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STATE  v.  WYMAN.  (No.  4379.) 
(Supreme  Court  of  Montana.  Dec.  17,  1919.) 

1.  War  «=>4— Information  charging  sedi- 
tion sufficient;  "atrooitt." 

Under  Rev.  Codes,  §§  9147,  9148,  informa- 
tion charging  violation  of  Sedition  Act,  by  stat- 
ing that  "our  soldiers  would  act  in  the  same 
war  and  commit  the  same  atrocities  as  have 
been  reported  of  the  German  soldiers"  held 
sufficient  without  setting  out  the  German  atroci- 
ties, notwithstanding  information  charged  words 
to  have  been  spoken  "in  speaking  of  the  atroci- 
ties reported  to  have  been  committed  by  the 
German  soldiers  in  the  present  war,"  the  lat- 
ter quotation  being  merely  parenthetical  and 
no  part  of  the  seditious  utterance,  such  lan- 
guage being  calculated  to  bring  soldiers  of  the 
United  States  into  contempt,  and  disrepute, 
the  charge  of  "atrocity"  implying  that  our  sol- 
diers would  be  outrageously  or  wantonly  wicked, 
criminal,  vile,  cruel,  and  their  conduct  extreme- 
ly horrible  and  shocking. 

2.  War  <s=>4— Remarks  in  presence  of  wo- 
men ALONE  MAT  BE  SEDITIOUS. 

In  prosecution  for  sedition  in  violation  of 
Sedition  Act,  it  was  no  defense  that  the  al- 
leged seditious  remarks  were  made  in  the  pres- 
ence of  women  alone. 

8.  Indictment  and  information  <g=>125(20) 
—Information  charging  sedition  stating 
only  one  offense. 
In  prosecution  for  sedition  in  violation  of 
Sedition  Act,  information  charging  that  defend- 
ant stated  that  the  United  States  soldiers  would 
commit  the  same  atrocities  as  had  been  re- 
ported of  the  German  soldiers,  that  his  nephew, 
like  a  great  many  other  soldiers,  would  not  have 
entered  service  if  they  had  not  been  compelled 
to  do  so,  and  that  he  would  just  as  soon  live 
tinder  the  Kaiser's  government  as  under  the 
government  of  the  United  States,  held  not  ob- 
jectionable as  charging  two  distinct  crimes,  the 
statute  defining  but  one  crime,  and  the  informa- 
tion, therefore,  being  in  the  language  of  the  stat- 
ute and  in  the  conjunctive,  states  but  one  of- 
fense. 

4.  War  ®=»4— Proof  of  one  seditious  re- 
mark sufficient  though  information 
charges  more  than  qnk. 

In  prosecution  for  sedition  in  violation  of 

Sedition  Act,  where  information  charged  utter- 


ance of  remarks  calculated  to  bring  soldiers  of 
the  United  States  into  contempt,  and  also  dis- 
loyal, contemptuous,  and  slurring  language  about 
the  form  of  the  United  States  government,  proof 
that  defendant  made  either  of  the  statements 
charged  in  the  information  was  sufficient  to  sus- 
tain conviction. 

5.  Criminal  law  «=»369(16),  370,  371(1,  12), 
372(1)— Evidence  of  other  acts  of  accus- 
ed ADMISSIBLE  IN  CERTAIN  CASES. 

Evidence  of  other  acts  or  declarations  of  the 
accused  of  a  like  nature  with  those  constituting 
the  offense  charged  is  admissible  for  purpose  of 
showing  intent,  guilty  knowledge,  or  motive  in 
corroboration  of  offense  charged,  to  prove  iden- 
tity of  perpetrator  of  crime,  or  to  negative  the 
idea  that  the  particular  offense  complained  of 
was  the  result  of  mere  accident  or  mistake,  or 
the  employment  of  a  mere  loose  word  or  phrase, 
or  to  show  that  the  act  complained  of  was  a 
part  of  a  chain  or  system  of  crimes. 

6.  Was  <8==>4— "Calculated,"  in  construc- 
tion of  Sedition  Act  means  "intended." 

The  word  "calculated"  within  Sedition  Act, 
making  language  "calculated"  to  bring  govern- 
ment, Constitution,  military  force,  and  flag  into 
acorn  or  contempt,  held  to  have  much  the  same 
meaning  as  the  word  "intent." 

[Ed»  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Calcu- 
lated.] 

7.  War  <8=>4— Intent  with  which  seditious 
words  were  spoken  must  be  proved. 

In  prosecution  for  sedition,  the  jury  must 
be  convinced  that  the  expressions  used  by  the 
accused  were  intended  to  produce  the  evil  ef- 
fects alleged  in  the  information. 

8.  Criminal  law  <g=>371(l)— Evidence  of 

OTHER  SIMILAR  DECLARATIONS  ADMISSIBLE  IN 
PROSECUTION  FOB  SEDITION. 

In  prosecution  for  violation  of  Sedition  Act, 
testimony  of  other  declarations  and  acts  of  ac- 
cused similar  to  the  seditious  remarks  charged 
in  the  information  were  admissible  for  purpose 
of  showing  the  intent  with  which  the  alleged 
seditious  language  was  'spoken. 

9.  Criminal  law  <8=»413(1)  —  Evidence  op 
declarations  of  loyalty  not  admissible. 

In  prosecution  for  sedition  in  violation  of 
Sedition  Act,  evidence  of  statements  by  defend- 
ant tending  to  show  his  loyalty  held  inadmissi- 
ble. 
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.-lOvCsonftAL  Law-  fi=>1037(2)— No  bight  to 

'  COMPLAIN*  Or'  FAILURE  OF  EVIDENCE  TO  SUP- 
PORT OPENING  STATEMENTS  WITHOUT  BE- 
QUEST FOB  INSTRUCTION. 

That  statements  made  by  county  attorney 
in  opening  statement  to  jury  were  not  there- 
after supported  by  evidence  is  not  available  to 
defendant  on  appeal,  where  defendant  made  no 
request  for  an  instruction  as  to  such  statements. 

LI.  Witnesses  <8=>269(1)  —  Cross-examina- 
tion TO  BE  ON  SUBJECT  BROUGHT  OUT  IN  DI- 
BEOT  EXAMINATION. 

Examination  on  subject  not  brought  out  on 
direct  examination  was  properly  excluded  as  'not 
proper  cross-examination. 

Appeal  from  District  Court,  Custer  Coun- 
ty ;  A.  C.  Spencer,  Presiding  Judge. 

R.  L.  Wyman  was  convicted  of  sedition, 
and  from  Judgment  of  conviction  and  from 
order  denying  motion  for  new  trial,  he  ap- 
peals. Affirmed. 

H.  J.  Haskell,  of  Glendlve,  and  Henry  C. 
Smith,  of  Helena,  for  appellant 

S.  C.  Ford  and  Frank  Woody,  both  of 
Helena,  and  Otto  Gerth,  of  Great  Falls,  for 
the  State. 

MATTHEWS,  J.  On  the  23d  day. of  April, 
1918,  the  county  attorney  of  Dawson  county 
filed  an  Information  against  appellant,  In 
which  it  is  alleged  that  on  the  15th  day  of 
March,  1918,  at  the  county  of  Dawson  and 
state  of  Montana,  the  said  R.  L.  Wyman  com- 
mitted the  crime  of  sedition,  as  follows: 

"That  said  R.  L.  Wyman  did  then  and  there, 
while  the  United  States  was  engaged  in  war, 
willfully,  unlawfully,  and  feloniously  state  to 
divers  persons  and  utter  the  following  language 
calculated  to  bring  the  soldiers  of  the  United 
States  into  contempt  scorn,  contumely,  and  dis- 
repute :  The  said  defendant  did  then  and*  there 
willfully,  unlawfully,  and  feloniously  say  to 
divers  persons  and  in  the  presence  of  divers 
persons,  in  speaking  of  the  atrocities  reported  to 
have  been  committed  by  the  German  soldiers  in 
the  present  war,  that  our  soldiers  would  act  in 
the  same  way  and  commit  the  same  atrocities 
as  have  been  reported  of  the  German  soldiers, 
and  that  the  soldiers  of  the  United  States  army 
are  no  better  than  the  German  soldiers,  and 
that  his  nephew,  Owen,  who  was  then  a  soldier 
in  active  service  in  the  army  of  the  United 
States,  like  a  great  many  other  soldiers  from 
this  country'  who  are  now  in  the  service,  would 
never  have  gone  into  the  service  If  they  had  not 
been  compelled  to  go,  and  that  the  said  defend- 
ant did  then  and  there,  while  the  United  States 
was  engaged  in  war,  willfully,  unlawfully,  and 
feloniously  state  to  divers  persons  and  in  the 
presence  of  divers  persons  and  utter  the  fol- 
lowing disloyal,  contemptuous,  and  slurring  lan- 
guage about  the  form  of  government  of  the  'Unit- 
ed States:  The  said  defendant  did  then  and 
there  willfully,  unlawfully,  and  feloniously  state 
to  divers  persons  and  in  the  presence  of  divers 
persons  that  he  would  just  as  soon  live  under 


the  Kaiser's  government  as  under  the  govern- 
ment of  the  United  States,"  etc. 

Having  entered  his  plea  of  not  guilty,  ap- 
pellant was  permitted1,  on  the  day  of  trial,  to 
withdraw  his  gplea  and  file  a  general  and 
special  demurrer  to  the  Information,  which 
demurrer  was  by  the  court  overruled,  and 
appellant  again  entered  his  plea  of  not  guilty 
and  thereupon  proceeded  to  trial  on  the  In- 
formation. He  was  convicted  of  the  crime  of 
sedition,  as  charged  In  the  information,  and 
Judgment  pronounced  that  he  serve  an  inde- 
terminate term  of  not  less  than  six  years  nor 
more  than  twelve  years  at  hard  labor  In  the 
state's  prison.  Thereupon  he  moved  for  a 
new  trial,  which  motion  was  by  the  court 
denied,  and  appealed  from  the  judgment  of 
conviction  and  from  the  order  of  the  court 
denying  his  motion  for  a  new  trial. 

At  the  outset  the  Attorney  General  moved 
this  court  to  dismiss  both  the  appeal  from 
the  judgment  of  conviction  and  the  appeal 
from  the  order,  on  technical  grounds,  but  in- 
asmuch as  counsel  for  appellant  has,  in  part 
supplied  the  deficiencies  complained  of,  by 
the  filing  of  an  amended  transcript  on  ap- 
peal, and  in  view  of  the  gravity  of  the  charge 
and  the  severity  of  the  sentence  Imposed,  the 
motion  and  the.  objections  therein  contained 
will  be  disregarded,  and  the  cause  disposed 
of  on  its  merits,  to  the  end  that  should  it 
appear  that  the  appellant  was  not  lawfully 
convicted,  he  shall  not  unjustly  suffer  the 
severe  penalty  Imposed  upon  him. 

1.  The  first  contention  of  appellant  is  that 
the  Sedition  Act  (Acts  Extra  Sess.,  15th  Leg. 
Assem.  1918,  c.  11)  attempted  to  deal  with  a 
subject  exclusively  within  the  jurisdiction 
of  the  Congress  of  the  United  States,  and 
was  therefore  unconstitutional.  The  ques- 
tion was  fully  covered  and  finally  disposed  of 
by  this  court  in  the  case  of  State  v.  Kahn, 
56  Mont.  ,  182  Pac.  107. 

2.  The  same  is  true  of  appellant's  conten- 
tion that  the  Sedition  Law  is  defective  in 
that  it  falls  or  omits  the  "basic  element  of 
'intent'  altogether";  the  Kahn  Case  laying 
down  the  rule  that  the  Sedition  Act  being 
purely  statutory,  Is  valid,  though  Intent  Is 
not  made  an  ingredient  and  that,  If  the  In- 
tent were  needed,  the  word  "calculated"  Is 
sufficiently  broad  to  Include  intent.  The 
court  well  said: 

"It  is  elementary  that  for  the  preservation  of 
the  peace,  the  safety  of  the  people,  and  the 
good  order  of  society,  the  Legislature  may  pro- 
hibit certain  acts,  and  attach  a  penalty  for  dis- 
obedience, without  including  any  evil  Intent  as 
an  ingredient  of  the  offense  other  than  the  gen- 
eral intent  implied  from  a  violation  of  the  stat- 
ute." State  v.  Kahn,  supra,  citing  12  Cyc  148 ; 
8  R.  0.  L.  62. 

S.  The  next  contention  of  appellant  pre- 
sents a  question  more  difficult  of  solution. 
Counsel  adroitly  argues  that  the  language  at- 
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trlbuted  to  appellant  charges  only  that  oar 
soldiers  might  or  would  do  certain  things; 
that  there  is  nothing  in  the  information  to 
show  to  what  atrocities  attributed  to  the 
German  soldiers  appellant  referred,  and  that 
the  acts  which  it  was  reported  the  German 
soldiers  had  committed  might,  conceivably, 
be  committed  by  our  soldiers  without  bringing 
them  Into  contempt,  contumely,  scorn,  or  dis- 
repute ;  that  the  government  was  not  concern- 
ed with  what  a  man  thought  or  as  to  what  hit 
opinion  of  future  events  might  be.  The  con- 
sideration of  this  contention  will  be  consider- 
ably simplified  by  a  reading  of  the  charging 
part  of  the  Information,  from  which  it  readily 
appears  that  the  pleader  did  not  deal  with  any 
doubtful  expression.  The  word  "might"  does 
not  appear  in  the  alleged  statement  made  by 
appellant,  nor  does  any  equivalent  for  that 
word,  but  the  charge  Is  a  plain,  direct  state- 
ment that  appellant  did  say  that  the  Ameri- 
can soldiers  would  commit  the  same  atroci- 
ties as  it  was  reported  the  German  soldiers 
had  committed. 

We  agree  with  counsel  that  the  government 
was  not,  during  the  war,  concerned  with 
what  a  man  thought  so  long  as  he  kept  his 
thoughts  to  himself,  but  the  government  was 
vitally  concerned  with  every  man's  expressed 
opinions  concerning  our  soldiers,  the  con- 
duct of  the  war,  and  the  form  of  our  govern- 
ment. It  was  the  duty  of  every  man,  while 
our  country  was  at  war,  to  show  his  loyalty 
for  his  country,  or,  failing  in  that  duty,  to 
hold  his  peace,  that  his  disaffection  should 
not  spread  to  others. 

It  is  true,  as  suggested  by  counsel,  that 
Wyman  did  not  say  that  our  soldiers  had 
committed  atrocities ;  but  what  he  did  say — 
his  "opinion,"  If  you  will — was  that  "our 
soldiers  would  commit  the  same  atrocities 
as  those  reported  to  have  been  committed  by 
the  German  soldiers." 

[1]  The  Information  is  perhaps  weak  in 
that  the  pleader  did  not  set  out  the  atroc- 
ities reported  to  have  been  committed  by  the 
German  soldiers,  that  it  might  be  deter- 
mined from  an  inspection  of  the  information 
what  atrocious  acts  defendant  prophesied  our 
soldiers  would  commit;  but  It  must  be  re- 
membered In  this  connection  that  the  phrase 
used  In  the  information  "in  speaking  of  the 
atrocities  reported  to  have  been  committed 
by  the  German  soldiers  in  the  present  war" 
Is  merely  parenthetical,  and  is  no  part  of  the 
alleged  seditious  utterance  of  appellant. 

The  law  requires  that  the  information  con- 
tain "a  statement  of  the  facts  constituting 
the  offense,  in  ordinary  and  concise  lan- 
guage, and  in  such  manner  as  to  enable  a  per- 
son of  common  understanding  to  know  what 
is  intended."*  Kev.  Codes,  f  9147.  It  must 
be  direct  and  certain  as  regards  the  offense 
charged  and  the  particular  circumstances  of 
the  offense  charged,  when  they  are  necessary 
to  constitute  a  complete  offense.  Section 
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9148.  In  submitting  the  information  under 
consideration  to  the  test  laid  down  In  the 
foregoing  statutes,  does  it  measure  up  to 
these  requirements? 

Omitting  from  the  reading  of  the  informa- 
tion the  entire  parenthetical  phrase,  have  we 
still  an  information  which  states  the  crime 
charged  In  ordinary  and  concise  language, 
and  in  such  a  manner  as  to  enable  a  person 
of  common  understanding  to  know  what  is 
intended,  and  is  It  direct  and  certain  as  re- 
gards the  offense  charged?  We  would  then 
have  an  information  charging  that  the  de- 
fendant did  say  that  our  soldiers  would  com- 
mit the  same  atrocities  as  those  reported  to 
have  been  committed  by  the  German  soldiers, 
and?  that  the  soldiers  of  the  United  States 
army  are  no  better  than  the  German  sol- 
diers. What  does  such  a  charge  against  the 
American  soldiers  mean? 

Turning  to  the  accepted  definition  of  the 
word  used,  we  find  that  "atrocious"  is  de- 
fined as  "outrageously  or  wantonly  wicked, 
criminal,  vile  or  cruel;  extremely  heinous; 
hence  horrible,  shocking."  "Atrocity": 
"Great  cruelty  or  reckless  wickedness;  enor- 
mity of  crime;  heinousness."  Standard 
Dictionary.  Suppose,  then,  we  substitute 
for  the  word  used  by  appellant  its  equivalent 
or  equivalents;  we  have  the  charge  that  the 
defendant  did  say  that  our  soldiers,  when 
they  reach  the  other  side,  will  be  outra- 
geously or  wantonly  wicked,  criminal,  vile, 
cruel;  their  conduct  extremely  heinous,  hor- 
rible, shocking ;  they  will  Indulge  in  reckless 
wickedness,  great  cruelty,  enormity  of  crime. 
Would  It  be  said  that  such  language  was -not 
"calculated"  to  bring  the  soldiers  of  the 
United  States  into  contempt,  scorn,  contume- 
ly, and  disrepute?  We  think  not 

The  appellant  was  apparently  a  well-read 
man;  clerk  and  recorder  of  his  county;  he 
was  attempting  to  instruct  his  audience  on 
the  high  standard  attained  by  the  German 
nation  and  posed  as  being  posted  on  subjects 
connected  with  the  war;  and  it  cannot  be 
doubted  that  he  was  at  the  time  well  in- 
formed as  to  the  atrocities  reported  to  have 
been  committed  by  the  German  soldiers, 
whether  he  believed  those  reports  to  be  true 
or  false.  The  atrocities  committed  by  Ger- 
man soldiers  were,  at  the  time  the  appellant 
made  his  declarations,  of  such  general  circu- 
lation, the  topic  of  general  conversation 
throughout  the  country,  that  they  were 
known  to  every  person  of  common  Intelli- 
gence, and  we  are  irresistibly  driven  to  the 
conclusion  that  appellant  well  knew  of  the 
reported  atrocities  of  the  German  soldiers 
and  had  them  in  mind  at  the  time  of  making 
his  statement  Even  though  the  conversa- 
tion leading  up  to  appellant's  declarations  re- 
ferred to  only  certain  atrocities,  his  state- 
ment was  so  sweeping  that  it  would  include 
any  and  all  atrocities  committed  or  reported 
to  have  been  committed. 
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[2]  Some  suggestion  Is  made  that  the  dec- 
larations, of  appellant  were  made  In  the  pres- 
ence of  woman  alone,  and  therefore  could 
not  have  had  the  effect  charged.  This  posi- 
tion is  untenable.  The  appellant  was  not 
charged  with  interference  with  the  mobiliza- 
tion of  the  army,  but  with  the  utterance  of 
language  calculated  to  bring  the  soldiers  of 
the  United  States  army  into  contempt,  scorn, 
contumely,  and  disrepute,  and  the  use  of 
contemptuous  and  slurring  language  concern- 
ing the  form  of  government  of  the  United 
States.  Women  are  at  least  as  susceptible 
to  the  emotions  enumerated:  as  are  men,  and 
declarations  calculated  to  instill  such  emo- 
tions in  the  minds  of  the  people  are  felonious, 
regardless  of  the  sex  of  the  hearers. 

We  find  no  imperfections  in  the  Informa- 
tion which  tend  to  prejudice  the  substantial 
rights  of  appellant.  The  information  is  suffi- 
cient State  v.  Stlckney,  20  Mont  523,  75 
Pac.  201;  State  v.  Beesskove,  34  Mont  41, 
85  Pac.  377;  State  v.  Pemberton,  30  Mont 
530,  104  Pac.  656. 

[3]  4.  It  Is  next  contended  by  counsel  for 
appellant  that  the  act  under  consideration, 
the  wording  of  which,  in  so  far  as  it  applies 
to  the  declarations  of  appellant  is  followed 
in  the  information,  defines  two  separate  and 
distinct  offenses,  and  that  in  following  the 
wording  of  the  statute  throughout,  the  infor- 
mation charges  two  distinct  crimes,  and  for 
this  reason  appellant's  demurrer  should  have 
been  sustained.  At  first  blush  this  complaint 
might  seem  to  be  well  founded,  and  It  might 
have  been  so  had  the  Legislature,  in  defining 
the- different  acts  constituting  sedition,  de- 
fined different  gradations  61  the  offense  and 
fixed  a  variety  of  penalties  for  the  commis- 
sion of  the  different  acts.  However,  the  stat- 
ute before  us  defines  but  one  crime,  that  of 
sedition,  and  provides  but  one  punishment 
for  the  commission  of  the  offense,  however 
accomplished,  and,  under  the  general  rule  for 
the  Interpretation  of  penal  statutes,  the  In- 
formation, charging,  as  it  does,  in  the  lan- 
guage of  the  statute  and  in  the  conjunctive, 
states  but  one  offense.  22  Cyc.  380;  People  v. 
Frank,  28  Cal.  613;  People  v.  Sheldon,  68 
Cal.  434,  0  Pac.  45a 

The  rule  as  laid  down  in  Cyc.  is  as  follows: 

"It  is  a  well-settled  rule  of  criminal  pleading 
that  when  an  offense  against  a  criminal  stat- 
ute may  be  committed  In  one  or  more  of  sev- 
eral ways,  the  indictment  (or  information)  may, 
in  a  single  count,  charge 'its  cotdmission  in  any 
or  all  of  the  ways  specified  in  the  statute.  So 
where  a  penal  statute  mentions  several  acts  dis- 
junctively and  prescribes  that  each  shall  consti- 
tute the  same  offense  and  be  subject  to  the  same 
punishment  an  indictment  (or  information)  may 
charge  any  or  all  of  such  acts  conjunctively  as 
constituting  a  single  offense.  Or,  as  the  same 
rule  is  frequently  stated,  where  a  statute*  makes 
either  of  two  or  more  distinct  acts  connected 
with  the  same  general  offense  and  subject  to 
the  same  measure  and  kind  of  punishment  in- 
dictable separately  and  as  distinct  crimes  when 


each  shall  have  been  committed  by  different  per- 
sons and  at  different  times,  they  may,  when 
committed  by  the  same  person  and  at  the  same 
time,  be  coupled  in  one  count  as  together  con- 
stituting but  one  offense." 

See  Wharton's  Crlm.  Law  (5th  Ed.)  f  800; 
14  R.  C.  L.  104;  People  v.  Leyshon,  108 
Cat  440,  41  Pac.  480;  People  v.  Swaile,  12 
Cal.  App.  102, 107  Pac.  136. 

In  the  case  of  People  v.  Leyshon,  supra, 
cited  with  approval  in  People  v.  Swaile,  the 
court  said: 

"Where,  in  defining  an  offense,  a  statute  enu- 
merates a  series  of  acts,  either  of  which  sep- 
arately or  all  together  may  constitute  the  of- 
fense, all  such  acts  may  be  charged  in  a  single 
count,  for  the  reason  that  notwithstanding  each 
may  by  itself  constitute  the  offense,  all  of  them 
together  do  no  more,  and  likewise  constitute  but 
one  and  the  same  offense." 

Here  the  words  complained  of  were  all  a 
port  of  the  same  transaction,  a  part  of  the 
same  conversation,  the  statements  made  by 
the  same  party  and  at  the  same  time,  and 
are  charged  in  the  information  in  the  con- 
junctive, and  all  together  state  but  one 
offense,  to  wit,  sedition,  for  which  there  is 
but  one  mode  of  punishment  prescribed  by 
the  statute.  The  information  was  not  there- 
fore, subject  to  demurrer  on  this  ground. 
It  conforms  to  the  requirements  of  sections 
9147,  0148,  and  9140,  Revised  Codes,  and  was 
sufficient  to  advise  appellant,  as  a  man  of 
common  understanding,  of  the  charge  against 
him  and  to  enable  him  to  prepare  to  meet 
that  charge. 

[4]  6.  The  appellant  complains  of  the 
court's  instruction  to.  the  jury,  to  the  effect 
that  if  they  found  beyond  a  reasonable  doubt 
that  appellant  made  either  of  the  state- 
ments charged  in  the  Information,  they  could 
convict  As  to  this  complaint,  all  that  Is  nec- 
essary to  say  is  that  under  the  view  taken 
of  the  Information  as  given  above,  the  in- 
struction is  a  correct  statement  of  the  law. 
People  v.  Swaile,  supra. 

6.  The  appellant  assigns  as  error  the  ad- 
mission by  the  court  below  of  proof  of  other 
similar  acts  and  declarations  of  the  appel- 
lant, at  other  times  and  to  other  persons,  In- 
sisting that  such  testimony  is  admissible 
only  for  the  purpose  of -proving  intent,  and" 
that  here,  there  being  no  Intent  necessary  to 
constitute  the  crime  charged,  such  testimony 
could  have  been  Introduced  for  the  purpose 
of,  and  could  only  have  had  the  effect  of, 
prejudicing  the  jurors  against  appellant 

[6]  The  scope  of  the  rule  which  permits 
the  reception  of  evidence  of  other  acts  or  dec- 
larations, of  a  like  nature  to  that  alleged  as 
constituting  the  crime  charged  In  the  infor- 
mation, Is  much  broader  than  that  contended 
for  by  counsel.  Evidence  of  other  acts  or 
declarations  of  the  accused,  of  a  like  nature 
with  those  constituting  the  offense  charged, 
Is  admissible  for  the  purpose  of  showing  the 
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Intent,  guilty  knowledge,  or  motive,  In  cor- 
roboration of  the  testimony  as  to  the  offense 
charged,  to  prove  the  Identity  of  the  perpe- 
trator of  the  crime,  or  to  negative  the  idea 
that  the  particular  offense  complained  of 
was  the  result  of  mere  accident  or  mistake, 
or  the  employment  of  a  mere  loose  word  or 
phrase,  or  to  show  that  the  act  complained 
of  was  a  part  of  a  chain  or  system  of  crimes. 
State  v.  McCarthy,  36  Mont.  226,  92  Pac.  521 ; 
State  v.  Mitton,  37  Mont  366,  96  Pac.  926, 
127  Am.  St.  Rep.  732 ;  State  v.  Hill,  46  Mont 
24,  126  Pac.  41;  State  v.  Vinn,  60  Mont.  27, 
144  Pac.  773;  State  v.  Galmos,  53  Mont.  118, 
162  Pac.  596. 

[6-1]  It  must  be  remembered  also  that,  as 
hereinbefore  stated,  the  word  "calculated," 
as  used  in  the  Sedition  Act,  has  much  the 
same  meaning  as  the  word  "intent"  and  that, 
in  order  to  convict  in  a  case  of  this  nature, 
the  jury  must  be  convinced  beyond  a  reason- 
able doubt  that  the  expressions  used  by  the 
accused  were  "calculated"  to  produce  the  evil 
effects  alleged1  In  the  information.  The  testi- 
mony of  such  other  declarations  of  the  ac- 
cused was  properly  admitted. 

[I]  7.  Appellant  contends  that  the  court 
erred  In  not  permitting  him  to  answer  cer- 
tain questions  propounded  to  him  by  his 
counsel,  for  the  purpose  of  showing  that  at 
other  times  he  had  made  statements  tending 
to  show  bis  loyalty  to  the  country.  As  this 
court  stated  in  the  case  of  State  v.  Kahn, 
supra: 

"The  declarations,  if  made,  were  made  out  of 
court,  when  the  defendant  was  not  under  oath 
nor  subject  to  cross-examination.  They  do  not 
fall  within  any  exception  to  the  general  rule 
which  excludes  such  evidence,  and  were  properly 
rejected" — citing  Wharton's  Crim.  Evidence,  vol. 
2,  H  690-694. 

[10]  8.  Appellant  refers  to  certain  state- 
ments made  by  the  county  attorney  in  his 
opening  statement  to  the  jury,  not  thereafter 
supported  by  evidence,  as  highly  prejudicial. 
An  examination  of  the  statement  discloses 
that  the  testimony  might  properly  have  been 
Introduced  to  -support  the  statements,  and  It 
does  not  appear  that  appellant  made  any  re- 
quest of  the  court  for  an  instruction  to  the 
jury  as  to  these  statements  of  the  county 
attorney,  and  cannot  now  be  heard  to  com- 
plain. 

[II]  9.  Finally  it  is  urged  that  error  was 
committed  by  the  exclusion  of  an  offer  to 
prove  a  certain  conversation  between  defend- 
ant and  witness  Lunsford  to  show  animus 
on  the  part  of  the  witness.  It  is  sufficient  to 
say  in  this  regard  that  the  witness  was  inter- 
rogated on  a  portion  of  the  alleged  conversa- 
tion and  denied  that  she  ever  heard  the  de- 
fendant make  the  statements  here  attempted 
to  be  proven.  The  inquiry  was  not  cross-ex- 
amination on  any  subject  brought  out  on  di- 
rect examination,  and)  was  properly  excluded 


as  not  proper  cross-examination.  If  the  offer 
was  an  attempt  to  impeach  the  witness,  it 
was  not  couched  in  terms  which  would  bring 
it  within  the  rules  prescribed  for  the  pro- 
pounding of  an  Impeaching  question. 

We  find  no  prejudicial  error  of  which  ap- 
pellant Can  complain  in  the  record.  The 
judgment  and  order  are  affirmed. 

Affirmed. 

BRANTLY,  O.  J.,  and  HURLEY,  HOLLO- 
WAY,  and  COOPER,  JJ.,  concur. 


STATE  v.  BATEHAM. 
(Supreme  Court  of  Oregon.    Dec.  80,  1919.) 

1.  Criminal  law  <&=»576(1)— Failure  to  tey 
accused  at  fibst  term  of  coubt. 

A  defendant  who  was  not  brought  to  trial 
at  the  next  term  after  filing  of  the  indictment, 
unless  the  postponement  was  upon  his  applica- 
tion or  by  his  consent,  is  entitled  to  have  the 
indictment  dismissed  as  of  course,  unless  good 
cause  is  shown  by  the  state,  under  L.  O.  L.  I 
1701. 

2.  Criminal  law  oj=»57C(2)— Accumulation 
OF  CASES  "good  cause"  fob  postponement 
or  pbosecution. 

Accumulation  of  undetermined  caseB  may 
be  sufficient  to  prevent  the  discharge  of  an 
accused  under  L.  O.  L.  f  1701,  where  he  is  not 
brought  to  trial  at  the  next  term  of  court  after 
the  filing  of  the  indictment  such  an  accumula- 
tion, where  it  prevents  the  case  of  an  accused 
being  reached  for  trial,  being  "good  cause"' 
for  postponement  within  the  meaning  of  such 
statute. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Good 
Cause.] 

3.  Criminal  law  <8=>576(2)— Discretion  of 
court  as  to  postponement. 

Whether  the  state  has  shown  "good  cause" 
for  having  failed  to  try  an  accused  at  the  next 
term  of  court  following  filing  of  an  indictment 
as  required  by  L,  O.  L.  §  1701,  rests  largely  in 
the  discretion  of  the  trial  court 

4.  Witnesses  «=»40(2)— Competency  of 
children. 

Whether  proffered  witnesses  under  10 
years  of  age  are  incapable  of  receiving  just 
impressions  of  facts  respecting  which  they  are 
examined  within  the  meaning  of  L.  O.  L.  I  732, 
is  a  question  for  the  decision  of  the  trial  judge 
who  sees  them,  hears  them,  and  has  opportunity 
to  test  their  understanding  and  intelligeDCe  to 
his  satisfaction. 

5.  Criminal  law  «=>1158(4)— Review  of  de- 
cision concerning  capability  of  child 
witness. 

A  decision  of  the  trial  court  as  to  whether 
or  not  proffered  witnesses  under  10  years  of 
age  are  incapable  of  receiving  just  impressions 
of  the  facts  respecting  which  they  are  examin- 
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ed  voder  L.  O.  L.  {  732,  is  a  decision  of  a  pre- 
liminary question  of  fact  which  cannot  be  dis- 
tnrbed  on  appeal,  if  there  is  any  evidence  In 
the  record  to  support  it. 

6.  Criminal  law  <s=>369(l)— Evidence  to 

SHOW  OTHER  CHIMES  INADMISSIBLE. 

It  is  prejudicial  error  to  admit  evidence 
tending  to  show  accused  guilty  of  any  crime 
other  than  that  charged  in  the  indictment. 

7.  Witnesses  ej=»274(2)— Criminal  law  «3=» 
1153(4)— Cross-examination  or  character 
witnesses. 

In  a  prosecution  for  taking  liberties  with  a 
female  child,  defendant  having  put  witness  on 
"the  stand  to  testify  to  his  reputation  as  a 
moral,  law-abiding  man,  prosecution  was  prop- 
erly permitted,  on  cross-examination  of  the 
witnesses,  to  ask  if  the  witnesses  bad  ever 
heard  of  the  defendant's  taking  improper  liber- 
ties similar  to  that  described  in  the  indictment 
with  the  person  of  another  female  child,  nam- 
ing such  child,  and  the  matter  of  cross-exami- 
nation, where  an  accused  tenders  his  supposed 
good  character  in  evidence,  rests  largely  within 
the  discretion  of  the  trial  judge  but  is  subject 
to  review  in  case  of  abuse  of  discretion. 

8.  Criminal  law  ej=>380— Witnesses  «=> 
274(1)— Cboss-examination  or  character 

WITNESSES. 

Although  a  defendant  who  tenders  his  sup- 
posed good  character  in  evidence  thereby  in- 
vites scrutiny  and  disclosure  of  specific  generic 
instances  of  his  misconduct  that  may  incidental- 
ly impute  to  him  guilt  of  other  crimes,  it  would 
be  reversible  error  for  the  state  to  ask  ques- 
tions on  cross-examination  of  character  wit- 
nesses solely  for  the  purpose  of  intimating  to 
the  jury  that  the  defendant  was  guilty  on  other 
charges  of  like  nature,  which  the  State's  attor- 
ney could  not  prove  directly  and  which  had  no 
foundation  within  his  knowledge  or  information. 

ft.  Criminal  law  *=»507(7)— Child  not  an 

"accomplice." 
To  be  an  "accomplice"  one  must  be  of  suf- 
ficient intelligence  and  understanding  knowingly 
to  enter  into  and  help  carry  out  a  plan  for  the 
commission  of  the  crime,  and  must  actually 
participate,  and  a  little  girl  who  is  a  victim 
rather  than  a  participant  is  not  an  accomplice 
of  one  prosecuted  for  sodomy. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Accom- 
plice.] 

10.  Criminal  law  <8=»501  (3)— Reasonable 
doubt  character  evidence  mat  be  con- 
sidered. 

The  jury  must  consider  all  the  testimony, 
that  about  character  as  well  as  all  other,  and 
if,  taken  all  together,  there  remains  a  reason- 
able doubt  of  the  defendant's  guilt,  be  is  en- 
titled to  acquittal. 

11.  Criminal  law  «=»561(3),  763,  764(24)— 
Instructions  as  to  reasonable  doubt. 

'  If  a  jury  bases  reasonable  doubt  on  testi- 
mony about  good  character  of  the  accused,  the 
resulting  acquittal  is  legitimate;  but  the  court 
has  no  right  to  instruct  the  jury  that  such 
testimony  is  sufficient  for  that  purpose,  as  such 


an  instruction  would  be  an  invasion  of  the  prov- 
ince of  the  jury,  in  view  «f  L.  O.  L.  {  139. 

12.  Criminal  law  ®=>1159(4)— Credibility 
or  evidence  is  fob  jurt. 
In  a  criminal  prosecution,  the  weight  of 
the  evidence  and  the  credibility  of  the  witness- 
es are  questions  solely  for  the  jury,  and 
the  appellate  court  will  not  be  moved  by  de- 
fendant's contention  against  the  probability  of 
the  truth  of  the  testimony  against  him. 

Department  No.  1. 

Appeal  from  Circuit  Court,  Multnomah 
County;  Robert  G.  Morrow,  Judge. 

A.  P.  Bateham  was  convicted  of  sodomy, 
and  appeals.  Affirmed. 

On  July  30,  1918,  the  defendant  was  in- 
dicted in  Multnomah  county  for  an  offense 
denned  and  made  punishable  by  section  2099, 
L.  O.  L,  as  amended  by  chapter  21,  Laws  of 
1913.  He  was  tried  December  20th  of  that 
year. 

Wilson  T.  Hume  and  O.  A.  Neal,  both  of 
Portland,  for  appellant. 

E.  F.  Bernard,  Deputy  Dist  Atty.,  of  Port- 
land (Walter  H.  Evans,  Dist  Atty.,  and  J. 
L.  Hammersly,  Deputy  Dist  Atty.,  both  of 
Portland,  on  the  brief),  for  the  State. 

BURNETT,  J.  The  first  contention  of  the 
defendant  is  that  he  was  entitled  to  have  the 
indictment  dismissed  because  he  had  not  been 
brought  to  trial  at  the  next  term  after  the 
accusation  had  been  filed.  He  relies  upon 
section  1701,  I*  O.  L.,  reading  thus: 

"If  a  defendant  indicted  for  a  crime,  whose 
trial  has  not  been  postponed  upon  his  applica- 
tion or  by  his  consent  be  not  brought  to  trial 
at  the  next  term  of  the  court  in  which  the  in- 
dictment is  triable,  after  it  is  found,  the  court 
must  order  the  indictment  to  be  dismissed,  un- 
less good  cause  to  the  contrary  be  shown." 

The  terms  of  circuit  court  In  Multnomah 
county  begin  on  the  first  Monday  of  each 
month  and  end  on  the  last  secular  day  of  that 
month,  except  that  the  June  term  extends 
to  the  first  Monday  In  September.  The  de^ 
fendant  was  arraigned  and  pleaded  not  guilty 
during  August  after  the  filing  of  the  indict- 
ment Later  on,  his  trial  was  appointed  for 
December  3,  1918.  At  that  time  he  moved 
to  have  the  indictment  dismissed  for  the  rea- 
son above  noted,  and  supported  it  by  his  affi- 
davit to  the  effect  that  the  delay  of  trial  was 
not  of  his  asking,  and  that  the  September, 
October,  and  November  terms  had  passed 
without  his  having  been  brought  to  trial.  He 
also  made  a  showing  based  on  official  reports 
to  -the  effect  that  during  the  year  1918, 
prior  to  that  time,  the  circuit  court  had  tried 
only  70  criminal  cases.  The  state  opposed  the 
motion  by  affidavits  disclosing  in  substance 
that  the  trial  docket  of  the  circuit  court  wa8 
so  crowded  with  cases  at  issue  and  for  trial 
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that  It  was  impossible  to  reach  the  defend- 
ant's case  earlier;  that  at  the  end  of  each 
term  the  court  had  made  a  general  order  con- 
tinuing all  unfinished  business  to  the  next 
following  term  for  the  want  of  time  to  dis- 
pose of  it ;  and  that,  owing  to  the  prevalence 
of  influenza  and  in  deference  to  the  require- 
ments of  the  board  of  health,  no  jury  had 
been  summoned  for  the  November  term. 

[1-3]  The  crucial  question  is  whether  the 
state  has  brought  itself  within  the  exception 
embodied  in  the  last  clause  of  section  1701, 
L.  O.  L.,  "unless  good  cause  to  the  contrary 
be  shown."  If  no  cause  is  shown  by  the  state, 
the  defendant  is  entitled  to  have  the  indict- 
ment dismissed  as  of  course.  This  is  the  ef- 
fect of  State  v.  Rosenberg,  71  Or.  889,  142 
Pac.  624,  and  its  companion  case,  State  v. 
fiellala,  71  Or.  891,  142  Pac.  624.  Absence 
of  any  showing  on  behalf  of  the  prosecution 
is  the  basic  reason  of  the  decisions  in  Ex 
parte  Begerow,  188  Cal.  349,  65  Pac.  828,  56 
I/.  H.  A.  613,  86  Am.  St.  Rep.  178,  and  People 
v.  Morino,  85  Cal.  515,  24  Pac.  892.  In  State 
▼.  Kuhn,  154  Ind.  450,  57  N.  B.  106,  the  state 
appealed  from  an  order  of  the  trial  court  dis- 
missing the  indictment  on  motion  of  the  de- 
fendant. A  trial  had  resulted  in  a  disagree- 
ment of  the  jury,  and  three  full  terms  of 
court  had  elapsed  afterwards  without  the 
cause  having  been  called  for  trial,  all  with- 
out fault  of  the  defendant.  There  was  no 
exception  in  the  Indiana  statute  similar  to 
the  one  under  consideration  in  the  Oregon 
Code,  and  on  that  ground  the  Supreme  Court 
of  that  state  held  that  the  lapse  of  three  terms 
gave  the  defendant  the  absolute  right  to  be 
discharged.  Van  Buren  v.  People,  7  Colo. 
App.  136,  42  Pae.  599,  follows  the  earlier  case 
of  Cummins  v.  People,  4  Colo.  App.  71,  34 
Pac.  734,  and  is  based  on  a  statute  of  that 
state  which  was  construed  to  give  the  court 
no  discretion  to  detain  a  defendant  beyond 
three  terms  of  court  unless  the  delay  was 
due  to  his  action  or  consent.  In  re  Von  Klein, 
67  Or.  298,  135  Pac.  870,  and  Ex  parte  Clark, 
79.  Or.  325,  154  Pac.  748,  155  Pac.  188,  are 
cases  in  which  the  effort  was  to  compel  the 
circuit  court  by  mandamus  to  dismiss  the  in- 
dictment because  of  the  situation  portrayed 
in  section  1701,  L.  O.  L. ;  but  the  writ  was  de- 
nied in  each  Instance  on  the  ground  that  the 
remedy  by  appeal  was  adequate  to  redress 
the  defendant's  grievance  in  the  denial  of 
his  motion.  This  disposes  of  all  the  prece- 
dents cited  by  the  defendant  on  this  branch 
of  the  case.  On  the  contrary,  we  have  lately 
decided  in  substance  in  State  v.  Bertscbinger, 
177  Pac.  63,  that  an  accumulation  of  undeter- 
mined cases  is  sufficient  to  prevent  the  dis- 
charge of  the  defendant,  and  this  doctrine 
is  supported  by  paragraph  11  of  the  extended 
note  to  Ex  parte  Begerow,  in  56  L.  R.  A.  513. 
We  cannot  draw  a  conclusion  favorable  to 
the  defendant  from  the  fact  that  only  70 
criminal  cases  were  tried  in  the  Multnomah 


circuit  court  during  the  period  mentioned  in 
the  affidavit  on  that  subject  To  aid  the 
Fabian  policy  of  the  defense,  the  showing 
Of  the  state  ought  to  be  combated  by  sworn 
statements  disclosing  that  there  were  times 
during  the  terms  succeeding  the  return  of 
the  indictment  when  the  court  could  have 
heard  this  case.  The  case  made  by  the  state 
of  "good  cause  to  the  contrary"  appeals  large- 
ly to  the  discretion  of  the  trial  court,  and  we 
are  not  prepared  to  say  from  the  record  be- 
fore us  that  that  discretion  was  abused  In 
this  instance. 

[*,  <]  The  prosecutrix  named  in  the  indict- 
ment was  nine  years  old,  and  another  child 
used  as  a  witness  was  seven,  at  the  time  of 
trial,  and  error  is  predicated  by  the  defendant 
on  the  ruling  of  the  court  permitting  them  to 
testify  for  the  prosecution.  "Children  under 
ten  years  of  age  who  appear  incapable  of  re- 
ceiving just  impressions  of  the  facts  respect- 
ing which  they  are  examined,  or  of  relating 
them  truly,"  are  not  competent  witnesses. 
I>.  O.  L.  {  732.  Whether  such  proffered  wit- 
nesses are  Incapable  within  the  meaning  of 
the  statute  Is  a  question  for  the  decision  of 
the  trial  judge,  who  sees  them,  hears  them, 
and  has  opportunity  to  test  their  understand- 
ing and  intelligence  to  his  satisfaction.  In 
that  matter  and  in  the  first  instance  he  de- 
cides a  preliminary  question  of  fact,  and  that 
his  decision  in  that  matter  cannot  be  dis- 
turbed on  appeal,  if  there  is  any  evidence  in 
the  record  to  support  it,  is  taught  by  the 
cases  of  State  v.  Jackson,  9  Or.  457,  and  State 
v.  Jensen,  70  Or.  156,  140  Pac.  740,  cited  by 
the  defendant.  Moreover,  a  perusal  of  the 
record  convinces  us  of  the  correctness  of  the 
decision  of  the  trial  judge  on  this  point.  The 
declarations  of  the  witnesses  In  question 
evince  an  intelligence  and  clearness  of  state- 
ment amply  sustaining  the  ruling  permitting 
them  to  testify.  Furthermore,  the  judge  very 
properly  cautioned  the  Jury  in  substance  that 
his  decision  was  not  to  be  taken  as  any  in- 
timation of  the  effect  to  be  given  to  the  testi- 
mony of  the  little  girls,  so  that  the  legal  right 
of  the  defendant  was  not  abused. 

[S-S]  Several  witnesses  for  the  defendant 
testified  on  direct  examination  that  his  repu- 
tation as  a  moral,  law-abiding  man  is  good. 
On  cross-examination,  the  prosecuting  officer, 
over  the  defendant's  objection,  was  permitted 
to  ask  each  character  witness  in  substance  if 
he  had  ever  heard  that  the  defendant  had 
taken  with  the  person  of  a  certain  other  little 
girl,  named  in  the  question,  improper  liberties 
similar  to  that  described  in  the  indictment. 
Both  the  act  and  name  of  the  child  were  speci- 
fied in  the  cross-interrogatory.  In  each  in- 
stance the  witness  answered  in  the  negative. 
The  defendant  contends  that  this  was  error, 
because  thereby  the  state  informed  the  jury 
by  innuendo  that  the  defendant  was  guilty 
of,  or  at  least  charged  with,  other  like  crimes, 
violating  in  principle  the  doctrine  of  such 
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cases  as  State  v.  Jensen,  70  Or.  156, 140  Pac 
740.  Those  precedents  teach  that  with  cer- 
tain exceptions,  not  here  involved,  It  is  preju- 
dicial error  to  admit  evidence  tending  to  show 
the  defendant  guilty  of  any  crime  other  than 
that  charged  in  the  indictment  If  that  were 
the  question  here  at  Issue,  we  would  be  com- 
pelled to  award  a  new  trial,  for  the  precept 
is  a  just  one  and  thoroughly  grounded  in  the 
.  law.  A  distinction  is  to  be  drawn,  however, 
between  an  attempt  to  offer  direct  testimony 
about  other  crimes,  on  one  hand,  and  the 
limits  Of  cross-examination,  on  the  other, 
although  something  may  thereby  incidentally 
appear  Indicative  of  other  criminality  on  the 
part  of  the  defendant  Here  the  moral  char- 
acter of  the  accused  was  drawn  directly  in 
question.  He  himself  Invited  inquiry  about 
it  by  putting  In  testimony  in  general  terms 
about  his  good  character.  Certainly  the  pros- 
ecution legitimately  could  ask  the  general 
cross-interrogatory  if  the  witness  had  ever 
heard  of  the  defendant's  doing  acts  of  the 
same  kind  as  that  charged.  That  the  cross- 
examiner  may  go  further  and  specify  the  acts 
and  the  persons  concerned  is  established  by 
State  v.  Ogden,  SO  Or.  195,  66  Pac  449,  and 
State  v.  Doris.  51  Or.  136,  94  Pac.  44,  16  In 
R.  A.  (N.  S.)  660.  The  doctrine  is  that  when 
a  defendant  as  he  only  can,  tenders  his  sup- 
posed good  character  in  evidence  to  influence 
the  scale  in  his  favor,  he  thereby  invites  scru- 
tiny and  disclosure  of  specific,  generic  instanc- 
es of  his  misconduct  to  depreciate  the  weight 
of  the  testimony  of  his  character  witnesses, 
although  the  answers  elicited  may  incidental- 
ly Impute  to  him  other  guilt  Although  it  is 
a  recognized  element  of  cross-examination,  it 
is  subject  to  discretionary  control  of  the  trial 
Judge,  who  will  restrain  its  abuse.  It  is 
quite  impossible  definitely  to  fix  the  boundary 
between  pettifoggery  on  one  hand  and  proper 
cross-examination  on  the  other,  so  as  to  gov- 
ern all  cases  with  exactness.  It  must  be  left 
to  the  discretion  of  the  presiding  judge,  act- 
ing in  the  light  of  the  circumstances  of  the 
case  before  him,  subject  to  reversal  if  an 
abuse  of  discretion  appears.  The  Ogden  Case 
especially  is  conclusive  on  the  point  immedi- 
ately involved.  No  abuse  of  the  court's  pre- 
rogative appears.  It  is  urged  that  the  district 
attorney  did  not  expect  an  affirmative  answer 
to  any  such  question,  but  there  is  nothing  in 
the  record  by  which  we  can  determine  that 
matter.  If,  in  truth,  he  asked  the  questions 
solely  for  the  purpose  of  intimating  to  the 
Jury  that  the  defendant  was  guilty  on  other 
charges  of  like  nature,  which  he  could  not 
prove  directly  and  which  had  no  foundation 
within  his  knowledge  or  Information,  be  was 
guilty  of  a  most  contemptible,  unprofessional 
piece  of  pettifoggery.  It  would  be  beneath  the 
dignity  of  any  practicing  lawyer,  much  more 
of  a  public  prosecutor,  and  should  lead  to  a 
reversal.   But  that  situation  is  not  made  to 


appear  and  the  assignment  of  error  on  that 
point  must  be  disregarded. 

[I]  The  testimony  was  to  the  effect  that 
both  the  children  were  present  at  the  time 
named  in  the  indictment,  and  that  -the  act 
charged  was  committed  by  the  defendant  first 
upon  one  and  then  upon  the  other.  His  coun- 
sel argued  that  they  were  therefore  both  ac- 
complices, and  that  their  testimony  alone  was 
not  sufficient  to  sustain  a  conviction  without 
corroboration.  The  court,  however,  charged 
the  jury  in  effect  that  to  be  an  accomplice 
one  must  be  of  sufficient  intelligence  and  un- 
derstanding knowingly  to  enter  into  and  help 
carry  out  a  plan  for  the  commission  of  the 
crime,  and  not  only  so,  but  actually  must  have 
participated.  In  other  words,  to  be  accom- 
plices the  little  girls  must  be  participants 
rather  than  victims.  The  principle  thus  an- 
nounced is  sound  and  finds  support  by  analogy 
in  precedents  to  the  effect  that  the  female  in 
a  rape  case  who  is  below  the  age  of  consent 
cannot  be  an  accomplice,  however  willing  in 
fact  she  may  have  been  to  join  in  the  criminal 
intercourse.  The  reason  is  that  the  law  con- 
clusively deems  her  to  be  incapable  of  the 
consent  so  necessary  to  stigmatize  an  ac- 
complice. 

[10,11]  Last  of  all,  the  defendant  insists 
that  it  was  error  for  the  court  to  refuse  the 
following  request  to  instruct  the  jury: 

"Ton  are  further  instructed  that  the  defend- 
ant in  this  action  has  offered  proof  as  to  good 
character  and  reputation  in  the  community,  as 
to  morality  and  as  a  law-abiding  citizen.  The 
weight  of  this  testimony  depends  upon  the 
character  sought  to  be  established,  as  well  as 
upon  the  character  of  the  evidence  offered,  and 
you  are  the  sole  judges  of  the  weight  to  be 
given  to  the  evidence.  (I  charge  you  that  evi- 
dence of  good  character  and  good  reputation  is 
sufficient  to  raise  a  reasonable  doubt  and  in 
some  cases  in  which  guilt  would  be  otherwise 
established  beyond  a  reasonable  doubt  evidence 
of  good  character  may  justly  produce  an  ac- 
quittal.) And  if  you  have  a  reasonable  doubt 
upon  all  of  the  evidence  in  the  case  you  must 
return  a  verdict  of  not  guilty." 

This  request  Is  vitiated  by  the  portion  in- 
cluded in  parenthesis.  That  part  is  a  direct 
invasion  of  the  prerogative  of  the  jury  in 
judging  of  the  effect  and  value  of  the  ev- 
idence. It  is  contradictory  of  the  next  preced- 
ing sentence.  In  one  breath  it  is  stated 
that  the  Jurors  "are  the  sole  judges  of  the 
weight  to  be  given  to  the  evidence."  In  the 
next  it  would  have  the  judge  assume  as  a 
matter  of  law  that  evidence  of  good  char- 
acter and  reputation  is  a  sufficient  basis  for 
acquitting  reasonable  doubt  We  say  "as- 
sume as  a  matter  of  law,"  for  we  must 
remember  that — 

"In  charging  the  jury,  the  court  shall  state 
to  them  all  matters  of  law  which  it  thinks 
necessary  for  their  information  in  giving  their 
verdict,  but  it  shall  not  present  the  facts  of  the 
case.  *  •  •"  L.  O.  Ii.  |  139. 
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The  true  rule  Is  that  the  jury  must  con- 
sider all  the  testimony,  that  about  character 
as  well  as  all  other,  and  if  taken  all  together 
there  remains  a  reasonable  doubt  of  the  de- 
fendant's guilt  he  is  entitled  to  acquittal. 
Very  properly  in  some  cases  the  jury  might 
hold  the  testimony  against  the  defendant 
In  such  low  estimation,  and  that  about  his 
good  character  so  excellent,  that  it  would 
deem  the  latter  a  sufficient  sanction  for  a 
reasonable  doubt  of  his  guilt;  but  the  court 
must  leave  that  to  the  jury  Itself.  If  it  bases 
the  reasonable  doubt  on  the  testimony 
about  good  character,  the  resulting  acquittal 
is  legitimate;  but  the  Judge  has  no  right  to 
say  to  it  that  such  testimony  is  sufficient  for 
that  purpose.  It  would  be  only  a  step  further, 
to  direct  a  verdict  of  not  guilty  in  all  cases 
where  the  undisputed  testimony  reveals  a 
good  character  and  reputation  for  the  defend 
ant. 

[12]  We  are  not  to  be  moved  by  the  earnest 
argument  of  defendant's  counsel  against  the 
probability  of  the  truth  of  the  testimony 
against  him.  That  is  an  appeal  that  should 
have  been  and  probably  was  made  to  the  Jury, 
with  which  alone  is  lodged  the  power  to  de- 
cide the  merits  of  the  case  on  the  facts. 

We  have  carefully  considered  the  questions 
of  law  presented,  and,  finding  no  error  the 
judgment  must  be  affirmed. 

McBKIDE,  C.  J.,  and  BENSON  and  HAB- 
BIS,  JJ.,  concur. 


PULLEN  et  al.  v.  SCHOOL  DIST.  NO. 
MULTNOMAH  COUNTY,  et  al. 


3, 


(Supreme  Court  of  Oregon.  Jan.  13,  1920.) 

Schools  and  school  districts  €=>97(8)  — 
Bonds  incontestable  after  execution, 
beqistbation,  and  delivebt  to  pubohaseb. 
Under  Laws  1913,  p.  299,  legality  of  school 
district  bonds  executed,  registered,  and  deliv- 
ered to  purchaser  as  there  provided  after  an 
election  for  their  issuance,  are  incontestable,  in 
the  absence  of  fraud  or  some  fatal  defect  in  the 
proceedings,  known  to  the  purchaser  at  or  be- 
fore purchase. 

Department  1. 

Appeal  from  Circuit  Court,  Multnomah 
County;  George  W.  Stapleton,  Judge. 

Suit  by  C.  A.  Pullen  and  others  against 
School  District  No.  3,  Multnomah  County, 
and  others.  Decree  for  defendants,  and 
plaintiffs  appeal.  Affirmed. 

This  is  a  suit  wherein  it  is  sought  to  com- 
pel the  Immediate  redemption  and  cancel- 


lation of  a  bond  issue  of  the  defendant  school 
district  and  to  restrain  the  expenditure  of 
the  proceeds  of  the  sale  of  such  bonds  for 
any  other  purpose  than  such  redemption. 
The  plaintiffs  base  their  right  to  relief  up- 
on an  alleged  conspiracy  on  the  part  of  all  ot 
the  defendants,  with  the  exception  of  the 
county  treasurer,  to  foist  upon  the  tax- 
payers of  the  district  the  burden  of  an  ille- 
gal Issue  of  bonds  in  the  sum  of  $20,000. 
The  wrongful  acts  of  the  conspirators,  as  set 
out  in-  the  complaint,  consist  of  wrongfully 
permitting  certain  residents  of  the  district 
to  vote  when  in  fact  they  were  not  qualified 
electors,  because  their  names  did  not  ap- 
pear upon  the  last  assessment  roll  as  the 
owners  of  property  subject  to  taxation, 
and  they  were  permitted  to  vote  by  virtue  of 
their  membership  in  a  local  corporation 
known  as  the  Greater  Parkrose  Club,  which 
did  own  real  estate  in  the  district,  subject 
to  taxation,  as  disclosed  by  the  last  assess- 
ment roll.  It  Is  averred  that  this  corpora- 
tion does  not  issue  stock,  shares,  or  evidences 
of  ownership  to  its  members,  and  has  no  au- 
thority so  to  do,  and  no  member  thereof  has 
any  ownership  in  the  corporation  or  its  prop- 
erty. It  is  alleged  that  a  true  canvass  and 
return  of  the  votes  cast  by  qualified 'elec- 
tors would  have  disclosed  a  substantial  ma- 
jority against  the  issue  of  bonds.  It  Is  fur- 
ther asserted  that  the  conspirators  disobey- 
ed the  statute  giving  the  state  land  board 
the  preferential  right  to  purchase  the  bonds 
at  par,  in  that  the  bonds  were  sold  at  par 
without  first  offering  them  to  the  state  land 
board.  The  allegations  of  the  complaint  en- 
ter into  great  detail  as  to  the  part  taken  by 
the  several  defendants  in  the  various  steps 
which  are  claimed  to  have  been  illegal. 

There  were  four  separate  answers  filed  by 
the  defendants  In  logically  related  groups, 
all  of  which  deny  participation  In  any  con- 
spiracy, or  any  illegality  in  the  proceedings 
or  conduct  of  the  several  groups.  The  de- 
fendants Keeler  Bros.,  the  purchasers  of  the 
bonds,  and  Fred  M.  Glenn,  their  resident 
agent,  pleaded  affirmatively  that  prior  to  the 
delivery  to  them  of  the  bonds,  they  obtain- 
ed from  the  school  district  a  certified  copy 
of  all  the  proceedings  relating  to  the  issue 
and  sale  of  the  bonds,  wherein  the  proceed- 
ings were  certified  by  the  proper  officials,  and 
relying  thereon,  they  had  paid  to  the  district 
the  sum  of  $20,400  therefor,  without  knowl- 
edge or  notice  that  there  was  any  defect,  er- 
ror, or  misstatement  in  such  proceedings,  and 
that  before  this  suit  was  commenced  they 
sold  and  at  that  time  had  parted  with  the 
possession  of  the  bonds  and  with  the  title 
thereto,  and  had  no  interest  therein. 

Replies  were  filed,  and  a  trial  was  had, 
resulting  in  a  decree  for  defendants,  and 
plaintiffs  appeal. 
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Ralph  R.  Dunlway,  of  Portland  (James  B. 
Bain,  of  Portland,  on  the  briefs),  for  appel- 
lants. 

J.  G.  Wilson  and  Wirt  Minor,  both  of  Port- 
land (Wilson  &  Guthrie,  Teal,  Minor  &  Win- 
free,  and  (George  W.  Mowry,  Deputy  Disk 
Atty.,  all  of  Portland,  on  the  briefs),  for  re- 
spondents. 

BENSON,  J.  (after  stating  the  facts  as 
above).  There  are  a  number  of  questions 
presented  and  argued  upon  this  appeal,  but 
the  view  which  we  take  of  the  matter  ren- 
ders a  discussion  of  many  of  them  unneces- 
sary. We  may  assume  at  the  outset  that  the 
circuit  court  had  jurisdiction  of  the  subject- 
matter.  Chapter  172  of  the  Laws  of  Oregon 
for  1913  provides  that  after  an  election  for 
the  issuance  of  school  district  bonds — 

"all  such  bonds  shall  be  signed  by  the  chairman 
of  the  district  school  board,  attested  by  the 
district  clerk,  and  registered  by  the  county 
treasurer;  and  the  interest  coupons  thereto 
annexed  shall  be  signed  by  said  chairman  and 
clerk,  by  their  original  or  engraved  facsimile 
signatures. 

"The  county  treasurer  shall  register  each 
bond  in  a  book  kept  for  that  purpose  in  his 
office,  noting  the  school  district,  amount,  date, 
time  and  place  of  payment,  rate  of  interest  and 
such  other  facts  as  may  be  deemed  proper, 
and  cause  said  bonds  to  be  delivered  promptly 
to  the  purchasers  thereof  upon  payment  there- 
for, and  he  shall  hold  the  proceeds  of  the  sale 
of  said  bonds  subject  to  the  order  of  the  dis- 
trict board  to  be  used  solely  for  the  purpose 
for  which  said  bonds  were  issued;  and  when 
said  bonds  shall  have  been  so  executed,  regis- 
tered and  delivered,  their  legality  shall  not  be 
open  to  contest  by  such  school  district  or  by 
any  person  or  corporation  for  or  on  its  behalf 
for  any  reason  whatever." 

It  is  not  necessary  to  consider  the  question 
of  whether  or  not  there  may  be  any  legal 
limitation  to  the  broad  language  of  the  last 
provision  above  quoted,  but  it  is  beyond  ques- 
tion that  in  the  absence  of  fraud  or  some 
fatal  defect  in  the  proceedings,  known  to  the 
purchaser  of  the  bonds  at  the  time  of  or 
prior  to  such  purchase,  all  further  question- 
ing is  foreclosed.  The  bonds  in  the  present 
case  were  executed,  registered,  and  deliv- 
ered in  strict  accordance  with  the  require- 
ments of  the  statute,  and  after  a  very  careful 
Investigation  of  the  evidence  in  the  case  we 
find  no  indication  whatever  of  any  conspir- 
acy or  any  fraud,  or  that  the  purchasers 
of  the  bonds  had  any  notice  or  knowledge  of 
any  Irregularity  or  defect  In  the  proceed- 
ings which  resulted  In  the  issue  of  the  bonds. 

The  decree  of  the  lower  court  Is  therefore 
affirmed. 

McBRIDE,  C.  J.,  and  BURNETT  and 
HARRIS,  JJ.,  concur. 


TEOMSEN  v.  GIEBISCH  et  al.* 
(Supreme  Court  of  Oregon.    Jan.  6,  1920.) 

1.  Exceptions,  bill  of  «js>16— Use  or  form 

PRESCRIBED  WITH  TRANSCRIPT  OF  WHOLE 
TESTIMONY  SUFFICIENT. 

A  bill  of  exceptions  conforming  to  the  form 
prescribed  by  the  proviso  in  Laws  1913,  p.  651, 
and  so  having  transcript  of  the  whole  testi- 
mony, is  sufficient. 

2.  Exceptions,  bill  of  <g=>56(l)  —  Judge 

MUST  AUTHENTICATE  THE  TESTIMONY. 

Under  L.  O.  L.  {{  172,  932,  authentication 
of  the  testimony  for  purpose  of  bill  of  excep- 
tions must  be  by  the  judge;  the  reporter's  cer- 
tificate indicating  only  prima  -facie  correctness. 

3.  Exceptions,  bill  of  <8=49  —  Signing  by 
other  than  trial  judge  allowed  by 
stipulation. 

The  appellate  court  will  not  decide  wheth- 
er the  bill  of  exceptions  could  properly  be  set- 
tled by  a  judge  other  than  the  one  who  tried 
the  case;  the  acceptance  thereof  by  attorneys 
providing  that  they  will  not  object  to  any  judge 
signing  it  on  the  ground  that  it  should  have 
been  signed  by  the  trial  judge. 

Department  1. 

Appeal  from  Circuit  Court,  Multnomah 
County;  George  R.  Bagley,  Judge. 

Action  by  Jens  Thorn  sen  against  Anton 
Gieblsch  and  another,  partners  as  Gieblsch 
&  Joplln.  Judgment  for  plaintiff  after  trial 
by  Jury,  and  defendants  appeal.  Affirmed. 
See,  also,  173  Pac  888. 

The  plaintiff  sued  to  recover  damages  for 
a  deceit  alleged  to  have  been  practiced  upon 
him  by  the  defendants  in  the  sale  to  him  of 
some  cows  to  be  used  for  dairy  purposes. 
Issue  was  joined  on  the  parts  of  the  complaint 
imputing  fraud  to  the  defendants,  and  affirm- 
ative matter  was  alleged  to  the  effect  that 
the  plaintiff  was  fully  advised  of  the  defects 
of  the  cattle  before  he  bought  This*  was 
traversed  by  the  reply. 

James  P.  Stapleton,  of  Portland,  for  appel- 
lants. 

Thomas  Brown,  of  Salem  (Carson  &  Brown, 
of  Salem,  and  Emmons  &  Webster,  of  Port- 
land, on  the  briefs),  for  respondent 

BURNETT,  J.  The  only  errors  assigned 
are  two,  one  based  upon  the  court's  refusal 
of  the  defendants'  motion  for  a  nonsuit  at 
the  close  of  the  plaintiff's  case  in  chief,  and 
the  other  upon  denial  of  their  motion  for  a 
directed  verdict  at  the  conclusion  of  the 
whole  case.  'The  plaintiff  contends  that 
these  questions  are  not  presented  by  the  bill 
of  exceptions.  That  document  states  the 
issues  substantially  as  above  noted,  gives 
four  grounds  for  the  motion  for  a  nonsuit, 
and  states  the  ruling  of  the  court  thereon,  as 
well  as  upon  the  motion  for  a  directed  ver- 
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diet  No  allusion  la  made  to  any  report  of 
the  testimony.  The  bill  Is  signed  by  Judge 
Robert  G.  Morrow,  whereas  the  record  dis- 
closes that  the  case  was  heard  before  Judge 
George  R.  Bagley.  Physically  annexed  to 
the  bill  of  exceptions  above  described  is  a 
typewritten  document  of  more  than  100 
pages  certified  by  the  official  reporter  of  tne 
Nineteenth  judicial  district,  to  the  tenor: 

"That  the  above  and  foregoing  is  a  full,  true, 
and  correct  transcript  of  my  shorthand  notes 
taken  at  the  trial  of  the  above- entitled  cause 
in  the  above-entitled  court  of  the  testimony 
and  the  whole  thereof." 

[1]  The  earlier  cases  summed  up  in  such 
precedents  as  Keady  v.  United  Railways  Co., 
57  Or.  325,  100  Pac.  658,  108  Pac.  187,  and 
National  Council  v.  McGinn,  70  Or.  457,  138 
Pac.  493,  laid  down  the  rule  that  a  verbatim 
report  of  the  testimony  and  colloquies  be- 
tween the  court  and  counsel  does  not  consti- 
tute a  bill  of  exceptions,  Insisting  that  each 
claim  of  error  should  hare  grouped  with  it 
so  much  of  the  testimony,  and  no  more,  as 
would  be  necessary  to  explain  the  particular 
objection.  On  that  principle,  in  case  of  error 
predicated  upon  .a  denial  of  motions  for  non- 
suit and  for  a  directed  verdict  it  Is  necessary 
to  set  out  all  the  testimony  so  as  to  explain 
the  point  Involved,  The  doctrine  of  the  pre- 
vious cases,  however,  was  overturned  by.  the 
ruling  of  the  majoftty  of  this  court  In  Malloy 
v.  Marshall-Wells  Hardware  Co.,  90  Or.  303, 
173  Pac.  267, 175  Pac.  659, 176  Pac.  589,  based 
upon  the  statute  of  1913  (Laws  1913,  p.  651), 
reading  thus: 

"No  particular  form  of  exceptions  shall  be 
required.  The  objection  shall  be  stated,  with 
as  much  evidence,  or  other  matter,  as  is  nec- 
essary to  explain  it,  but  no  more;  provided, 
however,  that  the  bill  of  exceptions  may  con- 
sist of  a  transcript  of  the  whole  testimony  and 
all  of  the  proceedings  had  at  the  trial,  includ- 
ing the  exhibits  offered  and  received  or  reject- 
ed, the  instructions  of  the  court  to  the  jury, 
and  any  other  matter  material  to  the  decision 
of  the  appeal." 

And  it  was  there  held,  in  substance  that 
what  bad  before  been  declared  to  be  insuffi- 
cient as  a  bill  of  exceptions  was  thereafter  to 
be  taken  as  a  proper  form  of  that  document 

[2]  Section  172,  I*  O.  L.,  says,  however, 
that: 

"The  statement  of  the  exception,  when  set- 
tled and  allowed,  shall  be  signed  by  the  judge, 
and  filed  with  the  clerk,  and  thereafter  it  shall 
be  deemed  and  taken  to  be  a  part  of  the  rec- 
ord of  the  cause." 

The  clear  Intent  of  the  statute  is  to  con- 
stitute the  trial  judge  the  official  and  exclu- 
sive author  of  a  bill  of  exceptions.  He  only 
can  approve  that  document  in  its  entirety 
and  in  every  part  All  of  It  must  receive  his 
sanction,  and  that  must  appear  from  the 
document  Itself  The  only  exception  to  this 
rule  Is  found  in  section  170,  L.  O.  L.,  to  the 


effect  that  if  at  any  time,  including  that  of 
settling  the  bill,  a  disagreement  should  arise 
between  counsel  and '  the  court  as  to  the 
frame  of  the  document  the  former  may  for- 
tify himself  with  certain  affidavits  to  be 
made  by  disinterested  bystanders  or  by  him- 
self and  the  stenographer  who  took  down  the 
exception.  To  this  a  counter  showing  may 
be  interposed  by  the  opposite  party,  and  from 
these  data  the  appellate  court  shall  ascer- 
tain the  truth  of  the  matter  in  controversy 
and  decide  accordingly.  It  is  true,  as  stated 
in  section  932,  L.  O.  I*: 

"The  report  of  the  official  reporter,  when 
transcribed  and  certified  to  as  being  a  correct 
transcript  of  the  stenographic  notes  of  the  tes- 
timony, exceptions  taken,  charge  of  the  judge, 
and  other  proceedings  In  the  matter,  suit,  or 
action,  shall  be  prima  facie  a  correct  state- 
ment of  such  testimony,  exceptions,  charge  of 
the  judge,  and  other  proceedings,  and  may 
thereafter  be  read  in  evidence  as  the  deposition 
of  a  witness  in  the  cases  mentioned  in  section 
852,  and  in  case  of  the  death,  resignation,  ex- 
piration of  the  term  of  office,  or  vacancy  in  the 
office  from  any  other  cause  of  the  judge  before 
whom  such  matter,  suit  or  action  was  tried, 
the  exceptions  and  the  statement  thereof  pro- 
vided for  by  sections  169,  170,  171,  and  172 
may  be  settled  and  signed  by  the  successor  in 
office  of  such  judge  or  by  any  judge  authorized 
in  such  cases  to  perform  the  general  duties  of 
the  judge  of  such  court  •  •  *" 

Speaking  of  the  language  used  in  this  sec- 
tion, In  Tallmadge  v.  Hooper,  37  Or.  503,  61 
Pac.  349, 1127,  Mr.  Justice  Robert  S.  Bean  said : 

"A  stenographer  is  an  officer  of  the  court, 
charged  with  the  duty  of  correctly  reporting 
all  the  proceedings  on  the  trial,  and  his  certifi- 
cate is  entitled  to  the  same  faith  and  credit  as 
that  of  any  other  officer.  The  transcription  of 
his  notes,  when  certified  to  by  him  and  filed 
with  the  clerk  of  the  court  where  the  cause  was 
tried,  becomes  a  part  of  the  record  and  prima 
facie  a  correct  statement  of  the  testimony  and 
proceedings  on  the  trial,  and  is  entitled  to  faith 
and  credit  as  such  in  the  appellate  court." 

The  learned  justice  was  there  treating  of 
the  authentication  of  testimony  in  an  equity 
case.  The  matter  of  a  bill  of  exceptions  was 
not  Involved.  Treating  of  the  same  language 
included  in  the  section  above  quoted,  in  Hen- 
richsen  v.  Smith,  29  Or.  475,  42  Pac.  486,  44 
Pac  496,  this  court  in  a  per  curiam  opinion 
said:  , 

"The  act  creating  the  office  of  official  court 
reporter  in  this  state  provides  that  his  notes, 
when  transcribed  and  certified  to  by  him  as 
being  correct,  shall  be  deemed  prima  facie  so 
(Laws  1889,  p.  144),  but  it  is  not  provided 
that  such  report  shall  be  sufficient  evidence 
from  which  the  successor  of  the  judge  who 
tried  the  action  shall  settle  and  sign  a  bill  of 
exceptions.  The  exceptions,  when  signed,  im- 
port absolute  verity,  and,  in  the  absence  of  a 
statute  declaring  the  report  and  certificate  of 
the  official  reporter  of  that  high  character,  it 
would  be  difficult  indeed,  in  case  of  a  disputed 
issue  of  fact  for  a  judge  who  had  not'  li«ard 
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or  given  attention  to  the  trial  of  an  action  to 
so  certify." 

The  result  to  be  extracted  from  all  these 
rulings  is  that  the  transcription  of  the  re- 
porter's notes,  certified  by  him,  constitutes 
material  from  which  a  bill  of  exceptions  may 
be  compiled;  but  it  was  never  the  intention 
of  any  of  the  legislation  or  of  the  decisions 
up  to  this  time  that  the  reporter  should 
supersede  the  judge  in  authority  In  the  con 
structlon  of  the  bill.  The  only  exception  to 
this  is  the  one  already  noted,  based  upon  a 
dispute  between  counsel  and  the  court  re- 
specting the  truth  of  the  statement  of  the  ex 
ception.  The  reporter's  certificate  indicates 
only  prima  facie  correctness.  It  does  not 
import  absolute  verity.  The  latter  result  can 
be  accomplished  only  by  the  authentication 
of  the  trial  judge. 

[I]  It  may  be  remarked  in  passing  that 
the  bill  in  the  present  instance  was  settled 
by  a  judge  who  did  not  try  the  case.  It 
would  seem  from  a  proper  construction  of 
section  932,  L.  O.  L.,  that  this  could  not  be 
done  except  in  the  case  of  the  death,  resig- 
nation, or  expiration  of  the  term  of  office,  or 
other  vacancy  in  the  office  from  any  cause  of 
the  judge  before  whom  the  hearing  was  had, 
which  is  not  made  to  appear  in  the  present 
Instance.  We  do  not  decide  this  point,  how- 
ever, in  the  present  case,  because  we  find  ap- 
pended to  the  bill  of  exceptions  an  acceptance 
of  service  signed  by  the  attorneys  for  the 
plaintiff,  in  which  they  "agree  not  to  object 
to  any  judge  signing  the  proposed  bill  of  ex- 
ceptions on  the  ground  that  it  should  have 
been  signed  by  the  Judge  who  tried  the  case." 

For  the  reasons  indicated,  however,  and 
for  lack  of  authentication  of  the  report  of  the 
testimony  by  the  trial  Judge,  the  bill  of  ex- 
ceptions In  the  record  is  not  sufficient  to 
raise  the  questions  involved  In  the  motions 
already  mentioned. 

The  result  is  that  the  judgment  of  the  cir- 
cuit court  must  be  affirmed. 

McBRIDB,  C.  J.,  and  BENSON  and  HAR- 
RIS, JJ.,  concur. 


MURPHY  v.  OREGON  ENGRAVING  CO. 
(Supreme  Court  of  Oregon.    Dec  30,  1919.) 

1.  Pleading  «=>192(5),  882(3)— Legal  suffi- 
ciency OF  DEFENSIVE  MATTER  TO  BE  TESTED 
BY  DEMURRER. 

Sham,  frivolous,  and  irrelevant  matter  may 
be  stricken  out  of  a  pleading;  but  its  legal 
sufficiency  as  matter  of  defense  must  be  tested 
vy  demurrer. 

2.  Novation  <8=»11— Defense  showing  nova- 
tion IN  ACTION  ON  AN  ASSIGNED  DEBT  NOT 
FRIVOLOUS,  SHAM,  OB  IRRELEVANT. 

In  an  action  to  recover  a  debt  on  an  account 
stated  between  plaintiff's  assignor  and  his  em- 


ployer, a  defense  showing  a  novation  between 
the  assignor,  the  employer  and  a  third  party, 
whereby  the  employer  should  discharge  as- 
signor's debt  by  paying  it  to  the  third  party 
for  stock  purchased  by  assignor  from  such  par- 
ty, held'  not  frivolous,  sham,  or  irrelevant,  for 
such  novation,  if  performed,  would  constitute 
a  good  defense  to  the  action. 

3.  Account  stated  <g=>3— Single  liquidat- 
ed DEMAND  NOT  BASTS  FOB  ACCOUNT  STATED. 

It  is  not  proper  to  rest  a  stated  account  up- 
on a  liquidated  demand,  already  agreed  upon 
and  which  either  party  is  bound  to  pay,  as, 
for  instance,  a  promissory  note  alone,  although 
such  an  instrument  might  be  included  among 
numerous  other  items  of  debit  and  credit  exist- 
ing between  the  accounting  parties. 

Department  1. 

Appeal  from  Circuit  Court,  Multnomah 
County;  W.  N.  Gatens,  Judge. 

Action  by  W.  J.  Murphy  against  the  Ore- 
gon Engraving  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded. 

After  stating  the  corporate  character  of 
the  defendant,  the  complaint  alleges : 

"That  on  or  about  the  9th  day  of  January, 
1918,  an  account  was  stated  by  and  between 
said  Oregon  Engraving  Company  aforesaid,  act- 
ing by  and  through  its  duly  authorized  presi- 
dent, Roy  E.  Robinson,  wherein  and  whereby 
it  was  determined  and  staled  that  there  was 
due  and  owing  one  George  E.  Matthews  the 
sum  of  $440.75,  this  sum  being  due  and  owing 
said  Matthews  for  labor  and  services  perform- 
ed while  acting  as  manager  of  said  Oregon  En- 
graving Company  aforesaid  by  said  Matthews; 
that  no  part  of  said  sum  of  $440.75  has  been 
paid,  save  and  except  the  sum  of  $50,  leaving 
a  balance  due  on  said  stated  account  of  the 
sum  of  $390.75. 

"That  prior  to  the  beginning  of  this  action, 
and  for  value,  said  account  aforesaid,  with 
said  balance  due  and  owing  of  $390.75,  was 
duly  sold,  assigned  and  transferred  to  plaintiff 
herein,  and  by  reason  of  the  premises  plaintiff 
is  now  the  legal  owner  and  holder  thereof,  and 
defendant  is  indebted  to  plaintiff  in  the  sum  of 
$390.75,  which  said  sum  has  been  demanded 
from  said  plaintiff,  and  same  has  not  been  paid, 
nor  any  part  thereof." 

A  demand  for  judgment  follows. 

The  answer  denies  all  the  quoted  allegations 
of  the  complaint,  and  further  sets  forth  mat- 
ter designed  to  show  that  when  Matthews  con- 
tracted to  purchase  some  stock  in  the  defend- 
ant corporation  from  Robinson  a  novation 
was  entered  into  between  them  and  the  com- 
pany, whereby  the  latter  should  discharge  its 
liability  to  Matthews  by  paying  his  debt  to 
Robinson  for  the  stock  purchased,  and  it 
is  further  stated  that  all  labor  and  services 
performed  for  the  defendant  by  Matthews 
had  been  fully  paid  for  by  the  defendant 
and  Robinson.  According  to  the  abstract,  all 
the  matter  relating  to  the  novation  and  the 
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statement  connecting  Robinson  -with  the  pay- 
ment to  Matthews  were  stricken  out  The  re- 
ply denied  the  remainder  of  the  new  matter 
In  the  answer. 

The  court  made  findings  of  fact  substan- 
tially in  the  language  of  the  complaint,  ex- 
cept that  they  declared  the  account  to  have 
been  stated  between  the  defendant  and  Mat- 
thews. From  the  ensuing  judgment  the  de- 
fendant appealed. 

Bartlett  Cole,  of  Portland,  for  appellant 
B.  A.  Green,  of  Portland,  for  respondent 

BURNETT,  J.  (after  stating  the  facts  as 
above).  It  will  be  noted  that  the  complaint 
does  not  show  that  Matthews  had  anything 
to  do  with  the  stating  of  the  account.  Neith- 
er does  it  show  that  any  previous  relation 
giving  rise  to  debits  or  credits  existed  be- 
tween him  and  the  defendant  Strictly 
speaking,  it  does  not  show  that  the  labor  and 
services  mentioned  were  performed  by  him 
or  for  the  defendant  It  Is  not  averred  in 
the  complaint  by  whom  the  balance  of  the 
account  was  transferred  to  the  plaintiff.  No 
effort  was  made,  so  far  as  disclosed  by  the 
record,  to  correct  the  complaint  in  these  par- 
ticulars. 

[1 , 2]  The  important  error,  however,  is 
found  in  the  ruling  of  the  court  striking  out 
the  matter  from  the  answer  relating  to  the 
novation  mentioned.  In  his  brief  the  plain- 
tiff contends  that  the  motion  to  strike  those 
averments  from  the  defendant's  pleading  was 
not  allowed.  On  that  point  we  are  bound  by 
the  statement  in  the  abstract  to  which  no 
objection  seems  to  have  been  urged.  Sham, 
frivolous,  and  irrelevant  matter  may  be 
stricken  out  of  a  pleading,  but  its  legal  suf- 
ficiency as  matter  of  defense  must  be  tested 
by  a  demurrer.  The  new  matter  in  the  an- 
swer Is  subject  to  the  criticism  that  it  does 
not  sufficiently  show  that  the  transaction  in- 
volved in  the  novation  was  the  same  that  the 
complaint  described ;  but  the  motion  was  not 
sufficient  to  raise  that  question.  The  matter 
is  certainly  not  frivolous,  sham,  or  Irrelevant. 
If,  in  fact,  the  defendant  owed  Matthews,  and 
he  owed  Robinson,  it  was  legitimate  subject 
of  contract  that  the  defendant  should  pay 
Robinson  for  Matthews,  instead  of  paying  the 
latter  direct,  and,  If  performed,  this  would 
constitute  a  good  defense  to  this  action. 

[3]  In  pleading  an  account  stated,  It  Is 
much  safer  to  show  that  some  previous  rela- 
tion existed  between  the  parties  to  the  ac- 
counting, giving  rise  to  debits  or  credits.  We 
cannot  conceive  of  an  accounting  for  liability 
upon  a  tort.  Neither  is  it  proper  to  rest  a 
stated  account  upon  a  liquidated  demand  al- 
ready agreed  upon,  and  which  either  party 
is  bound  to  pay,  as,  for  instance,  a  promissory 
note  alone,  although  such  an  instrument 
might  be  included  among  numerous  other 


items  of  debit  and  credit  existing  between  the 
accounting  parties. 

Neither  party  seems  to  have  stated  its 
case  in  the  pleadings  with  model  accuracy. 
Better  statements  may  be  accomplished  by 
amendments,  but,  principally  for  the  reason 
that  by  striking  out  the  new  matter  of  the 
answer  the  defendant  was  deprived  of  the 
right  to  prove  a  discharge  of  its  indebtedness 
to  Matthews  by  the  new  contract  of  novation, 
the  judgment  is  reversed,  and  the  cause  re- 
manded to  the  circuit  court  for  further  pro- 
ceedings. 

McBRIDE,  C.  J.,  and  BENNETT  and  HAR- 
RIS, JJ.,  concur. 


WILCOX  et  aL  v.  WARREN  CONSTRUC- 
TION CO.* 

(Supreme  Court  of  Oregon.    Dec.  80,  1919.) 

L  Death  <S=»31(1) — Action  to  be  maintain- 
ed DIRECTLY  BY  BENEFICIARY. 

Under  Employers'  Liability  Law,  §  4,  as  to 
action  for  loss  of  life  due  to  negligence,  the 
action  is  to  be  maintained  directly  by  whatever 
beneficiary  is  entitled  to  sue,  and  not  through 
any  intermediary. 

2.  Death  <8=29  —  Statute  cbeates  several 
not  joint  cause  of  action  in  favoe  wid- 
ow and  lineal  heibs  which  dies  with 

HER. 

Under  Employers'  Liability  Law,  {  4,  giving 
a  right  of  action  for  death  to  the  widow  of 
the  person  killed,  his  lineal  heirs  "or"  adopted 
children,  the  widow  has  the  exclusive  right  to 
sue  for  death  of  her  husband  in  her  own  name ; 
and,  where  she  does  not  prosecute,  her  cause 
of  action  dies  with  her,  and  the  husband's  lineal 
heirs,  children  by  a  former  wife,  cannot  main- 
tain the  action. 

S.  Evidence  *=»16— Common  leabning  as  to 
meaning  or  conjunction  placed  before 

LAST  OF  SERIES. 

It  is  common  learning  as  a  matter  of  gram- 
mar that  when  in  an  enumeration  of  persons 
or  things  the  conjunction  is  placed  immediately 
before  the  last  of  the  series,  the  same  connective 
is  understood  between  the  previous  members. 

4.  Death  «=>31(1)— Persons  entitled  to  sue. 

Employers'  Liability  Law,  {  4,  enumerating 
persons  who  may  sue -for  death,  is  in  derogation 
of  common  law,  and  its  terms  are  not  to  be  ex- 
panded by  implication. 

Bennett  and  Bean,  JJ.,  dissenting. 
In  Banc. 

Appeal  from  Circuit  Court,  Multnomah 
County;  Robert  G.  Morrow,  Judge. 

Action  by  Emma  Wilcox  and  Gerald  Wil- 
cox, a  minor,  by  Grace  Howatt,  his  guardian 
ad  litem,  against  the  Warren  Construction 
Company.  Judgment  against  plaintiffs,  and 
they  appeal.  Affirmed. 
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In  substance  the  complaint  alleges  that  one 
Henry  J.  Wilcox  lost  his  life  March  18, 1914, 
In  the  service  of  the  defendant,  owing  to 
some  of  its  negligent  acts,  and  that  he  left 
surviving  him  his  widow,  Gertrude  Wilcox, 
who  at  the  time  was  insane,  and  died  in  the 
insane  asylum  June  19th  of  that  year.  At 
the  time  of  his  death  the  two  plaintiffs  were 
his  minor  children  by  a  former  wife.  After- 
ward one  of  them,  having  attained  majority, 
began  this  suit  with  her  minor  brother,  who 
appeared  by  a  guardian  to  recover  damages 
under  the  Oregon  Employers'  Liability  Law 
(Laws  1911,  c  3).  The  circuit  court  sustain- 
ed a  general  demurrer  to  the  complaint,  and, 
as  the  plaintiffs  refused  to  plead  further, 
rendered  judgment  against  them,  and  they 
have  appealed. 

Henry  S.  Westbrook,  of  Portland  (P.  J. 
Casterline  and  L.  B.  Casterllne,  both  of  Tip- 
ton, Iowa,  on  the  briefs),  for  appellants. 

John  P.  Logan,  of  Portland,  for  respondent 

BURNETT,  J.  (after  stating  the  facts  as 
above).  As  It  stood  at  the  time  of  the  com- 
mencement of  this  action  section  4  of  the 
enactment  mentioned  read  thus: 

"If  there  shall  be  any  loss  of  life  by  reason 
of  the  neglects  or  failures  or  violations  of  the 
provisions  of  this  act  by  any  owner,  contractor, 
or  subcontractor,  or  any  person  liable  under 
the  provisions  of  this  act,  the  widow  of  the  per- 
son so  killed,  bis  lineal  heirs  or  adopted  chil- 
dren, or  the  husband,  mother,  or  father,  as  the 
case  may  be,  shall  have  a  right  of  action  with- 
out any  limit  as  to  the  amount  of  damages  which 
may  be  awarded." 

[1, 2]  The  theory  of  the  plaintiffs  as  out- 
lined in  their  brief  Is  that,  although  the  wid- 
ow had  a  cause  of  action,  yet  on  her  death 
it  passed  to  the  next  on  the  list,  namely,  the 
plaintiffs,  who  are  the  decedent's  lineal  heirs. 
The  question  of  the  distribution  of  the  pro- 
ceeds of  a  possible  recovery  Is  not  here  In- 
volved, for  it  Is  not  mentioned  In  the  statute. 
The  amount  recovered  does  not  pass  through 
the  hands  of  the  executor  or  administrator  of 
the  decedent's  estate,  and  forms  no  part  of 
the  assets  of  such  an  estate.  The  action  un- 
der this  section  Is  to  be  maintained  directly 
by  whatever  beneficiary  is  entitled  to  sue, 
and  not  through  any  Intermediary.  There 
are  many  statutes  which  require  the  action  to 
be  brought  by  the  personal  representative  of 
the  decedent,  and  which  direct  the  distribu- 
tion of  the  amount  recovered.  The  federal 
Employers'  Liability  Law  is  not  a  criterion 
by  which  to  consider  our  own  enactment,  be- 
cause the  former  requires  the  action  to  be 
brought  by  the  personal  representative  in  all 
cases: 

"For  the  benefit  of  the  surviving  widow  or 
husband  and  children  of  such  employe;  and, 
if  none,  then  of  such  employe's  parents;  and, 
if  none,  then  of  the  next  of  kin  dependent  upon 
such  employe."  Act  April  22,  1906,  c.  149,  § 
1,  36  Stat.  65  (U.  S.  Comp.  St  |  8657),  1909 
Suppl.  Fed.  St.  Ann.  584. 


In  any  view  of  the  case,  the  word  "or,"  la 
the  phrase  "widow  or  husband"  appearing  lu 
the  federal  statute,  cannot  be  construed  con- 
junctively, because  In  this  country  it  Is  im- 
possible for  a  decedent  to  leave  as  his  sur- 
vivors both  a  widow  and  a  husband.  Such 
a  situation  might  happen  in  countries  where 
polygamy  or  polyandry  is  In  vogue,  but  not  in 
America.  The  phrase  In  the  federal  statute 
evidently  designs  to  make  the  surviving 
spouse  and  children  constituents  of  the  first 
group  of  beneficiaries.  The  Oregon  law  does 
not  group  Individuals  of  different  degrees  of 
kinship,  but  leaves  them  separate. 

The  crucial  question  In  the  Instant  case  in- 
volves a  construction  of  section  4  so  as  to 
determine  whether  the  widow  had  a  right  to 
institute  the  action  in  her  own  name  to  the 
exclusion  of  the  children,  or  whether  she  and 
they  must  necessarily  join  as  plaintiffs  if 
she  were  alive;  In  other  words,  whether  both 
the  widow  and  the  children  of  the  survivors 
of  the  group  are  jointly  Interested  In  the  re- 
covery. Henderson's  Adm'r  v.  Ky.  Cent  R. 
R.  Co.,  86  Ky.  389,  5  a  W.  875,  Is  relied  upon 
to  sustain  the  doctrine  that  our  statute  must 
be  construed  so  that  the  recovery  in  the  first 
instance  must  be  had  at  the  suit  of  the  widow 
and  lineal  heirs.  The  statute  of  Kentucky 
(Gen.  St  c.  57,  {  3)  under  which  this  decision 
was  rendered  declared  that  in  case  of  loss  of 
life  by  the  neglect  of  another  person,  "then 
the  widow,  heir,  or  personal  representative  of 
the  deceased  shall  have  the  right  to  sue 
such  person,  •  •  *  company,  •  •  • 
corporation,  *  •  •  and  recover  punitive 
damages."  The  court  there  said: 

"According  to  the  plain  language  used,  either 
the  widow,  heir  or  personal  representative  may' 
sue;  but  it  is  equally  clear  that  each  of  them 
cannot  maintain  a  separate  action  for  the  same 
cause;  for,  as  held  in  the  case  of  Louisville 
&  Nashville  Railroad  Company  v.  William  San- 
ders, 86  Ky.  259  [5  S.  W.  563],  but  one  recovery 
can  be  had." 

Further  discussing  the  subject  and  refer- 
ring to  the  law  of  that  state  giving  to  the 
widow  preference  in  granting  letters  of  ad- 
ministration, the  court  said: 

"But  notwithstanding  such  appointment  she 
may  still  sue  under  the  section  we  are  consid- 
ering in  her  own  right  as  widow,  and  not  as 
the  personal  representative  of  her  deceased  hus- 
band. It  being  thus  in  her  power  in  virtue  of 
a  statute  already  existing  to  take  precedence  of 
the  personal  representative,  at  least  when  the 
husband  dies  intestate,  it  is  a  reasonable  in- 
ference, because  necessary  to  make  the  statute 
consistent  that  the  Legislature  intended  she 
should  have  it  in  every  case  arising  under  that 
section.  And  if  that  be  so,  it  seems  to  follow 
that  no  part  of  what  she  may  recover  in  such 
case  is  to  become  assets  of  the  estate  of  the 
decedent." 

The  reasoning  which  seems  to  control  the 
Kentucky  court  is  found  in  the  fact  that  un- 
der another  section  of  the  general  statutes, 
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(chapter  1,  f  6)  "the  widow  and  minor  child 
or  children  (or  either)  *  *  *  of  a  person 
killed  by  the  careless,  wanton,  or  malicious 
use  of  firearms,"  may  recover  damages.  The 
court  decided  that  as  this  was  part  of  the 
harmonious  system  embodied  in  the  general 
statutes  it  should  govern  In  the  particular 
statute  involved  in  the  case,  and  give  a  Joint 
action  in  favor  of  the  widow  and  children. 
Finally,  the  action  of  the  administrator  was 
dismissed  because  after  he  had  sued  at  the  re- 
quest of  the  widow  she  began  an  action  in 
her  own  name  to  recover  for  the  same  injury. 
It  is  not  apparent  why  the  widow  should  have 
precedence  so  that  her  action,  commenced 
later,  would  oust  that  of  the  administrator 
already  Instituted,  unless  the  order  in  which 
the  litigants  were  named  In  the  statute  con- 
trolled the  right 

Felton  v.  Spiro,  78  Fed.  576,  24  C.  O.  A.  821, 
was  an  action  brought  in  the  Circuit  Court 
of  the  United  States  of  the  Eastern  District 
of  Tennessee  by  a  widow  to  recover  from 
the  receiver  of  the  railroad  company  for  the 
death  of  her  husband,  who  was  a  passenger 
on  one  of  its  trains.  The  question  under  con- 
sideration was  the  right  of  the  plaintiff  to 
prove  the  number  of  children  surviving  the 
deceased.  The  case  turned  upon  a  construc- 
tion of  the  amended  form  of  the  Tennessee 
Code  of  1858  on  this  subject.  Section  2291 
of  that  Code  provided  that  the  right  of  ac- 
tion of  the  person  who  dies  from  injuries  re- 
ceived from  another  is  not  extinguished  by 
his  death,  "but  shall  pass  to  his  personal  rep- 
resentative, for  the  benefit  of  his  widow  and 
next  of  kin,  free  from  the  claims  of  his  credi- 
tors." The  next  section  allowed  the  widow 
and  children  of  the  deceased,  on  giving  a 
proper  bond,  to  sue  in  the  name  of  the  per- 
sonal representative  if  he  refused  to  proceed, 
and  finally  section  2293  provides  that  if  the 
deceased  had  commenced  an  action  before  his 
death  it  should  proceed  without  a  revivor, 
and  that  the  damages  recovered  should  go  to 
the  widow  and  next  of  kin  free  from  credi- 
tors' claims,  to  be  distributed  as  personal 
property.  It  will  be  noted  that  In  each  of 
the  three  sections  the  widow  and  children 
named  in  the  statutes  are  united  by  the  con- 
junction "and,"  which  is  not  so  in  the  Oregon 
statute.  Later  on,  section  2291  was  amended 
(Acts  1871,  c.  78),  so  that  a  cause  of  action 
"shall  pass  to  his  widow,  and  in  case  there  is 
-no  widow,  to  his  children,  or  to  his  personal 
representative,  for  the  benefit  of  his  widow  or 
next  of  kin";  and  section  2292  was  so  amend 
ed  as  to  allow  the  "widow,  or  If  there  be  no 
widow,  the  children,  to  prosecute  suit"  The 
court  was  influenced  in  its  decision,  and 
based  it  upon  the  ground  that,  Inasmuch  as 
section  2293  had  not  been  amended,  and  un- 
der it  the  damages  should  go  to  "the  widow 
and  next  of  kin,"  and  that  the  whole  object 
of  the  amendment  was  merely  to  remove  the 
necessity  for  bringing  action  In  the  name  of 
the  personal  representative,  the  three  sec- 


tions of  the  statute  should  be  construed  to- 
gether so  as  to  make  of  the  widow  and  chil- 
dren one  group  of  beneficiaries.  Reluctantly 
the  court  arrived  at  the  conclusion  that  in 
section  2291  the  words  "widow  or  next  of 
kin"  should  be  read  as  if  the  phrase  were 
"widow  and  next  of  kin,"  and  finally  said: 

"All  the  circumstances  taken  together  lead 
to  the  conclusion  that  the  change  of  'and'  to 
'or*  was  not  to  effect  a  change  in  meaning  as  to 
the  beneficiaries,  but  arose  from  mere  careless- 
ness in  the  use  of  language." 

The  principal  thought  in  that  case  was 
about  the  persons  who  were  entitled  to  partici- 
pate In  the  benefits  of  the  litigation.  Here 
we  are  not  concerned  about  the  division  of 
the  possible  recovery.  The  question  here  is: 
Who  is  the  necessary  party  plaintiff?  On 
this  point  Felton  v.  Spiro  is  not  a  precedent 
favoring  the  plaintiffs.  That  case  has  never 
been  cited  since  on  the  question  of  parties,  so 
far  as  a  careful  research  has  revealed,  but 
has  been  referred  to  many  times  in  connec- 
tion with  granting  new  trials. 

A  very  instructive  precedent  on  the  ques- 
tion of  construing  "or"  to  mean  "and"  Is 
Isaac  v.  Denver,  etc.,  R.  Co.,  12  Daly  (N.  X.) 
340.  This  was  an  action  in  the  courts  of 
New  York  to  recover  upon  a  liability  defined 
by  the  statute  of  the  then  territory  of  New 
Mexico,  which  provided  as  a  third  classifica- 
tion that  "If  such  deceased  be  a  minor  and 
unmarried,"  the  father  and  mother  might 
Join  in  the  suit.  It  happened  that  the  de- 
cedent had  reached  the  age  of  majority  but 
was  single.  The  plaintiffs  contended  that 
the  Intention  of  the  Legislature  was  to  give 
a  cause  of  action  so  that  the  phrase  should 
read  "If  the  deceased  be  a  minor  or  unmar- 
ried." The  court  there  said: 

"It  ii  a  role  in  the  exposition  of  statutes  that 
they  are  to  be  construed  with  reference  to  the 
principles  of  the  common  law,  and  therefore  the 
law  infers  that  the  act  did  not  intend  to  make 
any  alteration  other  than  what  is  specified. 
Dwarris  on  Statutes,  695.  The  words  'or*  and 
'and'  are  not  always,  in  deeds  and  wills,  held 
to  a  strict  grammatical  senBe ;  but  'or'  may  be 
taken  for  'and,'  and  'and'  for  'or,'  as  may  best 
comport  with  the  intent  and  meaning  of  the 
grant  or  devise  (Jackson  v.  Blanshan,  6  Johns. 
[N.  Y.]  57  [6  Am.  Dec.  188]);  and  this  may 
be  done  in  a  statute,  but  there  should  be  strong 
reasons,  in  conformity  with  a  clear  intention 
(Potter's  Dwarris  on  Statutes,  199,  note  16), 
because  it  is  a  much  more  serious  matter  to 
make  such  a  change  in  a  statute,  as  a  statute 
is  general  in  its  operation ;  and  it  certainly 
should  not  be  done  unless  it  is  very  clear  that 
such  was  the  intent,  taking  the  whole  of  the 
statute  together,  the  general  rule  being,  in  re- 
spect to  statutes,  that  words  are  to  be  taken 
in  their  ordinary  sense,  and  not  to  be  extended 
or  changed  to  comprehend  cases  within  the  sup- 
posed intention  of  the  Legislature,  as  courts 
cannot  correct  supposed  errors,  omissions,  or 
defects  in  legislation;  the  office  of  the  courts 
being,  as  has  been  said  by  Dr.  Leiber,  to  bring 
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sense  out  of  the. words,  and  not  bring  a  sense 
into  them." 

Another  case  is  Webb,  Adm'r,  v.  Railway 
Co.,  88  Tenn.  119,  12  S.  W.  428,  where  it  is 
decided  that  the  widow  has  preference  as 
plaintiff  over  the  administrator,  but  may 
waive  it  in  his  favor,  making  him  a  proper 
plaintiff,  because  in  any  event  the  recovery 
must  be  for  the  widow  and  next  of  kin.  Our 
statute  is  not  complicated  like  the  Tennessee 
enactment  by  the  inclusion  of  the  personal 
representative  as  a  plaintiff  or  by  direction 
as  to  the  disposition  of  the  fund  recovered  in 
the  action.  Both  these  elements  are  taken 
into  consideration  in  the  decision  based  on 
the  Tennessee  statute  on  the  distribution  of 
the  money  recovered,  but  do  not  seem  to  have 
Influenced  the  disposition  of  the  contention 
about  who  has  preference  as  plaintiff.  Fur* 
ther,  in  Spitzer  v.  Knoxvllle  Iron  Co.,  133 
Tenn.  217, 180  S.  W.  163,  the  court  says: 

"The  substance  of  these  decisions  is  that  the 
widow's  right  of  actiom  is  prior  and  superior 
to  that  of  the  administrator;  that  the  latter 
cannot  sue  until  she  waives  her  right,  albeit  in 
addition  to  an  express  waiver  she  may  effect  a 
waiver  by  merely  permitting  his,  suit  to  stand 
without  objection  on  her  part;  that  she  may 
compromise  the  demand  at  any  time  before  the 
administrator,  pursuant  to  her  waiver,  has 
brought  a  suit,  but  not  afterwards;  that  like- 
wise she  may  compromise  the  claim  before  suit 
brought,  or  after  a  suit  brought  by  herself  as 
widow  at  any  time,  regardless  of  the  protest  of 
her  children ;  that  after  'suit  has  been  brought 
by  the  administrator  the  action  can  be  com- 
promised only  by  consent  of  the  widow  and 
children." 

Likewise  In  Atlanta,  K.  ft.  N.  Ry.  Co.  v. 
Hooper,  92  Fed.  820,  35  C.  C.  A.  24,  the  court 
quotes  the  Tennessee  Code,  and  so  construes 
it  that  a  change  of  the  beneficiary  by  an 
amendment  of  the  complaint  is  a  change  of 
the  cause  of  action,  and  is  not  allowable  in 
face  of  the  statute  of  limitations.  Again,  in 
Sanders'  Adm'x  v.  Louisville  &  N.  R,  Co., 
Ill  Fed.  708,  49  C.  C.  A.  565,  the  circum- 
stances were  that  Martin  J.  Sanders  died 
without  children  or  widow.  His  father,  Mar- 
tin Sanders,  was  next  of  kin,  and  assigned 
his  chose  in  action  to  Rate  G.  Sanders  in- 
dividually and  In  trust  for  her  mother,  broth- 
er, and  sisters.  The  father  died  pendente 
lite  and  the  court  held  that  it  abated  the  ac- 
tion. The  case  of  Railroad  v.  Bean,  94  Tenn. 
388,  29  S.  W.  370,  is  an  instructive  precedent ; 
the  court  there  using  this  language: 

"The  right  of  recovery  having  once  vested  in 
the  widow,  it  did  not  pass,  upon  her  death,  to 
her  personal  representative;  neither  did  it  re- 
vest in  the  next  of  kin  of  deceased,  for  the 
reason  that  no  provision  is  made  in  the  statute 
for  such  contingency.  The  cause  of  action,  up- 
on the  death  of  the  person  to  whom  it  survived, 
or  for  whose  benefit  it  might  be  prosecuted,  was 
thereby  extinguished." 


Other  Tennessee  cases  are  Holder  v.  Ball- 
road  Co.,  92  Tenn.  142,  20  S.  W.  537,  36  Am. 
St.  Rep.  77;  Stephens  v.  Railroad  Co.,  78 
Tenn.  (10  Lea)  448 ;  Loague  v.  Railroad  Co., 
91  Tenn.  458, 19  S.  W.  430,  all  indicating  that 
the  widow  is  entitled  to  control  the  litiga- 
tion. If  she  may  compromise  the  claim  to  the 
exclusion  of  and  even  against  the  protest  of 
her  children,  it  is  not  apparent  why  she  is 
not  of  paramount  standing  in  the  role  of 
plaintiff.  All  these  cases  indicate  recogni- 
tion of  the  order  in  which  the  beneficiaries' 
names  are  placed  as  controlling  the  question 
of  who  shall  be  plaintiff. 

As  pointed  out  before,  the  statutes  of  Ten- 
nessee and  Kentucky  are  materially  different 
from  ours  concerning  the  proper  parties 
plaintiff.  More  like  the  Oregon  statute  is 
that  of  the  Missouri  Code  (Rev.  St  1899,  8 
8820),  quoted  in  Cole  et  aL  v.  Mayne  (C.  C.) 
122  Fed.  836,  reading  thus  on  the  point  in- 
volved: 

"And  in  case  of  loss  of  life  by  reason  of  such 
violation  or  failure  as  aforesaid,  a  right  of  ac- 
tion shall  accrue  to  the  widow  of  the  person  so 
killed,  his  lineal  heirs  or  adopted  children,  or  to 
any  person  or  persons  who  were,  before  such 
loss  of  life,  dependent  for  support  on  the  per- 
son or  persons  so  killed." 

Judge  Philips,  construing  this  enactment, 
said: 

"The  plain  grammatical  construction  of  this 
statute,  which  names  the  beneficiaries  disjunc- 
tively, gives  the  right  of  action:  First,  'to  the 
widow  of  the  person  so  killed' ;  next,  'to  his 
lineal  heirs  or  adopted  children';  and,  third, 
if  there  be  no  widow,  lineal  heirs,  or  adopted 
children,  to  any  person  or  persons  who  were, 
before  such  loss  of  life,  dependent  for  support 
on  the  person  or  persons  so  killed.'  *  *  * 
The  necessary  conclusion  from  which  is  that  the 
statute  does  not  give  a  joint  cause  of  action  to 
all  the  designated  beneficiaries,  but  an  exclusive 
cause  of  action  to  the  parties  designated,  if  liv- 
ing, in  their  order.  The  logical  result  there- 
from is  that  no  cause  of  action  under  this  stat- 
ute arises  in  favor  of  the  children  where  the 
deceased  left  a  widow." 

To  the  same  effect  is  the  utterance  of  the 
Supreme  Court  of  Missouri  in  Hamman  v. 
Central  Coal  &  Coke  Co.,  156  Mo.  232,  56 
S.  W.  1091.  Speaking  of  this  same  enact- 
ment, Mr.  Justice  Burgess  says: 

"The  statute  is  complete  within  itself,  and 
in  no  way  depends  for  its  enforcement  upon  any 
other  statute,  not  a  part  or  amendatory  there- 
of. It  gives  to  the  widow  a  right  of  action,  the 
only  limitation  upon  which  is  that  she  bring 
her  suit  within  one  year  after  the  death  of  her 
husband.  It  says  that  in  case  of  the  death  of 
the  husband,  a  right  of  action  shall  accrue  to 
the  widow  of  the  person  so  killed,  his  lineal 
heirs  or  adopted  children,  etc.,  which  clearly 
means  first  to  his  widow,  next  to  his  lineal  heirs 
or  adopted  children,  and  not  to  them  jointly. 
The  petition  shows  that  the  action  was  brought 
within  the  prescribed  time,  and  no  allegations 
with  respect  to  the  children  of  the  deceased  were 
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necessary.  Her  right  of  action  was  not  affect- 
ed by  the  fact  that  deceased  left  children  sur- 
viving him,  notwithstanding  he  did  in  fact  do 
so." 

The  Pennsylvania  statute  of  1855  (P.  L. 
309)  involved  In  Marsh  v.  Railway  Co.,  204 
Pa.  229,  53  Atl.  1001,  was  to  this  effect: 

"The  persons  entitled  to  recover  damages  for 
an  injury  causing  death,  shall  be  the  husband, 
widow,  children  or  parents  of  the  deceased  and 
no  other  relative" 

— and  it  was  held  that  if  the  deceased  left  a 
widow  and  child,  the  right  of  action  would 
clearly  be  in  the  widow  and  in  her  alone. 

Another  case  based  upon  the  Pennsylvania 
statute  is  Di  Palo  v.  Laquin  Lumber  Co., 
(C.  C.)  178  Fed.  877.  The  court  there  said: 

"The  right  of  action  is  statutory  and  peculiar, 
and  the  statutes  by  which  it  is  given  must  be 
complied  with.  If  death  does  not  immediately 
ensue  and  action  is  brought  by  the  injured  par- 
ty in  his  lifetime,  it  must  be  continued  after  his 
death  by  bis  personal  representatives ;  no  new 
suit  being  admissible.  *  *  *  If  no  such  ac- 
tion, however,  is  brought,  the  right  to  sue  for 
the  death  is  vested  solely  in  the  widow,  if  any, 
or,  if  not,  in  the  others  named  in  the  order 
they  are  given.  •  •  *  And,  where  the  wid- 
ow is  disqualified,  there  is  apparently  no  pro- 
vision for  suit  being  prosecuted  by  others.  The 
right  of  action  also  is  single  and  indivisible ;  a 
recovery  being  had,  if  at  ail,  for  the  whole  dam- 
ages sustained,  whoever  may  be  ultimately  en- 
titled to  them.  *  *  And,  where  there  is 
a  husband  or  widow,  children  are  not  only  not 
necessary,  but  not  even  proper,  parties,  however 
it  may  be  necessary  to  name  them  in  the  dec- 
laration." 

An  analogous  case  is  Belding  v.  Black  Hills 
ft  Ft.  P.  R.  Co.,  3  S.  D.  36©,  68  N.  W.  750. 
The  statute  there  says: 

"If  the  life  of  any  person  *  *  *  is  lost 
or  destroyed,  *  •  *  then'  the  widow,  heirs, 
or  personal  representative  of  the  deceased  shall 
have  the.  right  to  sue." 

Mr.  Justice  Corson,  writing  for  the  court, 
uses  this  language: 

"The  section  seems  to  have  been  adopted  with 
another  object  in  view,  and  that  was  to  give  the 
widow,  having  in  the  death  of  a  husband  sus- 
tained the  greater  loss,  the  prior  right  to  insti- 
tute the  action  and  recover  the  damages  she  has 
sustained  by  reason  of  the  death  of  her  hus- 
band; and,  in  case  there  is  no  widow,  then  to 
give  the  heirs  the  right  to  sue  and  recover  the 
damages  resulting  to  them  from  the  loss  of  the 
life  of  the  deceased.  To  carry  into  effect  the 
evident  intention  of  the  Legislature,  the  widow 
should  have  the  prior  and  exclusive  right  to  in- 
stitute the  action  and  to  the  damages  for  the 
loss  of  the  life  of  the  husband.  When  there  is 
no  widow,  then  the  heirs  are  given  the  same 
prior  and  exclusive  right  to  sue  and  recover 
such  damages  as  they  have  sustained  by  the 
death  of  the  person.  It  cannot  be  presumed  the 
legislature  intended  that  the  right  to  bring  the 
action  should  be  determined  by  the  vigilance  or 
nonvigilanee  of  the  respective  parties.  *  *  * 
186  P.-2 


The  intention  that  the  damages  should  go  to 
the  widow,  and  in  case  there  was  no  widow  then 
to  the  heirs,  if  any,  is  so  manifest  that  to  hold 
otherwise  would  be  clearly  in  direct  opposition 
to  the  intention  of  the  lawmaking  power.  No 
apportionment  of  the  damages  recovered-  is  pro- 
vided for,  and  hence  the  conclusion  is  irresistible 
that  the  widow  has  the  prior  and  exclusive  right 
to  institute  the  action  and  to  the  damages." 

In  Pennsylvania  the  right  to  sue  is  vested 
in  the  "husband,  widow,  children  or  parents 
of  the  deceased."  It  was  held  In  Lewis  v. 
Hunlock's  Creek,  etc.,  Co.,  203  Pa.  511,  53 
Atl.  349,  93  Am.  St  Rep.  774,  that  "they  can- 
not all  claim  jointly,  but  each  class  in  its  own 
right  and  its  own  order."  Haughey  v.  Pitts- 
burg Ry.  Co.,  210  Pa.  367,  59  Atl.  1112,  de- 
clares that  the  widow  must  sue  alone  with- 
out joining  the  children.  Shambach  v.  Mid- 
dlecreek  Electric  Co.,  232  Pa.  641,  81  Atl. 
802,  holds  that  the  widow  is  the  party  ex- 
clusively entitled  to  sue,  and  may  compro- 
mise the  action  even  as  against  the  children, 
if  she  acts  In  good  faith  and  without  being 
overreached. 

Hart  v.  Penwell  Coal  Mining  Co.,  146  111. 
App.  155,  was  a  case  arising  under  a  statute 
saying,  "A  right  of  action  shall  accrue  to  the 
widow  of  the  person  so  killed,  his  lineal 
heirs,  or  adopted  children,"  or  to  certain 
dependents  named.  The  court  said: 

"The  statute  gives  the  right  of  action,  first,  to 
the  widow  if  she  survives ;  second,  to  the  lineal 
heirs  or  adopted  children  in  case  the  widow  does 
not  survive,"  etc. 

In  Beard  v.  Skeldon,  113  111.  584,  the  court, 
tinder  the  statute  noted  above,  announced 
the  doctrine  that — 

"The  right  of  action  is  conferred  in  the  al- 
ternative, and  when  one  party  entitled  to  sue 
brings  a  suit,  all  damages  which  may  be  re- 
covered on  account  of  the  death  must,  of  neces- 
sity, be  obtained  in  the  judgment  rendered  in 
the  suit." 

Flash  t.  La.,  eta,  Railroad  Co.,  137  La. 
352,  68  South.  636,  is  reported  also  In  L.  R. 
A.  1916B,  112,  where  the  subject  udder  con- 
sideration is  extensively  treated  in  the  note 
which  may  be  read  with  profit  in  this  connec- 
tion. 

In  Lawton  v.  Morgan,  Fliedner  &  Boyce, 
66  Or.  292,  131  Pac.  314,  this  court  had  un- 
der consideration  the  enumeration  of  per- 
sons liable  under  section  1  of  the  statute  in- 
cluded in  the  language,  "all  owners,  contrac- 
tors, subcontractors  or  corporations,  or  per- 
sons whatsoever."  Mr.  Justice  Moore  said: 

"The  use  of  the  word  'or,'  as  last  quoted, 
would  seem  to  indicate  that  for  the  recovery 
of  damages  sustained  by  a  personal  injury  a 
several  and  not  a  joint  liability  was  contem- 
plated. *  *  *  In  the  latter  part  of  the  sec- 
tion adverted  to  it  will  be  remembered  that  'all 
owners,  contractors  or  subcontractors  and  oth- 
er persons  having  charge  of,  or  responsible  for, 
any  work  involving  a  risk  or  danger  to  the  em- 
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ployes  or  the  public,  shall  use  ever;  device,  care 
and  precaution  which  it  is  practicable  to  use  for 
the  protection  and  safety  of  life  and  limb.'  It 
will  be  observed  that,  while  the  word  'or*  is  un- 
derstood to  be  used  and  employed  between  the 
phrase  and  words  'all  owners,  contractors  or 
subcontractors,'  the  word  'and'  immediately  fol- 
lows the  latter  word  preceding  the  phrase  'other 
persons.'  The  individuals  thus  referred  to  are 
the  persons  'having  charge  of,  or  responsible  for, 
any  work  involving  a  risk  or  danger  to  the  em- 
ployes or  the  public'  From  an  examination  of 
the  entire  act  it  is  believed  that  the  connective 
used  between  the  word  'subcontractors'  and  the 
phrase  'other  persons'  should  be  'or,'  thereby 
manifesting  a  legislative  purpose  to  create  a 
several  and  not  a  joint  liability  resulting  from 
an  injury  to  an  employs,  caused  by  the  negli- 
gence of  either  of  the  persons  designated,  when 
engaged  in  the  construction  of  any  building." 

This  deliverance  of  Mr.  Justice  Moore  was 
supported  by  an  opinion  written  by  Chief 
Justice  McBride,  who  dismissed  the  motion 
for  rehearing  with  the  comment  that  "we 
would  be  compelled  to  read  something  Into 
the  law,  that  Is  not  written  there,  to  hold 
them  liable."  In  Tamm  v.  Sauset,  67  Or.  292, 
135  Pac.  868,  lb  R.  A.  1917D,  988,  Mr.  Justice 
McNary  considered  the  enumeration  of  par- 
ties liable  under  section  3  of  the  act  In  ques- 
tion which  reads  thus: 

"It  shall  be  the  duty  of  owners,  contractors, 
subcontractors,  foremen,  architects  or  other  per- 
sons having  charge  of  the  particular  work,  to 
see  that  the  requirements  of  this  act  are  com- 
plied with,"  etc. 

He  there  treated  the  language  as  dis- 
junctive, saying  In  this  connection: 

"The  evident  intent  of  the  statute  was  to  hold 
responsible,  for  personal  injuries  to  an  employe, 
only  that  member  of  the  class  enumerated  who 
wag  engaged  in  the  undertaking  or  enterprise 
embraced  in  the  statute  whereby  the  injury  oc- 
curred. To  conceive  otherwise  would  be  going 
wide  of  the  rule  established  by  this  court  in  the 
case  of  Lawton  v.  Morgan  Fliedner  &  Boyce. 
*  *  *  The  initiative  act  does  fix  a  high  stand- 
ard of  care,  a  violation  of  which  is  negligence 
per  se,  but  lays  that  care  to  the  door  of  the 
person  having  the  work  in  charge,  and  in  conse- 
quence thereof  the  application  of  the  enactment 
must  be  circumscribed  to  that  particular  source 
from  .which  or  from  whom  authority  and  con- 
trol of  the  instrumentalities  and  individuals 
emanate." 

In  McDaniel  v.  Lebanon  Lumber  Co.,  71 
Or.  15,  140  Pac.  990,  Mr.  Justice  Moore  said: 

"The  cause  herein  is  prosecuted  by  the  widow 
of  the  person  killed,  who  alone  is  entitled  to  the 
recovery  which  is  unlimited  in  amount,  and  not 
restricted  by  the  damages  which  the  decedent's 
estate  may  have  sustained,  but  is  to  be  meas- 
ured by  the  pecuniary  loss  suffered  by  the  per- 
son entitled  thereto." 

In  Hawkins  v.  Anderson  &  Crowe,  84  Or. 
94, 164  Pac.  556,  Mr.  Justice  Bean,  treating  of 
this  very  section  4  under  consideration,  said: 


"A  judgment  under  the  enactment  of  1910 
in  favor  of  the  widow  of  the  person  killed  is 
a  bar  to  another  action  in  favor  of  the  other 
relatives  named,  and  a  recovery  by  either  of 
the  beneficiaries  named  therein  would  preclude 
a  recovery  under  section  380,  L.  O.  L." 

If  the  lineal  heirs  are  by  the  statute  made 
jointly  Interested  with  the  widow  in  suing 
for  damages,  it  is  inconceivable  how  they 
would  be  barred  by  a  judgment  in  favor  of 
her  alone  to  which  they  were  not  parties. 
The  deduction  is  plain  that  no  cause  of  ac- 
tion accrues  to  lineal  heirs  or  to  any  other 
relatives  mentioned  subsequently  in  the  list 
on  the  death  of  the  ancestor  if  his  widow 
survived  him. 

Evidently  the  author  of  this  opinion  had  in 
mind  the  rule  of  construction  which  he  de- 
clared In  McClaugherty  v.  Rogue  River  Elec- 
tric Co.,  73  Or.  185,  154,  140  Pac.  64,  71,  In 
this  language: 

"Such  statutes,  while  they  are  not  to  be  strict- 
ly construed,  are  not  to  be  extended  by  impli- 
cation, as  they  are  in  derogation  of  the  common 
law." 

The  principle  that  the  order  in  which  the 
prospective  plaintiffs  are  named  in  the  act 
controls  the  preference  Is  established  in  Mc- 
Farland  v.  Oregon  Elec.  Ry.  Co.,  70  Or.  27, 
40,  138  Pac.  458,  462  (Ann.  Cas.  1916B,  527), 
wherein,  speaking  of  section  4  of  the  Employ- 
ers' Liability  Act  under  which  this  action 
was  instituted,  Mr.  Justice  Moore  says: 

"It  is  believed  that,  when  these  sections  are 
construed  together,  the  damages  that  are  re- 
covered in  the  action  for  the  loss  of  life  of  a 
person  killed  by  the  act  or  omission  of  anether 
is  by  section  4  of  the  enactment  given  to  the 
person  or  persons  there  specified  in  the  order 
stated ;  that  such  beneficiaries  'as  the  case  may 
be'  are  the  only  persons  who  can  maintain  an 
action  for  the  injury  sustained." 

What  may  he  termed  a  legislative  construc- 
tion of  this  statute  is  found  in  the  amend- 
ment of  section  4,  embodied  in  the  act  of 
March  3, 1919,  Laws  1919,  c.  270,  which  adds 
to  the  original  section  a  provision  that: 

"If  none  of  the  persons  entitled  to  maintain 
such  action  reside  within  the  state  of  Oregon, 
then  the  executor  or  administrator  of  such  de- 
ceased person  shall  have  a  right  to  maintain 
such  action  for  their  respective  benefit  in  the 
order  above  named." 

[3]  It  is  common  learning  as  a  matter  of 
grammar  that  when  in  an  enumeration  of 
persons  or  things  the  conjunction  is  placed 
Immediately  before  the  last  of  the  series  the 
same  connective  is  understood  between  the 
previous  members.  If  the  disjunctive  con- 
Junction  "or"  is  used,  the  various  members 
of  the  sentence  are  taken  separately,  while 
if  "and"  is  used  they  are  to  be  considered 
jointly.  For  instance,  deeds  are  to  be  ac- 
knowledged "before  any  judge  of  the  Su- 
preme Court,  county  Judge,  justice  of  the 
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peace,  or  notary  public."  L.  O.  L.  J  7109.  It 
Is  manifest  that  the  officers  named  are  to  be 
taken  separately,  and  that  the  acknowledg- 
ment la  not  to  be  taken  before  all  of  them. 
The  service  of  one  is  sufficient.  Other  illus- 
trations will  readily  occur  to  the  mind. 

"Or"  is  .defined  as  a  "disjunctive  often  with 
either  or  whether  as  a  correlative,  used  to  in- 
troduce a  word  or  phrase  expressing  an  object 
or  action,  the  acceptance  of  which  excludes  all 
the  other  objects  or  actions  mentioned." 
Standard  Dictionary,  1733. 

If  the  enumeration  of  persons  liable,  cou- 
pled with  the  disjunctive  "or,"  defines  a  sev- 
eral and  not  a  joint  liability,  equivalent  lan- 
guage In  enumerating  persons  entitled  to  re- 
covery assuredly  creates,  not  a  joint  cause 
of  action,  but  a  several  one.  It  will  be  noted 
that  the  word  "and"  does  not  occur  at  all  In 
section  4.  It  would  be  a  strained  construc- 
tion bordering  on  opportunism  to  hold  that 
the  phrase  "any  owner,  contractor  or  subcon- 
tractor, or  any  person  liable  under  the  provi- 
sions of  this  act,"  sanctions  only  a  several 
liability,  while  the  later  clause  in  the  same 
section,  "the  widow  of  the  person  so  killed, 
his  lineal  heirs  or  adopted  children  or  the 
husband,  mother  or  father  as  the  case  may 
be,"  shall  be  the  foundation  of  a  joint  action 
in  favor  of  the  widow  and  lineal  heirs,  or  any 
other  combination  of  the  relatives  named.  It 
is  a  construction  inspired,  no  doubt,  by  the 
benevolent  desire  to  malce  provisions  for  mi- 
nor children,  but  It  Is  not  thus  written  in  the 
law. 

In  the  language  of  the  court  In  Huberwald 
v.  Railroad  Co.,  50  La.  Ann.  477,  23  South. 
474: 

"We  feel  for  those  who  are  left  without  a 
supporter  and  advisor  owing  to  accident,  and 
are  not  inclined  to  a  conclusion  debarring  them 
from  the  right  of  ascertaining  whether  there 
was  actionable  negligence.  But  we  must  inter- 
pret the  law  as  it  is  written  'jus  discere  et  non 
jus  dare  is  the  part  of  the  court' " 

Wherever  this  court  has  spoken  of  the 
enumerations  of  parties  in  the  Employers' 
Liability  Law,  employing  the  disjunctive 
"or,"  It  has  treated  the  persons  included  In 
the  category  separately  and  not  jointly,  and 
the  great  weight  of  authority  is  in  favor  of 
such  construction.  Since  the  rulings  of  this 
court  on  this  subject,  the  Legislative  As- 
sembly has  reiterated  the  doctrine  that  the 
recovery  is  to  be  had  in  the  order  named.  If 
we  are  to  construe  "and"  into  the  section 
of  the  statute  to  which  It  Is  a  stranger,  there 
would  be  no  logical  reason  for  not  reading 
It  In  before  each  item  in  the  list  of  relatives, 
with  the  result  that  we  will  be  driven  to  the 
conclusion  that  In  all  cases  ,the  widow  and 
lineal  heirs  and  adopted  children  and  the 
husband  and  the  mother  and  the  father  or 
such  of  them  as  may  survive  the  decedent, 
may  join  In  an  action  to  recover  for  the 
death.  If  "and"  is  to  be  Inserted  in  one  place 


or  If  it  is  to  supplant  "or"  in  any  place,  it 
must  do  likewise  In  all.  The  result  would 
be  absurd  and  contrary  to  the  almost  uni- 
versal course  of  authority. 

[*]  The  statute  is  a  drastic  enactment,  sub- 
stantially making  the  employer  an  insurer 
against  al*  manner  of  casualty  which  may 
happen  to  an  employe;  for  the  persons 
named  In  the  statute  are  required  to  use  ev- 
ery practicable  device,  care,  and  precaution 
for  the  safety  of  those  employed,  without  re- 
gard to  expense,  and  limited  only  by  the  effi- 
ciency of  the  plant  Being  in  derogation  of 
the  common  law,  its  terms  are  not  to  be  ex- 
panded by  implication,  as  we  held  in  the  Mc- 
Claugherty  Case;  and  the  judiciary  cannot 
go  beyond  its  boundaries.  That  is  the  pre- 
rogative of  the  legislative  branch  of  the  gov- 
ernment, which  the  courts  cannot  assume 
even  to  relieve  a  present  hardship.  The  wid- 
ow, having  been  Invested  with  a  cause  of  ac- 
tion by  the  death  of  her  husband,  was  at  lib- 
erty to  prosecute  it  or  not  If  she  did,  she 
was  under  no  obligation  to  divide  the  pro- 
ceeds with  any  of  the  decedent's  other  rela- 
tives. If  she  did  not  prosecute,  either  In  her 
own  proper  person  or  by  guardian,  her  cause 
of  action  died  with  her,  and  did  not  pass  to 
another,  being  personal  to  herself.  The  de- 
murrer was  properly  sustained  as  a  matter 
of  law,  and  the  judgment  should  be  affirmed. 

BENNETT,  J.,  (dissenting).  Henry  Wil- 
cox, the  father  of  the  plaintiffs,  was  killed  In 
an  accident  while  in  the  employ  of  the  de- 
fendant company.  He  left  a  widow  by  a  sec- 
ond marriage,  who  was  then  insane,  and  who 
died  in  the  state  hospital  for  the  insane 
about  three  months  after  his  death.  The  de- 
ceased also  left  two  orphan  children  by  a 
previous  marriage,  who  were  minors  at  the 
time  of  his  death,  and  who  are  the  plaintiffs 
herein.  A  demurrer  to  the  complaint  was 
sustained  in  the  court  below,  and  the  ques- 
tion here  is  whether  or  not  the  plaintiffs — 
minor  children  of  the  deceased — have  a  right 
to  recover  for  their  father's  death  under  the 
Employer's  Liability  Act  of  1911 ;  or  wheth- 
er the  sole  right  to  sue  for  his  death  was 
vested  in  the  widow,  and  entirely  extinguish- 
ed by  her  death. 

That  part  of  the  provision  of  the  act  of 
1911  which  is  important  here,  is  as  follows: 

"The  widow  of  the  person  so  killed,  his  lineal 
heirs  or  adopted  children,  or  the  husband,  moth- 
er, or  father,  as  the  case  may  be,  shall  have  a 
right  of  action,"  etc 

It  is  urged  on  behalf  of  respondent  that 
under  the  provisions  of  this  act  the  widow  of 
Wilcox  was,  at  the  time  of  his  death,  the  sole 
beneficiary,  and  that  when  she  died  the  ac- 
tion was  either  extinguished,  or  the  right 
passed  to  her  legal  heirs,  in  preference  to  the 
children  of  the  deceased. 

Tills  act  does  not  seem  to  have  ever  been 
construed  by  the  courts  of  this  state,  as  be- 
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tween  the  widow  and  the  children  of  the  de- 
ceased. 

In  McFarland  t.  O.  B.  Ey.  Co.,  70  Or.  27, 
138  Pac.  458,  Ann.  Gas.  1916B,  527,  the  court 
construed  the  latter  clause  of  the  act  as  to 
who  was  the  beneficiary  between  the  mother 
and  father,  and  It  is  claimed  by  tbe  respond- 
ent that  the  general  language  of  the  opinion 
covered  the  case  of  a  widow  and  child,  as 
well  as  the  question  which  was  then  before 
the  court. 

In  that  case  the  court  held  that  the  mother 
was  the  sole  beneficiary  to  the  exclusion  of 
the  father,  saying: 

"It  is  believed  that,  when  these  sections  are 
construed  together,  the  damages  that  are  recov- 
ered in  the  action  for  the  loss  of  life  *  •  * 
are  •  •  *  given  to  tbe  person  or  persons 
there  specified  in  the  order  stated." 

However,  as  the  question  of  preference  be- 
tween the  widow  and  the  orphan  children 
was  not  before  the  court  in  that  case,  and  as 
there  is  much  ground  for  distinction  between 
the  priority  of  the  mother  and  father  on  the 
one  hand  and  those  of  the  widow  and  chil- 
dren upon  the  other,  we  must,  according  to 
recognized  principles,  assume  that  the  court 
only  intended  to  pass  upon  the  question  that 
was  really  presented  in-  the  case  for  decision, 
and  that  its  language  is  limited  to  that  ques- 
tion. 

In  Wells  on  Res  Adjudicata  and  Stare 
Decisis,  §  583,  it  is  said: 

"The  reasoning,  illustrations  and  references 
contained  in  the  opinion  of  a  court,  are  not  au- 
thority or  precedent;  but  only  the  points  aris- 
ing in  the  particular  case,  and  which  are  de- 
cided by  the  court." 

And  again  in  section  584: 

"Language  used  in  an  opinion,  whether  in  the 
reasoning  or  the  conclusion  established  thereby, 
is  always  to  be  explained  and  restricted  by  the 
case  under  consideration,  and  to  that  extent  only 
is  a  decision  fitted  to  serve  as  a  precedent." 

In  Black's  Law  of  Judicial  Precedents,  p. 
38,  it  is  said: 

"But  the  opinion  may  far  outrun  the  decision, 
not  only  in  the  way  of  including  inferences  and 
illustrations,  but  also  in  the  way  of  noticing 
points  not  essential  to  the  final  conclusion  or 
laying  down  principles  of  law  far  broader  than 
is  necessary  for  the  particular  case  in  judgment. 
In  that  case,  it  has  no  authority  as  a  precedent 
beyond  the  point  or  points  actually  and-  neces- 
sarily decided." 

There  is  so  much  difference,  in  the  rela- 
tion and  dependency  of  the  mother  and  fa- 
ther upon  a  son,  on  the  one  hand,  and  of  a 
widow  and  children,  with  reference  to  the 
husband  and  father,  upon  tbe  other,  that  the 
order  of  priority  as  between  the  mother  and 
father  ought  hardly  to  be  conclusive  as  be- 
tween the  widow  and  children.  And  this  is 
especially  true  where  the  language  defining 
their  relative  rights  is  different.  Ordinarily 


the  mother  is  less  able  to  take  care  of  herself 
— less  Independent  and  more  likely  to  be  de- 
pendent upon  her  son  for  support— than  the 
father,  and  there  might  be  some  reason  for 
giving  her  a  preferred  right  But  this  could 
hardly  be  said  as  to  the  widow  and  children, 
both  of  whom  may  be  assumed  to  be  wholly 
dependent  upon  the  husband  and  father  for 
their  support  Again,  the  disjunctive  "or" 
is  used  between  "mother"  and  "father," 
which  may  have  some  significance  as  tending 
to  show  that  it  was  intended  that  they 
should  take  alternatively,  while  the  conjunc- 
tion between  "widow"  and  "lineal  heirs"  is 
entirely  omitted  and  left  to  be  supplied  or  In- 
ferred from  the  context  and  general  nature 
of  the  law. 

Where  there  is  so  much  to  distinguish,  I 
assume  that  the  court  in  the  McFarland  Case 
only  intended  to  pass  upon  the  question 
which  was  before  it  and  leave  the  different 
question  as  between  the  widow  and  children 
to  be  decided  at  such  time  as  It  might  actu- 
ally arise. 

The  construction  of  the  section  of  the  Laws 
of  1011,  already  quoted,  seems  to  depend  up- 
on what  conjunction  is  understood  and  inter- 
polated after  the  word  "killed"  and  before 
the  word  "his."  If  the  word  "and"  is  inter- 
polated It  would  read  thus: 

"If  there  shall  be  any  loss  of  life  the  widow 
of  the  person  so  killed  and  his  lineal  heirs  or 
adopted  children,"  etc' 

Read  thus,  it  would  clearly  Indicate  that 
the  widow  and  children  were  to  take  together 
and  not  by  preference,  and  that  each  should 
recover  for  his  own  individual  injury.  On 
the  other  hand,  if  the  word  "or"  is  interpolat- 
ed, it  would  read  thus: 

"If  there  shall  be  any  loss  of  life  the  widow 
of  the  person  so  killed  or  his  lineal  heirs  or 
adopted  children,"  etc. 

— and  would  have  some  tendency  to  indicate 
the  intention  to  give  a  preference  on  behalf 
of  the  widow,  although  It  would  not  be  con- 
clusive because  the  word  "or"  in  such  stat- 
utes is  sometimes  construed  as  "and"  in  spite 
of  the  direct  use  of  the  disjunctive.  Suther- 
land on  Statutory  Construction  (2d  Ed.)  vol. 
2,  |  397. 

It  seems  to  be  well  settled  under  the  au- 
thorities that  where  the  beneficiaries  are 
grouped  In  different  groups,  and  one  group  is 
given  preference  over  another  group,  that  the 
first  group  takes,  to  the  exclusion  of  the  lat- 
ter one,  and  that  upon  the  death  of  all  of  the 
former  group  the  liability  is  extinguished. 
Woodward  v.  Railway  Co.,  23  Wis.  400;  Fra- 
zier  v.  Railroad  Co.,  OS  Ga.  785,  22  S.  E.  936: 
Railroad  Co.  v.  .Bean,  94  Tenn.  388,  29  S.  W. 
370 ;  Webb,  Admr,  v.  Railroad  Co.,  88  Tenn. 
119,  12  S.  W.  428 ;  Duval  v.  Hunt  et  al.,  34 
Fla.  85,  15  South.  876. 

The  serious  question  in  this  case,  however, 
Is  as  to  whether  the  law  really  intended  to 
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make  a  separate  grouping,  as  between  the 
widow  and  the  children,  or  whether  they 
were  all  intended  to  be  included  in  one 
group.  There  seems  to  be  only  four  states  in 
which  the  question  has  been  passed  upon  as 
between  the  widow  and  children,  under  stat- 
utes similar  to  our  own.  These  states  are 
Missouri,  South  Dakota,  Kentucky,  and  Ten- 
nessee. In  Missouri  the  statute  is  almost  ex- 
actly like  our  own,  and  It  has  been  construed 
as  giving  the  widow  the  preference  right  to 
the  exclusion  of  the  children.  Hamman  v. 
Central  Coal  Co.,  156  Mo.  232,  66  S.  W.  1091. 

The  same  construction  was  given  by  the 
Supreme  Court  of  South  Dakota  to  a  statute 
In  that  state,  which,  while  not  by  any  means 
Identical  with  our  own,  is  very  similar  In  its 
wording.  Beldlng  v.  Black  Hills  Co.,  3  S.  D. 
369,  53  N.  W.  750. 

On  the  other  hand,  in  Kentucky  and  Ten- 
nessee, under  statutes  worded  almost  exactly 
like  our  own  as  to  the  order  of  the  beneficia- 
ries, the  courts  have  given  them  a  construc- 
tion giving  the  widow  and  children  equal 
preference  rights,  and  permitting  each  to  re- 
.cover  compensation  for  his  own  injury,  in  one 
action  to  be  brought  by  or  for  the  benefit  of 
all. 

In  Kentucky  the  provision  Is  that  "the 
widow,  heir,  or  personal  representative  of  the 
deceased  shall  have  the  right  to  sue."  Gen. 
St.  c  57,  |  3.  Under  this  statute  it  was  held 
that  there  was  no  preference  as  between  the 
widow  and  children,  but  that  both  of  them 
took  in  preference  to  the  personal  representa- 
tive. Henderson  v.  Railway  Co.,  86  Ky.  389, 
6  S.  W.  875. 

In  Tennessee  an  amendment  to  the  Code  of 
that  state  provided  that,  while  the  action 
could  be  brought  only  by  the  widow,  it 
should  be  brought  "for  the  benefit  of  his  wid- 
ow or  next  of  kin." 

It  was  held  by  the  Circuit  Court  of  Appeals 
for  the  Sixth  District,  In  an  opinion  rendered 
by  Judge  Taft  in  Felton  v.  Splro,  78  Fed.  576, 
578,  24  C.  C.  A.  321,  324,  that  the  word  "or" 
in  this  clause  should  be  construed  and  read 
as  "and,"  the  court  saying: 

"It  is  not  uncommon,  in  order  to  carry  out 
the  obvious  intent  of  the  Legislature,  for  courts 
to  construe  'or*  as  meaning  'and.* " 

The  same  construction  of  the  same  statute 
was  made  by  the  Supreme  Court  of  Tennes- 
see in  Webb,  Adm'r,  v.  Railroad  Co.,  supra. 

The  federal  Employers'  Liability  Act  pro- 
vides that  the  action  shall  be  brought  by  the 
personal  representative  "for  the  benefit  of 
the  surviving  widow  or  husband  and  children 
of  such  employe."    (TJ.  S.  Comp.  St  8  8657). 

Under  this  act  It  has  been  held  that  while 
the  widow  and  children  take  by  preference 
over  remoter  heirs,  yet  as  between  themselves 
they  take  together  and  not  by  group,  and  that 
each  could  recover  for  his  or  her  own  respec- 
tive Injury — all  to  be  Included  in  one  action 


to  be  brought  for  the  benefit  of  all  the  bene- 
ficiaries. 

It  is  urged  on  behalf  of  the  respondent  that 
the  federal  statute  Is  conjunctive  in  its 
terms,  while  ours  is  disjunctive;  but  it  will 
be  noticed  that  there  is  Just  as  much  reason 
to  construe  that  statute  as  disjunctive,  as  be- 
tween the  widow  and  children,  as  there  is  to 
give  our  statute  such  construction. 

When  we  view  this  law  as  a  matter  of  first 
Impression,  It  seems  difficult  to  resist  the 
conclusion  from  the  whole  body  of  the  act 
that  the  legislative  intent  was  to  give  com- 
pensation both  to  the  widow  and  children  for 
the  loss  which  they  suffer  by  reason  of  the 
negligence  or  wrongful  act  of  another,  caus- 
ing the  death  of  the  husband  and  father. 
That  this  law  was  Intended  to  be  compensa- 
tory in  its  character  is  now  well  settled.  Mc- 
Farland  v.  O.  E.  By.  Co.,  supra;  Fisher  v. 
P.  Ry.  L.  &  P.  Co.,  74  Or.  229,  137  Pac.  763, 
143  Pac  992, 145  Pac.  277. 

Under  such  a  statute  the  widow  cannot,  of 
course,  in  any  event,  recover  anything  for  the 
loss  which  the  children  may  have  suffered  by 
reason  of  the  death  of  the  parent.  She  can 
only  recover  for  her  own  loss.  If  the  chil- 
dren are  shut  out  by  her,  then  they  will  re- 
ceive no  compensation  whatever,  nor  will  any 
one  receive  any  compensation  on  their  behalf. 
They  were  Just  as  dependent  upon  the  de- 
ceased for  their  support — Indeed,  more  de- 
pendent—than the  widow.  In  many  cases 
the  widow  Is  only  a  stepmother  to  the  chil- 
dren, and  under  no  obligation  whatever  for 
their  support  after  the  death  of  the  father. 
In  many  other  cases,  as  in  this  case,  she  may 
die  before  a  recovery.  It  seems  to  me  un- 
questionable that  one,  and  indeed  the  princi- 
pal, intent  of  the  legislative  mind  in  adopt- 
ing this  law  was  to  provide  a  means  of  sup- 
port for  the  widow  and  children  whose  natu- 
ral support  is  taken  away.  To  adopt  the  con- 
struction urged  by  respondent  would  deprive 
the  children  of  any  support  whatever,  and 
leave  them  in  many  cases  to  become  a  bur- 
den upon  society,  while  the  defendant,  whose 
negligence  caused  the  death  of  the  father, 
would  be  relieved  of  all  liability. 

To  suppose  that  the  people,  In  enacting 
this  law,  intended  to  recompense  the  widow 
for  her  injury,  but  to  leave  the  helpless  chil- 
dren without  any  recompense  or  support 
whatever,  Is  to  suppose  that  they  have  made 
a  distinction  without  any  reason  whatever, 
and  that  the  law,  Instead  of  being  a  consist- 
ent and  co-ordinate  thing,  with  a  reasonable 
and  harmonious  purpose,  was  the  mere  ex- 
pression of  an  Inconsistent  whim,  giving  to 
one  and  taking  away  from  another,  utterly 
without  any  reason  or  distinction. 

In  Sutherland  on  Stat  Const  (2d  Ed,)  vol. 
2,  §  490,  it  is  said: 

"Statutes  will  be  construed  in  the  most  bene- 
ficial way  which  their  language  will  permit  to 
prevent  absurdity,  hardships  or  injustice;  in 
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construing  an  act  of  the  General  Assembly, 

such  a  construction  will  be  placed  upon  it  as 
will  tend  to  advance  the  beneficial  purposes 
manifestly  within  the  contemplation  of  the  Gen- 
eral Assembly  at  the  time  of  its  passage;  and 
courts  will  hesitate  to  place  such  a  construction 
upon  its  terms  as  will  lead  to  manifestly  absurd 
consequences." 

In  Quenn  v.  Clarence,  L.  R.  22  Q.  B.  23-65, 
It  1b  said  by  Lord  Chief  Justice  Coleridge: 

"In  such  a  matter  as  the  construction  of  a 
statute,  if  the  apparent  logical  construction  of 
its  language  leads  to  results  which  it  is  im- 
possible to  believe  that  those  who  framed  or 
those  who  passed  the  statute  contemplated,  and 
from  which  one's  own  judgment  recoils,  there  is, 
in  my  opinion,  good  reason  for  believing  that 
the  construction  which  leads  to  such  results 
cannot  be  the  true  construction  of  the  statute." 

The  majority  of  this  court  are  interpolat- 
ing the  word  "or"  between  "widow"  and 
"lineal  heirs,"  and  then  giving  the  clause  an 
alternative  construction  which  shuts  the  chil- 
dren out  entirely,  if  there  happens  to  be  a 
widow  at  the  time  of  the  father's  death. 

The  trouble  with  this  construction  of  the 
law,  as  it  seems  to  me,  Is  that  It  entirely 
overlooks  every  cardinal  principle  of  statuto- 
ry construction,  except  the  one  uncertain,  In- 
constant, and  obscure  grammatical  rule  that, 
when  the  conjunction  "or"  is  used  between 
the  two  last  of  a  series  of  terms,  it  shall  be 
read  In  between  each  of  the  other  terms,  and 
as  so  Interpolated  shall  have  an  invariable 
alternative  construction.  As  we  have  already 
seen,  this  rule  is  almost  as  often  broken  as 
it  Is  observed.  It  is  a  small  nicety  of  the 
English  language,  which  has  never  been 
closely  followed,  either  by  those  who  use  the 
language  or  by  those  who  construe  It  It  is 
of  little  more  importance  than  the  correct 
use  of  punctuation  marks,  which  all  courts 
disregard  where  they  conflict  with  the  gener- 
al purpose  of  a  law. 

In  29  Cyc.  1505,  It  is  said: 

"The  word  'or'  is  often  used  and  has  been 
often  construed  as  if  it  were  'and'  in  statutes." 

And  to  support  the  text  the  work  cites  the 
decisions  of  the  courts  of  California,  Georgia, 
Illinois,  Indiana,  Iowa,  Kansas,  Louisiana, 
Minnesota,  Missouri,  New  Jersey,  New  York, 
North  Carolina,  Pennsylvania,  West  Virgin- 
ia, and  Wisconsin. 

And  yet  we  are  asked  to  follow  this  small 
grammatical  rule  to  the  length  of  disregard- 
ing the  evident  intent  of  the  law,  the  gener- 
al purpose  for  which  It  was  enacted,  the  "evil 
to  be  remedied,"  and  to  give  it  the  unreason- 
able Interpretation  which  would  shut  out  an 
adopted  child  because  there  happened  to  be  a 
natural  one,  shut  out  a  crippled  and  depend- 
ent husband  because  there  happened  to  be  a 
grown  son  not  at  all  dependent,  and  shut  out 
even  the  natural  children,  however  poor  and 
dependent  they  may  be,  because,  as  in  this 


case,  they  happen  to  have  a  stepuiotber  who 
la  alive  at  the  time  of  the  father's  decease. 

Under  the  law  as  It  stood  before  the  enact- 
ment of  the  liability  Law,  the  administrator 
could  bring  an  action  for  the  death  of  the 
husband  and  father  and  recover  $7,500.  Or- 
dinarily where  the  estate  is  solvent  the  chil- 
dren would  receive  one  half  of  this  recovery 
and  the  widow  the  other  halt  The  employ- 
er's liability  statute,  as  construed  by  this 
court,  takes  away  this  right  of  recovery,  as 
long  as  there  is  any  beneficiary  under  the 
latter  act  (Niemi  v.  Stanley  Smith  Lbr.  Co., 
77  Or.  221,  227,  147  Pac.  532,  149  Pac.  1033), 
and  therefore  destroys  any  hope  of  relief  and 
support  or  recompense  for  their  loss,  which 
the  children  had  under  the  old  law. 

If  we  construe  this  law  as  giving  the  chil- 
dren nothing  where  there  is  a  widow,  it  ceas- 
es to  have  the  benign  and  beneficial  effect, 
enlarging  the  rights  of  those  who  are  injured 
by  the  negligent  killing  of  the  father  and 
husband,  which  was  clearly  intended  by  its 
makers,  and  becomes  instead,  a  monstrous 
thing,  which  not  only  fails  to  provide  them 
any  further  recompense  for  their  loss,  but  ac- 
tually takes  away  the  small  compensation 
which  they  would  ordinarily  have  enjoyed 
under  the  old  law. 

I  do  not  think  this  law  should  be  consider- 
ed a  drastic  one  in  any  harsh  or  unreasona- 
ble sense.  On  the  contrary,  I  think  Its  every 
principle  Is  in  accordance  with  justice  and 
humanity. 

At  any  rate,  Its  provisions  are  no  more 
drastic  when  applied  in  favor  of  the  helpless' 
children  of  the  deceased  than  when  enforced 
for  the  benefit  of  a  widow. 

It  seems  now  well  settled  that  such  acts 
are  to  be  liberally  construed  in  favor  of  the 
beneficiaries.  McFarland  v.  O.  E.  Ry.  Co.,  70 
Or.  27,  138  Pac.  458,  Ann.  Oas.  1916B,  627: 
McClaugherty  v.  Rogue  River  Electric  Co., 
73  Or.  135,  155,  140  Pac.  64,  144  Pac  569. 

It  seems  to  me  that  when  the  provisions  of 
the  law  are  read  altogether,  its  plain  purpose 
Is  to  provide  a  recompense  for  both  widow 
and,  children,  and  that  this  plain  purpose 
ought  to  prevail  over  any  narrow  grammati- 
cal construction  as  to  the  use  of  "or"  and 
"and." 

I  think,  In  construing  this  clause  of  the 
law,  the  word  ''and"  should  be  understood 
rather  than  the  word  "or,"  and  that  it 
should  be  construed  as  giving  to  the  widow 
and  children  each  a  compensation  for  his 
or  her  individual  injury,  to  be  taken  equally 
and  not  by  preference,  and  all  to  be  recover- 
ed In  one  action,  in  which  it  seems  all  of 
those  who  are  living  should  join. 

This  construction  also  seems  to  me:  (1) 
More  in  harmony  with  our  general  inherit- 
ance statutes,  which  provide  that  upon  the 
death  of  the  husband  or  father  the  widow 
and  children  shall  each  Inherit  some  portion 
of  his  estate ;  (2)  that  it  Is  a  more  reasona- 
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ble  conclusion  as  to  the  real  intent  of  the 
legislative  mind ;  and  (3)  that  it  is  the  more 
humane  and  Just  construction  of  a  doubtful 
and  ambiguous  provision,  since  it  provides 
just  compensation  for  the  helpless  children 
as  well  as  the  widow. 

I  think  the  Judgment  of  the  court  below 
should  be  reversed,  and  the  case  remanded 
for  trial. 

BEAN,  J.,  concurs. 


J.  L.  PRICE  BROKERAGE  CO.  r.  BAKER 
GROCERY  CO. 

(Supreme  Court  of  Oregon.   Dec.  30,  1919.) 

1.  Sales  <S=>415— Bubden  or  proof  on  txtb- 

OHASEB  IN  ACTION  FOB  BREACH  OF  CONTRACT. 

In  an  action  by  a  purchaser  for  breach 
of  a  contract  to  deliver  potatoes,  the  burden 
wag  on  him  to  show,  not  only  that  he  had 
complied  with  the  conditions  of  the  contract  on 
his  part,  or  that  he  was  ready  to  comply  at  the 
time  and  place  fixed  by  the  contract,  but  also 
that  defendant  failed  to  deliver  or  have  the 
potatoes  ready  for  delivery  on  payment  by 
plaintiff. 

2.  Sales  «j=»174— Purchaser's  duty  to  ac- 
cept DELIVERY  AND  MAKE  PAYMENT. 

Where  potatoes  have  been  sold  to  be  de- 
livered at  a  designated  point,  the  purchaser 
must  be  on  hand,  either  in  person  or  by  some 
authorized  representative,  to  accept  the  pota- 
toes and  pay  the  price,  and  he  cannot  insist 
that  the  potatoes  be  billed  or  shipped  to  him 
from  such  point  until  payment  is  made;  the 
seller  having  stipulated  for  payment  through  a 
bank  at  that  point. 

In  Banc. 

Appeal  from  Circuit  Court,  Baser  County ; 
Gustav  Anderson,  Judge. 

Action  by  the  J.  I>.  Price  Brokerage  Com- 
pany against  the  Baker  Grocery  Company. 
Judgment  of  nonsuit,  and  plaintiff  appeals. 
Affirmed. 

This  is  an  action  brought  by  the  plaintiff, 
a  Missouri  corporation,  against  the  defend- 
ant, a  corporation  doing  business  at  Baker, 
Or.,  to  recover  damages  for  an  alleged  breach 
of  contract  to  deliver  three  carloads  of  pota- 
toes. It  Is  alleged  that  the  defendant  agreed 
with  the  plaintiff  to  deliver  to  it  three  car- 
loads of  potatoes  f.  o.  b.  Baker,  Or.,  at  the 
price  of  $1.25  per  hundredweight,  In  the  fall 
of  the  year  1916,  and  that  defendant  refused 
to  deliver  the  same.  Plaintiff  also  alleges 
that  the  price  of  potatoes,  at  the  time  when 
the  same  should  have  been  delivered,  was 
$2.25  per  hundredweight,  and  that  it  lost 
,  the  difference  between  the  contract  price 
and  the  actual  market  value,  or  $1  per  hun- 


dredweight, and  was  thereby  damaged  in  the 
sum  of  $900. 

The  negotiations  between  the  plaintiff 
and  defendant  were  entirely  by  telegram 
and  letter,  and  were  as  follows: 

Telegram  from  plaintiff  to  defendant: 

"St  Joseph,  Mo.,  Oct.  9th,  1916. 
"Baker  Grocery  Co.,  Baker,  Oregon: 

"Wire  best  price  few  cars  good  sacked  or 
bulk  potatoes  shipment  any  time  this  month. 

"J.  L.  Price  Brok.  Co." 

Telegram  from  defendant  to  plaintiff: 

"Baker,  Oregon,  11:20  a.     Oct.  11—16. 
"J.  L.  Price  Brok.  Co.,  St  Joseph,  Mo.: 

"Wire  reed,  can  furnish  car  one  dollar  f.o.b. ' 
Baker.  Baker  Gro.  Co." 

Telegram  from  plaintiff  to  defendant: 

"10—11—1916. 
"Baker  Grocery  Co.,  Baker,  Oregon: 

"Ship  us  one  car  draft  bill  of  lading  to  Bank 
of  Buchanan  County  here.  Can  you  refer  us  to 
some  good  active  honest  man  there  that  we 
could  get  to  buy  us  few  cars  of  potatoes  on 
commission.  Wire  our  expense.  Can  use  sev- 
eral cars." 

Telegram: 

"Baker,  Oregon,  Oct  11,  1916. 
"J.  L.  Price  Brok.  Co.,  St.  Joseph,  Mo.: 

"Wire  received.  We  buy  more  potatoes  than 
any  one  else.  If  your  price  is  right  will  be 
glad  to  ship  you  what  we  can.  Writing  yon. 

"Baker  Groc.  Co." 

Letter  from  defendant  to  plaintiff,  vis.: 

"Baker,  Oregon,  Oct  11, 1916. 

"J.  L.  Price  Brokerage  Co.,  St.  Joseph,  Mo. — 
Gentlemen:  We  have  your  wire  of  the  11th, 
and  wired  you  as  follows:  'Wire  received.  We 
buy  more  potatoes  than  any  one  here.  If 
your  price  is  right,  we  shall  be  glad  to  ship 
what  we  can.  Writing  you.' 

"We  are  in  position  to  get  you  quite  a  few 
cars  of  potatoes,  if  some  one  does  not  come 
in  from  the  outside  and  boost  the  price  out 
of  reason.  I  beard  to-day  that  they  were 
buying  in  La  Grande  and  paying  from  $1  to 
$1.10  per  hundred.  We  will  try  and  get  hold 
of  a  few  cars  for  you  but  in  case  the  price  is 
advanced  here  we  will  wire  you.  The  crop 
seems  to  be  short  in  certain  territories,  and 
they  are  very  anxious  for  potatoes  which  has 
caused  some  of  the  larger  nouses  to  send  men 
into  this  territory  to  take  care  of  their  wants. 

"We  wish  to  confirm  the  order  for  one  car 
to  be  shipped  at  $1  per  hundred.  This  car 
we  expect  to  load  out  in  about  a  week  as  they 
are  now  digging  here  and  we  have  bought  some 
very  nice  potatoes. 

•  "I  notice  that  you  request  that  we  make  draft 
through  the  Bank  of  Buchanan  County.  We 
would  much  prefer  that  you  would  have  your 
bank  wire  the  First  National  Bank  of  Baker, 
Oregon,  to  pay  draft  when  presented.  We  will 
be  very  glad  indeed  to  have  you  look  us  up 
through  any  agency  or  write  any  of  the  banks 
of  Baker  or  the  Lumberman's  Bank  of  Port- 
land. Will  state  that  we  are  a  branch  house  of 
Lang  &  Company  of  Portland,  Oregon,  whole- 
salers who  have  a  number  of  branches  over 
Oregon,  Washington,  and  Idaho.  I  had  a  little 


tf£=»For  other  cases  see  same  topic  and  KEY-NUJUIER  In  all  Key-Numbered  Digests  and  Indexes 


Digiti; 


ioogle 


24 


186  PACIFIC 


REPORTER 


(Or. 


experience  abdnt  ten  years  ago  in  shipping 
potatoes  East.  While  these  were  shipped  bill 
of  lading  attached,  we  never  received  a  cent 
on  them,  which  makes  us  rather  uneasy  in  re- 
gard to  shipping  to  a  firm  that  we  never  heard 
of  before  this  time. 

"We  hope  this  will  be  satisfactory  to  you 
and  thanking  you  for  the  order  we  are, 

"Yours  truly,  Baker  Grocery  Co. 
"JWS/RCL  S" 

Telegram  10—12—16  (from  plaintiff  to  de- 
fendant): 

"Baker  Grocer  Co.,  Baker,  Oregon: 

"Can  use  few  more  cars  whenever  you  can 
ship.  J.  I<.  Price  Brok.  Co." 

Telegram   (from  plaintiff  to  defendant): 

"October  14,  1916. 
"Baker  Grocery  Co.,  Baker,  Oregon: 

"Letter  eleventh  received.  We  can  use  five 
cars  good  skd  potatoes  for  shipment  any  time 
this  .month  at  one  dollar  ten  per  hundred  f.o.b. 
here.  Will  have  the  bank  there  pay  you  for 
each  car  as  loaded.  Wire  acceptance  at  once. 

"J.  L.  Price  Brok.  Co." 

Telegram  10—16—1916  (from  defendant  to 
plaintiff): 

"J.  L.  Price  Brok.  Co.,  St.  Joseph,  Mo.: 
"Cannot  buy  at  price  offered  in  your  wire. 

"Baker  Grocery  Co." 

Telegram  10—16—1916  (from  plaintiff  to  de- 
fendant) : 

"Baker  Grocery  Co.,  Baker  Oregon: 
"Name  price  at  which  you  can  load  five  cars. 

"J.  L.  Price  Brok.  Co." 

Telegram  Oct.  17,  1916  (from  defendant  to 
plaintiff): 

"Baker,  Oregon. 
"J.  L.  Price  Bkge  Co.,  St.  Joe,  Mo.: 

"Will  load  three  cars  at  one  twenty  five  per 
hundred.  Baker  Grocery  Co." 

Telegram  10—17—16  (from  plaintiff  to  de- 
fendant): 

"Baker  Grocery  Co.,  Baker,  Oregon: 

"Wire  received.  We  accept  three  cars  dollar 
quarter.  Route  U.  P.  care  St.  Joseph  Grand 
Island.  Send  draft  bill  of  lading  to  bank  of 
Buchanan  County  here. 

"J.  L.  Price  Brokerage  Co." 

Letter  from  defendant  to  plaintiff,  viz.: 

"Baker,  Oregon,  10—17—1916. 

"J.  L.  Price  Brokerage  Co.,  St  Joseph,  Mo.— 
Gentlemen:  We  have  your  wire  of  the  17th  ac- 
cepting our  offer  of  three  cars  of  potatoes  at 
$1.25  f.o.b.  Baker.  We  also  had  your  wire  a 
few  days  ago  stating  you  would  place  funds  in 
the  bank  here  to  pay  for  three  cars.  We  have 
not  yet  heard  from  you  in  this  respect.  If 
you  have  not  already  done  so,  please  wire  the 
First  National  Bank,  Baker,  Oregon,  to  pay 
our  draft  when  presented.  We  would  like  to 
have  you  give  this  immediate  attention,  for  if 
we  take  these  potatoes  into  the  basement  it 
would  cost  considerable  to  take  them  out  again, 
"lours  truly,  Baker  Grocery  Co.  S." 

Telegram  Oct.  19,  1916  (frcm  defendant  to 
plaintiff): 

"Baker,  Oregon. 
"J.  L.  Price  Brokerage  Co.,  St.  Joe,  Mo.: 

"Can  you  furnish  cars.  If  not  unable  to  ship 
spuds.  Baker  Grocery  Co." 


Telegram  10—19—1916  (from  plaintiff  to  de- 
fendant): 

"St.  Joe,  Mo. 
"Baker  Grocery  Co.,  Baker,  Oregon: 

"Ship  soon  as  get  cars.  Keep  after  railroad. 
You  confirmed  three  cars  must  furnish.  We 
have  them  sold.  Answer. 

"J.  L.  Price  Brokerage  Co." 

Telegram  Oct.  24,  1916,  3  p.  m.    (from  de- 
fendant to  plaintiff): 

"Baker,  Oregon. 
"J.  L.  Price  Brok.  Co.,  St.  Joe,  Mo.: 

"Unless  money  placed  in  First  National  Bank, 
Baker,  to  pay  for  potatoes  contract  is  broken. 
Loaded  to-day  and  no  money  here  to  pay  for  it. 
Answer  by  wire. 

"Baker  Grocery  Co.  8:47  p.  m." 

Telegram  10—24—1916  (from  plaintiff  to  de- 
fendant): 

"St.  Joe,  Mo. 
"Baker  Grocery  Co.,  Baker,  Oregon: 

"Wire  quick  number  pounds  potatoes  in  car 
amount  money.  Will  wire  cash  to-morrow 
Answer  quick.  We  have  three  more  cars  com- 
ing. J.  L.  Price  Brok.  Co." 

Telegram  Oct  25,  1916  (from  defendant  to 
plaintiff) : 

"Baker,  Oregon,  8:21  a.  m. 
"J.  L.  Price  Bro.  Co.,  St.  Joseph,  Mo.: 
"Wire  received.  Railroad  company  positively 
refuses  to  hold  car. 

"Baker  Grocery  Co.  11:17  a.  m." 

Telegram  Oct  25,  1916    (from  plaintiff  to 
defendant) : 

"St.  Joe. 

"Baker  Grocery  Co.,  Baker,  Oregon: 

"You  absolutely  have  to  furnish  those  pota- 
toes or  will  hold  you  for  difference.  How  can 
we  pay  cash  when  dont  know  amount  Wire 
amount  dollars  quickly.    Will  wire  cash. 

"J.  L.  Price  Brokerage  Co." 

That  the  foregoing  telegrams  and  letters 
were  sent  and  received  as  therein  indicated, 
on  the  dates  and  times  given  and  stated 
therein  and  were  so  sent  and  received  in  the 
ordinary  course  of  business.  It  is  stipu- 
lated that  the  foregoing  were  all  the  com- 
munications between  plaintiff  and  defendant 
in  relation  to  the  matter. 

The  defendant  denied  that  it  failed  to  de- 
liver the  potatoes,  as  required  by  the  con- 
tract, and  alleges  that  it  performed  all  the 
conditions  of  the  contract  upon  its  own  part 
and  had  the  potatoes  ready  for  delivery. 
There  was  a  judgment  of  nonsuit  against 
the  plaintiff  In  the  court  below,  from  which 
it  appeals  to  this  court 

O.  B.  Mount,  of  Baker,  for  appellant. 
Clifford  &  Correll,  of  Baker,  for  respondent. 

BENNETT,  J.  (after  stating  the  facts  as 
above).  The  correspondence  above  was  the 
only  evidence  offered  on  behalf  of  plaintiff, 
except  some  evidence  in  relation  to  the  mar- 
ket value  of  the  potatoes  at  the  time  of  de-  ■ 
livery,  and  some  evidence  as  to  the  readiness 
and  willingness  of  the  plaintiff  to  take  and. 


Digitized  by 


Google 


Or.) 


J.  L.  PRICE  BROKERAGE  CO.  v.  BAKER  GROCERY  CO. 
US«  P.) 


25 


pay  for  the  potatoes.  There  was  no  evidence 
that  the  plaintiff  had  any  representative  at 
the  place  of  delivery,  to  accept  or  pay  tor 
the  same,  or  that  it  ever  had  any  money  in 
any  bank  In  Baker,  Or.,  or  in  Baker,  Or., 
at  all,  to  pay  for  the  three  carloads  of  po- 
tatoes. 

Plaintiff  claims  that  the  defendant,  after 
loading  the  potatoes,  should  have  telegraphed 
It  the  weight  of  the  carloads,  and  the  amount 
of  money  necessary  to  make  the  payment, 
and  that  It  was  in  default  In  its  delivery,  be- 
cause It  did  not  do  so.  The  defendant;  on 
the  other  hand,  claims  that  the  plaintiff 
should  have  had  the  money  actually  at  the 
bank  at  Baker,  Or.,  to  take  up  the  bill  of 
lading,  and  that  It  did  not  do  so,  and  that 
after  defendant  had  waited  as  long  as  it 
could,  under  the  railroad  regulations,  it  was 
compelled  to  sell  the  potatoes  to  another 
customer  at  a  loss. 

It  seems  to  have  been  the  opinion  of  the 
court  below  that  the  minds  of  the  parties 
never  met  as  to  where  and  how  the  payment 
for  the  potatoes  was  to  be  made,  and  that 
therefore  there  was  no  consummation  of  the 
contract.  When  the  plaintiff  was  arranging 
for  the  shipment  of  the  first  car  (which  is 
not  in  controversy  here)  it  bad  telegraphed: 

"Ship  us  one  car.  Draft  bill  of  lading  to  Bank 
of  Buchanan  County  here." 

In  response  to  this  telegram  the  defend- 
ant wrote  a  letter  containing  the  following 
paragraph: 

"I  notice  that  you  request  that  we  make  draft 
through  the  Bank  of  Buchanan  County.  We 
would  much  prefer  that  you  would  have  your 
bank  wire  the  First  National  Bank  of  Baker, 
Oregon,  to  pay  draft  when  presented.  *  •  * 
I  had  a  little  experience  about  ten  years  ago  in 
shipping  potatoes  East.  While  these  were 
shipped  bill  of  lading  attached,  we  never  re- 
ceived a  cent  on  them,  which  makes  us  rather 
uneasy  in  regard  to  shipping  to  a.  firm  that  we 
never  heard  of  before  this  time." 

In  answer  to  this  the  plaintiff,  on  the  14th, 
telegraphed: 

"Will  have  the  bank  there  pay  you  for  each 
car  as  loaded." 

After  some  telegrams  of  negotiation  back 
and  forth,  the  defendant  finally  on  the  17th 
telegraphed: 

"Will  load  three  cars  at  one  twenty  five  per 
hundred." 

To  this  the  plaintiff  answered  on  the  same 
day: 

"We  accept  three  cars  dollar  quarter.  Route 
U.  P.  care  St.  Joseph  Grand  Island.  Send 
draft  bill  of  lading  to  Bank  of  Buchanan  County 

here." 

Defendant  did  not  answer  this  telegram  by 
wire,  and  never  acceded  to  the  latter  clause 
of  the  same,  but,  on  the  contrary,  on  the  same 
day  wrote  the  plaintiff  at  length,  saying: 


"We  also  had  your  wire  a  few  days  ago  stat- 
ing you  would  place  funds  in  the  bank  here  to 
pay  for  three  cars.  We  have  not  yet  heard 
from  you  in  this  respect.  If  you  have  not  al- 
ready done  so,  please  wire  the  First  National 
Bank,  Baker,  Oregon,  to  pay  our  draft  when 
presented.  We  would  like  to  have  you  give  this 
immediate  attention  for  if  we  take  these  pota- 
toes into  the  basement  it  would  cost  consider- 
able to  take  them  out  again." 

Up  to  this  time  it  is  clear  the  minds  of  the 
party  had  not  met  as  to  where  payment  was 
to  be  made  or  how.  The  defendant  had  nev- 
er accepted  the  condition  attached  to  plain- 
tiff's telegram  of  October  17th,  asking  that 
the  draft  accompany  the  bill  of  lading.  On 
the  contrary,  the  defendant  was  evidently 
depending  upon  the  assurance  of  plaintiff's 
telegram  of  the  14th: 

"Will  have  the  bank  there  pay  you  for  each 
car  as  loaded." 

The  plaintiff  in  due  course  of  business 
must  have  received  the  letter  of  the  defend- 
ant demanding  that  the  money  be  placed  in 
the  bank  to  pay  for  the  cars  as  soon  as 
loaded,  on  the  20th  or  21st  of  October.  It 
paid  no  attention  to  the  letter,  and  did  not 
answer  it  in  any  way,  and  up  to  the  24th 
of  October  it  had  made  no  arrangement  with 
the  Baker  bank  whatever  for  payment.  Aft- 
er some  intervening  telegrams  in  relation  to 
the  providing  of  cars,  the  defendant  finally, 
on  October  24th,  telegraphed  the  plaintiff: 

"Unless  money  placed  in  First  National  Bank, 
Baker,  to  pay  for  potatoes  contract  is  broken. 
Loaded  car  to-day  and  no  money  here  to  ptiy 
for  it.  Answer  by  wire. 

"Baker  Grocery  Co." 
To  this  the  plaintiff  answered: 

"Wire  quick  number  pounds  potatoes  in  car 
amount  money.  Will  wire  cash  to-morrow.  An- 
swer quick.  We  have  three  more  cars  coming." 

On  the  next  day  defendant  answered: 

"Wire  received.  Railroad  company  positively 
refuses  to  hold  car." 

There  was  no  evidence  whatever  that  plain- 
tiff ever  did  send  the  money  to  Baker,  or 
arrange  with  the  Baker  bank  to  make  pay- 
ment Apparently  they  accepted  defend- 
ant's last  telegram  as  a  refusal  to  fulfill  the 
contract,  and  they  never  have  offered  or  ten- 
dered any  money  to  pay  for  the  potatoes,  nor 
have  they  ever  had  the  money  at  Baker 
ready  to  pay  for  them. 

[1]  Of  course  the  burden  was  upon  the 
plaintiff  to  show,  not  only  that  it  had  com- 
plied with  the  conditions  of  the  contract  up- 
on its  part,  or  that  it  was  ready  to  comply, 
at  the  time  and  place  fixed  by  the  contract, 
but  also  that  the  defendant  failed  to  deliver 
or  to  have  the  potatoes  ready  for  delivery 
upon  payment  by  plaintiff.  Yet  there  was 
no  evidence  offered  that  the  defendant  had 
failed  or  refused  to  perform,  or  th»t  it  did 
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not  have  the  potatoes  ready  tor  delivery,  in 
accordance  .with  its  contract. 

For  aught  that  appears  in  the  evidence, 
all  of  tbe  potatoes  may  have  been  at  the 
cars  ready  for  loading,  or  they  may  have 
been  actually  loaded  in  the  cars.  If  it  were 
not  for  the  allegation  in  defendant's  answer 
that  they  had,  at  some  time  later,  been  com- 
pelled to  sell  the  potatoes  to  other  parties, 
there  would  be  nothing  in  the  case  to  show 
that  the  potatoes  were  not  yet  upon  the  rail- 
road tracks  at  Baker,  awaiting  acceptance 
by  the  plaintiff.  The  loading  and  delivery 
of  the  cars  and  the  payment  by  the  plaintiff 
were  concurrent  conditions.  Each  had  to  be 
ready  and  willing,  at  the  place  where  the  de- 
livery was  to  be  made,  to  perform  the  con- 
ditions of  the  contract  upon  Its  own  part, 
before  it  could  hold  the  other  party  for  de- 
fault. It  would  be  no  compliance  with  the 
contract  upon  the  part  of  the  defendant,  if 
it  had  kept  the  potatoes  on  the  farm  where 
they  were  raised,  perhaps  10  or  15  miles 
from  Baker,  however  willing  and  ready  it 
might  be  to  deliver.  Neither  was  It  a  com- 
pliance with  its  part  of  the  contract,  on  the 
part  of  the  plaintiff,  to  have  the  money  ready 
at  some  point  back  in  Missouri  to  pay  for 
the  purchase. 

[2]  It  was  the  duty  of  the  plaintiff  to  be 
on  hand,  at  the  point  designated  for  delivery, 
either  in  person  or  by  some  authorized  rep- 
resentative, to  accept  the  potatoes  and  pay 
the  price.  It  may  be  a  question  as  to  wheth- 
er the  plaintiff  could  Insist  upon  the  loading 
of  the  potatoes  in  cars,  until  It  was  there 
by  a  representative  ready  to  pay  the  money ; 
but  certainly  It  could  not  insist  that  the  po- 
tatoes be  turned  over  to  it,  or  billed  or  ship- 
ped to  it,  until  the  money  was  paid  It  seems 
to  be  the  contention  of  the  plaintiff  that  the 
defendant  was  bound  to  wire  to  it  the  weight 
of  the  potatoes  and  the  amount  of  money 
necessary,  and  then  give  It  time,  after  the 
potatoes  were  loaded,  to  make  arrangements 
with  the  bank  at  Baker  to  pay  for  the  same. 

That  might  have  been  a  gentlemanly  and 
courteous  thing  for  the  defendant  to  do,  but 
we  cannot  see  that  it  was  under  any  such 
legal  obligation.  If  the  plaintiff  had  arranged 
for  some  representative  to  be  present,  and 
to  accept  the  potatoes  and  make  payment  for 
the  same,  there  evidently  would  have  been 
no  trouble.  It  would  not  have  been  neces- 
sary for  the  plaintiff  to  send  three  times  the 
money,  or  any  sum  of  money  to  the  bank  at 
Baker,  as  suggested  by  it  If  it  was  a  repu- 
table concern,  it  would  have  been  very  easy 
for  it  to  arrange,  through  its  bank  at  home 
with  the  bank  at  Baker,  to  pay  whatever  sum 
should  appear  to  be  due  upon  presentation  of 
the  bill  of  lading.  This  was  what  the  defend- 
ant asked  plaintiff  to  do,  but  it  seems  to  have 
gotten  stubborn,  and  insisted  upon  financing 
the  arrangement  at  long  distance  in  its  own 


way.  In  doing  this,  it  got  itself  In  a  posi- 
tion where  it  was  unable  to  make  a  strict 
and  literal  performance  of  the  conditions 
of  the  contract  upon  its  own  part 

It  is  doubtful  whether  the  minds  of  the 
parties  ever  met  as  to  the  place  and  manner 
of  payment,  In  such  a  way  as  to  make  a  con- 
summated contract;  but  assuming  that  they 
did,  we  think  the  plaintiff  has  not  shown  a 
sufficient  performance  of  the  contract  upon 
its  part  or  a  breach  of  the  contract  upon  the 
part  of  the  defendant  In  reaching  this  con- 
clusion we  do  not  find  It  necessary  to  pass 
upon  the  question  as  to  whose  duty  it  was 
to  furnish  the  cars  upon  which  the  potatoes 
were  to  be  loaded. 

The  judgment  of  tbe  court  below  Is  af- 
firmed. 


BOEHMBR  v.  SILVESTONE  et  al. 

(Supreme  Court  of  Oregon.  Dec.  Id,  1919.  On 
Rehearing,  Jan.  6,  1920.) 

1.  Tbusts  <§=>53  —  Trustee  estopped  from 
denting  creation  of  tbt7st. 

Trustee,  having  accepted  appointment  as 
such  and  having  received  trust  fund,  will  be 
estopped  from  questioning  the  creation  of  the 
trust  and  from  denying  the  right  of  beneficiary 
to  the  trust  fund. 

2.  Trusts  <S=»61(3)— Termination  or  trust 

BY  TRUSTEE. 

If  trustee  for  any  reason  deemed  that  the 
trust  should  be  terminated  and  the  money  paid 
over  to  the  beneficiary,  the  matter  should  have 
been  presented  by  him  to  the  court  and  au- 
thority therefor  obtained  from  the  court 

8.  Trusts  53— Trustee  to  assume  valid- 
ity OF  TRUST. 

A  trustee  must  assume  the  validity  of  the 
trust  under  which  he  acts  until  it  is  actually 
impeached,  though  he  may  have  some  suspicion 
that  there  may  have  been  fraud  or  collusion  in 
the  appointment  or  settlement. 

4.  Trusts  <j==>173 — Trustee's  knowledge  of 

FACTS  THAT  WOULD  DEFEAT  BENEFICIARY'S 
TITLE. 

If  a  trustee  obtains  knowledge  of  facts  that 
would  defeat  the  title  of  the  beneficiary  and 
give  it  to  another,  he  is  not  justified  in  com- 
municating facts  to  the  other  person ;  his  duty 
being  to  manage  property  for  beneficiary,  and 
not  make  admissions  prejudicial  to  rights  of 
beneficiary.  " 

8.  Trusts  «=>179— Duty  of  trustee  to  use 
ordinary  prudence. 
A  trustee  must  use  such  care  for  the  safety 
of  the  trust  fund  as  a  man  of  ordinary  prudence 
uses  in  his  own  business  of  a  similar  nature, 
and  is  held  to  a  strict  accountability  for  a 
faithful  performance  of  the  duties  of  his  trust 

6.  Trusts  <8=>233— Appropriation  of  prop- 
erty by  trustee's  agent. 
If  a  trustee  employs  an  agent  and  the  agent 
appropriates  the  property  intrusted  to  him, 
the  trustee  will  be  held  responsible. 


£=>For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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7.  Trusts  <8=»234— Liability  or  trustee  fob 

TRUST  FUNDS  DEPOSITED  IN  BANK. 

If  money  is  deposited  in  the  bank  In  such 
a  manner  that  it  is  not  under  trustee's  own 
exclusive  control,  as  where  money  is  deposited, 
so  that  It  cannot  be  drawn  without  the  con- 
currence of  another  person,  it  is  at  the  peril  of 
the  trustee,  and  he  is  liable  for  any  loss  oc- 
casioned thereby. 

8.  Trusts  ^=»217(1)  —  Investment  of  trust 
funds. 

A  trustee,  who  receives  trust  fund  in  cash, 
is  required  to  invest  funds  in  a  manner  that 
will  be  safe  and  yield  a  reasonable  rate  of  return 
to  beneficiary,  and  must  follow  direction  and 
powers  in  instrument  of  trust,  if  any,  as  to 
time,  manner,  and  kind  of  investment,  or  in 
absence  of  such  directions  and  powers  must  be 
governed  by  general  rules  of  court  or  stat- 
utes, and  by  sound  discretion  and  good  faith. 

9.  Trusts  «s»217(3)— Trust  funds  to  be  in- 
vested IN  SAFE  SECURITIES. 

A  trustee  with  cash  funds  to  invest  must 
not  speculate,  but  make  investments  with  a  view 
to  permanent  investment,  considering  both  prob- 
able income  and  probable  safety  of  capital,  and 
should  invest  in  government  or  state  securities, 
or  other  gilt-edged  securities,  or  in  bonds  or 
mortgages  on  unincumbered  real  estate. 

10.  Wills  «==>  98— Reference  to  otheb  will. 
Where  husband's  will  referred  to  will  of 

deceased  wife,  and  so  described  it  as  to  leave 
no  doubt  as  to  its  identity,  and  adopted  pro- 
vision therein  with  reference  to  certain  trust 
fund,  the  provisions  of  both  wills  should  be 
considered  in  relation  to  the  trust  fund. 

11.  Wills  oj=>439  —  Construction  accord- 
ing to  testator's  intent. 

Under  L.  O.  L.  {  7347,  testator's  design 
governs,  if  it  can  reasonably  be  ascertained. 

12.  Trusts  c$=>305— Action  for  accounting 
of  trust  fund  mat  be  against  trustee 
and  third  person. 

In  suit  for  accounting  of  trust  fund  by  ben- 
eficiary of  trust,  third  person,  to  whom  trustee 
lent  money  pursuant  to  plan  entered  into  by 
trustee,  beneficiary,  and  third  person,,  whereby 
third  person  was  to  permit  beneficiary  to  have 
money  before  termination  of  trust,  was  proper- 
ly joined  with  trustee  as  defendants. 

18.  Trusts  oj=»227— Reasonableness  of  at- 
torney's fees. 
Where  trustee  made  loan  of  $5,000  trust 
fund,  with  the  understanding  that  the  bor- 
rower was  to  permit  beneficiary  to  have  money 
before  termination  of  trust,  attorney's  fee  of 
$1,000,  charged  beneficiary  by  third  person,  to 
be  paid  out  of  the  trust  fund,  held  excessive; 
but,  in  view  of  considerable  trouble  caused  third 
person  by  the  indorsement  of  numerous  checks 
by  beneficiary,  the  third  person  will  be  allowed 
fee  of  $150  for  legal  services. 

14.  Trusts  <8=>315(1)  —  Compensation  of 
trustee. 

Trustee  will  be  compensated  for  services  up 
to  time  that  nearly  all  of  the  fund  is  expended, 
but  not  thereafter. 
McBride,  C.  J.,  dissenting. 


SILVESTONE  27 
P.) 

Department  2. 

Appeal  from  Circuit  Court,  Multnomah 
County;  J.  P.  Kavanaugh,  Judge. 

Action  by  Robert  Lee  Boehmer  against 
Julius  Silvestone  and  another.  Judgment  of 
dismissal,  and  plaintiff  appeals.  Reversed 
and  rendered. 
See,  also,  174  Pac  1178. 
This  is  a  suit  for  an  accounting  by  the  de- 
fendants of  a  trust  fund  of  $6,000,  left  to 
the  plaintiff,  Robert  Lee  Boehmer,  in  trust 
by  the  last  will  and  testament  of  his  grand- 
mother, Mary  Boehmer,  deceased,  and  by 
the  last  will  and  testament  of  his  grandfa- 
ther, Jacob  Boehmer,  deceased,'  and  for  the 
restoration  of  the  trust  estate.  The  plain- 
tiff, Robert  Lee  Boehmer,  is  so  named  in  the 
will  of  Mary  Boehmer,  and  called  Christian 
Arm  en  Boehmer  in  the  will  of  Jacob  Boeh- 
mer. The  trial,  court  dismissed  the  com" 
plaint.   Plaintiff  appeals. 

A  general  outline  of  the  main  facts  neces- 
sary to  an  understanding  of  the  case  la  here 
set  forth.  On  January  6,  1908,  Mary  Boeh- 
mer, the  grandmother  of  the  plaintiff,  died, 
leaving  a  last  will  and  teBtament,  which  was 
duly  admitted  to  probate  In  the  county  court 
of  Multnomah  county  on  January  23,  1908. 
The  provisions  of  this  will,  In  so  far  as  the 
same  relates  to  the  plaintiff,  are  as  follows: 

"First.  I  give  and  bequeath  to  my  grandson, 
Robert  Lee  Boehmer  (son  of  my  deceased  son 
Christian  Boehmer),  the  sum  of  $25.  •  •  • 

"Fifth.  Having  lived  in  accord  and  happiness 
with  my  beloved  husband,  Jacob  Boehmer,  for 
more  than  forty  years,  and  the  property  here- 
in devised  having  been  accumulated  by  our  joint 
efforts,  it  is  my  will  and  I  give,  bequeath  and 
devise  all  of  the  rest  and  residue  of  my  property 
of  whatever  kind  and  nature  whether  real,  per- 
sonal or  mixed,  and  wheresoever  situated,  of 
which  I  shall  die  seized  or  possessed  (said  prop- 
erty consisting  principally  of  a  quarter  block 
on  which  I  now  reside  at  the  southwest  corner 
of  Everett  and  Tenth  streets  of  the  city  of  Port- 
land, Oregon,  commonly  known  as  lots  5  and  8, 
in  block  70,  of  Couch's  addition  to  the  city, 
of  Portland,  Oregon),  to  my  beloved  husband,' 
Jacob  Boehmer,  for  his  use  and  benefit  with 
full  power  to  handle,  control,  manage  and  con- 
tract regarding  said  quarter  block  as  he  may 
see  fit  and  to  dispose  of,  sell,  mortgage,  hy- 
pothecate, convey  and  transfer  said  quarter 
block  or  any  part  or  parcel  thereof,  either  in 
fee  simple  or  otherwise,  as  he  may  see  fit,  and 
in  fact  to  do  with  the  satae  as  he  may  see  fit 
and  without  the  necessity  of  the  purchaser  or 
mortgagee  of  said  property  seeing  to  the  appli- 
cation of  the  proceeds  thereof  or  any  part  there- 
of, excepting  the  application  of  the  proceeds 
devised  by  the  seventh  clause  of  this  my  last 
will  to  my  sister-in-law,  Carrie  Boehmer,  with 
a  limitation,  however,  that  in  case  said  quar- 
ter block  shall  not  be  sold  during  the  lifetime 
of  my  said  husband,  or  in  case  said  quarter 
block  shall  be  sold  during  the  lifetime  of  my 
said  husband  and  my  said  husband  shall  die 
being  seised  or  possessed  of  money  or  property 
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arising  from  the  sale  of  said  quarter  block, 
then  after  the  death  of  my  husband,  I  give  and 
bequeath  to  my  said  grandson,  Robert  Lee  Boeh- 
mer,  the  sum  of  $5,000,  which  shall  be  a  charge 
against  the  said  money  or  property  arising  from 
the  sale  of  said  quarter  block  of  which  my  said 
husband  shall  die  seised  or  possessed,  and  if 
no  proceeds  remain  from  said  sale  of  said  quar- 
ter block  made  during  the  lifetime  of  my  said 
husband,  then  said  gift  and  bequest  to  my  said 
grandson  shall  lapse  and  become  of  no  effect. 

"Sixth.  It  is  my  will  that  in  no  event  shall 
my  said  grandson,  Robert  Lee  Boehmer,  come 
into  possession  of  said  bequest  granted  him  by 
the  fifth  clause  of  this  my  will  until  he  shall 
arrive  at  the  age  of  30  years,  and  in  case  my 
said  husband  «hall  die  before  my  said  grandson 
shall  arrive  at  the  age  of  30  years,  I  then  nom- 
inate and  appoint  Maurice  Costello,  as  trustee 
to  take,  hold  and  handle  any  money  that  shall 
be  coming  to  my  said  grandson  under  said  5th 
clause  of  my  will  until  such  time  as  my  said 
grandson  shall  arrive  at  the  age  of  30  years, 
provided  that  the  income  or  interest  arising 
from  any  money  coming  to  my  said  trustee's 
hand  shall  be  paid  to  my  said  grandson  or  his 
lawful  guardian  from  time  to  time  in  annual  or 
shorter  periods  as  may  be  convenient." 

This  will  was  executed  January  13,  1008. 
On  April  11,  1912,  Jacob  Boehmer  died,  leav- 
ing a  last  will  and  testament  which  was 
duly  probated  In  the  county  court  of  Mult- 
nomah county  April  22,  1912.  In  this  will, 
which  was  executed  December  28,  1909,  we 
find  the  following  reference  to  the  plaintiff: 

"Third.  I  have  not  provided  for  my  grandson, 
Christian  Armen  Boehmer,  the  son  of  my  de- 
ceased son,  Christian  Boehmer,  because  he  is 
amply  provided  for  in  the  last  will  and  testa- 
ment of  my  deceased  wife,  by  which  $5,000.00 
is  to  be  paid  to  my  grandson  if  anything  re- 
mained of  his  grandmother's  estate  after  my 
death." 

Maurice  Costello,  who  was  named  as  trus- 
tee of  this  fund  in  the  will  of  Mary  Boehmer, 
having  died,  L.  H.  Tarpley  was  appointed 
as  trustee  of  the  trust  fund  of  $5,000;  the 
plaintiff  then  being  19  years  of  age.  Mr. 
Tarpley  qualified  as  such  trustee,  and  the 
trust  fund  was  turned  over  to  him  by  the 
executor  of  the  last  will  and  testament  of 
Jacob  Boehmer,  deceased.  On  January  9, 
1914,  the  plaintiff  became  21  years  of  age. 
In  November,  1914,  Boehmer  applied  to  Mr. 
Tarpley,  his  trustee,  for  an  advance  of  $200. 
This  was  refused  f*r  the  reason  that  plain- 
tiff bad  drawn  all  the  interest  that  was  due 
him,  and  for  the  further  reason  that  Mr. 
Tarpley  believed  plaintiff  was  squandering 
bis  money.  Plaintiff  says  that  soon  thereaft- 
er he  consulted  the  defendants,  as  attorneys, 
in  order  to  find  some  way  that  he  could  have 
the  $200  advanced  to  him.  Thereupon  the 
defendants  prepared  a  notice  to  Mr.  Tarpley 
requiring  him  to  give  an  accounting  of  the 
$5,000  trust  fund.  This  notice  was  served 
on  Mr.  Tarpley  by  defendant  Stlvestone, 
whereupon  Mr.  Tarpley  signified  his  willing- 


ness to  be  relieved  as  trustee.  Plaintiff  was 
Informed  of  this,  and  Inquiry  was  made  of 
him  as  to  whom  he  desired  appointed  trustee. 
He  mentioned  bis  uncle,  wbo  lived  In  Wasco, 
Or.,  and  too  far  away  from  Portland  to  con- 
veniently act  The  defendant  Fouts  said  to 
the  plaintiff: 

"How  would  you  like  to  have  this  money 
right  away,  or  the  biggest  part  of  this  money 
right  away?" 

Plaintiff  informed  him  that  he  would  like 
to  have  it  Mr.  Fouts  told  him  be  thought  he 
could  so  arrange  the  matter.  He  suggested 
it  would  be  necessary  for  plaintiff  to  take 
out  a  life  insurance  policy  in  the  sum  of 
$5,000.  According  to  plaintiff's  version  of 
the  matter,  It  was  deemed  necessary  to  have 
a  trustee  appointed  who  would  be  willing  to 
turn  the  money  over.  After  talking  with 
one  man,  who  would  not  accept  the  appoint- 
ment as  trustee  upon  such  condition,  on  No- 
vember 14, 1914,  Mr.  Tarpley  having  resigned 
as  trustee,  defendant  Julius  Stlvestone  was 
appointed  trustee  of  this  $5,000  trust  fund 
of  Robert  Lee  Boehmer,  by  the  circuit  court 
of  Multnomah  county.  He  accepted  the  office 
and  duly  qualified,  giving  a  bond  for  the 
faithful  performance  of  the  duties  of  said 
trust,  and  on  November  16,  1914,  received 
from  the  former  trustee  the  $5,000  in  cash. 
Thereupon  it  was  arranged  for  plaintiff  to 
obtain  an  insurance  policy  In  the  Oregon  Life 
Insurance  Company  for  the  sum  of  $5,000, 
which  he  did.  Plaintiff  executed  a  note,  to- 
gether with  Mr.  Fouts,  to  Julius  Sllvestone 
in  the  sum  of  $4,000,  payable  in  1923.  Plain- 
tiff also  signed  receipts  in  advance  for  the 
sum  of  $400  per  annum  for  each  year's  in- 
terest at  8  per  cent  upon  the  trust  fund  of 
$5,000  up  to  1923.  Mr.  Sllvestone  then  paid 
Mr.  Fouts  $4,000  for  plaintiff.  Mr.  Fouts 
then  informed  the  plaintiff  that  he  had  $2,850 
coming  to' him;  that  the  insurance  policy 
would  cost  a  little  over  $600;  that  there  were 
some  other  expenses;  that  the  agreed  at- 
torney's fee  was  $1,000;  that  he  would  have 
to  hold  out  the  sum  of  $1,000  as  protection 
against  any  suit  or  action  brought  by  any 
heirs,  In  the  event  of  such  a  case;  that  this 
$1,000  could  be  paid  to  plaintiff  at  the  end 
of  one  year;  that  he  could  turn  over  to  plain- 
tiff $1,850.  There  was  then  paid  to  Boehmer 
by  check  $1,843.  Mr.  Fouts  retained  $515.35 
to  pay  future  insurance  premiums.  Mr. 
Fouts  states  that  he  was  to  receive  a  fee  of 
$1,000,  which  he  retained;  that  out  of  this 
he  was  to  pay  Mr.  Sllvestone  $50  per  annum 
for  nine  years,  or  $450,  for  his  services  as 
trustee,  leaving  as  his  attorney  fee  $550.  The 
insurance  policy  was  by  assignment  of  plain- 
tiff made  payable  to  Julius  Sllvestone.  Mr. 
Sllvestone  turned  over  to  Mr.  Fonts,  Febru- 
ary 15,  1915,  $200,  and  March  16,  1915,  $800, 
and  notes  were  executed  to  him  by  Fouts 
and  Boehmer  therefor.    On  various  dates 
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amounts  ranging  from  $5  to  $175  were  paid 
to  Boehmer  and  at  his  request,  for  bis  ex- 
penses and  to  satisfy  claims  against  him, 
an  account  of  which  is  stated  in  the  brief  of 
defendant  Silvestone. 

In  May,  1916,  Mr.  Silvestone  filed  reports 
of  his  administration  of  the  trust  He  first 
reported  that,  with  the  approval  of  the  cestui 
que  trust  and  upon  security  which  he  deemed 
satisfactory,  he  loaned  said  fund  to  Seneca 
Fouts,  with  Interest  at  8  per  cent,  per  an- 
num; that  plaintiff  also  signed  the  note;  that 
the  loan  was  further  secured  "by  obtaining 
from  the  borrower  a  policy  of  life  insurance 
upon  the  life  of  the  cestui  que  trust  for  $5,000 
in  an  approved  life  Insurance  company,  loss 
made  payable  to  the  undersigned  as  trustee 
In  above  matter;  that  the  cestui  que  trust 
has  received  all  the  Interest  due  upon  the 
said  fund,  and  the  same  remains  In  said  con- 
dition at  present."  In  the  second  report  it 
Is  shown  that  the  fund  and  security  therefor 
were  in  the  same  condition  as  when  the  first 
report  was  filed.  The  trustee  further  re- 
ported as  follows: 

"That  the  undersigned  trustee  herewith  at- 
taches copies  of  the  receipts  of  the  cestui  que 
trust  showing  that  the  interest  to  date  upon 
the  trust  fund  has  been  received  by  him;  the 
said  copies  being  marked  Exhibit  A  and  B,  re- 
spectively, and  made  a  part  of  the  report." 

Exhibit  A  Is  as  follows: 

"This  certifies  that  I  have  received  of  J. 
Silvestone,  trustee,  $400.00  being  interest  for 
the  year  beginning  November  16,  1914,  at  the 
rate  of  eight  (8)  per  cent,  per  annum  on  that 
certain  trust  fund  of  five  thousand  ($5,000.00) 
dollars,  of  which  trust  fund  said  J.  Silvestone 
is  trustee  for  my  benefit,  and  which  I  am  to  re- 
ceive on  January  9.  1923. 

"[Signed]  Robt  Lee  Boehmer." 

Exhibit  B  is  similar  to  Exhibit  A,  being 
for  $400  Interest  for  the  year  beginning  No- 
vember 16,  1915.  , 

The  defendants  are  attorneys  occupying  a 
suite  of  offices  -together.  They  are  not  part- 
ners, but  are  associated  together  in  business, 
and  at  the  end  of  each  month  settle  up  the 
business  that  they  have  together  and  the  office 
rent  and  expenses.  The  $5,000  fund  was  de- 
posited in  a  bank,  and  checks  drawn  there- 
on, signed  by  J.  Silvestone,  trustee,  and  coun- 
tersigned by  Seneca  Touts,  pursuant  to  an 
arrangement  therefor. 

Plaintiff  testified  as  follows: 

"Q.  Now,  at  the  time  the  $1,850  check  was 
given  to  you  by  Mr.  Fonts,  did  you  have  a  fur- 
ther conversation  with  him  in  regard  to  the 
matter  or  with  Mr.  Silvestone?  A.  Well,  pre- 
vious to  getting  this  money,  when  they  give  me 
this  money,  Mr.  Silvestone  advised  me  to  keep 
away  from  town,  and  not  let  anybody  know  that 
I  had  any  money,  because  he  said  to  keep  quiet, 
and  not  say  nothing  about  it,  and  that  I  bet- 
ter leave  town;  go  some  place  else  outside  of 
Portland.  That  was  on  the  day  previous  to 
getting  this  money." 


SILVESTONE  29 
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Mr.  Silvestone  testified  to  the  effect  that 
he  was  merely  consulted  by  Mr.  Fouts,  who 
was  attorney  for  Boehmer,  in  regard  to  the 
estate  of  Jacob  Boehmer,  and  in  regard  to 
the  trust  fund,  and  requested  by  Mr.  Fouts 
to  serve  the  demand  upon  Mr.  Tarpley ;  that, 
as  nothing  further  was  done  In  regard  to  the 
Jacob  Boehmer  estate,  he  did  not  consider 
himself  as  attorney  for  Robert  Lee  Boehmer 
in  the  matter  of  the  trust  fund;  that  he  nev- 
er received  any  pay  for  his  services  as  at- 
torney for  Boehmer. 

The  circuit  court  found  that  no  trust  was 
created  by  the  will  of  Mary  Boehmer,  and 
dismissed  the  complaint. 

J.  M.  Haddock,  of  Portland  (L.  H.  Tarpley 
and  E.  E.  Heckbert,  both  of  Portland,  on  the 
brief),  for  appellant. 

Julius  Silvestone,  of  Portland,  for  respond- 
ents. 

BEAN,  J.  (after  stating  the  facts  as  above). ' 
[1]  The  defendant  Silvestone,  having  accept- 
ed the  appointment  as  trustee  of  the  $5,000 
fund  of  Robert  Lee  Boehmer,  and  duly  quail- 
fled  as  such  trustee,  and  received  the  fund 
from  the  former  trustee,  Is,  as  we  view  it, 
not  in  a  position  to  question  the  creation  of 
the  trust  or  deny  the  right  of  the  cestui  que 
trust  to  the  fund.  Where  a  person  has  ad- 
mitted the  validity  of  a  trust  by  seeking  and 
securing  from  the  court  an  appointment  as 
trustee  of  said  trust,  and  recognizing  the 
continuance  of  said  trust  by  making  to  the 
tourt  annual  reports,  as  required  by  stat- 
ute, the  court  has  the  right  to  enforce  an  ac- 
counting of  the  trust;  and,  having  filed  re- 
ports showing  that  he  was  administering  said 
trust,  he  is  estopped  to  deny  his  trusteeship 
or  his  liability  to  account  Roach's  Estate, 
50  Or.  179,  92  Pac.  118;  In  re  Osburn's  Es- 
tate, 36  Or.  8,  58  Pac.  521;  Damouth  v.  Klock, 
29  Mich.  289;  Hughes  v.  Bent,  118  Ky.  609, 
81  S.  W.931;  39  0yc.  p.  293. 

It  is  the  position  of  the  defendants,  espe- 
cially the  defendant  Silvestone,  that,  as  the 
money  was  paid  over  to  Mr.  Fouts  upon  the 
approval  of  the  plaintiff,  plaintiff  is  there- 
fore estopped  from  questioning  the  same; 
that  the  money  was  loaned  to  Mr.  Fouts  up- 
on his  note,  also  signed  by  the  plaintiff;  and 
that  Mr.  Fouts  was  responsible  therefor. 

[2]  By  the  taking  of  the  receipts  for  the  an- 
nual Interest  on  the  $5,000  in  advance  for  each 
year  until  1923,  and  by  the  whole  proceeding 
as  delineated  by  the  defendants,  as  well  as 
by  the  testimony  on  behalf  of  the  plaintiff, 
it  clearly  appears  that  the  money  was  paid 
over  to  Mr.  Fouts  with  the  understanding 
that  the  same,  or  a  large  part  thereof,  after 
deducting  a  claim  for  attorney's  fees  and 
other  expenses,  should  be  paid  to  Boehmer, 
the  beneficiary,  and  thereby  subvert  the  pur- . 
poses  of  the  trust  After  the  appointment 
by  the  court  of  Mr.  Silvestone  as  trustee,  if 
for  any  reason  he,  as  such  trustee,  deemed 
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that  the  trust  should  be  terminated  and  the 
money  paid  orer  to  the  beneficiary,  the  matter 
should  have  been  presented  by  him  to  the 
court,  and  authority  therefor  obtained  from 
the  court 

[3,4]  A  trustee  must  assume  the  validity 
of  the  trust  under  which  he  acts  until  It  is 
actually  impeached.  This  is  true,  even 
though  he  may  have  some  suspicion  that 
there  may  have  been  fraud  or  collusion  In 
the  appointment  and  settlement  Mr.  Silves- 
tone  as  such  trustee  cannot,  consistently  with 
his  duties,  say  that  no  trust  was  created  by 
the  will  of  Mary  Boehmer  and  that  of  Jacob 
Boehmer,  and  thereby  encourage  or  pave  the 
way  for  other  heirs  or  legatees  to  claim  the 
bequest  to  the  beneficiary.  If  a  trustee  obtains 
knowledge  of  facts  that  would  defeat  the  ti- 
tle of  the  cestui  que  trust  and  give  it  to  an- 
other, he  is  not  Justified,  in  morals,  in  com- 
municating facts  to  the  other  person.  As 
further  stated  by  the  text-writer: 

"His  duty  is  to  manage  the  property  for  bis 
cestui  que  trust,  and  not  to  keep  his  conscience, 
or  betray  his  title  or  interests;  and  he  can 
make  no  admissions  prejudicial  to  the  rights  of 
his  cestui  que  trust,  nor  can  he  use  his  influ- 
ence to  defeat  the  purposes  of  the  trust  as  de- 
clared by  the  creator  of  it."  1  Perry  on  Trusts, 
§  433. 

See,  also,  39  Cyc  p.  91,  where  we  find  the 
further  statement  that: 

"Beneficiaries  are  also  prohibited  from  claim- 
ing nnder  the  trust  and  at  the  same  time  assert- 
ing that  it  is  invalid,  and  an  application  by 
them  to  have  it  set  aside  meets  with  no  favor  in 
a  court  of  equity  after  ratification,  or  acquies- 
cence) and  laches  on  their  part." 

[S-7]  A  trustee  must  use  such  care  for  the 
saftey  of  the  trust  fund  as  a  man  of  ordi- 
nary prudence  uses  in  his  own  business  of  a 
similar  nature.  If  a  trustee  employs  an 
agent,  and  the  agent  appropriates  the  prop- 
erty intrusted  to  him,  the  trustee  will  be 
held  responsible.  1  Perry  on  Trusts,  §  441. 
If  money  is  deposited  in  the  bank  in  such  a 
manner  that  it  is  not  under  his  own  exclu- 
sive control,  as  where  money  is  deposited 
in  a  bank,  so  that  It  cannot  be  drawn  with- 
out the  concurrence  of  another  person,  it  Is 
at  the  peril  of  the  trustee,  and  he  is  liable 
in  case  loss  is  occasioned  thereby.  1  Perry 
on  Trusts,  |  443. 

[8,  9]  When  a  trustee  has  secured  the  cus- 
tody of  the  trust  fund  in  cash,  it  Is  one  of 
.  the  most  important  of  bis  duties  to  invest  the 
same  in  such  a  manner  that  it  will  be  safe 
and  yield  a  reasonable  rate  of  Income  to  the 
cestui  que  trust.  If  there  are  directions  in 
the  Instrument  of  trust  as  to  the  time,  man- 
ner, and  kind  of  investment  the  trustee 
must  follow  the  direction  and  power  so  giv- 
en him.  In  the  absence  of  such  directions 
and  powers,  the  trustee  must  be  governed  by 
the  general  rules  of  the  court,  or  by  the  stat- 
utes and  laws  of  the  state  in  which  the  trust 


is  to  be  executed.  In  the  absence  of  such 
directions  he  must  be  governed  by  sound  dis- 
cretion and  good  faith.  He  must  not  have 
speculation  in  view,  but  rather  a  permanent 
Investment,  considering  both  the  probable  in- 
come and  the  probable  safety  of  the  capital. 

A  trustee  ought  to  invest  in  government  or 
state  securities,  or  other  gilt-edged  securities, 
or  in  bonds  or  mortgages  on  unincumbered 
real  estate.  1  Perry  on  Trusts,  |  452; 
Roach's  Estate,  60  Or.  179,  197,  92  Pac.  118. 
"There  is  one  rule,"  says  Mr.  Perry  in  his 
work  on  Trusts  (volume  1,  |  453),  "that  is 
universally  applicable  to  Investments  by  trus- 
tees, and  that  rule  is,  that  trustees  cannot 
invest  trust  moneys  in  personal  securities. 
*  *  •  There  must  be  express  authority 
In  the  instrument  of  trust  to  authorize  a 
loan  on  personal  promises."  In  short,  the  law 
holds  a  trustee  to  a  strict  accountability  and 
responsibility  for  a  faithful  performance  of 
the  duties  of  his  trust.  He  cannot  shift  his 
responsibility  to  other  persons.  39  Cyc.  p. 
304. 

[10,11]  The  will  of  Jacob  Boehmer  re- 
ferred to  the  will  of  his  late  wife,  Mary 
Boehmer,  and  so  described  It  as  to  leave  no 
doubt  as  to  Its  Identity,  and  adopted  the  pro- 
vision therein  with  reference  to  the  $5,000 
trust  fund.  The  provisions  of  both  of  these 
wills  should  be  considered  in  relation  to  the 
trust  fund.  40  Cyc.  1094;  Gerrlsh  v.  Gerrish, 
8  Or.  351, 34  Am.  Rep.  585 ;  In  re  Willey's  Es- 
tate, 128  Cal.  1,  60  Pac.  471;  Dexter  v.  Har- 
vard College,  176  Mass.  192, 57  N.  E.  371.  Sec- 
tion 7347,  I*  O.  L.t  commands  that  courts  and 
others  concerned  in  the  execution  of  last  wills 
shall  have  due  regard  to  the  directions  of  the 
will  and  the  true  Interests  and  meaning  of  the 
testator  in  all  matters  brought  before  them. 
Where  a  testator's  design  can  reasonably  be 
ascertained,  It  governs.  Shadden  v.  Hem- 
bree,  17  Or.  14,  20,  18  Pac  572;  Jasper  v. 
Jasper,  17  Or.  590,  593,  22  Pac  152;  Port- 
land Trust  Company  v.  Beatie,  32  Or.  305. 
309,  52  Pac.  89;  Kerr  v.  Duvall,  62  Or.  470, 
125  Pac  830;  Easer  v.  Kaser,  68  Or.  153, 137 
Pac.  187. 

It  is  the  contention  of  the  defendants  that, 
as  the  plaintiff  expressly  approved  of  the  dis- 
position of  the  trust  fund,  being  sul  juris, 
he  is  therefore  estopped  from  questioning  the 
same.  In  order  for  the  beneficiary  to  be 
bound  by  his  own  consent  or  acquiescence, 
the  rule  is  stated  in  1  Pqrry  on  Trusts,  §  467, 
thus: 

"If  trustees  make  an  improper  Investment 
with  the  knowledge,  assent  and  acquiescence,  or 
at  the  request  of  the  cestui  que  trust,  they  can- 
not be  held  to  make  good  the  loss,  if  one  hap- 
pens; but  the  cestuis  que  truBt  to  be  affected 
by  such  consent  or  acquiescence,  must  be  am 
juris,  and  capable  of  acting  for  themselves. 


[12]  It  Is  clearly  shown  by  the  facts  and 
circumstances  of  this  case  that  Robert  Lee 
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Boehmer  Is  an  unsophisticated  country  lad, 
Incapable  of  properly  transacting  his  own 
business.  This  Is  apparently  the  reason  why 
provision  was  wisely  made  In  the  will  of 
Mary  Boehmer  that  he  should  not  receive 
the  bequest  until  he  arrived  at  the  age  of  30 
years.  The  defendant  Silvestone,  having  ac- 
cepted the  trust  and  received  the  fund  of  $5,- 
000  by  virtue  of  an  appointment  by  the  court, 
should  be  required  to  account  to  the  court, 
as  such  trustee.  It  is  shown  that  Silve- 
stone, the  trustee,  and  the  defendant  Fouts, 
acted  together  In  the  matter,  and  they  were 
properly  joined  as  defendants  in  this  suit. 

Counsel  for  plaintiff  concede  in  their  brief 
that  the  trustee  is  entitled  to  credit  for  all 
sums  that  have  been  received  by  the  plaintiff 
out  of  the  trust  fund,  or  expended  for  his 
benefit  and  with  his  consent.  The  trust  fund 
of  $5,000  should  be  credited  with  the  follow- 
ing amounts  paid  to  and  on  account  of  plain- 
tiff, Boehmer,  at  his  request: 

November  17,  1914,  check  Fouts  to  Boehmer.  .11.843  00 
November  17,  1914,  expenses  of  bond  of  trus- 
tee   180  00 

November  17,  1914,  three  premiums  on  life 

Insurance  poller   240  25 

November  1914,  paid  J.  Harsh  to  cancel  note  1S»  00 
November  1914,  to  Mrs.  Kendrleks  for  board, 

etc    «1 90 

November  1914,  T.  B.  McDevltt  to  cancel  debt  176  00 
November  16,  1914,  to  July  10,  1916.  several 

small  checks  to  plaintiff   265  00 

December  16,  1916.  Ed  Dietrich   16  00 

February  15,  1916,  Shade  one  third  Interest 

in  patent    100  00 

February  16,  1916,  Mrs.  Shade  order  of  plain- 
tiff   60  00 

1916,  making  model  and  other  expenses  of 

patent    169  40 

Paid  bad  checks  Indorsed  by  plaintiff: 

January  10,  1916,  L.  H.  Tarpley   29  40 

February  6,  1916,  N.  B.  Lewis   16  00 

February  2,  1916,  O.  Norn   45  00 

1916,  Fred  Hussman   20  00 

1916,  A.  H.  Brown   70  00 

February  14,  1916,  paid  Hutchman   10  00 

  6  75 

  100  00 


Theodore  Shade. 

J.  Silvestone,  services  as  trustee. 
Fouts,  attorney's  fee   150  00 


Total  credits  93,717  70 

Leaving  a  balance  of  11,282  30 


— which  defendants  should  pay  to  the  clerk 
of  the  circuit  court  for  the  plaintiff,  to  be 
subject  to  the  order  of  that  court 

[13]  We  do  not  believe  that  the  plaintiff 
understanding^  agreed  to  pay  an  attorney 
fee  of  $1,000  In  the  matter  of  the  fund,  or 
that  in  equity  and  good  conscience  he  should 
be  required  to  do  so  out  of  the  trust  fund. 
While  there  was  no  case  In  court,  being  only 
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the  appointment  of  a  trustee,  the  plaintiff 
caused  the  attorney  who  acted  for  him  con- 
siderable trouble  In  regard  to  the  checks  in- 
dorsed by  him,  and  we  think  the  amount  al- 
lowed as  attorney  fees  is  a  reasonable  com- 
pensation for  all  of  the  legal  services  render- 
ed plaintiff. 

[14]  We  do  not  find  that  the  trustee  acted 
willfully  wrong  In  the  matter,  and  have 
therefore  allowed  for  his  services  up  to  the 
time  that  nearly  all  of  the  fund  was  expend- 
ed. Nothing  should  be  allowed  the  trustee 
thereafter.  See  39  Cyc.  480  et  seq.,  and  2 
Perry  on  Trusts,  §  018,  and  notes. 

The  decree  of  the  lower  court  will  be  re- 
versed, and  one  entered  here  In  accordance 
with  this  opinion. 

BENNETT  and  JOHNS,  JJ.,  concur. 
McBKIDE,  O.  J.,  dissents. 

On  Rehearing. 

BEAN,  J.  Our  attention  is  called,  by  mo- 
tion to  modify  the  former  opinion,  to  an  item 
of  $20  which  by  error  was  credited  among 
the  items  allowed  the  defendants  in  the  ac- 
count, which  should  be  corrected.  Attention 
is  also  called  to  Items  allowed  defendants 
therein  as  follows: 

Fred  Hussman   $20  00 

A.  H.  Brown    60  00 

— and  that  these  two  Items  had  never  been 
paid  by  defendant  Fouts,  and  that  there  were 
some  conditions  attached  to  this  defendant's 
agreement  to  pay  the  same  for  the  plaintiff. 
Therefore  these  items  will  also  be  deducted 
from  the  credits  allowed  defendants  In  the 
account,  making  a  total  of  $80.  The  amount 
to  be  deposited  in  the  circuit  court  by  de- 
fendants will  be  increased  in  a  like  amount 
of  $90,  of  which  $50  should  be  paid  to  A.  H. 
Brown,  and  $20  to  Fred  Hussman,  to  cancel 
plaintiff's  indebtedness  to  them,  upon  a  show- 
ing that  the  same  has  not  been  paid,  and  the 
obligation  of  defendant  Fouts  to  pay  the 
same  annulled.  In  the  event  that  it  appears 
that  said  sums  have  been  paid  by  defendant 
Fouts,  then  the  same  shall  be  credited  or 
paid  him  for  so  liquidating  the  Indebtedness 
of  plaintiff. 

The  other  matters  to  which  our  attention 
is  directed  by  the  motion  were  all  fully  con- 
sidered at  the  time  of  rendering  our  former 
opinion. 

With  the  modification  above  mentioned,  the 
former  opinion  is  adhered  to. 


Digitized  by 


Google 


32 


186  PACIFIC  REPORTER 


(Or. 


DOLPH  t.  SPECKART. 
(Supreme  Court  of  Oregon.   Jan.  6,  1920.) 

1.  Evidence  <g=»113(8)— Value  mat  be  mov- 
ed BY  SHOWING  AMOUNT  BEALIZED  AT  SALES. 

When  it  becomes  necessary  to  ascertain 
the  value  of  articles  for  which  there  is  no  open 
market,  evidence  of  price  realized  at  sales  of 
such  articles,  held  under  conditions  calculated 
to  secure  adequate  returns,  is  admissible,  pro- 
vided that  the  time  of  sale  Is  not  too  remote 
to  raise  a  logical  inference. 

2.  Evidence  ®=>422 — Inadmissible  when  in 
conflict  with  written  stipulation. 

In  an  action  by  an  attorney  to  recover  com- 
pensation by  reason  of  a  breach  of  a  percent- 
age contract,  defendant  having  employed  oth- 
er counsel,  who  brought  action,  and  stipula- 
tions were  entered  into  between  the  client 
and  opponent,  wherein  it  was  agreed  that  the 
client  was  entitled  to  at  least  $50,000,  evidence 
that  the  client's  opponent  contended  that  the 
client  was  not  entitled  to  the  amount  stipu- 
lated was  properly  excluded,  being  in  direct 
conflict  with  the  written  stipulation. 

3.  Stipulations  <s=»14(1) — Construction  of 
stipulation  that  payment  to  plaintiff 
should  be  without  prejudice  to  bights. 

A  clause,  "said  payment  to  be  without 
prejudice  to  the  rights  of  any  of  the  parties  to 
this  suit,"  in  a  stipulation  in  an  action  to  re- 
cover part  of  the  estate  of  a  deceased  person 
wherein  it  was  agreed  that  plaintiff  was  enti- 
tled to  at  least  $50,000,  which  was  given  her, 
held  to  refer  to  litigation  as  to  the  balance 
of  the  fund,  and  not  to  the  amount  paid  plain- 
tiff. 

4.  Attorney  and  client  <8=»167(2)— Amount 
of  damages  fob  breach  of  contract  of 
employment  question  for  jury. 

In  an  action  by  an  attorney  for  breach  of 
a  contract  of  employment  under  which  his  com- 
pensation was  to  be  a  certain  percentage  of 
the  amount  recovered,  defendant  having  em- 
ployed other  counsel,  who  brought  an  action, 
wherein  it  was  stipulated  that  defendant  was 
at  least  entitled  to  certain  stock  which  was  de- 
posited in  the  registry  of  the  court,  whether 
defendant  accepted  such  stock  as  her  property 
so  as  to  entitle  plaintiff  to  compensation  held 
for  the  jury,  although  the  stock  remained  in 
the  registry  of  the  court. 

5.  Attorney  and  client  <g=>150 — Breach  of 

CONTRACT  BY  CLIENT;  AMOUNT  OF  COMPEN- 
SATION. 

Where  a  client  breached  a  contract  under 
which  he  employed  an  attorney  to  obtain  or 
recover  part  of  the  estate  of  a  decedent  claim- 
ed by  the  client,  and  employed  other  counsel, 
who  brought  an  action  wherein  it  was  stipulat- 
ed that  the  client  was  at  least  entitled  to  cer- 
tain corporate  stock,  which  was  then  given  to 
the  client,  damages  for  breach  of  the  contract 
with  the  attorney  should  be  based  on  the  value 
of  the  corporate  stock  at  the  time  it  was  issued 
or  given  to  the  client. 


6.  Contracts  <8=>158— Construction  to  give 
effect  to  entire  contract. 

Written  contracts  should  be  construed  from 
the  standpoint  of  the  parties  when  they  were 
contracting,  and  be  so  interpreted  as  to  give  ef- 
fect to  all  the  provisions,  if  possible. 

7.  Attorney  and  client  <©=>144  —  Measure 
of  damages  for  breach  of  contract  of 
employment. 

Where  one  employs  an  attorney  and  makes 
an  express  valid  contract,  stipulating  for  the 
compensation  which  the  attorney  is  to  receive 
for  his  services,  such  contract  is,  generally 
speaking,  conclusive  as  to  the  amount  of  such 
compensation. 

8.  Attorney  and  client  «=»150— Right  of 
client  to  terminate  relationship  cannot 
defeat  claim  fob  compensation. 

While  a  client  may  terminate  the  relation- 
ship between  himself  and  his  attorney,  where 
an  attorney  is  prematurely  discharged  or  is 
otherwise  wrongfully  prevented  from  perform- 
ing the  professional  duties  for  which  he  was 
employed  without  fault  on  his  part,  he  is  enti- 
tled to  compensation,  even  though  the  arrange- 
ment was  for  a  contingent  fee,  provided  the 
contingency  has  happened. 

9.  .Attorney  and  client  €=»145— Measure 
of  damages  for  breach  of  contract  of 
employment. 

A  client,  by  wrongfully  preventing  the  per- 
formance of  acts  which  entitle  an  attorney 
to  specific  compensation  under  a  contract,  be- 
comes liable  in  damages  in  such  amount 

10. "Tbial  <s=»  136(3)— Construction  of  stip- 
ulations AND  ORDERS  IN  OTHER  SUIT  QUES- 
TION FOB  COURT. 

In  an  action  by  an  attorney  for  damages 
for  breach  of  a  contract  of  employment  under 
which  he  was  to  receive  as  compensation  a  cer- 
tain percentage  of  the  amount  recovered,  the 
client  having  employed  other  counsel,  who 
brought  action  in .  the  federal  court,  wherein 
certain  stipulations  were  entered  into  concern- 
ing the  amount  due  the  client,  the  construction 
of  orders  entered  In  the  federal  court  and  stip- 
ulations therein  was  for  the  court. 

11.  Appeal  and  error  <8=  987(2)— Findings 
-supported  by  evidence  not  disturbed. 

Under  the  Constitution,  where  there  is  any 
competent  evidence  to  support  a  verdict,  the 
Supreme  Court  is  precluded  from  disturbing 
the  same. 

Department  2. 

Appeal  from  Circuit  Court  Multnomah 
County;  Robert  Tucker,  Judge. 

Action  by  Chester  V.  Dolph  against  Harriet 
F.  Speckart.  Judgment  for  plaintiff,  and 
defendant  appeals.  Affirmed. 

See,  also,  179  Pac.  657. 

Chester  V.  Dolph,  an  attorney  at  law, 
brings  this  action  against  Harriet  F.  Speck- 
art  to  recover  for  personal  services,  pursu- 
ant to  a  written  contract.  A  verdict  was 
rendered  in  favor  of  plaintiff,  and  from  a 
judgment  thereon  defendant  appeals. 


®=3For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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Several  years  before  entering  into  this  con- 
tract defendant  bad  been  left  a  considerable 
amount  of  property  by  ber  deceased  father, 
Adolph  Speckart,  who  died  in  Butte,  Mont, 
in  1903,  leaving  a  will  by  which  he  devised 
and  bequeathed  one-third  of  his  property  to 
his  widow,  one-third  to  defendant,  and  the 
remaining  one-third  to  his  son.  The  shares 
of  the  defendant  and  the  son,  who  were  then 
minors,  were  to  be  paid  to  them  when  they 
became  21  years  of  age.  They  had  arrived 
at  that  age  prior  to  making  this  contract 
The  estate  had  never  been  settled,  nor  the 
defendant's  share  paid  to  her.  The  defend- 
ant's mother  was  appointed  executrix  of  the 
will  of  Adolph  Speckart  and  completely  ad- 
ministered the  estate  in  Butte,  Mont,  several 
years  prior  to  the  execution  of  this  contract 
Some  time  before  January,  1907,  the  defend- 
ant had  demanded  from  her  mother  and 
ber  uncle,  Leopold  F.  Schmidt  who  was  the 
adviser  of  her  mother,  her  share  of  the  es- 
tate This  demand  was  not  complied  with, 
but  the  uncle,  Leopold  F.  Schmidt  was  ap- 
pointed administrator  of  the  estate  of  Adolph 
Speckart  In  Olympia,  Wash.  While  these 
proceedings  were  pending  plaintiff  and  de- 
fendant on  November  28,  1906,  entered  into 
a  contract  for  the  employment  of  the  plain- 
tiff as  defendant's  attorney.  Under  this  con- 
tract the  plaintiff  performed  services  of  the 
value  of  $128.50,  as  claimed  In  the  first 
cause  of  action.  This  is  admitted  by  de- 
fendant and  there  is  no  lssu0  concerning  the 
same. 

On  January  12,  1907,  plaintiff  and  defend- 
ant entered  into  another  written  contract  re- 
citing that  the  plaintiff  desired  her  attorney 
to  obtain  an  amicable  settlement  of  defend- 
ant's inheritance  from  the  estate  of  her  de- 
ceased father,  and  oppose  a  distribution  of 
the  estate  until  such  amicable  settlement 
could  be  obtained,  and  then  providing  in  part 
as  follows: 

"Now  therefore  in  consideration  of  the  serv- 
ices to  be  rendered  the  party  of  the  second 
part  by  the  party  of  the  first  part  in  the  mat- 
ter of  said  administration  in  said  Thurston 
county,  the  party  of  the  second  part  does  here- 
by agree  and  promise  to  pay  to  the  party  of 
the  first  part  of  all  moneys  and  property  which 
may  come  to  her  ont  of  said  estate  uncondi- 
tionally and  directly  either  through  said  amica- 
ble settlement  or  otherwise  or  through  said 
estate  in  administration  in  said  superior  court 
for  Thurston  county,  the  following  amounts, 
to  wit: 

"If  there  shall  be  so  received  by  the  party 
of  the  second  part  not  more  than  $65,000,  the 
party  of  the  first  part  shall  receive  one  and 
one-half  per  cent.;  if  there  be  received  more 
than  $65,000,  and  not  more  than  $85,000,  the 
party  of  the  first  part  shall  receive  two  per 
cent;  if  there  shall  be  received  more  than 
$85,000,  the  party  of  the  first  part  shall  receive 
two  and  one-half  per  cent." 

At  the  same  time  Harriet  F.  Speckart  sign- 
ed a  letter  of  Instructions  in  detail,  directing 
180  P.— 3 


the  attorney  to  go  to  Olympia  and  protect 
her  interests  and  obtain  an  offer  of  an  am- 
icable settlement  if  possible,  and  also  secure 
information  as  to  the  value  of  her  interest  in 
the  estate.  Thereupon  plaintiff  went  to 
Olympia,  and  returned  with  a  proposition  of 
compromise,  which  was  refused.  On  Janu- 
ary 22,  1907,  defendant  notified  the  plaintiff 
to  perform  no  further  services  for  her,  and 
attempted  to  cancel  the  contract  The  plain- 
tiff refused  to  consider  the  contract  canceled, 
and  notified  the  defendant  that  he  was  ready 
to  perform  his  part  of  the  same.  The  de- 
fendant employed  other  attorneys,  and  in 
September  of  that  year  Instituted  a  suit 
against  her  mother  and  uncle  in  the  United 
States  Circuit  Court  for  the  Western  Divi- 
sion of  the  Western  District  of  Washington. 
In  September,  1909,  plaintiff  brought  this  ac- 
tion, claiming  a  commission  of  2%  per  cent 
on  $119,500,  which  he  alleged  "that  defend- 
ant has  now  received,  since  said  agreement 
of  January  12,  1907,  unconditionally  and 
directly,  money  and  property  which  has  come 
to  her  out  of  the  estate  of  her  deceased  fa- 
ther." The  Jury  allowed  the  plaintiff  the 
sum  of  $2,509.14,  or  two  and  one-half  per 
cent  of  the  sum  of  $100,365.60. 

E.  E.  Heckbert,  of  Portland,  for  appellant 
■  H.  J.  Bigger,  of  Portland,  for  respondent 

BEAN,  J.  (after  stating  the  facts  as  above). 
It  is  the  contention  of  the  defendant  that  she 
never  received  any  money  or  property  from 
her  father's  estate,  within  the  meaning  of 
the  contract  with  the  plaintiff;  that  the  ac- 
counting in  the  federal  court  has  not  been 
completed,  and  that  plaintiff  under  the  terms 
of  the  contract  is  not  entitled  to  any  compen- 
sation at  this  time.  This  question  is  properly 
raised  by  a  motion  for  a  nonsuit.  While  this 
suit  was  pending  in  the  federal  court  defend- 
ant's mother,  on  July  20,  1909,  deposited  in 
the  registry  of  that  court  the  sum  of  $67,- 
535.74,  pursuant  to  a  stipulation  made  be- 
tween the  respective  counsel  of  Miss  'Speck- 
art and  her  mother,  which  is  in  part  as  fol- 
lows: 

"Now,  therefore,  it  is  hereby  stipulated  that 
said  defendant  Henriette  Speckart  will,  on  or 
before  the  1st  day  of  August,  1909,  deposit  in 
said  court  all  said  moneys  and  other  property 
capable  of  delivering,  which  is  in  part  the  sub- 
ject of  litigation  herein  admitted  to  belong  to 
the  complainant,  and  which  is  held  by  said 
Henriette  Speckart,  as  trustee  for  the  com- 
plainant pending  said  litigation,  or  until  fur- 
ther order  of  court;  and  it  is  further  stipulat- 
ed that  pending  the  litigation  or  further  order 
of  court  a  monthly  allowance  of  $250  per 
month,  payable  on  the  first  day  of  each  month, 
beginning  June  1,  1907,  be  paid  to  the  plain- 
tiff out  of  said  fund." 

This  stipulation  was  confirmed  by  an  or- 
der of  court  of  the  same  tenor  July  30,  1909. 
The  testimony  In  the  present  case  also  lnd*- 
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cated  that,  pursuant  to  the  stipulation  and 
the  order  of  the  court,  defendant's  mother, 
as  trustee,  paid  Into  the  court,  on  or  about 
July  30,  J909:  certificate  No.  36,  3,333% 
shares  of  the  capital  stock  of  the  Olympia 
Brewing  Company;  certificate  No.  74, 
2,056%  shares  of  the  capital  stock  of  the 
Salem  Brewery  Association;  certificate  No. 
74,  4,814%  shares  of  the  capital  stock  of  the 
BelUngham  Bay  Brewery ;  and  certificate  No. 
79,  1,061  shares  of  capital  stock  of  the  Acme 
Brewing  Company.  The  stocks  so  deposited 
were  one- third  of  the  shares  held  by  the  trus- 
tee in  the  different  corporations,  and  certifi- 
cates therefor  were  issued  to  Harriet  F. 
Speckart  The  testimony  therefore  tended  to 
show  that  the  title  to  the  stock  passed  to  this 
defendant,  that  she  was  entitled  thereafter 
to  the  dividends  thereon,  and  that  she  receiv- 
ed such  dividends  and  accepted  the  shares  of 
stock  as  her  property.  On  September  14, 
1909,  pursuant  to  a  stipulation  of  the  parties 
In  that  suit,  the  court  ordered  $50,000  of  the 
funds  in  the  registry  of  the  court  deposited 
by  Mrs.  Speckart,  to  be  paid  to  the  complain- 
ant, Harriet  F.  Speckart,  said  payment  to  be 
"without  prejudice  to  the  rights  of  any  of 
the  parties  to  the  litigation  herein  pending," 
it  being  admitted,  as  the  stipulation  recites, 
"that  the  complainant  Is  entitled  to  receive 
at  least  the  sum  of  $50,000  of  the  said  funds 
at  this  time."  Under  these  stipulations  and 
orders  there  was  paid  to  the  defendant  Har- 
riet F.  Speckart,  $57,000,  besides  the  deposit 
of  the  certificates  of  shares  of  stock.  After- 
wards the  United  States  Circuit  Court,  pre- 
paratory to  dismissing  the  complainant's  bill, 
ordered  the  clerk  to  deliver  to  Henrietta 
Speckart  the  above  mentioned  shares  of  cor- 
poration stock  and  all  of  the  balance  of  the 
money  on  deposit.  On  account  of  this  order, 
as  we  understand,  the  defendant  claims  that 
no  right  accrued  to  her  by  virtue  of  the 
shares  of  stock  being  deposited  in  the  federal 
court  That  decree,  however,  was  after- 
wards, reversed  upon  appeal,  and  the  cause 
remanded  for  the  trial  court  to  find  the  ac- 
count Speckart  v.  Schmidt,  190  Fed.  499, 
111  C.  O.  A.  331. 

[f]  In  order  to  prove  the  value  of  the 
brewery  stocks  the  plaintiff  produced  evi- 
dence of  bona  fide  sales  of  stock  of  each  of 
the  corporations,  during  the  summer  of  1909, 
which  indicated  that  the  stocks  had  an  ag- 
gregate value  of  $43,432.05.  Counsel  for  the 
defendant  objected  and  excepted  to  the  in- 
troduction of  such  testimony.  When  it  be- 
comes necessary  to  ascertain  the  value  of 
articles  for  which  there  is  no  open  market, 
evidence  of  prices  realized  at  sales  of  such 
articles,  held  under  conditions  calculated  to 
secure  adequate  returns,  is  admissible,  provid- 
ed that  the  time  of  sale  is  not  too  remote  to 
raise  a  logical  inference.  16  Cyc.  1141  et 
seq. ;  13  Bnc.  of  Ev.  512,  528 ;  Bump  v.  Coop- 
er, 20  Or.  527,  26  Pac  848 ;  Chaperon  v.  Elec- 


tric Co.,  41  Or.  3D,  .67  Pac  928;  Portland  v. 
Investment  Co.,  64  Or.  410,  129  Pac.  756. 
There  was  no  error  in  admitting  such  testi- 
mony. 

In  the  present  case  the  trial  court  charged 
the  jury,  in  effect,  that  if  the  plaintiff  was  at 
all  times  ready,  able,  and  willing  to  carry 
out  the  contract  and  was  prevented,  without 
his  fault,  by  defendant  from  doing  so,  then 
he  would  be  entitled  to  his  compensation. 
The  court  said: 

"The  court  further  instructs  you  that  the 
language  used  in  this  contract  upon  which 
Dolph  seeks  to  recover,  is,  namely  that  Tb« 
party  of  the  second  part  does  hereby  agree 
and  promise  to  pay  to  the  party  of  the  first 
part  out  of  the  moneys  and  property  which 
may  come  to  her  out  of  said  estate,  uncondi- 
tionally and  directly,'  and  the  court  charges 
you  that  If  you  find  from  a  preponderance  of 
the  evidence  in  the  case  that  she  in  the  suit 
brought  by  her  in  the  federal  cpurt  in  the  state 
of  Washington  against  her  mother  and  uncle, 
Leopold  Schmidt,  prior  to  the  commencement 
of  this  action,  that  is,  prior  to  September  24, 
1909,  caused  moneys  and  property  from  the  es- 
tate of  her  father  to  be  deposited  in  the  reg- 
istry of  said  court,  and  said  moneys  and  prop- 
erty were  admitted  to  belong  to  and  to  be  her 
property,  then  such  of  said  moneys  and  prop- 
erty as  were  so  admitted  to  belong  to  her  and 
were  deposited  as  her  property  and  came  to 
her  within  the  meaning  of  the  contract  as  I 
have  outlined  to  you,  then  Dolph  in  this  case  is 
entitled  to  receive  his  commission  thereon  as 
provided  in  the^ontract" 

Also: 

"You  are  further  instructed,  if  you  believe 
from  a  preponderance  of  the  evidence  in  the 
case  that  the  brewery  stocks  belonging  to  her 
father's  estate  and  delivered  by  the  defendants 
in  the  suit  commenced  by  her  (Speckart),  as 
complainant  and  against  her  mother  and  uncle, 
Schmidt  for  an  accounting,  were  at  her  request 
deposited  in  the  registry  of  the  court  in  said 
cause,  with  the  mutual  understanding  and 
agreement  between  all  the  parties  to  said  liti- 
gation that  said  stocks  belong  to  her,  then  in 
that  event  said  stocks  came  to  the  plaintiff 
within  the  purview  of  the  contract  of  January 
12,  1907,  in  litigation  herein,  and  became  the 
property  of  the  defendant  constituting  an  ac- 
counting as  to  said  property  so  deposited,  and 
the  plaintiff  herein  would  be  entitled  to  his 
commission  thereon  as  stipulated  in  the  con- 
tract" 

To  these  instructions  exceptions  were  duly 
saved  by  counsel  for  defendant  Defendant 
requested  the  court  to  Instruct  the  jury  that 
the  evidence  showed  that  the  plaintiff  was 
not  entitled  tto  recover  from  the  defendant 
under  the  contract  until  the  defendant  shall 
have  received  certain  sums  of  money,  or  cer- 
tain property  directly  and  unconditionally, 
and  that  there  is  no  evidence  in  the  case 
showing  that  the  defendant  has  so  received 
any  money  or  property.  To  the  refusal  to 
so  instruct  the  jury,  counsel  for  defendant 
saved  an  exception. 
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Upon  the  trial  of  the  cause  defendant  of- 
fered to  prove  by  the  testimony  of  her  attor- 
ney, J.  w.  Robinson,  that  the  defendant's 
mother,  at  the  time  of  the  proceeding  in  the 
federal  court,  contended  that  the  amount  of 
$o7,000,  which  had  been  paid  the.  defendant 
under  the  stipulation  of  September  13,  1909, 
and  the  order  of  the  court  of  the  same  date, 
was  not  the  correct  amount  and  that  part  of 
It  should  be  refunded. 

[2-5]  From  an  examination  of  the  stipula- 
tion and  order,  quoted  In  part  above,  it  will 
be  readily  seen  that  the  evidence  tendered 
was  in  direct  conflict  with  the  written  stipula- 
tions of  the  parties,  upon  which  the  order 
of  the  court  was  based.  For  this  reason  the 
trial  court  properly  excluded  the  testimony. 
A  further  reference  to  the  stipulation  also 
discloses  that  it  was  plainly  agreed,  in  th# 
federal  court,  that  the  cbmplainant  therein, 
Harriet  F.  Speckart,  the  defendant  herein, 
was  entitled  to  receive  at  least  $60,000. 
There  is  no  dispute,  as  we  understand,  but 
that  she  received  at  least  $7,000,  as  monthly 
allowances.  The  purport  of  the  stipulation 
was  that  the  $67,535.74  was  the  largest 
amount  Henriette  Speckart  represented  could 
be  allowed  her  daughter,  by  the  court,  but 
she  unreservedly  added  that  her  daughter 
was  entitled  to  receive  at  least  $50,000  from 
her  father's  estate.  Should  the  plaintiff  de- 
fer his  action  until  the  rendition  of  the  ac- 
count by  Henriette  Speckart  in  the  federal 
court  Is  completed,  the  amount  received  by 
defendant  might  be  enlarged.  We  do  not  un- 
derstand that  the  amount  could  be  reduced 
below  $50,000.  The  clause  contained  in  the 
stipulation,  "said  payment  to  be  without  prej- 
udice to  the  rights  of  any  of  the  parties  to 
this  suit,"  refers  to  litigation  as  to  the  bal- 
ance of  the  fund,  and  not  to  the  $50,000  paid 
to  defendant,  nor  to  the  $7,000  paid  her  as 
monthly  allowances.  The  court  in  effect  so 
charged  the  jury,  and  we  approve  the  cbarge. 
The  learned  author  of  Black's  Law  Diction- 
ary defines  "without  prejudice"  (page  1243) 
as  follows: 

"Where  an  offer  or  admission  is  made  "with- 
out prejudice,'  or  a  motion  is  denied  'without 
prejudice,'  it  is  meant  as  a  declaration  that  no 
rights  or  privileges  of  the  party  concerned  are 
to  be  considered  as  thereby  waived  or  lost,  ex- 
cept so  far  as  may  be  expressly  conceded  or 
decided." 

It  seems  that  Henriette  Speckart  was  to 
deposit  the  property  "admitted  to  belong  to 
the  complainant  (Harriet  F.  Speckart),  and 
which  is  held  by  said  Henriette  Speckart  as 
trustee  for  the  complainant";  that  certifi- 
cates for  the  one- third  part  of  the  shares  of 
stock,  belonging  to  the  estate  of  the  defend- 
ant's father,  were  Issued  to  Harriet  F. 
Speckart,  as  shown  by  the  books  of  the  sev- 
eral corporations;  and  that  dividends  were 
paid  thereon  and  received  by  defendant. 
Therefore  the  Jury  might  fairly  infer  that 


such  shares  of  stock  were  accepted  by  the 
defendant  as  her  property.  That  they  were 
permitted  to  remain  in  the  registry  of  the 
court  we  do  not  deem  material.  Such  a  re- 
pository would  not  change  the  ownership. 
This  disposition  of  the  shares  of  stock,  so 
long  as  they  were  the  property  of  the  defend- 
ant, according  to  the  finding  of  the  jury 
made  pursuant  to  the  tenor  of  the  testimony, 
was  of  the  same  force  and  effect  as  though 
such  shares  had  been  lodged  In  a  bank  for 
defendant  and  the  dividends  thereon  had 
been  credited  to  her  account  The  dry  wave 
which  has  swept  over  the  country  renders 
the  consideration  as  to  the  brewery  stocks 
something  in  the  nature  of  a  post  mortem  ex- 
amination. Pursuant  to  the  contract  made 
between  plaintiff  and  def  endent,  in  regard  to 
plaintiff's  commission,  we  think  the  court 
was  right  in  admitting  testimony  as  to  the 
value  of  the  stocks  at  the  time  they  were 
issued  to  defendant 

To  restate,  as  we  read  the  record,  the  tes- 
timony, if  believed  by  the  jury,  proved  that 
the  defendant  Harriet  F.  Speckart  received 
in  money  and  property  out  of  the  estate  of 
her  deceased  father,  "unconditionally  and  di- 
rectly," the  amount  upon  which  the  Jury 
computed  the  commission  of  plaintiff. 

[6-1]  Written  contracts  should  be  constru- 
ed from  the  standpoint  of  the  parties  when 
they  were  contracting,  and  be  so  interpreted 
as  to  give  effect  to  all  the  provisions,  if  pos- 
sible. Hildebrand  v.  Bloodsworth,  12  Or.  75, 
e  Pac.  233;  Arment  v.  Yamhill  County,  28 
Or.  474,  43  Pac.  653;  Duniway  v.  Hadley,  91 
Or.  343,  178  Pac.  942.  A  party  who  has 
wrongfully  broken  a  contract  should  not  be 
permitted  to  reap  advantage  from  his  own 
wrong,  by  insisting  on  proof  which  by  reason 
of  his  breach  Is  unobtainable.  In  re  Stern,  116 
Fed.  604-608,  54  C.  0.  A.  60;  Allen  v.  Field, 
130  Fed.  641-653,  65  C.  O.  A  19;  Crichfleld 
v.  Julia,  147  Fed.  65-73,  77  O.  C.  A.  297. 
Where  one  employs  an  attorney  and  makes 
an  express  valid  contract,  stipulating  for  the 
compensation  which  the  attorney  is  to  re- 
ceive for  his  services,  such  contract  is  gen- 
erally speaking,  conclusive  as  to  the  amount 
of  such  compensation.  A  client  has  the  un- 
questionable right  to  terminate  the  relation- 
ship between  himself  and  his  attorney,  yet 
where  an  attorney  Is  prematurely  discharged 
by  the  client  or  is  otherwise  wrongfully  pre- 
vented from  performing  the  professional  du- 
ties for  which  he  was  employed,  without 
fault  on  the  part  of  the  attorney,  the  latter 
Is  entitled  to  compensation.  This  is  so  even 
though  the  arrangement  was  for  a  contingent 
fee,  provided  the  contingency  has  happened. 
The  client,  by  wrongfully  preventing  the  per- 
formance of  the  acts  which  entitled  the  at- 
torney to  the  specific  compensation,  becomes 
liable  in  damages  in  such  amount  2  R.  G. 
L.  p.  1047,  g  129,  and  page  1049,  |  131;  6  C. 
J.  p.  724,  $  292;  Reynolds  v.  Clark  County, 
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162  Mo.  680,  63  S.  W.  882;  Bartlett  v.  Odd 
Fellows*  Sax.  Bank,  79  Cal.  218,  21  Pat  743, 
12  Am.  St.  Rep.  139.  The  motion  for  a  non- 
suit was  rightly  denied. 

In  the  case  of  Larned  v.  City  of  Dubuque, 
86  Iowa,  166,  63  N.  W.  105,  the  Supreme 
Court  of  Iowa  had  under  consideration-  a 
contract  similar  to  the  one  in  the  case  at 
bar.   That  court  said: 

"The  full  performance  of  the  contract  on  the 
part  of  intervener  was  prevented  by  Mrs.  Por- 
ter, and  she  cannot  thus  rob  the  intervener 
of  the  benefits  of  the  contract  which  would 
have  accrued  to  him  in  case  be  had  been  per- 
mitted to  fully  perform  on  his  part  Her  act 
in  settling  with  the  defendant  city  was  a  waiv- 
er of  her  right  to  insist  on  the  collection  of  the 
full  amount  of  the  bonds  and  interest,  as  a  pre- 
requisite to  his  receiving  the  compensation 
provided  in  the  contract." 

The  testimony  Indicated  and  the  jury  evi- 
dently found  that  full  performance  of  the 
contract  on  the  part  of  the  plaintiff  was  pre- 
vented by  the  defendant  She  should  not  be 
allowed  to  thus  deprive  the  plaintiff  of  the 
benefits  of  the  contract  which  would  have 
accrued  to  him  in  case  he  had  been  permitted 
to  fully  perform  on  his  part,  as  he  was 
ready,  able,  and  willing  to  do.  Brodle  v. 
Watkins,  33  Ark.  545,  34  Am.  Rep.  49-51; 
Scheinesohn  v.  Lemonek,  84  Ohio  St  424,  95 
N.  E.  913,  Ann.  Cas.  1912C,  737,  and  note  at 
page  741.  In  Webb  v.  Trescony,  76  Cal.  621, 
18  Pac.  796,  the  court  says: 

"Where,  from  the  nature  of  the  contract,  as 
in  this  case,  no  possible  mode  is  left  for  ascer- 
taining the  damage,  we  will  have  presented 
the  anomalous  case  of  a  wrong  without  a  rem- 
edy, unless  we  adopt  the  only  measure  of  dam- 
ages which  remains,  and  that  is  the  price 
agreed  to  be  paid." 

This  rule  is  invoked  where  the  defendant 
not  only  breaks  the  contract,  but  also  de- 
prives the  plaintiff  of  showing  the  amount  of 
injury  under  the  general  rule.  By  reason  of 
this,  the  defendant  ought  not  to  complain 
that  a  different  rule  is  Invoked  when  it  it 
the  only  way  of  making  her  responsible  for 
her  lack  of  good  faith.  See,  also,  Carlisle  v. 
Barnes,  102  App.  Div.  573,  92  N.  Y.  Supp. 
917;  Coffee  v.  Meiggs,  9  Cal.  364;  Tyler  v. 
March,  1  Day  (Conn.)  1;  Steinberg  v.  Geb- 
hardt,  41  Mo.  520;  Danley  v.  Williams,  16 
Wis.  581;  Moyer  v.  Cantieny,  41  Minn.  242, 
42  N.  W.  1060,  1061;  Kersey  v.  Garton,  77 
Mo.  645;  Shannon  r.  Comstock,  21  Wend. 
457,  34  Am.  Dec.  262. 

[10, 11]  It  was  the  duty  of  the  trial  court 
to  construe  the  written  stipulation  and  or- 
ders in  the  federal  court  pertaining  to  the 
matter.  This  the  learned  tr 'si  Judge  did, 
and  plainly  charged  the  jury  in  regard  there- 
to. The  case  was  fairly  submitted  to  the 
Jury.  The  Jury  found  for  the  plaintiff.  Un- 


der our  Constitution,  where  there  is  'any 
competent  evidence  to  support  such  a  verdict, 
we  are  precluded  from  disturbing  tbe  same. 

Finding  no  error  in  the  record,  the  Judg- 
ment of  the  lower  court  is  affirmed. 

McBRIDE,  O.  J.,  and  JOHNS  and  BEN- 
NETT, JJ.f  concur. 


MERGES  v.  MERGES. 
(Supreme  Court  of  Oregon.  Dec.  2,  1919.) 
1.  Divorce  <s=>312— Review  or  decree  fob 

CUSTODY  OF  CHILD. 

Upon  appeal  from  a  decree  relating  to  the 
custody  of  a  child  of  divorced  persons,  the 
Supreme  Court  has  appellate  jurisdiction  only. 

h.  Divoboe  <$=»312t- Affidavits  filed  in  Su- 
preme Court  mot  considered. 
Under  L.  O.  L.  556,  providing  that  appeals 
shall  be  decided  upon  the  transcript  and  evi- 
dence accompanying  it,  affidavits  filed  in  the 
Supreme  Court  upon  appeal  from  a  decree  re- 
garding the  custody  of  a  child  of  divorced  par- 
ties  cannot  be  considered. 

3.  Divorce  «=>298(1)— Child's  welfare  gov- 
erns custody. 

Although  I*  O.  I*  7057,  provides  that  par- 
ents have  equal  rights  to  the  custody  of  their 
children,  yet,  where  there  1b  a  dispute  between 
divorced  parties,  the  controlling  consideration 
is  the  child's  welfare. 

4.  Divorce  <8=302— Decree  awarding  cus- 
tody of  child  is  conclusive. 

Under  L.  O.  L.  756,  defining  the  effect  of 
decrees,  etc.,  a  modified  decree  granting  a  di- 
vorced husband  the  exclusive  custody  of  his 
son  is  conclusive  in  absence  of  appeal,  and  can 
be  superseded  only  by  showing  that  conditions 
have  changed. 

5.  Divorce  e>=>303 (3)— Burden  or  proof  as 
to  custody  of  child. 

A  divorced  wife  seeking  to  overturn  a  mod- 
ified decree  awarding  custody  of  the  child  to 
its  father  has  the  burden  of  proof. 

6.  Divorce  <$=>303(3)— Evidence  as  to  va- 
lidity of  decree  awarding  child's  cus- 
tody. 

Evidence  that  a  divorced  wife  consented  to 
modification  of  a  decree  so  as  to  award  cus- 
tody of  the  child  to  the  husband  in  order  tj 
avoid  the  husband's  formal  application  for  such 
a  modification,  etc.,  held  to  show  that  she  vol- 
untarily consented  to  the  modified  decree  de- 
spite her  statement  that  she  was  tricked  into 
giving  her  consent  by  representations  that  the 
change  was  merely  formal. 

7.  Divorce  <f=>303(3)— Effect  or  evidence 

REGARDING  CUSTODY  OF  CHILD. 

Evidence  regarding  a  divorced  father's  af- 
fection and  ability  to  care  for  his  son  held  to 
show,  contrary  to  the  finding  below,  that  the 
father  should  continue  to  have  exclusive  cus- 
tody of  the  child  with  permission  that  the  child 
visit  his  mother  at  certain  stated  periods. 


45=  For  other  cases  see  same  topic  and  KEY  -NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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'  In  Banc. 

Appeal  from  Circuit  Court, 
County ;  J.  TJ.  Campbell,  Judge. 

Divorce  action  by  Mary  Edwards  Merges 
against  Ernest  E.  Merges.  On  plaintiff's 
motion  to  change  a  decree  regarding  the 
custody  of  their  child.  Decree  for  plaintiff, 
and  defendant  appeals.  Reversed,  with  in- 
structions. 

The  origin  of  this  litigation  was  a  suit  for 
divorce  by  Mary  Edwards  Merges  against 
her  husband,  Ernest  E.  Merges,  begun  No- 
vember 15,  1912.  The  present  contention  is 
about  the  custody  of  the  minor  son,  Edward 
E.  Merges,  aged  four  years  at  the  commence- 
ment of  the  litigation  in  1912.  The  original 
decree  provided  that  the  plaintiff  and  the 
defendant  should  have  custody  of  the  child 
alternately,  at  times  prescribed.  After- 
wards, on  February  3,  1913,  the  defendant 
moved  the  court  for  a  modification  of  the  de- 
cree respecting  the  control  of  the  son  so  as 
to  give  it  to  the  defendant  exclusively,  and 
the  plaintiff  at  the  same  time  filed  her  con- 
sent to  that  modification.  Accordingly  it 
was  so  done.  On  January  11,  1916,  the 
plaintiff  filed  a  motion  so  to  change  the  next 
previous  decree  as  to  allow  her  to  visit  and 
see  the  child  at  reasonable  and  necessary 
times,  and  that  the  custody  of  him  be 
equally  divided  between  the  plaintiff  and 
the  defendant,  to  each  one  half  of  the  time. 
The  court  passed  an  order  to  be  served  upon 
the  defendant  requiring  him  to  show  cause 
why  the  motion  should  not  be  allowed.  With 
it  he  filed  a  wealth  of  affidavits  from  up- 
wards of  50  of  the  most  eminent  citizens  of 
Portland  to  the  effect  that  the  defendant 
was  intensely  devoted  to  the  welfare  of  the 
child  and  gave  him  every  attention  that 
could  be  bestowed  upon  him  in  the  way  of 
care  of  his  health  and  conduct;  that  the 
little  fellow  was  greatly  attached  to  his  fa- 
'ther  and  to  the  children  living  In  his  neigh- 
borhood and  had  thus  far  shown  the  effects 
of  training  in  his  exemplary  conduct  The 
affidavits  show  that  the  affection  manifested 
between  the  father  and  son  is  unusually 
warm  and  intense. 

The  parties  filed  their  own  affidavits,  and 
throughout  their  personal  showing  runs  a 
vein  of  antagonism  toward  each  other  which 
clouds  the  case. 

Without  any  order  having  been  made,  the 
parties  and  their  attorneys  on  May  23,  1916, 
stipulated  that  the  matter  of  the  custody  of 
the  child  "shall  be  arranged  to  have  the  mi- 
nor son  of  plaintiff  and  defendant  visit  the 
plaintiff,  while  he  Is  In  the  city  of  Portland, 
after  school  hours  during  the  afternoons  of 
Tuesdays  and  Thursdays  each  week  and 
during  the  daytime  of  Saturday  of  each 
week  between  the  hours  of  9  o'clock  a.  m. 
and  7  o'clock  p.  m.  Arrangements  concern- 
ing the  visitation  of  said  child  during  vaca- 
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tions  and  at  other  times  shall  be  decided,  in 
case  of  the  inability  of  plaintiff  and  defend- 
ant to  agree,  by  an  agreement  between  the 
attorneys  for  plaintiff  and  defendant"  No 
action  of  the  court  was  taken  by  virtue  of 
this  stipulation,  and  on  September  21,  1918, 
the  plaintiff  moved  that: 

"That  part  of  said  decree  by  which  the  de- 
fendant is  granted  the  care  and  custody  of  the 
minor  child  of  the  plaintiff  and  the  defendant 
herein,  named  Edward  E.  Merges,  now  of  the 
age  of  about  ten  years,  be  set  aside,  and  that 
the  care  and  custody  of  the  said,  minor  child, 
Edward  E.  Merges,  be  given  to  the  plaintiff, 
and  that  the  plaintiff  have  the  sole  care  and 
custody  of  the  said  minor  child." 


In  addition  to  the  affidavits,  the  court 
heard  testimony  of  the  parties  and  certain 
additional  witnesses,  and  without  making 
findings  of  fact  gave  an  order  of  date  June 
12,  1919,  in  substance  awarding  the  custody 
of  the  child  to  the  plaintiff  from  and  after 
June  14,  1919,  the  end  of  his  school  year, 
giving  the  defendant  the  right  to  have  him 
with  him  one-half  of  the  time  through  the 
summer  vacation,  and  during  the  remaining 
portion  of  the  year  each  alternate  week  dur- 
ing Saturday  and  Sunday,  together  with  the 
right  to  visit  him  at  all  other  reasonable 
times.  The  defendant  appeals  from  this 
order. 

Wallace  McCamant  of  Portland  (John  H. 
Stevenson  and  McCamant  Bronaugh  & 
Thompson,  all  of  Portland,  on  the  brief),  for 
appellant 

E.  E.  Heckbert,  of  Portland,  for  respond- 
ent. 

BURNETT,  J.  (after  stating  the  facts  as 
above).  During  the  progress  of  this  litiga- 
tion concerning  the  custody  of  the  child,  the 
plaintiff  married  another  husband. 

The  testimony  was  heard  and  the  case 
taken  under  advisement  on  February  11, 
1919.  The  decree  was  rendered,  as  stated, 
June  12,  1919.  Although  the  plaintiff  had 
testified  that  she  had  no  home,  and  that  on 
account  of  her  husband's  being  in  the  army 
they  could  not  have  a  permanent  residence, 
the  court  recited  that  it  appeared  to  its  sat- 
isfaction "that  the  plaintiff  has  a  home  es- 
tablished in  Portland,  in  the  county  of 
Multnomah,  state  of  Oregon."  As  narrated 
iu  the  brief  of  the  plaintiff,  some  affidavits 
are  filed  in  this  court  to  the  effect  that  after 
the  hearing  of  the  case  below  she  establish- 
ed herself  in  a  home  at  535  East  Nineteenth 
street  in  Portland;  that  the  defendant  had 
separated  from  his  wife ;  and  that  the  nurse 
he  had  had  in  charge  of  the  child  had  left 
his  employment. 

[1,  2]  As  a  preliminary  to  the  considera- 
tion of  the  case,  all  the  affidavits  filed  in 
this  court  and  procured  after  the  decree  of 
the  circuit  court  had  been  entered  must  be 
laid  out  of  the  calculation.   In  such  cases 
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as  this  the  court  has  only  an  appellate  ju- 
risdiction, and  the  statute  (L>.  O.  L>.  666) 
plainly  says  that  upon  an  appeal  from  a  de- 
cree given  in  any  court  the  suit  shall  be 
tried  anew  upon  the  transcript  and  evidence 
accompanying  It  This- is  not  a  case  where 
the  parties  have  settled  their  dispute  or  one 
where  the  questions  Involved  have  become 
merely  academic,  but  la  one  In  which  the  con- 
troversy still  persists  and  must  be  heard 
upon  Its  merits.  We  cannot  reopen  the  case 
and  allow  additional  testimony  to  be  taken 
upon  either  side  for  the  first  time  In  this 
court  It  is  true  that  In  certain  cases  the 
court  has  heard  and  considered  ex  parte  af- 
fidavits on  motions  to  dismiss  appeals.  For 
Instance,  in  Ehrman  v.  Astoria  Railway  Co., 
26  Or.  877,  88  Pac.  306,  the  plaintiff  had 
brought  suit  to  foreclose  a  mechanic's  lien. 
Having  been  defeated  in  the  circuit  court  he 
appealed,  but  afterwards,  before  the  appeal 
was  heard,  instituted  action  on  his  claim 
and  attached  the  property  of  the  defendant 
This  state  of  affairs  was  made  to  appear  by 
uncontradicted  affidavits  in  this  court  and 
the  appeal  was  dismissed  on  the  ground 
that  because  he  had  begun  an  action  at  law 
and  had  attached  property,  the  plaintiff  had 
waived  bis  pending  appeal.  In  State  ex  reL 
v.  Webster,  58  Or.  376,  114  Pac.  932,  the  re- 
lator sued  to  have  the  defendant  make  a 
showing  of  the  number  of  days  he  had  been 
absent  from  the  office  of  county  judge  on 
private  business.  Pending  the  appeal  by  the 
relator,  the  defendant  resigned  the  office 
mentioned,  and  the  court  dismissed  the  ap- 
peal on  the  ground  that  the  question  had 
become  purely  academic  and  did  not  present 
any  real  controversy.  In  many  other  cases 
the  court  has  dismissed  the  appeal  when  the 
contention  is  shown  without  contradiction 
to  have  been  ended.  Such  Instances  are 
Moores  v.  Moores,  36  Or.  261,  59  Pac.  327; 
Thomas  v.  Booth-Kelly  Co.,  52  Or.  534,  97 
Pac.  1078,  132  Am.  St  Rep.  713.  The  mat- 
ter is  thus  aptly  stated  in  LlvesTey  v. 
Johnston,  48  Or.  40,  48,  84  Pac.  1044,  1046, 
where  it  was  urged  by  the  appellants  that 
the  parties  had  settled  the  dispute  and  can- 
celed the  contract  upon  which  the  suit  was 
based,  Mr.  Chief  Justice  Robert  S.  Bean 
speaking  for  the  court: 

"This  is  an  appellate  court  constituted  and 
organized  to  revise  and  correct  the  proceedings 
of  the  trial  court  when  regularly  brought 
before  it  by  appeal,  and  has  no  original  juris- 
diction, except  such  as  may  be  incident  to  and 
in  aid  of  its  appellate  powers.  *  *  *  Its  in- 
quiry is  ordinarily  confined  to  an  examination 
of  the  record  of  the  court  below  as  embodied 
in  the  transcript  but  where  the  appellant  has, 
by  some  act  of  his  subsequent  to  the  rendition 
of  the  judgment  or  decree  appealed  from,  waiv- 
ed the  right  of  appeal  or  otherwise  terminated 
the  controversy,  such  fact  may  be  shown  by 
evidence  dehors  the  record,  and  the  appeal  will 
be  dismissed  because  there  is  no  longer  any 


substantial  controversy  between  the  parties. 
*  *  *  But  where  die  relief  sought  is  based 
on  newly  discovered  evidence,  the  remedy  is 
not  by  motion  in  this  court,  but  by  an  original 
suit  ( to  vacate  or  annul  the  decree.  *  •  • 
The  facts  upon  which  the  motion  in  question 
is  based  are  in  the  nature  of  newly  discovered 
evidence,  and  the  inquiry  presented  involves 
the  consideration  and  decision  of  controverted 
questions  of  fact.  The  plaintiffs  deny  that  any 
settlement  of  the  subject-matter  of  the  litiga- 
tion was  ever  made  by  them  with  Johnston. 
This  question  cannot  be  tried  out  on  ex  parte 
affidavits  in  this  court,  and  the  defendants' 
remedy,  if  any,  must  be  found  in  some  other 
proper  proceeding." 

So  here,  If  any  change  In  the  affairs  of 
the  parties  here  Involved  has  occurred  since 
the  hearing  in  the  court  below,  which  would 
authorize  an  alteration  In  the  custody  of 
the  child,  It  must  be  made  the  subject  of 
litigation  In  the  court  of  original  jurisdic- 
tion. We  are  without  power  to  consider 
such  a  showing. 

[3]  The  defendant  contends  that  the  fa- 
ther has  the  preference  In  the  custody  of 
the  children,  and  cites  Jackson  v.  Jackson, 
8  Or.  402,  In  support  of  this  theory.  That 
case  was  decided  before  the  enactment  of 
section  7057,  I*  O.  L.,  which  statute  de- 
clares that: 

"Henceforth  the  rights  and  responsibilities 
of  the  parents,  in  the  absence  of  misconduct, 
shall  be  equal,  and  the  mother  shall  be  as  fully 
entitled  to  the  custody  and  control  of  the  chil- 
dren and  their  earnings  as  the  father." 

Primarily,  therefore,  under  our  statute, 
the  parents  have  equal  rights  to  the  custody 
of  their  children.  Where  this  Is  in  dispute 
It  is  universally  conceded  that  the  controll- 
ing consideration,  paramount  above  all  oth- 
ers, is  the  welfare  of  the  child.  It  is  not  a 
chattel  like  pigs,  chickens,  or  furniture,  to 
be  divided  between  the  divorce  litigants  on 
the  basis  of  monetary  value;  neither  is  its 
custody  to  be  made  the  vehicle  for  a  contin- 
uation of  their  antagonisms  and  resentments 
toward  each  other.  It  is  a  matter  of  almost 
tragic  regret  that  parents  should  break  up 
their  home  by  their  bickerings  and  deprive 
their  children  of  that  nurture  and  admoni- 
tion that  congenial  parents  can  give.  But 
such  things  happen,  and  out  of  the  wreck 
the  courts  must  do  the  best  possible  under 
the  circumstances  for  the  welfare  of  the  off- 
spring. The  preferences  of  the  parents, 
whether  founded  in  spite  or  In  real  affec- 
tion, must  yield  to  the  best  interests  of  the 
child.  The  authorities  are  practically  unan- 
imous on  this  subject  The  principle  is  con- 
ceded in  the  argument  and  it  is  not  neces- 
sary to  note  precedents  in  support  of  this 
conclusion. 

[4]  The  court  rendered  a  decree  respecting 
the  condition  and  custody  of  the  child.  The 
defendant  cites  many  precedents  to  the  ef- 
fect that  this  decree,  like  all  others  of  a 
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court  having  competent  Jurisdiction  of  the 
persons  and  of  the  subject-matter,  Is  final, 
and  that  it  cannot  be  overturned  or  modi- 
fled  unless  subsequent  conditions  justify 
such  a  change.  To  this  effect,  see  Crockett 
v.  Crockett,  132  Iowa,  888,  106  N.  W.  944, 
where  the  court,  speaking  by  Mr.  Justice 
Bishop,  says: 

"It  is  fundamental  doctrine  that  a  matter,  in- 
cluding all  phases  which  are  or  should  have 
been  brought  to  the  consideration  of  the  court, 
which  has  been  once  litigated  and  passed  into 
judgment  or  decree,  must  be  considered  as  set- 
tled beyond  recall.  The  rule  and  the  reason 
for  it  spring  readily  to  the  mind  of  every  law- 
yer. And  the  rule  has  application  to  divorce 
cases,  and  to  matters  collateral  thereto,  equal- 
ly with  all  other  cases,  save  that  as  authorized 
by  the  statute,  and  as  dictated  by  that  tender 
solicitude  for  the  welfare  of  children  by  which 
the  courts  should  ever  be  actuated,  a  change 
may  be  made,  whenever  adequate  cause  arising 
out  of  changed  conditions  shall  be  made  to  ap- 
pear"—citing  many  authorities. 

We  need  not  go  far  afield  to  sustain  this 
principle ;  for  it  Is  settled  by  section  756,  L. 
O.  L.,  reading  In  part  thus: 

"The  effect  of  a  judgment,  decree,  or  final  or- 
der in  an  action,  suit,  or  proceeding  before  a 
court  or  judge  thereof  of  this  state  or  of  the 
United  States,  having  jurisdiction  to  pronounce 
the  same,  is  as  follows:— 

"1.  In  case  of  a  judgment,  decree,  or  order 
against  a  specific  thing,  or  in  respect  to  the 
probate  of  a  will  or  the  administration  of  the 
estate  of  a  deceased  person,  or  in  respect  to 
the  personal,  political,  or  legal  condition  or  re- 
lation of  a  particular  person,  the  judgment,  de- 
cree, or  order  is  conclusive  upon  the  title  to 
the  thing,  the  will  or  administration,  or  the 
condition  or  relation  of  the  person." 

The  order  of  February  3,  1913,  therefore, 
granting  the  exclusive  custody  of  the  son  to 
his  father,  the  defendant,  was  final  and  con- 
clusive In  the  absence  of  an  appeal  there- 
from, and  can  be  changed  or  superseded  only 
by  a  showing  that  for  some  reason  the  fa- 
ther is  not  competent  to  care  for  the  child 
or  that  some  condition  has  arisen  rendering 
his  further  care  and  custody  by  the  father 
inimical  to  the  child's  welfare. 

[S]  The  burden  Is  upon  the  party,  the 
plaintiff  here,  seeking  to  overturn  the  ar- 
rangement made  by  the  order  of  February 
8,  1913,  for  she  Is  the  moving  party. 

[6]  She  contends  In  her  affidavit  that  she 
was  Induced  to  consent  to  the  modification 
embodied  In  that  order  by  the  representa- 
tion of  the  defendant's  attorney  to  the  effect 
that  the  change  was  merely  formal,  for  the 
purpose  of  giving  the  defendant  a  better 
showing  In  the  way  of  balancing  the  fact 
that  she  had  obtained  the  decree  of  divorce. 
She  Is  contradicted  In  that  matter  by  the 
circumstantial  affidavits  of  the  then  attorney 
of  the  defendant.  These  affidavits  are  to 
the  effect  that,  after  the  divorce  had  been 


granted,  the  defendant  went  on  a  business 
trip  to  California;  that  on  his  return  he 
obtained  certain  documentary  and  other  evi- 
dence which  he  claimed  reflected  adversely 
upon  the  character  of  the  plaintiff  and  tended 
greatly  to  show  her  lack,  of  qualification  for 
the  care- and  custody  of  the  child,  which  evi- 
dence was  shown  to  her  attorney,  who  in 
turn  consulted  his  client,  the  plaintiff,  about 
it,  and  notified  her  of  the  proposal  of  the 
defendant  to  make  it  a  ground  for  his  ap- 
plication to  the  court  for  the  modification 
unless  she  would  consent  to  such  change  In 
the  decree;  that,  after  consulting  with  her 
attorney  on  the  subject,  she  did  consent,  as 
already  stated,  signing  the  agreement  not 
only  herself,  but  by  her  attorney  also,  and 
the  modification  was  accordingly  made,  as 
stated.  It  Is  not  necessary  here  to  inquire 
whether  the  defendant's  showing  mentioned 
in  the  attorney's  affidavits  was  true  or  false. 
It  Is  not  before  us  and  we  are  not  called 
upon  to  Investigate  It.  The  affidavit,  which 
merely  alludes  to  the  general  nature  of  the 
defendant's  claim,  Is  considered  In  rebuttal 
of  the  plaintiff's  contention  that  she  was 
tricked  into  giving  her  consent  to  the  de- 
cree she  now  seeks  to  have  modified.  Her 
then  attorney  Is  not  produced  to  contradict 
this  statement,  and  the  weight  of  the  testi- 
mony moves  us  to  say  that  the  decree  of 
February  3,  1913,  was  entered  with  her  con- 
sent and  is  valid.  Moreover,  she  makes  no 
formal  attack  upon  the  decree  except  by  her 
innuendoes  In  her  affidavit  She  did  not 
appeal  from  that  decree.  Consequently  we 
must  hold  It  to  be  a  valid  exercise  of  the 
power  of  the  court. 

[7]  Concerning  the  actors  in  this  domes- 
tic tragedy,  the  record  shows  that  the  par- 
ents  were  unable  to  agree  in  their  affairs, 
that  bitter  quarrels  were  prevalent  between 
them,  and  that  the  defendant  had  prepared 
to  sue  for  divorce  and  the  custody  of  the 
child.  In  pursuance  of  some  negotiations 
he  declined  to  file  the  complaint,  but  he  and 
the  present  plaintiff  went  together  from 
Portland  to  Oregon  City  in  his  automobile, 
where  the  summons  and  complaint  were 
served  upon  the  defendant,  as  they  sat  to- 
gether in  the  car  in  front  of  the  courthouse. 
The  plaintiff's  present  husband  also  Insti- 
tuted a  suit  against  his  then  wife  for  di- 
vorce. The  latter  defendant  not  only  resist- 
ed the  divorce,  but  instituted  an  action 
against  the  plaintiff  in  this  suit  for  aliena- 
tion of  her  husband's  affections.  After  the 
modification  of  the  decree  relating  to  the 
custody  of  the  child,  the  present  plaintiff  ab- 
sented herself  from  the  state.  For  a  time 
she  lived  at  Vancouver,  Wash.,  and  would 
come  to  visit  the  boy  on  Sundays.  She  also 
lived  In  Seattle,  and  when  the  child  was  tak- 
en ill  with  appendicitis  and  was  in  the  hos- 
pital in  Portland  she  went  there  and  re- 
mained with  him  until  he  was  convalescent 
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Likewise  she  traveled  in  California,  being  f 
absent  from  the  state  on  that  trip  for  about  i 
nine  months.  She  contends  that  she  was 
put  off  with  excuses  when  she  desired  the 
child  to  visit  her,  so  that  his  visits  became 
less  and  less  frequent  The  defendant  says  ■ 
that  while  she  was  at  Vancouver  and  in 
that  neighborhood  she  was  never  denied  her 
requests  to  have  the  child  visit  her,  and  he 
was  sent  to  see  her,  not  always  on  the  par- 
ticular date  she  demanded,  but  as  soon  as 
convenient  thereafter.  She  complained  that 
when  she  was  allowed  to  visit  the  boy  she 
was  never  permitted  to  see  him  alone,  but 
always  in  the  presence  of  some  third  person, 
and  that  when  he  came  to  Vancouver  he 
was  accompanied  by  some  custodian,  some- 
times by  his  paternal  grandfather  and  some- 
times by  his  nurse.  It  turned  out,  however, 
that  the  nurse  In  question  was  her  warm 
personal  friend  and  she  testified,  In  sub- 
stance, that  there  was  no  one  with  whom 
she  would  rather  have  the  child.  It  appears 
by  the  record  that  the  defendant  was  mar- 
ried again  and  afterwards  separated  from  his 
second  wife.  It  Is  amply  shown,  however,  by 
the  testimony  and  by  'affidavits  In  the  record 
that  through  all  these  troubles  the  defend- 
ant had  devoted  himself  to  the  care  of  the 
boy  and  his  training,  so  that  he  has  grown 
to  be  a  very  manly,  lovable  child.  The 
great  weight  of  the  testimony  also  is  that 
the  defendant  has  taught  his  son  to  respect 
and  love  his  mother. 

Both  parties  are  amply  able  financially  to 
provide  for  the  welfare  of  the  child.  The 
defendant  maintains  a  home  in  a  very  re- 
spectable neighborhood  In  Portland  and  is 
shown  to  be  surrounded  by  excellent  people. 
The  boy's  playmates  mainly  live  In  that 
neighborhood  and  his  friends  are  there. 
Even  the  mother  says: 

"Mr.  Merges  is  abnormally  fond  of  the  child. 
I  have  never  at  any  time  denied  that  he  was 
abnormally  fond  of  the  child.  In  fact,  it  is 
almost  a  mania." 

She  says,  too,  that  the  child  Is  afraid  of 
his  father.  But  she  is  utterly  alone  In  this 
statement  No  other  witness  or  affiant  says 
anything  of  the  kind.  The  consensus  of 
those  who  have  spoken  on  that  subject  ex- 
cept herself,  is  that  father  and  son  are  ex- 
tremely fond  of  each  other,  and  that  the 
control  of  the  father  over  the  son  Is  by 
means  of  affection,  and  not  force.  To  sum 
up  on  this  point,  it  is  plain  that  since  the 
decree  of  February  3,  1913,  no  material 
change  has  occurred  in  the  father's  ability 
or  inclination  to  care  for  the  child  In  the 
best  possible  manner.  If  he  was  fit  then  to 
have  the  care  of  the  child,  he  is  fit  now. 
The  mother  voluntarily  relinquished  the 
custody  of  the  child.  Her  voluntary  ab- 
sence from  the  state  and  her  marriage  to 
her  present'  husband  do  not  detract  from 
the  finality  of  the  former  decree  or  depreci- 


ate the  excellence  of  the  defendant  as  a 
caretaker  for  his  son.  At  least  they  do  not 
turn  the  scale  In  her  favor  or  aid  her  In  her 
effort  to  show  that  new  conditions  have  aris- 
en requiring  a  change  of  custody  for  the 
minor.  To  take  him  from  the  devoted  care 
of  his  father,  under  whose  tutelage  he  has 
been  for  seven  years,  with  such  excellent  re- 
sults In  the  child's  conduct  and  to  put  him 
In  the  home  of  a  stepfather,  under  the  cir- 
cumstances of  the  case,  would  be  to  disrupt 
the  foundations  of  his  character,  to  the  great 
hurt  of  the  child.  As  already  intimated,  a 
vein  of  acrimony  toward  each  other  runs 
through  the  personal  statements  of  the  two 
parents.  A  divided  custody  of  the  boy  would 
tend  to  Intensify  rather  than  to  allay  this, 
and  he  .would  be  the  innocent  sufferer  on 
account  of  It  He  lived  happily  and  with 
excellent  results  in  charge  of  his  father  un- 
der the  decree  to  which  the  mother  advisedly 
gave  her  consent  It  Is  best  under  the  cir- 
cumstances to  let  well  enough  alone  until 
new  conditions  Intervene  to  disturb  the  sta- 
tus established  by  that  decree.  The  deter- 
mination entered  February  3,  1913,  should 
not  be  disturbed,  and  so  far  as  it  has  been 
affected  by  the  one  of  June  12,  1919,  the  lat- 
ter decree  should  be  reversed,  and  one  en- 
tered giving  to  the  defendant  the  exclusive 
custody  of  the  child. 

Thus  far  we  have  proceeded  upon  the 
consideration  of  the  best  welfare  of  the  boy, 
relegating  to  a  secondary  place  the  prefer- 
ences and  caprices  of  the  parents,  whether 
they  amount  to  mere  captious  and  quarrel- 
some contentions,  or  whether  they  are 
founded  In  sincere  love  for  the  child.  The 
father  ought  not  to  be  deprived  of  the  soci- 
ety of  the  son,  upon  whom  he  is  lavishing 
such  a  wealth  of  affection.  No  matter  what 
the  conduct  of  the  plaintiff  may  have  been, 
we  cannot  attempt  to  quench  the  flame  of 
maternal  love  which  exists  in  every  moth- 
er's heart,  and  she  ought  to  be  privileged  to 
see  the  child  and  visit  with  him.  Some  rea- 
sonable concession  ought  to  be  made  In  that 
direction.  As  a  working  basis,  therefore, 
upon  which  the  parties  shall  act  a  decree 
will  be  entered  to  the  effect  that  the  custody 
of  the  child  shall  be  given  to  tils  father,  the 
defendant,  with  the  proviso  that  the  plaintiff 
may  have  the  child  with  her  to  the  exclu- 
sion of  the  defendant  during  the  first  half 
of  the  summer  vacation  of  the  Portland,  Or., 
public  schools,  and  during  Saturday  and 
Sunday  of  every  alternate  week  of  the  re- 
mainder of  the  year,  beginning  with  the 
Saturday  next  after  the  filing  of  the  man- 
date of  this  court  In  the  circuit  court  The 
decree  will  be  In  such  general  terms,  with 
the  admonition  to  the  parties  that  the  law  Is 
in  such  cases  that  if  new  conditions  arise 
rendering  it  desirable.  In  the  Judgment  of 
the  court,  considering  the  best  Interests  of 
the  child,  that  a  change  should  be  made  In 
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his  custody,  the  court  la  open  on  the  appli- 
cation of  either  party  to  bring  about  such  a 
change.  The  plaintiff  and  the  defendant 
have  been  separated.  They  should  lay  down 
their  rages,  revenges,  and  resentments  in  the 
Interest  of  the  child.  They  should  not  make 
his  care  or  custody  the  occasion  for  con- 
tinued bickering.  They  ought  to  have  more 
regard  for  his  welfare  than  to  cloud  his  life 
with  constant  quarreling.  It  Is  Impractica- 
ble further  to  lay  down  specific  hours  or 
days  when  the  mother  shall  see  her  son. 
Forced  upon  us  as  this  dispute  Is  by  the 
contentious  estrangement  of  the  parents, 
we  are  obliged  to  devise  a  modus  vlvendl, 
whereas  the  parties  In  the  exercise  of  com- 
mon sense  ought  to  settle  it  themselves  by 
mutual  concessions.  If  they  have  genuine 
regard  for  the  welfare  of  their  own  child, 
they  will  act  reasonably  and  not  trouble  the 
court  with  captious  litigation.  They  should 
withdraw  their  own  personalities  from  the 
contest  and  so  conduct  themselves  as  rea- 
sonable people  that  something  may  be  saved 
from  the  wreck  of  their  home,  for  the  bene- 
fit of  the  boy. 

The  decree  of  the  circuit  court  will  be  re- 
versed, and  one  entered  In  accordance  with 
this  opinion,  with  the  further  provision  that 
neither  party  recover  costs  or  disbursements 
from  the  other. 


FIRST  NAT.  BANK  OF  UNION  v.  WEG- 
ENER et  al.  (HALL,  Intervener). 

WRIGHT  v.  WEGENER  et  aL  (LA 
GRANDE  NAT.  BANK  et  aL,  Interveners.) 

(Supreme  Court  of  Oregon.  Dee.  16,  1919.) 

1.  Chattel   mortgages  <g=>159 — Right  of 

POSSESSION  IN  MORTGAGOR  UNTIL  BREACH  OF 
CONDITIONS. 

Under  a  chattel  mortgage  the  right  of  pos- 
session remains  in  mortgagor  until  there  is  a 
breach  of  the  conditions  after  which  the  mort- 
gagee has  the  qualified  title  giving  him  posses- 
sion. 

2.  Chattel  mortgages  <3=34— Bill  of  bale 
in  substance  chattel  mortgage. 

An  instrument  in  form  of  bill  of  sale,  pro- 
viding that  upon  compliance  with  certain  condi- 
tions by  seller  the  sale  should  become  null  and 
void,  held,  in  substance,  a  chattel  mortgage. 

S.  Chattel  mortgages  ®=>84— Valid  as  be- 
tween mortgagor  and  mortgages  though 
not  recorded. 
A  chattel  mortgage  is  valid  as  between  the 

parties,  though  not  of  record. 

4.  Bankruptcy  <g=151,  152  —  Trustee  as 
against  chattel  mortgagee  under  unfil- 
ed mortgage  stands  an  attaching  cred- 
itor. 

Under  Bankruptcy  Act  as  amended  in  1910 
(U.  S.  Comp.  St.  §  9631),  a  trustee  in  bank- 


ruptcy, as  against  the  rights  of  a  chattel  mort- 
gagee under  an  unfiled  chattel  mortgage,  stands 
in  the  position  of  an  attaching  creditor,  and  his 
rights  are  determined  as  of  the  date  the  petition 
in  bankruptcy  was  filed. 

5.  Bankruptcy  <3=>184(2)  —  Chattel  mort- 
gage, recorded  as  bill  of  sale  against 
trustee  in  bankruptcy,  valid  pending 
foreclosure. 

Where  instrument  in  form  of  bill  of  sale, 
but  in  substance  a  chattel  mortgage,  was  filed 
and  recorded  as  bill  of  sale  at  the  time  of  the 
filing  of  bankruptcy  proceedings  against  "mort- 
gagor, and  mortgagee  at  time  thereof  had  pos- 
session of  the  property  covered  by  the  mort- 
gage, and  action  was  then  pending  by  mortgagee 
to  foreclose  the  mortgage,  the  mortgage  lien  was 
good  as  against  trustee  in  bankruptcy,  though 
the  instrument  wag  recorded  as  a  bill  of  sale  in- 
stead of  as  a  chattel  mortgage. 

6.  Bankruptcy  «j=»18(2)— Notice  to  trustee 
in  bankruptcy  of  ohatteS  mortgage  on 
bankrupt's  pbopehty  sufficient. 

Where  at  the  time  of  the  filing  of  bankrupt- 
cy proceedings  against  mortgagor,  an  action  to 
foreclose  labor  liens  against  the^umber  covered 
by  the  mortgage  was  pending,  wherein  an  affi- 
davit had  been  filed  referring  to  chattel  mort- 
gage on  the  property,  and  where  the  bankrupt's 
petition  referred  to  such  mortgage,  the  trustee 
in  bankruptcy  upon  adjudication  of  bankruptcy 
had  legal  notice  of  such  mortgage,  though  it  was 
not  of  record. 

7.  Chattel  mortgages  <S=>290— No  attor- 
ney's fees  allowed  on  foreclosure. 

In  foreclosing  chattel  mortgage  no  attorney's 
fees  should  have  been  allowed,  where  there  was 
no  provision  for  payment  thereof  in  either  note 
or  mortgage. 

8.  Logs  and  logging  ®=>23— Right  to  la- 
borers' LIENS  IS  STATUTORY. 

The  right  to  a  laborer's  lien  on  lumber  is 
statutory,  and  in  the  absence  of  a  specific  law 
such  a  right  would  not  exist. 

9.  Logs  and  Logging  <s=s24— Statute  giv- 
ing LABOR  LIEN  LIBERALLY  CONSTRUED. 

L.  O.  L.  §  7462,  giving  lien  for  labor  per- 
formed in  the  manufacture  of  lumber,  1s  re- 
medial, and  should  be  liberally  construed  in  fa- 
vor of  the  lien. 

10.  Logs  and  logging  ©=>32— Laborers' 
lien  lost  by  removal  of  lumber. 

Under  L.  O.  L.  §  7462,  giving  lien  for  serv- 
ices performed  in  the  manufacture  of  lumber 
while  the  same  remains  at  the  yard  wherein 
manufactured,  laborers  had  no  lien  upon  lumber 
which  had  been  hauled  12  miles  from  the  yard 
wherein  it  was  manufactured,  in  view  of  sec- 
tions 7464-7467. 

11.  Logs  and  Logging  <S=»23— Liens  for 
cutting  logs  and  manufacturing  lumber 
distinct. 

L.  O.  L.  §  7461,  giving  laborer  lien  for  la- 
bor in  the  cutting  of  logs,  and  section  7462, 
providing  for  laborers'  lien  for  labor  performed 
in  the  manufacture  of  lumber,  though  parts  of 
the  same  act  are  separate  and  distinct  from  each 
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other;  the  former  being  intended  tor  Security  to 
the  logger  and  the  latter  to  the  operators  in  the 
mill. 

12.  LoOB  AND  LOGGING  «S=>33(2)— LlEN  STATE- 
MENTS MUST  SPECIFY  LABOR  CUTTING  LOGS 
AND  MANUFACTURING  LUMBER. 

Even  if  laborer  could  make  and  enforce  a 
joint  or  dual  lien  for  services  in  cutting  logs 
under  L.  O.  L.  §  7481,  and  in  manufacturing 
lumber  under  section  7462,  he  would  be  requir- 
ed to  specify  in  his  statement  the  amount  and 
value  of  his  labor  for  cutting  logs,  and  the 
amount  and  value  thereof  in  manufacturing 
lumber. 

13.  Logs  and  logging  <8==>25 — Lien  fob  out- 
ting  LOGS  COVERS  LUMBER  MANUFACTURED 
THEREFROM. 

Under  L.  O.  L.  |  7461,  a  logger  has  a  lien, 
not  only  upon  the  logs  cut,  but  upon  the  lum- 
ber manufactured  therefrom,  so  long  as  it  can 
be  followed  and  identified. 
• 

14.  Logs  and  logging  «=»33(2)— Enforce- 
ment OF  LIEN  NOTWITHSTANDING  SURPLUS- 
AGE IN  LIEN  STATEMENT. 

Where  the  laborers  were  paid  in  full  at  the 
time  of  the  removal  of  sawmill  to  a  new  site, 
the  lien  for  labor  will  be  enforced  as  to  the  lum- 
ber at  the  new  site,  though  the  claim  was  for  a 
lien  on  all  of  the  lumber,  including  that  on  the 
old  site. 

15.  Logs  and  logging  <8=»38(11)— Attor- 
ney's FEE  GRANTED  ON  FORECLOSURE  OF  LIEN 
REASONABLE. 

$250  held,  under  the  evidence,  a  reasonable 
attorney's  fee  for  foreclosing  of  14  laborers' 
liens  on  lumber. 
Bean,  J.,  dissenting  in  part. 

In  Banc. 

Appeal  from  Circuit  Court,  Union  County; 
J.  W.  Knowles,  Judge. 

Action  by  First  National  Bank  of  Union, 
Or.,  against  C.  F.  Wegener  and  others,  part- 
ners as  the  Western  White  Pine  Lumber 
Company,  and  others,  in  which  George  F. 
Hall,  trustee,  intervened,  consolidated  with 
action  by  P.  C.  Wright  against  C.  F.  Wegener 
and  others,  partners  as  the  Western  White 
Pine  Lumber  Company,  and  others,  in  which 
the  La  Grande  National  Bank  of  La  Grande, 
Or.,  and  George  F.  Hall,  trustee,  inter- 
vened. From  decree  rendered,  P.  C.  Wright 
and  George  F.  Hall,  trustee,  appeal.  Af- 
firmed as  modified. 

This  case  came  before  Che  court  on  a  mo- 
tion to  dismiss  the  appeal,  which  was  over- 
ruled.  181  Pac.  990. 

R.  J.  Green  and  H.  E.  Dixon,  both  of  La 
Grande,  for  appellant. 

T.  H.  Crawford,  of  La  Grande  (Crawford 
&  Eakln,  of  La  Grande,  and  B.  F.  Wilson, 
of  Union,  on  the  brief),  for  respondent. 

John  L.  Rand,  of  Ba*er  (James  H.  Nichols, 
of  Baker,  on  the  brief),  for  George  F.  Hall, 
intervener. 


Crawford  ft  Eakln,  of  La  Grande,  on  the 
brief,  for  intervening  defendant  La  Grande 
Nat  Bank. 

On  the  Merits. 

JOHNS,  J.  On  June  26,  1918,  the  First 
National  Bank  of  Union  filed  Its  complaint 
against  C.  F.  Wegener,  L.  E.  McCarthy,  and 
W.  W.  Markle,  partners  under  the  firm  name 
of  Western  White  Pine  Lumber  Company; 
A.  M.  Stonedahl  and  M.  F.  Davis,  partners 
as  Stonedahl  &  Davis;  P.  C.  Wright,  and 
later  George  F.  Hall,  trustee,  as  defendants— 
in  which  it  Is  alleged  that  on  December  6, 
1917,  the  plaintiff  loaned  to  the  defendant 
company  $1,575,  for  which  the  latter  then 
executed  Its  note  to  the  bank,  payable  six 
months  after  date;    that  on  December  7, 

1917,  the  plaintiff  loaned  to  the  defendant 
company  $1,550,  taking  a  note  therefor;  and 
that  on  the  latter  date  the  company  executed 
and  delivered  to  the  plaintiff  a  certain  bill 
of  sale  of  304,500  feet  of  lumber,  of  which 
31,000  feet  was  then  piled  on  the  yards  of 
the  company  at  what  is  known  as  the  Hag- 
gerty  site  in  Union  county,  to  secure  the 
payment  of  these  promissory  notes,  which 
Instrument  was  duly  filed  in  the  office  of  the 
county  clerk  of  Union  county  and  entered  in 
Book  C,  at  page  172,  Record  of  Bills  of  Sale. 
It  Is  next  alleged  that  on  February  9,  1918, 
the  plaintiff  made  a  further  loan  of  $1,100  to 
the  defendant  company,  for  which  it  took 
the  company's  demand  note;  that  on  April 
8,  1918,  the  defendant  company  executed  to 
the  Union  bank  another  note  for  $1,800,  pay- 
able six  months  after  date ;  and  that  on  the 
same  date  it  delivered  to  the  Union  bank  its 
certain  bill  of  sale  of  265,000  feet  of  lumber 
on  the  Haggerty  site,  which  was  duly  filed 
and  recorded  as  a  bill  of  sale  on  April  9, 

1918,  In  Book  C,  page  185,  Record  of  Bills  of 
Sale,  and  which  was  intended  to  secure  the 
payment  of  the  two  promissory  notes  last 
above  described.  It  Is  next  alleged  that  on 
May  7,  1918,  as  evidence  of  a  loan  then  made, 
the  defendant  company  executed  to  the  plain- 
tiff its  certain  promissory  note  for  $5,000, 
payable  In  six  months,  and  on  that  date,  to 
secure  the  payment  of  the  note,  executed  an- 
other bill  of  sale  of  the  265,000  feet  of  lum- 
ber on  the  Haggerty  site,  that  being  the  same 
lumber  for  which  it  had  given  a  bill  of  sale 
on  April  8,  1918,  together  with  192,000  feet 
of  lumber  then  in  the  millyards  at  the  same 
place,  which  Instrument  was  entered  in  Book 
C,  page  187,  Record  of  Bills  of  Sale.  The 
plaintiff  claims  that  all  of  the  lumber  covered 
by  the  three  bills  of  sale,  amounting  to 
761,000  feet,  was  hauled  from  the  millyards 
where  manufactured,  and  Is  now  piled  on 
the  yards  of  the  defendant  company  at  Un- 
ion; that  between  June  1  and  17,  1918,  for 
the  hauling  and  piling  of  the  lumber  and- 
paying  Insurance  thereon,  the  plaintiff  ex- 
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pended,  at  the  Instance  and  request  of  the 
defendant  company,  $1,886.76;  and  that  fur- 
ther to  secure  the  payment  of  the  said  notes 
and  advances  the  company,  on  June  3,  1918, 
delivered  to  the  plaintiff  the  actual  posses- 
sion of  all  of  the  lumber  covered  by  said 
bills  of  sale ;  and  that  since  that  date  -the 
plaintiff  has  been  and  now  Is  In  the  exclu- 
sive possession  of  all  of  the  said  lumber  as 
security  for  the  payment  of  the  several  sums 
of  money  mentioned. 

The  plaintiff  prays  for  the  usual  decree  of 
foreclosure  of  the  bills  of  sale  as  chattel 
mortgages,  the  sale  of  the  lumber  and  the 
application  of  the  proceeds  to  its  claims,  and 
that  such  claims  be  declared  superior  in 
right  and  time  to  all  other  demands  against 
this  defendant 

At  the  time  of  the  filing  of  the  complaint 
herein  the  defendant  P.  C.  Wright  had  com- 
menced a  suit  to  foreclose  his  own  and  some 
84  assigned  liens  for  labor  performed  In  cut- 
ting logs  and  manufacturing  lumber  for  the 
defendant  company.  By  stipulation  the  com- 
plaint of  Wright  was  made  his  answer  In  the 
suit  of  this  plaintiff,  wherein  he  pleads  that 
between  May  1  and  June  5,  1918,  at  the  in- 
stance and  request  of  the  defendant  com- 
pany, he  performed  work,  labor,  and  service 
upon  and  assisted  in  obtaining  sawlogs, 
spars,  piling,  and  other  timber  for  It,  and 
performed  labor  upon  and  assisted  In  manu- 
facturing the  same  Into  lumber,  which  is  that 
described  in  the  plaintiff's  complaint ;  that 
his  services  were  of  the  reasonable  value  of 
$209.50;  and  that  to  protect  and  preserve 
his  lien,  on  June  8,  1918,  he  filed  with  the 
county  clerk  of  Union  county  a  claim,  con- 
taining a  statement  of  his  demand,  which 
was  recorded  on  page  74  of  Book  E,  Records 
of  Liens,  and  of  which  a  copy  is  attached  to 
his  pleading  as  Exhibit  "L"  His  second 
cause  of  suit  is  a  similar  claim  of  one  J.  C. 
Gllmore.  Then  follow  21  like  causes  of  suit, 
representing  liens  for  labor  on  both  lumber 
and  timber,  all  of  which  were  assigned  to 
Wright 

For  a  separate  cause  of  suit,  Wright 
alleges  that  between  the  dates  last  above 
mentioned,  one  Harry  Proctor  performed 
work,  labor,  and  services  upon  and  assisted 
in  manufacturing  said  logs  and  other  timber 
Into  lumber,  for  which  he  filed  his  Hen  on 
June  8,  1918,  a  copy  of  which  Is  attached  to 
the  pleading  and  marked  "Exhibit  24."  Like 
allegations  are  made  as  to  11  further  causes 
of  suit  all  of  which  are  assigned  to  the  de- 
fendant Wright  who  as  plaintiff  in  his  suit 
prayed  for  a  decree  for  the  sale  of  the  logs 
and  lumber,  the  application  of  the  proceeds 
thereof  on  the  payment  of  the  labor  liens, 
and  that  all  of  such  Hens  be  declared  prior 
in  time  and  right  to  the  claims  of  the  plain- 
tiff and  to  all  other  demands  against  the 
defendant  company. 


To  this  answer  the  plaintiff  filed  a-  general 
denial  of  all  material  allegations,  and  as  a 
reply  alleged  the  execution  of  the  bills  of 
sale  described  In  this  complaint;  that  all 
of  the  761,000  feet  of  lumber  had  been  man- 
ufactured at  the  mill  and  millyards  of  the 
defendant  company  on  the  Haggerty  site,  and 
prior  to  the  filing  of  such  liens  had  been  re- 
moved from  the  said  millyards  where  man- 
ufactured, and  hauled  to  and  piled  in  the 
lumber  yards  at  Union,  a  distance  of  10  or 
12  miles;  that  "none  of  the  labor  or  assist- 
ance in  logging  or  in  manufacturing  the  logs 
into  lumber,  for  which  the  plaintiff  claims  a 
lien  in  this  case  in  his  several  causes  of  suit 
was  labor  or  assistance  in  the  logging  or 
manufacturing  of  said  logs  Into  the  761,000 
feet  of  lumber  now  upon  the  lumber  yards 
at  Union,  Or.,"  covered  by  the  bills  of  sale 
to  the  plaintiff  and  then  in  its  possession  in 
the  said  yards;  and  that  such  lumber  "was 
not  llenable  or  subject  to  lien  in  favor  of  the 
laborers  for  the  work  and  labor  performed 
by  them  or  their  assistance  rendered  be- 
tween the  1st  day  of  May,  1918,  and  the  6th 
day  of  June,  1918,  or  any  part  thereof."  The 
plaintiff  then  disclaims  any  right  or  Interest 
In  the  400,000  feet  of  sawlogs  or  the  75,000 
feet  of  lumber  located  on  the  railroad  site, 
then  the  millyard  of  the  defendant  com- 
pany, or  the  300,000  feet  of  lumber  in  the 
yard  at  the  Haggerty  place. 

Upon  petition  of  P.  O.  Wright  and  order 
of  the  court  La  Grande  National  Bank  of 
La  Grande,  Or.,  was  made  a  defendant  and 
filed  Its  answer,  alleging  that  on  April  9, 
1918,  it  loaned  to  the  defendant  company 
$1,400,  and  took  therefor  Its  note,  payable  in 
90  days,  and  that  to  secure  the  payment 
thereof  the  defendant  company  executed  to 
that  bank  its  bill  of  sale  of  200,000  feet  of 
lumber,  then  on  its  yards  at  the  Haggerty 
site,  which  instrument  was  recorded  in  the 
office  of  the  county  clerk  of  Union  county  in 
Book  O,  page  186,  Record  of  Bills  of  Sale,  on 
April  10,  1918.  It  also  alleges  that  the  bill 
of  sale  specified  that  the  defendant  com- 
pany would  not  "waste  or  destroy  the  lum- 
ber above  mentioned,  nor  suffer  it  nor  any 
part  thereof  to  be  attached  on  mesne  pro- 
cess," but  that  the  defendant  company  has 
allowed  the  lumber  in  question  to  be  attach- 
ed and  the  alleged  liens  to  be  filed  thereon ; 
that  the  bill  of  sale  was  Intended  to  be  and 
was  in  fact  a  chattel  mortgage,  and  was  a 
first  and  prior  lien  on  the  200,000  feet  of 
lumber  therein  described;  that  none  of  the 
labor  liens  represented  claims  for  work  or 
labor  performed  In  obtaining  the  logs  from 
which  the  lumber  In  question  was  sawed  or 
manufactured;  that  all  of  such  labor  was 
performed  long  subsequent  to  the  manufac- 
ture of  that  lumber,  and  that  the  same  was 
not  llenable  therefor.  This  bank  prayed  for 
a  decree  for  the  amount  of  its  note,  to  fore- 
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close  its-  bill  of  sale  as  a  chattel  mortgage, 
for  the  sale  of  the  200,000  feet  of  lumber 
described  therein,  and  the  application  of  the 
proceeds  to  the  payment  of  its  claim. 

As  a  reply,  the  defendant  Wright  made  a 
general  denial  of  all  of  the  material  allega- 
tions of  the  answer  of  the  La  Grande  bank. 

On  July  8,  1918,  the  defendant  company 
was  adjudicated  to  be  bankrupt  by  the  Unit- 
ed States  District  Court  for  the  state  of  Ore- 
gon, George  F.  Hall  was  appointed  trustee, 
and  on  petition  and  order  of  the  court  he- 
was  made  a  defendant  here.  On  August  29, 
1918,  he  filed  his  answer,  denying  all  of  the 
material  averments  of  either  of  the  banks 
or  the  lien  claimants,  and  alleging  affirma- 
tively that  he  was  in  possession  "of  all  of 
the  assets  and  property"  of  the  defendant 
company,  and  was  "preserving  said  property 
and  administering  the  same  subject  to  the 
orders  of  said  court  of  bankruptcy."  He 
prayed  for  a  decree  that  he  be  entitled  to 
such  possession,'  "to  dispose  of  the  said  prop- 
erty, and  to  distribute  the  same  among  the 
creditors  of  the  said"  bankrupt  company. 

The  defendants  Stonedahl  and  Davis  were 
attaching  creditors  whose  lien  in  legal  effect 
was  dissolved  by  the  adjudication  of  bank- 
ruptcy, and  for  such  reason  made  no  defense. 

For  the  purpose  of  trial,  the  cases  in  which 
P.  C.  Wright  and  the  Union  bank  were  plain- 
tiffs were  consolidated,  and  they  will  be  so 
treated  in  this  opinion. 

The  trial  court  made  findings  of  fact  and 
conclusions  of  law,  and  rendered  a  decree 
In  favor  of  the  Union  bank  for  the  full 
amount  of  its  claim;  that  its  bills  of  sale 
were  in  effect  chattel  mortgages;  directing 
that  the  700,000  feet  of  lumber  then  on  the 
yards  of  the  defendant  company  at  Union  be 
sold,  and  the  proceeds  first  applied  to  the 
payment  of  its  claim ;  that  this  was  a  first 
and  prior  lien  on  the  lumber;  that  the  al- 
leged liens  of  P.  C  Wright  and  his  assignors 
for  labor  were  null  and  void;  and  that  the 
rights  of  the  trustee,  Hall,  to  any  property 
of  the  company  were  subject  to  the  lien  of 
the  Union  bank. 

A  like  decree  was  entered  in  favor  of  the 
La  Grande  bank,  directing  the  sale  of  the 
200,000  feet  of  lumber  on  the  Haggerty  site, 
and  the  application  of  the  proceeds  to  the 
satisfaction  of  its  claim. 

An  appeal  was  taken  by  the  defendant 
Wright  and  the  defendant  Hall  as  trustee, 
both  claiming  that  neither  of  the  banks  was 
entitled  to  any  lien,  the  defendant  Wright 
contending  that  he  should  have  a  prior  lien 
for  the  full  amount  of  the  claims  for  labor, 
and  the  trustee  insisting  that  all  liens 
against  the  lumber  were  null  and  void,  and 
that  he  was  entitled  to  possession  of  all  of 
Che  property  as  trustee  for  the  use  and  bene- 
fit of  the  creditors  of  the  bankrupt  com- 
pany. 


The  first  transaction  between  the  Union 
bank  and  the  defendant  company  is  evi- 
denced by  two  promissory  notes  and  a  writ- 
ten instrument,  In  form  a  bill  of  sale  and  in 
substance  a  chattel  mortgage,  which  con- 
tains the  following  provisions: 

"lbat  if  the  grantors,  their  executors,  admin- 
istrators or  assigns,  shall  pay  unto  the  grantee 
or  its  assigns,  the  sum  of  ($3,125.00)  thirty-one 
hundred  twenty-five  and  no/100  dollars  in  six 
months  from  this  date,  with  interest  semian- 
nually at  the  rate  of  8  per  cent,  per  annum,  and, 
until  such  payment,  shall  not  waste  or  destroy 
the  lumber  above  mentioned,  nor  suffer  it,  nor 
any  part  thereof,  to  be  attached  on  mesne  pro- 
cess (labor  liens,  etc.)  and  shall  not,  except  with 
the  consent  in  writing  of  the  grantee  or  its  as- 
signs, attempt  to  remove  the  same  or  sell  the 
same,  then  this  deed  as  also  the  note  of  even 
date  herewith,  signed  by  the  said  Western 
White  Pine  Lumber  Company ;  whereby  the  said 
Western  White  Pine  Lumber  Company  promises 
to  pay  to  the  grantee,  or  order,  the  said  sum 
and  interest  at  the  time  aforesaid,  shall  become 
null  and  void. 

"But  upon  any  default  in  the  performance  of 
the  foregoing  conditions,  the  said  Western  White 
Pine  Lumber  Company  does  hereby  grant,  bar- 
gain, sell  and  convey  unto  the  said  First  Na- 
tional Bank  of  Union,  Union,  Oregon,  the  fore- 
going described  chattels." 

This  was  followed  by  the  remaining  notes 
and  written  Instruments  above  described, 
which  were  never  filed,  indexed,  or  recorded 
as  chattel  mortgages,  and  all  of  which  In  le- 
gal effect  contained  the  above  provisions. 
From  an  inspection  of  the  first  instrument  it 
is  apparent  that,  except  as  to  amount,  date, 
and  descriptions,  the  alleged  chattel  mort- 
gage to  the  La  Grande  bank  was  copied  from 
a  like  Instrument  previously  executed  and  de- 
livered by  the  defendant  company  to  the 
Union  bank.  Each  note  was  for  the  amount 
of  money  which  the  bank  then  loaned  and 
paid  over  to  the  defendant  company.  At  the 
trial  the  alleged  chattel  mortgages  were  re- 
ceived in  evidence  over  objection  of  counsel 
.for  the  trustee,  upon  the  ground  that  they 
["were  filed  and  recorded  as  bills  of  sale,  and 
not  as  chattel  mortgages."  The  statute  does  | 
not  provide  for  the  recording  of  a  bill  of  sale,  I 
and  the  record  thereof  as  legal  notice  is  a 
nullity.  Nicklin  v.  Betts  Spring  Co.,  11  Or. 
406,  5  Pac.  51,  50  Am.  Bep.  477. 

By  section  7407,  L.  O.  L.,  it  was  enacted : 

"Every  mortgage,  deed  of  trust,  conveyance, 
or  instrument  of  writing  intended  to  operate 
as  a  mortgage  of  personal  property,  either  alone 
or  with  real  property,  hereafter  made,  which 
shall  not  be  accompanied  with  immediate  de- 
livery and  followed  by  the  actual  and  continual 
change  of  possession  of  the  personal  property 
mortgaged,  or  which  shall  not  be  recorded  as 
provided  in  section  7405,  shall  be  void  as  against 
subsequent  purchasers  and  mortgagees  in  good 
faith  and  for  a  valuable  consideration  of  the 
same  personal  property,  or  any  portion  thereof." 
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[1-$]  In  Ayre  Hixson,  53  Or.  19,  98  Pac. 
515,  133  Am.  St  Eep.  819,  Ann.  Cas.  1913E, 
659,  it  is  held  that  a  chattel  mortgage  does 
not  transfer  title,  but  merely  creates  a  lien. 
The  right  to  possession  remains  in  the  mort- 
gagor until  there  is  a  breach  of  the  condi- 
tions, after  which  the  mortgagee  has  the 
qualified  title,  giving  him  possession.  Swank 
v.  Elwert,  55  Or.  487-495,  106  Pac.  901.  Up- 
on the  face  of  the  instruments  it  appears  that 
they  were  intended  to  be  chattel  mortgages 
to  secure  the  respective  claims  of  the  banks 
upon  ,the  property  therein  described,  and 
without  record  they  were  valid  as  such  be- 
tween the  parties. 

As  to  the  Union  bank  the  testimony  is  con- 
clusive that  it  took  actual  possession  of  thej 
lumber  described  in  Its  "bills  of  sale"  on] 
June  3, 1918,  and  has  been  In  such  possession' 
ever  since.  This  assertion  of  ownership  was 
followed  by  its  suit  in  the  circuit  court  of 
Union  county  to  foreclose  Its  "bills  of  sale" 
as  chattel  mortgages,  wherein  the  court  had 
Jurisdiction  of  the  subject-matter  and  of  the 
parties  thereto,  and  constructive  possession 
of  the  lumber  described  in  the  bills  of  sale 
And  the  labor  liens. 

All  of  the  money  evidenced  by  the  notes  to 
the  banks  was  then  actually  loaned  to  the  de- 
fendant company,  and  by  It  used  in  the  pay- 
ment of  labor,  in  particular,  and  current 
monthly  expenses.  In  fact,  the  labor  ac- 
count was  paid  in  full  from  January  1  to 
May  1,  1918,  with  the  money  obtained  from 
the  banks.  There  is  no  proof  or  'allegation 
that  either  of  the  banks  knew  at  the  time 
the  respective  loans  were  made,  that  the  de- 
fendant company  was  insolvent,  or  that  ei- 
ther of  the  loans  was  not  bankable,  or  that 
there  was  any  fraudulent  motive  or  intent  in 
the  failure  or  neglect  to  have  the  instruments 
Hied  and  Indexed  as  chattel  mortgages.  Nor 
Is  there  any  evidence  that  either  of  the  banks 
was  not  acting  in  good  faith  in  all  of  its 
transactions  with  the  defendant  company. 
There  is  no  allegation  that  any  creditor  of 
the  defendant  company  was  misled  or  deceiv- 
ed, or  was  'induced  to  extend  credit  by  rea- 
son of  the  failure  to  have  the  "bills  of  sale" 
recorded  as  chattel  mortgages. 

The  petition  in  bankruptcy  was  filed  by  the 
defendant  company,  and  It  was  adjudged  a 
•bankrupt  on  July  8, 1918.  Hence  at  the  time 
-of  the  adjudication  there  was  pending  In  the 
circuit,  court  of  Union  county  the  suit  of  the 
Union  bank  to  foreclose  its  liens  as  chattel 
mortgages,  and  that  bank  had  been  in  actual 
-possession  of  the  lumber  at  the  Union  yards 
from  and  after  June  3,  1918. 

[4]  Under  the  1910  amendment  (Act  June 
25, 1910,  c.  412,  §  8,  36  Stat  840  [U.  S.  Comp. 
St.  §  9631B  of  Bankruptcy  Act  July  1,  1898,  c. 
541,  §  ii,  30  Stat  557,  as  construed  by  numer- 
ous decisions  of  the  federal  courts,  "a  trustee 
In  bankruptcy,  as  against  the  rights '  of  a 
chattel  mortgagee  under  an  unfiled  chattel 


mortgage,  stands  in  the  position  of  an  at- 
taching creditor,"  and  "the  rights  of  a  trus- 
tee In  bankruptcy,  as  against  a  mortgagee 
under  an  unfiled  chattel  mortgage,'  are  deter- 
mined as  of  the  day  the  petition  in  bank- 
ruptcy is  filed."  Lake  View  State  Bank  v. 
Jones,  Trustee,  40  Am.  Bankr.  Bep.  148,  242 
Fed.  821,  155  C.  O.  A.  409. 

"A  bill  of  Bale,  executed  by  the  bankrupt  in 
order  to  avoid  the  sacrifice  likely  to  result  from 
a  sale  under  execution,  which  had  been  adver- 
tised and  intended  as  security  for  the  debt  due, 
is  a  chattel  mortgage  and  void  as  against  the 
trustee  in  bankruptcy  of  the  judgment  debtor, 
unless  filed  for  record  or  unless  possession  was 
taken  by  the  mortgagee  prior  to  the  date  of  the 
filing  of  the  petition  in  bankruptcy  upon  which 
adjudication  was  eventually  had." 

"A  trustee  in  bankruptcy,  since  the  amend- 
ment of  1910  to  section  47a  (2)  of  the  Bank- 
ruptcy Act  now  stands  in  the  relation  of  a 
creditor  having  obtained  a  lien  by  levy  of  an 
attachment  or  execution  as  and  of  the  date  of 
filing  of  the  petition  in  bankruptcy." 

Matter  of  Schilling  and  Loller  (D.  C.)  41  Am. 
Bankr.  Rep.  698,  251  Fed.  972. 

"Where  conditional  contracts  were  filed  for 
record  before  the  filing  of  a  petition  in  bank- 
ruptcy, the  trustee  in  bankruptcy  acquired  no 
rights  greater  than  those  which  would  be  ac- 
quired by  creditors  who  on  the  day  that  the 
petition  in  bankruptcy  was  filed  secured  a  lien 
by  attachment  or  otherwise." 

"The  rights  of  a  trustee  in  bankruptcy  vest 
as  of  the  date  of  the  filing  of  the  petition  in 
bankruptcy."  • 

"A  mortgage,  executed  more  than  four  months 
before  the  bankruptcy  petition  is  filed,  is  valid 
as  against  the  trustee,  even  though  the  same  is 
not  recorded  until  three  days  previous  to  the 
filing  of  the  petition  in  bankruptcy,  where  there 
is  no  claim  of  preference." 

Emerson-Brantingham  Co.  v.  Lawson,  Trustee 
(D.  C.)  88  Am.  Bankr.  Rep.  344,  237  Fed.  877. 

In  construing  the  1910  amendment  of  the 
Bankruptcy  Act  Black  on  Bankruptcy  (1914 
Ed.)  §5  365,  366,  says: 

"The  trustee  is  no  longer  in  the  situation  of 
a  general  creditor,  but  occupies  the  more  favor- 
able position  of  a  judgment  or  execution  cred- 
itor, and  can  resist  the  enforcement  of  any  lien 
which  would  be  invalid  as  against  a  creditor  of 
that  class." 

"As  to  recording,  the  rule  appears  to  be  well 
established  that  a  mortgage  which  was  valid 
when  executed  and  entirely  free  from  fraud  is 
not  invalidated  in  the  bankruptcy  proceedings 
simply  because  it  was  not  placed  on  the  record 
until  after  the  debtor  had  become  insolvent  or 
until 'shortly  before  the  filing  of  the  petition  in 
bankruptcy,  provided  it  is  not  shown  that  there 
was  any  fraudulent  purpose  in  so  withholding  it 
from  the  record,  and  if  the  law  of  the  state  is 
such  that  recording  is  not  necessary  to  its  va- 
lidity as  between  the  parties." 

In  Collier  on  Bankruptcy  (11th  Ed.)  p.  729, 
it  Is  said: 

"The  class  of  cases,  unprovided  for  by  the 
original  act,  and  intended  to  be  reacbod  by  the 
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amendment,  was  that  in  which  no  creditors  had 
acquired  liens  by  legal  or  equitable  proceedings, 
and  to  vest  in  the  trustee  for  the  interest  of  all 
creditors  the  potential  rights  of  creditors  poten- 
tial with  such  liens." 

By  Judge  Witmer,  in  Re  Hartdagen  (D.  C.) 
189  Fed.  646,  549,  It  is  held: 

"This  provision  of  the  bankruptcy  act  puts 
the  trustee,  in  so  far  as  the  assets  of  the  estate 
are  concerned,  in  the  position  of  a  lien  cred- 
itor" 

— distinguishing  the  case  of  York  Mfg.  Co. 
v.  Cassell,  201  U.  S.  344,  26  Sup.  Ct  481,  50 
L.  Ed.  782,  and  similar  cases. 

Jones  on  Chattel  Mortgages  (4th  Ed.)  1 178, 
says  In  part: 

"Delivery  of  possession  under  a  mortgage,  be- 
fore rights  have  been  acquired  by  others,  will 
cure  any  invalidity  there  may  be  in  the  instru- 
ment, whether  arising  from  an  insufficient  de- 
scription of  the  property,  an  insufficient  execu- 
tion of  the  instrument,  the  omission  to  record 
it,  or  from  its  containing  a  provision  which 
makes  it  void  except  as  between  the  parties ;  as, 
for  instance,  an  agreement  that  the  mortgagor 
may  retain  possession  and  sell  a  stock  of  goods 
in  the  usual  course  of  trade." 

This  excerpt  is  quoted  with  approval  in 
Kenney  v.  Hurlburt,  88  Or.  688-700,  172  Pac 
490,  178  Pac.  158,  I*  R.  A.  1918E,  652,  Ann. 
Cas.  1918E,  737. 

Loveland  on  Bankruptcy,  voL  1,  f  444,  p. 
922,  states  that: 

"The  taking  possession  by  a  mortgagee  under 
a  chattel  mortgage  or  conditional  sale  is  equiva- 
lent to  recording." 

[S]  We  hold  that  the  Union  bank  had  a  val- 
id chattel  mortgage  lien,  and  that  as  to  It  the 
decree  of  the  circuit  court  should  be  affirmed. 

The  claim  of  the  La  Grande  bank  presents 
a  more  serious  question.  Its  attorneys  state 
in  their  briefs  and  the  trial  court  found  that 
the  bill  of  sale  given  it  by  the  defendant 
company  was  indexed  as  a  chattel  mortgage. 
If  that  were  true,  a  much  stronger  case 
would  be  presented,  but  we  have  searched  the 
record  in  vain  for  any  evidence  that  would 
show  or  tend  to  show  that  its  bill  of  sale  was 
ever  indexed  by  the  county  clerk  as  a  chat- 
tel mortgage. 

On  June  26,  1918,  P.  C.  Wright,  as  plain- 
tiff in  his  suit,  filed  a  motion  based  upon  an 
affidavit  of  one  of  his  attorneys  for  an  order 
of  court  that  the  La  Orande  bank  be  made  a 
defendant  The  order  wef  made,  and  that 
bank  filed  its  answer,  from  which  it  appears: 

"That  in  order  to  secure  the  payment  of  the 
said  promissory  note,  principal  and  interest,  in 
accordance  with  the  tenor  and  purport  thereof, 
the  said  defendant  Western  White  Pine  Lum- 
ber Company  then  and  there  made,  executed, 
and  delivered' to  the  said  defendant  La  Grande 
National  Bank,  a  bill  of  sale  of  200,000  feet 
board  measure,  of  pine,  fir,  and  tamarack  lnm- 
oer.   •   •    •   That  said  bill  of  sale,  although 


absolute  upon  its  face,  was  intended  to  be  and 
was  in  fact  a  chattel  mortgage  to  secure  the 
payment  of  said  sum  of  $1,400,  evidenced  by 
said  promissory  note." 

To  this  pleading  P.  C.  Wright  filed  his  re- 
ply on  July  6, 1918.  Hence  at  the  time  of  the 
bankruptcy  adjudication,  beside  the  suit  of 
the  Union  bank  there  was  pending  the  suit  of 
Wright,  in  which  he  claimed  liens  for  a  large 
number  of  laborers  for  the  cutting  of  logs 
and  the  manufacture  of  lumber. 

In  the  Wright  suit  an  affidavit  was  then  of 
record,  from  which  it  appeared  that  the  La 
Grande  bank  "has  or  claims  to  have  a  lien  or 
interest  in  the  property  mentioned  in  the 
complaint,"  and  that  the  bank  named  "has  or 
claims  to  have  some  lien  by  way  of  mortgage 
on  certain  of  the  property  described  in  the 
complaint,  and  is  therefore  a  necessary  party 
defendant  in  this  case."  The  La  Grande 
bank  had  then  filed  its  answer,  setting  forth 
in  full  detail  all  its  dealings  with  the  defend- 
ant company,  the  execution  of  the  bill  of  sale, 
the  facts  tending  to  show  that  the  instrument 
was  a  chattel  mortgage,  and  the  nature  and 
extent  of  its  claim,  all  of  which  was  a  matter 
of  record  in  the  pending  suits  at  the  time  of 
the  bankrupt  adjudication. 

From  an  examination  of  the  record  it  will 
be  found  that  the  labor  liens  were  all  duly 
filed  In  the  office  of  the  county  clerk  of  Union 
county  on  or  about  June  8,  1918,  and  were 
then  a  matter  of  record.  In  addition  to  this 
it  appeared  from  the  debtor's  bankrupt  peti- 
tion, attached  as  an  exhibit  and  made  a  part 
thereof  under  the  heading,  "Creditors  Hold- 
ing Securities,"  the  following: 

"Particulars  of  securities  held,  with  dates  of 
same,  and  when  they  were  given,  to  be  stated 
under  the  names  of  the  several  creditors,  and 
also  particulars  concerning  each  debt,  as  re- 
quired by  acts  of  Congress  relating  to  bankrupt- 
cy, and  whether  contracted  as  partners  or  joint 
contractor  with  any  other  person,  and,  if  so, 
with  whom." 

Each  note  of  the  Union  bank  is  then  listed 
and  described,  together  with  that -held  by  the 
La  Grande  bank,  and  the  statement  shows 
that  each  note  was  "attempted  to  be  secured 
by  a  bill  of  sale  which  holder  is  attempting 
to  hare  declared  a  chattel  mortgage." 

In  Remington  on  Bankruptcy  (2d  Ed.)  f 
1270,  with  reference  to  the  1910  amendment 
of  the  Bankruptcy  Act,  the  author  lays  down 
the  rule  that: 

"The  trustee,  as  to  all  property  in  the  cus- 
tody or  coming  into  the  custody  of  the  bank- 
ruptcy court,  is,  in  addition  to  his  other  rights, 
to  be  deemed  vested  with  all  the  rights,  reme- 
dies, and  powers  of  a  creditor  holding  a  lien  by 
legal  or  equitable  proceedings  thereon ;  and  also 
as  to  all  property  not  in  the  custody  of  the 
bankruptcy  court  is  to  be  deemed  vested  with 
all  the  rights,  remedies,  and  powers  of  a  judg- 
ment creditor  holding  an  execution  duly  return- 
ed unsatisfied." 
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Assuming  that  Hall,  as  trustee,  actually 
had  the  custody  of  the  200,000  feet  of  lum- 
-  ber  on  the  Haggerty  site,  on  which  the  La 
Grande  bank  claimed  a  chattel  mortgage  lien, 
and  that  as  such  trustee  on  July  8,  1918,  he 
had  all  the  rights  of  a  lien  creditor,  he  then 
legally  knew  that  laborers'  Hens  had  been 
duly  filed  on  that  lumber,  and  were  then  a 
matter  of  record  In  the  office  of  the  county 
clerk,  and  a  further  search  wonld  have  dis- 
closed the  fact  that  a  suit  was  then  pending 
to  foreclose  those  liens,  wherein  the  La 
Grande  bank  had  been  made  a  party  defend- 
ant because  of  its  claim  of  lien,  and  had  filed 
Its  answer,  fully  setting  forth  the  nature  and 
extent  of  its  claim  and  its  right  to  such  a 
lien,  and  praying  for  affirmative  relief.  It 
also  appeared  upon  the  face  of  the  petition 
by  which  the  defendant  company  was  adjudi- 
cated bankrupt  and  Hall  was  elected  trustee 
that  each  bank  had  or  claimed  to  have  a 
chattel  mortgage  lien  upon  the  lumber  in  con- 
troversy. All  of  such  facts  existed  and  were 
a  matter  of  record  at  the  time  of  the  adjudi- 
cation on  July  8,  1018,  when  Hall  acquired 
his  title  as  trustee. 

In  the  case  of  Ponson  v.  Guaranty  Loan  As- 
sociation, 44  Or.  106,  74  Pac.  923,  this  court 
held: 

"It  is  now  settled  that  the  assignment  or 
transfer  by  a  defendant  of  his  interest  in  the 
subject-matter  of  the  litigation  daring  its  pen- 
dency does  not  defeat  the  salt,  but  that  his  pur- 
chaser is  bound  by  any  judgment  or  decree  that 
may  be  rendered  therein.  •  •  •  An  assignee 
who  acquires  title  to  the  subject-matter  of  the 
litigation  after  the  filing  of  the  complaint  takes 
pendente  lite,  and  is  bound  by  the  proceedings 
against  his  assignor." 

[0]  tinder  the  facts  disclosed  by  the  rec- 
ord, we  hold  that  when  the  bankrupt  adju- 
dication was  made  and  Hall  was  elected  trus- 
tee, he  legally  knew  of  the  existence  of  the 
written  Instrument  held  by  the  La  Grande 
bank,  in  form  a  bill  of  sale  and  In  substance 
a  chattel  mortgage,  and  that  It  was  Intended 
to  be  a  chattel  mortgage  to  secure  the  $1,400 
note  of  the  defendant  company  owned  by  that 
bank. 

[7]  While  the  circuit  court  allowed  the  La 
Grande  bank  $100  as  attorney's  fees,  there  is 
no  provision  in  either  note  or  alleged  chattel 
mortgage  for  the  payment  of  any  such  fees. 
The  amount  is  reasonable,  but  no  attorney's 
fees  should  have  been  allowed,  and  that  was 
error.  The  decree  of  the  circuit  court  as  to 
the  La  Grande  bank  is  modified  in  regard  to 
the  allowance  of  attorney's  fees,  and  in  all 
other  respects  is  affirmed. 

As  to  the  labor  liens,  it  appears  that  the  de- 
fendant operated  its  mill  and  cut  all  of  its 
lumber  at  the  Haggerty  site  until  about  May 
1,  1918,  and  that  during  that  month  about 
450,000  feet  of  lumber  there  cut  was  hauled 
to  the  defendant  company's  yards  at  Union. 
About  May  1st  the  defendant  company  moved 
its  mill  from  the  Haggerty  site  to  what  is 


known  as  the  "Railroad  site,"  and  at  the  time 
the  laborers'  liens  were  filed  there  was  about 
75,000  feet  of  lumber  in  that  yard.  The  Hag- 
gerty site  is  on  Catherine  creek,  at  least  Ti 
miles  from  the  defendant  company's  yard  at 
Union,  and  the  Railroad  site  is  about  1  mile 
from  the  Haggerty  place.  No  lumber  was 
ever  cut  or  manufactured  in  the  company's 
yard  at  Union,  and  any  placed  there  was 
hauled  at  least  12  miles  from  the  Haggerty 
site,  at  which  the  sawmill  was  first  located 
and  the  logs  were  manufactured  Into  lumber. 

There  Is  no  dispute  as  to  the  amount  of  the 
liens  for  labor,  and  it  appears  that  the  men 
were  paid  In  full  for  their  work  up  to  May  1, 
1918,  but  that  within  a  short  time  after  the 
Union  bank  took  possession  of  the  lumber  in 
the  Union  yards,  under  its  claims,  the  labor- 
ers prepared  their  respective  liens,  and  duly 
filed  them  of  record  on  and  after  June  8, 
1918. 

Section  7461,  L.  O.  L.,  is  as  follows: 

"Every  person  performing  labor  upon  or  who 
shall  assist  in  obtaining  or  securing  sawlogs, 
spars,  piles,  or  other  timber,  has  a  lien  upon 
the  same  for  the  work  or  labor  done  upon  or  in 
obtaining  or  securing  the  same,  whether  such 
work  or  labor  was  done  at  the  instance  of  the 
owner  of  the  same  or  his  agent.  The  cook  in  a 
logging  camp,  and  any  and  all  others  who  may 
assist  in  or  about  a  logging  camp,  shall  be  re- 
garded as  a  person  who  assists  in  obtaining  or 
securing  the  sawlogs,  spars,  piles,  or  other  tim- 
ber herein  mentioned." 

And  section  7462  provides: 

"Every  person  performing  labor  upon,  or  who 
shall  assist  in  manufacturing  sawlogs  or  other 
timber  into  lumber,  has  a  lien  upon  such  lum- 
ber while  the  same  remains  at  the  yard  wherein 
manufactured,  whether  such  work  or  labor  was 
done  at  the  instance  of  the  owner  of  such  lum- 
ber or  his  agent." 

It  Is  shown  that  24  of  the  liens  were  "filed 
for  labor  performed  upon  and  assistance  ren- 
dered in  cutting  and  manufacturing  said  logs 
and  lumber."  The  remaining  liens  are  for 
work  and  labor  performed  "in  manufactur- 
ing said  lumber  now  on  the  mill  sites."  It 
is  contended  that  the  lumber  liens  are  void 
as  to  the  lumber  In  the  Union  yards.  Section 
7462  gives  the  laborers  "a  lien  upon  such 
lumber  while  the  same  remains  at  the  yard 
wherein  manufactured."  The  defendant  com- 
pany never  had  a  sawmill  or  manufactured 
any  lumber  at  or  in  its  Union  yards,  and  any 
lumber  lying  there  was  hauled  a  distance  of 
at  least  12  miles  from  the  yards  where  it  had 
been  manufactured.  The  lienholders  con- 
tend that  the  lumber  was  hauled  to  the  Union 
yards  for  the  purpose  of  cutting  the  ends  and 
trimming  it  ready  for  market  But  the  fact 
remains  that  none  of  the  lumber  was  ever 
cut  or  trimmed  there,  and  that  the  company 
did  not  have  any  machinery  actually  Installed 
or  prepared  to  do  that  work  at  the  Union 
yards.  It  is  significant  that  the  only  lumber 
which  was  actually  sold  and  shipped  was 
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removed  from  Union  to  La  Grande  for  the 
purpose  of  having  it  edged  and  trimmed  there, 
h  [8-101  The  right  to  a  laborer's  lien  Is  stat- 
utory, and  In  the  absence  of  a  specific  law 
such  a  right  would  not  exist  The  law  gives 
a  lien  upon  lumber  only  "while  the  same  re- 
mains at  the  yard  wherein  manufactured." 
After  the  lumber  is  removed  from  the  "yard 
wherein  manufactured,"  the  right  to  file  a 
lien  is  lost  Although  it  is  true  that  the  lien 
statute  is  remedial  and  should  be  liberally 
construed  in  favor  of  a  lien  for  such  labor, 
yet  we  do  not  know  of  any  legal  principle, 
and  counsel  have  cited  no  authority,  which 
would  sustain  a  laborer's  lien  upon  lumber 
which  had  been  hauled  12  miles  from  the 
yard  "wherein  manufactured." 

By  section  7464,  L.  O.  L.,  it  was  enacted 
that: 

"The  liens  provided  for  in  this  act  are  prefer- 
red liens,  and  are  prior  to  any  and  all  other 
liens,  and  no  sale,  transfer,  mortgage,  or  as- 
signment of  any  sawlogs,  spars,  piles,  or  other 
timber  or  manufactured  lumber,  shall  divert  the 
lien  thereon  as  herein  provided.  •  *  •  " 

Section  7485  is  as  follows: 

"The  person  rendering  the  service  or  doing  the 
work  of  labor  named  in  sections  7461  and  7462 
is  only  entitled  to  the  liens  as  provided  herein 
for  services,  work,  or  labor,  for  the  period  of  six 
months,  or  any  part  thereof  next  preceding  the 
filing  of  the  claims  as  provided  in  section  7467." 

Section  746©  provides: 

"The  person  granting  the  privilege  mentioned 
in  section  7463  is  only  entitled  to  the  lien  as 
provided  therein  for  sawlogs,  spars,  piles,  and 
other  timber  cut  during  the  six  months  next 
preceding  the  filing  of  the  claim  as  provided  in 
section  7467." 

Section  7467  is  In  part  as  follows: 

"Every  person,  within  thirty  days  after  the 
close  of  the  rendition  of  the  services,  or  after 
the  close  of  the  work  or  labor  mentioned  in  sec- 
tions 7461  and  7462,  claiming  the  benefit  hereof, 
must  file  for  record  with  the  county  clerk  of  the 
county  in  which  such  sawlogs,  spars,  piles,  or 
other  timber  was  cut  or  in  which  such  lumber 
was  manufactured,  a  claim  containing  a  state- 
ment of  his  demand  and  the  amount  thereof, 
*  *  *  and  it  shall  also  contain  a  description 
of  the  property  to  be  charged  with  the  lien,  suf- 
ficient for  identification  with  reasonable  certain- 
ty.  ♦  •  * " 

There  are  24  claimants  who  filed  liens  "for 
labor  performed  upon  and  assistance  render- 
ed in  cutting  and  manufacturing  said  logs 
and  lumber."  and  who  state  In  their  liens 
that  they  "performed  such  labor  upon  and  as- 
sisted in  cutting  and  manufacturing  said  logs 

and  lumber  for  the  period  of   days." 

There  is  nothing  in  the  liens  or  in  the  proof 
which  tends  to  show  or  from  which  this  court 
can  determine  how  many  days'  labor  was  per- 
formed by  either  of  them  In  the  cutting  of 
logs  or  in  the  manufacture  of  lumber.  Mr. 
Wright  who  was  superintendent  of  the  de- 


fendant company,  testified  that  no  separate 
account  of  such  labor  was  kept  He  says  that 
the  men  were  transferred  from  one  employ- 
ment £>  another,  and  some  of  them  worked 
different  days  in  cutting  the  logs  and  In  man- 
ufacturing the  lumber;  and  that  there  was 
no  way  by  which  It  could  be  ascertained  how 
many  days  any  particular  employe1  worked 
in  cutting  logs  or  in  manufacturing  lumber. 
For  such  reason  no  separate  liens  could  be 
filed,  and  the  amount  of  labor  in  the  cutting 
of  logs  could  not  be  segregated  from  that  per- 
formed in  the  manufacture  of  lumber. 

[11]  While  sections  7461  and  7462,  L.  O.  L., 
are  parts  of  the  same  act  they  are  separate 
and  distinct  from  each  other.  The  former 
section  gives  a  lien  to  the  logger,  the  latter 
provides  for  a  lien  for  the  manufacture  of 
lumber.  Each  Is  complete  within  itself,  as 
to  the  right  of  lien.  One  section  gives  a  lien 
upon  logs  which  may  have  been  cut  and  the 
other  upon  the  manufactured  lumber,  so  long 
as  the  same  remains  "at  the  yard  wherein 
manufactured."  Logs  are  cut  in  the  timber 
and  removed  to  the  mill,  where  they  are  man- 
ufactured into  lumber,  which  is  then  piled 
In  the  yards.  As  held  by  this  court  In  Day 
v.  Green,  63  Or.  293,  295, 127  Pac  772,  773: 

"The  two  sections  were  intended  to  meet  dif- 
ferent classes  of  cases;  the  one  for  security  to 
the  logger,  and  the  other  to  the  operators  in  the 
mill." 

[12]  Under  section  7467,  L.  O.  L.,  it  is  the 
duty  of  the  lien  claimant  to  file  "a  claim  con- 
taining a  statement  of  his  demand."  Assum- 
ing, without  deciding,  that  he  could  make  and 
enforce  a  Joint  or  dual  lien  for  services  under 
sections  7461  and  7462,  it  would  still  be  the 
duty  of  the  lien  claimant  in  his  statement  to 
specify  the  amount  and  value  of  bis  labor  for 
cutting  logs  and  the  amount  and  value  there- 
of in  manufacturing  lumber. 

[13]  While  it  is  true,  and  this  court  has 
held,  that  a  logger  has  a  lien,  not  only  upon 
the  logs  which  he  cuts,  but  upon  the  lum- 
ber manufactured  therefrom,  so  long  as  it  can 
be  followed  and  identified  (Shultz  v.  SBively, 
72  Or.  450, 143  Pac.  1115),  it  must  be  conceded 
that  a  laborer  who  has  a  lien  for  his  services 
in  the  manufacture  of  lumber  does  not  have 
and  could  not  enforce  a  lien  therefor  upon 
saw  logs  before  the  same  are  cut  into  lumber. 
Although  a  logger  may  pursue  and  enforce  his 
particular  lien  upon  lumber  manufactured 
from  the  logs  upon  which  he  has  performed 
labor,  so  long  as  he  can  follow  and  Identify 
It  the  lien  to  the  laborer  for  manufacturing 
lumber  Is  confined  and  limited  to  the  lumber 
["while  the  same  remains  at  the  yard  wherein 
[manufactured."  Counsel  have  not  cited,  and 
we  have  not  found,  any  authority  which 
would  give  a  laborer  the  right  to  a  dual  or 
uusegregated  Hen  for  his  labor  on  both  logs 
and  lumber  under  sections  7461  and  7462 ;  and 
in  the  absence  of  both  allegation  and  proof 
as  to  the  amount  of  labor  in  cutting  the  logs. 
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as  distinguished  from  that  used  in  the  manu- 
facture of  lumber,  we  bold  that  such  liens  are 
void.  , 

The  record  shows  that  the  following  lien 
claimants,  for  their  respective  amounts,  filed 
liens  for  labor  in  the  manufacture  of  lumber 
only : 

J.  P.  Sayer  $  66  02 

L.  F.  Ingram    31  23 

John  Julian    99  60 

Albert  Stocker    107  54 

C.  H.  Gibson    89  00 

W.  H.  Horn   104  00 

B.  A.  Hardman    107  60 

John  Brown    35  33 

Fred  Peterson    57  25 

James  Davis    66  67 

V.  a  Addelman   118  60 

Harry  Proctor    23  00 

Henry  Cooley   299  25 

Clifford  Horstman   113  76 

t 

[14]  While  such  claims  are  on  all  of  the 
lumber  at  the  millyard  on  the  Haggerty  site, 
they  are  also  upon  the  75,000  feet  of  lumber 
then  in  the  yard  on  the  Railroad  site.  The 
evidence  shows  that  the  laborers  were  paid 
In  full  to  May  1,  1918,  at  which  time  the 
sawmill  was  moved  from  the  Haggerty  to  the 
Railroad  site,  and  all  of  the  labor  covered 
by  the  amounts  of  the  respective  liens  must 
have  been  performed  in  the  manufacture  of 
the  75,000  feet  of  lumber  then  at  the  Rail- 
road site.  While  these  claimants  would  not 
have  any  lien  on  the  lumber  at  the  Union 
yard  or  at  the  Haggerty  site,  they  would 
have  a  right  to  liens  upon  the  lumber  at  the 
Railroad  site  which  they  had  there  manu- 
factured after  the  removal  of  the  plant  on 
May  1st  The  labor  for  which  they  filed 
liens  must  have  been  performed  in  the  manu- 
facture of  lumber  which  was  In  the  yard  at 
the  Railroad  site  at  the  time  of  filing  their 
claims.  This  renders  their  respective  liens 
definite  and  certain  as  to  the  amount  of  their 
claims,  and  when  and  where  the  labor  was 
performed,  conclusively  shows  that  it  was 
performed  In  the  manufacture  of  the  75,000 
feet  of  lumber  on  the  Railroad  site,  and  clear- 
ly brings  the  claims  within  the  law  laid  down 
by  this  court  in  Alderson  v.  Lee,  52  Or.  92, 
96,  96  Pac.  234,  236,  where  It  is  held: 

"The  lumber  upon  which  the  liens  are  sought 
is  in  fact  segregated,  and  the  claims  for  labor, 
as  allowed  by  the  circuit  court,  each  clearly 
specify  the  character  of  the  labor  and  contract 
price  therefor,  and  come  within  the  provisions  of 
the  statute  covering  the  character  of  labor  des- 
ignated therein.  The  lienable  lumber  is  at  the 
mill,  and  the  part  not  subject  to  liens  is  at  the 
railroad  track,  about  one  mile  distant ;  and  the 
reference  to  the  latter  in  the  lien  notices  is 
mere  surplusage,  as  much  so  as  if  it  had  refer- 
red to  cattle  or  horses  belonging  to  the  Lee 
Bros.  Company,  ranging  in  the  vicinity." 

As  to  the  lumber  liens,  the  decree  will  be 
modified,  sustaining  the  respective  claims  on 
the  75,000  feet  of  lumber  only,  at  the  Railroad 
site  of  the  defendant  company. 
180  P.-4 


[15]  Attorney  Ivanhoe  testified  that  $500 
would  be  a  reasonable  attorney's  fee  for  the 
foreclosure  of  all  of  the  labor  liens.  That  is 
the  only  evidence  on  the  subject  in  the  rec- 
ord. Based  upon  that  testimony,  we  hold  the 
view  that  $250  would  be  a  reasonable  attor- 
ney's fee  to  be  allowed  for  the  foreclosure  of 
the  14  liens  above  described. 

A  decree  will  be  entered  here,  affirming 
the  decree  of  the  circuit  court  as  to  the 
Union  bank  and  as  to  the  La  Grande  bank, 
except  the  allowance  of  $150  as  attorney's 
fee  there,  which  was  erroneous,  and  In  favor 
of  P.  C.  Wright  for  the  14  liens  for  labor  on 
lumber  only,  on  the  75,000  feet  of  lumber  on 
the  Railroad  site,  together  with  $250  as  at- 
torney's fees  for  the  foreclosure  of  the  same. 
In  all  other  respects  the  decree  of  the  cir- 
cuit court  Is  affirmed,  neither  party  to  recover 
costs  in  either  court 

BENNETT,  J.,  concurs  In  the  result 

BEAN,  J.  (concurring  In  part  and  dis- 
senting in  part).  I  concur  In  the  able  opinion 
of  Mr.  Justice  JOHNS,  except  as  to  that  part 
relating  to  the  segregating  of  the  Items  of 
labor  for  which  liens  are  claimed.  It  is  held 
that  it  Is  "the  duty  of  the  lien  claimant  in 
his  statement  to  specify  the  amount  and  value 
of  his  labor  for  cutting  logs  and  the  amount 
and  value  thereof  in  manufacturing  lumber." 
The  statute  creating  the  lien  makes  no  such 
requirement.  The  act  of  1891,  of  which  sec- 
tions 7461  and  7462,  L.  O.  L,  are  a  part,  con- 
templates that  but  one  notice  of  lien  shall 
be  filed  for  work  performed  on  logs  and  for 
labor  done  in  sawing  the  same.  This  is  clear 
from  a  careful  reading  of  section  7467,  L.  O. 
L.,  providing  for  the  notice  of  lien.  When 
one  man  or  ten  men  should  be  engaged  for 
three  or  four  days  In  securing  logs  and  Im- 
mediately thereafter  should  labor  In  sawing 
the  same  at  a  mill,  it  cannot  be  suggested 
that  any  good  would  be  obtained  in  specify- 
ing how  much  time  was  consumed  in  logging 
and  how  much  in  work  in  the  mill.  A  re- 
quirement that  such,  should  be  done  in  .prov- 
ing a  lien  is  highly  technical  and  not  a  carry- 
ing out  of  the  legislative  intent.  In  Robins 
v.  Paulson,  30  Wash.  459,  70 'Pac.  1113,  it  was 
said  by  Mr.  Justice  Dunbar  that: 

"The  actual  sawing  of  the  timber  is  no  more 
a  part  of  manufacturing  the  same  than  the  cut- 
ting and  preparing  of  such  timber  for  the  saw. 
In  one  case  the  manufactured  product  of  the 
laborer  would  be  the  log ;  in  the  other,  the  man- 
ufactured product  would  be  the  lumber.  'We 
therefore  hold  that  in  this  case  the  respondent 
was  entitled  to  his  lien  on  the  lumber." 

The  Washington  statute  is,  as  I  understand, 
practically  identical  with  ours  as  to  the  crea- 
tion of  such  a  lien. 

It  Is  well  settled  in  this  state  that  a  la- 
borer performing  work  in  assisting  in  the  se- 
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curing;  of  logs  to  be  manufactured  into  lumber 
Is  entitled  to  a  lien  therefor  on  the  lumber 
after  the  same  is  manufactured.  Jones  on 
Liens  (3d  Ed.)  f  703  et  seq. ;  Fischer  v.  Cone 
Lumber  Co.,  49  Or.  277,  283,  89  Pac.  787. 
The  notice  of  Hen  therefor  may  be  filed  aft- 
er the  logs  are  sawed.  Lien  statutes  are 
remedial,  and  should  be  so  construed  and 
enforced  as  to  carry  out  the  Intent  of  law- 
makers. Day  v.  Green,  63  Or.  293,  127  Pac. 
772.  To  require  the  items  of  labor  on  the 
logs  and  the  work  in  manufacturing  the  same 
Into  lumber  to  be  segregated  would  only  ren- 
der it  necessary  for  the  court  to  add  the 
amounts  together  again  and  render  a  decree 
therefor  without  protecting  or  changing  the 
rights  of  any  interested  party  in  the  least. 

I  therefore  withhold  my  assent  to  that 
part  of  the  opinion  holding  a  part  of  the  lien 
void. 


CALDWELL  v.  HOSKINS  et  al. 
(Supreme  Court  of  Oregon.  Jan.  6,  1920.) 

1.  Trial  260(1)— Instructions  covered 
bt  those  given  properly  refused. 

Where  the  instructions  given  fully  covered 
every  point  embraced  by  the  requested  instruc- 
tions, they  were  properly  refused. 

2.  Trial  <8=>96 — Motion  to  strike  covering 
objectionable  testimony  only  properly 

GRANTED. 

Proceedings  at  trial  held  to  show  that 
plaintiff's  motion  to  strike  defendants'  testi- 
mony and  the  court's  ruling  thereon  went  to 
the  exclusion  only  of  defendants'  narration  of 
her  conversation  with  physician,  and  did  not 
exclude  her  conversations  with  plaintiff  con- 
taining a  competent  admission  by  plaintiff. 

3.  Evidence  <8= 222(2)— Admission  by  victim 
or  automobile  as  to  speed  admissible. 

In  an  action  for  injuries  by  automobile, 
plaintiff's  statement  in  conversation  with  de- 
fendant that,  had  defendant  been  driving  faster, 
be  would  have  been  by  before  plaintiff  got  to 
the  place  of  collision,  was  admissible. 

4.  New  trial  «J=»108(4)— Newly  discovered 

EVIDENCE  THAT  X-RAY  DID  NOT  DISCLOSE 
ALLEGED  FRACTURE  NOT  GROUND  FOB  NEW 
TRIAL. 

A  new  trial  was  not  required  by  newly 
discovered  evidence  that  several  months  after 
plaintiff  was  Injured  by  defendant's  automobile 
she  was  X-rayed  and  Informed  that  her  rib 
was  not  broken  nor  spine  twisted,  where  the 
evidence  showed  that  the  automobile  knocked 
plaintiff  down  while  it  was  on  the  left-hand 
side  of  the  street,  and  that  she  was  dragged  or 
rolled  a  considerable  distance,  and  was  severely 
shocked  and  bruised,  and  was  confined  to  a 
hospital  some  time. 


6.  New  trial  $=>28— Plaintiff  severely 
injured  did  not  wrongfully  suppress 
evidence  by  not  offering  x-ray  not 
showing  alleged  fracture. 
Where  plaintiff  was  knocked  down  by  an 
automobile  and  dragged  a  distance,  was  pain- 
fully and  severely  injured,  confined .  to  the 
hospital  for  some  time,  and  the  physician  who 
first  examined  her  did  not  discover  a  broken  rib 
or  twist  of  spine  to  which  her  subsequent  at- 
tending physician  testified,  plaintiff,  by  not 
offering  an  X-ray  taken  several  months  after 
the  injury  not  showing  the  stated  injuries,  did 
not  wrongfully  suppress  evidence  so  as  to  en- 
title defendant  to  new  trial. 

Appeal  from  Circuit  Court,  Umatilla  Coun- 
ty; Gilbert  W.  Phelps,  Judge. 

Action  by  Marlam  Caldwell  against  J.  T. 
Hoskins  and  others.  From  the  judgment 
and  from  dismissal  of  motion  for  new  trial, 
defendants  appeal.  Affirmed. 

This  is  an  action  to  recover  damages  for 
personal  Injuries  caused  by  an  automobile. 
There  was  a  judgment  for  the  plaintiff.  The 
defendants  filed  a  motion  for  a  new  trial, 
which  the  court  denied,  and  the  defendants 
appealed. 

Court  street  runs  east  and  west  through 
Pendleton,  and  Is  intersected  by  Beauregard 
street,  which  extends  north  and  south.  On 
December  24,  1917,  at  about  5:45  p.  m.,  the 
plaintiff  was  walking  towards  the  east  along 
the  sidewalk  on  the  north  side  of  Court  street 
on  her  way  to  her  home,  which  was  located 
on  Court  street,  but  beyond  and  east  of 
Beauregard  street,  so  that  it  was  necessary 
for  her  to  cross  Beauregard  street  There 
was  no  light  burning  at  the  Intersection  of 
Court  and  Beauregard  streets.  It  was  very 
dark,  according  to  some  of  the  testimony. 
Court  street,  including  the  area  of  its  In- 
tersection with  Beauregard  street,  is  paved; 
but  Beauregard  street  is  not  paved.  The 
edge  of  the  pavement  across  Beauregard 
street  "lines  up"  with  the  north  side  of  the 
sidewalk  along  Court  street  Near  the  edge 
of  the  pavement  on  the  east  side  of  Beaure- 
gard street  was  a  "mud  hole"  which  "reach- 
ed about  halfway  to  the  middle  of  the 
street"  and  the  witnesses  say  that  after 
leaving  the  pavement  Beauregard  street  was 
"muddy." 

J.  T.  Hoskins  and  Cora  H.  Hoskins  are 
husband  and  wife,  and  Vashtl  Hoskins  Is 
their  daughter.  The  home  of  the  defend- 
ants was  located  on  the  west  side  of  Beaure- 
gard street  and  in  the  second  block  north  of 
Court  street.  The  defendants  were  return- 
ing from  the  country  in  an  automobile  driv- 
en by  the  daughter.  They  drove  along  Court 
street  until  they  came  to  Beauregard  street 
when  they  turned  to  their  left  with  the  pur- 
pose of  going  north  along  Beauregard  street 
to  their  home.  At  the  moment  when  the 
defendants  turned  into  Beauregard  street  the 
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plaintiff  was  crossing  that  street  and  was 

struck  by  the  automobile. 

The  plaintiff  alleged  that  the  defendants 
drove  along  the  north  side  of  Court  street, 
and  while  going  "at  a  dangerously  high  rate 
of  speed"  turned  into  the  left-hand  side  of 
Beauregard  street  and  struck  her  while  she 
was  "using  the  extreme  west  side  of  Beaure- 
gard street  as  a  pedestrian."  The  defend- 
ants averred  that  they  drove  along  the  south 
side  of  Court  street  until  they  reached  Beau- 
regard street,  when  they  turned  the  auto- 
mobile "in  a  northerly  direction,"  but  "east 
of  the  center"  of  the  street  Intersection,  and, 
while  "traveling  at  a  speed  of  about  8  miles 
per  hour"  and  when  the  automobile  "was 
about  to  enter  the  said  Beauregard  street," 
the  plaintiff  suddenly  appeared  on  the  east 
of  the  center  line  of  Beauregard  street  and 
was  struck  by  the  automobile,  notwithstand- 
ing prompt  efforts  made  by  the  defendants 
to  avoid  the  accident 

After  having  been  struck  by  the  automo- 
bile the  plaintiff  was  picked  up  and  car- 
ried into  the  nearby  home  of  R.  T.  Hales, 
where  she  remained  about  "half  an  hour," 
and  then  she  was  taken  to  the  hospital. 
About  5  o'clock  "the  next  evening"  she  was 
removed  to  her  home,  where  "she  was  in 
bed  two  months,"  but  at  the  end  of  three 
months  she  was  able  to  resume  work  in  a 
laundry. 

James  A  Fee,  of  Pendleton,  and  0.  Z. 
Randall,  of  Salem  (R  I.  Keator,  of  Pendle- 
ton, on  the  briefs),  for  appellants. 

J.  H.  Baley,  of  Pendleton  (Raley  &  Raley, 
of  Pendleton,  on  the  briefs),  for  respondent 

HARRIS,  3.  (after  stating  the  facts  as 
above).  (1]  Four  of  the  assignments  of  er- 
ror relate  to  the  refusal  of  the  court  to  give 
certain  requested  Instructions.  The  bill  of 
exceptions  contains  recitals  to  the  effect  that 
each  of  these  four  requested  instructions 
was  refused  "on  the  ground  that  the  same 
was  covered  by  other  Instructions."  An  ex- 
amination of  the  charge  to  the  Jury  discloses 
that  the  instructions  as  given  fully  covered 
every  point  embraced  by  the  requested  in- 
structions ;  and,  moreover,  the  language  used 
by  the  court  was  so  clear  and  fair  and  plain 
that  the  Jury  must  have  understood  and 
appreciated  the  meaning  and  extent  of  every 
rule  of  law  submitted  to  them  for  their 
guidance. 

[2]  Another  assignment  of  error  related  to 
a  ruling  on  a  motion  to  strike  oat  certain 
testimony  given  by  Cora  Hoskins,  one  of 
the  defendants.  Cora  Hoskins  and  her  broth- 
er, B.  R.  Baker,  called  on  the  plaintiff  short- 
ly after  her  removal  to  the  hospital,  and  a 
conversation  occurred  between  Cora  Hoskins 
and  the  plaintiff  in  the  presence  of  B.  R 
Baker  and  the  plaintiff's  mother,  Mrs.  Be- 
linda Collins.  The  question  to  be  decided 


p.) 

will  be  better  understood  If  the  following 
portion  of  the  record  Is  first  read: 

"Q.  State  whether  or  not  you  ever  visited 
her  at  the  hospital  while  she  was  there. 
A  Yes,  sir;  within  just  about  half  an  hour,  I 
Judge,  after  she  was  up  there  my  brother  came 
up  to  our  house — 

"Q.  Who  is  your  brother?  A.  Irvm  Baker. 
And  I  asked  him  if  he  would  go  with  me  to 
the  hospital  to  see  this  woman,  and  he  said 
'Yes,'  and  we  went  up,  and  I  went  in  and 
asked  her  if  I  could  do  anything  for  her.  She 
seemed  kind  of  cross  at  me,  but  her  mother 
was  not.  She  was  very  friendly  with  us,  and 
I  said  to  her,  If  we  had  been  going  fast,'  I 
said,  'you  would  have  bf  en  hurt  real  bad.'  She 
said,  'If  you  had  been  going  fast  you  would 
have  been  past  when  I  got  there;'  and  I  told 
her  to  stay  there  as  long  as  she  wanted  to  and 
I  would  see  that  it  was  paid.  I  also  told  Dr. 
Parker  the  same.  I  told  him  to  wait  on  ber 
just  as  long  as  she  needed  him. 

"Counsel  for  plaintiff  moves  to  strike  out  all 
that  answer  of  the  witness  as  not  tending  to 
prove  or  disprove  any  of  the  issues  of  the  case 
and  incompetent. 

"The  Court:  So  far  as  the  testimony  of  Dr. 
Parker  is  concerned,  the  testimony  Is  allowed. 
The  motion  is  allowed. 

"Q.  Is  this  something  you  told  the  woman 
herself?   A.  Yes,  sir." 

It  will  be  observed  that  the  answer  of  the 
witness  Is  really  a  narrative  of  three  dif- 
ferent conversations  with  three  different  per- 
sons, for  It  tells  about:  0)  Her  talk  with 
her  brother;  (2)  her  conversation  with  the 
plaintiff  while  at  the  hospital;  and  (S)  her 
statement  to  Dr.  Parker.  The  defendants 
contend  that  the  wording  of  the  motion  In- 
cluded all  the  answer  of  the  witness,  and 
that  the  jury  must  have  understood  from 
the  language  of  the  court  that  the  entire  an- 
swer, Including  the  alleged  statement  of  the 
plaintiff  that  "if  you  had  been  going  fast 
you  would  have  been  past  when  I  got  there," 
was  stricken  out  The  plaintiff  claims,  on 
the  other  hand,  that  after  the  words  "It  was 
paid"  there  was  "a  pause  In  the  answer,  and 
apparently  upon  second  thought  the  witness 
concluded  to  add  something  further,"  and 
then  told  what  she  had  said  to  Dr.  Parker. 
The  defendant  challenges  the  claim  that 
there  was  any  such  pause  in  the  answer,  and 
of  course  it  is  impossible  for  us  to  deter- 
mine from  a  mere  paper  record,  which  pur- 
ports to  do  no  more  than  to  inform  us  of 
the  words  which'  fell  from  the  Hps  of  per- 
sons, whether  there  was  a  pause  in  the  an- 
swer as  claimed  by  the  plaintiff.  However, 
if  the  objection  made  by  plaintiff  was  di- 
rected against  that  portion  of  the  answer 
only  which  referred  to  Dr.  Parker,  the  lan- 
guage employed  by  the  plaintiff  was  ade- 
quate for  the  purpose,  especially  If  the  word 
"that"  was  emphasized  by  a  rising  inflec- 
tion. Indeed,  the  language  employed  was 
not  at  all  unusual  or  extraordinary.  While 
other  expressions  might  have  been  used,  and 
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although  the  words  "that  answer"  are  broad 
enough  to  Include  the  whole  answer,  yet  they 
are  the  words  which  many  lawyers  would 
naturally  employ  when  moving  against  only 
a  part  of  an  answer.  It  is  perfectly  clear 
from  a  reading  of  the  record  that  when  the 
trial  judge  said,  "So  far  as  the  testimony 
of  Dr.  Parker  is  concerned  the  testimony  is 
allowed,"  it  was  a  "slip  of  the  tongue" ;  for 
be  immediately  corrected  himself  and  said, 
"the  motion  is  allowed,"  obviously  meaning, 
"So  far  as  the  testimony  of  Dr.  Parker  is 
concerned  the  motion  is  allowed."  This  view 
finds  confirmation  In  a  subsequent  portion  of 
the  record.  E.  •  R.  Baker  was  called  as  a 
witness  for  the  defendants,  and  on  direct 
examination  he  told  about  accompanying  his 
sister  to  the  hospital,  and,  when  asked  to 
relate  the  conversation  which  occurred  be- 
tween his  sister  and  the  plaintiff,  be  an- 
swered as  follows: 

"Mrs.  Hosklns  asked  how  she  was,  and  she 
told  her,  and  she  says,  'It  is  a  good  thing  we 
were  driving  slow  or  you  might  have  been  hurt 
much  worse,'  Mrs.  Hosklns  said  to  Mrs.  Cald- 
well, and  Mrs.  Caldwell  kind  of  raised  up  in 
bed  a  little  and  looked  around,  and  she  said, 
'Well,  if  you  had  been  driving  faster,  yon  would 
have  been  by  before  I  got  there.' " 

[J]  If  the  attorney  for  the  plaintiff  had 
Intended  to  move  against  the  whole  answer 
given  by  Mrs.  Hosklns,  or  if  the  trial  judge 
had  Intended  to  strike  out  all  the  answer 
of  Mrs.  Hosklns,  we  would  naturally  expect 
a  motion  by  the  plaintiff  to  strike  out  the 
answer  given  by  Baker  and  a  ruling  of  the 
trial  judge  allowing  the  motion ;  but  no  ob- 
jection was  made  to  the  question  or  answer. 
It  must  be  conceded  that  the  defendants 
were  entitled  to  show  that  the  plaintiff 
stated,  "If  you  had  been  going  fast,  you 
would  have  been  past  when  I  got  there,"  if 
she  did  so  state,  because  such  a  declaration 
would  be  in  the  nature  of  an  admission  that 
the  defendants  were  not  going  fast.  The 
plaintiff  did  not  deny  making  the  statement, 
while  E.  R.  Baker  said  that  she  did  make 
1t ;  and  we  think  that  it  is  sufficiently  clear 
from  the  record  that  tbe  court  struck  out 
only  that  part  of  the  answer  of  Cora  Hos- 
klns which  refers  .to  Dr.  Parker,  and  that 
1t  was  so  understood  by  the  jury,  and  that 
therefore  the  defendants  bad  the  benefit  of 
the  testimony  of  Cora  Hosklns  concerning 
the  alleged  admission  of  the  plaintiff. 

[4]  The  most  important  assignment  of  er- 
ror arises  out  of  an  X-ray  examination  of  the 
plaintiff.  As  a  preliminary  to  the  discus- 
sion of  this  branch  of  the  case,  we  may  with 
propriety  refer  to  some  of  the  evidence  con- 
cerning the  exact  place  where  the  plaintiff 
was  when  struck,  the  speed  at  which  the 
defendants  were  going,  and  the  Injuries  sus- 
tained by  tbe  plaintiff.  As  already  stated, 
the  plaintiff  claimed  that  the  defendants 
turned  Into  Beauregard  street  on  the  west 


side  of  the  street,  and  that  she  was  struck 
when  near  the  west  side  of  Beauregard 
street;  while  the  defendants  insisted  that 
when  they  turned  to  enter  Beauregard  street 
they  were  east  of  tbe  middle  of  that  street. 
Both  the  driver  of  tbe  automobile  and  J.  T. 
Hosklns  admitted  that  they  "aimed  to  go  to 
the  left  of  the  mudhole,"  which,  according 
to  tbe-  testimony  of  Charles  Hosklns,  a  son 
of  J.  T.  Hosklns  and  Cora  Hosklns,  "reached 
about  halfway  to  the  middle  of  the  street." 
The  cement  sidewalk  on  the  north  side  of 
Court  street  projects  into  Beauregard  street 
for  a  distance  of  10  feet  from  either  side 
of  tbe  street,  so  that  the  distance  across 
Beauregard  street  between  these  ends  of  tbe 
sldwalk  is  30  feet 

The  plaintiff  testified  that  "the  car  struck 
me  and  knocked  me  down  and  ran  over  me, 
and  I  went  between  the  wheels,"  and  "I  was 
rolled  over  and  over  under  the  car."  R.  T. 
Hales  and  Charles  Daniels  were  standing 
on  the  parking  in  Court  street  In  front  of 
tbe  former's  house  when  the  accident  oc- 
curred, and,  according  to  their  testimony, 
they  reached  the  plaintiff  before  any  of  tbe 
defendants  were  able  to  get  out  of  their  car 
and  go  back  to  where  the  plaintiff  was  lying. 
The  plaintiff  was  found  "lying  almost  on  her 
back,  a  little  bit  on  her  left  side  in  the 
mud."  Hales  and  Daniels  said  that  the 
place  where  they  found  plaintiff  was  2  feet 
west  of  the  middle  line  of  tbe  street  and  27 
feet  north  of  the  edge  of  the  pavement,  and 
that  the  rear  of  tbe  car  was  35  feet  north 
of  tbe  place  where  they  found  the  plaintiff. 

Hales  testified  that  after  tbe  plaintiff  was 
carried  into  bis  house  she  "complained  of 
being  sick  at  her  stomach."  There  was  evi- 
dence from  which  the  Jury  could  have  con- 
cluded that  the  plaintiff  was  dazed  or  even 
unconscious  when  she  was  taken  into  tbe 
Hales  house.  Tbe  plaintiff  testified,  when 
telling  about  tbe  accident,  as  follows: 

"And  I  was  hurt  inside,  I  knew,  bnt  I  didn't 
know  how  bad.  I  felt  as  thongh  I  was  tore 
loose  inside  some  place,  and  I  thought  my  head 
was  broken  open,  or  that  my  head  was  broken 
off  of  my  neck,  and  my  elbows  was  bruised  and 
scratched  up  and  skinned,  and  my  knees,  my 
clothing  on  my  knees  was  cut,  and  my  stockings 
and  my  underwear  was  cut  and  tore,  and  my 
knees  were  all  skinned  up,  and  I  was  black 
and  blue  from  the  back  of  my  head  down  the 
right  side,"  and  "I  was  in  terrible  agony." 

When  asked  to  describe  "the  effects  from 
that  injury  at  tbe  present  time"  tbe  plaintiff 
testified  as  follows : 

"My  side  hurt  me,  my  rib  hurt  me,  and  my 
side  in  there  hurts  me,  and  I  can't  walk  very 
fast  or  very  much,  because  my  side  hurts  me 
■and  my  rib  and  side  all  the  way  up  here;  my 
rib  is  broken,  and  it  bothers  me  all  the  time." 

Mrs.  Belinda  Collins,  who  nursed  the  plain- 
tiff, testified  that  the  back  of  plaintiff's  bend 
was  bruised,  and  that  she  "seemed  to  suffer 
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so  much  from  her  head  down  to  her  shoul- 
ders to  her  waistline ;  that  seemed  to  be  her 
main  trouble,  and  pain  in  the  side  here." 

Dr.  Parker  looked  plaintiff  "over  slightly" 
at  the  Hales  house;  but  after  her  removal 
to  the  hospital  he  made  a  thorough  examina- 
tion, and  did  not  discover  "any  Injury  to  the 
spinal  cord  or  column  rather,  or  to  the  ribs" ; 
and  when  asked,  "If  she  bad  had  a  severely 
broken  rib  at  that  time,  or  an  injury  to  the 
spinal  column,  would  your  examination  have 
disclosed  it?"  he  answered  thus,  "Possibly 
It  would;  yes,  sir;  I  would  imagine  if  it 
had  been  very  serious." 

J.  L.  Hoisington,  an  osteopathic  physician 
who  had  practiced  his  profession  In  Pendle- 
ton for  14  years,  was  called  to  see  the  plain- 
tiff on  December  29, 1917,  and  from  that  time 
on  was  the  attending  physician.  This  wit- 
ness testified  as  follows: 

"I  got  the  history  of  the  case  somewhat  and 
what  observation  I  could  observe  at  the  time, 
and  found,  first  I  noted  what  I  term  nervous 
shock,  judging  it  from  her  depression  and  weak- 
ness, for  what  I  could  see  no  physical  cause 
for,  and  in  addition  to  that  I  found  her  very 
sore  at  a  number  of  points,  especially  the  right 
side,  and  on  examination  I  found  what  I  classed 
at  that  time  as  a  broken  rib;  the  eighth  rib 
was  broken  in  the  axillary  line.  The  condition 
at  the  head  of  the  rib  and  vertebra  from  which 
it  comes  was  too  tender  at  that  time  to  make  a 
complete  examination,  and  all  my  information 
of  that  was  gotten  by  later  examinations  and 
at  a  subsequent  time  when  I  got  the  tenderness 
out  so  I  could  make  the  examination.  The 
spine  was  twisted  between  the  eighth  and  ninth 
vertebra;,  and  it  is  a  twist  that  still  remains." 

The  motion  for  a  new  trial  which  the  de- 
fendants filed  and  the  court  denied  was. baaed 
upon  affidavits  to  the  effect  that  a  few  min- 
utes before  the  jury  returned  the  verdict  the 
attorneys  for  the  defendants  learned  of  a 
rumor  that  the  plaintiff  bad  caused  an  X- 
ray  photograph  to  be  taken;  that  there  was 
no  opportunity  to  verify  the  rumor  until 
after  the  verdict  was  received;  that  after- 
wards, upon  making  Inquiry,  the  defendants 
ascertained  that  on  June  22,  1918,  the  plain- 
tiff went  to  Dr.  Boyden,  of  Pendleton,  who  on 
that  date  took  an  X-ray  photograph  of  her 
spinal  column  and  ribs,  and  that  "said  photo- 
graph showed  that  there  had  never  been  any 
Injury  to  the  spine  and  ribs  of  plaintiff,"  and 
that  after  the  photograph  was  taken  Dr. 
Boyden  "informed  plaintiff  personally  that 
she  had  not  sustained  any  injury  to  her  spine 
or  ribs." 

The  defendants  contend  that  a  new  trial 
should  have  been  granted,  because,  they  ar- 
gue: (1)  The  plaintiff  was  guilty  of  miscon- 
duct In  suppressing  and  concealing  the  X-ray 
examination;  and  (2)  the  X-ray  examina- 
tion, In  the  circumstances  already  stated, 
constituted  newly  discovered  evidence  which 
the  defendants  could  not  with  reasonable 
diligence  have  discovered  and  produced  at 
the  trial. 
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The  verdict  of  the  jury  forecloses  debate 
as  to  whether  the  defendants  were  or  were 
not  guilty  of  negligence  as  charged. In  the 
complaint.  The  jury  could  not  have  found 
for  the  plaintiff  without  having  first  decided 
that  the  defendants  had  been  negligent ;  and 
therefore  the  plaintiff  was  entitled  to  a  ver- 
dict for  some  amount  of  money  if  she  Was 
injured  at  all.  We  need  not  and  do  not  at- 
tempt to  decide  the  extent  of  the  Injuries 
sustained  by  the  plaintiff,  and  yet  we  may 
fairly  Infer,  from  the  fact  that  the  verdict 
was  for  the  plaintiff,  that  the  jury  believed 
the  testimony  of  Hales  and  Daniels,  who,  for 
aught  that  appears  In  the  record,  were  dis- 
interested witnesses,  when  they  said  that  the 
plaintiff  was  lying  In  the  mud  27  feet  from 
the  pavement  upon  which  she  was  walking 
when  first  struck  by  the  automobile,  and  that 
the  car,  which  the  driver  testified  was  stop- 
ped "as  soon  as  possible,"  was  85  feet  north 
of  the  place  where  the  plaintiff  was  found. 
In  other  words,  notwithstanding  the  fact 
that  the  driver  of  the  automobile  applied  the 
brakes  promptly  upon  discovering  the  pres- 
ence of  the  plaintiff,  she  was  thrown  and 
rolled  and  dragged  at  least  27  feet,  and  the 
car  was  not  stopped  until  It  had  gone  35 
feet  farther,  or  a  total  distance  of  62  feet 
from  the  pavement  The  mere  statement  of 
these  facts  at  once  suggests  Inevitable  In- 
Jury  to  the  plaintiff  In  some  degree,  and,  In 
the  light  of  all  the  testimony,  It  would  be 
difficult  to  understand  how  the  jury  could 
have  avoided  awarding  a  verdict  for  more 
than  a  nominal  amount,  even  though  It  is 
assumed  that  the  plaintiff's  rib  was  not 
broken  and  that  her  spine  was  not  "twisted." 
In  this  view  of  the  situation,  the  evidence 
about  the  rib  and  spine  affected  the  amount 
of  the  verdict  rather  than  the  right  to  a 
verdict. 

The  X-ray  examination  was  not  made  until 
June  22,  1918,  or  six  months  after  the  date 
of  the  Injury.  The  X-ray  photograph  was 
not  made  a  part  of  the  record  nor  exhibited 
to  the  trial  judge.  There  is  no  aflSdavlt  by 
Dr.  Frank  Boyden,  notwithstanding  the  fact 
that  plaintiff  testified  as  a  witness  In  her 
own  behalf,  and  by  doing  so  consented  that 
the  physician  might  testify  as  a  witness. 
Forrest  v.  Portland  Ry.,  L.  &  P.  Co.,  64  Or. 
240,  129  Pac.  1048.  While  we  do  not  intend 
to  decide  whether  the  trial  judge  could  have 
compelled  the  plaintiff  to  submit  to  an  ex- 
amination upon  the  application  of  the  de- 
fendants, yet  we  may  with  propriety  note 
the  fact  that  the  plaintiff  was  not  requested 
to  permit  physicians  chosen  by  the  defend- 
ants to  examine  her  condition,  and,  so  far 
as  the  question  of  injury  was  concerned,  the 
defendants  were  apparently  willing  to  rest 
their  whole  case  on  the  testimony  of  Dr. 
Parker  and  one  of  the  nurses  at  the  hos- 
pital. Dr.  Hoislngton  did  not  attempt  to 
testify  as  to  the  extent  to  which  any  rib  was 
broken.  The  plaintiff  was  a  witness  in  her 
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own  behalf,  and  she  was  cross-examined. 
The  defendants  had  ample  opportunity  to  In- 
quire as  to  whether  or  not  any  other  physi- 
cian had  examined  her  and  whether  an  X- 
ray  photograph  had  been  taken ;  and  yet  no 
such  Inquiries  were  made.  In  view  of  the 
fact  that  the  defendants  did  not  take  full 
advantage  of  the  opportunities  offered  by 
cross-examination,  and  in  view  of  the  other 
facts  shown  by  the  record,  we  do  not  think 
that  we  would  be  justified  in  reversing  the 
trial  court  and  holding  that  he  should  have 
allowed  a  new  trial  on  the  ground  of  newly 
discovered  evidence.  McClendon  v.  McKis- 
sack,  148  Ala.  188,  88  South.  1020;  Mor- 
rison v.  Carey,  129  Ind.  227,  28  N.  B.  897. 

[»]  Section  174,  subd.  2,  I*  O.  I*,  provides 
that  a  new  trial  may  be  granted  on  account 
of  "misconduct  of  the  jury  or  prevailing  par- 
ty." If  during  the  course  of  a  trial  it  ap- 
pears that  evidence  has  been  willfully  sup- 
pressed, the  opposing  party  Is  given  the  ben- 
efit of  the  disputable  presumption  that  the 
suppressed  evidence  would  be  adverse  to  the 
party  suppressing  It.  Section  799,  subd.  8, 
L.  O.  L.  We  may  assume,  for  the  purposes 
of  the  discussion,  that  if  after  a  trial  it  is 
ascertained  that  the  prevailing  party  has 
willfully  suppressed  evidence,  it  amounts  to 
misconduct  within  the  meaning  of  section 
174,  I*  O.  I*  But  can  it  fairly  be  said  that 
the  plaintiff  was  guilty  of  suppressing  evi- 
dence? The  plaintiff  knew  whether  she  suf- 
fered any  pain,  and  she  also  knew  where  the 
seat  of  the  pain  was.  So  overwhelming  is 
the  evidence  that  it  may  be  said  to  have 
conclusively  established  that  she  suffered 
pain  in  the  side.  The  physician  who  examin- 
ed her  on  the  evening  of  the  accident  stated 
that  he  did  not  discover  any  broken  rib  or 
twisted  spiiie.  The  physician  who  called  up- 
on her  five  days  afterwards  and  from  that 
time  on  acted  as  her  attending  physician  tes- 
tified that  her  rib  was  broken  and  that  her 
spine  was  twisted.  The  X-ray  photograph 
was  not  taken  until  six  months  after  the 
accident,  and,  for  aught  that  appears, in  the 
record,  the  broken  rib,  if  there  was  one,  may 
have  completely  united,  leaving  no  evidence 
of  a  former  break.  We  are  not  advised  as 
to  whether  medical  men  would  say  that  a 
break  either  sometimes  or  always  leaves  evi- 
dence of  the  break  which  an  X-ray  photo- 
graph will  Invariably  picture;  nor  do  we 
know  how  serious  the  break  must  be  in  order 
to  leave  permanent  evidence  of  the  frac- 
ture. If  the  plaintiff's  rib  was  broken,  it 
may  be  that  it  was  a  slight  break,  and  no 
evidence  of  the  fracture  remained  on  June 
22,  1918,  when  the  X-ray  photograph  was 
taken.  The  plaintiff  was  not  bound  to  be- 
lieve the  opinion  of  the  physician  who  took 
the  X-ray  photograph  six  months  after  the 
accident;  but,  knowing  that  she  actually 
suffered  pain,  and  having  been  told  by  her 


attending  physician  that  her  rib  was  in 
truth  broken,  she  had  a  right  to  believe,  as 
she  undoubtedly  did,  that  her  rib  was  broken, 
and  she  was  under  no  obligation  to  call  Dr. 
Boyden  as  a  witness  merely  because  his  opin- 
ion based  upon  an  examination  made  six 
months  after  the  injury  differed  from  the 
opinion  of  Dr.  Hoisington.  On  the  whole 
record  we  think  in  the  language  of  the  con- 
stitutional amendment  (article  7,  8  8),  "that 
the  judgment  of  the  court  appealed  from  was 
such  as  should  have  been  rendered  in  the 
case,"  and  therefore  we  conclude  that  the 
judgment  appealed  from  ought  to  be,  and  It 
is,  affirmed. 


CITY  OF  PORTLAND      KITCHEN  et  al. 

(Supreme  Court  of  Oregon.    Dec.  23,  1919.) 

Municipal  corporations  «=>644— City  enti- 
tled to  costs  in  prosecution  fob  viola- 
tion Or  ORDINANCE. 
Under  City  of  Portland  Charter  1903,  Si 
332,  833,  836,  retained  in  charter  of  1913  as 
ordinances,  and  under  L.  O.  L.  H  2494,  2496, 
city  prosecuting  defendants  in  municipal  court 
for  violation  of  ordinance  held'  entitled  upon 
judgment  of  conviction  being  affirmed  by  circuit 
and  Supreme  courts,  to  recover  from  defend- 
ants, as  costs  and  expenses,  attorney's  fees  and 
expenses  of  brief. 

In  Banc. 

Appeal  from  Circuit  Court,  Multnomah 
County;  Geo.  W.  Stapleton,  Judge. 

Catherine  Kitchen  and  P.  J.  Traynor  were 
convicted  of  violating  an  ordinance  of  City  of 
Portland.  Judgments  of  conviction  affirmed 
by  Supreme  Court,  and,  from  decision  of  the 
clerk  of  Supreme  Court  taxing  costs  and  dis- 
bursements against  defendants,  they  appeal. 
Affirmed. 

Wilson  T.  Hume  and  J.  LeRoy  Smith,  both 
of  Portland,  for  appellants. 

W.  P.  LaRoche,  City  Arty.,  and  L.  E.  La- 
tourette,  Deputy  City  Atty.,  both  of  Port- 
land, for  respondent 

McBRIDE,  0.  J.  The  defendants,  upon  ap- 
peal from  the  municipal  court,  were  convict- 
ed In  the  circuit  court  of  a  violation  of  ordi- 
nance No.  84046  of  the  dty  of  Portland,  and 
upon  appeal  to  this  court  the  judgments  were 
affirmed.  183  Pac.  933.  Thereupon  the  plain- 
tiff filed  its  cost  bills,  consisting  of  the  fol- 
lowing Items : 

Kitchen  Appeal.  Traynor  Appeal. 

Clerk's  tee  $10  00  Clerk's  fee  $10  00 

Attorney's  tee          15  00  Attorney's  tee  15  00 

Brtet   27  00  Briel   55  00 

Total   *52  00        Total   181  00 

The  item  of  $10  clerk's  fee  in  both  cost 
bills  was  disallowed  by  the  clerk  of  this 
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court,  and  the  remaining  Items  allowed, 
whereupon  defendants  appeal  from  the  deci- 
sion of  the  clerk,  claiming  that  under  the 
ordinances  of  the  city  of  Portland  no  costs  or 
disbursements  are  chargeable  against  any 
party  In  a  criminal  proceeding.  We  are  of 
the  contrary  opinion. 

By  section  S32  of  the  charter  of  the  city  of 
Portland,  passed  by  the  Legislature  in  1903 
(chapter  1),  and  retained  in  the  charter  of 
1913  as  an  ordinance,  it  Is  provided : 

"All  proceedings  before  the  court,  or  Judge 
thereof,  including  all  proceedings  for  the  viola- 
tion of  any  city  ordinance,  are  governed  and 
regulated  by  the  general  laws  of  the  state  ap^ 
plicable  to  the  justice  of  the  peace  or  justice's 
courts  in  like  or  similar  cases,  except  as  in 
this  charter  otherwise  provided.  *  *  *" 

Section  838  provides: 

"AH  fines,  costs,  fees,  and  expenses  taxed 
against,  or  received  from  any  defendant  in  a 
criminal  proceeding  before  the  court,  or  judge 
thereof,  either  for  the  violation  of  a  city  ordi- 
nance, or  law  of  the  state,  shall,  when  received 
or  collected,  be  paid  by  said  judge  to  the 
treasurer.  •■  *  *" 

Section  886  provides: 

"Except  as  hereinafter  stated  appeals  may  be 
taken  and  shall  be  allowed  from  final  judgments 
rendered  in  the  municipal  court  in  all  actions, 
both  civil  and  criminal,  under  the  same  circum- 
stances, on  the  same  conditions,  in  the  same 
manner,  and  with  like  effect  that,  under  the 
laws  existing  at  the  time  of  the  rendition  of 
any  such  judgment  appeals  may  be  taken,  and 
shall  be  allowed  from  final  judgments  rendered 
in  similar  actions  in  justice's  courts.  Any  de- 
fendant who  is  convicted  of  any  crime  defined 
or  created  by  this  charter,  or  of  a  violation  of 
any  ordinance,  rule,  or  regulation  of  the  city 
of  Portland,  and  is  sentenced  to  any  imprison- 
ment or  to  pay  a  fine  exceeding  twenty  dollars, 
may,  within  five  days  from  the  date  of  such 
conviction  and  judgment,  appeal  to  the  circuit 
court  of  Multnomah  county,  by  giving  to  the 
city  attorney  a  written  notice  of  appeal  and 
filing  an  undertaking  on  appeal,  with  one  or 
more  sureties,  to  be  approved  by  the  municipal 
judge  in  said  municipal  court,  which  undertak- 
ing shall  be  to  the  effect  that  such  defendant 
and  appellant  shall  pay  all  oosts  awarded 
against  him  on  the  appeal,  and  render  himself 
in  execution  of  any  judgment  rendered  against 
him  on  the  appeal.  *  *  * " 

In  Ex  parte  McGee,  33  Or.  166,  64  Pac. 
1091,  it  was  held  in  substance  that  the  provi- 
sion first  above  quoted  Imported  Into  the 
charter  of  Portland  the  mode  of  procedure 
provided  for  justices'  courts,  with  certain  ex- 
ceptions not  material  here.  Sections  2494 
and  2498,  L.  O.  L.,  relating  to  judgments  of 
conviction  in  justices'  courts,  provide  for  the 
recovery  of  costs  from  a  convicted  defend- 
ant 

We  are  of  the  opinion  that  by  virtue  of 
these  provisions,  as  well  as  by  the  provisions 
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of  the  ordinances  above  quoted,  the  material 
phrases  of  which  we  italicize,  the  respondent 
is  entitled  to  recover  the  costs  and  disburse- 
ments taxed  by  the  clerk,  and  his  ruling 
thereon  is  affirmed. 


STATE  v.  BUTLER. 
(Supreme  Court  of  Oregon.   Dec  28,  1919.) 

1.  Criminal  law  «=>1186(4)  —  Failure  to 
show  bt  record  disposition  of  demubrer 
rot  gbodnd  fob  reversal. 

4n  view  of  L.  O.  L.  |  1626,  providing  that 
on  criminal  appeals  the  court  must  give  judg- 
ment without  regard  to  technical  errors  or  de- 
fects, in  a  prosecution  resulting  in  conviction  of 
manslaughter,  formal  disposition  of  demurrer 
to  the  indictment  was  not  so  essential  that  si- 
lence of  the  record  thereon  constitutes  a  fatal 
defect,  where  defendant  afterwards  entered  plea 
of  not  guilty,  and  went  to  trial  without  objec- 
tion or  question. 

2.  Homioidb  <t=>  158(2, 3)— Threat  admissi- 
ble IN  EVIDENCE '  THOUGH  NOT  DIRECTED  ES- 
PECIALLY TO  DECEASED. 

In  a  prosecution  resulting  in  conviction  of 
manslaughter,  testimony  of  decedent's  father 
that  about  eight  months  before  the  shooting,  de- 
fendant had  said  to  him  that,  if  he  could  not  beat 
them  any  other  way,  he  would  do  it  with  a  Win- 
chester, held  admissible  as  a  threat  over  objec- 
tion that  it  was  not  directed  especially  toward 
deceased  and  was  too  remote ;  such  threat  hav- 
ing reference  to  a  controversy  about  a  road 
pursuant  to  which  decedent  was  subsequently 
killed. 

3.  Criminal  law  «=>363  —  Testimony  of 
arrangement  in  defendant's  absence  not 


In  view  of  L.  O.  L.  |  707,  recognising  res 
gestae  both  as  to  facts  in  dispute  and  as  to  some 
act  that  becomes  important  as  evidence  of  facts 
in  dispute,  in  a  prosecution  resulting  in  con- 
viction of  manslaughter,  the  controversy  hav- 
ing originated  over  a  fence  across  a  road,  tes- 
timony tending  to  show  the  arrangement  with 
other  persons  under  which  decedent  came  to 
be  at  the  scene  of  the  shooting  on  watch  to  see 
who  was  putting  up  the  fence  held  not  incom- 
petent hearsay  because  arrangement  was  made 
in  defendant's  absence. 

4.  Criminal    law  <e=»369(15)  —  Homicide 
<8= 234(6)  —  Evidence  of  other  crime  as 

SHOWING  IDENTITY. 

In  a  prosecution  resulting  in  conviction  of 
manslaughter,  the  killing  having  taken  plact 
at  defendant's  fence,  which  he  was  putting  up 
nightly  to  obstruct  a  road,  decedent  with  others 
having  been  on  watch  to  find  out  who  was  doing 
it,  testimony  of  such  others  as  to  what  occur- 
red probably  half  an  hour  before  the  killing  on 
the  other  side  of  the  field  from  where  the  killing 
occurred,  where  the  road  went  through  the  fence 
on  that  side,  and  that  -defendant  then  drew  gun 
on  the  others  when  they  were  coming  close 
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enough  to  Identify  him,  held  admissible,  and  not 
objectionable  as  showing  a  collateral  offense, 
and  sufficient  to  justify  the  jury  in  concluding 
it  was  defendant. 

5.  Homicide  <fp=>174(8)  —  Declarations  bt 

ACCUSED  AS  TO  POSITION  IN  FIRING. 

■  In  a  prosecution  resulting  in  conviction  of 
manslaughter,  testimony  of  a  deputy  sheriff  as 
to  where  defendant  showed  him  he  was  when 
he  fired  the  last  shot  at  decedent,  and  about 
how  far  the  place  was  from  the  panel  in  his 
fence,  open  on  account  of  a  road,*  which  he  had 
been  putting  up  nightly,  so  that  decedent  with 
others  had  volunteered  to  watch  for  him,  also 
how  far  the  place  was  from  that  where  empty 
shells  were  found,  held  admissible. 

8.  Criminal  law  <8=>755  —  Homicide  %=» 
300(4)  —  Argumentative  instruction  on 
self-  defense. 
In  a  prosecution  resulting  in  conviction  of 
manslaughter,  instruction  on  the  right  of  self- 
defense  arising  from  an  assault  or  attack  with 
a  dangerous  weapon  held  properly  refused  as 
argumentative  and  invading  the  province  of  the 
jury. 

7.  Homicide  <8=»341  —  Harmless  error  in 
refusal  of  instruction. 

In  a  prosecution  resulting  in  conviction  of 
manslaughter,  the  refusal  to  defendant  of  his 
requested  instruction  referring  to  malice  and 
ill  will  held  harmless  to  him  in  view  of  the  ver- 
dict, negativing  the  existence  of  malice  or  ill 
will  on  his  part. 

8.  Criminal  law  <e=>834(2)  —  Following 

LANGUAGE  OF  REQUESTED  INSTRUCTIONS. 

The  trial  court  is  not  required  to  give 
charges  asked  for  in  the  exact  language  in 
which  they  are  requested,  but  need  only  cover 
the  principles  of  law  involved. 

9.  Homicide  <8=>21,  31  —  Killing  man- 
slaughter UNLESS  JUSTIFIABLE  OR  WITH 
MALICE  OR  DELIBERATION. 

Every  killing  is  manslaughter  unless  it  is 
justifiable  or  excusable,  or  is  accompanied  by 
malice  or  deliberation,  when  it  becomes  murder 
in  the  first  or  second  degree. 

10.  Homicide  <g=>44,  116(2)— Killing  in  an- 
ger WITHOUT  EXCUSE  OR  JUSTIFICATION  IS 
MANSLAUGHTER. 

If  defendant  under  provocation  of  a  sudden 
attack  grew  angry  and  killed  decedent  without 
real  or  apparent  necessity,  the  killing  was  not 
justifiable  or  excusable,  and  defendant  was  prop- 
erly convicted  of  manslaughter. 

11.  Homicide  €=>250  —  Evidence  sustain- 
ing conviction  of  manslaughter. 

In  a  prosecution  resulting  in  conviction  of 
manslaughter,  defendant  having  shot  and  fatal- 
ly wounded  decedent,  who  was  watching  a  road 
through  defendant's  land  to  see  if  he  was  the 
one  who  was  putting  up  an  obstructing  fence 
every  night,  evidence  held  sufficient  to  sustain 
the  verdict. 

12.  Criminal  law  «=>822(1>— Reading  in- 
structions TOGETHER. 

Instructions  must  be  read  together,  and 
cannot  be  considered  each  by  itself. 


18.  Homicide  oj=>286(1,  2)  —  Instruction  on 
threats  not  abstract. 
In  a  prosecution  resulting  in  conviction  of 
manslaughter,  instruction  as  to  the  considera- 
tion of  threats  made  by  defendant  against  de- 
cedent in  determining  defendant's  intent  and 
malice  held  not  erroneous  as  abstract;  there 
being  some  evidence  of  threats. 

14.  Criminal  law  <g=>1186(l)  —  Argument 
of  district  attorney. 

Though  the  language  of  the  district  attor- 
ney in  argument  was  bitter  and  somewhat  in- 
temperate, reversal  is  not  justified  on  that  ac- 
count alone. 

15.  Criminal  law  ®=865(1)  —  Instruction 
not  coercing  jury;  "stubborn." 

In  a  prosecution  resulting  in  conviction  of 
manslaughter,  instruction  to  the  jury  by  the 
court  on  their  inability  to  agree,  sending  them' 
back  for  further  consideration,  and  urging  them 
to  try  to  agree,  if  possible,  held  not  erroneous 
as  coercive,  despite  the  expression  admonishing 
them  not  to  get  stubborn  and  say  they  would 
not;  "scubborn"  meaning  "unreasonably  un- 
yielding." > 

16.  Homicide  «=»300(14)  —  Instruction  on 
self-defense. 

In  view  of  L.  O.  L.  §{  1371,  1909,  1914,  in 
a  prosecution  resulting  in  conviction  of  man- 
slaughter, instruction  on  self-defense  held  not 
erroneous  in  its  limitation  of  defendant's  right 
to  take  his  adversary's  life  only  to  cases  of 
threatened  deadly  harm  or  severe  calamity  "fe- 
lonious" in  character;  the  word  "felonious" 
having  been  used  as  synonymous  with  great 
bodily  injury. 

17.  Criminal  law  <g=»730(7)  —  False  as- 
sumption IN  ARGUMENT  OF  DISTRICT  ATTOR- 
NEY. 

In  prosecution  resulting  in  conviction  of 
manslaughter,  the  assumption  by  the  district 
attorney  in  argument  that  certain  witnesses  had 
identified  defendant  in  a  certain  place-  on  the 
night  of  the  killing  held  not  reversible  error 
as  more  in  the  nature  of  a  misconstruction  of 
the  testimony  than  a  positive  and  willful  mis- 
statement; the  charge  having  instructed  the 
jury  to  disregard  statements  not  sustained  by 
evidence. 

Burnett,  J.,  dissenting. 
In  Banc. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;  F.  M.  Calkins,  Judge. 

William  E.  Butler  was  convicted  of  man- 
slaughter, and  he  appeals.  Affirmed. 

The  defendant  was  indicted,  and  charged 
with  the  crime  of  murder  In  the  second  de- 
gree He  was  tried  and  convicted  of  the 
crime  of  manslaughter,  and  received  an  In- 
determinate sentence  of  from  1  to  15  years. 

The  killing  Itself  is  not  denied  by  the  de- 
fendant, and  grew  out  of  the  following  facts : 
The  defendant  was  the  owner  of  a  tract  of 
land  near  Eagle  Point,  in  Jackson  county, 
which  was  inclosed  by  a  fence.    For  some 
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time  prior  to  the  killing  there  had  been  a 
controversy  In  the  neighborhood  over  a  road 
running  through  this  tract  of  land,  and  as  to 
whether  such  road  was  a  valid  county  road. 
McDonald  Stewart,  the  individual  killed  by 
defendant,  was  a  neighbor  living  with  bis  fa- 
ther near  one  side  of  defendant's  tract  of 
land  and  apparently  interested  in  the  open- 
ing of  the  road  in  question. 

The  road  supervisors,  ostensibly  under  au- 
thority from  the  county  court,  had  opened 
the  fence  on  each  side  of  defendant's  tract  of 
land  where  the  road  went  through  a  number 
of  times  prior  to  the  killing.  The  fence 
would  remain  open  during  the  day,  but  would 
be  put  up  again  in  the  night.  It  appears  to 
have  been  the  belief  of  some  of  the  people 
who  lived  in  the  neighborhood  that  the  de- 
fendant was  putting  up  the  fence,  and  he  had 
been  threatened  with  prosecution  for  closing 
the  alleged  county  road.  The  defendant,  on 
the  other  hand,  claimed  that  some  third 
party  was  the  Individual  who  had  been  put- 
ting up  the  fence  at  night,  and  that  it  was 
done  for  the  purpose  of  getting  him  into  trou- 
ble. 

On  the  night  in  question  the  supervisor  had 
arranged  with  McDonald  Stewart,  the  de- 
ceased, and  with  a  Mr.  Jackson,  wbo  also 
lived  in  the  neighborhood,  to  watch  the  fence, 
for  the  purpose  of  settling  the  question  as  to 
who  was  putting  It  up  at  night.  The  road 
ran  through  the  field  from  west  to  east,  and 
it  was  arranged  that  the  supervisor  and 
Jackson  were  to  watch  the  fence  on  the  west 
side,  while  the  deceased  was  to  watch  It  on 
the  east  side.  At  first  it  was  intended  that 
another  neighbor,  by  the  name  of  Patrick, 
should  share  with  Stewart  in  watching  the 
fence  on  the  east  side,  but  he  was  not  able  to 
go  and  the  deceased  went  alone. 

Dutton,  the  road  supervisor,  and  Jackson 
went  up  to  the  vicinity  of  the  fence  on  the 
west  side  that  evening  in  an  automobile,  ac- 
companied by  Mrs.  Jackson,  stopped  the  au- 
tomobile under  a  tree,  and  waited.  Dutton 
and  Jackson  walked  a  short  distance  over  to- 
ward the  fence.  It  was  a  moonlight  night, 
and  presently  they  saw  a  man  come  to  the 
gap  of  the  fence  and  commence  putting  it  up. 
They  went  back  to  the  automobile  and  drove 
it  up  to  the  vicinity  of  the  gap,  but  by  this 
time  there  was  no  one  in  sight.  They  got 
out  of  the  automobile  and  started  along  (he 
fence,  Dutton  apparently  being  in  the  lead. 
Presently  they  saw  a  dark  object,  which  they 
took  to  be  a  man,  behind  the  fence  about  30 
feet  away,  but  so  hidden  by  the  fence  that 
they  could  not  identify  him.  Mr.  Dutton  con- 
tinued to  advance  until  he  got  within  about 
15  feet  of  the  man,  who  then  partly  raised 
up  and  pointed  a  gun  at  Dutton  over  or 
through  the  fence.  Dutton  said,  "For  God's 
sake  don't  shoot  me  over  this  fence,"  and 
stepped  back  two  or  three  steps.  The  person 
In  the  fence  then  turned  the  gun  on  Jackson, 
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who  also  turned  back,  and  they  both  walked 
to  the  car,  got  into  It,  and  went  home.  This 
occurred  between  7:25  and  8:25  o'clock — prob- 
ably, from  the  testimony,  about  8  o'clock. 
Dutton  and  Jackson  could  not  identify  the 
person  In  the  fence,  but  in  a  general  way  they 
described  bis  clothing,  and  they  noticed  In 
the  moonlight  the  polished  brightness  of  the 
gun  barrel.  The  shooting  occurred  near  the 
gap  on  the  east  side  where  McDonald  Stew- 
art was  watching. 

About  9  o'clock  that  night,  or  a  little  be- 
fore, the  defendant  telephoned  to  the  sher- 
iff from  his  home  about  the  shooting.  He 
claimed  that  after  the  shooting  he  had  walk- 
ed from  the  place  where  It  occurred  down  to 
his  house  before  telephoning,  so  that  the 
shooting  may  be  assumed  to  have  occurred 
somewhere  in  the  neighborhood  of  8:30,  or 
possibly  a  few  minutes  Inter.  The  defendant 
claimed  he  was  walking  along  down  a  fence 
in  the  vicinity  of  the  gap  when  some  one  fir- 
ed two  shots  at  him.  He  claims  that  at  the 
second  shot  be  saw  the  flash  from  behind  the 
tree  about  100  feet  away;  that  he  then  fired 
himself,  two  shots  toward  the  point  where 
the  flash  had  occurred;  that  a  third  shot  was 
then  fired  from  the  tree  and  hit  the  fence  m 
close  to  where  he  stood;  that  he  then  got 
down  behind  the  fence,  and,  seeing  a  dark  ob- 
ject, which  he  took  to  be  part  of  a  man's  per- 
son, behind  the  tree,  fired  a  third  shot,  when 
the  man  behind  the  tree  fell  and  uttered 
some  sound  which  indicated  to  the  defendant 
that  he  was  hit.  The  defendant  then,  as  he 
says,  got  up  and  walked  down  to  his  home 
and  telephoned  to  the  sheriff. 

The  defendant  at  the  time  of  the  trial 
claims  he  did  not  move  down  the  fence  to- 
ward the  south  after  the  third  shot  was  fired 
by  the  other  man ; '  but  there  was  testimony 
tending  to  show  that  on  the  night  of  the  kill- 
ing he  told  Anderson,  the  deputy  sheriff,  that 
he  had  crawled  down  the  fence  until  he  came 
to  a  place  where  he  could  see  the  black  spot, 
which  he  took  to  be  part  of  the  mart's  per- 
son behind  the  tree,  before  he  fired  the  fatal 
shot  According  to  Anderson's  testimony,  de- 
fendant showed  him  on  the  ground  about  the 
point  from  which  he  fired  this  shot ;  and  An- 
derson estimated  the  distance  as  about  90 
feet  from  the  gap.  Two  discharged  shells 
were  found  the  next  morning  at  the  gap  in 
question,  and  it  was  the  theory  of  the  state 
that  the  defendant,  after  firing  these  two 
shots  and  after  the  last  shot  was  fired  by  the 
deceased,  crawled  along  down  the  fence  out 
of  sight  of  the  deceased  until  he  got  far 
enough  past  the  direct  line  of  the  tree  so  he 
could  see  the  deceased  behind  the  tree,  and 
then  deliberately  took  aim  and  fired  the  shot 
in  question. 

The  deceased  made  no  statement  and  there 
was  no  direct  evidence  as  to  what  occurred 
at  the  time  of  the  shooting,  except  that  of  the 
defendant  himself.  The  state  depended  upon 
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the  circumstances  surrounding  the  transac- 
tion to  show  that  the  defendant  was  the  ag- 
gressor, or  at  least  that  he  fired  the  last  and 
fatal  shot  when  It  was  unnecessary  and  could 
have  been  avoided  without  danger  to  the  de- 
lend  ant.  The  defendant,  on  the  other  hand, 
admitted  the  shooting,  but  claims  he  acted 
entirely  In  apparently  necessary  self-defense, 
and  only  to  protect  himself  from  danger  of 
death  or  great  bodily  harm. 

From  the  verdict  of  manslaughter  only  It 
must  be  supposed  the  Jury  found  that  the 
killing  was  not  entirely  Justified  or  excusa- 
ble, but  that  there  was  no  malice,  or  at  least 
no  sufficient  evidence  of  malice,  on  the  part 
of  the  defendant. 

The  deputy  sheriff  arrived  at  the  place  of 
the  killing  about  11  o'clock.  According  to  the 
testimony,  no  one  went  there  until  the  sher- 
iff arrived.  The  doctor  did  not  get  there  un- 
til about  midnight  The  deceased  was  still 
alive  at  11  o'clock  when  the  deputy  sheriff 
arrived,  but  he  died  a  short  time  afterward 
and  before  the  arrival  of  the  doctor.  The 
bullet  had  passed  through  the  thigh,  shatter- 
ing the  thigh  bone.  According  to  the  testimo- 
ny of  the  physician,  death  was  caused  by 
hemorrhage. 

O.  0.  Boggs,  of  Medford,  for  appellant 
Geo.  M.  Brown,  Atty.  Gen.,  and  Geo.  M. 

Roberts,  Dist  Atty.,  of  Medford,  for  the 

State. 

BENNETT,  J.  (after  stating  the  facts  as 
above).  There  are  about  25  assignments  of 
error,  referring  chiefly  to  the  rulings  of  the 
court  as  to  the  Introduction  of  evidence  and 
the  Instructions  given  and  refused. 

[1]  It  appears,  however,  from  the  record 
that  the  defendant  was  arraigned  and  filed 
a  demurrer  to  the  indictment,  and  that  he 
afterwards  entered  a  plea  of  not  guilty  and 
went  to  trial.  The  original  record  did  not 
show  affirmatively  what  disposition  was  made 
of  the'  demurrer.  The  defendant  now  urges 
this  as  a  fatal  defect  in  the  trial  proceedings, 
but  it  is  a  very  technical  contention,  and,  we 
think,  is  without  merit 

The  case  of  State  v.  Walton,  50  Or.  142,  91 
Pac.  490,  13  L.  R.  A.  (N.  S.)  811,  and  State  v. 
Cartwright  10  Or.  193,  cited  by  appellant,  do 
not  seem  to  be  In  point  In  the  Walton  Case 
there  had  been  no  plea  to  the  indictment  and 
in  the  Cartwright  Case  the  question  was 
whether  or  not  it  was  necessary  for  the  rec- 
ord to  show  that  the  defendant  was  present 
at  the  trial.  In  the  case  at  bar  both  of  these 
facts  appear  fully  from  the  record.  We 
think  the  formal  disposition  of  the  demurrer 
was  not  so  essential  that  the  silence  of  the 
record  thereon  would  constitute  a  fatal  de- 
fect, where  the  defendant  afterwards  entered 
a  plea  of  not  guilty  and  went  to  trial  with- 
out objection  or  question.  State  v.  Sullivan, 
52  Or.  614,  98  Pac.  493.   The  indictment  in 


this  case  was  in  the  usual  form  and  seems  to 
have  been  entirely  regular  and  sufficient. 

Section  1626,  I*  O.  L.,  provides  that  on 
criminal  appeals  the  court  "must  give  judg- 
ment without  regard  *  *  *  to  technical 
errors,  defects,  or  exceptions  which  do  not 
affect  the  substantial  rights  of  the  parties." 
Here,  the  indictment  being  entirely  sufficient 
the  failure  of  the  court  to  formally  pass  up- 
on the  demurrer  could  not  possibly  prejudice 
the  defendant  in  any  way.  The  provision  of 
the  statute  is,  therefore,  entirely  controlling, 
and  the  case  cannot  be  reversed  upon  such  a 
technical  omission  of  formal  proceedings. 
State  v.  Pender,  72  Or.  94,  142  Pac.  615; 
State  v.  Leonard,  73  Or.  451,  144  Pac  113, 
681.  Besides,  it  appears  from  a  supplemen- 
tary transcript  filed  in  this  court  that  the  de- 
murrer was  in -fact  overruled,  but  that  the 
clerk  by  some  inadvertence  overlooked  the 
entry  at  the  time  in  the  journal,  and  It  is  now 
remedied  by  an  order  entered  nunc  pro  tunc. 

[2]  Mr.  H.  J.  Stewart  father  of  deceased, 
testified  that  about  eight  months  before  the 
shooting  the  defendant  had  said  to  him: 

"If  I  can't  beat  you  fellows  any  other  way,  I 
will  do  it  with  a  Winchester." 

It  is  urged  that  this  threat  was  inadmissi- 
ble because  it  was  not  directed  especially  to- 
ward the  deceased,  and  because,  as  is  claim- 
ed, it  was  too  remote.  We  think  this  conten- 
tion cannot  be  sustained  under  the  circum- 
stances of  this  case.  On  cross-examination 
the  witness  stated: 

"I  asked  Mr.  Butler  what  he  intended  to  do 
about  the  road,  and  he  said  he  wasn't  going  to 
do  anything.  I  told  him  then  we  would  have 
to  commence  suit  to  open  the  road.  I  started 
home,  and  then  is  when  he  made  the  statement: 
'If  I  don't  beat  you  fellows  any  other  way,  I 
will  do  it  with  a  Winchester.' " 

From  this  testimony  we  think  the  jury  had 
a  right  to  infer  that  the  threat  if  made  by 
defendant  as  alleged,  had  reference  to  the 
controversy  about  the  road,  over  which  the 
killing  occurred,  and  that  it  referred  general- 
ly to  all  the  "fellows"  who  were  pressing  the 
opening  of  the  road. 

The  authorities  cited  by  appellant  are  not 
applicable  to  a  case  like  this  and  do  not  sup- 
port his  position.  In  the  case  of  State  v. 
Meyers,  cited  from  67  Or.  60,  110  Pac 
407,  33  L.  R  A  (N.  S.)  143,  the  threat  which 
the  court  held  was  erroneously  admitted  did 
not  refer  In  any  way  to  the  transaction  over 
which  the  deceased  was  killed,  or  to  any  class 
to  which  he  belonged.  The  opinion  in  that 
case  carefully  excepts  a  case  like  this  In  the 
following  language: 

"And  threats  against  a  particular  class  of 
persona,  as,  for  instance,  a  threat  to  kill  all 
policemen,  are  admissible  in  a  prosecution  for 
killing  a  member  of  the  particular  class  indi- 
cated in  the  threats." 
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Here  the  threat  was  dearly  broad  enough 
to  have  reference  to  every  one  who  was  press- 
ing and  enforcing  the  opening  of  this  road; 
and  it  had  reference  apparently  to  the  very 
controversy  about  which  the  killing  occurred. 

[3]  Testimony  was  admitted  over  the  ob- 
jection of  the  defendant  tending  to  show  the 
arrangement  under  which  the  deceased  came 
to  be  at  the  scene  of  the  shooting,  and  It  Is 
urged  that,  because  this  arrangement  was 
made  In  the  absence  of  the  defendant,  It  Is 
hearsay  and  Incompetent;  but  we  think  this 
Is  entirely  settled  adversely  to  the  defendant 
by  the  late  case  of  State  v.  Farnam,  82  Or. 
211,  161  Pac.  417,  Ann.  Cas.  1918A,  818,  In 
which  case  the  defendant  was  charged  with 
the  killing  of  one  Edna  Morgan,  who  appears 
to  have  been  his  sweetheart,  and  It  was  the 
theory  of  the  state  that  the  killing  was  on 
account  of  the  deceased's  unfortunate  condi- 
tion, and  that  the  defendant,  for  the  purpose 
of  avoiding  the  consequences  to  himself,  had 
either  voluntarily  and  intentionally  killed 
her,  or  unintentionally  done  so  in  the*  attempt 
to  produce  an  abortion.  It  became  Important 
to  show  where  the  young  girl  went  on  the 
evening  of  the  killing  and  her  purpose.  A 
witness  was  called  and  asked: 

"Now,  tell  the  jury  what  Edna  told  you  about 
going  home  with  you  that  evening." 

The  witness  answered, 

"She  said  she  could  not  come  because  she 
thought  Boy  was  coming  down." 

Mr.  Justice  Harris,  in  an  opinion  which 
was  concurred  In  by  a  majority  of  the  court, 
considers  and  discusses  all  of  the  authorities 
carefully  and  at  great  length,  and  reached 
the  conclusion  that  the  testimony  was  prop- 
erly admitted,  saying: 

"If  the  doing  of  an  act  is  a  material  question, 
then  the  existence  of  a  design  or  plan  to  do  that 
specific  act  is  relevant  to  show  that  the  act  was 
probably  done;  •  •  •  and,  considering  the 
plan  or  design  as  a  condition  of  the  mind,  a  per- 
son's own  statements  of  a  present  existing  state 
of  mind,  when  made  in  a  natural  manner  and 
under  circumstances  dispelling  suspicion  and 
containing  no  suggestion  of  sinister  motives, 
only  reflect  the  mental  state,  and  therefore  are 
competent  to  prove  the  condition  of  the  mind, 
or,  in  other  words,  the  plan  or  design.  •  *  • 
The  whereabouts  of  Edna  Morgan  was  a  ma- 
terial issue.  It  was  important  to  show  what 
she  did  and  where  she  went  The  state  con- 
tended she  met  the  defendant  and  accompanied 
him  to  the  Beamer  barn.  Evidence  of  her  dec- 
laration was  competent  to  show  what  was  in 
her  mind,  and  that  what  she  intended  to  do  was 
probably  done.  •  •  *  The  language  used  by 
her  was  only  one  way  of  stating  that  she  intend- 
ed to  meet  Roy  Farnam.  *  *  *  Or  if ,  as  the 
writer  thinks,  the  true  theory  of  the  rule  is 
that  the  statement  of  the  deceased  is  original 
evidence  of  her  intention,  which  the  jury  can 
consider  as  a  circumstance  indicating  that  she 
probably  did  what  she  intended  to  do,  then  on 
that  theory  no  section  of  the  Code  is  transgress- 
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ed.  *  *  *  Being  competent  to  show  what  Edna 
Morgan  Intended  to  do,  the  testimony  of  Mabel 
Barton  was  not  rendered  incompetent  for.  all 
purposes  merely  because  it  was  incompetent  for 
the  purpose  of  connecting  Roy  Farnam  with  the 
alleged  crime." 

Here,  as  in  the  Farnam  Case,  the  evidence 
was  offered  not  for  the  purpose  of  binding 
the  defendant  in  any  way,  but  for  the  sole 
purpose  of  explaining  how  the  deceased  came 
to  be  at  the  point  in  question,  at  the  time  in 
question,  and  what  was  his  purpose  and  in- 
tention in  being  there. 

Section  707,  I*  O.  K,  is  in  direct  line  with 
the  conclusion  of  Mr.  Justice  Harris  in  the 
Farnam  opinion.  It  provides: 

"Where,  also,  the  declaration,  act,  or  omission 
forms  part  of  a  transaction  which  is  itself  the 
fact  in  dispute,  or  evidence  of  that  fact,  such 
declaration,  act,  or  omission  is  evidence  as  part 
of  the  transaction." 

This  section  recognizes  two  cases  of  res 
gestae — one  of  the  res  gesta>  of  the  fact  in  dis- 
pute, and  the  other  the  res  gests  of  some 
act  that  becomes  Important  as  evidence  of 
the  facts  In  dispute. 

Here  the  act  of  the  deceased  in  going  to 
and  being  at  the  place  where  the  killing  oc- 
curred and  his  purpose  in  going  there  be- 
came very  important;  and  it  was  entirely 
proper  to  show  by  his  declarations  at  the 
time  and  as  a  part  of  the  transaction  of  go- 
ing down  there  what  was-  the  plan  and  pur- 
pose for  which  he  went 

[4]  The  testimony  of  Dutton,  Jackson,  and 
Mrs.  Jackson  as  to  what  occurred  probably 
half  an  hour  before  the  killing  at  the  point 
on  the  other  side  of  the  field  from  where  the 
killing  occurred,  where  the  road  went 
through  the  fence  on  that  side,  was  admitted  , 
in  evidence,  and  it  is  claimed  that  this  was 
also  error.  This  contention  also  must  be 
overruled.  The  testimony  was  entirely  suffi- 
cient to  justify  the  jury  In  concluding  that 
it  was  the  defendant  who  was  putting  up 
the  fence  on  that  side,  and  who  drew  the 
gun  on  Jackson  and  Dutton  when  they  were 
about  to  get  close  enough  to  identify  him. 
It  is  true  they  were  not  able  to  say  that  de- 
fendant was  the  man;  but  It  may  have 
seemed  to  the  jury  unlikely  and  improbable 
that  there  were  two  men  out  there  in  the 
nighttime,  with  guns,  at  the  different  gaps 
In  the  fence,  within  half  an  hour's  time. 
While  not  able  to  identify  the  defendant, 
these  witnesses  Were  able  to  describe,  In  a 
general  way,  the  clothes  which  the  man  wore, 
and  the  gun  seems  to  have  had  a  peculiar 
bright  and  polished  barrel.  The  clothes  which 
the  defendant  wore  on  the  night  in  question 
were  described  by  the  witnesses,  and  indeed 
they  were  seen  and  inspected  by  the  jury, 
and  the  jury  had  an  opportunity  to  compare 
the  description  of  them  made  by  the  different 
witnesses.  It  seems  entirely  reasonable  for 
the  Jury  to  have  concluded,  then,  that  the 
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person  at  the  west  side  of  the  fence  was  the 
defendant. 

The  conduct  of  the  defendant  at  that  time 
and  place  was  really  a  part  of  the  transac- 
tion which -led  up  to  the  killing.  It  was  a 
circumstance  tending  to  show  the  motives 
and  feelings  of  the  defendant,  and  tended  to 
show  inferentially  what  occurred  a  few  min- 
utes later  at  the  other  side  of  the  field  when 
the  deceased  was  killed,  and  to  show  who 
was  the  aggressor  in  the  fatal  affray.  It 
tended  to  show  that  the  defendant  was  the 
person  who  had  been  putting  up  the  fence, 
and,  with  his  other  declarations,  that  be  was 
Intending  to  cover  up  his  identity;  and  the  ju- 
ry had  a  right  to  draw  the  inference  that 
he  had  the  gun  with  him  that  night,  for  the 
purpose  of  preventing  any  one  from  getting 
close  enough  to  him  to  identify  him;  and 
from  his  actions  there  and  from  the  plan  and 
purpose  of  the  deceased  in  going  down  there 
to  watch  the  fence  and  identify  the  person 
who  was  putting  it  up  that  night,  and  from 
the  other  circumstances,  the  jury  had  a  right 
to  reason  out  as  best  they  could  what  prob- 
ably really  happened  between  the  deceased 
and  defendant  at  the  precise  minute  of  the 
shooting.  They  had  a  right  to  wholly  dis- 
regard all  or  any  part  of  defendant's  story  as 
to  who  was  the  aggressor  if  they  believed  it 
unreasonable  or  improbable  under  the  cir- 
cumstances. 

The  cases  cited  by  appellant  upon  this 
question  are  clearly  and  obviously  distin- 
guishable from  the  case  at  bar.  Here  the 
evidence  was  not  offered  for  the  purpose 
of  showing  that  the  defendant  had  committed 
another  crime,  but  because  it  had  a  direct 
bearing  upon  the  crime  charged  in  the  in- 
dictment 

In  the  cases  cited  by  appellant  the  collater- 
al offense  sought  to  be  proved  was  entirely 
disconnected  from  the  crime  charged.  This 
case  is  much  more  nearly  like  the  case  of 
State  v.  La  Rose,  54  Or.  555,  101  Pac.  299, 
than  It  is  like  the  cases  cited  by  appellant 
In  the  La  Rose  Case  the  defendant  was 
charged  with  the  killing  of  one  Hyman  New- 
man with  a  piece  of  rusty  gas  pipe  wrapped  in 
a  newspaper;  and  it  was  sbown  that  about 
16  hours  before  the  defendant  had  struck  a 
man  by  the  name  of*  Herman  on  the  head 
with  a  weapon  wrapped  in  the  same  way, 
and  that  within  about  24  hours  after  he  had 
struck  and  robbed  a  Chinaman  with  the 
same  kind  of  a  weapon  wrapped  in  the  same 
way,  and  it  was  held  by  a  unanimous  court 
that  the  testimony  was  admissible. 

If  testimony  like  that  in  this  case  of  the 
conduct  of  the  defendant  in  regard  to  the 
same  controversy,  and  at  a  time  so  immedi- 
ately before  the  killing,  was  not  admissible 
for  the  purpose  of  showing  his  feeling  and 
motive  and  Intent  at  the  time  of  the  killing 
a  few  minutes  afterwards,  at  the  other  side 
of  the  same  fence  and  at  the  other  end  of  the 
same  road,  and  in  regard  to  the  same  general 


transaction,  with  reference  to  a  person  who 
was  trying  to  Identify  him  In  the  same  way, 
then  it  would  be  impossible  to  convict  any 
one  of  a  crime  on  circumstantial  evidence, 
and  all  one  would  have  to  do  to  go  unscathed 
of  Justice  would  be  to  choose  a  time  for  the 
commission  of  a  crime  when  there  were  no 
third  parties  present  and  no  direct  evidence, 
and  when  his  own  story  would  be  the  only 
possible  direct  testimony. 

[i]  The  testimony  of  Paul  Anderson,  depu- 
ty sheriff,  as  to  where  Butler  showed  him  that 
he  was  when  he  fired  the  last  shot,  and  about 
how  far  that  place  was  from  the  panel  which 
had  been  opened,  and  from  the  place  whore 
the  shells  were  found,  was  clearly  admissible. 
The  fact  that  defendant  did  not  tell  him  in 
words  exactly  where  he  stood,  but  showed 
him  about  where  It  was,  did  not  make  this 
evidence  any  the  less  admissible,  although  it 
might  have  affected  the  weight  of  the  testi- 
mony. His  testimony  showed  clearly  that 
the  defendant  told  him  he  had  crawled  down 
the  fence  for  quite  a  distance,  and  this  was 
entirely  sufficient  to  support  the  charge  of 
the  court  In  that  regard. 

[(]  The  defendant  asked  the  court  to 
charge  the  jury  as  follows: 

"An  assault  or  attack  with  a  dangerous  weap- 
on will  almost  invariably  justify  the  killing  of 
the  assailant  in  self-defense,  except  when  it  is 
manifest  to  the  defendant  that  the  weapon  can- 
not or  will  not  be  used  for  the  purpose  of  killing 
or  inflicting  great  bodily  harm." 

And  the  refusal  of  this  instruction  is  as- 
signed as  error.  The  instruction  was  argu- 
mentative and  invaded  the  province  of  the 
jury.  Whether  an  assault  or  attack  with  a 
dangerous  weapon  will  justify  the  killing  of 
an  assailant  will  depend  upon  the  circum- 
stances, and  is  clearly  a  question  for  the  ju- 
ry. The  court  had  no  right  to  say  to  the  jury 
that  such  an  attack  "would  almost  Invaria- 
bly" Justify  killing. 

[7]  The  instruction  asked  for  by  the  defend- 
ant in  the  eleventh  assignment  of  error 
might  probably  have  been  given  by  the  court 
but  its  refusal  could  not  in  any  way  preju- 
dice the  defendant,  for  it  referred  to  malice 
and  ill  will,  and  the  jury  must  have  found 
that  there  was  no  malice  or  ill  will,  or  the 
verdict  would  have  been  for  murder  in  the 
second  degree  instead  of  manslaughter.  Be- 
sides, the  court  charged  the  jury  absolutely 
that  the  defendant  had  a  right  to  defend 
himself,  if  he  was  in  danger  or  believed  him- 
self to  be  In  danger,  to  the  extent  of  taking 
the  life  of  the  deceased.  One  of  the  charges 
given  was  as  follows: 

"The  law  gives  to  every  man  the  right  of  self- 
defense.  This  means  that  if  a  man  is  assaulted, 
he  may  defend  his  life  or  his  person  from  great 
bodily  harm.  He  may  repel  force  by  force  and 
he  may  resort  to  such  force  as  under  the  cir- 
cumstances surrounding  him  may  be  reasonably 
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necessary  to  repel  the  attack  upon  him,  even 
to  the  taking  of  the  life  of  his  adversary. 

"If,  then,  you  should  find  in. the  consideration 
of  this  case  the  defendant  honestly  believed  that 
he  was  being  feloniously  assaulted,  and  did  hon- 
estly believe  that  he  was  then  and  there  in 
danger  of  death  or  great  bodily  harm,  he  would 
be  justified  in  defending  himself  even  to  the  ex- 
tent of  taking  the  life  of  bis  adversary. 

"As  I  said,  it  is  incumbent  upon  the  prosecu- 
tor to  prove  to  you  beyond  a  reasonable  doubt 
that  the  killing  was  not  done  in  self-defense, 
and  if,  from  the  evidence  offered  in  the  trial  of 
this  case,  you  find  that  the  prosecution  has  not 
proved  beyond  a  reasonable  doubt  that  the  kill- 
ing was  not  done  in  self-defense,  yon  should 
find  a  verdict  for  the  defendant." 

And  other  instructions  given  by  the  court 
were  as  absolute  In  this  regard.  These 
charges  were  equivalent  to  saying  to  the  ju- 
ry that,  If  it  was  necessary,  or  apparently 
necessary,  to  kill  the  deceased  to  save  bis 
own  life,  or  to  save  himself  from  great  bodily 
harm,  the  defendant  was  justified  In  doing 
so,  without  regard  to  malice  or  anything  else. 

[I]  The  twelfth,  thirteenth,  fourteenth,  and 
fifteenth  assignments  of  error  were  fully  and 
entirely  covered  by  the  general  charge.  It  Is 
well  settled  that  the  court  Is  not  required  to 
give  charges  asked  for  In  the  exact  language 
quoted,  and  we  think  the  charge  given  by  the 
court  was,  on  the  whole,  quite  favorable  to 
the  defendant  and  fully  covered  the  princi- 
ples involved  In  the  charges  asked  for  and  re- 
fused. 

[1,10]  The  sixteenth  assignment  of  error 
has  reference  to  an  Instruction  defining  man- 
slaughter. It  is  urged  that  there  was  no  ev- 
idence of  manslaughter,  and  that  this  Instruc- 
tion was  abstract.  But  every  killing  Is  man- 
slaughter unless  it  Is  justifiable  or  excusable, 
or  is  accompanied  by  malice  or  deliberation, 
when  it  becomes  murder  In  the  first  or  sec- 
ond degree. 

In  this  case,  If  the  jury  was  In  doubt  as  to 
whether  there  was  any  malice  and  was  satis- 
fled  the  killing  was  not  justifiable  or  excus- 
able, it  was  bound  to  find  a  verdict  of  man- 
slaughter. All  the  circumstances  were  be- 
fore the  jury,  and  they  may  have  inferred 
that  the  defendant,  under  the  provocation  of 
a  sudden  attack,  grew  angry  and  killed  the 
deceased  without  any  real  or  apparent  neces- 
sity. Under  such  circumstances  the  killing 
would  not  be  justifiable  or  excusable,  and  the 
verdict  of  manslaughter  would  be  sustained. 

Section  1902,  I*  O.  £■.,  provides: 

"Every  other  killing  of  a  human  being  by  the 
act,  procurement  or  culpable  negligence  of  an- 
other, when  such  killing  is  not  murder  in  the 
first  or  second  degree,  or  is  not  justifiable  or 
excusable  as  provided  in  this  chapter,  shall  be 
deemed,  manslaughter." 

[II]  There  was  ample  evidence  to  sustain 
a  verdict  of  manslaughter  in  this  cause. 

[12]  The  eighteenth,  twentieth,  twenty- 
first,  twenty-second,  and  twenty-third  asslgn- 
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merits  of  error  refer  to  instructions  given  by 
the  court  We  think  these  instructions,  when 
read  together  with  the  others,  are  substan- 
tially correct.  Some  of  the  Instructions, 
when  taken  from  the  remainder  of  the 
charge  and  read  by  themselves,  might  be 
subject  to  possible  criticism;  but  In  the 
light  of  the  entire  charge  this  ceases  to  be 
true,  and  we  think  the  charge  on  the  whole 
was  entirely  favorable  to  the  defendant. 

[13]  The  nineteenth  assignment  of  error  re- 
fers to  the  following  charge: 

"You  should  also  consider  the  evidence  of 
any  threats  made  by  the  defendant  against 
Stewart,  if  any  are  shown,  in  aiding  you  to  de- 
termine the  intent  with  which  the  defendant 
committed  the  act,  and  also  to  aid  you  in  deter- 
mining the  question  of  malice  on  the  part  of 
the  defendant." 

It  Is  urged  that  there  was  no  evidence  of 
any  threats  by  the  defendant  against  Stew- 
art, but,  as  we  have  already  seen,  the  threat 
testified  to  by  Stewart's  father  was  broad 
enough  to  cover  him,  If  the  Jury  should  find 
he  was  one  of  the  persons  interested  in  the 
opening  of  this  road. 

[14]  We  think  there  Is  nothing  In  the  rec- 
ord, which  would  justify  us  in  reversing  the 
case  on  account  of  the  argument  of  the  dis- 
trict attorney.  The  language  may  have  been 
bitter  and  somewhat  intemperate,  but  it 
seems  well  settled  in  this  state  that  such 
language,  when  going  no  further  than  in 
this  case,  will  not  justify  a  reversal. 

[15]  Neither  do  we  think  the  cause  can 
be  reversed  on  account  of  the  instruction  to 
the  Jury  given  by  the  court  when  they  were 
unable  to  agree,  In  which  the  court  sent 
them  back  for  further  consideration  of  the 
case,  and  urged  them  to  try  to  reach  an 
agreement  if  possible.  The  language  in  no 
way  coerced  them.  It  was  nothing  more 
than  a  fair  and  proper  request  upon  the 
part  of  the  court  for  the  Jury  to  give  the 
matter  further  consideration,  and  try  to 
reach  an  agreement,  if  possible.  The  lan- 
guage of  the  court  was  as  follows: 

"Now,  when  you  go  back  I  want  you  to  do  the 
best  you  can  to  harmonize  your  differences,  and 
everybody  remember  that  it  must  be  a  very  se- 
vere strain  upon  a  defendant  to  go  through  an 
ordeal  of  this  kind,  and  he  is  entitled  to  a  ver- 
dict of  whatever  it  shall  be,  and  it  is  also  im- 
portant that  the  state  shall  have  a  verdict  as 
we  will  have  to  try  the  case  over  again  if  we 
do  not  get  a  verdict,  and  I  want  you  to  try  not 
to  lose  your  tempers  and  to  try  your  best  to 
harmonize  your  differences  and  everybody  try  to 
do  right  and  to  do  what  your  consciences  think 
should  be  done,  but  do  not  get  stubborn  and 
say  you  won't  Sometimes  jurors  get  tired,  and 
I  know  it  is  hard  to  ask  juwrs  to  do  this  work, 
but  some  jury  will  have  to  solve  this,  and  so 
I  will  ask  you  to  do  the  best  that  you  can  to 
solve  it" 

There  seems  to  be  nothing  coercive  In  this 
Instruction.    On  the  contrary,  it  seems  to 
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have  been  a  very  temperate  and  reasonable 
statement  of  the  duty  of  the  Jury  to  meet 
each  others  views  in  a  reasonable  spirit  and 
try  to  reach  a  unanimous  conclusion  If  they 
conscientiously  could.  There  seems  to  be 
nothing  which  would  indicate  that  it  was 
in  any  way  the  duty  of  any  juror  to  give  up 
his  honest  views  or  accede  to  a  verdict 
which  he  could  not  conscientiously  concur  In. 

Much  stress  is  placed  upon  the  words  ad- 
monishing the  jurors  to  not  "get  stubborn 
and  say  you  won't."  But  this  must  be  re- 
ferred to  what  went  just  before  it,  in  which 
the  jury  was  told  to  try  "to  harmonize  your 
differences,  and,  If  possible,  try  to  do  right 
and  do  what  you  conscientiously  think 
should  be  done,"  and  when  read  In  this  light 
It  was  entirely  proper.  One  of  the  mean- 
ings of  the  word  "stubborn"  given  by  the 
International  Dictionary  Is  "unreasonably 
unyielding,"  and  this  was  evidently,  from 
the  context,  the  sense  in  which  the  word 
was  used  In  the  instruction. 

Judge  Thompson,  In  his  work  on  Trials 
(2d  Ed.)  vol.  3,  at  pages  2123  and  2124,  cites 
with  approval  three  different  Instructions 
given  by  three  different  courts,  in  which  the 
same  word,  or  its  exact  equivalent,  is  used 
In  a  similar  instruction  la  the  same  way; 
one  being  passed  upon  by  the  Supreme  Court 
of  Nebraska  in  Jessen  v.  Donahue,  4  Neb. 
(Unof.)  838,  96  N.  W.  639,  another  by  the 
Supreme  Court  of  Michigan  In  Mead  v.  Har- 
ris, 101  Mich.  686,  60  N.  W.  284,  and  one  by 
the  Supreme  Court  of  South  Carolina,  Cald- 
well v.  Duncan,  87  S.  C  331,  69  S.  E.  660. 

It  seems  well  settled  in  this  state,  as  well 
as  generally,  that  the  trial  court  can,  with 
propriety,  admonish  the  jury  in  a  temperate 
and  moderate  way,  aa  to  its  duty  in  consid- 
ering a  case  and  In  trying  to  reach  an  agree- 
ment State  v.  Saunders,  14  Or.  800, 12  Pac. 
441;  State  v.  Hawkins,  18  Or.  476,  23  Pac. 
476.  The  instruction  of  the  court  in  tills 
case  seems  to  be  well  within  the  rule. 

In  State  v.  Saunders,  supra,  the  exact  In- 
struction complained  of  does  not  appear  In 
the  report  of  the  case,  but  we  have  exam- 
ined the  record  In  that  case,  and  the  Instruc- 
tion, In  so  far  as  it  is  Important  on  this 
question,  was  as  follows: 

"That  it  was  their  duty  to  try  and  agree  upon 
a  verdict;  •  •  •  that  the  court  could  now 
discharge  a  jury  when  there  was  no  hope  of 
their  agreeing  on  a  verdict;  still  it  was  of  great 
importance  that  the  jury  agree  and  the  case  be 
decided  and  ended;  *  •  »  that  in  discussing 
the  case  in  the  jury  room  it  was  the  duty  of 
each  juryman  to  carefully  hear  and  consider 
the  opinion  of  his  fellows;  that  it  might  happen 
that  all  the  jurymen  would  not  remember  or 
view  the  evidence  alike,  and  they  should  discuss 
all  matters  pertaining  to  the  case  freely  and 
with  candor;  that  it  was  not  proper  for  one 
juryman  to  announce  that  his  views  were  cor- 
rect without  first  considering  the  opinions  of  his 
fellows ;  if  jurors  would  never  in  any  manner 


change  or  modify  their  impressions  after  hear- 
ing their  fellows,  verdicts  would  not  often  be 
rendered,  and  the  jury  system  would  be  a  fail- 
ure; that  they  would  have  to  remain  together 
and  could  not  separate  until  they  agreed  upon  a 
verdict  and  brought  it  into  court." 

In  relation  to  this  Instruction  the  court 
said: 

"The  objection  to  the  instructions  to  the  jury 
as  to  their  duties— telling  them  the  effect  of  a 
disagreement  at  common  law,  and  of  how  juries 
were  kept  together  until  they  did  agree,  the 
mitigation  of  the  rule  in  the  United  States,  and 
remarking  to  them  that  they  would  have  to  re- 
main together,  and  could  not  separate  until  they 
agreed  on  a  verdict  and  brought  it  into  court— 
cannot  be  entertained.  It  was  proper  for  the 
court  to  Inform  the  jury  respecting  their  duty ; 
advise  them  how  they  should  consider  the  mat- 
ter before  them  and  the  course  to  pursue  in 
reaching  a  conclusion." 

In  State  v.  Hawkins,  supra,  the  court  had 
charged  the  jury: 

"I  need  not  admonish  this  intelligent  jury 
that  it  is  important  to  the  ends  of  justice,  and 
to  secure  public  respect  for  our  judicial  tribu- 
nals, that  juries  agree  upon  verdicts  in  cases 
submitted  to  them,  so  that  causes  may  be  deter- 
mined and  new  trials  and  delays  of  justice 
avoided." 

This  Instruction,  like  the  one  In  the  Saun- 
ders Case,  was  held  to  be  within  the  fair 
province  of  the  court  and  to  be  no  error,  the 
court  saying: 

"Such  instructions  announce  no  principles  of 
law  further  than  to  impress  upon  the  minds  of 
jurors  the  duty  of  considering  the  case  in  all  of 
its  bearings  fairly  and  without  prejudice,  and 
to  endeavor  to  reach  a  just  conclusion." 

And  again: 

"It  was  proper  for  the  court  to  inform  the 
jury  respecting  their  duty;  advise  them  how 
they  should  consider  the  matter  before  them  and 
the  course  to  pursue  in  reaching  a  conclusion. 
*  •  •  No  intelligent  or  conscientious  juror 
could  be  misled  by  such  an  admonition.  He  un- 
derstands the  motive  of  the  court  not  to  be  to 
control  or  coerce  his  judgment  contrary  to  his 
conscientious  convictions,  or  to  induce  him  to 
yield  to  the  judgment  of  his  fellows  without  the 
fullest  comparison  of  all  of  the  facts.  It  is 
impossible  to  see  in  what  manner  such  advice 
to  the  jury  could  have  injured  the  defendant." 

At  the  time  the  instruction  was  given  the 
jury  had  not  been  out  an  unreasonable  time 
— only  about  seven  hours — and  had  not  re- 
ported they  were  unable  to  agree,  but  came 
in  to  ask  the  court  for  further  instructions. 
The  case  at  bar  Is  clearly  distinguishable 
from  that  of  State  v.  Ivanhoe,  35  Or.  150, 
57  Pac.  317.  In  the  latter  case  the  jury  had 
been  out  all  night  and  had  reported  they 
were  unable  to  agree.  Much  stress  was  laid 
upon  these  facts  In  passing  upon  the  case  on 
appeal.  Also  the  instruction  was  much  more 
coercive  in  its  tendency  than  the  instruction 
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In  the  present  case.  In  that  case  the' trial 
court  dwelt  upon  the  matter  at  some  length, 
and  In  the  course  of  a  long  Instruction  told 
the  jury,  among  other  things: 

That  they  should  "listen  with  a  disposition  to 
be  convinced  by  each  other's  arguments.  •  *  * 
A  proper  regard  to  the  judgment  of  other  men 
will  often  greatly  aid  us  in  forming  our  own 
judgments.  In  many  of  the  relations  of  life  it 
becomes  a  duty  to  conform  to  the  opinion  of 
others,  when  it  can  be  done  without  a  sacrifice 
of  conscientious  convictions.  More  especially 
is  this  a  duty  when  we  are  called  to  act  with 
others,  and  when  dissent  on  our  part  may  defeat 
and  materially  affect  the  rights  of  third  parties. 
The  single  object  to  be  effected  is  to  arrive  at 
a  true  verdict,  and  this  can  only  be  done  by 
deliberation,  mutual  concessions,  and  a  due 
deference  to  the  opinions  of  each  other.  •  *  * 
Without  that  the  trial  by  jury,  instead  of  being 
an  assistance  or  essential  aid  in  the  administra- 
tion of  justice,  would  become  a  most  effectual 
obstacle  to  it" 

It  Is  easy -to  see  that  the  Instruction  in 
that  case  was  far  more  extreme  and  went 
far  beyond  the  very  moderate  Instruction 
given  by  the  court  In  this  case.  The  opinion 
in  the  Ivanhoe  Case  does  not  In  any  way 
overrule  the  previous  opinions  in  the  Saun- 
ders and  Hawkins  Cases,  already  quoted 
from.  On  the  contrary,  It  distinguishes 
from  them  upon  the  ground  that  in  the 
Ivanhoe  Case  the  jury  had  been  out  a  long 
time,  and  had  come  In  and  reported  that 
they  could  not  agree. 

There  may  be  a  question  as  to  whether  the 
attempted  distinction  between  the  Ivanhoe 
Case  and  the  previous  cases  was  well  based, 
but,  whether  there  was  such  a  logical  dis- 
tinction for  the  Ivanhoe  Case  upon  that 
ground,  or  not,  It  is  perfectly  plain  that 
there  Is  no  such  distinction  between  the  case 
now  at  bar  and  those  of  State  v.  Saunders 
and  State  ▼.  Hawkins.  Here  the  jury  had 
not  failed  to  agree.  On  the  contrary,  they 
came  In  for  further  Instruction  In  relation 
to  self-defense,  from  which  It  must  be  In- 
ferred that  they  were  still  considering  the 
matter  with  the  view  of  an  agreement. 
There  surely  can  be  no  logical  distinction 
between  such  an  Instruction  given  at  this 
time  and  the  same  Instruction  if  it  had  been 
given  before  the  jury  went  out  at  all.  The 
case  at  bar  is  clearly  distinguished  In  this 
regard  from  the  Ivanhoe  Case  and  is  exactly 
on  all  fours  in  principle  with  the  previous 
cases.  It  is  very  doubtful  if  this  question  is 
properly  presented  by  any  exception,  and  it 
certainly  is  not  specifically  pointed  out  in 
the  assignments  of  error;  but  in  any  event 
there  was  It  seems  to  me  no  error  in  the  ac- 
tion of  the  court  in  this  regard. 

[18]  Defendant's  seventeenth  assignment 
of  error  refers  to  the  following  Instructions: 

"The  law  regards  human  life  as  the  most 
sacred  of  all  interests  committed  to  its  protec- 
tion, and  there  can  be  no  setting  up  of  self- 
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defense  unless  the  necessity  of  taking  human 
life  is  actual,  present,  urgent— unless,  in  a  word, 
the  taking  of  his  adversary's  life  is  the  only 
reasonable  resort  of  the  party  to  save  his  own 
life  or  his  person  from  deadly  harm  or  severe 
calamity  felonious  in  its  character,  or  from  all 
of  the  circumstances  he  had  reasonable  ground 
to  believe  his  life  or  person  was  in  such  grave 
danger." 

It  will  be  noticed  that  this  Instruction 
does  not  make  it  necessary  for  the  defend- 
ant to  have  been  in  actual  danger,  but  clear- 
ly points  out  to  the  jury  that  be  bad  a  right 
to  act  on  the  appearance  of  danger  as  pre- 
sented by  the  circumstances.  It  is  strenu- 
ously urged,  however,  that  that  part  of  the 
Instruction,  which  requires  the  injury  to  be 
"felonious  in  its  character"  is  erroneous  in 
the  use  of  the  word  "felonious."  It  Is  plain 
that  the  court  used  the  word  "felonious"  in 
this  connection  as  synonymous  with  "great 
bodily  Injury."  I  think,  under  our  statute, 
the  use  of  the  word  "felonious"  was  not 
error. 

Independent  of  our  statute,  the  court  bad 
high  authority  for  the  instruction.  In  the 
case  of  Commonwealth  v.'  Selfridge  (Self- 
ridge's  Trial,  p.  160),  in  the  Supreme  Court 
of  Massachusetts,  which  seems  to  have  been 
tried  before  the  full  court  of  that  state, 
Chief  Justice  Parsons,  in  charging  the  grand 
Jury,  said: 

"But  if  the  party  killing  had  reasonable 
grounds  for  believing  that  the  person  slain  had 
a  felonious  design  against  him,  although  it 
should  afterwards  appear  that  there  was  no 
such  design,  It  will  not  be  murder,  but  will  be 
either  manslaughter  or  excusable  homicide,  ac- 
cording to  the  degree  of  caution  used  and  the 
probable  grounds  of  such  belief." 

And  Mr.  Justice  Parker,  In  charging  the 
trial  jury,  said: 

"When,  from  the  nature  of  the  attack,  there 
is  reasonable  ground  to  believe  that  there  is  a 
design  to  destroy  his  life  or  commit  any  felony 
upon  his  person,  the  killing  of  the  assailant  will 
be  excusable  homicide." 

In  another  leading  case,  United  States  v. 
Wiltberger,  8  Wash.  C.  C.  515,  Fed.  Cas.  No. 
16,738,  before  Judges  Washington  and  Peters, 
Judge  Washington,  then  an  Associate  Jus- 
tice of  the  Supreme  Court  of  the  United 
States,  charged  the  jury  as  follows: 

"As  to  this  the  law  is  that  a  man  may  oppose 
force  to  force,  in  defense  of  his  person,  his 
family,  or  property,  against  one  who  manifestly 
endeavors,  by  surprise  or  violence,  to  commit  a 
felony,  as  murder,  robbery,  or  the  like.  In  this 
definition  of  justifiable  homicide  the  following 
particulars  are  to  be  attended  to:  The  intent 
must  be  to  commit  a  felony:  If  it  be.  only  to 
commit  a  trespass,  as  to  beat  the  party,  it  will 
not  justify  the  killing  of  the  aggressor." 

The  charge  of  Mr.  Justice  Parker  in  the 
Selfridge  Case  was  quoted  with  approval  by 
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the  Supreme  Court  of  Michigan  in  People  v. 
John  Doe,  1  Mich.  451. 

In  Brownell  v.  People,  38  Mich.  732,  Chief 
Justice  Campbell,  delivering  the  opinion  of 
the  court,  said: 

"Any  serious  bodily  harm  apprehended  from 
a  felonious  attack — such  as  mayhem,  for  example 
— would  not  merely  excuse,  but  justify,  extreme 
resistance." 

•  In  another  leading  case  of  State  v.  Ken- 
nedy, 20  Iowa,  669,  Judge  Dillon,  one  of  the 
greatest  Judges,  unquestionably,  who  ever 
sat  upon  the  Iowa  bench  said: 

"And,  unless  there  be  a  plain  manifestation  of 
a  felonious  intent,  no  assault  will  justify  killing 
the  assailant." 

In  the  previous  Iowa  case  of  State  v. 
Thompson,  9  Iowa,  188,  it  was  said  by  Judge 
Stockton: 

"If  it  is  not  apparent,  from  the  manner  of 
the  assault,  the  nature  of  the  weapon  used,  and 
the  like,  that  the  assailant  intended  to  commit 
a  felony,  that  the  danger  was  imminent,  and 
that  the  species  of  resistance  used  was  neces- 
sary to  avert  it,  the  party  assailed  is  not  justi- 
fied in  resorting  to  the  use  of  a  deadly  weapon 
and  using  it  in  a  deadly  manner." 

In  State  v.  Harris,  46  N.  C.  190,  the  court 
below  had  charged  the  jury: 

That  "whenever  there  is  reasonable  ground 
to  believe  there  is  a  design  to  destroy  life,  to 
rob  or  commit  a  felony,  the  killing -[of  the  assail- 
ant] will  be  justifiable." 

And  the  Supreme  Court  affirmed  the  judg- 
ment, saying: 

"We  see  no  error  in  these  directions." 

In  Johnson  v.  State,  136  Ga.  804,  72  S.  E. 
233,  the  court  below  had  charged  the  Jury: 

"One  would  not  be  justified,  under  the  law 
of  self-defense,  in  killing  another  to  prevent  the 
commission  of  an  injury  upon  him  which  would 
amount  to  nothing  more  than  a  misdemeanor." 

And  the  court  held  that  this  Instruction 
was  not  erroneous. 

In  Territory  v.  Baker,  4  N.  M.  (Johns.) 
117,  128,  13  Pac.  30,  41,  the  court  said: 

"The  phrase  'great  personal  injury,'  as  used 
in  the  statute,  means  something  more  than  ap- 
prehension, however  imminent,  of  a  mere  bat- 
tery, not  amounting  to  a  felony.  In  order  to 
justify  the  assault,  and  to  slay  an  assailant, 
within  the  meaning  of  this  section,  there  must 
be  an  apparent  design  on  the  part  of  such  as- 
sailant to  either  take  the  life  of  the  person 
assailed,  or  the  infliction  of  some  great  personal 
injury,  amounting  to  a  felony,  if  carried  out; 
and,  in  addition  thereto,  there  must  be  imminent 
danger  of  such  design  being  accomplished." 

In  Acers  v.  United  States,  164  U.  S.  388, 
17  Sup.  Ct  91,  41  L.  Ed.  4S1,  the  court  be- 
low had  charged: 

That,  in  order  to  justify  a  killing  in  self- 
defense,  the  sudden  injury  must  have  been  a 


"great  injury  to  the  person  injured  that  would 
maim  him,  or  that  would  be  permanent  in  its 
character,  or  that  might  produce  death;  •  *  • 
that  there  was  danger  to  his  life  or  of  deadly 
violence  to  his  person,  and  unless  that  condition 
existed  then  there  is'  no  ground  upon  which  this 
proposition  can  stand." 

The  court  held  that  there  was  no  error. 

Careful  research  by  the  members  of  this 
court,  assisted  by  the  briefs  of  learned  coun- 
sel for  the  defendant,  has  discovered  four 
cases  which  are  claimed  to  be  to  the  con- 
trary, namely:  State  v.  Keasllng,  74  Iowa, 
528,  38  N.  W.  397;  State  v.  Clark,  134  N.  O. 
698,  47  S.  E.  36;  Rogers  v.  State,  60  Ark. 
76,  29  S.  W.  894,  31  L.  R.  A.  465,  46  Am.  St. 
Rep.  154;  and  State  v.  Sloan,  22  Mont  293, 
56  Pac.  364. 

The  Iowa  case  cited  does  not  seem  to  me 
to  be  at  all  In  point  In  that  case  the  court 
had  charged  the  jury  that  the  sudden  dan- 
ger must  be  actual  rather  than  apparent 
and  It  was  upon  that  ground  that  the  court 
reversed  the  judgment  of  the  court  below, 
and  not  upon  the  ground  that  the  instruc- 
tion required  the  assault  to  be  felonious  in 
Its  character  In  order  to  Justify  the  killing. 
The  law  in  Iowa  is  well  established  that 
the  assault  In  order  to  justify  killing  in 
self-defense,  must  have  been  felonious. 
State  v.  Thompson  and  State  t.  Kennedy, 
supra. 

It  will  appear  from  the  consideration  of 
the  above  decisions  that  the  overwhelming 
weight  of  authority  is  to  the  effect  that,  In- 
dependent of  statutory  provisions,  an  as- 
sault must  be  felonious  in  Its  character  in 
order  to  justify  a  killing  In  self-defense. 
But  we  are  not  compelled  to  depend  on  the 
weight  of  authority  at  common  law;  for  it 
seems  that  our  statute  and  our  decisions 
definitely  and  certainly  settle  the  matter  be- 
yond controversy. 

Section  1909  of  the  present  Code  was  orig- 
inally enacted  as  part  of  the  Code  adopted 
in  1864  and  was  section  518  of  that  Code. 
It  provides: 

"The  killing  of  a  human  being  is  also  justifi- 
able when  committed  by  any  person  as  follows: 
(1)  To  prevent  the  commission  of  a  felony  upon 
such  person  or  upon  his  or  her  husband,  wife, 
parent,  child,  master,  mistress  or  servant" 

This  is  the  only  section  of  the  Code  which 
gives  any  definition  of  justifiable  homicide 
which  could  possibly  cover  a  case  like  the 
present  one.  Section  1910  of  the  Code  pro- 
vides for  "excusable  homicide."  But  no 
part  of  its  definition  has  anything  to  do 
with  a  homicide  in  self-defense.  Section 
1902,  L.  O.  L.,  being  section  511  of  the  Code 
of  1804,  provides  that— 

"Every  other  killing  of  a  human  being  by  the 
act  procurement  or  culpable  negligence  of  an- 
other, when  such  killing  is  not  murder  in  the 
first  or  second  degree,  or  is  not  justifiable  or 
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excusable  aa  provided  in  this  chapter,  shall  be 

deemed  manslaughter." 

It  is  clear,  then,  that  the  Legislature  in- 
tended to  permit  the  Justified" tion  of  a  kill- 
ing in  self-defense  only  In  cases  where  It 
was  necessary  to  prevent  the  commission  of 
an  apparent  felony. 

Section  1914  of  the  Code,  which  was  sec- 
tion 523  of  the  Code  of  1864,  and  which  was 
adopted  at  the  same  time  -  as  the  sections 
already  referred  to,  provides: 

"If  any  person  shall  purposely  and  malicious- 
ly, or  in  the  commission  or  attempt  to  commit  a 
felony,  cut  or  tear  out  or  disable  the  tongue,  put 
out  or  destroy  the  eye,  cut  or  slit  or  tear  off  an 
ear,  cut  or  slit  or  mutilate  the  nose  or  lip,  or 
cut  off  or  disable  the  limb  or  member  of  an- 
other, such  person,  upon  conviction  thereof, 
shall  be  punished  by  imprisonment  in  the  peni- 
tentiary for  not  less  than  one  nor  more  than 
twenty  years." 

It  seems  to  me  very  clear  that  this  section 
vr.&s  Intended  to  cover  every  case  of  great 
bodily  barm,*  which  would  justify  a  killing 
In  self-defense  at  the  common  law,  and  to 
make  every  such  willful  Injury  a  felony. 

Section  1371  of  the  Code,  which  was 
adopted  by  the  same  Legislature  at  the  same 
time  and  as  a  part'  of  the  same  act  as  these 
other  sections,  and  which  was  section  3  of 
the  act  of  1864,  provides: 

"A  felony  is  a  crime  which  is  punishable  with 
death,  or  by  imprisonment  in  the  penitentiary 
of  this  state." 

It  seems  to  me  it  is  very  clear  that  when 
these  sections  are  construed  together,  any 
of  the  acts  which  would  have  been  great 
bodily  harm,  tinder  the  definitions  of  the 
common  law,  are  made  mayhem  and  a  fel- 
ony nnder  these  statutes,  and  that  therefore 
any  of  these  things,  and  no  others  (except 
danger  of  death),  would  justify  a  killing  in 
self-defense  under  our  Code. 

Section  1909  of  our  Code  has  been  so  con- 
strued by  this  court  In  at  least  four  differ- 
ent cases,  which  must  all  be  overturned  in 
order  to  hold  that  any  other  assault,  except 
a  felonious  one,  would  justify  the  taking  of 
human  life. 

The  charge  complained  of  in  this  case  was 
taken  almost  bodily  from  State  v.  Hawkins, 
18  Or.  476,  487,  23  Pac.  476,  479,  In  which 
the  court  quotes  the  language  complained  of 
with  approval  from  State  v.  Neeley,  20  Iowa, 
108: 

"The  law  regards  human  life  as  the  most  sa- 
cred of  all  interests  committed  to  its  protec- 
tion, and  there  can  be  no  successful  setting  up 
of  self-defense  unless  the  necessity  of  taking 
life  is  actual,  present,  urgent— unless,  in  a 
word,  the  taking  of  his  adversary's  life  is  the 
only  reasonable  resort  of  the  party  to  save  his 
own  life  or  his  person  from  dreadful  harm  or 
severe  calamity  felonious  in  its  character." 
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In  State  v.  Olds,  19  Or.  397,  431,  24  Pac. 
394,  403,  Chief  Justice  Thayer,  delivering 
the  opinion  of  the  court,  said: 

"The  right,  either  of  the  state  or  of  an  in- 
dividual, to  take  human  life,  must  be  sanc- 
tioned by  law.  In  the  latter  case  it  must  ap- 
pear that  it  was  done  to  prevent  the  commis- 
sion of  a  felony  upon  the  individual,  etc.,  as 
provided  in  section  1730  of  the  Code." 

In  State  v.  Smith,  43  Or.  109,  117,  71  Pac 
973,  976,  Mr.  Chief  Justice  Moore,  delivering 
the  opinion  of  the  court,  said: 

"Before  one  can  excuse  his  conduct  in  taking 
the  life  of  another,  it  must  appear  that  it  was 
done  to  prevent  the  apparent  commission  of  a 
felony  by  the  latter  upon  him." 

In  State  Doherty,  52  Or.  691,  596,  98 
Pac.  152,  154,  Chief  Justice  Robert  S.  Bean, 
delivering  the  opinion  of  the  court,  said: 

"Fear  of  a  slight  injury  is  not  sufficient,  nor 
will  a  mere  assault,  not  felonious,  furnish  an 
excuse  for  the  taking  of  life.  If  the  intention 
of  the  assailant  is  only  to  commit  a  trespass  or 
simple  beating,  it  will  not  justify  his  killing. 
*  *  •  But,  considering  the  relative  age  and 
strength  of  the  parties  or  the  ferocity  of  the  at- 
tack, if  the  intended  beating  is  of  such  a  char- 
acter as  to  endanger  life  or  limb,  then  it  will 
be  felonious,  and  the  assaulted  person  is  jus- 
tified in  taking  the  life  of  his  assailant  if  nec- 
essary to  preserve  his  own  or  protect  him  from 
such  a  beating." 

The  decisions  of  this  court  should,  It  seems 
to  me,  be  like  a  steady  light  set  in  a  high 
place  to  chart  and  direct  the  course  which 
the  lower  courts  can  safely  follow. 

That  the  circuit  courts  have  generally  fol- 
lowed these  decisions  strikingly  appears  from 
the  fact  that  practically  the  same  instruc- 
tion is  now  before  us  from  the  courts  of  two 
different  jurisdictions  in  sections  of  the  state 
remote  from  each  other. 

It  is  urged  that  there  are  cases,  as  in  the 
instance  of  an  'assault  by  an  Insane  person, 
or  two  persons  out  upon  a  plank  in  mid- 
ocean,  which  will  not  hold  them  both,  when 
a  person  would  be  justified  in  taking  life  to 
preserve  his  own,  even  although  there  was 
no  felony  Intended  or  apparently  intended. 
It  seems  enough  to  say  that  no  such  case  is 
presented  here,  and  there  \p  no  contention 
that  any  such  facts  existed.  It  will  be  soon 
enough  to  decide  upon  such  remote  contin- 
gencies when  some  such  case  actually  occurs. 
In  view  of  the  recklessness  of  some  people 
in  the  matter  of  human  life,  It  may  be  doubt- 
ful whether  It  would  be  good  policy  for  the 
Legislature  to  say  In  advance  that  the  kill- 
ing of  another  human  being  should  go  entire- 
ly unpunished  even  under  such  circum- 
stances. 

An  indeterminate  penalty  with  a  minimum 
of  only  one  year's  imprisonment  for  man- 
slaughter is  within  the  discretion  of  the  trial 
judge,  who  hears  all  the  evidence  and  knows 
all  the  facts,  and  who  may  be  trusted  to  do 
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as  near  as  he  can  what  is  Justice  In  the 
cause.  In  addition  to  this,  the  law  has  pro- 
vided the  pardoning  power  in  the  Governor 
In  extreme  cases,  where  even  the  penalty 
of  one  year's  imprisonment  for  the  taking  of 
human  life  might  be  harsh  and  unjust  But, 
whether  or  not  there  may  be  cases  in  which 
the  court  would  be  Justified  In  stretching 
the  law  or  legislating  an  exception  which 
does  not  exist,  it  is  plain  there  was  no  such 
case  here. 

Notwithstanding  its  statutory  correctness 
and  the  eminent  authority  for  the  same,  we 
do  not  think  the  use  of  the  word  "felonious" 
is  to  be  recommended  in  instructions  of  this 
kind.  It  is  more  or  less  technical  in  its 
meaning,  and  may  possibly  be  misunderstood 
and  be  confusing  to  the  Jury.  Here,  however, 
there  was  no  request  for  further  explanation 
or  definition  of  the  word,  and  indeed  the  de- 
fendant in  his  own  requests  for  instructions 
used  the  same  term  in  a  similar  connection. 
In  the  thirteenth  Instruction  the  defendant 
asked  the  court  to  tell  the  jury: 

"Any  serious  bodily  harm  apprehended  from 
a  felonious  attack  did  not  merely  excuse,  but 
would  justify  extreme  necessity." 

And  again  in  the  fourteenth  request  the 
court  was  asked  by  the  defendant  to  say  to 
the  Jury: 

"If,  then,  you  should  find  in  the  consideration 
of  this  case  that  the  defendant  honestly  believed 
that  he  was  being  feloniously  assaulted,  or  had 
reasonable  cause  to  believe  or  did  believe  he 
was  in  danger  of  death  or  great  bodily  harm, 
he  would  be  justified  in  defending  himself  even 
to  the  extent  of  taking  the  life  of  his  adversary." 

The  assault  upon  the  defendant  In  this  case, 
if  there  was  one  at  all,  was  with  a  loaded 
pistol,  and  was,  of  course,  deadly  In  Its  char- 
acter. It  was  for  the  jury  to  decide  whether 
or  not  the  deceased  made  the  first  assault,  as 
claimed  by  the  defendant,  and  whether  or 
not  defendant  afterwards  fired  the  fatal 
shot  when  it  was  unnecessary  to  protect  him- 
self. The  question  as  to  this  instruction  Is 
really  purely  academic  in  this  particular  case. 

When  there  has  been  generally  a  fair  trial 
it  seems  to  me  we  should  not  be  too  ready 
to  reverse  a  case  on  account  of  trifling  mat- 
ters. The  lower  courts  have  much  to  con- 
tend with,  and,  if  we  review  their  actions 
captiously  and  hypocritically,  their  Judg- 
ments in  any  trials  will  seldom  stand.  The 
aim  of  the  criminal  law  is  not  so  much  to 
punish  the  particular  offenders  as  It  is  to 
furnish  a  Just  example  which  will  prevent 
others  from  committing  crime.  This  is  espe- 
cially true  In  the  matter  of  murder  and  fe- 
lonious homicide.  In  such  cases  it  is  as  es- 
sential that  prompt  justlce^should  be  done  as 
that  Justice  should  be  done  at  all.  Every 
reversal  after  there  has  been  a  fair  trial 
tends  to  dull  the  edge  of  Justice  and  discour- 
age its  officers  in  the  attempt  to  enforce  the 
law.  At  the  same  time  it  encourages  reckless 


and  evil-disposed  persons  to  a  disregard  of 
the  sacredness  of  human  life,  and  to  believe 
that  they  can  carve  and  shoot  each  other 
upon  small  provocation,  and  safely  trust  to 
the  postponement  and  evasion  of  any  penalty. 
No  innocent  man  should  be  permitted  to  suf- 
fer or  be  Judged  without  a  fair  trial;  but, 
on  the  other  hand,  no  guilty  one  should  be 
permitted  to  escape  or  postpone  the  penalty 
of  his  misdeeds  upon  any  trifling  cause. 

[17]  Complaint  is  made  of  the  conduct  of 
the  district  attorney,  and  it  is  claimed  that 
in  his  argument  to  the  jury  he  used  the  fol- 
lowing language: 

"You  can't  get  away  from  the  fact  that  B01 
Butler  shot  that  boy  in  cold  blood;  the  fact 
that  he  was  down  in  the  other  end  with  a  Win- 
Chester— a  fact  asserted  by  Dutton  and  Jack- 
son." 

Dutton  and  Jackson  testified,  as  we  have 
already  seen,  that  they  found  a  man  at  the 
west  fence,  and  that  he  was  behind  the  fence 
with  a  gun,  which  he  pointed  at  each  of  them 
In  turn,  and  they  described  as  nearly  as  they 
could  observe  in  the  dim  light,  the  clothes 
he  wore,  and  the  gun  which  was  pointed  at 
them  over  the  fence,  and  the  clothes  and  gun 
which  were  concededly  worn  and  used  by  the 
defendant  on  that  night  had  been  described 
to  the  jury  for  comparison.  Dutton  and 
Jackson,  however,  did  not  directly  identify 
the  defendant  as  the  man  they  saw  behind 
the  fence,  and  It  is  therefore  claimed  the 
statement  of  the  district  attorney  that  the 
defendant  was  down  at  the  other  end  with  a 
Winchester,  "a  fact  asserted  by  button  and 
Jackson,"  was  a  misstatement,  and  that  the 
court  below  erred  in  not  sustaining  defend- 
ant's objections  and  motion  in  relation  there- 
to. It  seems  doubtful  if  this  question  Is  pre- 
sented in  such  a  way  as  to  enable  us  to  pass 
upon  it  here.  The  bill  of  exceptions  signed 
by  the  judge  shows  no  such  occurrence  and 
the  original  transcript,  certified  to  by  the 
official  stenographer,  is  as  follows: 

"Mr.  Roberts  made  the  statement  that  Bill 
Butler  was  at  the  west  end  of  the  field. 

"By  Mr.  Boggs:  Defendant  objects  on  the 
ground  that  it  is  incompetent,  irrelevant,  and 
immaterial,  and  not  evidence. 

"By  the  Court:  Gentlemen  of  the  jury,  you 
are  the  exclusive  judges  of  the  evidence,  and  you 
will  remember  what  the  evidence  was  in  that 
respect,  and  will  consider  what  evidence  was 
given  and  what  wasn't." 

Certain  affidavits  were  filed  on  behalf  of 
the  defendant,  asserting  that  the  district  at- 
torney did  make  the  statement  complained  of 
by  defendant,  and  alleging  that  the  attorney 
for  defendant  did  make  objection  to  the  lan- 
guage and  to  the  proceedings  thereon;  and 
it  is  claimed  that  these  affidavits  are  suffi- 
cient to  present  the  matter  to  this  court 
under  section  170  of  the  Code.  The  affidavits 
presented  are  those  of  the  attorney  for  the 
defendant,  Grace  Taylor,  a  stenographer,  and 
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one  Olga  Belberstadt  The  stenographer  was 
not  the  official  court  reporter  appointed  by 
the  court,  but  a  stenographer  employed  by 
the  defendant.  There  Is  no  evidence  that  she 
was  a  "competent"  stenographer,  and  Indeed 
the  report  of  the  argument  of  the  district 
attorney  Is  so  fragmentary  that  It  seems 
plain  she  did  not  get  anything  like  a  com- 
plete report  of  the  same.  The  certificate  of 
the  clerk  is  the  only  evidence  that  any  of 
these  affiants  were  disinterested.  He  certi- 
fied that  the  stenographer  was  a  respectable 
and  disinterested  party,  "unless  the  fact  of 
her  being  employed  by  the  defendant's  coun- 
sel would  make  her  an  interested  party." 
It  does  not  appear  whether  she  was  in  the 
general  employ  of  the  defendant's  attorney 
or  only  employed  In  that  particular  matter. 
The  certificate  of  the  clerk  as  to  Olga  Bclber- 
Btadt  Is  as  follows: 

"I  believe  the  affiant  to  be  a  respectable  par- 
ty, but  I  do  not  wish  to  certify  that  affiant 
is  disinterested,  for  the  reason  that  she  and 
the  other  members  of  the  family  have  followed 
the  case  quite  closely  and  they  were  called  as 
witnesses." 

It  appears  from  the  record  that  three  of  the 
Belberstadt  family  were  witnesses  for  the 
defendant  in  the  cause.  They  were  the  near- 
est neighbors  of  the  defendant,  and  evidently 
on  very  friendly  terms.  It  was  to  the  Belber- 
stadt home  that  the  defendant  went  after 
the  shooting,  and  where  he  remained  until 
the  arrival  of  the  sheriff.  It  is  apparent  from 
the  record  that  there  was  ample  reason  for 
the  clerk  to  hesitate  in  certifying  that  Olga 
Belberstadt  was  a  disinterested  party.  It 
may  also  be  considered  as  doubtful  whether 
the  stenographer  who  was  in  the  employ  of 
the  defendant  in  this  particular  matter  was 
disinterested  within  the  meaning  of  the  law. 
Again,  section  170,  I*  O.  L.,  also  provides: 

"Such  statement  must  be  filed  within  ten  days 
of  the  time  that  the  objection  is  made,  if  the 
court  at  the  time  the  objection  is  made  refuses 
the  exception ;  and  if  the  disagreement  does  not 
arise  until  the  time  of  the  settling  of  the  bill 
of  exceptions,  then  the  said  statement  may  be 
made  and  filed  within  ten  days  of  that  time,  and 
not  otherwise." 

There  is  no  showing  as  to  when  the  contro- 
versy arose  (if  there  was  a  controversy)  be- 
tween the  court  and  the  attorneys  for  the 
defendant  as  to  what  took  place,  and  no 
showing  as  to  whether  or  not  the  affidavits 
were  filed  within  ten  days  after  the  contro- 
versy arose.  It  appears  from  the  record  that 
the  cause  was  tried  in  February,  1918.  The 
bill  of  exceptions,  however,  was  not  settled 
until  August  10th  of  the  same  year.  The  affi- 
davit of  the  defendant's  attorney,  and  that  of 
Grace  Taylor,  the  stenographer,  was  sworn  to 
on  the  9th  day  of  August,  so  that  the  contro- 
versy must  have  arisen  at  some  time  prior  to 
the  settling  of  the  bill  of  exceptions,  but  as 
to  whether  it  occurred  at  the  trial  or  at  some 
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time  between  the  trial  and  the  settling  of  the 
bill  of  exceptions  does  not  appear.  The  affi- 
davit of  Olga  Belberstadt  was  not  filed  until 
August  17th.  It  seems  impossible  to  ssy 
from  the  record  whether  the  affidavits  were 
filed  within  the  time  required  by  the  statute 
or  not.  If  they  were  not,  of  course  they  can- 
not be  considered  by  this  court 

If  we  should  conclude  that  the  record  w*s 
In  such  shape  as  to  present  the  question  *o 
the  court  at  all,  we  should  then  have  to  pass 
upon  the  question  of  fact  as  to  whether  or 
not  the  affidavit  of  these  more  or  less  inter- 
ested parties — the  attorney  for  the  defend- 
ant, the  stenographer  for  the  defendant,  and 
Olga  Beiberstadt,  a  possible  partisan  of  the 
defendant— overcome  the  showing  made  by 
the  bill  of  exceptions,  made  and  certified  to 
by  the  judge  who  tried  the  cause  and  the 
official  transcript  of  the  official  stenographer, 
certifying  as  to  what  took  place  at  the  time 
of  the  alleged  occurrence.  Even  if  the  affi- 
davits prevailed  over  the  certificate  of  the 
Judge  and  of  the  official  stenographer  as  to 
the  facts,  there  would  still  be  a  question  as 
to  whether  upon  defendant's  own  showing 
any  exception  as  to  the  alleged  misstatement 
of  the  district  attorney  was  properly  and 
tangibly  presented  to  the  trial  court  Section 
170,  I*  O.  L.,  provides: 

"The  point  of  the  exception  shall  be  psvticu- 
larly  stated." 

The  statement  of  the  district  attorne;  now 
complained  of  is  that  the  alleged  tnct  that 
the  defendant  was  at  the  west  side  ot  the 
fence  was  "asserted  by  Dutton  and  Jackson." 
According  to  the  affidavit  the  objection  of  the 
defendant's  attorney  in  the  court  below  was 
as  follows: 

"If  your  honor  please,  defendant  objects  to 
the  argument  of  the  district  attorney.  Neither 
Dutton  or  Jackson  testified  that  defendant  was 
at  the  west  side  of  his  field  that  night  The 
fact  that  defendant  did  not  testify  while  on  the 
witness  stand  that  be  was  not  at  the  west  side 
of  his  field  that  night  is  not  an  admission  that 
he  was  there.  There  was  no  evidence  that  de- 
fendant pulled  a  gun  on  Dutton  or  Jackson.  I 
object  to  all  the  argument  of  the  district  attor- 
ney, and  ask  the  court  to  instruct  the  jury  to 
disregard  same,  and  that  defendant  did  not 
admit  that  he  was  at  the  west  side  of  the  field 
that  night  and  that  there  was  no  evidence  that 
defendant  pulled  a  gun  on  Dutton  or  Jackson, 
and  that  neither  Dutton  nor  Jackson  testified 
that  defendant  was  at  the  west  side  of  his 
fence  that  night" 

There  Is  so  much  in  the  objection  and  mo- 
tion, even  according  to  the  claim  of  defendant, 
and  the  matters  complained  of  are  so  blended 
and  confused,  that  it  would  have  been  very 
difficult,  if  not  impossible,  for  the  court  below 
to  have  disentangled  the  good  from  the  bad. 
It  is  perfectly  apparent  that  the  objection 
and  motion  could  not  have  been  sustained  as- 
a  whole.  The  exception,  if  there  was  any, 
was  to  the  ruling  of  the  court  upon  the  mo- 
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tlon  as  a  whole,  and  otherwise  no  particular 
point  was  presented,  as  required  by  the  stat- 
ute. But  assuming  (bat  not  deciding)  that 
the  affidavits  were  filed  in  time,  that  they 
were  sufficient  to  present  the  question  to 
the  court,  and  that  these  affidavits  prevail 
over  tbe  certificate  of  tbe  trial  judge  and  the 
official  stenographer,  and  assuming  further 
that  the  defendant  had  complied  with  the 
law  in  pointing  out  the  particular  point  of 
his  objection,  we  are  still  of  the  opinion 
that  there  was  no  such  error  as  would  justi- 
fy a  reversal  of  the  cause.  It  seems  to  us 
that  the  assumption  by  the  district  attorney 
that  the  witnesses  Dutton  and  Jackson  had 
Identified  the  defendant  was  more  in  tbe  na- 
ture of  a  misconstruction  of  the  testimony 
than  a  positive  and  willful  misstatement. 

The  witnesses  Dutton  and  Jackson  bad 
stated  that  they  saw  some  one  at  the  west 
side  of  the  field,  and  that  that  person  had 
pointed '  a  gun  at  them  over  the  fence,  as 
stated  by  the  district  attorney,  and  they  had 
described  that  person,  bis  clothes,  and  hi» 
gun  as  nearly  as  they  could  on  account  of 
the  semldarkness  and  excitement  From 
the '  description  of  the  clothes  and  the  gun 
and  the  circumstances  and  the  fact  that  the 
defendant  admitted  he  was  up  there  at  the 
field  with  a  gun  that  night  the  district  at- 
torney jumped  to  the  conclusion  that  the  per- 
son Jackson  and  Dutton  saw  at  the  west 
side  was  the  defendant,  and  generalized  the 
whole  matter  by  stating  that  they  saw  the 
defendant  up  there.  It  would  be  going  much 
too  far.  It  seems,  to  hold  that  such  a  too 
strong  construction  of  the  testimony  by  an 
attorney  in  the  heat  of  argument  Is  sufficient 
cause  for  the  reversal  of  a  case. 

The  court  below  submitted  the  whole  mat- 
ter to  the  jury,  who  were  really  the  final  ar- 
biters, as  to  what  the  testimony  really  was. 
The  judge,  In  effect,  told  them  to  disregard 
the  statements  of  the  district  attorney  If  they 
were  not  sustained  by  the  evidence.  No 
court  can  be  expected  to  hold  every  detail 
of  tbe  testimony  in  a  long  case  In  his  mind 
so  that  he  can  say  upon  the  spur  of  the  mo- 
ment exactly  what  the  testimony  was;  and 
be  ought  not  to  be  required  upon  a  general 
objection  like  this,  covering  a  number  of 
different  points,  to  stop  the  proceedings  of 
the  trial  and  go  through  a  long  record  from 
start  to  finish  to  ascertain  just  what  was  the 
exact  testimony  as  to  each  of  the  different 
matters  covered  by  the  motion.  It  goes  with- 
out saying  that  every  attorney  should  keep 
within  the  evidence,  and  if  he  willfully 
makes  a  misstatement  as  to  the  testimony 
upon  an  important  matter,  it  may  be  suffi- 
cient cause  for  a  reversal.  We  do  not  think 
such  a  result  would  be  Justified  from  the  cir- 
cumstances in  this  case. 

There  are  some  other  minor  claims  of  er- 
ror to  which  we  have  not  specifically  re- 
ferred, but  all  of  which  we  have  carefully 


considered,  and  we  think  the  rulings  of  the 
court  thereon  were  not  erroneous. 

Upon  the  whole  the  defendant  seems  to 
have  had  a  fair  trial,  and  the  court  below 
seems  to  have  striven  to  preserve  and  secure 
for  him  all  of  his  rights.  Many  of  the  rul- 
ings of  the  court  were  more  favorable  to 
the  defendant,  perhaps,  than  the  law  would 
Justify. 

The  judgment  is  affirmed. 

HARRIS,  J.  (concurring  specially).  I  con- 
cur in  the  conclusion  of  Mr.  Justice  BEN- 
NETT that  the  defendant  was  not  prejudiced 
by  the  instruction  referred  to  in  the  seven- 
teenth assignment  of  error.  The  question  as 
to  whether  or  not  the  right  of  self-defense  is 
available  only  when  necessary  to  avert  a  fel- 
ony, actual  or  apparent,  is,  on  the  record  pre- 
sented here,  purely  academic;  and  the  de- 
cision of  that  question  is  entirely  unnecessa- 
ry for  the  disposition  of  this  appeal.  Assum- 
ing that  McDonald  Stewart  fired  at  the  de- 
fendant, then  It  is  certain  that  he  did  so  ei- 
ther in  self-defense,  or  else  his  conduct 
amounted  to  an  actual  or  apparent  felonious 
assault  upon  the  defendant;  and  therefore 
the  Instruction  was  not  prejudicial  to  the 
rights  of  the  defendant,  even  though  it  is  as- 
sumed that  a  person  can  slay  an  assailant  In 
order  to  prevent  bodily  harm  not  amounting 
to  a  felony.  Mitchell  v.  State,  38  Tex.  Cr.  R. 
170,  192,  41  8.  W.  816;  Curtis  v.  State  (Tex. 
Cr.  App.)  59  S.  W.  263 ;  Bryant  v.  State  (Tex. 
Cr.  App.)  47  S.  W.  373;  Matthews  v.  State, 
42  Tex.  Cr.  R.  81,  58  S.  W.  86;  Evans  v. 
State,  120  Ala.  269,  274,  25  South.  175. 

I  express  no  opinion  as  to  whether  or  not 
the  right  of  self-defense  exists  only  in  order 
to  prevent  felonies,  regardless  of  the  degree 
and  extent  of  the  bodily  harm  actually  or  ap- 
parently about  to  be  done  to  the  slayer ;  and 
I  withhold  any  expression  of  opinion  upon 
that  subject  until  a  case  Is  presented  requir- 
ing a  decision  of  tbe  question. 

While  the  language  used  by  the  court  when 
addressing  the  Jury  about  reaching  an  agree- 
ment might  in  some  cases  be  harmful,  and 
for  that  reason  ought  not  to  be  followed  as  a 
model,  yet,  for  the  reasons  pointed  out  by  Mr. 
Justice  BENNETT,  I  am  entirely  satisfied 
that  the  defendant  was  not  prejudiced  at  all. 
It  is  always  dangerous,  in  the  view  of  the 
writer,  for  the  trial  judge  to  attempt  to  urge 
upon  the  Jury  the  Importance  of  an  agree- 
ment No  person  realizes  any  more  than  does 
a  juror  that  it  is  important  that  the  jurors 
agree.  Whenever  the  trial  judge  does  enter 
into  the  subject  at  all,  there  is  always  an  ac- 
companying risk,  unless  great  care  is  used,  of 
saying  something  which  might  be  harmful  to 
one  of  the  parties. 

I  concur  with  Mr.  Justice  BENNETT  In 
both  the  reasoning  employed  by  him  and  the 
conclusions  readied  by  him  concerning  the 
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remaining  assignments  of  error.  The  judg- 
ment should  be  affirmed. 

JOHNS,  J.,  concurs. 

BURNETT,  J.  (dissenting).  The  defend- 
ant was  Indicted  for  murder  in  the  second  de- 
gree, committed  by  killing  Joseph  McDonald 
Stewart  The  homicide  involved  seemed  to 
have  resulted'  from  a  dispute  about  laying 
out  a  county  road  through  the  land  of  the 
defendant.  The  highway  in  question  ran 
through  the  defendant's  premises  from  west 
to  east.  The  claim  of  the  prosecution  is  that 
some  one  had  been  laying  up  a  rail  fence 
across  the  supposed  road  on  the  east  and  west 
boundaries  of  the  defendant's  land.  It  is  In 
evidence  that  the  road  supervisor  bad  thrown 
down  the  fence  several  times,  that  each  time 
it  was  put  up  again,  and  that  on  the  evening 
in  question,  October  29,  1917,  the  friends  of 
the  road,  including  the  supervisor,  had  ar- 
ranged to  watch  the  gaps  in  the  fence  on 
each  side  of  the  defendant's  land  in  order  to 
identify  the  party  who  closed"  them.  Two 
men,  Dutton  and  Jackson,  accompanied  by 
the  wife  of  the  latter,  went  In  an  automobile 
to  a  point  about  400  steps  from  the  west  gap, 
where  the  men  left  the  car  and  went  toward 
the  opening  in  the  fence  where  the  road  went 
through.  As  they  approached,  they  saw  some 
One  laying  up  the  rails. .  They  then  returned 
to  the  car  and  drove  it  up  to  a  point  near 
the  gap,  where  the  two  men  got  out  and  ad- 
vanced through  the  gap  and  along  the  fence 
inside  the  defendant's  lnclosure,  away  from 
the  disputed  road,  when  they  saw  a  dark  ob- 
ject farther  down  the  fence.  As  they  ap- 
proached, it  proved  to  be  a  man,  who  pointed 
a  gun  first  at  Dutton  and  then  at  Jackson. 
They  both  retreated  and  left  in  the  automo- 
bile. Neither  of  them  was  able  to  Identify 
the  man  they  saw. 

Soon  after  this  the  decedent  was  killed  at 
a  point  about  119  feet  outside  of  the  defend- 
ant's premises  on  the  east  side,  measured 
from  the  opening  in  the  fence  at  that  point 
The  evidence  tends  to  show  that  the  dece- 
dent was  concealed  behind  a  tree.  Pursuant 
to  the  arrangement  he  had  gone  there  to 
watch  the  gap  in  the  fence.  It  was  expected 
that  a  man  named  Patrick  would  accompany 
him,  but  for  some  reason  Patrick  could  not 
be  present,  and  the  decedent  was  there  alone. 
He  was  armed  with  a  pistol.  There  were 
powder  marks  on  the  tree,  as  if  a  shot  had 
been  fired  from  behind  It  toward  the  fence. 
A  pistol  bullet  was  found  in  one  of  the  fence 
rails  south  of  the  gap,  as  if  fired  from  the 
direction  of  the  tree  behind  which  the  dece- 
dent was  concealed.  Substantially,  the  de- 
fendant's version  of  the  affray  was  that  be 
was  walking  along  the  east  line  inside  his 
premises  from  the  north  to  the  south,  and 
had  got  a  little  south  of  the  line  of  the  road, 
when  some  one  fired  two  shots  toward  him 
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from  the  direction  of  this  tree.  He  then  rais- 
ed his  gun  quickly  and  fired  two  shots,  and 
moved  a  few  feet  farther  south  along  the 
fence,  when  a  third  shot  came  from  the  direc- 
tion of  the  tree  and  struck  the  rail  near  him. 
He  says  that  he  took  a  few  steps  farther 
south,  got  down  behind  the  fence,  pointed  bis 
gun  through  the  fence,  and  fired  a  shot  at  a 
dark  object  alongside  of  the  tree,  when  the 
decedent  fell  and  "hollered,"  and  the  defend- 
ant got  up  and  left  the  scene. 

The  jury  retired  about  4  o'clock  in  the  aft- 
ernoon, and  at  11:25  that  night  it  returned 
for  further  Instructions  on  self-defense,  and 
some  of  the  testimony  was  read  to  it  at  its 
request  by  the  official  reporter.  Among  the 
instructions  given  to  the  Jury  before  It  re- 
tired, and  repeated  when  it  returned,  was  the 
following: 

"The  law  regards  human  Hfe  as  the  most  sa- 
cred of  all  interests  committed  to  its  protection, 
and  there  can  be  no  setting  up  of  self-defense, 
unless  the  necessity  of  taking  human  life  is 
actual,  present,  urgent— unless,  in  a  word,  the 
taking  of  his  adversary's  life  is  the  only  reason- 
able resort  of  the  party  to  save  his  own  life 
or  his  person  from  deadly  harm  or  severe  ca- 
lamity felonious  in  its  character,  or  from  all 
of  the  circumstances  he  had  reasonable  ground 
to  believe  his  life  or  person  was  in  such  grave 
danger." 

This  Instruction  was  erroneous,  among 
other  things,  in  that  it  required  the  danger 
to  be  one  of  deadly  or  fatal  harm  or  felonious 
in  its  character.  A  man's  life  may  be  endan- 
gered by  an  act  not  felonious  in  its  nature. 
It  is  not  essential  that  his  assailant  be  or 
appear  to  be  in  the  act  of  committing  a  fel- 
ony upon  him.  If  the  conduct  of  his  assailant 
either  actually  or  apparently  puts  the  defend- 
ant in  imminent  danger  of  death  or  great 
bodily  harm,  it  is  no  concern  of  his  with  what 
intent  the  assailant  is  acting.  For  Instance, 
an  Insane  person  is  incapable  of  committing 
a  felony,  being  unable  to  form  a  felonious  in- 
tent; yet  one  attacked  by  such  a  demented 
person  would  have  the  right  in  the  presence 
of  real  or  apparent  danger  of  death  or  great 
bodily  harm  at  his  hands,  to  kill  the  assail- 
ant in  self-defense  if  necessary  to  repel  the 
attack.'  In  case  of  common  calamity,  where 
there  is  a  question  of  which  of  two  persons 
shall  survive,  it  is  not  felony  for  either  to 
preserve  his  own  life  by  sacrificing  that  of 
the  other,  as,  for  instance,  in  shipwreck, 
where  the  only  plank  will  support  but  one 
person  and  two  struggle  for  it,  either  has  the 
right  to  defend  his  own  life  by  killing  the 
other,  although  there  is  no  felony  present  in 
the  transaction.  One  would  have  a  right  to 
defend  himself  even  against  a  child  armed 
with  a  pistol  and  about  to  shoot  him. 

In  State  v.  Keasllng,  74  Iowa,  528,  38  N. 
W.  397,  substantially  the  same  instruction 
was  given  that  is  here  under  consideration, 
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and  the  court  said  that  It  was  erroneous,  spec- 
ifying that: 

"Under  it  the  right  to  take  life,  or  to  resort 
to  the  use  of  a  deadly  weapon  in  resistance  of 
an  assault,  is  made  to  depend  on  whether  the 
assault  is,  in  fact,  felonious,  and  the  danger 
actual  and  urgent." 

In  State  v.  Clark,  184  N.  0.  698,  47  S.  E. 
36,  practically  the  same  question  was  before 
the  court  The  decedent  had  attacked  one 
Miller  with  a  knife.  The  defendant  inter- 
posed, when  the  decedent  turned  upon  him. 
The  court  thus  Instructed  the  jury,  modify- 
ing the  request  of  the  defendant  as  noted  in 
brackets  below: 

"If  the  jury  believe  from  the  evidence  that 
the  deceased  was  engaged  in  a  difficulty  with 
Asa  Miller  and  was  attempting  to  cut  said 
Miller  with  a  knife  in  the  presence  of  the  de- 
fendant [and  the  deceased  was  then  capable  of 
executing  such  a  purpose,]  it  was  his  duty  to 
endeavor  to  suppress  and  prevent  the  same,  and 
if  in  attempting  to  do  so  the  deceased  left  off 
his  difficulty  with  Miller  and  made  upon  the  de- 
fendant with  a  drawn  knife  in  such  manner 
as  to  cause  the  defendant  to  [reasonably]  ap- 
prehend, and  he  did  [actually]  apprehend,  that 
he  was  about  to  be  slain,  or  to  receive  enor- 
mous bodily  harm,  then  the  defendant  had  a 
right  to  stand  his  ground,  and,  if  necessary,  to 
take  the  life  of  the  deceased  without  retreat- 
ing, [provided  the  assault  made  upon  the  de- 
fendant was  felonious  or  with  felonious  intent]." 

After  various  other  adverse  comments  up- 
on the  proviso  in  the  last  clause  the  court 
■aid: 

"But  the  addition  to  the  defendant's  prayer 
for  instructions  was  in  Itself  erroneous.  It  was 
not  necessary  that  the  assault  upon  the  defend- 
ant should  have  been .  felonious  or  committed 
with  a  felonious  intent" 

In  McKinney  v.  Commonwealth  (Ky.)  82 
S.  W.  263,  the  trial  judge  bad  Instructed 
the  Jury  that  "one  may  lawfully  defend  bis 
home  from  the  willful  assault  of  another." 
The  plain  effect  of  the  word  "willful"  In  this 
excerpt  was  to  bind  the  defendant  by  tbe 
Intent  with  which  the  decedent  acted,  and  not 
to  allow  the  defendant  to  rely  upon  the  dece- 
dent's act  without  reference  to  his  intent; 
In  other  words,  when  worked  out  to  its  logi- 
cal analysis,  the  teaching  of  the  Instruction 
was  that  before  a  defendant  may  slay  his 
antagonist,  the  latter  must  not  only  have 
done  or  be  about  to  do  a  wrongful  act  to  the 
defendant  capable  of  producing  his  death  or 
great  bodily  harm,  but  must  also  disclose  a 
criminal  intent  coupled  with  the  act  so  as  to 
make  It  amount  to  a  felony.  Here  follows 
the  commentary  of  the  Kentucky  Court  of 
Appeals,  speaking  by  Mr.  Justice  O'Rear : 

"It  was  not  incumbent  upon  one  so  assaulted 
to  ascertain  whether  the  assault  was  willful 
or  not  before  he  could  lawfully  exercise  his 
right  of  self-defense  or  of  protecting  his  family. 
The  fact  that  the  assault  was  violent,  or  rea- 


sonably appeared  to  put  him  or  some  member 
of  his  family  in  danger  -of  losing  his  life  or 
of  great  bodily  harm,  raised  his  right  to  de- 
fend himself  or  those  of  his  home  from  the 
real  or  apparent  danger.  The  word  'willful' 
should  have  been  omitted  in  the  clause  quoted." 

State  v.  Robinson,  143  La.  643,  78  South. 
033,  was  a  homicide  case  in  which  the  jury 
was  instructed  thus: 

"Before  such  a  person  as  I  have  described 
can  reasonably  and  honestly  entertain  this  ap- 
prehension of  danger  to  his  life,  or  great  bodily 
harm,  there  must  be  what  the  law  calls  an 
'overt  act  amounting  to  a  felonious  assault' 
on  tbe  part  of  the  person  killed,  directed  against 
the  body  of  the  person  doing  the  killing." 

Ruling  on  this  instruction  adversely,  the 
Supreme  Court  of  Louisiana  adopted  as  its 
own  the  argument  of  the  defendant's  counsel 
as  follows: 

"Under  the  decisions  it  was  not  necessary  for 
the  overt  act  to  amount  to  a  felonious  assault. 
For  there  to  be  a  felonious  assault,  the  person 
perpetrating  ft  must  have  intended  a  felony, 
while  it  is  the  law  that  he  may  have  intended 
no  harm  at  alL  It  is  not  what  the  person  as- 
saulting, or  apparently  assaulting,  intends  that 
controls,  but  what  the  act  he  does,  taken  in 
consideration  with  facts  which  had  preceded, 
caused  the  defendant  to  believe  deceased  in- 
tended, and  which  gave  him  the  right  to  so  be- 
lieve, that  controls.  It  might  well  be  that  de- 
ceased committed  no  assault  at  all,  and  that 
he  did  not  intend  to  commit  any,  and  yet  such 
facts  could  exist  as  would  give  defendant  the 
right  to  have  taken  his  life. 

"In  the  case  of  State  v.  Rideau,  116  La.  247, 
40  South.  691,  an  uncle  had  threatened  the 
life  of  his  nephew  the  day  before.  The  next 
morning  he  entered  the  bedroom  of  his  nephew, 
who,  without  a  word,  shot  him  as  he  entered. 
Defendant  offered  to  prove  the  desperate  char- 
acter of  his  uncle  and  previous  threats,  but 
these  were  excluded  on  the  ground  that  there 
was  no  overt  act.  This  court  said  entering  an- 
other man's  sleeping  room  may  be  a  friendly 
or  a  deadly  act  according  to  circumstances. 

"Referring  to  his  entering,  the  room  the  court 
said:  'We  think  it  was  a  hostile  demonstration.' 
Deceased  had  a  trunk  in  the  room,  and  it  could 
have  been  that  he  was  entering  to  get  some- 
thing out  of  the  trunk.  But  the  intention  of 
the  deceased  is  not  the  test.  The  test  is  what 
the  defendant  believed,  and  what  the  act  of  de- 
ceased gave  him  to  believe." 

The  following  cases  are  instructive  in  con- 
sideration of  the  principle  that  the  real  or 
apparent  danger  which  a  defendant  may  re- 
sist even  unto  the  death  of  his  antagonist  if 
reasonably  necessary,  or  apparently  so,  need 
not  in  all  cases  amount  to  a  felony :  State  v. 
Sloan,  22  Mont  293,  56  Pac  364 ;  Ritehey  v. 
People,  23  Colo.  314,  47  Pac.  272,  384;  Rogers 
v.  State,  60  Ark.  76,  29  S.  W.  894,  31  L.  R.  A. 
465,  46  Am.  St.  Rep.  154 ;  State  v.  Bowling, 
3  Tenn.  Cas.  110 ;  State  v.  Bartlett,  170  Mo. 
658,  71  S.  W.  148,  59  L.  R.  A.  756;  State  v. 
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Gray,  43  Or.  446,  74  Pac.  927;  Hill  ▼.  State, 
94  Miss.  391,  49  South.  145. 

The  jury  might  well  have  believed  from 
the  Instruction  under  consideration  In  the 
Instant  case  that  before  acquitting  the  de- 
fendant It  was  necessary  to  Impute  to  the 
decedent  the  actual  or  apparent  purpose  to 
commit  a  felony,  as  distinguished  from  a 
mere  misdemeanor ;  whereas  the  defendant  is 
not  to  be  bound  by  the  intent  of  the  deceased 
necessary  to  constitute  a  felony.  Re  is  en- 
titled to  defend  himself  against  real  or  ap- 
parent danger  of  death  or  great  bodily  harm, 
whether  It  amounts  to  felony  or  not,  and  Ir- 
respective of  whether  or  not  his  assailant  has 
a  felonious  Intent.  The  instruction  was  in- 
trinsically erroneous  in  these  respects. 

Neither  can  the  question  properly  or  Justly 
be  ignored  as  academic.  We  have  no  right 
to  assume  as  a  fact  the  restrictive  alternative 
that  the  decedent  either  fired  in  self-defense 
or  as  an  assault  upon  the  defendant,  being 
armed  with  a  dangerous  weapon.  It  is  pos- 
sible that  his  design  was  only  to  frighten 
the  defendant,  which  would  not  be  felonious. 
At  any  rate,  the  jury  could  put  that  construc- 
tion on  his  wild  shooting,  and  the  defendant 
Is  entitled  to  It  as  constituting  reasonable 
ground  for  believing  himself  in  danger  of 
death  or  great  bodily  harm  within  the  illus- 
tration given  in  the  Selfrldge  Case,  1  Horrl- 
gan  &  Thompson's  Cases  of  Self- Defense,  L 

After  having  repeated  the  charge  in  ques- 
tion, taken  from  the  original  Instructions,  the 
court  then  addressed  the  jurors  as  follows 
before  they  were  permitted  to  retire  the  sec- 
ond time : 

"Now,  gentlemen,  I  have  read  to  yon  the  in- 
structions on  self-defense  as  I  gave  them  to  yon 
at  the  time  I  instructed  yon  before,  and  I  think 
I  have  covered  all  of  the  instructions  upon  Belf- 
defense. 

"Now,  when  you  go  back,  I  want  you  to  do 
the  best  yon  can  to  harmonize  your  differences, 
and  everybody  remember  that  it  must  be  a  very 
severe  strain  npon  a  defendant  to  go  through 
an  ordeal  of  this  kind,  and  he  Is  entitled  to  a 
verdict,  whatever  it  shall  be,  and  it  is  also  im- 
portant that  the  state  shall  have  a  verdict, 
as  we  will  have  to  try  the  case  over  again  if  we 
do  not  get  a  verdict,  and  I  want  you  to  try  it  over 
again,  and  I  want  you  to  try  not  to  lose  your 
tempers  and  to  try  your  best  to  harmonize  yonr 
differences  and  everybody  try  to  do  right  and  to 
do  what  yonr  consciences  think  should  be  done, 
but  do  not  get  stubborn  and  say  you  won't. 
Sometimes  jurors  get  tired,  and  I  know  it  is 
hard  to  ask  jurors  to  do  this  work,  but  some 
jury  will  have  to  solve  this,  and  so  I  will  ask 
you  to  do  the  best  that  you  can  to  solve  it.  Xou 
may  now  retire  with  the  bailiffs." 

The  counsel  for  the  defendant  then  and 
there  excepted  to  the  language  of  the  court. 
The  Jury  very  soon  afterward  returned  a 
verdict  of  guilty  of  manslaughter  and  recom- 
mended "leniency  of  the  court" 

In  the  case  of  State  v.  Ivanhoe,  35  Or.  150, 
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57  Pac.  817,  the  Jury,  having  been  In  consul- 
tation all  night,  was  sent  for,  and  reported 
that  it  could  not  agree  upon  a  verdict.  The 
court  sent  it  out  again  after  addressing  it  as 
follows: 

"The  court  will  call  the  attention  of  the  jury  to 
the  fact  that  this  is  a  case  of  some  importance. 
There  has  been  a  great  deal  of  time  taken  up, 
and  the-  case  will  have  to  be  decided  by  some 
jury  selected  the  same  way  you  have  been  se- 
lected, and  hear  the  same  evidence,  practically, 
you  have  heard.  And,  if  another  should  dis- 
agree, it  would  have  to  be  tried  again,  until  a 
jury  agreed,  and  it  is  not  reasonable  to  suppose 
that  another  jury  could  arrive  at  a  verdict  in 
the  case  any  better  than  yon  can.  It  is  your 
duty  to  agree,  if  you  conscientiously  can  do  so. 
You  should  pay  proper  respect  to  the  opinions 
of  each  other,  and  listen  with  a  disposition  to 
be  convinced  by  each  other's  arguments.  In 
this  manner  you  may  be  able  to  determine 
whether  any  opinion  you  now  hold  is  justified 
by  the  evidence.  A  proper  regard  to  the  judg- 
ment of  other  men  will  often  greatly  aid  us 
in  forming  our  own  judgments.  In  many  of  the 
relations  of  life  it  becomes  a  duty  to  conform  to 
the  opinions  of  others,  when  it  can  be  done 
without  a  sacrifice  of  conscientious  convictions. 
More  especially  is  this  a  duty  when  we  are 
called  to  act  with  others,  and  when  dissent  on 
our  part  may  defeat  and  materially  affect  the 
rights  of  third  parties.  The  single  object  to 
be  effected  is  to  arrive  at  a  true  verdict,  and 
this  can  only  be  done  by  deliberation,  mutual 
concessions,  and  a  due  deference  to  the  opin- 
ions of  each  other.  By  such  means,  and  such 
means  only,  in  a  body  where  unanimity  is  re- 
quired, can  safe  and  just  results  be  attained; 
and  without  that  the  trial  by  jury,  instead  of 
being  an  assistance  or  essential  aid  in  the  ad- 
ministration of  justice,  would  become  a  most 
effectual  obstacle  to  "it  Jurors  should  care- 
fully and  patiently  canvass  all  the  evidence 
with  an  honest  and  conscientious  effort  to  recon- 
cile any  differences  of  opinion  they  may  enter- 
tain of  the  truth  of  the  matter  in  issue.  Of 
course,  at  last  each  juror  must  act  on  his  own 
judgment,  the  verdict  must  eventually  be  his 
own  verdict;  and  I  would  not  by  these  in- 
structions at  all  urge  any  juror  to  violate  his 
conscience,  or  to  agree  to  a  verdict  other  than 
he  eventually  believes  to  be  the  result  of  the 
evidence  beyond  a  reasonable  doubt  I  speak 
of  these  matters  to  you  on  account  of  the  im- 
portance of  the  jury  arriving  at  a  verdict  in  this 
case.  And,  as  I  have  already  suggested  in  this 
case,  I  would  not  instruct  any  juror  to  violate 
his  conscience  in  reaching  a  verdict;  but,  in 
determining  whether  his  convictions  are  sus- 
tained or  based  exclusively  on  the  evidence,  he 
has  a  right  to  consider  the  opinions  of  other  ju- 
rors, and  listen  to  their  construction  of  the 
evidence,  as  well  as  his  own,  and,  If  he  can 
then  conscientiously  acquiesce  in  a  verdict  with 
the  other  jurors,  it  is  his  duty  to  do  so,  with- 
out violating  any  conscientious  scruples  or  be- 
liefs he  may  have  in  regard  to  the  guilt  or 
innocence  of  the  party  accused  of  the  offense." 

The  only  distinction  to  be  drawn  between 
the  language  of  the  two  trial  judges  is  that 
in  the  Instant  case  the  Instruction  Is  more 
condensed.    Otherwise  the  one  here  under 
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consideration  la  substantially  a  miniature 
replica  of  the  former.  In  both  cases  the  pal- 
pable object  of  the  court  was  to  induce,  if 
not  compel,  a  verdict  The  reasoning  of  Mr. 
Justice  Moore  In  the  Ivanhoe  Case  leads 
clearly  to  the  conclusion  that  such  language 
is  reversible  error.  If  it  was  wrong  In  the 
Ivanhoe  Case,  constituting  the  only  error  con- 
sidered by  the  court,  it  was  wrong  in  the 
present  Instance.  If  It  was  right  to  reverse 
the  Ivanhoe  conviction  on  that  ground,  by 
the  doctrine  of  stare  decisis,  if  for  no  other 
reason,  the  present  conviction  should  be  over- 
thrown. The  majority  of  the  court  in  the 
recent  case  of  Olcott  v.  Hoff,  181  Pac.  466, 
laid  great  stress  on  the  duty  of  the  court  to 
be  bound  by  precedent.  If  we  are  to  regard 
this  latest  deliverance  of  the  court  as  the 
law,  it  should  be  applied  In  the  instance  of 
the  present  defendant,  leading  to  a  reversal 
of  the  conviction. 

In  State  v.  Bybee,  17  Kan.  462,  the  jury 
had  deliberated  upon  its  verdict  several  hours 
when  It  was  brought  Into  court  and  asked  if 
it  had  agreed  upon  a  verdict  Having  an- 
swered in  the  negative,  the  court  harangued 
It  in  much  the  some  strain  that  runs  through 
the  present  remarks  to  the  jury  and  those  in 
the  Ivanhoe  Case.  The  opinion  of  the  court 
on  appeal  was  delivered  by  Mr.  Justice  Brew- 
er, afterward  a  member  of  the  Supreme 
Court  of  the  United  States.  The  trial  court 
had  urged  the  jurors  to  approach  the  case  in 
a  spirit  of  mutual  concession  and  forbearance 
and  for  each  to  surrender  some  of  his  own 
ideas  and  opinions  to  what  might  seem  to 
be  an  overwhelming  sentiment  against  him, 
finally  using  this  Illustration : 

"You  should  bring  your  minds  together  like 
the  mixing  of  different  ingredients  by  an  apothe- 
cary, and  ascertain  what  is  the  product." 

In  reversing  the  case,  Mr.  Justice  Brewer 
used  this  language: 

"A  verdict  is  the  expression  of  the  concur- 
rence of  individual  judgments,  rather  than  the 
product  of  mixed  thoughts.  It  is  not  the  theory 
of  jury  trials  that  the  individual  conclusions  of 
the  jurors  should  be  added  up,  the  sum  divided 
by  12,  and  the  quotient  declared  the  verdict, 
but  that  from  the  testimony  each  individual  ju- 
ror should  be  led  to  the  same  conclusion;  and 
this  unanimous  conclusion  of  12  different  minds 
is  the  certainty  of  fact  sought  in  the  law.  Es- 
pecially Is  this  true  in  criminal  trials.  Here 
should  no  thought  of  compromise  be  tolerated. 
Before  the  state  can  fairly  demand  the  convic- 
tion and  punishment  of  an  alleged  criminal,  the 
12  jurors  should  each  be  led  from  the  testimony 
to  a  clear  conviction  of  his  guilt;  and  where 
6  jurors  believe  a  defendant  guilty  of  murder, 
and  6  believe  him  innocent  of  any  offense,  it  is 
an  outrage  for  the  12  to  bring  in  a  compromise 
verdict  of  guilty  of  manslaughter.  We  fear 
that  something  of  this  kind  occurred  in  this 
case,  and  that  the  charge  above  quoted  was 
mainly  instrumental  in  producing  this  result. 
At  any  rate,  it  seems  to  us  clear  that  such 


would  be  the  tendency  of  those  instructions; 
and  it  is  not  apparent  that  it  did  not  have  that 
effect  For  this  error  the  judgment  must  be 
reversed,  and  the  case  remanded,  with  instruc- 
tions to  grant  a  new  trial." 

In  State  v.  Fisher,  23  Mont  540,  60  Pac. 
010,  after  an  extended  colloquy  between  the 
court  and  the  jurors  respecting  the  rules 
governing  the  jurors  In  their  consideration 
of  the  testimony,  the  court  addressed  them, 
calling  their  attention  to  the  expense  of  the 
trial,  and  said: 

"This  is  a  case,  gentlemen,  that  is  an  ex- 
pensive case  for  the  county  to  try,  and  it  is 
not  a  case  where  I  think  a  jury  ought  to  dis- 
agree in.  They  either  ought  to  find  this  man 
guilty  of  murder  in  the  first  degree  or  they 
ought  to  find  him  not  guilty.  Feeling  as  I 
do  about  the  matter,  I  do  not  see  any  reason 
why  a  jury  should  disagree  in  the  matter,  and 
put  the  county  to  a  large  expense,  although  I 
don't  care  to  force  any  man  against  his  con- 
science to  agree  to  a  verdict  which  he  does  not 
believe  in.  Nevertheless,  if  he  can  be  persuaded 
by  talking  with  his  fellow  jurors  as  to  the 
guilt  or  innocence  of  this  defendant,  so  that 
they  all  may  agree,  I  should  much  prefer  it" 

The  court  reversed  the  case  for  this  lan- 
guage used  by  the  trial  judge. 

In  State  v.  Place,  20  S.  D.  480,  107  N.  W. 
820,  11  Ann.  Cas.  1120,  the  utterance  of  the 
court  to  the  Jury  was: 

"You  will  have  to  agree  in  this  case,  for  I 
will  keep  you  together  until  you  do  agree." 

This,  indeed,  is  stronger  language  than  that 
being  considered  In  the  Instant  case,  and  led 
to  a  reversal.  But  the  language  of  the  court 
in  its  opinion  applies  even  to  this  case : 

"Within  the  limits  allowed  by  the  law  the 
discharge  of  such  duty  [that  of  the  jury]  is 
as  important  and  should  be  as  free  from  coercion 
as  are  the  duties  imposed  upon  the  judge.  Nei- 
ther court  nor  jury  is  responsible  for  the  con- 
duct of  the  other  while  acting  within  its  own 
legitimate  province." 

In  People  v.  Engle,  118  Mich.  287,  76  N.  W. 
502,  under  circumstances  similar  to  those 
of  the  present  litigation,  the  court  advised  the 
jurors  to  try  to  be  persuaded  instead  of  try- 
ing to  persuade  their  fellows.  Within  an 
hour  afterward  the  jury  returned  a  verdict 
of  guilty,  recommending  leniency.  The  con- 
duct of  the  court  was  held  to  be  erroneous. 
See,  also,  State  v.  Chambers,  0  Idaho,  673, 
75  Pac.  274,  where  the  court  reminded  the 
jurors  of  the  great  expense  of  the  trial,  ad- 
monished them  to  meet  in  a  spirit  of  Investi- 
gation, to  try  to  get  together  and  not  have 
too  much  pride  in  their  individual  opinions, 
and  the  case  was  reversed  because  of  such 
remarks,  the  court  citing  the  Ivanhoe  Case 
from  the  Oregon  reports.  Another  precedent 
to  the  same  effect  Is  State  v.  Shuman,  106  S. 
C.  150,  90  S.  E.  596. 

In  addition  to  its  coercive  effect  upon  the 
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Jury,  the  admonition  was  also  erroneous  in 
that,  after  twice  urging  the  jurors  to  "har- 
monize your  differences,"  the  Judge  told  them 
to  "do  what  your  consciences  think  should 
be  done,  but  do  not  get  stubborn  and  say  you 
won't" 

In  Rugenstein  v.  Ottenheimer,  70  6r.  600, 
140  Pac.  747,  the  language  of  the  charge  was 
In  part  as  follows: 

"Now,  gentlemen,  take  the  facta  in  this  case; 
do  what  is  right  between  the  plaintiff  and  the 
defendant  here,  without  regard  to  anything, 
except  as  your  own  conscience  dictates  it  to 
you,  nnder  the  evidence,  and  under  the  rules 
of  law  as  I  have  given  them  to  you." 

A  Judgment  for  the  plaintiff  was  reversed 
because  of  this  language,  and  the  precedent 
has  never  been  questioned  since.  There  the 
statement  made  reference  to -the  law  and  the 
evidence  as  an  accompaniment  to  the  dictates 
of  conscience.  In  the  Instant  case  the  deci- 
sion is  placed  exclusively  upon  "what  your 
consciences  think  should  be  done."  The  only 
Issue  or  "difference"  to  be  considered  in  the 
deliberations  of  the  Jury  was  the  guilt  or 
innocence  of  the  defendant  The  jurors'  own 
differences  had  no  place  in  the  matter.  With 
many,  If  not  most  men,  conscience  is  but  a 
euphemism  for  prejudice,  and  is  not  the  for- 
mula for  the  determination  of  an  issue  ot 
fact  In  judicial  proceedings.  The  law  of  the 
land  and  the  evidence  constitutes  the  stan- 
dard by  which  the  accused  must  be  judged, 
and  bis  liberty  ought  not  to  be  committed  to 
the  so-called  conscience  of  his  triers.  Practi- 
cally, the  court  told  the  jury  to  return  a 
"general  principles"  verdict.  The  direction 
to  harmonize  individual  differences  can  mean 
nothing  else  than  an  invitation  to  a  comprom- 
ise verdict  which  Mr.  Justice  Brewer  so 
properly  denounced  as  an  outrage. 

Aside  from  precedent  and  on  principle,  the 
language  of  the  circuit  court  should  lead  to 
a  reversal  of  the  case.  The  statute  lays  down 
the  limits  of  the  court's  duty  thus : 

"In  charging  the  jury,  the  court  shall  state 
to  them  all  matters  of  law  which  it  thinks  nec- 
essary for  their  information  in  giving  their  ver- 
dict, but  it  shall  not  present  the  facts  of  the 
case,  but  shall  inform  the  jury  that  they  are 
the  exclusive  judges  of  all  questions  of  fact" 
L.  O.  L.  139. 

It  is  the  exclusive  province  of  the  court  to 
declare  to  the  jury  the  law  of  the  case.  The 
latter's  function  of  declaring  the  fact  after 
considering  the  testimony  is  equally  exclu- 
sive, and  the  court  has  no  right  to  say  any- 
thing to  it  at  any  stage  of  the  Instructions, 
much  less  after  its  deliberations  have  begun, 
calculated  to  hasten  or  retard  the  discharge 
of  Its  duty.  When  the  judge  does  so,  he  inter- 
feres with  the  prerogative  of  the  jury  in  an 
unwarranted  manner.  He  goes  beyond  his 
function  of  declaring  the  law  and  undertakes 
to  influence  the  declaration  of  the  fact  No 
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principle  of  law  Is  involved  In  such  a  lecture, 
and  jurors  are  not  under  the  tutelage  of  the 
judge.  Like  him,  they  are  for  the  time  be- 
ing component  parts  of  the  tribunal,  charged 
with  the  execution  of  the  law.  Whether  or 
not  the  jury  stated  to  the  court  that  it  was 
unable  to  agree  does  not  affect  the  principle. 
What  was  said  in  either  case  had  a  tendency 
to  force  a  decision.  Coupling  an  erroneous  in- 
struction on  self-defense  with  the  address 
urging  the  jury  to  a  verdict  in  the  terms 
stated,  followed  as  it  was  by  what  was  evi- 
dently a  compromise  verdict  was  prejudicial 
to  the  defendant 

Another  assignment  of  error  Is  predicated 
upon  alleged  misconduct  of  the  district  at- 
torney in  his  argument  to  the  Jury.  As  stated, 
the  court  admitted  the  testimony  of  two  wit- 
nesses, Dutton  and  Jackson,  to  the  effect  that 
the  same  evening,  but  before  the  homicide  in 
question,  they  were  on  watch  near  the  west- 
ern boundary  of  the  defendant's  land,  and 
saw  a  man  laying  up  some  rails  across  the 
alleged  county  road,  who  disappeared  as  they 
drove  up  in  their  automobile,  and  that  when 
they  left  the  car,  went  inside  the  Butler 
premises  and  proceeded  south  along  the 
fence,  a  man  rose  up  from  the  fence  corner 
and  leveled  a  gun  upon  them,  whereupon 
they  retreated.  It  will  also  be  recalled  that 
the  homicide  occurred  near  the  east  bonndary 
of  the  defendant's  premises.  It  Is  charged 
that  in  the  argument  to  the  jury  the  district 
attorney  used  this  language: 

"You  can't  get  away  from  the  fact  that  Bill 
Butler  shot  that  boy  in  cold  blood ;  the  fact  that 
be  was  down  in  the  other  end  with  a  Win- 
chester—a fact  asserted  by  Dutton  and  Jack- 
son." 

The  defendant  claims  that  his  counsel  made 
the  following  objection  at  this  point: 

"If  your  honor  please,  defendant  objects  to 
the  argument  of  the  district  attorney.  Neither 
Dutton  nor  Jackson  testified  that  defendant 
was  at  the  west  side  of  his  field  that  night. 
The  fact  that  defendant  did  not  testify  while  on 
the  witness  stand  that  he  was  not  at  the 
west  side  of  his  field  that  night  is  not  an  admis- 
sion that  he  was  there.  There  was  no  evidence 
that  defendant  pulled  a  gun  on  Dutton  or  Jack- 
son. I  object  to  all  the  argument  of  the  dis- ' 
trict  attorney  and  ask  the  court  to  instruct  the 
jury  to  disregard  same,  and  that  defendant  did 
not  admit  that  he  was  at  the  west  side  of  the 
field  that  night  and  that  there  was  no  evidence 
that  defendant  pulled  a  gun  on  Dutton  or  Jack- 
son, and  that  neither  Dutton  nor  Jackson  tes- 
tified that  defendant  was  at  the  west  aide  of 
his  fence  that  night" 

It  is  also  claimed  on  the  part  of  the  defend- 
ant that  in  ruling  upon  the  objection  the  court 
used  this  language: 

"Well,  it  doesn't  make  any  difference,  any- 
way; the  jury  are  half  asleep,  and  if  you 
don't  find  the  defendant  was  down  there  at  the 
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west  end  of  the  fence  that  night,  why,  yon 
won't  have  to  consider  it" 

— and  that  the  defendant  excepted  to  the 
ruling  at  the  time.  This  matter  Is  not  In  the 
bill  of  exceptions  signed  by  the  trial  judge, 
but  appended  thereto  is  the  affidavit  of  a 
stenographer  who  took  down  the  address  of 
the  prosecuting  attorney  to  the  effect  that  the 
district  attorney  used  the  language  in  ques- 
tion, that  the  defendant's  counsel  made  the 
objection  stated,  and  that  the  court  made  the 
ruling  mentioned,  to  which  the  defendant's 
counsel  excepted.  The  affidavit  of  defend- 
ant's counsel  Is  also  appended,  to  the  same 
effect,  and  these  two  are  corroborated  by  the 
affidavit  of  a  third  deponent  In  substantially 
the  same  terms.  As  to  the  stenographer,  the 
cleric  of  the  court  certifies  that  be  believes 
her  "to  be  a  competent  stenographer  and  a 
respectable  and  disinterested  party,  unless 
the  fact  of  being  employed  by  the  defendant's 
attorney  would  render  her  an  interested  par- 
ty." As  to  the  third  affiant,  the  clerk  cer- 
tifies: 

"I  believe  the  affiant  to  be  a  respectable  par- 
ty. But  I  do  not  wish  to  certify  that  affiant 
is  disinterested,  for  the  reason  that  she  and 
the  other  members  of  the  family  have  followed 
the  case  quite  closely,  and  they  were  called  as 
witnesses." 

There  are  no  affidavits  in  the  record  in  op- 
position to  those  already  mentioned.  Section 
170,  L.  O.  L.,  reads  thus : 

"The  point  of  exception  shall  be  particularly 
stated,  and  may  be  delivered,  in  writing,  to  the 
judge,  or  entered  in  his  minutes,  or  taken  down 
by  an  official  stenographer,  or  by  any  competent 
stenographer,  at  the  time  it  is  made,  and  at 
the  time  or  afterwards,  be  corrected  until  made 
conformable  to  the  truth.  If  an  objection  is 
made  to  any  ruling  of  the  court  in  the  progress 
of  a  trial,  and  the  truth  of  the  statement  there- 
of is  not  agreed  upon  between  the  counsel  and 
the  court,  the  counsel  may  verify  his  statement 
thereof  by  his  own  oath  and  that  of  two  re- 
spectable and  disinterested  persons,  or  by  his 
own  oath  and  that  of  the  stenographer  who 
took  the  same  down,  and  file  the  same  as  an 
exception  to  the  ruling  objected  to.  Such  state- 
ment must  be  filed  within  ten  days  of  the  time 
that  the  objection  is  made,  if  the  court  at  the 
time  the  objection  is  made  refuses  the  excep- 
tion; and  if  the  disagreement  does  not  arise 
until  the  time  of  the  settling  of  the  bill  of  ex- 
ceptions, then  the  said  statement  may  be  made 
and  filed  within  ten  days  of  that  time,  and  not 
otherwise.  Within  ten  days  thereafter  the  ad- 
verse party  may  file  a  statement  of  objection 
as  prepared  or  approved  by  the  court,  together 
with  the  affidavits  of  not  more  than  three  re- 
spectable and  disinterested  persons,  or  the  af- 
fidavits of  himself  and  the  stenographer  who 
took  the  same  down,  concerning  the  truth  or 
falsity  of  the  statement  of  the  exception  as 
filed  by  the  counsel,  and  prepared  or  approved 
by  the  court.  Each  statement  of  the  exception, 
and  all  affidavits  concerning  either  of  them 
when  filed  as  herein  required,  shall  be  deemed 


a  part  of  the  record  of  the  cause,  and  upon  an 
appeal  or  review,  the  appellate  court  must  first 
ascertain  therefrom  the  truth  of  the  matter  as 
far  as  possible,  and  then  determine  the  law 
arising  thereon.  The  court  must  allow  the 
counsel  a  reasonable  time  to  procure  the  veri- 
fication of  bis  statement  as  herein  required; 
and  all  affidavits  of  said  persons  shall  be  taken 
by  the  clerk  of  the  court,  who  must  certify 
thereon,  if  he  is  satisfied  of  the  fact  that  the 
person  is  respectable  and  disinterested." 

Arguendo  the  majority  opinion  urges  that 
a  dispute  is  not  apparent  concerning  the 
subject-matter  of  the  bill  of  exceptions  so  as 
to  call  for  the  sworn  statement  by  counsel  for 
the  defense  and  other  persona  mentioned  In 
the.  statute.  Throughout  the  original  bill  be- 
fore us  are  erasures  of  the  phrase  "exception 
taken  and  allowed,"  and  the  typewriting  of 
the  document  is  not  uniform,  Indicating  that 
pages  were  rewritten  and  Inserted  before  it 
received  the  official  signature  of  the  trial 
judge.  All  this  tends  to  show  that  the  judge 
and  defendant's  counsel  were  not  in  accord 
about  the  frame  of  the  bill  at  the  time  It 
was  settled.  The  dispute  must  have  arisen 
then  on  August  10,  1918,  the  date  of  the  set- 
tlement of  the  bill.  The  affidavits  were  filed 
on  the  17th  of  the  same  month,  within  the 
ten  days  allowed  by  statute.  Nay,  more ;  al- 
though the  objectionable  speech  of  the  pub- 
lic prosecutor  and  the  ruling  of  the  court 
thereon  are  set  out  at  large  In  the  brief  tor 
the  defendant,  they  are  not  challenged  in  the 
brief  of  the  prosecution.  Under  such  circum- 
stances It  111  becomes  this  court  to  say  in 
effect  that  the  question  is  not  before  us.  In 
that  respect  we  ought  not  to  assume  to  be 
wiser  than  counsel  for  the  state. 

The  contention  is  made  that  there  Is  no 
evidence  that  the  stenographer  Is  competent, 
and  allusion  is  made  to  what  Is  styled  the 
fragmentary  report  of  the  district  attorney's 
address  to  the  jury.  It  Is  barely  possible 
that  In  the  hurry  and  excitement  of  a  close- 
ly contested  murder  case  the  diction  of  the 
prosecutor  may  not  have  been  perfectly  clear 
and  coherent.  It  may  be,  too,  that  an  abso- 
lutely verbatim  report  of  his  language 
throughout  his  speech  under  such  circum- 
stances would  not  read  so  well  as  the  orations 
of  Webster,  Everett,  or  Calhoun,  who  spoke 
after  careful  preparation.  It  is  not  impos- 
sible that  the  fragmentary  language  in  the 
early  part  of  the  address  is  due  to  the  speak- 
er rather  than  the  reporter.  The  contention 
on  that  point  may  be  dismissed  by  reference 
to  the  certificate  of  the  clerk,  which  states 
that  the  stenographer  in  question  is  both  com- 
petent and  respectable. 

In  making  up  the  document  necessary  to 
present  his  case  on  appeal  the  defendant  Is 
not  Irrevocably  bound  by  the  report  of  the 
official  stenographer,  the  appointee  of  the 
judge  whose  rulings  are  drawn  in  question. 
The  statute  gives  the  defense  the  benefit  of 
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the  report  of  any  competent  stenographer.  It 
does  not  prescribe  a  standard  of  competency. 
We  have  then  before  us  the  affidavits  men- 
tioned, which  the  statute  says  "shall  be  deem- 
ed a  part  of  the  record."  Under  this  man- 
date of  the  Code  we  cannot  exclude  them.  It 
is  true  the  clerk,  while  certifying  that  the 
stenographer  is  competent  and  that  both  she 
and  Miss  Belberstadt,  another  affiant,  are 
respectable,  does  not  state  unreservedly  that 
they  are  disinterested.  The  statute  does  not 
make  his  certificate  indispensable  to  the  com- 
petency of  such  affidavits.  His  Qualifying 
reservations  only  affect  the  weight  to  be 
given  to  those  sworn  statements.  But  wheth- 
er the  two  affiants  besides  defendant's  counsel 
are  disinterested  or  not,  we  have  the  alter- 
native showing  of  counsel's  affidavit  and  that 
of  the  stenographer  who  took  down  the  lan- 
guage of  the  district  attorney. 

Trial  Judges  are  human  beings,  subject 
to  pride  of  opinion  and  often  to  an  ambition 
to  make  a  good  record  of  affirmances  on  ap- 
peals from  their  decisions.  This  statute  is 
remedial  in  its  nature,  designed  to  give  re- 
lief in  cases  where  disputes  about  bills  of 
exceptions  arise  between  fallible  Judges  and 
fallible  counsel.  In  the  instant  case,  with- 
out making  any  imputation  against  the  trial 
judge,  whose  standing  as  a  man  and  a  Jurist 
is  so  excellent,  It  Is  enough  to  say  that  the 
question  of  the  misconduct  of  the  district  at- 
torney Is  In  the  record  for  our  decision,  and 
no  amount  of  special  pleading  or  quibbling 
can  rightly  take  It  out.  On  the  merits  of  this 
branch  of  the  case  we  are  confronted  with 
three  affidavits  upon  which,  If  false,  perjury 
can  be  predicated.  There  is  nothing  whatever 
to  oppose  them.  Neither  the  Judge  nor  the 
district  attorney  nor  any  respectable  and  dis- 
interested person  furnishes  any  sworn  state- 
ment to  the  contrary.  The  Code  Bays  that 
from  such  affidavits  we  must  determine  the 
truth  of  the  matter.  The  official  bill  of  ex- 
ceptions is  neither  all-sufficient  nor  self-sus- 
taining. It  is  laid  aside  In  the  settlement 
of  the  dispute  about  its  accuracy.  As  the 
law  declares  we  must  ascertain  the  truth 
from  the  affidavits.  On  the  objectionable 
language  of  the  district  attorney,  the  ob- 
jection of  the  defendant's  counsel,  and  the 
ruling  of  the  court  thereon,  these  sworn 
statements  are  clear  and  explicit  To  refuse 
to-  give  them  effect  is  to  shut  our  eyes 
against  the  undisputed  record,  and  it  would 
belittle  the  intelligence  of  the  trial  Judge  to 
intimate  that  the  objection  of  defendant's 
counsel  is  too  complicated  to  present  to  the 
circuit  court  the  question  involved. 

Since  there  is  no  contrary  showing,  that 
made  by  the  defendant  as  to  the  exception 
must  be  taken  as  true.  Attached  to  the  bill 
of  exceptions  is  a  complete  report  of  all  the 
testimony  in  the  case.  On  direct  examination 
the  witness  Dutton  testified  to  the  presence  of  j 
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a  man  near  the  gap  in  the  fence  at  the  west 
boundary  of  the  defendant's  land,  but  did 
not  pretend  to  say  who  the  man  was,  although 
he  was  within  15  feet  of  him  and  the  moon 
was  shining  brightly.  On  cross-examination 
he  testified  thus: 

"Q.  Mr.  Dutton,  are  you  acquainted  with 
the  defendant?    A.  Tea,  sir. 

"Q.  How  long  have  you  known  him?  A.  Oh, 
I  say  four  years,  anyhow,  and  maybe  a  little 
longer. 

"Q.  Did  you  see  hint  frequently?  A.  Yes, 
air. 

"Q.  How  often,  about,  would  you  see  him?  A. 
Ob,  sometimes  every  day;  he  has  worked  for 
me  on  the  road,  aim  and  his  boys,  and  all  three 
of  them. 

"Q.  Could  you  recognize  his  boys  from  their 
appearance?   A.  Yes;  yes;  I  know  him. 

"Q.  Well,  in  fact  you  are  very  well  acquaint- 
ed with  him,  aren't  you?   A.  Yes,  air. 

"Q.  Well,  who  was  it  that  you  saw  there 
that  night  at  the  fence?  A.  Oh,  I  don't—  I 
could  not  aay. 

"Q.  You  don't  know?  A.  No,  sir;  I  don't 
know;  I  could  not  say.* 

The  witness  Jackson  testified  in  similar 
strain  about  the  presence* of  a  man  at  the 
point  mentioned.  On  direct  examination  he 
testified  thus: 

"Q.  Do  you  know  this  defendant,  W.  E.  But- 
ler? A.  I  don't  know  as  I  ever  met  him." 

And  on  cross-examination  he  gave  the  fol- 
lowing testimony: 

"Q.  Where  was  this  man  you  have  been  tes- 
tifying about  when  you  first  saw  him?  A.  I 
don't  know  what  you  mean. 

"Q.  Well,  this  man  with  a  gun,  isn't  that  what 
you  have  been  testifying  about?    A.  Yes. 

"Q.  Where  was  he?  A.  When  I  first  saw 
him? 

"Q.  Yes.  A.  He  was  in  the  fence. 
"Q.  Who  was?   A.  I  don't  know." 

Judged  by  the  official  data  in  the  record, 
the  district  attorney  was  in  error  in  his  state- 
ment to  the  jury  that  Dutton  and  Jackson 
asserted  as  a  fact  that  the  defendant  was  at 
the  other  end  of  the  road  with  a  Winchester ; 
the  truth  being  that  they  did  not  know  who 
the  man  was. 

"It  is  reversible  error  for  the  prosecuting 
attorney  in  bis  argument  to  the  jury  to  assert 
facts  and  circumstances  as  being  in  the  case 
which  are  not  shown  by  the  evidence,  or  to 
comment  upon  such  facts,  or  to  draw  infer- 
ences from  them  unfavorable  to  the  accused." 
12  Cyc.  574. 

In  the  note  to  McDonald  v.  People,  126  111. 
150,  18  N.  E.  817,  9  Am.  St.  Rep.  547,  559,  it 
Is  said: 

"It  may  be  regarded  as  an  established  rule 
that  it  is  error  sufficient  to  reverse  a  judg- 
ment for  counsel,  against  objection,  to  state 
facts  pertinent  to  the  issue,  and  not  in  evi- 
dence, or  to  assume  in  argument  that  such 
facts  are  in  the  case  when  they  are  not.  Hil- 
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Hard  on  New  Trials,  225;  Proffatt  on  Jury 
Trial,  i  260;  McAdory  v.  State,  62  Ala.  154 ; 
Cross  v.  State,  68  Id.  476;  Wolffe  t.  Mtnnis, 
74  Id.  386 ;  Little  Rock  Ry.  Co.  v.  Cavenesse, 

48  Ark.  106  [2  S.  W.  505];  People  v.  Mitchell, 
62  Cal.  411;  Newton  v.  State,  21  Fla.  53;  Ber- 
ry v.  State,  10  Ga.  511;  Mitcbum  v.  State,  11 
Id.  616;  Dickerson  Burke,  25  Id.  225;  Toe 
t.  People,  49  111.  410;  Felix  v.  Scbarnweber, 
119  Id.  445  [10  N.  E.  16];  Chicago,  etc.,  R.  R. 
Co.  v.  Brogonier,  13  111.  App.  467;  Chase  v. 
City  of  Chicago,  20  Id.  274;  Ferguson  v.  State, 

49  Ind.  33;  Kinnnman  v.  Kinnaman,  71  Id. 
417;  Combs  v.  State,  76  Id.  215;  Brow  v. 
State,  103  Id.  133  [2  N.  E.  296];  Rudolph  v. 
Landwerlen,  92  Id.  34;  School  Town  of  Roch- 
ester v.  Shaw,  100  Id.  268;  Martin  v.  Orndorff, 
22  Iowa,  504;  Hall  v.  Wolff,  61  Id.  559  [16 
N.  W.  710];  Henry  t.  Sioux  City,  etc^  Ry.  Co., 
70  Id.  233  [30  N.  W.  630];  Huckell  v.  McCoy, 
38  Kan.  53  [15  Pac.  870];  Rolfe  v.  Rumford, 
66  Me.  664;  Taft  v.  Fiske,  140  Mass.  250  [5 
N.  B.  621],  54  Am.  Rep.  459;  Scripps  v.  Reilly, 
85  Micb.  371,  24  Am.  Rep.  675;  Rickabua  v. 
Gott,  61  Mich.  227  [16  N.  W.  384];  People  ▼. 
Dane,  59  Id.  550  [26  N.  W.  781];  Martin  v. 
State,  63  Miss.  505,  56  Am.  Rep.  813;  Gibson 
v.  Zeibig,  24  Mo.  App.  65;  Cleveland  Paper  Co. 
v.  Banks,  15  Neb.  20  [16  N.  W.  833],  43  Am.  Rep. 
834;  Bullis  v.  Drake,  20  Neb.  167  [29  N.  W.  292]; 
Tucker  v.  Henniker,  41  N.  H.  317;  Bullard  v. 
Boston  &  Maine  R.  R.  Co.,  64  Id.  27  [5  AtL 
838,  10  Am.  St.  Rep.  367];  Baldwin  Grand 
Trunk  Ry.  Co.,  Sup.  Ct.  N.  H.  July,  18S8  [64 
N.  H.  696,  15  Atl.  411];  Perkins  ▼.  Burley, 
Sup.  Ct.  N.  H.  July,  1888  [64  N.  H.  524,  15 
Atl.  21];  Fry  v.  Bennett,  3  Bosw.  [N.  X.]  200; 
fteich  v.  Mayor,  etc.,  of  New  York,  12  Daly 
[N.  TJ  72;  Jenkins  v.  North  Carolina  Ore 
Dressing  Co.,  65  N.  C.  563;  Union  O.  L.  I.  Co. 
v.  Cheever,  36  Ohio  St.  201  [38  Am.  Rep. 
573];  Willis  v.  McNeill,  57  Tex.  465;  Galves- 
ton, etc.,  R.  R.  Co.  v.  Cooper,  70  Id.  67  [8 
S.  W.  68;  House  v.  State,  9  Tex.  App.  667; 
Conn  v.  State,  11  Id.  390;  Grosse  v.  State, 
11  Id.  364;  Laubach  v.  State,  12  Id.  583;  Clark 
v.  State,  23  Id.  260  [5  S.  W.  115];  Tillery  v. 
State,  24  Id.  251  [5  S.  W.  842,  5  Am.  St.  Rep. 
882];  Brown  v.  Swineford,  44  Wis.  282,  28 
Am.  Rep.  582;  Bremmer  v.  Green  Bay,  etc.,  R. 
R.  Co.,  61  Wis.  114  [20  N.  W.  687] ;  Hardtke 
v.  State,  67  Id.  552  [30  N.  W.  723];  Sasse  v. 
State,  68  Id.  530  [32  N.  W.  849]." 

In  State  v.  Hatcher,  29  Or.  309,  315,  44 
Pac.  584,  586,  Mr.  Justice  Moore,  speaking  for 
the  court,  said: 

"The  rule  is  universal  that  it  is  error  to  al- 
low an  attorney  in  argument,  over  his  adver- 
sary's objection,  to  go  outside  the  evidence 
and  comment  on  facts  assumed  to  have  been 
proven,  and  that  an  exception  to  the  action 
of  the  court  in  permitting  it  will  be  reviewed 
on  appeal.  Elliott  on  Appellate  Procedure, 
f  672;  Proffatt  on  Jury  Trial,  §  250.  In  Ten- 
ny  v.  Mulvaney,  8  Or.  513,  Lord,  C.  J.,  in  dis- 
cussing this  question,  says:  'It  is  held  to  be 
the  strict  duty  of  the  court  to  arrest  an  ar- 
gument not  based  on  evidence.  And  if  objec- 
tion be  made  to  this  course  of  argument,  it  is 
error  for  the  court  to  permit  it,  and  a  new 
trial  will  be  granted.' " 

In  State  v.  Blodgett,  50  Or.  329,  342,  92 
Pac.  820,  825,  the  court  used  this  language : 


"When  the  party  who  is  Injured  by  the  wrong 
calls  for  the  intervention  of  the  court  by  an 
objection,  it  will  not  do  for  the  court  to  remain 
silent,  leaving  the  matter  of  misconduct  with 
the  offending  party  and  the  jury.  The  court 
is  bound  to  interpose  -w.hen  so  called  upon,  and, 
if  an  improper  and  injurious  statement  has 
been  made  without  excuse,  the  effect  of  it 
should  be  erased  from  the  minds  of  the  jury, 
then  and  there,  by  as  emphatic  and  explicit  ad- 
monition from  the  court  Nelson  v.  Welch,  115 
Ind.  270,  16  N.  E.  634,  17  N.  E.  569.  It  may 
be  said  with  equal  propriety  that  the  district 
attorney,  although  charged  with  the  duty  of 
prosecuting  the  defendant,  has  an  equal  re- 
sponsibility with  the  court  in  seeing  that  the 
defendant  has  a  fair  and  impartial  trial.  The 
evidence  offered  should  be  legal  and  pertinent, 
fairly  and  impartially  stated  to  the  jury,  and 
the  deductions  and  arguments  therefrom  legiti- 
mate and  candid.  If  in  the  prosecution  it 
should  Happen,  by  inadvertent  or  baaty  expres- 
sion or  otherwise,  that  improper  and  injurious 
statements  are  made  to  the  jury,  it  is  the  duty 
of  the  offending  party  to  make  it  appear  by  the 
record  that  nothing  reasonably  proper  to  be  done 
was  omitted  in  order  to  rectify  the  wrong  and 
restore  to  the  trial  the  fairness  of  which  he 
presumably  divested  it." 

In  Tucker  v.  Henniker,  41  N.  H.  817,  325, 
the  court  used  this  language : 

"When  counsel  are  permitted  to  state  facts 
in  argument,  and  to  comment  upon  them,  the 
usage  of  courts  regulating  trials  is  departed 
from,  the  laws  of  evidence  are  violated,  and 
the  full  benefit  of  trial  by  jury  is  denied.  It 
may  be  said,  in  answer  to  these  views,  that  the 
statements  of  counsel  are  not  evidence,  that 
the  court  is  bound  so  to  instruct  the  jury,  and 
that  they  are  sworn  to  render  their  verdict 
only  according  to  evidence.  All  this  is  true; 
yet  the  necessary  effect  is  to  bring  the  state- 
ments of  counsel  to  bear  upon  the  verdict  with 
more  or  less  force,  according  to  circumstanc- 
es; and  if  they  in  tbe  slightest  degree  influence 
the  finding,  the  law  is  violated,  and  the  purity 
and  impartiality  of  the  trial  tarnished  and 
weakened.  If  not  evidence,  then  manifestly 
the  jury  have  nothing  to  do  with  them,  and  the 
advocate  has  no  right  to  make  them.  '  It  is 
unreasonable  to  believe  the  jury  will  entirely 
disregard  them.  They  may  struggle  to  disre- 
gard them;  they  may  think  they  have  done  so, 
and  still  be  led  involuntarily  to  shape  their 
verdict  under  their  influence.  That  influence 
will  be  greater,  or  less,  according  to  the  char- 
acter of  the  counsel,  bis  skill  and  adroitness 
in  argument,  and  tbe  force  and  naturalness 
with  which  he  is  able  to  connect  the  facts  he 
states  with  tbe  evidence  and  circumstances  of 
the  case.  To  an  extent  not  definable,  yet  to  a 
dangerous  extent,  they  unavoidably  operate  as 
evidence  which  must  more  or  less  influence  the 
minds  of  the  jury,  not  given  under  oath,  with- 
out cross-examination,  and  irrespective  of  all 
those  precautionary  rules  by  which  competency 
and  pertinency  are  tested." 

In  State  v.  Gutekunst,  24  Kan.  252,  the 
court  said: 

"Where  counsel  refers  to  pertinent  facts  not 
before  the  jury,  or  appeals  to  prejudices  for- 
eign to  tbe  case,  it  is  the  duty  of  the  court  to 
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stop  him  then  .and  there.  The  court  need  not 
and  ought  not  to  wait  to  hear  objection  from 
opposing  counsel.  The  dignity  of  the  court, 
the  decorum  of  the  trial,  the  interest  of  truth 
and  justice  forbid  license  of  speech  in  argu- 
ments to  jurors  outside  of  the  proper  scope  of 
professional  discussion.  We  conclude  with  the 
'  words  of  Mr.  Justice  Valentine,  speaking  for 
the  court,  in  State  v.  Comstock,  20  Kan.  655: 
•Courts  ought  to  confine  counsel  strictly  with- 
in the  facts  of  the  case;  and  if  counsel  per- 
sistently go  outside  of  the  facts  in  their  argu- 
ment to  the  jury,  then  the  court  should  punish 
them  by  fine  fad  imprisonment;  and  if  they 
should  obtain  a  verdict  by  this  means,  then 
the  court  should  set  such  verdict  aside.' " 


The  following  excerpt  is  taken  from  the 
language  of  the  court  in  People  v.  Aikin,  66 
Mich.  460,  480,  33  N.  W.  821,  829,  11  Am.  St. 
Rep.  512,  527: 

"There  can  be  nothing  gained'  in  the  end  by 
an  overzealous  and  unfair  perversion  of  facts, 
in  order  to  convict  an  accused  person  of  a 
crime  of  which  the  prosecutor  may  have  good 
reason  to  believe  him  guilty,  and  which,  as  in 
this  case,  may  be  hard  to  establish  by  the  or- 
dinary and  established  methods  of  procedure. 
While  the  zeal  of  the  prosecutor  may  be  well 
excused,  and  the  hot  and  bitter  language  that 
comes  from  the  heart,  involuntarily,  of  one  who 
is  thoroughly  impressed  with  the  heinousness 
of  the  crime  and  the  guilt  of  the  respondent, 
is  to  be  expected  in  such  cases,  it  is  neverthe- 
less the  duty  of  the  court,  sitting  impartially 
between  the  people  and  the  prisoner,  to  check 
and  control  any  intemperance  of  zeal  or  lan- 
guage that  is  not  warranted  by  the  facte  and 
circumstances  shown  by  the  proofs.  If  this 
is  not  done,  as  it  was  not  in  this  case,  the  final 
court  of  review,  removed  entirely  from  the 
passion  and  prejudice  that  generally  surround 
the  trial  in  the  lower  courts  of  cases  of  this 
nature,  will  see  to  it  that  the  injustice  is  cor- 
rected, and  a  new  trial  granted. 

"By  this  permission  of  unfair  and  unjust  con- 
duct on  the  part  of  the  public  prosecutor  or  his 
assistants,  not  only  is  the  course  of  justice  per- 
verted, but  added  cost  and  delay  are  the  natur- 
al consequences  of  the  attempt  of  the  court  of 
last  resort  to  give  to  every  citizen  accused  of 
crime  the  protection  granted  by  the  Constitu- 
tion—a fair  trial  before  an  impartial  jury. 

"It  must  also  be  'remembered  that,  however 
heinous  the  crime,  and  however  difficult  it  may 
be  to  establish  it  by  the  usual  and  approved 
means  of  procedure,  and  no  matter  how  firmly 
the  public  prosecutor  and  the  community  at 
large  may  be  satisfied  of  the  guilt  of  the  ac- 
cused, and  even  though  in  fact  he  may  be  guilty, 
the  rules  and  methods  of  trial  permitted  to 
be  relaxed  or  disregarded  in  this  particular 
case,  with  perhaps  the  laudable  object  and  de- 
sire that  justice  may  be  done,  must  neverthe- 
less, as  a  natural  consequence  of  the  ways  of 
our  jurisprudence,  appear  hereafter  as  so  re- 
laxed or  disregarded  as  precedents  to  be  used 
against  all  persons  accused  of  crime,  to  vex 
the  innocent  as  well  as  the  guilty.  There  is 
therefore  no  safety  and  no  justice  in  allowing 
the  supposed  merits  of  a  particular  case  to 
override  and  set  aside,  even  for  a  moment,  the 
barriers  that  our  Constitution  and  laws  have 


hedged  about  the  citizen  when  arraigned  and 
put  upon  trial  for  an  alleged  crime." 

Precedents  sustaining  the  same  doctrine 
could  be  cited  almost  without  number.  . 

Whether  designedly,  or  Inadvertently  in 
the  heat  of  argument,  the  prosecutor  mis- 
represented the  testimony,  saying  Button  and 
Jackson  asserted  that  the  defendant  was  at 
the  west  side,  when  in  fact  they,  both  said 
they  did  not  know  who  the  man  was  whom 
they  saw  there.  If  we  may  call  black  white, 
then  only  is  the  district  attorney's  statement 
in  accord  with  the  testimony.  Against  the 
explicit  objection  of  the  defendant's  counsel 
the  court  refused  relief  and  left  the  whole 
matter  to  the  jury,  in  palpable  violation  of 
the  doctrine  of  State  v.  Blodgett  and  State 
v.  Hatcher,  supra,  decided  heretofore  in  this 
court 

All  the  testimony  about  the  action  of  the 
unindentlfled  man  on  the  west  side  of  the 
defendant's  premises  should  have  been  kept 
out  of  the  case,  because  that  transaction  had 
no  necessary  connection  with  the  admitted 
homicide.  It  is  not  within  the  doctrine  of 
State  v.  La  Rose,  54  Or.  555,  104  Pac.  299, 
cited  in  the  majority  opinion.  There  the  mur- 
der was  committed  by  the  use  of  a  piece  of 
rusty  gas  pipe  wrapped  in  paper.  As  it  was 
proved  that  this  method  of  homicide  was  nov- 
el and  unusual,  the  court  received  evidence  of 
other  practically  Identical  assaults  in  the 
immediate  vicinity  of  the  place  where  was 
committed  the  one  in  question,  in  one  of 
which  the  defendant  was  identified.  On  this 
ground  alone  this  court  justified  the  action 
of  the  circuit  court,  putting  the  case  under  the 
fourth  division  of  the  classification  delineated 
by  Mr.  Justice  Moore  in  State  v.  O'Donnell, 
36  Or.  222,  61  Pac.  892. 

In  the  Instant  case  there  is  nothing  novel 
or  peculiar  about  pointing  the  gun  that  would 
tend  to  Isolate  the  defendant  from  all  other 
individuals  who  did  the  same  act  It  is  be- 
lieved to  be  the  universal  rule  that  those  who 
slay  others  by  the  use  of  a  firearm  point  the 
weapon  towards  the  victim,  and  so  there  is 
nothing  to  put  this  case  into  the  category  of 
exceptions  mentioned  by  Mr.  Justice  Moore, 
But,  If  we  consider  that  the  evidence  was  ad- 
missible, it  was  gross  error  for  the  district 
attorney  even  unintentionally  to  misstate  the 
evidence,  and  it  was  still  more  erroneous  for 
the  court  to  make  the  ruling  it  did  and  in 
the  language  used.  It  was  wrong  for  It  to  be 
left  to  the  jury  to  decide  whether  the  state- 
ment of  the  district  attorney  was  relevant  or 
not  The  language  of  the  court  gave  sanction 
and  credence  to  the  unwarranted  statement  of 
the  district  attorney,  and  of  Itself  constitutes 
reversible  error,  as  taught  by  the  practically 
unanimous  precedents  from  the  earliest  times. 

Another  assignment  of  error  relates  to  tes- 
timony given  in  rebuttal  by  the  witness  Pat- 
rick on  behalf  of  the  state.   Over  the  objee- 
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tlon  of  the  defendant,  the  witness  was  al- 
lowed to  state  that  during  the  day  Immediate- 
ly preceding  the  night  of  the  shooting  be  had 
a  conversation  with  the  decedent  about 
watching  the  road.  The  witness  went  on  to 
testify  as  follows: 

"He  made  the  statement  that  he  was  going 
over  and  hide  and  watch  until  whoever  was 
putting  up  the  fence  came  up,  and  then  he 
would  run  out  and  see  if  he  could  identify  them 
the  same  as  you  try  to  identify  every  one  on 
the  street,  to  get  close  enough  to  do  that  was 
his  idea;  he  thought  maybe  the  party  that  was 
putting  it  up  would  run  so  quick  he  could  not 
get  to  see  him;  he  was  going  to  run  out  so 
quick  he  could  get  there  in  time  to  see  who 
the  party  was. 

"Q.  He  was  unable — state  whether  or  not  he 
was  able  to  run  very  fast.  A.  He  was  lame  in 
one  foot,  a  little  lame,  and  owing  to  that  he 
doubted  whether  he  could  get  out  there. 

"Q.  Was  there  any  further  plan  or  proce- 
dure entered  into  at  that  time  as  to  what  he 
would  do  further  in  case  anything  would  hap- 
pen? A.  I  asked  him  what  he  would  do  if  he 
did  not  run." 

The  defendant's  counsel  at  that  point  ob- 
jected to  the  conversation's  being  detailed, 
but  the  court  directed  the  witness  to  answer, 
allowing  an  exception  to  the  defendant.  The 
witness  answered : 

"I  asked  him  what  he  would  do  if  they  would 
run.  'Well,'  he  says,  'they  won't  run  because 
they  won't  want  to  be  identified.'  'Well,'  I 
says,  'supposing  they  commence  to  shoot.' 
'Well,'  he  says,  'I  will  shoot,  too,  then.'  " 

Throughout  the  case  the  prosecution 
brought  to  the  fore  the  theory  that  all  these 
individuals  concerned  in  the  opening  of  the 
road,  Including  the  decedent,  were  on  the 
scene  simply  for  the  purpose  of  detecting 
who  was  laying  up  rails  across  the  supposed 
road.  No  Intimation  is  given  In  the  testimony 
that  the  defendant  knew  anything  of  the 
purpose  of  the  men  who  appeared  on  the 
west  side  of  his  premises  and  claim  to  have 
discovered  an  unknown  man  at  the  fence,  who 
pointed  bis  gun  at  them.  Neither  is  there 
imputed  to  him  any  knowledge  of  the  fact, 
If  it  was  a  fact,  that  the  decedent  was  en- 
gaged in  the  same  enterprise  of  watching  the 
road  on  the  east  side.  The  prosecution  thus 
seeks  to  bind  the  defendant  by  what  at  best 
may  be  said  to  have  been  the  actual  situa- 
tion ;  whereas,  under'  all  the  authorities,  the 
defendant  is  entitled  to  rely  upon  the  appar- 
ent danger  of  the  situation  as  viewed  by  a 
reasonable  man  In  his  circumstances  under 
all  the  surrounding  facts  as  they  appeared  to 
him.  It  Is  enough  for  illustration  to  cite  the 
case  of  State  v.  Miller,  43  Or.  325,  74  Pac. 
658,  and  the  Oregon  precedents  there  noted. 
Conceding  for  the  sake  of  the  discussion  that 
it  was  the  defendant  on  the  west  side  of  the 
field  whom  Dutton  and  Jackson  discovered, 
the  defendant  was  there  confronted  with  the 


situation  of  some  prowlers  on  his  own  prem- 
ises, without  any  knowledge,  so  far  as  the 
evidence  discloses,  of  why  they  were  there 
or  where  they  went  when  they  left  Within 
a  short  time  afterwards,  according  to  the 
testimony,  he  was  assailed  by  a  fusillade  of 
shots  coming  from  an  unknown  source  and 
fired  from  the  ambush  of  the  trees  outside  of 
his  premises  on  the  east  side.  He  was  still 
on  his  own  ground.  It  Is  true  he  was  carry- 
ing his  rifle,  but  he  was  in  the  exercise  of  a 
right,  especially  guaranteed  gp  him  by  our 
Constitution,  to  bear  arms  for  his  own  de- 
fense. Constitution,  art  1,  f  27.  Attacked,  as 
the  testimony  shows,  from  ambush  without 
knowledge  of  the  number  or  character  of  his 
assailants,  he  had  the  right  to  act  upon  the 
appearance  of  danger  thus  brought  about  He 
was  not  bound  or  controlled  by  the  actual 
purposes  of  the  decedent,  which  to  him  were 
unknown  and  which  he  had  no  means  of  as- 
certaining. To  admit  this  testimony  is  a  mis- 
application of  the  doctrine  of  the  majority 
opinion  In  the  Farnam  Case,  82  Or.  211,  161 
Pac.  417,  Ann.  Cas.  1918A,  318.  There  one  of 
the  principal  questions  in  the  case  was  the 
identity  of  the  charred  remains  found  in  a 
barn  which  had  been  burned.  It  was  impor- 
tant to  show  that  the  decedent  Edna  Mor- 
gan, had  gone  to  that  barn  with  the  defend- 
ant and  hence  the  majority  of  the  court 
decided  that  the  state  was  entitled  to  show 
that  on  the  day  previous  to  the  homicide  she 
had  said  she  could  not  go  home  with  some 
girl  friends  of  hers  because  the  defendant 
was  coming  to  see  her.  Here  no  such  situa- 
tion arises.  No  question  was  made  about  the 
identity  of  the  decedent.  The  homicide  was 
admitted.  The  defendant  relied  upon  self- 
defense.  Under  these  circumstances  to  admit 
testimony  such  as  was  given  by  Patrick,  and 
that,  too,  In  rebuttal,  is  to  allow  an  antag- 
onist in  anticipation  of  an  affray  to  make  a 
self-serving  declaration  to  his  friends  of  a 
harmless  design  on  his  part  when  in  fact  he 
is  going  out  to  snipe  at  his  adversary. 

In  principle  the  situation  presented  Is  sim- 
ilar to  that  portrayed  In  Wlrth  v.  Rlchter,  63 
Or.  114,  126  Pac.  987.  There  Rlchter's  con- 
tention was  that  he  had  employed  Wlrth  to 
attend  a  sale  and  bny  a  horse  for  the  former, 
and  that,  having  bought  the  horse  for  him, 
Wlrth  had  overcharged  him  In  the  claim  for 
reimbursement.  Wlrth  maintained  that  he 
bought  the  horse  on  his  own  account  and  aft- 
erwards sold  It  to  Rlchter,  and  to  sustain 
his  theory  offered  to  prove  that  before  he 
went  to  the  sale  he  stated  to  several  people, 
but  In  the  absence  of  Rlchter,  that  he  (Wlrth) 
was  going  to  buy  the  animal  for  himself.  The 
court,  Mr.  Justice  Moore  writing  the  opinion, 
said : 

"The  declarations  undertaken  to  be  proved 
were  self-serving,  and,  being  no  part  of  the  res 
gestae,  they  were  inadmissible." 
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So  here  the  declarations  of  Stewart  made 
In  the  absence  and  without  the  knowledge 
of  Butler  were  self-serving,  no  part  of  the 
res  gesfcse,  irrelevant,  and  Incompetent  as 
against  the  defendant.  If  Stewart  had  lived 
and  appeared  as  a  witness  for  the  state  in  a 
prosecution  of  Butler  for  assault  with  Intent 
to  kill,  he  would  not  have  been  permitted  to 
state  his  previous  declarations  to  other  par- 
ties not  in  the  presence  and  without  the 
knowledge  of  the  defendant.  The  fact  that 
he  died  cannot  in  sound  reason  make  those 
declarations  competent  evidence.  Where  the 
liberty  of  a  defendant  is  involved,  the  rule  of 
evidence  ought  to  be  at  least  as  favorable 
to  him  as  in  a  dispute  about  a  horse  trade. 

In  the  absence  of  any  showing  whatever 
that  the  defendant  knew  of  the  alleged  peace- 
ful purpose  of  the  decedent,  such  testimony 
cannot  properly  be  admitted  against  him. 
The  whole  theory  of  the  prosecution  was  to 
control  the  defendant  by  the  possibly  harm- 
less attitude  of  the  people  who  were  prowl- 
ing about  his  premises  at  night,  whereas  the 
consensus  of  .authority  is  that  the  defendant 
Is  entitled  to  act  upon  the  reasonable  appear- 
ance of  danger,  as  it  would  seem  to  a  reason- 
able man  In  his  situation  at  the  time,  al- 
though there  was  in  fact  no  danger,  as  the 
sequel  would  prove. 

The  majority  opinion  sanctions  a  gross 
misrepresentation  of  the  testimony  by  the 
prosecutor,  a  practice  condemned  by  a  great 
multitude  of  precedents,  including  our  own 
decisions.  It  authorises  a  judge  to  lecture 
the  jury,  a  co-ordinate  branch  of  his  court,  as 
though  It  were  composed  of  willful  school- 
boys and  to  dragoon  it  into  a  verdict  It  com- 
pels a  defendant  at  his  peril  to  be  able  to 
show  in  his  defense  that  his  assailant  intend- 
ed to  commit  a  felony  or  that  the  appear- 
ances were  Indicative  of  felonious  intent, 
irrespective  of  the  fact  that  great  bodily 
harm  may  be  inflicted  upon  an  individual 
without  the  commission  of  any  actual  felony, 
and,  lastly,  the  defendant  is  bound  by  what 
his  antagonist  may  have  previously  said  in  a 
self-serving  declaration,  without  regard  to 
the  appearances  of  danger  created  by  the 
latter. 

For  these  reasons,  I  dissent  from  the  con- 
clusions of  the  majority  of  the  court. 


STATE  v.  RADER. 

(Supreme  Court  of  Oregon.  Dec.  23,  1019.) 

1.  Criminal  law  cg=»338(3)— Attorney's  ad- 
vice TO  DECEDENT  INADMISSIBLE  IN  AB- 
SENCE OF  CONNECTING  EVIDENCE. 

In  a  prosecution  resulting  in  conviction  of 
manslaughter,  testimony  of  a  lawyer  concerning 
advice  given  him  by  decedent  about  the  validity 
of  his  tenure  was  incompetent,  in  the  absence  of 
evidence  showing  an  attempt  by  defendant  to 
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dispossess  decedent  of  the  premises  where  he 
was  killed. 

2.  Homicide  fl=»174(8)  —  Evidence  of  de- 
fendant's STATEMENT  SUBSEQUENT  TO  KILL- 
ING INADMISSIBLE. 

In  a  prosecution  resulting  in  conviction  of 
manslaughter,  where  defendant  at  no  time  defied 
arrest,  but  telephoned  the  sheriff  to  come  over 
and  get  him,  testimony  that  the  day  after  the 
killing  defendant  said  no  deputy  sheriff  would 
take  him  was  inadmissible. 

3.  Witnesses  <8=>374(2)  —  Interest  mat  be 
shown  bt  pebtinent  letteb. 

In  a  prosecution  resulting  in  conviction  of 
manslaughter,  a  letter,  on  its  face  attempting  to 
influence  testimony,  written  by  defendant's  sis- 
ter, a  witness,  and  pertinent  to  the  case,  was 
admissible  to  disclose  the  degree  of  interest  the 
sister  had  in  the  result  of  the  trial;  but,  if  it 
was  not  pertinent  to  the  case  it  was  inadmissi- 
ble for  any  purpose. 

4.  Criminal  law  «=»417(11)— Unauthorized 
statements  of  defendant's  8isteb  inad- 
missible. 

In  a  prosecution  resulting  in  conviction  of 
manslaughter,  though  a  letter  written  by  de- 
fendant's sister,  a  witness,  on  its  face  attempt- 
ing to  influence  testimony,  related  to  the  par- 
ticular case,  it  was  error  prejudicial  to  defend- 
ant to  allow  the  jury  to  hear  the  unauthorized 
statements  of  the  sister  that  action  of  a  third 
person  to  whom  the  sister  had  written  a  letter, 
in  behalf  of  defendant,  her  brother,  would  place 
him  financially  above  want. 

5.  Criminal  law  <3=»306  —  Inference  must 
be  founded  on  fact  proved  and  on  war- 
ranted deduction. 

By  L.  O.  L.  {  796,  an  inference  must  be 
founded  on  a  fact  legally  proved,  and  on  such  a 
deduction  from  the  fact  as  is  warranted  by  a 
consideration  of  the  usual  propensities  and  pas- 
sions of  the  person  whose  act  is  in  question,  the 
course  of  business,  or  the  course  of  nature,  so 
that  an  instruction  that  an  inference  may  be 
founded  either  on  such  a  fact,  or,  in  the  alter- 
native, a  deduction  therefrom,  is  erroneous. 

6.  Homicide  <8=»190(7),  300(1)— Evidence  of 
uncommunicated  threats  bt  decedent  ad- 
missible and  instruction  thereon  proper. 

In  a  prosecution  resulting  in  conviction  of 
manslaughter,  decedent's  threats  of  violence 
against  defendant,  though  uncommunicated,  are 
admissible  to  aid  the  jury  in  determining  who 
was  probably  the  aggressor  in  the  fatal  affray. 

7.  Homicide  ®=»118(4)— Person  unlawfullt 
assaulted  in  place  where  he  has  right 
to  be  need  not  retreat. 

One  unlawfully  assaulted  in  a  place  where 
he  has  a  right  to  be  is  not  bound  to  retreat,  but 
may  stand  bis  ground  and  defend  himself  against 
the  attack. 

8.  Homicide  «=»116(2),  119  —  Killing  in 
self-defense  must  be  apparently  neces- 
sary; attack  cannot  be  met  with  ex- 
cessive force. 

The  extreme  of  killing  in  self-defense  must 
be  apparently  necessary,  and  it  is  essential  to 


<8=For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Kay-Numbered  Digest*  and  Indexes 
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the  right  of  self-defense  that  the  defensive  act 
be  not  excessive  or  disproportionate  to  the  force 
apparently  or  actually  involved  in  the  attack, 
to  be  judged  by  the  jury  from  the  standpoint  of 
a  reasonable  man,  from  the  situation  of  the,  per- 
son attacked  at  the  time,  under  all  the  circum- 
stances. 

9.  Homicide  «=>192— Conversation  between 
defendant  and  witness  admissible  on  is- 
sue of  aggression. 

In  a  prosecution  resulting  in  conviction  of 
manslaughter,  testimony  as  to  a  conversation 
between  defendant  and  the  witness,  occurring 
while  defendant  was  on"  his  way  to  the  place 
where  the  struggle  between  him  and  deceased 
began  unwitnessed,  held  admissible  as  character- 
izing defendant's  mental  attitude;  therefore  ma- 
terial on  the  issue  who  was  the  aggressor. 

10.  Homicide  «=>116(2)— Right  of  self-de- 
fense GOVERNED  BT  APPEARANCES. 

An  individual's  right  of  self-defense  is  not 
controlled  by  the  intention  of  his  assailant  to 
inflict  a  serious  or  a  minor  beating,  for  self-de- 
fensive action  may  be  taken  on  appearances. 

11.  Criminal  law  <8=>10  —  No  common-law 
'  crimes  in  Oregon. 

There  are  no  common-law  offenses  in  Ore- 
gon, and  for  the  crimes  themselves  the  statutes 
must  be  looked  to,  though  the  common  law  may 
be  looked  to  for  their  definitions. 

12.  Homicide  «=»110  —  Right  of  self-de- 
fense LIMIIED  TO  PREVENTION  OF  FELONY; 
"GREAT  BODILT  HARM." 

In  view  of  L.  O.  L.  §§  1370-1372,  dividing 
crimes  into  felonies  and  misdemeanors,  also  sec- 
tions 1901,  1902,  1909,  in  a  prosecution  result- 
ing in  conviction  of  manslaughter,  defendant 
setting  up  self-defense,  it  was  correct  to  instruct 
that  the  danger,  whether  actually  or  reasonably 
to  be  apprehended,  must  be  that  of  a  threatened 
felony ;  the  right  being  limited  to  prevention  of 
a  felony  actually  or  apparently  to  be  committed 
upon  the  killer,  and  assault,  not  really  or  ap- 
parently involving  a  felony,  not  constituting 
"great  bodily  harm,"  within  the  law  of  self-de- 
fense. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Great 
Bodily  Harm.] 

In  Banc. 

Appeal  from  Circuit  Court,  Grant  County ; 
Dalton  H.  Biggs,  Judge. 

Frederick  Rader  was  convicted  of  man- 
slaughter, and  he  appeals.  Judgment  revers- 
ed, and  new  trial  granted. 

John  P.  Winter  and  Robert  Magulre,  both 
of  Portland  (Erret  Hicks,  of  Canyon  City, 
John  L.  Hand,  of  Baker,  and  Winter  &  Ma- 
guire,  of  Portland,  on  the  brief),  for  appel- 
lant. 

James  A.  Fee,  of  Pendleton,  and  George  M. 
Brown,  Atty.  Gen.  (Phillip  Ashford,  of  Can- 
yon City,  on  the  brief),  for  the  State. 

BURNETT,  J.  Substantially  the  facts  dis- 
closed by  the  evidence  are  these:  The  de- 


fendant is  a  man  about  30  years  of  age, 
weighing  about  118  pounds.  He  had  ridden 
on  the  range  after  stock  since  he  was  a  small 
boy,  and  had  been  dragged  by  a  Eorse,  in- 
juring him  severely  and  breaking  his  ribs. 
His  arm  had  been  broken  and  one  of  his 
legs  had  been  fractured  in  two  places.  The 
deceased,  McCue,  was  a  man  described  in 
the  testimony  as  weighing  about  200  pounds, 
well-formed  and  muscular.  The  defendant 
attended  to  business  for  his  father,  who 
was  a  stock  raiser  and  owned  the  prem- 
ises where  the  homicide  occurred.  It  was 
known  as  the  Johnson  ranch,  and  had  been 
leased  to  a  man  named  Stubblefleld,  who 
had  assigned  the  lease  or  sublet  the  same 
to  McCue.  Contending  that  the  tenant's 
transfer  was  void,  the  senior  Rader  had 
been  endeavoring  to  get  McCue  off  the  place, 
and  had  caused  the  defendant  to  serve  up- 
on him  a  notice  to  quit.  No  litigation  on 
the  subject  is  revealed  by  the  testimony.  In 
addition  to  this  there  was  an  unsettled  ac- 
count between  McCue  and  Rader  respecting 
the  use  and  occupation  of  the  Johnson  place, 
and  some  witnesses  say  that  McCue  admitted 
owing  a  balance  to  Rader,  which  he  promised 
to  pay,  without  admitting  any  certain  amount 
Some  time  in  the  autumn  of  1917  he  had  va- 
cated the  Johnson  place  and  taken  up  his 
residence  in  Malheur  county.  On  his  way 
the  defendant  sought  to  collect  the  balance 
from  him,  and  he  promised  to  pay  when  he 
returned.  He  came  back  in  February,  1918, 
and  brought  with  him  some  horses  to  which 
he  Intended  to  feed  some  hay  left  on  fhe 
Johnson  place. 

On  the  day  of  the  homicide  the  defendant 
was  at  what  is  known  as  the  Wright  place, 
some  distance  northerly  from  the  scene  of 
the  tragedy.  A  neighbor,  Mr.  Hale,  came 
along  on  his  way  to  the  town  of  Long  Creek, 
which  was  still  farther  south  than  the  John- 
son place,  and  asked  the  defendant  to  ac- 
company him  to  Long  Creek,  to  which  the 
defendant  assented.  The  latter  took  with 
him  an  automatic  pistol  in  the  pocket  of  his 
chaps,  also  a  rifle  which  he  carried  in  a 
scabbard  attached  to  his  saddle.  Both  Hale 
and  the  defendant  traveled  on  horseback. 
Before  he  reached  the  Johnson  place  the  de- 
fendant dismounted,  took  the  rifle  from  its 
scabbard,  and  carried  it  across  the  saddle 
in  front  of  him  after  remounting.  He  ex- 
plains this  change  of  its  position  by  saying 
that  he  was  afraid  of  one  Guy  Lunceford, 
who  was  in  the  immediate  vicinity  and  with 
whom  he  had  had  some  trouble  before.  He 
explains  carrying  both  firearms  by  saying 
that  it  had  been  his  habit  for  several  years 
while  riding  in  the  live  stock  business,  and 
that  it  was  customary  among  range  riders  in 
that  country  to  carry  firearms  for  the  pur- 
pose of  shooting  wolves  and  other  predatory 
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animals,  and  that  be  had  been  riding 
after  stock  within  the  previous  day  or  two. 

On  arriving  at  the  house  on  the  Johnson 
place,  a  one-room  cabin  described  as  being 
14  by  16  feet  in  dimensions,  he  said  to  Hale, 
in  substance,  that  he  wanted  to  see  McCue 
for  a  moment,  and  went  into  the  house,  car- 
rying the  rifle  on  his  arm.  After  a  few  min- 
utes he  reappeared  at  the  door  and  invited 
Hale  to  dismount  and  come  in  to  warm  him- 
self, as  the  day  was  very  cold.  Hale  went 
in,  and  found  the  defendant  with. his  rifle 
still  on  his  arm,  and  rolling  a  cigarette.  Aft- 
er having  been  Introduced  to  McCue,  the  con- 
versation proceeded  upon  indifferent  sub- 
jects, without  any  appearance  of  anger,  until 
Rader  asked  McCue,  "What  are  we  going 
to  do  about  this  business?"  and  the  latter 
answered,  "I  ain't  going  to  do  a  damn  thing 
about  it,"  took  up  a  pan  that  was  on  the 
stove  and  slammed  it  on  a  bench.  At  this 
point  Hale,  apprehending  trouble,  left  the 
cabin  and  mounted  his  horse.  Soon  after- 
ward he  heard  considerable  noise  as  of  a 
struggle  in  the  house,  and  the  defendant  call- 
ed to  him  for  help.  Hale  at  once  dismount- 
ed, re-entered  the  house,  and  found  that  Mc- 
Cue had  the  defendant  prostrate  on  the  floor, 
face  downward,  and  was  "churning"  his  head 
upon  the  floor.  Hale  Intervened  by  telling 
McCue  to  let  him  have  Rader  and  he  would 
take  him  away.  He  says,  in  substance,  that 
he  was  compelled  to  lift  Rader  from  the 
floor,  grasp  him  under  one  arm,  and  place 
the  other  over  his  shoulder,  and  that  he  had 
dragged  him  around,  and  while  he  was  in  a 
half  reclining  position  in  Hale's  arms  they 
reached  the  door,  when  McCue  made  a  dive 
at  Rader  and  either  struck  at  him  or  grab- 
bed at  him,  saying,  "You  son  of  a  bitch,  I 
will  learn  you  something !"  At  this  juncture 
Rader,  who  had  said  nothing  nor  made  any 
demonstration  since  Hale  re-entered  the 
house,  fired  his  pistol  twice  in  Quick  succes- 
sion. These  shots  took  effect  in  the  abdo- 
men of  McCue.  Hale  found  the  rifle  lying 
on  the  floor.  It  was  not  fired  during  the 
melee.  Hale  released  Rader  at  the  discharge 
of  the  pistol  and  started  in  pursuit  of  their 
saddle  horses,  which  had  run  away.  On  his 
return  he  found  McCue  lying  on  the  bed  in 
the  southeast  corner  of  the  room.  The  dying 
declaration  of  McCue  Indicates  that  he  went 
outside  of  the  house  and  returned  at  once  to 
his  bed.  In  this  he  is  corroborated  by  the 
defendant. 

The  defendant's  narration  of  the  affray  is 
to  the  effect  that  when  he  went  into  the 
house  to  see  McCue  there  was  no  111  feeling 
manifested  and  nothing  hostile  occurred  un- 
til he  asked  McCue  what  he  was  going  to 
do  about  the  business  and  the  latter  re- 
plied as  stated.  He  says  that  he  had  set  his 
rifle  down  by  a  small  cupboard  in  the  corner 
and  was  looking  out  of  the  west  window, 
when  suddenly,  without  warning,  McCue 
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leaped  upon  him  and  struck  him  several  se- 
vere blows,  rendering  him  at  least  partially 
unconscious,  that  he  was  engaged  in  beating 
him  when  Rader  called  to  Ha  le  for  help,  and 
that  it  was  not  until  McCue  had  renewed  the 
attack  upon  him  while  he  was  still  in  Hale's 
arms  that  he  fired,  taking  the  pistol  from 
his  pocket.  Rader  and  Hale  immediately  pro- 
cured help  and  summoned  a  surgeon,  who 
operated  upon  the  decedent,  but  the  latter 
died  the  following  day. 

The  dying  declaration  of  the  decedent  is 
the  only  other  evidence  about  the  details  of 
the  fatal  affray.  As  narrated  by  the  surgeon, 
McCue  said: 

"  'Fritz  [meaning  the  defendant]  came  in  here 
hunting  trouble,  with  his  gun,  and  I  knocked 
him  down  trying  to  get  his  gun  away  -from 
him.'  Mr.  Hale  came  in —  First,  I  think  he  said 
Hale —  He  said  that  'Hale  was  going  to  take 
him  out  so  he  wouldn't  bother  me.'  Frits  began 
shooting,  twice  in  the  house  and  two  or  three 
times  outside,  he  didn't  remember,  McCue  didn't 
remember,  just  how  many  times  he  shot  outside. 
'He  knocked  me  down,  and  then  I  think  there 
was  two  shots.'  One  shot  outside  knocked  him 
down,  and  then  he  shot  him  through  the  head 
and  arm.  I  don't  remember  just  the  exact 
words,  but  that  is  as  near  as  I  can  remember." 

Another  witness,  Charles  Lunceford,  at- 
tributes these  words  to  McCue  in  his  dying 
declaration: 

"He  came  in  and  started  trouble.  I  saw  he 
was  going  to  use  bis  gun,  and  I  hit  him  and 
knocked  him  down  and  got  his  gun  away  from 
him,  and  would  have  got  his  pistol  away  and 
made  it  all  right,  bat  the  other  fellow  came  in 
[and  had  reference  to  Hale]  and  said  he  would 
take  care  of  him,  and  he  took  him  and  started 
out  with  him,  and  he  shot  me  twice  in  the  stom- 
ach, and  I  started  towards  him,  and  outside  I 
fell,  and  he  shot  me  in  the  head  and  arm  after 
I  was  down." 

George  Balrd  and  Norman  Caverhill  give 
substantially  the  same  account  of  the  dec- 
laration. 

In  addition  to  the  wounds  In  the  abdomen 
there  was  another  in  McCue's  right  arm,  and 
a  fourth  through  the  head  from  temple  to 
temple.  Rader's  account  of  the  wound  In  the 
head  and  arm  Is  substantially  that,  when 
Hale  fled  at  the  beginning  of  the  shooting, 
the  defendant  found  himself  lying  on  a  lit- 
tle platform  in  front  of  the  door,  with  Mc- 
Cue bending  over  him,  whereupon  he  shot 
upwards  from  his  recumbent  position,  in- 
flicting the  wounds  as  stated,  and  that  Mc- 
Cue turned  around  and  walked  away  from 
the  house  and  called  for  help,  when  Rader 
told  him  he  would  help  him  if  he  would  quit, 
whereupon  McCue  returned  to  the  house  and 
laid  himself  on  the  bed. 

On  behalf  of  the  defendant  S.  J.  Cardwell 
testified  to  meeting  the  decedent  driving 
the  horses  on  his  return  from  Malheur  coun- 
ty, and  further  gave  evidence  as  follows: 
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"Q.  You  ma;  state,  Mr.  CardweU,  -what  that 
conversation  that  you  had  with  him  at  that  time 
was.  A.  Well,  perhaps  I  couldn't  state  it  all, 
but  then  I  could  state  a  good  part  of  it,  any- 
way. When  we  met  we  passed  the  time  of  day, 
and  I  says,  'You  are  going  back,  are  yon?  'Yes,' 
he  said,  he  was  coming  back,  and  he  said  he  was 
coming  back  over  to  feed  out  his  hay  if  it  wasn't 
destroyed.  I  asked  him  if  he  had  any  pasture, 
and  he  said,  'No,  that  the  fence  was  all  down,' 
and  I  asked  him  if  he  wasn't  afraid  to  go  back 
down  there  that  way— I  don't  remember  whether 
I  said,  with  his  horses,  or  just  asked  him  if  he 
was  afraid  to  go  back  down  there  that  way. 
He  said,  'No,  that  he  had  come  back  to  fight 
them  sons  of  bitches  the  rub,'  and  he  said— I 
don't  know  just  exactly— I  think  he  said  there 
had  been  one  little  gun  play  made,  and  he  said 
the  trouble  of  it  was  that—  He  didn't  Bay 
Frite;  he  said  that  he  always  brought  some 
son  of  a  bitch  with  him  when  he  came. 

"Q.  Did  he  say  anything  about  making  the 
smoke  fly?   A.  Yes,  sir. 

"Q.  What  did  he  say  about  that?  A.  He  said 
there  had  been  one  little  gun  play  made,  and  the 
trouble  of  it  was  he,  always  brought  some  son 
of  a  bitch  with  him.  He  said  that  he  came  up 
one  day,  Fritz  did,  with  a  pistol  around  his 
waist  and  one  on  the  horn  of  the  saddle,  and  he 
said  they  had  quite  a  set-to.  He  said  he  re- 
minded him  of  a  gun  that  he  had ;  in  their  talk, 
he  said  he  had  an  envelope  that  he  had  laid 
down  or  lost  it— I  think  he  said  laid  down— at 
the  farthest  end  of  the  stack.  I  don't  know 
where  the  stack  was  at,  or  anything.  It  had 
some  figures  on  it,  and  he  said  that  Fritz  put 
the  spurs  to  his  horse  when  he  started  after 
that.  I  asked  him  which  way  he  went,  from 
him  or  towards  him.  He  said  not  either;  he 
said  he  went  kind  of  sideways,  or  angling ;  I 
don't  know  his  words  exactly ;  one  or  the  other. 
He  says,  'The  next  gun  play  that  is  made,  the 
nmoke  is  going  to  fly.'  That  is  about  the  words 
tbat  he  said. 

"Q.  He  referred  to  whom  when  he  referred  to 
t-hem  as  'sons  of  bitches'?  A.  He  didn't  say 
who,  only  in  his  words  I  remember  him  speaking 
of  Fritz.  He  said  Fritz  was  a  harder  man  to 
get  along  with  than  George,  in  some  speech, 
some  part  of  his  speech  there." 

A.  T.  Meyer  narrates  a  conversation  with 
McCue  as  follows: 

"I  told  him  that  I  heard  Mr.  Rader  tell  Fritz 
to  go  down  and  tell  him  that  he  didn't  want  him 
on  the  place.  He  says,  'Well,  if  he  ever  bothers 
me,,  he  will  get  hurt,'  in  a  very  menacing  man- 
ner." 

J.  A.  Steach  stated  as  a  witness  that  on 
nls  return  from  Malheur  county  McCue  had 
a  conversation  with  him  which  the  witness 
reports  as  follows: 

"Then  he  spoke  about  coming  back,  and  I  un- 
derstood him  to '  say  that  the  hay  was  undivid- 
ed, and  he  said  that  he  was  out  at  the  place,  and 
that  old  George  Rader — that  is  the  words  he 
used — had  cussed  and  abused  him  out  at  the 
threshing  machine  in  the  field  and  he  had  stood 
that  abuse,  but  he  said  he  wouldn't  stand  any 
more,  and  be  said  if  Fritz  Rader  came  onto  that 
place  he  would  kill  him." 


Another  witness,  Paul  Barr,  speaking  of 

McCue,  testified  thus: 

"Well,  sir,  he  said  if  Fritz  Rader  tried  to 
drive  them  horses  out  of  there  it  would  be  the 
last  time  he  would  ever  drive  horses." 

It  does  not  appear  that  any  of  these  threats 
imputed  to  McCue  were  ever  communicated 
to  the  defendant 

It  Is  assigned  as  error  tbat  Charles  Lunce- 
ford  was  permitted  to  testify  that  he  talked 
with  the  defendant  Just  prior  to  the  latter's 
arrival  at  the  Johnson  place  and  negotiated 
with  him  to  buy  the  grass  on  that  ranch, 
and  that  the  defendant  first  refused,  but 
finally  said  he  could  have  it  for  ?250.  The 
defendant  also  complains  of  a  ruling  of  the 
court  allowing  an  attorney  to  testify  tbat 
he  had  advised  McCue  that  he  bad  a  right 
to  remain  on  the  Johnson  place  under  the 
transfer  from  Stubblefleld.  Another  ruling 
which  the  defendant  attacks  is  the  admis- 
sion of  testimony  tbat  the  next  day  after 
the  homicide  the  defendant  had  stated  he 
would  not  fiermlt  any  deputy  sheriff  to  take 
him  and  would  not  allow  any  John  Carter 
to  be  fooling  around  him,  and,  further,  tbat 
he  was  not  afraid  of  the  law. 

Mrs.  Meyer,  the  defendant's  sister,  was 
called  as  a  witness  for  the  defense  to  im- 
peach the  attending  surgeon  by  relating  a 
statement  made  by  blm  contrary  to  bis  testi- 
mony at  the  trial.  On  cross-examination 
she  admitted  that  she  was  considerably  in- 
terested in  the  case  because  it  was  that  of 
her  brother  and  that  sbe  bad  been  trying 
to  get  witnesses  to  tell  the  truth.  The  prose- 
cution then  offered  a  letter  written  by  her 
under  date  of  May  18, 1918,  addressed  to  Mr. 
E.  Barr,  importuning  him  to  come  out  with 
a  statement  and  confession  on  behalf  of  her 
brother.  After  some  language  urging  blm 
in  that  line,  the  letter  contains  this  state- 
ment: 

"If  you  will  do  this,  the  whole  country  will 
applaud  you  and  you  can  give  yourself  a  high- 
er standing  than  you  have  ever  had  before,  and 
I  wiU  say  further  you  will  be  financially  placed 
above  wont'* 

Among  others,  the  court  gave  to  the  jury 
the  following  instructions: 

"Before  a  person  is  justified  under  the  law  of 
self-defense  in  taking  the  life  of  another,  it  must 
appear:  First,  that  the  danger  is  actually  or 
apparently  imminent,  and  by  imminent  danger 
is  meant  an  immediate  danger,  one  that  must 
be  instantly  met  and  which  cannot  be  avoided 
by  reasonable  efforts  to  prevent  it;  and,  sec- 
end,  the  danger  must  be  such  that  the  defendant 
believes  and  has  good  reason  to  believe  that  he 
is  in  danger  of  losing  his  life  or  of  great  bodily 
harm ;  the  danger  must  be  that  of  a  threatened 
felony;  third,  he  must  use  only  such  force  as 
must  be  necessary,  or  honestly  appear  to  him 
to  be  necessary  at  the  time,  to  protect  himBelf 
from  such  imminent  danger." 

"By  'great  bodily  harm'  is  meant  more  than  a 
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mere  Injury  by  the  fist,  such  as  is  likely  to  oc- 
cur in  an  ordinary  assault  and  battery.  The 
Injury  apprehended  must  be  more  severe  and 
serious  than  that  usually  inflicted  in  an  ordinary 
fight  with  the  fists,  without  weapons.  Fear  of  a 
■light  injury  is  not  sufficient  Nor  will  a  mere 
assault,  not  felonious,  furnish  an  excuse  for 
the  taking  of  life.  If  the  intention  of  the  assail- 
ant is  only  to  commit  a  trespass  or  simple  beat- 
ing, it  will  not  justify  his  killing.  But  you  may 
•consider  the  relative  size  and  strength  of  the 
parties  and  the  ferocity  of  the  attack  in  deter- 
mining whether  the  intended  beating,  if  any, 
was  of  such  a  character  as  to  endanger  life  or 
limb,  and,  if  so,  It  will  then  be  felonious  and 
the  assaulted  person  is  justified  in  taking  the 
life  of  his  assailant,  if  necessary  to  preserve  his 
own  person  or  to  protect  him  from  such  felo- 
nious beating." 

"Indirect  evidence  is  of  two  kinds— inference 
and  presumption.  An  inference  is  the  deduction 
which  the  reason  of  the  jury  makes  from  the 
facts  proved,  without  an  express  direction  of 
law  to  that  effect,  and  it  may  be  founded  on  a 
fact  legally  proved,  or  on  such  a  deduction  from 
that  fact  as  is  warranted  by  a  consideration  of 
the  usual  propensities  or  passions  of  man,  the 
particular  propensities  or  passions  of  the  per- 
son whose  act  is  in  question,  the  course  of  busi- 
ness, or  the  course  of  nature." 

The  trial  judge  refused,  among  others,  the 
following*  instructions  requested  by  the  de- 
fendant: 

"If  you  find  from  the  evidence  that  E.  E.  Mc- 
Cue,  previous  to  the  time  he  was  shot,  had  made 
threats  to  kill  the  defendant  or  do  him  bodily 
harm,  yon  have  the  right  to  take  this  into  con- 
sideration: Who  was  the  aggressor?" 

"There  has  been  some  testimony  in  this  case 
tending  to  show  previous  threats  made  by  the 
deceased  that  were  not  communicated  to  the  de- 
fendant. I  instruct  you  that  such  threats,  if 
you  find  there  were  any,  should  be  considered 
by  you.  in  determining  tike  feeling  and  intent  of 
the  deceased  toward  the  defendant  at  the  time 
of  the  encounter  and  as  a  circumstance  to  be 
considered  by  you  as  to  whether  or  not  the  de- 
ceased so  acted  at  the  time  of  the  shooting  as  to 
induce  in  the  mind  of  the  defendant  an  honest 
belief  that  the  said  E.  E.  McOue  intended  to  kill 
him  or  do  him  great  bodily  harm." 

"I  instruct  you  that,  when  a  man  is  where 
he  has  a  right  to  be,  retreat  is  not  necessary, 
and  he  is  not  bound  to  retreat  until  his  back  is 
at  the  wall,  as  is  the  old  saying,  but  he  may 
stand  his  ground  and  repel  the  attack  and  meet 
force  with  force  if  necessary,  even  to  the  extent 
of  taking  the  life  of  his  adversary." 

[1]  The  matter  about  Lunceford's  endeavor 
to  buy  the  pasture  and  the  attorney's  advice 
to  McCue  about  the  validity  of  his  tenure  of 
the  place  were  collateral  matter?  which 
should  have  been  avoided,  aa  they  neither 
add  to  nor  take  from  the  guilt  of  the  defend- 
ant. There  is  nothing  in  the  evidence  to  in- 
dicate that  the  defendant  attempted  to  dis- 
possess the  deceased  of  the  premises  at  the 
time  of  the  homicide.  If  the  deceased  had 
been  a  defendant  who  had  slain  the  present 
defendant  while  the  latter  was  endeavoring 


to  eject  him  from  the  land,  he  might  have 
shown  that  he  was  rightfully  there  and  had 
reason  to  believe  in  the  justice  of  his  pos- 
session, as  tending  to  show  that  he  was  de- 
fending his  property;  but  the  converse  is 
not  necessarily  true. 

[2]  In  principle  the  testimony  about  the  de- 
fendant's saying  the  next  day  that  he  would 
not  permit  a  deputy  sheriff  to  take  him,  etc, 
is  governed  by  State  v.  Meyers,  67  Or,  60, 
110  Pac.  407,  33  L.  R.  A.  (N.  S.)  143.  In  that 
instance  the  defendant  had  killed  a  police 
officer  while  the  latter  had  him  under  arrest, 
and  in  the  nature  of  .relating  a  previous 
threat  made  by  the  defendant,  a  witness  was 
allowed  to  say,  "He  said,  'If  they  arrested 
ine  like  that  fellow  was  arrested,  I  would 
shoot  them,' "  alluding  to  the  arrest  of  an- 
other party  that  had  been  made  previously. 
The  court  said: 

"It  was  a  casual  remark  made  several  months 
before,  and  evidently  did  not  refer  to  deceased. 
Nor  was  it  shown  to  have  referred  to  policemen 
or  arresting  officers  as  a  class.  The  evidence 
was  too  remote  to  have  any  legitimate  bearing 
upon  the  case  at  bar.  *  •  •  The  admission 
of  this  testimony  was  highly  prejudicial  to  de- 
fendant, and  was  reversible  error." 

If  In  the  Meyers  Case  it  was  prejudicial 
to  the  defendant  to  admit  a  statement  of  the 
kind,  not  alluding  to  the  deceased  in  person 
or  as  a  member  of  a  class,  although  madp 
before  die  homicide,  much  more  Is  it  prej- 
udicial In  the  present  case  to  allow  such  a 
statement,  manifestly  not  alluding  to  the  de- 
cedent and  made  after  the  homicide. 

[J]  It  was  also  error  to  admit  the  letter 
written  by  the  defendant's  sister  to  Barr. 
There  is  nothing  in  the  language  of  the  letter 
indicating  that  it  referred  to  the  present  case 
or  that  Barr  was  expected  to  testify  in  this 
litigation.  She  had  admitted  her  interest 
and  explained  the  reason.  Moreover,  there 
is  not  a  syllable  of  testimony  indicating  that 
the  defendant  knew  about  the  letter  or  au- 
thorized his  sister  to  write  it.  In  People  v. 
Dixon,  04  Cal.  255,  29  Pac.  604,  it  was  set 
down  as  harmful  to  the  defendant  to  allow 
a  witness  to  testify  to  acts  and  declarations 
of  third  parties  in  the  absence  of  the  defend- 
ant and  unauthorized  by  him  in  attempting 
to  influence  the  witness  to  leave  the  country 
so  a;  to  avoid  testifying  in  the  case.  In 
State  v.  Day,  22  Or.  160,  20  Pac.  352,  It  was 
held  that: 

"Before  evidence  can  be  received  against  a 
defendant  in  a  criminal  prosecution  of  attempts 
to  bribe  or  intimidate  a  witness  for  the  state,  the 
defendant  must  be  shown  to  have  authorized 
such  attempts  or  be  connected  therewith." 

[4]  See,  also,  Brighton  v.  Miles,  151  Ala. 
470,  44-  South.  394;  Owens  v.  State,  74  Ala. 
401;  Ashtraft  v.  Com.,  68  S.  W.  847,  24  Ky. 
Law  Rep.  488 ;  State  v.  Robinson,  37  La.  Ann. 
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673;  Com.  v.  Robbing,  8  Pick.  (Mans.)  63; 
People  v.  Long,  144  Mich.  586, 108  N.  W.  91; 
State  v.  Jaeger,  66  Mo.  173.  Under  these 
authorities  it  was  plainly  prejudicial  to  the 
defendant,  even  if  the  letter  related  to  the 
present  case,  to  allow  the  jury  to  bear  the 
unauthorized  statements  of  the  sister  to  the 
effect  that  the  action  of  Barr  in  behalf  of 
her  brother  would  place  him  financially 
above  want. 

More  important  are  the  alleged  errors  re- 
specting the  instructions  given  by  the  court 
on  the  subject  of  self-defense.  In  the  first  of 
the  directions  to  the  jury  on  that  subject 
which  have  been  quoted  the  court  charged  the 
jury  that  the  danger  apprehended  by  the  de- 
fendant, and  which  he  resisted,  "must  be  that 
of  a  threatened  felony."  It  is  believed  that 
the  true  rule  on  this  subject  is  that  an  in- 
dividual has  the  rigbt  to  defend  himself 
against  any  unlawful  force,  using  only  such 
opposing  force  as  may  be  reasonably  neces- 
sary to  repel  the  attack  upon  hlmseil:  tnat 
be  is  entitled  to  act  not  only  against  real, 
imminent  danger  of  harm  to  himself  at  the 
hands  of  an  assailant,  but  that  also  he  has  a 
right  to  resist  what  reasonably  appears  to 
him,  acting  as  a  reasonable  man  under  all 
the  circumstances,  to  be  a  present  threat- 
ened danger,  although,  as  the  event  may 
prove,  the  danger  may  not  in  fact  be  actual, 
and  finally  that  the  killing  of  an  assailant 
will  not  be  justifiable  unless,  judging  of  the 
situation  from  the  standpoint  of  a  reason- 
able man  under  all  the  circumstances  sur- 
rounding the  defendant  at  the  time,  he  had 
reasonable  cause  to  believe  himself  to  be  in 
imminent  danger  of  death  or  great  bodily 
harm  at  the  hands  of  his  assailant  In  State 
v.  Sloan,  22  Mont.  293,  56  Pac.  364,  the  de- 
fendant and  his  wife  had  separated.  Her 
father,  described  as  being  heavier  and  larger 
In  every  way  than  the  defendant,  who  was 
a  small  man,  met  the  defendant,  and  after 
some  conversation  in  the  way  of  demanding 
the  wife's  clothes  and  the  defendant's  re- 
fusal to  give  them  up,  the  father-in-law 
struck,  the  defendant  in  the  face  with  his 
fist,  breaking  the  skin  of  his  nose,  causing 
the  nose  to  bleed,  got  him  around  the  neck 
with  one  arm,  and  continued  beating  him 
in  the  face.  The  struggle  went  on  for  a  few 
moments ;  the  decedent  maintaining  .his  ad- 
vantage. Thereupon  the  defendant  drew 
his  revolver,  which  the  deceased  caught, 
but  it  was  discharged,  inflicting  upon  the 
decedent  a  fatal  wound,  from  which  he  died 
in  about  three  hours.  The  trial  court  in- 
structed the  jury  as  follows: 

"In  order  to  justify  the  assault,  and  to  slay 
an  assailant,  within  the  meaning  of  these  in- 
structions, there  must  be  an  apparent  design 
on  the  port  nf  such  assnilant  to  either  take  th» 
life  of  the  person  assailed,  or  the  infliction  of 
some  great  bodily  injury,  amounting  to  a  felony 
if  carried  out;  and,  in  addition  thereto,  there 


must  be  imminent  danger  of  such  design  being 
accomplished." 

Reversing  the  case  and  commenting  upon 
this  instruction,  the  Supreme  Court  said: 

"The  right  of  one  assaulted  to  kill  his  assail- 
ant in  self-defense  should  not  be  limited  by  his 
ability .  to  distinguish  between  felonies  and  mis- 
demeanors. He  must  be  guided  by  a  reasonable 
apprehension  of  death  or  great  bodily  harm,  and 
the  fear  or  apprehension  of  this  latter  from  an 
unlawful  beating  at  the  hands  of  the  assailant 
may  be  sufficient,  even  when  the  assault  is  lack- 
ing in  some  of  the  elements  of  felony." 

See,  also,  Ritchey  v.  People,  23  Colo.  314, 47 
Pac.  272,  384;  McKinney  v.  Commonwealth 
(Ky.)  82  S.  W.  263;  State  v.  Robinson,  143 
La.  543,  78  South.  933. 

In  Rogers  v.  State,  60  Ark.  76,  29  S.  W. 
894,  31  L.  R,  A.  465,  46  Am.  St  Rep.  154, 
there  was  evidence  tending  to  show  that  the 
decedent  was  the  aggressor,  and,  being  a 
large,  powerful  man,  he  struck  the  defend- 
ant a  violent  blow  with  his  fist  and  was 
about  to  throw  him  down  when  the  first  shot 
was  fired.  In  commenting  upon  the  phrase 
"great  bodily  harm,"  the  trial  judge  stated 
that  its  meaning  was  "a  felony  committed 
on  the  person."  The  Supreme  Court  of 
Arkansas,  speaking  by  Mr.  Justice  Riddlck, 
said: 

"It  means  a  'great  bodily  injury,'  as  distin- 
guished from  one  that  is  slight  or  moderate, 
such  as  would  ordinarily  be  inflicted  by  an  as- 
sault and  battery  with  the  hand  or  fist  without 
a  weapon.  To  put  one  in  danger  of  great  bodily 
injury  from  an  assault,  something  more  than  an 
attack  with  the  hand  or  fist  would  usually  be 
required,  and  it  would  rarely  happen  that  one 
might  lawfully  take  the  life  of  another  to  avoid 
an  assault  with  the  fist  only.  But  cases  might 
be  supposed  when  it  would  be  justifiable  to  do 
so;  for  an  assault  and  battery  by  a  powerful 
man  with  his  fist  upon  a  weak  one  might  be  car- 
ried to  such  extreme  severity  as  to  produce  great 
bodily  injury,  and  yet  be  unaccompanied  by  such 
circumstances  as  to  make  it  a  felony.  One  who 
intentionally  commits  a  great  bodily  injury  up- 
on the'  person  of  another  may  or  may  not  be 
guilty  of  a  felony,  depending  upon  the  circum- 
stances; but,  as  such  an  injury  may,  under 
some  circumstances,  be  committed,  and  still  the 
offender  not  be  guilty  of  a  felony,  it  is  therefore 
not  accurate  to  define  'great  bodily  injury'  as  'a 
felony  committed  on  the  person.'  What  consti- 
tutes a  great  bodily  injury,  and  whether  the 
circumstances  in  any  case  are  such  as  to  justify 
one  in  belipving  that  such  an  injury  is  about 
to  be  committed  upon  him,  and  in  defending 
himself  against  it  are  matters  which  must  be 
left,  to  a  great  extent,  to  the  judgment  of  the 
jury." 

In  State  v.  Keasling,  74  Iowa,  528,  38  N. 
W.  397,  the  Jury  had  been  directed  respect- 
ing self-defense  that: 

"Under  it  the  right  to  take  life,  or  to  resort 
to  the  use  of  a  deadly  weapon  in  resistance  of 
an  assault,  is  made  to  depend  upon  whether  the 
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assault  is  *  •  •  felonious  and  the  danger  ac- 
tual and  urgent." 

This  was  held  to  be  erroneous.  In  State 
v.  Clark,  134  N.  O.  688,  47  S.  B.  36,  the 
trial  court  had  added  to  the  defendant's  re- 
quested charge  the  proviso  that  the  assault 
made  upon  the  defendant  was  felonious  or 
with  felonious  intent.  The  court,  holding 
this  to  be  error,  said: 

"But  the  addition  to  the  defendant's  prayer 
for  instructions  was  in  itself  erroneous.  It  was 
not  necessary  that  the  assault  upon  the  defend- 
ant should  have  been  felonious  or  committed 
with  a  felonious  intent" 

State  v.  Bowling,  3  Tenn.  Cas.  110,  is  one 
the  facts  of  which  are  almost  identical  with 
the  one  at  bar.   The  court  said: 

"The  means  by  which  the  great  bodily  vio- 
lence is  being  threatened  or  inflicted,  whether 
by  the  use  or  threatened  use  of  weapons,  or  by 
the  overpowering  strength  of  a  stronger  man, 
can  make  no  difference;  it  is  the  fact  of  such 
violence,  real  and  threatened,  that  gives  the 
right  of  self-defense.  Where  such  fact  of  real 
violence  is  found,  and  the  party  certainly  ex- 
posed to  it,  or  honestly  believes  himself  so,  then 
the  right  to  defend  against  it  is  an  essential 
element  of  every  free  man  involved  in  the  prop- 
osition that  every  man  is  entitled  to  enjoy  life 
and  liberty." 

The  court  in  reversing  and  remanding  the 
case  said: 

"The  fact  that  the  verdict  of  the  jury  rebuts 
the  idea  of  malice,  and  the  proof  leads  to  the 
same  conclusion,  leaves  the  case  to  stand  solely 
upon  the  rights  of1  the  party  to  kill  to  prevent 
actual  violence  .of  the  severest  character  short 
of  death,  when  inflicted  by  the  blows  of  a  fear- 
ful adversary  whose  strength  he  was  unable  to 
resist  in  a  struggle.  We  cannot  say  he  was 
criminal  in  freeing  himself  from  such  violence 
by  the  only  means  in  his  reach." 

In  State  v.  Bartlett,  170  Mo.  658,  71  S.  W. 
148,  59  L.  R.  A.  756,  the  decedent,  who  was 
greatly  superior  in  strength  to  the  defend- 
ant, undertook  to  whip  him  publicly.  After 
commenting  upon  the  precedents-  on  self-de- 
fense, the  court,  speaking  by  Mr.  Justice 
Sherwood,  used  this  language: 

"But  nothing  above  asserted  is  intended  to 
convey  the  idea  that  one  man,  because  he  is  the 
physical  inferior  of  another,  from  whatever 
cause  such  inferiority  may  arise,  is,  because  of 
such  inferiority,  bound  to  submit  to  a  public 
horsewhipping.  We  hold  it  a  necessary  self- 
defense  to  resist,  resent,  and  prevent  such  a 
humiliating  indignity— such  a  violation  of  the 
sacredness  of  one's  person—and  that,  if  nature 
has  not  provided  the  means  for  such  resistance, 
art  may;  in  short,  a  weapon  may  be  used  to 
effect  the  unavoidable  necessity." 

In  State  v.  Gray,  48  Or.  446,  74  Pac.  927, 
the  defendant  was  going  along  the  county 
road  adjoining  the  premises  of  the  dece- 
dent. The  latter  hailed  him,  and  after  a 
quarrel  had  ensued  Jumped  ovor  the  fence, 
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removed  his  coat,  and  advanced  toward  the 
defendant  in  a  menacing  attitude,  with  threats 
to  take  away  from  the  defendant  a  pistol 
which  he  bad  drawn  and  beat  out  his  brains 
with  it  In  the  scuffle  which  took  place  the 
pistol  was  discharged,  inflicting  a  fatal 
wound.  The  decedent  was  much  the  superior 
of  the  defendant  in  physical  strength,  but 
bad  no  weapon.  The  court  Instructed  the 
Jury  as  follows: 

"But.  such  right  of  self-defense  as  will  justify 
the  taking  of  life  of  the  assailant  can  only  be 
exercised  to  defend  his  life  or  defend  his  person 
from  great  bodily  harm.  But  danger  of  a  bat- 
tery alone  will  not  be  sufficient  to  justify  the 
taking  of  the  life  of  his  assailant" 

The  trial  court  refused  to  give  the  follow- 
ing Instruction  requested  by  the  defendant: 

"It  is  not  necessary  that  the  assault  mad? 
by  the  deceased  at  the  time  upon  the  defendant 
Woodson  Gray,  if  you  find  that  an  assault  was 
'made,  should  have  been  made  with  a  deadly 
weapon.  An  assault  with  the  fist  alone,  if  there 
was  an  apparent  purpose  and  the  ability  to  in- 
flict death  or  serious  bodily  injury  by  the  deceas- 
ed upon  the  defendant,  Woodson  Gray,  is  suf- 
ficient .to  justify  the  killing,  in  self-defense,  if 
the  defendant,  Woodson  Gray,  at  the  time  he 
shot  and  killed  the  deceased,  had  reason  to  be- 
lieve, and  did  believe,  that  he  was  in  imminent 
dnnger  of  death  or  great  bodily  harm  at  the 
hands  of  the  deceased." 

This  court,  speaking  by  Mr.  Justice  Wol- 
verton,  held  that  it  was  error  to  refuse  the 
requested  instruction,  and,  among  other 
tilings,  said: 

"Retreat  or  avoidance  of  further  conflict  to 
prevent  the  taking  of  human  life  is  only  re- 
quired where  the  assault  is  not  accompanied 
with  .imminent  danger  to  life  or  great  bodily 
injury,  real  or  apparent.  Where,  however,  the 
assault  is  attended  with  such  demonstration, 
and  the  present  ability  to  execute  it,  whether 
the 'assailant  is  armed  with  a  deadly  weapon  or 
not,  as  to  indicate  to  the  assailed,  acting  rea- 
sonably upon  appearances,  that  he  is  in  imminent 
danger  of  being  beaten  and  maltreated,  and 
probably  disfigured  or  maimed,  or  bis  life  im- 
periled, he  has  ,a  right  to  withstand  the  as- 
sault, even  to  the  taking  of  the  life  of  the  ag- 
gressor. 

"No  person  has  a  right  to  advance  into  a  pub- 
lic highway  and  administer  a  merciless  castiga- 
tion  upon  his  neighbor  who  is  lawfully  there; 
nor  does  the  law  require  that  a  person,  when 
so  assailed,  shall  stop  to  inquire  to  what  ex- 
tremes his  aggressor  will  push  the  attack,  but 
may  act  at  once  upon  appearances,  and  resist 
it  with  such  force  as  will  effectually  repel  it. 
A  strong,  powerful  man  with  his  fists  alone  is 
capable  of  visiting  great  physical  injury  upon 
his  victim  much  his  inferior  in  strength  or  en- 
durance, and  he  may  even  thus  take  bis  life. 
Instances  are  not  wanting  where  such  results 
have  followed.  •  *  *  And  the  question  as  to 
the  degree  of  danger  attending  the  assault  Is 
one  for  the  jury ;  they  putting  themselves  in 
the  place  of  the  assailed,  and  acting  as  rea- 
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gonable  men  upon  the  conditions  as  they  ap- 
pear to  have  existed." 

The  second  Instruction  on  self-defense 
quoted  above  Is  an  adaptation  of  language 
used  by  Mr.  Chief  Justice  Bean  In  State  v. 
Doherty,  52  Or.  591,  98  Pac.  152.  In  that 
case  the  defendant  had  treated  some  men, 
Including  the  decedent,  in  a  saloon.  He  re- 
quested the  latter  to  treat  the  crowd,  which 
the  decedent  did,  and  began  to  make  prep- 
arations to  go  home.  The  defendant,  then 
demanded  that  he  treat  the  crowd  again, 
and  on  his  refusal  began  abusing  Allen,  the 
decedent,  applying  various  opprobrious  epi- 
thets to  him,  when  Allen  got  him  by  the 
throat  and  pushed  him  into  the  corner  of  the 
room,  but  did  not  attempt  to  strike  him. 
After  Allen  had  left  the  defendant  and  walk- 
ed away  at  the  request  of  the  bartender,  the 
defendant  followed  him  up,  still  repeating 
his  abuse,  despite  Allen's  request  for  him  not 
to  ask  him  to  buy  any  more  drinks.  The  de-  - 
fendant  thereupon  repeated  his  request,  when 
Allen  struck  at  him,  and  at  that  point  the  de- 
fendant drew  his  pistol,  firing  five  shots  at 
Allen,  some  of  which  took  effect,  killing  him 
in  a  few  minutes.  There  it  was  plain  beyond 
question  that  the  defendant  was  the  aggres- 
sor from  the  beginning,  and  that  no  more 
than  a  mere  assault  had  been  committed  up 
to  the  moment  of  the  shooting. 

With  respect  to  such  a  case  this  language 
of  the  court  was  used  In  commenting  upon 
the  Doherty  Case.  That  instance  is  essen- 
tially different  from  the  present  The  au- 
thorities cited  in  support  of  the  assertion  of 
the  opinion  that,  "if  the  Intention  of  the  as- 
sailant is  only  to  commit  a  trespass  or  simple 
beating,  it  would  not  Justify  the  killing,"  do 
not  sustain  the  text  For  instance,  In  Floyd 
v.  State,  36  Oa.  91,  91  Am.  Dec.  760,  the  Su- 
preme Court  of  Georgia  expressly  placed  its 
decision  on  the  ground  that — 

* 

"It  does  not  appear  by  the  record  that  there 
was  great  superiority  in  physical  strength  on 
the  part  of  the  assailant  over  that  possessed 
by  Floyd,  nor  it  appearing  that  Floyd  was  in 
ill  health  at  the  time,  nor  other  circumstances 
existing  at  the  time  which  produced  relatively 
great  inequality  between  them  for  sudden  com- 
bat, we  are  not  able  to  find  any  fact  in  the  case 
which  would  justify  him  in  repelling  the  blow 
of  the  fist  by  the  use  of  his  knife." 

And  in  the  other  case  cited  supporting  the 
doctrine  of  intention,  State  v.  Benham,  23 
Iowa,  159,  92  Am.  Dec.  417,  the  court  does 
not,  as  in  the  Doherty  Case,  hold  the  defend- 
ant responsible  for  the  intention  of  the  as- 
sailant without  qualification,  but  says: 

"The  physical  capacity  of  the  two  persons 
would  be  an  important  consideration  for  the 
jury  in  determining  the  question  whether  the 
defendant,  in  what  he  did,  was  within  the  law 
of  necessary  self-defense.  So  the  sise  and  char- 
acter of  the  ox  goad  or  weapon  which  the  de- 


ceased seized  or  had,  the  manner  in  which  ha 
threatened  to  use  it,  and  in  which  he  entered 
upon  the  execution  of  that  threat,  would  also 
be  important  considerations  for  the  jury.  Now, 
none  of  these  circumstances  are  in  any  manner 
alluded  to  in  the  charge  of  the  court.  The  at- 
tention of  the  jury  should  have  been  called  to 
these  circumstances ;  that  is  to  say,  to  the  na- 
ture and  character  of  the  advance  of  the  deceas- 
ed upon  the  defendant.  And  the  jury  should 
have  been  directed  to  ascertain  whether  all  the 
circumstances  in  evidence  denoted  or  showed  an 
intention  on  the  part  of  Sheppard  to  take  the 
life  of  Benham,  or  to  do  him  some  enormous, 
some  dreadful,  bodily  harm.  If  they  did,  then 
Benham,  in  self-defense,  might  lawfully  take 
the  life  of  his  assailant,  provided  he  used  all 
the  means  in  his  power  otherwise  to  save  bis 
own  life  or  prevent  the  intended  harm." 

As  to  the  Intent  of  his  assailant,  the  de- 
fendant Is  affected,  not  by  what  his  actual 
intent  was,  but,  as  pointed  out  in  the  Ben- 
ham Case,  by  what  the  circumstances  indi- 
cated was  the  intent  The  instruction  is  er- 
roneous in  the  same  respect  as  the  first  one 
quoting,  in  stating  that  the  beating,  if  it  en- 
dangered life  or  limb,  was  felonious.  This 
might  or  might  not  have  been  true,  accord- 
ing to  the  circumstances  of  the  case,  and  we 
can  easily  conceive  of  cases  where  great 
bodily  harm  could  be  Inflicted  without  lay- 
ing the  assailant  liable  to  a  charge  of  fel- 
ony. The  question  of  whether  there  was  a 
real  or  apparent  danger  to  the  defendant  of 
death  or  great  bodily  harm  is  one  of  fact 
for  the  Jury.  The  defendant  is  not  bound  at 
his  peril  to  divine  the  intent  of  his  assail- 
ant and  determine  at  his  peril  whether  he  has 
a  felonious  purpose  or  whether  the  assault 
committed  would  turn  out  to  be  a  felonious 
one.  He  is  entitled  to  protect  himself 
against  death  or  great  bodily  harm,  whether 
that  great  bodily  harm  be  felonious  or  other- 
wise. When  the  court  assumes  to  apportion 
the  amount  of  real  or  threatened  danger,  It 
Invades  the  province  of  the  jury.  It  is  not 
Intended  to  say  that  a  defendant  may  in  all 
cases  resort  to  homicide  to  protect  himself 
against  Injury;  for  it  Is  well  settled  and 
reasonable  that  defense  is  not  to  be>  used 
as  an  Instrument  of  vengeance  and  must  not 
be  disproportionate  to  the  real  or  threatened 
danger.  But  whether  the  threatened  or  in- 
flicted injury  Is  felonious  or  not,  whether  it 
be  inflicted  by  the  use  of  weapons  or  by  the 
hands  or  feet  of  one  superior  in  strength,  if 
it  amounts  to  great  bodily  harm  in  the  esti- 
mation of  the  jury,  the  latter  would  have  a 
right  to  justify  the  application  of  sufficient 
force  by  the  defendant  to  repel  the  danger, 
and  if  in  reason  it  is  apparently  necessary 
to  go  to  the  extreme  of  homicide,  the  defend- 
ant is  entitled  to  be  acquitted. 

In  Hill  v.  State,  94  Miss.  391,  49  South. 
145,  the  court  had  Instructed  the  jury  that: 

"The  words  'great  bodily  harm,'  in  contem- 
plation of  law,  do  not  mean  such  bodily  harm 
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as  might  have  been  Inflicted  by  mete  blows  with 
the  hands  or  feet." 

i 

The  defendant  had  requested  instructions 
to  the  effect  that,  If  deceased  was  physically 
capable  of  Inflicting  great  bodily  harm  upon 
the  defendant  with  his  hands  or  feet,  and  the 
defendant  liad  reason  to  believe  and  did  be- 
lieve that  the  decedent  was  about  to  inflict 
such,  an  injury  upon  him,  and  under  such  be- 
lief fired  the  fatal  shot  to  protect  himself 
from  such  harm,  then  it  is  immaterial  wheth- 
er the  deceased  was  armed  or  not  at  the  time 
of  the  killing.  But  the  requested  instruc- 
tion was  refused.  After  laying  down  the 
rule  in  substance  that  where  two  combatants 
are  equally  matched  and  the  attack  does  not 
furnish  the  defendant  with  reasonable 
grounds  to  apprehend  danger  to  his  life  or 
the  inflicting  of  great  bodily  harm,  the  opin- 
ion goes  on  to  say: 

"But  the  trouble  with  this  instruction 
*  *  *  for  the  state  is  that  it  tells  the  jury, 
without  qualification  or  modification  of  any 
kind,  that  the  great  bodily  harm  which  the  law 
contemplates  never  can  be,  under  any  circum- 
stances, such  as  may  be  inflicted  by  mere  blows 
with  the  bands  or  feet  This  is  palpably  er- 
roneous. There  may  be  many  cases  in  which 
the  disparity  between  the  combatants  is  so 
overwhelming  that  the  one  of  superior,  physical 
power  may  inflict  great  bodily  harm,  or  death 
Itself,  by  mere  blows  with  the  hands  or  feet" 

In  the  present  case  there  Is  evidence  to  the 
effect  that  the  decedent  had  knocked  down 
the  defendant  and  had  beaten  him  so  that 
Hale  was  compelled  to  lift  him  to  his  feet, 
that  without  resistance  he  was  being  taken 
out  of  the  house  by  Hale,  and  that  under 
these  conditions,  without  any  hostile  demon- 
stration on  the  part  of  the  defendant,  McCue 
again  attacked  him,  when  the  fatal  shots 
were  fired.  Although  many  expressions  have 
been  used  to  the  effect  that  a  man  rightfully 
may  defend  himself  against  a  felonious  at- 
tack yet  it  Is  not  reasonable  or  just  to  say 
that  the  attack  must  in  all  cases  be  a  fe- 
lonious one  before  the  defendant  Is  allowed 
to  repel  it  with  sufficient  force  to  prevent  not 
only  danger  to  his  life,  but  also  great  bodily 
harm,  irrespective  of  whether  the  latter  is 
effected  by  felonious  means  or  not  Assault 
and  battery  is  not  a  felony  In  this  state. 
Laws  1911,  c.  133.  Yet  all  must  agree  that  a 
strong,  muscular  man  may  inflict  great  bod- 
ily harm  upon  a  weak  or  crippled  one  with- 
out being  guilty  of  more  than  the  misde- 
meanor defined  In  that  statute.  A  felony  Is 
composed  of  two  elements — the  unlawful  act 
and  the  felonious  intent.  It  is  not  the  in- 
tent of  the  assailant  which  harms  the  one 
he  attacks ;  neither  Is .  the  latter  bound  by 
it  nor  required  to  ascertain  it  He  may  re- 
pel the  force  employed  against  him,  irrespec- 
tive of  the  Intent  of  his  adversary,  whether 
the  latter  discloses  It  or  not  It  is  the  un- 
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uilnent  danger,  real  or  apparent,  of  great 
bodily  harm  to  himself,  which  justifies  a  de- 
fendant In  protecting  himself.  The  intent  of 
the  other  party  may  be  felonious  or  not  but 
It  is  not  controlling.  The  weak  man's  body, 
shattered  though  it  may  be  by  accident  or 
disease,  is  his  own,  and  the  law  does  not  re- 
quire him  to  submit  to  a  severe  beating  like- 
ly to  maim  him  or  permanently  injure  him, 
at  the  bands  of  a  powerful  and  greatly  su- 
perior antagonist,  all  because  the  weak  man 
cannot  hold  his  own  and  the  threatened  in- 
jury will  not  be  felonious,  but  only  a  mis- 
demeanor. 

[  5]  The  language  of  the  court  about  indirect 
evidence  does  not  comply  with  our  own  stat- 
ute on  the  subject  as  laid  down  In  section 
796,  L.  O.  L.,  in  that  the  instruction  says 
the  Inference  may  (not  mutt)  be  founded  up- 
on a  fact  legally  proved,  and  further  going 
on  In  the  alternative  says  that  the  Inference 
may  be  founded  upon  such  a  deduction  from 
that  fact  as  is  warranted  by  a  consideration 
of  the  usual  propensities  and  passions  of 
man,  etc. ;  whereas  the  Code  requires  the  in- 
ference to  be  founded  not  only  upon  a  fact 
legally  proved,  but  also,  and  not  in  the  alter- 
native, upon  the  deduction  mentioned. 

[0]  The  court  gave  no  Instructions  to  the 
jury  whatever  respecting  the  un communicated 
threats  delineated  in  the  testimony,  besides 
refusing  those  requested  by  the  defendant, 
as  above  quoted.  In  State  v.  Tarter,  26  Or. 
38,  37  Pac.  63,  Mr.  Chief  Justice  Lord  wrote: 

"Where  the  circumstances  raise  a  question  of 
self-defense,  evidence  of  uncommunicated  threats 
recently  made  is  admissible  for  the  purpose  of 
showing  the  motive  of  the  deceased,  and  the 
nature  and  character  of  the  assault  So  also 
proof  of  threats  not  communicated  is  often  ad- 
mitted for  the  purpose  of  corroborating  evidence 
of  those  communicated;  and  likewise,  where  it 
is  doubtful  from  the  evidence  which  party  com- 
menced the  affray,  communicated  threats  are 
admissible  to  Show  who  was  probably  the  first 
assailant" 

State  v.  Quen,  48  Or.  347,  86  Pac.  791,  was 
a  case  relating  to  threats,  and  Mr.  Justice 
Moore  declared  that: 

"Evidence  of  such  threats,  when  recently 
made,  or  when  so  connected  as  to  form  a  chain 
of  menaces,  evincing  a  present  purpose,  is  ad- 
missible in  doubtful  cases  to  illustrate  what  may 
be  deemed  the  reasonable  actions  of  participants 
in  an  encounter,  for  the  purpose  of  showing  the 
quo  animo  of  the  person  making  the  threats  and 
thereby  increasing  the  probabilities  that  he  was 
the  aggressor  at  the  time  of  the  conflict"— cit- 
ing authorities. 

See,  also,  State  v.  Doris,  61  Or.  136,  94 
Pac.  44,  16  L.  R.  A.  (N.  S.)  660,  and  State 
v.  Parker,  60  Or.  219,  118  Pac.  1011. 

Although  one  of  the  requests  Is  subject  to 
verbal  criticism  respecting  the  words  "tend- 
ing to  show,"  yet  the  defendant  was  enti- 
tled to  Instructions  respecting  the  purpose  for 
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which  the  evidence  of  threats  was  admitted. 
It  would  be  extremely  technical  utterly  to 
omit  all  reference  to  a  phase  of  the  case  so 
important  as  this  because  of  so  slight  a  va- 
riance from  exact  legal  statement. 

[7]  Under  the  authority  of  State  v.  Gray, 
43  Or.  446,  74  Pae.  927,  the  last  of  the  request- 
ed instructions  above  quoted  respecting  the 
doctrine  of  retreat  when  a  man  is  where  he 
has  a  right  to  be  should  have  been  given. 

[I]  Some  of  the  requests  to  charge,  not  here 
quoted,  leave  out  of  view  the  element  that  the 
extreme  of  killing  must  be  apparently  neces- 
sary as  a  defense.  It  is  essential  that  the  de- 
fense must  not  be  excessive  or  disproportion- 
ate to  the  force  involved  In  the  attack  upon 
the  defendant,  all  to  be  judged  by  the  jury 
from  the  standpoint  of  a  reasonable  man  in 
the  situation  of  the  defendant  at  the  time, 
under  all  the  circumstances  surrounding  him. 

The  trial  of  the  case  was  characterized 
and  the  record  burdened  by  investigation  of 
several  collateral  matters  unnecessary  to  a 
proper  consideration  of  the  case.  It  is  be- 
lieved that  on  a  retrial  the  proceedings  will 
be  controlled  within  reasonable  limits,  for 
it  is  said  in  section  725,  L.  O.  L.,  that  col- 
lateral questions  shall  be  avoided. 

On  account  of  the  errors  mentioned  the  de- 
fendant is  entitled  to  a  new  trial ;  and  it  is 
so  ordered. 

JOHNS,  J.,  concurs  in  the  result  of  this 
opinion. 

HARRIS,  J.  Although  I  cannot  concur  in 
all  the  views  expressed  by  Mr.  Justice  BUR- 
NETT, yet  I  do  concur  In  his  conclusions  that 
prejudicial  errors  affecting  substantial  rights 
of  the  accused  occurred  during  the  trial,  and 
that  the  judgment,  from  which  the  defendant 
appealed,  must  be  reversed  and  a  new  trial 
granted.  A  statement  of  the  facts  may  be 
found  in  the  opinion  written  by  Mr.  Justice 
BURNETT. 

The  testimony  of  W.  S.  Caverhill  about 
the  defendant's  saying  that  "no  deputy  sher- 
iff would  take  him,  he  wouldn't  allow  any 
John  Carter  to  be  fooling  around  him,"  and 
that  "he  wasn't  afraid  of  the  law,"  is,  in  the 
circumstances  shown  by  this  record,  mani- 
festly incompetent.  There  are  many  cases 
where  statements  made  subsequent  to  a  hom- 
icide are  received  in  evidence  as  part  of  the 
res  gestae;  and  there  is  a  class  of  cases 
where  hostile  declarations  made  after  the 
killing  are  admissible  for  the  purpose  of 
showing  the  state  of  the  accused's  mind  to- 
wards the  decedent  State  v.  Brown,  28  Or. 
147,  158,  41  Pac.  1042 ;  21  Cyc.  898.  The  de- 
fendant requested  Norman  Caverhill  to  noti- 
fy the  sheriff  of  what  had  occurred  and  that, 
if  the  officer  wished,  the  defendant  would  go 
to  Canyon  City,  fhe  county  seat,  or,  if  the 
sheriff  "thought  necessary,  he  could  come  over 
after  the  defendant."  The  sheriff  came  to 
Long  Creek,  which  is  but  a  short  distance 


from  the  scene  of  the  homicide,  and  the  de- 
fendant surrendered  himself  to  the  sheriff  at 
that  place.  At  no  time  did  the  defendant  de- 
fy arrest.  Immediately  after  the  shooting 
Rader  went  to  the  home  of  Earl  Caverhill, 
told  of  what  had  occurred,  and  suggested 
that  "one  fellow  better  go  for  a  doctor."  The 
defendant  returned  to  the  house  where  Mc- 
Cue  was,  and,  according  to  the  evidence,  took 
some  part  In  caring  for  McCue  until  the  time 
of  his  death.  The  allusion  to  the  deputy 
sheriff  was  prompted  by  the  circumstances 
that  Joe  Wllmoth  and  John  Carter  "were 
deputies  over  there."  Defendant  "didn't 
want  to  come  with  them"  because  of  some 
bad  feeling  between  him  and  them.  If  the 
defendant  had  defied  any  one  to  arrest  him, 
or  if  he  had  resisted  arrest,  quite  a  different 
situation  would  have  been  presented.  The 
accused  never  at  any  time  suid  or  Indicated 
that  he  could  not  be  or  would  not  be  arrest- 
ed, but,  upon  the  contrary,  he  took  active 
steps  to  notify  the  sheriff  and  expressed  a 
willingness  to  go  to  the  sheriff  or  await  his 
arrival.  On  the  record  presented  here  the  tes- 
timony of  W.  S.  Caverhill  was  not  competent, 
and  Its  only  possible  effect  was  to  create  a 
pronounced  prejudice  against  the  defendant. 

The  letter  written  by  Jean  Meyer  was 
not  made  to  appear  competent.  It  was  prop- 
er to  show  upon  cross-examination  that  this 
witness  was  interested  in  the  outcome  of  the 
trial;  and,  if  the  letter  related  to  the  case 
now  under  consideration,  it  was  competent 
for  the  plaintiff  to  show  that  fact,  not  as  evi- 
dence against  the  defendant,  but  for  the  pur- 
pose of  disclosing  the  extent  of  the  interest 
manifested  by  the  witness.  State  v.  McCann, 
43  Or.  155,  158,  72  Pac.  137 ;  State  v.  Lem 
Woon,  57  Or.  482,  489,  107  Pac.  974,  112  Pac. 
427.  There  is  not  a  syllable  of- evidence  in- 
dicating that  the  letter  related  to  the  case 
then  on  trial,  but,  upon  the  contrary,  every 
word  of  affirmative  testimony  Is  to  the  effect 
that  the  letter  did  not  relate  to  "this  case." 
The  following  questions  were  asked  and  an- 
swers given  by  the  witness: 

"Q.  Did  you  write  any  letters  in  connection 
with  it?  A.  None  whatever. 

"Q.  Positive  of  that  as  any  statement  you 
have  made  in  this  case,  now?  A.  Well,  I  don't 
know  of  any  letters  I  have  ever  'written  to  any 
one. 

"Q.  Didn't  you  offer  in  writing  to  see  that 
a  man  was  properly  financed  if  he  would  come 
here  as  a  witness?  A.  Not  to  that  effect;  no, 
sir. 

"Q.  Nothing  to  that  effect?  A.  No,  sir;  not 
in  this  case." 

The  trial  began  on  May  29,  1918,  and  the 
letter  was  dated  May  18,  1918.  It  is  entirely 
clear  from  the  record  that  the  witness  was 
aware  of  the  fact  that  the  cross-examiner 
was  in  possession  of  the  letter,  even  though 
we  assume  that  she  had  not  yet  seen  it  In 
his  hands,  and  it  is  likewise  clear  that  she 
had  not  forgotten  the  contents  of  the  letter 
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which  she  had  written  only  a  few  days  pre- 
viously ;  and  hence,  so  far  as  her  testimony 
is  concerned,  it  is  unequivocally  and  affirma- 
tively to  the  effect  that  the  letter  did  not  re- 
late to  "this  case."  Aside  from  the  testimony 
of  Jean  Meyer,  there  is'  no  evidence  what- 
ever upon  the  subject  except  inferences  to  be 
drawn  from  the  letter  itself.  E.  Barr,  the 
person  to  whom  the  letter  was  addressed,  for 
aught  that  appears  in  the  record,  was  neither 
called  nor  subpoenaed  as  a  witness  by  either 
party ;  nor  does  it  appear  that  he  had  knowl- 
•  edge  of  any  fact  which  would  have  been 
competent  as  evidence  in  the  case.  Moreover, 
there  is  no  evidence  to  show  that  Jean  Meyer 
thought  or  feared  that  H.  Barr  would  or 
might  be  a  witness  in  "this  case."  One  might 
speculate  about  the  purpose  of  the  letter, 
but  the  result  would  be  a  mere  guess.  If  the 
letter  did  in  truth  relate  to  "this  case,"  the 
prosecution  might  be  entitled  to  it  as  evi- 
dence affecting  the  interest  of  the  witness, 
and  for  that  purpose  only;  and  even  then 
fairness  to  the  accused  would  suggest  that 
the  court  explain  to  the  Jury  the  purpose  of 
the  evidence  and  the  limitations  which  must 
be  placed  upon  it.  If,  on  the  other  hand,  the 
letter  did  not  in  truth  relate  to  "this  case," 
the  prejudicial  effect  of  the  letter  Is  so  mani- 
fest that  argument  about  ft  becomes  wasteful 
excess.  Before  the  prosecution  can  right- 
folly  submit  the  letter  to  the  jury  there  must 
be  some  evidence  showing  that  the  writing 
relates  to  "this  case."  The  record  present- 
ed to  us  is  wanting  in  this  respect. 

The  testimony  of  the  lawyer  concerning 
the  advice  given  by  him  to  the  decedent  was 
incompetent 

[I]  In  the  opinion  of  the  writer  the  testi- 
mony of  Charles  Lunceford  was  competent. 
The  conversation  between  this  witness  and 
the  defendant  occurred  while  the  latter  was 
on  his  way  to  the  Johnson  place.  The  de- 
fendant offered  to  sell  the  grass  on  that  place 
for  a  specified  sum.  There  was  evidence 
from  which  the  Jury  could  infer  that  the  de- 
fendant knew  that  McCue  was  at  that  very 
moment  in  possession  of  the  Johnson  place. 
The  conversation  with  Lunceford  character- 
ized the  mental  attitude  of  the  defendant.  It 
was  competent  for  the  jury  to  consider  all 
that  was  said  by  the  defendant  In  this  con- 
versation for  the  purpose  of  determining  the 
mental  attitude  of  the  defendant  towards  Mc- 
Cue. No  living  person,  except  the  defendant, 
saw  what  occurred  in  the  cabin  during  the 
Interim  between  Hale's  first  departure  from 
the  cabin  and  his  return,  when  he  found  the 
defendant  "churning"  the  defendant's  head 
upon  the  floor.  It  was  for  the  jury  to  decide 
who  was  the  aggressor,  and  In  order  that  the 
jurors  might  properly  decide  that  question  it 
was  proper  for  them  to  consider  the  mental 
attitude  of  the  defendant. 

[10-12]  Instruction  No.  19  was  as  follows: 

"By  'great  bodily  harm"  is  meant  more  than 
a  mere  injury  by  the  fist  such  as  is  likely  to 
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occur  In  an  ordinary  assault  and  battery.  The 
injury  apprehended  must  be  more  severe  and 
serious  than  that  usually  inflicted  in  an  ordi- 
nary fight  with  the  fists,  without  weapons. 
Fear  of  a  slight  injury  is  not  sufficient.  Nor 
will  a  mere  assault,  not  felonious,  furnish  an 
excuse  for  the  taking  of  life.  If  the  intention 
of  the  assailant  is  only  to  commit  a  trespass  or 
simple  beating,  it  will  not  justify  his  killing. 
But  you  may  consider  the  relative  size  and 
strength  of  the  parties  and  the  ferocity  of  the 
attack  in  determining  whether  the  intended 
beating,  if  any,  was  of  such  a  character  as  to 
endanger  life  or  limb,  and,  if  bo,  it  will  then 
bo  felonious,  and  the  assaulted  person  is  justi- 
fied in  taking  the  life  of  his  assailant,  if  neces- 
sary, to  preserve  his  own  person  or  to  protect 
him  from  such  felonious  beating." 

It  will  be  observed  that  the  court  told  the 
jury  that,  "if  the  intention  of  the  assailant 
is  only  to  commit  a  trespass  or  simple  beat- 
ing, It  will  not  justify  his  killing,"  and  then 
the  court  informed  the  jurors  that  they  could 
consider  the  relative  size  and  strength  of  the 
parties  and  the  ferocity  of  the  attack  in  de- 
termining whether  "the  intended  beating" 
was  of  such  a  character  as  to  injure  life  or 
limb.  The  right  of  self-defense  is  not  con- 
trolled by  the  intention  of  the  assailant;  for 
the  assailed  may  act  upon  appearances.  This 
rule  is  hornbook  law  in  this  jurisdiction.  Ob- 
viously the  instruction  was  error,  for  by  that 
instruction  the  jury  was  told: 

"If  the  intention  of  the  assailant  Is  only  to 
commit  a  trespass  or  simple  beating,  it  will  not 
justify  the  killing." 

There  were  other  Instructions,  It  is  true, 
which  correctly  told  the  Jury  that  the  defend- 
ant had  a  right  to  act  upon  appearances. 

We  have,  then,  for  consideration  a  charge 
containing  correct  and  also  incorrect  Instruc- 
tions. The  charge  to  the  Jury  must,  of 
course,  be  read  as  a  whole ;  but,  when  the  In- 
structions are  so  read,  the  correct  instruc- 
tions cannot  be  said  to  have  cured  the  incor- 
rect instructions.  In  the  very  nature  of 
things  Instruction  No.  19  Is  one  of  the  in- 
structions which  the  Jury  undoubtedly  under- 
stood and  remembered.  All  the  direct  evi- 
dence Is  to  the  effect  that  the  decedent  used 
his  hands  only  In  ^making  any  assault  that  he 
may  have  made  upon  the  defendant;  and 
hence,  when  the  court  gave  instruction  No. 
19,  we  must  reasonably  assume  that  every  ju- 
ror instantly  made  a  mental  application  of 
the  Instruction  to  the  concrete  facts  of  the 
alleged  assault.  The  very  circumstances  of 
the  assault  which  the  defendant  claimed  was 
made  upon  him  by  the  decedent  served  to  em- 
phasize and  give  prominence  and  individual- 
ity to  Instruction  No.  19.  On  the  other  hand, 
correct  instructions  relating  to  self-defense 
were  couched  in  general  and  comprehensive 
language;  and,  as  it  seems  to  the  writer 
from  an  examination  of  the  record,  there  was 
nothing  to  give  to  any  of  these  correct  in- 
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a tructions  the  same  degree  of  emphasis  as 
was  given  to  instruction  No.  19  by  the  pecul- 
iar circumstances  of  the  alleged  assault.  If 
the  Jury  followed  instruction  No.  19,  a  sub- 
stantial right  of  the  defendant  was  prejudic- 
ed. If  the  Jury  obeyed  the  correct  instruc- 
tions, the  accused  was  not  Injured.  It  is  not 
known,  nor  car.  it  be  ascertained,  whether 
the  verdict  was  based  upon  the  erroneous  or 
upon  the  correct  portions  of  the  charge.  The 
instructions  are  in  direct  conflict,  and  are  so 
disconnected  in  context  "that  they  cannot  be 
read  together  as  a  harmonious  and  correct 
statement  of  the  principle  of  law  involved." 
State  v.  Miller,  43  Or.  325,  333,  74  Pac.  658, 
660. 

The  defendant  vigorously  contends  that 
the  right  of  self-defense  is  not  limited  to  the 
prevention  of  a  felony  actually  or  apparently 
about  to  be  committed  upon  the  slayer.  This 
question  raised  by  the  defendant  cannot  here 
be  said  to  be  merely  academic,  as  it  was 
in  State  v.  Butler,  186  Pac.  55;  for  here 
the  instructions  to  the  Jury  and  the  recorded 
evidence  nei«ssarily  require  a  solution  of  the 
problem.  In  instruction  No.  15  the  court  told 
the  Jury  that  the  statute  of  this  state  provid- 
es that  "the  killing  of  a  human  being  is  jus- 
tifiable when  committed  by  any  person  to 
prevent  the  commission  of  a  felony  upon 
him."  Again,  after  instructing  the  jury  that, 
"before  a  person  is  justified  under  this  law 
of  self-defense  in  taking  the  life  of  another, 
it  must  appear"  that  the  danger  is  actually 
or  apparently  imminent  and  must  be  such 
that  the  assailed  believes  and  has  good  rea- 
son to  believe  "that  he  is  in  danger  of  losing 
his  life  or  of  great  bodily  harm,  the  danger 
must  be  that  of  a  threatened  felony." 

Throughout  the  discussion  we  must  bear 
in  mind  that  there  are  no  Indictable  com- 
mon-law offenses  in  this  state.  We  must 
look  to  our  statutes  for  the  crimes  themselves, 
although  when  necessary  we  may  look  to  the 
common  law  for  definitions  of  crimes.  State 
v.  Gaunt,  13  Or.  115,  120,  9  Pac.  55 ;  State  v. 
Ausplund,  86  Or.  121,  131,  167  Pac.  1019. 

The  Code  defines  murder  in  the  first  de- 
gree, murder  in  the  second  degree,  and  man- 
slaughter. The  term  "manslaughter"  includ- 
es five  specified  classes  of  cases  of  homicide ; 
as,  a  voluntary  killing  without  malice  and 
without  deliberation,  upon  a  sudden  heat  of 
passion  caused  by  a  provocation  apparently 
sufficient  to  make  the  passion  irresistible ;  an 
involuntary  killing  in  the  commission  of  an 
unlawful  act  or  a  lawful  act  without  due 
caution  or  circumspection ;  assisting  another 
to  commit  self-murder  or  purposely  and  de- 
liberately procuring  another  to  commit  sui- 
cide ;  death  caused  by  an  unlawful  abortion ; 
and  an  involuntary  killing  of  a  patient  by  an 
intoxicated  physician.  The  next  section  of 
the  Code  (section  1902,  L.  O.  L.)  declares 
that: 

"Every  other  killing  of  a  human  being  by 
the  act,  procurement,  or  culpable  negligence  of 


another,  when  such  killing  is  not  murder  in 
the  first  or  second  degree,  or  is  not  justifiable 
or  excusable  as  provided  in  this  chapter,  shall 
be  deemed  manslaughter." 

If,  therefore,  a  killing  "is  not  justifiable  or 
excusable  as  provided  in  this  chapter,"  the 
Inescapable  result  is  that  the  killing  must  be 
culpable,  because,  if  not  murder  in  the  first 
or  second  degree,  and  even  though  not  coming 
within  any  one  of  the  five  specified  classes  of 
manslaughter,  a  homicide  is  inevitably  man- 
slaughter by  force  of  the  words  "every  other 
killing  *  •  *  by  the  act  •  •  •  of  another," ' 
in  section  1902,  L.  O.  I*. 

We  are  no  wise  concerned  in  the  common- 
law  distinctions  between  justifiable  and  ex- 
cusable homicide ;  for  the  present  inquiry  is 
not  dependent  upon  any  of  those  differences. 
Sections  1908,  1909,  and  1910,  L.  O.  I*.  are 
the  sections  "In  this  chapter"  which  enu- 
merate the  cases  of  justifiable  and  excusable 
homicide.  Section  1908  may  be  eliminated, 
since  it  applies  only  to  a  killing  when  com- 
mitted by  public  officers  or  those  acting  in 
their  aid  and  assistance  and  by  their  com- 
mand in  either  of  four  specified  classes  of 
cases.  Section  1910  may  also  be  excluded 
from  the  discussion;  for  it  excuses  certain 
cases  of  homicide  resulting  from  accident  or 
misfortune.  Section  1909,  the  remaining  sec- 
tion, is  the  only  one  which  is  relevant  to  the 
present  investigation,  and  for  that  reason  it 
is  here  transcribed  in  full: 

"The  killing  of  a  human  being  is  also  Jus- 
tifiable when  committed  by  any  person  as  fol- 
lows:— 

"1.  To  prevent  the  commission  of  a  felony 
upon  such  person  or  upon  his  or  her  husband, 
wife,  parent,  child,  master,  mistress,  or  serv- 
ant; 

"2.  To  prevent  the  commission  of  a  felony 
upon  the  property  of '  such  person,  or  upon 
property  in  his  possession,  or  upon  or  in  any 
dwelling  house  where  such  person  may  be ; 

"3.  In  the  attempt,  by  lawful  ways  and 
means,  to  arrest  a  person  who  has  committed 
a  felony  or  in  the  lawful  attempt  to  suppress  a 
riot  or  preserve  the  peace." 

The  only  portions  of  section  1909  which 
can  anywise  be  material  to  our  inquiry  are 
subdivision  1  and  the  words  "or  upon  or  in 
any  dwelling  house  where  such  person  may 
be."  But,  whether  the  third  or  both  these 
portions  are  applicable,  the  result  is  the 
same,  because  each  declares  that  a  homicide 
is  justifiable  when  committed  to  prevent  the 
commission  of  a  felony ;  and  this  is  one  way 
of  saying  that  homicide,  when  done  to  pre- 
vent the  commission  of  a  misdemeanor,  is  at 
least  manslaughter,  because,  if  the  killing 
does  not  fall  within  one  of  the  sections  de- 
fining murder  or  within  any  one  of  the  five 
sections  specifically  defining  manslaughter,  it 
is  Irresistibly  drawn  within  the  embrace  ot 
section  1902,  L.  O.  L. ;  and  therefore,  unless 
section  1909  is  invalid,  It  is  correct  to  in- 
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struct  a  Jury  that  the  danger,  whether  actual 
or  reasonably  apprehended,  "must  be  that  of 
a  threatened  felony." 

The  Code  divides  crimes  Into  felonies  and 
misdemeanors.  Section  1370,  L.  O.  L.  There 
la  no  middle  ground;  no  third  class  of 
crimes.  Every  criminal  act  of  violence  is  ei- 
ther a  felony  or  misdemeanor.  Any  act,  If 
made  criminal  at  all  by  our  Code,  is  neces- 
sarily a  felony  or  a  misdemeanor.  All  crimes 
which  are  punishable  with  death  or  by  Im- 
prisonment in  the  penitentiary  are  felonies, 
while  "every  other  crime  is  a  misdemeanor." 
Sections  1371  and  1372,  L.  O.  I*  When  the 
Legislature  used  the  word  "felony"  in  sec- 
tion 1909,  l>.  O.  L.,  it  necessarily  meant  the 
offense  denned  in  section  1371,  L.  O.  I>.,  for 
that  section  contains  the  only  definition  of 
the  term  found  in  the  Code.  Ex  parte  Biggs, 
62  Or.  433,  435,  97  Pac.  713. 

If  alternative  penalties  for  a  crime  are 
provided  for,  so  that  the  offender  may  ei- 
ther be  committed  to  the  penitentiary  or,  in 
the  discretion  of  the  trial  judge,  be  sentenced 
to  pay  a  fine  or  serve  time  in  the  county  Jail, 
the  offense  is  nevertheless  deemed  to  be  a  fel- 
ony until  and  unless  the  penalty  actually  im- 
posed is  other  than  imprisonment  in  the  peni- 
tentiary ;  but,  if  the  penalty  actually  impos- 
ed is  other  than  imprisonment  in  the  peniten- 
tiary, the  crime  is  deemed  a  misdemeanor 
after  the  judgment  prescribing  the  penalty 
Section  1371,  L.  O.  U;  Turner  v.  State,  40 
Ala.  21,  29;  State  v.  Waller,  43  Ark.  381, 
388;  People  v.  War,  20  Cal.  117,  119;  Mil- 
ler v.  State,  58  Ga.  200,  203 ;  In  re  Stevens, 
62  Kan.  56,  60,  34  Pac.  459 ;  State  ex  rel.  v. 
Poster,  187  Mo.  590, 603, 86  S.  W.  245 ;  People 
v.  Hughes,  137  N.  Y.  29,  34,  32  N.  E.  1105 ; 
People  v.  Van  Steenburgh,  1  Parker  Cr.  R. 
(N.  Y.)  39,  45 ;  McKelvy  v.  State,  87  Ohio  St 
1,  7,  99  N.  E  1076;  Quillln  v.  Com.,  105  Va. 
874,  882,  54  S.  E.  333,  8  Ann.  Cas.  818;  State 
v.  Harr,  38  W.  Va.  68,  65,  17  S.  E.  794. 
When,  therefore,  life  is  taken  to  prevent  an 
offense  which,  if  committed,  may  be  punished 
by  imprisonment  in  the  penitentiary,  the 
slayer  prevents  the  commission  of  a  "felony" 
within  the  meaning  of  section  1909,  even 
though  for  such  offense  there  is  a  lesser  al- 
ternative penalty. 

The  defendant  argues  that  the  right  of 
self-defense  is  not  limited  to  the  prevention 
of  a  felony,  but  that  it  extends  to  all  cases 
where  it  is  necessary  to  prevent  death  or 
great  bodily  barm.  This  is  another  way  of 
saying  that  a  person  may  slay  to  prevent  the 
commission  of  an  act  which  would,  if  con- 
summated, produce  great  bodily  harm,  re- 
gardless of  whether  such  consummated  act  is 
or  is  not  a  ielony. 

Although  the  words  "great  bodily  harm"  do 
not  constitute  the  only  language  of  the 
books,  yet  their  frequent  appearance  has 
placed  them  amony  the  familiar  words  of 
text-writers  and  jurists.  The  reported  opin- 
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ions  of  this  court  show  that  the  words  "great 
bodily  harm"  have  been  a  part  of  the  vocab- 
ulary of  nearly  every,  if  not  every,  member 
of  this  tribunal  who  has  written  upon  the 
subject  of  self-defense.  Goodall  v.  State,  1 
Or.  334,  337,  80  Am.  Dec.  396 ;  State  v.  Dod- 
son,  4  Or.  65,  70 ;  State  v.  Morey,  25  Or.  241, 
250,  85  Pac.  655,  36  Pac.  573 ;  State  Tarter, 
26  Or.  38,  42,  87  Pac.  53 ;  State  v.  Henderson, 
24  Or.  100, 105,  32  Pac.  1030 ;  State  v.  Porter, 
32  Or.  135,  154,  49  Pac.  964 ;  State  v.  Bart- 
mess,  33  Or.  110,  125,  54  Pac.  167;  State  v. 
Smith,  43  Or.  109,  117,  71  Pac.  973 ;  State  v. 
Gibson,  43  Or.  184,  192,  73  Pac  333;  <  State 
v.  Miller,  43  Or.  325,  332,  74  Pac.  658 ;  State 
v.  Gray,  43  Or.  446,  454,  74  Pac.  927 ;  State  v. 
Thompson,  49  Or.  46,  49,  88  Pac.  583,  124  Am. 
St  Rep.  1015;  State  v.  Remington,  50  Or.  99, 
110,  91  Pac.  473 ;  State  v.  Doris,  51  Or.  136, 
157,  165,  94  Pac.  44,  16  I*  R.  A.  (N.  S.)  660; 
State  v.  Doherty,  52  Or.  591,  594,  98  Pac.  152 ; 
State  v.  Pinch,  54  Or.  482,  495,  103  Pac.  505 ; 
State  v.  Goodager,  56  Or.  198,  201,  106  Pac. 
638,  108  Pac.  185;  State  v.  Ryan,  66  Or.  524, 
536,  108  Pac  1009;  State  v.  Meyers,  57  Or. 
50,  56,  110  Pac.  407,  33  L.  R.  A.  (N.  S.)  143. 

The  word  "felony"  is  likewise  a  part  of  the 
language  of  the  books;  for  since  the  time 
slaying  in  self-defense  was  recognized  by  the 
common  law  as  a  right  every  writer  and 
Jurist  who  has  discussed  the  subject  in  the 
light  of  the  common  law  has  inseparably  con- 
nected the  term  "felony"  with  the  right  of 
self-defense. 

Nearly  two  centuries  ago  Sir  Michael  Fos- 
ter wrote  as  follows : 

« 

"In  the  case  of  justifiable  self-defense  the 
injured  party  may  repel  force  by  force  in  de- 
fense of  his  person,  habitation,  or  property 
against  one  who  manifestly  intendeth  and  en- 
deavoreth  by  violence  or  surprise  to  commit  a 
known  felony  upon  either."  Foster's  Crown 
Cases,  273. 

The  words  "known  felony"  are  designedly 
used  for  the  purpose  of  excluding  secret  fel- 
onies. Again  the  same  writer,  when  speak- 
ing of  a  killing  in  a  mutual  conflict,  said: 

"He  therefore  who,  in  the  case  of  a  mutual 
conflict,  would  excuse  himself  upon  the  foot 
of  self-defense,  must  show  that  before  a  mortal 
stroke  given  he  had  declined  any  farther  com- 
bat and  retreated  as  far  as  he  could  with  safe- 
ty, and  also  that  he  killed  his  adversary  through 
mere  necessity,  and  to  avoid  immediate  death. 
If  he  faileth  in  either  of  these  circumstances, 
he  will  incur  the  penalties  of  manslaughter." 
Foster's  Crown  Cases,  277. 

See,  also,  1  Hawk.  P.  C.  82;  1  Hale's  P.  O. 
4S2-4S8;  Wharton  on  Uom.  (3d  Ed.)  361;  2 
Cooley's  Blackstone  (3d  Ed.)  282  (book  IV, 
p.  180). 

In  bis  discourse  on  homicide  Sir  Michael 
Foster  also  wrote  as  follows: 
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"The  right  of  seU-aetense  \a  theme  coses  Is 
founded  in  the  law  of  nature,  and  is  not,  nor 
can  be,  superseded  by  any  law  of  society ;  for 
before  civil  societies  were  formed  (one  may  con- 
ceive of  such  a  state  of  things,  though  it  is 
difficult  to  fix  the  period  when  civil  societies 
were  formed),  I  say  before  societies  were  form- 
ed for  mutual  defense  and  preservation,  the 
right  of  self-defense  resided  in  individuals;  it 
could  not  'reside  elsewhere ;  and  since  in  cas- 
es of  necessity  individuals  incorporated  into 
society  cannot  resort  for  protection  to  the  law 
of  the  society,  that  law  with  great  propriety  and 
strict  justice  considereth  them  as  still  in  that 
instance  under  the  protection  of  the  law  of 
nature."    Foster's  Crown  Cases,  273. 

The  same  thought  Is  expressed  by  Black- 
stone  as  follows: 

"Self-defense,  therefore,  as  it  is  justly  called 
the  primary  law  of  nature,  so  it  is  not,  neither 
can  it  be  in  fact,  taken  away  by  the  law  of 
society."  2  Cooley's  Blackstone,  8  (book  III, 
P.  4). 

This  doctrine  has  been  repeated  with  such 
frequency  that  It  has  come  to  be  almost  an 
axiom  of  the  law.  Isaacs  v.  State,  26  Tex. 
174,  177;  Long  v.  State,  62  Miss.  23,  28; 
Gray  v.  Combs,  7  J.  J.  Marsh.  (Ky.)  478,  23 
Am.  Dec.  431,  436;  Wharton  on  Homicide 
(3d  Ed.)  354;  U.  S.  v.  Outerbridge,  5  Sawy. 
620,  623,  Fed.  Cas.  No.  15,978;  1  Mlchle  on 
Homicide,  322;  Xoung  v.  State,  53  Tex.  Cr. 
R.  416,  110  S.  W.  445,  447,  126  Am.  St  Rep. 
792;  Lander  v.  State,  12  Tex.  462,  476;  Par- 
rish  v.  Com.,  81  Va.  1, 12;  State  v.  Tarter,  26 
Or.  38,  43,  37  Pac.  53 ;  State  v.  Ryan,  56  Or. 
524,  536,  108  Pac.  1009. 

While  it  is  true  that' it  has  been  said  that 
"society  may  curtail  this  right"  of  self-de- 
fense, "and  no  doubt  does  restrain  Its  exercise 
In  many  important  particulars"  (Gray  v. 
Combs,  7  J.  J.  Marsh.  [Ky.]  478,  23  Am.  Dec. 
431,  437;  13  R.  C.  L.  810),  yet  at  this  stage  of 
the  discussion  we  are  not  so  much  interested 
in  determining  whether  society  can  curtail 
the  right  of  self-defense,  or  In  the  extent  to 
which  curtailment  can  be  carried,  as  we  are 
concerned  in  ascertaining  the  exact  meaning 
and  extent  of  the  right  of  self-defense  when 
viewed  In  the  abstract. 

This  right  of  self-defense,  now  often  desig- 
nated by  writers  and  jurists  as  a  natural 
right  which  has  not  been  and  cannot  be  su- 
perseded by  society,  passed  through  a  slow 
process  of  development  before  it  was  finally 
established.  There  was  a  time,  indeed,  when 
homicide  in  self-defense  was  itself  a  capital 
offense.  Originally  slaying  in  self-defense 
operated  as  a  forfeiture  of  the  property  of 
the  slayer,  and,  In  order  to  avoid  the  physi- 
cal penalty  of  his  act,  he  applied  to  the  king 
for  a  pardon.  The  Chancellor  signed  the 
pardon  in  the  king's  name,  but  in  order  to 
avoid  this  useless  formality  "the  Chancellor 
as  the  dispenser  of  equity  soon  surpassed  the 
Chancellor  as  the  mere  keeper  of  the  great ' 


seal."  Finally,  subsequent  to  the  enactment 
of  the  Statute  of  24  Henry  VIII,  c.  5,  "partly 
as  the  result  of  a  statute  (the  statute  last 
mentioned),  and  partly  by  the  liberality  of  the 
courts  of  common  law,"  tbe  equitable  de- 
fense, so  designated  because  of  the  author- 
ity exercised  by  the  Chancellor  as  the  dis- 
penser of  equity,  became  a  legal  defense. 
The  history  of  the  law  of  self-defense  to  the 
middle  of  the  eighteenth  century  was  as  fol- 
lows: 

"Self-defense  merely  was  no  excuse,  but 
ground  for  pardon;  but  it  was  an  excuse  in 
equity,  and  the  equitable  defense  was  at  last  ac- 
cepted at  law."  16  Harvard  Law  Review,  667, 
572. 

See,  also,  21  Cyc.  794  ;  3  Columbia  Law 
Review,  626  ;  2  Pollock  &  Maltland  on  His- 
tory of  English  Law,  479. 

The  law  upon  the  subject  of  forfeiture  re- 
mained in  practice  for  a  long  time;  and, 
while  the  law  Anally  fell  "into  desuetude  In 
the  course  of  the  eighteenth  century,"  yet  it 
was  not  until  1828  that  forfeitures  were  for- 
mally abolished'  in  England  by  9  Geo.  IV,  c. 
31,  {  10,  which  provides  that  no  punishment 
or  forfeiture  shall  be  incurred  by  any  person 
who  shall  kill  another  in  bis  own  dtefense.  3 
Stephen  on  History  of  the  Criminal  Law  of 
England,  77;  2  Pollock  &  Maltland  on  His- 
tory of  English  Law,  481.  Thus  it  appears 
■  that  slaying  in  self-defense,  now  designated 
by  modern  authorities  as  an  inalienable  right, 
was  originally  an  offense,  and  on  that  ac- 
count was  followed  by  a  forfeiture  of  the 
slayer's  property ;  and,  moreover,  it  was  nec- 
essary for  the  slayer  to  apply  for  a  pardon 
in  order  to  avoid  an  additional  penalty, 
which  without  a  pardon  could  be  imposed 
upon  bis  person.  In  an  early  period  par- 
dons were  not  issued  "as  of  course,"  although 
at  a  later  date  they  "became  pardons  ot 
course,"  and  at  a  still  later  time,  instead  of  a 
pardon  being  Issued  by  the  king  or  by  the 
Chancellor,  the  Jury  was  empowered  to  ac- 
quit the  slayer.  The  practice  of  forfeiture 
seems  to  have  endured  longer  than  the  prac- 
tice of  issuing  pardons.  There  is,  therefore, 
in  view  of  the  history  of  the  right  of  self- 
defense,  substantial  foundation  for  the  state- 
ment In  16  Harvard  Law  Review,  567,  that — 

"The  right  to  kill  in  self-defense  was  slowly 
established  and  is  a  doctrine  of  modern  rather 
than  of  medieval  law." 

Although  expressions  may  be  found  In 
some  of  the  earlier  writings  which  go  no  fur- 
ther than  to  say  that  the  assailed  may  slay 
to  prevent  immediate  death,  yet  all  will  ad- 
mit that  the  right  of  self-defense  is  not  con- 
fined within  such  narrow  limits.  It  is  con- 
ceded by  all  that  an  ordinary  assault  with 
the  fists  or  the  danger  of  a  mere  battery 
alone  without  any  danger  or  apparent  danger 
of  more  serious  harm  will  not  Justify  the 
taking  of  human  life.   State  v.  Gray,  43  Or. 
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446,  464,  74  Pac  927;  1  Bishop's  New  Cr. 
Law,  506  ;  21  Cyc  801,  813.  However,  It  Is 
likewise  conceded  by  all  that  a  strong  and 
powerful  man  with  his  fists  alone  Is  capable 
of  visiting  great  -physical  injury  upon  a  weak 
and  frail  man;  and  hence,  when  the  assault 
is  attended  with  such  demonstration  and  the 
present  ability  to  execute  It,  whether  the 
assailant  Is  armed  or  not,  as  to  Indicate  to 
the  assailed,  acting  reasonably  upon  appear- 
ances, that  he  is  In  imminent  danger  of  being 
beaten  and  disfigured,  or  maimed,  or  bis 
life  imperiled,  he  has  a  right  to  withstand 
the  assault,  even  to  the  extent  of  taking  the 
life  of  the  assailant  State  v.  Gray,  43  Or. 
446,  455,  74  Pac  927;  State  v.  Benham,  23 
Iowa,  154,  92  Am.  Dec.  417;  13  R.  C.  L.  820. 
Here  then  is  at  least  one  limitation  upon  ~b. 
right  which,  after  a  slow  process  of  develop- 
ment, was  Incorporated  Into  the  common  law 
and  was  a  part  of  it  when  we  received  and 
accepted  that  great  body  of  law.  Does  the 
common  law  prescribe  any  other  limitations? 
If  It  docs,  what  are  those  limitations? 

One  may  not  lawfully  kill  In  self-defense  to 
prevent  a  simple  assault  or  ordinary  battery 
with  the  fists,  but  one  may  slay  to  avert  a 
-non!  serious  harm.  How  much  more  serious 
must  that  harm  be?  When  common-law 
writers  speak  of  "great  bodily  harm,"  what 
do  they  mean?  Are  the  words  "great  bodily 
barm"  used  to  mean  the  same  thing  as  "fel- 
ony," or  do  they  signify  something  less  than 
or  different  from  a  felony?  The  books 
abound  with  a  variety  of  expressions  when 
speaking  of  the  circumstances  which  will  or 
will  not  justify  slaying  In  self-defense;  as, 
"death  or  great  bodily  harm"  (21  Oyc.  791, 
800,  802,  812,  813-817,  819 ;  13  R.  C.  L.  811, 
813,  814,  820);  "If  the  assault  Is  not  feloni- 
ous,*' the  slayer  is  not  justified  (21  Cyc.  791) ; 
"death,  great  bodily  harm,  or  some  felony" 
(21  Cyc.  800);  "must  be  of  a  felonious  nature; 
it  must  be  of  such  a  nature  as  to  apparently 
indicate  that  If  carried  out  it  will  result  in 
death  or  great  bodily  harm"  (21  Cyc.  801) ; 
killing  is  not  justifiable  "unless  it  Is  ac- 
companied by  acts  Indicating  Imminent  dan- 
ger of  great  bodily  harm  or  felony  *  *  * 
or  if  It  16  some  other  act  less  than  a  felony" 
(21  Cyc.  802) ;  "may  kill  to  save  life,  or  limb, 
or  to  prevent  a  great  crime"  (13  R.  O.  L.  814); 
"loss  of  life  or  of  suffering  serious  bodily 
harm"  (13  R.  C.  L.  816);  "must  be  one  of 
great  injury  to  the  person,  that  would'  maim 
or  be  permanent  in  its  character,  or  which 
might  produce  death"  (Wharton  on  Homi- 
cide, 376) ;  "the  danger  must  Involve  peril 
to  life  or  limb,  though  the  injury  feared  need 
not  necessarily  be  a  forcible  felony,  or  felo- 
nious assault"  (Wharton  on  Homicide,  376, 
citing  Rogers  v.  State,  60  Ark.  76,  29  S. 
W.  894,  31  L.  R.  A.  465,  46  Am.  St.  Rep.  154 ; 
Evans  v.  State,  120  Ala.  269,  25  South.  175; 
Ritchey  v.  People,  23  Colo.  314,  47  Pac  272, 
384). 
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The  holdings  In  Rogers  v.  State  and  Ritch- 
ey v.  People  were  based  upon  statutes ;  and 
so,  too,  many  of  the  modern  precedents  are 
likewise  based  upon  statutes.  In  24  of  the 
states  there  has  been  legislation  defining  tBe 
right  of  self-defense.  In  some  of  the  states, 
as  in  Arizona,  California,  Idaho,  Montana, 
and  Utah,  there  are  statutes  providing  that 
a  homicide  Is  justifiable  when  resisting  any 
attempt  to  murder  any  person  "or  to  commit 
a  felony,  or  to  do  some  great  bodily  Injury 
upon  any  person,"  or,  when  committed  in  the 
lawful  defense  of  such  person  or  certain 
other  named  persons  "when  there  Is  reason- 
able ground  to  apprehend  a  design  to  commit 
a  felony,  or  to  do  some  great  bodily  Injury." 
Rev.  St.  Ariz.  (1913  Penal  Code)  §  180;  Penal 
Code  Cal.  (Deerlng  1915)  §  197;  2  Rev. 
Codes  Idaho,  f  6570  ;  2  Rev.  Codes  Mont. 
1907,  §  8301;  Comp.  Laws  Utah  1917,  §  8032. 
In  Arkansas  tbe  Legislature  has  said  that 
homicide  Is  justifiable  when  committed  in 
necessary  self-defense  "against  one  who 
manifestly  Intends  or  endeavors,  by  violence 
or  surprise,  to  commit  a  known  felony" ;  and, 
further  "In  ordinary  cases  •  *  *  It  must 
appear  that  the  danger  was  so  urgent  and 
pressing  that  In  order  to  save  his  own  life,  or 
to  prevent  his  receiving  great  bodily  Injury, 
the  killing  of  the  other  was  necessary."  Digest 
of  the  Statutes  of  Arkansas,  §§  1911,  1917. 
The  states  of  Colorado  and  Illinois  have  stat- 
utory provisions  like  that  of  Arkansas.  1 
Mills'  Ann.  St.  1912,  §§  1761,  1763;  2  St.  Ann. 
111.  1913,  §S  3763,  3764.  In  Florida  a  homi- 
cide is  justifiable  when  committed  In  the 
lawful  defense  of  such  person  or  of  certain 
named  persons  "when  there  shall  be  a  reason- 
able ground  to  apprehend  a  design  to  commit 
a  felony  or  to  do  some  great  personal  injury." 
2  Comp.  St.  Fla.  1914,  §  3203.  The  states  of 
Minnesota,  New  York,  and  Washington  have 
statutes  like  that  of  Florida.  Gen.  St 
Minn.  1913,  f  8623;  Gilbert's  Cr.  Code  1919, 
§  1055;  Remington  &  Ballinger's  Ann.  C.  & 
St  Wash.  1909,  §  2406.  In  Kansas  the  stat- 
ute reads  as  follows: 

Homicide  shall  be  deemed  justifiable  when 
committed  "in  resisting  any  attempt  to  murder 
such  person,  or  to  commit  any  felony  upon  him 
or  her,  or  in  any  dwelling  house  in  which  such 
person  shall  be ;  or,  second,  when  committed  in 
the  lawful  defense  of  such  person,  *  *  * 
when  there  shall  be  a  reasr-nable  cause  to  ap-' 
prebend  a  design  to  commit  a  felony,  or  to  do 
some  great  personal  injury.  *  •  * "  Gen. 
St.  Kan.  1915,  |  3370. 

Mississippi,  Missouri,  New  Mexico,  North 
Dakota,  Oklahoma,  South  Dakota,  and  Wis- 
consin have  statutes  like  the  legislation  In 
Kansas.  1  Hemingway's  Ann.  Miss.  Code,  } 
960  ;  2  Rev.  St  Mo.  1909,  §  4451;  St  N.  M. 
1915,  i  1471;  2  Comp.  Laws  N.  D.  1913,  | 
9503;  1  Rev.  Laws  Okl.  1910,  $  2334;  Comp. 
Laws  S.  D.  1913,  §  268;  Stats.  Wis.  1917,  | 
4366.  In  Vermont  a  killing  is  guiltless  when 
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a  person  kills  another  "In.  tke  Just  and  nec- 
essary detense  of  Ms  own  \ile"  or  the  life  of 
certain  designated  persons,  or  kills  "another 
who  Is  attempting  to  commit,  murder,  rape, 
burglary  or  robbery,  with  force  or  violence." 
Public  St  Vt.  1906,  §  5698.  The  legislation 
in  Georgia  will  be  referred  to  hereinafter. 
Thus  it  is  seen  that  in  each  of  the  states  of 
Arkansas,  Colorado,  and  Illinois  there  is  a 
statute  which  affirmatively  declares  that  slay- 
ing is  Justifiable  to  prevent  "great  bodily 
harm"';  and  therefore,  in  view  of  this  af- 
firmative legislation,  the  holdings  in  Rogers 
v.  State,  60  Ark.  76,  29  S.  W.  894,  31  L.  R.  A. 
465,  46  Am.  St  Rep.  154,  and  Ritchey  v. 
People,  23  Colo.  314,  47  Pac.  272,  384,  lose 
much  of  their  force  when  attempted  to  be 
applied  In  jurisdictions  like  Oregon,  where 
there  is  no  analogous  legislation.  It  will 
also  be  observed!  that  in  all  the  remaining 
states  to  which  attention  has  been  directed, 
except  the  state  of  Vermont,  the  language  of 
the  statutes  is  in  the  alternative,  for  the 
words  are  "felony  or  *  *  ♦  some  great 
bodily  Injury";  and  hence  precedents  based 
upon  statutes  in  any  of  those  Jurisdictions 
necessarily  proceed  upon  the  theory  that 
"great  bodily  harm"  is  not  always  the  equiv- 
alent of  "felony,"  and  consequently  cases  like 
State  v.  Sloan,  22  Mont.  293,  56  Pac.  £64, 
cannot  aid  us  when  dealing  with  our  statute, 
which  is  wholly  different  from  the  Montana 
enactment  Territory  v^  Baker,  4  N.  M. 
(Johns.)  117,  13  Pac.  30,  40,  is  sometimes  re- 
ferred to  as  authority  for  saying  that  "great 
bodily  harm"  must  amount  to  a  felony  before 
life  may  be  taken  in  self-defense.  When  that 
case  was  decided  there  was  a  statute  declar- 
ing that  homicide  was  Justifiable  when  com- 
mitted in  the  lawful  defense  of  such  person 
"when  there  shall  be  reasonable  ground  to 
apprehend  a  design  to  commit  a  felony,  or  to 
do  some  great  personal  Injury" ;  and  in  view 
of  that  language  it  is  difficult  to  agree  with 
the  conclusion  that  "great  bodily  harm"  must 
amount  to  a  "felony."  The  holding  in  State 
v.  Sloan,  22  Mont.  293,  56  Pac.  364,  is  sound- 
er, more  logical,  and  more  consistent  with 
the  plain  words  of  positive  legislation. 

We  may  now  give  our  attention  to  prece- 
dents which  were  unaffected  by  and  were 
decided  upon  rules  of  the  common  law.  In 
Pond  v.  People,  8  Mich.  150,  Mr.  Justice 
Campbell,  one  of  America's  really  great 
Judges,  said: 

"The  danger  to  be  resisted  must  be  to  life,  or 
of  serious  bodily  harm  of  a  permanent  char- 
acter." 

And  again: 

"The  rule  extends  only  to  cases  of  felony; 
and  in  those  it  is  lawful  to  resist  force  by  force. 
If  any  forcible  attempt  is  made,  with  a  feloni- 
ous intent  against  person  or  property,  the  per- 
son resisting  is  not  obliged  to  retreat,  but  may 
pursue  his  adversary,  if  necessary,  till  he  finds 
himself  out  of  danger." 


In  United  States  ▼.  Wiltberger,  3  Wash. 
C.  C.  515,  Fed.  Cas.  No.  16,738,  Mr.  Justice 
Washington  said: 

"The  law  is  that  man  may  oppose  force  to 
force  in  defense  of  bis  person  *  *  •  against 
one  who  manifestly  endeavors,  by  surprise  or 
violence,  to  commit  a  felony,  as  murder,  rob- 
bery, or  the  like.  *  *  *  The  intent  must  be 
to  commit  a  felony.  If  it  be  only  to  commit  a 
trespass,  as  to  beat  the  party,  it  will  not  justify 
the  killing  of  the  aggressor.  *  •  •  The  in- 
tent to  commit  a  felony  must  be  apparent,  which 
will  be  sufficient  although  it  should  afterwards 
turn  out  that  the  real  intention  was  less  crim- 
inal, or  was  even  innocent.  This  apparent  in- 
tent is  to  be  collected  from  the  attending  cir- 
cumstances." 

In  State  v.  Benham,  23  Iowa,  154,  92  Am. 
Dec  416,  we  find  the  following: 

"There  can  be  no  successful  setting  up  of 
self-defense,  unless  the  necessity  for  taking 
life  is  actual,  present,  urgent,  unless,  in  a  word, 
the  taking  of  his  adversary's  life  is  the  only 
reasonable  resort  of  the  party  to  save  his  own 
life,  or  his  person  from  dreadful  harm,  or 
severe  calamity,  felonious  in  its  character." 

In  State  v.  Kennedy,  20  Iowa,  569,  the 
trial  court  told  the  jury,  among  other  things, 
that,  "unless  there  be  a  plain  manifestation 
of  a  felonious  intent  no  assault  will  justify 
killing  the  assailant,"  and  Mr.  Justice  Dillon, 
speaking  for  the  appellate  court,  said  that  the 
charge  of  the  trial  Judge  expressed  the  law 
"unless  changed  by  statute."  In  Acers  v.  Unit- 
ed States,  164  U.  S.  388,  391, 17  Sup.  Ct.  91, 92 
(41  L.  Ed.  481),  the  trial  court  charged  the 
jury  that  "great  Injury  to  the  person  injured 
that  would  maim  him,  or  that  would  be  per- 
manent in  its  character,  or  that  might  pro- 
duce death,"  and  it  was  held  that  this  "was 
a  fair  definition  of  what  is  necessary  to  con- 
stitute self-defense  by  reason  of  the  existence 
of  a  real  danger."  Among  the  multitude  of 
reported  decisions  announcing  the  rule  as 
stated  In  Pond  v.  People  and  kindred  prece- 
dents the  following  may  be  found:  State  v. 
Thompson,  9  Iowa,  188,  74  Am.  Dec.  342; 
State  v.  Burke,  30  Iowa,  331;  Com.,  v.  Riley, 
Thacher's  Cr.  Cases,  471 ;  Shorter  v.  People, 
2  N.  Y.  193,  51  Am.  Dec.  286;  Brownell  v. 
People,  38  Mich.  732 ;  United  States  v.  Outer- 
bridge,  5  Sawy.  620,  Fed.  Cas.  No.  15,978. 
Additional  authorities  may  be  found  in  the 
opinion  of  Mr.-  Justice  Bennett  rendered  in 
State  v.  Butler,  186  Pac.  55.  At  this  point 
it  is  worth  noting  that  the  excerpt  herein 
quoted  from  State  v.  Benham  is  quoted  with 
approval  in  State  v.  Hawkins,  18  Or.  476, 
487,  23  Pac.  475.  State  v.  Benham  is  also 
cited  in  State  v.  Gray,  43  Or.  446,  456,  74 
Pac.  927,  and  in  State  v.  Doherty,  52  Or.  591, 
596,  98  Pac.  152,  this  court  relied  upon  State 
v.  Benham  and  Acers  v.  United  States. 

The  rule  of  law  justifying  homicide  to  pre- 
vent felonies  extends  to  violent  and  forcible 
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acts  •which  are  by  statute  made  felonies,  even 
though  such  acts  were  not  felonies  at  com- 
mon law.  Pond  v.  People,  8  Mich.  150,  181. 

There  are  a  few  reported  decisions  found 
in  jurisdictions,  which  have  no  legislation 
upon  the  subject,  which  either  intimate  or 
hold  directly  that  the  right  of  self-defense  Is 
dependent  upon  the  essential  quality  and 
inherent  character  of  the  assault  itself 
rather  than  upon  the  grade  of  punishment 
attached  to  it  by  the  law.  Among  the  former 
Is  Evans  v.  State,  120  Ala.  260,  25  South.  175, 
and  yet  in  addition  to  what  was  said  in  El- 
land  v.  State,  52  Ala.  322,  that  court  criticized 
a  requested  charge  in  Blackburn  v.  State, 
86  Ala.  505,  599,  6  South.  96,  because  It  did 
not  assert  that  the  "danger  must  Involve 
peril  to  life  or  limb."  A  case  belonging  to 
the  latter  class  and  directly  holding  that  the 
right  of  self-defense  depends  upon  the  char- 
acter of  the  offense  and  not  upon  the  penalty 
attached  to  It,  is  Gray  v.  Combs,  7  J.  J. 
Marsh.  (Ky.)  478,  23  Am.  Dec  431 ;  but  Mr. 
Bishop  criticizes  that  case  by  saying: 

"These  observations  leave  out  of  view  the  cen- 
tral truth  that  legal  doctrine  is  shaped  to  pro- 
mote certainty  of  judicial  dwision,  as  well  as 
justice  in  the  particular  instances.  And  among 
the  distinctions  devised  to  bring  together  jus- 
tice and  certainty  is  the  division  of  crime  into 
felony  and  misdemeanor,  with  the  different 
consequences  which  flow  from  each."  1  Bish- 
op's New  Cr.  Law,  515. 

In  brief,  the  rule  seems  to  be  as  firmly 
established  as  quantity  and  quality  of  prec- 
edents can  establish  any  given  doctrine  that 
the  right  of  self-defense,  in  the  absence  of  a 
statute,  is  at  common  law  limited  to  the  pre- 
vention of  felonies,  and  that  an  assault,  ac- 
tual or  threatened,  which  does  not  really  or 
apparently  involve  harm  amounting  to  a 
felony,  Is  not  "great  bodily  harm"  within 
the  meaning  of  the  books.  It  is  true  that  the 
classification  of  crimes  unde'r  our  Code  turns 
upon  the  penalty  attached  to  a  given  crime; 
but  the  same  thing  has  always  been  true  of 
crimes  at  common  law.  In  2  Pollock  &  Malt- 
land  on  History  of  English  Law,  466,  the 
authors  define  felonies  and  there  remark : 

"We  thus  define  felony  by  its  legal  effect; 
any  definition  that  would  turn  on  the  quality 
of  the  crime  is  unattainable." 

If  we  now  turn  to  our  Code  and  examine 
the  chapter  on  "Crimes  Against  the  Person," 
it  will  be  seen  that  every  crime  in  the  chap- 
ter Is  made  a  felony  within  the  meaning  of 
the  law  of  self-defense,  which  deems  an  act 
a  felony  If  it  may  be  punished  by  Imprison- 
ment in  the  penitentiary,  except  section  1924, 
L.  O.  L.,  defining  assault  and  battery,  section 
1925,  L.  O.  L.,  which  makes  it  an  offense 
purposely  to  point  a  gun  at  another,  even 
though  done  without  malice,  and  section 


1030,  L.  O.  L.,  which  defines  libel;  so  that, 
if  section  1909,  L.  O.  L.,  is  construed  to  mean 
what  it  plainly  says,  it  is  equivalent  to  say- 
ing, so  far  as  practical  results  are  concerned, 
that  slaying  in  self-defense  may,  if  neces- 
sary, be  resorted  to  in  order  to  prevent  any 
"known"  crime  against  the  person  except 
simple  assault  and  battery.  The  act  of  point- 
ing a  gun  at  another  may  also,  in  certain 
circumstances,  actually  be  or  appear  to  be 
a  felony;  and  hence,  for  all  practical  pur- 
poses, it  may  with  propriety  be  said  that 
section  1909,  L.  O.  L.,  includes  every  offense 
Involving  bodily  harm,  except  the  single  mis- 
demeanor of  simple  assault  and  battery. 
■  The  legislation  in  Georgia  is  exactly  like 
the  legislation  in  this  state.  There,  as  here, 
crimes  are  divided  into  felonies  and  mis- 
demeanors, and  there,  as  here,  felonies  in- 
clude all  offenses  punishable  by  death  or  im- 
prisonment In  the  penitentiary,  while  "every 
other  crime  is  a  misdemeanor."  6  Park's 
Ann.  Code  Ga.  1914,  f  2.  In  section  70  of  the 
Georgia  Code  we  read: 

"There  being  no  rational  distinction  between 
excusable  and  justifiable  homicide,  it  shall  no 
longer  exist.  Justifiable  homicide  Is  the  kill- 
ing of  a  human  being  by  commandment  of  the 
law  in  execution  of  public  justice;  by  per- 
mission of  the  law  in  advancement  of  public 
justice ;  in  self-defense,  or  in  defense  of  habita- 
tion, property,  or  person,  against  one  who  man- 
ifestly intends  or  endeavors,  by  violence  or 
surprise,  to  commit  a  felony  on  either;  or 
against  any  persons  who  manifestly  intend  and 
endeavor,  in  a  riotous  and  tumultuous  manner, 
to  enter  the  habitation  of  another  for  the  pur- 
pose of  assaulting  or  offering  personal  violence 
to  any  person  dwelling  or  being  therein." 

This  statute  has  been  in  force  in  Georgia 
since  1817  (Prince's  Digest  of  Laws  of  Geor- 
gia, 347);  and  beginning  with  Hudgins  v. 
State,  2  Kelly  (2  Ga.)  173,  182,  decided  in 
1847,  down  to  the  latest  reported  decision, 
the  Supreme  Court  of  that  state  has  consist- 
ently upheld  the  statute  and  ruled  that  a 
killing  to  prevent  an  injury  not  amounting 
to  more  than  a  misdemeanor  is  not  Justifiable. 

In  Powell  v.  State,  101  Ga.  9,  23,  29  S.  B. 
309,  818  (65  Am.  St.  Rep.  277),  it  is  said,  that 
section  70  and  another  section  of  the  Georgia 
Code  "are  parts  of  the  common  law."  In 
Battle  v.  State,  103  Ga.  53,  59,  29  S.  B.  491, 
493,  the  trial  judge  refused  to  charge  the  jury 
that: 

"If  the  jury  should  believe  from  the  evidence 
that  the  defendant  hit  the  deceased  the  fatal 
blow  in  defense  of  his-  person,  to  prevent  a 
serious  personal  injury,  the  defendant  would  be 
justified  in  killing  the  deceased,  or  that  de- 
fendant killed  deceased  to  prevent  a  felony  be- 
ing committed  upon  his  property  by  deceased, 
then  the  killing  would  be  justifiable ;  or,  if  the 
killing  was  done  to  prevent  the  deceased  from 
committing  a  trespass  upon  his  property,  the 
killing  would  not  be  murder,  but  would  only 
be  manslaughter." 
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On  appeal  the  defendant  complained  be- 
cause the  requested  charge  was  not  given, 
and  the  Supreme  Court  said: 

"We  cannot  think  that  any  proposition  con- 
tained in  this  written  request  to  charge  should 
have  been  given  in  charge  to  the  jury.  So  far 
as  the  first  is  concerned,  it  is  not  the  law.  The 
language  of  our  Code  justifies  a  homicide  to  pre- 
vent the  commission  of  a  felony  upon  the  per- 
son of  the  slayer.  An  act  of  violence  committed 
on  the  person  of  another,  which  is  included 
within  the  class  of  offenses  which  the  law 
declares  to  be  felonies,  will  always  include  a 
serious  personal  injury ;  but  an  act  of  violence 
so  committed,  although  it  amounts  to  a  'serious 
personal  injury^  does  not  necessarily  come 
within  the  class  of  crimes  known  as  felonies. 
If,  under  our  Code,  the  injury  about  to  be  in- 
flicted was  less  than  a  felony,  it  would  not  be 
sufficient  cause  to  justify  the  taking  of  life  in 
self-defense.  This  justification  is  complete  only 
(when  the  life  of  the  assailant  is  taken)  where 
the  deceased  manifestly  intended  or  endeavored 
by  violence  or  surprise  to  commit  a  felony  on 
the  person  of  the  accused." 

In  Drew  T.  State,  136  Ga.  658,  661,  71  S.  E. 
1108,  1110,  Mr.  Justice  Lumpkin  ruled  as 
follows: 

"It  may  be  said  that  the  taking  of  human  life 
by  a  private  person  is  a  grave  matter,  and  Is 
generally  to  be  justified  only  as  an  actual  or 
reasonably  apparent  necessary  defensive  or  pre- 
ventive measure  against  a  trespass  amounting 
to  a  felony." 

The  following  are  among  the  other  Georgia 
precedents:  Keener  v.  State,  18  Go.  104,  63 
Am.  Dec.  269;  Aaron  v.  State,  31  Ga.  167; 
Simmons  v.  State,  79  Ga.  696,  4  S.  E  894; 
Cumming  v.  State,  99  Ga.  664,  27  S.  E.  177; 
Crawford  v.  State,  90  Ga.  701,  17  S.  B.  628, 
35  Am.  St.  Rep.  242;  Smarrs  v.  State,  131 
Ga.  21,  61  S.  B.  914;  McCray  v.  State,  134 
Ga.  416,  58  S.  B.  62,  20  Ann.  Cas.  101 ;  Wor- 
ley  v.  State,  136  Ga.  231,  71  S.  B.  153;  John- 
son v.  State,  136  Ga.  804,  72  S.  E.  233. 

While  It  has  been  held  error  to  refuse  to 
give  a  requested  instruction  defining  the 
meaning  of  the  term  "felony,"  it  has  also  been 
decided  that,  in  the  absence  of  a  request, 
failure  to  Inform  the  jury  of  the  meaning  of 
the  word  will  not  necessarily  work  a  reversal. 
Holland  v.  State,  3  Ga.  App.  465,  60  S.  E.  205; 
Roberts  v.  State,  114  Ga.  450,  40  S.  E.  297; 
Pickens  v.  State,  132  Ga.  46,  63  S.  E.  783; 
Mills  v.  State,  133  Ga.  155,  65  S.  E.  368; 
Scott  v.  State,  137  Ga.  337,  73  S.  E.  575; 
Helms  v.  State,  138  Ga.  826,  76  S.  E.  353. 

If  we  again  give  our  attention  to  our  own 
precedents,  we  shall  see  that,  although  the 
words  "great  bodily  harm"  have  become  a  part 
of  our  judicial  vocabulary,  nevertheless  it  has 
never  been  expressly  decided  that  section 
1909,  L.  O.  L.,  does  not  mean  what  it  says, 
but,  upon  the  contrary,  this  court  has  more 
than  once  used  the  words  "felony"  and  "felo- 
nious" when  describing  the  character  of  the 
assault  which  will  justify  slaying  in  self-dc- 


fense.  Goodall  v.  State,  1  Or.  334,  838,  80 
Am.  Dec.  396.  In  State  v.  Olds,  19  Or.  397, 
431,  24.Pac.  394,  417,  we  read: 

"The  right  either  of  the  state  or  of  an  In- 
dividual to  take  human  life  most  be  sanctioned 
by  law.  In  the  latter  case  it  must  appear  that 
it  was  done  to  prevent  the  commission  of  a 
felony  upon  the  individual,  etc,  as  provided 
in"  section  1909,  L.  O.  L. 

In  State  v.  Smith,  43  Or.  109,  117,  71  Pac. 
973,  976,  it  was  said: 

"Before  one  can  excuse  his  conduct  in  taking 
the  life  of  another,  it  must  appear  that  it  was 
done  to  prevent  the  apparent  commission  of  a 
felony  by  the  latter  upon  him"— citing  State  v. 
Olds,  19  Or.  897,  24  Pac.  394. 

In  State  v.  Doberty,  52  Or.  591,  596,  98 
Pac.  152, 154,  we  find  the  following: 

"Pear  of  a  slight  injury  is  not  sufficient,  nor 
will  a  mere  assault,  not  felonious,  furnish  an 
excuse  for  the  taking  of  life.  •  •  *  But,  con- 
sidering the  relative  age  and  strength  of  the 
parties  or  the  ferocity  of  the  attack,  if  the  In- 
tended beating  is  of  such  a  character  as  to  en- 
danger life  or  limb,  then  it  will  be  felonious, 
and  the  assaulted  person  is  justified  in  taking 
the  life  of  his  assailant  if  necessary  to  preserve 
his  own  or  protect  him  from  such  a  beating." 

In  State  v.  Walsworth,  54  Or.  371, 103  Pac. 
516,  Charles  H.  Walsworth  and  Norval  Wals- 
worth were  tried  and  convicted  of  the  mur- 
der of  James  F.  Mankin.  They  defended 
upon  the  ground  of  self-defense,  and  they 
also  asserted  the  right  of  Norval  Walsworth 
to  protect  his  mother  from  danger.  Refer- 
ring to  the  charge  given  to  the  jury,  this 
court,  speaking  through  Mr.  Justice  McBride, 
used  the  following  language: 

"The  charge  of  the  court  admirably  stated  the 
issues  to  the  jury,  and  the  general  charge  upon 
the  law  of  self-defense,  so  far  as  it  related  to 
the  right  of  Norval  and  Charles  H.  Walsworth 
to  defend  themselves,  is  a  model  charge;  but 
the  court  entirely  omitted  to  charge  the  jury 
upon  the  right  of  defendant,  Norval  Walsworth, 
to  protect  his  mother  from  danger  to  her  life 
from  an  alleged  unjustifiable  attack  upon  the 
house  by  deceased  and  his  brother." 

An  examination  of  the  original  record 
shows  that  this  "model  charge"  upon  the  sub- 
ject of  self-defense  contains  the  following  lan- 
guage taken  from  State  v.  Benham,  23  Iowa, 
154,  92  Am.  Dec.  416,  and  repeated  approving- 
ly in  State  v.  Hawkins,  18  Or.  476,  487,  23 
Pac.  475,  479: 

"The  law  regards  human  life  as  the  most 
sacred  of  all  interests  committed  to  its  pro- 
tection, and  there  can  be  no  successful  setting 
up  of  self-defense  unless  the  necessity  of  tak- 
ing life  is  actual,  present,  urgent;  unless,  in 
a  word,  the  taking  of  his  adversary's  life  is  the 
only  reasonable  resort  of  the  party  to  save  his 
own  life  or  bis  person  from  dreadful  harm  or 
severe  calamity  felonious  in  its  character." 
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The  following  are  additional  apropos  deci- 
sions rendered  by  this  court:  State  v.  Tarter, 
26  Or.  38,  45,  37  Pac.  63 ;  State  v.  Thompson, 
49  Or.  46,  49,  88  Pac.  583,  124  Am.  St  Rep. 
1015;  State  v.  Young,  52  Or.  227,  232,  96 
Pac.  1067,  18  L.  R.  A.  (N.  S.)  688,  132  Am. 
St.  Rep.  689. 

When  our  statute  justifies  homicide  to  pre- 
vent a  felony,  it  is  a  confirmation  of  rather 
than  a  departure  from  the  common-law  rule. 
Violence  to  the  person  which  amounts  to  no 
more  than  the  misdemeanor  of  simple  assault 
and  battery  does  not  justify  taking  life ;  but  a 
person  is  justified  In  slaying  to  avert  immi- 
nent danger  of  violence  amounting  to  a  felony. 
Violence  which  rises  to  the  degree  of  a  felony 
Is  "great  bodily  harm" ;  violence  which  falls 
to  the  degree  of  a  misdemeanor  is  not  "great 
bodily  harm."  There  was  no  error  in  inform- 
ing the  jury  that  "the  danger  must  be  that 
of  a  threatened  felony." 

I  concur  with  Mr.  Justice  BURNETT'S 
criticism  of  that  part  of  the  charge  to  the 
jury  which  speaks  of  indirect  evidence;  and 
I  also  concur  in  what  he  says  on  the  sub- 
ject of  uncpmmunlcated  threats. 

The  judgment  should  be  reversed,  and  a 
new  trial  granted'  for  the  reasons  hereinbe- 
fore stated. 

McBRIDE,  O.  J.,  and  BEAN,  BENSON, 
and  BENNETT,  JJ.,  concur. 


ARMSTRONG  t.  LARSEN.    (No.  3378.) 

(Supreme  Court  of  Utah.    Dec.  3,  1919.  Re- 
hearing Denied  Jan.  2,  1920.) 

1.  Contracts  <8=»17«(1)— Necessity  of  IN- 
STRUCTIONS AS  TO  BIGHTS  OP  PASTIES  UN  DEB 
UNAMBIGUOUS  CONTBACT. 

Where  the  terms  of  a  written  contract  sued 
upon  are  neither  ambiguous  nor  uncertain,  it  is 
the  duty  of  the  court  to  construe  the  contract 
and  to  advise  the  jury  of  the  respective  rights 
of  the  parties  thereunder.  f 

2.  Appeal  and  ebbob  <S= 1067— Refusal  of 

INSTRUCTIONS  EXPLAINING  UNAMBIGUOUS 
CONTBACT  PREJUDICIAL  EBBOB. 

In  an  action  for  breach  of  a  contract  to  de- 
liver lambs  sold,  where'  defendant  claimed  that 
the  agreement  required  only  whether  lambs  born 
of  his  herd  to  be  delivered,  which  requirement 
did  not  appear  in  contract,  it  was  prejudicial 
error  to  refuse  to  instruct,  aa  requested,  that 
contract  was  not  so  limited,  i 

3.  Trial  <8=>260(9)— Ebbob  in  refusing  in- 
struction NOT  CUBED  BT  INSTRUCTION 
GIVEN. 

In  an  action  for  breach  of  a  contract  to  de- 
liver lambs  wherein  defendant  claimed  that 


1  Citing  Bank  v.  Peternon,  33  Utah,  209,  93  Pac. 
666,  126  Am.  St.  Rep.  817. 


only  whether  lambs  raised  from  his  own  herd 
were  to  be  included,  refusal  of  an  instruction 
that  the  contract  did  not  contain  such  a  limita- 
tion held  not  cured  by  another  instruction  mere- 
ly to  the  effect  that  the  breach  of  the  contract 
gave  rise  to  a  cause  of  action  for  damages; 
such  instruction  being  in  no  sense  an  interpreta- 
tion of  the  legal  rights  of  the  parties.* 

4.  Evidence  <£=>155(10)— Entire  convebsa- 
tion  relating  to  accord  and  satisfaction 
admissible. 

In  an  action  for  breach  of  a  contract  to 
deliver  lambs  sold,  wherein  defendant  alleged 
the  making  of  a  subsequent  contract  that  only 
wether  lambs  born  of  bis  own  herd  were  to  be 
delivered,  it  was  error  to  refuse  to  admit  the 
entire  conversation  relating  to  such  subsequent 
agreement,  since  if  it  had  existed  it  would  have 
been  one  of  accord  and  satisfaction. 

5.  Trial  «j=»251(4)— Instruction  submitting 
issue  of  breach  of  contbact,  not  appli- 
cable to  issue,  ebbob. 

In  an  action  for  breach  of  a  contract  to 
deliver  lambs,  where  defendant  while  admitting 
the  breach  claimed  the  subsequent  contract  pro- 
vided merely  for  the  delivery  of  wether  lambs 
born  of  his  own  herd,  instructions  submitting 
the  issue  of  breach  to  the  jury  held  erroneous. 

Appeal  from  Seventh  District  Court,  San- 
pete County;  George  Christensen,  Judge. 

Action  by  John  Armstrong  against  James 
Larsen.  Judgment  for  defendant,  and  plain- 
tiff appeals.  Reversed  and  remanded,  with 
instructions. 

Delworth  Woolley,  of  Manti,  for  appellant. 
James  W.  Cherry,  of  Mt  Pleasant,  for  re- 
spondent. 

GIDEON,  J.  This  is  an  action  for  breach 
of  contract  On  March  12, 1917,  plaintiff  and 
defendant  entered  into  the  following  written 
agreement: 

"This  contract  between  James  Larsen  of  Mt. 
Pleasant,  Utah,  and  John  Armstrong  of 
Ephraim,  Utah,  the  said  James  Larsen  agrees 
to  sell  1,000  lambs  to  John  Armstrong  and  de- 
liver them  on  his  farm  in  Pigeon  Hollow  Octo- 
ber 5th  or  6th,  1917,  for  ten  cents  per  pound, 
said  lambs  to  be  weighed  up  dry  with  dry 
fleeces  after  twelve  hours  stand  in  dry  corral; 
all  body  wrinkles,  scrubs,  beaters,  lame  and  sick 
cut  back;  said  lambs  to  be  dipped  if  there  is 
dipping  order  and  to  pass  inspection  at  time  of 
delivery ;  said  James  Larsen  hereby  acknowl- 
edges receipt  of  fifty  cents  per  head  as  part  pay- 
ment; that  balance  of  purchase  price  to  be  paid 
at  time  of  delivery." 


The  foregoing  contract  is  alleged  in  the 
complaint;  also,  the  delivery  of  511  of  the 
1,000  lambs.  Damage  Is  claimed  for  failure 
to  deliver  the  full-  number  specified. 

The  answer  admits  entering  into  the  writ- 
ten contract  but  alleges : 

>  Bailor  Spalding-Livingston  Co.,  43  Utah,  635, 
136  Pac.  962. 
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"That  in  addition  thereto  tbe  Bald  parties  ex- 
pressly agreed  that  the  number  and  kind  of 
lambs  agreed  to  be  sold  and  delivered  was  re- 
stricted and  limited  to  the  male  wether  lambs 
to  be  born  to  the  herd  or  band  of  sheep  then 
owned  by  defendant.  Defendant  alleges  that 
the  number  of  male  wether  lambs  theretofore 
born  of  that  herd  or  band  of  sheep  owned  by 
him  at  the  date  of  said  agreement  amounted  to 
511  head,  and  no  more,  all  of  which  were  deliv- 
ered to  said  plaintiff  pursuant  to  said  agree- 
ment" 

As  a  further  defense,  it  is  alleged  that  at 
the  date  of  the  delivery  of  the  511  lambs  de- 
fendant agreed  to  deliver  an  additional  100 
lambs  not  included  in  the  contract  at  the 
price  of  10  cents  per  pound,  and  that  plain- 
tiff accepted  such  additional  lambs  in  full 
satisfaction  of  defendant's  obligations  under 
said  agreement. 

In  his  reply  plaintiff  admitted  the  receipt  of 
91  lambs  in  addition  to  the  511,  but  denied 
that  the  same  were  received  in  discharge  or 
release  of  the  defendant  from  the  obligations 
of  the  written  contract 

All  that  part  of  defendant's  answer  alleging 
that  an  agreement  was  made  by  the  parties 
to  the  effect  that  the  terms  of  the  contract 
were  restricted  to  either  lambs  born  to  the 
herd  of  defendant  or  to  whether  lambs  was 
stricken  out  on  motion  of  plaintiff  as  "sham 
and  irrelevant."  On  the  issues  then  remain- 
ing the  case  went  to  trial.  The  jury  returned 
a  verdict  in  favor  of  the  defendant.  Plaintiff 
appeals. 

The  admission  of  testimony  over  plaintiff's 
objections,  the  giving  of  certain  instructions, 
and  the  refusal  to  give  other  instructions  as 
requested  by  plaintiff,  are  assigned  as  error. 

The  status  of  the  pleadings  left  only  two 
questions  for  the  Jury  to  determine:  (1)  Did 
the  plaintiff  and  defendant  agree  that  the 
delivery  and  acceptance  of  the  additional  91 
lambs  at  the  price  of  10  cents  per  pound 
should  be  In  full  satisfaction  of  defendant's 
obligations  under  the  contract?  (2)  If  such 
lambs  were  not  so  accepted,  what  amount  of 
damages,  if  any,  was  the  plaintiff  entitled  to 
recover?  If  the  jury  determined  the  first 
question  in  favor  of  defendant,  it  was  not  nec- 
essary to  consider  and  determine  the  second. 

The  court  was  evidently  of  the  opinion  that 
by  the  terms  of  the  contract  the  defendant 
was  not  entitled  to  limit  or  vary  the  written 
agreement  by  showing  that  only  wether  lambs 
and  such  wether  lambs  as  were  born  of  de- 
fendant's herd  were  intended  to  be  included 
in  the  contract  The  defendant  testified,  how- 
ever, in  repeating  the  alleged  conversations 
between  plaintiff  and  defendant  at  the  date 
of  the  delivery  of  the  511  lambs,  and  in  an- 
swer to  the  statement  made  by  the  plaintiff, 
that  he  (plaintiff)  could  buy  the  number  of 
lambs  not  delivered  as  fixed  by  the  contract 
and  make  the  defendant  pay  the  difference: 

"You  can  do  as  you  like  about  that,  and  then 
I  says  you  are  not  entitled  to  this  kind  of  lambs; 


you  are  not  entitled  to  anything  but  wether 
lambs." 

In  answer  to  the  further  question,  "Was 
there  anything  said  about  what  he  was  en- 
titled to  dor  the  witness  replied,  "I  said  that 
he  wasn't  entitled  to  anything  but  fat  weth- 
er lambs.'"  The  same  thought  was  afterwards 
repeatedly  reaffirmed  in  the  testimony  of  the 
same  witness.  This  and  other  similar  testi- 
mony by  the  defendant  and  his  witnesses  must 
have  tended  to  impress  the  jury  that  it  was 
the  intent  of  the  parties  at  the  time  of  mak- 
ing the  contract  that  only  wether  lambs  from 
the  herd  of  the  defendant  were  included  in 
the  contract  and  that  the  defendant  was  not 
obligated  to  deliver  any  other  or  additional 
lambs.  Much  of  this  testimony  was  admitted 
without  objection,  but  at  the  close  of  the  case 
the  plaintiff  requested  the  court  to  give  the 
following  instruction: 

"You  are  instructed  that  the  contract  in  this 
case  specifies  1,000  head  of  lambs  and  that  it 
does  not  limit  the  lambs  which  Lars  en  agreed 
to  sell  to  the  wether  lambs  of  Larsen's  herd; 
but  that  the  term  '1,000  lambs'  means  simply 
1,000  young  sheep,  which  may  be  ewe  lambs  or . 
wether  lambs  or  may  be  made  up  of  both  ewe 
lambs  and  wether  lambs.  Neither  does  the  con- 
tract apply  only  to  the  lambs  of  Larsen's  herd ; 
the  only  limitations  in  the  contract  being  that 
the  lambs  of  the  kind  therein  mentioned,  to  wit 
the  sick,  the  cripples,  those  with  body-wrinkles, 
and  beaters,  which  are  the  motherless  lambs, 
should  be  cut  back  or  taken  out  of  the  herd 
before  delivery  to  the  buyer." 

The  refusal  of  the  court  to  give  this  Instruc- 
tion is  assigned  as  error. 

[1, 2]  The  terms  of  the  written  contract  are 
neither  ambiguous  nor  uncertain.  It  was 
therefore  the  duty  of  the  court  to  construe 
the  contract  and  advise  the  jury  of  the  re- 
spective rights  of  the  parties  thereunder.  The 
request  embodied  a  correct  interpretation  of 
the  contract.  It  was  the  duty  of  the  court  to 
give  that  or  similar  instruction.  The  failure 
to  do  so,  in  our  judgment,  constituted  preju- 
dicial errpr.  Bank  v.  Peterson,  33  Utah,  209, 
93  Pac.  566,  126  Am.  St.  Rep.  817;  Lowry  v. 
Megee,  52  Ind.  107;  Kamphouse  v.  Gaffner,  73 
111.  453;  Gage  v.  Meyers,  59  Mich.  300,  26  N. 
W.  522. 

[3]  Nor  do  we  think  the  court  by  its  sixth 
instruction  cured  the  error  in  refusing  the 
above  request  In  that  instruction  the  jury 
were  told  that  the  contract  was  admitted; 
that  the  defendant  In  that  contract  agreed  to 
sell  and  deliver  to  the  plaintiff  1,000  lambs ; 
that  the  failure  of  refusal  on  the  part  of  the 
defendant  to  deliver  lambs  "of  the  kind  de- 
scribed in  said  contract"  constituted  a  breach 
of  the  same  on  the  part  of  tne  defendani 
which  at  once  gave  rise  to  a  cause  of  action 
In  plaintiff's  favor  for  damages.  Nothing  is 
said  In  that  instruction  that  would  enlighten 
the  jury  respecting  the  nature  or  kind  of  lambs 
described  In  the  contract  or  what  quality  of 
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lambs  the  defendant  was  obligated  to  deliver 
and  the  plaintiff  had  a  right  to  demand.  In 
other  words,  the  instruction  was  simply  to 
the  effect  that  the  breach  of  the  contract  gave 
rise  to  a  cause  of  action  for  damages  and 
was  in  no  sense  an  interpretation  or  definition 
of  the  legal  rights  and  duties  of  the  parties 
to  the  contract  gathered  and  determined  from 
the  terms  of  the  contract  Some  additional 
Instruction  such  as  the  one'  requested,  inter- 
preting and  applying  the  provisions  of  the 
contract,  should  have  been  given.  Bailey  v. 
Spalding-Livingston  Co.,  43  Utah,  635,  136 
Pac.  062. 

[*}  The  new  agreement  of  accord  and  satis- 
faction, if  it  existed,  grew  out  of  and  was  the 
result  of  the  negotiations  had  between  plain- 
tiff and  defendant  at  the  date  of  delivery  of 
the  511  lambs.  The  making  of  any  such  agree- 
ment or  adjustment  Is  denied  by  plaintiff. 
The  consummation  or  existence  of  such  agree- 
ment was  therefore  a  question  of  fact  to  be 
determined  by  the  Jury.  The  defendant  was 
well  within  his  rights  in  insisting  upon  having 
presented  to  the  jury  the  entire  conversations 
between  the  parties  at  that  time  relating  to 
and  which  defendant  claimed  constituted  or 
led  up  to  the  contract  made  at  that  time.  In 
these  conversations,  as  shown  by  the  record, 
reference  was  repeatedly  made  to  the  rights 
of  the  parties  under  the  contract  and  what  the 
defendant  Insisted  was  his  duty  thereunder 
respecting  the  kind  of  lambs  to  be  delivered 
by  him.  Such  testimony  constituted  addition- 
al reasons  why  it  was  Incumbent  upon  the 
court  to.  give  the  requested  instruction  or 
some  similar  instruction  embodying  the  same 
thought.  Had  the  court  by  any  instruction  ad- 
vised the  Jury  that  that  particular  testimony 
could  in  no  way  have  any  bearing  upon  or 
limit  the  rights  of  the  plaintiff  under  the  writ- 
ten contract,  but  that  they  could  consider  that 
testimony  only  in  determining  whether  the 
alleged  agreement  of  accord  and  satisfaction 
had  been  entered  Into,  the  failure  to  give  the 
requested  Instruction  might  not  have  consti- 
tuted reversible  error;  but,  the  matter  having 
been  called  to  the  attention  of  the  court  by 
defendant's  request,  it  was  its  duty  to  Instruct 
as  requested  or  to  give  some  similar  instruc- 
tion. 

Complaint  is  also  made  of  certain  remarks 
made  by  counsel  for  respondent  while  ad- 
dressing the  jury.  At  another  trial  of  this 
cause  an  occasion  for  that  line  of  argument  is 
not  likely  to  occur.  For  that  reason  no  opin- 


ion is  expressed  as  to  whether  or  not  this 
particular  assignment  of  error  has  merit 

[I]  As  this  case  must  be  reversed  and  a 
new  trial  had,  it  seems  advisable  that  some 
reference  be  made  to  certain  other  instruc- 
tions given  to  the  Jury  upon  which  no  assign- 
ments of  error  are  predicated,  and  which 
therefore  are  not  before  this  court  so  far  as 
this  appeal  is  concerned.  The  court,  after 
stating  the  Issues  by  reading  the  pleadings, 
proceeded  to  tell  the  Jury  that,  the  execution 
of  the  contract  being  admitted,  one  of  the 
material  Issues  left  for  the  jury's  determi- 
nation was:  Did  the  defendant,  on  or  about 
October  8,  1917,  comply  with  and  fulfill  the 
terms  of  said  contract?  The  jury  were  then 
instructed,  in  the  next  subdivision,  that  if 
they  found  that  the  defendant  did  not  comply 
with  and  fulfill  the  terms  of  the  contract  on 
October  8,  1917,  they  should  then  determine 
whether  the  plaintiff,  for  the  consideration  of 
the  sale  of  the  91  additional  lambs  at  10  cents 
per  pound,  agree'd  to  release  and  discharge 
the  defendant  from  all  obligations  under  the 
contract  In  the  next  subdivision  of  the  same 
Instruction  the  Jury  were  told  that  if  they 
found  that  the  defendant  did  not  fulfill  the 
terms  of  the  contract  on  October  8, 1917,  and 
if  they  further  found  that  the  plaintiff  did  not 
agree  to  release  the  defendant  by  reason  of 
the  sale  of  the  additional  sheep,  then  they 
should  determine  the  amount  of  damages, 
if  any,  the  plaintiff  had  sustained  by  the 
breach  of  the  contract.  As  indicated  above, 
the  question  of  the  breach  of  the  contract 
was  not  in  issue.  It  was  testified  by  both  the 
plaintiff  and  the  defendant  and  all  the  other 
witnesses  testifying  upon  that  point  that  the 
full  number  of  lambs  mentioned  in  the  con- 
tract had  not  been  delivered.'  The  breach 
of  the  contract,  under  the  proper  construction 
of  the  contract,  was  therefore  not  in  issue 
and  was  not  hi  question,  and  the  jury  had 
nothing  to  consider  or  find  upon  that  issue. 
The  other  propositions  included  In  that  in- 
struction were  erroneous  for  the  reason  that 
they  contained  elements  which  were  not  nec- 
essary for  the  jury  to  consider  in  determining 
their  answer  to  the  question  propounded  In 
such  subdivision  or  instruction. 

The  judgment  is  reversed,  and  the  cause  is 
remanded  to  the  district  court,  with  instruc- 
tions to  grant  a  new  trial.  Appellant  to  re- 
cover costs  on  appeal. 

CORFMAN,  C.  J.,  and  FRICK,  WEBER, 
and  THURMAN,  JJ.,  concur. 
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CRAM  et  aX  v.  REYNOLDS  et  al.  (No.  3368.) 

(Supreme  Court  of  Utah.  Dec.  12,  1919.) 

X.  Reformation  of  instruments  ®=»17(1), 
45(2)— Peoof  or  mutual  mistake  to  au- 
thorize REFORMATION  VTU8T  BE  CONVINCING. 

Mutual  mistakes  can  be  corrected,  and 
courts  will  reform  a  contract  so  as  to  express 
what  the  parties  actually  agreed  on  and  make 
it  express  the  terms  on  which  the  minds  of  both 
parties  met,  but  the  proof  must  be  clear,  dis- 
tinct, satisfactory,  and  convincing,  and  not 
merely  a  preponderance  of  the  evidence.* 

2.  Evidence  <&=>  75— Inference  against  par- 
ty from  failure  to  rebut  adverse  evi- 
dence. 

When  a  party  has  the  means  in  his  power  of 
rebutting;  and  explaining  the  evidence  adduced 
against  him,  if  it  does  not  tend  to  the  truth, 
omission  to  do  so  furnishes  a  strong  inference 
against  him. 

3.  Appeal  and  error  <8=»1009(4)— Findings 
in  equity  may  be  disregarded. 

In  an  equity  case,  when  the  findings  of  fact 
are  clearly  not  Justified  by  the  evidence,  in  the 
opinion  of  the  Supreme  Court,  it  is  the  court's 
duty  to  arrive  at  the  conclusion  it  thinks  com- 
pelled by  the  proof,  regardless  of  the  trial 
judge.* 

4.  Reformation  of  instruments  <S=>45(3) 
—Mistake  in  omission  from  contract  of 
water  rights  or  stock  shown  by  evi- 
dence. 

Evidence  held  to  show  that  written  contract 
for  the  sale  of  land  by  defendants  to  plaintiffs 
omitted  certain  water  rights  or  shares  of  stock 
in  an  irrigation  company  by  mutual  mistake  of 
the  parties  known  to  and  fraudulently  relied 
upon  by  a  defendant. 

Appeal  from  District  Court,  Salt  Lake 
County;  W.  H.  Bramel,  Judge. 

Action  by  Sidney  A.  Cram  and  Lutie  M. 
Cram  against  C.  D.  Reynolds  and  Annie  E. 
Reynolds.  From  decree  for  defendants, 
plaintiffs  appeal.  Reversed,  and  cause  re- 
manded, with  directions. 

David  W.  Moffat,  of  Murray,  and  Ray 
Van  Cott,  of  Salt  Lake  City,  for  appellants. 

Dan  B.  Shields,  of  Salt  Lake  City,  for  re- 
spondents. 


WEBER,  J.  Plaintiffs  brought  this  action 
against  defendants  for  the  purpose  of  re- 
forming a  certain  written  contract  so  as  to 
include  within  the  reformed  contract  11 
shares  in  the  Cahoon  &  Maxfleld  Irrigation 
Company  and  for  specific  performance  of 
the  contract  when  thus  reformed.  Plaintiffs 


•Wherritt  v.  Dennis,  48  Utah,  309,  159  Pac.  634; 
Weight  v.  Bailey.  45  Utah,  584,  147  Pac.  899;  Deseret 
National  Bank  v.  Dinwoodey,  17  Utah,  43,  53  Pac. 
OS;  Swing  v.  Keith.  IS  Utah.  812,  S3  Pac.  4. 

'  Little  v.  Strlngfellow,  46  Utah,  57S,  161  Pac.  847. 


allege  In  their  complaint  the  making  of  the 
contract  and  that  it  was  understood  and 
agreed  by  the  parties  thereto  that  defend- 
ants should  transfer  and  deliver  to  plaintiffs 
as  part  of  the  consideration  11  shares  of  the 
capital  stock  of  the  Cahoon  &  Maxfleld  Ir- 
rigation Company,  but  that  through  the  mu- 
tual mistake  of  the  parties  the  11  shares 
of  stock  were  omitted  from  the  contract. 
The  bill  seeks  a  reformation  of  the  contract 
so  as  to  Include  the  11  shares  of  stock  of 
the  irrigation  company.  Plaintiffs  further  in 
their  complaint  pray  for  a  decree  requiring 
that  defendants  perform  their  part  of  the 
contract  by  transferring  and  delivering  the 
said  11  shares  of  stock  to  plaintiffs.  The 
defendants  in  their  answer  admit  the  execu- 
tion and  delivery  of  the  contract  referred  to, 
but  deny  that  said  11  shares,  or  any  part 
thereof,  entered  Into  the  consideration  of  the 
contract,  and  affirmatively  allege  that  the 
contract  as  written  contains  ail  the  terms  and 
stipulations  to  which  the  several  parties 
thereto  had  agreed.  The  issuea  were  found 
in  favor  of  defendants  by  the  trial  court,  and 
from  the  decree  accordingly  entered  plain- 
tiffs appeal. 

[1]  Mutual  mistakes  can  be  corrected,  and 
courts  will  reform  a  contract  so  as  to  ex- 
press what  the  parties  actually  agreed  up- 
on and  make  It  express  the  terms  upon 
which  the  minds  of  both  parties  met  The 
law  on  the  subject  is  well  established  in 
this  jurisdiction.  If  the  same  mistake  be 
made  by  both  parties,  the  contract  may  be 
rectified,  but  the  proof  must  be  clear  and 
distinct,  as  courts  do  not  make  contracts 
for  parties.  To  secure  reformation  of  a 
written  contract  which  is  presumed  to  be 
the  real  contract  and  to  contain  all  the 
terms  agreed  upon,  the  party  seeking  relief 
and  demanding  reformation  of  the  contract 
must  establish  the  mutual  mistake  by  evi- 
dence that  is  clear,  satisfactory,  and  convinc- 
ing, and  not  merely  by  a  preponderance  of 
the  evidence.  Wherritt  v.  Dennis,  48  Utah, 
309, 159  Pac.  534 ;  Weight  v.  Bailey,  45  Utah, 
584,  147  Pac.  899 ;  Deseret  National  Bank  v. 
Dinwoodey  et  al.,  17  Utah,  43,  53  Pac.  215; 
Ewing  v.  Keith,  16  Utah,  312,  52  Pac.  4.  The 
only  question  involved  in  this  case  is  wheth- 
er the  proof  produced  by  appellants,  consid- 
ered In  connection  with  that  offered  by  re- 
spondents, measures  up  to  the  required 
standard.  The  answer  to  this  question  ne- 
cessitates a  review  of  the  testimony. 

Sidney  A.  Cram  and  his  wife,  Lutie  M. 
Cram,  were  residents  of  Idaho  In  the  fall  of 
1917  and  owned  a  200-acre  dry  farm  in  that 
state.  Desiring  to  sell  or  trade  their  Idaho 
farm,  they  inserted  an  advertisement  to  that 
effect  in  the  Salt  Lake  Tribune.  The  adver- 
tisement was  answered  October  9,  1917,  by 
C.  D.  Reynolds  and  Mrs.  Annie  E.  Reynolds, 
his  wife,  respondents  herein,  who  in  their 
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letter  said  they  had  a  small  place  near  Mur 
ray,  Utah,  with  a  bungalow  and  two  three- 
room  houses  on  It,  "very  best  soli  that  will 
raise  anything;  eleven  shares  of  mountain 
water,  enough  for  twice  this  amount  of  land, 
which  is  very  valuable — about  $150  per  share 
now."  After  some  correspondence  between 
the  parties  Reynolds  went  to  Idaho  and  look- 
ed over  the  Cram  farm,  and  there  said  that, 
if  Mrs.  Reynolds  was  satisfied  with  his  de- 
scription of  the  property  they  would  con- 
sider a  trade.  During  the  discussion,  in  re- 
ferring to  the  exchange  of  property,  Reynolds 
said  that  he  proposed  to  trade  to  the  Crams 
property  consisting  of  six  acres  of  land, 
three  brick  houses,  and  11  shares  of  water 
right,  the  water  right  or  shares  being  enough 
for  twice  the  amount  of  land  and  being  val- 
ued at  $160  per  share.  During  the  conversa- 
tion Mr.  Reynolds  asked  Cram  If  he  had  done 
any  irrigating,  and  Cram  answered  in  the 
negative.  -Reynolds  said  that  a  neighbor 
would  show  him  how  to  irrigate.  Reynolds 
also  stated  to  the  appellants  that  he  secured 
this  ,  water  right  of  11  shares  so  he  could  bet- 
ter sell  the  place.  Three  witnesses,  Mr.  and 
Mrs.  Cram  and  Mrs.  Jennie  Harvey,  the 
mother  of  Mrs.  Cram,  all  testified  to  the 
effect  that  Mr.  Reynolds,  when  in  Idaho, 
positively  assured  Mr.  Cram  that  he  had  11 
shares  of  water  right,  and  that  the  same 
would  be  exchanged  in  connection  with  the 
six  acres  of  land  and  Improvements  there- 
on, and  that  this  water  right  was  enough 
for  twice  the  amount  of  land,  and  that  it 
was  of  the  value  of  $160  per  share.  A  week 
or  ten  days  after  Reynolds  made  his  visit  to 
Idaho  the  Crams  went  to  Murray  to  exam- 
ine the  Reynolds  property.  While  such  ex- 
amination was  being  made  Reynolds  explain- 
ed how  the  land  could  be  Irrigated,  and,  tes- 
tifying about  this  conversation,  Mrs.  Cram 
says  that  they  could  tell  it  had  been  irrigat- 
ed, and  at  that  time  Reynolds  said  that  the 
water  right  was  in  the  Cahoon  &  Maxfleld 
ditch.  Appellants  further  testified  that 
Reynolds  promised  and  agreed  that  he  would 
turn  over  the  water  certificates,  one  for  10 
shares  and  one  for  1  share,  at  the  time  the 
deeds  were  signed  and  exchanged.  Both  of 
the  Crams  also  testified  that  Reynolds  said 
that  the  water  went  with  the  land.  After 
examining  the  Reynolds  property  a  trade 
was  agreed  upon,  and  as  part  of  the  agree- 
ment a  number  of  articles  were  to  be  left 
on  each  property.  The  negotiations  contin- 
ued till  Saturday  night,  November  3,  1917. 
Mrs.  Cram  had  In  the  meantime  made  a 
memorandum  of  the  personal  property  to  be 
exchanged.  The  parties  agreed  that  Mr.  D. 
W.  Moffat,  a  lawyer  of  Murray  who  was 
known  to  Reynolds,  should  be  employed  to 
prepare  a  written  agreement  Articles  of 
furniture,  machinery,  and  live  stock  on  both 
aides  were  to  be  exchanged.  As  the  Crams 
were  anxious  to  return  to  Idaho,  an  appoint- 


ment was  made  for  the  next'  day,  Sunday,  a 
Mr.  Moffat's  office,  where  the  contract  sought 
in  this  action  to  be  reformed  was  drawn  by 
the  attorney.  The  deeds  had  been  executed, 
and  the  documents  were  all  present  and  be- 
fore the  parties  at  the  time  when  Reynolds 
asked  Moffat  to  step  into  an  outer  room  of  the 
office  out  of  the  presence  of  Mrs.  -Reynolds 
and  Mr.  and  Mrs.  Cram.  When  alone  with 
Moffat  Reynolds  said:  "The  water  rights  in 
the  Cahoon  &  Maxfleld  ditch  are  not  specific- 
ally mentioned  in  the  contract;  will  the 
water  rights  pass  by  these  deeds  we  have 
Just  signed?"  He  was  told:  "The  water 
rights  to  land  pass  by  deed  In  the  state  of 
Utah  unless  the  water  rights  are  In  incor- 
porated companies;  if  they  are  in  Incorpo- 
rated companies,  they  do  not,  but,  Mr.  Reyn- 
olds, you  understand  the  whole  basis  of  this 
transaction  is  that  you  are  expected  to  convey 
those  water  rights;  they  should  go  in  con- 
nection with  the  deal."  Reynolds  replied, 
"Do  you  think  they  can  require  me  to?"  and 
was  told  by  Moffat,  "Yes;  not  only  that,  but 
you  ought  to,"  to  which  Reynolds  answered, 
"Well,  I'll  let  them  sweat  a  little  while,  any- 
way." Mr.  J.  J.  Proctor  testified  to  his  fa- 
miliarity with  the  Reynolds  land,  which  is 
on  what  is  known  as  the  Olsen  fork  or  branch 
of  the  Cahoon  &  Maxfleld  ditch;  that  Reyn- 
olds purchased  some  water  rights  in  the 
Gullbert  fork  and  had  It  transferred  to  the 
Olsen  fork.  He  further  testified  that  Mr.  and 
Mrs.  Reynolds  came  to  his  home  Just  the 
day  before  he  testified  In  this  case,  and  in  the 
course  of  the  conversation  Reynolds  said,  "I 
sold  this  man  the  water,  but  he  has  never 
paid  me  for  it."  James  B.  Clay  testified  that 
Reynolds  made  application  to  the  directors  of 
the  Cahoon  &  Maxfleld  Irrigation  Company 
for  permission  to  change  the  water  from  the 
Gullbert  fork  to  the  Olsen  fork  of  the  Ca- 
hoon &  Maxfleld  ditch.  This  was  done  short- 
ly prior  to  the  time  of  the  exchange  of  these 
respective  properties.  O.  D.  Reynolds,  one 
of  the  defendants,  was  placed  upon  the  wit- 
ness stand  by  the  defense,  and,  after  answer- 
ing some  preliminary  questions,  he  was  inter- 
rogated and  answered  as  follows: 

'Q.  I  will  ask  you  now,  does  the  contract  here 
in  evidence  marked  'Plaintiffs'  Exhibit  what- 
ever it  is,  contain  all  the  items  which  you  agreed 
to  exchange  with  Mr.  Cram?  A.  Yes,  sir.  Q. 
And  you  are  sure  that  there  are  no  other  things 
that  you  agreed  to  exchange  with  him?  A.  Yes, 
sir." 

On  cross-examination  he  denied  what  the 
Crams  said  about  his  claiming  that  a  bobsled 
had  been  omitted  from  the  contract  Mrs. 
Reynolds  corroborated  the  testimony  of  her 
husband,  but  said  she  did  not  remember  any 
conversation  at  Moffat's  ofllce,  and  that  the 
only  thing  said  about  the  water  was  after 
the  deeds  had  been  signed,  when  Mr.  Cram 
said,  "Now,  you  will  have  to  turn  over  the 
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"wafer."  On'  being  'recalled  to  the  witness 
stand  Reynolds  said  he  had  heard  Mr.  Mof- 
fat testify  .to  the  conversation,  and  that  no 
such  conversation  was  had.  He  was  further 
questioned  by  his  counsel  and  answered  as 
follows: 

"Q.  Was  this  water  some  of  the  material  that 
was  left  out  of  the  contract  at  one  time  and  put 
In  at  others,  and  taken  back  and  forth?  A.  Yes. 
Q.  Was  it  when  Mrs.  Cram  had  reduced  this 
matter  to  writing  and  had  put  down  in  her 
book  the  things  she  wanted  and  you  bad  agreed 
upon  the  things  you  would  get,  was  it  then  you 
went  to  Mr.  Moffat  and  had  this  thing  reduced 
to  writing?  A.  Yes,  sir.  Q.  And  there  is  noth- 
ing in  the  contract,  is  there,  that  you  didn't 
agree  to  give,  and  there  is  nothing  outside  of 
that  contract  that  you  promised  to  give?  A.  No, 
sir.  Q.  In  other  words,  this  contract  contains 
exactly  what  you  agreed  to  give  and  exactly 
what  you  agreed  to  take?  A.  All  we  finally  de- 
cided on.  Q.  And  when  the  deeds  were  signed 
and  executed  you  gave"  exactly  what  you  agreed 
to  give  and  you  got  exactly  what  you  agreed  to 
take?  A.  Yes,  sir." 


In  rebuttal  Mr.  and  Mrs.  Cram  testified 
that  there  never  was  any  conversation  be- 
tween them  and  Mr.  Reynolds  at  any  time 
when  it  was  agreed  that  the  water  right 
should  be  left  out. 

[2]  The  statement  that  the  water  went 
with  the  land,  repeatedly  made  by  Reynolds, 
as  shown  all  through  the  evidence  and  nev- 
er denied  by  him,  was  Intended  as  and  was 
a  statement  of  fact,  not  a  legal  conclusion 
on  the  part  of  Reynolds.  If  he  had  said 
the  agricultural  Implements  on  the  place  go 
with  the  land,  and  such  implements  had  been 
left  out  of  the  contract,  and  that  statement 
had  been  proven  as  clearly,  distinctly,  and 
satisfactorily  as  the  statement  by  Reynolds 
that  the  water  went  with  the  land,  it  would 
be  impossible  to  escape  the  conclusion  that 
It  was  the  intention  of  the  parties  to  the  con- 
tract to  include  the  agricultural  implements 
In  the  exchange.  The  statements  of  the 
Crams  that  Reynolds  said  he  would  turn  over 
the  water  certificates  when  the  deeds  were 
signed;  that  he  said  that  the  water  was 
worth  $150  per  share;  that  when  the  trade 
was  finally  closed  Reynolds  said  he  would 
have  to  buy  one  share  of  water  to  make  the 
11  shares  he  proposed  to  deliver ;  that  Reyn- 
olds said  Cram  could  sell  part  of  the  11 
shares  of  water  to  pay  off  the  mortgage  on 
the  land  obtained  from  Reynolds;  that  the 
water  was  water  in  the  Cahoon  &  Maxfield 
ditch — none  of  that  testimony  is  denied  by 
respondents.  All  they  said  to  negative  the 
testimony  of  the  Crams  was  a  general  and 
sweeping  assertion  that  nothing  was  omit- 
ted from  the  contract.  The  details  of  the 
conversations  with  the  Crams  were  careful- 
ly avoided,  and  the  repeated  statements  by 
Reynolds  that  the  water  went  with  the  land, 


and  his  promises  to  Include  the  water  stock 
in  the  trade,  were  repeatedly  testified  to  by 
the  Crams,  and  not  once  denied  by  either 
Reynolds  or  his  wife.  The  testimony  of  the 
Crams  being  uncontradicted  except  infer- 
entially,  what  weight  should  be  given  to  their 
testimony?  Should  it  not  be  accepted  as 
true?  Is  there  any  reason  for  its  exclusion 
from  consideration?  The  presumption  Is 
that  Reynolds  would  have  denied  that  testi- 
mony when  on  the  witness  stand  if  he  intend- 
ed to  dispute  what  the  Crams  said  on  that 
subject.  No  reason  appears  in  the  record  for 
rejecting  the  definite  and  affirmative  testi- 
mony of  Mr.  and  Mrs.  Cram  regarding  the 
water  stock.  The  fact  that  the  positive  tes- 
timony of  the  Crams  as  to  what  Reynolds 
said  in  relation  to  the  water  stock  was  not 
denied  by  him  adds  additional  weight  to  the 
claims  of  appellants.  It  is  a  legal  maxim 
that  when  a  party  has  the  means  in  his 
power  of  rebutting  and  explaining  the  evi- 
dence adduced  against  him,  if  it  does  not 
tend  to  the  truth,  the  omission  to  do  so  fur- 
nishes a  strong  inference  against  him.  Louis- 
ville, N.  A.  &  C.  Ry.  Co.  v.  Thompson,  Adm'r, 
107  Ind.  442,  8  N.  E.  18,  9  N.  E.  867,  67  Am. 
Rep.  120,  citing  Broom,  Legal  Max.  036.  It 
is  obvious  that  on  that  Sunday  at  Moffat's 
law  office  Reynolds  noticed  the  omission  of 
the  water  stock  from  the  contract  and  from 
the  deed,  and  that  he  then  sought  to  take  ad- 
vantage of  the  mistake  that  bad  been  made. 
Then  it  was  that  he  began  to  palter  with  his 
plighted  word  and  in  private  said  to  Mof- 
fat: "The  water  rights  In  the  Cahoon  &  Max- 
field  ditch  are  not  specifically  mentioned  in 
the  contract;  will  the  water  rights  pass  by 
those  deeds?"  Upon  being  told  that  he  could 
be  required  to  transfer  the  water  rights  and 
that  he  ought  to  transfer  the  water  stock,  he 
answered:  "I  will  let  them  sweat  a  little 
while,  anyway."  Reynolds  sweepingly  denies 
that  such  a  conversation  occurred,  but  his  de- 
nial of  what  was  testified  to  by  D.  W.  Moffat, 
a  reputable  member  of  the  bar  of  Utah,  and 
a  citizen  of  high  standing,  weakens,  if  it  does 
not  wholly  destroy,  Reynolds'  testimony. 
When  the  water  shares  were  later  on  that 
night  demanded  by  Mrs.  Cram,  Reynolds  be- 
gan the  sweating  process — the  process  of  de- 
laying that  which  he  had  agreed  to  do,  not 
by  refusing  to  deliver  the  stock,  not  by  say- 
ing that  the  water  was  not  to  be  delivered, 
or  that  the  water  did  not  go  with  the  land, 
but  by  the  petulant  declaration  that  he  had 
signed  enough  papers  and  would  sign'  no 
more  that  day. 

The  day  before  the  trial  in  the  district 
court  Mr.  and  Mrs.  Reynolds  went  to  the 
house  of  J.  J.  Proctor,  a  member  of  the  board 
of  directors  of  the  Cahoon  &  Maxfield  Irriga- 
tion Company  and  its  water  master.  In  a 
conversation  then  had  with  Mr.  Proctor,  Mr. 
Reynolds,  in  referring  to  Cram,  said,  "I  sold 
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this  man  the  water,  but  he  has  never  paid 
me  for  It"  Neither  Sir.  nor  Mrs.  Reynolds 
denied  the  testimony  of  Proctor.  The  only 
explanation  of  the  Moffat  and  Proctor  testi- 
mony attempted  by  counsel  for  respondents 
Is  the  statement  %tt,  "if  the  testimony  of 
Moffat  and  Proctor  are  to  be  believed,  Reyn- 
olds is  put  in  an  anomalous  position,"  and  if 
that  situation  pertains  he  Is  "both  a  fool 
in  the  superlative  degree  and  at  the  same 
time  one  of  the  most  designing  and  crafty 
of  men."  Our  impression  is  that  Reynolds  is 
not  a  fool  in  the  superlative  degree,  nor  is 
he  one  of  the  most  designing  and  crafty  of 
men,  but  the  testimony  in  this  case  does  Jus- 
tify a  suspicion  that  be  Is  neither  exception- 
ally bright  nor  particularly  honest 

[3,4]  Taking  the  testimony  as  a  whole, 
and  as  we  view  and  weigh  it  the  conclusion 
therefrom  is  irresistible  that  appellants  es- 
tablished the  allegations  of  their  complaint 
by  proof  clear,  satisfactory,  and  convincing. 
We  fully  realize  that  we  have  not  the  advan- 
tage of  seeing  and  hearing  the  witnesses. 
The  weight  to  be  given  to  the  testimony  of 
witnesses  often  depends  greatly  upon  the  ap- 
pearance, manner,  and  conduct  of  the  wit- 
nesses upon  the  witness  stand,  their  intelli- 
gence, their  willingness  or  unwillingness  to 
testify  fully  and  frankly  upon  all  matters 
within  their  knowledge  without  reference  to 
whom  It  affects,  and  whether  they  are  free 
from  passion  and  prejudice.  The  learned 
judge  of  the  trial  court  had  the  opportunity 
of  observing  all  these  matters.  This  court  al- 
ways gives  due  consideration  to  the  fact 
that  the  trial  judge  saw  the  witnesses  and 
heard  the  evidence  from  their  lips,  but  when 
in  an  equity  case  findings  of  fact  are  clearly 
not  In  our  opinion,  justified  by  the  evidence, 
It  Is  our  duty  to  arrive  at  the  conclusion  we 
think  Is  compelled  by  the  proof,  regardless 
of  the  opinion  of  the  trial  judge.  Little  v. 
Stringfellow,  46  Utah,  576,  151  Pac.  34?.  In 
this  case  we  have  read  and  reread  not  only 
the  abstract,  but  the  transcript  of  the  evi- 
dence, and  the  conviction  Is  forced  upon  us 
that  the  proof  of  mutual  mistake  Is  over- 
whelming, and  that  It  has  >  been  established 
by  clear,  satisfactory,  and  convincing  proof 
that  the  11  shares  of  water  stock  described 
in  the  complaint  were  by  mutual  mistake 
omitted  from  the  contract  sought  to  be  re- 
formed. 

The  judgment  Is  therefore  reversed,  and 
the  cause  is  remanded  to  the  district  court, 
with  directions  to  make  findings  of  fact  and 
conclusions  of  law  in  harmony  with  this 
opinion,  that  the  contract  be  reformed,  and 
that  as  reformed  specific  performance  there- 
of be  decreed ;  appellants  to  recover  costs. 

CORFMAN,  C.  J.,  and  FRICK,  GIDEON,, 
and  THURMAN,  JJ.,  concur. 


GROESBECK  v.  LAKE  SIDE  PRINTING 

CO.   (No.  3362.) 

(Supreme  Court  of  Utah.    Dec  8,  1919.) 

1.  Appeal  and  ebbob  «j=>927(7)  —  Evidence 
considered  favorably  to  plaintiff  on 
beview  of  judgment  or  directed  ver- 
DICT. 

On  plaintiff's  appeal  from  judgment  for  de- 
fendant on  directed  verdict,  the  Supreme  Court 
will  consider  and  apply  the  evidence  in  the  light 
most  favorable  to  plaintiff's  cause  of  action. 

2.  Master  and  servant  «=»289(38)  —  Con- 
tributory NEGLIGENCE  OF  INEXPERIENCED 

.  JOB  PBESS  FEEDER  FOB  JURY.  . 

Whether  inexperienced  14  year  old  job 
press  feeder  operating  a  "rocker  tail"  job 
press  was  contributorily  negligent  in  placing 
his  hands  between  the  upper  edge  of  the  rocker 
tail  and  the  crank  shaft,  for  purpose  of  res- 
cuing a  slip  which  had  been  printed  and  which 
he  had  been  instructed  not  to  spoil  or  lose,  held 
for  the  jury  under  the  evidence. 

3.  Master  and  servant  <S=>289(11)— Appre- 
ciation of  danger  by  minor  employe  juby 
question. 

Where  it  is  not  clear  from  all  the  facts  and 
Circumstances,  including  the  age  and  experi- 
ence of  minor  emoloye,  whether  he  ought  to 
have  known  and  appreciated  the  danger  of  the 
work  he  was  doing,  the  question  of  whether 
he  did  appreciate  the  danger  is  one  of  fact  for 
th'e  jury  and  not  of  law  for  the  court 

4.  Evidence  <s=»13— Judicial  notice. 

It  is  a  matter  of  common  knowledge  that  it 
is  lack  of  judgment,  rather  than  want  of  knowl- 
edge, which  minimizes  both  fear  and  caution 
in  the  young  and  inexperienced  mind. 

5.  Master  and  servant  <s=»230(6)  —  Negli- 
gence OF  MINOR  EMPLOYE  PRECLUDES  BE- 
COVEBY  FOB  INJURIES. 

The  law  does  not  permit  a  minor  servant 
to  escape  the  consequences  of  his  own  negli- 
gence, where  it  is  clear  that  he  did  know  and 
appreciate,  or  must  have  known  and  appre- 
ciated, the  danger. 

6.  Master  and  sebvant  e=»286(41)— Negli- 
gence IN  FAILING  TO  WARN  YOUTHFUL  IN- 
EXPERIENCED EMPLOYE  JURY  QUESTION. 

In  action  for  injuries  to  inexperienced  14 
year  old  job  press  feeder,  where  there  was  evi- 
dence that  both  acting  foreman,  who  employed 
him,  and  the  general  foreman,  observed  that  he 
was  not  an  experienced  or  skilled  press  feeder, 
whether  it  was  negligence  not  to  instruct  or 
warn  him  as  to  the  danger  of  the  work  held 
for  jury.* 

7.  Master  and  servant  <S=»153(2)— Employ- 
er MUST  WARN  MINOR  OPERATING  MACHIN- 
ERY. 

Owners  of  machinery,  who  employ  minors 
to  operate  the  machinery,  must  see  to  it  that 
the  minors  are  properly  instructed  and  caution- 
ed with  respect  to  all  the  dangers  that  are 
necessarily  incident  to  the  operation  of  such 
machinery. 


4£=>For  other  cases  see  same  topic  and  KEY-NUMB RR  in  all  Key-Numbered  Digests  and  Indexes 
1  SUm  v.  Ogden  Packing,  etc.,  Co.,  177  Pac.  218. 
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Appeal  from  District  Court,  Salt  Lake 
County;  B.  8.  Porter,  Judge. 

Action  by  Percy  Groesbeck  against  the 
Lake  Side  Printing  Company.  Judgment  for 
defendant,  and  plaintiff  appeals.  Reversed 
and  remanded,  with  directions. 

Morgan  &  Huffaker  and  M.  L.  Rltche,  all 
of  Salt  Lake  City,  for  appellant 

Stewart,  Stewart  ft  Alexander,  of  Salt 
Lake  City,  for  respondent 

FRIGE,  J.  The  plaintiff,  a  minor,  by  his 
guardian  ad  litem,  brought  this  action 
against  the  defendant,  a  corporation,  in  the 
district  court  of  Salt  Lake  county,  to  recover 
damages  for  personal  injuries.  The  district 
court  directed  a  verdict  for  the  defendant 
from  which  the  plaintiff  appeals. 

The  plaintiff,  in  his  complaint,  in  substance 
alleged  that  he  is  a  minor  of  the  age  of  14 
years;  that  the  defendant  is  a  corporation, 
and  at  the  time  of  the  injury  complained  of 
he  was  in  Its  employ;  that  some  time' after 
he  entered  the  employ  of  the  defendant  the 
date  being  stated  in  the  complaint  he  was 
directed  to  work  at  a  job  press  and  directed 
to  print  numbered  memoranda  slips  and  was 
directed  not  to  lose  any  '{as  they  were  num- 
bered in  a  series";  that  when  he  entered 
said  employment  the  plaintiff  "was  entirely 
inexperienced  In  the  use  of  machinery  and 
ignorant  of  the  danger  surrounding  the  use 
of  said  machine  [said  Job  press]";  that  the 
defendant  failed  to  Instruct  the  plaintiff  as 
to  the  proper  manner  of  operating  said  job 
press  and  failed  to  warn  him  of  the  dangers 
incident  to  its  operation;  and  that  defend- 
ant negligently  directed  him  to  operate  said 
job  press  without  explaining  the  dangers  to 
which  one  Inexperienced  in  operating  the 
same  would  be  exposed,  etc;  "that  while 
operating  said  machine  or  press  one  of  said 
memoranda  slipped  from  plaintiff's  hand  and 
fell  to  the  Interior  of  said  press  machine," 
and  plaintiff,  in  attempting  to  take  said 
memorandum  slip  from  said  press,  got  his 
fingers  "caught  in  said  machine  and  crush- 
ed," etc.  After  alleging  that  plaintiff  was  paid 
one  dollar  per  day  for  his  services,  and  mak- 
ing other  necessary  allegations  respecting 
the  injury  and  damages,  plaintiff  prayed 
judgment 

Defendant,  in  its  answer,  admitted  the  al- 
legations respecting  employment  the  age  of 
the  plaintiff,  and  that  he  was  earning  one 
dollar  per  day,  and  denied  all  the  alleged 
negligence  on  the  part  of  the  defendant. 
The  defendant  with  great  particularity  and 
detail,  described  the  job  press  and  how  it 
was  operated  and  how  the  injury  to  plain- 
tiff occurred.  As  an  affirmative  defense,  it 
alleged  that  whatever  danger  there  was  In 
operating  said  Job  press  was  open  and  ob- 
vious to  any  one;  that  plaintiff  knew  and 
appreciated  the  danger,  and  "whatever  in- 


juries that  the  said  plaintiff  suffered  were 
received  on  account  of  plaintiff's  gross  care- 
lessness and  contributory  negligence." 

After  the  plaintiff  had  produced  his  evi- 
dence in  support  of  the  allegations  of  his 
complaint,  and  rested,  (fee  defendant  moved 
the  court  for  a  directed  verdict  The  court 
granted  the  motion  and  directed  the  jury  to 
return  a  verdict  in  favor  of  the  defendant 
The  court  based  its  ruling  upon  two  grounds: 
(1)  That  under  the  evidence  adduced  by  the 
plaintiff  the  defendant  was  not  guilty  of 
negligence  In  failing  to  instruct  or  worn  him 
In  operating  the  Job  press;  and  (2)  that  what- 
ever danger  there  was  in  operating  said  job 
press  was  open  and  visible  to  the  plaintiff, 
and  that  he  must  have  seen  it  in  attempting 
to  rescue  the  memorandum  slip  from  the 
press,  and  was  therefore  guilty  of  negligence 
as  matter  of  law. 

[1]  It  Is  impractical  to  set  forth  the  evi- 
dence within  the  limits  of  an  opinion.  More- 
over, in  view  that  we  feel  constrained  to  re- 
verse the  judgment  upon  the  ground  that 
the  evidence  was  sufficient  to  take  the  case 
to  the  Jury,  and  for  tJiat  reason  a  new  trial 
must  be  granted,  we  shall  refrain  as  much 
as  possible  from  discussing  the  effect  of  the 
evidence.  We  shall  therefore,  as  briefly  as 
possible,  merely  refer  to  the  substance  of  the 
evidence  relating  to  the  controlling  facts. 
In  that  connection  it  must  be  kept  in  mind, 
however,  that  in  view  that  the  court  dis- 
posed of  the  case  on  defendant's  motion  the 
evidence  must  be  considered  and  applied 
most  favorable  to  the  plaintiff's  cause  or 
action. 

The  evidence,  without  conflict  shows  that 
when  plaintiff  was  employed  by  the  defend- 
ant he  was  14  years  and  4  months  of  age; 
that  for  some  time  preceding  that  time,  and 
while  he  was  attending  school,  he  had  Inter- 
mittently and  irregularly  been  engaged  in 
what  Is  called  "feeding"  a  job  press  for  one 
Coniff;  that  his  experience  was  quite  lim- 
ited, indeed  he  had  only  been  feeding  what 
he  called  cards  or  heavy  paper  on  Mr.  Con- 
lff's  job  press;  that  after  school  closed  for 
the  season  he  was  desirous  of  obtaining 
something  to  da  in  some  printing  establish- 
ment and  with  that  end  in  view  was  pass- 
ing up  Main  street  In  Salt  Lake  City  when 
he  noticed  a  sign  In  defendant's  window  that 
it  wanted  a  "press  feeder";  that  he  went 
into  the  office  of  the  defendant  and  applied 
for  the  position;  that  the  man  in  charge  of 
the  office  to  whom  he  applied  sent  him  down- 
stairs; that  he  went  downstairs  as  he  was 
directed;  that  the  man,  who  was  acting  as 
foreman  of  the  press  room  on  account  of  the 
regular  foreman's  absence  on  his  vacation, 
merely  asked  plaintiff  where  he  had  worked; 
that  plaintiff  told  him  where  he  had  worked, 
and  the  man  In  charge  then  asked  whether 
Mr.  Coniff  still  operated  the  establishment 
referred  to  by  the  plaintiff.    The  plaintiff 
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told  the  acting  foreman  that  he  was,  and  the 
foreman  asked  him  whether  he  had  been 
feeding  a  Job  press  for  Coniff,  and  plaintiff 
told  him  that  he  had  done  so  some  times. 
The  acting  foreman  said  he  was  exceedingly 
busy  and  that  he  was  short  two  men  and 
needed  help.  The  acting'  foreman  also  testi- 
fied as  a  witness  for  the  plaintiff  that  he 
did  not  stop  to  examine  into  plaintiff's  abil- 
ity or  experience  to  operate  the  job  press, 
but  set  him  to  work,  and  that  he  watched 
him  for  a  little  while;  that  he  set  him  to 
work  on  a  machine  like  the  one  Mr.  Coniff 
had  and  noticed  that,  while  plaintiff  was  not 
a  skilled  or  experienced  "feeder,"  yet  he  got 
along  with  the  work  for  about  two  weeks  or 
a  little  longer,  when  the  foreman  of  the  es- 
tablishment returned.  The  foreman  also 
testified  for  the  plaintiff  and  said  that  he 
noticed  the  plaintiff  and  in  referring  to  what 
he  observed  about  him  said:  "He  impressed 
me  as  having  little  experience  in  feeding 
presses."  The  plaintiff  was,  however,  direct- 
ed to  feed  certain  "sales  slips"  on  the  job 
press.  This  he  did  on  the  afternoon  before 
the  day  of  the  injury,  and  it  was  observed 
that  he  was  not  getting  along  first  rate  with 
that  work,  so  he  was  directed  to  work  on  an- 
other press.  On  the  following  day,  however, 
it  seems,  he  was  again  placed  back  to  feed 
the  sales  slips.  These  slips  were  printed  on 
thin  paper,  to  which  plaintiff  said  he  was  un- 
used, and  were  serially  numbered.  He  was 
directed  by  the  foreman  not  to  lose  or  spoil 
any  of  the  slips,  since  If  that  occurred  it 
would  spoil  "the  book,"  as  the  witness  term- 
ed It 

The  evidence  shows  that  the  defendant 
operated  two  kinds  of  job  presses.  One  kind 
had  a  mechanism  which,  by  the  witnesses,  is 
called  a  "rocker"  or  "rocker  tall,"  which  was 
in  front  of  the  feeder  but  below  the  printing 
mechanism^  while  the  other  machine  did  not 
have  such  a  mechanism.  It  seems  that,  in 
case  the  paper  or  card  on  which  printing  was 
to  be  done  slipped  from  the  guides  after  it 
was  placed  therein  by  the  feeder,  it  would 
fall  upon  this  rocker  tail  In  the  one  kind  of 
press  and  in  the  other,  which  did  not  have 
the  rocker  tall,  the  paper  or  card  would  fall 
to  the  floor.  It  also  appears  that,  while  the 
plaintiff  had  operated  or  had  been  feeding 
both  kinds  of  presses,  he  had  operated  or  fed 
the  kind  without  the  rocker  tall  most,  or 
about  two-thirds,  of  the  time  that  he  was  in 
defendant's  employ.  His  testimony,  which 
we  must  assume  to  be  true,  leaves  no  room 
for  doubt  that  he  did  not  clearly  understand 
the  operation  of  the  so-called  "rocker  tail," 
which,  it  seems,  was  used  as  a  device  to 
balance  other  parts  of  the  machinery  and 
was  so  constructed  that  when  the  press  was 
in  use  it  would  rise  and  fall  and  in  doing  so 
would  close  tight  up  against  the  crank  shaft 
which  passed  horizontally  in  front  of  the 
feeder  or  operator  but  below  the  feeding 
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mechanism.  It  further  appears  that  in  feed- 
ing the  slips  the  plaintiff  had  experienced 
some  trouble,  in  that  some  of  them  would 
fall  on  the  floor  or  otherwise  get  soiled.  It 
also  appeared  that  one  of.  the  slips  fell  upon 
this  so-called  "rocker  tail,"  and  when  the 
plaintiff  noticed  it  lying  there  he,  without 
stopping  the  machine,  which  he  might  have 
done,  attempted  to  "grab"  it,  as  he  says,  from 
the  rocker  tail,  and  in  doing  that  his  fingers 
were  caught  between  the  shaft  aforesaid  and 
the  upper  edge  of  the  rocker  tail  and  Injured, 
bo  that  all  four  fingers  of  bis  right  hand  had 
to  be  amputated  at  or  near  the  second  joint. 
The  plaintiff,  in  testifying,  clearly  indicated, 
when  all  of  his  testimony  is  considered,  that 
he  did  not  notice  the  operation  of  the  rocker 
tail  and  apparently  was  not  aware  that  it 
rose  and  fell  and  In  doing  so  would  close  up 
tightly  against  the  crank  shaft  as  before 
stated. 

[2-5]  Defendant* b  counsel  insist,  and  it 
seems  the  district  court  so  held,  that  the 
movements  of  the  rocker  tall  were  apparent 
to  any  one,  and  that  the  plaintiff,  the  same 
as  any  one  else,  was  bound  to  know  that,  if 
he  placed  his  hand  or  fingers  between  the 
upper  edge  of  the  rocker  tall  and  the  shaft 
aforesaid,  they  would  be  injured  or  crushed. 
Much  time  and  effort  were  spent  in  cross- 
examining  the  plaintiff  to  make  him  admit 
that  he  could  see  the  movements  of  the 
mechanism,  Including  the  rocker  tail,  and 
that  he  knew  what  the  consequences  would 
be  if  he  got  his  fingers  between  the  rocker 
tail  and  the  shaft  aforesaid.  The  plaintiff, 
it  seems  to  us,  in  describing  how  the  acci- 
dent occurred,  was  very  frank.  From  a  con- 
sideration of  all  of  his  testimony,  however, 
which  we  shall  not  pause  to  repeat  here,  it 
is,  to  say  the  least,  not  so  clear  that  a  court 
can  say  as  matter  of  law  that  in  view  of  his 
age  andlack  of  experience  and  skill  he  neces- 
sarily should  have  appreciated  the  danger 
of  attempting  to  rescue  the  slip  when  he  saw 
It  lying  upon  the  rocker  tall  as  before  stated. 
The  plaintiff  frankly  admitted,  what  is  but 
natural,  that  he  desired  to  avoid  the  loss  of 
any  of  the  slips  which  were  consecutively 
numbered.  It  also  appeared  that  he  did  not 
fully  succeed,  and  In  view  of  that  became 
quite  concerned  or  anxious  to  spoil  or  to  lose 
as  few  of  the  numbered  slips  as  possible, 
and  that  he  was  afraid  that  if  he  stopped 
the  machine  too  frequently  or  lost  or  spoiled 
too  many  slips  he  would  be  "fired,"  as  be 
puts  It,  or  lose  his  position.  It  is  quite  true, 
as  suggested  by  defendant's  counsel,  that 
the  question  is  not  what  did  the  plaintiff 
actually  see,  know,  or  appreciate,  but  that 
the  question  is,  what,  in  view  of  all  the  cir- 
cumstances and  his  ability  to  see  and  appre- 
ciate, should  he  have  known  and  appre- 
ciated? It  is,  however,  also  true  that  In  case 
of  a  minor,  unless  from  all  of  the  facts  and 
circumstances,  including  the  age  and  expe- 
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rience  of  such  minor,  it  is  clear  that  be  ought 
to  have  known  and  appreciated  the  danger, 
the  question  of  whether  he  did  so  or  not  is 
one  of  fact  and  must  be  determined  by  a 
jury  as  such  and  not  one  of  law  to  be  deter- 
mined by  the  court  as  a  matter  of  law.  It 
is  clear  that  both  the  Judge  who  granted  the 
motion  for  a  directed  verdict  and  the  one 
who  subsequently  passed  upon  the  motion 
for  a  new  trial  were  confident  that  whatever 
danger  there  was  in  operating  the  Job  presses 
was  so  open  and  obvious  that  a  child  must 
have  seen  and  appreciated  it  The  job  press 
was  brought  into  court  during  the  trial,  and 
the  manner  of  operating  it  in  feeding  the 
slips  was  illustrated  to  both  the  court  and 
the  jury.  If  the.  jury  had  found  the  facts 
against  the  plaintiff,  there  would  be  no  es- 
cape from  their  conclusion ;  but  it  is  not  so 
clear  that  a  court  had  a  right  to  pass  upon 
the  facts  against  the  plaintiff  as  a  matter  of 
law.  No  doubt  both  judges  were  impressed 
with  what  they  saw  demonstrated  in  their 
presence.  The  judges,  however,  saw  only 
through  their  own  eyes  and  arrived  at  their 
conclusions  from  the  exercise  of  their  mature 
judgments.  It  is  a  matter  of  such  common 
knowledge  that  courts,  as  well  as  others,  are 
bound  to  keep  it  constantly  in  mind,  that  it 
is  the  lack  of  judgment  rather  than  the  want 
of  knowledge  which  minimizes  both  fear  and 
caution  in  the  young  and  inexperienced  mind. 
While  it  well  may  be  said  that  It  Is  just  as 
palpable  to  a  child  that  it  will  suffer  injury 
if  it  jumps  out  of  an  open  window  from  an 
upper  story  of  a  building  as  it  is  to  an  adult, 
yet  If  the  question  is  one  of  rescuing  some 
object  which  Is  about  to  fall  or  Is  falling 
out  of  the  open  window  it  is  the  Immature 
in  mind  and  judgment  that  will  take  the 
greater  risk  In  rescuing  the  falling  object  be- 
cause of  their  lack  of  experience  and  want 
of  mature  judgment.  It  is  for  that  reason 
that  both  humanity  and  the  wisdom  of  the 
law  require  that  in  case  a  minor  is  injured — 
and  this  is  especially  true  in  operating  ma- 
chinery— when  the  contention  is  made  that 
the  injury  is  the  result  of  his  own  negli- 
gence, that  question,  except  in  rare  cases, 
must  be  submitted  to  a  Jury  to  be  deter- 
mined as  a  question  of  fact  and  cannot  be 
determined  by  a  court  as  a  question  of  law. 
While  the  law  does  not  permit  a  minor  to 
escape  the  consequences  of  his  own  negligence 
where  It  is  clear  that  he  did  know  and  ap- 
preciate, or  must  have  known  and  appre- 
ciated, the  danger,  yet  whether  he  did  or 
did  not  know,  and,  if  he  knew,  whether  he 
appreciated  the  danger,  except  in  very  clear 
cases,  should  be  determined  from  all  the 
facts  and  circumstances  In  each  case.  In- 
justice is  far  more  likely  to  result  from  at- 
tempting to  dispose  of  such  intricate  ques- 
tions of  fact  by  the  court  as  a  matter  of  law, 
than  from  submitting  the  evidence  to  a  Jury 
of  men  engaged  in  different  callings  and  with 


a  wide  experience,  under  proper  instruc- 
tions respecting  the  law.  The  question  of 
whether  the  immature  mind  should  be  re- 
quired to  suffer  the  consequences  of  his  acts 
in  view  of  a  particular  train  of  circumstances 
always  presents  a  more  or  less  delicate  ques- 
tion which  should  not  be  too  hastily  deter- 
mined by  a  court  as  a  matter  of  law. 

The  district  court,  however,  also  ruled  that 
defendant  was  not  negligent  in  falling  to  in- 
struct or  to  warn  the  plaintiff  of  the  danger 
to  which  he  might  be  exposed  in  feeding  the 
presses.  In  passing  upon  that  question  the 
court  said: 

"A  person  making  application  for  any  par- 
ticular job  is  presumed  to  know  how  to  do  that 
job." 

This  was  predicated  upon  the  statement 
that  the  plaintiff  had  made  application  for 
the  job  of  press  feeder.  The  court,  it  seems, 
overlooked  the  fact  that  both  the  acting  as 
well  as  the  general  foreman  testified  that 
they  at  once  observed  that  the  plaintiff  was 
not  an  experienced  or  skilled  press  feeder. 
The  presumption  referred  to,  if  it  exists  at 
all  In  the  case  of  a  minor,  a  question  we  do 
not  decide,  was  thus  modified  if  not  entirely 
overcome  by  what  those  two  witnesses  said 
they  observed  concerning  the  plaintiff's  skill 
and  ability. 

[I,  7]  In  view  of  this,  we  are  of  the  opin- 
ion that  whether,  under  all  the  circum- 
stances, it  was  negligence  not  to  instruct  or 
to  warn  the  plaintiff,  was  also  a  question  of 
fact  for  the  jury  and  not  one  of  law  for  the 
court.  Let  it  be  remembered  that,  if  the 
owners  of  machinery  shall  employ  minors  to 
operate  it,  such  owners  must  see  to  It  that 
the  minors  are  properly  Instructed  and  cau- 
tioned/with respect  to  all  the  dangers  that 
are  necessarily  incident  to  the  operation  of 
such  machinery.  To  do  that  plaees  no  hard- 
ship upon  the  owners  of  machinery  and  mere- 
ly effectuates  the  humane  purposes  and 
wisdom  of  the  law.  Upon  that  subject  the 
law  is  so  admirably  stated  by  the  Supreme 
Court  of  California,  in  the  case  of  Foley  v. 
California  Horseshoe  Co.,  115  Cal.  184,  47 
Pac.  42,  66  Am.  St.  Rep.  87,  that  we  take  the 
liberty  of  quoting  somewhat  copiously  from 
the  opinion  in  that  case  and  adopting  It  as 
reflecting  our  own  views  upon  the  subject: 

"Were  the  employe  in  this  case  an  adult,  the 
rule  might  well  be  different;  but  the  very  rea- 
son why  an  adult  under  these  circumstances 
would  be  held  to  have  taken  the  risk  while 
screwing  on  the  nut  serves  to  show  the  injus- 
tice and  hardship  which  would  result  if  it  were 
sought  to  be  applied  to  a  minor.  The  ques- 
tion of  the  taking  of  a  risk,  the  question  of  the 
assumption  of  responsibility  in  a  given  act,  is 
determined  as  much  upon  the  matter  of  judg- 
ment as  upon  the  matter  of  knowledge.  An 
adult  employe,  when  the  facts  are  known  to 
him,  is  presumed  in  law  to  exercise  the  same 
judgment  *  *  *  as    would    the  employer. 
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The  employer's  duty  is  fulfilled,  and  be  is  not 
negligent,  if  be  puts  the  employe  in  full  pos- 
session of  the  facts,  and  makes  him  acquaint- 
ed with  the  attendant  dangers  and  risks. 
•  *  *  The  conduct  of  the  child,  however,  is 
and  should  be  viewed  and  measured  by  a  dif- 
ferent rule.  *  *  *  KnowledgAhe  may  have; 
facts  he  may  acquire;  but  the  ability  to  apply 
his  knowledge  or  to  reason  upon  his  facts 
comes  to  him  later  in  life.  •  *  *  It  would 
be  barbarous  to  bold  him  to  the  same  accounta- 
bility as  is  held  the  adult  employs,  who  is  an 
independent  free  agent.  Their  conduct  is  to  be 
judged  in  accordance  with  the  limited  knowl- 
edge, experience,  and  judgment  which  they 
possess  when  called  upon  to  act.  And  it  must, 
from  the  nature  of  the  case,  be  a  question  of 
fact  for  the  jury,  rather  than  of  law  for  the 
court,  to  say  whether  or  not,  in  the  perform- 
ance of  a  given  task,  the  child  duly  exercised 
such  judgment  as  he  possessed,  taking  into 
consideration  bis  years,  bis  experience,  and  his 
ability.  This  must  necessarily  give  rise  to  a 
different  rule  from  that  so  well  established, 
which  measures  the  conduct  of  the  adult  by 
that  which  might  be  expected  of  the  ordinarily 
prudent  person  placed  in  the  same  position." 

The  foregoing  language  was  approved  and 
adopted  by  the  same  court  in  the  case  of 
O'Connor  v.  Golden  Gate,  etc.,  Co.,  135  Cal. 
63T,  644,  67  Pac.  966,  969  (87  Am.  St.  Rep. 
127). 

To  the  same  effect  are  the  following  cases: 
Mansfield  v.  Eagle  Box,  etc.,  Co.,  136  Cal. 
622,  69  Pac.  425;  Kalllen  v.  Northwestern 
Bedding  Co.,  46  Minn.  187,  48  N.  W.  779,  and 
Kuphal  v.  Western  Mont  Flouring  Co.,  43 
Mont.  18,  114  Pac.  122. 

In  Mansfield  v4  Eagle  Box,  etc.,  Co.,  supra, 
it  Is  said: 

"Common  prudence  demanded  that  this  in- 
experienced young  man,  commanded  to  work 
with  a  dangerous  machine,  with  which  he  was 
not  at  all  familiar,  should  have  been  fully  and 
specifically  instructed  in  the  safest  methods  of 
doing  this  work.  To  put  him  to  work  with- 
out these  instructions  was  negligence,  and  the 
jury,  could  well  have  concluded  from  the  facts 
in  evidence  that  plaintiffs  crippled  hand  was 
the  proximate  result'  of  such  negligence." 

Lest  we  be  misunderstood,  we  desire  to 
state  that  we  do  not  contend  that  the  facts 
in  the  case  at  bar  are  parallel  with  the  facts 
in  the  case  just  quoted  from.  Nor  do  we 
hold  as  a  matter  of  law  that  It  was  the  duty 
of  the  defendant  to  instruct  or  warn  the 
plaintiff,  but  what  we  do  hold  is  that  the 
evidence  is  such  that  the  question  of  de- 
fendant's negligence  in  that  regard,  as  well 
as  the  question  of  contributory  negligence  on 
the  part  of  the  plaintiff,  should  have  been 
submitted  to  the  jury  to  pass  on,  and  that 
the  district  court  erred  in  deciding  those 
questions  as  questions  of  law.  We  have 
therefore  quoted  from  the  last  California 
case  only  for  the  purpose  of  illustrating  the 
general  views  of  the  courts. 
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The  case  of  Kalllen  v.  Northwestern  Bed- 
ding Co.,  supra,  Is  as  nearly  a  parallel  case 
to  the  one  at  bar  as  it  well  could  be.  In  the 
first  headnote,  which  correctly  reflects  the 
decision,  it  is  said: 

"Whether  it  was  negligence  on  the  part  of 
defendant  to  put  the  plaintiff  to  work  on  a 
certain  machine  without  informing  him  as  to 
the  dangers  incident  to  operating  it,  or  whether 
the  plaintiff  ought,  in  the  exercise  of  ordinary 
prudence,  to  have  fully  understood  these  dan- 
gers without  being  told  of  them,  was,  under  the 
evidence  in  this  case,  a  question  for  the  jury." 

It  is  not  necessary  to  pursue  the  subject 
further. 

Defendant's  counsel  have  referred  us  to 
the  following  cases  which  they  contend  sup- 
port their  contention  that  the  district  court 
was  right  in  withdrawing  the  case  from  the 
jury,  namely:  Mithen  r.  Jeffery,  259  111. 
372,  102  N.  E.  778;  Derringer  v.  Tatley,  34 
N.  D.  43,  157  N.  W.  811,  L.  R.  A.  1917F,  187 ; 
and  Silvia  v.  Sagamore  Mfg.  Co.,  177  Mass. 
476,  69  N.  E.  73.  Without  pausing  to  review 
those  cases,  it  must  suffice  to  say  that  in 
some  aspects  they  are  clearly  distinguish- 
able from  the  case  at  bar  and  from  those 
cited  above  in  support  of  plaintiff's  conten- 
tions. 

We  remark,  there  is  nothing  in  any  of  the 
cases  referred  to  by  counsel  which  emanate 
from  this  court  which  in  any  way  Is  con- 
trary to  the  doctrine  laid  down  in  the  cases 
we  have  quoted  from.  As  the  latest  expres- 
sion of  this  court,  we  refer  to  Stam  v.  Ogtfen 
Packing,  etc.,  Co.,  177  Pac.  218. 

In  conclusion,  we  desire  to  add  that  coun- 
sel for 'both  sides  deserve  our  commendation 
In  citing  only  such  cases  as  they  deemed  ac- 
tually supported  their  respective  views.  Us- 
ually counsel  cite  a  large  list  of  cases  and 
place  the  burden  upon  us  to  examine  all  of 
them  and  determine  which  are  and  which 
are  not  in  point.  It  should  always  be  re- 
membered by  counsel  that  it  is  rare  when 
two  cases  are  precisely  parallel.  As  a  rule 
each  case  presents  some  feature  not  present 
in  any  other,  and  hence  all  that  can  be  ac- 
complished by  the  citation  of  cases  is  to  illus- 
trate the  controlling  principles.  That  may 
just  as  well  be  accomplished  (and  generally 
is  more  effectively  done)  by  the  citation  of 
a  few  well-considered  cases  as  by  citing  a 
large  number  of  analogous  ones. 

For  the  reasons  stated,  the  judgment  is  re- 
versed, and  the  cause  Is  remanded  to  the  dis- 
trict court  of  Salt  Lake  county,  with  direc- 
tions to  grant  a  new  trial  and  to  proceed  with 
the  case  In  accordance  with  the  views  here- 
in expressed.  Plaintiff  to  recover  costs  on 
appeal. 

CORPMAN,  C.  J.,  and  WEBER,  GID- 
EON, and  THURMAN,  JJ.,  concur. 
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STATE  v.  TERRELL.   (No.  3877.) 
(Supreme  Court  of  Utah.  Dec.  2,  1919.) 

1.  Bubglaby  oj=>4  —  Rabbit  pens  mat  be 

BURGLARIZED. 

Rabbit  pens  in  a  back  yard  permanently 
constructed  for  the  purpose  of  housing  rabbits 
are  embraced  within  the  kind  of  structures 
that  may  be  burglarized,  under  Comp.  Laws 
1917,  i  8259.  ■ 

2.  Assault  and  battery  <8=>63 — Justifica- 
tion OF  ASSAULT  WITH  DEADLY  WEAPON. 

The  same  rules  of  law  are  applicable  with 
respect  to  justification  in  cases  of  assault  with 
a  deadly  weapon  with  intent  to  do  bodily  harm 
as  in  cases  of  homicide,  and  one  accused  of 
such  an  assault  may  invoke  Comp.  Laws  1917, 
§  8032,  relating  to  justifiable  homicide. 

3.  Assault  and  batteby  <g=>95  —  Justifica- 
tion in  defense  of  fbopebty. 

In  a  prosecution 'for  assault  with  a  deadly 
weapon  with  intent  to  do  bodily  harm,  accus- 
ed haying  shot  one  burglarizing  his  rabbit  pens, 
the  fact  as  to  whether  or  not  there  was  a  rea- 
sonable necessity  for  the  shooting  under  Comp. 
Laws  1917,,  |  8032,  was  a  question  to  be  de- 
termined from  the  testimony  by  the  jury  un- 
der proper  instructions. 

4.  Assault  and  batteby  «=»63  —  Homicide 
<C=>101— Force  must  be  seasonably  nec- 
essary to  constitute  justification. 

Homicide  or  an  assault  with  a  deadly  weap- 
on cannot  be  justified  under  Comp.  Laws  1917, 
i  8032,  unless  in  the  necessary  defense  of  habi- 
tation, property,  or  person,  and,  if  the  necessity 
fails,  the  right  to  invoke  the  statute  fails,  and, 
although  the  necessity  need  not  be  real,  it  must 
be  reasonably  apparent,  and  the  resistance  of- 
fered in  good  faith,  upon  reasonable  grounds 
of  belief  that  the  invasion  of  some  right  creat- 
ed by  the  statute  is  being  made  by  the  offender, 
in  which  case  only  such  force  may  be  employed 
as  may  be  reasonably  required  to  successfully 
repel  the  invader,  in  view  of  section  8033  and 
section  8561,  eubd.  2. 

5.  Assault  and  batteby  ®=j63  —  Homicide 
«=»101— Justification  at  common  law. 

Under  the  common  law,  the  rule  was  that 
homicide  or  an  assault  with  a  deadly  weapon 
could  not  be  justified  in  the  defense  of  habita- 
tion, property,  or  person,  unless  there  was  an 
actual  necessity  for  the  act. 

6.  Criminal  law  *=»815(5)  —  Instructions 
as  to  justifiable  homicide  erroneous. 

In  a  prosecution  for  assault  with  a  deadly 
weapon  with  intent  to  do  bodily  harm,  instruc- 
tions defining  burglary,  and  stating  that  "one 
may  kill  to  save  life  or  limb  or  prevent  a  great 
crime,  *  *  *  but  not  to  restrain  commis- 
sion of  a  misdemeanor,"  and  *a  felony  is  a 
crime  which  may  be  punishable  with  death  or 
imprisonment  in  the  state  prison,"  and  that 
"every  other  crime  is  a  misdemeanor,"  were 
erroneous,  where  the  court  failed  to  state 
whether  burglary  constituted  a  "great  crime," 
a  felony,  or  a  misdemeanor,  or  whether  bur- 
glary was  punishable  by  imprisonment  in  the 


state's  prison,  but  instructed  that  larceny  is  "a 
secret  crime  not  attended  with  force,"  and  the 
"killing  of  one  person  by  another  or  the  at- 
tempt to  kill  to  prevent  larceny  of  a  small 
amount,  such  as  petit  larceny,  is  not  justified" ; 
the  complaining  witness  having  been  shot  while 
burglarizing  a  fkbbit  pen. 

7.  Cbiminal  law  «=>830— Refusal  to  give 
requested  instruction  concerning  justi- 
fication error. 

In  a  prosecution  for  assault  with  a  deadly 
weapon  with  intent  to  inflict  bodily  harm,  de- 
fendant having  shot  another  who  was  burglar- 
izing bis  rabbit  pen,  a  request  for  an  instruc- 
tion, "If  you  believe  that  when  complaining  wit- 
ness, R,  was  shot  he  was  committing  a  bur- 
glary and  stealing  defendant's  rabbits,  then  de- 
fendant was  justified  in  shooting,"  although 
such  instruction  could  not  have  been  properly 
given  without  a  qualification,  rendered  it  error 
for  the  court  not  to  give  the  substance  of  such 
instruction  with  proper  qualifications. 

8.  Homicide  ®=»101— Infants  <8=>66— Justi- 
fication FOB  SLAYING  CHILD. 

Notwithstanding  Comp.  Laws  1917,  IS  1829, 
7915,  a  child  between  7  and  14  years  of  age 
may  violate  the  law  and  commit  an  offense 
against  person  or  property  the  same  as  an 
adult  person,  and  it  cannot  be  said  as  a  matter 
of  law  that  such  a  child  cannot  be  shot  in  'de- 
fense of  habitation,  property,  or  person  under 
section  8032,  subd.  2. 

Appeal  from  District  Court,  Salt  Lake 
County ;  John  P.  Tobin,  Judge. 

Dennis  F.  Terrell  was  convicted  of  an  as- 
sault with  a  deadly  weapon  with  Intent  td  do 
bodily  harm,  and  he  appeals.  Reversed  and 
remanded,  with  Instructions  to  grant  a  new 
triaL 

Olson  ft  Lewis,  of  Salt  Lake  City,  for  ap- 
pellant 

Dan  B.  Shields,  Atty  Gen.,  and  O.  C.  Dal- 
by,  Jas.  H.  Wolfe,  and  H.  Van  Dam,  Jr., 
Asst.  Atty s.  Gen.,  for  the  State. 

CORFMAN,  C.  J.  The  defendant  was 
charged  by  the  information  in  two  counts: 
(1)  Assault  with  intent  to  commit  murder; 
and  (2)  assault  with  a  deadly  weapon  with 
intent  to  do  bodily  barm.  A  plea  of  not  guil- 
ty was  entered  to  each  count  of  the  informa- 
tion, and  upon  the  trial  the  defendant  was 
convicted  of  an  assault  with  a  deadly  weap- 
on with  intent  to  do  bodily  harm,  and  was 
sentenced  by  the  court  to  an  indeterminate 
term  of  imprisonment  after  denial  of  motion 
for  a  new  trial.   Defendant  appeals. 

The  assignments  of  error  complained  of  on 
the  appeal  are  based  entirely  upon  certain 
instructions  given  and  the  failure  of  the 
court  to  charge  the  Jury  as  requested  by  the 
defendant.  In  substance,  the  testimony 
shows:  That  the  defendant,  Dennis  F.  Ter- 
rell, is  a  barber  by  trade,  but  prior  to  May 
17,  1918,  the  day  upon  which  the  offense  with 
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which  he  was  charged  and  convicted  occur- 
red, was  engaged  in  the  work  of  a  street  car 
conductor.  He  owned  a  home  in  the  south- 
western part  of  Salt  Lake  City,  which  he  ao- 
cupied  with  his  family.  Situated  upon  his 
city  lot  or  home  premises,  besides  a  dwelling 
house,  were  several  sheds,  a  toilet,  chicken 
run,  and  rabbit  pens  within  an  inclosure 
fenced  with  posts  and  woven  wire.  Between 
the  Inclosure  and  the  portion  of  the  premises 
occupied  by  the  dwelling  and  other  out-build- 
ings an  open  alleyway  extended  east  and 
west.  Within  the  Inclosure  above  referred 
to  were  a  couple  of  sheds  situated  at  the 
southwest  corner,  abutting  on  the  alleyway. 
The  doors  to  the  sheds  opened  to  the  north. 
North  and  to  the  east  of  the  sheds  were  the 
rabbit  pens  with  their  doors  opening  to  the 
south.  There  was  an  open  space  through  the 
inclosure  about  10  feet  wide  between  the  rab- 
bit pens  and  the  sheas,  and  beyond  the  sheds 
to  the  east  this  open  space  was  approximate- 
ly 20  feet  in  width.  The  entrance  to  the 
woven  wire  inclosure  was  from  the  west,  by 
a  swinging  gateway,  near  the  doors  at  the 
northwest  corner  of  the  sheds.  Seventeen 
feet  east  of  the  westerly  fence  line  of  the  in- 
closure and  northeasterly  from  the  doors  of 
the  sheds  the  rabbit  pens  were  constructed, 
extending  easterly  for  a  distance  of  30  feet 
The  rabbit  pens  were  connected  and  built  in 
tiers,  for  the  most  part  two  and  three  tiers 
in  height,  their  roofs  tilting  to  the  north. 
They  were  built  largely  upon  2x4  sills 
with  the  same  materials  supporting  the  roofs, 
with  no  uprights  except  one-inch  boards  nail- 
ed to  the  sills  and  2x4  supporting  the  roofs. 
The  testimony  of  the  state's  witness,  the  coun- 
ty surveyor,  was  to  the  effect  that  the  rabbit 
pens,  as  constructed,  have  no  indication  that 
they  were  portable  or  designed  to  be  moved ; 
that,  they  covered  the  space  of  ground  there, 
and  apparently  were  permanently  construct- 
ed for  the  purpose  of  housing  some  sort  of 
animal,  and  not  designed  to  be  moved  from 
place  to  place.  The  county  surveyor  also  tes- 
tified that  there  was  a  street  light,  at  a 
height  of  25  feet  from  the  ground,  about  250 
feet  east  and  160  feet  north  from  the  south- 
east corner  of  the  -  defendant's  property, 
which,  in  his  Judgment,  would  cause  a 
shadow  to  be  cast  in  the  nighttime  across 
the  space  intervening  between  the  rabbit 
pens  and  the  chicken  run  situated  immediate- 
ly to  the  east  of  the  sheds  within  the  inclos- 
ure. The  defendant,  on  May  17,  1018,  the 
day  he  is  charged  with  the  offense  complain- 
ed of,  was,  and  for  some  time  prior  thereto 
had  been,  engaged  In  raising  and  selling  rab- 
bits, and  had  at  times  sheltered  as  many  as 
60  rabbits  in  the  pens.  He  testified  that  for 
some  time  prior  to  May  17, 1918,  he  had  been 
missing  rabbits  from  the  pens,  and  that  In 
order  to  catch  the  Intruder  or  thief  he  had 
been  sleeping  In  the  shed  at  the  southwest 
corner  of  the  inclosure.  On  the  above  date, 


at  about  10  o'clock  In  the  evening,  he  un- 
dressed himself  at  his  dwelling,  put  on  a 
bathrobe  and  went  out  to  the  Inclosure  where 
the  rabbit  pens  were,  examined  the  doors  and 
their  latches,  ascertained  that  the  rabbits 
were  secure  in  the  pens,  and  then  retired  up- 
on a  cot  in  the  shed  at  the  southwest  corner 
of  the  Inclosure.  Shortly  after  retiring  he 
heard  voices  in  the  alleyway  leading  through 
his  premises.  After  hearing  the  voices  he 
heard  no  further  sounds  until  he  heard  the 
rabbits  jumping  or  pounding  with  their  feet. 
As  to  what  followed,  the  defendant  testified: 

"When  I  heard  the  first  noise  with  the  rab- 
bits, I  just  raised  up;  must  have  been  asleep, 
I  guess.  And  then  I  heard  one  of  them  squeal, 
and  I  got  out  of  bed.  I  got  out  of  the  bed,  and 
I  had  an  old  wire  fastened  on  the  door  nailed 
on  the  inside  to  hold  it  shut,  to  keep  the  wind 
from  blowing  in  and  keeping  me  awake  at  nights. 
I  unwrapped  the  wire  off  the  nail  and  pushed 
the  door  open.  I  had  a  gun  standing  there  in 
reach.  I  went  in  the  open  doorway  and  look- 
ed and  saw  the  door  of  the  rabbit  pen  open, 
the  east  hutch.  I  did  not  realize  at  the  time 
whether  it  was  the  east  hutch  or  the  second 
one,  but  I  noticed  one  of  them  standing  open, 
and  when  I  did,  I  was  fully  convinced  of  the 
fact  that  some  one  was  stealing  my  rabbits, 
and  I  took  up  my  gun  and  looked,  and  I  thought 
I  saw  some  one  moving,  and  when  I  did  I  shot. 
I  pointed  the  gun  down  low  intentionally.  I 
didn't  intend  to  hit  any  person  that  was  there 
in  any  vital  part,  but  purposely  aimed  low. 
When  I  shot,  there  was  no  outcry,  no  noise 
made.  I  was  standing  with  one  foot  in  the 
shed  and  one  foot  out,  and  I  heard  no  one  aft- 
er shooting,  and  I  looked  and  could  see  no  one, 
or  hear  anything,  and  I  came  to  the  conclusion 
I  must  have  been  mistaken,  that  I  had  been 
too  slow  in  getting  out,  and  they  had  got  away, 
so  I  started  to  walk  over  toward  the  rabbit 
pens  slowly,  and  when  I  got  over  well  past  the 
shed  on  the  south  where  the  ground  is  raised 
on  the  west  end  where  it  first  starts  to  raise, 
just  as  I  had  my  foot  on  that,  a  voice  from  the 
ground  said  'Mister,  will  you  please  help  me 
up?'.  I  looked,  and  I  could  hardly  distinguish 
the  form  that  was  lying  on  the  ground,  but  the 
voice  when  I  heard  it  brought  to  me  the  awful 
fact  that  it  was  a  boy.  I  didn't  think,  I  never 
had  the  least  thought  or  any  kind  of  intimation 
before  that  time,  that  it  was  a  boy.  I  said 
to  him,  'Get  up  yourself.'  I  really  thought  I 
had  not  bit  anything  when  I  shot,  even  after 
he  spoke  and  I  said,  'Get  up  yourself,'  and  he 
said,  'I  can't;  my  knees  hurt'  I  walked  over 
to  him  and  put  my  hands  under  his  shoulder 
and  helped  the  boy  up.  *  *  *  I  put  my  left 
arm  around  him  and  put  my  gun  in  my  right 
band,  and  helped  him  to  the  house,  and  put 
him  on  a  chair.  When  I  turned  on  the  light, 
I  saw  black  socks  on  him  that  were  dyed,  so  I 
took  the  socks  down  and  got  into  my  clothes, 
and  went  across  the  street  to  a  neighbor's  and 
phoned  the  Emergency  Hospital,  and  told  them 
what  I  bad  done  and  to  get  down  as  quick  as 
possible.  I  reported  it  to  the  police  depart- 
ment. When  I  went  over  to  the  pens  first,  the 
door  on  the  east  pen  was  open,  the  only  one 
that  was  standing  open.  The  latch  on  the  next 
one  was  turned  straight  up  and  down,  so  it 
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could  open  and  that  one  would  not  stay  open 
unless  it  was  held  open  because  the  hinges  are 
heavy  leather  and  swing  shut  when  they  are 
released.  The  east  one  will  stand  open.  When 
I  got  over  there,  there  were  two  rabbits  on  the 
ground  out  of  the  pen.  One  was  running  along 
to  the  west,  and  the  other  one  hopped  across  in 
front  of  me  toward  the  chicken  house.  When 
I  went  to  investigate  the  rabbits  that  were  in 
the  pen,  there  were  five  in  one  pen  and  four 
in  the  other.  Two  of  them  I  saw  on  the 
ground.  *  *  *  In  my  judgment,  it  was  nec- 
essary to  shoot  that  night  under  the  circum- 
stances, not  knowing  who  it  was  that  was  out 
there  at  the  time,  and  the  fact  that  I  never 
realized,  never  once  thought,  that  it  was  a  boy 
that  had  been  taking  my  rabbits,  it  became  nec- 
essary to  that  extent  that  I  was  under  the  im- 
pression that  there  was  more  than  one  there, 
and  that  I  was  going  up  against  somebody  that 
perhaps  was  prepared  to  take  a  shot  at  me  or 
something,  in  case  I  let  them  know  I  was 
there.  I  didn't  think  that  it  was  a  boy  that 
stole  the  rabbits  the  nights  before  April  30th, 
and  not  a  man.  I  thought  I  was  in  physical 
danger  at  the  time  that  I  shot  from  the  fact 
that  somebody  was  stealing  my  property,  if  I 
should  go  out  and  say  anything  to  them  or  let 
them  know  that  I  was  there.  I  shot  because 
of  the  fact  that  if  I  hit  them  they  would  not 
be  able  to  put  up  much  of  a  fight,  and  it  would 
stop  them  from  taking  my  property,  and .  it 
would  lessen  my  physical  danger.  I  wanted  to 
be  sure  they  didn't  take  a  shot  at  me.  It 
was  absolutely  necessary  for  me  to  shoot,  al- 
though, as  it  turned  out  afterwards,  it  would 
not  have  been  necessary.  I  was  thoroughly 
satisfied  at  the  time,  or  at  least  I  thought  I 
was,  not  being  able  to  distinguish  who  or  what 
it  was  at  the  rabbit  pens.  Not  for  a  positive 
fact,  I  couldn't  see  any  one.  There-  was  an 
object  of  some  kind  moving,  and  I  shot  at  it." 

Ray  Cowan,  the  complaining  witness,  a  boy 
12  years  of  age,  testified  that  he  and  a 
younger  brother  on  the  day  of  the  offense 
complained  of  bad  been  visiting  with  their 
parents  at  the  home  of  an  aunt  residing 
south  and  west  of  the  defendant's  premises; 
that  upon  leaving  their  aunt's  residenee  be- 
tween 9  and  10  o'clock  in  the  evening  they 
separated  from  their  parents  and  taking  a 
short  cut  homeward  passed  through  the  al- 
Jeyway  on  the  Terrell  premises.  The  young- 
er brother  became  frightened  at  some  shad- 
ows, and  thereupon  they  turned  back  into  the 
alley.  In  passing  through  the  alley  over  de- 
fendant's premises  the  witness,  Ray  Cowan, 
was  attracted  to  the  rabbits,  and  he  opened 
the  gate  leading  to  the  lnclosure,  passed  In 
and  to  the  rabbit  pens,  opened  the  doors  to 
the  easterly  pens  for  the  purpose,  and  was  In 
the  act  of  petting  the  rabbits,  and  not  acting 
with  any  purpose  of  stealing  them,  when  he 
was  shot  in  the  knees  by  the  defendant, 
from  the  front  door  of  the  west  shed. 

Other  witnesses  testified  that  the  boy,  aft- 
er the  shooting,  admitted  that  he  intended  to 
take  rabbits.  The  boy  denied  having  made 
the  admission. 

After  the  shooting  occurred  and  the  boy 


had  been  taken  to  the  Emergency  Hospital 
a  rabbit  was  found  in  his  waistcoat,  but  the 
boy  denied  any  knowledge  as  to  how  it  came 
to  be  there. 

The  theory  of  the  defense  was  that  the 
shooting  was  justifiable  under  the  circum- 
stances; that  the  boy  was  engaged  In  the 
commission  of  a  burglary,  and  therefore  the 
defendant  had  the  right  to  shoot  to  prevent 
him.  The  state  contends  that  the  boy  was 
only  a  trespasser,  or  at  most  his  conduct,  un- 
der all  the  circumstances,  regardless  of 
whether  or  not  it  was  bis  intent  merely  to 
pet  the  rabbits  or  to  steal  them,  would  not 
justify  the  defendant  in  shooting  him. 

[1]  As  we  read  the  record,  there  was  no 
question  raised  before  the  trial  court  as  to 
the  character  of  the  rabbit  pens,  not  being 
tbe  kind  of  buildings  or  structures  that  might 
be  burglarized  under  the  statute  if  broken 
and  entered  into  for  the  purpose  of  com- 
mitting larceny.  However,  it  is  contended  by 
the  state  on  the  appeal  that  the  pens  were 
not  such  structures  within  the  meaning  of 
the  statute  as  might  be  burglarized.  In  so 
far  as  may  be  material  for  the  purposes  of 
the  consideration  of  the  case  on  appeal.  Sec- 
tion 8259,  Comp.  Laws  1917,  provides: 

"Every  person  who,  in  the  nighttime,  for- 
cibly breaks  and  enters,  or  without  force  en- 
ters an  open  door,  window,  or  other  aperture 
of  any  house,  room,  apartment,  tenement,  shop, 
warehouse,  store,  mill,  barn,  stable,  outhouse, 
or  other  building,  or  any  tent,  vessel,  water 
craft,,  or  railroad  car,  with  intent  to  commit 
larceny  or  any  felony,  is  guilty  of  burglary 
in  the  second  degree." 

In  view  of  the  foregoing  statute,  we  think 
the  theory  on  which  the  trial  court  proceed- 
ed in  treating  the  rabbit  pens  as  embraced 
within  the  kind  of  structures  that  may  be 
burglarized  was  the  right  one. 

It  was  an  admitted  fact  that  the  defendant 
shot  and  inflicted  great  bodily  Injury  upon 
the  boy,  Ray  Cowan.  It  is  also  conceded 
that  the  same  rules  of  law  are  applicable 
with  respect  to  justification  in  cases  of  as- 
sault with  a  deadly  weapon  with  intent  to 
do  bodily  harm  as  in  cases  of  homicide.  Un- 
der the  provisions  of  our  statute,  and  in  so 
far  as  may  be  material  to  the  case  under 
consideration,  subdivision  2  of  section  8032, 
Comp.  Laws  1917,  provides  that  homicide  is 
justifiable  "when  committed  in  defense  of 
habitation,  property,  or  person,  against  one 
who  manifestly  intends  or  endeavors,  by  vio- 
lence or  surprise,  to  commit  a  felony."  The 
appellant  invokes  the  foregoing  statute  In 
making  his  contention  that  his  act  in  shoot- 
ing the  boy  was  justifiable;  that  the  assault 
was  made  while  the  boy  was  in  the  act  of 
committing  larceny ;  that  larceny  committed 
under  the  circumstances  here,  within  the 
meaning  of  section  8259  of  our  statutes,  quot- 
ed above,  constituted  tbe  crime  of  burglary ; 
and  that  burglary  is  a  felony. 
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[2-4]  While  we  recognize  the  right  of  the 
defendant  to  Invoke  the  foregoing  statute  un- 
der the  circumstances  that  attended  the 
shooting  of  the  boy,  .yet  the  fact  as  to  wheth- 
er or  not  there  was  a  reasonable  necessity 
for  the  defendant  to  use  the  means  employ- 
ed by  him  to  prevent  the  taking  of  his  prop- 
erty remained  a  question  to  be  determined, 
from  the  testimony,  by  the  jury  under  prop- 
er instructions  to  be  given  by  the  court  '*  As 
a  matter  of  law  In  any  given  case  homicide 
or  an  assault  with  a  deadly  weapon  cannot 
be  Justified  unless  In  the  necessary  defense 
of  habitation,  property,  or  person.  If  the 
necessity  falls,  the  right  to  Invoke  the  stat- 
ute falls.  The  necessity  need  not  be  real; 
It  need  be  only  reasonably  apparent,  and  the 
resistance  offered  In  good  faith,  upon  rea- 
sonable grounds  of  belief  that  the  Invasion  of 
some  right  accorded  by  the  statute  Is  being 
made  by  the  offender,  and  then  only  such 
force  may  be  employed  as  may  be  reasonably 
required  to  successfully  repel  the  Invader. 

[I]  Under  the  common-law  doctrine  .the 
rule  was  that  there  must  have  been  an  ac- 
tual necessity  for  the  act,  but  under  'the 
statutes  and  the  decisions  of  the  courts  of 
the  several  states  this  rule  has  been  modi- 
fled,  and  it  is  now  generally  held  that  homi- 
cide is  Justifiable  If  there  exists  in  the  mind 
of  the  slayer  a  reasonable  belief  that  the 
necessity  exists.  Wharton  on  Homicide,  p. 
787,  ii  515,  516;  18  P.  C.  L.  p.  807,  $  112;  1 
Michie  on  Homicide,  p.  319,  §  107.  Something 
more,  however,  Is  required  under  our  statute 
than  a  bare  fear  on  the  part  of  the  slayer 
that  an  offense  Is  about  to  be  committed 
against  his  habitation,  person,  or  property. 
Section  8033  provides: 

"A  bare  fear  of  the  commission  of  any  of  the 
offenses  mentioned  in  subds.  2  and  3  of  the  pre- 
ceding section  [8032],  to  prevent  which  homicide 
may  be  lawfully  committed,  is  not  sufficient  to 
justify  it.  Bnt  the  circumstances  must  be  suffi- 
cient to  excite  the  fears  of  a  reasonable  per- 
son, and  the  party  killing  mast  have  acted 
wholly  under  the  influence  of  such  fears." 

The  degree  of  force  that  may  be  exercised 
in  preventing  the  commission  of  an  offense 
against  property  must  necessarily  vary  ac- 
cording to  the  situation  of  the  parties  and 
the  circumstances  surrounding  a  given  case. 
Zt  Is  expressly  provided  by  subdivision  2  of 
section  8561  that  sufficient  resistance  may  be 
exercised  by  a  person  "to  prevent  an  illegal 
attempt  by  force  to  take  or  injure  property 
in  his  lawful  possession."  We  think  this 
statute  necessarily  negatives  the  right  to 
exercise  any  greater  degree  of  force  or  resist- 
ance in  any  case  than  may  be  reasonably 
necessilry  to  repel  the  offender  or  prevent 
the  commission  of  the  crime  that  1b  being 
undertaken.  Again,  the  question  as  to 
whether  or  not  in  a  given  case  a  greater  de- 
gree of  force  by  way  of  resistance  was  ex- 


ercised than  was  reasonably  necessary  be- 
comes one  of  fact  to  be  determined  by  the 
Jury  under  proper  Instructions  of  the  court 
In  view  of  the  situation  of  the  parties,  the 
condition  and  circumstances  surrounding  the 
defendant  at  the  time  of  the  alleged  illegal 
assault,  as  disclosed  by  the  testimony  in  the 
case  before  us,  we  can  readily  appreciate 
that  the  trial  court  may  have  met  with  con- 
siderable difficulty  In  seeking  to  properly 
charge  the  Jury  in  matters  of  law  applicable 
thereto1.  In  that  regard  the  defendant  as- 
signs as  error  the  refusal  of  the  trial  court 
to  give  the  following  request: 

"You  are  instructed  that  the  taking  of  hu- 
man life  is  justifiable  when  committed  by  any 
person  in  defense  of  property  against  one  who 
manifestly  intends  or  endeavors  by  violence  or 
surprise  to  commit  a  burglary,  and  you  are 
further  instructed  that  every  assault  with  in- 
tent to  kill  and  every  assault  with  a  deadly 
weapon  with  intent  to  commit  bodily  harm  or 
any  lesser  assault  is  justifiable  under  the  same 
circumstances." 

It  is  conceded  that  the  foregoing  request 
correctly  states  the  law,  but  it  is  contended 
by  the  state  that  the  instructions  of  the 
court  given  on  this  point  were,  in  substance 
and  effect,  the  same,  and  that  therefore  the 
request  was  properly  refused. 

The  court  charged  that — 

"In  so  far  as  material  in  this  case,  burglary 
Is  defined  to  be  when  any  person  in  the  night- 
time forcibly  breaks  and  enters,  or  without 
force  enters,  an  open  door,  window,  or  other 
aperture  in  any  barn,  stable,  outhouse,  or  oth- 
er building  with  -intent  to  commit  larceny." 
(Italics  ours.) 


then  proceeded  to  further 


The  court 
charge: 

"One  may  kill  to  save  life  or  limb,  or  prevent 
a  great  crime,  *  *  *  but  one  is  not  justified 
in  killing  to  restrain  or  prevent  the  commission 
of  a  misdemeanor."   (Italics  ours.) 

The  court  also  instructed  that  "a  felony  Is 
a  crime  which  is  or  may  be  punishable  with 
death  or  Imprisonment  In  the  state  prison," 
and  that  "every  other  crime  is  a  misde- 
meanor." The  trial  court  failed  to  tell  the 
Jury  whether  or  not  the  crime  of  burglary 
constituted  a  "great  crime,"  a  felony  or  a 
misdemeanor,  or  whether  or  not  burglary 
was  punishable  by  Imprisonment  In  the  state 
prison.  Further,  the  Jury  was  told  that  lar- 
ceny Is  "a  secret  crime  not  attended  with 
force,"  and  the  "killing  of  one  person  by  an- 
other, or  the  attempt  to  kill  to  prevent  lar- 
ceny of  a  small  amount,  such  as  petit  lar- 
ceny, Is  not  Justified."  Then  again  the  court 
failed  to  tell  the  jury  what  constituted  the  of- 
fense of  petit  larceny. 

[6]  We  think  that  under  the  facts  and 
circumstances  as  disclosed  by  the  record  In 
this  case  the  Instructions,  unexplained,  as 
thus  given  by  the  court,  were  not  only  er- 
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roneous,  but  highly  prelu&ieAal  to  the  sub- 
stantial rights  of  the  defendant.  They  most 
certainly  would  tend  to  contuse  and  befog 
the  minds  of  the  Jurors  to  the  real  Issues ; 
to  be  determined  by  them  in  the  case.  Well 
might  the  Jury  hare  believed,  under  the  in- 
structions as  given,  that  unless  property  in- 
tended to  be  taken  was  of  great  value,  the 
owner  might  not  lawfully  resist  the  commis- 
sion of  the  burglary  under  any  circumstanc- 
es to  the  extent  of  the  force  used  by  de- 
fendant. They  might  have  very  readily  as- 
sumed that  burglary  did  not  constitute  a  fel- 
ony ;  that  larceny,  or  the  taking  of  another's 
property  unless  of  great  value,  under  no  cir- 
cumstances would  constitute  the  crime  of 
burglary,  and  that  the  defendant's  plea  of 
Justification  was  wholly  without  merit  and 
not  entitled  to  any  consideration  under  the 
instructions  as  given  them  by  the  court. 

The  defendant  also  complains  that  the 
court  erred  in  the  refusal  to  instruct  as  fol- 
lows: 

"If  yon  believe  from  the  evidence  that  at  the 
time  the  complaining  witness,  Ray  Cowan,  was 
shot,  he  was  committing  a  burglary  and  en- 
gaged in  stealing  the  defendant's  rabbits,  then 
the  court  instructs  yon  that  under  the  law  the 
defendant  was  justified  in  shooting  the  person 
so  engaged  in  burglary." 

The  foregoing  instruction  without  any 
qualification  is  not  the  law.  We  have  here- 
tofore pointed  out  and  endeavored  to  make 
clear  that  under  our  statutes  the  taking  of 
life  is  Justifiable  only  when  reasonable  ne- 
cessity exists  for  it,  to  prevent  the  commis- 
sion of  the  crimes  enumerated  in  our  stat- 
ute with  reference  to  Justifiable  homicide, 
that  the  facts  and  circumstances  attending 
a  particular  case  must  govern  and  determine 
the  necessity,  and  that  the  courts  cannot  lay 
down  a  hard  and  fast  rule  that  will  be  con- 
trolling In  all  cases. 

[7]  As  we  view  the  testimony  in  this  case, 
the  defendant  was  not  entitled  to  have  the 
request  given  in  form  presented  to  the  court 
without  such  a  qualification  that  would  en- 
able Ibe  Jury,  In  their  deliberations,  to  de- 
termine, after  due  consideration  of  all  the 
attending  circumstances,  whether  or  not  the 
defendant  was  Justified  in  resorting  to  the 
extreme  measure  of  shooting  the  complain- 
ing witness  in  order  to  prevent  a  burglary. 
We  do  not  wish  to  be  understood,  however, 
that  the  giving  of  the  defendant's  request 
last  above  referred  to  would  be  error  when 
accompanied  with  the  further  explanation 
on  the  part  of  the  court  as  to  when  and 
when  not,  according  to  the  situation  of  the 
parties  and  their  surrounding  circumstances, 
so  high  a  degree  of  force  may  be  legally  ex- 
ercised to  prevent  the  commission  of  the 
crime  of  burglary.  In  other  words,  we  hold 
that  the  requests  of  the  defendant  hereto- 
fore made  correctly  stated  the  law,  and  the 


court  should  have  given  them  in  substance 
and  effect,  not  as  abstract  rules  of  law,  but 
In  conjunction  with  such  other  clear  and 
I  concise  statements  of  the  law  applicable  to 
the  facts  and  circumstances  as  were  dis- 
closed by  the  testimony'  in  the  case.  We 
think  the  trial  court  failed  to  do  this  in  the 
particulars  pointed  out,  and  that  such  fail- 
ure was  prejudicial  to  the  Interests  of  the 
defendant  in  having  a  fair  trial,  and  there- 
fore the  judgment  of  conviction  should  not 
stand..  1 

[I]  There  was  some  contention  made  on 
the  part  of  the  Attorney  General  for  the 
state,  both  in  the  oral  and  in  his  written 
argument  before  this  court,  to  the  effect  that 
the  complaining  witness,  being  a  minor,  12 
years  of  age,  was  not  chargeable  with  the 
crime  of  burglary,  and  therefore  from  every 
viewpoint  of  the  case  the  defense  of  justi- 
fication on  the  part  of  the  defendant  should 
be  held  unavailable.  The  Attorney  General 
has  cited  us  to  no  authorities  on  the  question 
raised,  and,  If  we  correctly  understand  him, 
he  does  not  seriously  insist  that  his  conten- 
tion in  this  regard  is  the  law,  but  that  the' 
question  is  a  new  one  and  ought  to  be  now 
passed  upon  by  this  court.  In  this  connec- 
tion our  attention  Is  called  to  Comp.  Laws 
Utah  1917,  g  7915,  which  provides: 

"AD  persona  are  capable  of  committing  crimes 
except  those  belonging  to  the  following  classes: 
"1.  Children  under  the  age  of  seven  years ; 
"2.  Children  between  the  ages  of  seven  years 
and  fourteen  years,  in  the  absence  of  clear 
proof  that  at  the  time  of  committing  the  act 
charged  against  them  they  knew  its  wrongful- 
ness." 

(Also  other  classes  not  material  here.) 

It  will  be  seen  that  under  subdivision  2  of 
the  foregoing  statute  children  between  the 
ages  of  7  years  and  14  years  are  presumed 
to  be  Incapable  of  committing  crime.  How- 
ever, the  presumption  is  a  rebuttable  one, 
and  may  be  overcome  by  testimony  tending 
to  show  that  he  was  mentally  capable  or  ac- 
tually appreciated  the  wrongfulness  of  his 
conduct  So  far  as  the  act  Itself  is  concern- 
ed, a  child  may  violate  the  law  and  com- 
mit an  offense  against  person  or  property 
the  same  as  an  adult  person.  When  an  of- 
fense such  as  burglary  Is  committed  by  a 
child  under  18  years  of  age,  it  Is  deemed  a 
"delinquent  child,"  and  Is  chargeable  before 
and  dealt  with  by  our  Juvenile  courts.  Oomp. 
Laws  1917,  §  1829,  provides: 

"  'Delinquent  child'  shall  include  any  child 
eighteen  years  of  age  or  under  such  age,  who 
violates  any  law  of  this  state,  or  any  city  or 
town  ordinance,  or  who  commits  an  offense  not 
punishable  by  death  or  imprisonment  for  life." 

As  heretofore  pointed  out,  homicide  is  Jus- 
tifiable under  our  statutes  "when  committed 
in  defense  of  habitation,  property  or  person, 
against  one  who  manifestly  intends  or  en- 
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deavors,  by  violence  or  surprise  to  commit 
a  felony."  In  this  class  of  cases  the  au- 
thorities are  practically  unanimous  that  the 
slayer  need  only  act  upon  appearances,  and 
it  is  sufficient  if  he  acts  in  good  faith  and 
has  reasonable  grounds  to  believe,  and  does 
believe,  that  under  the  circumstances  his  le- 
gal rights  are  being  feloniously  invaded  and 
the  necessity  exists  for  the  force  used  by 
him  in  the  prevention  of  crime.  Michie  on 
Homicide,  |  116,  p.  374,  vol.  1;  N.  O.  &  N. 
E.  Ry.  v.  Jopes,  142  U.  S.  19,  12  Sup.  Ct. 
109,  35  L.  Ed.  919. 

We  are  of  the  opinion  that  the  principles 
announced  by  the  foregoing  authority,  and 
In  the  case  cited  from  the  United  States  Su- 
preme Court,  are  of  universal  application, 
and  should  be  adhered  to  in  the  considera- 
tion of  the  defendant's  plea  of  Justification 
in  the  case  at  bar.  , 

For  the  reasons  heretofore  given,  the  Judg- 
ment must  be  reversed,  and  the  cause  re- 
manded, -with  instructions  to  the  court  be- 
low to  grant  a  new  trial. 

It  is  so  ordered. 

GIDEON  and  THURMAN,  JJ.,  concur. 

WEBER,  J.,  being  disqualified,  did  not 
participate  herein. 

FRICK,  J.  I  concur  with  the  Chief  Jus- 
tice in  the  view  that  the  instructions  of  the 
district  court  are  Incomplete  and  were  thus 
calculated  to  mislead  the  Jury  to  the  prej- 
udice of  the  defendant  I  am,  however,  not 
prepared  to  concede  that  under  defendant's 
own  version  of  the  shooting  of  the  little  boy 
he,  as  a  matter  of  law,  was  Justified.  Our 
statute  (Comp.  Laws  Utah  1917,  $  8032,  subd. 
2)  only  justifies  the  taking  of  human  life 
when  done  "in  defense  of  habitation,  property, 
or  person,  against  one  who  manifestly  in- 
tends or  endeavors,  by  violence  or  surprise, 
to  commit  a  felony,"  etc.  (Italics  mine.)  The 
statute  clearly  requires  that  in  order  to  Jus- 
tify the  taking  of  human  life  there  must  be 
some  actual,  or  at  least  threatened,  violence 
or  surprise.  Merely  to  imagine  or  suspect 
that  another  is  about  to  steal  property,  when 
the  habitation  is  not  being  assailed  in  any 
way,  does  not  justify  the  slaying  of  the  in- 
truder as  I  understand  the  law.  Our  stat- 
ute is  merely  a  declaration  of  the  common 
law.  See  1  East's  Pleas  of  the  Crown,  271. 
The  only  difference  between  the  rule  at  com- 
mon law  and  the  rule  under  statutes  like 
ours  is  that  the  danger  need  not  be  real  or 
actual  under  the  statute,  but  need  only  be 
'  reasonably  apparent  to  the  slayer.  It  is  not 
sufficient,  however,  for  the  slayer  merely  to 
say  that  the  danger  appeared  actual  or  real 
to  him.  Unless  it  appears  from  all  the  facts 
and  circumstances  in  evidence  that  the  slay- 
er had  good  or  sufficient  cause  to  believe  that 
there  was  Imminent  danger,  he  may  not  take 
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life  with  impunity.  The  rule  in  that  respect 
is  well  illustrated  by  the  Supreme  Court  of 
California  in  the  case  of  People  v.  Glover, 
141  Cal.  238,  239,  74  Pac.  745.  To  the  same 
effect  is  People  v.  Walsh,  43  Cal.  447.  In  the 
latter  case,  like  in  the  one  at  bar,  the  shoot- 
ing was  without  any  challenge  or  investiga- 
tion of  any  kind,  and  it  was  there  held  not 
to  have  been  justified.  In  the  case  at  bar 
the  defendant  did  not  even  know  that  there 
was  any  one  in  fact  at  the  rabbit  boxes,  and 
he  shot  without  the  slightest  effort  to  ascer- 
tain whether  there  was  in  truth  and  In  fact 
any  one  committing  an  act  of  violence  or  any 
other  act.  Under  such  circumstances  1  think 
the  Jury  should  at  least  be  told  that,  unless 
the  defendant  had  good  cause  to  believe,  and 
in  good  faith  did  believe,  that  some  person 
was  in  fact  committing  an  act  of  violence, 
and  was  by  that  means  manifestly  attempting 
or  endeavoring  to  commit  a  felony,  the  shoot- 
ing would  not  be  Justified. 

In  Pond  v.  People,  8  Mich.  177,  Mr.  Jus- 
tice Campbell,  in  his  usual  forcible  style, 
states  the  law  under  a  statute  like  ours  in 
the  following  words: 

"Where  a  felonious  act  is  not  of  a  violent  or 
forcible  character,  as  in  picking  pockets,  and 
crimes  partaking  of  fraud  rather  than  force, 
there  is  no  necessity,  and  therefore  no  justifi- 
cation, for  homicide,  unless  possibly  in  some  ex- 
ceptional cases.  The  rule  extends  only  to  cas- 
es of  felony;  and  in  those  it  is  lawful  to  re- 
sist force  by  force.  If  any  forcible  attempt  is 
made,  with  a  felonious  intent  against  person 
or  property,  the  person  resisting  is  not  obliged 
to  retreat,  but  may  pursue  his  adversary,  if 
necessary,  till  he  finds  himself  ont  of  danger. 
Life  may  not  properly  be  taken  under  this  rule 
where  the  evil  may  be  prevented  by  other  means 
within  the  power  of  the  person  who  interferes 
against  the  felon.  Reasonable  apprehension, 
however,  is  sufficient  here,  precisely  as  in.  all 
other  cases." 

To  the  same  effect  is  Weaver  v.  State,  19 
Tex.  App.  568,  53  Am.  Rep.  389,  where  it  is 
said: 

"Where  a  felony  is  threatened,  the  party  may 
repel  it,  whether  leveled  at  him  or  others :  *but 
the  force  of  defense  must  be  proportioned  to  the 
force  of  attack.  It  is  but  reasonable  that  the 
kind  and  amount  of  defense  should  be  measur- 
ably proportioned  to  the  amount  and  kind  of 
danger.'  'A  bona  fide  belief  by  the  defendant 
that  a  felony  is  in  process  of  commission,  which 
can  only  be  arrested  by  the  death  of  the  sup- 
posed felon,  makes  the  killing  excusable  homi- 
cide.' Whart.  on  Horn.  §  533 ;  Desty's  Amer. 
Crim.  Law,  {§  125d,  126d. 

"But  'to  justify  the  defensive  destruction  of 
human  life  the  danger  must  be  not  problemati- 
cal and  remote,  but  evident  and  immediate/- 
Aldrich  v.  Wright,  53  N.  H.  398  [16  Am.  Rep. 
339].  'The  attempt  must  not  be  merely  sus- 
pected, but  (reasonably)  apparent;  the  danger 
must  be  (apparently)  imminent,  and  the  oppos- 
ing force  or  resistance  must  be  necessary  to 
avert  the  danger  or  defeat  the  attempt.'  *  *  * 
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'The  law  holds  the  life  ot  man  in  the  highest 
regard.  And  only  in  extreme  instances  of 
wrongdoing,  and  impelled  by  an  extreme  neces- 
sity, can  another  take  it  innocently  away.' " 

In  Kerr,  Law  of  Homicide,  at  section  185, 
the  law  is  tersely  and  correctly  stated  In 
the  following  words: 

"Homicide  in  defense  of  property  is  excusable 
when  necessary  to  defeat  or  prevent  the  com- 
mission of  a  forcible  or  atrocious  felony  there- 
on, but  under  no  other  circumstance." 

In  Drlggers  v.  United  States,  7  Ind.  T.  761, 
104  S.  W.  1169,  the  court  charged  the  jury 
as  follows: 

"The  jury  are  instructed  that  justifiable  hom- 
icide is  the  killing  of  a  human  being  in  self- 
defense,  or  in  the  defense  of  habitation,  prop- 
erty, or  person,  against  one  who  manifestly 
intends  or  endeavors  by  violence  or  surprise  to 
commit  a  felony  on  either.  A  bare  fear  of  any 
of  these  offenses  is  not  sufficient  to  justify  the 
killing.  It  must  appear  that  the  circumstances, 
viewed  from  the  defendant's  standpoint,  as 
they  reasonably  appear  to  him,  were  sufficient 
to  excite  the  fears  of  a  reasonable  man,  and 
that  the  defendant  acted  upon  these  reasonable 
appearances  of  danger." 

That  instruction,  it  was  held  by  the  court, 
stated  the  law  correctly  under  a  statute  pre- 
cisely like  ours.  Take  the  defendant's  own 
testimony  in  this  case:  Where  is  there  the 
slightest  evidence  of  force  or  violence  exert- 
ed by  the  boy  which  would  excite  fear  in  any 
reasonable  man?  Again,  In  what  way  was 
there  any  surprise?  The  defendant  was  not, 
and  could  dot  have  been,  surprised  so  as  to 
excite  fear  In  him.  He  was  actually  stand- 
ing guard  with  a  loaded  gun.  If  any  one 
was  surprised  In  this  case,  it  was  the  little 
boy  who  was  shot.  The  law  is  not  that  the 
owner  may  shoot  an  offender  merely  because 
the  owner  discovers  the  latter  in  the  act  of 
taking  the  former's  property.  Unless  there 
is  some  act  of  violence  or  surprise  accom- 
panying the  act,  which  gives  the  owner  rea- 
sonable cause  to  fear  personal  injury,  he  may 
not  shoot  the  offender.  If  the  owner  of  prop- 
erty may  ruthlessly  kill  the  offender  merely 
because  ihe  latter  Is  found  stealing  property, 
when  neither  force  nor  violence,  is  used  so 
as  to  cause  or  justify  fear  in  the  owner  of 
the  property,  then  such  owner  may  kill  any 
one  on  sight  whom  he  suspects  of  intending 
to  take — that  is,  to  steal — his  property. 
Such  in  my-  judgment,  is  not  the  law,  and 
the  jury  should  be  so  instructed  in  plain 
language.  Nor  do  I  think  that  the  question 
of  whether  the  little  boy  was  committing  a 
burglary  by  what  he  did  is  here  for  teview. 
The  court  in  its  instructions  merely  assumed 
that  the  boxes  placed  upon  one  another  as 
described  in  the  evidence  and  in  which  the 
rabbits  were  kept  constituted  an  outhouse 
or  a  building  within  the  purview  of  our  stat- 


ute. The  state  saved  no  exception  to  the 
court's  charge  and  has  assigned  no  error  In 
that  regard.  The  instruction  of  the  court, 
right  or  wrong,  therefore,  constituted  the 
law  of  this  case  so  far  as  the  jury  were 
concerned.  While  I  am  not  prepared  to  say 
that  the  rabbit  boxes  placed  as  they  were 
did  or  did  not  constitute  an  outhouse  or 
building  within  the  purview  of  our  statute, 
yet,  that  question  not  being  before  us,  I  ex- 
press no  opinion  upon  it 


BOARD  OP  EDUCATION  OF  SALT  LAKE 
CITY  v.  WEST  et  al.  (GULBRANSON, 
Intervener).   (No.  3371.) 

(Supreme  Court  of  Utah.    Dec.  6,  1919.  Re- 
'    hearing  Denied  Jan.  2,  1920.) 

1.  Jury  «=»14(2)—  Statutoby  action  fob,  use 
of  subcontractor  one  at  law. 

An  action  by  board  of  education  under 
Comp.  Laws  1917,  §  3753,  for  use  and  benefit 
of  a  subcontractor  against  the  principal  con- 
tractor and  his  surety,  is  one  at  law  friable  by 
jury. 

2.  Jury  «=»25(6)— Jtjby  trial  ;  waiver. 

Where  an  intervener  in  an  action  by  board 
of  education  under  Comp.  Laws  1917,  {  3753, 
for  the  use  and  benefit  of  a  subcontractor 
against  the  principal  contractor  and  his  surety, 
did  not  demand  a  jury  within  time  fixed  by  sec- 
tion 6782  for  trial  of  the  issues  between  him- 
self and  the  general  contractor,  held  that,  where 
those  issues  were  distinct  from  the  rest  of  the 
case,  intervener's  legal  right  to  a  jury  was 
waived.^ 

3.  Juby  «=>25(4)— Denial  of  juby  trial  aft- 
eb  failure  to  demand  not  abuse  of  dis- 
CRETION. 

Where  intervener  did  not  request  a  jury 
trial  in  accordance  with  Comp.  Laws  1917,  | 
6782,  so  as  to  be  entitled  thereto  as  a  matter 
of  right,  held  that,  though  the  trial  court  might 
have  exercised  its  legal  discretion  by  ordering 
a  jury  trial  on  intervener's  application  there- 
after made  upon  his  showing  a  satisfactory  ex- 
cuse for  failure  to  make  timely  application,  ths 
denial  of  intervener's  application  for  jury  trial 
cannot  be  treated  as  an  abuse  ft  discretion, 
where  there  was  no  showing  as  to  excuse  for 
failure  to  make  timely  application.* 

4.  Damages  <s=>46— Presumption  of.  dam- 
ages to  genebal  contbactor  by  bubcon- 
tbactob's  use  of  defective  hatebial. 

Where  a  subcontractor  engaged  to  paint  a 
school  building  used  defective  materials  which 
did  not  comply  with  the  contract  and  which 
would  not  last  so  well  as  those  specified,  the 
general  contractor  may  recover  damages  result- 

1  Davis  D.  ft  R.  O.  R.  Co.,  45  Utah,  13,  142  Pac. 
709;  Utah  State  Building  &  Loan  Ass'n  v.  Perkins, 
61  Utah,  — ,  173  Pac.  860. 

>  Wood  v.  R.  Q.  W.  Ry.  Co.,  »  Utah,  351,  78  Pac. 
132. 
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ing  from  the  subcontractor's  use  of  defective  ma- 
terial; there  being  no  presumption  that  the 
school  authorities  would  not  hold  the  general 
contractor  to  strict  accountability  and  require 
compliance  with  tie  specifications  of  the  con- 
tract. 

6.  Contracts  «=»304(2>— Acceptance  with- 
out KNOWLEDGE  07  DEFECTS  NOT  EFFECTIVE 
TO  WAIVE  DETECTS. 

Where  a  subcontractor  doing  the  painting 
on  a  school  building,  after  being  warned  that 
defective  materials  would  not  be  accepted,  false- 
ly assured  the  inspector  for  tie  school  author- 
ities that  the  materials  used  were  substantially 
those  specified  in  contract,  any  acceptance  of 
lie  work  based  on  such  false  representations  of 
the  subcontractor  is  not  binding  so  as  to  pre- 
vent the  general  contractor,  who  would  be  re- 
quired to  make  the  deficiency  good,  from  re- 
covering from  the  subcontractor  damages  result- 
ing from  his  failure  to  comply  with  the  specifi- 
cations. 

6.  Contracts  «=>305(3)— Waives  of  defec- 
tive PERFORMANCE  BT  FAST  PAYMENT. 

Payment  by  contractor  to  subcontractor  of 
a  sum  to  apply  on  the  subcontractor,  made  be- 
fore contractor  knew  that  materials  used  by  sub- 
contractor were  inferior  and  not  in  substantial 
compliance  with  the  specifications  and  contract, 
was  not  a  waiver  of  such  defects. 

7.  Costs  «=>241— Costs  divided  where  error 
in  judgment  was  one  only  of  computa- 
TION. 

Where  the  findings  of  fact  of  the  district 
court  were  correct,  and  the  only  error  in  the 
judgment  was  one  of  computation,  costs  will  on 
appeal  be  divided,  though  the  cause  was  re- 
manded, with  direction  to  correct  the  error. 

Appeal  from  District  Court,  Salt  Lake 
County;  H.  M.  Stephens,  Judge. 

Action  by  the  Board  of  Education  of  Salt 
Lake  City  against  Con  West  and  another, 
in  which  Charles  J.  E.  Gulbranson  inter- 
vened. From  a  judgment  against  the  inter- 
vener, he  appeals.  Remanded,  with  direc- 
tions. 

Evans  4c  Sullivan,  of  Salt  Lake  City,  for 
appellant 

Booth,  Lee,  Badger  it  Rich,  of  Salt  Lake 
City,  for  respondents. 

OORFMAN,  O.  J.  Pursuant  to  the  pro- 
visions of  Comp.  Laws  Utah  1917,  §  3753, 
part  of  a  special  statute  (chapter  2,  tit  62), 
plaintiff,  the  board  of  education  of  Salt  Lake 
City,  commenced  this  action  in  the  district 
court  of  Salt  Lake  county,  for  the  use  and 
benefit  of  Sullivan  Plaster  Block  Company, 
against  the  defendant  Con  West,  an  original 
contractor  engaged  by  the  plaintiff  to  do  the 
reconstruction  work  on  a  certain  school  build- 
ing destroyed  by  fire,  and  his  surety  on  bond, 
the  defendant  United  States  Fidelity  it  Guar- 
anty Company.  Numerous  subcontractors, 
materialmen,  and  laborers  intervened  in  the 


action  as  claimants  against  the  defendants, 
and  all  of  their  rights  were  settled  and  finally 
determined  by  the  district  court  with  the  one 
exception  of  Charles-  J.  E.  Gulbranson,  the 
appellant  here,  who,  as  a  subcontractor  un- 
der West,  had  undertaken  to  do  the  painting 
of  the  school  building.  The  complaint  made 
in  intervention  by  the  aforesaid  Gulbranson, 
hereinafter  referred  to  as  appellant,  in  so 
far  as  may  be  material  here,  was  In  sub- 
stance and  to  the  effect  that,  after  the  de- 
fendant Con  West  had  entered  into  a  con- 
tract with  the  plaintiff  board  of  education, 
hereinafter  referred  to  as  the  school  board, 
and  had  furnished  a  bond  pursuant  to  the 
statute,  appellant  furnished  labor  and  ma- 
terial in  painting  said  building  amounting 
to  and  at  the  agreed  price  of  $930 ;  that  the 
said  Con  West  paid  to  the  appellant  on  ac- 
count of  said  labor  and  material  $700  and 
no  more,  leaving  an  unpaid  balance  due  ap- 
pellant of  $230,  for  which  sum  a  judgment 
is  prayed,  with  attorney's  fees  and  costs. 
The  defendant  West  answered,  denying  that 
there  was  any  sum  due  or  owing  appellant 
and  by  way  of  cross-complaint  alleged  that 
the  appellant  had  failed,  without  defendant's 
knowledge,  before  paying  the  $700  to  appel- 
lant on  account,  to  furnish  certain  specified 
materials  according  to  specifications  and 
contract  and  had  used  inferior  materials 
in  painting  the  school  building,  whereby  and' 
by  reason  whereof  defendant  had  suffered 
damages  to  the  amount  of  $727.50,  for  which 
judgment  was  prayed.  The  answer  of  the 
appellant  designated  a  reply,  was  to  the 
effect  that  the  defendant  Con  West  had  sus- 
tained no  damage;  that  appellant  had  sub- 
stantially complied  with  his  contract;  that 
the  materials  furnished  by  him  were  used 
with  knowledge  on  the  part  of  both  the  de- 
fendant Con  West  and  the  school  board; 
that  the  work  had  been  accepted  and  'ap- 
proved, and  therefore  the  defendants  were 
estopped  from  denying  the  sufficiency  of  the 
quality  of  the  materials  used  and  the  work 
performed.  The  issues  thus  formed  under 
the  pleadings  between  the  defendants  and  the 
appellant  were  tried  to  the  court  without 
a  jury.  The  court  found  for  the  defendants 
and  entered  judgment  against  the  appellant 
in  defendant  Con  West's  favor  for  $477.50 
and  costs.  Appellant  moved  for  a  new  trial, 
which  motion  was  denied.   He  now  appeals. 

The  errors  assigned  and  complained  of  by 
appellant  are  numerous,  but  they  may  be 
grouped  for  convenience  and  considered  as 
submitting  for  determination  but  three  ques- 
tions: First  Did  the  district  court  err  in 
denying  appellant's  demand  for  a  trial  by 
a  jury?  Second.  Are  the  findings  of  fact 
sustained  by  the  testimony  and  in  accord 
with  law?  Third.  Do  the  findings  of  the 
district  court  support  the  judgment?  We 
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shall  consider  and  discuss  these  propositions 
In  the  order  named. 

[1,1]  The  action  was  brought,  as  herein- 
before pointed  out,  under  and  in  accordance 
with  the  provisions  of-  a  special  statute 
(chapter  2,  tit.  62,  Comp.  Laws  Utah  1917). 
The  trial  court  held,  and  we  think  rightly 
so,  that  the  action  is  one  at  law  entitling  a 
party  to  a  jury  trial  when  seasonably  de- 
manded in  accordance  with  our  statute, 
Comp.  Laws  Utah  1917,  (  6782,  which  pro- 
vides: 

"Either  party  to  an  action -of  the  kind  enu- 
merated in  the  preceding  section  [6781]  who  de- 
sires a  jury  trial  of  the  same,  or  of  any  issue 
thereof,  must  demand  it,  either  by  written  no- 
tice to  the  clerk  prior  to  the  time  of  setting 
such  action  for  trial,  or  within  such  reasonable 
time  thereafter  as  the  court  may  order,  or 
orally  in  open  court  at  the  time  of  such  setting, 
and  must  at  the  same  time  deposit  With  the 
clerk  the  sum  of  $5 ;  whereupon  it  shall  be  the 
duty  of  the  court  to  order  jurors  to  be  in  at- 
tendance at  the  time  set  for  the  trial  of  the 
cause.  Money  paid  in  accordance  with  this 
section  shall  be  taxable  as  costs  in  the  action. 
But  the  failure  of  a  party  who  has  demanded 
a  jury  to  appear  at  the  trial  shall  be  deemed  a 
waiver  of  such  demand." 

The  constitutional  provision  (article  1,  I 
10,  Const  Utah)  leading  up  to  the  foregoing 
statutory  enactment  by  the  Legislature,  in 
'so  far  as  may  be  material  here,  provides: 

"A  jury  In  civil  cases  shall  be  waived  unless 
demanded." 

The  right  to  a  jury  trial  In  the  present 
instance  was  denied  the  appellant  by  the 
trial  court  on  the  theory  that  appellant  had 
waived  such  right.  It  Is  provided  by  stat- 
ute (Comp.  Laws  Utah  1917,  §  6827)  that— 

"All  issues  in  civil  actions  shall  be  tried  by 
the  court,  unless,  in  cases  where  a  jury  may 
be  had,  the  same  shall  be  demanded  in  the  man- 
ner' prescribed  in  section  6782  [hereinbefore 
quoted],  or  unless,  in  a  proper  case,  a  referee 
or  master  in  chancery  shall  be  appointed." 

The  question  then  arises:  Did  the  de- 
fendant demand  a  jury  in  compliance  with 
the  statute,  or  did  he  otherwise  waive  his 
right  to  a  trial  by  jury? 

[3]  A  proper  determination  of  the  question 
requires  brief  consideration  as  to  the  pur- 
poses of  the  special  statute,  section  3753, 
supra,  under  which  the  action  was  brought 
by  the  plaintiff.  The  purpose  of  the  statute, 
among  other  things,  is  to  enable  creditors 
of  or  claimants  against  the  contractor  on 
public  buildings  to  collect  for  work  and  ma- 
terials furnished  by  them  ratably  and  equi- 
tably from  the  contractor  and  his  bondsmen 
in  all  cases  to  the  full  amount  and  extent 
of  the  surety  bond.  The  right  is  accorded 
to  any  materialman  or  laborer  to  Intervene 
in  the  action  within  a  specified  time  after 
due  notice  given  by  the  plaintiff  and  have 
his  right  or  claim  adjudicated  in  the  action. 


The  present  action  was  begun  by  the  filing 
of  the  plaintiff's  complaint  December  1, 1917. 
The  appellant  filed  his  complaint  In  Inter- 
vention December  21,  1917.  The  answer, 
counterclaim,  and  cross-complaint  of  the 
contractor,  defendant  Con  West,  to  the  ap- 
pellant's complaint  In  intervention  was  filed 
January  14,  1918,  as  was  also  the  answer 
of  the  surety  defendant,  United  States  Fi- 
delity &  Guaranty  Company.  Other  claim- 
ants also  intervened  within  the  statutory 
time,  among  them  the  Sullivan  Plaster  Block 
Company,  for  whom  a  jury  trial  was  demand- 
ed on  February  8,  1918,  and  one  accorded  It 
by  the  trial  court  The  case  was  then  set 
for  trial  February  9,  1918,  bat  did  not  come 
on  for  hearing  until  June  5,  1918,  when  the 
rights  of  all  the  claimants  other  than  the 
appellant  had  been  settled  and  determined. 
The  record  shows  that,  notwithstanding  the 
case  was  originally  set  for  trial  February 
9,  1918,  the  appellant  made  no  demand  for 
a  jury  to  try  his  case  until  May  29,  1918, 
more  than  three  months  after  the  setting  of 
the  case  for  trial,  at  which  time  the  case 
had  narrowed  down  and  was  confined  to  the 
issues  between  the  appellant  and  the  defend- 
ants Con  West  and  his  surety,  the  United 
States  Fidelity  &  Guaranty  Company.  As  to 
the  Issues  to  be  tried  between  the  parties 
then  before  the  court,  no  one  of  them  had 
demanded  a  trial  by  Jury  In  compliance  with 
the  statute  according  the,  right  upon  a  de- 
mand or  notice  prior  to  the  time  of  setting 
the  case  for  trial.  While  It  is  true  the  action 
was  brought  by  the  plaintiff  and  the  pro- 
ceedings were  being  held  before  the  court 
under  one  case  name,  as  provided  by  a  spe- 
cial statute,  yet  the  fact  remains,  under  the* 
Issues  framed  by  the  pleadings  of  the  ap- 
pellant and  the  defendants,  that  as  to  them 
it  constituted  a  separate  and  independent 
action  and  one  in  which  the  Immediate  par- 
ties concerned  with  the  Issues  to  be  tried 
might  either  demand  or  waive  a  jury  trial 
under  the  statute.  The  appellant  having 
failed  to  demand  a  jury  to  try  the  issues 
between  himself  and  the  defendants  within 
the  time  allowed  him  under  the  statute,  It 
must  therefore  be  held  that  his  legal  right 
to  a  jury  trial  was  waived.  Davis  v.  D.  & 
R  G.  R.  Co.,  45  Utah,  13, 142  Pac.  709 ;  Utah 
State  Building  &  Loan  Ass'n  v.  Perkins  et 

al.,  51  Utah,   ,  173  Pac.  950.    But  It  is 

fdrther  contended  by  appellant  that  the  trial 
court  had  the  discretionary  power  to  order 
a  jury  trial  upon  the  appellant's  applica- 
tion, although  the  statute  had  not  been  com- 
piled with  by  him,  and  that  the  court's  re- 
fusal was  an  abuse  of  legal  discretion.  Un- 
der authority  of  Wood  v.  R.  G.  W.  Ry.  Co., 
28  Utah,  351,  79  Pac.  182,  and  Davis  v.  D. 
&  R.  G.  R.  Co.,  supra,  we  think  the  court 
had  the  power  and  might  have  exercised  its 
legal  discretion  by  ordering  a  Jury  trial  upon 
appellant's  application  bad  appellant  made 
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some  satisfactory  showing  that  his  failure 
to  make  timely  application  for  a  Jury  under 
the  statute  was  excusable.  He  did  not  do 
that,  and  therefore  nothing  was  before  the 
trial  court  to  Invoke  Its  legal  discretion.  In 
the  absence  of  such  a  showing  on  the  part 
of  the  applicant,  we  cannot  conceive  how 
the  trial  court  could  well  do  otherwise  than 
refuse  appellant's  arbitrary  demand  made 
for  a  jury  trial.  In  other  words,  a  party 
to  an  action  who  desires  a  Jury  trial  must 
either  demand  a  jury  in  accordance  with 
the  statute  (section  6782,  supra)  prior  to  the 
time  of  setting  the  case  for  trial  or  within 
such  a  reasonable  time  thereafter  as  the 
court  may  order.  Otherwise  the  court  must, 
saving  the  right  to  call  to  its  aid  a  Jury*on 
its  own  motion,  proceed  to  try  the  Issues,  un- 
less some  showing  is  made  on  the  part  of 
the  applicant  which  will  appeal  to  the  legal 
discretion  of  the  court  as  excusing  the  ap- 
plicant's neglect  to  make  timely  application. 

[4-6]  The  contention  Is  next  made  that  the 
findings  of  the  trial  court  are  not  supported 
by  the  testimony,  and  that  the  findings  are 
contrary  to  law.  The  court  found,  in  so  far 
as  may  be  material  to  the  consideration  of 
the  questions  thus  Involved: 

That  the  contract  price  for  the  painting  of  the 
interior  and  exterior  of  the  building  according 
to  the  plans  and  specifications  of  the  school 
board  agreed  upon  between  appellant  and  de- 
fendant Con  West  was  $925,  plus  $6  for  the 
additional  painting  of  some  compo  boards,  in 
all  $930 ;  "that  by  reason  of  the  failure  to  fur- 
nish and  apply  materials  required  by  the  speci- 
fications on  the  exterior  of  said  building  the  said 
painting  work  thereon  is  inferior  and  will  re- 
quire repainting  within  a  short  period  of  time, 
and  it  will  cost  about  the  sum  of  $500  to  re- 
paint the  exterior  of  said  building;  *  *  * 
that  the  painting  materials  furnished  by  said 
Charles  J.  E.  Gulbranson  and  applied  to  the 
interior  of  said  building  were  inferior  in  qual- 
ity, and  by  reason  thereof  the  said  interior  will 
require  refinishing;  that  the  reasonable  cost 
thereof  will  be  the  sum  of  $227.50,  and  there- 
fore the  court  finds  that  the  defendant  Con 
West  was  damaged  in  the  Bum  of  $227.50  by 
reason  of  inferior  materials  being  used  on  the 
interior  finish  of  said  school  building  and  the 
sum  of  $250  damages  by  reason  of  the  inferior 
materials  being  used  on  the  exterior  of  said 
school  building;  that  the  said  defendant  Con 
West  has  sustained  a  total  damage  of  $477.50 
by  reason  of  inferior  work  and  inferior  ma- 
terials being  used  by  said  intervener,  Charles 
J.  E.  Gulbranson,  in  and  under  his  contract  for 
performing  the  labor  and  furnishing  the  paint- 
ing materials  for  the  painting  work  on  the  Lib- 
erty school  building;  that  the  said  Con  West 
advanced  and  paid  to  the  said  Charles  J.  E. 
Gulbranson  prior  to  obtaining  knowledge  of  the 
inferior  work  and  inferior  materials  so  fur- 
nished on  said  school  building  the  sum  of  $700 ; 
that  the  said  Con  West  paid  said  $700  to  said 
Charles  J.  E.  Gulbranson  before  the  said  Con 
West  knew  or  bad  any  knowledge  that  inferior 
materials  were  being  used  and  inferior  work  be- 
ing done  by  the  said  Charles  J.  E.  Gulbranson 


on  said  school  building;  •  •  •  that,  by  rea- 
son of  the  failure  of  the  said  Charles  J.  B.  Gul- 
branson to  furnish  the  materials  and  perform 
the  labor  required  by  said  specifications  for  said 
school  building  and  required  by  the  contract  be- 
tween said  Con  West  and  the  said  Charles  J. 
E.  Gulbranson,  said  Con  West  was  damaged  in 
the  sum  of  $477.50;  •  •  •  that  said  sum 
will  be  required  to  make  the  necessary  changes 
to  conform  to  said  plans  and  specifications ;  and 
that  the  costs  and  expenses  necessary  to  make 
Baid  Liberty  school  building,  in  so  far  as  the 
painting  work  is  concerned,  conform  to  said 
plans  and  specifications,  is  the  said  sum  of 
$477.50." 

The  testimony  conclusively  shows  that  the 
several  amounts  found  by  the  trial  court  in 
the  foregoing  findings  are  correct  both  as  to 
what  will  be  required  In  the  way  of  mate- 
rials and  labor  to  make  the  painting  of  the 
Interior  and  exterior  of  the  building  conform 
to  the  specifications  furnished  by  the  school 
board  and  according  to  the  contract  entered 
into  by  the  defendant  Con  West  and  the  ap- 
pellant We  are  also  convinced  that  under 
the  testimony  the  trial  court's  findings  that 
the  defendant  Con  West  had  no  knowledge 
that  inferior  materials  were  being  used  by 
the  appellant  until  after  the  labor  of  apply- 
ing them  or  the  work  had  been  performed 
by  the  appellant  is  also  sustained.  The  find- 
ing that  the  defendant  Con  West  paid  to 
the  appellant  $700  to  apply  on  the  contract 
price  is  conceded  to  be  correct.  However, 
it  is  contended  by  appellant  that,  inasmuch 
as  the  school  board  at  the  time  of  the  trial 
had  not  made  any  deduction  for  inferior  ma- 
terials and  work  furnished  by  appellant  for 
the  exterior  painting  of  the  building  as 
against  the  defendant  Con  West,  said  de- 
fendant had  not  actually  suffered  any  de- 
duction at  the  bands  of  the  school  board, 
and  therefore  he  could  not  legally  recover 
the  amount  of  such  damages,  although  ac- 
tually occasioned  under  his  contract  with 
the  appellant.  In  support  of  this  contention 
appellant  has  cited  as  one  authority  the  case 
of  Fisher  v.  Edgefield  &  Nashville  Mfg.  Co. 
(Tenn.  Ch.)  62  S.  W.  27.  The  case  cited  is, 
in  our  opinion,  not  in  point.  The  question 
there  involved  was  whether  an  original  con- 
tractor may  be  allowed  damages  in  an  action 
against  his  subcontractor  for  delay  in  com- 
pleting a  work  before  the  original  contrac- 
tor has  paid  the  owner  the  penalty  that  might 
be  Imposed  by  the  owner  under  the  contract 
for  the  delay.  The  Tennessee  court  held  that, 
where  there  is  a  conflict  in  the  testimony  as 
to  the  cause  of  the  delay  in  completing  the 
work,  and  no  liability  has  been  fixed  against 
the  original  contractor,  an  action  would  not 
lie  against  the  subcontractor. 

In  the  case  before  us,  under  the  testimony, 
there  was  and  can  be  no  question  that  by 
reason  of  the  appellant  furnishing  inferior 
materials  the  damages  occasioned  thereby 
was  $477.50,  and  that  that  amount  will  be 
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required  to  make  the  work  conform  to  the 
specifications  furnished  by  the  school  board 
and  with  the  contract  entered  Into  between 
•the  defendant  Con  West  and  the  appellant. 
There  is  nothing  In  the  record  before  us  to 
show  that  the  school  board  had  or  will  re- 
lease and  discharge  the  defendant  Con  West 
from  his  liability  under  his  contract  to  do 
honest  work  and  furnish  the  materials  called 
for  under  the  specifications ;  nor  do  we  think 
it  would  be  sufficient,  as  a  matter  of  law, 
for  the  court  to  have  Indulged  in  the  pre- 
sumption that  the  school  board  would  not 
hold  its  contractor  to  a  strict  accountability 
for  not  complying  with  the  specifications 
furnished  him.  It  is  the  general  rule,  and 
one  which  in  our  opinion  the  present  case 
affords  no  exception,  that  damages- are  re- 
coverable by  way  of  deductions  after  specific 
work  has  been  undertaken  to  be  done  un- 
der a  contract  and  there  has  been  a  sub- 
stantial failure  to  perform.  Suth.  Damages 
(4th  Ed.)  §  699,  pp.  2597,  2598 ;  Wiebener  v. 
Peoples,  43  Okl.  32,  142  Pac.  1036,  Ann.  Cas. 
1916E,  748.  Nor  do  we  think  there  was  any 
waiver,  under  the  circumstances,  on  the  part 
of  Con  West  by  reason  of  the  $700  payment 
made  by  him  to  the  appellant  to  apply  on 
the  contract  price.  The  testimony  Is  clear 
and  convincing  that  the  payment  was  made, 
as  the  trial  court  finds,  before  knowledge 
that  the  materials  used  were  inferior  and 
not  in  substantial  compliance  with  the  spec- 
ifications and  contract.  The  testimony 
shows  that  EH  A.  Folland,  an  Inspector  of  the 
work  for  the  school  board,  during  the  prog- 
ress of  the  painting  work  being  done  on 
the  building  repeatedly  protested  that  the 
materials  being  used  were  apparently  not 
according  to  the  specifications,  at  which  time 
the  appellant  falsely  represented  and  in- 
sisted that  they  were  substantially  the  same. 
Moreover,  the  testimony  further  tends  to 
show  that  the  appellant  was  warned  that 
defective  materials  would  not  be  accepted 
as  complying  with  the  provisions  of  his  con- 
tract under  which  he  was  performing  the 
work.  The  same  rule  with  regard  to  ac- 
ceptance obtains ;  that  is  to  say,  there  must 
be  an  acceptance  with  knowledge  on  the 
part  of  the  acceptor  that  the  work  or  ma- 
terial is  defective  or  Inferior.  Bowers,  Law 
of  Waiver,  p.  19 ;  Robertson  v.  King,  65  Iowa, 
725,  8  N.  W.  665,  666 ;  Wleoener  v.  Peoples, 
43  Okl.  32,  142  Pac  1036,  Ann.  Cas.  1916E, 


748;  United  States  v.  Walsh,  115  Fed.  697, 
52  C.  C.  A.  419;  Ekstrand  v.  Barth,  41 
Wash.  321,  83  Pac.  305,  306;  Monahan  v. 
Fitzgerald,  164  111.  525,  45  N.  E.  1013-1015. 

It  is  further  contended,  however,  on  the 
part  of  appellant  that  the  judgment  entered 
by  the  trial  court  is  not  supported  by  the 
findings. 

The  trial  court  found,  as  pointed  out,  that 
the  use  of  inferior  materials  on  the  interior 
painting  of  the  building  occasioned  damage 
to  the  defendant  Con  West  to  the  amount 
of  $227.50,  on  the  exterior  of  the  building 
to  the  amount  of  $250,  and  that  the  total 
damage  by  reason  of  said  defective  material 
used  amounted  to  $477.50.  The  court  further 
fo*nd  the  contract  price  to  be  paid  the  ap- 
pellant to  be  $930,  and  that  the  defendant 
Con  West  paid  to  appellant  $7.00.  The  total 
damage  occasioned  by  the  use  of  Inferior 
material  amounted  to  $477.50,  and  the  actual 
benefits  derived  by  the  said  defendant  in 
the  doing  of  the  work  by  appellant  would 
be  the  difference  between  the  contract  price 
and  the  damage  occasioned  by  the  inferior 
material,  or  $452.50.  The  defendant  having 
paid  the  appellant  $700,  he  would  be  en- 
titled to  a  judgment  for  the  amount  of  the 
difference  between  $700,  the  amount  paid, 
and  $452,  the  actual  benefits  derived  under 
the  contract,  or  $247.50  only. 

[7]  In  view  of  the  fact  that  the  findings 
of  the  district  court  are  correct  and  a  re- 
trial of  the  case  would,  In  our  opinion,  re- 
sult in  the  same  findings,  and  that  no  other 
result  would  be  obtainable,  it  is  ordered  that 
the  excessive  Judgment  entered  in  defendant 
Con  West's  favor  for  $477.50  stand  corrected 
and  be  entered  herein  against  the  appellant 
for  $247.50  and  costs  of  the  district  court. 
It  is  further  ordered  that  the  case  be  re- 
manded for  that  purpose  to  the  district  court, 
with  directions  that  judgment  be  entered 
therein  in  accordance  with  the  views  herein 
expressed. 

For  the  reason  that  the  findings  of  the  trial 
court  were  right  and  the  rulings  of  said 
court  must  be  affirmed  in  every  particular 
with  the  exception  of  the  error  committed 
in  the  entry  of  an  excessive  judgment,  it  is 
further  ordered  that  each  of  the  parties  pay 
one-half  of  the  costs  on  appeal  to  this  court. 

FRICK,  WEBER,  GIDEON,  and  THUR- 
MAN,  JJ.,  concur. 
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GRIFFIN  et  al.  v.  JONES.    (No.  2348.) 

(Supreme  Court  of  New  Mexico.  Aug.  19,  1919. 
Rehearing  Denied  Sept  29,  1919.) 

(Syllabwi  oy  the  Court.) 

1.  Appeal  and  error  oj=»71(8)  —  Obdeb 

GRANTING  TEMPORARY  INJUNCTION  NOT  AP- 
PEALABLE. 

An  order  granting  a  temporary  injunction, 
until  the  final  hearing  of  the  case,  does  not 
practically  dispose  of  the  merits  of  the  action, 
and  consequently  is  not  an  appealable  order  un- 
der section  2,  c.  48,  Laws  1917. 

2.  Appeal  and  error  0J=>71(3)— Unless  au- 
thorized BY  STATUTE,  ORDERS  AS  TO  INTER- 
LOCUTORY ORDEB  OB  DECREE  HOT  APPEAL- 
ABLE. 

Unless  the  case  comes  within  some  special 
statutory  provisions  to  the  contrary,  an  appeal 
will  not  lie  from  an  order  or  decree  granting, 
continuing,  refusing,  dissolving,  or  refusing  to 
dissolve,  a  preliminary  injunction,  or  from  any 
other  mere  interlocutory  order  or  decree. 

Appeal  from  District  Court,  Otero  County; 
Medler,  Judge. 

Suit  by  Thomas  M.  Jones  against  William 
A.  Griffin  and  another  to  enjoin  the  erection 
and  maintenance  of  a  fence  upon  government 
land.  Defendants'  motion  to  dismiss  the  or- 
der to  show  cause  and  their  demurrer  to  the 
complaint  overruled,  and  temporary  restrain- 
ing order  Issued  until  final  hearing  of  the 
cause,  and  defendants  were  granted  an  ap- 
peal on  filing  a  supersedeas  bond,  plaintiffs 
motion  to  set  aside  the  order  granting  an  ap- 
peal and  fixing  the  supersedeas  sustained  in 
part,  and  plaintiff  required  to  execute  an  in- 
demnifying bond,  and  plaintiffs  motion  to 
docket  and  affirm  judgment  of  the  lower 
court  granted,  and  defendants  move  to  set 
aside  the  order  of  affirmance.  Order  docket- 
ing and  affirming  the  cause  set  aside,  and  ap- 
peal dismissed. 

Holt  &  Sutherland,  of  Las  Cruces,  for  ap- 
pellants. 

J.  Lee  Lawson,  of  Alamogordo,  and  D.  K. 
Sadler,  of  Santa  Fe,  for  appellee. 


ROBERTS,  J.  On  November  1,  1918,  ap- 
pellee filed  his  amended  complaint  In  the  dis- 
trict court  of  Otero  county  against  appel- 
lants, In  which  he  asked  for  an  order  citing 
the  appellants  to  show  cause  why  they 
should  not  be  enjoined  from  erecting  and 
maintaining  a  fence  upon  government  land 
particularly  described  in  the  complaint.  An 
order  was  issued  directing  the  appellants  to 
show  cause  on  the  25th  day  of  November, 
1918,  why  such  an  injunction  should  not  issue 
as  prayed.  On  said  date  the  appellants  ap- 
peared and  moved  to  dismiss  the  order  to 
show  cause,  which  motion  was  overruled  by 
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the  court  Thereupon  they  filed  a  demurrer 
to  the  complaint  which  was  overruled. 
Thereafter  the  court  heard  the  parties  on  the 
order  to  show  cause,  and  after  bearing  issued 
a  temporary  restraining  order,  restraining 
the  appellants  from  maintaining  the  fence  in 
question  "till  the  final  hearing  in  this  cause," 
and  by  the  order  giving  the  appellants  ten 
days  in  which  to  take  down  the  fence  de- 
scribed in  the  order. 

The  appellants  excepted  to  the  orders  and 
rulings  of  the  court  prayed  for,  and  were 
granted  an  appeal  to  the  Supreme  Court  up- 
on filing  a  supersedeas  bond  in  the  sum  of 
$5,000. 

On  the  6th  day  of  December  upon  motion 
of  the  appellants  the  court  entered  an  addi- 
tional order  as  of  November  25th,  showing 
that  the  appeal  was  taken  In  open  court.  On 
December  30,  1918,  appellee  moved  the  court 
to  set  aside  the  order  theretofore  entered  on 
the  6th  day  of  December  as  of  the  25th  day 
of  November,  granting  an  appeal  and  fixing  a 
supersedeas,  which  was  sustained  by  the 
court  in  so  far  as  it  fixed  the  amount  of  the 
supersedeas  bond  and  stayed  the  execution. 
At  the  same  time  appellants  asked  the  court 
to  further  set  aside  the  order  of  November 
25th,  "wherein  they  elected  to  stand  upon 
their  demurrer  and  motion  going  to  the  Ju- 
risdiction of  the  court  determined  against 
said  defendants  in  said  order  of  November 
25th,  and  asked  the  court  for  leave  to  answer 
herein,  which  motion  of  said  defendants  is 
granted."  (The  foregoing  quotation  is  taken 
from  the  order.)  The  court  also  required  the 
appellee  to  execute  an  indemnifying  bond  in 
the  sum  of  $5,000  to  save  harmless  the  appel- 
lee on  account  of  any  damages  which  might 
accrue  in  the  event  said  injunction  be  deter- 
mined on  final  hearing  to  have  been  improp- 
erly Issued. 

On  January  30,  1919,  Judge  R.  R.  Ryan, 
acting  as  judge  of  the  Sixth  judicial  district 
at  the  request  of  the  Hon.  Edwin  Mechem, 
the  successor  in  office  of  the  judge  who  made 
the  foregoing  orders,  entered  an  order  set- 
ting aside  the  order  of  December  13,  1918. 
On  February  19,  1919,  appellee  filed  a  skele- 
ton transcript  of  record  In  this  court,  and 
moved  the  court  to  docket  and  affirm  the 
judgment  of  the  lower  court  for  failure  of 
the  appellants  to  file  transcripts  within  60 
days  from  the  time  of  taking  the  appeal,  viz., 
November  25,  1918.  The  order  was  granted, 
and  the  cause  was  docketed  and  affirmed. 

On  February  21st,  appellants  filed  a  mo- 
tion, asking  the  court  to  set  aside  the  order 
docketing  and  affirming  the  cause  upon  the 
theory  that  their  right  of  appeal  was  sus- 
pended by  the  order  made  on  December  30th, 
and  that  the  time  should  be  counted  from  the 
30th  day  of  January,  when  the  court  set 
aside  the  order  of  December  30th.  It  is  con- 
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ceded  by  both  parties  that  the  appeal  was 
taken  under  section  2,  chapter  43,  Laws  1917, 
the  portion  of  such  section  Involved  In  this 
case  reading  as  follows: 

"Sec.  2.  Appeals  shall  also  be  allowed  to  the 
district  court,  and  entertained  by  the  Supreme 
Court,  in  all  civil  actions,  from  such  interlocu- 
tory judgments,  orders  or  decisions  of  the  dis- 
trict courts,  as  practically  dispose  of  the  merits 
of  the  action,  so  that  any  further 'proceeding 
therein,  would  be  only  to  carry  into  effect  such 
interlocutory  judgment,  order  or  decision.'" 

[1, 2]  And,  If  the  appeal  were  allowable,  It 
must  necessarily  have  been  under  this  sec- 
tion, for  the  order  appealed  from  shows  up- 
on Its  face  that  it  was  not  a  final  Judgment 
It  does  not  appear  from  the  order  that  tne 
appellants  elected  to  stand  upon  their  de- 
murrer to  the  complaint,  and  no  final  judg- 
ment was  entered  against  them.  When  the 
cause  was  docketed  and  affirmed  on  motion 
of  appellee,  no  examination  was  made  of  the 
order  appealed  from,  and  it  was  taken  for 
granted  that  it  was  an  appealable  order.  Up- 
on the  motion  now  before  the  court  to  set 
aside  the  order  of  affirmance,  all  the  plead- 
ings and  proceedings  in  the  lower  court  were 
brought  before  the  court,  and,  upon  examin- 
ing the  order  in  question,  we  are  convinced 
that  It  was  not  such  an  interlocutory  judg- 
ment, order,  or  decision  of  the  district  court 
as  was  appealable.  The  statute  only  per- 
mits an  appeal  from  such  Interlocutory  judg- 
ments, orders,  or  decisions  as  practically  dis- 
pose of  the  merits  of  the  action,  so  that  any 
further  proceedings  therein  would  be  only  to 
carry  into  effect  such  Interlocutory  judgment, 
order,  or  decision.  The  order  In  question 
simply  granted  a  temporary  restraining  or- 
der, which  was  to  continue  in  force  until  the 
final  hearing  of  the  case.  An  order  granting 
a  temporary  Injunction  until  a  final  hearing 
of  the  case  does  not  practically  dispose  of 
the  merits  of  the  action,  and  consequently  is 
not  an  appealable  order  under  section  2,  chap- 
ter 43,  Iiaws  1917. 

In  the  case  of  Otto-Johnson  Mercantile  Co. 
v.  Garcia,  24  N.  M.  356,  174  N.  W.  422,  this 
court  considered  the  question  as  to  appeal- 
,able  Interlocutory 'orders,  and  it  was  there 
held  that  an  order  denying  a  motion,  for 
leave  to  dismiss  a  cause,  filed  by  a  plaintiff, 
was  not  appealable. 

In  the  case  of  Stephenson  v.  County  Com- 
missioners, 24  N.  M.  486, 174  Pac.  739,  it  was 
held  that  a  motion  to  strike  a  motion  to 
quash  a  writ  of  replevin,  which  was  sustain- 
ed by  the  court,  was  not  appealable. 

Certainly  the  order  in  question  overruling 
the  demurrer  to  appellee's  complaint  and 
granting  the  temporary  injunction  did  not 
dispose  of  the  merits  of  the  action,  for  ap- 
pellants had  the  right  to  file  an  answer  and 
go  to  a  final  hearing.  In  3  C.  J.  658,  in  deal- 


ing with  the  question  as  to  when  an  appenl 
will  lie  from  an  order  granting  or  refusing 
an  injunction,  it  is  said : 

"Unless  the  oase  comes  within  some  special 
statutory  provisions  to  the  contrary,  an  appeal 
will  not  lie  from  an  order  or  decree  granting, 
continuing,  refusing,  dissolving,  or  refusing  to 
dissolve,  a  preliminary  injunction,  or  from  any 
other  mere  interlocutory  order  or  decree." 

From  the  foregoing  it  clearly  appears  that 
the  order  In  question  was  not  appealable,  and 
for  this  reason  the  court  should  not  have- 
docketed  and  affirmed  the  cause.  By  an  af- 
firmance herein  all  that  would  be  determined 
would  be  that  the  court  properly  sustained 
the  demurrer  and  granted  the  temporary  In-' 
junction.  OJe  matter  would  still  be  depend- 
ing In  the  district  court  and  awaiting  a  final 
hearing. 

For  the  reason  stated,  the  order  docketing 
and  affirming  the  cause  will  be  set  aside,  and 
the  appeal  will  be  dismissed ;  and  it  is  so  or- 
dered. 

PARKER,  C.  X,  concurs. 
RAYNOLDS,  J.,  being  absent,  did  not  par- 
ticipate in  this  opinion. 


McGINNIS  v.  BEATTT. 
(Supreme  Court  of  Wyoming.   Jan.  10,  1920.> 

1.  Appeal  and  ebbob  636(1) — Appeal  dis- 
missed FOB  BECOBD'S  FAILUBE  TO  8B0W 
JUDGMENT  ENTEBED. 

Where  the  record  on  appeal  does  not  con- 
tain certified  copy  of  the  entry  of  the  order  or 
judgment  appealed  from  or  such  copy  of  any 
journal  entry,  the  appeal  will  be  dismissed. 

2.  Appeal  and  ebbob  <s=>5 29(1)— Showing  or 

ENTRY  OP  JUDGMENT  IN  BECOBD  ON  APPEAL 
INSUFFICIENT. 

Where  with  the  record  on  appeal  appeared 
a  paper  entitled  "Order  on  Motion  to  Vacate 
Judgment,"  signed  by  the  judge  and  indorsed 
with  file  mark  and  signature  of  the  clerk,  with 
no  showing  that  the  paper  was  ever  entered  on 
the  journal  or  that  it  was  the  copy  of  an  en- 
try, the  record  did  not  show  entry  of  judgment 
below.  ' 

3.  Appeal  and  ebbob  <g=>435— Appearancr 

DOES  NOT  CONFKB  JURISDICTION  WHEBE  BEC- 
OBD SHOWS  NO  ENTBT  OF  JUDGMENT. 

Appearance  by  appellee  does  not  confer 
jurisdiction  of  subject-matter,  and  so  does  not 
give  jurisdiction  where  the  record  did  not  show 
entry  of  judgment  below. 

4.  Appeal  and  ebbob  oj=»22— Jurisdiction- 
al REQUIREMENTS  CANNOT  BE  WAIVED. 

Under  appeal  statutes  whatever  is  required 
to  be  done  to  give  the  appellate  court  jurisdic- 
tion cannot  be  waived. 
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6.  Appeal  and  error  ®=»21  —  Jurisdiction 
not  conferred  by  consent. 
Jurisdiction  of  cause  on  appeal  cannot  be 
conferred  by  consent. 

Appeal  from  District  Court,  Niobrara 
County ;  Ernest  C.  Raymond,  Judge. 

Action  by  Charles  F.  McGlnnis  against  J. 
A.  Beatty.  From  judgment  for  plaintiff,  de- 
fendant appeals.  Appeal  dismissed. 

Mentzer  ft  Wilcox,  of  Cheyenne,  for  ap- 
pellant 

M.  H.  Nell,  of  Lusk,  and  Kinkead  4  Hen- 
derson, of  Cheyenne,  for  respondent. 

BLYDENBURGH,  J.  [1,2]  This  case  Is 
here  on  direct  appeal  and  was  heard  on  a 
motion  to  dismiss  the  appeal.  The  motion 
is  based  on  the  ground  that  "this  court  never 
acquired  and  is  now  without  jurisdiction  of 
said  cause  on  appeal  for  the  following  rea- 
sons." Then  follow  four  separately  stated 
matters  in  which  It  is  claimed  that  the  re- 
quirement of  the  statute  governing  direct  ap- 
peals to  this  court  have  not  been  complied 
with.  It  is  not  necessary  to  consider  these 
reasons  separately,  as  the  underlying  fact 
appears  that  the  record  on  appeal  does  not 
contain  any  certified  copy  of  the  entry  of  the 
order  or  judgment  appealed  from  or  any  cer- 
tified copy  of  any  journal  entry  at  all.  There 
does  appear  a  paper  entitled  "Order  on  Mo- 
tion to  Vacate  Judgment,"  signed  by  the  trial 
judge,  which  paper  has  the  indorsement  on 
the  back:  "Filed  March  5,  1917.  A.  L.  Mil- 
ler, Clerk  of  Court."  There  Is  nothing  to 
show  that  this  paper  was  ever  entered  on  the 
journal  of  the  court  or  that  it  is  a  copy  of 
any  entry.  The  certificates  of  the  clerk  and 
the  judge  to  the  so-called  .record  on  appeal 
do  not  refer  to  any  judgment  or  to  this  or- 
der or  to  any  entry  of  the  same.  The  facts 
in  this  respect  are  entirely  similar  to  those 
In  Hahn  v.  Citizens'  State  Bank,  25  Wyo. 
467,  171  Pac.  889,  172  Pac.  705,  in  which 
case  this  court  held  that  it  must  appear  from 
the  record  on  appeal  that  the  judgment  ap- 
pealed from  had  been  entered  on  the  journal 
and  the  date  of  the  entry,  and  this  should  be 
shown  by  a  certified  copy  of  such  journal 
entry,  that  a  condition  of  the  record  such  as 
exists  in  this  case  does  not  show  any  judg- 
ment or  final  order  was  entered,  and  that 
in  such  case  this  court  does  not  acquire  any 
jurisdiction  of  the  appeal. 

[3-S]  Counsel  for  appellant  contends  that 
the  respondent  has  appeared  generally  in 
this  case  in  this  court  by  filing  a  brief  on  the 
merits  and  joining  In  a  stipulation  for  a 
continuance  for  the  term  prior  to  filing  the 
motion  to  dismiss,  and  therefore  cannot 
now  be  heard  on  a  motion  to  dismiss  for 
lack  of  Jurisdiction.  In  fact,  the  entire  brief 


filed  on  behalf  of  appellant  on  the  motion  to 
dismiss  is  taken  up  with  the  argument  that 
the  respondent  has  made  a  general  appear- 
ance, "is  In  court,"  and  thus  this  court  has 
"jurisdiction  to  render  a  full,  complete,  and 
final  order  in  this  cause,"  and  that  respond- 
ent cannot  now  "be  heard  to  raise  any  juris- 
dictional question."  Counsel  have  failed  to 
observe  the  distinction  between  jurisdiction 
of  the  person  and  Jurisdiction  of  the  sub- 
ject-matter or  cause.  By  a  general  ap- 
pearance lack  of  jurisdiction  of  the  per- 
son may  be  waived,  but  not  of  the  sub- 
ject-matter or  of  the  cause.  It  is  well  es- 
tablished that  under  appeal  statutes  what- 
ever is  required  to  be  done  to  give  the  ap- 
pellate court  jurisdiction  of  the.  appeal  can- 
not be  waived,  nor  can  jurisdiction  of  a 
cause  on  appeal  be  conferred  by  consent,  and 
it  was  .so  expressly  held  by  this  court  un- 
der our  statute  for  direct  appeals  under 
which  this  cause  was  attempted  to  be 
brought  here,  In  Culbertson  v.  AInsworth, 
181  Pac.  418. 

The  motion  will  be  sustained,  and  the  ap- 
peal dismissed ;  and  it  will  be  so  ordered. 

Appeal  dismissed. 

BEARD,  O.  J.,  and  POTTER,  J.,  concur. 


STOCKGROWERS'  STATE  BANK  OF  WOR- 
LAND  v.  MILLARD.    (No.  968.) 

(Supreme  Court  of  Wyoming.   Dec.  30,  1919.) 

1.  Attachment  «=>30,  35,  40,  45— Intent  to 
defraud  creditors  necessary  in  attach- 
ment before  debt  due. 

In  attachment  proceedings  before  debt  due 
under  Comp.  St.  1910,  if  4890-1896,  disposal 
or  threatened  disposal  or  removal  of  property 
or  intended  nonresidence  of  defendant,  specified 
as  grounds  for  attachment,  must  be  done  to 
hinder,  delay,  and  defraud  creditors;  the  gist 
of  the  matter  being  the  fraudulent  intent 

2.  Attachment  <g=»47(4)  —  Sufficiency  of 

EVIDENCE  TO  SHOW  INTENT  TO  PAY  CREDI- 
TORS. . 

In  attachment  proceedings  before  debt  due 
under  Comp.  St  1910,  §§  4890-4896,  upon 
ground  that  defendant  had  sold  or  was  about  to 
sell  his  drug  business,  with  intent  to  defraud 
creditors,  evidence  held  to  show  that  defend- 
ant sold  his  business  with  the  honest  intent 
to  pay  his  creditors. 

3.  Attachment  <8=>40— Disposal  of  proper- 
ty FOB  PURPOSE  OF  PAYMENT  OF  DEBTS. 

That  a  defendant  has  disposed  of  most  of 
his  property  for  the  purpose  of  paying  his 
debts  and  used  the  proceeds  for  that  purpose 
does  not  show  a  fraudulent  intent,  and  is  not 
ground  for  attachment. 
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4.  Attachment  «=»40  —  Omission  of  debts 
from  list  of  creditors  under  bulk,  sales 
Law. 

That  certain  debts  were  omittted  from  list 
of  creditors  furnished  by  defendant  to  pur- 
chaser of  his  drug  business  under  an  attempt 
to  comply  with  the  Bulk  Sales  Law  (Laws 
1011,  c.  33,  as  amended  by  Laws  1913,  c.  14) 
was  not  ground  for  attachment  before  debt  due 
under  Comp.  St.  1910.  56  4890-4896. 

5.  Attachment  dj=>47(4)  —  Sufficiency  of 

EVIDENCE  TO  SHOW  INTENT  TO  CHANGE  LE- 
GAL BE8IDENOE. 

In  proceedings  for  attachment  before  debt 
due,  evidence  of  statements  of  defendant  that 
he  intended  to  go  into  the  national  army,  and 
that  he  intended  to  get  a  job  in  another  state, 
held  insufficient  to  show  intent  to  change  his 
legal  residence. 

6.  Gabnishment  ©=6— Charging  maker  as 
garnishee  of  payee  before  maturity  of 

NOTE.  * 

In  view  of  Comp.  St.  1910,  §§  4864,  4876, 
maker  of  a  note  should  not  be  charged  as  gar- 
nishee of  payee  under  attachment  served  be- 
fore maturity,  unless  it  be  affirmatively  shown 
that  before  rendition  of  judgment  note  had  be- 
come due  and  was  still  property  of  payee. 

7.  Attachment  «=>47(4)  — Disappearance  of 
property  does  not  in  itself  show  fraud- 
ulent disposition. 

That  several  thousand  dollars  of  defendant's 
assets  had  disappeared  since  he  began  to  do 
business  with  plaintiff  bank,  without  explana- 
tion, and  that  he  was  insolvent,  would  not  in  it- 
self show  that  he  had  fraudulently  disposed  of 
his  property,  so  as  to  afford  ground  for  attach- 
ment. 1 

Appeal  from  District  Court,  Washakie 
County ;  P.  W.  Metz,  Judge. 

Action  by  the  Stockgrowers'  State  Bank  of 
Worland  against  L.  A.  Millard.  Order  dis- 
charging attachment,  and  plaintiff  appeals. 
Order  and  judgment  affirmed. 

C.  n.  Harklns  and  H.  a  Brome,  both  of 
Worland,  for  appellant. 

E.  E.  Enterlinc,  of  Billings,  Mont,  and  H. 
W.  Kich,  of  Worland,  for  respondent 

BLYDENBURGH,  J.  This  case  was 
brought  to  secure  an  attachment  "before  debt 
due"  under  the  provisions  of  chapter  311,  §§ 
4890-4896,  Wyoming  Compiled  Statutes  1910. 
A  motion  was  made  to  discharge  the  attach- 
ment, a  traverse  to  the  affidavit  for  attach- 
ment filed  by  the  defendant,  and  a  hearing 
was  had  before  the  court  below  on  the  issue 
thus  made.  The  court  ordered  the  attach- 
ment discharged,  and  the  plaintiff  excepted 
to  this  order  of  the  court  The  case  is 
brought  here  on  direct  appeal;  the  specifi- 
cations of  error  alleging  error  only  in  making 
this  order. 

The  grounds  alleged  for  the  attachment,  as 
contained  in  the  affidavit,  are  as  follows: 

"That  said  L.  A.  Millard  has  sold,  conveyed, 
or  otherwise  disposed  of  his  property  with  the 


REPORTER  (Or. 

P.) 

fraudulent  intent  to  cheat  and  defraud  his  cred- 
itors, and  to  binder  and  delay  them  in  the 
collection  of  their  debts.  • 

"That  said  L.  A.  Millard  is  about  to  sell,  con- 
vey, or  dispose  of  his  property  with  the  fraud- 
ulent intent  to  cheat  and  defraud  his  creditors, 
and  to  hinder  and  delay  them  in  the  collection 
of  their  debts. 

"That  the  said  L.  A.  Millard  is  about  to  be- 
come a  nonresident  of  state  of  Wyoming  with 
the  intent  to  defraud  his  creditors." 

The  affidavit  of  defendant  in  support  of 
his  motion  to  discharge  the  attachment  is  a 
specific  denial  of  each  of  the  grounds  set  up 
in  the  affidavit  for  attachment  denying  them 
in  the  same  language.  The  plaintiff  caused 
garnishee  notices  to  be  served  under  the  at- 
tachment on  both  itself  and  upon  Wyoming 
Sugar  Company,  a  corporation,  and  no  at- 
tempt was  made  to  serve  the  attachment  in 
any  other  way  or  to  attach  any  tangible  prop- 
erty. The  answer  filed  by  the  plaintiff  bank 
as  garnishee  was  "that  said  Stockgrowers' 
State  Bank  of  Worland,  Wyo.,  has  on  deposit 
to  the  credit  of  said  L.  A.  Millard,  defendant, 
the  sum  of  $1,600,"  and  the  answer  of  Wyo- 
ming Sugar  Company  was  to  the  effect  that  it 
owed  a  promissory  note  made  payable  to  L. 
A.  Millard  in  the  sum  of  $5,000,  said  note 
being  dated  March  1,  1918,  and  due  March  1, 
1923,  bearing  interest  at  the  rate  of  6  per 
cent,  per  annum,  which  note  was  secured  by 
a  mortgage  signed  Wyoming  Sugar  Company 
on  certain  mentioned  real  estate,  interest  pay- 
able annually. 

At  the  beginning  of  the  hearing,  after  de- 
fendant had  moved  to  dismiss  the  garnish- 
ment of  the  money  In  the  plaintiff's  hands, 
the  plaintiff  confessed  this  part  of  the  motion 
and -released  tbe  garnishment  of  the  Stock- 
growers'  State  Bank  of  Worland,  the  plain- 
tiff. So  the  hearing  proceeded  with  the  only 
matter  held  under  the  attachment  such  as 
was  evidenced  by  the  answer  of  the  Wyoming 
Sugar- Company. 

The  facts,  as  shown  in  the  record,  are: 

That  the  defendant  was  in  1918  engaged  in 
the  drug  business  at  Worland.  That  he  had 
borrowed  from  the  plaintiff  bank  money  evi- 
denced at  the;  time  the  suit  was  brought  by 
two  promissory  notes,  one  for  $3,500  and  one 
for  $1,500,  each  dated  June  12, 1918,  and  each 
due  180  days  after  date,  with  interest  at  the 
rate  of  8  per  cent,  per  annum,  and  these  notes 
not  yet  due  were  the  basis  of  the  suit  com- 
menced September  12,  1918.  That  on  August 
2, 1918,  the  defendant  entered  into  a  contract 
for  the  sale  of  bis  entire  stock  and  the  fix- 
tures of  his  drug  business  to  George  D.  Cure- 
ton,  by  the  terms  of  which  Cureton  was  to 
pay  the  defendant  cash  upon  the  completion 
of  an  Inventory,  and  $1,000  was  to  be  deposit- 
ed in  the  plaintiff  bank  at  the  execution  of  the 
contract  to  apply  ,pn  the  purchase  price  to 
be  held  by  the  bank  In  escrow  with  a  copy 
of  the  agreement  and  to  be  paid  to  the  de- 
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fendant  as  liquidated  damages  In  case  Cure- 
ton  failed  to  comply  with  his  part  of  the 
agreement.   There  was  to  be  allowed  Cu're- 


agalnst  this  balance  to  pay  his  creditors,  and 
among  others  one  for  $3,732.60  to  pay  $3,500 
and  interest  due  the  First  National  Bank  of 


ton  $700  discount  from  the  invoice  price,  I  Worland  on  a  past-due  riote,  which  lndebted- 
Cureton  was  to  take  possession  within  30  j  ness  to  the  First  National  Bank  and  the 


days  from  the  date  of  the  agreement  of  sale, 
and  the  property  was  to  be  invoiced  on  or 
about  25  days  from  the  date  of  the  agree- 
ment, the  defendant  in  the  meantime  to  re- 
main In  possession  and  conduct  the  business. 
The  defendant  agreed  to  "comply  with  the 
Bulk  Sales  Law  or  furnish  satisfactory  bond 
to  protect  Cureton  against  outstanding  bills 
at  the  option  of  defendant."  That  the  plain- 
tiff bank  knew  of  the  proposed  sale,  and  a 
cashier's  check  of  the  plaintiff  bank  was  de- 
posited In  escrow  with  the  plaintiff  with  a 
signed  copy  of  the  agreement  as  provided  In 
said  agreement  The  invoice  was  not  com- 
pleted until  about  the  9th  of  September; 
Cureton  In  the  meantime  having  made  an  ar- 
rangement to  go  into  partnership  with  B.  C. 
Schultz  In  the  drug  business,  and  had  gone 
East,  leaving  Schultz  to  take  charge  of  the 
Invoice  and  complete  the  deal.  The  amount 
the  Invoice  showed  should  be  paid  the  defend- 
ant, Millard,  was  $0,602.75,  and  there  was 
left  with  B.  J.  Keys,  the  cashier  of  the  First 
National  Bank  of  Worland,  a  check  of 
Schultz  on  said  First  National  Bank  for  $5,- 
102.75,  and  a  check  of  Cureton  on  the  Citi- 
zens' National  Bank  of  Cheyenne  for  $3,500, 
which  with  the  $1,000  deposited  with  the 
plaintiff  bank  in  escrow  made  the  $0,602.75, 
the  amount  to  be  paid  the  defendant  for  his 
stock  of  drugs.  On  the  9th  of  September 
the  defendant,  Millard,  went  to  Keys  at  the 
First  National  Bank  and  presented  what 
purported  to  be  a  list  of  his  creditors  and 
asked  that  the  checks  be  turned  over  to 
him.  Keys  refused,  as  he  claimed  his  in- 
structions from  Schultz  were  that  Millard 
was  to  deposit  a  bond  as  well  as  a  list  of 
creditors.  This  list  at  that  time  was  not 
sworn  to.  Millard  went  to  see  Schultz,  who 
was  at  a  garage  getting  ready  to  go  out  of 
town,  and  Schultz  told  him  that,  if  he  would 
swear  to  the  list,  he  would  direct  Keys  to 
turn  over  the  checks,  which  he  did  over  the 
telephone.  Keys,  who  was  a  notary  public, 
wrote  under  the  list  furnished  by  Millard: 

"I  bereby  certify  that  above  is  a  list  of  all 
my  creditors.   . 

"Subscribed  and  sworn  to  before  me  this  0th 
of  September,  1018. 

"B.  J.  Keys,  Notary  Public." 

And  the  next  morning  when  Millard  came 
into  the  bank  he  had  him  sign  It  and  then 
delivered  to  him  the  two  checks  of  Schultz 
and  Cureton,  which  checks 'the  defendant  Im- 
mediately deposited  to  his  checking  account 
In  the  plaintiff  bank,  together  with  the  $1,000 
cashier's  check  that  was  in  escrow,  and,  as 
he  at  that  time  had  an  overdraft  of  $40.61. 
he  had  a  credit  to  his  checking  account  of 
$9,553.14.  The  defendant  at  once  drew  checks 


notes  In  suit  In  this  case  given  to  the  plain- 
tiff bank  were  not  given  in  the  list  of  credi- 
tors, and  there  was  also  omitted  therefrom 
several  small  amounts  to  other  creditors,  the 
statements  or  memoranda  of  which  the  de- 
fendant testified  had  become  mislaid.  The  de- 
fendant was  sworn  as  a  witness  and  examin- 
ed by  and  on  behalf  of  the  plaintiff,  and  ex- 
plained this  by  testifying  that  he  thought  he 
only  had  to  give  a  list  of  his  wholesale  credi- 
tors, those  who  had  supplied  goods  for  the 
store,  and  that  Schultz  told  him  all  he  want- 
ed was  a  list  of  his  wholesale  creditors,  and 
that  he  had  told  him  that  the  list  he  had 
furnished  was  such  a  list  as  near  as  he 
could  remember,  and  as  a  fact  he  had  no  In- 
tention of  omitting  any  such  creditors.  Upon 
the  check  for  $3,732.50  to  the  First  National 
Bank  coming  In  to  the  plaintiff  bank,  Its 
vice  president  and  manager  sought  to  col- 
lect the  undue  notes  on  which  this  suit  Is 
based,  first  charging  defendant's  checking  ac- 
count with  the  amount  thereof  without  de- 
fendant's knowledge  or  consent  and  crediting 
the  amount  back  when  he  became  convinced 
he  had  no  right  to  do  that  and  then  by  de- 
mand upon  defendant  for  payment  Defend- 
ant explained  that  he  would  not  have  cash 
enough  to  pay  all  his  creditors  the  amount 
due  them  if  he  paid  these  undue  notes  In 
full,  but  offered  to  pay  $3,200  in  cash  and 
give  a  note  for  $2,000  secured  by  a  life  Insur- 
ance policy  and  to  pay  $25  per  month  on  the 
new  note,  which  offer  was  rejected  by  the 
plaintiff  bank.  Cureton,  who  was  In  the 
East,  was  advised  by  Wire  that  he  had  better 
stop  payment  on  the  $3,500  check  on  the 
Citizens'  National  Bank  of  Cheyenne,  which 
check  had  been  sent  on  for  payment  by  the 
plaintiff  bank,  and  did  so,  but  with  his  part- 
ner, Schultz,  went  Into  possession  of  the  drug 
store.  The  plaintiff  bank  brought  this  suit 
and  garnished  the  money  remaining  In  the 
checking  account  of  defendant  and  refused 
payment  of  all  the  checks  Issued  to  his  credi- 
tors by  the  defendant  that  were  presented 
thereafter,  the  balance  to  defendant's  credit 
with  said  plaintiff  bank  at  that  time  and  at 
the  time  of  the  hearing,  the  $3,500  check  hav- 
ing been  charged  back  after  payment  was 
stopped,  being  $1,606.10.  Cureton,  after  his 
return  on  September  14th,  began  paying 
the  creditors  of  the  defendant  whose  checks 
Issued  by  the  defendant  had  been  refused 
payment  by  the  plaintiff  bank  out  of  the 
money  represented  by  the  $3,500  check  that 
he  had  stopped  payment  on,  and  at  the  time 
of  the  hearing  had  left  in  his  hands  a  bal- 
ance of  this  $3,500  of  $262.57.  This  was 
done  without  the  consent  or  any  notice  to 
the  defendant    It  appeared  from  the  tes- 
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timony  of  the  defendant  that  after  the  in- 
voice of  the  stock  both  he  and  his  wife  had 
collected  such  accounts  as  were  owing  to  him 
by  customers  of  the  drug  business,  most  at 
least  being  small  in  amounts,  and  such 
amounts  as  his  wife  collected  were  deposited 
in  her  own  name  in  the  First  National  Bank 
of  Worland,  and  since  the  suit  and  attach- 
ment the  defendant  and  his  wife  had  been 
using  this  money  for  their  living  expenses. 
It  also  appeared  that  when  the  defendant 
first  solicited  a  loan  from  the  plaintiff  in 
March,  1918,  he  made  a  statement  of  assets 
and  liabilities  showing  assets  amounting  to 
$11,603  and  liabilities  of  $5,195,  or  a  net 
worth  of  $6,458.  The  only  evidence  offered 
as  to  the  last  ground  in  the  affidavit  for 
attachment  "that  the  defendant  was  about  to 
become  a  nonresident  of  the  state  of  Wyom- 
ing with  intent  to  defraud  his  creditors"  is 
a  statement  he  is  said  to  have  made  to 
Cureton  during  the-  pendency  of  the  deal 
when  Cureton  was  inquiring  about  getting  a 
house  to  live  in  "that  he  was  going  to  go  into 
the  army  if  possible,"  and,  as  Cureton  said, 
"He  told  me  he  was  going  to  leave  town,  and  I 
could  get  his  house  he  was  living  in,"  and 
"I  am  living  in  a  four-room  house ;  you  can 
get  that  if  you  want  it,"  and  he  told  Mulr- 
head,  .the  vice  president  and  manager  of  the 
plaintiff  bank,  that  "he  was  going  to  Denver 
to  get  a  Job  with  Davis  Bros." 

[1]  In  attachment  proceedings,  before  debt 
due,  the  grounds  are  not  only  certain  things 
were  done  by  the  defendant  that  are  given  in 
the  statute  as  grounds  for  attachment,  but 
these  things  must  be  done  to  hinder,  delay, 
and  defraud  creditors;  in  other  words,  the 
gist  of  the  matter  is  the  intent  of  the  debtor 
to  defraud  his  creditors,  and  with  that  intent 
he  does  the  acts  alleged:  if  he  does  the  acts 
for  a  lawful  and  legitimate  purpose,  an  at- 
tachment will  not  lie,  and  will  be  allowed 
only  upon  the  grounds  and  conditions  of  the 
statute  providing  for  attachment  before  debt 
due.  2  H.  O.  L  814.  In  this  case  each 
ground  stated  in  the  affidavit  alleges  the 
"intent  to  defraud  his  creditors,"  and  the 
traverse  specifically  denies  this  fraudulent  in- 
tent. So  the  whole  matter  resolves  itself  to: 
Did  the  defendant,  Millard,  dispose  of  his 
property  with  Intent  to  defraud  his  creditors? 
And  the  burden  of  proving  this  intent  to  de- 
fraud was  upon  the  plaintiff. 

[2]  The  whole  evidence  shows  that  he  sold 
his  drug  business  with  the  honest  Intent  to 
pay  his  creditors,  and  he  had  drawn  checks 
to  pay  all  his  debts  that  were  due  against 
the  proceeds  of  the  sale  deposited  in  the 
plaintiff  bank,  and  they  would  a}l  have  been 
paid  had  payment  not  been  stopped  on  the 
$3,500  check  on  the  Citizens'  National  Bank 
of  Cheyenne  in  the  first  place  and  then  the 
plaintiff  bank  refusing  to  pay  the  checks  of 
creditors  as  they  came  in,  although  it  had  a 
balance  of  over  $1,600  to  defendant's  credit 


after  deducting  the  $3,500  In  order  that  it 
might  hold  this  money  to  be  applied  on  its 
not  due  notes.  There  was  no  effort  to  con- 
ceal the  transactions  from  the  plaintiff  or 
any  of  his  creditors,  and  the  contract  was 
placed  in  escrow  in  the  plaintiff  bank,  and  all 
the  proceeds  of  the  sale  were  deposited  with 
the  plaintiff. 

[3]  That  a  defendant  has  disposed  of  most 
of  his  property  for  the  purpose  of  paying  his 
debts  and  used  the  proceeds  for  that  pur- 
pose does  not  show  a  fraudulent  Intent  and 
is  not  ground  for  attachment  6  C.  J.  69; 
Blakemore  v.  Eagle,  73  Ark.  477,  84  S.  W. 
637 ;  Breeden  v.  Peale,  106  Va.  39,  55  S.  E.  2. 
In  the  last-mentioned  case  the  court  said: 

"All  that  can  be  said  is  that  Churchill  owed 
a  debt  to  Peale  which  he  was  unable  to  pay;" 
that  he  preferred  other  creditors,  as  he  had  a 
right  to  do;  "that  he  appropriated  the  pro- 
ceeds of  the  property,  sold  at  a  fair  price,  to 
the  satisfaction  of  claims  of  other  creditors, 
and  his  purpose  to  make  that  sale  was  not  only 
not  concealed,  but  was  discussed  between  the 
debtor  and  his  creditor.  These  facts  do  not, 
in  our  judgment,  make  out  the  case  stated  in 
the  affidavit  for  an  attachment— that  the  de- 
fendant had  disposed  of  or  was  about  to  dis- 
pose of  his  estate,  or  some  part  thereof,  with 
intent  to  hinder,  delay,  or  defraud  his  cred- 
itors." 

In  the  case  of  Iosco  County  Saw  Bank  v. 
Barnes,  100  Mich.  1,  on  page  15, 58  N.  W.  606, 
on  page  608,  the  court  said  in  reference  to 
preferring  some  creditors  to  others: 

"It  was  to  aid  in  carrying  out  the  arrange- 
ment made  and  to  pay  the  interest  on  the 
amount  necessary  to  do  so.  The  keeping  it 
away  from  one  set  of  creditors  to  the  advan- 
tage ,of  another  would  be  no  evidence  of  fraud. 
He  had  a  right  to  prefer  one  creditor  over  an- 
other, and  to  pay  off  one  class  first  in  prefer- 
ence to  another." 

The  case  of  Tenney  et  al.  v.  Diss,  32  Neb. 
61,  48  N.  W.  877,  is  a  Nebraska  case  where 
the  statute  being  taken  from  Ohio  is  like  ours 
and  the  facts  are  very  similar  to  the  case 
at  bar,  the  case  being  brought  and  an  attach- 
ment had  on  a  note  before  it  was  due,  the 
grounds  alleged  In  the  affidavit  for  attach- 
ment being  the  same  as  the  first  two  grounas 
in  the  case  at  bar,  a  traverse  was  filed  by  the 
defendant  and  hearing  had  on  a  motion  to 
dissolve  the  attachment.  The  court  said: 

"The  testimony  shows  that  the  defendant  ex- 
ecuted three  chattel  mortgages  upon  his  stock 
pf  goods,  the  aggregate  of  which  was  about  $2,- 
600;  that  he  was  owing  other  debts,  and  that 
his  creditors  were  pressing  him  for  payment; 
that  thereupon  he  sold  the  entire  stock,  subject 
to  the  mortgages,  to  one  William  Tuomey,  for 
about  the  sum  of  $1,400.  This  money,  it  is 
claimed  and  the  testimony  tends  to  show,  was 
applied  by  the  defendant  in  the  payment  of  his 
debts.  It  does  clearly  appear  that  the  defend- 
ant is  a  bona  fide  purchaser  of  the  goods  in 
question,  and  that  there  was  no  intent  in  pur- 
chasing said  stock  to  defraud  the  creditors  of 
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the  defendant.  The  order  discharging  the  at- 
tachment is  sustained  by  the  clear  weight  of 
the  testimony,  and  is  affirmed." 

In  Wearne  v.  France,  3  Wyo.  273,  21  Pac. 
703,  it  was  held  that  the  making  preference, 
of  several  creditors  to  others  while  a  debtor 
held  control  over  his  property  did  not  consti- 
tute a  fraudulent  disposition  of  his  property 
within  the  meaning  of  the  attachment  law. 

The  sale  did  not  injure  the  plaintiff,  and 
"to  support  the  attachment  it  must  be  made 
to  appear  that  the  attaching  creditor  is  In- 
jured by  the  transfer  or  disposition  relied 
on."  6  C.  J.  67;  Zeigler  v.  W.  J.  &  J.  H. 
Cox,  63  111.  48;  Keith  &  Co.  v.  McDonald,  31 
III.  App.  17.  In  this  last  case  it  was  said: 

"The  act  complained  of  in  the  affidavit  mast 
be  injurious  to  the  attaching  creditor,  though 
it  is  sufficient  if  the  affidavit  charges,  in  the 
language  of  the  statute,  that  it  operated  to  de- 
lay and  hinder  creditors,  without  the  particular 
specification  of  injuryto  the  plaintiff,  which  is 
to  be  implied." 

And  again  in  regard  to  preferring  creditors: 

"She  had  the  right  to  prefer  one  creditor  to 
another,  and  so  doing  (while  carrying  on  her 
business  and  not  being  about  to  yield  dominion 
of  her  property  for  the  benefit  of  creditors) 
was  not  fraudulent,  nor  in  a  legal  sense  was  it 
such  hindrance  or  delay  of  creditors  as  might 
furnish  ground  for  attachment  by  those  who 
were  unpaid." 

[4]  It  is  claimed  that  the  fact  that  cer- 
tain debts  were  omitted  from  the  list  of 
creditors  furnished  by  the  defendant  to  the 
purchaser  under  an  attempt  to  comply  with 
the  Bulk  Sales  Law  was  fraudulent  and  gave 
ground  for  attachment.  The  Bulk  Sales  Law 
does  not  provide  that  the  sale  shall  be  void 
by  the  omission  of  the  seller  to  furnish  a 
complete  list  of  his  creditors.  It  provides 
that,  in  case  the  purchaser  shall  fall  to  de- 
mand a  list  of  his  creditors  from  the  seller 
and  shall  hot  at  least  five  days  before  taking 
possession  of  such  merchandise  or  merchan- 
dise and  fixtures  or  paying  therefor  notify 
"every  creditor  whose  name  and  address  is 
stated  in  said  list,  or  of  which  he  has  knowl- 
edge, of  the  proposed  sale  and  of  the  price, 
terms,  and  conditions  thereof,"  the  sale  shall 
be  prima  facie  void  as  to  creditors  of  the 
seller,  and  upon  application  of  any  creditor 
of  the  seller  the  purchaser  shall  "become 
a  receiver  and  be  held  accountable  to  such 
creditors  for  all  goods,  wares,  merchandise 
and  fixtures  that  have  come  into  his  posses- 
sion by  virtue  of  such  sale."  Chapter  33, 
Sess.  Laws  of  Wyoming  1911,  as  amended  by 
chapter  14,  Sess.  Laws  1913. 

In  the  case  of  International  Silver  Co.  v. 
Hull,  140  Oa.  10,  78  S.  E.  609,  45  L.  R.  A.  (N. 
S.)  492,  the  question  was  whether  the  omis- 
sion of  a  creditor  from  the  list  furnished 
by  the.  seller  under  a  Bulk  Sales  Law  very 
like  ours  would  render  the  sale  void,  and  the 


Supreme  Court  of  Georgia  held  that  it  would 
not  in  the  absence  of  knowledge  or  connivance 
by  the  purchaser. 

[(]  As  to  the  third  ground  for  the  attach- 
ment that  Millard  was  about  to  become  a 
nonresident  of  the  state  of  Wyoming  with 
Intent  to  defraud  his  creditors,  it  Is  evident 
that  the  evidence  offered  as  to  this,  the 
statements  of  Millard  that  he  intended  to  go 
into  the  national  army,  and  that  he  intended 
to  get  a  job  with  Davis  Bros.,  of  Denver, 
Colo.,  falls  far  short  of  showing  an  Intent 
to  change  his  legal  residence.  The  evidence 
Introduced  does  not  show  any  fraudulent  in- 
tent on  the  part  of  the  defendant  nor  any  of 
the  grounds  alleged  in  the  affidavit  for  at- 
tachment, and  the  lower  court  could  not  do 
otherwise  than  sustain  the  motion  discharg- 
ing the  attachment. 

There  is  another  reason  why  the  attach- 
ment might  have  been  discharged,  although 
the  record  does  not  show  that  it  was  raised 
or  referred  to  In  the  court  below.  At  the 
time  of  the  hearing  the  only  property  of  the 
defendant  that  was  pretended  to  be  held  un- 
der the  order  or  writ  of  attachment  was  by 
reason  of  the  answer  of  the  Wyoming  Sugar 
Company  in  answer  to  the  notice  of  garnish- 
ment served  upon  it  It  is  peculiar  that  this 
answer  was  signed  and  sworn  to  by  the  same 
attorney  as  attorney  for  the  Sugar  Company, 
garnishee,  who  swore  to  the  affidavit  for 
attachment  as  attorney  for  the  plaintiff. 
Without  referring  to  the  lack  of  ethics  thus 
shown  and  the  charge  that  an  attorney  in  so 
doing  comes  near  at  least  to  acting  on  op- 
posite sides  of  a  matter,  it  may  be  questioned 
if  a  mere  attorney  at  law,  not  being  an  offi- 
cer of  the  corporation,  can  make  an  answer  to 
a  garnishment  for  a  corporation.  But  the 
answer  Itself  shows  that  the  corporation  had 
given  its  promissory  note  payable  to  the  de- 
fendant, Millard,  dated  March  1,  1918,  and 
due  March  1,  1923,  Interest  payable  annually. 
This  answer  was  made  October  21,  1918,  and 
therefore  shows  that  at  that  time  there  was 
nothing  due  on  this  negotiable  Instrument  to 
Millard  or  any  one  else.  Does  such  an  an- 
swer attach  or  garnish  anything?  It  is  held 
generally  "that  the  maker  or  indorser  of  com- 
mercial paper  cannot  be  made  a  garnishee  in 
an  action  against  the  payee  or  holder  thereof 
prior  to  the  maturity  of  such  paper."  20  Cyc. 
1006,  and  cases  cited;  12  R.  C.  L.  789.  In 
some  states  it  is  held  that  the  proceeds  of 
such  a  note  are  subject  to  garnishment,  but 
it  must  be  shown  in  order  to  hold  the  maker 
as  garnishee  that  the  note  Is  still  held  by  the 
defendant  at  not  only  the  time  of  the  answer 
of  the  maker  as  garnishee,  but  also  that  it 
continues  to  be  payable  to  the  defendant  at 
the  time  it  is  due  and  has  not  been  indorsed 
and  transferred  to  a  bona  fide  holder.  Drake 
on  Attachments  has  an  exhaustive  discussion 
of  this  question  extending  over  14  pages  and 
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reviewing  the  views  held  by  tbe  courts  of  the 
various  states  under  their  several  statutes, 
and  in  section  583  (5th  Ed.)  says: 

"Sec.  583.  It  is  difficult  to  perceive  any  sub- 
stantial justification  of  such  a  proceeding, 
while,  obviously,  it  disregards  principles  which, 
by  general  consent,  have  been  laid  at  the  foun- 
dation of  all  attempts  to  subject  garnishees  to 
liability.  It  cannot  be  without  benefit  to  recur 
to  these  principles  in  this  connection:  (1) 
Without  dissent,  it  is  impossible  to  charge  a 
garnishee  as  a  debtor  of  the  defendant,  unless 
it  appear  affirmatively  that  at  the  time  of  the 
garnishment  the  defendant'had  a  cause  of  ac- 
tion against  him  for  the  recovery  of  a  legal 
debt  due  or  to  become  due  by  the  efflux  of 
time.  (2)  The  attachment  plaintiff  can  hold 
the  garnishee  responsible  (except  in  some  few 
cases  which  have  been  referred  to,  and  have 
no  application  here)  only  so  far  as  the  defend- 
ant might  hold  him  by  an  action  at  law.  (3) 
Tbe  garnishee  is,  under  no  circumstances,  to 
be  placed  by  the  garnishment  in  a  worse  con- 
dition than  he  would  otherwise  be  in.  (4)  No 
judgment  should  be  rendered  against  him  as 
garnishee,  where  he  answers  fairly  and  fully, 
unless  it  would  be  available  as  a  defense  against 
any  action  afterwards  brought  against  him 
on  the  debt  in  respect  of  which  he  is  charged. 

"Sec.  584.  Applying  these  well-established 
principlea  to  this  subject,  it  would  seem  quite 
impracticable  to  charge  the  maker  of  a  nego- 
tiable promissory  note  as  garnishee  of  the 
payee  so  long  as  tbe  note  is  still  current  as  ne- 
gotiable paper.  This  character  it  bears  until  it 
becomes  due ;  and  no  operation  which  can  be 
given  to  the  garnishment  of  the  maker  can 
change  its  nature  in  this  respect. 

"Sec.  585.  While  the.  note  is  current  as  nego- 
tiable paper,  it  is  usually  very  difficult  for  the 
maker  to  say  whether,  at  the  time  of  the  gar- 
nishment, it  was  still  the  property  or  in  the 
possession  of  the  payee.  If  he  answers  that 
he  does  not  know  whether  it  was  so  or  not, 
certainly  he  should  not  be  charged,  because  it 
does  not  appear  affirmatively  that  he  was,  when 
garnished,  indebted  to  the  defendant;  and,  un- 
less that  fact  do  so  appear,  no  court  can 
rightfully  render  judgment  against  him.  The 
most  that  can  be  claimed  is  that  he  may  be  so 
indebted,  which  is  manifestly  insufficient.  The 
great  fact  necessary  to  charge  him  is  not 
shown,  but  only  conjectured.  The  whole  mat- 
ter is  in  doubt;  and  while  in  doubt  the  court 
cannot  with  truth  record  that  the  garnishee  is 
found  to  be  indebted  to  the  defendant,  and,  un- 
less that  be  found  by  the  judgment  of  the  court, 
there  is  no  ground  for  charging  the  garni- 
shee. •  •  • 

"But,  though  the  garnishee  should  answer 
that  the  defendant,  at  the  time  of  the  garnish- 
ment, was  the  owner  of  the  garnishee's  note 
not  then  due,  no  judgment  should  be  rendered 
against  him,  because  his  obligation  is  not  to 
pay  to  any  particular  person,  but  to  the  hold- 
er, at  maturity,  whoever  he  may  be.  Can  the 
garnishee,  or  the  defendant  or  the  court  say 
that  the  defendant  will  be  the  holder  of  the 
note  at  its  maturity?  Certainly  not;  and  yet 
to  give  judgment  against  the  garnishee  neces- 
sarily assumes  that  he  will  be;  or,  in  disregard 
of  the  contrary  probability  holds  the  garnishee 
to  »  responsibility  which  he  may  have  to  meet  I 


again  in  an  action  by  a  bona  fide  holder  at  ma- 
turity." 

And  concludes  in  section  587  as  follows: 

"The  foregoing  considerations  lead  to  the  con- 
clusion that,  as  a  general  rule,  the  maker  of  a 
negotiable  note  should  not  be  charged  as  gar- 
nishee of  the  payee,  under  an  attachment  serv- 
ed before  the  maturity  of  the  note,  unless  it 
be  affirmatively  shown  that,  before  the  rendi- 
tion of  the  judgment,  the  note  had  become  due, 
and  was  then  still  the  property  of  the  payee." 

[6]  And  this  conclusion  is  sustained  by 
an  examination  of  our  statutes  on  attachment 
and  garnishment.  Section  4864,  Wyo.  Comp. 
Stat.  1910,  provides: 

"The  garnishee  shall  stand  liable  to  the  plain- 
tiff in  attachment  for  all  property  of  the  de- 
fendant in  his  hands,  and  money  and  credits 
due  from  him  to  the  defendant,  from  tbe  time 
he  is  served  with  the  written  notice  mentioned 
in  section  4856." 

Section  4876  provides  that  the  court  may 
order  the  garnishee  to  pay  into  court  the 
amount  that  his  answer  shall  show  he  was 
indebted  to  the  defendant,  or,  if  the  court 
permit  the  garnishee  to  retain  the  "amount 
owing,"  he  shall  be  required  to  furnish  an 
undertaking  to  the  plaintiff  for  the  payment 
of  the  amount.  It  Is  evident  that  this  could 
not  apply  to  the  amount  of  a  note  not  due,  as 
in  this  case,  for  more  than  three  years,  and 
to  whom  it  may  be  payable  when  due  the  gar- 
nishee can  in  the  nature  of  things  not  know. 
In  the  case  of  Knisely  v.  Evans,  34  Ohio  St 
158,  from  which  state  our  statutes  on  attach- 
ment and  garnishment  are  taken,  the  court 
held  that,  where  a  negotiable  note  had  been 
transferred  by  indorsement  even  after  ma- 
turity, the  amount  due  on  the  note  cannot  be 
garnished  in  the  hands  of  the  maker,  wheth- 
er he  has  notice  of  the  transfer  or  not,  as 
a  debt  due  to  the  original  holder. 

[7]  In  addition  to  the  fact  that  the  answer 
of  the  garnishee  shows  that  the  note  was  not 
due  for  over  three  years,  and  there  is  no 
evidence  going  to  show  where  the  note  was 
or  who  was  the  holder  at  the  time  of  the 
hearing,  except  that  the  plaintiff  examined 
the  defendant  as  its  witness  and  asked  him, 
"You  had  no  other  property  after  you  sold 
out  except  the  proceeds  of  the  sale?'  to 
which  he  answered,  "No,  sir."  This  would 
go  to  show  that  this  note  had  been  negotiated 
and  was  not  the  property  of  Millard  at  the 
time  of  the  hearing,  and  from  this  testimony 
the  plaintiff  argues  that  he  was  and  pro- 
nounced himself  Insolvent,  and  that  the  hear- 
ing showed  that  several  thousand  dollars  of 
assets  had  disappeared  from  the  time  he  had 
commenced  business  with  the  plaintiff  bank 
without  explanation  therefor  "compels  the 
conclusion  that  he  had  disposed  of  his  prop- 
erty with  intent  to  defraud  his  creditors"  and 
justified  the  attachment  Such  fact  in  Itself 
would  not  be  ground  for  the  attachment,  and 
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If  he  was  still  the  owner  of  the  note,  bo  that 
a  garnishment  would  lie  at  all  as  to  It  from 
the  evidence,  he  was  far  from  insolvent,  but 
had  a  substantial  balance  over  all  his  debts 
and  liabilities. 

Under  the  circumstances  and  evidence  in 
this  case  there  was  nothing  held  by  the  gar- 
nishment and  no  property  held  under  the  at- 
tachment writ 

The  order  and  judgment  of  the  district 
court  will  be  affirmed. 

Affirmed. 

BEARD,  0.  J.,  and  POTTER,  J.,  concur. 


CHICAGO,  R.  I.  &  P.  RY.  CO.  v.  FULLER 
et  al.  (No.  22163.) 

(Supreme  Court  of  Kansas.   Dec  6,  1919.) 

(SyUabus  by  the  Court.) 

1,  Master  and  sxbvant  «J=»358— Election  to 

COME  UNDER  AMENDED  WOBKMEN'S  COMPEN- 
SATION Act  in  absence  of  notice  to  the 

CONTRAST. 

The  Workmen's  Compensation  Act  of  1913 
provided  that  all  employers  within  its  general 
scope  should  be  presumed  to  have  come  within 
its  provisions,  unless  by  reason  of  an  affirma- 
tive election  to  the  contrary,  expressed  by  filing 
a  notice  with  the  secretary  of  state,  which 
should  be  changed  only  by  a  written  declaration 
filed  with  that  officer.  In  1917  the  act  was 
radically  amended;  many  important  changes 
being  made.  The  section  relating  to  the  election 
by  employers  was  re-enacted  with  several  mere- 
ly verbal  changes  and  the  addition  of  a  clause 
declaratory  of  the  law  as  it  already  existed. 
Held,  that  an  employer  who  had  given  notice  in 
1913  of  an  election  not  to  come  within  the 
law  was  by  the  new  act  brought  within  its  op- 
eration in  the  absence  of  notice  of  an  election 
to  the  contrary  given  subsequent  to  its  enact- 
ment. 

2.  Master  and  servant  <8=>306  —  Minqb 
within  Workmen's  Compensation  Act  in 
absence  or  contrary  election. 

The  fact  that  an  employe  is  a  minor  does 
not  prevent  his  being  bound  by  the  statute 
which  places  employes  within  the  operation  of 
the  Workmen's  Compensation  Act  in  the  ab- 
sence of  an  affirmative  election  to  the  contrary. 

Appeal  from  District  Court,  Sherman 
County. 

Application  by  the  Chicago,  Rock  Island  & 
Pacific  Railway  Company  for  appointment  of 
arbitrator  to  determine  amount  to  which 
Charles  Fuller,  an  employe,  was  entitled  un- 
der the  Workmen's  Compensation  Act,  in 
which  an  arbitrator  was  appointed  who  made 
an  award  which  was  affirmed  by  the  district 
court,  and  from  in  overruling  of  objections 


by  Fuller  and  his  parents,  they  appeal.  Af- 
firmed. 

Geo.  0.  Stiles  and  F.  M.  Miner,  both  of 
Minneapolis,  Minn.,  and  Wheeler,  Brewster 
&  Hunt,  of  Topeka,  for  appellants. 

John  E.  Dumars  and  Luther  Burns,  both 
of  Topeka,  for  appellee. 

MASON,  J.  On  November  8,  1917,  Charles 
Fuller,  20  years  of  age,  an  employe  of  the 
Chicago,  Rock  Island  &  Pacific  Railway  Com- 
pany, received  an  Injury  arising  out  of  and  . 
in  the  course  of  his  employment  In  Febru- 
ary, 1918,  the  company  filed  in  the  district 
court  an  application  for  the  appointment  of 
an  arbitrator  to  determine  the  amount  to 
which  he  was  entitled  under  the  Workmen's 
Compensation  Act  An  arbitrator  was  ap- 
pointed, who  made  an  award,  which  was  con- 
firmed by  the  court.  At  the  hearing  before 
the  arbitrator,  and  also  upon  the  application 
for  a  confirmation  of  his  report  objections 
were  made  on  behalf  of  Fuller  and  his  par- 
ents for  the  reason  that  neither  he  nor  the 
company  was  subject  to  the  compensation 
statute,  and  on  that  ground  they  now  appeal 
from  the  decision. 

[1]  1.  The  company  contends  that  in  No- 
vember, 1917,  it  was  operating  under  the  pro- 
visions of  the  Compensation  Act  and  the  ap- 
pellants deny  this.  There  is  no  dispute  as 
to  the  facts.  The  controversy  is  wholly  one 
concerning  the  construction  of  the  statute  of 
1917.  The  original  Compensation  Act  in 
this  state  became  operative  as'to  a  particular 
employer  only  by  his  making  an  affirmative 
election  to  come  within  its  provisions.  Laws 
1911,  c.  218,  f  44.  Two  years  later  this  prac- 
tice was  changed,  and  the  rule  was  adopted 
that  all  employers  of  the  classes  covered 
should  be  presumed  to  have  come  within  its 
provisions,  except  such  as  should  file  with  the 
secretary  of  state  notice  of  an  election  to  the 
contrary,  subject  to.  change  only  by  a  subse- 
quent written  declaration.  Gen.  Stat.  1915,  f 
593S.  In  March,  1913,  the  Rock  Island  Com- 
pany filed  notice  of  4ts  election  not  to  accept 
the  provisions  of  the  act  of  1911,  as  amended 
by  the  act  of  1913.  Laws  1913,  c.  216. 
In  1917  a  statute  was  passed  amending  25 
sections  of  the  act  of  1913  and  adding  two 
new  ones.  Laws  1917,  c.  226.  The  section 
relating  to  election  by  employers  was  re-en- 
acted with  .certain  changes  which  will  be 
pointed  out  later.  Laws  1917,  c.  226,  §  23. 
The  railway  company  has  filed  no  declaration 
of  a  change  in  that  election,  but  contends 
that  the  effect  of  the  act  of  1917  was  to  bring 
within  its  operation  all  employers  within  its 
terms  who  did  not  subsequent  to  its  enact- 
ment file  notice  that  they  elected  not  to  come 
under  it  The  soundness  of  this  contention 
is  the  question  to  be  determined. 

The  applicants  invoke  the  statutory  direc- 
tion that — 
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"The  provisions  of  any  statute,  so  far  as  they 
are  the  same  as  those  of  any  prior  statute, 
shall  be  construed  as  a  continuation  of  such  pro- 
visions, and  not  as  a  new  enactment."  Gen. 
Stat.  1915,  {  10973,  subd.  1. 

That  is  tbe  usual  rule  of  construction,  and 
Implies  that  ordinarily  language  of  an  earlier 
statute  which  Is  preserved  in  an  amendment 
is  deemed  to  speak  as  of  the  time  of  the  orig- 
inal enactment,  and  not  of  the  later  one.  Tbe 
rule,  however,  is  subject  to  the  express  res- 
'  ervatlon  that  it  Is  not  to  be  followed  when 
"such  construction  would  be  inconsistent  with 
the  manifest  intent  of  the  Legislature  or  re- 
pugnant to  the  context  of  the  statute."  Gen. 
Stat.  1915,  i  10973,  par.  1;  City  of  Emporia 
v.  Norton,  16  Kan.  236.  It  is,  moreover,  mere- 
ly declaratory  of  what  is  by  the  weight  of 
authority  regarded  as  the  reasonable  method 
of  interpretation  (26  A.  &  E.  Encyc.  of  L.  715; 
2  Lewis'  Sutherland,  Statutory  Construction, 
iS  237,  238 ;  Cooley  on  Constitutional  Limita- 
tion [7th  Ed.]  06,  97),  although  an  early  Kan- 
sas case  (Gordon  v.  State  ex  reL  Boder,  4 
Kan.  489,  500)  has  been  regarded  as  adopting 
the  contrary  view  (City  of  Troy  v.  Atchison 
&  N.  R.  Co.,  11  Kan.  519,  531).  The  purpose 
of  the  general  rule  is  to  avoid  the  practical 
inconveniences  which  would  result  from  the 
conception  that  the  old  statute  had  ceased  to 
have  any  force,  and  that  the  new  one  bad  no 
effect  save  from  the  date  of  its  enactment 
(2  Lewis'  Sutherland,  Statutory  Construction, 
§  237);  for  instance,  the  loss  of  offices,  the  end 
of  corporate  existence,  the  defeat  of  inchoate 
statutory  rights,  the  taking  away  of  statuto- 
ry power,  or  the  affecting  of  pending  proceed- 
ings and  criminal  charges  (Id.  I  238). 

The  rule  of  construction  referred  to,  as  it 
is  recognized  in  the  absence  of  legislation,  or 
as  it  is  formulated  in  the  statute,  is  not 
meant  to  interfere  with  the  enforcement  of 
what  to  the  court  appears  to  be  the  real  in- 
tention of  tbe  lawmaking  body,  as  derived 
from  a  consideration  of  tbe  acts  involved,  and 
the  circumstances  under  which  they  were 
adopted.  In  seeking  for  the  real  intention  of 
the  present  law,  we  are  constrained  to  the 
belief  that  the  legislative  purpose  was  that 
all  employers  within  tbe  general  scope  of  the 
Compensation  Act  should  be  held  to  come 
within  its  provisions,  except  such  as  subse- 
quent to  tbe  1917  enactment  should  file  with 
the  secretary  of  state  notice  of  an  election  to 
the  contrary.  While  the  act  of  1917  left  un- 
touched some  17  of  the  sections  of  the  law  as 
it  had  stood  since  1913,  the  changes  made  in 
the  other  sections  were  radical  and  far-reach- 
ing. Important  alterations  were  made  relat- 
ing to  the  circumstances  under  which  compen- 
sation was  to  be  awarded,  the  amount,  and 
tbe  methods  by  which  it  was  to  be  determined. 
Merely  by  way  of  illustration:  Until  1917  an 
employer  who  had  rejected  the  compensation 
system  could  still  show  contributory  negli- 
gence in  reduction  of  damages  in  an  action 


against  him  based  on  his  common-law  lia- 
bility (Gen.  Stat  1915,  |  5940),  a  right  taken 
away  in  that  year  (Laws  1917,  c.  226,  |  25). 
The  statute  with  these  amendments  was  so 
different  from  that  previously  in  force  that 
the  fact  that  an  employer  bad  rejected  the 
provisions  of  the  original  act  afforded  no  just 
basis  for  a  presumption  that  he  would  not 
be  willing  to  accept  those  embodied  in  the 
statute  in  its  final  form.  Tbe  clearly  dis- 
played policy  of  tbe  Legislature  since  1913 
has  been  to  encourage  the  extension  of  the 
operation  of  the  Compensation  Act  by  mak- 
ing it  apply  to  all  establishments  within  its 
general  scope  excepting  such  as  are  taken  out 
of  it  by  their  own  affirmative  action.  To 
have  arranged  that  employers  who  had  elect- 
ed not  to  come  within  the  provisions  of  the 
law  as  it  stood  in  1913  should  be  unaffected 
by  the  new  legislation  unless  they  should 
themselves  take  the  initiative  to  that  end 
would  have  been  to  refuse  to  apply  tbe  same 
principle  to  the  new  situation,  and  would  in- 
dicate a  partial  return  to  the  policy  of  the 
act  of  1911,  under  which  no  employer  was 
affected  unless  he  filed  a  notice  of  his  elec- 
tion to  be  brought  within  its  operation. 

The  re-enactment  of  the  section  of  the  act 
of  1913  creating  a  presumption  that  an  em- 
ployer was  within  the  Compensation  Law  un- 
less he  indicated  to  the  contrary  may  be  as- 
sumed to  have  had  some  effect — to  have  cre- 
ated a  different  condition  of  the  law  from 
what  would  have  existed  if  all  reference  to 
it  had  been  omitted  from  the  act  of  1917. 
Its  re-enactment  appears  to  have  been  for  tbe 
very  purpose  of  requiring  those  employers 
who  were  not  content  to  abide  by  the  new 
system  to  give  public  expression  of  their  un- 
willingness to  be  bound  by  it,  or  by  their  si- 
lence to  submit  themselves  to  it  The  Inclu- 
sion in  the  new  act  of  the  section  In  ques- 
tion either  had  that  effect,  or  it  had  none 
whatever.  The  changes  made  in  its  language 
created  no  difference  in  its  operation.  The 
relation  of  the  amended  section  to  tbe  origi- 
nal can  be  seen  by  the  following  reprint,  in 
which  words  Included  in  the  original  act  and 
omitted  In  tbe  amendment  are  inclosed  In 
brackets,  and  words  not  in  the  original  but 
added  in  the  amendment  are  italicized: 

"[All  employers  as  defined  by  and]  Every  em- 
ployer entitled  to  come  within  the  provisions 
of  this  act,  as  defined  and  provided  by  this  act, 
shall  be  presumed  to  have  done  so,  except  tuck 
employer  privileged  to  elect  to  come  within 
the  provision*  of  this  act,  as  provided  in  sec- 
tion 1  hereof  and  section  590$  of  the  General 
Statutes  of  1915,  unless  such  employer  shall 
file  with  the  secretary  of  state  at  Topeka,  Kan- 
sas, a  written  statement  that  he  elects  not  to 
accept  thereunder,  and  thereafter  any  such  em- 
ployer desiring  to  change  his  election  shall  only 
do  so  by  filing  a  written  declaration  thereof 
with  the  secretary  of  state.  Notice  of  such 
election  shall  be  forthwith  posted  by  such  em- 
ployer in  conspicuous  plncrs  in  and  about  his 
place  of  business."   Section  23. 
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Manifestly  there  is  no  substantial  differ- 
ence between  the  clauses  "All  employers  as 
defined  by  and  entitled  to  come  within  the 
provisions  of  this  act"  and  "Every  employer 
entitled  to  come  within  the  provisions  of  this 
act,  as  denned  and  provided  by  this  act" 
The  only  other  change  consists  in  the  addi- 
tion of  the  words  "except  such  employer  priv- 
ileged to  elect  to  come  within  the  provisions 
of  this  act,  as  provided  in  section  1  hereof 
and  section  6802  of  the  General  Statutes  of 
1915."  The  references  are  to  a  provision  in 
section  1  of  the  new  act  that  employers  whose 
work,  trade,  or  business  is  not  included  with- 
in the  employments  enumerated  and  charac- 
terized as  "especially  dangerous"  (to  which 
alone  the  compensation  statute  is  by  Its  terms 
made  applicable)  may  nevertheless  elect  to 
come  within  its  provisions  by  filing  a  state- 
ment to  that  effect,  and  to  a  similar  provision 
In  section  5902  of  the  General  Statutes  with 
regard  to  employers  who  are  likewise  not 
within  the  general  scope  of  the  statute  be- 
cause employing  less  than  five  workmen.  The 
statute  does  In  fact  apply  to  a  certain  extent, 
regardless  of  their  wishes,  to  all  employers 
of  five  or  more  workmen  in  the  lines  char- 
acterized by  it  as  especially  dangerous.  If 
they  do  not  accept  its  compensation  feature, 
their  rights  in  damage  suits  on  account  of 
personal  injuries  are  restricted  by  it  It 
does  not  apply  at  all  to  other  employers  un- 
less they  so  elect  As  a  convenient  form 
of  expression  it  is  said  not  to  apply  to  those 
Who  elect  not  to  come  within  it;  the  mean- 
ing being  that  such  persons  are  not  subject 
to  the  compensation  system  as  distinguished 
froin  that  of  the  common  law  in  relation  to 
the  remedy  of  workmen  for  injuries  received 
growing  out  of  their  employment.  The  very 
portions  of  the  statute  by  virtue  of  which 
alone  It  can  under  any  circumstances  apply  to 
the  exceptional  cases  referred  to  show  clear- 
ly that  such  application  can  be  brought  about 
only  by  the  voluntary  act  of  the  employer, 
who  is  otherwise  explicitly  excluded  from  Its 
operation.  The  section  above  quoted,  as  it 
read  in  1918  (Gen.  Stat.  1915,  §  5938),  mani- 
festly related  only  to  elections  by  employers 
to  whom  the  statute  was  made  generally  ap- 
plicable, although  it  contained  no  explicit  ex- 
ception with  regard  to  employers  upon  whom 
It  had  no  effect  whatever  In  the  absence  of 
such  an  election.  It  was  open  to  no  reason- 
able doubt  as  to  Its  meaning  in  that  regard, 
for  clearly  It  could  not,  by  the  most  liberal 
construction,  have  been  interpreted  as  mak- 
ing the  statute  applicable  without  their  con- 
sent to  employers  whose  business  was  not  es- 
pecially dangerous,  sor  who  employed  less 
than  five  workmen. 

In  the  brief  of  the  plaintiff  in  Wegele  v. 
Milling  Co.,  186  Pac.  130,  which  was  argued 
and  submitted  with  the  present  case,  because 
involving  the  same  question,  the  plaintiff's 
contention  there  being  that  of  the  defendants 
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here,  it  Is  suggested  that  the  effect  of  the 
added  clause  under  consideration  is  to  pre- 
vent employers  whose  business  is  not  class- 
ed as  especially  dangerous,  or  who  employ 
less  than  five  workmen,  from  withdrawing 
from  the  operation  of  the  Compensation  Act 
after  having  elected  to  come  under  it  This 
Is  an  interpretation  to  which  we  think  the 
language  of  the  statute  would  not  in  any 
event  be  open,  but  it  plainly  is  untenable, 
because,  although  in  the  case  of  employers 
of  less  than  five  workmen  the  right  to  a 
change  of  election  Is  given  only  by  implica- 
tion and  In  the  earlier  act  (Gen.  Stat  1915. 
|  5902),  In  the  case  of  employers  whose  busi- 
ness Is  not  classed  as  especially  dangerous  it 
is  given  expressly  in  the  very  act  the  effect 
of  which  is  under  consideration  (Laws  of 
1917,  c.  226,  §  1). 

The  exception  regarding  employers  who 
were  wholly  unaffected  by  the  law  unless 
they  voluntarily  chose  to  take  advantage  of 
It,  which  was  Inserted  in  the  re-enacted  sec- 
tion, was  In  our  judgment  purely  declaratory, 
and  did  not  in  the  least  change  its  effect.  If 
to  accomplish  some  other  purpose  the  sec- 
tion was  to  be  re-enacted,  it  might  have  been 
thought  worth  while  to  repeat  there  what  had 
already  been  explicitly  stated  in  other  sec- 
tions, that  the  inaction  of  employers  In  the 
exceptional  classes  did  not  bring  them  with- 
in the  operation  of  the  statute,  a  repetition 
perhaps  designed  to  make  it  perfectly  clear 
that  the  re-enactment  of  the  section  did  not 
change  its  effect  in  that  regard,  but  it  does 
not  seem  to  this  court  reasonable  to  suppose 
that  the  Legislature  can  have  amended  the 
original  section  solely  for  the  purpose  of 
Inserting  a  redundant  clause,  which  could 
have  no  practical  effect  upon  the  force  of 
the  statute,  and  could  hardly  have  been  in- 
tended to  clear  up  a  possible  ambiguity,  be- 
tause  none  existed  with  respect  to  the  sub- 
ject to  which  it  related.  In  view  of  this  situ- 
ation, iwe  conclude  that  the  present  statute 
should  be  Interpreted  as  imposing  its  system 
of  adjusting  claims  of  injured  workmen  upon 
all  employers  who  are  within  its  terms  and 
who  have  not  since  the  adoption  of  the  1917 
act  filed  notice  of  an  election  not  to  come 
within  it. 

After  the  adoption  of  the  amendment  of 
1913,  and  after  the  railway  company  had  giv- 
en notice  of  Its  election  not  to  come  within 
its  provisions,  the  road  was  placed  in  the 
hands  of  a  receiver,  who  also  gave  notice  of 
a  similar  election,  an  action  necessary  on 
his  part  to  avoid  being  subject  to  the  statute. 
Unrine  v.  Railroad  Co.,  104  Kan.  236,  178  Pan. 
614.  The  receiver  operated  tlie  road  fo\ 
something  over  two  years,  and  it  was  restor 
ed  to  the  company  on  June  24,  1917.  The  sug 
gestion  is  made  that  in  this  situation  a  new 
notice  would  have  been  necessary  to  take  the 
company  out  of  the  statute  even  if,  except  for 
the  receivership,  the  rule  would  have  been 
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different  This,  however,  need  not  be  deter- 
mined. 

[2]  2.  The  appellants  also  contend  that  be- 
cause Fuller  was  a  minor  when  the  accident 
occurred  he  was  not  bound  by  the  provisions 
of  the  law  making  the  statute  applicable  to 
employes  who  Sled  no  notice  of  an  election  to 
the  contrary.  Gen.  Stat.  1916,  f  6939;  Laws 
1917,  c.  226,  §  24.  The  argument  is  that  the 
mattter  la  contractual,  and  that  a  minor  Is 
not  bound  by  his  contracts.  The  Compensa- 
tion Act  by  various  references  to  minor  work- 
men fairly  shows  an  intention  to  bring  them 
within  its  provisions.  It  is  competent  for 
the  Legislature  to  place  upon  minors  the 
obligation  of  an  affirmative  election  not  to 
come  within  the  Compensation  Act  In  order 
not  to  be  subject  to  its  provisions  (Young  v. 
Sterling  Leather  Works,  91  N.  J.  Law,  289, 
102  AtL  895),  and  this  it  appears  to  have 
done.  If  the  result  sought  to  be  attained 
is  inconsistent  with  the  general  law  with  re- 
spect to  the  extent  to  which  a  minor  Is  bound 
by  his  contracts,  then  the  more  recent  act 
controls;  the  prior  law  being  repealed  by 
implication  to  the  extent  of  the  conflict  Pro- 
vision Is  made  in  the  statute  for  any  right, 
privilege,  or  election  accruing  to  an  "Injured 
workman"  being  exercised  in  bis  behalf  by 
his  guardian  (Gen.  Stat.  1916,  |  6904),  but 
the  language  obviously  has  no  relation  to  the 
choice  between  coming  within  the  law  or  re- 
jecting its  provisions  before  injury.  The  at- 
tention of  the  Legislature  having  been  direct- 
ed to  the  matter  of  guardianship,  and  no  pro- 
vision having  been  made  for  the  action  of  a 
guardian  in  the  matter  of  electing  whether  to 
come  within  the  law  or  not  the  inference 
seems  Just  that  the  intention  was  for  the 
minor  to  be  left  to  make  his  own  choice,  or  to 
change  the.  choice  which  the  state  may  be 
deemed  to  have  made  for  him  in  the  first  in- 
stance. 

The  Judgment  is  affirmed. 

All  the  Justices  concurring. 


WEGELE  v.  ISMERT-HINCKE  MILLING 
CO.    (No.  22364.) 

(Supreme  Court  of  Kansas.  Dec  6,  1919.) 

(Syllabus  by  the  Court.) 

Masteb  and  servant  <§=>358—  Employers  of 
men  fob  dangerous  work  subject  to 
Workmen's  Compensation  Act. 
For  the  reasons  set  out  in  the  opinion  in 
Railway  Co.  v.  Fuller,  1S6  Pac  127,  which  was 
argued  and  submitted  together  with  this  case, 
it  is  held  that  under  the  law  as  it  now  exists 
all  employers  of  five  or  more  workmen,  engaged 
in  industries  characterized  by  the  statute  as 
especially  dangerous,  are  subject  to  the  compen- 
sation system,  except  where  notice  to  the  con- 


trary has  been  given  subsequent  to  the  adop- 
tion of  the  act  of  v1917  (ehapter  226)  in  rela- 
tion thereto,  irrespective  of  what  may  have  been 
done  before  that  time. 

Appeal  from  District  Court  Shawnee 
County. 

Action  by  William  Wegele  against  Ismert- 
Hincke  Milling  Company  to  recover  damages 
for  personal  Injury.  Demurrer  to  answer 
sustained,  and  defendant  appeals.  Reversed 
and  remanded,  with  directions  to  overrule 
the  demurrer. 

Thad  B.  Landon  and  A.  F.  Sherman,  both 
of  Kansas  City,  Mo.,  and  J.  J.  Schenck,  of 
Topeka,  for  appellant.  * 

Ed.  D.  McKeever  and  Hungate  &  Heinz, 
all  of  Topeka,  for  appellee. 

MASON,  J.  William  Wegele  brought  an 
action  against  the  Ismert-Hlncke  Milling 
Company,  a  corporation,  on  account  of  an 
Injury  received  by  him  In  February,  1918, 
while  working  in  a  mill  owned  and  operated 
by  it  at  Topeka,  alleging  the  Injury  to  have 
been  due  to  negligence  of  the  defendant  An 
answer  was  filed  setting  out  facts  relied  up- 
on as  showing  that  at  the  time  of  the  acci- 
dent the  defendant  was  operating  under  the 
Workmen's  Compensation  Act,  and  there- 
fore was  not  amenable  to  a  suit  based  upon 
the  violation  of  a  common-law  duty  toward 
an  employe.  A  demurrer  to  the  answer  was 
sustained  on  the  ground  that  the  facts  stat- 
ed failed  to  show  that  the  defendant  had  ac- 
cepted the  provisions  of  the  Compensation 
Act  and  an  appeal  is  taken  from  that  rul- 
ing. 

In  December,  1915,  the  defendant's  sole 
business  was  operating  a  mill  at  Kansas 
City,  Kan.,  which  it  owned.  In  that  month 
It  filed  notice  with  the  secretary  of  state 
that  it  elected  not  to  come  under  the  provi- 
sions of  the  Workmen's  Compensation  Act 
and  has  never  filed  any  other  declaration  in 
relation  thereto.  In  July,  1916,  It  purchased 
a  mill  at  Topeka,  which  at  the  time  was 
operated  under  the  Compensation  Law.  It 
maintains  that  the  plaintiff's  remedy  is  con- 
fined to  relief  under  the  compensation  stat- 
ute for  two  reasons :  (1)  Because  the  Topeka 
plant  was  to  be  regarded  as  a  separate  con- 
cern from  that  at  Kansas  City,  and  Its  sta- 
tus with  reference  to  the  Compensation  Act 
was  not  affected  by  a  change  of  ownership; 
and  (2)  because  the  Compensation  Act  of 
1917  presented  for  the  consideration  of  em- 
ployers and  employes  what  was  substantial- 
ly a  new  plan  for  adjusting  claims  for  In- 
juries, which  became  automatically  applica- 
ble to  all  establishments  within  its  purview, 
except  where  a  notice  of  election  not  to  ac- 
cept Its  provisions  should  be  filed  after  Its 
enactment  in  that  year. 

The  question  involved  In  the  second  prop- 
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oBltlon  la  the  same  as  that  considered  and 
determined  In  Railway  Co.  v.  Fuller,  which 
was  argued  and  submitted  together  with 
this  case.  This  court  there  .decided  (this 
case  being  under  consideration  as  well)  that 
under  the  Workmen's  Compensation  act  of 
1817  (chapter  226)  all  employers  of  five  or 
more  workmen  engaged  in  Industries  there- 
in designated  as  especially  dangerous  are 
subject  to  the  compensation  system,  except 
where  notice  to  the  contrary  has  been  given 
subsequent  to  its  enactment,  Irrespective  of 
what  may  have  been  done  before  that  time. 
That  decision  determines  that  under  the  al- 
legations of  the  answer  the  defendant  was 
subject  to  the  Compensation  Law,  and  ren- 
ders It  unnecessary  to  consider  the  other 
proposition. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  overrule  the 
demurrer  to  the  answer. 

All  the  Justices  concurring. 


RITCHIE  v.  AHLSTEDT,  County  Treasurer. 
(No.  22376.) 

(Supreme  Court  of  Kansas.    Dec.  6,  1919.) 

(Syllabus'  by  the  Court.) 

1.  Taxation  «=s>356— Amendment  of  stat- 
ute 80  AS  TO  PERMIT  DEDUCTION  OF  NOTES 
OWED  FROM  NOTES  OWNED. 

The  statute  authorizes  a  taxpayer  to  de- 
duct indebtedness  owed  by  him  from  tbe  amount 
of  his  "credits"  on  which  he  would  otherwise 
be  required  to  pay  taxes.  Originally  the  stat- 
ute contained  a  provision  that  the  word  "cred- 
its" as  so  used  should  not  include  demands  se- 
cured by  lien  on  real  estate.  Held,  that  the 
striking  .out  of  that  definition  from  the  statute 
showed  a  legislative  purpose  to  allow  notes  ow- 
ing by  the  taxpayer  to  be  deducted  from  notes 
owned  by  him,  although  both  be  secured  by  lien 
on  real  estate. 

2.  Taxation  «=»40(8)— Statutory  provision 
fob  deduction  of  indebtedness  not  vio- 
lation of  rule  bbquibing  uniformity. 

A  statute  allowing  a  taxpayer  to  deduct  in- 
debtedness which  he  owes  from  indebtedness  ow- 
ing to  him  in  order  to  arrive  at  the  amount  for 
which  he  shall  be  liable  to  taxation  on  account 
thereof  is  not  rendered  obnoxious  to  the  con- 
stitutional rule  of  uniformity  and  equality  by 
the  fact  that  no  such  deduction  is  allowed  with 
respect  to  other  personal  property  or  to  realty. 

3.  Taxation  «=»40(8)— Statute  permitting 
deduction  of  debts  not  unconstitu- 
TIONAL. 

Such  statute  is  not  rendered  obnoxious  to 
the  requirement  of  uniformity  and  equality  of 
treatment  in  matters  of  taxation,  by  the  provi- 
sion of  the  Constitution  requiring  all  the  prop- 
erty of  banks,  "without  deduction,"  to  be  taxed ; 


the  words  quoted  having  reference  to  the  $200 
exemption  allowed  to  heads  of  families. 

Appeal  from  District  Court,  Saline  County. 

Suit  for  injunction  by  Agnes  Ritchie 
against  Martin  Ahlstedt,  Treasurer  of  Saline 
County.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

Richard  J.  Hopkins,  Atty.  Gen.,  J.  K.  Ran- 
kin, of  Topeka,  W.  B.  Crowther,  of  Salina, 
and  Winfleld  Freeman,  of  Topeka,  for  appel- 
lant. 

David  Ritchie,  of  Salina,  for  appellee. 

MASON,  J.  On  March  1,  1918,  Agnes 
Ritchie  owned  a  promissory  note  for  $13,550, 
and  was  indebted  upon  a  note  for  $4,000 
signed  by  herself.  Each  note  was  secured  by 
a  mortgage  on  real  estate.  She  owned  no 
other  taxable  personal  property,  and  in  mak- 
ing her  tax  statement  for  that  year  claimed 
the  right  to  deduct  tbe  amount  she  was  ow- 
ing from  the  amount  owed  to  her,  thus  ren- 
dering herself  liable  to  the  payment  of  taxes 
on  but  $9,550.  To  enforce  this  right,  which 
was  disputed  by  the  taxing  officers,  she  ten- 
dered payment  of  the  amount  due  on  this 
basis,  and  brought  an  action  to  enjoin  the 
county  treasurer  from  issuing  a  warrant  for 
the  collection  of  any  larger  sum.  Judgment 
was  rendered  In  her  favor,  and  the  defend- 
ant appeals. 

[1]  1.  A  territorial  statute  authorized  the 
taxpayer  to  deduct  his  indebtedness  from 
the  value  of  his  personal  property  of  every 
sort,  and  pay  only  upon  the  difference  be- 
tween what  he  had  and  what  he  owed.  Laws 
of  1860,  c.  114,  {{  8  and  9.  This  act  remained 
in  force  until  1866,  when  it  was  superseded 
by  a  provision  authorizing  the  taxpayer's  In-  ' 
debtedness  to  be  deducted  only  from  his 
"credits"  (Laws  of  1866,  c,  118,  8  4),  which 
were  defined  for  the  purposes  of  the  statute 
as  "every  demand  for  money,  labor,  or  other 
valuable  thing,  whether  due  or  to  become 
due,  but  not  secured  by  lien  on  real  estate" 
(Id.  t  2).  These  provisions  were  preserved 
in  the  revision  of  the'  tax  law  in  1876  (Laws 
of  1876,  c.  34,  §§  2,  6;  Gen.  Stat.  1901,  §3 
7508,  7503)  and  retained  until  1907.  Then 
the  section  in  which  the  word  "credits"  was 
defined  was  amended,  the  definition  being 
omitted  (Laws  of  1907,  c.  408,  g  1;  Gen.  Stat. 
1915,  §  11150),  the  original  section  being  ex- 
pressly repealed  (Laws  of  1907,  c.  408,  §  40), 
and  the  clause  allowing  Indebtedness  to  be 
deducted  from  "credits"  was  retained  with- 
out change  (Gen.  Stat.  1915,  §  11157). 

Manifestly  In  so  defining  "credits"  (for  the 
purpose  of  the  act  in  which  it  was  used)  as  to 
exclude  claims  secured  by  lien  on  real  estate, 
tbe  Legislature  meant  to  give  to  the  word 
a  different  meaning  from  that  which  it  would 
otherwise  convey.   It  saw  fit  "for  some  rea- 
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son"  (Lappin  v.  Nemaha  Co.,  6  Kan.  403,  411) 
to  except  from  the  term  a  class  of  demands 
which  would  ordinarily  fall  within  It  The 
reason  is  not  material ;  it  may  have  been  be- 
cause a  mortgagee  is  deemed  to  have  an  In- 
terest in  the  mortgaged  realty,  or  because  a 
note  secured  by  real  estate  was  regarded  as 
too  certain  of  payment  to  be  the  subject  of 
set-off.  When  the  definition  which  gave  an 
exceptional  meaning  to  the  word  was  strick- 
en out  of  the  statute,  its  normal  significance 
was  restored.  A  sum  of  money  owing  to  one, 
upon  which  he  is  liable  for  taxes  (for  illus- 
tration, a  book  account),  is  obviously  a 
"credit"  against  which  he  is  entitled  to  set 
off  a  similar  demand  against  himself.  The 
circumstance  that  a  note  has  been  given  in 
each  Instance  does  not  affect  the  matter,  nor 
(in  the  absence  of  a  special  statutory  provi- 
sion) does  the  further  fact  that  each  note  is 
secured  by  a  lien  on  realty.  While  a  mort- 
gage is  regarded  as  transferring  an  interest 
In  the  real  estate  it  covers,  it  merely  oper- 
ates to  render  more  certain  the  ultimate'pay- 
ment  of  the  note  which  it  secures;  it  guar- 
antees tbat  the  financial  responsibility  of  the 
maker  at  the  time  it  is  given  shall  not  be 
impaired  by  the  realty  being  subjected  to  de- 
mands having  priority  to  that  of  the  holder 
of  the  note.  A  note  that  is  certain  to  be  paid 
In  any  event  is  not  rendered  more  valuable 
by  the  fact  that  it  is  secured  by  a  mortgage. 
Whatever  the  security,  the  note  is  merely 
evidence  of  the  existence  of  a  debt;  it  is  a 
credit  owned  by  the  payee  or  holder.  We 
think  that,  according  to  the  terms  of  the 
statute,  the  plaintiff  was  required  to  pay 
taxes  only  upon  the  difference  between  what 
was  owing  to  her  and  what  she  owed — that 
is,  upon  $9,550. 

[2]  2.  It  is  contended,  however,  that  the 
provision  of  the  state  Constitution  requiring 
a  uniform  and  equal  rate  of  assessment  and 
taxation  (article  11,  §  1)  is  violated  by  a 
statute  which  authorizes  debts  owed  by  the 
taxpayer  to  be  deducted  from  one  kind  of 
property  and  not  from  another.  A  plausible 
argument  can  doubtless  be  made  In  support 
of  the  proposition  that,  assuming  the  amount 
of  taxes  for  which  one  is  liable  should  be 
measured  by  the  value  of  the  property  he 
owns,  it  should  be  based  upon  his  net  worth, 
and  that  inequality  necessarily  results  un- 
less he  is  allowed  to  set  off  everything  he 
owes  against  everything  he  owns.  That 
view,  however,  is  not  supported  by  any  ad- 
judication. In  one  instance  it  has  been  held 
in  an  advisory  opinion  that  to  allow  indebt- 
edness to  be  deducted  from  one  class  of  prop- 
erty and  not  from  all  violates  a  constitu- 
tional requirement  of  equality,  and  that  such 
deduction  is  in  effect  an  exemption  (In  re 
Assessment  and  Collection  of  Taxes,  4  S.  D. 
6,  54  N.  W.  818) ;  and  the  deduction  of  in- 
debtedness from  money  and  credits  has  been 
held  Inadmissible  on  similar  grounds  (Ex- 


change Bank  of  Columbus  r.  Hfnes,  3  Ohio 
St.  1,  22,  28;  see,  however,  Fayette  County 
v.  People's  ft  Drovers'  Bank,  47  Ohio  St  503, 
25  N.  E.  607,  10  I*  R.  A.  196).  But  the  rule 
generally  accepted  is  that  deductions  may  be 
permitted  either  from  all  personal  property 
or  from  credits  alone.  87  Cyc.  744;  1  Cooley 
on  Taxation  (3d  Ed.)  269-273;  Stumpf  v. 
Store,  156  Mich.  228,  120  N.  W.  618,  23  L.  B. 
A.  (N.  S.)  152,  132  Am.  St.  Rep.  521.  It  is 
recognized  everywhere  that  absolute  equal' 
ity  in  apportioning  the  burden  of  taxation  is 
an  unattainable  ideal.  So  long  as  a  tax- 
payer is  allowed  to  deduct  his  Indebtedness 
from  any  class  of  property  and  not  from  all, 
the  deduction  of  the  amount  he  owes  from 
the  amount  that  Is  owed  him  seems  a  natural 
and  proper  application  of  the  principle  upon 
which  the  practice  is  founded.  In  the  text- 
book above  cited  Judge  Cooley  said  of  de- 
ductions on  account  of  indebtedness: 

"The  allowance  is  not  in  any  proper  sense  an 
exemption,  but  is  made  by  way  of  reaching  the 
just  amount  of  taxable  property."    Page  270. 

I 

[3]  8.  It  is  said  in  Gray  on  Limitations  of 
Taxing  Power,'  |  1398,  that  the  requirement 
of  equal  treatment  seems  to  prohibit  deduc- 
tions for  Indebtedness  in  this  state  by  rea- 
son of  the  following  section  of  our  Constitu- 
tion: 

"The  Legislature  'shall  provide  for  taxing 
the  notes  and  bills  discounted  or  purchased, 
moneys  loaned,  and  other  property,  effects,  or 
dues  of  every  description  (without  deduction), 
of  all  banks  now  existing,  or  hereafter  to  be 
created,  and  of  all  bankers ;  so  that  all  property 
employed  in  banking  shall  always  bear  a  bur- 
den of  taxation  equal  to  that  imposed  upon  the 
property  of  individuals."  Article  11,  {  2. 

The  suggestion  appears  to  be  tfaat  this 
provision  forbids  to  banks  any  deduction  on 
account  of  indebtedness,  and  consequently 
none  can  be  allowed  to  any  taxpayer.  The 
provision  quoted  was  adopted  practically 
without  change  from  the  Constitution  of 
Ohio.  The  words  "without  deduction"  had 
already  been  interpreted  by  the  Supreme 
Court  of  that  state  as  relating  to  the  exemp- 
tion of  personal  property  to  the  amount  of 
$200  permitted  by  the  preceding  section,  the 
court  saying:  ' 

"The  deduction  here  inhibited  amounts  sim- 
ply to  an  express  denial  to  the  banks  of  the 
deduction  allowed  in  the  preceding  section  by 
the  exemption  in  favor  of  individuals,  and  has 
reference  to  it."  ExchanRe  Bank  of  Columbus 
v.  Hines,  3  Ohio  St.  1,  30;  see,  also,  page  46. 

The  same  court  has  upheld  a  statute  au- 
thorizing a  bank  to  deduct  certain  obliga- 
tions in  arriving  at  its  taxable  credits.  Fay- 
ette County  v.  People's  &  Drovers'  Bank,  47 
Ohio  St.  503,  25  N.  E.  697,  10  I*  R.  A.  196. 
In  our  Constitution,  as  in  that  of  Ohio,  the 
section  requiring  all  the  property  of  banks 
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to  be  taxed  "without  deduction"  Immediately 
follows  that  permitting  in  some  cases  an  ex- 
emption of  $200  worth  of  personal  property, 
and,  especially  In  view  of  the  Ohio  dedsiorl, 
the  words  quoted  must  be  regarded  as  having 
reference  to  that  provision,  and  being  In- 
tended to  make  it  certain  that  no  sftich  ex- 
emption or  deductlqn  was  to  be  allowed  to 
banks.  Ever  since  the  organization  of- the 
state  the  indebtedness  of  the  taxpayer  has 
been  taken  into  account  in  determining  the 
amount  of  credits  on  which  he  shall  be  as- 
sessed. A  very  clear  showing  would  be  re- 
quired to  Justify  a  condemnation  of  the  prac- 
tice on  constitutional  grounds  at  this  time: 
We  find  no  serious  difficulty  In  holding  the 
statute  to  be  valid. 

The  Judgment  is  affirmed. 
11  the  Justices  concurring. 


THILL  v.  MOULTHOBP  et  ah   (L.  A.  5331.) 

(Supreme  Court  of  California.   Dec.  23,  1919.) 

Municipal  corporations  <8=>982— Recitals 
in  tax  deeds  under  local  improvement 
act  not  prima  facie  evidence  of  regular- 
ITY. 

In  action  to  determine  adverse  claims  to  real 
estate  under  Code  Civ.  Proc  §  738,  plaintiff, 
claiming  under  tax  deeds  issued  under  Local 
Improvement  Act  of  1901,  had  burden  of  prov- 
ing compliance  with  statutory  requirements  as 
to  proceedings  leading  up  to  tax  levy,  the  re- 
citals in  deeds,  in  absence  of  provision  in  such 
statute  to  such  effect,  not  being  prima  facie 
evidence  thereof,  notwithstanding  Pol.  Code,  f 
3786,  such  statute  applying  only  to  state  taxes, 
and  notwithstanding  Municipal  Incorporation 
Act,  f  871,  as  amended  in  1905  (Stats.  1883,  p. 
273;  Stats.  1905,  p.  89),  such  statute  applying 
only  to  proceedings  under  such  statute. 

Department  2. 

Appeal  from  Superior  Court,  San  Diego 
County;  T.  L.  Lewis,  Judge. 

Action  by  Andrew  Thill  against  George 
Moulthorp,  Sylvester  Elpp,  and  others. 
Judgment  for  plaintiff,  and  last-named  de- 
fendant appeals.  Reversed. 

Sylvester  Klpp,  of  San  Diego,  In  pro.  per. 
F.  L.  Richardson,  of  San  Diego,  for  re- 
spondent. 

LENNON,  J.  This  la  an  action  under  sec- 
tion 738  of  the  Code  of  Civil  Procedure  to 
determine  adverse  claims  to  real  estate.  De- 
fendant Kipp  answered  the  complaint,  deny- 
ing the  facts  relied  upon  to  establish  plain- 
tiff's interest  in  the  property  and  setting. up 
an  estate  therein  in  himself.  Plaintiff  based 
his  right  to  recover  judgment  upon  certain 
tax  deeds  and  relied  upon  the  recitals  in  the 


said  deeds  as  prima  facie  evidence  of  com- 
pliance with  the  requirements  of  the  statute 
pursuant  to  which  the  proceedings  leading 
up  to  the  levy  of  the  tax  had  been  had, 
namely,  the  Local  Improvement  Act  of  1901 
(Page  34).  Judgment  was  entered  in  favor 
of  plaintiff,  and  defendant  Kipp  appeals  on 
the  ground  that  the  recitals  In  the  said  deeds 
are  not  prima  facie  evidence  of  compliance 
with  the  requirements  of  the  statute  In  ques- 
tion. 

The  provisions  of  the  Political  Code  by 
which  tax  deeds  are  made  prima  facie  evi- 
dence of  compliance  with  the  requirements 
of  the  statute  pursuant  to  which  the  pro- 
ceedings leading  up  to  the  levy  of  the  tax  have 
been  had,  by  their  own  terms,  apply  only 
in  the  case  of  state  taxes.  Pol.  Code,  f  3786. 
Plaintiff  and  respondent  contends,  however, 
that  these  provisions  are  applicable  in  the 
present  case  by  virtue  of  section  871  of  the 
Municipal  Incorporation  Act.  St  .1883,  p. 
273 ;  St  1905,  p.  89.  That  section,  as  amend- 
ed in  1905,  provides  that— 

"All  deeds  made  upon  any  sale  of  property 
for  taxes  or  special  assessments  under  the  pro- 
visions of  this  chapter  shall  have  the  same  force 
and  effect  in  evidence  as  is  or  may  hereafter  be 
provided  by  law  for  deeds  for  property  sold  for 
nonpayment  of  state  taxes." 

•The  difficulty  with  plaintiff's  contention 
lies  In  the  fact  that  this  provision,  by  its 
plain  terms,  applies  only  to  tax  deeds  "made 
upon  any  sale  of  property  for  taxes  or  spe- 
cial assessments  under  the  provisions  of  this 
chapter,"  while  the  recitals  of  the  tax  deeds 
here  In  question  show  conclusively  that  the 
said  deeds  were  Issued  and  all  proceedings 
resulting  In  their  Issuance  were  had  under 
the  Local  Improvement  Act  of  1901.  Such 
being  the  situation,  if  the  deeds  here  in  ques- 
tion are  prima  facie  evidence  of  the  proceed- 
ings prior  thereto,  It  must  be  solely  by  rea- 
son of  a  provision  to  that  effect  in  the  Im- 
provement Act  Itself.  Phelan  v.  San  Fran- 
cisco, 120  Cal.  1,  52  Pat  38;  Haines  v. 
Young,  132  Cal.  512,  64  Pac.  1079.  It  Is  not 
claimed  that  any  provision  of  the  Local  Im- 
provement Act  of  1901  has  the  effect  of  mak- 
ing the  said  deeds  prima  fade  evidence  of 
the  proceedings  prior  thereto.  It  was  there- 
fore incumbent  upon  plaintiff  to  prove  these 
proceedings. 

There  is  no  basis  for  the  contention  that 
the  re-enactment  of  the  sections  of  the  Po- 
litical Code  relative  to  the  effect  of  tax  deeds 
as  evidence  subsequent  to  the  decision  in 
Phelan  v.  San  Francisco  and  Haines  v. 
Young,  supra,  had  any  effect  upon  the  au- 
thority of  these  cases. 

The  judgment  is  reversed. 

We  concur:  WILBUR,  J.;  KERRIGAN, 
Judge,  pro  tem. 
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CONNELL  v.  HOGG.   (L.  A.  6339.) 
(Supreme  Court  of  California.   Dec.  23,  1919.) 

1.  Replevin  <8=>103(1)  —  Judgment  for  de- 
fendant LIMITED  TO  AMOUNT  OF  LIEN  FOB 
B.EPAIB8. 

In  replevin  of  automobile,  where  defendant 
claimed  a  lien  for  repairs,  he  was  entitled  to 
judgment  for  no  greater  sum  as  damages  than 
the  amount  due  him  for  repairs,  and  judgment 
for  the  value  of  the  machine  was  error. 

2.  Pleading  <S=>36(3)— Admissions  in  an- 
swer TO  BE  CONSTRUED  WITH  VIEW  TO 
WHOLE  PLEADING. 

Finding  for  defendant  was  not  against  an 
admission  in  the  pleading  because  statements 
therein,  if  standing  alone,  would  constitute  ad- 
missions, since  such  statements  should  be  con- 
strued in  view  of  the  whole  pleading.. 

Department  2. 

Appeal  from  Superior  Court,  Los  Angeles 
County;.  Louis  W.  Myers,  Judge. 

Replevin  by  J.  F.  Connell  against  J.  N. 
Hogg.  Judgment  for  defendant,  and  plain- 
tiff appeals.  Affirmed  in  part  and  reversed 
In,  part 

R.  Is.  Horton,  of  Los  Angeles,  for  appel- 
lant. 

Hickcox  &  Crenshaw,  of  Los  Angeles,  for 
respondent 

LBNNON,  J.  Replevin  for  an  automobile, 
upon  which  defendant  claims  a  lien  for  re- 
pairs. Judgment  was  entered  for  defendant, 
and  plaintiff  appeals  on  the  judgment  roll 
alone. 

Defendant  rendered  a  bill  for  repairs  upon 
the  machine  in  question  amounting  to  the 
sum  of  $449.  Plaintiff  paid  $122  on  account 
and  tendered  the  sum  of  $150  as  payment  In 
full  of  the  balance  due,  asserting  that  the 
reasonable  value  of  the  repairs  was  not  in 
excess  of  $272.  Defendant  refused  to  accept 
the  sum  so  tendered.  Plaintiff  thereupon  In- 
stituted this  action,  alleging  that  $449  was 
grossly  in  excess  of  the  reasonable  value  of 
the  repairs,  and  that  the  said  repairs  were 
not  reasonably  worth  any  sum  in  excess  of 
$272.  The  court  failed  to  find  the  true 
amount  of  defendant's  lien,  but  found  that 
It  was  in  excess  of-"5272,  and  thereupon  made 
Its  conclusion  of  law  that  defendant  was  en- 
titled to  judgment  against  plaintiff  for  the 
possession  of  the  automobile  or  for  the  value 
thereof  in  the  amount  of  $2,999.99.  Judg- 
ment was  rendered  accordingly. 

[1]  This  was  error.  Defendant  at  most, 
had  no  more  than  a  lien  upon  the  machine 
for  the  balance  due  him  for  the  repairs 
made.  In  such  case,  if  he  could  not  recover 
the  machine,  he  was  entitled  to  no  greater 
sum  as  damages  than  ,  the  uniount  so  owing 
to  him.  Wilkerson  v.  Thorp,  128  Cal.  221, 
60  Pac.  679;  Griffith  v.  Reddick,  182  Pac. 


984.  The  cause  must  therefore  be  remanded 
for  a  determination  of  the  amount  due  to  de- 
fendant for  the  labor  and  materials  expended 
by  him. 

We  see  no  reason,  however,  why  that  pSr- 
tion  of  the  judgment  which  requires  a  return 
of  the  machine  should  not  be  affirmed  If  the 
amount  due  is  substantially  in  excess  of 
$272.  The  defendant,  in  his  answer,  denied 
that  the  sum  of  £449  was  grossly  or  at  all 
in  excess  for  the  said  repairs,  alleging  that 
the  services  performed  and  the  materials 
furnished  were  reasonably  worth  in  excess  of 
$272,  and  denying  that  $272  was  the  rea- 
sonable value  of  said  services  and  materials. 
The  court  found: 

"That  the  services  performed  upon  said  au- 
tomobile by  said  defendant  were  of  the  reasona- 
ble value  of  a  sum  in  excess  of  $272,  and  that 
the  balance  due  to  said  defendant  by  reason 
thereof  was  in  excess  of  the  sum  of  $160." 

[2]  Construed  in  the  manner  which  will 
support  the  judgment,  the  finding  Is,  in  ef- 
fect, that  the  reasonable  value  of  the  re- 
pairs was  a  sum  substantially  in  excess  of 
$272.  Appellant  insists  that  so  construed, 
the  finding  Is  against  defendant's  admission 
in  the  pleadings  that  the  reasonable  value  of 
the  repairs  was  substantially  $272.  That 
part  of  the  answer  which  avers  that  the 
services  performed  and  the  materials  fur- 
nished were  reasonably  worth  In  excess  of 
$272,  and  which  denies  that  $272  was  the 
reasonable  value  of  said  services  and  mate- 
rials, torn  from  its  context  and  standing 
alone,  does,  without  doubt  amount  to  an  ad- 
mission that  the  services  and  materials  in 
question  were  not  worth  a  sum  substantially 
in  excess  of  $272.  The  answer  cannot,  how- 
ever, be  so  construed.  Read  in  the  light  of 
the  context,  the  statements  are,  in  effect, 
that  the  services  performed  and  the  mate- 
rials furnished  were  reasonably  worth  In  ex- 
cess of  $272,  namely  $449,  and  that  the  rea- 
sonable value  of  said  services  and  materials 
was  not  $272  or  any  other  sum  than  $449. 
So  construed,  the  statements  cannot  be  said 
to  amount  to  an  admission  that  the  repairs 
were  not  worth  a  sum  substantially  In  ex- 
cess of  $272.  The  finding  is  not  therefore 
against  an  admission  in  the  pleadings. 

The  judgment  is  affirmed  as  to  all  matters 
excepting  the  alternative  that  defendant  re- 
cover the  sum  of  $2,999.99  in  case  redelivery 
of  the  machine  cannot  be  had.  That  por- 
tion of  the  judgment  is  reversed,  and  a  new 
trial  ordered  solely  as  to  the  Issue  of  the 
amount  of  defendant's  lien,  unless  the  par- 
ties agree  that  the  court  may  enter  findings 
on  this  issue  upon  the  evidence  already  be- 
fore it 

We  concur:  WILBUR,  J.;  KERRIGAN, 
Judge  pro  tern. 
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In  re  BRIX*S  ESTATE. 

Appeal  of  CHAMBERS,  State  Controller. 

(S.  F.  8778.)  v 

(Supreme  Court  of  California.   Dec.  10,  1919.) 

1.  Taxation  «=>  861— Taxability  of  trans- 
fer DETKRMINXD  BT  LAW  WHEN  TRANSFER 
WAS  HADE. 

Taxability  under  the  inheritance  tax  laws 
of  a  transfer  made  by  a  decedent  in  his  lifetime 
must  be  determined  by  the  law  in  effect  at  the 
time  the  transfer  was  made. 


2.  Taxation     «3=»879(1)  —  Transfers  not 
taxable  unless  without  valuable  and 
adequate  consideration. 
Under  St.  1911,  p.  713,  {  1,  imposing  a  tax 
on  transfers  without  valuable  and  adequate  con- 
sideration, in  contemplation  of  grantor's  death, 
or  intended  to  take  effect  in  possession  at  or 
after  such  death,  the  transfer  must  be  without 
an  adequate  consideration,  as  well  as  without  a 
valuable  one,  to  be  subject  to  the  tax,  and  must 
be  made  either  in  contemplation  of  death  or  in- 
tended to  take  effect  in  possession  or  enjoyment 
at  death. 

8.  Taxation  «=»893— Review  of  decisions 
as  to  taxability  of  transfers  as  affected 
by  sufficiency  of  evidence. 
On  appeal  from  an  order  declaring  a  trans- 
fer of  certain  property  made  by  decedent  in  his 
lifetime  not  subject  to  an  inheritance  tax  un- 
der St.  1911,  p.  718,  1 1,  the  finding  of  the  low- 
er court  must  be  upheld  if  it  can  be  supported 
upon  any  reasonable  view  of  the  evidence,  even 
where  such  evidence  is  not  conflicting. 

4.  Taxation  «=»879(1)  —  Inheritance  tax- 
es; ADEQUACY  OF  CONSIDERATION  FOB 
TRANSFER. 

In  determining  whether  there  is  adequate 
consideration  for  a  transfer  by  a  decedent  un- 
der St  1911,  p.  718,  §  1,  imposing  a  tax  on 
transfers  in  contemplation  of  death  and  without 
valuable  and  adequate  consideration,  the  rule 
applicable  in  specific  performance  cases  must 
control. 

5.  Taxation  «=»893— Adequacy  of  consid- 
eration FOR  TRANSFER  TO  TAKE  EFFECT  IN 
POSSESSION  AT  GRANTOR'S  DEATH. 

A  transfer  by  a  husband  and  his  wife  of 
certain  realty  to  their  children,  subject  to  a 
life  estate  in  the  husband,  held,  under  the  evi- 
dence, supported  by  adequate  and  valuable  con- 
sideration within  St  1911,  p.  718,  §  1,  imposing 
a  tax  on  transfers  to  take  effect  in  possession 
or  enjoyment  at  grantor's  death,  where  it  ap- 
peared that  the  actual  consideration  was  not 
only  a  waiver  by  the  wife  of  all  her  interest  in 
the  community  property,  but  constituted  a  com- 
plete alteration  of  the  relation  between  hus- 
band and  wife,  as  authorised  by  Civ.  Code.  g 
159,  notwithstanding  that  part  of  the  consider- 
ation was  not  susceptible  of  exact  valuation  in 
money. 
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Department  1. 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty; H.  Z.  Austin,  Judge. 

Proceedings  to  collect  an  Inheritance  tax 
from  the  estate  of  Herman  Hugo  Brix,  de- 
ceased. From  an  order  declaring  that  a  cer- 
tain transfer  was  not  subject  to  the  tax, 
John  S.  Chambers,  as  State  Controller,  ap- 
peals. Affirmed. 

Robert  A.  Waring,  State  Inheritance  Tax 
Atty.,  of  Sacramento,  and  J.  Paul  Miller, 
Asst.  Inheritance  Tax  Atty.,  of  San  Fran- 
cisco, for  appellant. 

M.  B.  Harris,  E.  M.  Harris,  and  Harris  & 
Harris,  all  of  Fresno,  for  respondent 


SHAW,  J.  This  Is  an  appeal  by  the  state 
controller  from  an  order  declaring  that  a 
transfer  of  certain  property  made  by  the  de- 
cedent, Herman  Hugo  Brix,  in  bis  lifetime, 
Is  not  subject  to  an  inheritance  tax. 

The  transfers  were  made  in  the  year  1913 
and  Brix  at  that  time  was  about  48  years 
of  age  and  in  good  health.  He  and  his 
wife,  Helena  S.  Brix,  had  been  married  more 
than  20  years  before  the  transfers  and  bad 
accumulated  a  large  amount  of  community 
property,  real  and  personal.  They  had  three 
children,  Emma  M.  Brix,  who  was  born  No- 
vember 17,  1893,  and  two  other  children, 
Carl  H.  Brix  and  Theodore  F.  Brix,  both  of 
whom  are  minors.  The  decedent  and  his 
said  wife  were  living  together  at  the  time, 
but  the  relations  between  them  were  strain- 
ed, and  she  filed  a  suit  against  him  for  di- 
vorce about  a  year  afterwards  and  obtained 
the  divorce  sued  for. 

The  transfers  in  question  consist  of  the 
following  documents,  which,  for  convenience 
of  reference,  we  have  numbered. 

(1)  A  deed  executed  by  Herman  H.  Brix, 
as  grantor,  conveying  to  Helena  S.  Brix,  bis 
wife,  a  life  estate  in  three  lots  In  Fresno, 
and  to  said  three  children  the  remainder 
therein  after  said  life  estate.  This  deed  was 
dated  March  3,  1913,  and  was  recorded 
March  4,  1913. 

(2)  A  deed  executed  by  Herman  H.  Brix 
and  Helena  S.  Brix,  as  grantors,  conveying) 
six  lots  in  Fresno  to  Emma  M.  Brix,  subject 
to  a  life  estate  reserved  to  Helena  S.  Brix. 
This  deed  is  dated  May  26,  1913,  and  was 
recorded  June  9,  1913. 

(3)  A  deed  executed  by  Herman  H.  Brix 
and  Helena  S.  Brix,  as  grantors,  conveying 
seven  lots  in  Fresno  to  said  three  children, 
subject  to  a  life  estate  reserved  to  Herman 
H.  Brix.  This  deed  is  dated  May  26,  1913, 
and  was  recorded  June  9,  1913. 

(4)  An  agreement  between  Herman  H. 
Brix  and  Helena  S.  Brix  dated  May  27, 1913. 
This  refers  to  other  papers  executed  by  the 
parties  "for  the  purpose  of  effecting  a  settle- 
ment of  the  property  rights  between  said 
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parties,"  and  states  that  Its  recitals  "are  a 
part  and  portion  of  the  agreements  by  which 
the  parties  hereto  have  mutually  settled  their 
respective  property  rights."  It  contains  a 
covenant  by  Herman  H.  Brix  to  pay  during 
his  lifetime  the  sum  of  $500  per  month  to 
his  said  wife  so  long  as  she  shall  live,  and 
after  her  death  to  the  said  children.  It  also 
mortgages  the  life  estate  of  Herman  H.  Brix 
in  the  property  described  in  deed  (3)  to  se- 
cure payment  of  these  monthly  sums. 

(5)  A  deed  executed  by  Helena  S.  Brlx, 
as  grantor,  dated  May  27,  1013,  by  which 
she  granted  to  Herman  H.  Brlx,  "his  heirs 
and  assigns  forever,  all  the  right,  title,  and 
interest  which  the  grantor  herein  may  have 
or  acquire  in  any  property  hereinafter  ac- 
quired by  conveyance,  bequest,  or  otherwise 
by  the  grantee  herein  and  which  Is  so  re- 
ceived in  the  name  of  said  grantee."  This 
deed  was  recorded  June  3,  1914. 

(0)  An  agreement  executed  by  Herman  H. 
Brlx  and  Helena  S.  Brlx  and  dated  May  27, 
1913.  This  agreement  recites  that  the  par- 
ties are  husband  and  wife  and  are  living 
together  as  such  and  have  accumulated  prop- 
erties and  property  Interests,  that  they  de- 
sire to  divide  their  property  Interests  and 
arrange  that  each  shall  have  a  separate  in- 
come, and  that  certain  properties  shall,  on 
the  death  of  the  respective  parties,  or  either 
of  them,  revert  to  their  children.  It  also 
declares,  at  Some  length,  that  this  agreement 
is  to  be  binding  whether  the  parties  continue 
to  live  together  as  husband  and  wife  or  sep- 
arate, and  whether  either  of  them  shall  'se- 
cure a  divorce  for  any  reason,  or  shall  re- 
main husband  and  wife,  and  that  It  is  not 
made  in  contemplation  either  of  a  divorce  or 
of  their  remaining  husband  and  wife.  It  also 
recites  that  the  above-mentioned  documents, 
which  we  have  numbered  (1),  (2),  (3),  (4), 
and  (5),  have  been  executed  to  carry  out 
the  agreement  of  the  parties,  and  provides 
that  the  parties  "do  by  these  presents  ex- 
pressly waive  any  and  all  claims  which  they 
or  either  of  them  may  have  to  any  and  all 
property  now  owned  by  either  of  said  par- 
ties, and  each  of  them  do  further  expressly 
waive  any  and  all  claim  to  any  and  all  prop- 
erty which  either  of  them  may  acquire  in 
any  wise,"  and  that  "either  of  said  parties 
may  execute  and  deliver  good  and  sufficient 
transfers  of  any  and  all  property  which  they 
may  own  or  may  hereafter  acquire,  without 
the  signature  of  the  other  party  thereto,  and 
such  transfers  shall  be  treated  and  consid- 
ered as  passing  a  good  and  sufficient  title  to 
such  prvperties,  regardless  of  the  considera- 
tion of  said  transfer,  and  each  of  said  par- 
ties hereto  do  expressly  waive  hereby  any 
and  all  interest  which  they,  or  either  of  them, 
may  have  in  or  to  any  or  all  property,  real  or 
personal,  bow  or  hereafter  owned  by  them,  or 
either  of  them,  or  in  which  they  or  either  of 
them  may  acquire  any  Interest  whatsoever." 


The  agreement  further  declares  that  It  Is  a 
complete  settlement  of  all  Interests  which 
either  party  may  have  or  acquire  in  the 
property  of  the  other,  and  that  each  party 
releases  the  other  from  payment  of  any 
costs,  attorney's  fees,  or  judgment  which 
either  might  receive  In  any  proceeding  insti- 
tuted by  one  against  the  other,  and  that 
Helena  S.  Brlx  waives  any  and  all  claims 
for  alimony,  attorney's  fees,  separate  main- 
tenance, and  other  costs  in  any  divorce  suit, 
or  other  suit,  that  may  be  brought  by  either, 
and  waives  any  claim  for  further  division  of 
the  property.  It  then  provides  again  that  it 
shall  be  binding,  independent  of  whether  the 
parties  live  togother  or  live  separate  without 
a  divorce,  or  a  divorce  proceeding  is  insti- 
tuted by  either. 

Helena  S.  Brlx  testified  that  the  reason  her 
husband  gave  her  for  the  execution  of  the 
agreement  was  that  it  was  done  so  that  he 
would  not  have  to  consult  her  about  his  busi- 
ness matters,  and  that  there  was  nothing 
said  by  him  to  her  about  a  divorce  or  separa- 
tion In  connection  with  the  agreement,  at  or 
before  Its  execution.  N.  B.  Harris,  who  was 
the  attorney  for  Herman  H.  Brlx  In  the 
matter,  testified  that  Brlx  stated  to  him  that 
his  purpose  was  that  he  might  he  freed  from 
the  objections  of  Mrs.  Brix  to  his  handling 
is  property,  and  that  if  she  did  not  get  a 
divorce  he  proposed  to  get  one  himself. 

The  Inheritance  tax  appraiser,  to  whom 
the  matter  was  first  submitted,  made  a  re- 
port finding  that  the  above-mentioned  trans- 
fers (1),  (2),  and  (3)  were  not  taxable  as  to 
the  Interest  passing  to  Helena  S.  Brix  there- 
by, but  that  as  to  the  remainders  passing  to 
the  children  they  were  taxable.  Upon  ob- 
jections by  the  children,  the  matter  was 
heard  by  the  superior  court,  and  It  adjudged 
that  none  of  the  transfers  to  the  children 
made  by  said  deeds  (1),  (2),  and  (3)  was  tax- 
able. The  controller  has  appealed  from  the 
whole  of  this  judgment,  but  states  in  his 
brief  that  the  appeal  is  not  prosecuted  as  to 
the  transfers  numbered  (1)  and  (2).  This 
leaves  only  transfer  No.  (3)  for  consideration. 

[1]  As  already  stated,  this  transfer  was 
made  May  26,  1913.  The  deed  appears  to 
have  been  fully  delivered  and  effective  at 
the  time  it  bears  date.  The  taxability  of 
the  transfer  must  therefore  be  determined  by 
the  law  in  effect  at  that  time.  Hunt  v. 
Wicht,  174  Cal.  209,  162  Pac.  639,  I*  R.  A. 
1917C,  961 ;  Estate  of  Felton,  176  Cal.  669, 
169  Pac.  362.  The  law  in  force  at  that  time 
was  the  act  of  1911.  Stats.  1911,  p.  713. 
That  act  Imposes  a  tax  on  transfers  "by 
deed,  grant,  bargain,  sale,  assignment  or 
gift,  made  without  valuable  and  adequate 
consideration  in  contemplation  of  the  death 
of  the  grantor,  vendor,  assignor,  or  donor, 
or  Intended  to  take  effect  In  possession  or 
enjoyment  at  or  after  such  death."  Section 
1.  The  court  found  that  the  transfer  under 
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consideration  wa*  made  for  a  valuable  and 
adequate  consideration,  that  it  was  not  made 
In  contemplation  of  the  death  of  the  dece- 
dent, but  that  it  was  Intended  to  take  effect 
In  possession  and  enjoyment  at  his  death. 

[2]  The  statute  clearly  requires  two  things 
to  subject  such  a  transfer  to  the  tax:  First, 
that  it  be  without  valuable  and  adequate  con- 
sideration ;  and,  second,  that  it  be  either  In 
contemplation  of  death,  or  Intended  to  take 
effect  in  possession  or  enjoyment  at  death. 
This  transfer,  being  subject  to  a  life  estate 
In  the  decedent,  fulfills  the  second  require- 
ment In  Its  second  alternative,  but  the  ques- 
tion Is:  Does  it  fulfill  the  first  requirement ; 
that  Is,  was  it  made  without  valuable  and 
adequate  consideration? 

Appellant  does  not  deny  -that  the  consid- 
eration was  valuable,  but  rests  his  case  en- 
tirely on  the  contention  that  It  was  not  ade- 
quate. The  question  thus  arises:  What  does 
the  statute  mean  by  an  adequate  considera- 
tion? We  are  cited  to  Estate  of  Reynolds, 
169  Cal.  600,  14T  Pac  268,  as  answering  this 
question.  The  clause  relating  to  the  con- 
sideration first  made  Its  appearance  In  our 
Inheritance  tax  law  when  the  statute  of  1911 
was  passed,  but,  as  noted  in  the  Reynolds 
Case,  this  addition  to  the  statute  did  not 
actually  change  the  law,  but  merely  Inserted 
In  the  statute  the  construction  which  the 
courts  had  already  put  upon  the  law  with- 
out that  phrase.  In  the  Reynolds  Case  the 
deceased  had  given  to  his  son  a  store  busi- 
ness and  property  worth  $100,000,  and  In  re- 
turn therefor  the  son  had  assumed  his  fa- 
ther's debts,  amounting  to  $30,000,  and 
agreed  to  pay  his  father  an  Income  of  $600 
per  month  during  the  father's  life.  At  that 
time  the  father  was,  to  the  knowledge  of  all 
the  parties,  suffering  from  a  mortal  disease, 
from  which  he  died  about  for  months  later. 
The  lower  court  held  that  this  transfer  was 
made  without  valuable  and  adequate  con- 
sideration. This  court,  in  upholding  the 
finding,  said: 

"If  it  can  be  said  there  was  any  element  of 
valuable  consideration  received  back  by  the 
father  for  his  transfer  to  the  son,  it  was  cer- 
tainly not  adequate  from  any  commercial  point 
of  view."   (Italics  ours.) 

Appellant  bases  his  argument  largely  on 
the  words  Italicized.  He  also  cites  Abstract 
&  Title  Guaranty  Co.  v.  State,  173  Cal.  691, 
161  Pac.  264,  and  Estate  of  Felton,  176  Cal. 
663,  169  Pac.  392.  In  the  first  of  these  cases 
the  decedent,  In  his  lifetime,  had  transferred 
all  his  property  to  a  corporation  owned  by 
his  sons,  In  consideration  of  the  agreement 
of  the  corporation  to  care  for  and  maintain 
him  during  the  balance  of  his  life.  At  the 
time  of  the  transfer  the  grantor  was  80  years 
of  age  and  very  feeble,  and  his  physical  con- 
dition was  such  that  his  death  was  likely  to 
occur  at  any  time,  and  It.  did  occur  about 
six  months  afterwards.    The  lower  court 


found  that  this  transfer  was  made  without 
valuable  and  adequate  consideration,  .and 
this  court  declared  that  the  finding  was  sus- 
tained by  sufficient  evidence,  but  did  not  dis- 
cuss the  meaning  of  the  statute.  In  the  Fel- 
ton Case  a  father  had  given  to  his  son  a 
certificate  of  stock  In  a  corporation,  reserv- 
ing to  himself  the  dividends  thereon  during 
his  lifetime.  The  certificate*  was  for  990 
shares,  but  It  appeared  that  prior  to  the 
transfer  136  of  them  really  belonged  to  the 
son,  only  728  to  the  father,  and  the  balance 
to  others.  The  trial  court  found  that  there 
was  no  adequate  consideration  for  the  trans- 
fer. On  appeal  it  was  argued  that  the  sur- 
render by  the  son  to  the  father  for  his  life 
of  the  dividends  to  accrue  on  the  136  shares 
belonging  to  the  son  was  an  adequate  con- 
sideration for  the  transfer  of  the  728  shares 
owned  by  the  father.  This  court  upheld  the 
finding  that  it  was  not  adequate,  citing  Es- 
tate of  Reynolds,  supra,  and  said  that,  while 
the  consideration  granted  might  be  valuable, 
it  would  not  be  adequate. 

[3]  In  all  of  these  cases  it  must  be  noted 
that  the  lower  court  held  the  consideration 
Inadequate,  and  this  court  upheld  the  find- 
ing In  each  case;  but  here  the  lower  court 
has  found  that  the  consideration  was  ade- 
quate, and  this  presents  the  matter  to  us  in 
a  different  aspect.'  Even  where  there  is  no 
conflicting  testimony,  we  are  bound  to  up- 
hold the  finding  if  it  can  be  supported  upon 
any  reasonable  view  of  the  evidence,  al- 
though we  might  be  Inclined  to  think  that  - 
the  finding  should  have  been  the  other  way. 
The  facts  In  the  case  cited  are  not  at  all 
like  the  present  case,  and  none  of  them  can 
be  regarded  as  controlling  here. 

[4]  The  statement  in  Estate  of  Reynolds, 
supra,  that  the  consideration  was  not  ade- 
quate from  a  commercial  point  of  view  was 
not  Intended  as  a  complete  definition  of  ade- 
quacy of  the  consideration,  but  merely  to  in- 
dicate that  the  particular  transaction  there 
considered,  being  a  sale  of  a  going  business, 
must  be  regarded  from  the  same  point  of 
view  as  any  commercial  transaction.  The 
inheritance  tax  act  of  1917  defines  the  phrase 
"valuable  and  adequate  consideration"  as  "a 
consideration  equal  In  money  or  in  money's 
worth  to  the  full  value  of  the  property 
transferred."  Stats.  1917,  p.  882,  §  2,  subd.  3. 
Appellant  claims  that  this  amendment  like 
those  considered  In  Estate  of  Reynolds,  su- 
pra, serves  but  to  clarify  without  changing 
the  pre-existing  law.  If  the  provision  that 
such  consideration  must  be  "equal"  in  money 
or  money's  worth  to  the  full  value  of  the 
property  does  In  any  wise  change  the  previ- 
ous rule  on  the  subject,  the  amendment  can- 
not be  applied  to  this  case,  which  arose  be- 
fore its  enactment.  The  use  of  the  word 
"valuable"  in  the  act  of  1911  excludes  con- 
siderations of  love  and  affection  such  as  were 
referred  to  In  O'Hara  v.  Watteon,  172  CaL 
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525,  157  Pad  608,  and  In  Ma  gee  v.  Magee, 
174  Cal.  281,  162  Pac  1023,  both  of  which 
were  equity  cases.  But  in  other  respects  the 
court  must  view  the  transactions  as  they  ap- 
peared to  the  parties  and  consider  the  condi- 
tions under  which  they  acted  and  their  pur- 
poses in  the  matter.  We  think  the  rule  appli- 
cable in  specific  performance  cases,  so  far  as 
the  mercenary,  side  of  it  is  concerned,  should 
control.  Considering  the  transactions  in  that 
light,  this  transfer,  as  will  be  shown,  was 
made  for  an  adequate  consideration  "in  mon- 
ey's worth." 

A  contract  cannot  be  specifically  enforced 
against  a  party  unless  he  has  received  an 
adequate  consideration  therefor.  Civ.  Code, 
f  3391.  But  it  Is  well  established  that  this 
section  does  not  require  exact  equality  of 
consideration.  In  Dore  v.  Southern  Pac.  Co., 
163  Cal.  106,  124  Pac  822,  we  said  the  rule 
as  to  adequacy  of  consideration  requires — 

"that  the  value  of  the  land  and  the  price  to  be 
paid  are  in  reasonable  approximation  to  equali- 
ty. [Citing  cases.]  If  the  other  party,  with 
knowledge  of  such  inequality  a*  there  may  be, 
nevertheless  desired  to  and  freely  did  enter  into 
the  contract  without  any  unfair  advantage  be- 
ing taken  of  him,  it  will  not  be  deemed  inequita- 
ble as  to  him." 

In  O'Hara  v.  Wattson,  172  Cal.  525.  157 
Pac.  608,  the  matter  of  adequacy  of  consid- 
eration, as  It  relates  to  the  specific  perform- 
ance of  contracts,  was  carefully  considered 
by  this  court,  and  we  there  said  on  rehear- 
ing: 

"It  will  not  do  to  say  that  the  consideration 
must  be  held  inadequate  unless  the  value  of  the 
property  at  the  time  of  the  contract,  as  the  court 
finds  it  to  be,  exactly  or  even  substantially 
equals  the  price  fixed  by  the  contract.  The 
court  must  ascertain  the  value  from  the  evi- 
dence, which  ordinarily  consists  mainly  of  the 
opinions  of  witnesses.  There  are  few  subjects 
on  which  witnesses  are  more  likely  to  differ 
than  that  of  the  value  of  property,  and  few  are 
more  difficult  of  satisfactory  determination. 
Exact  accuracy  is  not  to  be  expected.  And  after 
the  value  is  determined,  the  question  of  ade- 
quacy is  not  necessarily  settled  thereby,  for  oth- 
er circumstances  may  affect  the  question.  Un- 
doubtedly the  relations  of  the  parties,  and  their 
love,  affection,  or  regard  for  each  other,  as  well 
as  the  object  to  be  attained  by  the  contract, 
may  be  given  some  effect.  Just  how  far  such 
matters  should  incline  a  court,  in  its  sound  dis- 
cretion, to  conclude  that  a  price  tess  than  the 
value  as  found,  is  nevertheless  adequate  to  justi- 
fy specific  performance,  we  cannot  state  by  any 
general  formula  of  words." 

Again,  In  Schader  v.  White,  173  Cal.  446, 
160  Pac.  560,  where  the  lower  court  had 
found  the  consideration  to  be  adequate,  this 
court  affirmed  the  decision,  saying: 

"Adequacy  of  price  does  not  mean  equality  of 
price.  An  adequate  consideration  does  not  mean 
a  consideration  measuring  to  the  fullest  extent 
up  to  the  value  of  the  property.    Each  case 


must  rest  for  determination  noon  its  own  facts, 
and  equity  will  find  adequacy  or  inadequacy  aft- 
er considering  all  of  the  circumstances  appear- 
ing in  each  particular  case." 

[6]  Turning  now  to  the  facts  of  the  case, 
appellant  claims  that  the  only  consideration 
received  by  the  decedent  for  the  transfer  In 
question  was  a  wafcer  by  his  wife  of  all  her 
Interest  In  the  community  property,  and  that 
this  is  not  an  adequate  consideration,  calling 
our  attention  In  this  connection  to  Spreckela 
v.  Spreckela,  172  CaL  775,  158  Pac.  537,  and 
Dargie  v.  Patterson,  176  CaL  714,  160  Pac. 
360,  and  other  earlier  cases,  holding  that  the 
title  to  the  community  property  Is  in  the  hus- 
band, and  that  the  wife  has,  during  cover- 
ture, no  more  than  a  mere  expectancy  like 
that  of  an  heir.  This  rule  is  not  determina- 
tive of  the  present  case.  While  the  wife  has 
no  title  to  the  community  property  nor  es- 
tate or  interest  therein,  yet  she  has  rights  in 
relation  thereto,  the  surrender  of  which  may 
constitute  a  valuable  and,  according  to  the 
circumstances  of  the  case,  an  adequate  con- 
sideration for  the  transfer.  She  has  a  "pos- 
sible interest  in  whatever  remains  upon  the 
dissolution  of  the  community  otherwise  than 
by  her  own  death."  In  re  Burdick,  112  CaL 
393,  44  Pac.  736.  Upon  the  death  of  the  hus- 
band she  takes  one-half  of  the  community 
property,  and  upon  a  divorce  she  may  in  a 
proper  case  be  awarded  even  the  whole  oflt. 
Civ.  Code,  f§  1402,  146.  If  a  divorce  Is 
granted  without  any  disposition  of  the  com- 
munity property,  the  former  wife  becomes 
the  owner  of  one-half  of  the  community 
property  as  tenant  In  common  with  her  for- 
mer husband.  De  Godey  v.  De  Godey,  39 
Cal.  157;  Biggl  v.  Biggl,  98  Cal.  35,  32  Pac. 
803,  35  Am.  St  Rep.  141;  Klrschner  v.  Diet- 
rich, 110  Cal.  502,  42  Pac.  1064.  If  the  hush 
band  makes  a  gift  of  community  property 
without  the  wife's  consent,  she  may  upon  his 
death  recover  from  the  donee  one-half  of  the 
property  so  given.  Civ.  Code,  I  172;  Dargie 
v.  Patterson,  supra.  The  fact  that  she  may 
thus  attack  a  conveyance  by  the  husband 
made  without  her  consent,  on  the  ground 
that  it  was  a  gift,  has  a  practical  application 
that  renders  it  a  great  disadvantage  to  a  hus- 
band not  in  cordial  relations  with  his  wife. 
It  has  become  the  universal  custom  with  pur- 
chasers of  real  property  to  insist  on  her  sig- 
nature to  all  contracts  relating  thereto.  The 
custom  is  so  general  that  it  is  a  matter  of 
common  knowledge  of  which  the  court  may 
take  judicial  notice.  16  Cyc.  873;  Irwin  v. 
Phillips,  5  Cal.  146,  63  Am,  Dec.  113 ;  Gold- 
smith v.  Sawyer,  46  Cal.  212 ;  Storrs  v.  Los 
Angeles  Traction  Co.,  134  Cal.  94,  66  Pac.  72; 
Grogan  v.  Chaffee,  156  Cal.  611,  105  Pac.  745, 
27  U  R.  A.  (N.  S.)  395.  In  the  actual  deal- 
ings of  the  husband  in  community  real  estate 
this  gives  her  practical  control  or  power  of 
interference  which  may  be  a  great  burden  to 
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him.  Where  a  husband  and  wife  are  not  In 
accord,  but  live  In  strained  relations,  as  was 
the  case  here,  the  adjustment  of  their  rela- 
tionship as  to  property  so  that  this  power  of 
the  wife  to  control,  object,  or  interfere  is 
taken  away  may  be  a  consideration  of  very 
great  pecuniary  value  to  the  husband  and 
fully  dequate  for  a  transfer  of  valuable  real 
estate. 

The  agreement  pursuant  to  which  the 
transfer  in  question  was  made  amounted  to 
more  than  a  mere  surrender  by  the  wife  of 
her  interest  in  the  community  property.  It 
was  a  complete  alteration  of  the  property  re- 
lations between  the  parties,  as  authorized  by 
section  159  of  the  Civil  Code.  Taking  all  the 
various  documents  together,  they  constituted 
an  entire  transaction  by  which  the  decedent 
and  his  wife  provided  for  her  support,  di- 
vided their  property  interests,  and  settled 
and  released  all  claims  which  either  might 
or  could  have  In  the  property  of  the  other. 
The  wife  also  thereby  gave  up  the  right 
which  she  would  have  by  law  to  support  out 
of  her  husband's  property,  other  than  that 
provided  by  the  agreement,  and  her  rights 
to  alimony,  costs,  and  attorney's  fees  In  any 
divorce  suit  or  separate  maintenance  or 
other  suit  between  them.  The  testimony  and 
the  language  of  the  agreement  itself,  coupled 
with  the  fact  that  their  relations  were 
strained,  show  that  the  parties  contemplated 
a  divorce  as  a  possibility.  In  fact,  the  wife 
did  obtain  a  divorce  a  little  more  than  a 
year  afterwards.  If  this  agreement  had  not 
been  made,  she  could  have  maintained  a 
claim  in  her  divorce  suit  for  an  award  of  at 
least  one-half  of  the  community  property,  be- 
sides attorney's  fees,  costs,  and  alimony. 
The  evidence  shows  that  the  decedent  at  that 
time  was  possessed  of  property  worth  be- 
tween $500,000  and  $600,000.  He  died  only 
two  years  and  four  months  afterwards.  The 
property  transferred  to  the  children,  subject 
to  a  life  estate  in  the  wife,  was  worth 
$45,000,  that  transferred  to  the  daughter, 
subject  to  a  life  estate  In  the  wife,  was 
worth  $30,000,  and  the  property  transferred 
to  the  children,  subject  to  a  life  estate  in  the 
decedent  by  deed  (3)  was  worth  $240,000.  At 
his  death  the  property  still  remaining  in  his 
hands  was  appraised  at  $259,000,  making  a 
total  of  $574,000.  Of  this  estate  he  conveyed 
the  whole  fee  in  property  worth  only  $75,000, 
agreed  to  pay  an  allowance  of  $500  per 
month  during  his  life,  and  parted  with  the 
remainder  here  in  question  in  property  worth 
$240,000;  while,  on  the  other  hand,  he  re- 
tained in  sole  ownership  property  worth 
$259,000,  retained  a  life  estate  in  property 
worth  $240,000,  and  obtained  a  release  of  his 
wife's  claims,  not  only  to  the  property  he  re- 
tained, but  to  all  other  property  which  he 
might  thereafter  acquire,  and  became  free 
from  her  interference  in  any  dealings  he 
might  wish  thereafter  to  make  in  property. 


We  have  no  evidence  of  the  value  of  the  life 
estate  of  the  decedent  or  of  the  annuity 
which  he  agreed  to  pay,  'but  if  it  is  com- 
puted according  to  the  mortality  tables  on  a 
5  per  cent,  interest  basis,  taking  the  age  of 
the  decedent  at  47  years,  the  present  value  in 
May,  1913,  of  the  decedent's  life  estate  would 
be  $144,240,  and  that  of  the  annuity  of  $600 
per  year  would  be  $72,120.  The  value  of  the 
remainder  is  the  difference  between  the 
whole  value  of  the  property  transferred, 
$315,000,  and  that  of  his  life  estate,  $144,240, 
which  amounts  to  $170,760.  The  summary 
of  the  matter  is  that  he  parted  with  property 
worth  $170,760,  and  assumed  an  obligation  to 
pay  sums  equivalent  to  a  present  payment  of 
$72,120,  in  consideration  whereof  he  got  a 
release  from  all  of  his  wife's  claims  and 
power  of  Interference,  and  retained  property 
valued  at  $403,240.  We  think  the  foregoing 
facts  are  sufficient  to  support  the  finding  that 
there  was  a  valuable  and  adequate  consid- 
eration for  the  transfer  fn  question.  A  part 
of  the  consideration  is  not  susceptible  of 
exact  valuation  in  money.  Who  can  say  how 
much  it  was  worth  to  him  in  money  to  have 
his  marital  troubles  settled  in  this  way?  He 
had  a  Just  expectancy  of  many  years  of  life. 
It  is  apparent  that  the  parties  looked  at  the 
transaction  from  a  pecuniary,  and  not  a  sen- 
timental, standpoint  They  evidently  regard- 
ed the  consideration  as  adequate,  and  they 
were  in  a  much  better  position  to  place  a 
value  thereon  than  is  this  court. 

Appellant  seems  to  concede  that  the  trans- 
fers made  by  deeds  (1)  and  (2)  were  sup- 
ported by  an  adequate  consideration ;  for  he 
makes  no  attack  on  the  finding  with  regard 
thereto,  but  confines  his  objection  to  deed  (3).- 
No  such  distinction  can  be  drawn  between 
these  various  deeds.  They  constitute,  with 
the  other  documents  mentioned,  a  single 
transaction,  to  all  parts  of  which  the  con- 
sideration extends  in  equal  measure.  No 
line  can  be  drawn  enabling  us  to  say  that, 
while  one  part  of  the  transaction  is  sup- 
ported by  an  adequate  consideration,  another 
part  lacks  such  support. 

Appellant  also  argues  that  the  considera- 
tion for  the  transfer  has  failed  because  the 
former  wife  of  the  decedent  is  now  claim- 
ing the  share  of  his  property  which  he  gate 
her  by  his  will.  In  support  of  this  argu- 
ment he  makes  several  assertions  of  fact 
which  do  not  appear  in  the  record,,  and 
which,  of  course,  we  cannot  consider.  Thtf 
record  shows  only  that  the  decedent  left  a 
will,  made  before  the  property  settlement,  by 
which  he  gave  all  his  property  to  his  wife, 
but  declared  that  the  children  were  to  have 
their  share  as  soon  as  they  became  of  age, 
and  that  the  inheritance  tax  appraiser  has 
found  that  the  wife  takes  one-half  of  the 
property  passing  by  the  will  and  has  assessed 
an  Inheritance  tax  against  it  This  is  not 
sufficient  to  show  that  she  is  claiming  under 
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the  will.  She  would  have  a  right  to  one-bait 
of  the  community  property  regardless  of  the 
will.  At  all  events  her  claim  against  the 
property  now  is  one  made  in  fact  against  the 
heirs,  and  her  mere  effort  to  obtain  property 
to  which,  under  the  agreement,  she  is  not  en- 
titled, would  not  constitute  a  breach  of  the 
agreement  on  her  part.  It  contains  no  cove- 
nant that  she  will  not  make  or  assert  any  un- 
founded claim. 
The  judgment  la  affirmed. 

We  concur:   OLNEY,  J.;  LAWLOR,  J. 


Mccarty    more.  (l.  a.  6302.) 

(Supreme  Court  of  California.  Dec  23,  1919.) 

1.  Judgment  «= 588— Not  res  judicata  of 
stockholder's  liability  where  issues 
webb  irrelevant  to  subsequent  action. 

Where,  in  suit  against  a  corporation,  judg- 
ment was  had  against  a  stockholder  for  the  ap- 
parent amount  of  his  statutory  liability,  but 
judgment  against  the  stockholder  was  vacated, 
and  judgment  entered  in  his  favor  after  a  trial, 
it  cannot  be  said,  in  a  subsequent  action  against 
the  stockholder  to  subject  the  unpaid  portion 
of  his  subscription  to  the  debt  evidenced  by  the 
judgment  against  the  corporation,  that  the  for- 
mer judgment  in  favor  of  the  stockholder  is  a 
bar,  where,  so  far  as  appears  from  the  record, 
the  former  judgment  may  have  been  based  solely 
upon  plaintiff's  failure  to  establish  the  statu- 
tory liability,  and  may  have  been  determined  al- 
together upon  issues  wholly  irrelevant  and  im- 
material in  the  present  proceeding. 

2.  Stipulations  <8=>14(9)  —  Stipulation 
sufficient  to  put  in  evidence  xaws  of 

OTHER  STATE. 
In  an  action  to  enforce  statutory  liability  of 
a  stockholder  of  a  corporation  formed  in  Neva- 
da, where  plaintiff  failed  to  plead  the  corpora- 
tion laws  of  that  state,  it  cannot  be  said  that  a 
finding  of  due  incorporation  is  unsupported,  and 
that  there  was  no  foundation  for  admission  in 
evidence  of  articles  of  incorporation,  where  a 
copy  of  the  laws  of  Nevada  was  submitted  to 
the  trial  judge  following  the  submission  of  tbe 
case,  it  being  stipulated  that  the  document  sub- 
mitted contained  a  full  and  correct  copy  of  laws 
relative  to  the  facts  necessary  to  be  set  forth  in 
articles  of  incorporation,  the  fair  intendment 
of  such  stipulation  being  that  the  said  copy 
of  laws  should  be  considered  as  in  evidence. 

8.  Corporations  <s=»24S(2)— Record  stock- 
holder LIABLE  TO  CREDITORS. 
One  who  appeared  on  the  books  of  a  corpo- 
ration as  owner  of  a  certain  number  of  shares 
of  stock  was  the  legal  owner  of  tbe  shares,  and 
was  liable  as  such  to  the  creditors  of  the  cor- 
poration, although  he  had  surrendered  his  stock 
for  cancellation. 


4.  Corporations  9=3261  —  Demand  on  di- 
rectors TO  LEVY  ASSESSMENT  UNNECESSARY 
TO  ENFORCE  STATUTORY  LIABILITY  OF  STOCK- 
HOLDERS. 

Where  a  judgment  is  had  against  a  corpora- 
tion and  execution  is  returned  unsatisfied,  a 
demand  on  the  directors  of  the  corporation  to 
levy  an  assessment  to  meet  the  obligation  on  the 
judgment  is  not  necessary  before  bringing  suit 
against  a  stockholder,  on  the  theory  that  the 
unpaid  portion  of  the  stockholder's  subscription 
to  the  capital  stock  is  an  asset  which  can  be 
reached  to  satisfy  the  debt. 

5.  Corporations  «=»216  —  Stockholder's 
liability  fixed  by  law  of  state  of  in- 
corporation. 

The  obligation  of  a  stockholder  in  a  corpo- 
ration is  fixed  by  the  law  of  the  state  under 
which  the  corporation  was  formed. 

6.  Corporations  <g=89(4)  —  Calls  may  be 

MADE  ON  STOCK  WHEN  AMOUNT  SUBSCRIBED 
AUTHORIZES  CORPORATION  TO  DO  BUSINESS. 

The  provision  in  the  Nevada  law  (Rev. 
Laws,  S  1108)  that  authorizes  a  corporation 
formed  thereunder  to  commence  business  when 
$1,000  of  the  capital  stock  is  subscribed  if  the 
corporators  express  an  election  to  do  so  in  the 
articles  of  incorporation  is  tantamount  to  an 
authorization  to  levy  assessments  on  unpaid 
subscriptions  when  $1,000  of  the  capital  stock 
is  subscribed,  and  it  is  the  will  of  the  corpora- 
tors that  business  be  then  undertaken,  as  au- 
thority to  do  business  implies  authority  to  con- 
tract debts,  and  authority  to  contract  debts  im- 
plies authority  to  make  calls  to  satisfy  them. 

7.  Corporations  «=>224— Amount  of  sub- 
scriptions NECESSARY  TO  RENDER  STOCK- 
HOLDERS LIABLE  FOR  DEBTS. 

Where  the  articles  of  incorporation  under 
the  laws  of  Nevada  (Rev.  Laws,  f  1108),  state 
facts  raising  an  irresistible  inference  that  cor- 
porators intended  to  commence  to  do  business 
with  $1,000  of  subscribed  capital  stock,  there 
was  at  least  a  substantial  compliance  with  the 
requirement  of  the  statute  that  the  articles  of 
incorporation  should  set  forth  the  amount  of 
subscribed  stock  with  which  the  corporation  was 
to  commence  business,  and  the  stockholders  be- 
came liable  to  assessments  to  pay  debts  of  the 
corporation  on  unpaid  subscriptions  when  $1,- 
000  of  the  capital  stock  was  subscribed. 

Department  2. 

Appeal  from  Superior  Court,  Santa  Bar- 
bara County;  S.  E.  Crow,  Judge. 

Action  by  Charles  R.  McCarty  against  John 
F.  More.  Judgment  for  plaintiff,  and  de- 
fendant appealed.  Defendant  dying  during 
the  pendency  of  the  appeal,  his  administra- 
tor, John  F.  More,  was  substituted  in  his 
place.  Affirmed. 

Wm.  G.  Griffith,  of  Santa  Barbara,  for  ap- 
pellant. 

Earl  Curtis  Peck,  of  Los  Angeles,  for  re- 
spondent. 

LENNON,  3.  This  Is  an  appeal  from  a 
Judgment  for  the  plaintiff.   The  original  de- 
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fendant  herein,  John  P.  More,  has  died  dur- 
ing the  pendency  of  the  appeal,  and  John  F. 
More,  the  administrator  of  the  estate  of  the 
deceased,  has  been  substituted  In  bis  place. 

On  May  13,  1915,  plaintiff,  as  assignee  of 
various  creditors  of  the  Black  Hawk  Mining 
Company  of  New  Mexico,  recovered  judg- 
ment against  the  corporation  in  the  sum  of 
$2,115.59.  In  the  same  action  judgment  was 
recovered  against  the  deceased  in  the  sum 
of  $374.45,  this  sum  apparently  having  been 
considered  as  the  amount  of  the  statutory  lia- 
bility of  the  deceased  as  a  stockholder  in  the 
corporation.  An  order  was  made,  vacating 
the  judgment  against  More,  and,  after  a 
trial  of  the  action,  judgment  was  entered  in 
his  favor.  In  the  meantime  execution  had 
been  Issued  against  the  corporation,  and 
had  been  returned  unsatisfied.  Plaintiff 
thereupon  Instituted  the  present  action 
against  More,  wherein  he  sought  to  recover 
on  the  theory  that  the  unpaid  portion  of 
More's  subscription  to  the  capital  stock  of 
the  corporation  was  an  asset  which  could  be 
reached  by  him  to  satisfy  the  debt  evidenced 
by  the  Judgment  against  the  corporation. 

[1]  We  cannot  say  that  the  Judgment  In 
favor  of  More  in  the  action  instituted  by  the 
plaintiff  against  the  corporation  and  More  Is* 
a  bar  to  the  present  action.  So  far  as  ap- 
pears from  the  record  herein,  that  Judgment 
may  have  been  based  solely  upon  plaintiff's 
failure  to  establish  More's  statutory  liability, 
and  may  therefore  have  been  determined  al- 
together upon  issues  wholly  irrelevant  and 
Immaterial  In  the  present  proceeding.  In 
such  case  the  doctrine  of  res  judicata  would 
obviously  have  no  application. 

[2]  It  Is  claimed  that,  by  reason  of  plain- 
tiffs failure  to  plead  or  prove  the  laws  of 
the  state  of  Nevada  pursuant  to  which  the 
corporation  was  formed,  the  finding  of  the 
due  incorporation  of  the  Black  Hawk  Mining 
Company  of  New  Mexico  is  unsupported  by 
the  evidence,  and  that  there  was  no  founda- 
tion for  the  admission  in  evidence  of  the 
articles  of  incorporation  of  said  company.  It 
appears  from  the  record,  however,  that  -  a 
copy  of  the  laws  of  Nevada  was  submitted 
to  the  trial  judge  following  the  submission 
of  the  case.  It  being  stipulated  that  the  doc- 
ument submitted  contained  a  full  and  cor- 
rect copy  of  the  laws  of  the  state  of  Nevada, 
relative  to  the  facts  necessary  to  be  set 
forth  in  the  articles  of  Incorporation  of  cor- 
porations organized  under  the  laws  of  said 
state.  The  fair  intendment  of  this  stipula- 
tion was,  we  think,  that  the  said  copy  of  the 
laws  of  the  state  of  Nevada  should  be  con- 
sidered as  In  evidence  In  the  case. 

[J]  Appellant  also  contends  that  the  evi- 
dence does  not  support  the  finding  that  More 
was  at  all  times  since  tbe  20th  day  of  March, 
1913,  a  subscriber  to  and  the  owner  of  8,750 
shares  of  the  stock  of  the  corporation.  In 
this  behalf  reliance  is  placed  upon  testimony 
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to  the  effect  that  before  May  18,  1915,  More 
had  surrendered  his  stock  for  cancellation. 
It  appears,  however,  that  More  appeared  on 
the  books  of  the  corporation  as  owner  of 
8,750  shares  of  stock  from  March,  1913,  down 
to  the  date  of  the  trial.  During  this  time  he 
continued,  of  course,  to  be  the  legal  owner  of 
the  shares,  and  was  liable  as  such  to  the 
creditors  of  the  corporation. 

[4]  It  Is  Insisted  that  plaintiff  should  have 
pleaded  and  proved  a  demand  on  the  direc- 
tors of  the  corporation  to  levy  an  assessment 
to  meet  the  obligation  on  the  judgment  It 
is  well  settled  that  such  a  demand  is  not  nec- 
essary. Daggett  v.  Southwest  Packing  Co., 
155  Cal.  762,  764,  103  Pac.  204. 

[6-7]  Defendant  finally  contends  that  plain- 
tiff should  have  alleged  and  proved  that  at 
least  one-fourth  of  the  stock  of  the  corpora- 
tion had  been  subscribed,  such  subscription 
being,  so  it  is  urged,  a  condition  precedent 
to  the  liability  of  a  stockholder  to  pay  for 
his  stock.  Conceding,  without  undertaking 
to  decide  the  point,  that  such  might  be  tbe 
rule  In  the  case  of  a  California  corporation, 
and  that  if  the  obligation  of  a  stockholder  in 
this  behalf  were  to  be  tested  by  the  com- 
mon law  it  should  appear  that  all  of  the 
stock  had  been  subscribed  In  order  to  show 
a  liability  on  his  part  to  make  payments  on 
his  contract  of  subscription,  nevertheless  the 
fact  remains  that  the  obligation  of  More  In 
the  Instant  case  was  fixed  by  the  Nevada 
law,  and  that  that  law  authorizes  a  corpora- 
tion formed  thereunder  to  commence  business 
when  $1,000  of  the  capital  stock  is  subscrib- 
ed If  the  corporators  express  an  election  to 
do  so  In  the  articles  of  Incorporation.  This 
provision  is  tantamount  to  an  authorization 
to  levy  assessments  on  unpaid  subscriptions 
when  $1,000  of  the  capital  stock  is  subscribed 
and  It  Is  the  will  of  the  corporators  that 
business  be  then  undertaken.  Authority  to 
do  business  Implies  authority  to  contract 
debts,  and  authority  to  contract  debts  Implies 
authority  to  make  calls  to  satisfy  them. 
Plaintiff  alleged  and  proved  that  much  more 
than  $1,000  of  the  capital  stock  had  been 
subscribed,  and,  while  the  articles  of  Incor- 
poration do  not  contain  an  express  state- 
ment of  Intent  on  the  part  of  the  corporators 
to  commence  to  do  business  with  $1,000  of 
subscribed  capital  stock,  that  such  was  In 
fact  their  intent  is  an  irresistible  Inference 
from  the  facts  and  figures  set  forth  by  them. 
Taken  as  a  whole,  the  articles  of  Incorpora- 
tion evidence  an  unquestionable  Intent  to 
embark  at  once  upon  the  business  contem- 
plated by  the  corporators,  while  from  the 
fifth  paragraph  of  the  articles  It  appears 
that  $1,000  of  tbe  capital  stock  had  been  sub- 
scribed. This  unmistakable  expression  of 
intent  to  commence  business  with  $1,000  of 
subscribed  capital  stock  was  at  least  a  sub- 
stantial compliance  with  the  requirement  of 
the  statute  that  the  articles  of  Incorporation 
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should  Bet  forth  the  amount  of  subscribed 
capital  stock  with  which  the  corporation  was 
to  commence  business.  It  follows  that  from 
the  very  moment  of  its  existence  the  corpo- 
ration was  authorized  under  the  Nevada  law 
to  do  business  and  contract  debts  and  the 
stockholders  were  liable  to  respond  to  calls 
to  satisfy  those  debts.  Plaintiff  has  there- 
fore sufficiently  established  More's  liability  to 
make  payments  upon  the  unpaid  portion  of 
his  subscription  to  the  stock  of  the  company 
to  meet  the  claims  of  Its  creditors. 
The  judgment  Is  affirmed. 

We  concur:  WILBUR,  J.;  KERRIGAN, 
Judge  pro  tern. 


HURLBERT  v.  TITLE  INSURANCE  & 
TRUST  CO.   (L.  A.  6348.) 

(Supreme  Court  of  California.   Dec.  16,  1919.) 

1.  Executors  and  administrators  <S==  US- 
Executor  NEED  NOT  PAY  ASSESSMENT  ON 
STOCK  PASSING  TO  JOINT  TENANT  BY  SURVIV- 
ORSHIP. 

The  executor  of  a  deceased  joint  tenant  who 
lists  in  the  inventory  corporate  stock  purchased 
by  deceased  with  funds  belonging  to  the  joint 
tenants  does  not  have  the  legal  title  and  owes 
no  duty  to  the  survivor  to  protect  the  stock 
from  sale  for  nonpayment  of  assessments  levied 
during  pendency  of  a  suit  by  the  survivor  against 
the  executor  in  which  the  survivor  established 
his  title. 

2.  Joint  tenancy  4fc=»6— Survivor's  title 

DATES  FROM  PURCHASE. 

The  survivor's  title  to  corporate  stock  held 
in  joint  tenancy  does  not  vest  in  him  on  the 
death  of  his  cotenant,  who  purchased  the  prop- 
erty with  funds  belonging  to  them,  but  his  title 
exists  from  the  time  of  the  purchase. 

3.  Executors  and  administrators  «=>118— 
Relation  to  surviving  joint  tenant  im- 
posing no  duty  to  pat  assessments  on 
stock. 

Though  executor  of  deceased  joint  tenant 
listed  in  the  inventory  stock  purchased  .by  de- 
ceased with  funds  belonging  to  the  joint  ten- 
ants, the  relation  of  executor  and  legatee  jjid  not 
exist  between  survivor  and  executor  prior  to 
judgment  in  suit  against  executor  establishing 
survivor's  title,  and  therefore  executor  owed  no 
duty  to  the  survivor  to  protect  the  stock  from 
sale  for  nonpayment  of  assessments  levied  pend- 
ing the  suit, 

4.  Executors  and  administrators  <8=>118— 
Executor  not  bailee  of  stock  passino  to 
surviving  joint  tenant. 

Though  executor  of  a  deceased  joint  tenant 
listed  in  inventory  stock  purchased  by  deceased 
with  funds  belonging  to  the  joint  tenants,  and 
had  official  custody  of  the  muniment  of  title,  he 
was  not  a  bailee  liable  to  the  survivor  for  loss 
resulting  from  failure  to  pay  delinquent  assess- 
ments, during  pendency  of  a  suit  in  which  the 
survivor  established  his  title. 


Department  2, 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Prank  G.  Flnlayson,  Judge. 

Action  by  Theron  L.  Hurlbert  against  the 
Title  Insurance  &  Trust  Company.  From  a 
judgment  entered  after  demurrer  to  his  com- 
plaint had  been  sustained  without  leave  to 
amend,  plaintiff  appeals.  Affirmed. 

Charles  M.  Ackerman  and  Julius  Smidt, 
both  of  Los  Angeles,  for  appellant. 

Erie  M.  Leaf,  of  Los  Angeles,  for  respond- 
ent. 

MELVTN,  J.  Plaintiff  appeals  from  a  judg- 
ment entered  after  demurrer  to  his  complaint 
had  been  sustained  without  leave  to  amend. 

In  the  complaint  the  following  facts  were, 
In  substance,  alleged:  During  the  lifetime 
of  Lillian  D.  Hoag,  now  deceased,  she  and 
her  brother,  the  plaintiff,  held  certain  proper- 
ty in  joint  tenancy  over  which  she,  with 
plaintiff's  consent,  assumed  entire  control. 
Without  his  knowledge  she  had  used  some  of 
the  joint  funds  to  purchase  21  shares  of 
stock  in  El  Sob  ran te  Land  Company  (a  cor- 
poration), of  the  par  value  of  $2,100.  On 
May  14,  1914,  she  died  testate,  and  on  June 
.13,  1914,  her  will  naming  defendant  as  exec- 
utor was  duly  admitted  to  probate  and  let- 
ters testamentary  were  Issued.  Thereafter 
defendant  filed  an  Inventory  of  her  estate  In 
which  the  21  shares  of  stock  were  listed.  On 
October  22, 1914,  an  assessment  of  13  a  share 
was  levied  on  the  said  stock,  and  on  Decem- 
ber 15,  1914,  said  stock  was  sold  for  failure 
to  pay  the  said  assessment  On  November 
15,  1914,  plaintiff  began  an  action  for  a  de- 
cree that  all  the  property  listed  in  the  Inven- 
tory was  In  fact  the  identical  property  ac- 
cumulated by  him  and  his  sister  In  joint  ten- 
ancy. Thereafter  he  prevailed  in  said  suit, 
establishing  his  sole  ownership  In  all  the 
property,  including  the  stock,  by  right  of  sur- 
vivorship. On  June  17,  1916,  defendant  was 
discharged  from  the  office  of  executor,  and 
not  until  the  following  day  did  plaintiff  ac- 
quire possession  of  bis  property  and  the  pa- 
pers which  had  been  in  the  executor's  pos- 
session. Plaintiff  pleaded  that  he  had  no 
knowledge  of  the  assessment  or  sale  of  the 
stock  and  no  opportunity  to  redeem  the 
shares,  and  that  defendant  resisted  all  his 
efforts  to  obtain  control  of  the  property  until 
judgment  was  rendered  in  his  favor.  After 
the  certificate  came  into  his  possession  he 
discovered  upon  due  and  prompt  investiga- 
tion that  It  was  worthless.  At  the  time  of 
sale  (as  alleged  In  the  pleading),  when  the 
shares  could  have  been  redeemed,  they  were 
worth  $150  a  share.  Negligence  of  the  de- 
fendant was  alleged  upon  the  ground  that 
it  failed  to  pay  the  assessment,  having  ample 
Beans  in  the  estate  with  which  to  discharge 
tt,  that  it  neglected  to  protect  the  stock  from 
sale,  and  that  It  failed  to  redeem  said  stock 
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while  resisting  plaintiff's  lawful  demand  for  muniment  of  title, 
the  property.    The  amount  prayed  for  as 
damages  is  $3,160,  the  alleged  value  of  the 
shares  lost  to  him. 

Respondent  invokes  the  doctrine  that  there 
can  be  no  actionable  negligence  without  the 
existence  of  a  corresponding  duty  upon  the 
part  of  the  persons  against  whom  the  negli- 
gence is  charged,  citing  in  that  behalf 
Schmidt  v.  Bauer,  80  Cal.  565,  22  Pac.  256, 
5  L.  R.  A.  580;  People  v.  Perkins,  85  Cal. 
500-511,  26  Pac.  245;  Toomey  v.  Southern 
Pacific  R.  R.  Co.,  86  CaL  874,  24  Pac.  1074, 
10  L.  R.  A.  139;  Kennedy  v.  Chase,  119 
Cal.  637,  52  Pac.  33,  63  Am.  St  Rep.  153 ;  and 
Buckley  v.  Gray,  110  Cal.  839,  42  Pac.  900, 
31  L.  R.  A..  862,  52  Am.  St  Rep.  88. 

[1-8]  It  is  clear  from  the  facts  pleaded  that 
the  defendant,  neither  as  executor  of  the 
estate  of  Lillian  D.  Hoag  nor  as  bailee  of 
the  stock  for  appellant,  owed  any  duty  to 
Theron  L.  Hurlbert  In  the  matter  of  preserv- 
ing the  stock  from  Bale  by  paying  the  assess- 
ment Appellant  contends  that  the  legal  title 
was  in  respondent  until  the  termination  of 
his  suit  for  possession  of  the  property  held  In 
joint  tenancy.  This  contention  is  without 
merit  The  legal  title  did  not  even  vest  in 
plaintiff  on  the  death  of  his  Joint  tenant 
His  title  existed  from  the  beginning.  Han- 
non  v.  Southern  Pacific  R.  R.  Co.,  12  Cal. 
App.  350-355,  107  Pac.  335;  Estate  of  Gurn- 
sey,  177  CaL  211,  170  Pac.  402.  In  no  true 
sense,  therefore,  did  the  relation  of  executor 
and  legatee  exist  between  the  parties  hereto 
prior  to  Judgment  In  the  action  of  plaintiff 
in  which  his  standing  as  Joint  tenant  with 
his  sister  was  Judicially  established.  By  his 
action  he  was  strenuously  asserting  his  title. 
Defendant,  without  fraud,  was  resisting  his 
claims  because  it  was  bound  so  to  do  as  exec- 
utor of  the  estate  of  Hoag.  Defendant  was 
not  responsible  for  plaintiff's  ignorance  of 
the  facts  regarding  the  stock  and  its  value. 
It  had  listed  the  stock  In  Its  inventory.  It 
is  true  that  defendant  had  custody  of  the 
certificate,  but  the  certificate  Is  not  the  stock. 
It  is  merely  an  evidence  of  the  title.  By  his 
pleading  appellant  alleged  that  the  stock 
stood  in  the  name  of  his  sister,  and  that  a 
notice  of  assessment  was  mailed  to  Lillian 
D.  Hoag  at  her  last-known  place  of  residence. 
It  therefore  appears  that  the  stock  was  never 
transferred  to  respondent  on  the  books  of 
the  corporation.  Appellant  became  the  sole 
owner  of  the  stock  upon  the  death  of  his  sis- 
ter. He  so  asserted.  He  so  sued.  And  he 
so  prevailed  in  his  action  against  the  exec- 
utor. His  whole  claim  was  inconsistent  with 
any  real  relationship  of  beneficiary  under  the 
will  and  executor  subsisting  between  him  and 
defendant.  Respondent  therefore  owed  no 
duty  to  appellant  In  Its  capacity  as  executor. 

[4]  Respondent  was  not  a  bailee  of  the 
stock,  although  it  had  ofllcial  custody  of  the 
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But  It  held  neither  title 
nor  possession  of  the  property  Itself.  Whilo 
the  stock  was  yet  unsold  and  might  have  been 
redeemed  plaintiff  sued  respondent,  alleging 
that  he  was  the  owner  of  this  Identical  prop- 
erty. He  eventually  established  that  fact 
yet  he  now  complains  because  respondent 
failed  to  deal  with  the  property  in  a  manner 
which  would  have  been  Justified  only,  if  at 
all,  by  the  fact  that  it  was  of  the  assets  of 
the  estate.  True,  it  took  a  long  time  for 
plaintiff  to  establish  his  rights  as  a  joint 
tenant,  but  respondent  was  not  responsible 
for  "the  law's  delay."  It  was  the  plaintiff's 
privilege  to  assume  the  payment  of  the  as- 
sessment or  to  do  anything  else  for  the  pro- 
tection of  his  stock.  The  mere  fact  that  his 
sister's  death  left  him  as  the  sole  owner  of 
the  property  could  not  relieve  him  of  his 
responsibilities  as  the  owner  and  cast  them 
upon  respondent  whose  only  claim  was' due 
to  the  fact  that  plaintiff  himself  had  permit- 
ted the  stock  and  all  other  property  Jointly 
owned  by  him  and  his  sister  to  be  held  In 
her  name  only. 
The  judgment  la  affirmed. 

We  concur:  WILBUR,  J. ;  LENNON,  J. 


MURPHY  v.  DAVIDS  et  aL    (L.  A.  5280.) 

(Supreme  Court  of  California.   Dec  17,  1919. 
Rehearing  Denied  Jan.  15,  1920.) 

1.  Embezzlement  <g=>44(2)— Acquittal  sus- 
tained BT  EVIDENCE. 

Evidence  in  a  prosecution  for  felony  em- 
bezzlement held  to  justify  the  jury  in  finding 
that  no  criminal  intent  was  proven  on  the  part 
of  the  accused,  and  that  the  application  of 
moneys  in  his  hands  was  with  the  full  knowl- 
edge and  acquiescence  of  all  persons  concerned. 

2.  Malicious  prosecution  $=»71(4)  —  Bona 
fides  of  action  upon  counsel's  advice 
question  fob  jury. 

In  an  action  for  malicious  prosecution, 
whether  or  not  defendants  acted  bona  fide  upon 
counsel's  advice  concerning  the  arrest  of  plain- 
tiff held  for  the  jury. 


3.  Malicious  prosecution  «3=21(2)— Advice 
of  counsel  no  defense  if  client  does  not 
believe  in  guilt. 

Advice  of  counsel  is  no  defense  in  an  ac- 
tion for  malicious  prosecution,  if  the  person  who 
pretends  that  he  acted  upon  it  did  not  believe 
the  accused  was  guilty. 

4.  Malicious  prosecution  $=»64(1)  —  De- 
fendant's INSTIGATION  OF  PROSECUTION  NOT 
SHOWN. 

In  an  action  for  damages  for  malicious 
prosecution,  evidence  held  sufficient  to  justify  a 
finding  that  a  defendant  who  appeared  as  a 
witness  in  the  criminal  case  was  the  real  in- 
stigator of  the  prosecution. 
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&>  Evidence  <8=211— Testimony  in  another 
proceeding  admissible  as  admission. 
In  an  action  for  malicious  prosecution, 
where  defendant  denied  that  he  did  take  part 
in  the  prosecution,  but  was  a  mere  witness, 
parts  of  the  testimony  of  defendant,  taken  at 
the  preliminary  examination  in  the  prosecution, 
was  admissible,  where  it  contained  admissions 
regarding  defendant's  connection  with  the  in- 
stitution of  the  transaction,  under  Code  Civ. 
Proa  i  1870,  subd.  8. 

6.  Malicious  prosecution  <S=»59(4)  —  Proof 

OF  GOOD  REPUTATION  OF  PLAINTIFF  ADMIS- 
SIBLE ON  QUESTION  OF  PROBABLE  CAUSE. 

In  suits  for  malicious  prosecution,  the  good 
reputation  of  the  plaintiff  may  be  proven  in 
chief  as  having  a  direct  bearing  on  the  question 
of  probable  cause,  especially  when  such  reputa- 
tion is  known  to  the  defendant. 

7.  Malicious  prosecution  <8=50(9)  —  Testi- 
mony as  to  belief  in  guilt  admissible. 

In  an  action  for  damages  for  malicious  pros- 
ecution, defendant  may  testify  that  he  believed 
plaintiff  to  be  guilty  at  the  time  he  instituted 
the  criminal  proceeding. 

8.  Evidence  «3=»472(7)— Conclusion  as  to 
honesty  of  defendant  in  malicious  pros- 
ecution case  inadmissible. 

In  an  action  for  damages  for  malicious  pros- 
ecution, the  court  properly  sustained  an  objec- 
tion, on  the  ground  that  it  called  for  a  conclu- 
sion of  the  witness,  to  the  question  to  defend- 
ant, "Did  you  honestly  in  your  conversation 
with  them  (attorneys)  Btate  to  them  everything 
that  you  knew  or  had  learned  touching  that 
matter?"  the  question  of  defendants'  honesty 
being  for  the  jury. 

».  Trial  «=»296(2)— Instruction  not  erro- 
neous as  to  probable  cause  in  view  of 
other  instructions. 
In  an  action  for  malicious  prosecution,  in- 
struction was  not  erroneous  as  leaving  to  the 
jury  the  question  of  the  existence  of  probable 
cause,  there  being  other  instructions  telling  the 
jury  that  the  question  of  probable  cause  was 
one  of  law,  with  which  they  had  nothing  to  do. 

10.  Malicious  prosecution  <3=»21(2) — Facts 
which  must  be  procured  and  disclosed  to 
attorney. 

To  avoid  liability  for  damages  for  malicious 
prosecution,  one  is  not  required,  in  addition  to 
stating  to  his  legal  advisor  all  the  material 
facts  of  the  case  of  which  he  has  knowledge, 
to  go  further  and  use  diligence  in  the  procure- 
ment of  other  facts;  but  if  he  has  reason  to 
believe  that  there  are  other  facts  bearing  upon 
the  guilt  or  innocence  of  the  accused,  he  must 
either  disclose  that  belief,  or  himself  make  in- 
quiry to  ascertain  the  facta  in  relation  to  the 
matter. 

11.  Trial  <8=>89— Refusal  to  strike  hear- 
say TESTIMONY  PROPER  IN  VIEW  OF  INSTRUC- 
TIONS GIVEN. 

Where  a  witness  testified  as  to  a  conversa- 
tion with  one  of  two  defendants,  in  which  such 
defendant  stated  that  the  other  defendant  had 
made  certain  statements,  and  the  court  told  the 
jury  that  the  conversation  could  not  bind  the 


other  defendant,  court  did  not  err  in  subsequent- 
ly refusing  to  grant  a  motion  to  strike  such 
testimony. 

* 

Department  2. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Charles  Monroe,  Judge. 

Action  by  M.  A.  Murphy  against  IB.  M.  Da- 
vids and  another,  judgment  for  plaintiff  and 
defendants  appeal.  Affirmed. 

Paul  W.  Schenck,  Joseph  Citron,  Swan- 
wick  A  Donnelly,  and  Gray,  Barker  ft  Bo  wen, 
all  of  Los  Angeles,  for  appellants. 

Anderson  ft  Anderson,  of  Los  Angeles,  By- 
ron Waters,  of  San  Bernardino,  and  Victor  T. 
Watkdns,  of  Los  Angeles,  for  respondent 

MBLVIN,  J.  Defendants  appeal  from  a 
judgment  for  110,000  actual  and  $5,000  puni- 
tive damages  in  an  action  for  malicious  pros- 
ecution. 

On  August  U,  1915,  E.  M.  Davids  swore  to 
a  complaint,  charging  M.  A.  Murphy  (re- 
spondent herein)  and  M.  W.  Flndley  with  fel- 
ony embezzlement.  After  a  preliminary  ex- 
amination both  Murphy  and  Bindley  were 
discharged.  It  was  charged  in  the  criminal 
complaint  that  the  defendants  therein,  on  Oc- 
tober 25,  1913,  being  intrusted  with  and  hav- 
ing In  tbeir  control  $4,000,  as  trustees  and 
agents  of  the  First  National  Bank  of  Los 
Angeles  and  Lycurgus  Lindsay,  feloniously 
embezzled,  converted,  and  appropriated  said 
sum  of  money  to  their  own  use,  and  to  uses 
and  purposes  not  in  the  due  and  lawful  exe- 
cution of  their  trust  as  such  trustees  and 
agents. 

The  complaint  in  the  civil  action  set  forth 
the  circumstances  of  the  charge  against 
plaintiff  and  his  arrest,  examination,  and 
discharge.  It  is  alleged  in  this  pleading  that 
defendants  maliciously  and  -  without  probable 
cause  instigated  the  criminal  action ;  that  all 
of  the  allegations  therein  were  false;  and 
that  defendants  were  guilty  of  oppression 
and  fraud  in  bringing  the  criminal  action. 
There  were  elaborate  allegations  of  damage 
by  reason  of  the  prosecution  and  its  conse- 
quent publicity. 

The  answer  of  defendant  Davids  negatived 
the  material  allegations  of  the  complaint, 
and  further  alleged  that  on  or  about  April 
28,  1913,  and  thereafter,  M.  A.  Murphy  and 
M.  W.  Flndley  were  secretary  and  president, 
respectively,  of  the  Independent  Sewer  Pipe 
Company ;  that  they  were  acting  as  the  man- 
agers and  agents  of  that  corporation;  that 
as  such  managers  and  agents  they  had  enter- 
ed into  a  contract  to  furnish  terra  cotta  for 
the  Merchants'  National  Bank  Building,  in 
Los  Angeles;  and  that  while  this  contract 
was  in  full  force  Murphy  and  Flndley  assign- 
ed it,  attaching  to  said  contract  the  following 
agreement: 
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"Los  Angelea,  Gal.,  April  28,  1913. 
"The  Independent  Sewer  Pipe  Company  here- 
with transfers  the  within  payments  on  terra 
cotta  contract  hereto  attached  (the  original  of 
-which  is  now  on  file  in  the  county  clerk's  office 
in  Los  Angeles  County)  to  be  furnished  for  the 
Merchants'  National  Bank  Building,  to  be  erect- 
ed at  the  corner  of  Spring  and  Sixth  Streets. 

"It  is  understood  and  agreed  that  all  payments 
on  the  attached  contract  shall  be  paid  into  the 
First  National  Bank,  and  the  same  shall  be  ap- 
plied on  payments  of  notes  now  held  by  the 
First  National  Bank. 

"Independent  Sewer  Pipe  Company, 

"By  M.  W.  Findley,  President. 
"By  M.  A.  Murphy,  Secretary." 

It  was  farther  alleged  that  thereafter,  and 
prior  to  the  filing  of  the  complaint  In  the 
criminal  action,  Findley  and  Murphy  received 
$4,000  under  the  contract  for  furnishing  terra 
cotta  for  the  Merchants'  National  Bank 
Building,  "which  said  $4,000  said  Findley 
and  Murphy,  and  each  of  them,  failed,  re- 
fused, and  neglected  to  pay  into  or  deposit 
with  said  First  National  Bank,  but,  on  the 
contrary,  said  Findley  and  Murphy,  and  each 
of  there,  converted  said  $4,000  to  other  and 
different  uses";  that  thereafter  Davids  vis- 
ited the  office  of  Paul  Schenck,  Esq.,  an  at- 
torney at  law ;  that  he  presented  the  several 
contracts  and  agreements  to  Mr.  Schenck, 
"and  also  made  a  full,  fair,  and  truthful 
statement  of  all  the  facts  that  had  come  to 
his  knowledge  at  said  time  with  reference  to, 
and  Dearing  upon,  the  question  of  the  compli- 
ance of  said  Findley  and  Murphy  with  each 
and  all  of  said  contracts  and  agreements" ; 
and  that  after  Mr.  Schenck  read  the  con- 
tracts, heard  the  statement  of  defendant,  Da- 
vids, and  made  some  independent  investiga- 
tion into  the  facts  of  the  case,  the  said  attor- 
ney advised  defendant,  Davids,  that  the 
statement  and  facts  showed  that  Findley  and 
Murphy  were  guilty  of  embezzlement  There 
is  a  further  averment  that  Mr.  Schenck  plac- 
ed before  the  district  attorney  and  his  depu- 
ties the  statement  of  facts  obtained  from  de- 
fendant Davids  and  from  his  own  independ- 
ent investigation,  and  that  after  careful  con- 
sideration of  the  facts  so  presented,  'the  dis- 
trict attorney  and  his  deputies  gave  to  de- 
fendant Davids  their  opinions  that  the  said 
facts  and  acts  warranted  the  prosecution  of 
Findley  and  Murphy  on  a  charge  of  embez- 
zlement ;  and  that  upon  the  opinion  and  ad- 
vice of  Mr.  Schenck  and  the  district  attorney 
N  and  his  deputies,  defendant  Davids  swore  to 
the  complaint  in  the  criminal  action. 

Defendant  Lycurgus  Lindsay,  by  his  an- 
swer, asserted  that  he  did  not  influence  or 
Instigate  or  advise  "the  making,  swearing  to, 
or  filing  of  said  complaint"  in  the  criminal 
action.  He  followed  the  answer  of  bis  code- 
fendant  Davids,  in  the  allegations  touching 
the  assignment  of  the  contract  for  terra  cotta 
and  the  failure  to  pay  the  $4,000  collected  by 
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Murphy  and  Findley,  and  the  advice  of  Mr. 
Schenck  to  said  Davids. 

The  cause  was  tried  upon  the  issues  thus 
Joined,  and  the  jury,  in  response  to  special  In- 
terrogatories, found  that  defendant  Davids 
swore  to  the  criminal  complaint  at  the  sug- 
gestion or  with  the  knowledge  of  defendant 
Lindsay ;  that  Mr.  Schenck  was  acting  as  de- 
fendant Lindsay's  attorney  in  advising  de- 
fendant Davids  to  file  the  criminal  com- 
plaint; that  both  defendants  were  actuated 
by  malice ;  that  neither  of  defendants  stated 
to  Mr.  Schenck  in  full  the  facts  and  circum- 
stances before  the  bringing  of  said  criminal 
action ;  that  Mr.  Schenck  did  not  make  a 
complete  investigation  of  the  material  facts, 
In  addition  to  what  was  told  him  by  one  or 
both  of  defendants,  before  the  criminal  com- 
plaint was  sworn  to;  that  neither  defendants 
nor  Mr.  Schenck  stated  to  the  district  attor- 
ney all  the  material  facts  in  the  case  before 
the  criminal  complaint  was  filed;  that  de- 
fendants did  not  rely  entirely  upon  the  ad- 
vice of  the  attorneys  in  filing  said  complaint ; 
and  that  neither  of  the  defendants  honestly 
believed  M.  A.  Murphy  guilty  of  the  crime 
charged.  The  answer  of  the  jury  to  a  ques- 
tion involving  the  facts  and  circumstances 
which  defendants  failed  to  state  to  Mr. 
Schenck  was  as  follows: 

"They  did  not  fully  inform  Mr.  Schenck  that 
Mr.  Lindsay  had  agreed  to  furnish  the  money 
necessary  to  enable  the  Independent  Sewer  Pipe 
Company  to  carry  through  the  contract  with 
the  Merchants'  Fireproof  Building  Company. 

'They  did  not  fully  inform  Mr.  Schenck  that 
Mr.  Lindsay,  before  going  to  New  Orleans,  had 
authorized  Mr.  Findley  to  telegraph  him  for 
more  money  in  connection  with  the  Merchants' 
Fireproof  Building  contract  in  case  it  was 
needed. 

"They  did  not  inform  Mr.  Schenck  that  Mr. 
Lindsay  had  telegraphed  the  First  National 
Bank  of  L.  A.  that  he  expected  to  be  able  to 
take  over  the  $7,000  loon  by  himself  when  he 
returned  to  Los  Angeles. 

"They  did  not  inform  Mr.  .Schenck  that  the 
resolution  adopted  by  the  Independent  Sewer 
Pipe  Company  April  28,  1913,  pledged  to  the 
First  National  Bank  of  Los  Angeles  the  terra- 
cotta contract  with  the  Merchants'  Fireproof 
Building  Company  as  collateral  for  the  said 
note  ($12,500),  or  any  other  liability  or  liabil- 
ities of  the  said  corporation  to  the  said  First 
National  Bank  of  Los  Angeles  due,  or  to  be- 
come due,  or  that  may  be  hereafter  contracted." 

Appellants  contend:  First,  that  embezzle- 
ment was  committed  by  plaintiff;  second, 
that  in  any  event  there  was  probable  cause 
for  defendant  Davids  to  swear  to  the  crimi- 
nal complaint ;  third,  that  no  malice  towards 
Murphy  or  Findley  was  cherished  by  either 
defendant;  and,  fourth,  that  Lindsay  had 
nothing  to  do  with  the  matter  except  as  • 
witness. 

In  support  of  their  first  contention  appel 
lants  assert  that  Murphy  and  Findley  want 
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ed  to  borrow  money  for  their  company,  the 
Independent  Sewer  Pipe  Company;  that 
they  could  not  do  so  without  Lindsay's  in- 
dorsement; that  be  refused  such  indorse- 
ment unless  offered  some  protection;  that 
the  corporation  expected  to  collect  in  due 
course  $33,090  under  the  building  contract; 
that  Murpby  and  Pindley  agreed  that  if 
Lindsay  would  Indorse  the  corporation's  note 
and  the  bank  would  loan  $12,500  thereon, 
they  would  cause  the  corporation  to  hypothe- 
cate the  building  contract  as  collateral  secu- 
rity to  the  bank  for  said  note ;  that  this  was 
done,  and  thereafter  Murpby  and  Flndley 
collected  all  the  money  due  under  the  con- 
tract, and  despite  the  protests  of  Messrs. 
Lindsay  and  Davids,  they  placed  it  in  the 
general  account  of  the  corporation,  and 
checked  it  out  for  general  expenses,  includ- 
ing their  own  salaries.  Further,  they  con- 
tend that  it  makes  no  difference  whether  or 
not  the  sum  of  $4,000  specified  in  the  com- 
plaint in  the  criminal  action  was  appropri- 
ated to  the  personal  use  of  Messrs.  Murpby 
and  Flndley  or  either  of  them,  but  that  it  is 
sufficient  to  satisfy  the  statute  if  (as  they  as- 
sert is  the  fact)  it  was  appropriated  to  any 
use  or  purpose  "not  in  the  due  and  lawful  ex- 
ecution" of  the  trust  Penal  Code,  |  606. 

The  trouble  with  the  statement  of  facts  set 
forth  in  the  opening  brief  of  appellants  is 
that  It  omits  many  essential  matters. 

It  appears  from  the  record  that  there  was 
testimony  supporting  the  following  conclu- 
sions as  to  matters  of  fact: 

From  the  organization  of  the  Independent 
Sewer  Pipe  Company  in  1911  until  February 
16,  1915,  M.  W.  Flndley  was  president,  Ly- 
curgus  Lindsay  (one  of  the  defendants  here- 
in) was  vice  president,  and  M.  A.  Murphy 
(plaintiff)  was  secretary  and  treasurer.  De- 
fendant Lycurgus  Lindsay  had  been  person- 
ally guaranteeing  some  of  the  loans  made  to 
the  corporation.   Money  had  been  borrowed 
from  the  First  National  Bank,  which  was 
the  holder  of  a  note  for  $70,000,  personally 
indorsed  by  Mr.  Lindsay,  Mr.  Flndley,  and 
Mr.  Murphy.   A  time  came  when  there  was 
the  prospect  of  a  large  contract  for  terra 
cotta   (the  one  afterwards  secured).  Mr. 
Lindsay  went  to  the  factory  and  talked  to 
Mr.  Flndley,  the  president  of  the  corpora- 
tion, from  whom  he  learned  that  the  corpora- 
tion had  neither  sufficient  evpilproent  nor 
funds  with  which  to  undertake  the  project 
He  agreed  to  furnish  the  money,  and  finally 
it  was   determined    that   the  corporation 
should  borrow  $12,500.   Before  this  transac- 
tion was  consummated  a  resolution  was  duly 
passed,  authorizing  the  borrowing  of  said 
sum  aud  the  pledging  with  the  First  National 
Bank  of  the  contract  for  terra  cotta  as  secu- 
rity for  the  corporation's  note  for  $12,500, 
"or  any  other  liability  or  liabilities  of  the 
said  corporation  to  the  said  First  National 
Bank  of  Los  Angeles,  due  or  to  become  due 


or  that  may  be  hereafter  contracted."  This 
resolution  was  thoroughly  well  known  to 
both  defendant  Davids  and  to  defendant 
Lindsay  (who  is  the  former's  father-in-law). 
The  note  for  $12,500  was  indorsed  like  the 
one  for  $70,000,  by  the  president,  vice  presi- 
dent and  secretary  of  the  corporation.  Sub- 
sequently, and  before  any  payments  on  the 
terra  cotta  contract  had  been  made,  more 
money  was  needed  by  the  corporation  to  car- 
ry on  the  business,  and  the  president  talked 
with  Mr.  Lindsay  about  raising  it  The  vice 
president  was  about  to  leave  the  city,  but  he 
said  that  if  the  necessary  money  could  not  be 
raised  without  his  guaranty  to  wire  him  for 
it.  This  was  done,  and  on  October  9,  1913, 
the  following  telegram  was  received  from 
New  Orleans: 

"First  National  Bank,  Los  Angeles,  California. 

"Findley  wires  me  of  needs  for  factory  seven 
thousand  dollars.  I  will  guarantee  same.  Ex- 
pect to  be  able  to  take  lone  over  myself  in  re- 
turn-  L.  Lindsay." 


The  money  was  loaned  upon  the  corpora- 
tion's note  for  $7,000,  backed  by  the  tele- 
gram. This  note  was  not  personally  indors- 
ed by  either  Mr.  Murphy  or  Mr.  Findley. 

It  will  be  seen  from  the  foregoing  that  the 
assigned  contract  for  about  $33,000  was 
pledged  as  security  equally  for  the  notes  for 
$70,000,  $12,500,  and  $7,000. 

On  October  25,  1913,  the  first  payment  on 
the  contract  for  terra  cotta  was  made.  The 
amount  was  for  $4,000  (the  very  sum  speci- 
fied in  the  criminal  complaint  as  embezzled 
by  Messrs.  Murphy  and  Flndley).  Subse- 
quent installments  were  paid  until  the  whole 
amount  had  been  received  by  the  corporation 
on  April  9, 1914.  This  was  all  placed  to  the 
credit  of  the  Independent  Sewer  Pipe  Com- 
pany In  the  First  National  Bank— a  fact 
known  to  the  defendants  in  this  action.  In- 
deed, B.  M.  Davids  himself  collected  and  de- 
posited nearly  $27,000  of  this  money.  He 
and  his  father-in-law  both  were  in  a  position 
to  know  that  this  money  was  used  in  the  op- 
eration of  the  business  of  the  corporation. 
Both  knew  that  the  $7,000  had  been  paid,  be- 
fore the  arrest  of  the  two  officers  of  the  cor- 
poration, from  the  funds  to  the  credit  of  the 
Independent  Sewer  Pipe  Company  in  the 
First  National  Bank.  It  is  to  be  remembered 
that  this  note  carried  no  personal  obligation 
(as  did  the  other  two)  of  the  two  officers, 
Findley  and  Murphy,  who,  under  a  general 
authorization  of  the  corporation,  signed  the  ' 
check  for  Its  payment.   It  was  in  evidence 
that  the  payment  of  this  smaller  note,  In- 
stead of  anything  on  account  of  the  note  for 
$12,500,  was  approved  by  Mr.  Lindsay  and  by 
the  bank.   Both  E.  M.  Davids  and  Lycurgus 
Lindsay  knew  that  part  of  the  money  collect- 
ed on  the  contract  for  terra  cotta  was  used  in 
the  ordinary  business  of  the  company.  In- 
deed, the  latter  testified  as  follows: 
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"Q.  You  did  know,  as  a  matter  of  fact,  that 
what  application  had  been  made  of  that  money 
was  in  the  general  running  of  the  company 
and  the  paying  of  expenses,  did  yon  not?  A. 
Yes,  sir." 

It  was  not  until  after  Mr.  Lindsay  had 
been  compelled  to  pay  the  two  notes  for  $70,- 
000  and  $12,500  that  the  prosecution  was  un- 
der taken. 

[1]  From  the  foregoing  it  is  quite  evident 
that  the  jury  was  amply  Justified  in  believ- 
ing, as  did  the  magistrate  before  whom  plain- 
tiff (then  defendant  in  the  criminal  case)  was 
examined,  that  no  criminal  intent  was  prov- 
en on  the  part  of  Mr.  Murphy,  and  that  the 
application  of  the  moneys  received  from  the 
contract  was  with  the  knowledge  and  acqui- 
escence of  all  the  persons  concerned.  In  this 
connection  it  is  to  be  remembered  that  the 
assigned  contract  was  in  the  bank's  posses- 
sion, and  the  bank  had  the  right  to  collect 
and  apply  the  moneys  had  it  seen  fit  so  to 
do. 

We  next  will  consider  the  position  of  de- 
fendants with  reference  to  probable  cause. 
Before  the  complaint  in  the  criminal  action 
was  filed,  both  E.  M.  Davids  and  Lycurgus 
Lindsay  were  advised  by  Mr.  Schenck  and  by 
certain  prosecuting  officers,  yet  the  Jury 
found,  as  we  have  indicated  above,  that  full 
and  free  disclosure  of  all  the  facts  was  not 
made  either  to  private  or  to  public  counsel 
and  that  neither  the  complaining  witness  nor 
his  father-in-law  honestly  believed  either  Mr. 
Murphy  or  his  associate  guilty  of  embezzle- 
ment. 

There  are  elaborate  discussions  In  the 
briefs  upon  the  matter  of  the  support  (or  lack 
of  it)  in  the  testimony  for  the  special  find- 
ings. It  will  not  be  necessary,  however,  to 
review  the  record  in  which,  as  respondent  as- 
serts, the  evidence  concerning  the  special 
findings  of  the  jury  is  sufficiently  conflicting 
to  warrant  the  court  in  refusing  to  Interfere 
with  said  findings.  If  the  defendants  did  not 
rely  upon  the  advice  of  Mr.  Schenck  regard- 
ing the  guilt  of  the  president  and  secretary 
of  the  corporation  of  the  crime  of  embezzle- 
ment, there  was  a  want  of  probable  cause 
which  was  sufficient  to  defeat  the  defense  of 
"advice  of  counsel."  The  Jury  found  that 
neither  Mr.  Davids  nor  Mr.  Lindsay  relied 
entirely  on  advice  of  counsel.  That  they  did 
not  rely  upon  the  advice  of  counsel  and  did 
not  believe  in  the  guilt  of  Mr.  Murphy  and 
his  associate  were  conclusions  that  the  jury 
was  justified  in  reaching.  Although  defend- 
ant Lindsay  swore  that  he  had  nothing  to  do 
witb  swearing  to  the  complaint,  or  suggest- 
ing that  Davids  swear  to  it,  plaintiff  showed 
that,  upon  cross-examination  at  the  prelimi- 
nary examination,  he  had  made  the  admis- 
sions indicated  by  the  following  answers  to 
the  questions  set  forth  below: 

"Q.  Didn't  you  suggest  that  it  would  be  bet- 
ter for  him  to  do  it  than  you?  A.  I  think  I 


suggested — they  were  threatening  about  this 
case,  if  it  was  brought  up  they  were  going  to 
sue  me  for  damages.  That  is  the  only  thing 
I  talked  about  the  matter.  Q.  And  therefore 
that  this  prosecution  should  be  commenced? 
A.  I  did  not  say  anything  about  that  Q.  Who 
did  you  say  was  threatening  to  sue  you  for 
damages?  A.  None  of  them  threatened  me,  but 
that  was  the  talk,  and  some  of  their  friends 
came  to  me  and  said  that  if  I  took  this  up  I 
would  be  laying  myself  liable  for  damages.  Q. 
Did  you  tell  that  to  Mr.  Davids?  A.  I  don't 
remember  whether  I  told  that  to  Mr.  Davids. 
Q.  It  was  a  conversation  with  Mr.  Davids  I 
was  asking  you  about.  A.  I  think  it  was  Mr. 
Davids  spoke  to  me  about  it.  Q.  He  reported 
it  to  you?    A  Yea,  sir." 


[2,  »]  At  the  trial  of  this  case  the  same  de- 
fendant, after  stating  that  the  prosecution 
had  been  commenced  after  the  attorney  em- 
ployed by  him  ha*  examined  the  books  of  the 
corporation,  gave  testimony  as  indicated  be- 
low: 

"Q.  Did  your  attorney,  after  that  examina- 
tion, report  to  you  that  he  had  found  any  evi- 
dence that  Mr.  Findley  or  Mr.  Murphy  had 
converted  any  portion  of  that  money  to  their 
own  personal  use  7  A.  I  do  not  remember ' 
whether— I  couldn't  say  that  they  had.  Q.  Did 
your  attorney  report  to  you,  after  that  exam- 
ination, anything  to  the  contrary,  anything  oth- 
er than  that  they  had  deposited  every  cent  of  it 
in  the  First  National  Bank?  A.  They  report- 
ed to  me  that  they  had  not  applied  it  on  the 
note.  Q.  Simply  that  they  had  not  applied  it 
on  the  $12,500  note?  He  did  not  report  to  you 
that  they  had  applied  it  to  any  purpose  of  their 
own?  A.  That  I  couldn't  say;  he  did  not  re- 
port to  me  how  they  had  applied  it." 


The  evidence  showed  that  defendant  Da- 
vids had  the  same  knowledge  of  the  affairs 
of  the  corporation  as  did  his  father-in-law, 
and  it  follows  that  neither  of  them  depended 
upon  advice  of  counsel,  knowing,  as  they  did, 
that  no  crime  had  really  been  committed. 
Whether  or  not  defendants  acted  bona  fide 
upon  counsel's  advice  Is  a  question  for  the 
Jury.  Potter  v.  Seale,  8  Cal.  217.  Advice  of 
counsel  is  no  defense  if  the  person  who  pre- 
tends that  he  acted  upon  It  did  not  believe 
the  accused  was  guilty.  Vann  v.  McCreary, 
77  Cal.  434,  19  Pac.  826.  We  are  convinced 
that  the  defense  of  "probable  cause"  in  this 
case  was  properly  held  to  be  unavailing. 

There  was  a  showing  of  malice  towards 
Messrs.  Murphy  and  Findley.  The  arrest  of 
plaintiff,  Murphy,  and  Findley  occurred  after 
there  had  been  litigation  adverse  to  the  in- 
terests of  defendant  Lindsay,  which  he  be- 
lieved to  have  been  instigated  by  them.  This 
and  other  circumstances  connected  with  the 
case,  notably  the  continuance  of  friendly  busi- 
ness relations  among  all  the  parties  long  aft- 
er these  defendants  knew  all  of  the  facts  con- 
cerning the  alleged  "embezzlement,"  Justify 
the  reasonable  deduction  that  a  desire  for 
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revenge,  growing  out  of  business  differences, 
was  the  real  motive  for  the  prosecution. 

[4]  That  defendant  Lindsay  was  something 
more  than  a  mere  witness  in  the  criminal 
case  was  also  properly  deducible  from  the 
evidence.  Admittedly,  he  employed  special 
counsel  for  the  prosecution  and  conferred 
with  counsel  and  with  his  son-in-law  upon 
the  various  aspects  of  the  case.  True,  he  as- 
serted that  he  believed  that  the  prosecution, 
if  any,  would  be  by  indictment,  but  the  testi- 
mony was,  we  believe,  sufficient  to  justify 
the  conclusion  that  he  was  the  real  instigator 
of  the  prosecution  by  complaint. 

[I]  Certain  alleged  errors  of  law  are  spec- 
ified by  appellants.  First  of  these  was  the 
offering  and  receiving  of  certain  portions  of 
defendant  Lindsay's  testimony  taken  at  the 
preliminary  examination  in  the  case  of  Peo- 
ple, etc.,  v.  Findley  and  Murphy.  The  con- 
tention is  that  such  testimony  may  not  be 
used  unless  the  witness  be  deceased  or  other- 
wise unavailable  (citing  2  Wigmore  on  Evi- 
dence, |  1416).  The  parts  of  the  transcript 
admitted  in  evidence  were  not  offered  as  a 
deposition  In  lieu  of  the  testimony  of  a  wit- 
ness, but  as  admissions  of  the  defendant 
.Lindsay  regarding  his  connection  with  the 
institution  of  the  prosecution.  It  was  clearly 
admissible  upon  the  Issues  Joined  by  plain- 
tiff's averment  that  he  did  take  part  therein 
and  his  own  denial  of  that  allegation.  Sec- 
tion 1870,  subd.  S,  Code  Civ.  Proc. ;  Macomb- 
er  v.  Blgelow,  126  Cal.  9,  68  Pac.  312. 

Testimony  regarding  plaintiff's  good  rep- 
utation in  the  community  was  admitted  In 
advance  of  any  attack  by  defendants  upon 
such  reputation.  This  is  specified  as  error 
upon  the  authority  of  Davis  v.  Hearst,  160 
Cal.  143-185,  116  Pac.  530,  and  1  Wharton's 
Law  of  Evidence,  §  50.  Respondent's  counsel 
contend  that  the  rule  in  cases  of  malicious 
prosecution  Is  different  from  that  ordinarily 
applicable  in  other  actions,  and  that  it  ad- 
mits proof  of  his  good  character  as  a  part  of 
plaintiff's  case.  In  this  behalf  they  cite 
Thurkettle  v.  Frost,  137  Mich.  115, 100  N.  W. 
283,  4  Ann.  Cas.  836,  839,  840,  and  Calhoun 
v.  Bell,  136  La.  149,  66  South.  761,  Ann.  Cas. 
1916D,  at  pages  1168,  1169. 

[I]  We  are  constrained  to  follow  the  rule 
declared  In  the  opinions  in  those  cases,  sup- 
ported as  it  is  by  the  great  weight  of  authori- 
ty that  in  suits  for  damages  because  of  mali- 
cious prosecution  the  good  reputation  of  the 
plaintiff  has  a  direct  bearing  on  the  question 
of  probable  cause,  and  may  therefore  be 
preven  in  chief,  especially  when  such  reputa- 
tion is  known  to  the  defendant  or  defendants, 
>  [7, 1]  The  court  sustained  respondent's  ob 
Jection  to  the  question  propounded  by  the  at 
toraeys  for  the  defendants:  "Did  you  hon- 
estly, in  your  conversations  with  them,  state 
to  them  everything  that  you  knew  or  had 
learned  touching  that  matter  [whether  Mur- 
phy was  guilty  of  embezzlement]?"  The  ob- 


jection went  to  the  word  "honestly,"  as  call- 
ing for  a  conclusion  of  the  witness.  It  waa 
for  the  Jury  to  determine  from  the  evidence 
whether  or  not  defendants  related  their 
knowledge  of  plaintiff  and  his  acts  honestly. 
The  objection  was  properly  sustained.  His 
belief  on  the  subject  of  plaintiff's  guilt  would 
have  been  admissible  (Runo  v.  Williams,  162 
Cal.  444,  122  Pac.  1082),  but  the  question,  in 
the  form  in  which  it  was  propounded,  was 
vulnerable  to  the  particular  objection  leveled 
at  it 

[•]  It  is  next  asserted  by  appellants  that 
the  question  of  probable  cause  was  not  deter- 
mined by  the  court,  but  was  erroneously  left 
to  the  Jury.  In  this  behalf  certain  instruc- 
tions are  quoted  and  criticized.  For  exam- 
ple, the  Jurors  were  Instructed  as  follows: 

"In  order  to  determine  that  the  plaintiff  waa 
guilty  of  the  crime  of  embezzlement,  it  must 
appear  from  a  preponderance  of  the  evidence  in 
this  case  that  the  plaintiff  had  under  bis  con- 
trol the  sum  of  $4,000  on  or  about  the  date 
charged,  as  a  trustee,  or  one  of  the  trustees  or 
agents,  •  •  •  and  for  the  use  of,  *  *  * 
and,  having  it  so  under  his  control,  fraudulently 
and  unlawfully  appropriated  it  to  some  use  or 
purpose  not  in  the  due  and  lawful  execution  of 
his  trust." 

This  is  declared  by  appellants  to  be  leaving 
to  the  Jury  the  question  of  the  existence  or 
nonexistence  of  "probable  cause,''  and  there- 
fore erroneous;  and  Ball  v.  Rawles,  98  CaL 
222,  28  Pac.  937,  27  Am.  St  Rep.  174,  is  cited 
as  holding  that  the  question  of  "probable 
cause"  Is  one  of  law  for  the  court  The  crit- 
icism is  without  merit.  One  of  the  pleaded 
assertions  of  the  defendants  was  that  plain- 
tiff was  in  fact  guilty  of  embezzlement  The 
Instruction  quoted  above,  and  others  of  simi- 
lar import'  properly  left  to  the  Jury  the  solu- 
tion of  this  issue. 

Other  instructions  contained  the  statement 
that  for  the  plaintiff -to  prevail  certain  things 
must  concur,  among  them  being  that  the  de- 
fendants acted  in  charging  plaintiff  with 
crime  "without  probable  cause,"  but  again 
and  again,  throughout  the  charge,  the  Jurors 
were  told  that  the  question  of  probable  cause 
was  one  of  law  with  which  they  had  nothing 
to  do — that  they  were  to  determine  questions 
of  fact  upon  which  the  court  must  base  Its 
decision  as  to  the  probable  cause  or  want  of 
it 

[10]  By  another  instruction  upon  the  de- 
fense that  advice  of  counsel  had  been  follow- 
ed, the  Jurors  were  told  that  defendants, 
"thus  seeking  to  Justify  their  acts  in  the 
premises,"  must  not  only  show  by  a  prepon- 
derance of  evidence  that  they  disclosed  to 
counsel  all  material  facts  known  to  them, 
"but  also,  If  they  had  reasonable  ground  to 
believe  that  other  facts  existed  tending  to 
exculpate  the  person  accused,  they  should  ei- 
ther themselves  make  inquiry  as  to  such  oth- 
er facts  or  disclose  their  belief  of  such  other 
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facte  to  said  counsel  that  such  counsel  might 
have  an  opportunity  .to  make  such  inquiry." 
This  instruction  was  not  opposed  to  the  doc- 
trine of  Dunlap  v.  New  Zealand  Fire  &  Ma- 
rine Insurance  Co.,  109  Cal.  365,  42  Pac.  29. 
In  that  case  it  was  held  that  a  defendant  is 
not  required,  in  addition  to  stating  to  his  le- 
gal adviser  all  the  material  facts  of  the  case 
of  which  he  has  knowledge,  to  go  further  and 
use  diligence  in  the  procurement  of  other- 
facts.  But  if  he  have  reason  to  believe  that 
there  are  other  facts  bearing  upon  the  guilt 
or  Innocence  of  the  accused  be  must  either 
disclose  that  belief  or  himself  make  Inquiry 
to  ascertain  the  facts  in  relation  to  the  mat- 
ter. This  distinction  is  clearly  defined  in  the 
opinion  in  Scrivani  v.  Dondero,  128  Cal.  31, 
60  Pac.  463.  Probably,  the  instruction  which 
we  are  now  considering  was  prepared  with 
that  opinion  before  the  draughtsman. 

We  do  not  find  it  necessary  to  comment  up- 
on all  of  the  instructions  to  which  appellants 
present  objections.  We  have  examined  the 
charge,  which,  as  a  whole,  very  fully,  fairly, 
and  correctly  stated  the  rules  of  law  proper- 
ly to  be  observed  by  the  Jury. 

[11]  Mr.  Findley,  while  on  the  witness 
stand,  was  asked  about  a  conversation  with 
Mr.  Davis.  Without  objection  he  detailed  a 
part  of  the  conversation,  involving  a  state- 
ment that  "Mr.  Lindsay  was  going  to  bring 
a  criminal  action."  At  this  point  the  court 
asked  if  there  was  any  objection,  and,  after 
some  discussion,  witness  proceeded  to  testify, 
without  objection,  after  the  court  had  told 
the  Jury  that  the  conversation  could  "only 
bind  Mr.  Davids  and  not  Mr.  Lindsay."  The 
conversation  as  related,  however,  involved  al- 
leged statements  by  defendant  Davids,  re- 
garding defendant  Lindsay,  among  others, 
that  the  latter  was  not  going  to  institute  the 
action  himself,  but  was  going  to  make  Da- 
vids do  it.  After  these  statements  had  been 
detailed  by  the  witness,  counsel  moved  that 
"the  statement  of  what  Davids  said  be  strick- 
en out  so  far  as  Mr.  Lindsay  is  concerned, 
and  that  the  Jury  be  admonished  to  disre- 
gard it  as  to  Mr.  Lindsay."  To  this  motion 
the  court  replied: 
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SPEAR  et  al.  v.  MONROE,  Judge  of  Superior 
Court,  et  al.  (L.  A.  6381.) 

(Supreme  Court  of  California.  Dec.  22,  1919.) 

Appeal  and  ebbob  «=>607(1)  —  Filing  of 
notice  to  pbepabe  becobd  jubi8dictional 
as  to  becobd. 

Failure  to  file  notice  requesting  preparation 
of  a  record  under  Code  Civ.  Proc.  §  953a,  within 
ten  days  as  required  by  such  section,  went  to 
the  jurisdiction  in  so  far  as  the  preparation  ot 
the  record  was  concerned,  at  least  in  the  ab- 
sence of  an  order  of  the  trial  court  relieving  the 
party  from  his  default  in  the  matter  of  filing 
such  notice,  and  it  was  immaterial  that  a  notice 
of  appeal  had  been  filed,  and  that  there  was  an 
order  of  the  judge  made  ex  parte  granting  fur- 
ther time  for  the  preparation  of  the  record  od 
account  of  the  inability  of  the  reporter  to  finish 
the  same  within  the  time  specified  in  the  sec- 
tion; such  order  being  made  by  the  judge  in 
ignorance  of  the  fact  that  no  notice  had  bees 
filed  in  time. 

In  Bank. 

Petition  by  William  C.  Spear  and  others 
for  writ  of  mandate  prayed  to  Be  directed  to 
Charles  Monroe,  as  Judge  of'  the  Superior 
Court  of  Los  Angeles  County,  and  others 
Writ  denied'. 

Geo.  M. 
tioners. 


Harker,  of  Los  Angeles,  for  petl- 


"It  does  not  refer  to  anybody  but  Mr.  Lind- 
say, and  should  not  have  been  admitted  at  all, 
but  you  did  not  make  an  objection,  and  I  am 
not  going  to  strike  it  out  now." 

The  ruling  was  proper  under  the  circum- 
stances. The  Jurors  had  been  instructed  that 
defendant  Lindsay  was  not  bound  by  the  con- 
versation. That  was  all  that  the  court  could 
well  do  If  the  conversation  was  admitted  at 
all,  and  it  had  been  admitted  without  legal 
objection. 

No  other  alleged  errors  demand  discussion. 
The  Judgment  is  affirmed. 

We  concur:    LENNON,  J.;  WILBUR,  J. 


PER  CURIAM.  Proceeding  in  mandate 
looking  to  compelling  the  Judge  of  the  trial 
court  to  settle  and  certify  a  proposed  record 
on  appeal  under  section  953a,  Code  of  Civil 
Procedure,  and  to  requiring  the  clerk  to  cer- 
tify and  forward  record  of  judgment  roll, 
etc.,  prepared  under  said  section.  The  peti- 
tion shows  that  the  notice  requesting  prepa- 
ration of  said  record  required  by  the  section 
was  not  filed  within  ten  days  after  notice  of 
entry  of  the  Judgment  The  failure  to  file 
such  a  notice  within  the  time  specified  In  the 
section  goes  to  the  Jurisdiction  In  so  far  as 
the  preparation  of  the  record  Is  concerned,  at 
least  in  the  absence  of  an  order  of  the  trial 
court  relieving  the  party  from  his  default  in 
the  matter  of  filing  such  notice.  See  Estate 
of  Keating,  158  Cal.  109, 110  Pac.  109;  Flake 
v.  Gosbey,  168  Cal.  334,  143  Pac.  611. 

The  fact  that  a  notice, of  appeal  has  been 
filed  is  altogether  immaterial  In  so  far  as  the 
effect  of  a  failure  to  file  this  notice  for  the 
preparation  of  a  record  is  concerned. 

The  order  of  the  judge,  made  ex  parte, 
granting  further  time  for  the  preparation  of 
the  record  on  account  of  the  inability  of  the 
reporter  to  finish  the  same  within  the  time 
specified  in  the  seetlon,  is  likewise  Immate- 
rial here.  It  was  not  an  order  relieving  the 
party  from  his  default  in  the  matter  of  filing 
the  notice,  and  was  made  by  the  judge  in  Ig- 
norance of  the  fact  that  no  notice  had  been 
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filed  In  time  The  court  was  Justified  In  va- 
cating the  same  and  in  refusing  to  settle 
and  certify  the  transcript,  as  was  also  the 
clerk  in  refusing  to  forward  any  record  pre- 
pared under  that  section. 

The  application  for  a  writ  of  mandate  la 
denied. 

All  concur,  except  MELVIN,  J.,  absent 


COOK  v.  NOBLE,  City  Recorder. 
(Supreme  Court  of  California.   Dec.  18,  1919.) 

1.  Justices  op  the  peace  <8=»13  —  Justice 
mat  not  pbactice  law  before  city  record- 
er ik  county  op  justice's  residence. 

Under  Code  Civ.  Proc.  §  171,  prohibiting 
justices  of  the  peace  from  practicing  law  be- 
fore any  justice  court  in  the  county  in  which 
lie  resides,  a  justice  may  not  practice  before  city 
recorder  of  city  in  the  county  in  which  the  jus- 
tice resides;  the  recorder's  court  being  prac- 
tically a  justice's  court. 

i 

2.  Mandamus  <8=»12— Will  not  lie  to  com- 
pel PERFORMANCE  OF  ILLEGAL  ACTS*. 

MondamuB  will  not  lie  to  compel  the  per- 
formance of  acts  which  are  illegal,  contrary  to 
public  policy,  or  which  tend  to  aid  an  unlawful 
purpose. 

In  Bank. 

Mandamus  by  George  M.  Cook  against  C. 
G.  Noble,  City  Recorder  of  the  City  of  Taft 
County  of  Kern,  State  of  California.  Writ 
denied. 

Geo.  M.  Cook,  of  Taft,  in  pro.  per. 

PER  CURIAM.  [1, 2]  Petitioner,  a  justice 
of  the  peace  In  Kern  county,  seeks  a  writ  of 
mandamus  to  compel  respondent,  city'  re- 
corder of  the  city  of  Taft,  in  Kern  county, 
to  allow  him  to  practice  law  before  him. 
Section  171,  Code  of  Civil  Procedure,  pro- 
vides: "Nor  shall  any  justice  of  the  peace 
practice  law  before  any  Justice's  court  In  the 
county  In  which  he  resides."  In  view  of  the 
nature  and  jurisdiction  of  a  recorder's 
court  In  a  city  or  town,  it  being  practically 
a  Justice's  court,  we  are  satisfied  it  comes 
within  the  spirit  and  policy  of  the  provision 
of  section  171,  Code  of  Civil  Procedure,  that 
we  have  quoted,  and  that  petitioner  has  no 
lawful  right  to  practice  In  respondent's  court. 
Regardless  of  any  other  question  presented, 
it  is  well  settled  that  mandamus  will  not  lie 
to  compel  the  performance  of  acts  which  are 
illegal,  contrary  to  public  policy,  or  which 
tend  to  aid  an  unlawful  purpose.  See  God- 
win v.  Carolina  Telephone  &  Tel.  Co.,  136 
N.  C.  268,  48  S.  E.  636,  67  L.  R.  A.  251,  103 
Am.  St  Rep.  941,  1  Ann.  Cas.  203,  and  note. 


The  application  for  a  writ  of  mandamus  la 

denied. 

ANGELLOTTI.  O.  J.,  and  WILBUR,  LAW- 
LOR,  OLNEY,  and  SHAW,  JJ.,  concur. 


TUCKER  v.  SCOTT  et  aX    (L.  A.  6300.) 
(Supreme  Court  of  California.   Dec  23,  1919.) 

1.  Appeal  and  error  <S=>757(2)— Failure  to 

PRINT  ANSWER  OR  STATE  ISSUES  IN  BRIEF 
PERMITS  ASSUMPTION  THAT  ANSWER  ADMIT- 
TED ISSUE. 

In  action  for  purchase  price  of  stock,  where 
defense  was  that  the  stock  had  not  been  deliv- 
ered, court  on  defendant* a  appeal  on  typewrit- 
ten transcript  from  judgment  for  plaintiff  had 
the  right  under  Code  Civ.  Proc  f  953c,  to  as- 
sume, on  defendant's  failure  to  print  answer  or 
state  the  issue,  that  the  answer  admitted  the 
delivery. 

2.  CORPORATIONS  <8=»116— DELIVERY  OF  STOCK 
BT  DELIVERY  OF  CERTIFICATE  TO  AND  AP- 
PROVAL BY  BUYER'S  ATTORNEY. 

Where  duly  indorsed  certificates  of  stock 
were  produced  and  tendered  by  seller,  were  ap- 
proved by  buyer's  attorney,  and  remained  for 
some  days  in  buyer's  offices,  there  was  a  deliv- 
ery of  the  stock  under  Civ.  Code,  |  1141,  and 
notwithstanding  section  1503,  seller  was  enti- 
tled to  recover  purchase  price. 

3.  Appeal  and  error  «=»1 167— Adoption  of 
wrong  remedy  harmless  where  proper  re- 
covery had. 

In  action  for  purchase  price  of  stock,  where 
conceded  facts  showed  plaintiff  entitled  thereto, 
court  on  appeal  from  judgment  for  plaintiff  will 
not  consider  whether  the  appropriate  remedy 
was  an  action  for  damages  for  breach  of  con- 
tract, there  being  no  miscarriage  of  justice,  un- 
der Const,  art.  6,  §  4%,  since  the  measure  of  ✓ 
plaintiff's  recovery  in  action  for  damages  for 
breach  of  contract  would  have  been  the  same 
as  in  action  for  recovery  of  purchase  price  un- 
der Civ.  Code,  |  3310. 

Department  2. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  John  W.  Shenk,  Judge. 

Action  by  J.  E.  Tucker  against  W.  C.  Scott 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants appeal.  Affirmed. 

Arnold  Praeger,  of  Los  Angeles,  for  appel- 
lants. 

Andrew  M.  Strong,  of  Los  Angeles,  for  re- 
spondent 

WILBUR,  J.  Plaintiff  recovered  Judgment 
for  $2,28.7.50  for  the  purchase  price  of  61 
shares  of  stock  of  the  Greenwood  Advertis- 
ing Company  (Western).  Defendant  appeals. 
The  agreement  of  sale  Is  in  writing.  The  only 
question  raised  by  the  appellants  Is  as  to 
whether  or  not  the  stock  was  delivered.  This 
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question  becomes  material  only  if  the  agree- 
ment of  Bale  was  executory.  We  will  assume 
for  the  purpose  of  the  decision  that  the  con- 
tention of  the  appellants  in  that  respect  is 
correct.  The  plaintiff  alleged  and  the  court 
found  that  the  stock  was  delivered  to  appel- 
lants on  the  15th  day  of  January,  191?.'  The 
appeal  is  presented  upon  a  typewritten  tran- 
script, and  the  appellants  print  a  copy  of  the 
complaint  in  their  brief,  but  neither  print  the 
answer  thereto  nor  state  the  issue  raised 
thereby,  contenting  themselves  in  that  respect 
with  the  following  statement: 

"Thereafter  defendants  answered,  and  in  due 
course  a  trial  was  had,  and  the  court,  a  jury 
having  been  waived,  made  findings  in  conformity 
with  the  complaint  and  gave  judgment  for  plain- 
tiff, and  are  as  follows:  [Then  follows  a  copy 
of  the  findings  of  fact  and  conclusions  of  law 
and  judgment,  in  part  as  follows:]  From  the 
evidence  adduced  and  the  facts  admitted  by 
the  pleadings  herein  the  court  finds:  *  •  • 
Third.  That  plaintiff  has  performed  all  the  con- 
ditions in  said  agreement  on  his  part  to  be  per- 
formed, and  said  plaintiff  did,  on  January  15, 
1917,  deliver  to  defendants  and  each  and  all 
of  them  the  shares  of  stock  described  in  said 
complaint,"  etc. 

[1,2]  Because  of  the  failure  to  state  the 
Issue  or  print  the  answer,  we  would  be  justi- 
fied In  assuming  in  favor  of  the  judgment 
that  the  answer  admitted  the  delivery.  Code 
Civ.  Proc.  |  958c.  However,  an  inspection  of 
the  typewritten  transcript  shows  that  the  de- 
livery was  denied,  and  that  this  was  the  only 
issue  In  the  case.  The  appellants  admit  the 
making  of  the  contract  and  the  refusal  to  pay 
the  purchase  price  of  the  stock,  and  claim 
that  plaintiff's  remedy  is  an  action  for  breach 
of  contract,  instead  of  an  action  for  the  pur- 
chase price  of  the  stock.  The  difficulty  be- 
tween the  parties  arose  at  the  time  and  place 
fixed  for  the  transfer  of  the  certificates  of 
stock  and  the  payment  of  the  purchase  price. 
At  that  time  the  appellants  refused  to  pay 
the  purchase  price  unless  the  respondent 
would  sign  a  written  agreement,  then  produc- 
ed, that  he  would  not  engage  in  the  advertis- 
ing business  within  a  certain  district  and  cer- 
tain time  therein  specified.  The  respondent 
was  under  no  obligation  to  sign  this  agree- 
ment, and  refused  to  do  so,  and  appellants 
thereupon  refused  to  pay  the  purchase  price 
of  the  stock.  There  is  no  dispute  that  at  the 
time  and  place  specified  the -stock  certificates 
were  produced,  duly  indorsed,  and  tendered  to 
the  appellants,  and  that  the  certificates  of 
stock  remained  in  the  office  of  the  appellants 
for  some  days  thereafter.  One  of  the  re- 
spondent's witnesses  testified  that  the  stock 
certificates  were  handed  to  the  appellants' 
attorney,  in  their  presence,  and  that  he  ex- 
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amined  the  indorsement  "and  said  something 
about  this  being  the  number  of  shares,  all 
right,  and  everything  was  all  right,  and  then 
Mr.  Praeger  [appellants'  attorney]  pulled  out 
of  his  coat  pocket — inside  coat  pocket — a  pa- 
per with  a  cover  on  it,  •  *  •  and  he  said, 
'Everything  is  all  right  now,  and  we  have  no 
complaint.' "  The  document  referred  to  was 
a  draft  of  a  proposed  agreement  by  which  re- 
spondent was  to  undertake  not  to  engage  in 
the  advertising  business.  The  evidence  was 
clearly  sufficient  to  establish  the  fact  of  de- 
livery. Appellants  contend,  however,  that  an 
intention  to  accept  Is  essential  to  a  delivery, 
and  that  the  facts  and  circumstances  show 
that  the  defendants  did  not  intend  to  accept 
the  title  to  the  stock  unless  they  secured  this 
additional  agreement.  The  measure  of  plain- 
tiff's recovery,  however,  would  be  the  same 
whether  the  defendants  intended  to  accept  the 
stock  or  not.  The  title  passes  "when  the  buy- 
er has  accepted  the  thing,  or  when  the  seller 
has  completed  it,  prepared  It  for  delivery,  and 
offered  it  to  the  buyer,  with  intent  to  transfer 
the  title  thereto.  •  •  • "  Section  1141,  Civ. 
Code.  "The  detriment  eaused  by  the  breach 
of  a  buyer's  agreement  to  accept  and  pay  for 
personal  property,  the  title  to  which  is  vested 
in  him,  is  deemed  to  be  the  contract  price." 
Section  8310,  Civ.  Code. 

[3]  Upon  the  conceded  facts  the  plaintiff 
la  entitled  to  recover  the  purchase  price  of 
the  stock.  Therefore  on  appeal  we  will  not 
consider  whether  the  appropriate  remedy  was 
for  damages  or  for  the  purchase  price,  as  the 
recovery  would  be  the  same  in  either  case, 
and  a  judgment  for  the  purchase  price  is  not 
only  no  miscarriage  of  justice  (Const,  art.  6, 
§  4%)  but  is  exact  justice.  Appellants  con- 
tend that,  treated  as  an  offer  of  performance, 
the  conduct  of  the  respondent  violates  section 
1503  of  the  Civil  Code,  which  provides  as  fol- 
lows: 

"The  person  offering  a  thing,  other  than  mon- 
ey, by  way  of  performance,  must,  if  he  means 
to  treat  it  as  belonging  to  the  creditor,  retain 
it  as  a  depositary  for  hire,  until  the  creditor 
accepts  it,  or  until  he  has  given  reasonable  no- 
tice to  the  creditor  that  he  will  retain  it  no 
longer,  and,  if  with  reasonable  diligence  he  can 
find  a  suitable  depositary  therefor,  until  he 
has  deposited  it  with  such  person." 

This  section  can  have  no  application  to  a 
case  where  the  purchaser  actually  receives 
and  retains  possession  of  the  property,  no 
matter  how  reluctant  he  may  be  to  do  so. 
The  finding  of  the  trial  court  that  the  stock 
was  delivered  is  sustained  by  the  evidence. 

The  judgment  is  affirmed. 

We  concur:  LENNON,  J.;  KERRIGAN, 
Judge  pro  tern. 
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In  r«  KLING.    (Cr.  686.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.   Not.  12,  1919.) 

1.  Attorney  and  client  <S=»54— Suspension 

WITHOUT  FINDINGS  DISAPPROVED. 

Practice  of  making  no  findings  In  connec- 
tion with  a  judgment  suspending  an  attorney 
from  practice  is  not  to  be  commended. 

2.  Attorney  and  client  <e=>38  —  Attorney 

•NOT  8USPENDABLE  FOR  ACTS-  OF  OTHER  AT- 
TORNEY EMPLOYED  BY  HIM  BEFORE  HIS  AD- 
MISSION. 

It  is  not  ground  for  suspending  an  attorney 
that  before  bis  admission  and  when  he  was  a 
collection  agent,  an  attorney  employed  by  him 
acted  irregularly  and  without  warrant  of  law. 

S.  Attorney  and  client  0=53(2)— Violation 
of  duties  not  shown  by  evidence. 
Evidence  in  proceedings  for  suspension  of 
an  attorney  held  not  to  disclose  deception  on 
bis  part,  or  that  he  acted  through  corrupt  mo- 
tives or  otherwise  violated  Code  Civ.  Proc.  f 
282,  as  to  duties  of  attorney. 

4.  Attorney  and  client  «=»38— Moral  tur- 
pitude as  ground  for  suspension  not 
pbedicable  on  errors  of  judgment. 
Moral  turpitude  as  ground  under  Code  Civ. 
Proc.  |  287,  subd.  5,  for  suspension  of  attor- 
ney cannot  be  predicated  on  errors  of  judg- 
ment as  to  law,  or  action  had  and  taken  in  good 
faith,  openly  and  with  notice  to  the  adversary 
under  an  honest  assertion  of  legal  right;  de- 
ception not  being  practiced  nor  unfair  advan- 
tage sought. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Leslie  R.  Hewitt,  Judge. 

Proceeding  for  the  disbarment  of  D.  G. 
Kllng,  attorney  and  counselor  at  law.  From 
a  judgment  of  suspension,  the  attorney  ap- 
peals. Reversed. 

Winslow  P.  Hyatt,  of  Los  Angeles,  for  ap- 
pellant. 

Percy  V.  Haramon  and  Paul  Vallee,  both  of 
Los  Angeles,  for  respondent 

SHAW,  J.  This  is  an  appeal  by  D.  G. 
Kllng  from  a  judgment  of  the  superior  court 
suspending  him  as  an  attorney  and  counselor 
at  law  from  practicing  his  profession  for  a 
period  of  one  year  from  March  10,  1919. 

[1]  The  trial  court  made  no  findings  of  fact, 
and,  conceding  that  findings  in  such  cases  are 
not  essential  to  the  validity  of  a  judgment, 
nevertheless  It  Is  a  practice  not  to  be  com- 
mended. 

Want  of  such  findings  renders  It  necessary 
for  us  to  state  at  length  the  facts  which  we 
deem  established  by  the  evidence.  It  appears 
therefrom  that  appellant  and  his  sister,  R.  J. 
Kllng,  were  the  proprietors  of  a  collection 
agency  known  as  the  Atlas  Law  &  Adjust- 
ment Company ;  that  among  their  clients  was 


Dr.  A.  J.  Berry,  for  whom,  prior  to  these  pro- 
ceedings, they  had  acted  in  the  collection  and 
adjustment  of  some  2,000  different  claims  and 
aggregating  In  amount  upwards  of  130,000; 
that  prior  to  appellant's  admission  to  the  bar, 
which  was  in  July,  1915,  they,  when  necessa- 
ry to  bring  suits  upon  claims  Intrusted  to 
them  for  collection,  employed  an  attorney  for 
such  purpose;  that  on  August  15,  1914,  Dr. 
Berry  assigned  to  R.  J.  Kllng,  appellant's  sis- 
ter, and  one  of  the  proprietors  of  the  Atlas 
Law  &  Adjustment  Company,  a  claim  against 
T.  L.  Norrls  and  wife,  the  amount  thereof  be- 
ing $178.65,  under  an  agreement  that,  where 
suit  was  brought  upon  claims  assigned,  the 
assignee  should  pay  all  cost  and  expense,  In- 
cluding attorney's  fees,  Incident  to  the  bring- 
ing of  such  suit,  and  receive  therefor  as  full 
compensation  and  reimbursement  of  expense 
made  the  sum  of  50  per  cent  of  the  amount 
collected  in  such  cases.  The  attorney  to 
whom  the  matter  was  Intrusted,  In  bringing 
the  suit,  included  as  defendants  therein  with 
Norrls  and  his  wife  two  other  persons,  to 
wit  Clyde  Brlggs  and  Augustin  Huizar, 
against  whom  like  claims  had  been  assigned 
to  the  plaintiff,  R.  J.  Kllng,  the  total  of  which 
claims  Included  in  said  action  was  $248.50. 
Due  service  was  had  upon  all  the  defendants, 
and  judgment  against  them  jointly  taken  for 
said  sum.  After  this  Judgment  was  rendered 
a  relative  of  the  Norrlses  went  to  Dr.  Berry, 
and,  as  to  the  Norrlses,  induced  him  to  ac- 
cept $60  in  full  settlement  of  the  judgment 
and  in  full  payment  thereof.  This  was  on 
March  21, 1916,  after  appellant  bad  been  ad- 
mitted to  the  bar,  and  at  which  time,  he,  as 
attorney,  represented  the  Atlas  Law  &  Ad- 
justment Company,  and  also  the  plaintiff  in 
said  action,  R.  J.  Kllng.  In  an  effort  to  col- 
lect the  judgment  he  called  upon  the  Norrls- 
es, when  for  the  first  time  he  learned  of  the 
payment  of  this  $60  to  Dr.  Berry  and  the 
fact  of  the  giving  of  receipt  Thereupon  he 
called  upon  the  doctor  and  told  him  that  ow- 
ing to  the  fact  that  the  claim  had  been  as- 
signed and  judgment  obtained  thereon  by  the 
assignee,  which  had  an  Interest  in  the  judg- 
ment his  act  in  settling  the  claim  was  un- 
warranted, and  that,  while  the  Norrlses  were 
entitled  to  recover  the  $60  from  him,  he 
would  credit  the  judgment  with. the  sum, 
which  In  effect  would  be  equivalent  to  Its  re- 
turn. Kllng  thereupon  caused  the  Judgment 
against  the  Norrlses  to  be  credited,  with  the 
sum  of  $60,  charged  Dr.  Berry  with  one-half 
thereof  as  commission,  payment  of  which  was 
retained  out  of  collections  made  for  and  on 
behalf  of  Berry,  and  caused  a  transcript  of 
the  judgment  rendered  in  the  justice's  court 
to  be  filed  with  the  clerk  of  the  superior  court 
and  an  execution  to  be  Issued  thereon  and 
levied  upon  real  estate  owned  by  the  Norrls- 
es. The  amount  for  which  the  execution  was 
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bo  Issued,  however,  was  not  the  full  amount 
of  the  judgment  so  rendered  against  the  Nor- 
rises  and  their  codefendants,  Briggs  and  Hul- 
zar,  in  said  action,  but  for  the  amount  of  the 
claim  of  Dr.  Berry  against  the  Norrlses  alone, 
to  wit,  $173.65,  less  such  amounts  as  had 
been  theretofore  paid  upon  said  claim  against 
them.  In  other  words,  notwithstanding  the 
fact  that  the  judgment  had  been  rendered 
against  the  Norrlses  for  amounts  due  by 
their  joint  defendants,  he  only  sought  to  re- 
cover from  them  the  amount  for  which  they 
alone  were  in  fact  liable.  Of  this  action  in 
thus  levying  the  execution  upon  their  prop- 
erty and  advertising  the  same  for  sale  the 
Norrlses  had  notice,  and  thereupon  employed 
an  attorney  who  unsuccessfully  Bought  re- 
lief in  the  justice's  court  by  motion  to  quash 
and  set  aside  the  execution,  and  the  property 
was  sold  under  execution.  Thereafter  the 
judgment  debtors  brought  a  suit  in  the  su- 
perior court  to  quiet  title,  which  action  was 
tried,  and,  after  being  held  under  advisement 
by  the  court  for  some  three  months,  a  Judg- 
ment as  prayed  for  was  rendered  in  favor  of 
the  Norrlses,  from  which,  pending  an  appeal 
therefrom  by  the  defendant  in  said  action,  to 
wir,  R.  J.  Kling,  the  judgment  creditor,  a 
compromise  was  effected. 

T2]  Conceding  the  action  of  the  attorney  In 
joining  other  defendants  with  the  Norrlses, 
and  thus  taking  Judgment  against  them  for 
more  than  the  amount  of  the  claim,  was  Ir- 
regular and  without  warrant  of  law,  never- 
theless, since  it  was  had  prior  to  appellant's 
admission  to  the  bar  and  by  an  attorney  oth- 
er than  himself,  he  should  not  be  held  re- 
sponsible therefor.  Moreover,  since  he  did 
not,  when  he  took  charge  of  the  matter,  seek 
to  collect  by  execution  from  the  Norrlses  oth- 
er than  that  part  of  the  judgment  for  which 
they  would  have  been  linble  had  the  suit  been 
brought  against  them  alone,  they  suffered  no 
prejudice  by  reason  thereof. 

Furthermore,  in  enforcing  the  collection  ot 
the  judgment  by  execution  and  sale  of  the 
property,  he  acted  openly  and  without  de- 
sign to  suppress  from  defendants  in  said  ac- 
tion knowledge  of  the  fact  that  he  was  about 
to  sell  their  property  under  execution.  Ac- 
cording to  his  own  uncontradicted  testimony, 
he  examined  the  law  and  consulted  other  at- 
torneys as  to  the  rights  of  his  client  under 
the  circumstances,  and  concluded  that,  as  his 
client  was  the  legal  owner  of  the  judgment, 
due  to  assignment  thereof  coupled  with  an 
interest  in  the  account,  he,  acting  for  such 
client,  was  justified  in  enforcing  payment  of 


the  Judgment,  in  support  of  which  he  cites 
Cobb  v.  Doggett,  142  Cal.  142,  75  Pac.  785, 
and  other  authorities,  which  appear  to  sup- 
port him  in  his  contention.  The  circum- 
stances were  such  that,  conceding  the  assign- 
ment was  made  for  collection,  the  legal  titir 
thereto  passed  to  the  assignee,  and  after  no 
tice  thereof  the  debtors  dealt  with  Dr.  Ber- 
ry, the  assignor,  at  their  peril.  4  Cyc.  90, 
McCloskey  v.  San  Francisco,  66  Oal.  104,  4 
Pac.  1092.  That  the  Norrlses  had  notice  of 
the  assignment  conclusively  appears  from  the 
fact  that  service  of  summons  in  the  action 
brought  against  them  upon  the  assigned 
claim  was  had  upon  them,  and  hence,  in  ad- 
Justing  the  matter  with  Dr.  Berry,  they  act- 
ed with  a  stranger  having  no  authority  in 
the  premises. 

That  appellant,  as  attorney  for  the  judg- 
ment creditor,  could  have  repudiated  the  act 
of  Dr.  Berry  in  giving  a  receipt  in  full  to  the 
Norrlses  upon  the  payment  to  him  of  the  $60, 
and  thereafter  proceeded  to  collect  the  full 
amount  of  the  judgment,  to  our  minds  admits 
of  no  doubt  Respondent,  however,  insists 
that,  in  accepting  one-half  of  said  sum  so  col- 
lected by  Berry,  his  client,  with  his  knowl- 
edge, ratified  the  act,  and  hence  his  -position 
was  the  same  as  though  he,  as  attorney,  had 
accepted  said  sum  and  given  the  receipt,  by 
reason  of  which  fact  he  was  guilty  of  moral 
turpitude  (subdivision  5,  |  287,  Code  Civ. 
Proc.)  in  thereafter  causing  the  levy  of  exe- 
cution. Conceding  that  as  a  matter  of  law 
he  was  not  entitled  to  enforce  further  pay- 
ment, nevertheless,  In  the  absence  of  decep- 
tion or  unfair  advantage  sought  (and  none  is  ' 
shown),  his  act  was  due  to  a  mistake  of  judg- 
ment as  to  the  law  applicable  to  the  case. 

[3,4]  The  record,  as  we  read  it,  fails  to 
disclose  any  deception  on  the  part  of  appel- 
lant, or  that  he  acted  through  corrupt  mo- 
tives or  otherwise  violated  the  provisions  of 
section  282,  Code  of  Civil  Procedure.  The 
oath  required  by  section  278,  Code  of  Civil 
Procedure,  of  an  attorney  is  that  he  will 
"faithfully  discharge  the  duties  of  an  attor- 
ney and  counselor  at  law  to  the  best  of  his 
knowledge  and  ability."  Moral  turpitude  can- 
not be  predicated  upon  errors  of  Judgment  as 
to  the  law,  or  action  had  and  taken  In  good 
faith  by  an  attorney,  openly  and  with  notice 
to  the  adverse  party  under  an  honest  asser- 
tion of  legal  right,  where  there  is  no  decep- 
tion practiced  or  unfair  advantage  sought. 

The  judgment  is  reversed. 

We  concur:  CONRBY,  P.  J.;  JAMES,  J. 
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CHARVES  v.  SAN  FRANCISCO-OAKLAND 
TERMINAL  RYS.    (Civ.  2953.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 1,  California.  Nov.  8,  1910.  Hearing 
Denied  by  Supreme  Court  Jan.  5,  1920.) 

1.  Sthbet  railroads  ®=»114(8)  —  Negli- 
gence CAUSING  INJURY  TO  CHILD  ESTAB- 
LISHED BT  EVIDENCE. 

In  an  action  for  injuries  to  a  child  struck 
by  a  street  car  while  crossing  street,  based  on 
negligence  in  operating  car  at  an  excessive  rate 
of  speed,  and  in  failing  to  stop  after  motorman 
had  ample  opportunity  to  have  seen  child,  evi- 
dence Acid  sufficient  to  sustain  verdict  for  plain- 
tiff. 

2.  Street  railroads  45=»117(7)  —  Speed  of 
car  question  for  jukt. 

In  an  action  for  injuries  to  a  child  struck 
by  a  street  car  while  crossing  street,  question 
of  speed  of  the  car  and  question  of  whether 
such  speed  was  excessive  held  for  jury. 

3.  Negligence  <s=>136(29)  —  Contributory 
negligence  of  minor  jury  question. 

Generally  the  question  of  whether  in  a  given 
case  minor  has  been  guilty  of  contributory  neg- 
ligence so  as  to  prevent  recovery  is  a  question 
of  fact  for  the  jury. 

4.  Street  railroads  €=»111(2)— Last  clear 
chance  issue  rai8ed  by  general  aver- 
ment of  negligence. 

In  an  action  against  a  street  railroad  for 
injuries,  the  general  averment  as  to  railroad's 
negligence  raises  the  issue  of  last  clear  chance, 
and  under  the  averment  negligence  in  failing  to 
take  advantage  of  the  last  clear  chance  may  be 
proved. 

5.  Appeal  and  error  <8=882(12)  —  Party 
submitting  instructions  on  issue  cannot 
complain  instructions  thereon  abe  be- 
yond issues. 

A  party  who  requests'  instructions  on  cer- 
tain issues  cannot  complain  of  instructions  giv- 
en thereon  on  ground  that  issue  is  not  raised  by 
pleadings. 

Appeal  from  Superior  Court,  Alameda 
County ;  Everett  J.  Brown,  Judge. 

Action  by  Lester  Charves,  a  minor,  by 
Frank  Charves,  as  guardian  ad  litem,  against 
the  ban  Francisco-Oakland  Terminal  Rail- 
ways. Judgment  for  plaintiff,  and  the  de- 
fendant appeals.  Affirmed. 

W.  H.  Smith,  of  Oakland,  and  A.  L.  Whit- 
tle, of  San  Francisco  (Chapman  &  Trefeth- 
ern,  of  Oakland,  of  counsel),  for  appellant 

Stanley  Moore  and  Geo.  K.  Ford,  both  of 
San  Francisco,  and  Ostrander  &  Carey,  of 
Oakland,  for  respondent 

RICHARDS,  J.  This  Is  an  appeal  from 
a  judgment  rendered  after  the  verdict  of  a 
jury  in  favor  of  the  plaintiff  for  the  sum  of 
$10,000,  damages  for  personal  injuries  al- 
leged to  have  been  sustained  by  said  plaintiff 


as  the  result  of  an  accident  In  which  the 
plaintiff  was  struck  by  one  of  the  cars  of 
the  defendant  upon  a  public  street  of  the  city 
of  Oakland  on  the  24th  day  of  March,  1915. 

Said  plaintiff  on  said  day,  a  child  of  the 
age  of  five' years,  was  living  with  his  parents 
near  the  place  where  the  accident  occurred, 
and  had  been  sent  by  bis  parents  on  an  er- 
rand which  would  take  him  across  Adeline 
street  upon  which  the  defendant  was  at  the 
time  operating  a  double-track  electric  rail- 
way, which  ran  In  a  general  northerly  and 
southerly  direction.  The  child  undertook  to 
cross  said  street  diagonally  In  a  southwester- 
ly direction,  when  a  street  car  of  the  defend- 
ant running  in  a  southerly  direction  along 
the  westerly  track  of  its  said  railway,  struck 
the  plaintiff,  cutting  off  his  right  hand. 

In  the  complaint  which  was  filed  herein  on 
behalf  of  said  plaintiff  for  the  recovery  of 
damages  for  his  said  injuries  it  was  alleged 
generally  that  while  the  plaintiff  was  cross- 
ing said  street  as  aforesaid  the  defendant 
so  negligently  and  carelessly  ran  and  oper- 
ated one  of  its  electric  cars  in  a  southerly 
direction  along  said  street  that  the  car  struck 
said  plaintiff  and  caused  the  Injuries  com- 
plained of.  To  this  complaint  the  defendant 
in  due  course  filed  its  answer,  denying  negli- 
gence on  its  part  and  setting  up  by  way  of 
special  defense  the  negligence  of  the  plaintiff. 

Upon  the  trial  of  the  cause  upon  the  issues 
thus  generally  framed  the  verdict  and  Judg- 
ment in  plaintiff's  favor  were  rendered,  from 
which  this  appeal  has  been  taken. 

[1, 2]  The  first  contention  of  the  appellant 
upon  the  appeal  is  that  the  evidence  is  in- 
sufficient to  sustain  a  verdict  against  the  de- 
fendant based  upon  any  negligence  on  Its 
part  or  on  the  part  of  its  employes  in  con- 
nection with  the  plaintiff's  injuries.  We  are 
satisfied  from  an  examination  of  the  record 
that  this  contention  is  without  merit  The 
accident  in  question  occurred  about  the  hour 
of  5  o'clock  in  the  afternoon,  when  there 
was  ample  daylight  enabling  the  motorman 
in  charge  of  the  defendant's  car  to  see  clear- 
ly objects  on  said  street  for  several  hundred 
feet.  There  is  ample  evidence  to  show  that 
said  motorman  either  did  see,  or,  with  a 
vigilant  lookout  could  and  should  have  seen, 
this  child  from  the  time  it  left  the  sidewalk 
on  the  easterly  side  of  Adeline  street  to  the 
moment  of  the  collision,  and  that  at  the  time 
when  said  child  was  or  should  have  been  with- 
in the  range  of  his  observation  for  the  first 
time  said  car  was  several  hundred  feet  away 
from  the  spot  where  it  was  finally  struck 
and  injured.  With  respect  to  the  speed  at 
which  the  car  was  running  at  the  time  the 
evidence  is  somewhat  conflicting;  but  there 
were  witnesses  who  testified  that  the  car  at 
the  time  when  the  child  first  started  to  cross 
the  street  was  proceeding  at  the  rate  of  about 
30  miles  an  hour.  What  the  actual  rate  of 
speed  of  the  car  was  at  the  time  was  a  ques- 
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tlon  of  fact  for  the  Jury;  and  whether  or 
not  the  rate  of  speed  which  the  Jury  found 
said  car  to  have  been  actually  running  at 
said  time  was  an  undue  rate  of  speed  for 
cars  to  be  operated  upon  said  Adeline  street 
were  also  questions  of  fact  for  the  jury. 
Burr  v.  United  Railroads,  163  Cal.  663,  126 
Pac.  873 ;  Ellis  v.  Central  Cal.  Traction  Co., 
174  Pac.  407. 

As  to  whether  the  motorman  in  charge  of 
said  car — with  his  opportunity  to  observe, 
the  child  from  the  time  It  started  to  cross 
the  street,  and  the  direction  in  which  it  was 
going  in  attempting  to  cross,  and  its  action 
in  so  doing,  permitting  him  to  Judge  whether 
or  not  the  child  was  aware  of  the  approach 
of  the  car — was  or  was  not  negligent  is  a 
matter  upon  which  the  evidence  is  conflict- 
ing. There  was  some  testimony  as  to  the 
ringing  of  the  bell ;  but  whether  or  not  this 
form  of  warning  was  given  sufficiently  early 
for  the  child  to  have  heard  the  same,  and 
possibly  to  have  tbus  avoided  the  collision, 
there  is  some  dispute  in  the  evidence,  which 
it  was  the  province  of  the  jury  to  determine. 
There  is  also  a  conflict  in  the  evidence  as 
to  when  the  motorman  first  applied  his 
brakes,  and  first  began  to  take  such  other 
steps  as  the  mechanism  of  the  car  provided 
for  fts  stoppage  in  time  to  avoid  running 
down  the  child.  These  were  also  matters 
which  It  was  the  province  of  the  Jury  to  re- 
solve. Upon  this  branch  of  the  case  we  are 
therefore  of  the  opinion  that  the  evidence 
is  sufficient  to  sustain  the  finding  of  the  jury 
as  to  the  defendant's  negligence  in  the  oper- 
ation of  its  car,  and  that  such  negligence  was 
the  proximate  cause  of  the  plaintiff's  injury. 

[3]  In  this  connection,  however,  the  appel- 
lant makes  the  contention  that  the  undis- 
puted evidence  shows  that  the  plaintiff  was 
guilty  of  such  contributory  negligence  in  the 
premises  as  should,  as  a  matter  of  law,  pre- 
vent his  recovery  in  this  action;  and  in  sup- 
port of  this  contention  the  appellant  cites 
certain  cases  in  which  minors  of  various  ages 
have  been  held  to  have  been  guilty  of  such 
contributory  negligence  as  a  matter  of  law 
as  to  preclude  recovery  for  their  injuries. 
The  general  rule,  however,  in  this  state  is 
that  whether  or  not  a  minor  has  in  a  given 
case  been  guilty  of  contributory  negligence 
so  as  to  prevent  his  recovery  In  an  action  to 
recover  damages  for  his  injury  is  a  question 
of  fact  for  the  jury.  Cahill  v.  Stone  &  Co., 
153  Cal.  571,  96  Pac.  84,  19  L.  R.  A.  (N.  S.) 
1094 ;  Cahill  v.  Stone  Co.,  167  Cal.  126,  138 
Pac.  712;  Barrett  v.  Southern  Pacific  Co., 
91  Cal.  296,  27  Pac.  666,  25  Am.  St  Rep. 
186;  Foley  v.  Cal.  Horseshoe  Co.,  115  Cal. 
184,  47  Pac.  42,  56  Am.  St.  Rep.  87;  Pierce 
v.  United  Gas  &  Elec.  Co.,  161  Cal.  176,  118 
Pac.  700.  In  the  recent  case  of  Mayne  v. 
San  Diego  Electric  Ry.  Co.,  175  Pac.  690,  the 
Supreme  Court,  after  a  full  review  of  the 
foregoing  authorities,  declared  that  "as  a 
rule  courts  upon  appeal  have  not  interfered 


with  the  discretion  of  trial  courts  in  refer- 
ring or  in  refusing  to  refer  to  juries  the  ques- 
tion as  to  whether  the  contributory  negli- 
gence of  children  of  the  age  of  14  years  or 
under  was  such  as  to  prevent  their  recovery 
for  injuries  sustained  by  them."  We  are 
therefore  of  the  opinion  that  there  is  no  mer- 
it in  the  appellant's  contention  in  this  regard. 

The  next  contention  of  the  appellant  here- 
in is  that  the  trial  court  was  in  error  in  giv- 
ing to  the  jury  any  instruction  upon  the 
subject  of  last  clear  chance,  and  the  appel- 
lant further  contends  in  this  connection  that 
the  instructions  which  the  court  did  actually 
give  upon  this  subject  were  erroneous. 

[4,  6]  With  respect  to  the  first  of  these  con- 
tentions, the  appellant  insists  that  the  doc- 
trine of  last  clear  chance  was  neither  made 
an  issue  in  the  case  by  the  pleadings  nor  was 
it  properly  presentable  to  the  jury  in  the 
state  of  the  evidence  before  it  at  the  time 
such  Instructions  were  given.  In  response 
to  the  first  of  these  contentions  it  may  be 
stated  that  the  doctrine  of  last  clear  chance 
is  one  of  the  issues  which  the  plaintiff  tenders 
when  he  makes  his  general  averment  as  to 
the  defendant's  negligence,  and  that  under 
such  general  averment  he  Is  entitled  to  In- 
troduce evidence  showing  that  the  defendant 
has  been  guilty  of  negligence  in  failing  to 
take  advantage  of  Its  last  clear  chance  to 
avoid  the  injury.  And  as  to  the  evidence  in 
the  case  we  are  of  the  opinion  that  sufficient 
was  shown  with  respect  to  the  position  of 
the  child  upon  the  street  at  a  time  immedi- 
ately preceding  its  injuries  to  have  entitled 
the  plaintiff  to  an  Instruction  upon  the  sub- 
ject of  last  clear  chance.  The  appellant  it- 
self evidently  considered  that  the  question 
of  last  clear  chance  was  among  the  issues 
involved  in  the  case,  since  it  submitted  to  the 
court  a  number  of  instructions  upon  this  sub- 
ject which  the  record  shows  to  have  been 
given.  It  is  not,  therefore,  in  a  position  to 
complain  that  the  court  gave  instructions  up- 
on this  subject,  and  its  only  remaining  con- 
tention can  be  that  the  court  was  in  error 
in  the  instructions  thereon  which  it  gave  to 
the  Jury  at  the  plaintiff's  request.  We  have 
carefully  examined  the  whole  body  of  in- 
structions which  the  court  gave  to  the  jury 
upon  the  doctrine  of  last  clear  chance,  and 
from  such  examination  we  are  of  the  opinion, 
without  undertaking  to  quote  such  instruc- 
tions in  detail,  that  the  jury  on  the  whole 
was  fully  and  fairly  instructed  upon  this 
subject,  and  that,  whether  or  not  the  par- 
ticular instruction  of  which  the  appellant 
complains  was  ample  enough  in  its  phrase- 
ology to  fully  cover  the  subject,  the  instruc- 
tions which  were  asked  and  given  on  be- 
half of  the  appellant  upon  the  same  subject 
were  sufficient  to  eke  out  such  deficiency, 
and  that  upon  the  whole  said  instructions 
en? brace  a  correct  exposition  of  the  law. 

As  to  the  other  Instructions  of  the  court 
of  which  the  appellant  complains,  its  objec- 
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Hons  are  urged  in  the  most  general  terms 
without  the  citation  of  any  authority  which 
would  serve  to  indicate  in  what  respect  they 
are  erroneous.  We  are  unable  to  perceive 
that  these  Instructions  were  in  any  respect 
erroneous,  and  are  satisfied  that  the  jury  on 
the  whole  was  fully  and  fairly  instructed  as 
to  the  law  of  the  case. 

This  disposes  of  the  defendant's  various 
contentions,  none  of  which  we  find  to  have 
sufficient  merit  to  Justify  a  reversal  of  the 
case. 

The  Judgment  is  affirmed. 

We  concur:  WASTE,  P.  J.;  KERRI- 
GAN, J. 


GARRETT  v.  JENSEN  et  al.    (Civ.  225L) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 2,  California.  Nov.  4,  1919.) 

1.  Venue  <8=>41  —  Changing  to  cotjntt  of 
nonresident  defendants  proper,  where 
resident  defendant  not  necessary  pabtt. 

Where  the  only  defendant  residing  within 
the  county  in  which  an  action  was  brought  was 
not  a  necessary  party  defendant,  and  the  com- 
plaint stated  no  cause  of  action  against  him, 
the  remaining  nonresident  defendants  are  enti- 
tled to  a  change  of  venue  to  the  county  where 
they  reside. 

2.  Appeal  and  ebbob  «=»1180(1)— Reversal 
does  not  invalidate  previous  collection. 

Where  a  claimant  in  an  interpleader  pro- 
ceeding secured  payment  of  a  judgment  in  his 
favor  after  a  stay  had  expired  and  before  an 
appeal  was  taken,  and  paid  a  portion  thereof 
to  an  attorney  of  the  party  paying  the  money 
into  court,  a  subsequent  reversal  of  the  judg- 
ment did  not  relate  back,  so  as  to  make  the 
attorney's  acceptance  of  the  money  an  unlaw- 
ful conversion. 

3.  Appeal  and  ebbob  <8=>1180U) — Duty  to 

BEPAT  AMOUNT  COLLECTED  BEFORE  REVERSAL. 

A  claimant  in  an  interpleader  proceeding  has 
the  right  to  collect  a  judgment  in  his  favor 
after  a  stay  thereon  has  expired,  and  before  an 
appeal  has  been  taken;  but  the  subsequent  re- 
versal of  the  judgment  creates  a  legal  obligation 
to  repay  what  the  other  claimant  had  lost  by 
the  erroneous  judgment  of  the  trial  court. 

4.  Trusts  €=>356(2)— Right  to  follow  fund 
does  not  exist  against  one  who  received 
money  under  decree  before  reversal. 

Where  a  claimant  in  an  interpleader  pro- 
ceeding collected  a  judgment  between  the  time 
{he  stay  expired  and  an  appeal  was  taken,  paid 
part  to  a  third  party,  who  had  assisted  in  the 
collection,  and  the  judgment  was  subsequently 
reversed,  held,  that  the  third  party  did  not  hold 
his  share  as  a  trust  fund,  since,  at  the  time  he 
secured  it  from  the  claimant,  the  fund  was  not 
impressed  with  a  trust,  and  plaintiff  had  a  right 
to  dispose  of  it. 


5.  Judgment  «=»680— Erroneous  ■judgment 
justifying  collection  before  reversal. 

Until  reversal  of  an  erroneous  judgment,  the 
party  receiving  satisfaction  under  the  judgment 
may  justify  under  it,  and  under  any  execution 
issued  thereon,  for  the  erroneous  judgment  is 
the  act  of  the  court. 

6.  Injunction  «=>118(3)  —  Pleading  held 
insufficient  to  wabbant  restraining  ob- 
deb  against  receipt  of  monet  under  re- 
versed decbee. 

Where  a  claimant  in  an  interpleader  pro- 
ceeding collected  a  judgment  between  the  time 
the  stay  expired  and  an  appeal  was  taken,  and 
paid  part  thereof  to  a  third  party  before  the 
judgment  was  reversed,  held,  that  the  third 
party  will  not  be  enjoined  from  receiving  addi- 
tional sums  from  the  claimant,  in  absence  of 
allegations  that  he  has  or  is  attempting  to  take 
money  subsequent  to  the  judgment's  reversal. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Chas.  Wellborn,  Judge. 

Action  by  Iva  L.  Garrett  against  Emma  L. 
Jensen  (guardian  of  William  Edward  Garrett, 
a  minor),  W.  E.  Lady,  and  others.  From  an 
order  granting  a  motion  for  change  of  venue, 
plaintiff  appeals.  Affirmed. 

Robert  L.  Hubbard,  of  Los  Angeles,  for 
appellant 

Charles  8.  Peery,  of  San  Francisco,  and 
V.  J.  Cobb  and  W.  B.  Lady,  both  of  Los  An- 
geles, for  respondents. 

FINLAYSON,  P.  J.  Defendants,  other 
than  defendant  Lady,  moved  in  the  court  be- 
low to  change  the  place  of  trial  from  Los 
Angeles  county  to  San  Francisco.  Lady  re- 
sides In  Los  Angeles  county;  the  other  de- 
fendants reside  in  San  Francisco.  From  an 
order  granting  the  motion,  plaintiff  appeals. 

[1]  If  the  complaint  states  a  cause  of  action 
against  Lady,  the  order  granting  defendants' 
motion  for  a  change  of  venue  should  not  have 
been  made.  If,  on  the  other  hand,  Lady  was 
not  a  necessary  party  defendant,  or  if  the 
complaint  does  not  state  a  cause  of  action 
against  him,  the  right  of  the  other  defend- 
ants to  have  the  place  of  trial  changed  to  the 
city  and  county  of  their  residence  is  undoubt- 
ed. Sayward  v.  Houghton,  82  Cal.  628,  23 
Pac.  120 ;  Donohoe  v.  Wooster,  163  Cal.  114, 
124  Pac.  730 ;  Buell  v.  Dodge,  57  CaL  645. 

The  case  alleged  In  the  complaint  is  sub- 
stantially as  follows:  Prior  to  the  com- 
mencement of  the  present  action,  the  plain- 
tiff here  had  brought  an  action  in  the  su- 
perior court  of  Los  Angeles  county  against 
an  insurance  company  to  recover  certain  mon- 
ey due  on  insurance  upon  the  life  of  Edward 
E.  Garrett.  William  Edward  Garrett,  a  minor, 
of  whose  person  and  estate  the  defendant  Em- 
ma L.  Jensen  .is  guardian,  appeared  in  that 
action  by  his  guardian  as  a  rival  claimant 
of  the  insurance  money.  The  insurance  com- 
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pany  appeared  In  the  action,  deposited  with 
the  clerk  of  the  court  the  Insurance  money 
sued  for,  $4,074,  asked  to  be  discharged  from 
all  liability,  and,  having  thus  interpleaded  the 
two  rival  claimants  for  the  money,  the 
company  was  duly  discharged  from  further 
liability.  On  November  12,  1015,  the  court 
rendered  a  judgment  in  that  action  whereby 
it  adjudged  that  the  minor  was  entitled  to 
the  insurance  money — the  $4,074  that  had 
been  so  deposited  in  court  by  the  Insurance 
company — and,  on  the  same  day,  made  an  or- 
der staying  execution  of  the  judgment  for 
10  days.  After  the  expiration  of  the  10  days' 
stay,  namely,  on  December  15, 1915,  the  judg- 


nor,  apd  made  oath  that  the  same  was  just- 
ly due  to  the  minor  from  the  clerk  and  the 
treasurer.  On  the  same  day  Lady  also  re- 
quested the  judge  before  whom  the  cause 
had  been  tried  in  the  superior  court  to  make 
an  order  directing  the  county  auditor  to 
allow,  and  the  county  treasurer  to  pay,  to  the 
minor  the  $4,074  to  which  that  court  had 
adjudged  him  entitled,  less  any  moneys  due 
the  county  for  taxes.  Thereupon  the  court 
did  make  such  an  order.  Upon  the  making 
of  this  order  Lady  caused  the  auditor  to  is- 
sue his  warrant  for,  and  the  treasurer  to 
pay  to  one  or.  more  of  the  defendants  here, 
but  which  one  plaintiff  is  unable  to  say,  the 


ment  was  entered.    On  December  24,  1915,  sum  of  $3,975.10.  The  auditor's  warrant  was 


the  plaintiff  in  that  action,  who  likewise  is 
the  plaintiff  in  this,  served  and  filed  her  no- 
tice of  appeal  from  the  judgment  that  on 
December  15, 1915,  had  been  entered  in  favor 
of  the  minor;  and  on  December  29, 1915,  she 
perfected  the  appeal  by  filing  the  necessary 
undertaking.  The  judgment  so  appealed 
from  was  reversed  by  the  District  Court  of 
Appeals,  that  court  holding  that  plaintiff,  as 
the  widow  of  the  insured,  was  entitled  to 
the  insurance  money.  See  Garrett  v.  Gar- 
rett, 31  Cat  App.  173, 159  Pac.  1050,  for  a  re- 
port of  that  case.  Meanwhile,  after  the  ex- 
piration of  the  10  days'  stay  of  execution  that 
had  been  granted  by  the  trial  court  at  the 
time  when  it  rendered  judgment  in  favor  of 
the  minor  but  prior  to  plaintiffs  appeal  from 
that  judgment,  namely,  on  December  23, 1915, 
one  of  the  defendants  herein,  Emma  L.  Jen- 
sen, as  guardian  of  the  minor's  person  and 
estate,  came  into  possession  of  $3,975.10,  a 
part  of  the  $4,074  that  had  been  so  deposited 
by  the  insurance  company  with  the  clerk  of 
the  court.  In  securing  possession  of  the 
money  for  her  ward,  defendant  Jensen  was 
assisted  by  the  minor's  attorney  of  record 
in  that  action,  Charles  S.  Peery,  whom  plain- 
tiff has  made  one  of  the  defendants  herein, 
and  likewise  by  the  defendant  Lady,  who, 
it  seems,  had  appeared  as  attorney  for  the 
Insurance  company  in  the  other  action.  The 
circumstances  under  which  the  minor's  guard- 
ian, with  the  assistance  of  defendants  Peery 
and  Lady,  came  into  possession  of  the  money 
that  the  insurance  company  had  deposited  in 
court  to  be  contended  for  by  the  two  rival 
claimants  thereto,  were  substantially  as  fol- 
lows: The  money,  after  Its  deposit  with  the 
clerk  of  the  court  by  the  insurance  company, 
was  transferred  by  the  clerk  to  the  county 
treasurer,  with  whom  It  remained  on  deposit 
to  abide  the  final  determination  of  the  rights 
of  the  two  claimants,  the  widow  and  the  minor 
child ;  on  December  23,  1915,  Lady  caused  a 
certificate  to  be  made  by  the  county  clerk  cer- 
tifying that,  by  judgment  entered  December 
15,  1915,  the  minor,  William  Edward  Gar- 
rett, was  awarded  the  $4,074.  On  the  same 
day  Lady  made  demand  on  the  county  treas- 
urer for  the  payment  of  the  $4,074  to  the  mi- 


made  payable  to  the  Humboldt  Savings  Bank 
of  San  Francisco,  and  was  signed  by  the  de- 
fendant Emma  L.  Jensen  as  guardian  of  the 
person  and  estate  of  the  minor,  William 
Edward  Garrett.  In  his  reply  brief  counsel 
for  appellant  admits  that,  from  the  record  of 
the  transaction  as  detailed  in  the  complaint, 
"the  money  was  paid  to  the  guardian."  In- 
deed, the  complaint  alleges  that  on  February 
15, 1916,  plaintiff  was  informed  that  the  mon- 
ey had  been  drawn  from  the  county  treasury, 
"and  was  at  the  time  deposited  in  the  account 
of  said  Emma  L.  Jensen  in  some  bank  in  the 
city  of  San  Francisco."  It  is  alleged  that, 
since  the  withdrawal  of  the  money  from  the 
county  treasury,  "defendants  have  appropri- 
ated to  their  own  use  and  disposed  of  and 
dissipated  a  large  part  of  said  money";  also 
that,  unless  enjoined  by  the  court,  they  "will 
dispose  of  and  dissipate  the  whole  thereof." 
In  her  prayer  for  relief  plaintiff  asks  that 
she  have  judgment  against  each  defendant 
for  $4,074,  with  interest  and  costs,  that  de- 
fendants be  restrained  from  further  dispo- 
sition of  the  money,  and  that  they  be  directed 
to  pay  back  into  the  custody  of  the  court  so 
much  of  the  money  as  may  remain  unex- 
pended. 

To  support  her  contention  that  the  com- 
plaint states  a  cause  of  action  against  Lady, 
or  that  he  is  a  necessary  party  defendant, 
appellant,  must  be  able  successfully  to  main- 
tain one,  at  least,  of  the  three  following  prop- 
ositions: (1)  That  the  transaction  whereby 
Lady  and  the  other  defendants  caused  the 
money  to  be  paid  by  the  county  treasurer  to 
the  minor's  guardian  was  an  unlawful  con- 
version of  money  to  which  plaintiff  was 
entitled,  and  that  therefore  Lady,  with  the 
other  defendants,  is  liable  In  damages  by 
reason  of  such  unlawful  conversion;  or  (2) 
that,  after  the  money  was  paid  to  the  guard- 
ian and  while  it  was  in  her  hands  or  on  de- 
posit in  bank  to  her  credit,  it  was  a  trust 
fund  held  by  her  In  trust  for  plaintiff's  bene- 
fit, and  while  so  held  by  her  as  a  trust  fund 
it,  or  some  part  of  it,  was  received  by  Lady 
from  the  guardian  and  appropriated  to  his 
own  use ;  or  (3)  that,  in  order  to  Insure  due 
protection  to  plaintiff's  rights,  it  is  necessary 
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that  an  Injunction  or  restraining  order  Issue 
against  Lady,  restraining  him  from  making 
any  disposition  of  the  money. 

[2,  3]  We  do  not  think  that,  on  the  facts  al- 
leged in  the  complaint,  appellant  can  success- 
fully maintain  any  one  of  these  positions. 
And  unless  she  can  successfully  maintain  at 
least  one  of  them,  it  must  be  held  that  the 
complaint  does  not  state  a  cause  of  action 
against  Lady,  that  he  is  not  a  necessary  party 
defendant,  and  that  the  court  properly  grant- 
ed the  motion  for  change  of  venue  to  the 
place  of  residence  of  the  other  defendants. 

If,  on  December  23, 1916 — the  day  on  which 
all  the  transactions  were  had  that  eventuated 
in  the  payment  of  the  money  by  the  county 
treasurer  to  the  guardian  of  the  minor— the 
latter  was  entitled  to  the  possession  of  the 
money,  then  Lady's  participation  in  those 
transactions  was  not  wrongful  or  illegal.  A 
judgment  adjudging  the  minor  to  be  entitled  to 
the  money  had  been  entered;  the  stay  of  execu- 
tion upon  that  judgment  had  expired.  (Garrett 
v.  Garrett,  supra);  and  no  appeal  from  the 
judgment  had  as  yet  been  taken.  There  is  no 
room,  therefore,  for  the  claim  that,  at  the  time 
when  the  money  was  received  by  the  guardian, 
proceedings  on  the  judgment  had  been  sus- 
pended by  any  appeal  therefrom,  or  that,  at 
that  time,  supersedeas  might  issue  to  prevent 
an  enforcement  of  the  judgment  in  favor  of 
the  minor.  The  order  of  the  court  direct- 
ing the  county  treasurer  to  pay  the  money 
to  the  guardian  was,  under  the  circumstances 
a  proper  proceeding  for  the  enforcement  of 
the  judgment  that  had  been  given  and  made 
In  the  minor's  favor.  At  the  time  when, 
on  order  of  the  court,  the  money  was  paid 
by  the  county  treasurer  to  the  guardian, 
there  was  a  legal  right  in  the  minor  to  de- 
mand and  receive  it,  or  to  enforce  payment 
of  it  by  some  suitable  method  for  enforcing 
the  judgment  that  had  been  given  and  made 
in  his  favor.  Doubtless  the  reversal  of  the 
judgment  by  the  District  Court  of  Appeal  gave 
plaintiff  a  right  or  cause  of  action  against  the 
minor  or  his  guardian.  But  that  was  a  newly 
created  right.  It  was  a  right  created  by  the 
reversal  of  the  Judgment  of  the  trial  court 
and  the  entry  of  a  new  judgment — a  judgment 
in  favor  of  plaintiff,  the  widow  of  the  in- 
sured, as  directed  by  the  District  Court  of 
Appeal.  The  reversal  created  a  legal  obliga- 
tion on  the  part  of  the  minor  or  his  guardian 
to  restore  what  the  plaintiff  here  had  lost  by 
reason  of  the  erroneous  Judgment  of  the  trial 
court  in  that  action.  But  the  payment  of  the 
money  to  defendant  Jensen,  as  the  guardian 
of  the  minor,  before  plaintiff  had  taken  any 
appeal  from  the  judgment,  was  legal,  and  the 
reversal  of  that  Judgment  did  not  have  a  ret- 
rospective operation  so  as  to  make  void  that 
which  was  lawful  when  done.  The  new  right 
created  by  the  reversal  was,  it  is  true,  a  right 
which,  when  created,  was  wholly  antagonistic 
to  the  right  that,  before  the  reversal,  was  a 


right  in  the  minor  to  obtain,  by  enforcement 
of  the  judgment  In  his  favor,  possession  of  the 
money  that  had  been  deposited  in  court  But 
this  newly  created  antagonistic  or  inconsist- 
ent right  did  not  make  void,  ab  initio,  the 
right  created  in  the  minor  at  the  time  when 
the  judgment  in  his  favor  was  given  and 
made.  The  Judgment  in  favor  of  the  minor, 
though  erroneous,  was  not  void.  By  its  en- 
forcement—for that  la  practically  what  the 
order  for  the  payment  of  the  money  to  the 
minor  amounted  to — the  minor  received  the 
money  w'itb  a  defeasible  right  thereto.  But, 
until  his  right  thereto  was  defeated  by  a  sub- 
sequent reversal  of  the  judgment,  he,  or  his 
guardian  for  him,  must  be  deemed  to  have 
received  and  held  the  money,  clothed  with 
all  the  attributes  of  rightful  ownership.  Bank 
of  U.  S.  v.  Bank  of  Washington,  6  Pet.  19,  8 
L.  Ed.  299. 

If,  at  the  time  when  the  money  was  paid 
over  to  his  guardian,  the  minor  was  entitled 
to  an  enforcement  of  the  judgment  that  had 
been  made  in  his  favor,  and  he  unquestion- 
ably was,  then  the  fact  that  Lady  had  been 
the  attorney  for  the  Insurance  company  and 
was  not  the  attorney  of  record  for  the  minor 
cannot  lay  him  under  any  liability.  If,  as  we 
hold,  the  guardian,  at  the  time  when  the  mon- 
ey was  paid  to  her  by  the  county  treasurer, 
had  the  right  to  enforce  the  judgment  that 
had  been  made  in  her  ward's  favor  and  com- 
pel payment  to  herself  as  guardian,  the 
means  and  instrumentalities  whereby  she  ac- 
complished that  result  do  not  concern  plain- 
tiff. 

[4,  S]  The  complaint  alleges  that,  after  the 
money  was  received  by  the  guardian,  the  de- 
fendants— and  that,  of  course,  Includes  the 
defendant  Lady — "appropriated"  to  their  own 
use  a  large  part  of  the  money.  Manifestly 
this  can  mean  no  more  than  that,  after  the 
money  came  into  the  possession  or  under  the 
control  of  the  guardian  in  the  manner  hereto- 
fore detailed,  she  paid  or  gave  a  part  of  it 
to  Lady  and  the  latter  then  used  it  as  he  saw 
fit.  But  that  fact  would  not  give  plaintiff  a 
cause  of  action  against  Lady  for  the  part  of 
the  money  that  thus  may  have  been  paid  to 
him  by  the  guardian  and  then  applied  by  him 
to  his  own  use,  unless,  at  the  time  when  he 
received  it  from  the  guardian,  it  was  then 
held  by  the  latter  as  a  trust  fund.  While  It 
is  true  that,  as  claimed  by  appellant,  equity 
will  enforce  a  trust  against  all  persons  who, 
with  notice  of  the  trust,  may  come  into  the 
possession  of  the  trust  property,  nevertheless, 
to  entitle  appellant  to  follow  the  money  into 
the  hands  of  Lady  and  recover  it  from  him 
as  part  of  a  trust  fund  held  in  trust  for  her, 
she  must  first  show  that  when  Lady  received 
it  from  the  guardian  the  latter  then  held  it  as 
a  trust  fund  in  trust  for  appellant.  This  the 
complaint  fails  to  do.  It  falls  to  show  that, 
when  Lady  received  any  part  of  the  $4,074 
from  the  guardian,  the  latter  did  not  then 
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have  the  right  of  disposition.  As  we  have 
seen,  on  December  23,  1915,  when  the  money 
was  paid  by  the  county  treasurer  to  the 
guardian,  or  to  some  agent  of  the  guardian, 
she,  as  the  guardian  of  the  minor  in  whose 
favor  the  judgment  of  the  trial  court  had  been 
entered,  was  entitled  to  an  enforcement  of 
the  judgment— entitled  to  have  the  money 
paid  to  her  for  her  ward.  And  not  until  the 
judgment  of  the  district  court  of  appeal  re- 
versing the  judgment  of  the  trial  court  be- 
came final  did  any  obligation  rest  upon  the 
guardian  to  return  any  part  of  the  $4,074. 

On  the  reversal  of  an  erroneous  judgment, 
but  not  before,  the  law  raises  an  obligation 
on  the  part  of  any  party  to  the  action  who 
may  have  received  the  benefit  of  the  judg- 
ment to  make  restitution  to  the  other  party 
for  what  the  latter  has  lost.  Until  the  re- 
versal, the  party  who  may  have  received  sat- 
isfaction under  the  erroneous  judgment  may 
justify  under  it  and  under  any  execution  is- 
sued thereon,  for  the  erroneous  judgment  is 
the  act  of  the  court.  Bank  of  U.  S.  v.  Bank 
of  Washington,  supra;  Garrett  v.  Garrett,  su- 
pra. Until  the  reversal  of  the  judgment  by 
the  District  Court  of  Appeal  the  money  that 
had.  been  received  by  the  guardian  from  the 
county  treasurer  was  not  held  by  her  as  a 
trust  fund;  until  then  it  was  not  stamped 
with  the  character  of  a  trust 

The  complaint  does  not  allege  when  it  was 
that  Lady  appropriated  a  part  of  the  $4,074 
to  his  own  use.  Non  constat  but  that  what- 
ever part  of  the  $4,074  he  may  have  received 
and  kept  was  received  by  him  from  the  guard- 
ian before  the  judgment  of  the  District  Court 
of  Appeal  became  final.  In  fact,  if  on  this 
appeal,  we  may  take  judicial  notice  of  the 
record  on  the  appeal  in  Garrett  v.  Garrett,  su- 
pra, we  know  that  necessarily  whatever  sum 
or  sums  may  have  been  "appropriated"  by 
Lady  as  alleged  in  the  complaint  herein,  L  e., 
sums  received  by  him  from  the  guardian  after 
the  latter  had  received  the  money  from  the 
county  treasurer,  must  have  been  so  appro- 
priated by  Lady  before  the  judgment  of  the 
District  Court  of  Appeal  became  final,  and, 
therefore,  before  any  part  of  the  money  that 
had  been  paid  over  to  the  guardian  could  be 
regarded  as  money  held  by  her  as  a  trust 
fund  in  trust  for  appellant.  This  is  so  be- 
cause the  present  action  was  commenced  Au- 
gust 8, 1916,  and  if  we  take  judicial  notice  of 
the  judgment  of  the  District  Court  of  Appeal 
we  know  that  that  judgment  did  not  become 
final  before  September  28, 1916.  If  it  can  be 
maintained  that  any  moneys  which  may  have 
been  paid  to  Lady  by  the  guardian  before  the 


v.  JENSEN  159 
P.) 

Judgment  of  the  District  Court  of  Appeal  In 
Garrett  v.  Garrett  should  be  regarded,  at  all 
times  after  that  judgment,  as  moneys  held  by 
him  In  trust  for  plaintiff,  the  answer  is  that 
the  complaint  does  not  allege  facts  showing 
that  that  judgment  had  become  final  prior  to 
the  commencement  of  the  present  action;  and, 
if  we  may  take  judicial  notice  of  the  record 
on  appeal  in  Garrett  v.  Garrett,  we  know  that, 
at  the.  time  when  this  action  was  commenced, 
It  could  not  truthfully  *be  alleged  that  the 
judgment  of  reversal  had  become  final  prior 
to  the  filing  of  the  complaint  herein. 

[6]  Nor  is  the  issuance  of  an  Injunction  or 
restraining  order  against  Lady  necessary  to 
the  protection  of  any  of  plaintiff's  rights. 
The  transactions  that  resulted  In  the  payment 
of  the  money  to  the  guardian  by  the  county 
treasurer  show  that  the  money,  finally,  was 
deposited  in  a  San  Francisco  savings  bank  to 
the  credit  of  the  guardian.  There  is  no  alle- 
gation that  all  the  money  la  not  still  so  on 
deposit,  save  in  so  far  as  the  continued  de- 
posit of  the  whole  sum  received  by  the  guard- 
ian may  be  inconsistent  with  the  general  alle- 
gation that  "defendants  have  appropriated  to 
their  own  use  and  disposed  of  *  *  *  a 
large  part  of  said  money."  In  other  words, 
the  only  part  of  the  $4,074  that  can  possibly 
be  regarded  as  a  trust  fund  now  held  in  trust 
by  any  of  the  defendants  for  plaintiff  is  the 
amount  that  still  remains  In  the  custody  or 
under  the  control  of  the  guardian,  the  de- 
fendant Emma  L.  Jensen.  This  is  so  because 
there  is  nothing  before  us  to  show  that  the 
guardian  ever  parted  with  any  portion  of  the 
$4,074  after  the  judgment  of  the  District 
Court  of  Appeal  became  final.  This  being  the 
situation,  the  issuance  of  an  injunction  or  re- 
straining order  against  the  guardian  would 
suffice  to  protect  plaintiff's  rights  in  the  un- 
expended portion  of  the  total  sum  that  was 
received  by  her  from  the  county  treasurer. 
There  is  no  apparent  necessity  for  the  issuance 
of  a  restraining  order  against  Lady,  who  is 
not  even  alleged  to  have  threatened  to  take 
or  receive  froin  the  guardian  any  money  since 
the  judgment  of  the  District  Court  of  Ap- 
peal became  final. 

For  these  reasons  we  do  not  think  the  com- 
plaint alleges  any  cause  of  action  against  Lady 
or  shows  him  to  be  an  interested  party  de- 
fendant, and  that  therefore  the  remaining  de- 
fendants were  entitled  to  have  the  place  of 
trial  changed  to  the  city  and  county  of  their 
residence. 

Order  affirmed. 

We  concur:  SLOANE,  J;  THOMAS,  J. 
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8TEWABT  v.  SAN  JOAQUIN  LIGHT  & 
POWER  CO.    (Civ.  2038.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   Not.  7,  1919.) 

1.  Negligence  €=»136(30)  —  Negligence  of 
driver  of  automobile  cabbying  pasben- 
okb  injured  question  fob  juby. 

In  an  action  against  a  power  company  for 
the  death  of  an  automobile  passenger  electro- 
cuted in  a  collision  with  a  power  pole,  whether 
it  was  negligence  to  drive  an  automobile  with- 
out lights  18  miles  per  hour,  over  a  road  not 
traveled  by  the  driver  before,  when  it  was  dark 
and  had  been  raining,  held  tot  the  jury. 

2.  Negligence  <8=»93(1)— Negligence  ot  au- 
tomobile DBIVEB  NOT  DEPUTED  TO  GUEST. 

A  passenger  in  an  automobile  is  not  re- 
sponsible for  the  negligence  of  the  driver,  un- 
less he  has  some  control  over  him  and  his  con- 
duct. 

3.  Negligence  <s=>136(30)  —  Contbibutoby 
negligence  of  guest  in  automobile  fob 

JUBY. 

Whether  a  passenger  in  an  automobile  was 
negligent  in  permitting  the  driver  to  drive  at 
18  to  20  miles  an  hour  in  the  dark  without 
lights,  over  a  road  which  the  driver  had  not 
traveled  before,  held  for  the  jury. 

4.  Eleotbioity  «=>16(7)  —  Power  company 
not  liable  fob  electrocution  of  automo- 
bilist  running  into  botten  pole  near 

HIGHWAY. 

A  power  company  maintaining  a  rotten  pole 
was  not  liable  for  the  death  of  a  guest  in  an 
automobile,  who  was  electrocuted  when  the  au- 
tomobile ran  Into  and  broke  the  pole,  where 
it  could  not  reasonably  have  been  anticipated 
that  a  vehicle  would  leave  the  traveled  portion 
of  the  highway  and  come  in  contact  with  the 
pole,  and  by  reason  thereof  cause  it  to  break 
and  fall,  not  being  called  upon  as  a  matter  of 
law  to  take  such  precautions  as  would  prevent 
injuries  which  might  result  from  such  contact. 

5.  Electricity  <g=>lG(7)  —  Power  company 
not  liable  fob  electrocution  of  auto- 
mobilist  running  into  rotten  pole  near 

HIGHWAY. 

A  power  company  maintaining  a  rotten  pole 
was  not  liable  for  the  death  of  a  guest  in  an 
automobile,  who  was  electrocuted  when  the  au- 
tomobile ran  into  and  broke  the  pole,  if  the 
pole  was  in  such  condition  as  to  withstand  or- 
dinary strain  put  upon  it  by  the  elements,  and 
such  strains  as  might  be  occasioned  by  the  or- 
dinary use  of  the  highway  by  travelers,  and 
was  in  such  position  as  to  be  safe  from  the 
ordinary  danger  of  collision  from  vehicles  trav- 
eling on  the  highway,  and  if  the  breaking  of 
the  pole  was  caused  by  unusual  circumstances 
over  which  the  power  company  had  no  control 
and  which  it  was  not  called  upon  to  reasonably 
anticipate. 

6.  ELECTRICITY  «=»19(6)  —  NEGLIGENCE  OF 
POWER  COMPANY  IN  MAINTAINING  ROTTEN 
POLE  FOR  JURY. 

In  an  action  for  death  of  a  passenger  in  an 
automobile,  electrocuted  when  the  automobile 


ran  into  a  rotten  pole  on  which  was  strung 
high-power  cable,  breaking  the  pole  and  causing 
the  cable  to  fall,  whether  the  power  company 
was*  negligent  in  maintaining  the  rotten  pole 
held  for  the  jury. 

Appeal  from  Superior  Court,  Tulare  Coun- 
ty; Henry  O.  Geaford,  Judge. 

Action  by  Laura  Hilda  Stewart  against 
the  San  Joaquin  Light  &  Power  Company. 
Judgment  tor  defendant,  and  plaintiff  ap- 
peals. Affirmed. 

E.  S.  Bell,  of  Napa,  for  appellant 
Short  &  Sutherland,  of  Fresno,  for  re- 
spondent 

ELLISON,  Presiding  Judge  pro  tern.  The 
plaintiff  is  the  widow  of  one  Carl  D.  Stewart 
and  brings  this  action  to  recover  damages  for 
his  death,  alleged  to  have  been  caused  by  the 
negligence  of  the  defendant 

It  is  set  forth  In  the  complaint  that  on  the 
9th  day  of  May,  1915,  the  defendant  was  the 
owner  of  and  maintaining,  for  the  purpose 
of  its  business  of  selling  electricity,  a  line  of  ' 
poles  upon  which  was  strung  high-power 
wires  or  cables  along  and  upon  the  side  of 
a  public  road  running  from  Woodlake,  in 
the  county  of  Tulare,  to  Seaville,  In  the  same 
county;  that. at  a  point  about  1  mile  from 
the  town  of  Seaville  the  defendant  main- 
tained a  pole  upon  said  highway  forming  a 
part  of  its  power  line  and  supporting  a  l'igh- 
power  electric  cable  carrying  a  heavy  voltage 
of  electricity;  that  said  pole  was  in  a  rotten 
and  dangerous  condition  and  dangerous  to 
people  traveling  said  highway;  that  the  de- 
fendant knew  of  its  condition ;  that  on  May 
9,  1915,  Carl  D.  Stewart  was  a  passenger  in 
an  automobile  as  the  guest  of  one  George 
Cole,  who  was  driving  the  machine,  and 
Stewart  had  no  control  or  management  of 
said  automobile;  that  said  automobile  at 
said  time,  while  being  driven  along  said  high- 
way by  said  Cole,  and  through  no  negligence 
of  said  Carl  D.  Stewart  came  In  contact  with 
said  pole ;  that,  by  reason  of  the  rotten  con- 
dition of  the  pole  it  broke  off  at  the  top  of 
the  ground  and  also  in  two  or  three  other 
places,  and  the  cable  dropped  upon  the  auto- 
mobile and  upon  Carl  D.  Stewart,  and  he  was 
killed  Instantly  by  reason  of  his  coming  in 
contact  with  said  cable  carrying  a  heavy 
voltage  of  electricity. 

The  defendant  as  one  defense,  alleges 
that  the  accident  was  caused  by  the  negli- 
gence of  said  Cole,  in  driving  an  automobile 
while  in  an  Intoxicated  condition,  and  in  a 
reckless  manner,  off  the  traveled  portion  of 
the  road  and  against  said  power  pole,  and 
that  said  Stewart  knew  the  condition  of  said 
Cole,  and  that  he  was  driving  in  a  reckless 
manner,  and  with  this  knowledge  had  ample 
time  to.  remove  himself  from  the  machine  be- 
fore the  accident  happened. 

As  another  defense  the  defendant  denies 
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that  it  was  guilty  of  any  negligence  that  was 
the  proximate  cause  of  the  accident  <• 

The  case  was  tried  by  a  jury,  and  a  verdict 
rendered  for  the  defendant,  upon  which  judg- 
ment was  entered,  and  from  this  judgment 
the  plaintiff  appeals. 

The  only  ground  relied  upon  for  reversal 
is  the  claim  that  the  verdict  1b  not  supported 
by  the  evidence. 

If  there  is  substantial  evidence  sustaining 
the  defendant's  plea  of  contributory  negli- 
gence, or  of  its  denial  of  any  negligence  on 
Its  part  proximately  causing  the  injury,  the 
judgment  must  be  affirmed,  as  a  finding  by 
the  Jury  in  favor  of  the  defendant  on  either 
would  necessarily  result  in  a  verdict  for  it 

While  there  was  a  conflict  in  the  evidence 
on  some  points,  there  was  sufficient  if  ac- 
cepted by  the  Jury,  to  show  the  following 
facts:  That  the  plaintiff  and  her  husband 
left  their  home  In  Orange  Cove,  In  Tulare 
county,  at  about  8  o'clock  hi  the  evening  of 
May  8, 1915,  at  the  Invitation  of  George  Cole 
to  take  an  automobile  ride,  the  Stewarts  both 
sitting  then  on  the  front  seat  with  Cole; 
that  they  went  to  Seaville,  a  small  town  in 
Tulare  county,  and  took  in  two  other  young 
people,  and  then  proceeded  to  Woodlake,  an- 
other small  town  in  the  same  county,  about 
12  miles  distant  where  they  arrived  between 
midnight  and  1  o'clock,  and  in  the  meantime 
admittedly  drank  four  pints  of  beer.  The 
party  left  Woodlake  at  about  1:30  in  the 
morning,  occupying  the  same  position  in  the 
car  as  above,  and  started  home  by  another 
road  with  which  they  were  unfamiliar.  The 
distance  from  Woodlake  to  Seaville  by  the 
road  traveled  is  about  12  miles.  When  the 
party  left  Woodlake,  Cole,  who  was  driving 
the  car,  had  an  ordinary  lantern  hanging  on 
his  radiator  cap,  which  was  originally  placed 
there  to  supplement  his  oil  dash  lights;  his 
electric  lights  being  out  of  order  and  not 
lighted.  None  of  these  lights  were  burning 
at  the  time  of  the  accident  the  lantern  hav- 
ing been  extinguished  at  Woodlake,  and  the 
dash  lights  after  the  repair  of  a  tire  was 
finished,  at  a  time  when  it  was  dark.  The 
foot  brakes  of  the  car  were  out  of  commission, 
and  the  machine  was  being  driven  without 
lights  on  a  wet  and  oil  surfaced  road.  When 
the  party  had  reached  a  point  about  a  mile 
from  Seaville  the  car  swerved  to  the  right 
and,  after  leaving  the  road,  traveled  in  prac- 
tically a  straight  line  for  about  125  feet  and 
struck  defendant's  pole,  which  was  on  the  ex- 
treme northerly  side  of  the  highway,  in  line 
with  a  row  of  trees,  and  about  24  feet  from 
the  center  of  the  main-traveled  portion  of  the 
highway.  At  the  moment  the  car  left  the 
traveled  portion  of  the  highway  it  was  travel- 
ing at  a  speed  of  18  to  20  miles  per  hour,  and 
by  the  time  it  struck  the  pole  was  traveling 
not  to  exceed  6  miles  per  hour.  There  was 
evidence,  although  conflicting  upon  the  point 
to  show  it  was  dark  when  the  accident  oc- 
curred. The  power  pole,  which  was  broken  ]  by  reason  thereof  cause  tbe  said  pole  to  break 
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as  a  result  of  the  collision,  was  12  inches  in 
diameter  at  the  ground,  the  inside  was  rotten, 
but  it  had  a  shell  about  one-fourth  of  an  inch 
thick  which  was  very  hard,  and  it  and  the 
other  poles  on  the  line  had  withstood  the 
windstorms  during  the  preceding  winter. 
When  the  car  struck  the  pole  it  broke  in 
three  pieces,  and  the  weight  of  the  cross- 
arms  and  the  upper  piece  of  the  pole  caused 
the  wires  to  sag  down  across  the  machine, 
striking  Stewart  and  causing  his  death  in- 
stantaneously. 

[1]  From  this  evidence  the  Jury  might 
well  have  drawn  the  conclusion  that  the 
driver  of  the  automobile,  Mr.  Cole,  was  driv- 
ing in  a  very  careless  and  reckless  manner. 
They  might  justly  have  concluded  that  it 
was  negligence  for  Cole  to  drive  a  car  over 
a  road  that  he  had  not  traveled  before,  when 
it  was  dark,  and  had  been  raining  to  some 
extent  part  of  the  time  with  insufficient 
lights  and,  at  the  time  of  the  accident  with- 
out any  lights  whatever. 

[2, 3]  It  is  true,  as  claimed  by  appellant's 
counsel,  that  the  deceased,  Stewart,  cannot 
be  held  responsible  for  the  negligence  of  Cole, 
who  was  driving  the  car,  unless  he  had  some 
control  over  him  and  his  conduct  But  it  is 
equally  true  that  he  was  responsible  for  his 
own  negligence.  He  was  bound  to  use  due 
care  to  keep  himself  from  Injury.  While  he 
might  not  have  known  that  the  brakes  were 
inefficient  he  certainly  did  know  that  Cole 
was  driving  the  car  over  an  unknown  road, 
in  the  dark,  and  without  adequate,  and  at 
some  points  without  any,  lights,  and  at  a  time 
when  from  the  evidence  the  jury  might  con- 
clude it  was  dark,  he  was  driving  at  a  rate 
of  speed  of  18  to  20  miles  per  hour,  and  the 
jury  might  well  have  concluded  that  it  was 
negligence  for  the  deceased,  under  such  cir- 
cumstances, not  to  have  taken  some  precau- 
tions for  his  own  safety  in  requesting  the 
driver  to  lessen  his  speed,  or  to  stop  and 
permit  him  to  remove  himself  from  the  car. 
The  evidence  introduced  before  the  jury 
would  have  justified  such  findings  upon 
their  part,  and,  so  finding,  they  would  have 
been  justified  in  concluding  that  the  accident 
was  the  result  of  negligence  properly  attrib- 
utable to  the  deceased. 

0*,  C ]  The  foregoing  recital  of  the  salient 
facts  of  the  case  Is  taken  mainly  from  the 
brief  of  respondent  but  the  court  has  veri- 
fied it  by  an  examination  of  the  record,  and 
finds  it  contains  a  fair  statement  of  the  same. 

Upon  the  other  defense  set  up  in  the  an- 
swer, that  the  defendant  was  not  guilty  of 
any  negligence  approximately  causing  the 
accident,  the  court  instructed  the  jury  as 
follows: 

"I  instruct  yon  that  if  you  believe  from  tbe 
evidence  in  this  case  that  tbe  defendant  could 
not  reasonably  have  anticipated  that  a  vehicle 
would  leave  the  traveled  portion  of  the  highway 
and  come  in  contact  with  its  power  pole,  and 
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and  fall,  it  was  not  called  upon,  as  a  matter  of 
law,  to  take  such  precautions  as  would  pre- 
vent  injuries  which  might  result  from  such 
contact,  and  that  any  accident  or  injury  caused 
thereby  cannot  be  said  to  have  been  caused 
proximately  by  the  negligence  of  the  defend- 
ant" 

And,  again: 

"If  you  believe  from  the  evidence  that  the 
particular  pole  in  question  here  was  in  such 
condition  as  to  withstand  any  ordinary  strain 
put  upon  it  by  the  elements  and  weather  con- 
ditions, and  such  strains  as  might  be  occasion- 
ed by  the  ordinary  use  of  the  highway  by  trav- 
elers, and  was  in  such  position  as  to  be  safe 
from  the  ordinary  danger  of  collision  from  vehi- 
cles traveling  on  the  highway,  and  that  the 
breaking  of  said  pole  was  caused  by  any  unusu- 
al circumstance  over  which  the  defendant  had 
no  control,  and  which  it  was  not  called  upon  to 
reasonably  anticipate,  then  I  instruct  you  that 
the  defendant  was  not  liable  because  of  such 
breaking  and  consequent  falling  of  the  power 
wire  which  caused  the  power  wire  to  come  in 
contact  with  and  cause  the  death  of  Carl  D. 
Stewart,  and  your  verdict  should  be  for  the  de- 
fendant." 

These  Instructions  state  the  law  correctly, 
and  are  not  complained  of  by  the  appellant. 

[6]  The  defendant,  In  building  its  power 
line  along  the  edge  of  a  public  highway, 
owed  a  duty  fc>  the  public  to  build  It  of  such 
construction  and  In  such  manner  that  It 
would  not  be  a  menace  to  those  who  had  occa- 
sion to  travel  the  highway.  It  was,  as  stated 
'  in  the  instruction,  its  duty  to  anticipate  such 
uses  of  the  read  as  would  probably  occur, 
and  to  provide  against  accidents  from  Its 
poles  from  such  causes  as  might  be  reason- 
ably anticipated. 

In  the  instructions  the  court  left  it  to  the 
Jury  to  say  whether  or  not  the  defendant 
was  bound  to  anticipate  that  persons  driving 
upon  the  highway  might,  either  through  neg- 
ligence or  design,  drive  automobiles  against 
the  poles  that  it  had  set,  and  they  were  told 
that  if  the  defendant,  acting  with  reasonable 
prudence  and  with  a  proper  regard  for  the 
safety  of  the  public,  was  not  called  upon  to 
anticipate  that  persons  might  drive  against 
Its  poles  with  automobiles,  then  It  was  not 
in  duty  bound  to  set  said  poles  or  maintain 
them  in  a  condition  to  prevent  injury  from 
such  collision. 

The  jury  might  well  have  found  from  the 
evidence  in  the  case,  from  the  width  of  the 
road,  the  location  of  the  pole,  and  the  attend- 
ing circumstances,  that  no  duty  rested  upon 
the  defendant  to  anticipate  that  any  one,  ei- 
ther by  accident  or  design,  lawfully  traveling 
upon  the  highway,  would  come  into  collision 
with  the  poles  which  it  had  set  and  was 
maintaining,  and  therefore  was  not  bound  to 
keep  a  pole  of  such  strength  and  soundness 
as  would  withstand  such  unexpected  contact 

The  judgment  is  affirmed. 

We  concur:  HART,  J.;  BURNETT,  J. 


MOORE  et  aL  v.  STBATER  et  aL  (Civ.  3027.) 

(District  Court  of  Appeal,  Second  District 
Division  2.   California.  Nov.  5,  1919.) 

Mortgages  <J=»25(6)— Evidence  insufficient 

TO  PROVE  WANT  OF  CONSIDERATION. 

Evidence  held  sufficient  to  support  findings 
refusing  cancellation  of  note  and  mortgage  for 
want  of  consideration. 

Appeal  from  Superior  Court  Los  Angeles 
County;  Chas.  Wellborn,  Judge. 

Action  by  Rebecca  J.  Moore  and  another 
against  Henry  Strayer  and  others,  for  the 
cancellation  of  note  and  mortgage.  From  a 
judgment  for  the  named  defendant,  direct- 
ing foreclosure  of  the  mortgage,  and  orders 
denying  motions  for  new  trial  and  to  re  tax 
costs,  plaintiffs  appeal.  Affirmed. 

See,  also,  176  Cal.  171,  16S  Pac.  530. 

M.  B.  Butler,  of  Pasadena,  and  R.  A.  Moore, 
of  Los  Angeles,  for  appellants. 

S.  W.  Odell  and  Tanner,  Odell  &  Taft,  all 
of  Los  Angeles,  for  respondent 

THOMAS,  J.  This  Is  an  action  for  the  can- 
cellation of  a  certain  note  and  mortgage,  al- 
leged to  have  been  made,  executed,  and  de- 
livered by  plaintiffs  to  defendant  Strayer,  on 
the  ground  "that  the  said  mortgage  and  note 
were  made  without  any  consideration  and  are 
void;  no  money  or  other  property  of  value 
was  ever  paid  to  or  delivered  to  these  plain- 
tiffs for  the  consideration  of  said  mortgage." 

Defendant's  answer  denied  all  the  mate- 
rial allegations  of  plaintiffs'  complaint  and 
alleged  that  $2,000  had  been  paid  by  defend- 
ants to  plaintiffs  through  Jas.  H.  Gaut  Com- 
pany, of  Pasadena,  Cal.,  that  plaintiffs  had 
thereafter  made  three  payments  of  interest 
on  the  note,  and  that  the  plaintiff  R.  A. 
Moore  had  himself  indorsed  two  of  said  inter- 
est payments  thereon.  Defendant  Strayer — 
being  the  only  answering  defendant — also 
filed  a  cross-complaint  setting  up  in  the  usual 
form  the  execution  and  delivery  of  said  note 
and  mortgage,  and  the  default  thereon  made 
In  the  payment  of  Interest,  and  that  he  had 
elected  to  declare  the  whole  sum  due,  pray- 
ing for  a  foreclosure  of  the  mortgage.  Plaln- 
tlffs  thereafter  filed  their  answer  to  the  cross- 
complaint,  setting  forth  substantially  the 
same  allegations  as  contained  in  their  com- 
plaint and  alleging  that — 

"Subsequent  to  the  24th  day  of  April,  1914, 
and  on  or  about  the  7th  day  of  May,  1914,  cross- 
defendants  did  place  the  note  and  mortgage  in 
the  custody  of  James  H.  Gaut  Company,  of 
Pasadena,  on  the  condition,  and  not  otherwise, 
that  said  note  and  mortgage  become  effective 
and  of  force  as  such  instruments  when  $2,000 
is  paid  on  a  certain  $2,500  note,  which  was  se- 
cured by  a  prior  mortgage  on  said  real  prop- 
erty; that  said  $2,000,  or  any  part  thereof, 
was  not  paid  on  said  $2,500  note." 
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Cross-defendants  also  denied  that  there 
was  any  Interest  overdue  or  unpaid,  and  al- 
leged that  the  nine  months'  Interest,  referred 
to  as  having  been  paid  by  them,  was  paid 
by  reason  of  the  belief  of  cross-defendants 
that  the  $2,000  for  which  the  said  $2,000  note 
and  mortgage  were  executed  had  been  paid 
on  the  $2,500  note,  and  that  they  had  no 
knowledge  that  said  $2,000  had  not  been  so 
paid,  as  alleged,  at  the  time  when  the  said  in- 
terest payments  were  in  fact  made.  The  court 
found  against  the  plaintiffs  on  all  the  issues, 
and  decreed  that  defendant  Strayer  have  judg- 
ment foreclosing  said  mortgage.  Judgment 
was  entered  accordingly.  There  was  a  mo- 
tion for  new  trial,  and  a  motion  to  retaz  costs, 
both  of  which  were  denied.  The  appeals  here 
are  from  the  judgment  and  each  of  said  or- 
ders. 

Respondent  contends  that  the  appeal  comes 
too  late;  but  that  question  has  been  settled 
contrary  to  such  contention.  Moore  v.  Stray- 
er, 175  Cal.  m,  165  Pac.  530. 

As  to  the  said  orders,  and  each  of  them, 
we  can  see  nothing  in  this  case  which  would 
justify  their  disturbance. 

As  to  the  judgment,  four  specifications  of 
error  are  urged,  but  they  all  go  to  the  suf- 
flency  of  the  evidence  to  support  the  findings. 
We  have  read  the  entire  record,  and  are  satis- 
fled  that  the  findings  are  amply  supported 
by  the  evidence. 

The  judgment  and  orders  appealed  from 
are,  and  each  of  them  Is,  affirmed. 

We  concur:  FINLAYSON,  P.  J.;  SLOANS,  J. 


ENG-SKELL  CO.  et  al.  v.  INDUSTRIAL 
ACCIDENT  COMMISSION  OF  STATE 
OF  CALIFORNIA  et  al.    (Civ.  3200.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 1,  California.  Nov.  7,  1919.  Hearing 
Denied  by  Supreme  Court  Jan.  6,  1920.) 

1.  Evidence  8=>442(4)  —  Parol  evidence 
admissible  to  show  relationship  be- 
tween claimant  and  employes  un  deb 
Workmen's  Compensation  Act. 

In  workmen's  compensation  proceedings  in- 
volving issue  of  whether  claimant,  who  by  writ- 
ten contract  had  agreed  to  furnish  employer 
with  delivery  truck,  was  an  employs,  oral  tes- 
timony was  admissible  on  such  issue  where  the 
written  contract  did  not  purport  to  define  any 
personal  service  between  claimant  and  employer. 

2.  Master  and  servant  «=>367  —  Work- 
men's compensation;  claimant  "em- 
ploye" while  making  deliveries  with  his 

TRUCK. 

Where  an  automobile  delivery  truck  owner 
agreed  for  six  months'  term  to  furnish  truck 
and  to  devote  his'  exclusive  personal  services 
from  8  a.  m.  to  6  p.  m.  in  delivery  of  goods  for 


a  company,  and  during  such  time  to  be  under 
its  control  and  direction,  he  was  its  "employs" 
under  Civ.  Code,  g  2009,  and  entitled  to  compen- 
sation for  Injury. 

(Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Em- 
ploy*.] 

Proceedings  under  Workmen's  Compensa- 
tion Act  (St  1917,  p.  831)  by  George  B. 
Rogers  for  compensation  for  Injury  opposed 
by  the  Eng-Skell  Company,  employer,  and 
the  Continental  Casualty  Company,  Insurer. 
Award  by  Industrial  Accident  Commission 
for  claimant,  and  employer  and  insurer 
bring  certiorari.   Award  confirmed. 

Barry  J.  Coldlng  and  Theodore  Hale,  both 
of  San  Francisco,  for  petitioners. 

A.  E.  Graupner,  of  San  Francisco,  for  re- 
spondents. 

RICHARDS,  3.  The  facts  of  the  case  are 
these:  The  Eng-Skell  Company,  one  of  the 
petitioners  herein,  was,  in  the  month  of 
March,  1917,  engaged  In  the  business  of  sup- 
plying soda  water  fountains  with  the  mate- 
rials and  compounds  necessary  to  the  con- 
duct Of  such  establishments.  The  said  peti- 
tioner's business  required  regular  and  dally 
deliveries  by  means  of  delivery  trucks  or 
wagons  operated  by  a  driver  and  making  a 
regular  daily  round  of  its  customers.  In 
March,  1917,  the  said  petitioner,  Eng-Skell 
Company,  entered  into  an  agreement  in  writ- 
ing with  one  George  B.  Rogers,  who  was  at 
that  time  the  owner  of  a  Ford  delivery  truck, 
by  which  the  dally  use  of  said  truck,  with  its 
driver,  was  agreed  to  be  supplied  by  said 
Rogers  to  said  petitioner,  for  the  purposes 
of  its  said  business,  between  the  hours  of  8 
a.  m.  and  6  p.  m.,  Sundays  and  holidays  ex- 
cepted, for  a  period  of  six  months  thereafter, 
for  the  sum  of  $1,050  for  the  entire  term, 
payable  in  equal  semimonthly  amounts  of 
$87.50.  This  agreement  was  in  the  form  of 
a  written  offer  by  said  Rogers  to  supply  said 
truck  and  driver  during  said  term,  and  In 
connection  with  said  offer  and  as  a  part  there- 
of he  was  to  deposit  the  sum  of  $50  to  guar- 
antee the  faithful  fulfillment  of  his  offer,  in . 
case  of  its  acceptance,  in  so  far  as  the  same 
provided  for  an  uninterrupted  delivery  serv- 
ice during  said  term.  To  this  written  offer 
the  Eng-Skell  Company  affixed  its  accept 
ance,  also  in  writing,  and  thereupon  said 
Rogers  entered  upon  the  duties  provided  for 
In  the  agreement  thus  made.  Said  agree- 
ment was,  from  time  to  time,  renewed,  and 
was  in  existence  under  one  of  such  renewals 
on  the  2d  day  of  April,  1919,  when  said 
Rogers,  while  personally  discharging  the  du- 
ties which  devolved  upon  him  by  virtue  of 
said  agreement,  sustained  an  injury  to  one 
of  his  eyes ;  he  being  at  the  time  engaged  in 
unloading  or  unpacking  one  of  the  boxes  of 
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said  petitioner  In  which  Its  deliveries  were 
wont  to  be  made.  Thereafter  said  Rogers 
applied  to  the  Industrial  Accident  Commis- 
sion for  an  award  against  said  petitioner  and 
Its  insurer,  In  due  course  of  proceedings 
upon  which  the  award  in  favor  of  Rogers 
was  made,  for  the  annulment  of  which  the 
petitioners  herein  have  Instituted  this  pro- 
ceeding. 

The  sole  question  presented  for  our  deter- 
mination is  as  to  whether  said  Rogers  was 
at  the  time  of  his  injury  an  employe  of  the 
Bng-Skell  Company  or  was  an  independent 
contractor. 

If,  in  the  consideration  of  this  question, 
we  are  to  be  confined  to  the  terms  of  the 
written  contract  entered  into  between  said 
parties,  It  might  well  be  concluded  that  said 
Rogers  waa  not  an  employe  of  the  Eng-Skell 
Company,  but  that  he  was  an  Independent 
contractor.  Upon  the  hearing  before  the 
commission,  however,  evidence  was  present- 
ed showing  that,  while  by  the  terms  of  said 
contract  Rogers  was  merely  to  furnish  a 
Ford  delivery  truck  during  its  term,  with  a 
driver  thereof,  the  real  arrangement  between 
the  parties  was  such  that  Rogers  was  him- 
self to  be  such  driver  and  was  to  give  his 
personal  services  to  the  Eng-Skell  Company 
during  the  term  of  said  contract  and  during 
each  day  of  Its  continuance,  Sundays  and 
holidays  excepted,  from  8  a.  m.  to  6  p.  m., 
and  that  in  the  course  of  such  personal  serv- 
ice he  was  not  only  to  be  the  driver  of  the 
truck,  but  was  to  attend  to  all  of  the  details 
incident  to  the  delivery  of  the  goods  and 
material  which  the  Eng-Skell  Company  sup- 
plied daily  to  Its  customers.  The  evidence 
further  sufficiently  shows  that  this  service 
on  the  part  of  Rogers  was  not  only  a  per- 
sonal service,  but  was  such  a  service  as  pre- 
cluded the  pursuit  of  any  independent  calling 
by  himself  or  the  use  of  his  delivery  truck  in 
any  other  business  than  that  of  the  Eng- 
Skell  Company,  and  that  In  the  perform- 
ance of  such  service  and  the  use  of  said 
truck  Rogers  was  at  all  times  under  the  con- 
trol and  direction  of  the  Eng-Skell  Company. 

[1,2]  It  Is  the  contention  of  the  petitioners 
herein  that  the  Industrial  Accident  Commis- 
sion was  in  error  in  admitting  such  evidence, 
and  that  the  relation  between  said  Rogers 
and  the  Eng-Skell  Company  was  to  be  deter- 
mined solely  from  the  terms  of  the  written 
agreement.  An  examination  of  that  agree- 
ment, however,  discloses  that  it  did  not  pur- 
port to  relate  to  or  define  any  personal  serv- 
ice which  Rogers  was  to  furnish  to  the  Eng- 
Skell  Company;  and,  this  being  so,  we  are 
satisfied  that  the  commission  committed  no 
error  in  going  outside  of  the  aforesaid  writ- 
ten agreement  and  in  seeding  to  ascertain, 
through  oral  testimony,  what  the  actual  re- 
lation was  between  Rogers  and  the  Eng-Skell 


Company.  And  we  are  further  satisfied  that 
the  evidence  thus  adduced  established  all  of 
the  elements  necessary  to  the  existence  of 
the  relation  of  employer  and  employe  under 
the  terms  of  section  2009  of  the  Civil  Code. 

The  facts,  as  disclosed  by  such  evidence, 
show  that  Rogers  stood  in  no  other  or  differ- 
ent relation  to  the  Eng-Skell  Company  than 
that  which  is  found  In  many  trades  and  em- 
ployments In  which  employes  agree  to  fur- 
nish their  own  tools  and  appliances  and  to 
care  for  and  replace  them  during  the  course 
and  term  of  their  employment;  and  it  has 
been  uniformly  held  that  the  fact  that  such 
persons  were  to  supply  such  tools  or  appli- 
ances did  not  In  any  manner  affect  their  re- 
lation or  status  as  employes.  The  cases 
cited  by  the  petitioners  herein  are  sound  In 
principle,  but  have  no  particular  bearing 
upon  the  issues  Involved  In  this  proceeding, 
and  hence  do  not  require  review  In  detail. 
The  case  Is  clearly  one  In  which  the  commis- 
sion acted  within  its  powers  ,ln  determining 
the  actual  relation  existing  between  said 
Rogers  and  the  Eng-Skell  Company,  and  It 
committed  no  error  in  arriving  at  the  con- 
clusion to  which  it  came  on  the  evidence 
which  was  properly  presented  before  it 

It  follows  that  the  writ  must  be  denied, 
and  the  award  confirmed;  and  It  is  so  or- 
dered. 

We  concur:  WASTE,  P.  J.;  KERRI- 
GAN, J. 


FORD  v.  FORD.   (Civ.  8036.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 2,  California.  Nov.  22,  1919.) 

1.  Appeal  and  ebeoe  «3=>1011(1)— Findings 
on  conflicting)  evidence  not  disturbed. 

Finding  of  trial  court  based  on  conflicting 
evidence  will  not  be  disturbed  on  appeal. 

2.  Appeal  and  error  <s=>931(1)  —  Presump- 
tion THAT  TRIAL  COURT  FOLLOWED  PROPER 
RULE  IN  WEIGHING  EVIDENCE. 

Rule  that  evidence  of  fraud  and  undue  in- 
fluence to  defeat  conveyances  must  be  clear  and 
convincing  is  a  rule  of  evidence  directed  to  the 
trial  court,  and  it  must  be  assumed  that  in 
reaching  conclusions  the  court  was  governed  by 
the  rule  in  weighing  the  evidence. 

3.  Trusts  <g=103(3)  —  Conveyance  to  hub- 
band  ON  FRAUDULENT  REPRESENTATIONS 
CREATING  TRUST  IN  FAVOR  OF  WIFE. 

A  trust  estate  is  created  in  behalf  of  a  wife 
where  she  without  consideration  deeds  an  in- 
terest in  her  separate  property  to  her,  husband 
and  permits  him  to  take  in  his  name  an  inter- 
est in  other  property  purchased  with  her  sep- 
arate funds,  on  his  representation  that  be  only 
desires  to  bold  an  interest  of  record  for  the  sake 
of  his  business  and  social  credit  and  that  he 
will  convey  to  her  at  any  time  she  desires; 
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she  having  parted  with  her  title  in  reliance  npon 
such  representations  made  to  her  with  bad  faith 
and  with  intent  to  withhold  the  property  from 
her. 

4.  Pleading  «J=»249(1)— Complaint  to  quiet 

TITLE  MAT  BE  AMENDED  TO  ONE  TO  ESTAB- 
LISH TRUST. 

Though  action  was  begun  under  an  ordinary 
complaint  to  quiet  title,  trial  court  did  not  err 
in  permitting  plaintiff  pending  trial  to  file  an 
amended  complaint  setting  up  the  facts  relied 
upon  to  defeat  defendant's  claim  of  title  and 
establishing  the  trust  in  plaintiff's  behalf  and 
praying  that  such  trust  be  declared  and  a 
reconveyance  of  the  premises  decreed. 

5.  Pleading  «=>236(6)  —  Tbial  amendment 
within  discretion  0»  court. 

So  long  as  the  action  as  set  out  in  the 
amendment  is  not  entirely  foreign  to  the  orig- 
inal form  of  the  action,  the  amendment  is  with- 
in the  discretion  of  the  court;  the  relief  sought 
arising  out  of  the  same  general  state  of  facts. 

Appeal  from  Superior  Court,  Los  Angeles 
Comity;  Grant  Jackson,  Judge. 

Action  by  Josephine  Ford  against  Louis  M. 
Ford.  Judgment  for  plaintiff,  and  defendant 
appeals.  Affirmed. 

Arthur  L.  Levinsky,  of  Stockton,  and  Geo. 
E.  Cryer  and  J.  H.  De  La  Monte,  both  of  Los 
Angeles,  for  appellant 

Gordon  A.  Stewart,  of  Stockton,  and  H.  H. 
Appel,  of  Los  Angeles,  for  respondent. 

SLOANB,  J.  Plaintiff,  Josephine  Ford 
brought  this  action  against  the  defendant, 
Louis  M.  Ford,  ber  husband,  to  establish  her 
title  to  several  parcels  of  land  In  the  city  of 
Los  Angeles.  She  acquired  title  to  one  of  the 
properties  before  her  marriage,  and,  as  the 
court  finds,  was  at  the  time  of  her  marriage 
also  "the  owner  of  and  In  the  possession  of  a 
large  sum  of  money."  Shortly  after  her 
marriage  with  defendant,  she  conveyed  by 
deed  an  undivided  one-half  Interest  in  this 
real  property  to  the  defendant.  The  court 
also  finds  that  after  her  marriage  the  other 
parcels  of  land  were  purchased  with  her  sep- 
arate funds,  and  the  title  taken  in  the  names 
of  herself  and  husband  as  tenants  In  common. 
These  properties  were  subsequently  handled 
by  the  parties  Jointly,  mortgages  and  releases 
were  made  in  their  joint  names,  and  moneys 
collected,  handled,  and  deposited  in  bank  to 
their  Joint  account.  The  court  further  finds 
that  the  defendant  acquired  his  apparent  in- 
terest in  this  property  as  follows: 

That  as  to  the  real  property  she  own  ed  before 
marriage,  "after  said  marriage,  and  on  or  about 
the  6th  day  of  July,  1904,  and  prior  thereto, 
defendant  desired  to  have  it  appear  that  he 
was  the  owner  of  an  interest  in  said  property, 
and  importuned  that  plaintiff  should  make  a 
conveyance  to  him  of  an  undivided  'one-half  In 
said  lands  and  premises,  and  then  and  there 
promised  plaintiff  that  defendant  would,  when- 
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ever  plaintiff  should  demand,  reconvey  said  lands 
and  premises  to  plaintiff.  Plaintiff  believed  said 
promises  and  representations  of  defendant,  and 
relied  upon  said  representations  and  promises, 
and  induced  solely  by  her  reliance  and  belief 
in  said  representations  and  without  other  con- 
sideration moving  to  her  from  defendant,  than 
said  belief  and  said  promises  on  the  part  of  the 
defendant,  and  the  confidence  which  she  then 
had  in  said  defendant,  did  on  or  about  the  6th 
day  of  July,  1904,  execute  and  deliver  to  de- 
fendant a  conveyance  in  the  form  of  a  grant, 
bargain  and  sale  deed,  conveying  to  the  defend- 
ant an  undivided  one-half  of,  in  and  to  said  lands 
and  premises." 

And  as  to  the  property  acquired  after  mar- 
riage: 

"That  the  defendant  desiring  to  have  it  ap- 
pear that  he  was  the  owner  of  an  interest  in 
said  lands  and  premises,  at  the  time  of  the 
purchase  of  each  of  said  last-mentioned  pieces 
and  parcels  of  land,  requested  plaintiff  to  permit 
and  to  cause  conveyances  to  be  made,  at  the 
time  of  each  of  said  purchases,  by  the  predeces- 
sors and  owners  of  said  lands  and  from  whom 
the  plaintiff  purchased  said  pieces  of  land,  to 
the  plaintiff  and  defendant  as  tenants  in  com- 
mon, and  for  'that  purpose  to  permit  the  name  of 
defendant  to  be  mentioned  in  each  of  said  con- 
veyances as  a  grantee  therein,  together  with  the 
name  of  plaintiff,  and  then  and  there  promised 
plaintiff  that  if  plaintiff  should  permit  said  con- 
veyances to  be  so  executed,  that  he  would  at 
any  time  upon  demand  by  plaintiff  convey  to 
her  said  lands  and  premises  by  a  good  and  suf- 
ficient deed  of  conveyance,  in  such  form  and  of 
such  character  so  that  the  legal  title  to  the  whole 
of  said  lands  should  be  and  appear  of  record  in 
her  own  name  and  as  her  own  separate  estate 
and  property."' 

It  is  also  found  that  there  was  no  other 
consideration  for  these  conveyances  to  de- 
fendant, that  the  plaintiff  relied  on  the  prom- 
ises to  reconvey,  and  that  the  promises  were 
made  in  bad  faith,  with  A>  Intention  to  carry 
them  out,  but  with  intent  to  deceive  and  de- 
fraud the  plaintiff. 

[1]  There  is  no  serious  controversy  in  the 
evidence  as  to  the  purchase  of  all  these  par- 
cels of  land  with  the  separate  funds  of  plain- 
tiff, possessed  by  her  before  marriage,  togeth- 
er with  the  rents  and  profits  accruing  there- 
from after  marriage.  There  is  direct  conflict 
In  the  evidence  as  to  the  conditions  on  which 
the  defendant  acquired  his  apparent  interest 
as  a  cotenant  with  plaintiff.  He  claims  that 
it  was  the  result  of  voluntary  and  unsolicit- 
ed action  of  the  plaintiff  to  endow  him  with 
an  interest  in  all  her  worldly  goods.  The 
court,  however,  found  against  this  contention 
and  in  favor  of  the  testimony  given  by  the 
plaintiff,  which,  if  accepted  as  true,  fully  sup- 
ports the  findings.  It  is  useless,  therefore,  to 
review  more  minutely  the  testimony,  as  we 
would  not  under  this  state  of  the  evidence  be 
justified  in  disturbing  the  findings  of  the 
court 
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[2]  It  may  be  conceded,  as  contended  by 
appellant,  that  In  order  to  establish  fraud 
and  undue  Influence  to  defeat  these  convey- 
ances of  title  the  evidence  must  be  clear  and 
convincing.  But  that  is  a  rule  of  evidence 
directed  to  the  trial  court,  and  it  must  be 
presumed  that  in  reaching  the  conclusion  set 
out  in  the  findings  the  court  was  governed  by 
these  considerations  in  weighing  the  evi- 
dence. Brison  v.  Brison,  90  Cal.  323,  27  Pac. 
186;  Mahoney  v.  Bostwick,  96  Cal.  63,  30 
Pac.  1020,  31  Am.  St.  Rep.  175 ;  Sherman  v. 
Sandell,  106  Cal.  373,  39  Pac.  797.  Even  in 
criminal  actions,  where  the  facts  must  be  es- 
tablished beyond  a  reasonable  doubt  in  order 
to  Justify  a  conviction,  the  appellate  courts 
are  not  permitted  to  question  the  verdict  if  it 
is  supported  by  any  substantial  showing. 
People  v.  Durrant,  116  Cal.  179,  201,  48  Pac. 
75 ;  People  v.  Freeman,  92  Cal.  359,  28  Pac. 
261;  People  v.  Ah  Loy,  10  Cal.  301.  Appel- 
lant cites  Sheehan  v.  Sullivan,  126  Cal'.  189, 
58  Pac.  543,  as  holding  that  the  sufficiency  of 
the  evidence  in  the  light  of  this  rule  should 
be  Independently  considered  by  the  appellate 
court.  It  will  be  noticed  in  that  case  that 
the  question  was  before  the  Supreme  Court 
on  undisputed  evidence.  Under  such  condi- 
tions the  appellate  tribunal  may  well  go  to 
greater  lengths  in  estimating  the  conclusive- 
ness of  the  evidence  upon  the  point  in  issue ; 
but,  where  the  conclusion  of  the  trial  court 
is  supported  by  testimony  that  is  clear  and 
convincing  in  itself,  the  fact  that  it  is  disput- 
ed by  rebutting  testimony  does  not  entitle  the 
appellate  court  to  substitute  its  Judgment  for 
that  of  the  trial  court  in  determining  the 
credibility  of  the  conflicting  witnesses.  In 
fact,  the  Supreme  Court,  in  Sheehan  v.  Sul- 
livan, supra,  says  on  this  point: 

"The  question  here  is  not  really  one  of  con- 
flicting evidence;  the  evidence  introduced  by 
plaintiff,  leaving  out  of  view  the  fact  that  it  was 
all  contradicted,  is  not  in  itself  sufficient  to  sl>ow 
the  declaration  and  creation  of  the  trust  as 
averred  In  the  complaint,  or  as  found  by  the 
court." 

In  the  matter  before  us,  the  testimony  of 
the  plaintiff  supported  to  some  extent  by  the 
undisputed  circumstances  surrounding  the 
transaction,  if  accepted  as  true,  is  clear  and 
conclusive  as  to  the  facts  found. 

[3]  The  only  question,  then,  on  the  merits 
of  this  appeal  is  whether  the  findings  support 
the  Judgment  declaring  a  trust  in  this  prop- 
erty against  the  defendant  and  in  behalf  of 
the  plaintiff. 

To  restate  briefly  the  issue  presented:  Is 
a  trust  estate  created  in  behalf  of  a  wife 
where  she  deeds  an  interest  in  hen  separate 
property  to  her  husband  and  permits  him  to 
take  in  his  name  an  Interest  in  other  proper- 
ty when  it  is  purchased  with  her  separate 
funds,  and  the  transaction  is  had  without 
consideration  to  the  wife,  at  his  solicitation, 
on  his  representation  that  he  only  desires  to 


hold  an  interest  of  record  for  the  sake  of  his 
business  and  social  credit,  and  that  he  will 
reconvey  to  her  at  any  time  she  desires ;  and 
where  the  consent  of  the  wife  was  induced 
by  these  representations  and  she  parted  with 
her  title  In  reliance  upon  them,  and  they 
were  made  to  her  in  bad  faith  and  with  in- 
tent to  withhold  the  property  from  her? 
Without  reviewing  and  distinguishing  the 
many  authorities  cited  by  appellant,  we  think 
that  every  point  involved  in  this  issue  is  de- 
termined against  him  in  Brison  v.  Brison,  75 
Cal.  525,  17  Pac.  689,  7  Am.  St.  Rep.  189;  Id., 
90  Cal.  323,  27  Pac.  186,  supplemented  by 
Dolliver  v.  Dolllver,  94  Cal.  642,  30  Pac.  4 ; 
Dlmond  v.  Sanderson,  103  Cal.  97,  37  Pac. 
189;  Cooney  v.  Glynn,  157  Cal.  683, 108  Pac. 
506;  Jones  v.  Jones,  140  Cal.  587,  74  Pac. 
143;  and  Bradley  v.  Bradley,  165  Cal.  237, 
131  Pac.  750. 

[4,  t]  This  action  was  begun  under  an  ordi- 
nary complaint  to  quiet  title.  Subsequently, 
and  pending  the  trial,  plaintiff,  by  leave  of 
court,  filed  an  amended  complaint  setting  up 
the  facts  relied  upon  to  defeat  defendant's 
claim  of  title  and  establishing  the  trust  In 
plaintiff's  behalf,  and  praying  that  such  trust 
be  declared  and  a  reconveyance  of  the  prem- 
ises to  plaintiff  decreed.  Defendant  moved 
to  strike  out  the  amended  complaint,  and 
contends  that  the  court  was  in  error  in  deny- 
ing his  motion  and  permitting  the  amended 
complaint,  for  the  reason  that  it  constitutes 
a  new  and  distinct  cause  of  action.  Defend- 
ant's own  citations  of  authority  seem  to  be 
against  him,  where  they  refer  at  all  to  the 
question  of  amendment  of  the  complaint  In 
Von  Drachenfels  v.  Doolittle,  77  Cal.  295, 19 
Pac.  518,  no  attempt  was  made  to  amend  the 
complaint  below,  and  the  Supreme  Court 
merely  holds  that  under  the  complaint  to 
quiet  title  the  court  cannot  declare  and  en- 
force a  trust,  and  that  a  new  trial  will  not 
be  granted  to  give  appellant  an  opportunity 
to  amend  his  complaint  In  Bryan  v.  Tor- 
mey,  84  Cal.  126,  24  Pac.  319,  holding  that 
under  a  complaint  to  quiet  title  Judgment  en- 
forcing a  trust  could  not  be  upheld,  the  court 
says: 

"If  the  complaint  had  been  amended  at  the 
trial  so  as  to  conform  to  the  proofs  and  to  cor- 
respond with  the  findings,  we  should  have  found 
no  difficulty  in  affirming  the  judgment  •  •  » 
The  judgment  is  reversed,  and  the  cause  re- 
manded, with  directions  to  the  superior  court 
to  permit  the  parties  to  amend  their  pleadings." 

So  long  as  the  action  as  set  out  In  the 
amendment  is  not  entirely  foreign  to  the 
original  form  of  the  action,  such  amendment 
Is  within  the  discretion  of  the  court  So  long 
as  the  relief  sought  arises  on  the  same  gener- 
al Btate  of  facts — as  was  obviously  the  condi- 
tion here,  although  more  fully  stated  in  the 
amended  complaint — such  amendment  Is 
proper.  Frost  v.  Witter,  132  Cal.  421,  64  Pac. 
705,  84  Am.  St.  Rep.  53 ;  Walsh  v.  McKeen  75 
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Cal.  519,  17  Pac.  673 ;  Cox  v.  McLaughlin,  76 
Cal.  60, 18  Pac.  100,  0  Am.  St  Rep.  164 ;  Doo- 
Uttle  v.  McConnell,  174  Pac.  806;  Porter  v. 
Fillebrown,  119  CaL  235,  51  Pac.  322.  In  the 
case  last  cited  the  amendment  changed  the 
cause  of  action  from  an  action  at  law  to  re- 
cover on  a  creditor's  claim  to  an  equitable  ac- 
tion for  an  accounting  of  a  trust. 

We  do  not  find  prejudicial  error  in  the  nu- 
merous rulings  of  the  court  excepted  to  by 
appellant 

The  judgment  is  affirmed. 


We  concur: 
AS,  J. 


FINLAYSON,  P.  J. ;  THOM- 


HORTON-HOWARD    v.    PAYTON    et  al. 

(Civ.  8006.) 

(District  Court  of  Appeal,  Second  District,  Divi- 
sion 2,  California.   Nov.  4,  1919.) 

1.  Landlord  and  tenant  <8=>291(1) — Demand 
fob  possession  condition  precedent  to 
fobfeitcbe  of  lease. 

In  lessor's  unlawful  detainer  action  upon 
ground  that  lessee  had  breached  condition  of 
lease  requiring  the  planting  of  certain  crops, 
and  was  committing  waste  under  Code  Civ. 
Proc  |  1161,  subds.  S,  4,  lessor's  failure  to 
give  notice  of  demand  for  possession  under  sec- 
tion 1162  held  a  good  defense,  notwithstanding 
that  it  was  unnecessary  to  give  lessee  notice 
to  perform  condition  because  of  impossibility 
thereof;  such  demand  being  a  condition  prece- 
dent to  forfeiture  of  leasehold  interest 

2.  Contracts  <8=>318— Forfeitures  not  »a- 

VORED. 

Forfeitures  are  not  favored  by  the  courts; 
every  intendment  and  presumption  being  against 
person  seeking  to  enforce  the  forfeiture. 

3.  Statutes  <8=>241  (1)— Strict  construction 
or  forfeiture  law. 

Statutes  creating  forfeiture  must  be  strictly 
construed. 

4.  Landlord  and  tenant  <8=>290(%)— Reme- 
dy BT  UNLAWFUL  DETAINER  STRICTLY  LIM- 
ITED. 

One  who  seeks  the  summary  remedy  of  un- 
lawful detainer  allowed  by  the  statute  must 
bring  himself  clearly  within  its  terms. 

5.  Landlord  and  tenant  ©=>291(1)— Suffi- 
ciency of  notice  to  quit. 

Notice  to  quit  or  demand  for  possession  need 
not  be  in  any  particular  words  or  in  any  partic- 
ular form,  any  written  demand  being  sufficient 
if  the  person  to  whom  it  is  given,  as  a  person 
of  common  understanding,  most  understand  from 
it  that  the  landlord  is  absolutely  and  uncon- 
ditionally demanding  of  him  possession  of  the 
demised  premises. 

6.  Landlord  and  tenant  «3=»291(1)— Demand 
for  possession  not  sufficiently  definite. 

Letter  written  to  lessees  by  lessor's  attorney 
complaining  of  breach  of  conditions  of  lease, 


stating  that  lessor  "demands  possession,"  that 
lessee  had  Bold  water  with  no  right  to  so  do 
without  accounting  to  lessor,  asking  lessee  to 
"remit"  to  lessor  and  to  "let  me  hear  from  you 
at  once,"  held  not  sufficiently  definite  and  un- 
equivocal to  constitute  a  demand  for  possession, 
being  calculated  to  lead  lessees  to  think  that 
they  could  retain  possession  by  adjusting  their 
differences  with  lessor, 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Fred  H.  Taft,  Judge. 

Action  by  Minnie  J.  Horton-Howard 
against  F.  C.  Payton  and  another.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Affirmed. 

Dixon  L.  Phillips,  of  Oakland,  and  Victor 
Ford  Collins,  of  Los  Angeles,  for  appellant. 

O.  P.  Adams,  of  Los  Angeles,  for  respond- 
ents. 

FINLATSON,  P.  J.  This  Is  an  action'  of 
unlawful  detainer.  Plaintiff  appeals  from  a 
judgment  In  favor  of  defendants.  Defend- 
ants claim  the  right  of  possession  under  a 
written  lease  executed  to  them,  as  lessees,  by 
plaintiff  and  one  Helen  A.  Wright,  as  the 
lessors,  whereby  defendants  leased  from 
plaintiff  and  her  colessor,  for  the  term  of 
five  years,  a  25-acre  ranch  near  Norwalk,  In 
Los  Angeles  county,  agreeing  to  plant  all  the 
ranch  to  beets,  farm  It  in  a  workmanlike 
manner,  and,  as  rent,  pay  the  lessors  one- 
fourth  of  all  the  crops  raised.  Helen  A. 
Wright,  one  of  the  colessors,  has  since  con- 
veyed all  of  her  interest  to  plaintiff.  Plain- 
tiff alleges  that  defendants  breamed  their 
covenant  to  plant  all  the  ranch  to  beets,  in 
this,  that  in  the  year  1918  defendants  planted 
a  part  of  the  land  to  corn ;  also  that  defend- 
ants committed  waste  in  that  they  unlaw- 
fully diverted  from  the  leased  premises  water 
developed  thereon  and  use&Sor  sold  it  for  use 
on  other  lands. 

[1]  At  the  outset  we  are  met  with  respond- 
ents' objection  that  no  demand  for  possession 
or  notice  to  quit,  as  required  by  the  statute, 
was  ever  served  upon  either  of  them.  We 
think  this  objection  is  well  taken,  and  that  it 
is  fatal  to  any  recovery  by  appellant. 

The  only  attempted  demand  for  possession 
was  that  made  by  plaintiff's  counsel  in  a 
letter  written  and  mailed  by  him  at  Oakland, 
Cal.,  dated  September  3, 1918,  and  addressed 
to  defendants  at  Norwalk,  in  Los  Angeles 
county.  That  letter  was  as  follows: 

"F.  C.  Payton  and  O.  A.  Payton,  Norwalk, 
Los  Angeles  County,  California— Gentlemen: 
Mrs.  Minnie  J.  Horton,  of  551  Crofton  avenue, 
this  city,  has  placed  in  my  bands  the  'lease'  be- 
tween you  and  her  under  date  of  the  10th  day 
of  August,  1916,  to  the  land  and  premises  known 
as  the  'Helen  Williams'  ranch,  in  Los  Angeles 
county,  California,  and  which  you  are  now  in 
possession.  She  has  also  placed  in  my  hands 
the  correspondence  relative  to  same.  You  have 
repeatedly  violated  the  terms  of  this  'lease' 
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and  she  demands  possession.  Yon  have  sold 
water,  -which  yon  had  no  right  to  do,  and 
have  made  no  accounting  for  same.  Ton  will 
please  now  make  a  full  statement  giving  de- 
tails of  water  sold  from  the  premises,  and 
remit  to  her.  Again,  the  ranch,  you  know  very 
well,  was  to  be  all  put  into  beets,  which  you 
have  not  done.  Please  let  me  hear  from  you  at 
once.  Yours  very  truly,  Dixon  L.  Phillips,  At- 
torney for  Mrs.  Minnie  J.  Horton."  (The  italics 
are  ours.) 

It  was  stipulated  that  the  writer  of  this 
letter,  Mr.  Phillips,  was  acting  as  plaintiff's 
agent. 

It  may  be  assumed  that  the  letter  was  de- 
livered to  one  of  the  defendants,  F.  O.  Pay- 
ton,  doubtless  by  the  letter  carrier;  for,  on 
September  9,  1918,  F.  C.  Payton  wrote  a  let- 
ter to  Mr.  Phillips  acknowledging  receipt  of 
his  letter  of  the  3d  Instant,  denying  that  the 
terms  of  the  lease  had  been  violated,  and  stat- 
ing that  he  expected  to  hold  the  ranch  until 
the  expiration  of  the  term  of  the  lease. 

The  action  is  brought  under  subdivisions  8 
and  4  of  section  1161  of  the  Civil  Code  of 
Procedure.  By  subdivision  3  it  Is  provided 
that  a  tenant  is  guilty  of  unlawful  detainer 
when  he  continues  In  possession  after  a  neg- 
lect or  failure  to  perform  other  conditions  or 
covenants  than  the  one  for  the  payment  of 
rent,  and  three  days'  notice  in  writing,  re- 
quiring the  performance  of  such  conditions 
or  covenants,  or  the  possession  of  the  prop- 
erty, shall  have  been  served  upon  him;  but 
"if  the  conditions  and  covenants  of  the  lease 
violated  by  the  lessee  cannot  afterward  be 
performed,  then  no  notice,  as  last  prescribed 
herein,  need  be  given  to  said  lessee  •  *  * 
demanding  the  performance  of  the  violated 
conditions  or  covenants  of  the  lease."  Sub- 
division 4  provides  that  any  tenant  commit- 
ting waste  upon  the  demised  premises,  con- 
trary to  the  conditions  or  covenants  of  his 
lease,  thereby  terminates  the  lease,  and  the 
landlord,  "upon  service  of  three  days'  notice 
to  quit  upon  the  person  or  persons  in  posses- 
sion," shall  be  entitled  to  restitution  of  the 
premises. 

The  covenant  to  plant  beets,  the  breach  of 
which  is  here  complained  of,  was  one  that, 
so  far  as  the  crop  year  1918  was  concerned, 
could  not  be  performed  after  any  demand  for 
possession  that  plaintiff  might  make  at  the 
time  when  the  letter  from  Mr.  Phillips,  ad- 
dressed to  defendants  at  Norwalk,  was  mail- 
ed. Therefore  it  was  not  necessary  that  any 
demand  or  notice  that  might  be  served  upon 
defendants  should  require  the  performance 
of  the  covenant  to  plant  the  beets  for  that 
year.  It  was  necessary,  however,  that  a  de- 
mand or  notice  requiring  possession  be  given, 
and  that  it  be  served  as  required  by  section 
1162.  Where  the  violated  condition  or  cove- 
nant Is  one  that  can  be  performed,  the  statute 
provides  for  a  written  notice  in  the  alterna- 
tive, namely,  a  notice  "requiring  the  perform- 
ance of  such  conditions  or  covenants  or  the 
possession  of  the  property";  but,  where  the 


condition  or  covenant  cannot  afterwards  oe 
performed,  the  statute  says  that  no  notice 
"demanding  the  performance  of  the  violated 
conditions  or  covenants  of  the  lease"  need  be 
given  (subdivision  3,  g  1161);  that  Is,  the 
notice  In  such  case  need  not  be  in  the  alter- 
native, but  It  will  be  sufficient  simply  to  give 
three  days'  notice  demanding  "the  possession 
of  the  property."  Such  demand  for  posses- 
sion Is  a  statutory  prerequisite  to  any  for- 
feiture of  the  lease,  even  though  notice  of  the 
alternative  requirement — performance  of  the 
condition  or  covenant— need  not  be  given. 
As  said  by  the  court  In  Sennit  tger  v.  Rose, 
139  Cal.  662,  73  Pac.  451: 

"Where,  however,  the  covenants  cannot  be 
performed,  the  law  recognises  that  it  would  be 
an  idle  and  useless  ceremony  to  demand  their 
performance,  and  so  dispenses  with  the  demand 
to  do  so.  And  this  is  all  that  it  does  dispense 
with.  It  does  not  dispense  with  the  demand 
for  the  possession  of  the  premises.  It  requires 
that  in  any  event" 

So,  also,  where,  as  here,  the  plaintiff  com- 
plains of  "waste,"  contrary  to  the  conditions 
or  covenants  of  the  lease,  as,  for  example, 
the  unlawful  diversion  of  water  contrary  to 
the  terms  of  the  lease,  the  statute  requires, 
as  a  condition  precedent  to  the  maintenance 
of  the  action,  a  "three  days'  notice  to  quit" 
Subdivision  4,  §  116L 

[2-4}  The  right  to  recover  possession  in  an 
action  such  as  this  is  based  upon  the  Idea 
that  the  tenant  has  forfeited  his  leasehold. 
The  service  upon  defendants  of  such  a  de- 
mand for  possession,  or  a  notice  to  quit  as 
is  contemplated  by  the  statute,  was  a  condi- 
tion precedent  to  the  forfeiture  of  defend- 
ants' leasehold  Interest  Forfeitures  are  not 
favored  by  the  courts;  every  intendment  and 
presumption  Is  against  the  person  seeking  to 
enforce  the  forfeiture;  statutes  creating  for- 
feitures must  be  strictly  construed ;  and  one 
who  seeks  the  summary  remedy  of  unlawful 
detainer  allowed  by  the  statute  must  bring 
himself  clearly  within  its  terms.  Savings  & 
L.  Soc  v.  McKoon,  120  CaL  179,  52  Pac.  305; 
Opera  House  Ass'n  v.  Bert  52  Cal.  471; 
Lacrabere  v.  West,  141  Cal.  554,  75  Pat  185. 

IS]  What  Is  a  sufficient  notice  to  quit  or  de- 
mand for  possession  is  stated  in  the  several 
text-books  on  the  law  of  landlord  and  tenant, 
and  the  authors  do  not  seem  to  differ  mate- 
rially as  to  what  the  notice  should  contain. 
No  particular  words  are  prescribed,  and  no 
special  form  is  indispensable.  Doubtless  any 
written  demand  is  sufficient  If  the  person  to 
whom  it  is  given,  as  a  person  of  common  un- 
derstanding, must  understand  from  it  that 
the  landlord  Is  absolutely  and  unconditional- 
ly demanding  of  him  possession  of  the  de- 
mised premises.  It  must  however,  clearly, 
positively,  and  unequivocally  disclose  the  In- 
tention of  the  landlord  to  repossess  the  prem- 
ises. It  must  be  positive,  decisive,  and  witn- 
out  ambiguity.  In  brief,  the  language  must 
be  such  as  to  convey  to  the  tenant  notice  that 
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It  is  the  positive  and  unequivocal  Intention 
of  the  landlord  that  he  shall  quit  and  sur- 
render possession,  without  any  alternative 
choice  whatever.  The  landlord  must  use  lan- 
guage upon  which  the  tenant  can  safely  act 
In  the  analogous  case  of  notice  from  a  tenant 
to  his  landlord  of  an  intention  to  surrender 
the  demised  premises,  Justice  Bowen,  In  the 
English  case  of  Gardner  v.  Ingram,  61  Law 
Times  (N.  S.)  729,  holding  the  notice  to  be 
Insufficient,  discusses  the  essentials  of  a 
sufficient  notice,  saying: 

"I  think  it  is  very  necessary  that  in  a  notice 
to  quit  there  should  be  plainness  of  speech;  that 
is,  it  must  be  plain  and  unequivocal  in  its  terms, 
leaving  no  doubt  as  to  the  intention  of  the  party 
giving  it  The  effect  of  such  a  notice  is  to  put 
an  end  to  the  relation  of  landlord  and  tenant 
Therefore  the  landlord  has  a  right  to  know 
whether  the  tenant  is  really  going  or  not  If, 
Instead  of  adopting  that  course,  the  tenant  uses 
language  which  is  ambiguous,  makes  use  of 
expressions  which  leave  matters  at  the  conclu- 
sion of  the  term  contingent  on  something  to  be 
done  or  some  arrangement  to  be  made,  there  is 
no  sufficient  notice  to  quit  We  are  asked  to 
place  a  business  construction  upon  this  notice. 
In  my  opinion  there  was  no  business  intended 
by  it  The  tenant  used  language  on  which  the 
landlord  could  not  safely  act" 

[S]  Turning  now  to  the  letter  addressed  to 
defendants  by  plaintiff's  attorney:  Referring 
to  the  lease  and  to  his  client,  the  attorney 
says:  '"ion  have  repeatedly  violated  the 
terms  of  this  lease  and  she  demands  posses- 
sion." He  does  not  say  that  she  "hereby"  de- 
mands possession.  Read  in  the  light  of  what 
follows  in  the  letter,  its  author  leaves  It  In 
doubt  whether  his  client  through  him  as  her 
agent,  is  actually  thereby  unconditionally  de- 
manding possession,  or  whether  he  is  simply, 
by  way  of  recital,  notifying  defendants  that 
his  client  desires  possession,  or,  in  lieu  of 
that,  satisfaction  in  some  form  for  the  al- 
leged breaches  of  defendants'  covenants. 
After  telling  defendants  that  they  had  wrong- 
fully sold  water  and  had  made  no  accounting 
therefor,  the  attorney  proceeds  to  say:  "You 
will  please  now  make  a  full  statement,  giving 
details  of  water  sold  from  the  premises,  owd 
remit  to  her."  And  he  concludes  his  letter 
with  the  words:  "Please  let  me  hear  from 
you  at  once."  Obviously  plaintiff  was  not 
entitled,  because  of  the  "waste"  complained 
of,  to  have  the  lease  declared  forfeited,  re- 
gain possession  and  treble  damages  for  the 
unlawful  detention  arising  out  of  such  waste, 
and,  in  addition  thereto,  the  sum  which  Mr. 
Phillips'  letter  In  effect  demands,  namely, 
compensation  for  the  water  claimed  to  have 
been  wasted.  The  acceptance  of  such  com- 
pensation, had  any  been  made,  would  have 
been  a  waiver  of  any  right  to  demand  and 
regain  possession  based  upon  the  alleged 
waste  of  water  contrary  to  the  conditions 


and  covenants  in  the  lease.  The  demand  that 
defendants  "remit"  to  plaintiff,  coupled  with 
the  statement  at  the  end  of  the  letter,  "Please 
let  me  hear  from  you  at  once,"  was  calculated 
to  engender  in  defendants'  minds  the  thought 
that,  by  his  letter  to  them,  the  attorney  was 
not  thereby  unequivocally  demanding,  for 
and  on  behalf  of  his  client,  the  unconditional 
surrender  of  possession,  but  that  he  was  sug- 
gesting some  alternative  arrangement  and  in- 
viting defendants  to  express  themselves  with 
regard  thereto.  The  language  of  the  notice 
was  not  a  direct,  positive,  decisive,  and  un- 
ambiguous demand  for  possession  or  notice 
to  quit  The  attorney  did  not  use  language 
on  which  the  tenants  could  safely  act 

Moreover,  the  letter  was  written  by  an  at- 
torney. It  must  be  assumed,  therefore,  that 
he  understood  the  character  of  the  notice 
necessary  to  effect  a  forfeiture  of  the  lease, 
as  well  as  the  import  of  the  language  which 
he  used.  If  it  was  his  purpose  to  give  notice 
to  quit  or  to  make  an  unconditional  demand 
for  possession,  he  well  knew  that  such  a  no- 
tice or  demand  must  be  clear,  certain,  and 
unequivocal  as  to  such  Intention.  He  knew 
that  nothing  less  would  satisfy  the  terms  of 
the  statute.  With  this  knowledge  he  wrote 
the  letter.  It  is  neither  certain,  definite,  nor 
unequivocal  as  an  intention  on  plaintiff's 
part  to  demand  unconditional  surrender  of 
the  premises.  It  cannot  therefore  be  pre- 
sumed that  Mr.  Phillips  Intended  that  the 
letter  should  be  a  notice  to  quit.  On  the 
contrary,  it  is  rather  to  be  assumed  that  he 
left  that  matter,  with  the  question  of  com- 
pensation to  his  client  for  the  wasted  water, 
for  future  arrangement,  and,  with  that  idea 
in  view,  he  was  throwing  out  a  suggestion 
for  negotiations  that  possibly  might  lead  to 
some  mutually  satisfactory  adjustment  of 
their  differences.  This  conclusion  is  further 
strengthened  by  the  fact  that  when  the  action 
was  commenced  plaintiff's  attorneys  appar- 
ently were  of  the  opinion  that  because  the 
■broken  conditions  and  covenants  were  In- 
capable of  performance  at  any  time  after  the 
date  of  Mr.  Phillips'  letter,  no  demand  for 
possession  or  notice  to  quit  was  necessary. 
Entertaining  such  belief,  the  complaint,  as 
originally  filed,  omitted  all  reference  to  any 
demand.  It  was  not  until  the  day  of  the 
trial  that  plaintiff,  with  leave  of  court, 
amended  her  complaint  by  adding  an  allega- 
tion to  the  effect  that  more  than  three  days 
prior  to  the  commencement  of  the  action  she 
had  made  a  demand  for  possession. 

We  think  the  letter  to  defendants  was  not 
sufficient  as  a  demand  for  possession  or  no- 
tice to  quit  to  effect  a  forfeiture  of  defend- 
ants' lease 

Judgment  affirmed. 

We  concur:    SLOANB,  J.j  THOMAS,  J. 
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Ex  parte  DILLON  et  aL    (Cr.  685.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.    Not.  12,  1919.) 

1.  Health  <$=>24— Habeas  corpus  <8=>13— Per- 
sons ARRESTED  FOB  VIOLATION  OF  BOOMING 
HOUSE  ORDINANCE  CANNOT  BE  HELD  UN  DEB 
PRETENDED  QUARANTINE. 

Petitioners,  arrested  without  warrant  for 
violation  of  rooming  house  ordinance,  could 
not  be  held  by  the  chief  of  police  without  bail 
and  under  pretended  quarantine,  bj  reason  of 
a  general  instruction  given  by  the  health  de- 
partment of  the  city,  and  without  any  knowl* 
edge  being  had  on  the  part  of  the  health  de- 
partment, or  its  inspectors,  which  would  give 
rise  to  reasonable  cause,  or  even  suspicion,  that 
petitioners  were  afflicted  with  contagious  or  in- 
fectious venereal  disease. 

2.  Abbest  <S=>63(3)  —  Without  warrant  in 

MISDEMEANOB  CASES,  NOT  IN  OFFICER'S 
PRESENCE,  ILLEGAL* 

Police  officer  had  no  authority  to  make  ar- 
rest for  violation  of  rooming  house  ordinance 
without  a  warrant,  unless  all  of  the  acts  es- 
sential to  make  out  the  crime  were  committed 
in  his  actual  presence  and  view. 

3.  Arrest  <S=>  63(4)— False  imprisonment  «=» 
43— Without  warrant  for  misdemeanor, 
high-grade  misdemeanor,  or  felont. 

The  arrest  of  a  person  without  warrant, 
upon  suspicion  or  upon  information  of  oth- 
ers that  a  misdemeanor  has  been  committed,  is 
wholly  unauthorized,  and  makes  the  person  who 
accomplishes  the  arrest  guilty  of  false  im- 
prisonment, which  is  either  a  high-grade  mis- 
demeanor or  a  felony,  depending  upon  the  use 
or  nonuse  of  violence  in  affecting  the  arrest. 
Pen.  Code,  §§  236,  840. 

4.  Habeas  corpus  <8=>85(1)  —  Presumption 
that  arresting  officer  does  not  violate 

LAW. 

In  habeas  corpus  the  court  may  be  Justified 
in  presuming  that  peace  officers,  in  endeavor- 
ing to  apprehend  persons  violating  municipal 
regulations,  will  not  commit  a  criminal  offense 
of  a  more  serious  character  than  that  which 
they  accuse  the  persons  arrested  of  having 
committed. 

5.  Habeas  corpus  ©=85(1)  —  Presumption 
that  persons  afflicted  with  contagious 
or  infectious  diseases  may  be  quaran- 
TINED. 

It  may  be  assumed  that  under  the  laws  re- 
lating to  public  health,  inspection  and  quaran- 
tine may  be  made  of  persons  upon  reasonable 
ground  that  the  persons  so  subjected  to  in- 
spection or  quarantine  are  afflicted  with  conta- 
gious or  infectious  diseases,  such  as  are  enu- 
merated in  Pol.  Code,  §  2979a. 

6.  Health  <§=>24  —  No  quarantine  unless 

REASONABLY  NECESSARY. TO  PROTECT  HEALTH. 

Where  sufficient  reasonable  cause  exists 
to  believe  that  a  person  is  afflicted  with  a 
quarantinable  disease,  the  health  authorities 
may  examine  into  the  case,  and  in  a  proper 
way  determine  the  fact;   but  preliminary  in- 


vestigation must  be  made  without  delay,  and, 
if  quarantining  is  found  justifiable,  only  such 
quarantine  measures  as  are  reasonably  nec- 
essary to  protect  the  public  health  may  be  re- 
sorted to. 

Application  by  Frank  Dillon  and  Ethel 
Adams  for  a  writ  of  habeas  corpus,  prayed 
to  be  directed  to  the  chief  of  police  of  the 
city  of  Los  Angeles.  Writ  granted. 

David  D.  Sallee  and  Gesner  Williams,  both 
of  Los  Angeles,  for  petitioners. 

Erwln  W.  Widney,  City  Prosecutor,  and  J. 
D.  Taggart,  Deputy  City  Prosecutor,  both  of 
Los  Angeles,  for  respondent, 

PER  CURIAM.  Habeas  corpus.  Petition- 
ers herein  prosecute  this  writ  for  the  pur- 
pose of  being  relieved  from  Imprisonment  In 
the  city  jail  of  Los  Angeles  city,  the  petition 
setting  forth  that  they  were  therein  held 
without  process  or  warrant  of  law.  It  was 
alleged  in  the  petition  that  at  1  o'clock  a. 
m.  on  a  certain  Sunday  morning  of  August, 
petitioners  were  arrested  by  police  officers  in 
Los  Angeles  city,  that  such  officers  held  no 
warrant  of  arrest  against  petitioners,  and 
that  upon  being  arrested  petitioners  were 
held  in  the  city  jail  until  the  hour  of  8 
o'clock  p.  m.  of  the  same  day,  without  hav- 
ing been  taken  before  a  magistrate  or  being 
permitted  to  give  bail.  At  the  last-named 
hour  a  writ  of  habeas  corpus  was  secured 
from  a  judge  of  the  superior  court,  and  hear- 
ing thereafter  had  thereon.  It  was  alleged, 
further,  that  the  arrest  was  made  by  the 
officers  under  the  claim  that  petitioners  were 
violating  an  ordinance  of  the  city  ot  Los  An- 
geles, commonly  called  the  "Rooming  House 
Ordinance";  that,  in  fact,  petitioners  had  not 
violated  the  provisions  of  said  ordinance. 
The  return  made  by  the  chief  of  police  ad- 
mits that  the  arrest  was  made  as  charged, 
except  that  It  Is  set  forth  that  petitioners 
were  at  the  time  of  the  arrest  violating  the 
provisions  of  the  ordinance  mentioned,  the 
main  provisions  of  which  ordinance,  as  set 
forth  In  the  return,  being  as  follows: 

"Sec.  2.  It  shall  be  unlawful  for  any  person 
to  resort  to  any  rooming  house,  lodging  house, 
hotel,  or  other  place  in  the  city  of  Los  Angeles, 
for  the  purpose  of  having  therein  sexual  inter- 
course with  a  person  to  whom  he  or  she  is  not 
married." 

A  further  statement  in  the  return  declares 
that  for  two  years  or  more  last  past  it  has 
been  the  practice  of  the  health  department  of 
the  city  to  examine  all  persons  brought  to 
the  city  Jail  "charged  with  the  violation  of 
said  Ordinance  25640,  or  charged  with  any 
other  offense  Involving  sexual  Immoralities 
or  lewdness,  to  determine  the  freedom  of 
such  persons  from  contagious  and  infectious 
quarantinable  venereal  disease."  The  return 
further  states  that  "about"  1,000  persons 
have  been  examined  within  the  time  mention- 
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ed,  and  "that  it  has  been  the  experience  of 
such  examining  and  investigating  officers  of 
said  health  department  that  about  90  per 
cent  of  the  women  so  arrested  and  chargeU 
are  found  to  be  afflicted  with  contagious  and 
Infectious  venereal  disease  in  some  form; 
that  for  the  past  two  years  or  thereabouts  a 
part  of  said  city  jail  has  been  set  aside  for 
the  detention  and  quarantine  of  women  so 
arrested  and  charged,  pending  a  positive  de- 
termination by  the  officers  of  said  health 
department  of  their  freedom  from  such  dis- 
ease." It  Is  then  stated  that  the  woman 
petitioner  was,  upon  her  being  arrested,  de- 
tained in  quarantine  pending  investigation 
as  to  her  condition,  and  that  petitioner  Dil- 
lon was  likewise  detained  In  another  portion 
of  the  jail,  pending  like  determination  as  to 
his  condition.  It  Is  shown  also  by  the  re- 
turn that  up  to  the  time  that  the  superior 
court  Issued  its  writ  of  habeas  corpus  no 
examination  had  been  made  of  the  parties. 

[1,2]  Digesting  the  admitted  facts  shown 
on  the  part  of  respondent,  it  appears  that 
whenever  persons  arrested  for  violating  said 
rooming  house  ordinance  are  brought  to  the 
city  jail  they  are,  by  the  chief  of  police,  held 
without  bail  and  under  pretended  quarantine 
by  reason  of  a  general  Instruction  given  by 
the  health  department  of  Los  Angeles  city, 
and  without  any  knowledge  being  had  on  the 
part  of  the  health  department  or  Its  Inspec- 
tors which  would  give  rise  to  reasonable 
cause,  or  even  suspicion,  that  the  persons  so 
detained  are  afflicted  with  contagious  or  In- 
fectious venereal  disease.  The  ordinance  In 
question  is  not  an  ordinance  designed  partic- 
ularly to  cover  cases  of  prostitution;  In  fact, 
it  would  seem  to  exclude  persons  committing 
illicit  sexual  acts  at  their  established  place 
of  abode,  regardless  of  the  character  of  such 
persons.  The  return,  as  already  appears, 
shows  that  the  practice  of  the  health  depart- 
ment Is  to  cause  persons  to  be  examined  who 
may  be  "charged"  with  the  misdemeanor  un- 
der the  ordinance.  As  the  facts  show  in  this 
case,  quarantine  is  pretended  to  be  made  in 
advance  of  the  ascertainment,  in  a  legal  way, 
of  the  fact  as  to  whether  the  ordinance  has 
been  violated  by  the  persons  charged.  As  to 
how  long  this  preliminary  quarantine  con- 
tinues, we  can  only  conjecture  that  the  time 
Is  regulated  wholly  by  the  will  of  the  health 
department.  Meanwhile,  the  persons  subject- 
ed to  this  restraint,  while  they  were  arrested 
under  the  authority  of  the  criminal  law,  must 
remain  in  custody  without  being  allowed  ball, 
and,  we  may  assume  from  some  quarantine 
rules  set  forth  in  the  brief  of  respondent, 
without  the  privilege  of  conferring  with  any 
person,  except  such  as  the  health  department 
may  permit  to  visit  them.  In  the  event  that 
the  individuals  detained  are  not  willing  to 
submit  their  persons  for  examinations  of  a 
highly  private  nature,  we  can  also  conjecture 
that  their  detention  may  be  prolonged  until, 
by  the  force  of  that  coercion  and  to  escape 


confinement  behind  Jail  doors,'  they  may  sub- 
mit to  the  demands  of  the  health  officers. 
The  respondent  chief  of  police  seems  to  oc- 
cupy two  positions  here;  one  as  custodian  of 
the  criminally  charged  Inmates  of  the  city 
prison,  and  the  other  as  quarantine  keeper, 
using  the  same  jail  as  a  quarantine  hospital. 
The  right  of  the  health  authorities  to  subject 
the  person  of  an  individual  afflicted  with  con- 
tagious disease  to  quarantine  restraint  Is  an 
extreme  measure,  recognized  as  being  neces-/ 
sary  in  cases  of  epidemics  and  instances 
where  such  detention  Is  necessary  to  properly 
protect  the  public  health.  Sick  persons  who 
are  subjected  to  such  quarantine  are  not 
deemed  to  be  criminals,  and  are  to  be  treated 
with  every  consideration  and  afforded  con- 
veniences reasonably  procurable  under  the 
circumstances.  In  cases  such  as  this  persons 
are  not  arrested  under  any  direction  of  the 
health  department,  but  are  arrested  solely 
and  only  because  It  is  claimed  they  have  vio- 
lated the  provisions  of  an  ordinance  of  the 
city.  In  the  first  place,  the  offense  being  a 
misdemeanor,  no  authority  resides  in  a  police 
officer  to  make  the  arrest  without  a  warrant, 
unless  all  of  the  acts  essential  to  make  out 
the  crime  are  committed  In  the  actual  pres- 
ence and  view  of  such  officer. 

[3]  The  arrest  of  a  person  upon  suspicion, 
or  upon  information  of  others,  that  a  mis- 
demeanor has  been  committed  Is  wholly  un- 
authorized, and  the  arrest  in  such  a  case, 
being  without  process,  makes  the  person  who 
accomplishes  the  same  guilty  of  false  im- 
prisonment, which  Is  either  a  high-grade  mis- 
demeanor or  a  felony,  depending  upon  the  use 
or  nonuse  of  violence  In  effecting  the  arrest. 
Section  236,  Pen.  Code.  See,  also,  on  the 
right  to  make  arrests,  section  S10,  Pen.  Code 
et  seq.  We  have  referred  to  this  question 
here  because  it  appears  from  the  petition 
that  this  arrest  for  misdemeanor  was  made 
late  in  the  night  (at  1  o'clock  a.  m.),  and  the 
verified  petition  declares  that  the  petitioners 
had,  at  the  time  of  their  arrest,  committed  no 
offense  against  the  law.  The  return  of  the 
chief  of  police  does  declare  (necessarily,  how- 
ever, upon  information  and  belief)  that  peti- 
tioners, at  the  time  of  their  arrest,  had  com- 
mitted a  misdemeanor.  No  tacts  are  set 
forth  showing  that  the  misdemeanor  was 
committed  in  the  presence  of  police  officers, 
which  condition  must  have  existed  to  make 
the  arrest  lawful  at  all. 

[4]  However,  we  may  be  justified  in  pre- 
suming that  peace  officers,  in  endeavoring  to 
apprehend  persons  violating  the  municipal 
regulation,  would  not  commit  a  criminal  of- 
fense of  a  much  more  serious  character  than 
that  which  they  accuse  the  persons  arrested 
of  having  committed.  Hence,  for  the  pur- 
poses of  this  case,  we  will  assume  that  the  ar- 
rest was  legally  made. 

[f  ]  It  may  be  assumed,  too,  that  under  the 
laws  relating  to  the  public  health,  Inspection 
and  quarantine  may  be  made  of  persons,  ani- 


Digitized  by 


Google 


172 


186  PACIFIC  REPORTEB 


(Cal. 


mals,  and  property  by  the  duly  constituted 
health  authorities,  where  it  is  known,  or  ap- 
pears upon  reasonable  ground,  that  the  person 
so  subjected  to  inspection  or  quarantine  is 
afflicted  with  contagious  or  Infectious  dis- 
eases, such  as  are  enumerated  In  section 
2979a,  Political  Code. 

[6]  The  question  that  we  finally  reach  here 
Is  as  to  whether  the  health  department  may 
reasonably  assume,  without  any  previous 
knowledge,  information  or  report  as  to  the 
Individual  concerned,  that  every  person  ar- 
rested by  officers  and  booked  at  the  city  Jail 
as  having  violated  the  "Rooming  House  Ordi- 
nance" Is  reasonably  likely  to  be  afflicted 
with  a  quarantinable  venereal  disease.  If  it 
could  be  assumed  that  every  person  who  had 
sexual  Intercourse  with  another  to  whom  he 
or  she  was  not  married,  at  a  hotel  or  lodging 
house  at  which  they  might  meet  for  the  pur- 
pose, was  a  person  given  to  promiscuous  acts 
of  sexual  Intercourse,  then  we  might  agree 
that,  In  part,  the  practice  of  the  chief  of 
police  and  health  department  in  such  cases 
as  has  been  herein  outlined  finds  some  Justifi- 
cation in  the  law.  But  we  do  not  agree  that 
any  such  general  deduction  should  be  made, 
in  view  of  the  great  concern  of  the  law  as  to 
the  liberty  of  Individuals.  We  think  that, 
for  such  detention  to  be  legally  Justified,  the 
return  of  the  officer  should  show  some  fur- 
ther reason  why  the  persons  so  detained  are 
suspected  of  being  afflicted  with  disease.  We 
have  before  noted  that  this  ordinance  appears 
not  to  be  aimed  at  the  common  prostitute 
who  may  engage  in  Illicit  intercourse  at  a 
fixed  place  of  abode.  We  have  called  atten- 
tion, further,  to  that  feature  of  the  practice 
which  denies  to  the  person  accused  the  right 
first  of  establishing  his  or  her  innocence  in 
the  court  where  the  charge  is  triaDle.  Vir- 
tually the  health  officers,  through  their  or- 
ders to  the  chief  of  police,  say  to  the  in- 
dividual: 

"We  don't  know  whether  you  are  guilty  of 
this  offense  or  not;  if  you  were  guilty  we  think 
it  wonld  furnish  reason  to  suspect  that  you  are 
afflicted  with  a  venereal  disease;  but,  whether 
guilty  or  innocent,  you  have  been  arrested,  and 
you  must  remain  confined  without  bail  and 
without  being  permitted  communication  with 
the  outside  world,  except  with  our  consent,  un- 
til you  have  submitted,  to  a  private  examina- 
tion and  convinced  us  that  you  are  free  from 
the  taint  of  disease." 

The  bare  statement  of  this  proposition,  con- 
sidered. In  view  of  all  the  safeguards  which 
have  been  thrown  around  the  liberty  of  the 
Individual,  is  shocking  to  our  sense  of  Justice. 
Where  sufficient  reasonable  cause  exists  to 
believe  that  a  person  is  afflicted  with  a  quar- 
antinable disease,  there  is  no  doubt  of  the 
right  of  the  health  authorities  to  examine  in- 
to the  case  and,  in  a  proper  way,  determine 
the  fact  Such  preliminary  investigation 
must  be  made  without  delay,  and,  if  quar- 


antining is  found  to  be  Justifiable,  such  quar- 
antine measures  may  be  resorted  to  only  as 
are  reasonably  necessary  to  protect  the  pub- 
lic health,  remembering  that  the  persons  bo 
affected  are  to  be  treated  as  patients,  and  not 
as  criminals. 

Our  conclusion  Is  that  the  return  In  this 
case  does  not  show  that  the  health  depart- 
ment of  the  city  of  Los  Angeles  had  reason- 
able cause  to  believe  that  the  petitioners  were 
afflicted  with  a  contagious  or  infectious  dis- 
ease which  warranted  their  being  placed  in 
quarantine.  What  was  said  by  this  court  In 
the  case  of  the  Application  of  Grace  John- 
ston, 180  Pac.  644,  was  intended  to  be  read 
only  In  view  of  the  facts  of  that  particular 
case.  That  was  a  case  where  It  was  shown 
that  the  petitioner  was  In  fact  afflicted  with 
an  infectious  or  contagious  disease,  and  that 
she  was  then  confined  in  a  hospital  especially 
designed  for  the  care  and  treatment  of  such 
patients. 

It  is  ordered  that  petitioners  be  discharged 
from  the  custody  of  the  chief  of  police. 


GOWER  t.  BERTRAND  et  at    (Civ.  2680.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 1,  California.  Nov.  10,  1919.  Hearing 
Denied  by  Supreme  Court  Jan.  8,  1920.) 

1.  Chattel  mortgages  3=229(3}— Evidence 
showing  mortgagor  bold  mortgaged 
crops  for  mortgagee's  account. 

In  mortgagee's  action  for  purchase  price  of 
mortgaged  crop  sold  by  the  mortgagor  to  de- 
fendant, evidence  held  to  support  finding  that 
sale  was  made  by  mortgagor  for  mortgagee's 
account. 

2.  Appeal  and  error  ®=>173(6)— Defense  of 
statute  of  frauds  must  be  made  below. 

Where  the  statute  of  frauds  was  not  pleaded 
nor  the  question  raised  in  the  trial  court,  such 
matter  cannot  be  considered  on  appeal. 

8.  Frauds,  statute  of  «=»90(1)— Inapplica- 
ble TO  ORAL  RATIFICATION  OF  SALE  AFTER 
DELIVERY. 

Where  mortgagor  entered  into  a  written 
contract  with  a  third  person  to  sell  his  crop, 
and  upon  delivery  of  the  crop  notified  such 
third  person  that  the  crop  belonged  to  the  mort- 
gagee, and  that  the  money  due  therefor  should 
be  paid  to  him,  the  statute  of  frauds  did  not 
apply  as  to  the  mortgagee's  oral  ratification 
of  such  sale,  where  the  ratification  of  the  sale 
was  effective  as  of  the  date  of  the  filing  of  the 
complaint  in  an  action  by  the  mortgagee  for 
the  purchase  price,  at  which  time  the  crop  had 
been  delivered. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Daniel  0.  Deasy, 
Judge. 

Action  by  Ray  Gower  against  A.  A.  Ber- 
trand  nnd  John  Costello,  copartners  doing 
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business  under  the  copartnership  name  of 
Bertrand  Seed  Company.  Judgment  for 
plaintiff,  and  defendants  appeal.  Affirmed. 

Hugh  K.  McKevltt,  of  San  Francisco  (W. 
H.  Hyatt,  of  San  Francisco,  of  counsel),  for 
appellants. 

Oooley  &  Lachmund  and  David  L.  Levy,  all 
of  San  Francisco,  for  respondent 

RICHARDS,  J.  One  Xagi,  a  Japanese,  en- 
tered Into  a  contract  with  the  defendants  by 
which  he  agreed  to  grow  a  quantity  of  seeds, 
and  to  sell  them  to  the  defendants  at  a  given 
price.  This  contract  was  In  writing.  Short- 
ly thereafter  Xagi,  who  had  a  lease  of  certain 
land  of  the  plaintiff,  upon  which  he  con- 
templated growing  said  seeds  and  other  crops, 
mortgaged  to  plaintiff  the  crop  of  seeds,  etc., 
to  be  produced,  as  security  for  the  payment 
of  an  indebtedness.  By  said  mortgage  Xagl 
undertook  to  harvest  said  crop  and  deliver  It 
to  the  plaintiff,  the  mortgagee,  In  default  of 
which  the  latter  was  empowered  to  take 
possession  of  it,  dispose  of  it,  and  apply  the 
proceeds  In  settlement  of  Yagl's  Indebtedness 
to  him.  This  mortgage  was  recorded  In  the 
county  In  which  the  land  was  situated.  In 
due  time  Xagl  produced  the  crop  and  harvest- 
ed it  The  Indebtedness  to  the  plaintiff  was 
not  paid,  and  having  been  apprised  by  Xagl 
of  the  contract  between  him  and  the  de- 
fendants for  the  sale  of  the  seeds,  the  plain- 
tiff consented  to  their  shipment  by  Xagl  toi 
the  defendants  in  fulfillment  of  the  contract 
This  being  done,  the  plaintiff  demanded  of 
defendants  payment  for  the  seeds,  which, 
not  being  forthcoming,  he  brought  this  action. 

At  the  conclusion  of  the  introduction  of 
evidence  the  plaintiff  was  permitted  to  file 
an  amended  complaint  to  conform  to  the 
proofs  Introduced,  which  complaint  declared 
upon  a  sale  of  the  seeds  by  plaintiff  to  the 
defendants  through  Xagl  as  plaintiff's  agent 
The  trial  court  found  in  favor  of  plaintiff, 
allowing  defendants,  however,  to.  set  off 
against  the  price  of  the  seeds  all  amounts  due 
them  from  Xagl  up  to  the  time  of  the  filing 
of  the  complaint,  the  court  regarding  such 
filing  as  notice  to  the  defendants  that  the 
sale  was  by  the  plaintiff  and  not  by  Xagl  on 
his  own  account  This  left  due  from  Xagl  to 
the  defendants  certain  advances  made  by 
them  after  such  notice  and  which  they  would 
be  entitled  to  deduct  from  the  price  of  the 
seeds  If  Xagl  was  in  fact  the  owner  thereof, 
and  the-  sale  is  to  be  regarded  as  one  made 
by  him  on  his  own  account 

[1]  The  main  question  In  the  case  is  wheth- 
er the  evidence  supports  the  conclusion  of 
the  trial  court  that  the  sale  must  be  regarded 
as  one  made  by  Xagl  for  the  account  of  the 
plaintiff,  the  appellant  contending  that  the 
evidence  is  Insufficient  to  support  this  con- 
clusion. 

A  careful  consideration  of  the  evidence  con- 


vinces us  that  this  finding  of  the  trial  court 
should  stand.  Certain  facts  are  shown  in  the 
evidence,  fully  warranting  the  court's  con- 
clusion. They  may  be  briefly  referred  to. 
In  the  first  place,  plaintiff's  mortgage  im- 
posed upon  Xagl  the  obligation  to  deliver  to 
him  the  crop.  Whether  It  was  actually  so  de- 
livered prior  to  its  shipment  to  the  defend- 
ants or  not,  it  is  certain  that  the  plaintiff 
testified  that  it  was  in  his  possession,  and 
that  he  authorized  Xagl  to  ship  it  to  the  de- 
fendants in  fulfillment  of  the  contract  pre- 
viously entered  into  by  Xagl  with  them. 
The  crop  being  shipped  to  the  defendants  un- 
der this  authorization  Xagl  in  writing  noti- 
fied them  that  the  seeds  were  the  property 
of  the  plaintiff,  and  that  the  money  due  there- 
for should  be  paid  to  him.  Up  to  the  time 
of  this  notification  the  defendants  might 
well  have  supposed  that  the  seeds  were  ship- 
ped to  them  by  Xagi  on  his  own  account  and 
in  fulfillment  of  their  contract  with  him,  add 
in  calculating  the  amount  due  to  the  plaintiff 
the  court  allowed  the  defendant  to  deduct  all, 
sums  due  from  Xagl  to  them  up  to  the  time 
of  such  notification,  such  sums  consisting  of 
advances  made  by  them  upon  the  strength 
of  their  contract  for  the  purchase  of  the 
seeds.  The  amount  for  which  the  ■  court 
awarded  judgment  to  the  plaintiff  was  the 
balance  left  after  these  deductions  were 
made,  and  against  which  the  defendants  vain- 
ly sought  to  offset  advances  made  to  Xagl, 
after  they  were  notified,  both  orally  and  in 
writing,  of  the  interest  of  the  plaintiff  in  the 
property  affected.  If,  thereafter,  they  made 
further  advances  to  Xagi,  they  cannot  equi- 
tably demand  that  they  be  permitted  to  reim- 
burse themselves  from  the  proceeds  of  prop- 
erty which,  according  to  the  evidence  above 
narrated,  belonged  to  the  plaintiff. 

The  appellants  also  contend  that  even  ac- 
cepting the  trial  court's  conclusion  that  the 
evidence  sustains  a  sale  by  the  plaintiff  to 
the  defendants  through  Xagl  as  an  undisclos- 
ed agent  nevertheless  it  erred  in  not  allow- 
ing to  them  a  further  sum  of  $300.  Among 
the  items  claimed  by  defendants  was  a  note 
for  the  sum  of  $500,  executed  prior  to  the 
time  of  the  sale  of  the  seeds,  and  upon  which, 
according  to  their  contention,  nothing  had 
been  paid.  Upon  this  Item  the  court  allow- 
ed only  $200,  basing  its  finding  in  this  re- 
gard upon  admissions  of  the  defendants  that 
only  that  amount  was  due.  We  think  there 
was  sufficient  evidence  to  warrant  this  con- 
clusion, and  we  cannot  therefore  interfere 
with  it 

[2, 3]  The  appellants  In  their  closing  brief 
raise  for  the  first  time  the  question  of  the  ef- 
fect of  the. statute  of  frauds  on  the  verbal 
ratification  by  plaintiff  of  a  contract  required 
to  be  in  writing — referring  to  the  contract 
for  the  sale  of  the  seeds,  the  value  of  which 
considerably  exceeded  $50. 
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We  think  there  are  two  answers  to  this 
last  point,  viz.:  That  the  statute  was  not 
pleaded  nor  the  question  raised  in  the  trial 
>  court,  nor,  indeed,  until  the  closing  brief  of 
the  appellants ;  and,  second,  the  ratification 
of  the  sale  is  by  the  Judgment  only  given  ef- 
fect as  of  the  date  of  the  filing  of  the  com- 
plaint, at  which  time  the  seeds  had  been  de- 
livered, thus  we  think  eliminating  the  stat- 
ute both  as  to  the  sale  and  the  verbal  rati- 
fication thereof. 

For  the  reasons  given  the  judgment  Is 
affirmed. 

We  concur:  WASTE,  P.  J.;  BARDIN, 
Judge  pro  tern. 


HAYASHI  v.  PACIFIC  FRUIT  EX- 
CHANGE.  (Civ.  2018.  Sac. 
3017.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia. Oct  20,  1919.  Opinion  of  Supreme 
Court  in  Bank,  Denying  Hearing,  Dec  18, 
1919.) 

1.  Chattel  mortgages  «=»112— After  pay- 
ment ROT  SECURITY  FOB  PERFORMANCE  OF 
CONTRACT  THAT  MORTGAGEE  SHOULD  MARKET 
MORTGAGED  CROPS. 

Provisions  that  mortgagee  should  have  right 
to  market  mortgaged  crops  and  receive  there- 
for commissions,  and  that  the  mortgagor  should 
purchase  supplies  from  the  mortgagee,  etc,  fceW 
incorporated  into  the  instrument  only  for  the 
purpose  of  protecting  and  preserving  the  se- 
curity for  payment  of  the  note,  and  separable 
from  the  mortgage  contract  proper,  so  that,  up- 
on payment  of  the  note  which  the  mortgage  was 
given  to  secure,  the  mortgage  was  discharged, 
and  would  not  continue  in  existence  as  security 
for  the  performance  of  the  marketing  contract. 

2.  Chattel  mortgages  «=»23— May  not  be 
given  to  becure  performance  of  con- 
TRACT. 

A  chattel  mortgage  may  not  be  given  to  se- 
cure damages  that  may  arise  from  a  breach  of 
contract. 

3.  Chattel  mortgages  <S=»22— May  be  given 
to  secure  future  advances. 

A  chattel  mortgage  may  be  given  to  secure 
future  advances,  the  amount  of  which  may  not 
be  ascertainable  until  proceedings  in  foreclosure 
are  ripe,  or  to  secure  indorsements  made  and  to 
be  made,  or  to  secure  payment  for  merchandise 
not  exceeding  a  specified  amount,  to  be  delivered 
at  different  intervals  of  time  in.  the  future. 

4.  Chattel  mortgages  <s=»21— May  be  given 
to  secure  "unliquidated  debt." 

A  chattel  mortgage  may  be  given  to  secure 
an  unliquidated  debt,  but  an  "unliquidated  debt" 
in  such  case  is  a  debt  which,  while  not  actu- 
ally existing  when  the  contract  of  hypothecation 
is  made,  is  from  the  nature  of  the  contract  and 
the  whole  subject-matter  thereof  inherently  in- 
capable of  coming  into  existence,  or  a  debt  the 


exact  amount  of  which  cannot  be  known  at  the 
time  the  mortgage  is  given. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Unliquidated  debt] 

Appeal  from  Superior  Court,  Sacramento 
County;  Charles  O.  Busick,  Judge. 

Action  by  Ben  Hayashi  against  the  Pacific 
Fruit  Exchange.  From  judgment  for  plain- 
tiff, defendant  appeals.  Affirmed. 

Dunn  &  Brand,  of  Sacramento,  for  appel- 
lant. 

Charles  A.  Bliss,  of  Sacramento,  for  re- 
spondent. 

HART,  J.  Plaintiff  brought  the  action  to 
compel  defendant  to  satisfy  and  discharge  of 
record  a  certain  crop  mortgage  given  by 
plaintiff  to  secure  the  payment  of  a  loan  of 
$200  made,  to  him  by  the  defendant  and  for 
$100  damages  as  provided  In  section  2941  of 
the  Civil  Code.  Judgment  was  in  favor  of 
plaintiff  as  prayed,  from  which  judgment  de- 
fendant prosecutes  this  appeal. 

The  principal  question  to  be  determined  is 
as  to  what  construction  should  be  given  the 
crop  mortgage,  plaintiff's  claim  being  that 
it  was  given  merely  as  security  for  the  re- 
payment of  the  $200  borrowed  by  him  from 
defendant,  while  the  contention  of  the  de- 
fendant is  that  the  mortgage  was  given  to  se- 
cure the  performance  of  the  marketing  pro- 
visions of  the  mortgage,  as  well  as  the  pay- 
ment of  the  note. 

Plaintiff  was  in  the  possession  of  120  acres 
of  land  near  Florin,  in  Sacramento  county. 
On  the  16th  day  of  October,  1918,  he  borrowed 
from  the  defendant  the  sum  of  $200  and  exe- 
cuted the  crop  mortgage  in  question.  The 
Instrument  contained  the  following  provi- 
sions, among  others: 

That  the  mortgagor,  for  and  in  consideration 
of  the  sum  of  $200  to  him  in  hand  paid,  "does 
sell  and  convey  unto  the  said  party  of  the  sec- 
ond part  (defendant)  •  *  •  the  following 
growing  crops,  viz.:  The  crop  of  grapes  of  ev- 
ery description,  now  growing  and  to  be  grown 
during  the  seasons  of  1919-20-21  upon  the 
trees  and  vines  now  being,  standing  and  grow- 
ing and  to  be  grown,  and  also  all  other  agri- 
cultural and  horticultural  products,"  etc,  upon 
the  lands  described  provided,  never- 

theless, and  these  presents  are  upon  the  express 
condition  that  if  the  said  party  of  the  first  part 

•  •  •  shall  well  and  truly  pay"  said  promis- 
sory note,  "and  also  all  other  indebtedness  that 
may  hereafter  be  due,  owing  or  existing  from 
said"  mortgagor,  "  •  •  •  and  well  and  truly 
perform  all  other  covenants  herein  provided  to 
be  performed  by  the  party  of  the  first  part 

*  *  •  then  these  presents  shall  be  null  and 
void.  Also  in  consideration  of  the  sum  here- 
inbefore mentioned,  the  party  of  the  first  part 
hereby  places  his  entire  crops  of  grapes"  for 
said  seasons  "in  the  hands  of  the  party  of  the 
second  part,  to  market  for  his  account  The 
party  of  the  second  part  to  receive  for  its  aerv- 


»Por  other  cues  sea  urn*  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexet 


Digitized  by 


Google 


OaL) 


HAYASHI  v.  PACIFIC  FRUIT  EXCHANGE 
(1M  P.) 


175 


ices  In  marketing  said  crops,  its  usual  rates  of 
commission  established  by  it  in  the  district. 
The  party  of  the  first  part  shall  also  pay  to  the 
party  of  the  second  part  a  loading  charge  of 
three  cents  per  package.  The  party  of  the  first 
part  shall  purchase  from  the  party  of  the  sec- 
ond part  the  necessary  shook,  paper,  nails  and 
other  supplies  needed  in  preparing  the  above- 
mentioned  crops  for  market."  The  mortgagor 
agreed  to  protect  said  crops  while  growing,  and 
to  "prepare  the  same  for  market  and  deliver  the 
same  immediately  into  the  possession  of  said 
party  of  the  second  part.'* 

The  court,  on  motion  of  the  plaintiff,  struck 
from  the  answer  certain  allegations,  setting 
forth  facts  In  support  of  defendant's  theory 
of  the  scope  of  the  mortgage  herein  involved. 
Notwithstanding  the  granting  of  this  motion, 
the  defendant  at  the  trial  offered  to  prove  the 
allegations  stricken  out,  but,  on  objection  of 
plaintiff,  such  proof  was  excluded. 

The  action  was  tried  before  the  court  sit- 
ting without  a  Jury.  The  court  found: 
"That  defendant  has  never  advanced,  paid 
out,  or  expended,  for  or  on  plaintiffs  account, 
any  sum"  other  than  the  $200  evidenced  by 
said  promissory  note ;  that  "on  the  11th  day 
of  January,  1919,  plaintiff  repaid  to  de- 
fendant said  sum  of  $200,  together  with  the 
interest  due  thereon  to  said  date,  and  said 
defendant  thereupon  canceled  said  promissory 
note,"  and  that  plaintiff  demanded  satisfac- 
tion of  said  mortgage,  which  was  refused; 
that  the  provisions  of  the  mortgage  that  de- 
fendant should  market  the  crops  and  receive 
commission,  that  plaintiff  should  purchase 
supplies  from  defendant,  etc.,  were  Included 
in  said  mortgage  "for  the  purpose  of  protect- 
ing and  preserving  the  security  •  *  • 
given  to  secure  said  promissory  note,  and  for 
no  other  purpose,"  that  since  the  making  of 
the  note  and  mortgage  no  crops  of  any  kind 
have  been  harvested  by  plaintiff  or  marketed 
by  defendant  for  plaintiff,  and  plaintiff  has 
not  bought  any  supplies  from  defendant. 

Section  2941  of  the  Civil  Code  provides  that 
when  any  mortgage  has  been  satisfied,  if  the 
mortgagee  does  not  cause  the  same  to  be  satis- 
fied of  record  he  shall  be  liable  to  the  mort- 
gagor for  damages,  "and  shall  also  forfeit  to 
him  the  sum  of  one  hundred  dollars." 

The  instrument,  while  upon  its  face  a  de- 
feasible or  conditional  sale  of  the  grape  crop, 
is  in  legal  effect  a  chattel  or  crop  mortgage, 
and  bears  a  close  resemblance  to  a  deed  of 
trust,  whereby  the  legal  title  to  realty  is 
conveyed  to  trustees  to  secure  money  loaned 
to  the  trustor  by  the  cestui  que  trust,  such 
title  being  defeasible  by  payment  of  the 
money  loaned.  The  instrument  provides, 
however,  that  the  mortgagee  shall  be  entitled 
to  the  immediate  possession  of  the  grapes 
when  they  are  harvested,  and  thus  are  in  tan- 
gible and  removable  form,  and  this,  it  may  be 
added,  is  also  additional  security  for  the 
payment  of  the  note.   But  there  is  no  ques- 


tion here  raised  as  to  the  legal  nature  of  the 
Instrument.  It  designates  Itself  as  a  mort- 
gage, makes  provision  for  certain  matters  in 
case  of  its  foreclosure,  and  the  parties  treat 
It  in  their  presentation  of  the  points  on  this 
appeal  as  a  mortgage. 

[1  ]  We  agree  with  the  conclusion  arrived  at 
by  the  trial  court,  In  the  construction  of  the 
writing,  that  the  provisions  in  the  mortgage 
that  defendant  should  have  the  right  to  mar- 
ket the  crops  and  receive  therefor  the  prevail- 
ing rates  or  commissions  for  that  service,  and 
that  plaintiff  should  purchase  the  mentioned 
supplies  from  defendant,  etc.,  were  incor- 
porated into  the  instrument  for  the  purpose 
of  protecting  and  preserving  the  security  for 
the  payment  of  the  note.  It  is  probable  also 
that  said  provisions  contemplated  another 
purpose,  to  wit:  To  give  to  the  defendant 
the  profits  accruing  from  its  services  in  the 
marketing  of  the  fruit  and  from  furnishing 
to  the  plaintiff  the  supplies  required  in  the 
proper  preparation  of  the  fruit,  when  har- 
vested, for  marketing. 

It  will  be  noted  that  the  language  or  sen- 
tence introducing  the  provisions  referred  to 
into  the  instrument  commences  with  the 
word  "also,"  and  that  the  provision  requir- 
ing the  plaintiff  to  place  "his  entire  crop  of 
grapes"  for  the  three  seasons  named  in  the 
hands  of  the  defendant  "to  market  for  his 
account"  expressly  states  that  It  shall  con- 
stitute a  part  of  the  consideration  for  the 
loan  of  the  money  evidenced  by  the  note  to 
secure  which  the  mortgage  was  given.  The 
salient  part  of  the  language  or  sentence  Is: 

"Also,  in  consideration  of  the  sum  hereinbe- 
fore mentioned,  the  party  of  the  first  part  here- 
by places  his  entire  crop  of  grapes  for  the  sea- 
sons of  1919-20-21  •  *  *  in  the  hands  of 
the  second  party  to  market  for  his  account" 

It  will  be  observed  that  it  is  not  by  lan- 
guage expressly  provided,  nor  is  it  reasonably 
susceptible  to  that  construction  when  it  is 
considered  In  connection  with  the  other  provi- 
sions of  the  instrument,  that  "the  mortgage 
is  Intended  to  secure  and  does  secure  the 
right-  of  the  defendant  to  the  possession  of 
the  fruit  when  harvested."  It  merely  says 
and  plainly  means  that  by  It  the  defendant, 
as  part  of  the  consideration  for  the  loan  of 
the  money,  and  also  as  further  security  for 
its  repayment,  shall  be  entitled  to  the  pos- 
session of  the  fruit  for  the  years  named,  and 
to  market  the  same  for  and  on  account  of  the 
plaintiff.  The  same  is  true  as  to  the  provi- 
sion whereby  the  plaintiff  agreed  to  pur- 
chase the  supplies  necessary  for  preparing 
the  grapes  for  shipment  or  marketing  from 
the  defendant — that  is,  the  same  is  true  of 
that  provision  in  so  far  as  the  matter  of  the 
consideration  for  the  note  was  concerned. 

The  result  of  the  foregoing  views  is  that 
the  mortgage  was  intended  to  secure  the  pay- 
ment of  the  note,  and  not  to  secure  to  the 
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defendant  the  right  to  the  possession  of  and 
to  market  the  fruit  when  harvested,  or  the 
right  to  furnish  supplies  to  the  plaintiff. 
These  latter  rights,  as  stated,  were  intended 
only  as  additional  consideration  for  the  note 
and  as  security,  other  than  the  mere  mort- 
gage Itself,  for  the  payment  of  the  note.  The 
plaintiff  testified  that,  when  negotiating  for 
the  loan  and  before  he  obtained  it,  he  was  told 
.by  defendant's  agents  that  he  would  have  to 
sign  a  marketing  contract  to  market  the  crops 
for  three  years.  The  transaction  was  then 
reduced  to  writing,  which  writing  embraced, 
not  only  the  mortgage  to  secure  the  payment 
of  the  note,  but  a  shipping' contract  to  which, 
as  we  conclude,  the  mortgage  has  no  more 
relation  than  if  the  two  agreements  were  in 
separate  or  different  writings. 

[2]  It  may  further  be  observed  that  the 
provisions  of  the  mortgage  could  not  be 
held  to  operate  as  a  lien  to  secure  the  per- 
formance by  the  plaintiff  of  the  agreement  to 
place  the  grapes  with  defendant  for  market- 
ing and  to  purchase  supplies  from  the  latter 
in  any  event  unless,  in  case  of  default  by 
plaintiff  to  perform  these  agreements,  the 
defendant  suffered  some  detriment  or  dam- 
age. In  other  words,  it  would  hardly  be  In 
consonance  with  the  principles  of  Justice,  or, 
Indeed,  with  common  sense,  to  hold  that,  al- 
though the  defendant  suffered  no  Injury  or 
loss  from  the  default  of  the  plaintiff  In  com- 
plying with  the  agreements  referred  to,  It 
could,  nevertheless,  upon  such  default  by 
plaintiff,  proceed  to  foreclose  the  mortgage 
and  cause  the  plaintiff's  grape  crops  to  be  sold 
under  the  decree  of  foreclosure,  for  what  pur- 
pose? If,  however,  the  defendant  should  suf- 
fer loss  or  damage  by  the  failure  of  the 
plaintiff  to  place  the  grapes  with  It  to  market 
or  by  his  default  In  complying  with  his  agree- 
ment to  purchase  supplies  from  the  defend- 
ant, then  it  would  have  to  be  ascertained 
what  that  loss  or  damage  was,  and,  If  any  be 
found,  what  damages,  measured  in  money, 
would  compensate  the  defendant  for  the  loss 
so  suffered  by  it.  We  have  never  heard  of 
a  mortgage  being  given  to  secure  the  pay- 
ment of  damages  for  the  breach  of  a  contract, 
and  we  do  not  think  that  any  such  a  mort- 
gage Is  to  be  found  referred  to  in  the  books. 
Ordinarily,  the  security  taken  to  Insure  the 
performance  of  such  agreements  as  we  are 
now  considering  is  in  the  nature  of  a  bond, 
and  the  remedy  available  to  the  party  for 
whose  benefit  the  bond  is  given,  in  case  of  a 
breach  of  the  contract,  is  legal  and  not  equi- 
table, as  is  true  in  the  case  of  the  foreclosure 
of  a  lien. 

[3]  It  is  very  true,  as  counsel  for  the  de- 
fendant point  out,  a  mortgage  may  be  given 
to  secure  future  advances,  the  amount  of 
which  may  not  be  ascertainable  until  pro- 
ceedings In  foreclosure  are  ripe  (Tapla  v. 
De  Martini  et  al.,  77  CaL  883, 19  Pac.  641, 11 


Am.  St  Rep.  288) ;  or  to  secure  Indorsements 
made  and  to  be  made  (Braner  v.  Bowmar  et 
al.,  16  La.  370;  Kramer  v.  P.  &  M.  Bank,  15 
Ohio  St.  253) ;  or  to  secure  payment  for  mer- 
chandise, not  exceeding  a  specified  amount, 
to  be  delivered  at  different  intervals  of  time 
In  the  future  (Marvin,  Assignee  in  Bankrupt- 
cy, etc.,  v.  Chambers,  12  Blatchf.  495,  Fed. 
Cas.  No.  9,179). 

In  Stoughton  v.  Pasco,  5  Conn.  442, 13  Am. 
Dec.  72,  cited  in  1  Jones  on  Mortgages  (6th 
Ed.)  as  authority  for  the  statement  therein 
"that  a  mortgage  to  secure  the  fidelity  of  an 
agent  or  factor  Is  good,"  It  is  held,  using  the 
language  of  the  syllabus: 

"Where  one  of  two  Joint  trustees  of  the  prop- 
erty of  a  deceased  person  for  the  benefit  of  leg- 
atees executed  a  mortgage  to  the  other  to  ren- 
der a  true  account  and  pay  over  and  deliver  to 
the  mortgagee  all  moneys,  notes  and  securities 
of  the  estate  in  the  mortgagor's'  hands,  such 
mortgage  was  held  a  valid  incumbrance  to  the 
amount  due,  which  was  found  to  be  $3,137,  as 
against  a  subsequent  mortgage  with  actual 
notice  of  an  adjustment  between  the  mortgagor 
and  first  mortgagee,  and  that  there  was  more 
than  $2,800  due." 

[4]  Bat  it  is  manifest  that  the  case  here 
does  not  come  within  the  principles  of  the 
above  cases.  There  never  has  been  any  doubt 
that  a  mortgage  given  to  secure  an  unliqui- 
dated debt  may  be  upheld.  An  "unliquidated 
debt,"  however,  within  the  meaning  of  that 
expression  as  it  is  used  in  the  sense  that  its 
payment  Is  capable  of  being  secured  by  a 
mortgage,  is  a  debt  which,  while  not  actually 
existing  when  the  contract  of  hypothecation 
is  made,  Is,  from  the  nature  of  the  contract 
and  the  whole  subject-matter  thereof,  Inher- 
ently capable  of  coming  Into  existence.  It 
simply  means  a  debt  the  exact,  amount  of 
which  cannot  be  known  at  the  time  that  the 
mortgage  is  given.  In  the  present  case,  as 
has  been  stated,  whether  there  will  be  any 
debt  at  all,  is  problematical  and  remote,  for  it 
must  depend  first  upon  whether  there  is  a 
breach  of  the  agreement,  and,  If  so,  upon  the 
very  uncertain  result  of  the  trial  in  court  of 
a  disputed  question  of  fact,  or  of  law,  or 
both.  The  result  would  have  to  be  reduced 
to  a  judgment  to  make  it  amount  to  a  debt. 
In  view  of  all  these  considerations,  of  which 
the  parties  jnay  be  assumed  to  have  taken 
cognizance  when  entering  into  the  contract, 
we  think  it  Is  clear  that  the  mortgage  was 
intended  to  cover  the  grape  crops  for  the 
years  named  as  security  only  for  the  note, 
and  that  the  provisions  relating  to  the  mar- 
keting of  the  grapes  and  the  furnishing  the 
plaintiff  with  supplies  were,  as  the  trial  court 
concluded,  solely  intended  to  preserve  the  se- 
curity or  operate; as  additional  security  for 
the  payment  of  the  note,  and  also,  perhaps, 
to  give  to  defendant  the  benefit  of  such 
commissions  as  accrued  from  its  services  in 
marketing  the  grapes  and  of  the  profits  re- 
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suiting  from  the  sale  to  plaintiff  of  the  sup- 
plies. 

In  the  transcript  the  defendant  sets  out 
certain  specifications  of  error  In  the  rulings 
of  the  court  upon  the  evidence  and  also  on 
the  motion  to  strike  out  certain  portions  of 
the  answer.  The  rulings,  the  correctness  of 
which  is  so  challenged,  bear  directly  upon 
and  involve  the  question  of  the  construction 
of  the  language  of  the  instrument  which  we 
have  considered,  and  thus  practically  the  as- 
signments themselves  have  been  herein  con- 
sidered and  disposed  of. 

The  judgment  is  affirmed. 

We  concur:  ELLISON,  Presiding  Judge 
pro  tern. ;  BURNETT,  J. 

Opinion  of  Supreme  Court  in  Bank  Denying 
Hearing. 

PER  CURIAM.  In  denying  the  application 
for  a  hearing  in  this  court  after  decision  by 
the  District  Court  of  Appeal  of  the  Third  Ap- 
pellate District,  we  desire  to  say  that,  In  so 
far  as  the  opinion  of  the  District  Court  of 
Appeal  may  be  construed  as  holding  that  a 
mortgage  may  not  be  given  to  secure  damages 
that  may  arise  from  a  breach  of  contract,  we 
express  or  Intimate  no  opinion  as  to  the 
correctness  thereof.  This  matter  is  not  es- 
sential to  the  decision. 

The  application  for  a  hearing  In  this  court 
is  denied. 


WOOD  v.  DAILEX.     (Civ.  2344.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.   Nov.  7,  1919.)  • 


1.  Appeal  and  error  «=>907(3)— That 
was  ho  evidence  on  issue  omitted  fbom 
findings  presumed. 

In  determining  appeal  presented  on  judg- 
ment roll  alone,  the  court  must  assume,  in  the 
absence  of  any  showing  to  the  contrary,  that 
no  evidence  was  presented  on  an  Issue  omitted 
from  the  findings. 

2.  Trial  <8=»397(4)— No  finding  necessary 
on  issue  not  supported  bt  evidence. 

If  there  was  no  evidence  on  issue  of  rea- 
sonable value  and  amount  of  damages,  the  court 
was  under  no  obligation  to  make  a  finding  on 
such  issue. 

3.  Appeal  and  error  «=»1071(6)— Failure 
to  make  finding  harmless;  there  being 
no  evidence  to  sustain  favorable  find- 
ING. 

Failure  to  find  on  an  issue  is  not  ground 
for  reversal,  where  the  record  discloses  no 
evidence  on  which  a  finding  favorable  to  the 
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complaining  party  could  properly  have  been 
made. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Leslie  M.  Hewitt,  Judge. 

Action  by  F.  G.  Wood  against  Bertha  M. 
Dailey,  in  which  defendant  filed  a  cross-com- 
plaint. From  the  judgment  rendered,  and 
from  an  order  refusing  to  vacate  and  set 
aside  the  judgment  and  enter  a  judgment  in 
favor  of  defendant,  defendant  appeals.  Af- 
firmed. 

Slosson  &  Mitchell,  of  Los  Angeles,  for  ap- 
pellant 

Hyman  Schwartz,  of  Los  Angeles,  for  re- 
spondent 

CONREY,  P.  J.  The  defendant  appeals 
from  the  judgment  and  from  an  order  refus- 
ing to  vacate  and  set  aside  the  judgment  and 
enter  a  Judgment  in  favor  of  the  defendant. 

By  her  cross-complaint  defendant  sought  to 
recover  damages  for  the  unlawful  detention 
by  the  plaintiff  of  an  automobile  of  the  de- 
fendant from  the  1st  day  of  March  to  the 
18th  day  of  October,  1915.  It  was  alleged 
that  the  reasonable  value  of  the  use  of  tne 
automobile  was  the  sum  of  $10  per  day,  and 
that  defendant  was  damaged  on  account  of 
the  unlawful  detention  In  the  sum  of  $2,320. 
All  of  the  allegations  of  the  cross-complaint 
were  denied  by  the  answer  thereto.  The  find- 
ings of  fact  were  in  favor  of  cross-complain- 
ant except  that  the  findings  are  silent  on 
the  issue  as  to  reasonable  value  and  amount 
of  damages. 

[1-3]  Let  it  be  assumed,  as  contended  by 
appellant,  that  the  findings  of  fact,  If  supple- 
mented by  a  finding  establishing  the  reason- 
able value  of  the  use  of  the  automobile  and 
the  amount  of  damages,  would  have  entitled 
cross-complainant  to  judgment  for  the  amount 
so  determined;  nevertheless,  the  judgment 
must  be  sustained.  The  appeal  Is  presented 
on  the  judgment  roll  alone.  This  .being  so,  • 
this  court  in  determining  the  appeal,  must 
assume,  in  the  absence  of  any. showing  to 
the  contrary,  that  no  evidence  was  produced 
on  the  issue  omitted  from  the  findings.  If 
there  .was  no  such  evidence,  the  court  was  not 
under  obligation  to  make  a  finding  upon  that 
issue.  The  failure  to  find  on  an  Issue  Is  not 
ground  for  reversal,  where  the  record  dis- 
closes no  evidence  on  which  a  finding  favor- 
able to  the  complaining  party  could  properly 
have  been  made.  Maloof  v.  Maloof,  175  Oal. 
571,  166  Pac  330;  Mohr  v.  North  Rawhide 
Mining  etc.  Co.,  177  Cal.  264,  170  Pac.  600. 

The  judgment  and  order  are  affirmed. 

We  concur:  SHAW,  J. ;  JAMES,  J. 
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STANDARD  AUTO  SALES  CO.,  Inc.,  v. 
LEHMAN.   (Civ.  1959.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.  Oct.  24,  1919.   Hearing  Denied  by 
Supreme  Court  Dec.  22,  1919.) 

1.  Attachment  <S=>11— Retention  of  title 

BT  BELLES  AS  "MORTGAGE"  PRECLUDING  AT- 
TACHMENT. 

An  automobile  sales  contract  under  which 
the  seller  retained  title  and  right  to  retake  pos- 
session upon  default  in  payment,  etc.,  does  not 
create  a  mortgage  within  Code  Civ.  Proc.  i 
637,  prohibiting  attachments  upon  contracts  se- 
cured by  mortgages,  etc.,  since  Civ.  Code,  f 
2920,  defines  a  mortgage  as  a  contract  by  which 
property  is  hypothecated. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Mort- 
gage.] 

2..  Attachment  «=»11— Retention  or  title 

BT  SELLEB  AS  "LIEN"  PRECLUDING  ATTACH- 
MENT. 

Such  contract  is  not,  in  view  of  Civ.  Code, 
S  3049,  making  a  -  seller's  lien  dependent  on 
possession,  and  section  2874,  defining  liens  as 
charges  existing  against  the  owner,  a  "lien" 
within  Code  Civ.  Proc  f  537,  prohibiting  at- 
tachments where  the  obligation  is  secured  by 
a  lien,  etc. 

fEd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Lien.] 

3.  Attachment  ®=»11— Demand  secured  bt 

"pledge." 

Such  contract  is  not  a  "pledge"  in  view  of 
Civ.  Code,  §  2988,  making  the  lien  of  a  pledge 
dependent  on  possession,  and  hence  Code  Civ. 
Proc.  g  537,  prohibiting  attachments  to  enforce 
obligations  secured  by  pledge,  does  not  apply. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Pledge.] 

4.  Attachment  <S=  11— Retention  or  title 

BT  SELLEB  AS  PLEDGE  PRECLUDING  ATTACH- 
MENT. 

Code  Civ.  Proc.  $  537,  prohibiting  attach- 
ments to  enforce  obligations  secured  by  a  mort- 
gage, lien,  or  pledge  unless  such  security  has 
become  valueless,  etc.,  contemplates  only  the 
forms  of  security  therein  named,  and  does  not 
preclude  attachment  by  the  seller  of  an  automo- 
bile under  a  contract  by  which  he  retained  title 
and  right  to  retake  possession  upon  default  in 
payment 

5.  ATTACHMENT  «=>1  —  STRICT  CONSTRUCTION 
OF  STATUTE. 

Statutes  permitting  and  providing  for  at- 
tachments must  be  strictly  construed  and  fol- 
lowed. 

Appeal  from  Superior  Court,  Sacramento 
County;  Charles  O.  Buslck,  Judge. 

Action  by  the  Standard  Auto  Sales  Com- 
pany, Incorporated,  against  Charles  Leh- 
man. From  an  order  dissolving  an  attach- 
ment, plaintiff  appeals.  Reversed. 


Brittain  &  Kohl,  of  San  Francisco,  and 
Wachhorst  &  Wachhorst,  of  Sacramento,  for 
appellant. 

White,  Miller,  Needham  &  Harber,  of  Sac- 
ramento, for  respondent. 

BURNETT,  J.  The  action  was  brought 
on  a  written  contract  for  the  sale  and  pur- 
chase of  an  automobile  for  the  sum  of  $950, 
$150  to  be  paid  by  the  defendant  at  the  time 
of  signing  the  contract,  and  the  balance  in 
certain  definite  monthly  installments.  Pos- 
session of  the  machine  was  delivered  to  the 
defendant,  but  it  was  provided  in  the  contract 
that  the  title  was  to  remain  in  the  plaintiff 
until  all  the  Installments  were  paid.  Par- 
agraph 6  of  said  contract,  which  constitutes 
the  basis «of  this  action,  reads  as  follows: 

"Should  the  buyer  make  default  in  the  pay- 
ment of  the  said  purchase  price,  or  any  part 
thereof,  or  in  the  event  of  the  buyer's  failure 
to  perform  any  of  the  conditions  and  covenants 
herein  contained,  or  to  pay  the  cost  of  said  in- 
surance on  demand,  the  seller  or  assigns  may, 
without  notice,  declare  any  and  all  payments 
provided  for  herein  to  be  due  and  payable  at 
once,  and  may  immediately  take  possession  of 
said  property,  whenever  found,  without  process 
of  law,  using  all  necessary  force  to  do  so,  and 
retain'  the  same,  and  all  payments  previously 
made  by  the  buyer  shall  be  construed  to  be  and 
applied  as  compensation  for  depreciation  in 
value,  and  for  the  use  of  said  property,  and  the 
buyer  hereby  waives  and  relinquishes  all  rights 
to  the  moneys  bo  paid  and  to  the  said  prop- 
erty." 

To  the  complaint,  and  made  a  part  thereof, 
was  attached  said  contract  It  was  alleged 
that  the  defendant  failed  to  pay  certain  of  the 
Installments  as  they  fell  due,  and  that  $650 
of  the  purchase  price  remained  due  and  un- 
paid from  the  defendant  to  the  plaintiff,  and 
that  the  plaintiff  had  complied  with  all  the 
terms  of  the  contract  as  it  had  agreed.  The 
action  was  brought  for  the  balance  of  the 
purchase  price,  and  not  for  the  return  of  the 
automobile.  An  attachment  was  Issued  In 
behalf  of  plaintiff  and  levied  upon  the  bank 
account  of  the  defendant  All  the  proceed- 
ings in  reference  to  the  issuance  and  levying 
of  the  attachment  were  in  regular  form  and 
in  accordance  with  the  requirements  of  sec- 
tions 537  and  538  of  the  Code  of  Civil  Proce- 
dure. The  defendant  made  a  motion  to  dis- 
solve the  attachment  upon  the  ground  that  it 
was  shown  by  the  complaint  and  contract  on 
file  in  said  action  that  the  debt  was  secured  by 
a  mortgage  or  lien  or  pledge  of  personal  prop- 
erty, and  that  such  security  had  not  become 
valueless,  and  that  no  proceedings  had  been 
taken  to  exhaust  said  security.  Affidavits 
were  filed  in  support  thereof,  and  thereupon 
the  motion  was  granted,  and  from  the  order 
dissolving  the  attachment  the  plaintiff  has  ap- 
pealed. The  only  question  in  the  case  is  wheth- 
er It  falls  within  subdivision  1  of  said  sec- 
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tf  on  537,  providing  that  attachment  may  issue  |  tiff  did  not  have  that  kind  of  security.  Sec- 
"in  an  action  upon  a  contract,  express  or  to- !  tion  3040  of  the  Civil  Code  provides  as  fol- 
plled,  for  the  direct  payment  of  money,  where  lows : 


the  contract  is  made  or  is  payable  In  this 
state,  and  is  not  secured  by  any  mortgage 
or  lien  upon  real  or  personal  property,  or  any 
pledge  of  personal  property,  or,  if  originally 
so  secured,  such  security  has,  without  any  act 
of  the  plaintiff,  or  the  person  to  whom  the  se- 
curity was  given,  become  valueless."  And 
the  only  doubt  as  to  the  application  of  said 
section  is  whether  plaintiff's  contract  was  se- 
cured by  "any  mortgage  or  lien  upon  real  or 
personal  property  or  any  pledge  of  personal 
property."  It  is  admitted  that  the  action  is 
brought  upon  a  contract  made  payable  in  this 
state  for  the  direct  payment  of  money,  but  it 
is  claimed  by  respondent  that  the  plaintiff,  by 
reason  of  the  fact  that  it  retained  title  to  the 
property  and  had  the  right  to  retake  it  in 
case  of.  default  on  the  part  of  defendant  in 
the  payment  of  any  of  the  installments,  had 
security  within  the  contemplation  of  said 
section  of  the  Code,  and  therefore  attachment 
was  not  a  proper  remedy. 

[1]  In  the  determination  of  the  question  It 
is  important  to  notice  carefully  the  precise 
terms  used  in  the  statute.  The  law  does  not 
provide  that  no  attachment  shall  issue  where 
the  plaintiff  has  other  security  for  the  claim, 
but  it  designates  the  specific  kinds  of  se- 
curity that  will  bar  the  remedy,  namely,  a 
mortgage,  a  lien,  or  a  pledge  of  the  property. 
As  to  the  mortgage,  it  is  quite  apparent  from 
the  definition  of  that  term  in  the  Code  that 
plaintiff  had  no  such  security.  By  the  terms 
of  the  contract  the  plaintiff  remained  the 
owner  of  the  property,  and  this  necessarily 
precludes  the  condition  that  it  could  be  a 
mortgagee.  A  party  cannot  hold  a  mortgage 
on  and  the  legal  title  to  the  same  property  at 
the  same  time.  A  mortgage  is  denned  by 
Civil  Code,  f  2920,  as  follows: 

"Mortgage  la  a  contract  by  which  specific 
property  is  hypothecated  for  the  performance  of 
an  act,  without  the  necessity  of  a  change  of 
possession." 

In  other  words,  for  plaintiff  to  be  the  mort- 
gagee of  the  property,  it  must  have  been  hy- 
pothecated to  it  by  the  defendant,  but  this 
could  not  be,  since  defendant  was  not  the 
owner.  A  person  cannot  hypothecate  prop- 
erty where  the  title  is  in  another. 

[2]  The  question  then  arises  whether  the 
plaintiff,  under  the  terms  of  the  contract,  had 
a  lien  to  secure  the  payment  of  the  obligation. 
As  to  this  it  seems  to  be  plain  under  the  law 
that  a  vendor's  lien  does  not  exist  as  to  per- 
sonal property  independent  %of  possession. 
There  is  no  controversy  that  the  defendant  at 
the  time  of  the  action  had  and  ever  since  the 
execution  of  the  contract  has  had  possession 
of  the  machine.  Therefore,  since  by  the  law 
a  lien  does  not  exist  Independent  of  posses- 
sion, It  would  follow,  necessarily,  that  plain- 


"One  who  sells  personal  property  has  a  spe- 
cial Hen  thereon,  dependent  on  possession,  for 
its  price,  if  it  is  in  his  possession  when  the 
price  becomes  payable,  and  may  enforce  his  lien 
in  like  manner  as  if  the  property  was  pledged 
to  him  for  the  price." 
i 

If  tys  lien  depends  upon  his  possession, 
manifestly  the  Hen  would  not  exist  if  the 
possession  were  in  another.  Besides,  the  ex- 
istence of  a  lien  and  ownership  as  to  the 
same  property  in  the  same  party  at  the  same 
time  is  not  in  accordance  with  the  legal  con- 
ception of  these  terms.  A  person  cannot  have 
a  lien  upon  personal  property  of  which  he  Is 
the  owner.  A  lien  Is  a  charge  upon  specific 
property  which  the  holder  thereof  Is  entitled 
to  enforce  as  a  security  for  the  performance 
of  an  obligation,  which  exists  in  his  favor 
against  the  owner  of  the  property.  Section 
2874,  Civ.  Code.  It  would  seem  plain,  there- 
fore, that  plaintiff  did  not  have  a  Hen,  as 
that  term  is  understood  in  the  law,  upon  said 
automobile. 

[3]  It  seems  equally  plain  that  plaintiff 
was  not  secured  by  a  pledge  of  said  property. 
In  order  to  have  such  security  he  must  have 
been  the  pledgee  and  in  possession  of  the 
property.  Section  2988  of  the  Civil  Code  pro- 
vides: 

"The  lien  of  a  pledge  is  dependent  on  posses- 
sion, and  no  pledge  is  valid  until  the  property 
pledged  is  delivered  to  the  pledgee,  or  to  a 
pledgeholder,  as  hereafter  prescribed." 

K  5]  If  we  are  therefore  to  be  guided  by  the 
plain  meaning  of  the  statute,  it  would  follow 
that  plaintiff  was  entitled  to  the  writ  of  at- 
tachment The  only  ground  upon  which  this 
conclusion  could  be  avoided  would  be  that  the 
said  statute  contemplates  other  security  as 
well  as  those  which  are  specifically  mention- 
ed. This  position  would,  however,  be  in  con- 
travention of  a  familiar  principle  for  the  In- 
terpretation of  statutes,  which  from  the  enum- 
erated specification  of  certain  particular  ones 
requires  the  exclusion  of  the  consideration  of 
other  classes.  In  other  words,  the  statute  hav- 
ing specified  the  three  particular  kinds  of  se- 
curities, to  wit,  mortgage,  lien,  and  pledge,  by 
implication  there  would  be  excluded  any 
other  species.  Indeed,  we  think  that  the  low- 
er court,  in  holding  that  this  was  not  a  prop- 
er case  for  attachment,  has  gone  outside  the 
plain  and  simple  meaning  of  the  statute.  In 
doing  so  it  had  apparently  the  support  of 
certain  decisions  of  the  courts  to  which  spe- 
cific reference  will  hereafter  be  made.  But 
It  seems  to  be  well  settled  that  the  statutes 
permitting  and  providing  for  the  levying  of 
attachments  must  be  strictly  construed  and 
followed.  Clyne  v.  Easton,  Eldridge  &  Co., 
148  Cal.  287,  83  Pac.  36, 113  Am.  St  Rep.  253. 
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When  the  law,  therefore,  designates  and  spec- 
ifies In  what  Instances  an  attachment  may  is- 
sue and  in  what  cases  it  is  not  a  legal  remedy, 
the  express  will  of  the  Legislature  must  con- 
trol. 

As  to  the  cases  cited  we  think  Eads  v.  Kess- 
ler,  121  CaL  244,  53  Pac  666,  is  most  nearly 
in  point  In  that  case  the  plaintiff  agreed 
to  sell  defendant  an  interest  in  certain  patent 
rights,  the  purchase  price  to  be  paid  in  in- 
stallments, the  plaintiff  to  give  the  defendant 
a  conveyance  of  the  patent  right  when  the 
purchase  price  was  paid  in  full.  The  defend- 
ant did  not  pay  one  installment  when  it  fell 
due,  and  the  plaintiff  sued  and  levied  an  at- 
tachment. The  defendant  contended  that 
the  writ  of  attachment  was  Improperly  is- 
sued and  should  be  discharged  because  the 
plaintiff  had  a  vendor's  lien  upon  the  patent 
to  secure  the  payment  of  the  money  sued  for. 
In  holding  that  the  attachment  was  proper, 
the  court  said : 

"It  should  be  observed  that  the  existence  of 
a  vendor's  lien  always  presupposes  that  the  ti- 
tle to  the  goods  has  passed  to  the  vendee,  since 
it  would  be  an  incongruous  conception  that  the 
vendor  might  have  a  lien  upon  his  own  goods." 

The  court  therein  quotes  section  119  of 
Tledeman  on  Sales,  as  follows: 

"In  order  that  a  vendor  of  goods  may  claim 
a  lien  on  the  goods,  they  must  have  already 
become  the  property  of  the  vendee,  for  one 
cannot  have  a  lien  on  goods  belonging  to  him- 
self. •  •  •  The  only  cases  in  which  the 
vendor  can  have  a  lien  on  goods  are  those  on 
which  the  title  to  the  goods  passes  to  the  vendee 
without  delivery  of  possession." 

It  Is  true  that  the  immediate  question  de- 
cided in  that  case  was  to  whether  or  not  the 
plaintiff  had  a  vendor's  lien  on  personal  prop- 
erty to  which  he  had  not  passed  title;  still 
the  facts  of  the  case  .were  very  similar  to 
those  herein,  and  it  would  seem  that  the  de- 
cision would  have  been  different  if  the  court 
had  believed  that  the  plaintiff  had  any  se- 
curity, as  provided  by  said  section  of  the 
Code.  It  may  not  be  amiss  to  specify  the 
points  of  agreement  between  that  case  and 
this.  In  both  cases  the  plaintiff  sold  personal 
property  to  the  defendant  In  both  cases  ti- 
tle remained  In  the  plaintiff  until  the  pur- 
chase price  should  be  paid.  In  both  cases  the 
purchase  money  was  not  paid  and  an  action 
was  brought  to  enforce  payment  and  an  at- 
tachment levied  on  the  property  of  defend- 
ant. In  both  cases  the  defendant  objected 
to  the  ground  that  plaintiff  had  security  for 
the  payment  of  his  obligation.  In  the  Eads 
Case  the  particular  contention  was  that  the 
plaintiff  had  a  vendor's  lien ;  whereas  in  this 
case  the  defendant  has  not  specified  the  na- 
ture of  the  security,  although  from  his  argu- 
ment It  Is  a  reasonable  Inference  that  he 
claims  that  plaintiff  had  a  security  In  the 
nature  of  a  mortgage.  It  would,  Indeed,  ap- 


pear that  It  could  with  greater  reason  in  that 
case  than  In  this  be  concluded  that  plaintiff 
had  security  for  his  claim,  since  he  retained 
possession  of  the  property  which  was  the  sub- 
ject of  the  executory  sale. 

The  particular  decision  in  this  state  upon 
which  respondent  relies  Is  Payne  v.  Bensley. 
8  CaL  260,  68  Am.  Dec.  818.  In  that  case 
the  court  stated  that — 

"The  only  question  in  this  case  is  whether  a 
negotiable  promissory  note  not  yet  due,  and  bona 
fide  taken  as  collateral  security  for  pre-existing 
debt  is  subject  in  the  hands  of  the  indorsee, 
to  any  defense  existing  at  the  date  of  the  as- 
signment between  the  original  parties." 

But  in  the  determination  of  this  question 
was  involved  the  consideration  for  said  as- 
signment and  plaintiff,  in  support  of  his 
contention  that  there  was  a  new  consideration 
for  said  assignment  of  the  note  of  Bensley 
as  collateral  security  for  the  pre-existing 
debt  contended  that  before  the  assignment 
he  had  a  remedy  by  attachment  against  his 
debtor,  but  by  taking  the  collateral  security 
he  lost  that  remedy,  and  that  the  loss  of  this 
remedy  constituted  a  new  consideration,  mov- 
ing from  Payne  to  his  debtor,  the  assignee 
of  the  note.  This  case  was  decided  in  the 
year  1857,  and  the  statute  governing  attach- 
ment at  that  time  (section  120  of  the  Practice 
Act  [St  1851,  p.  68])  provided  that  the  remedy 
of  attachment  did  not  exist  where  the  con- 
tract was  secured  by  a  mortgage  on  real  or 
personal  property.  The  statute  did  not  then 
make  any  provision  in  reference  to  a  pledge, 
but  the  reasoning  of  the  court  Is  to  the  effect 
that  since  a  mortgage  is  a  mere  security  for 
a  debt  the  term  was  broad  enough  to  include 
a  pledge,  which  Is  "essentially  the  same,  and 
Intended  to  accomplish  the  same  end."  The 
conclusion  was  based  upon  the  assumption 
that  the  "intention  of  the  Legislature  was 
to  use  the  word  'mortgage'  as  applicable  to 
personal  property  In  Its  widest  instance."  In 
that  case  it  is  to  be  observed  that  there  was 
actually  a  pledge  of  personal  property. 
Hence  the  assignment  had  the  effect  of  giving 
the  plaintiff  security.  It  is  true  that  the  stat- 
ute in  force  at  that  time  did  not  specifically 
mention  such  security,  but  a  short  time  after 
the  decision  said  section  120  of  the  Practice 
Act  was  amended  so  as  to  include  a  pledge. 
Applying  the  law  that  exists  now  to  the  facts 
of  that  case,  we  would  have  to  reach  the 
same  conclusion,  although  we  think  the  law 
was  very  liberally  construed  by  the  distin- 
guished Jurist  who  wrote  the  opinion  in  the 
Payne  Case,  and  his  associates,  in  order  to 
affirm  a  judgment  that  was  manifestly  just 
and  equitable.  But  in  the  present  Instance  it 
cannot  be  said,  as  we  have  already  seen,  that 
there  was  a  pledge  of  said  personal  property. 
The  decision,  therefore,  that  the  term  "mort- 
gage" in  the  statute  was  broad  enough  to 
include  the  term  "pledge"  would  not  justify  a 
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decision  In  favor  of  defendant  In  this  case, 
since  there  was  neither  a  mortgage  nor  a 
pledge.  Respondent  has  also  called  attention 
to  two  decisions  by  the  Supreme  Court  of 
Idaho  which  seem  to  support  bis  contention. 
The  first  Is  Markmeans  Transfer  Co.  v.  Mac- 
Kinzie,  9  Idaho,  166,  73  Pac.  135,  and  the  sec- 
ond Barton  v.  Groseclose,  11  Idaho,  227,  81 
Pac.  623.  They  are  both  to  the  effect  that — 

"One  who  makes  a  conditional  sale  of  per- 
sonal property,  delivering  possession'  to  the 
vendee,  and  retaining  the  title  thereto  himself 
until  the  purchase  price  shall  be  fully  paid, 
cannot,  upon  failure  of  the  purchaser  to  make 
the  payments,  have  an  attachment  against  the 
property  of  the  purchaser  to.  secure  the  pay- 
ment of  the  purchase  price  until  the  property 
itself  has  been  exhausted." 

It  was  held  In  those  cases  that  the  secur- 
ity was  neither  a  mortgage,  lien,  or  pledge, 
but  that  It  was  a  higher  class  of  security 
than  either,  and  that  the  statutes  of  Idaho 
(Rev.  St  1887,  {  4303,  subd.  1)  contemplated 
such  security  as  grew  out  of  the  condition 
wherein  the  vendor  retained  title  In  the  prop- 
erty until  the  entire  purchase  price  was  paid. 
It  Is  to  be  observed,  however,  that  the  lan- 
guage of  the  Idaho  statute  Is  somewhat  dif- 
ferent from  ours  in  that  it  makes  It  necessary 
to  show,  referring  to  the  contract  sued  upon, 
"that  the  payment  of  the  same  has  not  been 
secured  by  any  mortgage  or  lien  upon  real 
or  personal  property,  or  any  pledge  of  per- 
sonal property,  or  If  originally  secured,  that 
such  security  has,  without  any  act  of  the 
plaintiff,  *  •  *  becomes  valueless,"  while 
our  statute  is  Identical  with  that  except  the 
corresponding  phrase  Is  "originally  so  se- 
cured." The  expression  used  in  the  Idaho 
statute  might  very  properly  be  construed  as 
enlarging  the  instances  previously  enumer- 
ated, so  as  to  include  any  kind  of  security, 
whereas  the  corresponding  phrase  in  the  Cal- 
ifornia statute  clearly  refers  and  limits  the 
application  of  the  law  to  the  three  kinds  of 
securities  specifically  mentioned.  Respond- 
ent also  argues  that  the  rule  must  be  the 
same  in  an  executory  contract  for  the  sale  of 
real  property  and  for  the  sale  of  personal 
property,  and,  since  it  has  been  held  that  in 
the  former  instance  an  attachment  will  not 
issue,  that  therefore  the  same  rule  must  ap- 
ply in  the  latter  Instance.  But  we  think 
there  is  a  clear  distinction  between  the  two; 
for  instance,  where  a  vendor  sells  real  prop- 
erty and  conveys  the  title  and  gives  up  pos- 
session, he  has  a  vendor's  lien  upon  the  prop- 
erty for  the  payment  of  the  purchase  price. 
But  in  a  similar  situation  as  to  personal  prop- 
erty there  is  no  vendor's  lien,  since  the  ven- 
dor has  surrendered  possession.  It  is  true 
also  that  in  an  executory  contract  for  the 
sale  of  real  property  where  the  title  has  not 
passed  it  has  been  held  that  the  vendor  has 
security  in  the  nature  of  an  equitable  mort- 


gage for  the  payment  of  the  balance  of  the 
purchase  price,  and  therefore  that  he  is  not 
entitled  to  the  remedy  by  attachment  Rich- 
vale  Land  Co.  v.  Johnson,  28  Cal:  App.  296, 
152  Pac.  312.  The  ground  upon  which  that 
decision  is  based,  and  also  Gessner  v.  Pal- 
mateer,  89  Cal.  89,  24  Pac.  608,  26  Pac.  789, 
13  L  R.  A.  187,  cited  therein,  is  that  the 
"transaction  shows  upon  its  face  that  the 
vendor  held  the  legal  title  as  security,"  and 
that  the  vendee  cannot  prejudice  that  title 
or  in  any  way  divest  It  except  by  perform- 
ance of  the  act  for  which  the  vendor  holds 
it  The  difference,  however,  between  the  two 
kinds  of  property  is  the  reason  for  the  'dif- 
ference In  the  rule  applicable  to  each.  Real 
property  Is  fixed  and  cannot  be  destroyed, 
lost,  stolen,  or  taken  away.  And  the  vendor 
therefore  always  has  his  security  for  the  pay- 
ment of  the  balance  of  the  purchase  price. 
While  personal  property,  as  the  automobile 
In  the  present  case,  may  be  taken  away  or 
stolen  or  destroyed  with  the  consequent  loss 
of  his  security  and  without  the  knowledge  of 
the  vendor.  Of  course,  if  the  seller  had  re- 
tained possession  of  the  automobile  and  pass- 
ed title,  there  would  have  been  a  lien  upon 
the  property.  But  retaining  the  title  under 
the  executory  contract  of  sale  and  passing 
possession,  plaintiff  has  neither  a  lien  nor 
a  mortgage  as  security,  but  only  the  bare 
legal  title  and  the  buyer's  promise  to  pay. 

We  do  not  see  how  it  can  be  held,  without 
judicial  legislation,  by  introducing  something 
into  the  statute  which  is  not  contained  there- 
in, that  the  decision  can  be  sustained. 

The  order  is  therefore  reversed. 

We  concur:  ELLISON,  Presiding  Judge 
pro  tern.;  HART,  J. 


WHITAKER  v.  DUNLAP-MORGAN  CO. 
(Civ.  2394.) 

(District  Court  of  Appeal,  Second  District  Di- 
vision 1,  California.   Nov.  5,  1919.) 

1.  Principal  and  agent  <8=>103(2)  —  INCI- 
DENTAL TERMS  OF  SALE  MAT  BE  MADE  BT 
AGENT  UNDER  GENERAL  AUTHORITY. 

Where  the  general  authority  of  an  agent  to 
purchase  merchandise  exists,  the  right  to  make 
all  incidental  terms  of  the  purchase  must  be 
implied. 

2.  Principal  and  agent  «1=»103(2)— No  lim- 
itation or  agent's  authority  to  purchase 

UNDER  LETTER  OP  BUYER. 
Where  distant  purchaser  of  hay  expressly 
advised  seller  that  his  agent  in  the  field  was 
there  for  the  purpose  of  buying  hay,  there  was 
no  limitation  on  agent's  authority  bo  as  to  call 
for  confirmation  by  purchaser  before  closing 
deal. 


<6=>For  other  cases  see  tame  topic  and  KBY-NUMBKB  la  all  Key-Numbered  Digest*  and  Indexes 
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8.  Evidence  «=»16— Meaning  or  r.  o.  b. 

WILL  BE  JUDICIALLY  NOTICED. 

Courts  will  take  judicial  notice  of  the  mean- 
ing of  the  term  "i.  o.  b."  relative  to  sale  of 
goods. 

4.  Sales  <8=>83— Meaning  or  teem  "t.  o.  b." 

The  term  "f.  o.  b."  means  that  the  seller  is 
to  put  the  goods  on  board  at  his  own  expense 
on  account  of  the  person  for  whom  they  are 
shipped,  and  the  goods  are  at  the  risk  of  the 
buyer  from  the  time  they  are  on  board. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  F.  O.  B.] 

5.  Sales  <ft=>218%— Title  presumed  to  pass 
on  delivery  t.  o.  B. 

Where  contract  of  sale  provides  that  goods 
are  to  be  delivered  f.  o.  b.  at  point  of  shipment, 
the  presumption  that  the  property  is  to  pass 
then  is  applicable. 

6.  Sales  <S=»168(2)-t-Afteb  acceptance  at 
shipping  point  no  bight  to  inspect  goods 
at  place  of  delivery. 

Where  experienced  agent  of  buyer  had  full 
opportunity  for  inspecting  at  point  of  shipment 
hay  delivered  there  under  a  contract  for  f.  o.  b. 
delivery,  and  he  made  out  bills  of  lading  and 
superintended  shipments,  seller  had  no  right  of 
inspection  at  place  of  delivery  under  doctrine 
of  implied  warranty;  the  hay  having  been  ac- 
cepted as  well  as  delivered  at  the  point  of  ship- 
ment 

7.  Sales  <8=>355(1)— Evidence  or  condition 

Or  GOODS  PRIOR  TO  SALE  INADMISSIBLE  IN 
ABSENCE  Or  PLEADING. 

Where  property  in  hay  sold  passed  at  place 
of  sale,  buyer,  having  been  given  full  right  of 
inspection  at  that  place,  can  base  no  rights  on 
condition  of  goods  prior  thereto ;  the  answer  in 
action  for  price  having  presented  no  issue  of 
limitation  of  inspection  by  reason  of  mislead- 
ing assurance  of  buyer  before  sale  was  com- 
pleted. 

8.  Evidence  «=>442(6>— Completed  contract 
or  sale  mat  hpt  be  varied  bt  subsequent 

LETTER  Or  BUYER. 

Where  contract  of  sale  of  hay  is  complete 
at  place  of  shipment  with  no  right  of  inspec- 
tion at  place  of  delivery,  letters  from  buyer  to 
seller,  sent  thereafter,  could  not  ingraft  right 
of  inspection  at  place  of  delivery. 

9.  Appeal  and  error  <8=1061(2)  —  Opinion 

Or  WITNESS  AS  TO  MEANING  Or  r.  O.  B.  HAKM- 


Admission  of  opinion  of  witness  as  to  mean- 
ing of  term  "f.  o.  b."  is  not  prejudicial  error, 
where  meaning  was  not  extended  beyond  that 
accepted  by  the  courts  as  the  true  meaning. 

Appeal  from  Superior  Court,  Kern  Coon-  j 
ty ;  J.  W.  Mahon,  Judge. 

Action  by  C.  M.  Whitaker  against  the  Dun- 
lap-Morgan  Company*  Judgment  for  plain- 
tiff, and  defendant  appeals.  Affirmed. 

James  W.  Bell,  of  Los  Angeles,  for  ap- 
pellant 

J.  R.  Dorsey,  T.  M.  McNamara,  and  Rowen 
Irwin,  all  of  Bakersfield,  for  respondent 


JAMES,  J.  Plaintiff,  after  verdict  of  a  ju- 
ry, had  judgment  for  an  unpaid  balance  al- 
leged to  be  due  from  defendant  on  account 
qf  the  sale  of  certain  bay  in  the  year  1915. 
An  appeal  was  taken  from  the  judgment 

The  bay  consisted  in  part  of  alfalfa  and  In 
part  of  barley.  It  was  shipped  from  the 
central  part  of  the  state  to  the  defendant  at 
Los  Angeles,  and  the  defendant  contended 
that  as  to  tbe  barley  hay,  when  it  was  re- 
ceived at  the  Utter  point  It  was  "hot"  and 
unmerchantable.  The  evidence  offered  on 
the  part  of  the  defendant  was  sufficient  to  es- 
tablish the  fact  as  to  the  condition  of  the  bay 
being,  upon  Its  arrival  in  Los  Angeles,  as  al- 
leged by  the  defendant  The  main  question 
presented  on  the  appeal  is  as  to  whether, 
under  the  circumstances  of  the  case,  the 
right  to  inspect  the  bay  and  reject  it  re- 
mained in  the  defendant  up  to  the  time  that 
opportunity  was  had  to  examine  the  same 
after  Its  arrival  in  the  city  of  Los  Angeles. 
The  purchase  as  made  covered  a  quantity  of 
hay  then  in  existence  at  the  date  of  the  con- 
tract in  the  fields  of  the  plaintiff.  A  portion 
of  the  bay  had  been  already  baled  at  the  time 
It  was  bargained  for,  and  some  of  the  alfalfa 
hay  had  already  been  loaded  on  cars  at  Mc- 
Farland  preparatory  to  being  shipped  away 
to  market  by  the  plaintiff.  Plaintiff  bad, 
previous  to  this  time — May  of  1915 — written 
a  letter  to  the  defendant  corporation,  offer- 
ing to  sell  bay,  and  in  response  had  received 
a  letter  from  defendant  reading  as  follows: 

"Tours  of  the  15th  received  and  will  say  that 
the  writer  has  been  out  of  the  city  is  the  rea- 
son same  has  not  been  answered.  Regarding 
your  barley  hay,  will  say  that  Mr.  Harmeling 
is  buying  for  us  in  McFarland  and  we  have  noti- 
fied him  to  call  and  give  you  a  price  for  your 
hay.  Of  course,  the  quality  counts  more  than 
anything  else.  Trusting  Mr.  Harmeling  may  be 
able  to  do  some  business  with,  you,  we  remain. 
Tours  very  truly,  Dunlap-Morgan  Co."  . 

The  Mr.  Harmeling  referred  to  in  the  letter 
approached  the  plaintiff  in  his  field,  where 
be  was  at  work  hauling  the  bay,  and  made 
an  offer  to  him  for  both  the  alfalfa  and  bar- 
ley hay,  the  price  offered  being  $7.50  per  ton 
for  the  barley  and  $6.75  for  the  alfalfa,  "on 
board  cars,  McFarland."  This  offer  the 
plaintiff  testified  be  refused,  saying,  "I  want 
$8  for  the  barley  and  $7  for  the  alfalfa." 
His  testimony  continued: 

"I  then  had  a  car  of  alfalfa  loaded,  and  was 
loading  another,  and  he  says,  'Will  you  give 
me  until  2  o'clock?'  and  I  said,  'Well,  you  let 
me  know  in  time  so  we  can  bill  the  hay  out 
before  freight  time;  that  is  all  that  is  neces- 
sary.' When  I  was  loading  the  second  car 
he  came  to  me  with  a  telegram  and  handed  it 
to  me,  and,  as  I  remember,  the  telegram  was 
from  Dunlap-Morgan  and  said,  'Buy  Whi taker's 
hay  seven  and  eight  dollars  per  ton,  prompt 
delivery.  [Signed]   Dunlap-Morgan.' " 


3 For  other  cues  see  tame  topic  and  KEY-NUMLER  in  all  Key-Numbered  Digest!  and  Indexes 
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A  copy  of  the  telegram  was  later  Intro- 
duced, which  showed  that  it  was  of  the  same 
substance  as  testified  to  by  the  plaintiff. 
The  deal  was  closed,  the  condition  of  the 
agreement  being  that  the  price  agreed  upon 
was  for  the  hay  "f.  a  b."  McFarland.  The 
alfalfa  hay  already  loaded  on  cars  was  forth- 
with shipped  to  defendant,  and  the  rhlpment 
of  the  barley  bay  was  proceeded  with  as  fast 
as  'the  same  was  baled,  the  time  occupied, 
as  we  gather  from  the  testimony,  being  about 
seven  or  eight  days.  Before  all  of  the  bay 
had  been  shipped,  the  defendant  dispatched 
to  the  plaintiff  two  letters,  one  assuming  to 
confirm  the  purchase  of  the  alfalfa  hay  and 
the  other  confirming  the  sale  of  the  barley 
hay.  In  these  letters  conditions  were  stated 
which,  if  given  the  effect  of  modifying  the 
terms  of  purchase,  would  clearly  have  given 
the  right  to  defendant  to  inspect  the  hay  at 
Los  Angeles  before  being  bound  to  pay  the 
purchase  price.  It  will  be  remembered,  how- 
ever, that  before  these  confirmatory  letters 
had  been  dispatched,  not  only  had  the  nego- 
tiations been  all  completed  between  the  plain- 
tiff and  the  defendant's  agent,  Harmellng, 
but  the  shipment  of  the  hay  had  been  com- 
menced and  a  portion  of  It  had  been  received 
by  the  defendant 

[1-5]  One  of  the  questions  suggested  here 
Is  as  to  whether  there  was  any  limitation 
upon  the  authority  of  Harmellng  which 
would  entitle  the  defendant  to  consider  and 
confirm  the  deal  before  It  became  operative. 
No  such  limitation  of  authority,  we  think, 
can  be  assumed  under  the  circumstances. 
The  defendant  plainly  and  expressly  advised 
the  plaintiff  that  its  agent  in  the  field  was 
there  for  the  purpose  of  buying  hay,  and 
where  the  general  authority  of  an  agent  to 
purchase  merchandise  exists,  certainly  the 
right  to  make  all  incidental  terms  of  the 
purchase  must  be  Implied;  otherwise  the  au- 
thority would  not  be  authority  to  purchase 
at  all,  but  merely  an  authorization  to  pro- 
cure offers.  Hence  we  must  assume  that 
Harmellng  acted  within  the  reasonable  limits 
of  his  authority  in  all  that  he  did  concerning 
the  making  of  the  purchase  of  the  hay.  The 
agent  purchased  the  hay  for  delivery  "f.  a 
b."  McFarland.  This  term  is  one  that  has 
such  a  common  commercial  signification  that 
the  courts  take  notice  of  its  meaning,  gen- 
erally without  proof.  "In  many  mercantile 
contracts  it  is  stipulated  that  the  vendor 
shall  deliver  the  goods  'f.  o.  b.',  L  e.,  'free  on 
board.*  mUhe  meaning  of  these  words  is  that 
the  seller  is  to  put  the  goods  on  board  at 
his  own  expense  on  account  of  the  person  for 
whom  they  are  shipped,  and  the  goods  are 
at  the  risk  of  the  buyer  from  the  time  when 
they  are  put  on  board."  Benjamin  on  Sales 
<7th  Ed.)  |  682.  "If,  therefore,  the  contract 
provides  that  goods  are  to  be  delivered  f.  o. 
b.  at  point  of  shipment,  the  presumption  that 
the  property  is  to  pass  then  is  applicable." 
Wllliston  on  Sales,  {  280.  Notwithstanding 


that  title  to  the  hay  passed  at  the  time  the 
loading  on  cars  at  McFarland  was  completed, 
the  transaction  might  still  have  been  subject 
to  rescission  by  a  showing  that  after  inspec- 
tion at  Los  Angeles  the  hay  was  determined 
not  to  have  been  in  a  marketable  condition 
at  the  time  of  shipment. 

[6-1]  This  matter  is  referable  to  the  propo- 
sition of  there  being  an  implied  warranty, 
but  is  not  applicable  here,  because  not  only 
was  the  delivery  complete  at  McFarland  and 
the  passing  of  title  also,  but  full  opportunity 
was  given  for  inspection  at  that  point  by  the 
defendant  or  its  agent  The  fact  was  shown 
that  the  agent  of  the  defendant  was  very 
familiar  with  the  particular  hay  sold  by 
the  plaintiff;  that  he  bad  observed  It  while 
growing  and  after  it  was  cut;  had  known 
that  at  some  time  previous  to  the  date  of  the 
transaction  a  shower  had  wet  the  hay  in 
the  windrows  and  shocks.  Furthermore,  this 
agent  had  charge  of  the  shipment  of  the  hay, 
and  caused  the  bills  of  lading  to  be  made  out 
and  was  at  different  times  at  the  railway 
station  while  the  hay  was  being  loaded.  The 
evidence  further  tended  to  show  that  he  was 
quite  experienced  In  the  matter  of  handling 
hay.  By  his  own  testimony  It  appears  that 
he  knew  that  if  the  hay  was  not  properly 
dried  before  baling,  It  might  be  damaged. 
We  are  not  unmindful  of  the  fact  that  it  was 
testified  to  by  the  agent  that  he,  in  a  conver- 
sation with  Whltaker,  had  been  assured  by 
whitaker  that  the  hay  would  be  shipped  in 
proper  condition  and  dry.  Whitaker  dis- 
claimed any  recollection  of  such  conversa- 
tion ;  he  stated  that  his  recollection  as  to  the 
occurrences  was  good.  However,  we  do  not 
find  any  issue  presented  by  the  answer  as  to 
defendant  having  been  caused  to  limit  Its 
Inspection  of  the  hay  at  the  point  of  delivery 
because  of  any  misleading  assurances  re- 
ceived from  the  plaintiff.  The  undisputed 
evidence,  we  tbink,  shows  both  delivery  and 
acceptance  of  the  bay  at  McFarland.  This 
legal  situation  having  resulted,  then  those 
things  thereafter  occurring  by  which  defend- 
ant sought  to  limit  its  liability  are  of  no 
moment 

[I]  We  do  not  think  the  court  committed 
prejudicial  error  in  allowing  Harmellng  to 
testify  as  to  his  understanding  of  the  mean- 
ing of  the  initialed  phrase  "f.  o.  b."  We  do 
not  understand  that  by  his  answer  he  ex- 
tended that  meaning  beyond  what  Is  com- 
monly understood  and  accepted  In  the  com- 
mercial world  and  by  the  courts  as  the  true 
signification.  In  our  opinion,  there  was  no 
Implied  warranty  of  the  hay  surviving  the 
time  of  the  delivery  and  acceptance  at  the 
railway  station;  this  because  the  agent  of 
the  defendant  had  fully  examined  the  hay, 
knew  its  particular  character,  was  at  the 
railway  station  when  It  was  shipped,  and 
was  given  every  opportunity  to  complete  any 
desired  inspection.  Under  the  undisputed 
testimony  we  have  already  concluded  that 
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Hanseling  had  full  power  to  negotiate  the 
purchase  of  the  hay  and  to  fix  the  terms 
thereof.  \Ve  think  the  court  might  nave  In- 
structed the  Jury  directly  as  to  the  extent  of 
that  authority.  We  have  carefully  examined 
the  Instructions  as  given  and  refused,  and 
think  that  the  case  on  the  whole  was  fairly 
presented  to  the  jury. 
The  judgment  appealed  from  is  affirmed. 

We  concur:  CONRET,  P.  J.;  SHAW,  J. 


FILES  v.  DERDERIAN  ct  aX   (Civ.  3023.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 2,  California.   Nov.  12,  1919.) 

1.  Principal  and  agent  <8=>123(5, 6)— Au- 
thority ESTABLISHED,  NOT  BT  AGENT'S 
STATEMENTS  AND  REPRESENTATIONS,  BUT  BT 
PRINCIPAL'S. 

.  Under  CSv.  Code,'  I  2317,  ostensible  authori- 
ty is  not  established  by  the  statements  and  rep- 
resentations of  the  agent,  but  only  by  the  state- 
ments and  representations  of  the  principal. 

2.  Principal  and  agent  <8=>23(1)  —  Osten- 
sible AGENCT  NOT  SHOWN. 

Evidence  held  insufficient  to  show  an  osten- 
sible agency. 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty;  H.  Z.  Austin,  Judge. 

Action  by  J.  W.  Files,  doing  business  un- 
der the  firm  name  and  style  of  the  Files  Fruit 
Company,  against  H.  M.  Derderlan  and  an- 
other. The  action  proceeded  against  the 
name  defendant  only,  and  from  a  judgment 
In  his  favor,  plaintiff  appeals.  Affirmed. 

N.  Lindsay  South,  of  Fresno,  for  appel- 
lant 

Astor  Elmasslan  and  G.  L.  Aynesworth, 
both  of  Fresno,  for  respondents. 

LANGDON,  P.  3.  This  action  was  brought 
to  recover  damages  for  failure  to  deliver  a 
crop  of  grapes,  alleged  to  have  been  pur- 
chased by  the  plaintiff  from  the  defendants. 
The  court  found  that  the  grapes  were  the 
property  of  the  defendant  H.  M.  Derderlan, 
and  that  the  defendant  J.  Hov.  Derderlan 
had  no  right,  title  or  Interest  In  the  same. 
J.  Hov.  Derderlan  was  the  son  of  the  other 
defendant,  and  the  evidence  shows  that  he 
signed  the  contract  for  the  sale  of  the  grapes 
and  received  the  several  sums  of  money  paid 
on  account  of  such  purchase  by  the  plaintiff. 
At  the  time  of  the  trial  J.  Hov.  Derderlan 
was  In  the  United  States  army  and  could  not 
be  served.  The  action  proceeded  only 
against  the  other  defendant,  H.  M.  Derder- 
lan, who  is  the  respondent  here. 

A  copy  of  the  contract  for  the  purchase  of 


the  grapes  was  Introduced  in  evidence.  It 
was  signed  by  3.  Hov.  Derderlan  as  the 
"seller."  It  purported  to  sell  the  crop  of 
grapes  produced  on  the  "Derderlan  ranch"  at 
a  stipulated  price,  and  guaranteed  that  the 
same  was  the  sole  and  absolute  property  of 
seller  free  from  all  Incumbrances.  There 
was  also  introduced  in  evidence  a  copy  of  a 
complaint  in  the  justice's  court  of  Fresno, 
sworn  to  by  the  plaintiff,  charging  J.  Hov. 
Derderlan  with  obtaining  money  under  false 
pretenses.  This  complaint  related  to  the 
same  transaction  sued  upon  here,  and  al- 
leged that  the  said  J.  Hov.  Derderlan  falsely 
and  fraudulently  represented  to  the  plain- 
tiff that  be  was  the  sole  and  absolute  owner 
of  the  crop  of  grapes,  and  had  the  right  to 
sell  the  same,  and  that  by  reason  of  said 
representations  he  obtained  certain  sums  of 
money  from  the  plaintiff  as  advance  pay- 
ments. The  evidence  is  uncontradicted  that 
the  plaintiff  did  not  deal  with  H.  M.  Derder- 
lan in  the  transaction  sued  upon,  and  did 
not  speak  with  him  at  all  with  reference  to 
the  same. 

Appellant,  however,  seeks  In  this  action  to 
charge  the  respondent  with  the  contract 
upon  the  theory  of  ostensible  agency.  In 
support  of  this  theory,  he  urges  upon  our  at- 
tention the  testimony  of  the  plaintiff  to  the 
effect  that  in  1917,  the  year  previous  to  this 
transaction,  the  plaintiff  made  a  contract  for 
the  purchase  of  the  grapes  upon  the  Derder- 
lan ranch.  It  is  argued  that  because  this 
contract  of  1917  was  signed  by  J.  Hov.  Der- 
derlan, and  delivery  was  made  and  the  mon- 
ey paid  thereunder  to  J.  Hov.  Derderlan,  the 
plaintiff,  when  he  entered  into  the  contract 
the  succeeding  year,  had  a  right  to  rely  upon 
the  Impression  given  in  1917  that  J.  Hov. 
Derderlan  had  authority  to  sell  the  crop 
grown  on  the  ranch.  It  Is  contended  that 
H.  M.  Derderlan  is  estopped  from  deny- 
ing the  relationship  of  principal  and  agent, 
in  view  of  these  previous  transactions  and 
business  dealings  with  the  appellant.  But 
the  testimony  In  regard  to  this  particular 
transaction  In  1917  is  conflicting.  The  de- 
fendant H.  M.  Derderlan  and  his  son,  M.  H 
Derderlan,  both  testified  that  when  the  1917 
contract  was  entered  into  the  plaintiff  talked 
with  the  father  about  it,  and  negotiated  the 
terms  with  him  through  J.  Hov.  Derderlan 
acting  as  Interpreter;  that  the  father  and 
his  two  sons  were  present  when  the  contract 
was  signed.  The  defendant  H.  M.  Berderlan 
also  testified  that  he  told  his  son  in  the 
presence  of  the  appellant  to  sign  the  con- 
tract. The  court  was  Justified  in  accepting 
this  evidence,  and  certainly  such  a  course  of 
dealing  should  not  cause  the  appellant  to  be- 
lieve that  J.  Hov.  Derderlan  had  authority 
to  contract  for  the'  fattier.  The  evidence  in- 
troduced to  show  that  J.  Hov.  Derderlan  had 
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once  had  authority  at  the  bank  to  Blgn 
checks  for  his  father  cannot  aid  the  plain- 
tiff here  in  establishing  ostensible  authority, 
because  In  the  testimony  of  J.  W.  Flies  he 
admits  that  at  the  time  he  signed  the  con- 
tract he  did  not  have  any  information  about 
this  matter,  and  did  not  know  that  the  son 
signed  such  checks.  He  could  not  then  have 
relied  upon  such  evidence  of  authority. 

[1]  Appellant  also  relies  upon  the  state- 
ments alleged  to  have  been  made  by  J.  Hot. 
Derderlan,  at  the  time  of  the  making  of  the 
contract,  "that  the  conditions  were  the  same 
as  in  1917."  Appellant  asserts  that  this 
statement  misled  him,  and  he  was  justified 
in  relying  thereon.  Ostensible  authority  is 
not  established  by  the  statements  and  repre- 
sentations of  the  agent,  but  only  by  the  state- 
ments and  representations  of  the  principal. 
Section  2317,  Civ.  Code;  People  t.  Dye,  75 
Cal.  113,  16  Pac.  637. 

[2]  The  entire  record  clearly  indicates  that 
the  findings  of  the  trial  court  are  correct. 
There  is  neither  actual  nor  ostensible  agency 
established  between  the  defendants  H.  M. 
Derderlan  and  J.  Hot.  Derderlan. 

The  judgment  Is  affirmed. 

We  concur:  BRITTAIN,  J.;  NOURSE,  J. 


BAHEN  t.  FURLEY  et  al.  (Civ.  3034.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 2,  California.   Nov.  6,  1919.) 

1.  Principal  and  agent  cj=948— Agent  must 
act  in  good  faith. 

Since  certain  defendants  were  agents  of 
plaintiff  and  he  relied  upon  them  as  such,  they 
were  obligated  to  act  In  good  faith  with  plain- 
tiff. 

2.  Fraud  <g=  30— Defendant  who  partici- 
pated IN  ILL-GOTTEN  GAINS  IS  LIABLE  FOB 
DECEIT. 

Defendant,  who  knew  of  some,  if  not  all,  of 
false  representations,  and  was  jointly  interest- 
ed in  trade  of  plaintiff's  realty  cannot  partici- 
pate in  ill-gotten  gains  and  avoid  liability  for 
damages  for  deceit. 

8.  Fraud  ©=30— One  who  merely  takes 
title  fob  purchaser  not  liable  fob  his 

DECEIT. 

Defendant,  who  authorized  his  codefendants 
to  have  a  piece  of  property  deeded  to  him  un- 
der agreement  that  he  would  deed  it  whenever 
his  codefendants  told  him  to,  and  who  accepted 
title  to  property  traded  by  plaintiff  to  co- 
defendants,  would  not  be  liable  for  deceit,  where 
he  did  not  participate  in  proceeds,  made  no 
false  representations,  and  did  not  conspire  or 
authorize  others  to  practice  deceit. 
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4.  Fraud  ®=>50— Bubden  on  plaintiff  to 
show  defendant's  knowledge  on  taking 
title  to  land  of  fraud  against  grantor. 
Plaintiff  had  the  burden  of  showing  that 
defendant  who  authorized  his  codefendants  to 
have  property  deeded  to  him  under  agreement 
that  he  would  deed  it  whenever  the  codefend- 
ants told  him  to,  and  who  accepted  title  to 
property  traded  by  plaintiff,  had  knowledge  of 
the  fraud  of  his  codefendants. 

Appeal  from  Superior  Court,  Los  Angeles 
County,  Paul  J.  McCormlck,  Judge. 

Action  by  A.  M.  Bah  en  against  Ouy  L. 
Furley  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.  Judgment  reversed 
as  to  defendant  R.  Jebb  Brown,  but  other- 
wise affirmed. 

Tanner,  Odell  &  Taft,  of  Los  Angeles,  for 
appellants. 

William  J.  O'Brien,  of  Los  Angeles,  for  re- 
spondent 

THOMAS,  J.  Plaintiff  brings  this  action 
against  defendants  to  recover  judgment  for 
the  total  sum  of  $5,950,  because  of  deceit 
practiced  against  him.  The  material  allega- 
tions of  the  complaint,  with  the  exception  of 
certain  formal  points,  were  denied. 

Without  a  word  of  explanation  the  record 
before  us  might  be  confusing.  The  explana- 
tion is  that  much  of  the  testimony  in  the 
record  refers  to  another  case,  tried  in  the 
superior  court,  but  which  cause  is  not  the 
subject  of  this  appeal — a  suit  brought  by 
this  same  plaintiff  against  certain  of  the 
defendants  here,  and  others  who  are  not 
joined  as  defendants  in  this  action.  The 
trial  of  the  present  action  followed  immedi- 
ately after  the  trial  of  that  case.  It  was 
therefore  stipulated  that  the  evidence  given 
in  the  first  action,  so  far  as  applicable,  should 
be  considered  as  having  been  given  in  this 
matter.  Both  cases,  it  is  stated,  were  fraud 
cases.  The  testimony  Introduced  In  the  first 
case,  to  a  great  extent,  it  is  urged,  bears 
directly  on  this  dispute.  Judgment  went  for 
plaintiff  in  both  cases,  but  appeal  is  taken  in 
this  action  alone. 

In  support  of  the  appeal  appellants  con- 
tend: (1)  That  the  complaint  is  insufficient; 
(2)  that  there  is  no  evidence  in  the  record  to 
support  the  finding  against  defendants  Brown 
and  Koontz;  and  (3)  that  there  is  no  evidence 
to  support  the  finding  that  the  defendants 
Furley  and  Plumer  were  plaintiff's  agents. 

[1]  We  have  read  the  entire  record,  and 
are  satisfied  with  the  conclusion  of  the  learn- 
ed trial  court  on  the  point  last  urged.  We 
think,  beyond  doubt,  that  defendants  Furley 
and  Plumer  were  the  agents  of  plaintiff,  and 
that  he  relied  upon  them  as  such;  hence  there 
need  be  no  discussion  of  their  obligation  to  act 
in  good  faith  with  plaintiff.  That  they  did 
not  do  so  is  amply  shown  by  the  evidence. 
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rfelmon  T.  Barraille,  142  Cal.  638,  76  Pac. 
4kU, 

1 2]  It  la  urged  by  appellants  that  their 
motion  for  nonsuit  should  have  been  granted 
M  to  both  Brown  and  Koontz,  for  the  reason 
that: 

"There  bad  not  been  any  evidence  introduced 
showing  tbat  Brown  or  Koontz  had  any  guilty 
knowledge,  or  knowledge  whatever,  of  any  rep- 
resentations made  by  Furley  and  Plumer,  if  any 
were  made." 

■  It  Is  conceded  that  Koontz  participated  In 
the  receipts  from  the  sale  of  the  property  in- 
volved. The  record  shows,  too,  that  he  knew 
of  some,  if  not  all,  of  the  false  representations 
at  the  time  they  were  made;  that  he  went 
with  Plumer  to  Corcoran,  near  which  place 
the  property  in  question  is  located,  and  re- 
turned "with  an  option  on  the  Miller  land" ; 
that  when  the  deal  was  closed  Koontz  (who 
was.  the  notary  public  that  took  plaintiff's 
acknowledgment  to  the  deed)  told  Bahen  the 
deed  was  blank,  and  that  the  name  of  the 
grantee  was  not  in  it ;  that  Bahen's  note  for 
$800  "was  delivered  to  the  bank  by  Koontz, 
and  the  proceeds  thereof  placed  to  the  credit 
of  Furley  and  Koontz" ;  and  that  all  the  pro- 
ceeds of  the  sale,  after  paying  commissions, 
etc.,  were  paid  to  Furley  and  Koontz.  In- 
deed, if  entirely  Ignorant  of  any  false  rep- 
resentations having  been  made,  enough  trans- 
pired to  put  any  prudent  person  on  inquiry. 
The  record  does  not  show  that  Koontz  made 
any  such  inquiry,  while  it  does  show  some 
participation  in,  and  the  proceeds  resulting 
from,  this  very  unfair  treatment  of  plaintiff. 
Can  it  be  successfully  maintained,  under  the 
record  here,  that  because  he  may  not  have 
been  present  when  Furley  or  Plumer,  or  both, 
made  all  the  false  statements  to  plaintiff 
(notwithstanding  the  fact  that  the  three  were 
Jointly  interested  in  the  transaction  with 
plaintiff— Corson  v.  Berson,  86  Cal.  433,  25 
Pac.  7),  that  he  can  participate  in  their  ill- 
gotten  gains  and  evade  responsibility?  We 
think  not. 

[J]  There  remains,  then,  the  sole  question 
as  to  Brown,  whom  the  court'  found  "author- 
ized the  defendant  Furley  and  Plumer  to  use 
his  name  in  negotiating  with  the  plaintiff, 
and  that  he  agreed  to  allow  then  to  prepare 
the  said  deed  from  plaintiff  to  himself,  the 
said  Brown,  and  the  said  note  for  ?800  in  his 
favor,  with  knowledge  that  plaintiff  was  be- 
ing deceived  in  the  transaction."  It  is  urg- 
ed by  appellants  that  "there  is  no  evidence 
tbat  Brown  knew  anything  about  any  de- 
ception or  representations  or  misrepresenta- 
tions." As  to  the  fraud  practiced  by  the  de- 
fendants Furley  and  Plumer  against  the 
plaintiff  there  is  no  doubt.  They  misrepre- 
sented the  facts  to  him  to  such  an  extent  as 
to  qualify  them  for  a  place  among  the  mem- 
bers of  the  Ananias  Club.  Unless  the  law 
Imposes  some  duty  on  the  defendant  Brown 
to  inquire  as  to  the  real  purpose  of  the  ne- 
farious arrangement  in  the  consummation  of 


which  he  was  Instrumental  In  assisting  the 
defendants  Furley  and  Plumer,  then,  in  the 
light  of  this  record,  he  is  innocent  of  any 
wrongdoing  with  respect  to  the  transaction 
in  question.  The  record  contains  nothing 
whatever  to  support  that  part  of  the  finding 
which  says  that  what  he  (Brown)  did  was 
done  "with  knowledge  that  plaintiff  was  de- 
ceived in  the  transaction."  The  defendant 
Brown  testified  as  follows: 

"I  am  a  resident  of  Santa  Monica,  and  one  of 
the  defendants  in  this  case.  Mr.  Plumer  came 
to  me  in  the  spring  of  1913,  and  said  that  he 
and  Furley  and  Koontz  wanted  me  to  let  them 
have  a  piece  of  property  deeded  to  me.  I  agreed 
to  do  so,  and  that  I  would  deed  it  whenever 
they  all  told  me  to.  I  did  so.  I  never  received 
anything  for  it" 

The  record  discloses  nothing  further.  The 
transaction  was  in  Itself  not  illegal.  It  was, 
perhaps,  out  of  the  ordinary,  as  honest  men 
deal  with  one  another.  It  would  seem  that 
a  prudent  man,  by  the  very  suggestion  of 
such  an  arrangement,  would  have  asked  some 
questions  as  to  why  they  wanted  this  done. 
Does  the  law  impose  some  duty  upon  one  In 
this  position?  Does  the  failure  to  so  exer- 
cise that  duty  subject  him  to  the  same  lia- 
bility as  though  he  knew?  Does  the  law  im- 
pute to  bim  knowledge  of  facts  which  might 
have  been  his  had  he  made  inquiry?  Defend- 
ant Brown  did  not  participate  in  any  of  the 
proceeds;  he  maae  no  false  representations; 
he  practiced  no  deceit;  he  did  not  conspire 
or  authorize  others  to  practice  deceit  Un- 
less the  answer  to  the  questions  Just  sub- 
mitted be  in  the  affirmative,  it  would  seem 
that  because  of  the  part  which  he  took  hi 
this  transaction  he  cannot  be  subjected  to  lia- 
bility for  damages. 

[4]  Appellants  concede  that,  in  accepting 
title  to  the  property  traded  by  plaintiff  to 
Furley,  Plumer,  and  Koontz,  Brown  became 
a  trustee  without  any  agreement  of  compen- 
sation for  acting  as  such;  that  as  to  them  his 
trust  was  a  voluntary  one;  that  his  hplding  of 
the  property  was  their  holding;  that  if  they — 
the  first  three  mentioned — had  obtained  the 
property  from  plaintiff  by  fraud,  an  invol- 
untary or  resulting  trust  would  have  arisen 
in  them  to  hold  the  property  and  return  it  to 
plaintiff  upon  demand;  and  that  had  plain- 
tiff served  any  notice  on  Brown  that  he 
(plaintiff)  had  any  claim  to  said  property, 
prior  to  his  disposing  of  the  same,  in  that 
event  he  (Brown)  would  have  become  an  In- 
voluntary trustee  for  plaintiff's  benefit.  No 
notice  having  been  given,  and  Brown  having 
no  knowledge  of  the  fraud,  It  is  urged  that 
he  is  and  cannot  be  liable  under  such  condi- 
tion. With  this  contention  we  are  in  full 
accord.  The  burden  of  proof  to  show 
Brown's  knowledge  of  the  fraud  was  on 
plaintiff,  and  has  not  been  met  It  was  not 
incumbent  upon  this  defendant  to  prove  his 
Innocence.  In  the  absence  of  showing  of 
fraud,  undue  influence,  accident  or  mistake, 
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wrongful  act  or  fiduciary  relation  on  the  part 
of  defendant  Brown,  we  know  of  no  law,  and 
none  has  been  called  to  our  attention,  which 
authorizes  or  supports  a  theory  which  would 
hold  one  liable  under  such  circumstances  as 
disclosed  here.  We  have  examined  every  case 
cited  by  respondent  on  this  phase  of  the  con- 
troversy, and  we  think  none  of  them  In  point. 
In  every  case  cited  the  person  taking  the  deed, 
or  found  by  the  court  to  be  an  involuntary 
trustee,  took  with  knowledge  of  the  fraudu- 
lent transaction. 

The  judgment  Is  reversed  as  to  the  defend- 
ant Brown,  but  otherwise  affirmed. 


We  concur: 
SLOANE,  J. 


FINLAYSON,  P. 


FRIEND  &  TERRY  LUMBER  CO.  t.  DE- 
VINE  et  al.    (Civ.  2063.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   Nov.  7,  1919.) 

Appeal  and  ebbob  <s=»628(1)— Failube  to 
file  tban8cbipt  in  tike  excused  bt  be- 
lief of  counsel  that  appeal  was  aban- 
DONED. 

Where  appellant  did  not  file  transcript  on 
appeal  with  clerk  of  appellate  court  within  the 
40  days  allowed,  but  filed  it  after  motion  to  dis- 
miss, the  motion  to  dismiss  will  be  denied,  where 
failure  to  file  was  due  solely  to  erroneous  be- 
lief of  attorney  that  appeal  was  to  be  carried 
no  farther;  no  adverse  rights  having  been  se- 
riously affected  by  the  delay. 

Appeal  from  Superior  Court,  Sacramento 
County;  Peter  J.  Shields,  Judge. 

Action  by  the  Friend  &  Terry  Lumber  Com- 
pany against  James  H.  Devlne  and  another. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal. On  motion  to  dismiss  appeal.  Motion 
denied. 

•Irving  D.  Gibson,  of  Sacramento,  and  Stan- 
ley Redder,  of  San  Francisco,  for  appellants. 

O.  B.  McLaughlin  and  S.  R.  Hart,  both  of 
Sacramento,  for  respondent. 

PREWETT,  Judge  pro  tern.  The  respond- 
ent moves  the  court  to  dismiss  the  appeal 
taken  herein,  upon  the  ground  that  appellants 
did  not  cause  the  transcript  on  appeal  to  be 
filed  with  the  clerk  of  this  court  within  the 
40  days  allowed  by  rule  for  that  purpose. 

Judgment  was  rendered  against  the  appel- 
lants on  April  14,  1919,  and  the  appellants 
in'  due  course  filed  their  notice  of  appeal, 
caused  the  transcript  to  be  prepared,  and 
paid  all  lawful  fees  therefor.  The  court  be- 
low properly  settled  and  certified  the  tran- 
script. The  time  for  filing  it  in  this  court 
expired  on  the  10th  day  of  September.  It 
was  not  filed  until  the  18th  day  of  October. 


It  Is  shown  that  appellant  Devlne,  who  ap- 
pears to  have  managed  the  matter  on  behalf 
of  himself  and  his  coappellant,  is  quite  aged 
and  In  poor  health ;  that  he  was  absent  from 
Sacramento  City,  the  place  of  residence  of 
himself  and  his  attorneys,  by  reason  of  his 
ill  health,  during  the  greater  portion  of  the 
summer.  A  few  days  after  the  settlement 
of  the  transcript  he  held  a  conference  with 
his  attorneys  concerning  the  appeal,  and  they 
erroneously  understood  him  to  say  that  the 
appellants  intended  to  abandon  the  appeal. 
The  transcript  was  not  on  file  when  the  no- 
tice of  motion  was  served,  although  it  was 
filed  prior  to  the  hearing  on  the  motion.. 

"If  the  transcript  is  on  file  when  notice  of 
motion  is  given  to  dismiss  the  appeal,  it  de- 
feats the  motion.  If  filed  after  the  notice  is 
given,  the  motion  is  not  defeated ;  but  cir- 
cumstances to  excuse  the  default  may  be  shown 
by  affidavit"  Carter  v.  Page,  77  Cal.  64,  19 
Pac.  2. 

It  is  clear  that  the  appellants  did  not  in- 
tend to  abandon  their  appeal.  It  is  also  clear 
that  their  failure  to  file  the  transcript  with- 
in the  proper  period  was  due  solely  to  the 
erroneous  belief  of  their  attorneys  that  the 
appeal  was  to  be  carried  no  further.  It  ap- 
pears that  no  adverse  rights  have  been  se- 
riously affected  by  the  delay.  This  showing 
is  sufficient  to  entitle  appellants  to  an  order 
denying  the  motion. 

The  motion  to  dismiss  is  denied. 

We  concur:  ELLISON,  Presiding  Judge 
pro  tem.;  BURNETT,  J. 


BEGGS  v.  RIORDAN  et  al.    (Civ.  3082.) 

(District  Court  of  Appeal,  Second  District,  Divi- 
sion 1,  California.   Nov.  8,  1919.). 

Reoobds  <8=9(11) — Affidavit  of  icebits  suf- 
ficient TO  OPEN  JUDGMENT  OS  SERVICE  BT 
PUBLICATION  FOB  BEOISTBATION  OF  TITLE. 

In  proceedings  to  register  title  to  land,  affi- 
davits of  merits  under  Code  Civ.  Proc.  i  473, 
to  open  judgment  rendered  on  service  by  pub- 
lication by  defendant  that  she  stated  all  facts, 
to  attorney  and  was  advised  of  a  complete  de- 
fense, and  by  attorney  that  he  had  examined 
proceedings  leading  up  to  plaintiff's  tax  title, 
and  found  irregularities  in  them,  some  of  which 
were  pointed  out,  and  bad  advised  client  of  a 
complete  defense,  held  sufficient. 

Appeal  from  Superior  Court,  Orange  Coun- 
ty; W.  H.  Thomas,  Judge. 

Proceedings  to  register  title  to  land  by 
Henry  Jackson  Beggs  against  Mabel  B. 
Riordan  and  others.  From  an  order  de- 
nying motion  of  named  defendant  to  set  aside 
judgment  against  her,  she  appeals.  Reversed. 


ftaFor  other  cases  see  same  topic  and  K  BY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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John  F.  Poole,  of  Los  Angeles,  for  appel- 
lant. 

Walter  Eden,  of  Los  Angeles,  for  respond- 
ent. 

CONRET,  P.  J.  Defendant  Rlordan  ap- 
peals from  an  order  denying  her  motion  to 
set  aslda  the  Judgment  rendered  against  her 
and  permit  her  to  defend.  The  proceeding 
was  commenced  by  petitioner,  Beggs,  under 
the  provisions  of  the  land  title  law  adopted 
by  the  initiative  method  at  the  general  elec- 
tion of  November  8,  1914.  Petitioner  set 
forth  in  his  petition  that  his  title  to  the 
two  lots  described  in  the  petition  was  ac- 
quired by  virtue  of  two  certain  tax  deeds  of 
date  September  25,  1915.  The  judgment  pur- 
porting to  establish  petitioner's  title  and  to 
authorize  registration  thereof  is  based  upon 
findings  which  recite  that  defendant  Riordan 
could  not  with  reasonable  diligence  be  found 
and  served  in  this  state,  and  that  service 
was  made  by  publication  of  the  statutory  no- 
tice and  by  mailing  of  a  copy  thereof  to  ap- 
pellant's last  known  place  of  residence. 

Under  the  circumstances  shown  by  the  rec- 
ord there  is  no  doubt  that  appellant's  motion, 
which  was  made  within  one  year  after  the 
rendition  of  the  judgment,  should  have  been 
granted,  If  the  affidavits  of  merits  upon 
which  the  motion  was  made  were  sufficient 
Code  Civ.  Proc  {  473.  In  her  affidavit  ap- 
pellant stated  "that  affiant  has  fully  and 
completely  stated  all  the  facts  of  the  case 
to  her  counsel  herein,  and  that  she  has  been 
informed  that  she  has  a  full  and  complete 
defense  to  said  action."  The  affidavit  of 
her  attorney  contains  the  following: 

"That  affiant  has  examined  the  tax  deeds  and 
record  of  the  proceedings  leading  up  to  the  issu- 
ing of  the  tax  deeds  upon  which  plaintiff's  ac- 
tion is  based,  and  finds  that  there  are  numerous 
irregularities  in  the  proceedings,  making  said 
deeds  and  the  proceedings  therein  void  from  the 
■  beginning.  That  he  has  advised  defendant  here- 
in, Mabel  B.  Riordan,  that  she  has  a  good  and 
complete  defense  to  the  action  of  plaintiff  here- 
in upon  the  merits  thereof.  The  defendant  here- 
in, Mabel  B.  Riordan,  is  the  owner  in  fee  and 
record  owner  of  said  property,  subject  only  to 
the  alleged  claims  of  said  tax  deeds,  which  are 
void.  That  some  of  said  irregularities  are  duly 
set  out  in  the  affidavit  of  defendant  herein." 

The  affidavit  of  defendant  pointed  out 
some  of  the  alleged  defects  in  petitioner's 
tax  deeds,  stating,  among  other  things,  "that 
the  taxes  on  said  property  were  extended 
for  a  greater  sum  than  was  due,  and  the 
property  was  sold  to  the  state  for  a  sum 
greater  than  was  due  for  said  year."  Appel- 
lant, in  connection  with  her  motion  (although 
that  part  of  said  section  473  requiring  the 
presentation  of  such  answer,  does  not  ap- 
ply to  a  motion  for  relief  upon  the  grounds 
specified  in  the  motion),  tendered  a  verified 


answer,  denying  the  plaintiff's  alleged  own- 
ership of  the  land,  and  alleging  that  appel- 
lant was  the  owner  in  fee  and  entitled  to  pos- 
session thereof. 

We  think  that  the  affidavits  of  merits  were 
sufficient,  and  that  the  court  erred  in  deny- 
ing the  motion.  Gray  v.  Lawlor,  151  Cal.  352, 
356,  90  Pac.  691, 12  Ann.  Cas.  990 ;  Osmont  v. 
All  Persons,  etc.,  165  Cal.  587,  590,  133  Pac. 
480. 

The  order  la  reversed. 

We  concur:  SHAW,  X;  JAMES,  J. 


DOYLE  t.  DOYLE.  (Civ.  312a) 

Pistrict  Court  of  Appeal,  First  District,  Divi- 
sion 2.   California.  Nov.  12,  1919.) 

1.  Appeal  and  erbob  «=»1002— Verdict  on 
conflicting  evidence  conclusive. 

Verdict  on  conflicting  evidence  cannot  be 
disturbed  on  appeal. 

2.  Bills  and  notes  <s=»493(3)  —  Note  im- 
posts CONSIDERATION. 

A  promissory  note  imports  consideration, 
and  the  maker  has  the  burden  of  showing  there 
was  none. 

3.  Biixs  and  notes  «=»493(1)— Burden  of 
pboof  or  consideration  on  plaintdt  on 
positive  evidence  to  contbabt. 

The  presumption  of  consideration  of  a  prom- 
issory note  sued  on  having  been  met  by  the 
maker  by  clear  and  positive  evidence,  the  burden 
of  proof  then  shifts  to  plaintiff. 

4.  Husband  and  wot  249— Sick  bene- 
fits "community  pboperty." 

Sick  benefits  received  by  a  married  man,  be- 
ing in  lieu  of  wages,  are  "community  pfoperty." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Commu- 
nity Property.] 

5.  Husband  and  wife  <8=>260  —  Damages 
for  husband's  injury  "community  pbop- 
EBTT." 

Damages  recovered  by  married  nan  for  per- 
sonal injuries,  not  being  within  the  definition 
in  Civ.  Code,  {  163,  of  separate  property,  is,  un- 
der section  164,  "community  property." 

6.  Bills  and  rotes  «=»537(3)— Evidence  of 
legal,  not  imaginary,  consideration 
necessary. 

Though  the  question  of  consideration  of  a 
promissory  note  is  for  the  jury,  to  support  its 
verdict  for  the  bolder  of  the  note  the  facts  must 
show  a  legal  consideration,  not  an  imaginary 
one. 

7.  Husband  and  wife  <8=232(3)— Evidence 
of  legal  consideration  of  wife's  note 
insufficient. 

Evidence  in  action  on  note  of  wife  to  hus- 
band held  to  show  no  legal  consideration. 
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Appeal  from  Superior  Court,  San  Luis 
Obispo  County ;  T.  A.  Norton,  Judge. 

Action  by  M.  X  Doyle  against  Alia  Doyle. 
Judgment  for  plaintiff,  new  trial  denied,  and 
defendant  appeals.  Reversed. 

W.  H.  Spencer  and  C.  P.  Kaetzel,  both  of 
San  Luis  Obispo,  for  appellant. 

Lamy  ft  Putnam,  of  San  Luis  Obispo,  for 
respondent 

NOURSE,  J.  [1]  This  is  an  appeal  from 
a  judgment  following  a  verdict  In  favor  of 
plaintiff  upon  a  promissory  note  for  $2,200. 
Plaintiff  and  defendant  were,  husband  and 
wife.  The  note  was  executed  by  the  wife  on 
March  28,  1914.  She  defends  on  the  ground 
of  want  of  consideration,  and  that  the  exe- 
cution of  the  note  was  secured  by  coercion 
and  duress.  Upon  the  latter  defense  the  find- 
ing of  the  jury,  as  evidenced  by  its  verdict, 
based  as  it  is  on  conflicting  evidence,  cannot 
be  disturbed.  As  to  the  first  defense,  appel- 
lant's case  rests  upon  the  question  whether, 
as  a  matter  of  law,  the  facts  proved  show  a 
failure  of  a  legal  consideration. 

These  facts  are  that  plaintiff  and  defend- 
ant were  Intermarried  in  Texas  October  8, 
1907;  that  at  that  time  they  each  owned 
property  in  El  Paso,  Tex.,  from  which,  at 
the  time  of  marriage  and  continuing  to  the 
time  of  trial,  plaintiff  received  $35  a  month 
and  defendant  received  $90  a  month  in  rent- 
als. These  moneys,  together  with  plaintiff's 
wages,  he  put  in  a  joint  account  with  his 
wife  in  banks  In  El  Paso.  They  were  used 
for  the  mutual  expenses  of  the  family.  In 
January,  1912,  plaintiff  was  injured  in  the 
course  of  his  employment,  and  received  no 
wages  from  that  time  until  the  time  of  the 
trial,  during  which  time  the  family  was  sup- 
ported by  the  rentals  received  from  the  El 
Paso  properties  and  what  money  was  saved 
by  the  parties  prior  to  the  date  of  the  in- 
jury. Soon  after  the  Injury  the  parties  mov- 
ed to  California,  bringing  $1,000,  the  balance 
of  this  joint  bank  account,  $900  of  which  was 
deposited  with  a  bank  In  San  Luis  Obispo. 
The  rents  from  the  El  Paso  properties  were 
deposited  In  the  same  bank.  Soon  thereafter 
plaintiff  received  $910  in  sick  benefits  on  ac- 
count of  his  injuries  and  $1,585  as  the  pro- 
ceeds of  a  damage  suit  on  the  same  account. 
These  moneys  were  likewise  deposited  in  the 
same  bank  In  San  Luis  Obispo.  With  the 
moneys  so  deposited  the  parties  purchased  a 
lot  in  San  Luis  Obispo  county  for  $550,  upon 
which  they  erected  Improvements,  making  a 
total  investment  of  $2,600.  In  July,  1912, 
defendant  deeded  her  Interest  in  this  property 
to  plaintiff.  The  deed  was  not  recorded  until 
April,  1914,  soon  after  this  note  was  obtained. 
It  was  the  home  property  in  which  the  par- 
ties lived,  and  In  November  of  the  same  year 
defendant  filed  a  declaration  of  homestead 
upon  it.  The  property  rights  of  the  respec- 
tive parties  were  put  in  Issue  in  a  divorce 


proceeding  which,  at  the  time  of  the  trial  of 
this  action,  was  still  pending  in  San  Luis 
Obispo  county.  In  that  proceeding  the  plain- 
tiff In  this  action  claimed  the  home  property 
In  San  Luis  Obispo  as  his  own. 

Defendant's  testimony  was  that  there  was 
no  consideration  whatever  for  the  note,  and 
that  it  was  given  merely  to  appease  her  hus- 
band, who  was  suffering  from  a  nervous  men- 
tal condition  as  a  result  of  his  injury.  A  few 
months  after  the  execution  of  the  note  plain- 
tiff was  committed  to  a  state  institution  for 
the  insane,  where  he  remained  for  nearly 
two  years.  This  condition  no  doubt  affected 
his  memory  of  the  events,  and  accounts  for 
his  conflicting  and  evasive  testimony.  In  an- 
swer to  defendant's  positive  testimony  that 
no  consideration  passed  he  advanced  several 
different  claims  in  support  of  a  considera- 
tion, based  upon  the  theory  that  it  was  an 
adjustment  of  the  community  Interests  of  the 
parties.  For  Instance,  he  claimed  a  commu- 
nity interest  in  the  defendant's  separate  prop- 
erty in  El  Paso  until  the  record  was  pro- 
duced showing  a  conveyance  to  defendant  be- 
fore the  marriage  relation  existed.  He 
claimed  that  be  had  paid  some  $1,200  for 
street  work,  assessed  against  his  wife's  sep- 
arate property  in  El  Paso,  and  $240  for  paint- 
ing and  repairing  the  same,  and,  when  this 
was  disputed,  admitted  that  the  El  Paso 
transactions  were  not  taken  into  considera- 
tion when  the  note  was  executed.  He  claim- 
ed that  the  note  was  given  him  by  his  wife 
so  he  could  have  money  to  speculate  with. 
Yet  no  money  passed  in  the  transaction,  and 
he  testified  that  when  the  note  was  signed 
he  Immediately  handed  It  to  his  attorney, 
with  instructions  to  bold  it  until  his  death 
and  then  to  give  it  to  his  wife.  Another 
claim  was  that  he  gave  his  wife  $1,100  from 
their  joint  account  in  the  bank  in  San  Luis 
Obispo  to  purchase  an  automobile,  and  that 
this  was  a  consideration  for  the  note.  Yet 
the  automobile  was  purchased  for  his  own 
benefit,  and  immediately  after  his  commit- 
ment his  wife  sold  it  These  discrepancies 
are  pointed  out,  not  for  the  purpose  of  dis- 
crediting the  witness,  but  to  show  the  un- 
stable ground  upon  which  plaintiff's  claim  of 
a  consideration  stands.  . 

[J-5]  Of  course,  the  note  itself  imports  n 
consideration,  and  the  burden  was  on  de- 
fendant' to  show  there  was  none.  This  she 
met  by  clear  and  positive  evidence.  The  bur- 
den of  proof  was  then  shifted  to  plaintiff. 
Eliminating  the  El  Paso  transactions  from 
the  consideration,  as,  of  course,  they  must 
be  under  any  reasonable  view  of  the  evidence, 
and  eliminating  the  claim  that  the  note  was 
given  him  so  he  could  raise  money  for  spec- 
ulation, as  this'  is  negatived  by  his  instruc- 
tions to  his  attorney  to  keep  the  note  until 
his  death,  the  situation  Is  that  the  parties 
came  to  California  with  about  $1,000,  which 
was  the  result  in  part  of  their  community 
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sayings  and  the  rentals  of  their  separate 
estates.  To  this  was  added  the  sick  bene- 
fits received  by  plaintiff,  which  were  in  lieu 
of  wages  and  hence  community  property, 
and  also  the  proceeds  of  the  damage  suit. 
Was  this  money  separate  or  community 
property?  Section  163,  Civil  Code,  defines 
the  separate  property  of  the  husband  as 
that  owned  by  him  before  marriage  and  that 
acquired  afterwards  by  gift,  bequest,  de- 
vise or  descent.  "All  other  property  acquir- 
ed after  marriage  by  either  husband  or  wife, 
or  both,  is  community  property."  Section 
164,  Civ.  Code.  The  proceeds  of  the  judg- 
ment for  damage  for  injury  to  the  husband, 
sustained  during  the  course  of  his  employ- 
ment, represent  an  award  for  the  Injury  to 
the  family  relation,  and,  not  being  included 
within  the  definition  of  separate  property  in 
section  163  Civil  Code,  and  being  acquired 
after  marriage,  they  become  a  part  of  the 
community  estate.  McFadden  v.  Santa  Ana, 
etc.,  Ry.  Co.,  87  Cal.  464,  468,  25  Pac.  681, 11 
L.  R.  A.  252;  Moody  v.  Southern  Pac.  Co., 
167  Cal.  786,  789,  141  Pac.  388.  There  was 
thus  a  community  estate  of  $2,495,  plus  what- 
ever part  of  the  $1,000  brought  from  El  Paso 
came  from  plaintiff's  wages.  With  these 
funds  the  home  in  San  Luis  Obispo  was  pur- 
chased for  $2,600,  and  plaintiff  took  full  title 
as  his  separate  property.  In  addition  to 
this,  he  purchased  from  the  same  fund  some 
country  land,  which  he  continued  to  hold  and 
claim  as  his  separate  estate,  and  an  automo- 
bile, which  his  wife  sold  for  $700  while  he 
was  confined  in  the  institution.  Out  of  a 
community  estate  of  less  than  $3,400  he  had 
already  received  $2,600  and  his  wife  subse- 
quently received  $700.  At  the  time  the  note 
was  executed  the  wife's  interest  in  his  com- 
munity estate  was  a  mere  expectancy,  but 
she  was  not  required  to  convey  that  right 
without  a  consideration. 

[6,  7]  Though  the  question  whether  a  con- 
sideration passed  is  one  for  the  jury,  the 
facts  must  show  a  legal  consideration,  not 
an  Imaginary  one.  There  is  no  evidence  of  a 
legal  consideration  for  the  note,  and  the 
judgment  and  order  denying  a  new  trial  are, 
therefore,  reversed. 

We  concur:  LANGDON,  P.  J.;  BRIT- 
TAIN,  J. 


DOBBINS  t.  CITY  OF  ARCADIA  et  aL 

(Civ.  2889.) 

{District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.    Nov.  6,  1919.) 

1.  Municipal  cobpobations.  <8=>744  — Tbus- 
tees  not  liable  fob  negligence  of  city 
engineeb. 

Trustees,  who  directed  city  engineer  to  con- 
struct storm  drain,  necessitating  digging  of  dan- 


'  gerous  trench  across  drive,  but  who  had  no 
knowledge  of  negligence  of  engineer  in  failing 
to  properly  guard  trench,  are  not  liable  for  re- 
sulting injury,  in  view  of  St  1911,  p.  1115. 

2.  Municipal  corporations  «=»733(1)— City 
not  liable  fob  negligence  of  city  engi- 
neeb con8tbdctino  8tobm  dbain. 

For  injuries  to  plaintiff  and  his  automobile, 
due  to  failure  of  city  engineer  to  properly  guard 
trench  dug  in  constructing  storm  drain  across 
drive,  pursuant  to  order  of  city  trustees,  the 
city  was  not  liable. 

3.  Statutes  «=»120(8)— Subject  not  within 
scope  of  act  as  entitled. 

In  so  far  as  liability  of  city  for  injuries 
to  plaintiff  and  his  automobile,  due  to  failure 
of  city  engineer  to  properly  guard  trench  dug 
in  constructing  storm  drain  across  drive,  is 
concerned,  St.  1911,  p.  1115,  cannot  be  invoked, 
since  in  so  far  as  it  purports  to  apply  to  munici- 
pal corporations  the  subject  is  not  within  the 
scope  of  the  act  as  described  in  its  title,  as  re- 
quired by  Const,  art  4,  {  24. 

Appeal  from  Superior  Court  Los  Angeles 
County;  Frank  O.  Finlayson,  Judge. 

Action  by  Horace  M.  Dobbins  against  the 
City  of  Arcadia  and  others.  From  the  part 
of  the  judgment  adverse  to  him,  plaintiff  ap- 
peals. Affirmed. 

Porter  &  Sutton,  of  Los  Angeles,  for  appel- 
lant. 

Walter  Dunn  and  Ralph  Woods  Pontious, 
both  of  Los  Angeles,  for  respondent 

SHAW,  J.  In  this  action  plaintiff  sought 
recovery  of  damages  alleged  to  have  been  sus- 
tained as  the  result  of  the  negligent  acts  of 
the  city  trustees  and  city  engineer  of  the  city 
of  Arcadia.  Upon  findings  made,  it  was  ad- 
judged that  plaintiff  recover  as  against  de- 
fendant Ehle,  who  was  the  city  engineer,  and 
take  nothing  as  to  defendants  Charles  A. 
Billings,  J.  W.  Barnes,  A.  L.  Parker,  H.  M.. 
Roth,  and  James  A.  Stoker,  who  were  trus- 
tees of  the  city,  from  which  part  of  the  judg- 
ment adverse  to  plaintiff  he  appeals  upon  the 
judgment  roll. 

In  substance,  the  findings  upon  which  ap- 
pellant claims  the  judgment  should  be  re- 
versed, and  judgment  thereon  directed  In  his 
favor  as  to  the  defendants  named  as  trustees, 
are:  That  the  city  of  Arcadia  is  a  dty  of 
the  sixth  class,  and  that  the  parties,  other 
than  defendant  Ehle,  at  all  times  mentioned 
constitute  its  board  of  trustees ;  that  on  Dec- 
ember 14,  1914,  pursuant  to  an  order  made 
by  the  board  of  trustees  on  December  3d  re- 
quiring hitu  so  to  do,  defendant  Ehle  caused 
a  trench  5  feet  deep  and  8  feet  wide  to  be  dug 
across  Huntington  drive  for  the  construction 
of  a  storm  drain;  that  on  said  date,  to  wit 
December  14th,  said  Ehle  left  said  trench 
improperly  guarded  by  any  warning  light  or 
signal  to  Indicate  the  existence  of  said  trench, 
or  other  than  a  wooden  barrier  Insufficient 


$=?For  other  cases  see  same  topic  and  KEY-NUMBER  Id  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


Oal.) 


DOBBINS  v.  CITT  OF  ARCADIA 
<W6  P.) 


191 


for  such  purpose,  until  after  6  o'clock  p.  in. 
of  said  evening;  that  said  trench  "was  con- 
structed under  the  supervision  and  direction 
of  said  Ehle,  and  he,  and  he  only,  had  the 
supervision  and  direction  of,  the  said  work 
of  improvement";  that  said  trustees  knew,  at 
the  time  they  ordered  the  construction  of  said 
storm  drain,  that  it  would  necessitate  the 
digging  of  a  deep  and  dangerous  trench 
across  the  drive,  but  made  no  provision  for 
guarding  the  said  trench  or  the  placing  of  any 
warning  lights  or  signals  to  indicate  its  exist- 
ence, "but  that  said  defendants  did  not,  nor 
did  any  of  them,  have  any  actual  notice  that 
said  trench  was  left  unguarded  and  without 
any  warning  lights  or  signals,  nor  did  any 
of  them  have  anything  to  do  with  the  work 
of  constructing  said  trench,  other  than  to  in- 
struct said  Ehle,  as  aforesaid,  to  have  the 
said  drain  constructed  as  aforesaid";  that 
about  5 :45  o'clock  p.  m.  of  the  day  on  which 
said  trench  was  dug,  and  while  so  improperly 
guarded  and  without  light  or  signal  to  indi- 
cate its  existence,  plaintiff  was  traveling 
along  said  street  in  an  automobile,  proceeding 
with  due  care  for  his  safety,  and,  being  una- 
ware of  the  existence  of  said  trench,  was  pre- 
cipated  into  the  same,  as  a  result  of  which  he 
suffered  bodily  injury  In  the  sum  of  $500  and 
his  automobile  was  damaged  in  the  sum  of 
$■475,  for  which  sums  the  court,  as  a  con- 
clusion of  law,  found  that  plaintiff  was  enti- 
tled to  judgment  against  defendant  Ehle,  and 
as  to  the  other  defendants  that  he  was  enti- 
tled to  take  nothing. 

[1]  These  findings  present  a  case  almost 
Identical  with  the  facts  involved  in  Merrltt 
v.  McFarland,  4  Oal.  App.  390,  88  Pac.  369, 
where  it  was  said: 

"As  to  the  liability  of  the  city  trustees,  they 
are  only  the  agents  of  the  city,  and,  as  such, 
they  appoint  the  superintendent  of  streets. 
They  do  not,  however,  stand  in  the  relation  of 
principal  to  the  superintendent,  and  are  not 
responsible  for  the  faithful  performance  of  the 
duties  of  his  office." 

To  the  same  effect  Is  Brown  v.  West,  75 
N.  H.  463,  76  Atl.  169,  In  which  it  was  held 
that,  wiiere  the  selectmen  of  a  town  are  in 
charge  of  the  improvement  of  a  highway,  not 
as  principals,  but  as  the  agents  of  the  town, 
and  have  placed  a  superintendent  in  charge 
of  the  work,  the  selectmen  are  not  liable  for 
injuries  to  a  traveler  by  reason  of  the  super- 
intendent's negligence  and  failure  to  put 
out  warning  lights  at  night,  indicating  a 
point  of  danger  on  the  road  being  repaired, 
and  that  the  doctrine  of  respondeat  superior 
does  not  apply  to  such  a  case.  The  prin- 
ciple upon  which  a  recovery  Is  denied  in 
such  cases  is  that  "an  agent  is  not  in  general 
liable  to  third  persons  for  the  misfeasance 
or  malfeasance  of  subagents  employed  by 
him  in  the  service  of  his  principal,"  unless 
he  directs  or  authorizes  the  particular  wrong- 
ful act. of  the  subagent.  31  Cyc.  1563;  50  Am. 
St  Rep.  122;  Story  on  Agency  (9th  Ed.)  §  313. 


In  directing  the  city  engineer  to  construct  the 
storm  drain,  the  trustees  were  not  guilty  of 
any  negligence;  nor  does  it  appear  that  in 
digging  the  trench  he  committed  any  wrong. 
The  negligence  consists  in  leaving  the  trench, 
improperly  guarded,  an  act  on  his  part  which 
was  wholly  unauthorized  by  the  trustees; 
and,  having  no  notice  of  such  negligent  act, 
they  cannot  be  charged  with  damages  result- 
ing therefrom. 

Appellant  relies  largely  upon  the  case  of 
JDoeg  v.  Cook,  126  Cal.  213,  58  Pac.  707,  77 
Am.  St.  Rep.  171.  Nothing  said  in  that  case, 
however,  Is  opposed  to  the  views  here  ex- 
pressed. There  it  was  made  to  appear  that 
the  trustees  bad  actual  knowledge  of  the 
dangerous  condition  of  a  highway,  and  be- 
cause of  this  knowledge  of  its  unsafe  and 
dangerous  condition  it  became  their  imper- 
ative duty  to  see  that  the  same  was  repaired. 
The  facts  there  involved  differ  from  these,  in 
that  in  the  Instant  case  the  court  finds  that 
defendants,  trustees,  did  not,  nor  did  any  of 
them,  have  any  actual  notice  that  said  trench 
was  left  unguarded  and  without  any  warning 
lights  or  signals. 

Not  only  is  the  conclusion  of  the  trial 
court  upon  the  findings  made  supported  by 
authority,  but  under  the  facts  found  the  trus- 
tees are  protected  from  liability  under  an  act 
of  the  Legislature  approved  April  26,  1911 
(Stats.  1911,  p.  1115),  which  provides  that  if, 
in  consequence  of  the  dangerous  or  defective 
condition  of  any  street,  any  one  shall  suffer 
injury,  no  officer  who  has  charge  of  or  whose 
duty  it  is  to  care  for  or  repair  such  street, 
shall  be  liable  for  such  injury,  unless  such 
officer  shall  have  had  actual  notice  of  the 
defective  condition  of  the  street,  as  Ehle,  tike 
engineer,  had,  and  shall  have  failed  for  a  rea- 
sonable time  after  notice  to  repair  the  same. 
Hence,  under  the  provisions  of  this  statute, 
since  the  court  finds  that  the  trustees  had 
no  actual  notice  of  the  dangerous  condition 
in  which  the  street  had  been  left  by  the  city 
engineer,  they  could  not,  in  any  event,  be 
held  liable  for  damage  sustained. 

[2, 3]  As  to  the  city  of  Arcadia,  also  made 
a  party  defendant,  the  court  sustained  a  gen- 
eral demurrer  to  the  complaint,  and  this  rul- 
ing is  assigned  as  error.  That  It  was  correct 
is  supported  by  an  unbroken  line  of  author- 
ities, from  an  early  date  in  the  judicial  his- 
tory of  the  state  down  to  the  present  time. 
See  Davoust  v.  City  of  Alameda,  149  Cal. 
75,  84  Pac.  760,  5  L.  R.  A.  (N.  S.)  536,  9 
Ann.  Cas.  847,  and  cases  there  cited.  No 
doubt  the  Legislature,  recognizing  the  rule 
that  a  municipality,  in  the  absence  of  express 
statute  providing  therefor,  is  not  liable  for 
the  negligent  acts  of  its  agents,  Intended  to 
enact  a  law  changing  the  rule,  since  in  the 
act  of  1911  above  referred  to,  It,  after  pro- 
viding in  what  cases  an  officer  of  a  city 
might  be  held  liable,  provided  that  damages 
may  be  recovered  against  a  county,  city,  or 
city  and  county,  as  in  ordinary  actions  for 
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damages  due  to  negligence.  This  statute, 
however,  In  so  far  as  It  concerns  the  point 
under  discussion,  cannot  be  invoked  In  aid 
of  appellant's  contention,  for  the  reason  that 
in  so  far  as  it  purports  to  apply  to  municipal 
corporations,  the  subject  was  not  within  the 
scope  of  the  act  as  described  in  its  title,  as 
required  by  section  24,  article  4  of  the  Con- 
stitution. Branson  v.  City  of  Santa  Monica, 
27  Cal.  App.  89,  148  Pac  950. 
The  judgment  is  affirmed. 

We  concur:  CON-REX,  P.  J.;  JAMES,  J. 


PARKER  v.  MERCHANTS'  &  INSURERS' 
REPORTING  CO.   (Civ.  2635.) 

(District  Court  of  Appeal,  Second  District,  Divi- 
sion 1,  California.  Not.  7,  1919.) 

Account  stated  «=»5— Minutes  of  CORPORA- 
TION NOT  SHOWING  AGREEMENT  FOB  AN  AO- 
COUNT  STATED. 

Minutes  of  board  of  directors  of  corporation 
showing  that  on  motion  it  was  ordered  that 
commissions  due  plaintiff  to  amount  stated  be 
paid  does  not  show  an  account  stated,  there  be- 
ing no  evidence  of  demand  at  that  time  by  plain- 
tiff for  any  sum  of  money,  or  that  she  assented 
to  such  order  or  knew  of  it. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Charles  Wellborn,  Judge. 

Action  by  P.  A.  Parker  against  the  Mer- 
chants' &  Insurers'  Reporting  Company. 
From  a  judgment  of  nonsuit,  plaintiff  ap- 
peals. Affirmed. 

Henry  W.  Nlsbet,  of  Los  Angeles,  for  ap- 
pellant 

Slosson  &  Mitchell,  of  Los  Angeles,  for  re- 
spondent. 

CONREY,  P.  J.  Upon  the  trial  of  this  ac- 
tion the  plaintiff  rested  her  case  solely  upon 
the  second  cause  of  action  stated  in  the  com- 
plaint, which  was  upon  an  account  stated. 
Upon  the  conclusion  of  the  plaintiff's  evi- 
dence the  defendant  moved  for  a  nonsuit, 
which  motion  was  granted,  and  accordingly 
judgment  was  entered  in  favor  of  the  defend- 
ant From  that  judgment  the  plaintiff  ap- 
pealed. 

Plaintiff  introduced  in  evidence  minutes  of 
the  board  of  directors  of  defendant  corpora- 
tion, showing  that  upon  motion  it  was  order- 
ed "that  commissions  due  P.  A.  Parker  to  the 
amount  of  $3,990.44  be  paid."  There  is  no 
evidence  of  any  demand  being  made  at  that 
time  by  the  plaintiff  for  the  specified  sum  of 
money  or  any  sum  whatever.  Neither  is 
there  any  evidence  that  she  ever  assented  to 
said  order  or  to  the  amount  therein  specified, 
or  .even  that  she  knew  that  such  order  had 


been  made.  It  necessarily  follows  that  no 
agreement  was  made  between  the  parties 
whereby  the  amount  of  plaintiffs  demand 
was  limited  or  ascertained  and  determined. 
Gille  v.  Anderson,  34  Cal.  App.  237,  167  Pac. 
193;  Gardner  v.  Watson,  170  Cal  571,  150 
Pac.  994. 
The  judgment  Is  affirmed. 

We  concur:  SHAW,  J.;  JAMES,  J. 


BANSE  v.  WELLS.  (Civ.  2275.) 

(District  Court  of  Appeal,  Second  District, 
Division  2,  California.  Nov.  5,  1919.) 

1.  Judgment  <8=»143(3)— No  abuse  of  discre- 
tion in  opening  default  fob  excusable 
neglect. 

Setting  aside  default  judgment  against  de- 
fendant—a man  of  70  years— in  view  of  his  age 
and  inexperience  and  his  apparent  confusion  as 
to  time  and  maimer  of  his  appearance,  arising 
from  conversation  with  the  process  server,  held 
not  an  abuse  of  discretion. 

2.  Appeal  and  ebbob  «=»967(1)— Affirmance 
of  orders  opening  defaults  favored. 

The  appellate  court  is  more  disposed  to 
affirm  an  order  opening  a  default,  where  the 
result  is  to  compel  a  trial  upon  the  merits,  than 
it  is  when  the  judgment  by  default  is  allowed 
to  stand,  and  it  appears  that  a  substantial 
defense  could  be  made. 

Appeal  from  Superior  Court  Los  Angeles 
County ;  Grant  Jackson,  Judge. 

Action  to  quiet  title  by  Oscar  Banse  against 
A.  C.  Wells.  Judgment  for  defendant  and 
plaintiff  appeals.  Affirmed. 

E.  T.  Sherer,  of  Los  Angeles,  for  appellant. 
William  Hazlett,  of  Los  Angeles,  for  re- 
spondent 

THOMAS,  J.  This  is  an  action  to  quiet  ti- 
tle. Summons  and  complaint  were  duly  and 
legally  served  on  defendant  who  did  not  ap- 
pear. Default  judgment  was  entered  accord- 
ingly. Four  days  after  the  entry  of  Judg- 
ment defendant  gave  notice  of  motion  to  va- 
cate said  default  and  set  aside  the  judgment. 
This  motion  was  presented  to,  considered  and 
granted  by,  the  court  on  October  30,  1916. 
This  appeal  Is  from  the  order  granting  said 
motion. 

[1]  Appellant  insists  that  the  court  abused 
its  discretion  in  granting  the  motion  referred 
to.  We  do  not  think  so. 

In  view  of  the  fact  that  this  case  pre- 
sents one  of  those  points  which  has  been  up 
so  frequently,  and  so  much  having  been  said 
bearing  thereon,  both  by  this  court  and  the 
Supreme  Court,  that  neither  bar  nor  bench 
has  the  time  or  disposition  to  dwell  further 
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on  a  long,  or  any,  statement  of  the  facts  here, 
we  desist  from  so  doing.  Suffice  it  to  say  that 
we  have  read  the  entire  record,  and  are  satis- 
fied that  the  court  had  enough  before  it  to 
support  the  order  made,  in  view  of  the  age 
and  inexperience  of  defendant,  and  the  ap- 
parent confusion  as  to  time  and  manner  of 
his  appearance  in  the  matter,  arising  from 
the  conversation  with  the  process  server.  As 
has  been  so  frequently  stated: 

"The  policy  of  the  law  is  to  have  every  liti- 
gated case  tried  upon  its  merits,  and  it  looks 
with  disfavor  upon  a  party  who,  regardless  of 
the  merits  of  his  case,  attempts  to  take  ad- 
vantage of  the  mistake,  surprise,  inadvertence, 
or  neglect  of  his  adversary."  Berri  v.  Kogero, 
168  Cal.  736,  145  Pac.  96. 
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This  language,  we  think,  Is  especially  fit- 
ting to  the  case  at  bar.  It  Is  conceded  by  ap- 
pellant that  there  was  negligence  on  the  part 
of  defendant — an  old  man  of  70  years — but 
Insists  that  such  negligence  is  not  so  excus- 
able and  so  Important  a  matter,  as  disclosed 
by  the  record,  as  to  warrant  the  court  below, 
without  abusing  its  discretion,  to  enter  the 
order  appealed  from. 

[2]  Appellant  also  insists,  for  his  own  pro- 
tection, upon  mere  technicality,  rather  than 
to  submit  to  a  trial  on  the  merits.  This  court 
"is  much  more  disposed  to  affirm  an  order 
when  the  result  is  to  compel  a  trial  upon  the 
merits  than  It  Is  when  the  judgment  by  de- 
fault Is  allowed  to  stand,  and  It  appears  that 
a  substantial  defense  could  be  made." 
O'Brien  v.  Leach,  139  Cal.  220,  72  Pac.  1004, 
96  Am.  St.  Rep.  105. 

There  was  no  abuse  of  discretion  practiced 
by  the  learned  trial  judge  In  entering  the  or- 
der appealed  from. 

The  order  appealed  from  Is  affirmed. 

We  concur:  FINLAYSON,  P.  J.;  SLOANE,  J. 


GARAU  v.  MARCHETTI.  (Civ.  2458.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.   Nov.  12,  1919.) 

1.  Appeal  and  esrob  <8=»110  —  No  appeal 

FROM  OBDEB  DENYING  NEW  TBIAX. 

Appeal  does  not  lie  from  an  order  denying 
a  motion  for  new  trial. 

2.  Pleading  <8=>340— Failttbe  to  dent  al- 
legations Or  COMPLAINT  DOES  NOT  PRE- 
CLUDE PBOOP  OP  AFFIRMATIVE  DEFENSE. 

Where  plaintiff  advanced  money  for  pro- 
duction of  grand  opera,  and  defendant  agreed  to 
repay  half  the  advancement,  "in  the  event  that 
'the  money  from  the  sale  of  seats  or  other 
sources,  after  the  payment  of  all  necessary 
debts  and  obligations,"  should  be  insufficient  to 
pay  amount,  failure  to  deny  allegation  in  com- 
plaint that  receipts  were  insufficient  to  make  a 


repayment  does  not  entitle  plaintiff  to  judgment, 
the  defendant  being  entitled  to  prove  bis  special 
defense  that  the  opera  company  had  a  cause  of 
action  then  pending  for  a  large  sum  of  money, 
and  that,  until  such  litigation  was  concluded, 
the  accounts  of  the  opera  company  could  not  be 
considered  closed. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  John  M.  York,  Judge. 

Action  by  A.  Garau  against  Carl  Mar- 
chettL  Judgment  for  defendant,  and  plain- 
tiff appeals.  Affirmed. 

Winslow  P.  Hyatt,  of  Los  Angeles,  for  ap- 
pellant 

Anderson  &  Anderson,  of  Los  Angeles,  for 
respondent. 


CONREY,  P.  J.  On  the  28th  day  of  No- 
vember, 1914,  the  National  Grand  Opera 
Company,  a  corporation,  was  preparing  to 
commence  the  production  and  presentation 
of  operatic  performances  in  various  places 
on  the  Pacific  Coast  On  that  day  a  con- 
tract was  entered  into  between  the  corpora- 
tion, as  party  of  the  first  part  and  A.  Garau, 
as  party  of  the  second  part,  and  Carlo  Mar- 
chettl,  as  party  of  the  third  part,  which  pro- 
vided for  certain  moneys  to  be  advanced  by 
Garau  and  Marchettl  to  cover  the  prelim- 
inary expenses  of  the  presentation  of  such 
performances.  Provision  was"  made  in  the 
contract  for  the  manner  of  repayment  of 
such  moneys  to  be  advanced.  On  the  5th 
day  of  March,  1915,  a  supplemental  contract 
was  entered  into  between  the  same  parties, 
referring  to  the  fact  that  the  party  of  the 
second  part  subsequent  to  November  28, 1914, 
had  advanced  to  the  party  of  the  first  part 
a  certain  sum  of  $2,000,  and  further  provid- 
ed as  follows: 

"Now  therefore,  in  consideration  of  the  as- 
suming by  said  party  of  the  third  part  of  the 
repayment  to  the  said  party  of  the  second  part 
of  one-half  (%)  of  said  sum  of  two  thousand 
($2,000)  dollars  with  legal  interest  in  the  event 
that  the  money  from  the  sale  of  seats,  or  other 
sources,  after  the  payment  of  all  necessary 
debts  and  obligations,  shall  be  insufficient  to  pay 
to  the  said  party  of  the  second  part  the  said 
sum  of  two  thousand  ($2,000)  dollars  as  afore- 
said, the  said  respective  parties  do  mutually 
agree  that  the  said  contract  so  entered  into  as 
aforesaid  shall  be  modified  in  the  following  re- 
spect to  wit" 

The  contract  then  set  forth  a  modified  ar- 
rangement for  the  division  between  Garau. 
and  Marchettl  of  the  moneys  to  be  received 
by  them  in  repayment  of  their  advances  to- 
the  corporation. 

In  this  action  the  plaintiff  seeks  to  recov- 
er from  the  defendant  the  sum  of  $1,000, 
which  the  defendant  agreed  to  pay  to  the 
plaintiff  under  the  provisions  of  said  sup 
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plementary  agreement,  together  with  Interest 
thereon.  It  Is  admitted  that  no  part  of  said 
sum  of  $2,000  has  been  repaid  to  the  plaintiff 
either  by  the  National  Grand  Opera  Com- 
pany or  by  the  defendant. 

Responding  to  an  affirmative  defense  con- 
tained in  the  answer  and  in  accordance  with 
the  facts  as  shown  by  the  evidence,  the  court 
found  that  as  a  part  of  the  business  of  the 
opera  company  for  the  season  covered  by 
said  agreements,  the  company  planned  to 
produce  and  present  grand  opera  in  the  city 
of  San  Francisco,  In  the  Cort  Theater,  and 
had  a  lease  for  the  production  and  presenta- 
tion of  grand  opera  in  that  theater ;  that  the 
lessor,  one  John  Cort,  prevented  the  com- 
pany from  presenting  grand  opera  in  said 
theater,  and  thereby  caused  a  loss  to  the 
said  opera  company  in  the  sum  of  $49,000. 
Subsequently  the  opera  company  commenced 
an  action  in  the  superior  court  of  Los  An- 
geles county  against  John  Cort  and  others 
to  recover  from  the  defendants  named  there- 
in the  said  sum  of  $40,000  as  damages  for 
the  breach  of  the  contract  of  lease.  That 
action  was  pending  and  undetermined  at  the 
time  of  the  trial  of  this  present  action.  The 
court  found  in  this  action  that  on  March  6, 
1816,  at  the  time  of  the  making  of  said  sup- 
plementary contract,  It  was  understood  and 
agreed  by  the  parties  thereto  that  the  pro- 
ceeds of  said  claim  for  damages  in  said  ac- 
tion against  Cort  and  others  were  under- 
stood to  be  a  source  of  income  to  the  opera 
company;  and  that  by  the  words,  "other 
sources  of  income,"  as  used  in  said  agree- 
ment of  March  5,  1916,  the  parties  intended 
to  and  did  agree  that  the  proceeds  of  said 
claim  or  action  were  to  be  considered  as  a 
source  of  income  of  the  opera  company.  As 
conclusions  of  law  from  its  findings,  the 
court  determined  that  plaintiff's  right  to  re- 
cover of  defendant  the  said  sum  of  $1,000, 
or  any  part  thereof,  will  not  accrue  until 
after  the  final  determination  of  said  action 
against  Cort  and  others.  Accordingly,  judg- 
ment was  entered  herein  in  favor  of  the  de- 
fendant and  against  the  plaintiff;  it  being 
provided  therein,  however,  that  said  judg- 
ment shall  be  without  prejudice  to  the  right 
of  plaintiff  to  recover  from  the  defendant 
the  sum  of  $1,000,  as  provided  in  the  agree- 
ment of  March  6,  1915,  after  the  final  de- 
termination of  said  other  pending  action. 


[1]  The  plaintiff  appealed  from  the  judg- 
ment, and  also  attempted  to  appeal  from  an 
order  denying  his  motion  for  a  new  trial. 
The  law  recognizes  no  right  of  appeal  from 
such  order  denying  the  motion  for  a  new 
trial,  and  that  appeal  is  dismissed. 

The  parties  herein  have  stipulated  to  the 
existence  of  the  Cort  lease  and  the  wrongful 
breach  thereof,  and  that  the  said  wrongful 
acts  of  John  Cort  caused  the  opera  company 
a  loss  in  the  sum  of  $49,000.  It  seems  clear 
that  the  pendency  of  the  action  to  recover 
those  damages  leaves  open  and  undetermined 
the  conditions  upon  which  the  defendant's 
liability  to  the  plaintiff  herein  depends.  It 
Is  only  when  that  action  shall  be  determined 
and  the  practical  results  thereof  reasonably 
established  that  it  will  be  possible  to  know 
whether  or  not  "the  money  from  the  sale  of 
seats,  or  other  sources,  after  the  payment  of 
all  necessary  debts  and  obligations,"  has 
been  Insufficient  to  pay  to  the  plaintiff  the 
said  sum  of  $2,000  advanced  by  him  to  the 
opera  company. 

[2]  We  think  there  is  no  merit  in  appel- 
lant's claim  that  he  is  entitled  to  Judgment 
because  there  is  not  in  the  answer  a  specific 
denial  of  allegation  4  of  the  amended  com- 
plaint that  "(he  money  of  said  National 
Grand  Opera  Company  from  the  sale  of 
seats,  or  other  sources,  after  the  payment  of 
necessary  debts  and  obligations  of  said  Na- 
tional Grand  Opera  Company,  was  insuffi- 
cient to  repay  to  plaintiff  the  said  sum  of 
$2,000,  or  any  part  thereof."  That  allega- 
tion only  covered  the  fact  concerning  mon- 
ey received  down  to  the  time  of  the  com- 
mencement of  this  action.  Admitting  the 
fact  so  alleged,  it  still  was  necessary  under 
the  affirmative  defense  to  determine  wheth- 
er such  conditions  were  in  existence  that  the 
accounts  of  the  opera  company  might  be 
considered  to  be  finally  closed.  When  they 
'fere  completely  closed,  so  that  the  final  bal- 
ance can  be  struck,  and  if  at  that  time  the 
moneys  which  have  been  received  are  in- 
sufficient to  repay  the  plaintiff  the  sum 
claimed  by  him,  then  the  liability  of  de- 
fendant under  said  supplementary  agreement 
will  become  fixed  in  accordance  with  the 
facts  then  existing. 

The  Judgment  is  affirmed. 

We  concur:   SHAW,  J.;  JAMES,  J. 
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STARKBY  t.  PARKER.    (Civ.  2406.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.   Nov.  7,  1919.) 

1.  Appeal  and  ebbob  «=»870(3)— Obdeb  de- 
nying CHANGE  OF  VENUE  NOT  REVIEWABLE 
ON  APPEAL  FROM  JUDGMENT. 

Though  appeal  from  judgment  is  under  al- 
ternative method,  appellant  cannot  have  re- 
viewed alleged  error  in  denying  his  motion  for 
change  of  place  of  trial,  where  no  appeal  is 
taken  from  order  denying  the  motion,  in  view 
of  Code  Civ.  Proc.  S§  966,  968. 

2.  Appeal  and  error  «=»1050(1)— Admission 
or  oral  evidence  varying  terms  of  con- 
tract HARMLESS  IN  VIEW  OF  THE  FACTS. 

Where  defendant  took  a  reasonable  time  in 
attempting  to  supply  water  pursuant  to  con- 
tract, and,  when  the  crops  planted  by  plaintiff 
were  drying  up  for. want  of  water,  informed 
plaintiff  that  because  of  bad  luck  the  obligation 
to  furnish  water  could  not  be  fulfilled,  any  er- 
ror in  admitting  oral  testimony  that  pumping 
plant  which  defendant  was  to  furnish  was  to 
be  in  condition  to  furnish  water  by  February 
1st  was  harmless. 

3.  Landlord  and  tenant  «=»48(%)— Land- 
lord's CONTRACT  TO  FURNISH  WATER  FOR 
IRRIGATION  IMPLIED  THAT  IT  WOULD  BE 
AVAILABLE  WHEN  NEEDED. 

Where  plaintiff  agreed  to  farm  defendant's 
land,  and  term  of  service  commenced  Novem- 
ber 1st,  it  must  be  supposed,  though  contract 
did  not  specify  when  defendant  should  "install 
a  pumping  plant  on  said  premises  to  furnish 
water  for  use  on  said  land,"  that  the  parties 
intended  that  the  water  supply  would  be  avail- 
able when  the  crops  in  the  ordinary  course  of 
farming  would  need  it. 

4.  Landlord  and  tenant  <*=»48(%)— No  de- 
mand FOR  PERFORMANCE  NECESSARY  AFTER 

NOTICE  BY  LANDLORD  THAT  HE  CANNOT  PER- 
FORM. 

When  defendant,  who  had  agreed  to  install 
a  pumping  system  on  his  farm,  which  plaintiff 
was  to  work,  notified  plaintiff,  after  unsuccess- 
ful attempts  to  install  well,  that  for  lack  of 
money  he  would  be  unable  to  complete  work  on 
the  well,  he  relieved  plaintiff  from  making  fur- 
ther demand,  or  allowing  any  further  time  to 
elapse  before  exercising  right  to  make  claim 
for  damages  due  to  failure  to  fulfill  obligations. 

Appeal  from  Superior  Court,  Tulare  Coun- 
ty; W.  B.  Wallace,  Judge. 

Action  by  D.  Starkey  against  George  B. 
Parker.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

John  Munro  and  Fay  R.  Robertson,  both  of 
Los  Angeles,  Edwards  &  Smith,  of  Dinuba, 
and  D.  M.  Edwards,  of  Vlsalia,  for  appellant 

Calvin  L.  Russell  and  Calvin  L.  Russell, 
Jr.,  both  of  Tulare  City,  and  Lamberson, 
Burke  &  Lamberson,  of  Vlsalia,  for  respond- 
ent 


STARKEY  v.  PARKER 
(116  P.) 

JAMES,  J, 
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Appeal  from  a  money  Judg- 
ment entered  against  defendant  for  damages 
alleged  to  have  been  suffered  by  the  plain- 
tiff because  of  the  breach  of  a  certain  con- 
tract made  between  the  parties. 

In  November,  1916,  the  plaintiff  and  de- 
fendant resided  in  Los  Angeles  county;  de- 
fendant owned  certain  land  In  the  county  of 
Tulare;  plaintiff  was  a  farmer.  The  defend- 
ant desired  to  have  his  Tulare  land  worked, 
and  entered  into  a  contract  with  the  plain- 
tiff, whereby  plaintiff  was  to  remove  to  the 
land  of  defendant  and  farm  the  same  for  a 
period  of  five  years.  The  terms  of  the  agree- 
ment were  reduced  to  writing.  The  defend- 
ant, among  other  obligations  assumed,  agreed 
to  furnish  brood  sows  and  boars,  and  also 
agreed  to  install  a  pumping  plant  to  furnish 
water  to  be  used  on  the  land;  that  term  read- 
ing as  follows: 

"The  said  party  of  the  first  part  also  agrees 
to  install  a  pumping  plant  on  said  premises  to 
furnish  water  for  use  on  said  land." 

The  plaintiff  assumed  the  obligation  to 
term  the  land  in  a  diligent  and  husbandlike 
manner  and  to  raise  all  food  necessary  for  the 
live  stock ;  he  agreeing  further  to  furnish  all 
horses,  farming  Implements,  and  equipment 
necessary.  Pursuant  to  this  agreement  the 
plaintiff  went  upon  the  land  of  the  defend- 
ant in  Tulare  county,  and  on  his  part  pro- 
ceeded to  carry  out  the  terms  of  the  agree- 
ment He  planted  certain  crops,  and  by  the 
middle  of  the  year  following  there  were 
growing  25  acres  of  barley,  3  acres  of  pump- 
kins, and  30  acres  of  corn.  Plaintiff  had  also 
built  a  reservoir  for  the  storage  of  water, 
and  had  leveled  the  land  for  the  purpose  of 
planting  alfalfa,  and  had  planted  some  fruit 
trees.  Defendant  had  not  furnished  any 
hogs,  although  a  number  of  months  before 
the  time  last  mentioned  his  attention  had 
been  called  to  that  matter,  and,  while  he 
had  looked  at  certain  hogs  which  were  of- 
fered for  sale,  he  stated  that  he  considered 
the  price  too  high,  and  neglected  to  purchase 
any.  He  made  on  attempt  to  carry  out  his 
contract  regarding  the  furnishing  of  water, 
but  the  well  and  pumping  plant  which  had 
been  installed  failed  to  produce  water  in  any 
quantity  reasonably  sufficient  for  use  upon 
the  land.  By  June  of  1916  the  crops  planted 
by  the  plaintiff  were  suffering  for  want  of 
water,  and  defendant's  attention  was  called 
to  that  fact  In  a  letter  dated  June  14, 1916, 
and  addressed  to  the  plaintiff,  defendant 
expressed  his  regret  to  the  plaintiff  that  the 
pumping  plant  and  well  had  failed  to  be  a 
success.  In  this  letter  he  complained  of 
"bad  luck,"  and  stated,  in  substance,  that 
he  would  be  unable  then  to  do  anything  more 
toward  fulfilling  his  obligation  to  procure 
water  with  which  the  plaintiff  might  irrigate 
the  crops.   Immediately  after  this  situation 
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arose,  the  plaintiff  harvested  the  barley 
crop,  which  was  suitable  for  hay,  stacked  It 
available  for  defendant's  use,  and  abandon- 
ed the  contract,  and  within  a  few  weeks 
thereafter  brought  this  action  for  damages. 

[1]  Upon  filing  his  demurrer  to  the  com- 
plaint herein,  the  defendant  also  gave  notice 
of  a  motion  to  have  the  place  of  trial  chang- 
ed from  the  county  of  Tulare  to  the  county 
of , Los  Angeles,  and  filed  an  aflldavlt  in  sup- 
port thereof.  The  motion  came  on  for  hear- 
ing and  was  denied.  The  first  contention 
made  by  appellant  Is  that  the  court  erred  in 
denying  this  motion.  No  counter  affidavits 
were  interposed  to  the  affidavit  of  defendant, 
and  some  question  is  made  as  to  whether  the 
affidavit  of  appellant  sufficiently  showed  that 
at  the  time  of  the  commencement  of  the  action 
he  was  a  resident  of  Los  Angeles  county.  As 
respondent  correctly  says,  however,  the  ques- 
tion is  immaterial  here,  because  no  appeal 
was  taken  from  the  order  denying  the  mo- 
tion for  change  of  place  of  trial.  Section  963, 
Code  of  Civil  Procedure,  makes  such  an  or- 
der separately  appealable.  Section  956  of 
the  same  Code,  which  enumerates  the  mi 
ters  which  may  be  reviewed  upon  an  ap] 
from  a  judgment,  concludes  with  this  provi- 
sion: 

"The  provisions  of  this  section  do  not  au- 
thorize the  court  to  review  any  decision  or  or- 
der from  which  an  appeal  might  have  been 
taken." 

As  this  appeal  was  from  the  judgment 
alone,  considering  the  provisions  we  have  cit- 
ed, It  Is  quite  plain  that  the  question  now 
sought  to  be  raised  as  to  the  alleged  error  of 
the  court  In  ruling  upon  the  motion  cannot 
be  considered.  Appellant's  counsel  argue 
that,  because  the  appeal  is  taken  under  what 
is  known  as  the  alternative  method,  his  right 
to  have  a  review  of  the  question  made  is 
freed  from  the  limitations  Imposed  by  sec- 
tions 963  and  956,  Code  of  Civil  Procedure. 
We  find  nothing  in  the  sections  to  which  our 
attention  Is  by  appellant  directed  which  ex- 
tends at  all  the  right  of  an  appellate  court 
to  review  questions  on  appeal  from  the  judg- 
ment alone  beyond  the  limit  fixed  by  the  stat- 
utes referred  to.  Under  the  alternative 
method  a  party  may  appeal  from  a  Judgment 
or  an  order,  but  the  provisions  of  the  sections 
do  not  dispense  with  the  necessity  for  the 
notice  of  appeal  to  separately  state  whether 
the  appeal  is  taken  from  the  judgment,  or 
some  order,  or  both. 

[2]  The  remaining  question  argued  In  the 
briefs  Is  that  raised  by  appellant  when  he 


contends  that  the  court  erred  In  admitting 
testimony  of  oral  negotiations,  the  effect  of 
which  was  to  add  to  the  terms  expressed  in 
the  written  contract  This  oral  testimony 
consisted  of  a  showing  made  by  respond- 
ent's witnesses  that  It  was  orally  agreed  that 
the  pumping  plant  which  appellant  was  to 
furnish  was  to  be  in  condition  to  furnish 
water  by  the  first  of  February.  Appellant's 
contention  is  that  this  evidence  was  incompe- 
tent because,  under  the  terms  of  the  written 
contract,  he  would  have  a  reasonable  time 
after  the  occupation  of  the  land  by  respond- 
ent within  which  to  Install  the  plant  As- 
suming that  there  was  error  in  permitting 
this  testimony  of  oral  negotiations  to  be  in- 
troduced, in  the  face  of  the  facts  shown  by 
the  record  and  sustained  by  the  court  in  its 
findings,  the  error  is  wholly  without  preju- 
dice. This  because  of  two  things:  First  ap- 
pellant did  take  a  reasonable  time  (about 
six  months)  In  exerting  himself  to  procure  a 
supply  of  water  and  failed  in  the  attempt; 
second,  In  June,  1916,  when  the  crops  plant- 
ed by  respondent  were  drying  up  for  the 
want  of  water,  he  advised  respondent  in  di- 
rect terms  that  because  of  "bad  luck"  he 
would  be  unable  to  prosecute  further  work  in 
that  direction. 

[8, 4]  What  would  amount  to  a  reasonable 
time  for  the  procuring  of  a  water  supply 
would  depend  upon  the  circumstances.  The 
condition  of  the  obligation  of  respondent  was 
to  farm  the  land;  his  term  of  service  com- 
menced on  the  1st  of  November,  1915;  and 
it  must  be  supposed  that  the  parties  intend- 
ed, judging  by  the  terms  of  the  written  con- 
tract alone,  that  the  water  supply  should  be 
ready  and  available  whenever  the  crops,  In 
the  ordinary  course  of  farming,  would  need 
It,  and  that  time  naturally  would  be  at  the 
approach  of  summer.  The  crops  were  found 
actually  to  be  in  need  of  water  In  June,  and 
the  water  supply  had  not  been  made  avail- 
able for  respondent's  use.  Furthermore, 
when  appellant  notified  respondent  that  for 
lack  of  money  he  would  not  be  able  to  com» 
plete  work  on  the'  well,  he  relieved  respond- 
ent from  the  necessity  of  making  further 
demand  upon  him,  or  of  allowing  any  further 
time  to  elapse  before  exercising  bis  right  to 
make  claim  for  damages  suffered. 

The  findings  of  the  trial  court  are  fully 
sustained  by  the  evidence,  and  no  error  ap- 
pears which  would  justify  a  reversal. 

The  judgment  appealed  from  is  affirmed. 

We  concur:  CONREY,  P.  J.;  SHAW,  J. 
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grounds  were  set  forth  In  the  motion  for  a 
new  trial,  they  are  proper  to  be  considered 
now. 

[1]  The  plaintiff  and  10  other  witnesses 
were  examined,  the  former  testifying  that  the 
10  acres  were  worth  $2,000  before  the  road 
wag  built,  and  about  $500  afterwards.  One 
of  his  witnesses  thought  it  was  worth  $250 
an  acre  before  and  nothing  afterwards.  An- 
other estimated  that  It  was  worth  $200  an 
acre  before  condemnation,  having  regarded 
only  its  mineral  value.  Another  put  it  at 
$2,000  before  condemnation  and  $1,500  aft- 
erwards. Another  thought  the  mining  and 
farming  value  before  condemnation  "would 
be  somewhere  in  the  neighborhood  of  $150" 
an  acre.  He  thought  it  was  worth  $75  an 
acre  for  farming  purposes.  Another  put  the 
figures  at  $2,000  and  $1,000  respectively. 

For  the  defendant,  one  witness,  who  had 
been  one  of  the  appraisers,  thought  the  land 
was  worth  about  $100  an  acre  both  before 
and  after  building  the  road,  but  that  the 
plaintiff  should  have  $100  damages  for  land 
taken  on  account  of  the  mineral  character. 
Another  thought  the  tract  was  worth  about 
the  same  after  building  the  road  as  before. 
Another  who  had  bought  considerable  land 
in  the  vicinity  deemed  the  speculative  value 
of  the  land  about  $100  an  acre. 

It  will  be  seen  from  the  foregoing  that  the 
jury  bad  abundant  room  and  justification  for 
the  verdict  returned  by  them. 

Special  questions  were  answered  to  the  ef- 
fect that  outside  of  the  roadbed  about  3V& 
acres  of  the  tract  were  in  cultivation;  that 
the  cultivated  land  was  fertile,  but  ^he  bal- 
ance fit  only  for  pasture  or  mining.  That 
items  going  to  make  up  the  damages  were: 
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PHILLIPS  v.  SOUTHWEST  MISSOURI  R. 
CO.  (No.  22397.) 

(Supreme  Court  of  Kansas.    March  6,  1920.) 

(Syllabus  oy  the  Court.) 

1.  Eminent  domain  <f=»205— Evidence  held 

TO  SUPPOBT  JUDGMENT. 

The  evidence  examined,  and  held  to  support 
the  findings,  verdict,  and  judgment 

2.  Refusal  or  view  held  not  erroneous. 

Assuming,  which  the  record  does  not  show, 
that  the  court  refused  to  send  the  jury  to  view 
the  premises,  it  is  held  that  no  substantia^ertor 
resulted  from  such  refusal. 

3.  Eminent  domain  <©=>222  (1)— Charge  as  to 
interest  taken  held  correct. 

An  element  claimed  to  have  been  wanting  in 
one  of  the  instructions  was  contained  in  anoth- 
er, and  the  charge,  take  as  a  whole,  correctly 
stated  the  law. 

4.  Denial  of  new  trial. 

The  denial  of  a  new  trial  was  not  error. 

Appeal  from  District  Court,  Cherokee 
County. 

Proceeding  for  condemnation  by  the  South- 
west Missouri  Railroad  Company  against 
Henry  Phillips.  From  the  amount  allowed 
by  commissioners  defendant  appealed,  and 
from  the  amount  allowed  him  on  a  trial  by 
jury  plaintiff  appeals.  Affirmed. 

Edward  E.  Sapp  and  A.  S.  Wilson,  both  of 
Galena,  for  appellant. 

E.  B.  Morgan,  of  Galena,  for  appellee. 


WEST,  J.  The  plaintiff  appealed  from  the 
amount  allowed  by  commissioners  appointed 
by  the  judge  of  the  district  court  to  condemn 
a  railroad  right  of  way  through  a  10-acre 
piece  of  land  owned  by  him.  The  right  of 
way  was  so  laid  out  that  it  left  a  little  less 
than  5  acres  north  of  It  and  a  little  over  four 
acres  south  of  it.  The  tract  was  partly  tim- 
ber and  partly  farming  land,  and  had  some 
drilling  extending  to  over  80  feet  The  com- 
missioners allowed  $75  for  the  land  taken 
and  $25  damages,  making  $100.  The  jury 
allowed  $250  for  the  land  taken  and  $000  for 
damages  to  the  rest,  making  $850. 

The  defendant  assigns  as  error  the  over- 
ruling of  the  motion  for  a  new  trial,  abuse  of 
discretion  in  refusing  to  send  the  jury  to 
view  the  premises,  and  Instructing  the  jury 
to  allow  such  sum  as  would  fully  compensate 
the  plaintiff  for  all  damages  to  the  land  sus- 
tained, without  limiting  such  damages  to  the 
market  value. 

Counsel  in  his  brief  says  the  verdict  was 
given  through  passion  and  prejudice,  and  was 
wholly  contrary  to  the  evidence.   As  these 


"The  railroad  running  through  the  land  from 
one  side  to  the  other  makes  it  very  inconvenient 
to  use  for  any  purpose.  The  plaintiff  has  al- 
most entirely  lost  the  use  of  land  south  of  the 
railroad.  For  mining  purposes  it  is  almost 
ruined." 

[2]  Complaint  is  made  that  the  court  re- 
fused to  send  the  jury  to  view  the  premises. 
The  recoBd  contains  no  evidence  or  hint  of 
any  such  request  having  been  made,  but,  as 
opposing  counsel  seems  to  concede  that  It 
was  made,  it  may  be  observed  that  there  Is 
nothing  in  the  record  indicating  that  any 
prejudice  arose  from  this  refusal. 

[3]  An  Instruction  complained  of  was  that 
if  the  jury  should  find  any  damages  dne  the 
plaintiff  they  were  to  allow  him  such  an 
amount  as  would  fully  compensate  him  for 
all  damages  to  the  land  sustained,  without 
telling  them  to  take  into  consideration  any 
benefits  that  might  arise  from  the  building 
of  the  road.  This  is  said  to  be  too  favorable 
to  the  plaintiff  because  of  the  failure  to  ad- 
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vise  the  Jury  that  only  an  easement  was  tak- 
en, not  the  title  in  fee  simple.  But  the  jury 
were  told  in  another  Instruction  that  the  ap- 
propriation of  the  right  of  way  created  an 
easement  in  the  railroad  company  to  use  the 
surface  of  the  land,  tbe  real  fee  still  belong- 
ing to  tbe  plaintiff  subject  to  the  rights  of 
the  railroad  to  use  the  surface.  The  defend- 
ant offered  no  different  instruction,  and  those 
given,  taken  together,  correctly  stated  the 
law. 

1.4]  No  reason  appears  why  a  new  trial 
should  have  been  granted,  and  the  three  as- 
signments of  error  are  deemed  to  be  Insuffi- 
cient to  work  a  reversal. 

The  judgment  Is  affirmed. 

All  the  Justices  concurring. 


ANDERSON  v.  UNCLE  SAM  OIL  CO. 
(No.  22535.) 

(Supreme  Court  of  Kansas.'  March  6,  1920.) 

(Syllabus  by  the  Court.) 

1.  Constitutional  law  «=>206(7),  243,  298— 
Master  and  servant  oj=»69— Statute  pro- 
viding FOR  ATTORNEY'S  FEE  IN  SUIT  FOB 
WAGES  AGAINST  CERTAIN  CORPORATIONS  DE- 
NIES PRIVILEGES  AND  IMMUNITIES,  DUE  PRO- 
CESS, AMD  EQUAL  PROTECTION. 

That  part  of  chapter  187  of  the  Laws  of 
1893  (sections  5873-5879  of  the  General  Stat- 
utes of  1915),  which  provides  for  an  attorney's 
fee,  violates  that  part  of  the  Fourteenth  Amend- 
ment of  the  Constitution  of  the  United  States 
which  reads: 

"No  state  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunities  of 
citizens  of  the  United  States;  nor  shall  any 
state  deprive  any  person  of  *  *  *  property, 
without  due  process  of  law;  nor  deny  to  any 
person  within  its  jurisdiction  the  equal  protec- 
tion of  the  laws." 

2.  Tender  <S=»14(1)  —  Must  be  uncondi- 
tional. 

"A  tender,  to  be  valid,  must  be  without  condi- 
tions ;  absolute."    Shaw  v.  Sears,  3.  Kan.  242. 

3.  Courts  £=>222(3)— Jurisdictional  amount 
does  not  apply  to  constitutional  ques- 
TION. 

If  a  constitutional  question  is  presented,  an 
appeal  will  not  be  dismissed,  although  the 
amount  in  controversy  in  the  Supreme  Court  is 
less  than  $100. 

Appeal  from  District  Court,  Montgomery 
County. 

Action  by  Roy  W.  Anderson  against  the 
Uncle  Sam  Oil  Company.  Judgment  for 
plaintiff,  including  an  attorney's  fee,  and  de- 
fendant appeals.   Modified  and  affirmed. 


Edward  J.  Fleming,  of  Tulsa,  Okl.,  for  ap- 
pellant 

J.  A.  Brady,  of  Cherryvale,  for  appellee. 

MARSHALL,  J.  The  plaintiff  sued  to  re- 
cover $150  wages  and  $7.28  expense  incurred, 
and  recovered  Judgment  for  $157.28  and  costs 
and  $40  attorney's  fee.  The  defendant  ap- 
peals. 

The  plaintiff  had  been  employed  by  the  de- 
fendant, a  corporation,  as  superintendent  of 
its  refinery  at  Cherryvale,  at  a  salary  of  $200 
a  month.  This  action  was  brought  to  re- 
cove^  $150  of  the  wages  earned  during  the 
month  of  August,  1918.  Fifty  dollars  of  the 
wages  for  that  month  had  been  paid.  The 
plaintiff  had  incurred  an  expense  of  $7.28  in 
and  about  the  defendant's  business.  Before 
the  action  was  commenced  the  defendant  ten- 
dered to  the  plaintiff  a  check  for  $157.28.  On 
this  subject  the  following  evidence  was  intro- 
duced: 

"Q.  Before  you  brought  this  suit  did  not  he 
tender  you  a  check  on  the  Uncle  Sam  Oil  Com- 
pany for  $157.82?  A.  They  offered  me  a  check 
for  that  amount.  I  refused  to  accept  it  because 
I  had  another  agreement  with  them  where  they 
were  owing  me  $200  more  and  this  check  that 
was  made  to  receipt  that  part  in  full  to  date. 
And  I  could  not  very  well  take  that  check  and 
lose  the  other  $200. 

"Q.  You  did  not  refuse  to  take  the  check 
merely  because  it  was  a  check  but  because  it 
was  a  receipt  in  full?  Xou  were  not  objecting 
to  it  merely  because  it  was  a  check  instead  of 
money?  A.  Well  it  was  because  they  had  on 
there— 

"Q.  Receipt  in  full  or  something  of  that  kind? 
A.  In  full  to  date. 

"Q.  Did  the  check  have  indorsed  on  it:  'Bal- 
ance due  on  exp.  ac.  $7.82,  salary  for  August 
$200,  total  $207.82,  less  advance  on  salary  $50, 
total  $157.82'?  A.  I  do  not  remember  whether 
that  was  on  it  or  not.  I  do  remember,  though, 
'In  full  to  date.'  " 

[1]  1.  The  defendant  contends  that  chapter 
187  of  the  Laws  of  1893  (sections  5873-5879 
of  the  General  Statutes  of  1915)  is  uncon- 
stitutional, for  the  reason  that — 

"It  abridges  the  privileges  and  immunities  of 
citizens  of  the  United  States;  *  it  de- 

prives persons  of  their  property  •  »  »  with- 
out due  process  of  law ;  *  *  *  and  it  denies 
to  persons  within  its  jurisdiction  tbe  equal  pro- 
tection of  the  laws." 


To  support  this  contention  it  is  argued 
that— 

The  law  "does  not  apply  to  all  employers  of 
labor  who  are  incorporated,  i.  e.,  it  does  not 
apply  to  (a)  public  corporations,  (b)  steam 
surface  railway  corporations,  or  to  (c)  corpo- 
rations engaged  in  the  production  of  farm  and 
dairy  products." 
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Sections  5S73  and  5878  of  tbe  General  Stat- 
utes of  1915  (sections  1  and  7  of  the  act 
questioned)  read: 

"j  5873.  All  private  corporations  doing  busi- 
ness within  this  state,  except  all  steam  sur- 
face railways  and  except  corporations  engaged 
in  the  production  of  farm  and  dairy  products, 
shall  pay  to  their  employes  the  wages  earned 
each  and  every  week  in  lawful  money  of  the 
United  States,  and  all  such  wages  shall  be  due 
and  payable  and  shall  be  paid  by  such  corpora- 
tion not  later  than  Friday  of  each  week  for  all 
such  wages  earned  the  preceding  week." 

"8  5879.  Whenever  it  shall  become  necessary 
for  employes  to  enter  or  maintain  a  suit  at  law 
for  the  recovery  or  collection  of  wages  due  as 
provided  by  this  act,  then  such  judgment  shall 
include  a  reasonable  attorney  fee,  to  be  taxed 
as  part  of  the  costs  in  the  case,  and  collected 
under  the  same  provisions  of  law  as  such  judg- 
ment." 

This  presents  a  question  arising  under  the 
Constitution  of  the  United  States ;  therefore 
the  decisions  of  the  Supreme  Court  of  the 
United  States  are  controlling. 

An  analysis  of  the  argument  to  support  the 
defendant's  contention  discloses  that  it  Is  the 
classification  made  in  the  statute  that  is  at- 
tacked. On  the  subject  of  classification  this 
court,  in  Rambo  v.  Larrabee,  67  Kan.  634, 
73  Pac.  915,  said: 

"An  act,  to  have  a  uniform  operation  through- 
out the  state,  need  not  affect  every  individual, 
every  class,  or  every  community  alike.  It  is 
competent  for  the  Legislature  to  classify  and 
adapt  a  law  general  in  its  nature  to  a  class, 
but  such  classification  must  be  a  natural  and 
not  an  arbitrary  *  *  *  one,  and  the  opera- 
tion of  such  general  law  must  be  as  general 
throughout  tbe  state  as  are  the  genera  therein 
provided  for."    Syl.  5. 

See,  also,  State  v.  Butler  County,  77  Kan. 
527,  533,  94  Pac.  1004;  In  re  Williams,  79 
Kan.  212,  217,  98  Pac.  777;  State  v.  Reaser, 
93  Kan.  628,  145  Pac.  838. 

Again,  In  State  v.  Heitman,  105  Kan.  139, 
141,  181  Pac.  630,  631,  this  court  said: 

"Classes  may  not  be  created  arbitrarily  or 
unreasonably  or.  the  principle  of  equality  would 
be  violated.  There  must  be  some  difference  in 
character,  condition,  or  situation,  to  justify 
distinction,  and  this  difference  must  bear  a 
just  and  proper  relation  to  the  proposed  classi- 
fication and  regulation;  otherwise,  the  classifica- 
tion is  forced  and  unreal,  and  greater  burdens 
are,  in  fact,  imposed  on  some  than  on  others  of 
the  same  desert." 

A  leading  case,  one  that  has  been  often 
cited  in  subsequent  decisions  by  the  Supreme 
Court  of  the  United  States,  is  Gulf,  Colorado 
&  Santa  Fe  Ry.  v.  Ellis,  165  U.  S.  150,  17 
Sup.  Ct.  255,  41  L.  Ed.  666.  That  action 
arose  over  a  statute  of  Texas  giving  an  at- 
torney's fee  of  $10  to  those  who  were  com- 
pelled to  resort  to  litigation,  and  were  suc- 


cessful therein,  to  collect  bona  fide  claims 
against  railway  companies — 

"for  personal  services  rendered  or  labor  done,  or 
for  damages,  or  for  overcharges  on  freight,  or 
claims  for  stock  killed  or  injured  by  tbe  train 
of  any  railway  company."  165  U.  S.  150,  17 
Sup.  Ct.  255,  41  L.  Ed.  666. 

Justice  Brewer,  who  delivered  the  opinion 
of  the  court,  said: 

"The  act  singles  out  a  certain  class  of  debtors 
and  punishes  them  when  for  Uke  delinquencies 
it  punishes  no  others.  They  are  not  treated  an 
other  debtors,  or  equally  with  other  debtors. 
They  cannot  appeal  to  the  courts  as  other  liti- 
gants under  like  conditions  and  with  like  pro- 
tection." 165  U.  S.  153,  17  Sup.  Ct  256,  41 
L.  Ed.  666. 

"While  good  faith  and  a  knowledge  of  existing 
conditions  on  the  part  of  the  Legislature  is 
to  be  presumed,  yet  to  carry  that  presumption 
to  the  extent  of  always  holding  that  there  must 
be  some  undisclosed  and  'unknown  reason  for 
subjecting  certain  individuals  or  corporations  to 
hostile  and  discriminating  legislation  is  to  make 
the  protecting  clauses  of  the  Fourteenth  Amend- 
ment a  mere  rope  of  sand,  in  no  manner  re- 
straining state  action."  166  L.  S.  154,  17  Sup. 
Ct.  256,  41  L.  Ed.  666. 

"It  is,  of  course,  proper  that  every  debtor 
should  pay  his  debts,  and  there  might  be  no 
impropriety  in  giving  to  every  successful  suitor 
attorney's  fees.  Such  a  provision  would  bear 
a  reasonable  relation  to  the  delinquency  of  the 
debtor,  and  would  certainly  create  no  equality 
of  right  or  protection.  But  before  distinction 
can  be  made  between  debtors,  and  one  be  pun- 
ished for  a  failure  to  pay  his  debts,  while  an- 
other is  permitted  to  become  in  like  manner  de- 
linquent without  any  punishment,  there  must 
be  some  difference  in  the  obligation  to  pay ; 
some  reason  why  the  duty  of  payment  is  more 
imperative  in  the  one  instance  than  in  the 
other. 

"If  it  be  said  that  this  penalty  is  cast  only 
upon  corporations,  that  to  them  special  privi- 
leges are  granted,  and  therefore  upon  them  spe- 
cial burdens  may  be  imposed,  it  is  a  sufficient 
answer  to  say  that  the  penalty  is  not  imposed 
upon  all  corporations.  The  burden  does  not  go 
with  the  privilege.  Only  railroads  of  all  corpo- 
rations are  selected  to  bear  this  penalty.  The 
rule  of  equality  is  ignored." 

165  U.  S.  157, 17  Sup.  Ct.  257,  41  L.  Ed.  666. 

"It  is  apparent  that  the  mere  fact  of  classi- 
fication is  not  sufficient  to  relieve  a  statute 
from  the  reach  of  the  equality  clause  of  the 
Fourteenth  Amendment,  and  that  in  all  cases 
it  must  appear  not  only  that  a  classification  has 
been  made,  but  also  that  it  is  one  based  upon 
some  reasonable  ground — some  difference  which 
bears  a  just  and  proper  relation  to  the  at- 
tempted classification — and  is  not  a  mere  arbi- 
trary selection.  Tested  by  these  principles  the 
statute  in  controversy  cannot  be  sustained." 
165  U.  S.  165,  17  Sup.  Ct  261,  41  L.  Ed.  666. 

Chapter  187  of  the  Laws  of  1893  (sections 
5873-5879  of  the  General  Statutes  of  1915) 
does  not  apply  to  individuals  nor  to  partner- 
ships, although  they  may  be  engaged  in  the 
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same  kind  of  business  as  corporations,  and 
have  as  much  capital  invested  and  as  many 
persons  employed  as  the  corporations  have. 
Individuals  may  and  do  engage  in  mining, 
manufacturing,  and  merchandising,  yet  the 
statute  applies  to  a  corporation  engaged  in 
any  of  these  lines  of  business  and  does  not 
apply  to  an  Individual  or  a  partnership  en- 
gaged therein. 

No  reason  is  apparent  for  compelling  a  cor- 
poration to  pay  an  attorney's  fee  in  an  ac- 
tion by  an  employ*  to  collect  his  wages  when 
a  like  liability  is  not  imposed  on  an  individu- 
al nor  a  partnership.  All  are  persons,  within 
the  meaning  of  the  Fourteenth  Amendment 
to  the  Constitution  of  the  United  States,  so 
far  as  property  rights  are  concerned,  and  are 
entitled  to  the  equal  protection  of  the  laws 
of  the  state.  Gulf,  Colorado  &  Santa  Fe  Ry. 
v.  Ellis,  165  U.  S.  150,  154,  17  Sup.  Ct.  255, 
41  L.  lid.  666;  4  U.  S.  Encyclopedia  of  United 
States  Supreme  Court  Reports,  352  ;  6  R.  C. 
L.  413 ;  12  C.  J.  1198. 

Why  should  steam  surface  railroads  be  ex- 
cluded from  the  operations  of  the  law  and 
all  other  kinds  of  railroads  be  included;  and 
wby  should  corporations  engaged  in  the  pro- 
duction of  farm  and  dairy  products  be  ex- 
cluded and  other  corporations  be  Included? 
No  reasonable,  satisfactory  answer  can  be 
given  to  these  questions.  The  law  requiring 
the  payment  of  an  attorney's  fee  violates  the 
prohibition  contained  in  that  part  of  the 
Fourteenth  Amendment  to  the  Constitution 
of  the  United  States  which  reads: 

"No  state  shall  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or  immunities 
of  citizens  of  the  United .  States ;  nor  shall  any 
State  deprive  any  person  of  *  *  *  property, 
without  due  process  of  law;  nor  deny  to  any 
person  within  its  jurisdiction  the  equal  protec- 
tion of  the  laws." 

[2]  2.  The  defendant  argues  that  judgment 
should  not  be  renderd  against  it  for  an  at- 
torney's fee,  because  before  the  action  was 
commenced  the  defendant  tendered  to  the 
plaintiff  the  amount  for  which  the  action 
was  brought  This  argument  is  not  good,  for 
the  reason  that  the  defendant  imposed  condi- 
tions on  its  tender.  "A  tender,  to  be  valid, 
must  be  without  conditions ;  absolute."  Shaw 
v.  Sears,  3  Kan.  242.  "To  constitute  a  suffi- 
cient tender  it  must  be  unconditional.  Where 
a  larger  sum  than  that  tendered  Is  in  good 
faith  claimed  to  be  due,  the  tender  is  ineffec- 
tual as  such,  if  its  acceptance  involves  the 
admission  that  no  more  is  due."  Smith  v. 
School  District,  89  Kan.  225,  131  Pac.  557, 
Ann.  Cas.  1914D,  139.  See,  also,  Latham  v. 
Hartford,  27  Kan.  249,  250;  38  Cyc.  152,  154. 
The  tender  was  not  good. 

[3]  3.  A  motion  has  been  filed  to  dismiss 
the  appeal  on  the  ground  that  the  amount  in 


controversy  in  this  action  does  not  exceed 
$100.  The  issue  as  presented  in  this  court 
arises  over  the  attorney's  fee  of  $40  allowed 
to  the  plaintiff,  which  is  less  than  the  $100 ; 
but  the  statute  (Civ.  Code,  |  566  [Gen.  St 
1915,  §  7470]),  which  limits  the  jurisdiction  of 
this  court  to  actions  in  which  the  amount  In 
controversy  shall  exceed  $100,  excepts,  among 
others,  cases  Involving  the  Constitution  of 
the  United  States.  A  federal  constitutional 
question  has  been  presented.  Of  that  ques- 
tion this  court  has  jurisdiction,  and  the  ques- 
tion must  be  decided.  The  motion  to  dis- 
miss the  appeal  is  denied. 

The  plaintiff  is  entitled  to  judgment  for 
his  wages  and  expenses,  but  he  is  not  en- 
titled to  any  judgment  for  an  attorney's  fee. 
The  judgment  is  therefore  modified  by  strik- 
ing out  that  part  providing  for  an  attorney's 
fee  of  $40.  As  thus  modified,  the  judgment 
is  affirmed. 

All  the  Justices  concurring. 


COHN  v.  BESSEMER  GAS  ENGINE  CO. 

(Civ.  3025.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 2,  California.  Nov.  3,  1919.  On  Peti- 
tion for  Rehearing,  Dec  3,  1919.  Hearing 
Denied  by  Supreme  Court  Jan.  2,  1920.) 

1.  Evidence  <8=457  —  Parol  evidence  ad- 
missible TO  EXPLAIN  TECHNICAL  WORDS. 

In  buyer's  action  for  breach  of  warranty 
that  gasoline  engine  would  develop  certain  horse 
power  with  certain  number  of  revolutions  per 
minute  from  use  of  "No.  3,  or  painter's  distil- 
late," oil  fuel,  buyer  had  the  right  to  explain 
what  he  understood  the  words  describing  the 
oil  to  mean;  the  words  having  no  exact  or 
scientific  meaning. 

2.  Sales  *=»445(4)— Action  fob  breach  of 
warranty  of  oas  engine;  inability  of 
selleb's  agents  to  make  engine  ▲  suc- 
cess made  breach  of  warranty  question 

FOR  JURY. 

In  buyer's  action  for  breach  of  warranty 
that  gasoline  engine  would  develop  certain  horse 
power,  where  defense  was  that  buyer  had  failed 
to  use  the  particular  oil  fuel  designated  in  the 
contract,  jury  was  justified  -in  finding  that  the 
fault  was  in  the  mechanism,  and  not  in  the 
fuel,  where  seller's  agents  had  experimented 
with  the  engine  and  failed  to  make  it  a  success. 

3.  Damages  <8=>142  —  Pleading  special 
damages  fob  breach  of  contract  as  with- 
in contemplation  of  parties. 

Recovery  may  be  had  for  damages  not  cov- 
ered by  the  general  liability  for  breach  of  con- 
tract where  facts  are  specifically  pleaded  show- 
ing that  the  injury  was  one  reasonably  within 
the  contemplation  of  the  parties,  and  that  the 
conditions  likely  to  result  in  the  special  injury 
complained  of  were  brought  to  defendant's  at- 
tention at  time  contract  was  made. 
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4.  Sales  ©=437(2)— Action  fob  breach  of 
warranty;  sufficiency  of  complaint  to 
sustain  recovery  of  special  damages. 
In  buyer's  action  for  breach  of  warranty  of 
efficiency  of  gasoline  engine,  complaint  alleging 
that  buyer  told  seller  at  time  warranty  was 
made  of  the  condition  of  his  growing  crop  and 
of  contemplated  planting  of  additional  acreage 
of  alfalfa  and  that  he  depended  upon  the  gaso- 
line engine  to  supply  water  to  sustain  crops, 
and  further  alleging  facta  sufficient  to  inform 
seller  of  disastrous  consequences  to  crops  upon 
failure  of  engine  to  meet  guaranteed  require- 
ments, held  sufficient  to  sustain  verdict  for  spe- 
cial damages  for  loss  of  seed  and  damages,  not- 
withstanding Civ.  Code,  S!  3300,  3313,  3314. 
6.  Sales  <§=442(8)  —  Damages  fob  breach 
of  warranty  of  oas  engine. 
Under  Civ.  Code,  1 3314,  providing  that  upon 
breach  of  warranty  of  fitness  of  article  for  a 
particular  purpose  buyer  shall  be  entitled  to  a 
fair  compensation  for  the  loss  incurred  by  an 
effort  in  good  faith  to  use  it  for  such  purpose, 
buyer  of  gasoline  engine  for  irrigation  purposes, 
upon  breach  of  warranty  of  horse  power,  was 
entitled  to  loss  of  seeds  and  loss  to  crops  caus- 
ed by  his  unsuccessful  effort  to  use  engine ;  such 
loss  being  the  natural  and  proximate  result  of 
the  breach. 

6.  Sales  <8=442(5)  —  Damages  fob  breach 
of  warranty  of  gas  engine;  rental  val- 
ue of  land. 

Buyer  of  gasoline  engine  for  irrigation  pur- 
poses in  action  for  breach  of  warranty  would  be 
entitled  to  recover,  under  a  proper  state  of 
pleadings  and  evidence,  the  fair  rental  value  of 
such  acreage  of  his  land  as  he  might  be  de- 
prived of  by  the  failure  of  an  irrigation  supply 
through  the  breach  of  the  warranty. 

7.  Sales  <g=>442(5)  —  Damages  for  breach 
of  warranty;  inability  of  tenants  to 

PAY  RENT. 

Buyer  of  gasoline  engine  for  irrigation  pur- 
poses was  not  entitled,  upon  breach  of  warran- 
ty of  efficiency  of  engine,  to  recover  as  damages 
the  stipulated  rent  due  buyer  on  tenant's  fail- 
ure to  pay  rents,  on  theory  that  by  reason  of 
failure  of  pump  to  supply  water  tenants  were 
unable  to  raise  crops,  and  therefore  unable  to 
pay  rent,  where  breach  of  warranty  did  not 
relieve  tenants  under  the  lease  of  liability  for 
rent,  and  did  not  deprive  tenants  entirely  of  ir- 
rigation, since  tenant's  inability  to  pay  rent 
might  have  been  due  to  other  sources;  such 
damages  being  too  remote  and  uncertain. 

8.  Sales  <8=>288(3)— Right  of  buyer  to  ex- 
periment with  gasoline  engine.  - 

Buyer  of  gasoline  engine  for  irrigation  pump 
was  justified  in  continuing  his  efforts  to  use 
engine  over  a  very  considerable  period  of  ex- 
perimenting with  it  under  representations  from 
sellers  that  they  would  remedy  its  defects  and 
while  all  parties  were  working  in  good  faith  to 
accomplish  that  end. 

On  Petition  for  Rehearing. 

9.  Damages  <8=»62(4)— Duty  to  minimize  on 
breach  of  warranty. 

Buyer  of  gasoline  engine  for  irrigation 
pump  could  not  extend  his  reliance  upon  the 


guaranteed  sufficiency  of  the  engine  for  a  period 
of  two  years  and  recover  damages  for  such  peri- 
od, but  had  duty  of  supplying  other  irrigating 
machinery  to  protect  at  least  second  year's 
crops. 

Appeal  from  Superior  Court,  Kern  Coun- 
ty; Milton  T.  Farmer,  Judge. 

Action  by  O.  Conn  against  the  Bessemer 
Gas  Engine  Company.  Judgment  for  plain 
tiff,  and  defendant  appeals.  Reversed. 

E.  F.  Britten  and  O.  L.  Claflin,  both  of 
Bakersfleld,  for  appellant 

W.  W.  Kaye  and  Kaye  &  Siemon,  all  of 
Bakersfleld,  for  respondent. 

SLOANE,  J.  The  appeal  In  this  action  Is 
under  the  provisions  of  section  953a,  b,  and  c 
of  the  Code  of  Civil  Procedure,  and  both 
plaintiff  and  defendant  have  presented  por- 
tions of  the  record  In  supplements  accompa- 
nying their  briefs.  From  these  supplement^ 
aided  by  reference  to  the  voluminous  types- 
written  transcript,  we  have  attempted  to  get 
at  the  material  facts  of  the  case. 

The  plaintiff,  and  respondent,  entered  Into* 
a  contract  with  the  defendant  corporatlor 
for  the  purchase  from  defendant  of  a  gaso- 
line engine  at  the  agreed  price  of  $1,850,  t» 
be  Installed  for  the  purpose  of  pumping  wa- 
ter for  Irrigation  on  plaintiff's  land  In  the 
county  of  Tulare.  The  contract  contained  a 
guaranty  by  the  defendant  company  that  the 
engine  would  develop  55  horse  power,  with 
from  200  to  250  revolutions  per  minute,  from 
the  use  of  oil  fuel  described  as  "No.  3,  or 
painter's  distillate."  Plaintiff  brought  suit 
to  recover  damages  arising  from  defendant's 
failure  to  deliver  the  engine  within  the  time 
agreed  upon,  and  for  failure  of  the  engine, 
after  it  was  installed,  to  meet  the  conditions 
of  the  guaranty.  Claim  of  damages  for  de- 
lay was  subsequently  abandoned,  by  reason 
of  a  provision  In  the  contract  that  acceptance 
of  delivery  should  constitute  a  waiver  of 
damages  for  any  delay.  The  action  was  pros- 
ecuted for  breach  of  the  warranty,  and  plain- 
tiff recovered  a  verdict  for  $7,500. 

[1 ,  2]  The  only  point  made  by  defendant,  as 
against  the  breach  of  the  covenant  of  war- 
ranty, is  that  the  evidence  shows  that  plain- 
tiff failed  to  use  the  designated  "painter's 
distillate,"  or  "No.  8,"  In  his  attempts  to  op- 
erate the  engine.  It  seems  to  be  conceded 
that  the  engine  proved  a  failure  as  a  going 
concern;  Its  movements,  when  it  did  move, 
being  very  spasmodic  and  inadequate.  A  dis- 
pute exists,  under  the  testimony,  as  to  the 
precise  grade  and  quality  of  distillate  cover- 
ed by  the  contract  designation  "No.  3,  or 
painter's  distillate."  Dealers  In  gasoline  and 
distillates  testified  that  It  was  an  oil  fuel 
product  of  a  gravity  of  38  degrees  or  higher. 
Plaintiff's  witnesses  were  permitted  to  testi- 
fy, over  the  objection  of  defendant's  counsel, 
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that  prior  to  the  execution  of  the  contract 
the  plaintiff  was  shown  engines  of  the  same 
make  In  successful  operation  which  were  us- 
ing a  fuel  of  28  degrees  gravity,  described  as 
"tops,"  that  plaintiff  was  told  by  defendant's 
agent  that  this  was  the  same  as  No.  3,  or 
painter's  distillate,  and  that  these  terms 
were  used  in  the  guaranty  with  that  under- 
standing. We  think,  In  view  of  the  fact  that 
the  terms  used  hare  no  exact  or  scientific 
meaning,  plaintiff  was  entitled  to  explain  the 
sense  in  which  he  understood  the  words  as 
used  in  the  written  instrument  However, 
this  matter  becomes  unimportant  in  view  of 
the  fact  that  the  plaintiff  experimented  with 
various  grades  of  fuel,  running  from  28  to  52 
degrees  specific  gravity,  without  success. 
The  defendant  was  also  called  upon  to  make 
the  engine  go,  and  sent  its  agents  at  various 
times  to  discover  the  source  of  the  trouble. 
It  does  not  appear  with  what  grade  of  fuel 
the  defendant's  agents  experimented,  but  it 
was  clearly  their  business  to  try  the  right 
kind;  and,  as  they  could  not  make  the  en- 
gine a  success,  the  Jury  was  justified  in  find- 
ing that  the  fault  was  in  the  mechanism,  and 
not  in  the  fuel. 

The  more  serious  questions  arise  on  the 
elements  of  damage  which,  under  the  in- 
structions of  the  court,  the  Jury  was  permit- 
ted to  consider  in  determining  the  amount  of 
its  verdict.  It  appears  from  the  record  that 
plaintiff  was  the  owner  of  the  land,  comprising 
about  300  acres,  on  which  the  engine  was  in- 
stalled ;  that  he  had  an  ample  supply  of  wa- 
ter, but  that  it  was  necessary  to  pump  it  for 
puriwsos  of  irrigation ;  that  there  were  100 
acres  of  the  tract  already  planted  to  alfalfa ; 
that  plaintiff  was  preparing  to  immediately 
plant  alfalfa  on  the  remaining  portion  there- 
of; and  that  the  installation  of  a  new  engine 
was  necessary  in  pumping  water  to  preserve 
the  crop  already  planted  and  to  germinate 
and  sustain  the  planting  under  contempla- 
tion. The  defendant  was  advised  of  these 
conditions  at  the  time  the  contract  sued  on 
was  entered  into.  Plaintiff  claims  that,  rely- 
ing upon  the  contract  and  guaranty,  he  ex- 
pended $617.40  In  alfalfa  seed,  which  was 
sown  on  the  land,  and  which  failed  to  grow 
because  of  the  Inadequacy  of  the  engine  and 
consequent  lack  of  Irrigation,  and  that  the 
growing  alfalfa  died  out  for  the  same  cause, 
to  his  damage  in  the  sum  of  $1,000;  that  he 
expended  $692.45  for  oils  and  distillates  in 
unsuccessful  attempts  to  operate  the  engine ; 
and  that  the  engine  Itself,  for  which  he  paid 
51.850,  was  worthless.  Plaintiff  further 
claimed  damages  from  loss  of  $3,200,  rentals 
from  his  tenants,  who  were  unable  to  raise 
crops,  and  hence  unable  to  pay  their  rentals, 
and  that  he  was  also  prevented  from  leasing 
the  premises  for  a  term  of  years  by  the  fall- 
are  to  establish  his  alfalfa  acreage,  to  his 
damage  in  the  sum  of  $9,240. 

The  court,  under  its  Instructions,  permitted 


the  jury,  in  estimating  damages,  to  allow  for 
the  difference  between  the  actual  value  and 
the  price  paid  for  the  engine,  the  amount  ex- 
pended for  oil  and  distillate  In  attempting  to 
operate  the  engine,  the  cost  of  alfalfa  seed 
planted  in  anticipation  of  the  successful  op- 
eration of  the  engine,  the  loss,  If  any,  from 
the  dying  out  for  want  of  irrigation  of  the 
growing  alfalfa,  and  also  for  any  loss  in  the 
value  of  the  use  and  occupation  or  rental 
value  of  his  land  during  the  years  1913  and 
1914  because  of  the  breach  of  the  warranty. 
Appellant  takes  the  position  that,  under  the 
provisions  of  sections  3313  and  3314  of  the 
Civil  Code,  recovery  for  damages  for  breach 
of  warranty  of  an  article  of  personal  prop- 
erty for  a  particular  use  is  limited  to  the  ex- 
cess in  value,  if  any,  which  the  property 
would  have  had  If  it  had  been  as  represented 
over  its  actual  value  at  the  time,  together 
with  "a  fair  compensation  for  the  loss  in- 
curred by  an  effort  in  good  faith  to  use  it  for 
that  purpose."  Read  in  connection  with  sec- 
tion 3300  of  the  same  chapter  and  article  of 
the  Code,  there  is  room  for  this  contention. 
Section  3300  provides  that  "for  the  breach 
of  an  obligation  arising  from  contract,  the 
measure  of  damages,  except  where  otherwise 
expressly  provided  by  this  Code,  is  the 
amount  which  will  compensate  the  party  ag- 
grieved for  all  the  detriment  proximately 
caused  thereby,  or  which,  in  the  ordinary 
course  of  things,  would  be  likely  to  result 
therefrom."  By  sections  3313  and  3314, 
above  referred  to,  there  Is  "otherwise  ex- 
pressly provided"  a  measure  of  damages  to 
whatever  extent  the  provisions  of  those  sec- 
tions are  open  to  a  different  interpretation 
from  that  to  be  given  to  section  3300. 

[S]  It  may  be  conceded  that  the  sections 
cited  were  intended  to  fix  the  limitations  of 
recovery  as  a  measure  of  general  damages 
common  to  actions  for  such  breaches  of  war- 
ranty. But  It  is  a  well-recognized  rule  of 
law  that  recovery  may  be  had  for  damages 
not  covered  by  the  general  liability  for  breach 
of  contract,  where  facts  are  specifically  plead- 
ed showing  that  the  Injury  was  one  reason- 
ably within  the  contemplation  of  the  parties. 
As  defined  by  Chltty  on  Pleading,  410,  411: 

"Damages  are  either  general  or  special.  Gen- 
eral damages  are  such  as  the  law  implies  or  pre- 
sumes to  have  accrued  from  the  wrong  com- 
plained of.  Special  damages  are  such  as  really 
took  place,  and  are  not  implied  by  law,  and  are 
either  superadded  to  general  damages  arising 
from  an  act  injurious  in  itself  *  *  *  or  are 
such  as  arise  from  an  act  indifferent  and  not 
actionable  in  itself,  but  injurious  only  in  its 
consequences.  •  *  •  And  whenever  the  dam- 
ages sustained  have  not  necessarily  accrued  from 
the  acts  complained  of,  and  consequently  are 
not  implied  by  law,  then,  in  order  to  prevent  the 
surprise  of  the  defendant  which  might  other- 
wise ensue  on  the  trial,  the  plaintiff  must  in 
general  state  the  particular  damages  which  he 
has  sustained." 
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It  may  be  farther  added,  to  cover  the  re- 
quirements in  such  a  case  as  this,  that  there 
most  also  be  pleaded  facts  which  show  that 
the  conditions  likely  to  result  in  the  special 
injury  complained  of  were  brought  to  the  at- 
tention of  the  defendant  at  the  time  the  con- 
tract was  made.  The  complaint  in  this  ac- 
tion alleges  with  some  particularity  that  at 
the  time  the  contract  of  purchase  and  sale, 
with  defendant's  guaranty  of  the  efficiency  of 
this  engine,  was  made,  the  defendant  was  in- 
formed of  the  condition  of  plaintiff's  grow- 
ing crop,  and  the  contemplated  planting  of 
additional  acreage  of  alfalfa,  and  of  plain- 
tiff's dependence  and  reliance  upon  this  pump 
to  supply  the-  water  essential  to  germinate 
and  sustain  the  crops,  and,  further,  that  the 
facts  as  alleged  were  sufficient  to  inform  de- 
fendant of  the  disastrous  consequences  to 
such  crops  as  were  growing  or  might  be  plant- 
ed In  the  event  of  a  failure  of  the  pumping 
machinery  to  meet  the  guaranteed  require- 
ments. 

[4]  We  think  the  facts  pleaded  and  proved 
were  sufficient  to  sustain  a  verdict  for  such 
special  damages  of  this  nature  as  are 'recov- 
erable. Llchtenthaler  v.  Samson  Iron  Works, 
32  Cal.  App.  220,  226,  162  Pac.  441.  The  case 
above  cited  not  only  sustains  the  sufficiency 
of  the  complaint  as  to  special  damages,  but 
holds  that  damages  for  loss  of  crops  by  fail- 
ure of  Irrigation  machinery  may  be  recovered 
under  section  3314  of  the  Civil  Code.  Conse- 
quential or  special  damages  are  also  upheld 
In  an  action  for  breach  of  warranty  of  qual- 
ity In  Snyder  v.  Holt  Mfg.  Co.,  134  Cal.  324, 
66  Pac.  311,  but  the  statutory  provision  is  not 
discussed. 

Appellant  places  much  stress  on  the  state- 
ments of  the  Supreme  Court  of  South  Da- 
kota in  Hermon  v.  Silver,  15  S.  D.  476,  90  N. 
W.  141,  commenting  upon  a  like  Code  provi- 
sion fixing  the  measure  of  damages  for  breach 
of  a  warranty,  and  of  the  Court  of  Appeals, 
First  Appellate  District,  of  this  state,  in  Tlb- 
bals  Oakum  Co.  v.  Meigs,  11  Cal.  App.  296, 104 
Pac.  844;  but  neither  of  these  decisions  In- 
volved any  question  of  special  damages.  In 
the  South  Dakota  case  the  trial  court  had  at- 
tempted to  lay  down  a  rule  different  from 
that  of  the  statute  for  determining  the  fail- 
ure In  value  of  the  article  warranted,  and 
the  Supreme  Court  very  properly  held  that  in 
this  respect  the  measure  of  the  statutory  rule 
must  be  followed.  In  the  California  case  the 
damages  claimed  by  reason  of  a  failure  In 
the  warranted  Quality  of  a  quantity  of  oak- 
um was  the  difference  between  the  price 
which  the  purchaser  paid  and  what  he  was 
able  to  sell  the  article  for.  The  Court  of 
Appeals  upheld  the  rule  of  section  8313  of 
the  Civil  Code  that  the  loss  from  this  depre- 
dation was  the  difference  between  the  value 
of  the  goods  as  warranted  and  their  actual 
value  in  the  damaged  condition.  In  stating 


this  rule  the  court  uses  the  language  cited 
by  appellant : 

"This  section  lays  down  a  simple  plain  rule 
which  eliminates  all  imaginary  claims  to  dam- 
ages in  such  cases.  It  is  intended  to  do  justice 
to  both  the  seller  and  the  buyer" 


with  the  further  comment 


— but  proceeds 
that— 

"The  Code  only  recites  the  rule  as  long  es- 
tablished in  England  and  since  adopted  in  most 
of  the  United  States"— citing  Benjamin  on 
Sales  (5th  Ed.)  1617,  3  Sutherland  on  Dam- 
ages, §  070,  and  Hodgman  v.  State  Line,  etc., 
R.  B.  Co.,  45  111.  App.  395. 

Each  one  of  these  authorities,  while  dis- 
closing the  general  rule  of  the  statute,  rec- 
ognizes the  right  of  recovery  in  such  actions 
under  proper  pleadings  of  such  further  prox- 
imate damages  as  were  within  the  contem- 
plation of  the  parties  when  entering  into  the 
contract. 

"Direct  damages  are  always  recoverable  and 
consequential  losses  must  be  compensated  if  it 
can  be  determined  that  the  parties  contracted 
with  them  in  view."  Sutherland  on  Damages, 
S  45;  Sedgwick  on  Damages,  §g  759,  765,  766, 
767. 

[8]  But,  entirely  aside  from  the  considera- 
tions we  have  been  discussing,  we  are  Inclin- 
ed to  think  that,  such  special  damages  as 
plaintiff  suffered  in  the  loss  of  seed  and 
growing  crops  are  covered  by  the  express 
provisions  of  section  3314  of  the  Civil  Code. 
It  is  so  held  in  Llchtenthaler  v.  Samson  Iron 
Works,  supra,  although  the  question  was  ap- 
parently not  discussed.  But  the  reason  of 
the  rule  there  laid  down,  considered  In  the 
light  of  the  prevailing  trend  of  judicial  opin- 
ion In  other  jurisdictions  as  to  the  correct 
measure  of  damages  for  breach  of  warranty 
of  fitness  for  a  special  purpose,  tends  to  sup- 
port the  conclusion  that  It  was  Intended  to 
cover  all  the  natural  and  proximate  injuries 
arising  from  the  breach  of  contract,  or  with- 
in the  contemplation  of  the  parties.  The 
clause  of  section  3314  In  question  provides 
for  "fair  compensation  for  the  loss  incurred 
by  an  effort  in  good  faith  to  use"  the  article 
in  question  for  the  purpose  intended.  As  ap- 
pellant interprets  this  provision,  he  would 
confine  it  to  expenses  directly  incurved  In  an 
attempt  to  operate  the  engine,  such  as  for 
fuel,  labor,  repairs,  etc.  There  are  other 
losses  that  might  quite  as  naturally  and 
proximately  flow  from  such  an  effort  to  use 
the  defective  article,  and  be  as  clearly  with- 
in the  contemplation  of  the  parties.  It  was 
understood  that  a  small  pump  which  had 
been  previously  installed  was  to  be  removed, 
and  that  the  new  pump  was  to  be  the  sole 
reliance  of  the  plaintiff  for  sustaining  his 
growing  crop  of  alfalfa  and  germinating  the 
seed  for  further  acreage;  and  it  was  just  as 
certain,  if  the  plaintiff  went  on  with  the  farm 
work  to  maintain  which  this  pump  was  to  be 
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Installed,  and  It  failed  In  Its  purpose,  that 
the  crops  and  labor  and  seed  would  be  a  total 
loss,  as  it  was  that  time  and  money  and  fuel 
would  be  expended  In  trying  to  get  results 
from  the  pump.  The  loss  of  the  growing 
crop  and  seed  for  the  further  planting  were 
the  direct  result  of  a  reliance  upon  and  an 
attempt  to  utilize  the  machinery  guaranteed 
by  defendant's  contract 

[I,  7]  We  are  further  of  the  opinion,  under 
a  proper  state  of  the  pleadings  and  evidence, 
that  plaintiff,  as  declared  by  the  trial  court's 
instruction  to  the  jury,  would  be  entitled  to 
recover  the  fair  rental  value  of  such  acreage 
of  his  land  as  he  might  be  deprived  of  by  the 
failure  of  an  irrigation  supply  through  the 
breach  of  defendant's  covenant  of  warranty. 
It  was  within  the  contemplation  of  the  par- 
ties that  this  land  was  to  be  used  under  irri- 
gation, and  that  the  lack  of  irrigation  would 
destrqy  its  use  for  the  time  being.  But  this 
does  not  seem  to  be  the  theory  of  plaintiffs 
demand  for  rental  values,  either  under  the 
pleadings  or  under  the  evidence.  He  alleges 
and  proves  that  the  usufructuary  interest 
during  the  period  claimed  for  had  been  as- 
signed to  tenants  to  whom  he  had  leased  the 
premises  for  two  years  at  an  agreed  rental  of 
$1,600  per  annum.  The  rental  use  of  the  land 
belonged  to  the  tenants,  and  not  to  plaintiff. 
The  allegation  of  the  conjplaint  is  that  by 
reason  of  the  failure  of  this  pump  to  supply 
irrigation  the  tenants  were  unable  to  raise 
crops  on  the  land,  that  they  were  dependent 
on  the  proceeds  from  their  crops  to  pay  their 
rent,  and  that  by  this  combination  of  cir- 
cumstances plaintiff  was  unable  to  collect 
from  them.  The  lease  is  set  out  in  the  rec- 
ord. It  contains  nothing  to  indicate  that 
plaintiff  was  obligated  to  furnish  the  ten- 
ants a  pumping  plant.  They  were  not,  so  far 
as  appears,  released  from  their  obligation  to 
pay  rent  by  reason  of  the  failure  of  either 
the  plaintiff  or  the  defendant  to  supply  irri- 
gation facilities.  The  plaintiffs  loss  in  this 
respect  was  not  of  the  value  of  the  use  of  his 
land,  for  this  belonged  to  his  tenants.  His 
loss  arose  from  the  tenants'  inability  to  pay, 
which  might  or  might  not  be  from  the  fault 
of  defendant,  but  in  any  event  it  is  too  re- 
mote and  uncertain  a  liability  to  be  the  sub- 
ject of  dftmages  in  this  action.  The  same  is 
obviously  true  as  to  the  claim  of  damages 
from  alleged  loss  of  opportunity  to  make  a 
long  term  lease  of  the  ranch  to  some  other 
prospective  tenants,  by  reason  of  failure  to 
develop  it  into  an  alfalfa  farm. 

The  plaintiff  was  entitled  to  recover  the 
difference  in  the  value  of  the  pump  as  war- 
ranted and  as  it  actually  was  delivered,  to- 
gether with  the  loss  from  destruction  of  his 
growing  alfalfa,  the  value  of  the  new  seed 
planted,  and  the  expense  incident  to  attempts 
to  operate  the  pump;  but,  as  the  amount  of 
the  verdict  is  greatly  in  excess  of  these  items, 
it  Is  obvious  that  the  above-indicated  improp- 


er items  of  damage  entered  Into  the  jury's 
estimates,  and  a  new  trial  will  have  to  be 
granted  along  the  lines  of  liability  Indicated 
in  this  opinion. 

[t]  It  may  be  stated  further  that  the  plain- 
tiff was  justified  in  continuing  his  efforts  to 
use  the  pump  over  the  very  considerable  pe- 
riod of  experimenting  with  it,  under  the  rep- 
resentations of  the  defendant  company  that 
they  would  remedy  Its  defects,  and  while  all 
parties  were  working  in  good  faith  to  ac- 
complish that  end. 

Judgment  reversed. 

We  concur:  FINLAYSON,  P.  J.;  THOM- 
AS, X 

On  Petition  for  Behearing. 

PER  CURIAM.  Conceding  the  point  urged 
by  respondent  in  his  petition  for  a  rehearing, 
that  defendant  in  this  case  Is  liable  for  dam- 
ages resulting  from  the  failure  of  the  Qulm- 
bys  to  pay  the  stipulated  rentals  under  their 
lease,  a  new  trial  would  still  have  to  be 
granted  under  the  present  state  of  the  plead- 
ings and  evidence. 

[9]  We  have  held  that  It  was  within  the 
province  of  the  Jury  to  allow  in  Its  verdict 
the  $692.45,  the  alleged  cost  of  attempting  to 
operate  the  defective  engine,  the  sum  of 
$617.40  for  seed  planted  which  did  not  ger- 
minate, $1,000  for  the  alfalfa  dying  out  for 
lack  of  irrigation,  and  $1,813,  the  price  paid 
for  the  engine — aggregating  the  sum  of  $4,- 
122.85.  The  verdict  and  Judgment  was  for 
$7,500,  thus  leaving  $3,378  to  be  applied  on 
this  item  of  rentals.  This  would  cover  the 
full  contract  price  under  the  lease  for  two 
years.  We  do  not  believe  respondent  could 
extend  his  reliance  upon  the  guaranteed  suf- 
ficiency of  this  engine  over  so  long  a  period. 
It  would  devolve  upon  him  to  provide  other 
Irrigating  machinery  to  protect  at  least  the 
second  year's  crops  of  his  tenants.  But  In 
any  event  the  stipulated  rentals  under  the 
lease  with  his  tenants  was  not  shown  to  be 
the  measure  of  his  damages.  The  tenants  ap- 
parently did  not  cancel  the  lease  because  of 
the  cutting  off  of  their  irrigation  facilities. 
They  were  not  entirely  deprived  of  irrigation 
from  other  sources;  there  being  a  portion  of 
the  year  when  water  was  obtainable  from 
the  Tule.  river  ditches.  This  land  presump- 
tively had  still  some  rental  value  to  the  ten- 
ants, for  which  they  were  liable  to  respond- 
ent in  the  absence  of  an  abandonment  or  re- 
scission of  their  lease.  But  the  pleadings  or 
the  evidence  do  not  conform  to  this  theory  of 
recovery,  but  are  predicated  on  the  right  to 
recover  from  defendant  the  entire  sum  of  the 
rentals  stipulated  in  the  lease. 

We  think  appellant  Is  entitled  to  a  new 
trial.  Whether  respondent  can  recover  for 
loss  of  rents  under  amended  pleadings  is  left 
an  open  question. 

The  petition  for  rehearing  is  denied. 
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NEGIN  et  al.  v.  PICHER  LUMBER  CO.  et  al. 
(No.  10553.) 

(Supreme  Conrt  of  Oklahoma.   March  9,  1920.) 

(Syllabus  by  the  Court.) 

Appeal  and  ebbob  <S=>494— Recobd  not  con- 
taining COPT  OP  FINAL  JUDGMENT  PRESENTS 
NOTHING  FOB  REVIEW. 

Where  the  record  fails  to  contain  a  copy 
of  the  final  order  or  judgment  sought  to  be  re- 
viewed, and  the  same  is  not  made  to  appear 
therein  as  of  record  in  the  trial  court,  such 
record  presents  no  question  to  this  court  for 
determination,  and  no  request  by  plaintiff  in 
error  for  leave  to  amend  the  record  to  show  that 
such  judgment  was  rendered  by  the  trial  court 
and  entered  of  record  there  having  been  made, 
the  appeal  will  be  dismissed. 

Error  from  District  Court,  Ottawa  County; 
George  O.  Crump,  Judge. 

Action  by  the  Plcher  Lumber  Company,  a 
corporation,  against  Charley  Negln  and  Minta 
Negln  et  al.,  consolidated  with  action  by  Tom 
L.  Green  against  Charley  Negln  and  Minta 
Negin  and  others.  Judgment  rendered  for 
plaintiffs  and  cross-petitioners  and  against 
Charley  Negln  and  Minta  Negin,  who  bring 
error.  Appeal  dismissed. 

Nesbitt  &  Nesbitt,  of  Miami,  for  plaintiffs 
in  error. 

Vein  E.  Thompson,  of  Miami,  for  defendant 
in  error  Murphy. 

Venable  &  Clark,  of  Plcher,  for  defendant 
in  error  Green. 

Mason  &  Jones,  of  Miami,  for  defendant  in 
error  Walker-Hines  Lumber  Co. 

Clyde  Money,  of  Miami,  for  defendant  In 
error  Plcher  Lumber  Co. 

Bennett  &  Marshall,  of  Miami,  for  defend- 
ant in  error  First  Nat.  Bank  of  Plcher. 

JOHNSON,  J.  The  defendants  in  error 
Tom  L.  Green,  Plcher  Lumber  Company,  and 
Thomas  Murphy  have  tiled  separate  motions 
to  dismiss  the  appeal  herein.  The  reasons  as- 
signed by  these  motions  may  he  summed  up 
as  follows: 

First  The  case-made  was  not  served,  set- 
tled, and  signed  according  to  law. 

Second.  The  assignments  of  error  being 
based  on  the  evidence,  and  the  case-made  fail- 
ing to  recite  that  it  contains  all  the  evidence 
introduced  at  the  trial,  the  case  should  be 
dismissed. 

Third.  Defendant  In  error  Tom  L.  Green 
objects  to  the  jurisdiction  of  this  court  for 
the  reason  he  is  named  as  a  cross-petitioner 
In  the  action  filed  by  Plcher  Lumber  Com- 
pany, when  In  fact  he  was  never  a  party  to 
said  action,  hut  was  plaintiff  in  a  certain 
action  against  the  defendants,  plaintiffs  in 
error  here,  Charley  Negln  and  Minta  Negin 
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and  others;  that  in  said  action  filed  by  him 
no  judgment  was  ever  rendered,  as  shown  by 
this  record,  and  no  motion  was  ever  filed  or 
overruled. 

Fourth.  No  final  order  or  Judgment  is  set 
out  In  the  case-made  or  transcript. 

To  these  several  motions  to  dismiss  the 
plaintiffs  in  error  have  not  replied. 

The  objection  to  the  case-made  for  the  rea- 
son the  same  was  not  signed  and  settled  ac- 
cording to  law  and  does  not  contain  a  recital 
that  it  contains  all  the  evidence  Introduced  Is 
not  well  taken,  for  the  reason  the  record  here 
is  certified  by  the  clerk  of  the  trial  court  as 
a  transcript  of  the  record  of  the  trial  court, 
and  the  first  assignment  of  error  raises  a 
question  which  can  be  determined  on  appeal 
from  the  record  Itself,  and  that  Is  whether 
the  court  erred  in  refusing  a  jury  trial  after 
a  written  demand  therefor;  the  action  be- 
ing one  for  the  recovery  of  money. 

The  transcript,  or  case-made,  does  not  show 
a  copy  of  the  final  order  or  judgment  ren- 
dered by  the  trial  court.  There  does  appear 
a  finding  dictated  to  the  stenographer  by  the 
court,  to  be  used  as  a  guide  in  preparation  of 
the  journal  entry ;  but  this  finding  does  not 
constitute  a  final  judgment,  does  not  appear 
to  have  been  entered  of  record,  and  shows 
that  It  did  not  finally  dispose  of  the  issues 
raised,  for  the  court  concluded  his  remarks 
with  the  following  statement: 


"Let  the  record  show  that  the  court  finds  that 
the  indebtedness  in  favor  of  the  First  National 
Bank  of  Picher  against  Negin  is  the  sum  of 
$6,508.50,  with  interest  from  maturity,  and  the 
court  will  set  tomorrow  morning  to 'hear  argu- 
ment on  the  priority  of  liens.  *  *  • " 

'  Nothing  further  Is  found  In  the  record  here 
Indicating  the  final  order  on  the  priority  of 
Hens,  the  prorating  of  liens,  or  that  final  judg- 
ment was  ever  entered  In  the  case. 

Where  "a  record  *  *  •  fails  to  contain  a 
copy  of  the  final  order  or  judgment  sought  to  be 
reviewed,  in  which  it  is  not  made  to  appear 
that  the  same  is  of  record  in  the  trial  court," 
the  same  "presents  no  question  to  this  court 
for  its  determination,  and  the  appeal  will  be  dis- 
missed." Meadors  v.  Johnson,  27  Okl.  543,  117 
Pae.  198. 

See,  also,  Courtney  v.  Moore,  51  Okl.  628, 
151  Pac.  1178;  Schuck  v.  Moore,  48  Okl.  533, 
150  Pac.  461;  In  re  Garland,  52  Okl.  585, 153 
Pac.  153. 

Plaintiffs  In  error  have  been  served  with 
notice  of  the  motion  pending,  and  there  Is  no 
response  on  their  behalf  that  the  record  Is 
not  In  the  condition  stated  by  counsel  for  de- 
fendants in  error  in  their  motions,  and  from 
an  examination  of  the  record  before  us  the 
objections  seem  to  be  well  taken,  and  no  final 
Judgment  appears  to  have  been  entered  in  the 
cause  and  shown  In  the  record,  and,  no  re- 
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quest  having  been  filed  to  amend  the  record 
to  show  such  a  Judgment,  the  appeal  should 
be  dismissed.  The  motions  to  dismiss  the  ap- 
peal are  therefore  sustained. 
It  la  so  ordered. 

OWEN,  C.  J.,  and  RAINBY,  PITCHFORD, 
HIGGINS,  and  BAILEY,  JJ.,  concur. 

KANE,  McNElLL,  and  HARRISON,  JJ., 
not  participating. 


SCOTT  v.  HTAL  et  al    (No.  9642.) 

(Supreme  Court  of  Oklahoma.   Feb.  24,  1920. 
Rehearing  Denied  March  30, 1920.) 

•  (Syllabus  by  the  Court.) 
Indians  <S=18  —  Inheritance  or  Cbkek 

LANDS  BY  NONCITIZEN  HEIBS  NOT  BOBDENKD 
BY  STATE  HOMESTEAD  LAWS. 

The  right  to  inherit  the  lands  of  the  Creek 
Nation,  conferred  upon  the  citizens  thereof  by 
the  proviso  of  section  6  of  the  Supplemental 
Creek  Agreement,  is  not  burdened  by  any  home- 
stead right  of  noncitizen  heirs,  created  by  the 
Constitution  and  laws  of  the  state. 

Error  from  District  Court,  Mcintosh  Coun- 
ty; R.  W.  Hlggins,  Judge.  \ 

Action  by  Emma  Ryal  and  otheVs,  minors, 
suing  by  L.  B.  Ryan,  their  guardian  and  next 
friend,  against  Roy  Scott  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Af- 
firmed. 

Shartel,  Dudley  &  Shartel  and  Wm.  A.  Col- 
lier, all  of  Oklahoma  City,  and  Geo.  Miller, 
Jr.,  of  Muskogee,  for  plaintiff  in  error.  • 

Herbert  E.  Smith,  of  Okmulgee,  for  defend- 
ants in  error. 

KANE,  J.  This  was  an  action  for  the  re- 
covery of  land,  commenced  by  the  defendants 
in  error,  plaintiffs  below,  against  the  plaintiff 
In  error,  defendant  below.  Hereafter,  for 
convenience,  the  parties  will  be  called  "plain- 
tiffs" and  "defendant,"  respectively,  as  they 
appeared  In  the  trial  court. 

The  plaintiffs  were  the  brothers  and  sisters 
of  Hallie  Scott,  nee  Ryal,  a  duly  enrolled 
half-blood  Creek  Indian,  who  died  intestate 
without  Issue  on  the  16th  day  of  October, 
1915.  The  land  involved  constitutes  the  home- 
stead and  surplus  allotments  of  Hallie  Scott. 
The  claim  of  the  plaintiffs  is  that  they  are 
entitled  to  the  land  by  Inheritance  as  citizens 
of  the  Creek  Nation,  as  against  the  defend- 
ant, the  white  noncitizen  husband  of  the  al- 
lottee. Upon  trial  to  the  court  there  was 
judgment  for  the  plaintiff,  to  reverse  which 
this  proceeding  in  error  was  commenced. 

The  grounds  for  reversal  relied  upon  are 


stated  by  counsel  for  defendant  In  their  brief 
as  follows: 

(1)  "Upon  the  death  of  the  allottee,  after 
statehood,  seized  and  possessed  of  her  allot- 
ment, intestate  and  without  issue,  her  surviving 
noncitizen  husband,  the  plaintiff  in  error  here, 
inherited  an  undivided  one-half  interest  therein, 
under  the  law  of  descent  and  distribution  of 
Oklahoma." 

(2)  "At  the  time  of  the  death  of  the  deceased 
allottee,  and  for  some  time  prior  thereto,  she 
and  her  husband,  the  plaintiff  in  error,  were 
living  upon,  using,  and  occupying  her  allot- 
ment as  a  homestead,  and  upon  her  death  her 
surviving  noncitizen  husband  bad  a  right  to 
continue  to  use  and  occupy  her  allotment  as  a 
homestead  during  his  lifetime,  and  even  though 
the  brothers  and  sisters  of  the  deceased  allottee 
inherit  the  same,  they  do  so  subject  -to  the 
homestead  right  of  the  surviving  noncitizen  hus- 
band." 

In  a  reply  brief  and  In  oral  argument  coun- 
sel concede  that  their  first  proposition  has 
been  finally  decided  contrary  to  their  view 
in  the  late  case  of  Campbell  v.  Wadsworth  et 
al.,  248  U.  S.  169,  39  Sup.  Ct  63,  63  L.  Ed.  192, 
so  that  question  Is  now  out  of  the  case. 

On  the  other  hand,  counsel  for  the  plain- 
tiffs say  that  both  grounds  for  reversal  have 
been  decided  adversely  to  the  defendant  in 
the  case  just  cited,  and  that  it  is  now  defi- 
nitely settled  that  a  noncitizen  husband  of  a 
citizen  wife,  neither  as  heir  nor  by  virtue  of 
the  marital  relation,  has  any  right,  either  by 
homestead  or  otherwise,  In  the  lands  of  the 
Creek  Nation,  as  against  citizen  heirs.  While 
the  Campbell  Case,  supra,  is  not  precisely  in 
point  on  the  second  point,  we  believe  that  by 
analogy  It  sustains  this  view  of  the  law. 

In  the  Campbell  Case  it  was  held  that  nei- 
ther the  enrolled  Creek  widow  of  an  enrolled 
Seminole  Indian,  nor  the  daughters  of  such 
mixed  marriage,  born  prior  to  December  31, 
1899,  who  were  also  enrolled  In  their  moth- 
er's tribe,  can  claim  any  rights  to  the  hus- 
band and  father's  share  of  the  Seminole  lands 
allotted  to  him  after  his  death,  which  was  sub- 
sequent to  that  date,  since  they  were  not 
"Seminole  citizens,"  within  the  meaning  of 
the  Seminole  Agreement  approved  by  the  Act 
of  June  2, 1900  (31  Stat  250).  The  rule  an- 
nounced in  this  case  has  been  followed  and 
held  to  be.  applicable  to  the  Creek  Nation  in 
similar  circumstances  in  the  case  of  Bruner  v. 
Oswald,  178  Pac  693. 

Counsel  for  defendant  in  their  brief  and 
oral  argument,  devoted  considerable  space 
and  time  to  defining  the  nature  of  the  home- 
stead interest  in  land  created  by  the  state 
Constitution  and  statutes,  and  reach  the  con- 
clusion that,  inasmuch  as  it  cannot,  In  an  ab- 
solute sense,  be  said  to  be  an  estate  in  the 
land,  the  recognition  of  the  right  in  the  in- 
stant case  would  not  Interfere  with  the  plain- 
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tiff's  right  of  Inheritance,  pursuant  to  sec- 
tion 6  of  the  Creek  Supplemental  Agreement 
(32  Stat  601).  In  our  judgment  the  precise 
nature  of  the  right  is  not  so  material. 

Section  6328,  Revised  Laws  1910,  of  the 
state  statutes,  provides  that  upon  the  death 
of  either  husband  or  wife,  the  survivor  may 
continue  to  possess  or  occupy  the  whole  home- 
stead. This  Is  the  right  now  contended  for 
by  the  defendant  In  our  Judgment,  to  con- 
cede this  substantial  right  to  the  defendant 
would  be  subversive  of  the  well-known  pur- 
pose of  Congress  in  passing  section  6  of  the 
Supplemental  Agreement,  protecting  the  right 
of  citizens  of  the  Creek  Nation  to  Inherit  the 
lands  thereof,  to  the  exclusion  of  noncitizen 
heirs. 

For  the  reasons  stated,  the  Judgment  of  the 
court  below  is  affirmed. 

RAINEY,  V.  C.  J.,  and  JOHNSON,  PITCH- 
FORD,  McNEILL,  and  BAILEY,  JJ.,  concur. 


EXCELBIOR  CEREAL  MILLING  CO.  t. 
TAYLOR  MILLING  CO.  (Civ. 
2904;  L.  A.  5119.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.  Oct.  15,  1919.  Hear- 
ing Denied  by  Supreme  Court  Dec.  11,  1919.) 

1.  Tbade-marks  and  trade-names  «s»70(l)— 
Unfai*  competition  bt  use  or  bimilab 

NAME  ENJOINED. 

Where  one  who  so  duplicates  the  product 
of  another,  or  imitates  the  name  or  content 
of  its  wares,  or  the  place  or  places  of  sale,  as 
to  deceive  the  public  into  the  notion  that  it  is 
in  fact  entering  such  other  person's  store  or 
buying  such  other  person's  goods,  equity  will 
enjoin  the  further  pursuit  of  such  fraudulent 
purpose  and  practice. 

2.  Trade-mabks  and  trade-names  $»70(3) 
—Unfair  competition  not  "shown  by  use 
of  similar  name. 

Where  a  dealer  has  no  exclusive  right  by 
way  of  trade-mark  in  the  use  of  a  particular 
name,  or  term  in  the  description  of  his  busi- 
ness or  product,  he  may  not  rely  upon  the  mere 
similarity  of  names  or  terms  employed  by  a 
competitor  to  establish  fraud  or  justify  an  in- 
junction, but  in  order  to  obtain  such  relief 
there  must  be  such  a  condition  of  unfair  trade 
dealing  on  the  part  of  the  competitor,  in  the 
way  of  duplication,  imitation,  and  soliciting, 
as  would  amount  to  a°  showing  of  willful  fraud, 
imposition,  and  deceit. 

3.  Tbade-makkb  and  tbade- names  <£=>70(3) 
—Unfair  competition  not  shown  bt  use 
of  bimilab  name. 

Plaintiff,  selling  an  article  of  merchandise 
under  the  name  "California  Flapjack  Flour," 
could  not  enjoin  defendant  from  producing  an 


article  under  the  names  "Los  Angeles  Best 
Self-Rising  Flapjack  Flour"  and  "Taylor's  Im- 
proved Flapjack  Flour,"  the  mere  using  of  the 
word  "Flapjack"  not  showing  an  intent  to  de- 
ceive in  the  matter  of  names. 

Shaw,  J.,  dissenting. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  F.  W.  Houser,  Judge. 

Action  by  the  Excelsior  Cereal  Milling 
Company  against  the  Taylor  Milling  Com- 
pany. Judgment  for  defendant,  and  plain- 
tiff appeals.  Affirmed  in  the  District  Court 
of  Appeal,  and  hearing  denied  in  'the  Supreme 
Court 

Donald  Barker,  of  Los  Angeles  (Arthur  R. 
Smiley,  of  New  York  City,  of  counsel),  for 
appellant 

Kenton  A.  Miller  and  Fred  W.  Smith,  both 
of  Los  Angeles,  for  respondent 

RICHARDS,  J.  This  is  an  appeal  from  a 
judgment  In  favor  of  the  defendant  after  an 
order  sustaining  its  demurrer  to  the  plain- 
tiff's complaint,  the  latter  having  declined 
to  amend. 

The  facts  of  the  case  as  set  forth  In  said 
complaint  are  briefly  these:  In  the  year 
1907,  and  long  prior  thereto,  the  Del  Monte 
Milling  Company  was  engaged  In  the  manu- 
facture and  sale  of  food  products  through- 
out California  and  adjacent  states,  in  the 
course  of  which  it  had  discovered  a  process 
for  the  blending  of  different  kinds  of  flour 
so  as  to  produce  a  compound  to  be  used 
in1  the  making  of  pancakes,  waffles,  etc., 
and  which  it  had  Introduced  to  the  trade 
and  largely  sold  under  the  name  of  "Cali- 
fornia Flapjack  Flour."  In  1907  the  Del 
Monte  Milling  Company  sold  to  the  plaintiff 
the  exclusive  right  to  use  this  process  In  the 
manufacture  of  said  compound  for  sale  in 
certain  of  the  southern  counties  of  California 
and  in  the  states  of  Nevada  and  Arizona. 
The  plaintiff  thereupon  began  the  manufac- 
ture and  sale  of  the  product  under  the  name 
of  "California  Flapjack  Flour,"  and  has 
since  continued  so  to  do,  and  has  expended 
large  sums  in  advertising  said  product  under 
said  name,  and  has  built  up  an  extensive 
trade  therein.  It  Is  also  alleged  that  because 
of  the  long-continued  use  of  said  name  the 
word  "Flapjack"  therein  has  come  to  be  un- 
derstood by  consumers  and  by  the  public  and 
the  trade  generally  to  mean  and  apply  to  the 
particular  brand  of  self-raising  flour  which 
the  plaintiff  was  making  and  selling  under 
said  name,  and  that  In  fact  up  to  the  year 
1914  no  other  like  article  of  food  had  been 
put  upon  the  market  or  sold  within  said  ter- 
ritory under  the  name  of  "Flapjack"  or  "Flap- 
Jack  Flour."  The  complaint  then  proceeds  tb 
allege  that  in  the  year  1914  the  defendant  be- 
gan the  manufacture  and  sale  of  self-raising 
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flour  to  which  at  first  It  gave  the  name  of 
"Pancake  Flour,"  but  a  year  later  this  name 
was  changed,  and  the  defendant  began  to  put 
forth  Its  said  product  under  the  names  of 
"Flapjack  Flour,"  "Los  Angeles  Best  Self- 
Rising  Flapjack  Flour,"  and  "Taylor's  Im- 
proved Flapjack  Flour,"  and  to  sell  the 
same  within  said  territory  under  said  names, 
and  that  many  persons  have  bought  the  de- 
fendant's said  products  under  the  belief  that 
they  were  obtaining  the  plaintiffs  product, 
and  have  thereby  been  deceived  to  the  plain- 
tiff's injury  and  loss.  The  complaint  prays 
for  an  injunction  against  the  defendant,  re- 
straining it  from  the  use  of  the  name  "Flap- 
jack" in  connection  with  the  product  which 
the  latter  puts  forth. 

The  defendant's  demurrer  was  general,  and 
the  trial  court  sustained  It  upon  the  broad 
ground  that  said  complaint  did  not  set  forth 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. The  correctness  of  this  ruling  is  assail- 
ed upon  this  appeal. 

We  are  of  the  opinion  that  the  trial  court 
was  not  in  error  in  its  said  ruling.  The  ap- 
pellant concedes  that  the  word  "Flapjack" 
and  the  phrase  "Flapjack  Flour"  are  gener- 
ic terms  which  could  not  be  made  the  subject 
of  prior  or  exclusive  appropriation  as  or  by 
means  of  a  trade-mark,  and  the  plaintiff  lays 
no  claim  to  the  possession  of  any  exclusive 
right  thereto  or  to  the  use  thereof  upon  that 
ground.  This  phase  of  the  case  being  dis- 
posed of  by  this  admission,  the  only  remain- 
ing basis  upon  which  the  plaintiff  could  predi- 
cate a  claim  of  right  to  prevent  the  defend- 
ant's use  of  said  terms  In  marketing  its  own 
product  would  be  that  by  such  appropriation 
and  use  of  said  terms  the  defendant  was  in- 
dulging in  a  fraudulent  practice,  to  the  plain- 
tiff's Injury,  which  it  would  be  the  duty  of  a 
court  of  equity  to  enjoin. 

[1 , 2]  There  can  be  no  question  but  that 
upon  proper  averments  and  proof  of  fraudu- 
lent intent  and  conduct  on  the  part  of  a  de- 
fendant in  so  duplicating  the  plaintiff's  prod- 
uct or  imitating  the  name  or  content  of  its 
wares,  or  the  place  or  places  of  sale,. as  to 
deceive  the  public  into  the  notion  that  it  was 
in  fact  entering  the  plaintiff's  store  or  buy- 
ing the  plaintiff's  goods,  a  court  of  equity 
will  enjoin  the  further  pursuit  of  such  fraud- 
ulent purpose  and  practices.  The  leading 
case  In  this  state  upon  that  subject  is  the 
case  of  Weinstock-Lubin  Co.  v.  Marks,  109 
Cal.  529,  42  Pac.  142,  30  L.  R.  A.  182,  50 
Am.  St.  Rep.  57,  in  which  the  Supreme  Court 
in  a  very  full  and  well-reasoned  opinion  lays 
down  the  law  of  such  a  case.  On  the  other 
hand,  it  is  equally  well  settled  by  the  case 
of  Ounston  v.  Los  Angeles  Van  &  Storage  Co., 
165  Cal.  89,  131  Pac.  115,  that  where  the  plain- 
tiff has  no  exclusive  right  by  way  of  trade- 
mark in  the  use  of  a  particular  name  or 
term  in  the  description  of  his  business  or 
product,  he  may  not  rely  upon  the  mere  sim- 
ilarity of  names  or  terms  employed  by  a  com- 
petitor to  establish  fraud  or  Justify  an  In- 


junction, but  that  in  order  to  obtain  such  re- 
lief the  plaintiff  in  such  a  case  must  aver  and 
prove  such  a  condition  of  unfair  trade  deal- 
ing on  the  part  of  the  competitor  in  the  way 
of  duplication,  imitation,  advertising,  and  so- 
liciting as  would  amount  to  a  showing  of 
willful  fraud,  imposition,  and  deceit  The 
case  of  Italian-Swiss  Colony  v.  Italian  Vine- 
yard Co.,  158  Cal.  252,  110  Pac.  913,  32  L.  R. 
A.  (N.  S.)  439,  is  also  instructive  upon  this 
subject,  the  court  therein  holding  that  in  the 
absence  of  a  right  in  the  plaintiff  to  the  use 
of  a  particular  name  or  term  as  a  trade-mark 
the  law  will  only  afford  him  protection 
against  the  unfair  competition  of  one  who 
seeks  by  imitation  of  label  or  package  or 
other  artifice  to  induce  persons  to  deal  with 
him  In  the  belief  that  they  are  dealing  with 
the  plaintiff  or  buying  his  wares.  "If,"  as 
the  court  says,  "the  defendant  can  be  shown 
to  have  put  up  his  product  with  Intent  to 
palm  It  off  as  that  of  plaintiff,  and  if  It  does 
in  fact  tend  to  mislead  the  purchasing  public, 
a  case  is  made  out,  even  though  the  plain- 
tiff has  shown  no  exclusive  right  In  any 
trade-mark  or  trade-name." 

[3]  An  examination  of  the  plaintiff's  com- 
plaint herein  In  the  light  of  these  cases  will 
disclose  how  far  short  it  comes  of  measuring 
up  as  to  its  facts  with  the  case  of  Welnstock- 
Lubln  Co.  v.  Marks,  supra,  and  also  how  far 
it  falls  to  bring  the  plaintiff's  case  within  the 
law  as  laid  down  in  the  two  later  cases  above 
cited.  While  it  is  true  that  the  defendant 
does  make  use  of  the  old  and  familiar  word 
"Flapjack,"  already  in  use  by  the  plaintiff  in 
relation  to  its  own  product,  it  does  not  other- 
wise make  any  attempt  to  deceive  the  public 
by  a  duplication  of  names.  The  plaintiff's 
article  of  merchandise  is  put  forth  under 
the  name  of  "California  Flapjack  Flour." 
The  defendant's  product  Is  marked  under  the 
names  "Los  Angeles  Best  Self-Rising  Flap- 
jack Flour"  and  "Taylor's  Improved  Flap- 
jack Flour."  Not  only  is  there  thus  display- 
ed the  very  opposite  of  an  intent  to  deceive- 
in  the  matter  of  names,  but  in  addition  to- 
this  the  plaintiff  makes  no  pretense  at  any 
showing  that  the  defendant,  in  placing  its 
product  upon  the  market  under  these  dis- 
tinctive names,  has  done  anything  in  the  way 
of  duplicating  the  wrappings  or  imitating  the 
packages  containing  the  plaintiff's  wares,  or 
of  doing  anything  whatever  in  the  way  of 
advertising  or  soliciting  which  would  have 
a  tendency  to  deceive  or  mislead  the  pur- 
chasing public  into  the  impression  that  they 
were 'buying  the  plaintiff's  wares.  Clearly, 
In  the  absence  of  such  essential  averments. 
It  fails  to  state  a  cause  of  action. 

Judgment  affirmed. 

We  concur:  WASTE,  P.  J.;  KERRI- 
GAN, J. 

Opinion  of  Supreme  Court  in  bank  denying; 
hearing. 

PER  CURIAM.  Hearing  denied. 
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SHAW,  J.  I  dissent  from  the  order  denying 
a  rehearing  and  refusing  a  transfer  of  this 
case  to  the  Supreme  Court 

The  case  comes  directly  within  the  prin- 
ciple established  by  this  court  In  Weinstock, 
Lubin  &  Co.  v.  Marks,  109  Cal.  529,  42  Pac. 
142,  80  L.  R.  A.  182,  50  Am.  St  Rep.  57,  and 
Banzhaf  v.  Chase,  150  Cal.  180,  88  Pac.  704. 
The  principle  Is  that  one  who,  with  Intent  to 
defraud  the  plaintiff,  uses  any  artifice,  device, 
or  label  on  his  own  goods  to  deceive  the 
plaintiff's  customers  into  the  belief  that  they 
are  buying  the  plaintiff's  goods  and  thereby 
Induces  them  to  buy  the  defendant's  goods  he 
is  liable  in  damages  for  the  Injury  thus 
caused  to  the  trade  of  the  plaintiff.  The 
complaint  In  the  present  case  sets  forth  facts 
which  bring  It  within  this  principle.  The 
device  used  was  putting  a  label,  including 
the  word  "Flapjack"  on  the  defendant's  flour 
whereby  It  led  plaintiff's  customers  to  be- 
lieve they  were  purchasing  flour  sold  by  the 
plaintiff  under  that  label.  The  error  in  the 
opinion  is  in  assuming  that  this  device  could 
not,  as  a  matter  of  law,  have  deceived  the 
plaintiff's  customers.  The  complaint  alleges 
that  it  did  and  the  court  should  not  and 
could  not  properly  hold  that  this  allegation 
Is  on  its  face  Impossible.  It  might  not  de- 
ceive all  persons,  but  the  case  is  made  out 
if  it  deceives  a  sufficient  number  to  consti- 
tute a  substantial  injury  to  plaintiff's  trade 
and  the  deceit  was  practiced  with  the  intent 
to  defraud  plaintiff.  The  allegation  is  suffi- 
cient and  the  fact  could  only  be  determined 
by  the  evidence.  The  case  Involved  nothing 
more  than  the  sufllclency  of  the  allegations. 


PEOPLE  v.  BOSENCRANTZ.    (Cr.  679.) 

(District  Court  of  Appeal,  Second  District  Divi- 
sion 1,  California.   Nor.  10,  1919.) 

1.  Criminal  law  <g=1159(3)  —  appellate 

COURT  MAY  NOT  RECONCILE  CONFLICTING  TES- 
TIMONY. 

Where  evidence  was  sufficient  to  justify  con- 
viction, appellate  court  has  no  concern  with 
attempt  to  reconcile  conflicting  testimony. 

2.  Criminal  law  «=>371(3)— Passing  other 
checks  without  funds  in  bank  admissi- 
ble to  show  intent. 

In  a  prosecution  for  passing  a  check  drawn 
on  a  bank  without  having  funds  therein,  evi- 
dence of  similar  transactions  with  other  per- 
sons is  admissible  to  show  intent 

3.  Criminal  law  <8=374— Passing  other 
checks  without  funds  not  admissible 
without  showing  of  reason  for  return 

OF  CHECK. 

In  prosecution  for  passing  a  check,  drawn 
on  a  bank  without  having  funds  therein,  evi- 
dence of  passing  other  checks  is  inadmissible, 
where  there  is  no  showing  why  the  bank  return- 
ed the  checks. 


4.  Criminal   law  <S=>1169(11)— Erroneous 

ADMISSION  OF  EVIDENCE  OF  OTHER  FRAUDU- 
LENT  TRANSACTIONS   PREJUDICIAL  ERROR. 

Where,  in  prosecution  for  passing  a ,  check 
drawn  on  a  bank  without  having  funds  therein, 
accused  explained  the  transaction,  erroneous 
admission  of  evidence  of  passing  of  other  check, 
no  explanation  being  given  as  to  why  bank 
returned  them  is  prejudicial  error,  in  view  of 
instruction  rejecting  the  checks  themselves,  but 
refusing  to  strike  the  oral  testimony  of  the  pass- 
ing. 

Appeal  from  Superior  Court,  San  Diego 
County ;  T.  L.  Lewis,  Judge. 

Evelyn  Rosencrantz  was  cenvicted  of  pass- 
ing a  check  on  a  bank  without  funds  therein, 
and  from  the  conviction  and  the  order  deny- 
ing a  new  trial  she  appeals.  Judgment  and 
order  reversed. 

M.  M.  Gordon,  of  San  Diego,  for  appellant. 

U.  S.  Webb,  Atty.  Gen.,  Joseph  L.  Lewin- 
sohn,  Deputy  Atty.  Gen.,  and  Jerry  H.  Powell, 
of  Los  Angeles,  for  the  People. 

JAMES,  J.  Appeal  from  a  Judgment  of  im- 
prisonment and  from  an  order  denying  to  the- 
defendant  a  new  trial. 

[1]  The  appellant  was  convicted  of  a  felo- 
ny, the  specific  offense  charged  in  the  Infor- 
mation being  that  she  feloniously  and  fraud- 
ulently made  and  passed  a  check  drawn  upon 
a  San  Diego  bank  for  the  sum  of  $45  without 
having  money  or  credit  at  that  bank  with 
which  to  meet  the  demand.  The  evidence 
was  sufficient  to  justify  the  conclusion  that 
the  check  had  been  passed  as  charged  in  the 
information,  although  had  the  jury  believed 
the  statements  made  by  the  appellant  in  her  ■ 
testimony  it  might  have  reached  a  contrary- 
verdict  However,  this  court  has  no  concern, 
with  any  attempt  to  here  reconcile  conflicting 
testimony,  but  such  a  condition  of  the  case 
does  become  important  in  considering  certain 
objections  urged  to  the  introduction  of  testi- 
mony, rulings  as  to  which  are  assigned  as  er- 
rors of  the  court  arising  during  the  course  of 
the  trial. 

[2,  S]  The  prosecution  not  only  made  proof' 
of  the  passing  of  the,  particular  check  set  out  . 
In  the  Information,  but  showed  transactions, 
had  at  a  prior  time  between  the  appellant  and 
persons  other  than  the  original  complainant: 
herein.  This  testimony,  if  complete,  was  ad- 
missible under  the  well-known  rule  that  like, 
fraudulent  acts  may  be  shown  against  a  de- 
fendant so  accused  in  order  to  Illustrate  the. 
Intent  with  which  the  particular  act  wast 
committed.   Here  the  attempt  was  to  show- 
that  other  checks  had  been  passed  by  appel- 
lant which  were  not  paid  because  of  insuffi-. 
clent  funds  or  credit  at  the  bank  upon  which, 
they  were  drawn.  The  testimony  as  to  three . 
of  such  Instances  fell  short  of  showing  the. 
reason  why  the  check  so  issued  and  passed, 
was  not  paid  by  the  bank  upon  which  it  was ; 
drawn;  in  other  words,  there  was  no  evl-. 
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dence  showing  why  the  respective  banks  re- 
fused payment  of  the  checks.  The  witnesses 
were  allowed  to  testify  that  they  paid  appel- 
lant money  and  took  her  check,  and  that  the 
check  was  sent  to  "the"  bank  and  returned. 
In  one  case  a  witness  testified  that  "she 
thought"  that  the  check  had  been  presented 
to  a  bank,  but  she  had  no  actual  knowledge 
as  to  the  fact  For  aught  that  appeared  in 
testimony,  in  each  of  these"  instances  involv- 
ing prior  claimed  fraudulent  acts  of  appel- 
lant many  reasons  may  have  existed  oth- 
er than  that  the  appellant  had  not  suffi- 
cient credit,  which  led  the  banks  to  return 
the  checks.  The  checks  themselves,  when 
offered  in  evidence,  were,  upon  objection, 
rejected  by  the  court,  but  the  court  refus- 
ed to  strike  out  the  oral  testimony  that 
had  been  given  concerning  the  passing  of 
them.  There  was  therefore  carried  to  the 
jury  the  suggestion  that  these  transactions 
may  have  been  fraudulent,  and  the  effect  may 
have  been  to  Influence  the  jury  In  passing  up- 
on the  credibility  of  the  defendant  as  a  wit- 
ness. We  have  before  stated  that  she  gave 
an  explanation  with  reference  to  the  particu- 
lar transaction  charged,  which,  If  believed, 
would  have  resulted  In  a  verdict  of  acquittal. 
The  court  directly  invited  to  the  attention  of 
the  jury  the  consideration  of  the  evidence  re- 
ferring to  the  previous  transactions  by  In- 
structing the  Jury  as  to  the  purpose  for  which 
such  evidence  was  received.  We  think  that 
the  testimony,  not  being  completed  with  a 
showing  as  to  why  the  checks  were  not  paid 
by  the  banks,  should  have  been  withdrawn 
from  the  consideration  of  the  juVy  and  strick- 
en from  the  record. 

[4]  We  think  It  cannot  be  said  that  a  mis- 
carriage of  justice  has  not  resulted.  After 
hearing  the  defendant's  testimony  the  jury 
might  have  adopted  her  version  of  the  trans- 
action charged ;  with  the  evidence  of  previ- 
ous transactions  of  alleged  like  kind,  the  jury 
would  most  likely  have  drawn  the  Inference 
that  in  the  prior  transactions  appellant  had 
committed  similar  offenses,  without  under- 
standing that  that  proof  failed  to  establish 
that  the  acts  so  described  were  guilty  ones. 

The  claim  as  to  other  alleged  errors,  as 
made  by  appellant,  we  think,  is  without 
merit 

The  judgment  and  order  are  reversed. 
We  concur:  CONREY,  P.  J.;  SHAW,  J. 


JOHNSON  v.  BEOWN  et  aL    (No.  8164.) 
(Supreme  Court  of  Oklahoma.    Dec.  23,  1919.) 
(Syllabus  by  the  Court.) 

Guardian  and  wabd  «=»25— Evidence  not 
sufficient  to  show  fraud  justifying  ke- 
moval  of  guabdian. 
Record  examined,  and  held  that  there  was 

no  evidence  adduced  at  the  trial  reasonably 


tending  to  support  the  judgment  of  the  trial 
court  appealed  from. 

Appeal  from  District  Court,  Okfuskee  Coun- 
ty; Geo.  C.  Cram,  Judge. 

Petition  by  Joslah  Brown  and  another 
against  D.  W.  Johnson,  guardian  of  Katie 
Brown,  a  minor,  for  his  removal  as  guardian. 
A  refusal  by  the  county  court  to  discharge 
the  guardian  was  reversed  by  the  district 
court  and  the  guardian  appeals.  Reversed 
and  remanded,  with  directions. 

J.  B.  Patterson,  of  Okemah,  and  Stuart 
Cruce  Sc  Cruce,  of  Oklahoma  City,  for  plain- 
tiff in  error. 

J.  L.  Skinner  and  W.  T.  Anglln,  both  of 
Holdenville,  for  defendants  In  error. 

KANE,  J.  This  is  an  appeal  from  the  ac- 
tion of  the  district  court  of  Okfuskee  county 
in  reversing  the  action  of  the  county  court 
of  said  county  in  refusing  to  discharge  the 
plaintiff  in  error,  D.  W.  Johnson,  as  guardian 
of  the  estate  of  Katie  Brown,  a  minor. 

The  facts  out  of  which  this  controversy 
arose  may  be  briefly  summarized  as  follows: 

Katie  Brown  was  a  mixed-blood  Creek  mi- 
nor over  the  age  of  14  years  and  the  owner 
of  a  quite  valuable  estate,  and  Joslah  Brown, 
her  father,  was  the  duly  appointed  guardian 
of  her  person  and  her  estate.  For  some  rea- 
son not  necessary  to  a  decision  of  the  ques- 
tion presented  for  review,  Joslah  Brown 
and  Katie  Brown  became  convinced  that  It 
was  desirable'  to  have,  another  person  ap- 
pointed guardian  in  conjunction  with  Joslah 
Brown,  and  Alva  E.  Smith,  who  at  that 
time  resided  at  Dustln,  in  Okfuskee  county, 
was  agreed  upon  as  a  proper  person  to  act 
In  this  capacity.  Upon  this  decision  being 
reached  Mr.  McLennan,  who  at  that  time 
was  acting  as  counsel  for  the  Browns,  filed 
a  petition  in  the  county  court  of  Okfuskee 
county,  asking  for  the  appointment  of  Mr. 
Smith.  This  petition  was  filed  about  the 
24th  day  of  March,  1915,  and  was  set  for 
hearing  on  the  30th  day  of  the  same  month. 
On  the  date  set  for  the  hearing  Joslah 
Brown,  the  guardian,  and  Katie  Brown,  the 
minor,  appeared  in  person  and  by  their  coun- 
sel, Mr.  Huddleston,  before  the  county  court, 
and  filed  a  protest  against  the  appointment 
of  Alva  E.  Smith  as  guardian,  stating  that 
they  did  not  know,  at  the  time  they  signed 
the  application  for  the  appointment  of  the 
guardian,  that  It  contained  a  request  for  the 
appointment  of  Mr.  Smith.  In  addition  to 
this  protest,  Joslah  Brown  on  the  same  date 
filed  his  resignation  as  guardian  of  the  estate 
of  Katie  Brown,  and  Katie  Brown  filed  a 
written  request,  nominating  and  naming  D. 
W.  Johnson,  plaintiff  In  error  herein,  as  her 
guardian.  Acting  upon  this  nomination  and 
upon  the  evidence  before  him,  the  county 
judge  made  a  finding  and  order,  appointing 
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D.  W.  Johnson  as  guardian  of  the  estate  of 
Katie  Brown,  whereupon  Mr.  Johnson  gave 
bond  and  took  the  oath  as  guardian,  as  re- 
quired by  law.  This  order,  appointing  Mr. 
Johnson  guardian,  was  made  on  the  31st 
day  of  March,  1916,  and  no  appeal  was  ever 
prosecuted  therefrom.  Thereafter,  on  the 
10th  day  of  April,  1915,  Joslah  Brown  and 
Katie  Brown  filed  a  petition  In  the  county 
court,  praying  for  the  removal  of  Johnson 
as  guardian,  in  which  they  alleged  that  the 
appointment  of  Mr.  Johnson  as  guardian 
was  procured  by  fraud,  and  further  alleged, 
in  a  general  way,  that  Johnson  was  unfit  to 
act  as  guardian  for  the  estate  of  Katie 
Brown,  etc.  Upon  a  full  hearing  of  this  pe- 
tition the  county  court  refused  to  remove 
Mr.  Johnson  as  guardian,  and  thereafter, 
upon  a  trial  de  novo  on  appeal,  the  district 
court  reversed  the  order  of  the  county  cotat, 
and  entered  an  order,  not  only  removing 
Mr.  Johnson  as  guardian  of  the  estate  of 
Katie  Brown,  but  appointing  Mr.  McLennan 
in  his  place.  It  is  to  reverse  this  order  that 
this  proceeding  in  error  was  commenced. 

In  this  court  counsel  for  the  Browns  say 
in  their  brief  that,  "in  the  light  of  the  re- 
cent case  of  Parker  v.  Lewis,  45  Okl.  807, 
147  Pac.  810,  we  concede  that  the  district 
court  was  powerless  to  make  the  direction 
as  to  who  should  be  appointed  guardian," 
so  the  question  of  the  Jurisdiction  of  the  dis- 
trict court  to  appoint  Mr.  McLennan  is  out 
of  the  case. 

The  theory  upon  which  the  proceeding  for 
the  removal  of  Mr.  Johnson  was  commenced 
and  prosecuted  is  stated  by  counsel  for  the 
Browns  In  their  brief  as  follows: 

"The  decisive  issue  In  the  trial  of  this  case 
and  the  decisive  issue  involved  in  this  case,  as 
cousel  say,  was  whether  or  not  Johnson  should 
be  removed  as  guardian.  The  sole  ground  that 
defendants  in  error  relied  upon  in  the  district 
court,  and  the  sole  ground  that  we  rely  upon 
now,  is  that  in  effect  a  fraudulent  consent  and 
nomination  was  procured  at  the  beginning  from 
the  minor,  Katie  Brown,  to  the  appointment  of 
D.  W.  Johnson  as  her  guardian.  If  this  is  not 
sufficient  ground  for  removal  of  a  guardian  in  a 
case  of  this  kind,  the  attack  being  made  as  it 
was,  then  we  concede  that  plaintiff  in  error 
should  prevail." 

In  view  of  these  concessions  it  becomes 
unnecessary  to  notice  any  other  question 
than  the  one  thus  presented.  And  on  this 
question  we  deem  it  sufficient  to  say  that 
we  have  examined  the  record  very  closely 
for  the  purpose  of  discovering,  if  possible, 
the  evidence  upon  which  the  charge  is  based 
that  Katie  Brown  was  induced  by  fraud  to 


agree  to  the  appointment  of  Mr.  Johnson 
as  her  guardian,  and  are  unable  to  find  a 
particle  of  evidence  to  that  effect.  The  evi- 
dence shows  that  the  Browns  came  to  Ok- 
fuskee on.  the  morning  of  the  day  set  for  the 
hearing  of  their  petition  to  appoint  Alva  E. 
Smith  as  guardian,  and  voluntarily  called 
upon  Mr.  Huddleston,  a  lawyer  of  that 
place,  for  advice  in  the  premises.  It  appears 
that  the  Browns  had  become  dissatisfied 
with  the  nomination  of  Mr.  Smith,  and 
wished  to  nominate  some  other  person  as 
guardian.  Their  first  choice  was  Mr.  Will 
Brown,  an  uncle  of  the  girl  and  a  brother 
of  Joslah  Brown,  and,  upon  it  being  dis- 
covered that  he  was  disqualified,  then  Mr. 
Johnson  was  nominated  In  his  place.  We 
are  unable  to  find  any  evidence  of  any  un- 
due influence  on  the  part  of  Mr.  Huddleston, 
or  any  other  person,  in  bringing  about  this 
appointment.  Mr.  Johnson  Is  a  reputable 
banker  at  Okfuskee,  and  is  concededly  a  suit- 
able person  to  act  as  guardian.  Even  if  his 
nomination  was  suggested  to  Katie  Brown 
by  Mr.  Huddleston,  as  charged  by  opposing 
counsel,  it  cannot  be  said  that  this  was  bad 
advice  to  give  his  clients.  There  is  some 
complaint  made  of  the  conduct  of  Mr.  Hud- 
dleston in  appearing  as  counsel  for  the 
Browns,  thus  displacing  Mr.  McLennan,  who 
had  previously  acted  in  that  capacity.  But 
whatever  ground  of  complaint  Mr.  McLennan 
may  have  had  on  that  score,  we  are  satisfied 
that  the  Browns  have  no  reason  to  complain 
of  the  advice  or  counsel  given  to  them  by 
Mr.  Huddleston,  or  to  charge  him  with  fraud 
or  undue  influence  in  the  matter  of  the  ap- 
pointment of  Mr.  Johnson. 

Upon  the  evidence  introduced  in  the  county 
court  it  was  found  that  Johnson  was  a  suit- 
able person  to  act  as  guardian  for  Katie 
Brown,  and  this  much  is  now  conceded.  It 
was  also  found  as  a  fact  that  the  nomination 
of  Mr.  Johnson  was  not  procured  by  fraud. 
In  view  of  the  foregoing  concessions,  the 
district  court  must  have  reversed  the  Judg- 
ment of  the  county  court  upon  the  sole  ground 
now  "urged  by  counsel  that  the  nomination 
of  Mr.  Johnson  by  Katie  Brown  was  procured 
by  fraud. 

Finding  no  evidence  in  the  record  to  sup- 
port this  conclusion,  it  follows  that  the  Judg- 
ment of  the  district  court  must  be  reversed, 
and  the  cause  remanded,  with  directions 
to  enter  an  order  affirming  the  Judgment  of 
the  county  court 

OWEN,  C.  J.,  RAINET,  V.  O.  J.,  and 
PITCHPORD,  JOHNSON,  HIGOINS,  and 
BAILEY,  JJ.,  concur. 


Digitized  by 


Google 


212 


188  PACIFIC  REPORTER 


(OkL 


SEWARD  et  al  v.  JOHNSON.    (No.  8662.) 

(Supreme  Court  of  Oklahoma.    Nov.  25,  1010. 
Rehearing  Denied  Jan.  6,  1020.) 

(ByUahut  by  the  Court.) 

Divoece  <S=254 — On  award  of  lard  as  ali- 
mony AS  SUPPOBT  FOB  WIFE  AND  HI  NOB  CHILD 
DEED  BT  WIFE  CONVEYS  ABSOLUTE  ESTATE. 

Section  4060,  Rev.  Laws  1010,  authorizes 
and  empowers  the  district  court  in  a  divorce  ac- 
tion, where  the  wife  sues  the  husband  for  di- 
vorce, the  custody  of  their  minor  child  and  for 
permanent  alimony,  and  where  the  wife  is  grant- 
ed a  divorce  on  account  of  the  aggression  of  the 
husband  and  awarded  the  exclusive  custody  of 
their  minor  child,  and  the  court  awarded  to  the 
wife  as  permanent  alimony  the  undivided  one- 
half  interest  of  the  husband  in  a  tract  of  land 
owned  by  them  jointly  for  the  support  of  her- 
self and  the  minor  child,  held,  that  the  wife 
took  all  the  title  of  the  husband  in  and  to  said 
land,  and  her  deed  to  the  same  made  to  the 
plaintiffs  after  said  decree  became  final  convey- 
ed the  land  to  the  plaintiffs  free  from  all  claims 
of  said  minor  child  for  support  and  mainte- 
nance. 

Error  from  District  Court,  McClain 
County. 

Proceeding  by  James  B.  Seward  and  an- 
other against  W.  H.  Johnson,  Individually 
and  as  guardian  of  Roy  Henry  Anderson. 
Judgment  for  defendant,  and  plaintiffs  bring 
error.   Reversed  and  rendered. 

See,  also,  186  Pac.  215. 

Shartel,  Dudley  &  Shartel,  of  Oklahoma 
City,  for  plaintiffs  to  error. 

L.  T.  Cook  and  T.  P.  Pace,  both  of  Pur- 
cell,  for  defendant  in  error. 

JOHNSON,  J.  The  plaintiffs  in  error  com- 
menced this  proceeding  against  the  defend- 
ant in  error  to  reverse  the  following  judg- 
ment rendered  in  the  district  court  of  Mc- 
Clain county  on  the  4th  day  of  March,  1016: 

"Wherefore  It  is  ordered,  adjudged,  and  de- 
creed by  the  court  that  defendant,  W.  H.  John- 
son, as  guardian  of  the  estate  of  Roy  Henry 
Anderson,  minor  child  of  Delia  May  Anderson, 
is  entitled  to  the  possession  of  the  four  acres 
of  land  sued  for  herein,  and,  as  guardian  of  the 
estate  of  said  minor  child,  is  entitled  to  the 
rents  and  profits  on  the  undivided  one-half  in- 
terest of  said  lands  awarded  to  Delia  May  An- 
derson, for  the  support  of  herself  and  minor 
child,  as  shown  by  tie  order  nunc  pro  tunc  or- 
dered on  the  17th  day  of  February,  1016,  until 
said  minor  child  reaches  the  age  of  21  years, 
and  there  is  a  lien  hereby  declared  to  exist  on 
that  portion  of  land  in  controversy,  which  the 
court  in  said  divorce  action  awarded  to  said 
Delia  May  Anderson,  for  the  rents  and  profits 
from  said  land,  for  the  support  of  said  minor 
child  until  said  child  has  reached  the  age  of  21 
years.  It  is  further  ordered,  adjudged,  and  de- 
creed by  the  court  that  plaintiffs  herein  pay  the 
costs  of  this  case." 


The  parties  will  hereinafter  be  referred 
to  as  plaintiff  and  defendant  as  they  respec- 
tively appeared  in  the  trial  court. 

The  judgment  was  rendered  upon  an 
agreed  statement  of  facts.  The  essential 
facts  are  that  the  plaintiffs  purchased  the 
land  in  controversy  from  one  Alta  Traut- 
weln;  that  the  latter  purchased  the  same 
from  one  Delia  May  Anderson,  who  was 
at  the  time  the  divorced  wife  of  Nets  An- 
derson, and  about  16  months  after  being  di- 
vorced; that  the  Andersons,  while  husband 
and  wife,  acquired  title  to  the  land,  a  deed 
to  which  was  taken  to  them  jointly. 

Mrs.  Anderson  sued  her  husband  in  the 
district  court  of  McClain  county  for  divorce, 
for  the  care  and  custody  of  their  minor 
child,  and  for  permanent  alimony.  In  that 
action  the  plaintiff  was  granted  an  absolute 
divorce,  awarded  the  custody  of  the  minor 
child,  and  a  decree  for  permanent  alimony; 
the  same  being  the  land  in  controversy. 
That  case  was  docketed  in  said  court  as  fol- 
lows: 

"Delia  May  Anderson,  Plaintiff,  v.  Nels  An- 
derson, Defendant.   No.  1108." 

On  October  24,  1012,  the  following  pro- 
ceedings were  had  in  said  cause: 

"At  this  time  the  court  grants  decree  of  di- 
vorce, custody  of  minor  child,  injunction  against 
defendant,  and  gives  plaintiff  farm  in  McClain 
county,  grants  plaintiff's  attorneys  judgment 
against  defendant  in  the  sum  of  $200  attorney's 
fees. 

"Recorded,  in  Journal  4,  page  176,  October  24, 
1913.  W.  A.  Wilcoxson,  Clerk,  District  Court." 

On  February  16,  1016,  a  Journal  entry  Id 
said  cause,  though  not  signed  by  the  trial 
judge,  granting  the  plaintiff  an  absolute  di- 
vorce from  the  defendant,  awarding  to  her 
exclusive  custody  of  the  minor  child,  Roy 
Henry  Anderson,  and  perpetually  enjoining 
the  defendant  from  interfering  with  her  In 
such  custody,  and  after  making  findings 
that  the  defendant  was  the  owner  of  an  un- 
divided one-half  interest  in  the  land  in  con- 
troversy, and  that  the  plaintiff  was  the  own- 
er of  the  other  undivided  one-half  interest, 
and  that  the  same  was  mortgaged  for  $2,500 
in  favor  of  the  Alliance  Trust  Company, 
made  the  following  order  and  decree: 

"It  is  further  considered,  ordered,  adjudged, 
and  decreed  by  the  court  that  the  defendant's 
undivided  one-half  interest  in  and  to  the  above- 
described  real  estate  be,  and  the  same  hereby  is, 
set  aside  to  and  vested  in  the  plaintiff  herein, 
as  her  own  individual  property  as  permanent 
alimony,  and  that  the  defendant  be,  and  he  here- 
by is,  divested  of  any  right,  tide,  interest,  lien, 
or  estate  whatever  therein  or  thereto,  and  that 
said  defendant  be  and  he  hereby  is,  perpetually 
enjoined  and  restrained  from  claiming  or  assert- 
ing any  right,  title,  interest,  lien,  or  estate  in 
and  to  said  premises  or  any  part  thereof  ad- 
verse to  the  plaintiff;  and  it  is  further  con- 
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sidered,  ordered,  adjudged,  and  decreed  by  the 
court  that  the  plaintiff  have  judgment  against 
said  defendant  for  the  sum  of  $150  attorney's 
fees  and  for  costs  of  this  action." 

And  thereafter,  on  March  2,  1916,  another 
journal  entry  of  judgment  was  filed  in  said 
cause  wherein  the  court  made  findings  that 
the  defendant  was  owner  of  an  undivided 
one-half  Interest  In  the  land  In  controversy, 
and  that  the  plaintiff  was  owner  of  the  other 
undivided  one-half  interest  therein,  and  that 
$2,500  In  favor  of  the  Alliance  Trust  Com- 
pany, and  that  the  plain  tiff  was  entitled  to 
permanent  alimony,  an  order  and  decree 
granting  the  plaintiff  absolute  divorce  and 
awarding  her  the  custody  of  the  minor  child 
there  was  a  mortgage  upon  the  premises  for 
and  enjoining  the  defendant  from  interfer- 
ing with  such  custody,  and  wherein  it  was 
further  ordered  and  decreed  as  follows: 

"It  is  farther  considered,  ordered,  adjudged, 
and  decreed  by  the  court  that  the  defendant's 
undivided  one-half  interest  in  and  to  the  above- 
described  real  estate  be,  and  the  same  is  here- 
by, set  aside  to  and  vested  in  the  plaintiff  here- 
in for  the  support  of  plaintiff  and  her  minor 
child,  as  permanent  alimony,  and  that  the  de- 
fendant be,  and  he  hereby  is,  divested  of  any 
right,  title,  interest,  lien,  or  estate  whatever 
therein  or  thereto,  and  that  said  defendant  be, 
and  hereby  is,  perpetually  enjoined  and  re- 
strained from  claiming  or  asserting  any  right, 
title,  interest,  lien,  or  estate  in  and  to  said 
premises,  or  any  part  thereof,  adverse  to  the 
plaintiff ;  and  it  is  further  considered,  ordered, 
adjudged,  and  decreed  by  the  court  that  the 
plaintiff  have  judgment  against  said  defendant 
for  the  sum  of  $150  attorney's  fees  and  for  costs 
of  this  action.  And  it  appearing  that  through 
mistake  and  error  said  order  was  not  entered 
of  record  in  the  office  of  the  clerk  of  the  district 
court  of  said  county  on  the  24th  day  of  Febru- 
ary, 1913,  and  was  not  contained  in  the  minutes 
of  the  judge  of  said  district  court  on  the  24th 
day  of  October,  1913,  and  it  appearing  to  the 
court  that  said  judgment  of  the  court  should  be 
entered  of  record  in  the  office  of  the  clerk  of 
the  district  court  of  McClain  county,  Okl.,  as 
of  the  24th  day  of  October,  1913,  it  is  therefore 
ordered,  adjudged,  and  decreed  by  the  court 
that  the  judgment  of  said  court  as  above  set 
forth  and  found  by  this  court  now  to  be  the 
judgment  of  the  said  court  be  recorded  -as  the 
judgment  of  said  court  as  of  the  24th  day  of 
October,  1913,  and  that  the  said  record  be 
corrected  to  and  in  all  things  show  the  rendi- 
tion, filing,  and  recording  of  said  judgment  of 
the  court  as  above  set  forth  on  the  24th  day 
of  October,  1913,  the  same  as  if  said  order  as 
above  set  forth  had  been  reduced  to  writing 
and  recorded  in  full  in  the  office  of  said  district 
court  clerk  on  the  said  24th  day  of  October, 
1913.  To  which  judgment  of  the  court  appli- 
cants, James  B.  Seward  and  Mary  Seward,  ex- 
cept. Exceptions  allowed  by  the  court.  Jnmea 
B.  Seward  and  Mary  Seward  are  hereby  given 
90  days  to  prepare  and  serve  case-made,  and 
W.  H.  Johnson,  guardian,  is  given  10  days  to 
suggest  amendments  thereto;  case  to  be  settled 
on  5  days'  notice.  Supersedeas  bond  fixed  at 
$100,  and  46  days  given  in  which  to  give  same. 

"F.  B.  Swank,  Judge." 


JOHNSON  213 

P.) 

From  which  judgment  and  decree  an  ap- 
peal was  lodged  In  this  court  and  Is  still 
pending,  the  number  of  said  case  upon  the 
docket  of  this  court  being  No.  8535.  See  Se- 
ward v.  Anderson,  186  Pac.  215. 

The  plaintiffs  in  their  brief  make  eight 
assignments  of  error  as  follows: 

"(1)  Irregularity  in  the  proceedings  of  the 
court,  by  reason  of  which  plaintiffs  in  error 
were  prevented  from  having  a  fair  trial. 

"(2)  That  the  judgment  and  findings  of  the 
court  were  not  sustained  by  the  evidence. 

"(3)  Errors  of  law  occurring  at  the  trial  and 
excepted  to  by  plaintiffs  in  error. 

"(4)  The  findings  and  judgment  of  the  court 
were  contrary  to  law. 

"(5)  Were  contrary  to  the  evidence. 

"(6)  Judgment  not  supported  by  the  evidence. 

"(7)  Court  erred  in  not  rendering  judgment 
for  plaintiff. 

"(8)  The  court  erred  in  overruling  motion  of 
plaintiff  in  error  for  a  new  trial." 

All .  of  which  were  discussed  under  one 
proposition,  which  is  stated  as  follows: 

"That  the  divorce  and  decree  entered  nunc  pro 
tunc  in  the  cause  of  Anderson  v.  Anderson  vest- 
ed absolute  title  in  the  wife  to  the  real  estate 
referred  to  therein,  and  their  minor  child  has 
no  interest  therein." 

In  support  thereof  they  say: 

"In  a  divorce  proceeding,  where  an  absolute 
decree  of  divorce  is  granted  the  wife  on  account 
of  the  fault  of  the  husband,  the  court,  may, 
under  section  4969,  R.  L.  1910,  set  aside  to  vest 
in  the  wife  as  permanent  alimony  specific  real 
property  of  the  husband  and  divest  him  of  any 
interest  therein.  The  correctness  of  this  rule  is 
unchallenged  in  this  proceeding." 

Counsel  for  plaintiffs  in  error  state  the 
controversy  involved  as  follows: 

"Anderson  and  wife  jointly  owned  the  real 
estate  and  premises  in  controversy  at  ttie  time 
of  the  commencement  of  the  divorce  suit  here- 
inbefore referred  to,  and  it  is  the  contention  of 
the  plaintiffs  in  error  that  by  virtue  of  the 
divorce  decree  entered  nunc  pro  tunc  the  wife' 
was  vested  with  the  husband's  interest  in  this 
property,  and  that  she  has  a  perfect  right  to 
convey  the  same,  and  her  conveyance  passed 
absolute  title,  whereas,  upon  the  other  hand,  it 
is  the  contention  of  the  defendants  in  error  that 
under  this  decree  the  child  has  an  interest  in  the 
rents  and  profits  from  this  property  during  its 
minority;  so  the  sole  question  presented  is  the 
proper  construction  of  the  nunc  pro  tunc  de- 
cree." 

Counsel  for  the  defendant's  statement  of 
the  controversy  Involved  as  contained  in 
their  brief  Is  substantially  the  same,  as  fol- 
lows: 

"The  principal  question  involved  in  this  case 
is  whether  or  not  alimony  awarded  to  a  wife  in 
a  divorce  proceeding  for  the  support  of  herself 
and  minor  child  can  be  assigned  by  the  wife 
alone.  Of  course,  if  this  court  should  decide 
that  property  awarded  to  a  wife  as  alimony  is  a 
divorce  proceeding  for  the  support  of  herself 
and  minor  child  is  assignable,  then  this  case 
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should  be  decided  In  favor  of  plaintiffs  in  error, 
.  but,  on  the  other  hand,  if  this  court  should  take 
the  view  that  such  property  is  not  assignable, 
then  we  take  it  that  it  will  be  the  duty  of  the 
court  to  decide  this  case  in  favor  of  defendants 
in  error.  This  case  comes  to  this  court  upon 
agreed  statement  of  facts,  and  we  assume  that 
the  court  can  render  such  judgment  as  is  proper 
in  the  case." 

The  authority  of  the  trial  court  in  a  di- 
vorce proceeding  to  award  permanent  ali- 
mony to  the  wife  out  of  the  property  of  the 
husband  is  by  virtue  of  section  4968,  R.  L. 
1910,  which  Is  as  follows: 

"When  a  divorce  shall  be  granted  by  reason 
of  the  fault  or  aggression  of  the  husband,  the 
wife  shall  be  restored  to  her  maiden  name  if  she 
so  desires,  and  also  to  all  the  property,  lands, 
tenements,  hereditaments  owned  by  her  before 
her  marriage  or  acquired  by  her  in  her  own 
right  after  such  marriage,  and  not  previously 
disposed  of,  and  shall  be  allowed  such  alimony 
out  of  the  husband's  real  and  personal  property 
as  the  court  shall  think  reasonable,  having  due 
regard  to  the  value  of  his  real  and  personal 
estate  at  the  time  of  said  divorce;  which  ali- 
mony-may  be  allowed  to  her  in  real  or  personal 
property,  or  both,  or  by  decreeing  to  her  such 
sum  of  money,  payable  either  in  gross  or  in  in- 
stallments, as  the  court  may  deem  just  and 
equitable.  As  to  such  real  property  whether 
real  or  personal,  as  shall  have  been  acquired  by 
the  parties  jointly  during  their  marriage,  wheth- 
er the  title  thereto  be  in  either  or  both  of  said 
parties,  the  court  shall  make  such  division  be- 
tween the  parties  respectively  as  may  appear 
just  and  reasonable  by  a  division  of  the  prop- 
erty in  kind,  or  by  setting  the  same  apart  to  one 
of  the  parties,  and  requiring  the  other  thereof 
to  pay  such  sum  as  may  be  just  and  proper  to 
effect  a  fair  and  just  division  thereof." 

This  statute  has  frequently  been  construed 
by  this  court  to  the  effect  that  it  meant  what 
it  said.  In  the  case  of  Johnson  v.  Johnson, 
179  Pac  599,  wherein  the  same  question  as 
herein  involved,  the  court  said: 

"We  think  that  at  the  time  the  judgment  was 
rendered  the  plaintiff  was  the  equitable  owner 
in  fee  of  the  40  acres  of  land  in  controversy, 
and  as  such  owner  had  the  power  to  alienate 
or  incumber  the  same  at  will,  and  that  the  trial 
court  had  the  power  to  decree  the  same  to  the 
defendant  as  permanent  alimony  and  future 
support  for  herself  and  the  minor  children.  Ger- 
mania  National  Bank  v.  Duncan  et  aL,  161  Pac. 
1077;  Jones  v.  Jones,  164  Pac  463,  L.  R,  A. 
1917E,  921;  Davis  v.  Davis,  161  Pac.  190; 
Vick  v.  Vick,  45  Okl.  412,  145  Pac.  815." 

We  think  it  is  clear  that,  where  an  award 
for  permanent  alimony  is  made,  to  the  wife 
from  the  real  estate  owned  by  the  husband, 
the  entire  estate  in  the  land  owned  by  the 
husband  is  conveyed  to  the  wife,  and  that 
the  statute  supra  does  not  confer  upon  the 
court  the  power  to  convey  the  real  estate  of 
the  husband  to  their  children.  The  court, 
however,  by  virtue  of  another  section  of  the 
statute,  has  the  power  to  provide  for  the 
guardianship,  custody,  support,  and  educa- 


tion of  the  minor  children  of  the  marriage, 
either  before  or  after  final  judgment  in  a 
divorce  action.  Section  4968  of  the  statute, 
supra. 

The  precise  question  here  involved  is: 
Where  such  an  award  for  permanent  ali- 
mony was  made  to  the  wife  for  the  support 
of  herself  and  minor  child  from  the  land  of 
the  husband,  after  such  Judgment  has  be- 
come final,  had  the  wife  the  power  to  sell 
and  convey  the  land?  Counsel  for  the  de- 
fendant say  in  their  brief: 

"We  do  not  know  of  any  decisions  of  the  Su- 
preme Court  of  Oklahoma  that  has  decided  this 
question." 

They  take  the  position  that  the  land  is 
nonallenable  by  the  wife.  They  cite  the 
case  of  Fournler  et  al.  v.  Clutton  et  al.,  146 
Mich.  298,  109  N.  W.  425,  TLB.  A.  (N.  S.) 
179,  117  Am.  St.  Rep.  638,  10  Ann.  Cas.  392, 
as  sustaining  their  contention.  In  that  case 
the  court  had  ordered  that  the  husband  give 
to  the  wife  as  permanent  alimony  the  sum 
of  $1,000,  and  awarded  to  her  the  custody 
of  the  minor  children.  The  wife  sold  the 
judgment  for  $200,  and  afterwards  she 
brought  suit  Joined  by  the  children  to  recov- 
er from  the  party  the  amount  of  the  award 
on  the  ground  that  decree  for  alimony  is 
nonassignable.  The  Supreme  Court  of  Mich- 
igan upheld  her  contention,  and  In  an  opin- 
ion by  Carpenter,  C.  J.,  after  stating  the  con- 
tention made  in  the  case,  said: 

"The  briefs  of  counsel  and  my  own  research 
have  enabled  me  to  find  but  two  cases  touching 
the  question  of  assignability  of  decree  for  ali- 
mony, viz.  In  re  Robinson,  L.  R.  27,  Ch.  Div. 
160,  and  Kempster  v.  Evans,  81  Wis.  247  [51 
N.  W.  327]  15  L.  R.  A.  391.  Each  of  these 
cases  holds  that  such  a  decree  is  not  assignable. 
In  each  of  them  the  alimony  assigned  was  an 
annuity  not  yet  due.  While  the  circumstances 
distinguishes  these  decisions  from  the  question 
at  bar,  it  cannot  be  said  that  the  reasoning  upon 
which  they  rest  is  altogether  inapplicable  to 
this  case." 

Further  on  in  the  opinion,  and  as  a  basis 
therefor,  the  learned  judge  said: 

"It  is  based  on  the  ground,  as  heretofore  stat- 
ed, that  the  existence  of  the  right  to  assign  frus- 
trates the  purpose  of  the  law  that  alimony  shall 
be  used  for  the  maintenance  of  the  wife,  or  of 
the  wife  and  children." 

This  section  of  our  statute  was  borrowed 
from  Kansas  (Kan.  4756;  S.  1893,  f  4550). 

The  Supreme  Court  of  that  state,  in  the 
case  of  Greenwood  v.  Greenwood,  97  Kan. 
380,  155  Pac.  807,  Syl.  2,  thereof,  stated  as 
follows: 

"A  divorce  decree  providing  that  'there  is  here- 
by set  apart'  to  plaintiff  'as  her  separate  estate 
as  and  for  her  alimony'  certain  realty  to  be  held 
by  her  'in  trust"  for  her  two  children  until  the 
younger  child  became  of  age,  'and  at  the  expira- 
tion of  said  rime,  or  upon  the  death  of  both  of 
said  children  before  said  time,  the  title  of  prop- 
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erty  shall'  vest  in  plaintiff  'absolutely  and  in 
fee,'  being  utterly  barren  Of  any  description  of 
the  nature  and  purpose  of  the  trust,  failed  to 
meet  the  requirements  of  a  declaration  of  trust." 

In  that  case  the  Supreme  Court  of  Cali- 
fornia is  quoted  with  approval  in  the  case 
of  Simpson  v.  Simpson,  80  Cal.  237,  22  Pac. 
167,  wherein  it  was  said: 

"When,  upon  a  decree  of  divorce  in  favor  of 
the  wife  for  extreme  cruelty  and  habitual  drunk- 
enness of  the  husband,  the  homestead  property 
is  awarded  to  the  wife,  and  the  decree  declares 
that  the  property  so  awarded  to  her  is  to  'be 
held  *  •  *  in  trust  for  her  support,  and  for 
that  of  the  children  of  the  parties,'  no  definite 
or  certain  trust  is  created,  but  an  absolute  and 
unlimited  estate  in  the  homestead  property  is 
transferred  to  the  wife."  Simpson  v.  Simpson, 
80  Cal.  237,  22  Pac.  167. 

A  statute  of  Ohio  on  the  subject  is  al- 
most Identical  with  ours,  and  the  Supreme 
Court  of  that  state,  in  the  case  of  Herron  v. 
Herron,  47  Ohio  St  554,  25  N.  E.  420,  9  L>. 
B.  A.  667,  21  Am.  St.  Rep.  854,  construing 
the  statute,  wherein  the  facts  are  similar  to 
the  facts  In  the  instant  case,  said : 

"The  legal  effect  upon  the  allowance  was  to 
grant  to  the  wife  the  entire  interest  of  the  hus- 
band in  the  land.  It  was  not  necessary  that 
a  conveyance  should  be  made,  because  the  decree 
itself  operated  as  a  conveyance,  and  the  title 
passed  to  the  wife  eo  instanti.  This  transfer 
of  title  was  not  by  any  act  of  the  husband, 
but  by  the  fiat  of  the  court  Hence  it  is  to  the 
purpose  of  the  court  we  must  look,  and  not  to 
the  purpose  of  the  husband.  The  decree  is  not 
difficult  of  construction.  It  explains  itself. 
The  title  received  by  the  wife  was  as  full  and 
ample  as  though  a  conveyance  from  the  hus- 
band had  been  made,  and  she  took  a  title  in  fee 
simple.  *  *  *  We  are  of  the  opinion  that  the 
decree  gives  the  wife  title  to  the  land  as  a  pur- 
chaser, and  that  she  stands  in  regard  to  the 
crop  of  wheat  in  the  attitude  of  a  vendee  re- 
ceiving title  and  possession  from  a  vendor  with- 
out reservation  as  to  the  growing  crop,  and 
hence  the  husband  had  no  interest  in  the  crop 
after  the  decree,  and  no  right  to  enter  upon  the 
land  to  gather  it" 

The  agreed  statement  of  facts  sets  out 
the  chain  of  title  of  the  land  in  controversy 
showing  that  the  parties  claim  the  same 
from  a  common  source  and  contains  the 
following  stipulations: 

"That  the  above  suit  is  brought  by  plaintiffs 
to  recover  possession  of  said  four  or  five  acres 
of  land,  the  possession  of  which  is  held  by  said 
W.  H.  Johnson,  and  against  the  will  of  plain- 
tiffs, James  B.  Seward  and  Mary  Seward;  that 
plaintiffs  rely  upon  their  right  to  the  possession 
of  and  title  to  aaid  land  by  virtue  of  their  deed 
from  Alta  Trautwein,  above  set  forth,  and  by 
virtue  of  a  deed  executed  by  Delia  May  Ander- 
son, aa  above  set  forth,  and  by  virtue  of  the 
orders  of  the  court  as  above  set  forth  in  this 


stipulation ;  that  W.  H.  Johnson  claims  a  right 
to  the  possession  of  and  title  in  said  land  by 
virtue  of  being  the  guardian  of  said  Roy  Henry 
Anderson,  a  minor,  and  by  virtue  of  the  orders 
of  the  court  as  above  set  forth.  It  is  further 
agreed  that  said  W.  H.  Johnson  held  possession 
of  said  four  or  five  acres  of  land  as  above  set 
forth  adversely  and  against  the  will  of  plain  riffs 
herein  at  the  time  this  suit  was  filed,  and  has 
ever  since  held  said  possession.  Prior  to  the 
commencement  of  this  action  plaintiffs  demand-, 
ed  possession  of  said  land  of  defendant,  and 
same  was  refused." 

We  think  It  is  clear  from  a  careful  ex- 
amination of  the  entire  record  that,  by 
virtue  of  the  orders  of  the  court  awarding 
her  as  permanent  alimony  for  the  support  of 
herself  and  her  minor  child,  ail  the  hus- 
band's interest  in  the  land  was  conveyed  to 
the  wife,  and  that  the  trial  court  erred  in 
the  Judgment  rendered  herein  decreeing  the 
possession  of  the  four  acres  of  land  sued  for 
to  the  defendant,  W.  H.  Johnson,  as  guard- 
ian of  the  estate  of  Boy  Henry  Anderson, 
and  in  awarding  to  the  said  defendant  the 
rents  and  profits  on  the  undivided  one-half 
interest  of  said  land,  and  decreeing  a  lien 
upon  the  same  in  favor  of  the  defendant 
until  the  minor  reached  the  age  of  21  years. 

The  cause  is  therefore  reversed,  and  Judg- 
ment is  rendered  in  favor  of  the  plaintiffs 
quieting  their  title  to  the  land  in  controversy 
and,  for  all  costs  Incurred  herein. 

OWEN,  C.  J.,  and  PITCHPORD,  MC- 
NEILL, BAILEY,  and  HIGOINS,  JJ„  con- 
cur. 


SEWARD  et  al.  v.  ANDERSON  et  tH 
(No.  8535.) 

(Supreme  Court  of  Oklahoma.   Nov.  25,  1919.) 

Error  from  District  Court,  McClain  County. 

Proceedings  between  James  B.  Seward  and 
others  and  Delia  May  Anderson  and  others.  A 
decision  adverse  to  Seward  and  his  coparties 
was  rendered,  and  they  bring  error.  Appeal  dis- 
missed. 

Franklin  &  Mauldin,  of  Norman,  and  J.  B. 
Dudley,  of  Oklahoma  City,  for  plaintiffs  in  er- 
ror. 

L.  T.  Cook,  of  Purcell,  for  defendants  in  error. 

PER  CURIAM.  The  rules  of  law  announced 
in  the  opinion  of  the  court  of  this  date  in  cause 
No.  8562,  Seward  v.  Johnson,  186  Pac.  212, 
wherein  the  parties  and  subject-matter  are 
identical  as  herein,  are  controlling,  and  it  be- 
comes unnecessary  to  determine  the  questions 
presented  in  this  case,  therefore  the  appeal  is 
dismissed. 
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CHICAGO,  R.  I.  &  P.  RT.  CO.  v.  MON- 
TAGUE.   (No.  5983.) 

(Supreme  Court  of  Oklahoma.  Dec.  23,  1919.) 

(Syllabus  by  the  Court.) 

Carriers    «5=>381(4)  —  Evidence  insuffi- 
cient  to  sustain  verdict  fob  passenger 

EVICTED. 

Record  examined,  and  held,  that  the  evi- 
dence adduced  at  the  trial  was  not  sufficient  to 
support  the  judgment  rendered. 

Error  from  District  Court,  Comanche  Coun- 
ty; J.  T.  Johnson,  Judge. 

Action  by  Bert  Montague  against  the  Chica- 
'  go,  Rock  Island  &  Pacific  Railway  Company. 
Verdict  for  plaintiff  and  judgment  thereon, 
an'd  defendant  brings  error.  Reversed  and 
remanded,  with  direction  to  enter  judgment 
for  defendant 

O.  O.  Blake  and  R.  J.  Roberts,  both  of  El 
Reno,  W.  H.  Moore,  of  McAlester,  J.  G.  Gam- 
ble, of  Des  Moines,  Iowa,  K.  W.  Shartel,  of 
Oklahoma  City,  and  Stevens  &  Myers,  of 
Lawton,  for  plaintiff  In  error. 

McElhoes,  Ferris  &  Rhlnefort,  of  Lawton, 
for  defendant  In  error. 

KANE,  J.  This  was  an  action  commenced 
by  the  defendant  in  error,  plaintiff  below, 
against  the  plaintiff  in  error,  defendant  be- 
low, wherein  the  plaintiff  prayed  damages  in 
the  sum  of  $1,500  for  being  ejected  from  one 
of  the  defendant's  passenger  trains  at  or 
near  the  town  of  Yukon.  Hereafter,  for 
convenience,  the  parties  will  be  called  "plain- 
tiff" and  "defendant,"  respectively,  as  they 
appeared  in  the  trial  court. 

Upon  trial  to  a  Jury  there  was  a  verdict  in 
favor  of  the  plaintiff  for  $100,  upon  which 
judgment  was  duly  entered,  to  reverse  which 
this  proceeding  in  error  was  commenced. 

There  is  but  one  question  presented  for 
review,  and  that  is  the  sufficiency  of  the 
evidence  to  sustain  the  verdict  and  judgment 
rendered  below.  The  undisputed  facts  dis- 
closed at  the  trial  may  be  briefly  summarized 
as  follows: 

The  plaintiff,  with  his  wife  and  two  chil- 
dren, entered  one  of  the  passenger  trains  of 
the  defendant  at  Lawton,  for  the  purpose  of 
going  to  Oklahoma  City  to  attend  the  State 
Fair.  At  the  initial  point  of  the  trip  the 
plaintiff  purchased  a  ticket  for  his  wife  from 
Lawton  to  Oklahoma  City ;  the  children  being 
apparently  under  age,  no  transportation  was 
provided  for  them.  When  the  train  auditor 
passed  through  the  train  for  the  purpose  of 
taking  up  tickets  and  collecting  fares,  the 
plaintiff,  for  his  own  transportation,  tender- 
ed a  live  stock  contract  authorizing  him  to* 
ride  upon  a  freight  train  between  Lawton  and 


Oklahoma  City  for  the  purpose  of  accompany- 
ing a  carload  shipment  of  sheep  as  a  care- 
taker, section  9  of  which  provided  as  follows: 

"That  this  contract  does  not  entitle  the  holder 
thereof  or  any  other  person,  to  ride  on  any  train 
except  on  train  in  which  the  live  stock  is  trans- 
ported, and  then  only  for  the  purpose  of  caring: 
for  Buch  live  stock,"  etc. 

The  auditor  refused  to  accept  this  pass  for 
the  reason  that  the  shipment  of  sheep  was 
not  being  transported  in  his  train  and  plain- 
tiff paid  cash  fare  to  Anadarko,  at  which 
point  passengers  for  Oklahoma  City  changed 
cars  and  there  was  also  a  change  of  train 
auditors.  Plaintiff,  his  wife,  and  two  chil- 
dren, changed  cars  at  Anadarko,  and,  when 
the  auditor  passed  through  collecting  tickets 
and  fares  after  leaving  this  point,  the  plain- 
tiff again  tendered  his  stock  pass,  which  was 
rejected  for  the  same  reason,  whereupon  the 
plaintiff  paid  his  cash  fare  to  Chlckasha. 
This  time  the  auditor  told  the  plaintiff  that 
he  could  not  ride  in  a  passenger  train  on  that 
sort  of  a  pass  and,  after  punching  his  wife's 
ticket,  advised  the  plaintiff  to  purchase  a 
ticket  from  Chlckasha  to  Oklahoma  City, 
which  the  plaintiff  subsequently  did.  The 
plaintiff  testified  that,  In  conversation  with 
the  agent  at  Chlckasha  while  purchasing  the 
ticket,  the  agent  suggested  that  he  present  his 
live  stock  contract  or  pass  and  have  the  same 
refused,  and  that  if  there  was  any  refund 
coming  to  him,  because  of  this  refusal,  he 
would  be  in  position  to  obtain  the  same  al- 
though he  had  paid  his  fare  or  purchased  a 
ticket  The  plaintiff  took  a  receipt  from  the 
Chlckasha  agent  for  the  ticket  from  Chlck- 
asha to  Oklahoma  City.  At  El  Reno  there 
was  another  change  of  cars  and  of  train  au- 
ditors, and  the  plaintiff,  with  his  wife  and 
two  children,  took  seats  In  the  chair  car  on 
the  north  side  about  three  seats  from  the 
front  of  the  car.  The  auditor,  upon  entering 
the  car,  called  for  tickets,  and  as  he  ap- 
proached the  plaintiff  observed  that  he  was 
sitting  next  to  the  aisle,  and  that  his  wife  was 
reclining  near  him  in  the  same  seat  apparent- 
ly asleep,  next  the  window,  and  that  the  two- 
children  sat  opposite  facing  them  in  a  turned 
seat.  The  plaintiff  tendered  the  auditor  one 
full-fare  ticket  and  the  live  stock  contract 
without  any  comment,  he  says.  The  auditor 
says  the  plaintiff  nodded  toward  his  wife  and 
saying,  "My  wife,"  as  he  handed  the  ticket 
and  pass  to  him.  The  auditor  advised  the- 
plaintiff  that  the  live  stock  contract  was  not 
good  for  transportation  upon  a  passenger 
train,  and  plaintiff  answered  that  he  had  paid 
all  the  fare  he  Intended  to  pay ;  that  he  was 
not  going  to  pay  any  more  fare.  Later,  the- 
conductor  came  to  him  (the  plaintiff)  and 
again  explained  to  him  that  the  live  stock 
contract  was  not  good  for  transportation  oa 
a  passenger  train  and  advised  him  to  buy  a 
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ticket  for  himself  or  pay  his  fare  or  he  would 
be  compelled  to  eject  him  from  the  train  at 
Yukon.  The  plaintiff  made  the  same  reply 
as  formerly,  that  he  was  not  going  to  pay 
any  more  fare  than  he  had  paid.  As  the 
train  approached  Yukon,  the  auditor,  conduc- 
tor, and  other  trainmen  again  expostulated 
with  plaintiff  advising  him  to  buy  a  ticket  or 
pay  his  fare.  The  plaintiff,  still  refusing  to 
pay  any  fare,  was  ejected  without  force  or 
violence,  and,  Just  before  leaving  the  car, 
stopped  and  took  the  names  of  several  per- 
sons whom  he  wished  as  witnesses  to  the 
transaction  and  told  his  wife  to  wait  for  him; 
that  be  would  be  in  on  the  next  train.  After 
remaining  at  Yukon  about  an  hour,  the 
plaintiff  took  the  first  train  east,  reaching 
Oklahoma  City  about  midnight,  where  he 
found  his  wife  and  children. 

The  manner  in  which  the  plaintiff  handled 
his  wife's  transportation  throughout  the  Jour- 
ney is  told  in  the  following  portion  of  his 
testimony: 

"Q.  You  stated  that  your  wife,  a  few  min- 
utes ago,  had  her  own  transportation.  That 
was  true?  A.  Yes,  sir. 

"Q.  Did  you  give  your  wife's  transportation 
to  the  auditor  or  the  conductor  of  the  train  from 
Lawton  to  Anadarko,  or  did  she  give  that  to 
him?  A.  She  gave  it  to  him  from  Lawton  to 
Anadarko. 

"Q.  From  Anadarko  to  Chickasha  when  he 
came  and  commanded  fare  from  her,  did  she 
give  that  to  the  auditor,  give  her  own  trans- 
portation to  the  auditor?  A.  She  handed  it  to 
me  and  I  handed  it  to  him. 

"Q.  From  Chickasha  to  El  Reno  was  there 
any  collection  made  of  her  fare  from  her  or 
from  you?  A.  From  Chickasha  to  El  Reno  I 
was  in  the  smoker  part  of  the  time,  and  when 
I  paid  my  fare  I  was  in  the  smoker;  I  was 
not  with  her. 

"Q.  From  El  Reno  to  Oklahoma  when  the 
auditor  came  around  to  collect  the  fares  you 
say  she  didn't  give  her  fare  to  the  auditor, 
hut  you  did  give  one  full  fare  and  this  stock 
contract  to  the  auditor  at  that  time?  A.  I  did, 
together. 

"Q.  She  was  lying  down  there  asleep  at  that 
time?    A.  Yes,  sir. 

"Q.  Why  didn't  you  ask  her  to  give  the  audi- 
tor her  fare  at  the  time  he  took  this  full  fare  for 
your  own  ,  transportation  ?  A.  I  was  not  col- 
lecting tickets.  I  didn't  know  but  what  she  had 
already  given  it  to  him  before  that." 

In  presenting  their  sole  ground  for  reversal, 
.counsel  for  defendant  say  in  their  brief: 

;  "We  believe  there  was  not  sufficient  evidence 
of  the  good  faith  of  the  plaintiff  to  justify  the 


verdict  of  the  jury  and  that  there  was  not  suf- 
ficient evidence  showing  that  the  plaintiff  had 
tendered  transportation  to  the  auditor  or  con- 
ductor near  Yukon  which  was  sufficient  to  en- 
title him  to  ride  upon  the  defendant's  train  as 
a  passenger." 

We  agree  with  counsel  that  there  was  no 
evidence  whatever  tending  to  show  good  faith 
on  the  part  of  the  plaintiff,  conceding  the 
testimony  of  the  plaintiff  on  this  point  to  be 
true.  In  our  judgment  it  tends  more  strong- 
ly to  show  bad  faith  than  good  faith  on  his 
part.  In  the  circumstances  of  the  case  there 
was  but  one  reasonable  inference  to  be  drawn 
from  the  conduct  of  the  plaintiff  in  presenting 
the  stock  pass  and  ticket  together,  and  that 
was  that  he  was  presenting  tbe  stock  pass  for 
his  own  transportation  and  the  ticket  for  the 
transportation  of  bis  sleeping  wife,  who  was 
reclining  by  his  side  in  the  same  seat.  It 
must  have  been  obvious  to  the  plaintiff  that 
this  was  the  inference  the  auditor  drew  from 
the  circumstances,  and  that  if  he  persisted 
In  this  course  of  conduct  it  would  result  in 
his  being  removed  from  the  train  at  Yukon. 
Even  the  most  ordinary  exercise  of  good 
faith  on  the  part  of  the  plaintiff  would  have 
cleared  up  this  situation  and  avoided  all 
grounds  for  misunderstanding.  At  no  time 
during  his  several  conversations  with  the 
auditor  and  the  other  members  of  the  train 
crew,  or  finally  when  he  was  giving  his  wife 
directions  to  await  his  coming  on  the  next 
train,  did  the  plaintiff  suggest  or  indicate 
that  the  ticket  he  had  offered  with  the  pass 
was  for  his  own  transportation  and  not  for 
the  transportation  of  his  wife.  He  made  no 
explanation  to  the  auditor  whatever,  who  was 
apparently  laboring  under  a  misapprehension 
of  the  facts.  On  the  whole  a  careful  reading 
of  the  record  convinces  us  that  there  was  no 
evidence  reasonably  tending,  to  show  good 
faith  on  the  part  of  the,  plaintiff.  On  the 
contrary,  the  reverse  is  true;  the  testimony 
of  the  plaintiff  himself  showing  a  clear  pur- 
pose to  mislead  and  deceive  the  anditor  with 
the  view  of  bringing  on  the  very  consequences 
which  was  sure  .to  follow  his  conduct,  to  wit, 
his  ejection  from  the  train. 

For  the  reasons  stated,  the  judgment  of  the 
trial  court  Is  reversed,  and  cause  remanded* 
with  directions  to  enter  judgment  for  the 
defendant. 

OWEN,  O.  J.,  and  PITCHFORD,  HIG- 
GINS,  and  BAILEY,  JJ.,  concur. 
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MONTGOMERY  v.  KROUCH  et  al.  . 
(No.  9119.) 

(Supreme  Court  of  Oklahoma.    Dec.  23,  1919.) 

(Syllalut  lv  the  Court.) 

1.  Drains  <g=>20— Drainage  commissioner 

NECESSARY  PARTY  DEFENDANT  IN  LANDOWN- 
ER'S ACTION  AGAINST  DISTRICT. 

In  an  action  by  a  landowner  within  a  drain- 
age district  against  the  drainage  district,  the 
drainage  commissioner  is  a  necessary  party  de- 
fendant. 

2.  Drains  €=>57.  —  Landowner,  failing  to 
apply  to  commissioners  to  hate  ditch 
cleaned  ob  repaired,  cannot  sue  for  b 
stilting  damages. 

Where  a  person's  lands  are  included  in  the 
drainage  district,  and  he  deems  it  necessary  to 
have  said  drainage  ditch  cleaned  out  or  repair- 
ed, he  must  follow  the  procedure  set  forth  in 
section  3009,  Rev.  Lews  1910,  which  provides 
for  filing  a  written  notice  with  the  county  com- 
missioners of  said  county;  and,  if  he  fails  to 
comply  with  the  provisions  of  said  section  of 
the  statute,  he  cannot  maintain  an  action  for 
damages  against  the  district  for  their  failure 
to  clean  out  said  drain  or  ditch. 

3.  Drains  <3=>20— Drainage  districts  can- 
not SUE  OR  BE  SUED  UNLESS  UNDER  STATUTE. 

The  general  rule  is  that  drainage  districts 
can  neither  sue  nor  be  sued,  unless  provided  by 
statute. 

4.  Drains  ®=»17  —  Drainage  commissioner 
not  individually  liable  fob  failure  to 
clean  out  or  repair. 

The  procedure  for  cleaning  out  and  repair- 
ing a  drainage  ditch  is  prescribed  by  section 
3009-3010,  Rev.  Laws  1910,  and  the  power 
and  authority  to  repair  and  clean  out  a  drainage 
ditch  is  not  conferred  on  the  drainage  commis- 
sioner of  the  district  under  and  by  virtue  of 
section  2976,  Rev.  Laws  1910;  therefore,  no 
such  authority  or  power  being  conferred  on  him, 
such  drainage  commissioner  is  not  liable  in- 
dividually for  failure  to  clean  out  or  repair  said 
drainage  ditch. 

5.  Drains  <S=>91— Remedy  by  appeal  from 

ASSESSMENT  BEING  ADEQUATE,  INJUNCTION 
BY  PROPERTY  OWNERS  AGAINST  ASSESSMENTS 
DOES  NOT  LIE. 

Where  the  commissioners  of  a  drainage  dis- 
trict have,  by  pursuing  the  provisions  of  the 
Drainage  Act  (Sections  2959  to  3023,  Revised 
Laws  1910)  acquired  jurisdiction  to  make  as- 
sessments against  property  in  the  district  for 
benefits,  and  the  property  owners  have  been 
given  notice  of  a  hearing  on  said  assessments, 
as  provided  by  statute,  and  have  had  an  oppor- 
tunity to  be  heard  upon  their  objections  there- 
to, such  property  owners  cannot  be  heard  to 
say,  in  a  proceeding  for  injunction,  that  the  as- 
sessments levied  by  the  commissioners  are  great- 
er than  the  benefits  received,  or  are  not  in  pro- 
portion to  those  levied  upon  other  property  re- 
ceiving corresponding  benefits,  because  such 
property  owners  have,  by  reason  of  section  2979, 
R.  L.  1910,  an  adequate  remedy  by  appeal. 


Appeal  from  District  Court,  Pottawatomie 
County;  Chas.  B.  Wilson,  Jr.,  Judge. 

Suit  -  by  W.  M.  Montgomery  against  J. 
Krouch  and  others,  Ex  Officio  Drainage  Com- 
missioners of  Little  River  Drainage  District 
No.  1,  and  others.  From  a  judgment  sustain- 
ing demurrers  to  the  petition,  plaintiff  ap- 
peals. Affirmed 

McLain  Taylor  and  T.  G.  Cutlip,  both  of 
Tecumseh,  for  plaintiff  In  error. 

G.  A.  Outcelt,  Clyde  G.  Pitman,  and  W.  F. 
Durham,  all  of  Tecumseh,  for  defendants  In 
error. 

McNEILL,  J.  W.  M.  Montgomery,  the 
plaintiff,  brought  suit  against  the  county  com- 
missioners of  Pottawatomie  county  as  ex 
officio  drainage  commissioners  of  Little  River 
drainage  district  No.  1,  Little  River  drainage 
district  No.  1,  the  drainage  commissioner  for 
said  district,  the  county  clerk,  and  the  county 
treasurer  of  said  county. 

In  the  first  cause  of  action  the  petitioner 
alleged  the  creation  of  Little  River  drainage 
district  No.  1  by  the  board  of  county  com- 
missioners of  said  county  on  or  about  the 
20th  of  May,  1910,  and  that  said  commission- 
ers were  ex  officio  commissioners  of  said 
drainage  district,  and  had  appointed  a  drain- 
age commissioner. 

The  petition  further  alleged  that  the  plain- 
tiff was  the  owner  of  certain  land  within  said 
drainage  district,  and  that  the  drainage  com- 
missioner and  the  drainage  district  had  failed 
and  neglected  to  keep  the  ditch  or  drain  In 
repair,  and  had  failed  to  clean  out  said  ditch, 
and  that  by  reason  of  such  neglect  logs,  trees, 
and  sediment  gathered  in  said  ditch,  and 
caused  the  same  to  overflow  upon  the  lands 
of  the  plaintiff.  The  petition  alleged  that  the 
contractors  who  constructed  said  ditch  in  or- 
der that  they  might  float  their  dredge-boat 
while  constructing  said  ditch,  built  a  dam 
across  the  mouth  of  said  ditch  of  sufficient  size 
to  cause  the  water  In  said  ditch  to  back  up  in 
said  ditch,  and  when  said  drainage  ditch  was 
completed  neither  the  contractor,  nor  county 
commissioners,  nor  said  drainage  commis- 
sioner removed  said  dam,  and  that  by  reason 
of  same  being  permitted  to  remain  In  said 
ditch  it  caused  sediment  to  gather  in  the 
ditch  and  the  water  to  back  up  and  overflow 
on  plaintiff's  land.  There  is  also  an  allega- 
tion that  the  ditch  was  too  small  and  not  of 
sufficient  size  to  carry  the  water  which  would 
drain  through  said  ditch,  all  of  which  caused 
the  drain  to  overflow  and  to  deposit  sediment 
on  plaintiff's  land. 

The  plaintiff  alleged  that  he  had  requested 
the  drainage  commissioner  to  file  suit  against 
the  drainage  district  for  damages  to  his  real 
estate  caused  by  the  overflow  of  said  drain. 
Upon  his  first  cause  of  action  the  plaintiff 
prayed  for  judgment  against  the  drainage 
commissioner. 
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reiterates  the  allegations  of  the  first  cause 
of  action,  and  alleges  that  the  drainage  com- 
missioner has  failed  to  remove  the  dam,  and 
widen,  clean  out,  and  repair  the  ditch,  and 
asks  damages  against  the  drainage  commis- 
sioner Individually.  ' 

The  third  cause  of  action  alleged  In  the  pe- 
tition seeks  to  enjoin  the  county  treasurer 
from  extending  certain  assessments  on  the 
tax  rolls  and  collecting  certain  taxes  levied 
against  the  land  for  the  Little  River  drainage 
district  No.  1.  The  petition  alleges  that,  by 
reason  of  the  failure  or  neglect  to  remove  the 
dam  and  clean  out  and  widen  the  drain  and 
to  construct  laterals  leading  to  the  ditch, 
no  assessment  for  the  payment  of  benefits 
should  be  levied  against  the  plaintiff's  land. 

The  defendants  filed  demurrers  to  each 
cause  of  action  stated,  for  the  reason  the 
same  did  not  state  facts  sufficient  to  entitle 
plaintiff  to  any  relief,  which  demurrers  were 
sustained  by  the  court 

[1]  For  reversal  the  plaintiff  In  error  first 
contends  that  it  was  the  duty  of  the  drainage 
commissioner  to  bring  suit  against  the  drain- 
age district  for  his  damages,  and  relies  upon 
section  2976,  Revised  Laws  of  1910.  This 
question  has  been  settled  by  this  court  ad- 
verse to  plaintiff  in  error's  contention  in  the 
case  of  Nlblo  v.  Drainage  District  No.  3,  58 
Okl.  639,  160  Pac.  468,  wherein  the  court 
held,  In  substance,  that  in  an  action  for  dam- 
ages against  a  drainage  district  the  action 
could  not  be  maintained  unless  the  drainage 
commissioner  was  made  a  party  defendant. 
Therefore  it  was  not  necessary  for  the  drain- 
age commissioner  to  bring  said  suit,  but  suffi- 
cient if  he  was  made  a  party  defendant. 

[2]  It  is  next  contended  by  plaintiff,  if  he 
is  unable  to  maintain  this  action,  that  he  has 
no  remedy.  But  with  this  we  cannot  agree. 
Section  3009,  Rev.  Laws  1910,  makes  provi- 
sion for  cleaning  out  or  repairing  drainage 
ditches,  and  provides,  In  substance,  that  after 
the  drainage  ditch  has  been  constructed  any 
owner  of  land  originally  assessed  may  file 
a  statement  In  writing  with  the  county  com- 
missioners, setting  forth  the  necessity  for 
cleaning  out  or  repairing  said  drain,  and  the 
commissioners  shall  instruct  the  drainage 
commissioner  to  examine  the  drain  and  re- 
port the  estimate  of  the  cost  of  cleaning  out 
or  repairing  the.  drain,  and  said  section  then 
provides  how  the  cost  shall  be  divided  and 
prorated  according  to  the  original  assessment. 
It  is  then  provided  In  section  3010  how  the 
costs  become  a  lien  upon  the  land  for  the 
cleaning  out  and  repairing  of  said  ditch,  and 
for  advertising  and  letting  a  contract  fdr 
said  work. 

Plaintiff  in  error  relies  on  section  2976, 
Rev.  Laws  1910,  which  defines  the  duties  of 
the  drainage  commissioner  as  to  inspecting 
the  drains  and  improvements  with  the  view 
of  keeping  the  same  in  repair  and  cleaned  out, 
and  plaintiff  alleges  that  the  defendant  has 


But  if  we  loon  to  sec- 
tion 3006*  Rev.  Laws  1910,  it  provides  .that 
each  landowner  must  keep  the  drain  on  his 
own  premises  open  and  free  from  obstruc- 
tions, and  a  failure  upon  his  part  to  do  so 
makes  him  liable  for  the  expenses  for  remov- 
ing said  obstructions  or  cleaning  out  the 
same.  Section  2976,  Rev.  Laws  1910,  makes 
it  the  duty  of  the  commissioner  to  inspect  the 
drain,  but  no  provision  Is  made  In  the  law 
how  he  may  clean  out  or  repair  said  ditch, 
but  the  procedure  for  cleaning  and  repairing 
the  drain  is  provided  in  sections  3009  and 
3010,  Rev.  Laws  1910,  and  the  plaintiff  has 
failed  to  comply  with  these  provisions  of  the 
statute. 

[3]  Plaintiff  in  error  next  contends  that  his 
remedy  is  not  regulated  solely  by  statute,  but 
that  he  has  a  common-law  right  to  maintain 
said  action.  If  plaintiff  in  error  relies  upon 
the  common-law  right  to  maintain  his  action, 
we  look  to  the  common-law  right  upon  this 
subject,  and  the  general  rule  of  law  is  stated 
as  follows: 

"The  general  rule  is,  that  the  drainage  district 
can  neither  sue  nor  be  sued  unless  the  statute 
so  provides." 

As  was  said  by  the  Supreme  Court  of  Ar- 
kansas In  the  case  of  Wood  v.  Drainage  Dis- 
trict No.  2,  161  S.  W.  1057,  on  page  1060, 
where  the  court  stated  as  follows: 

"So  here  it  may  be  said  that  the  drainage  dis- 
trict has  only  such  power  and  has  only  such  lia- 
bilities as  are  prescribed  by  the  statute  creating 
it.  The  district  has  no  property  out  of  which 
a  judgment  for  tort  could  be  satisfied.  It  is  true 
it  has  the  power  to  levy  assessments,  but  this 
can  be  done  only  for  the  purposes  provided  in 
the  act  And  the  statute  does  not  give  it  any 
power  to  levy  assessments  for  the  satisfaction 
of  judgments  for  tort  against  it  Therefore  we 
hold  that  the  district  was  not  liable,  under  the 
allegations  of  the  complaint" 

This  same  rule  Is  announced  in  the  case  of 
Mittman  v.  Farmer,  162  Iowa,  364,  142  N. 
W.  991,  and  annotated  in  Ann.  Cas.  1915C, 
29.  To  the  same  effect  is  the  case  of  Elmore 
v.  Drainage  Commissioners,  135  til.  269,  25 
N.  E.  1010,  25  Am.  St  Rep.  363.  The  Supreme 
Court  of  Arkansas,  In  the  case  of  Wood  v. 
Drainage  District  No.  2,  supra,  held  that  the 
contractor  who  had  negligently  constructed 
the  drain  would  be  liable  for  his  acts  of  neg- 
ligence, but  no  action  could  be  maintained 
against  the  drainage  district  The  plaintiff's 
remedy  is  provided  for  by  statute,  and,  hav- 
ing failed  to  comply  with  the  statutory  pro- 
visions, he  cannot  rely  upon  a  common-law 
liability. 

For  the  reasons  stated,  it  was  not  error  to 
sustain  a  demurrer  to  the  first  cause  of  ac- 
tion. 

[4]  The  second  count  was  directed  against 
the  drainage  commissioner,  as  an  individual, 
for  damages.  From  an  examination  of  the 
statute,  it  can  be  readily  seen  that  the  drain- 
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age  commissioner  Is  under  no  duty  to  clean 
oat  the  drainage  ditch.  While  it  is  true  sec- 
tion 2976,  Rev.  uaws  1810,  provides  that  he 
must  inspect  said  drain  with  the  view  of 
keeping  the  same  In  repair  and  cleaned  out, 
but  it  does  not  authorize  him  to  do  so,  nor 
provide  him  with  any  means  to  perform  the 
work,  nor  can  he  expend  any  money  for  that 
purpose.  The  statute  provides  for  an  assess- 
ment to  be  made  for  that  purpose,  and  pro- 
vides in  section  3010  that  the  repairing  and 
cleaning  out  of  the  drain  shall  be  advertised 
and  contracted  for  in  the  same  manner  as 
letting  the  contract  for  making  the  original 
drain.  Under  this  state  of  the  law,  there 
would  be  no  liability  in  so  far  as  the  drain- 
age commissioner  is  concerned.  There  Is  a 
line  of  cases  that  hold  "that  officers,  where 
their  duties  are  absolute,  certain,  and  imper 
ative,  and  involve  the  execution  of  a  set  task 
— In  other  words,  are  merely  ministerial — are 
liable  In  damages  to  any  one  who  can  show 
that  he  has  suffered  a  special  Injury  through 
their  neglect  in  respect  to  some  right  which 
the  law  assures  to  him."  But  these  cases  are 
not  similar  to  the  case  at  bar,  as  the  law  lm< 
poses  on  the  drainage  commissioner  no  direct 
duty  to  clean  out  a  drainage  ditch.  There- 
fore these  cases  do  not  apply  to  the  case  at 
bar.  It  is  contended  that  the  petition  alleges 
that  the  drainage  commissioner  had  sufficient 
funds,  and  alleged  that  such  were  his  duties ; 
therefore  the  petition  stated  a  cause  of  ac- 
tion. While  the  general  rule  is  that  the  de- 
murrer admits  the  allegations  of  the  petition, 
but  where  the  duties  and  authority  of  an  of- 
ficer are  regulated  by  statute,  a  demurrer 
does  not  admit  those  allegations  that  are  in 
conflict  with  the  statute,  and  will  not  be 
taken  as  admitted.  The  second  count  In 
the  petition  does  not  state  a  cause  of  action. 

[6]  The  third  count  of  the  petition  seeks 
to  enjoin  the  county  treasurer  from  extend- 
ing certain  assessments  on  the  tax  rolls  and 
from  collecting  the  same  as  taxes  against 
plaintiff's  land.  This  question  has  been  set- 
tled by  this  court  against  the  contentions  of 
plaintiff  in  error  In  the  case  of  Gayman, 
County  Treasurer,  v.  Mullen,  58  Okl.  477,  161 
Pac.  1051;  Davis  v.  Board  of  County  Com- 
missioners of  Lincoln  County,  45  Okl.  284, 137 
Pac.  114. 

The  statute  has  given  to  the  plaintiff  a 
remedy  and  the  procedure  to  follow  for  clean- 
ing out  said  ditch  or  drain.  Plaintiff  having 
failed  to  comply  with  said  statute,  and  hav- 
ing attempted  to  allege  a  cause  of  action 
without  complying  with  the  same,  and  admit- 
ting he  had  not  complied  with  the  statute,  his 
petition  failed  to  state  a  cause  of  action,  and 
it  was  not  error  to  sustain  the  demurrer. 

For  the  reasons  stated,  the  judgment  of 
the  court  is  affirmed. 

OWEN,  O.  J.,  and  KANE,  JOHNSON,  HIG- 
OINS,  and  BAILED,  JJ.,  concur. 


NOWKA  et  ai  v.  WEST.   (No.  8532.) 
(Supreme  Court  of  Oklahoma.    Dec.  16,  1919.) 

(Syllabus  by  the  Court.) 

1.  AfpejSc  and  ebbob  <8=>987(3),  1009(4)  — 
Judgment  in  equity  cause  will  not  bjs 
disturbed  unless  clearly  against  evi- 
DENCE. 

In  an  equity  case  it  is  within  the  power  of 
the  Supreme  Court  to  consider  the  evidence  and 
render  judgment  thereon,  but  the  rule  is  well 
established  that  the'  Supreme  Court  will  not 
interfere  with  the  judgment  of  the  lower  court, 
unless  the  same  is  clearly  against  the  weight 
of  the  evidence. 

2.  Vendob  and  pubchaser  «=»37(1)  —  Pub- 
chaseb  estopped  to  assert  vendob's  fraud 
where  means  op  knowledge  available 
to  both  pasties. 

Where  the  means  of  knowledge  are  at  hand 
and  equally  available  to  both  parties,  and  the 
subject  of  purchase  is  alike  open  to  their  in- 
spection, if  the  purchaser  does  not  avail  himself 
of  these  means  and  opportunities,  he  will  not 
be  heard  to  say  that  he  had  been  deceived  by 
the  vendor's  misrepresentations.  If,  having 
eyes,  he  will  not  see  matters  directly  before 
them,  where  no  concealment  is  made  or  attempt- 
ed, he  will  not  be  entitled  to  favorable  consid- 
eration when  he  complains  that  he  has  suffered 
from  his  own  voluntary  blindness  and  been 
misled  by  overconfidence  in  the  statements  of 
another. 

3.  Judgment  not  clearly  against  evidence 
not  disturbed. 

Evidence  examined,  and  held  that,  the  judg- 
ment of  the  trial  court,  not  being  clearly  against 
the  weight  of  the  evidence,  the  refusal  to  grant 
the  equitable  relief  prayed  for  will  not  be  dis- 
turbed. 

Error  from  District  Court,  Caddo  County; 
Thos.  H.  Edwards,  Judge. 

Action  by  Martin  Nowka  and  another 
against  M.  B.  West.  Judgment  for  defend- 
ant, and  plaintiffs  bring  error,  and,  the 
death  of  Martin  Nowka  being  suggested  after 
filing  of  the  appeal,  the  case  was  revived  In 
the  name  of  Nellie  Nowka  and  others,  bis 
heirs  at  law.  Affirmed. 

A  J.  Morris,  of  Anadarko,  for  plaintiffs  in 
error. 

O.  H.  Carswell  and  Bristow  &  McFaden, 
all  of  Anadarko,  and  H.  J.  West,  of  Brook- 
field,  Mo.,  for  defendant  in  error. 

PITCH  FORD,  J.  This  action  was  com- 
menced In  the  district  court  of  Caddo  county 
by  the  plaintiffs,  Martin  Nowka  and  Nellie 
Nowka,  against  the  defendant,  M.  E.  West, 
for  the  cancellation  of  a  relinquishment  to 
certain  school  lands  located  in  said  county. 
From  a  judgment  in  favor  of  the  defendant, 
the  plaintiffs  prosecute  this  appeal.  Subse- 
quent to  the  filing  of  the  appeal  the  death  of 
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the  plaintiff  Martin  Nowka  has  been  sug- 
gested. The  cause  has  been  revived  In  the 
name  of  Nellie  Nowka,  William  Nowka, 
Charles  Nowka,  Ida  Engle,  Louise  Daugher- 
ty,  August  Nowka,  Eant  Nowka,  and  Martin 
Nowka,  Jr.,  heira  at  law  of  the  said  Martin 
Nowka.  For  convenience,  the  plaintiffs  in 
error  will  hereafter  be  referred  to  as  plain- 
tiff. 

[II  The  evidence  is  not  only  conflicting, 
but  is  also  very  voluminous.  The  trial  court, 
after  hearing  all  the  evidence,  having  the 
witnesses  before  hiru,  observing  their  de- 
meanor, taking  into  consideration  their  in- 
terest in  the  litigation,  and  being  in  a  posi- 
tion to  judge  the  bias  or  prejudice,  if  any, 
of  the  various  witnesses  and  to  appreciate 
the  probative  effect  of  the  testimony  of  the 
several  witnesses,  found  from  all  the  evidence 
as  follows:  That  a  contract  for  the  ex- 
change of  property  was  made  between  R.  B. 
Kirby  and  Martin  Nowka,  the  said  R.  B. 
Kirby  exchanging  the  northeast  quarter  of 
section  19,  township  59,  range  21  west,  in 
Linn  county,  Mo.,  at  an  agreed  price  of  $14,- 
BOO  for  the  school  land  lease  and  improve- 
ments on  the  southwest  quarter  of  section  33, 
township  12,  range  11,  in  Caddo  county,  Okl., 
at  an  agreed  price  of  $8,500,  the  Missouri 
land  being  valued  at  $14,500,  and  being  sub- 
ject to  an  incumbrance  of  $6,500,  which  was 
assumed  by  Martin  Nowka,  and  to  make  up 
the  difference  a  cash  payment  of  $500  was 
made ;  that  Martin  Nowka  had  made  an  ex- 
change of  other  real  estate  and  property  in 
Caddo  county,  Okl.,  for  certain  real  estate 
in  Livingston  county,  Mo.;  that  the  defend- 
ant, having  learned  of  said  prior  exchange 
by  the  said  Nowka,  approached  the  said  Now- 
ka and  suggested  to  him  the  exchange  of  the 
Kirby  land  for  the  school  land,  and  the  de- 
fendant, with  Martin,  Nowka  and  Charlie 
Nowka,  a  son  of  Martin  Nowka's  and  one 
Townsend,  with  whom  the  said  Martin  Now- 
ka had  made  the  former  exchange  of  real 
property,  went  to  Missouri;  that  Martin 
Nowka,  Charlie  Nowka,  and  defendant  in- 
spected the  lands  in  Linn  county,  Mo.;  that 
the  Nowkas  had  full  opportunity  to  and  did 
inspect  the  lands  in  Missouri;  that  prior  to 
the  consummation  of  said  exchange  between 
Kirby  and  Martin  Nowka  one  Connors  had 
entered  into  a  contract  with  Martin  Nowka 
for  the  exchange  of  certain  property  owned 
by  him  in  Livingston  county,  Mo.,  for  certain 
other  real  estate  owned  by  Martin  Nowka  in 
Caddo  county,  Okl.,  and  as  a  part  of  the  ex- 
change price  took  an  option  from  the  said 
Martin  Nowka  upon  the  lands  in  Linn  coun- 
ty, Mo.,  at  an  agreed  price  of  $80  per  acre, 
the  said  option  being  valued  at  $500 ;  that  by 
the  terms  of  the  contract  between  Kirby  and 
Martin  Nowka  it  was  provided  that  an  ab- 
stract should  be  furnished  by  Kirby  showing 
a  good  title  to  the  real  estate  In  L4nn  county, 
Okl. ;  that  prior  to  leaving  Oklahoma  to  In- 
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spect  the  lands  in  Missouri  Martin  Nowka 
and  wife  executed  an  assignment  of  the 
school  lease  to  the  defendant  to  be  used  In 
making  the  exchange  for  the  lands  in  Mis- 
souri, the  assignment  being  made  in  the  name 
of  the  defendant  for  the  reason  that  a  non- 
resident could  not  hold  a  lease  to  school 
lands;  that  the  abstract  to  the  land  in  Mis- 
souri furnished  by  Kirby  did  not  show  a  good 
title;  that  Martin  Nowka  returned  the  ab- 
stract to  the  defendant,  at  which  time  he 
agreed  that,  if  West  would  have  the  title 
perfected  so  that  the  abstract  would  show  a 
good  title,  the  transaction  would  be  satisfac- 
tory, and  the  abstract  accepted  without  ob- 
jection; that  the  defendant  proceeded  with 
reasonable  diligence  and  procured  a  decree 
in  the  circuit  court  of  Linn  county,  Mo., 
quieting  the  title  to  real  estate;  that  the 
defendant  purchased  the  school  lands  from 
Kirby  and  paid  therefor  the  sum  of  $3,100, 
and  expended  moneys  in  a  sum  exceeding 
$50  in  quieting  the  title  to  the  land  in  Mis- 
souri; that  R.  E.  Kirby  and  the  defendant 
West  were  brothers-in-law,  but  that  this  fact 
was  not  disclosed  to  Martin  Nowka  or 
Charles  Nowka,  his  son;  that  in  the  inspec- 
tion of  the  land  in  Linn  county,  Mo.,  and  in 
the  matter  of  inquiry  in  that  state  as  to  the 
value  of  land,  no  obstacles  were  placed  In 
the  way  of  said  Martin  Nowka  and  his  son, 
Charles,  by  the  defendant ;  that  Martin  Now- 
ka and  his  son  were  not  intoxicated  at  the 
time  of  the  Inspection  of  the  land,  or  at 
any  time  during  the  execution  of  the  con- 
tract, to  such  an  extent  as  would  render 
them  Incapable  of  attending  to  business  and 
looking  after  their  business  affairs;  that 
the  defendant  had  no  connection  or  interest 
in  any  of  the  real  estate  transactions  be- 
tween Martin  Nowka  and  other  parties  in 
the  state  of  Missouri ;  that  the  relationship 
between  the  defendant  and  Martin  Nowka 
and  Charles  Nowka  was  not  confidential; 
that  no  trust  or  fiduciary  relations  existed  be- 
tween them ;  that  the  parties  dealt  at  arm's 
length;  that  the  abstract  furnished  by  the 
defendant  disclosed  a  good  title;  that  the 
cash  value  of  the  land  in  Linn  county,  Mo., 
was  $9,480;  and  that  the  preference  rights 
and  improvements  on  the  school  quarter  of 
plaintiff  at  the  date  of  the  contract  amounted 
to  $4,500. 

The  trial  court  found,  as  a  matter  of  law, 
that  the  decree  of  the  circuit  court  of  Linn 
county,  Mo.,  quieting  the  title  to  the  real  es- 
tate In  Missouri  was  sufficiently  broad  to  give 
the  plaintiff  a  marketable  title  to  said  real 
estate ;  that  the  plaintiff  was  not  entitled  to 
rescind  the  contract ;  and  that  the  Judgment 
should  be  for  the  defendant. 

While  there  are  several  assignments  of  er- 
ror, the  main  point  urged  by  plaintiff's  coun- 
sel upon  this  court  is  that  the  Judgment  of 
the  trial  court  is  clearly  against  the  weight 
of  the  evidence.  We  desire  to  commend  the 
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zeal,  industry,  and  research  of  counsel  re- 
spectively as  shown  by  their  briefs.  Pew 
cases  have  been  considered  by  us  where  the 
briefs  were  of  more  genuine  assistance  than 
those  furnished  in  the  case  at  bar.  This 
cause  Is  one  of  a  purely  equitable  nature, 
and,  being  such,  it  is  the  duty  of  this  court 
to  consider  the  whole  record  and  weigh  the 
evidence,  and,  If  we  should  find  that  the 
judgment  of  the  trial  court  is  clearly  against 
the  weight  of  the  evidence,  we  should  render, 
or  cause  to  be  rendered,  such  judgment  as 
the  trial  court  should  have  rendered. 
Schock  v.  Fish,  45  Okl.  12, 144  Pac  684.  But, 
on  the  other  hand,  the  rule  is  well  established 
that  the  Supreme  Court  will  not  interfere 
with  the  judgment  of  the  trial  court  unless 
the  same  Is  not  sustained  by  the  weight  of 
the  evidence.  De  Priest  v.  Welch,  174  Pac 
261.  The  court  below  found  that  the  fact 
that  the  defendant  West  and  Klrby  were 
brothers-in-law  was  not  disclosed  to  Martin 
Nowka  and  his  son.  Evidently  in  making 
this  finding  the  trial  court  overlooked  the 
testimony  ,  of  Martin  Nowka  as  to  what  took 
place  in  Schmitz's  office  on  the  evening  of 
August  30th,  when  and  where  the  contracts 
and  deeds  were  made.  The  plaintiff  Martin 
Nowka  testified  as  follows: 

"Q.  Now,  just  tell  the  jury  what  took  place 
there.  A.  Well,  they  came  in  there  pretty 
late,  must  be  about  7  or  8  o'clock,  or  something 
like  that,  dark,  and  went  into  Schmitz's  office, 
and  they  fixed  the  papers  and  signed  them,  and 
then  they  tell  that  is  his  brother-in-law  and 
his  wife.  That  is  the  first  time  I  know  it  is 
his  brother-in-law,  you  know.  Of  course,  they 
went  ahead  fixing  these  papers,  you  know,  to 
sign  up.  West  is  his  brother-in-law,  and  he 
say  he  left  his  specks,  'I  left  my  specks,'  and 
West  says  he  give  him  his  specks,  and  I  say, 
'Just  sign  it,'  and  his  brother-in-law  lost  his 
specks,  too,  and  I  lost  mine,  too,  but  West 
furnished  me  specks." 

But,  whether  or  not  plaintiff  knew  of  tills 
relationship,  the  court  found  that,  if  this 
fact  was  unknown  to  plaintiff,  no  fraud  was 
practiced  upon  plaintiff  by  reason  of  the  re- 
lationship between  defendant  and  Klrby. 

The  trial  court  found  that  the  plaintiff  had 
every  opportunity  to  ascertain  the  value  of 
the  Klrby  land,  and  several  weeks  after  the 
contract  was  made  the  plaintiff  Martin  Now- 
ka agreed  to  accept  the  title  to  the  Klrby 
land,  If  the  defendant  would  cause  a  suit  to 
be  brought  and  the  title  to  the  land  quieted 
as  against  the  Brown  heirs.  Plaintiff  con- 
tends there  was  no  agreement  of  this  kind. 
We  have  examined  the  evidence  on  this  point, 
and  find  that  the  defendant  is  corroborated 
by  the  evidence  of  Durham  and  Kern,  who 
were  present  at  the  time.  When  a  party 
seeks  to  avoid  his  contract  on  the  ground 
that  he  was  induced  to  enter  into  it  by  fraud- 
ulent representations,  he  must  act  without 
delay,  and  any  recognition  of  the  contract 
after  he  becomes  aware  of  the  fraud  estops 


him  from  thereafter  asserting  its  invalidity 
on  that  account  This  rule  of  law  Is  laid 
down  in  4  R.  C.  L.  514,  as  follows: 

"The  rule  is  that,  where  a  party  has  been 
induced  to  enter  into  a  contract  by  false  and 
fraudulent  representations,  he  may,  upon  dis- 
covering the  fraud,  rescind  the  contract;  but 
the  great  weight  of  authority  holds  that,  if  the 
party  defrauded  continued  to  receive  benefits 
under  the  contract  after  he  has  become  aware 
of  the  fraud,  or  if  he  otherwise  conducts  him- 
self with  respect  to  it  as  though  it  were  a  sub- 
sisting and  binding  engagement,  he  would  be 
deemed  to  have  affirmed  the  contract  and 
waived  his  right  to  rescind ;  in  other  words,  the 
party  who  has  been  misled  is  required,  as  soon 
as  he  learns  the  truth,  and  discovers  the  falsity 
of  the  statement  on  which  he  relied,  with  all 
reasonable  diligence  to  disaffirm  the  contract 
and  give  the  other  party  an  opportunity  of  re- 
scinding it,  and  of  restoring  both  of  them  to 
their  original  position." 

In  Elliott  on  Contracts,  vol.  3,  pp.  586, 
5S7,  IS  2429,  2430,  the  rule  Is  laid  down  in 
this,  language: 

"Where  a  party,  knowing  the  facts  entitling 
him  to  rescission,  afterward,  without  fraud 
or  duress,  ratifies  the  same,  he  has  no  claim 
for  relief.  And,  in  order  to  thus  defeat  the 
remedy  of  rescission,  it  is  not  necessary  that 
there  be  an  express  ratification  of  the  con- 
tract; for  ratification  may  be  implied  by  con- 
duct amounting  to  ratification  after  knowledge 
of  the  facts  which  entitle  him  to  rescind. 
*  *  *  Any  acts  of  recognition  of  the  con- 
tract, or  any  transactions  with  the  defendant 
relating  to  the  subject-matter  thereof,  with 
knowledge  of  the  facts,  and  inconsistent  with 
an  intention  to  rescind,  will,  in  general,  have  the 
effect  of  affirming  the  transaction." 

In  6  Cyc.  207,  the  rule  is  stated  as  follows: 

"When  a  party,  with  knowledge  of  facts  en- 
titling him  to  rescission  of  a  contract  or  con- 
veyance, afterward,  without  fraud  or  duress, 
ratifies  the  same,  he  has  no  claim  to  the  relief 
of  cancellation.  An  express  ratification  is  not 
required  in  order  thus  to  defeat  his  remedy; 
any  acts  of  recognition  of  the  contract  as  sub- 
sisting, or  any  conduct  inconsistent  with  the 
intention  of  avoiding  it,  have  the  effect  of  an 
election  to  affirm.  This  doctrine  seems  to  rest, 
not  upon  the  principle  of  a  new  contract  be- 
tween the  parties,  nor  yet  upon  the  ordinary 
principle  of  estoppel  in  pais,  but  rather  upon  a 
distinct  principle  of  public  policy,  that  all  that 
justice  or  equity  requires  for  the  relief  of  a  par- 
ty having  such  cause  to  impeach  a  contract  is 
that  he  should  have  but  one  fair  opportunity, 
after  full  knowledge  of  the  rights,  to  decide 
whether  he  will  affirm  and  take  the  benefits  of 
the  contract,  or  disaffirm  it  and  demand  the 
consequent  redreBs.  Any  other  rule  would  be 
regarded  as  unjust,  even  toward  the  party  guilty 
of  the  wrong  out  of  which  grows  the  right  to 
rescind." 

Plaintiff  contends  that  defendant  grossly 
misrepresented  the  value  of  the  Kirby  land. 
However,  he  admits  that  he  and  his  son,  in 
company  with  the  defendant,  went  to  the 
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land  and  Inspected  It,  but  claims  that  they 
were  wholly  unacquainted  with  the  values  of 
land  In  that  community,  and  were  not  as 
careful  as  they  otherwise  would  have  been, 
for  the  reason  that  the  defendant  told  them 
he  had  been  raised  there;  had  been  assessor 
of  that  county;  that  the  plaintiff  and  defend- 
ant were  neighbors  at  Hlnton;  had  known 
each  other  for  several  years ;  that  the  plain- 
tin*  had  done  business  with  the  defendant's 
bank;  that  the  defendant  had  promised 
plaintiff  he  would  protect  him  in  the  deal  and 
would  not  take  advantage  of  him  In  any  way. 
The  finding  of  the  court,  however,  on  this 
point  is  that  the  parties  dealt  at  arm's  length, 
that  no  fiduciary  relation  existed  between 
them,  and  that  defendant  placed  no  obstacles 
in  the  way  of  plaintiff  to  fully  inform  him- 
self. It  is  a  general  rule  that  representa- 
tions as  to  values  are  considered  mere  mat- 
ters of  opinion,  and,  even  when  untrue,  are 
not  to  be  considered  as  fraudulent.  When 
men  trade  with  each  other,  they  deal  at 
arm's  length.  Each  relies  upon  his  own  Judg- 
ment. Each  is  able  to  see,  or  pretends  to 
see,  more  In  his  own  property  than  in  the 
property  of  the  other,  and  it  is  natural  to 
extol  the  virtues  of  one's  own  property. 
This  practice  has  become  so  universal  as  to 
be  expected  in  every  trade.  This  rule  is 
well  expressed  by  the  Supreme  Court  of  the 
United  States  in  Slaughter,  Adm'r,  v.  Gerson, 
13  Wall.  379,  20  L.  Ed.  627,  as  follows: 

"Where  the  means  of  knowledge  are  at  hand 
and  equally  available  to  both  parties,  and  the 
subject  of  purchase  is  alike  open  to  their  inspec- 
tion, if  the  purchaser  does  not  avail  himself 
of  these  means  and  opportunities,  he  will  not 
be  heard  to  say  that  he  has  been  deceived  by 
the  vendor's  misrepresentations.  If,  having 
eyes,  he  will  not  see  matters  directly  before 
them,  where  no  concealment  is  made  or  attempt- 
ed, he  will  not  be  entitled  to  favorable  consid- 
eration when  he  complains  that  he  has  suffered 
from  his  own  voluntary  blindness,  and  been 
misled  by  overconfidence  in  the  statements  of 
another." 

The  evidence,  however,  clearly  discloses 
that  the  plaintiff  did  not  rest  the  transac- 
tions entirely  upon  the  representations  of 
the  defendant  We  find  that,  when  the 
plaintiff  was  on  the  land,  he  stated  that  it 
was  not  as  it  was  represented  to  him  by  the 
defendant,  and  that  he  did  not  like  the  land; 
that  It  had  been  represented  to  him  as 
smooth,  and  he  found  it  rough.  After  view- 
ing the  land  and  returning  to  Chillicothe,  the 
defendant  was  unable  to  consummate  the 
deal  with  the  plaintiff.  Connors  was  the  par- 
ty who  finally  induced  the  plaintiff  to  make 
the  deal.  Plaintiff  says  that  West  had  con- 
spired with  Connors  by  giving  the  latter 
$900  to  help  him  to  make  the  deal.  This  con- 
tention is  not  borne  out  by  the  evidence. 
Connors  and  Town  send  were  on  a  deal  at 
the  same  time  with  the  plaintiff  for  other 
lands.   Connors  was  the  man  who  informed 


'  the  defendant  that  he  would  prevent  the 
deal  between  Eirby  and  plaintiff  unless  Kir- 
by  would  allow  him  $600  commission.  After 
Kirby  had  agreed  to  pay  this  commission, 
Connors  induced  plaintiff  to  make  the  deal 
with  Kirby.  It  Is  true  that  Connors  took 
an  option  on  the  Eirby  land  and  paid  the 
plaintiff  $500  for  this  option.  A  careful  ex- 
amination of  the  evidence  clearly  discloses 
that  the  plaintiff  did  not  rely  entirely  upon 
any  representation  made  by  the  defendant  as 
to  the  value  of  the  Eirby  lands.  We  find 
that  he  not  only  inspected  the  lands,  but  in- 
quired of  other  parties  in  no  way  connected 
with  the  deal  as  to  their  value.  In  Wyrlck 
v.  Campbell,  170  Pac.  267,  Owen,  J.,  In  deliv- 
ering the  opinion  of  the  court,  said: 

"The  general  rule  is  that  fraud  cannot  be 
predicated  on  representations  as  to  value,  for 
the  reason  that  such  representations  are  gen- 
erally regarded  as  mere  opinions,  or  seller's 
statements,  and  in  law  do  not  constitute  fraud. 
This  is  true,  though  they  may  operate  to  defeat 
an  action  for  specific  performance.  This  rule 
is  based  on  the  fact  that  value  is  largely  a 
matter  of  judgment  and  estimation  about  which 
reasonable  and  honest  men  may  differ.  Where 
the  parties  Btand  on  an  equal  footing,  have  equal 
means  of  knowledge,  and  there  is  no  relation 
of  trust  and  confidence  existing  between  them, 
fraud  cannot  be  predicated  on  representations 
of  value.  Such  representations  rarely  induce  a 
man  to  enter  into  a  contract  without  negligence 
on  his  part  in  not  ascertaining  from  other  sourc- 
es as  to  whether  such  representations  are  true 
or  false.  The  law  does  not  deny  its  aid  in  such 
cases  because  it  looks  upon  a  want  of  candor 
and  sincerity  with  indulgence,  but  Decause  it 
will  not  encourage  that  indolence  and  inatten- 
tion which  are  no  less  pernicious  to  the  inter- 
est of  society,  and  will  not  relieve  those  who 
suffer  damage  by  reason  of  their  own  negli- 
gence or  folly." 

In  Hazlett  et  al.  v.  Wilkin,  42  Okl.  20,  140 
Pac.  410,  it  is  said  In  the  syllabus: 

"A  purchaser  of  land  cannot  predicate  fraud 
upon  statements  made  by  the  vendor  which,  ei- 
ther by  reason  of  their  form  or  subject  -matter, 
show  to  be  mere  expressions  of  opinion.  A 
purchaser  is  not  justified  in  relying  upon  the 
accuracy  of  such  statements,  and,  if  he  does, 
and  the  opinion  turns  out  wrong,  the  purchaser 
has  no  action  because  thereof." 

In  39  Cyc.  1286,  we  find  this  statement: 

"Where  there  is  an  inspection,  or  an  op- 
portunity for  inspection,  by  the  purchaser,  the 
doctrine  of  caveat  emptor  applies,  notwithstand- 
ing a  false  statement  by  the  vendor  as  to  the 
value  of  the  realty  contracted  for,  unless  the 
purchaser  lives  at  a  distance  from  the  realty, 
or  is  prevented  by  fraud  on  the  part  of  the 
vendor  from  making  the  examination,  or  the 
conditions  are  such  as  to  render  an  examina- 
tion impossible,  or  a  relation  of  trust  and  con- 
fidence exists  between  the  parties." 

[I,  3]  We  are  of  the  opinion  that  every  find- 
ing made  by  the  trial  court,  except  as  here- 
tofore stated  in  regard  to  the  relationship 
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between  the  defendant  and  Kirby  being  un- 
known to  the  plaintiff,  was  fully  sustained 
by  the  evidence.  The  defendant  denied  mak- 
ing any  representations  as  to  the  value  of 
the  Kirby  land;  he  denied  that  he  at  any 
time  stated  the  Kirby  land  was  worth  $90 
or  $95  per  acre.  The  Nowkas  made  other 
and  independent  inquiries  concerning  the 
land.  Connors  testified  that  on  the  way  out 
to  view  the  land  he  heard  defendant  tell 
them  it  had  been  23  years  since  he  had  been 
there,  and  that  he  did  not  know  what  the 
land  was  worth.  He  also  says  that  the  'Now- 
kas  told  him  the  land  would  be  costing  them 
about  $70  or  $75  in  the  trade.  The  witness 
Abell  testified  that  the  day  the  trade  was 
made  Charles  Nowka  asked  him  about  the 
value  of  the  land,  and  he  told  him  that  he 
thought  it  would  trade  at  $65  or  $76.  We 
find  that  the  Nowkas  also  made  inquiries  of 
the  witnesses  Warner,  Broyles,  and  Dienst 
If  this  evidence  is  true,  and  the  trial  court 
found  that  It  was  true,  then  It  clearly  ap- 
pears that  the  plaintiffs  were  not  relying 
upon  the  statements  made  by  the  defendant 

From  a  careful  examination  of  the  record, 
we  conclude  that  the  Judgment  of  the  lower 
court,  not  being  clearly  against -the  weight 
of  the  evidence,  will  not  be  disturbed. 

The  Judgment  of  the  trial  court  Is  in  all 
•  particulars  affirmed. 

All  the  Justices  concur  except  McNElXL 
and  HARRISON,  J  J.,  absent  and  not  par- 
ticipating. 


WHITE  et  al.  v.  HARRIGAN  et  aL 
(No.  9427.) 

(Supreme  Court  of  Oklahoma.    Nov.  25,  1919. 
Rehearing  Denied  Jan.  6,  1920.) 

(Byttahu*  by  the  Court.) 

1.  Contracts  *3=»94(7)— Eedbess  allowed 
fob  misrepresentation  or  law  by  one 
having  superior  means  of  information. 

Generally  speaking,  a  misrepresentation  of 
law  affords  no  grounds  of  redress  or  relief  on 
the  theory  that  all  men  are  supposed  to  know 
the  law.  It  is  not  universally  true,  however, 
that  a  misrepresentation  of  the  law  is  not  bind- 
ing upon  the  party  who  made  it'  Where  one 
has  superior  means  of  information,  professes  a 
knowledge  of  the  law,  and  thereby  obtains  an 
unconscionable  advantage  of  another  who  is 
ignorant  and  has  not  been  in  situation  to  be- 
come informed,  the  injured  party  is  entitled  to 
relief  as  well  as  if  the  representation  had  been 
made  concerning  a  matter  of  fact. 

2.  Deeds  «J=>70(3)— Misrepresentations  as 
to  existing  law  construed  to  constitute 

FRAUD. 

The  record  examined,  and  held  that  the  rep- 
resentations made  constituted  fraud. 

Johnson,  J.,  dissenting. 


Error  from  District  Court,  Carter  County  ; 
W.  F.  Freeman,  Judge. 

Action  by  E.  A.  Harrlgan  and  others 
against  S.  C.  White  and  others.  Judgment 
for  plaintiffs,  and  defendants  bring  error. 
Affirmed. 

Potterf  ft  Gray,  of  Ardmore,  for  plaintiffs 
in  error. 

H.  A.  Ledbetter  and  F.  M.  Adams,  both  of 
Ardmore,  for  defendants  in  error. 

HIGGINS,  J.  In  this  opinion  B.  A.  Harrl- 
gan and  others  will  be  referred  to  as  plain- 
tiffs, and  S.  O.  White  and  others  as  defend- 
ants ;  they  so  appearing  In  the  trial  court 

This  is  a  suit  by  the  plaintiffs  to  cancel  a 
deed,  alleged  to  have  been  secured  from  them 
by  fraud,  and  certain  other  deeds  and  Instru- 
ments of  writing,  for  reason  the  same  were 
a  cloud  on  the  title  to  the  lands  Involved  In 
this  suit  The  Judgment  of  the  trial  court 
was  In  their  favor,  from  which  judgment  an 
appeal  to  review  the  same  has  been  taken  to 
this  court 

A  deraignment  of  title  of  the  parties  to  this 
suit  is  as  follows:  Ed  Punneo  in  1911,  at  a 
sale  of  the  unallotted  lands  of  the  Choctaw 
and  Chickasaw  Nations,  purchased  the  lands 
in  question,  and  In  1916  received  a  patent 
therefor.  On  November  20,  1912,  Ed  Punneo 
by  warranty  deed  conveyed  the  land  to  W. 
H.  McCown,  and  on  December  7,  1915, 
McCown  conveyed  the  same  by  warranty 
deed  to  B.  A.  Harrlgan,  one  of  the  plaintiffs 
In  this  suit  On  December  2, 1911,  Ed  Punneo 
executed  to  his  brother,  Charley  Punneo,  an 
Instrument  in  writing  as  follows: 

"Know  all  men  by  these  presents  that  I,  Ed 
Punneo,  of  Fox,  in  Carter  county  and  the  state 
of  Oklahoma,  party  of  the  first  part  in  the 
consideration  of  the  sum  of  five  hundred  and 
seventy  dollars  to  me  paid  by  Chas.  Punneo,  of 
Fox,  party  of  the  second  part,  the  receipt  where- 
of is  hereby  acknowledged,  have  bargained,  sold, 
conveyed  and  transferred,  and  by  these  presents 
do  bargain,  sell,  grant  convey,  transfer,  and  de- 
liver unto  the  said  party  of  second  part  his 
executors,  administrators,  and  assigns,  the  fol- 
lowing described  property: 

"One  bay  horse  mule  branded  P  on  left  shoul- 
der and  X  on  left  thigh,  C  on  left  jaw.  One 
gray  mule  branded  C  on  left  jaw,  and  bay  mare, 
wire  cut  on  left  leg:  One  gray  mare,  brand  un- 
known. One  buggy  Rockiler,  farming  tools,  one 
lister  cultivator.  One  planter,  one  set  of  buggy 
harness,  1,500  feet  of  lumber,  receipt  against 
80  acres  of  land  described  as  follows:  NE  Mi 
of  NE  %  of  section  20,  T.  2  S.,  3  W. 

"To  have  and  to  hold  the  same  unto  the  said 
party  of  the  second  part  his  executors,  admin- 
istrators, and  assigns  forever,  and  I  do  warrant 
my  title  to  said  property  and  do  covenant  and 
agree  to  and  with  said  party  of  the  second  part 
to  defend  the  said  described  property  hereby 
sold  unto  the  said  party  of  the  second  part  his 
executors,  administrators,  and  assigns,  against 
all  and  every  person  whomsoever. 


8=>For  other  cues  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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"In  -witness  whereof  I  have  hereunto  set  my 
hand  this  the  2d  day  of  December,  1911. 

"Ed  Punneo. 
"Witness:  M.  Z.  Cofey.   J.  W.  Morris." 

Indorsed  as  follows: 

"Bill  of  Sale,  1916.  Ed  Punneo  to  Chas. 
Pnnneo.  Filed  Jan.  31,  1912,  at  8:30  o'clock 
a.  m.  S.  S.  Tolson,  Register  of  Deeds,  Carter 
County,  Oklahoma." 

As  this  instrument  Is  Indorsed  a  "Bill  of 
Sale,"  we  will  hereafter  refer  to  it  as  such. 

On  June  6,  1916,  Charley  Punneo  by  war- 
ranty deed  conveyed  the  lands  to  S.  O.  White, 
one  of  the  defendants,  and  Hannah  Punneo, 
his  mother.  On  August  26,  1916,  E.  A.  Har- 
rlgan  and  his  wife,  Nora  Harrigan,  by  quit- 
claim deed  conveyed  the  land  to  S.  O.  White, 
and  on  the  same  day  Hannah  Punneo  by  quit- 
claim deed  conveyed' the  land  to  S.  O.  White. 
On  September  27,  1916,  S.  O.  White  by  quit- 
claim deed  conveyed  the  land  to  his  father-in- 
law,  J.  B.  Leach,  who  on  the  same  day  ex- 
ecuted to  the  attorney  of  S.  O.  White  a  power 
of  attorney. 

This  suit  is  to  cancel  the  deed  of  August 
25,  1916,  on  the  grounds  of  fraud,  and  to 
cancel  the  bill  of  sale,  the  deed  from  Punneo 
to  White  and  Punneo,  the  deed  from  Punneo 
to  White,  the  deed  from  White  to  Leach,  and 
the  power  of  attorney  executed  by  Leach,  for 
the  reason  that  these  instruments  were  a 
cloud  upon  the  title  of  plaintiffs  to  the  lands 
involved. 

The  bill  of  sale  was  not  acknowledged  by 
a  notary,  was  not  indexed  or  recorded  as  is 
required  of  a  real  estate  mortgage,  and  was 
placed  among  the  files  of  the  chattel  mort- 
gages. The  plaintiff  alleges  that  he  therefore 
knew  nothing  of  the  bill  of  sale ;  that  he  pur- 
chased the  lands  in  good  faith,  paying  a  valu- 
able consideration. 

There  is  no  attempt  to  explain  the  irregu- 
larities of  the  bill  of  sale.  None  of  the  Pun- 
neos appeared  as  a  witness.  One  witness  did 
testify  that  In  a  conversation  with  White  he 
told  him  that  one  of  the  Punneos  said  that  Ed 
Punneo  was  indebted  to  J.  S.  Mullen  for  rent, 
and  the  bill  of  sale  given  to  the  brother  was 
to  place  the  property  beyond  an  execution. . 

At  the  time  the  Harrlgans  executed  their 
deed  to  White  there  was  paid  him  by  White 
the  sum  of  $620  which  he  borrowed  from 
Leach,  one  of  the  other  defendants.  White 
also  assumed  and  agreed  to  pay  a  mortgage 
on  the  land  in  the  sum  of  $1,500. 

In  this  suit  a  tender  back  of  $630  was 
made  in  open  court  and  refused  by  defend- 
ants. It  is  pleaded  that  Leach  and  the  at- 
torney to  whom  the  power  of  attorney  was 
granted  were  either  connected  with  the  fraud 
or  knew  of  the  fraud  in  the  securing  of  the 
deed  on  August  25, 1916,  from  the  Harrlgans 
to  White. 

The  only  contest  before  the  trial  court  was 
whether  there  was  fraud  in  the  securing  of 
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the  deed  above  referred  to  from  Harrigan  to 
White.  The  history  of  the  case  is  as  follows: 

Oil  was  discovered  in  Carter  county,  and 
developments  were  being  had  in  the  vicinity 
of  the  land  involved,  and  the  land  possessed  a 
prospective  oil  value.  Charley  Punneo  in 
1916,  nearly  five  years  after  the  bill  of  sale 
had  been  executed  to  him,  went  to  White,  one 
of  the  defendants,  and  told  him  of  this  old 
bill  of  sale  which  was  hidden  away  in  the 
flies  of  the  chattel  mortgages  of  the  county 
clerk  of  Carter  county,  though  he  had  remain- 
ed silent  for  nearly  five  years  knowing  his 
brother  had  sold  the  lands  to  other  parties. 
White  agreed  to  secure  the  land  for  him 
under  this  bill  of  sale  for  one-half  of  same. 
White  was  not  an  attorney,  but  a  clerk  in  the 
store  of  his  father-in-law,  J.  B.  Leach.  White 
procured  an  attorney,  the  one  to  whom  his  fa- 
ther-in-law executed  the  power  of  attorney. 

Charley  Punneo  executed  to  White  and  to 
his  mother,  Hannah  Punneo,  the  deed  of 
June  6,  1916;  no  consideration  therein  pass- 
ing. Punneo  was  to  be  the  owner  of  one-half 
of  the  land,  and  White  and  his  mother,  Han- 
nah Punneo,  was  to  hold  in  trust  for  him 
this  one-half.  This  deed  of  June  6, 1916,  was 
placed  of  record  on  the  day  of  its  execution. 
It  so  happened  that  Harrigan  was  on  a  trade 
with  other  parties  about  this  date,  agreeing 
to  sell  30  acres  for  $50  an  acre,  which  would 
pay  off  the  mortgage  then  on  the  land,  leav- 
ing him  the  other  portion  clear  of  debt,  but, 
when  the  time  came  to  close  out  the  deal,  this 
deed  from  Punneo  to  White  and  Punneo  was 
found  of  record  defeating  the  sale.  Harri- 
gan commenced  suit  at  once  to  cancel  the 
deed  from  Charley  Punneo  to  White  and 
Hannah  Punneo  dated  June  0,  1916,  as  a 
cloud  on  his  title,  and  while  this  suit  was 
pending  the  transactions  between  White  and 
the  Harrlgans  in  regard  to  the  execution  of 
the  deed  of  August  25,  1916,  from  Harrigan 
to  White,  took  place. 

The  history  of  this  matter  is  as  follows: 
White,  who  lived  at  Comanche,  accompanied 
by  his  lawyer,  went  to  the  Justice  of  the 
peace  who  prepared  the  bill  of  sale  between 
the  Punneos  and  secured  from  him  an  affida- 
vit to  that  effect  sworn  to  before  a  notary. 
They  then  went  to  the  office  of  the  county 
clerk  of  Carter  county,  and  under  the  seal  of 
that  office  secured  a  certified  copy  of  the  bill 
of  sale.  Then  with  blank,  deeds  they  went 
forth  to  prove  there  was  good  title  in  them, 
not  to  the  attorney  who  had  filed  the  suit 
to  cancel  off  the  Whlte-Punneo  deed,  but  to 
the  defendant  himself.  He  and  his  attorney 
drove  out  in  an  automobile  to  the  western 
part  of  Carter  county  first  to  the  home  of  the 
father  of  Ed  Harrigan,  having  gone  there  by 
mistake,  and  then,  accompanied  by  the  father, 
went  to  the  home  of  E.  A.  Harrigan.  This 
is  the  time  in  which  the  deed  of  August  25, 
1916,  from  the  Harrlgans  to  White  was  se- 
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cured.  It  Is  alleged  that  the  Harrigans  were 
Ignorant,  uneducated,  and  illiterate  persons 
not  versed  In  business,  but  having  to  rely 
on  others  for  advice  as  to  business  matters, 
and  that  White  was  a  shrewd  business  man. 

There  was  evidence  introduced  as  to  the 
education  and  experience  of  E.  A.  Harrigan — 
"that  he  had  gone  to  school  some  five  or  six 
months ;  had  got  as  high  as  McGuffey's  Third 
Reader;  his  education  being  at  a  school  In 
Board's  bottom  between  the  towns  of  Nebo 
and  Daugherty  In  what  is  now  Murray  coun- 
ty, Okl."  He  was  24  years  of  age,  had  a  wife 
and  a  baby,  and  had  followed  farming  as  a 
vocation,  and  had  been  making  his  own  liv- 
ing since  he  was  15  years  of  age.  On  the 
other  hand,  there  was  dealing  with  him  to 
secure  his  deed  to  the  land  in  question  White, 
a  clerk  in  a  store,  who-  had  with  him  an  at- 
torney. The  father  of  E.  A.  Harrigan  from 
the  evidence  appeared  to  possess  little  educa- 
tion. It  Is  clearly  to  be  seen  that  in  the 
arguments  between  the  parties  as  to  title  to 
the  lands  that  the  Harrigans  were  at  a  con- 
siderable disadvantage.  The  record  Is  quite 
voluminous  as  to  what  took  place  at  this 
meeting.  It  appears  that  White  first  talked 
to  Harrigan,  then  his  attorney  talked  to  him. 

Bud  Remington,  called  by  the  plaintiffs, 
testified  as  follows: 

"That  they  (referring  to  White  and  his  attor- 
ney) asked  him  (referring  to  Harrigan)  in  a 
short  time  what  he  was  going  to  do.  Mr.  Harri- 
gan said  at  that  time  he  was  going  to  fight  it 
through ;  and  then  Mr.  White  came  up  with  a 
bill  of  sale  on  the  place.  He  said  he  had  the 
first  bill  of  sale  on  the  place,  the  oldest  bill  of 
sale  from  Ed  Punneo  to  his  brother,  Charley 
Punneo,  before  be  sold  the  land  to  McCown. 
It  was  filed  for  record  and  showed  the  date  it 
was  filed  on,  and  then  they  said.it  was  not  prop- 
erly filed,  but  it  was  the  neglect  of  the  clerk- 
fault  of  the  clerk— and  it  was  just  as  good  as 
if  it  was  properly  filed.  He  said  it  was  a  bill 
of  sale  from  Ed  Punneo  to  Charley  Punneo  they 
was  reading,  and  when  young  Harrigan  said 
he  guessed  he  would  fight  it  through,  White 
gays,  'We  will  beat  you  and  McCown  and  oil 
companies.'  They  said  to  young  Harrigan  that 
it  was  a  deed  in  the  form  of  a  bill  of  sale. 
They  said  if  they  had  their  law  book  so  they 
could  show  him.  That  they  went  over  this  four 
or  five  times,  not  less  than  five;  they  repeated 
it  over  when  he  refused,  and  then  they  would 
repeat  it  over,  you  know.  I  do  not  remember 
what  the  attorney  for  White  said  about  the 
McCown  deed  being  void." 

J.  C.  Harrigan,  father  of  E.  A.  Harrigan, 
called  by  the  plaintiffs,  testified: 

That  he  was  present  the  25th  day  of  August, 
1916,  when  the  conversations  leading  up  to  the 
execution  of  a  deed  by  his  son  to  White  took 
place.  "I  do  not  know  that  I  can  tell  all  the 
conversation;  I  can  tell  part  of  it,  what  I  re- 
member. They  told  him  they  had  a  bill  of  sale 
to  the  land  that  Ed  Punneo — that  was  made 
back  away  ahead  of  McCown's  deed  and  made 
to  Ed'B  brother ;  we  know  him  as  Dick — and 


went  on  to  say  this  deed  was  all  right,  it  was 
good  and  would  stand  up  in  court ;  said  it  was 
sorry  got  up,  but  finally  got  a  good  deed  out  of 
—  He  told  my  son  this  and  said  he  believed  he 
would  be  protected  as  an  innocent  purchaser, 
so  he  would  get  his  money  back  then  and  there 
if  he  would  make  him  a  deed  to  the  place;  he 
held  up  this  supposed  to  be  certified  copy,  I 
believe  he  called  it;  he  Bays  it  will  absolutely 
stand  up;  they  said  they  would  buy  him  out; 
if  they  did  not,  they  was  going  to  beat  him  any 
way.  They  said  they  had  absolutely  the  oldest 
title.  White  talked  some;  then  the  attorney 
took  it.  White  started,  and  the  attorney  took 
it.  The  attorney  said  the  title  would  stand  up ; 
that  if  he  had  his  law  book  there  he  would  show 
it  to  us;  he  wished  he  had  it.  My  son  traded 
his  own  cattle  and  stock  with  McCown  for 
the  place.  He  has  been  looking  after  his  busi- 
ness since  he  was  21.  Tou  (referring  to  the 
attorney)  made  him  believe  all  the  time  he  did 
not  have  any  deed;  that  his  money  was  gone, 
and  this  was  his  only  chance  to  get  it ;  that  it 
might  be  that  he  could  get  it  out  of  the  one 
from  whom  he  purchased,  if 'he  was  worth  it;  if 
he  could  not  get  it  out  of  him,  he  would  lose  it. 
Yes,  I  said  I  believed  you  was  a  lawyer,  and  was 
telling  the  truth,  and  knew  what  you  was  talk- 
ing about.  I  believed  myself  that  was  the  only 
way.  I  didn't  know  nothing  about  the  land 
business.  I  had  no  experience.  This  is  the 
first  place  I  ever  bought  in  my  life."  , 

B.  A  Harrigan,  the  plaintiff,  testified  as 
follows: 

"I  will  be  24  years  old  April  5th  next  My 
wife's  name  is  Nora.  We  have  got  one  little 
baby  boy  born  right  in  the  house  where  we  live. 
I  have  made  two  crops  out  there.  I  farm  my- 
self. I  bought  the  land  from  W.  H.  McCown. 
I  was  to  pay  him  $2,000,  of  which  I  paid  him 
$500  in  cash  and  gave  a  mortgage  for  the  re- 
mainder due  in  five  payments,  $300  at  a  pay- 
ment. White  and  his  attorney  came  to  see  me. 
There  was  present  my  father  and  Uncle  Billie 
Pennington.  They  said  they  knew  I  bought  as 
an  innocent  purchaser,  and  they  wanted  to  get 
me  out  so  they  could  go  after  McCown  and 
Punneo,  go  after  them,  and  if  they  could  not 
take  the  money  back  they  would  beat  us  all  the 
same  together.  They  drew  a  little  piece  of 
paper  and  says,  'This  is  a  deed  in  the  form  of 
a  bill  of  sale,'  and  handed  it  to  me.  They  said  it 
was  not  put  of  record  properly,  but  it  would 
hold  up  as  good  as  if  it  had  been,  that  it  wasn't 
their  fault.  He  said  he  was  not  in  fault,  said 
something  about  they  knew  about  it  when  they 
handed  it  to  me,  said  it  was  a  bad  job,  said  the 
old  justice  at  Pooleville  made  it  out,  and  it  was 
a  bad  job,  but  they  could  make  a  good  deed  out 
of  it.  They  went  on  to  say  that  McCown  would 
beat  me  out  of  what  I  paid  him;  that  he  was 
worth  it  now,  but  might  not  be  later  on.  They 
left  the  impression  that  everybody  else  was  go- 
ing to  crook  me  but  them,  and  they  was  coming 
straight.  They  said  I  was  an  innocent  pur- 
chaser and  wanted  to  pay  me  back  my  money 
and  get  mq  out  between  them  and  McCown. 
They  wanted  to  pay  me  the  same  money  back 
that  I  had  been  out  on  the  land.  They  said 
McCown's  deed  was  void,  and  they  had  the  only 
title  to  the  land;  that  they  were  going  to  beat 
them  and  me,  too,  provided  I  would  not  take 
the  money  back  now.   I  told  them  I  had  been 
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down  and  looked  over  the  record,  and  I  did  not 
find  what  they  said  there.  Pa  says,  'Ton  do 
not  know  where  to  look.'  He  (White)  said  it 
was  there ;  we  checked  it  upon  the  records,  and 
it  was  absolutely  as  good  as  a  warranty  deed 
on  the  recordB.  I  had  agreed  to  sell  30  acres  of 
the  land  to  Dr.  Potter  and  Morris  Sass  for  $50 
an  acre,  $1,500,  the  amount  of  the  mortgage  to 
McCown.  They  (White  and  his  attorney)  said 
the  bill  of  sale  covered  all  the  80  acres,  and  said 
the  bill  of  Bale  would  show  that  they  had  the 
only  true  title  to  the  land.  I  did  not  read  the 
bill  of  sale.  I  relied  npon  what  they  said.  I 
sure  would  not  have  given  any  deed  to  it  to 
White,  had  I  not  believed  their  statements  to 
be  true  that  they  had  better  title,  when  I  could 
sell  30  acres  of  it  for  $50  an  acre,  and  clear 
away  what  I  got  it  for;  what  I  had  been  out 
I  sold  the  land  to  White  because  they  made  me 
believe  I  had  no  title,  and  they  was  going  to 
beat  me  out  of  what  I  had  been  out  on  It  My 
best  recollection  I  spent  $252  of  the  money 
White  paid  me.  My  complaint  is  that  they  told 
me  that  they  had  a  title  absolutely  better." 

W.  H.  McCown,  called  by  the  plaintiffs, 
testified: 

"I  bought  the  land  in  question  from  Ed  Pun- 
neo.  I  have  known  Charley  Punneo  for  several 
years.  Never  heard  of  him  asserting  any  title 
to  the  land  until  this  thing  came  up.  I  sold 
the  land  to  E.  A.  Harrigan  on  August  25,  1916. 
The  lands  involved  had  a  market  value  of  $50 
to  $75  an  acre." 


Sass,  called  by  plaintiffs,  testl- 


Morris 
fled: 

"That  the  market  value  of  the  land  on  August 
25,  1916,  was  $75  per  acre;  that  is,  he  had  con- 
tracted a  few  days  prior  to  that  day  with  Har- 
rigan to  pay  him  $50  per  acre,  which  they  had 
contracted  to  sell  at  $75  per  acre." 

D.  E.  Barker  testified: 

That  the  land  had  a  market  value  for  oil  and 
gas  on  August  25,  1916 ;  it  was  supposed  to  be 
worth  $50  or  $60  or  $100  an  acre.  "I  would 
not  take  $150  an  acre  for  mine  about  as  near." 

Wirt  Franklin  testified  that  be  was  in  the 
oil  business,  and  that  on  August  30,  1916, 
White  came  and  offered  to  sell  him  the  lands 
in  question,  and  that  he  offered  .him  $50  an 
acre  for  all  of  it,  bnt  the  trade  was  not 
consummated. 

E.  Dunlap  testified: 

"That  on  August  25,  1916,  the  market  value 
of  the  lease  on  the  land  was  $40,  $50,  or  $60 
an  acre,  around  $50;  that  in  the  latter  part  of 
September  following  the  McMann  well  came  in 
in  the  same  section,  which  would  increase  the 
value  very  materially." 

S.  C.  White  in  behalf  of  himself  and  other 
defendants  testified: 

"That  he  lived  in  Comanche;  was  in  the 
grocery  business ;  never  had  a  lawsuit.  In 
June,  1916,  old  man  Punneo  and  Charley  came 
to  the  store  with  an  instrument  signed  by  Mor- 
ris Sass  and  a  note  signed  by  Wade  McCown 
asking  Charley  to  sign  a  deed  and  mail  to  Mor- 
ris Sass.   I  came  to  an  agreement  to  look  after 


the  land  for  one-half  of  it  A  few  days  later 
Charley  Puflneo  executed  a  deed  to  Hannah 
Punneo  and  myself.  Hannah  was  Charley's 
mother.  The  same  day  after  I  got  the  deed 
from  the  Harrigans  Hannah  Punneo  executed 
a  deed  to  me.  I  did  not  pay  her  anything  for 
the  deed.  They  were  putting  the  rest  of  the 
title  in  me,  that  I  might  sell  it  I  saw  Harri- 
gan for  the  first  time  the  day  I  took  title  from 
him.  I  did  not  know  of  Harrigan's  deed  when 
Charley  deeded  the  land  to  me  and  his  mother. 
I  found  the  bill  of  sale  in  July,  1916,  and  took 
a  certified  copy.  I  went  out  to  see  Harrigan. 
My  attorney  went  along.  We  told  him  we  had 
a  bill  of  sale  from  Ed  Punneo  to  Charley  Pun- 
neo. I  had  ■  the  certified  copy.  Both  of  the 
Harrigans,  father  and  son,  looked  at  it  We 
discussed  the  way  the  words  were  spelled.  I 
told  him  the  original  was  in  the  clerk's  office  in 
the  chattel  mortgage  files.  I  told  him  it  was  a 
true  copy,  and  the  reason  why  people  could  not 
find  it  they  had  been  looking  at  the  wrong  place 
all  the  time.  I  called  it  a  bill  of  sale.  We 
laughed  over  the  way  the  words  were  spelled. 
They  asked  my  attorney  whether  the  bill  of  sale 
would  transfer  land.  My  attorney  says,  'I  am 
White's  lawyer,'  and  he  did  not  think  they 
would  rely  upon  what  he' said.  The  father  spoke 
up  and  says  that  this  is  the  first  time  he  ever 
knew  one  could  sell  land  by  a  bill  of  sale,  and 
asked  the  opinion  of  my  attorney,  who  told  him 
that,  where  the  parties  knew  about  the  bill  of 
sale,  the  land  could  be  delivered,  but  it  couldn't 
outside  of  the  parties  that  knew  about  it;  that 
was  his  opinion.  I  talked  with  my  attorney. 
He  said  I  ought  to  go  out  and  they  would  settle 
it  out  of  court  as  the  winner  in  a  lawsuit  is 
the  loser.  I  wanted  my  attorney  along  to  draw 
the  papers.  My  attorney  told  them  they  would 
be  protected  to  the  amount  they  bad  in  the  land 
any  way  it  went,  and  he  was  an  innocent  pur- 
chaser. I  paid  him  $618,  and  agreed  to  pay  the 
mortgage  of  $1,500.  Harrigan  and  his  wife 
made  me  a  deed  and  signed  an  agreement  to  dis- 
miss the  suit  to  cancel  deed,  which  suit  also 
included  damages.  Harrigan's  father  asked  his 
son  if  he  could  get  his  money  out  of  McCown's 
deed,  who  replied  that  he  would  rather  have 
$618  than  any  man's  deed,  as  a  bird  in  a  cage 
is  worth  two  in  the  bush.  Harrigan  and  wife 
went  across  line  into  Stephens  county,  where  the 
signature  and  acknowledgment  of  deed  was  had 
before  a  notary  public.  We  had  with  us  and 
showed  to  Harrigan  the  affidavit  of  the  justice 
and  the  deed  of  Charley  Punneo  to  him  and 
Hannah  Punneo.  I  showed  him  everything. 
He  had  put  everything  on  the  table  for  him  to 
look  at  We  told  him  that  Ed  Punneo  told  us 
that  McCown  knew  of  the  bill  of  sale.  I  got 
the  $630  from  my  father-in-law,-  Mr.  Leach, 
and  I  told  him  about  the  transaction.  I  had 
part  of  the  land  sold  for  $50  an  acre,  Mr.  Leach 
and  myself  are  partners  in  business.  The  Pun- 
neos  have  an  interest  in  the  lands.  They  got 
half  of  it  I  did  not  tell  my  father-in-law  all 
the  transaction.  I  kept  him  posted  pretty  well. 
I  told  him  Punneo  was  getting  half  of  it" 

The  evidence  of  the  attorney  was  substan- 
tially as  given  by  White,  claiming  that  no 
unfair  advantage  was  taken  of  Harrigan. 

At  the  conclusion  of  the  evidence,  the 
plaintiffs  were  permitted,  over  the  objections 
of  the  defendants,  to  amend  their  petition 
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by  alleging  facts  largely  In  keeping  with  the 
evidence  of  White  and  his  attorney  as  to 
what  they  did  In  the  securing  of  the  deed 
from  Harrigan  and  that  Charley  Punneo  still 
retained  an  interest  in  the  lands.  At  the 
request  of  defendants,  the  court  made  find- 
ings of  facts  and  conclusions  of  law.  The 
court  found  that  the  deed  of  August  25,  1916, 
from  the  Harrigans  to  White  was  secured  by 
fraud,  and  that  the  other  deeds  affecting  the 
Harrigans'  title  to  the  lands  Involved  were  a 
cloud  thereon. 

The  defendants  assign  as  error:  First,  that 
the  court  erred  in  that  the  findings  of  facts 
are  contrary  to  and  unsupported  by  the  evi- 
dence; second,  in  failing  to  make  certain 
findings;  third,  in  overruling  motion  of  de- 
fendants for  judgment  on  pleadings ;  fourth, 
In  the  admission  of  Incompetent  evidence; 
fifth,  in  permitting  plaintiffs  to  amend  their 
petition ;  sixth,  in  rendering  Judgment  con- 
trary to,  the  evidence  and  failing  to  enter 
Judgment  for  the  defendants. 

[1]  We  will  first  discuss  the  sixth  assign- 
ment of  error,  or  that  part  thereof  that 
states  the  judgment  is  contrary  to  the  evi- 
dence. The  defendants  contend  that  misrep- 
resentations by  them,  if  any,  were  of  law, 
and  not  of  fact,  and  for  that  reason  an  action 
for  fraud  cannot  be  based  thereon — citing  as 
authorities  Mutual  Life  Ins.  Co.  v.  Phinney, 
178  U.  S.  327,  20  Sup.  Ct.  906,  44  L.  Ed.  1088; 
Thompson  v.  Phoenix  Ins.  'Co.,  75  Me.  55, 
46  Am.  Rep.  357;  Rheingans  v.  Smith,  161 
Cal.  362,  119  Pac.  494,  Ann.  Cas.  1913B, 
1140. 

In  Blgelow  on  Fraud,  voL  1,  pp.  487  and 
488,  it  is  stated: 

"Generally  speaking,  a  misrepresentation  of 
law  affords  no  ground  of  redress  or  relief;  the 
misrepresentation  should  be  of  fact.  •  *  • 
The  ground  upon  which  this  rule  rests  is  often 
said  to  be  that  all  men  are  presumed  to  know 
the  law.  'Ignorantia  legis  neminem  excusat.' 
But  this  is  not  quite  satisfactory.  It  may  be 
doubted  if  the  maxim  was  ever  intended  to  ex- 
cuse fraud;  its  more  natural  explanation  is  that 
it  was  intended  not  so  much  as  a  bar  to  the 
innocent  as  a  warning  tb  the  guilty,  and  as  a 
rule  for  upholding  the  performance  of  contracts 
and  of  written  instruments.  The  law  is  a 
special  branch  of  learning,  like  the  higher 
mathematics ;  and  to  know  its  peculiar  features 
one  must  make  one's  self  a  specialist  in  the 
subject.  *  *  *  It  is  not,  however,  universal- 
ly true  that  a  misrepresentation  of  the  law  is 
not  binding  upon  the  party  who  made  it.  *  •  * 
Indeed,  where  one  has  had  superior  means  of 
information,  professes  a  knowledge  of  the  law, 
and  thereby  obtains  an  unconscionable  advan- 
tage of  another  who  is  ignorant,  and  has  not 
been  in  a  situation  to  become  informed,  the  in- 
jured party  is  entitled  to  relief  as  well  as  if 
the  misrepresentation  had  been  concerning  mat- 
ter of  fact." 

In  12  R.  C.  L.  pp.  295,  296,  it  Is  stated: 

"As  a  general  rule  fraud  cannot  be  predicated 
upon  misrepresentations  as  to  matters  of  law, 


nor  upon  opinions  on  questions  of  law  based  on 
facts  known  to  both  parties  alike.  *  *  *  Rea- 
sons given  for  this  role  are  that  every  one  is 
presumed  to  know  the  law,  both  civil  and  crimi- 
nal, and  is  bound  to  take  notice  of  it,  and  hence 
has  no  right  to  rely  on  such  representations  or 
opinions,  and  will  not  be  permitted  to  say  that 
he  was  misled  by  them.  *  *  •  The  rule  that 
fraud  cannot  be  predicated  on  misrepresenta- 
tions as  to  matters  of  law  may  be  rendered  in- 
applicable by  the  existence  of  peculiar  facts  and 
circumstances.  *  •  *  The  same  is  true  where 
one  who  himself  knows  the  law  deceives  another 
by  misrepresenting  the  law  to  him,  or,  knowing 
him  to  be  ignorant  of  it,  takes  advantage  of  him 
through  such  ignorance,  or  where  the  person 
to  whom  the  representations  are  made  relies 
upon  the  supposed  superior  knowledge  and  ex- 
perience of  the  other  party  and  on  his  statement 
that  it  is  unnecessary  or  inadvisable  for  him 
to  consult  a  lawyer." 

In  20  Oyc.  19,  20,  it  Is  stated: 

"It  is  presumed  that  the  law  is  equally  with- 
in the  knowledge  of  all  persons,  and  assertions 
of  law,  although  false,  such  as  misrepresenta- 
tions as  to  the  legal  effect  of  a  particular  writ- 
ten instrument  or  obligation,  are  as  a  general 
rule  regarded  as  mere  expressions  of  opinion 
and  cannot  be  made  the  basis  of  an  action  for 
deceit.  Where,  however,  a  confidential  relation 
exists  between  the  parties  of  which  one  know- 
ingly avails  himself  to  mislead  the  other  by  a 
misrepresentation  of  the  law,  or  where,  as  has 
been  said,  one  knowingly  takes  advantage  of  the 
other's  actual  ignorance  of  the  law  to  mislead 
him  by  misstatements  thereof,  an  action  may 
be  maintained." 

[2]  The  general  law  that  a  misrepresenta- 
tion of  law  affords  no  grounds  of  redress  or 
relief  has  its  exceptions,  as  is  seen  by  the 
law  laid  down  by  the  above  text-book  writ- 
ers. One  of  the  exceptions  is  that,  where 
one  of  the  parties  has  had  a  superior  means 
of  information,  professes  a  knowledge  of  the 
law,  and  thereby  obtains  an  unconscionable 
advantage  of  another  who  is  ignorant,  then  a 
cause  of  action  will  lie  as  if  the  misrepre- 
sentations had  been  concerning  a  matter  of 
fact.  If  the  representations  here  were  of  law 
as  contended  by  the  defendants,  then  the 
next  question  to  consider  is  whether  the  law 
was  misrepresented.  In  this  case  defendants 
made  representations  to  the  plaintiff  as  to 
the  validity  of  the  bill  of  sale  and  the  in- 
validity of  the  deed  to  Harrigan.  Was 
White,  or  his  attorney,  Justified  from  a  legal 
standpoint  in  the  making  of  such  represen- 
tations? The  bill  of  sale  from  one  brother 
to  another  brother  was  not  acknowledged, 
neither  was  it  recorded  or  indexed  in  a  man- 
ner as  provided  by  law.  There  was  the  de- 
scription of  personal  property  therein.  The 
description  of  land  did  not  describe  any  land, 
and  it  had  been  filed  away  as  though  it  were 
a  chattel  mortgage.  That  was  what  the  face 
of  the  bill  of  sale  showed.  In  addition  to 
that,  there  was  the  act  of  Charley  Punneo  in 
remaining  silent  for  nearly  five  years,  until 
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the  land  had  possessed  a  speculative  oil  val- '  said  in  reference  to  title  was  true,  and,  In  his 


lie.  There  was  no  consideration  for  the 
Whlte-Punneo  deed.  All  of  this  marks  the 
instrument  as  one  of  a  most  doubtful  nature. 
It  becomes  doubly  doubtful  when  upon  trial 
no  effort  was  made  by  the  defendants  to  up- 
hold the  good  faith  of  the  Punneo  bill  of  sale 
between  the  brothers,  thought  it  might  be  well 
to  say  it  was  claimed  that  one  of  the  Punneos 
was  out  of  the  state  at  the  time  of  trial,  but 
the  records  fall  to  disclose  that  the  cause 
was  asked  to  be  continued  for  that  reason. 
Another  suspicious  circumstance  is  that 
White  and  his  attorney  went  to  Harrigan  to 
argue  law,  as  they  contend,  and  not  to  his 
attorney.  It  Is  true  there  is  no  legal  obhv 
gation  upon  one  to  go  to  the  lawyer,  but  it 
is  undoubtedly  the  better  policy  to  do  so, 
especially  when  the  difference  Is  claimed  to 
be  one  of  law.  Harrigan,  on  the  other  hand, 
had  a  good  record  title,  having  purchased 
the  land  in  good  faith,  for  a  valuable  con- 
sideration. 

A  consideration  of  the  above  facts  forces 
us  to  the  conclusion  that  White  had  no  title 
under  the  bill  of  sale,  and  this  was  known 
to  him  and  his  attorney,  that  they  knew  that 
Harrigan  had  a  good  title  under  his  deeds, 
and  that  the  representations  as  to  title  by 
White  and  his  attorney  deceived  Harrigan 
as  to  his  title,  and  secured  to  them  an  ad- 
vantage, to  wit,  title  to  his  lands.  A  deed 
was  immediately  prepared,  executed,  ac- 
knowledged, and  delivered  before  Harrigan 
could  place  himself  in  a  situation  to  be  in- 
formed as  to  his  rights. 

The  next  question  is  whether  or  not  Har- 
rigan acted  under  Ignorance  in  the  execu- 
tion of  his  deed  to  White.  The  record  shows 
that  in  all  his  past  life  he  had  been  to  school 
some  five  or  six  months  at  a  country  school 
in  what  is  now  Murray  county,  and  this  was 
before  he  had  reached  his  fifteenth  year ;  that 
he  had  gone  as  far  as  McGuffey's  Third  Read- 
er; thnt  he  was  23  years  of  age  at  the  time 
the  deed  was  executed,  and  was  a  farmer. 
We  would  therefore  say  that  Harrigan,  when 
it  came  to  passing  upon  the  legality  of  the 
deeds  in  question,  was  an  ignorant  man,  and, 
owing  to  the  fact  that  White  was  represented 
by  an  attorney,  this  necessarily  meant  that 
he  (White)  had  superior  means  of  informa- 
tion and  professed  a  knowledge  of  the  law. 
Did  Harrigan  act  upon  the  representations 
made  to  him  by  White  and  the  attorney? 
There  was  undoubtedly  some  impelling  in- 
fluence operating  upon  his  mind,  which 
caused  him  to  sell  his  property  to  White  for 
about  half  Its  value.  The  record  does  not 
disclose  any  influence  other  than  the  repre- 
sentations made  by  defendants  to  him. 

It  appears  from  the  evidence  set  forth 
above  that  after  much  argument  by  the  par- 
ties, on  the  day  the  deed  was  executed,  the 
father  of  EJ.  A.  Harrigan,  who  was  present. 


Ignorance,  he  bowed  to  the  superior  knowl- 
edge of  the  attorney,  for  he  stated: 

"  Tes,'  I  said,  'I  believed  you  was  a  lawyer, 
and  was  telling  the  truth,  and  knew  what  you 
was  talking  about.'  I  did  not  know  nothing 
about  the  land  business." 

E.  A.  Harrigan  testified: 

"They  left  the  impression  that  everybody  else 
was  going  to  crook  me  but  them,  and  they  was 
coming  straight.  *  •  •  They  wanted  to  pay 
me  the  same  money  back  that  I  had  been  out  on 
the  land.  They  said  McCown's  deed  was  void, 
and  they  had  the  only  title  to  the  land,  and  they 
were  going  to  beat  them  and  me,  too,  provided 
I  would  not  take  the  money  back.  *  *  *  I 
relied  upon  what  they  said.  I  sure  would  not 
have  given  any  deed  to  it  to  White,  had  I  not 
believed  their  statements  to  be  true  that  they 
had  better  title,  when  I  could  sell  30  acres  for 
$50  an  acre.  *  *  *  I  sold  the  land  to  White 
because  they  made  me  believe  I  had  no  title,  and 
they  were  going  to  beat  me  out  of  what  I  had 
been  out  on  it." 

A  consideration  of  this  evidence,  and  the 
fact  that  Harrigan  made  a  sacrifice  of  prac- 
tically one-half  the  value  of  his  land,  when 
the  record  does  not  show  that  there  was  any 
influence  other  than  the  representations  by 
defendants  operating  upon  bis  mind,  leads 
us  to  the  very  convincing  certainty  that  he 
believed  the  representations  made  and  acted 
thereupon  to  his  prejudice  and  to  the  benefit 
of  the  defendants.  We  find  that  the  amend- 
ed petition  sets  forth  a  cause  of  action  bas- 
ed on  fraud,  and  the  evidence  was  sufllcient 
to  enter  judgment  thereon  in  favor  of  plain- 
tiffs. 

Now,  In  regard  to  the  first  and  second  as- 
signments of  error,  we  have  carefully  exam- 
ined the  findings  of  the  court,  and  find  that 
the  same  are  in  keeping  with  the  evidence 
on  all  material  issues,  and  that  a  finding 
was  had  on  all  material  Issues. 

The  defendants  contend  In  the  third  as- 
signment of  error  that  the  motion  for  a  judg- 
ment on  the  pleadings  should  have  been  sus- 
tained by  the  court  for  the  reason  that  no 
reply  was  ever  filed  to  the  answer.  We  do 
not  find  under  the  pleadings  in  this  case  thnt 
a  reply  was  required,  but,  be  that  as  it  may, 
the  defendants  made  no  objections  to  going 
to  trial  for  failure  to  file  a  reply,  so  there- 
by waived  a  reply,  if  one  was  required. 
Johnson  v.  Douglass,  8  Okl.  594,  58  Pac.  743 ; 
Burford  v.  Hughes,  182  Pac.  680,  not  yet  of- 
ficially reported.  The  mere  request  for  a 
judgment  on  the  pleadings  without  specifical- 
ly calling  the  attention  of  the  court  to  the 
facts  .that  no  reply  had  been  filed  was  not 
sufficient  The  court's  attention  to  the  fail- 
ure to  file  a  reply  must  be  given,  and  an  ob- 
jection to  going  to  trial  without  one  must 
be  made. 

We  have  examined  defendant's  fourth  as- 
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prejudicial  error  therein.  This  Is  In  refer- 
ence to  admission  of  evidence  the  defendants 
claim  not  to  be  at  issue  and  to  the  exclusion 
of  other  evidence. 

The  defendants  contend  in  their  fifth  as- 
signment of  error  that  the  court  erred  in  per- 
mitting the  amended  petition  to  be  amended 
after  the  evidence  closed.  This  amendment 
largely  covers  the  facts  brought  out  by  White 
and  his  attorney  in  their  evidence  adduced 
-  at  the  trial.  The  defendants  contend  that  a 
pleading  cannot  be  amended  to  conform  to 
the  evidence  If  the  evidence  went  in  under 
objections.  The  evidence  in  this  case,  which 
went  in  under  objections,  was  competent  un- 
der the  first  amended  petition.  We  believe  the 
trial  court  committed  no  error  in  permitting 
this  amendment  to  the  amended  petition, 
but,  in  view  of  the  fact  that  this  opinion 
holds  that  the  amended  petition  on  which  the 
plaintiffs  went  to  trial  stated  a  cause  of  ac- 
tion, and  the  evidence  thereunder  justified 
the  verdict,  a  further  discussion  of  this  as- 
signment of  error  is  not  necessary. 

The  evidence  in  this  case  shows  that  none 
of  the  parties  who  deralgn  their  title  or  in- 
terest from  bill  of  sale  of  Charley  Punneo 
hold  the  same  in  good  faith.  They  were  fa- 
miliar with  what  Charley  Punneo  and  S.  O. 
White  did  to  secure  title  to  the  lands  In- 
volved, and  the  evidence  further  shows  that 
the  bill  of  sale,  or  any  claim  Charley  Pun- 
neo had  to  the  land,  was  unknown  to  Mo 
Cown  or  Harrlgan.  The  contention  that 
Nora  Harrlgan,  wife  of  E.  A.  Harrlgan,  who 
Joined  with  him  in  the  deed,  was  not  a  prop- 
er party  plaintiff,  is  without  merit. 

The  plaintiffs  tendered  In  the  pleadings  to 
defendants  $620,  the  sum  so  paid  them  by 
defendant  S.  O.  White,  which  amount  he 
borrowed  from  his  father-in-law,  J.  B.  Leach, 
and  further  made  a  tender  of  this  sum  in 
cash  In  open  court  at  the  time  of  trial.  They 
further  admit  that  J.  B.  Leach  has  paid  to 
W.  H.  McCown  the  sum  of  $353.50  to  apply  as 
payment  on  notes  executed  by  EI  A.  Harrlgan 
to  W.  H.  McCown,  for  which  a  mortgage 
on  said  lands  was  given.  The  plaintiffs  in 
their  brief  express  a  willingness  that  the 
court  affirm  this  judgment  upon  condition 
that  this  money  be  paid  back  by  them. 

The  court  will  not  render  a  conditional 
judgment,  but  will  direct  E.  A.  Harrlgan, 
plaintiff,  within  90  days  from  date  mandate 
is  spread  of  record,  to  pay  to  the  court  clerk 
of  Carter  county  for  the  benefit  of  J.  B. 
Leach,  one  of  the  defendants,  the  sum  of 
$353.50,  with  interest  thereon  at  the  rate  of 
6  per  cent  per  annum  from  January  1,  1917, 
and  in  default  of  payment  all  rights  and 
remedies  the  mortgagee  had  to  enforce  pay- 
ment of  same  are  subrogated  to  J.  B.  Leach. 

Neither  of  the  attorneys  appearing  for  the 
defendants  in  this  cause  was  their  attorney 
at  the  time  the  deed  of  August  26, 1916,  was 


executed,  in  which  the  finding  here  is  that  a 
fraud  was  perpetrated  on  plaintiffs. 
The  Judgment  is  affirmed. 

OWEN,  C.  J.,  and  RAINET,  McNEILL, 
and  PITCH  FORD,  JJ.,  concur. 
JOHNSON,  J.,  dissents. 


MOBLEY  t.  RHOADES  et  al.    (No.  10331.) 

(Supreme  Court  of  Oklahoma.    Nov.  12,  1919. 
Rehearing  Denied  Jan.  6,  1920.) 

(Syllabus  by  the  Court.) 

1.  Vendor  and  purchases  «3=»240— Plums 

OF  INNOCENT  PURCHASE  MUST  ALLEGE  CON- 
SIDERATION PAID  AND  DENT  NOTICE. 

An  answer  setting  up  the  defense  of  inno- 
cent purchaser  without  notice  must  state  facts 
sufficient  to  show  a  bona  fide  purchase.  It 
should  state  the  consideration,  which  must  ap- 
pear from  the  averment  to  be  Valuable'  within 
the  meaning  of  the  rules  upon  that  subject,  and 
would  show  that  it  has  actually  been  paid,  and 
not  merely  secured.  It  should  also  deny  notice 
in  the  fullest  and  clearest  manner,  and  this 
denial  is  necessary,  whether  notice  is  charged 
in  the  complaint  or  not 

2.  Appeal  and  ebbob  <S=»1009(4)— Findings 

OF  FACT  IN  EQUITY  NOT  BET  ABIDE  UNLESS 
AGAINST  WEIGHT  OF  EVIDENCE. 

In  such  actions  of  purely  equitable  cogni- 
zance the  Supreme  Court  will  not  disturb  the 
findings  of  fact  of  the  trial  court  unless  they 
are  against  the  clear  weight  of  the  evidence. 

3.  Vendor  and  purchaser  <S=>240,  244— An- 
swer, SETTING  UP  DEFENSE  OF  INNOCENT 
PURCHASE  SUFFICIENT  EVIDENCE  SUSTAINING 
FINDING  OF  INNOCENT  PURCHASE. 

Record  examined,  and  held:  (1)  That  the 
answer  was  sufficient  to  entitle  the  defendants 
to  show  that  they  were  innocent  purchasers 
without  notice;  (2)  that  findings  of  the  trial 
court  in  favor  of  the  defendants  were  not 
against  the  clear  weight  of  the  evidence. 

Error  from  District  Court,  Carter  County ; 
H.  A.  Ledbetter,  Judge. 

Action  by  Gerald  Farley  Mobley,  a  minor, 
by  his  guardian,  Tennle  Mobley,  against 
George  T.  Rhoades  and  others.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Affirmed. 

Brett  &  Mathers  and  Moore  &  West,  all 
of  Ardmore,  for  plaintiff  In  error. 

L.  S.  Dolman,  Johnson  &  McGlll,  and 
Cruce  &  Potter,  all  of  Ardmore,  for  defend- 
ants in  error. 

Jas.  A.  Veasey  and  C.  M.  Oakes,  both  of 
Tulsa,  Harry  Maxwell  and  B,  A  Hefner,  of 
Ardmore,  for  Carter  Oil  Co. 

KANE,  J.  This  was  an  action  for  the  re- 
covery of  land  and  to  cancel  certain  convey- 
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ances  relating  thereto,  commenced  by  the 
plaintiff  in  error,  plaintiff  below,  against 
the  defendants  in  error,  defendants  below. 

The  instruments  involved  In  the  contro- 
versy consist  of:  (1)  A  guardian's  deed, 
wherein  B.  EI  Mobley,  as  guardian  of  Ger- 
ald Farley  Mobley,  minor,  was  named  as 
grantor,  and  E.  C.  Mobley,  a  brother  of  the 
guardian,  was  named  as  grantee ;  (2)  a  war- 
ranty deed,  wherein  B.  O.  Mobley  was  named 
as  grantor  and  George  T.  Rhoades  and  Al- 
bert Bhoades  were  named  as  grantees;  (3) 
an  oil  and  gas  lease,  wherein  George  T. 
Rhoades  and  Albert  Rhoades  were  named  as 
lessors  and  L.  S. -Dolman  was  named  as 
lessee;  (4)  the  assignment  of  the  oil  and 
gas  lease  by  Dolman  to  the  Carter  Oil  Com- 
pany. 

The  principal  contention  of  counsel  for 
the  plaintiff  in  the  court  below,  and  also  In 
this  court,  was  that  the  guardian's  deed  and 
the  deed  to  the  Rhoadeses  were  void  for  the 
following  reasons: 

(1)  The  guardian  sale  of  the  lands  in  con- 
troversy through  the  probate  court  was  a 
fraudulent  sale. 

(2)  George  T.  Rhoades  and  Albert  Rhoades, 
defendants,  had  actual  knowledge  of  such 
fraud,  or  at  least  of  such  facts  as  would 
put  a  prudent  man  upon  Inquiry. 

(3)  The  defendants  George  T.  Rhoades  and 
Albert  Rhoades,  composing  the  firm  of 
Rhoades  Bros.,  were  not  bona  fide  purchas- 
ers for  value  without  notice. 

The  trial  court,  after  a  lengthy  trial,  made 
elaborate  findings  of  fact  and  conclusions  of 
law  In  favor  of  the  defendants,  upon  which 
Judgment  was  duly  rendered,  to  reverse 
which  this  proceeding  in  error  was  com- 
mended. It  Is  obvious  at  a  glance  that  the 
foregoing  assignment  of  errors  present  for 
review  only  questions  of  fact  which  require 
an  examination  of  the  evidence  taken  at  the 
trial,  as  it  appears  in  the  record  before  us. 
It  is  conceded  that  the  law  governing  the 
case  is  correctly  stated  in  Allison  v.  Crum- 
mey,  166  Pac.  691;  F.  B.  Collins  Inv.  Co.  et 
oL  v.  Waide,  173  Pac.  835;  Berry  v.  Tolle- 
son,  172  Pac.  630;  Pyeatt  v.  Estus,  179  Pac 
42,  and  many  other  similar  cases. 

[1-3]  The  evidence  on  many  of  the  mate- 
rial questions  involved  in  the  case  at  bar 
was  sharply  conflicting,  and  no  useful  pur- 
poses would  be  subserved  by  setting  it  out 
at  any  great  length. 

Treating  this  as  an  action  of  purely  equi- 
table cognizance,  the  rule  is  well  settled 
that  In  such  cases  the  Supreme  Court  will 
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not  disturb  the  findings  of  fact  of  the  trial 
court,  unless  they  are  against  the  clear 
weight  of  the  evidence.  Wlneniiller  v.  Page, 
183  Pac.  601,  recently  handed  down,  but  not 
yet  officially  reported. 

We  wish  to  say,  however,  that  in  view  of 
the  strong  evidence  tending  to  show  that 
the  guardian  sale  was  tainted  with  fraud, 
we  have  examined  the  record  very  carefully 
on  the  question  of  the  bona  fides  of  the  sale 
from  the  purchaser  at  the  guardian's  sale  to 
the  Rhoadeses,  and  are  convinced  that  the 
findings  of  the  trial  court  that  the  Rhoadeses 
were  purchasers  in  good  faith  for  value, 
and  without  notice  of  any  fraud  occurring  at 
the  guardian's  sale,  Is  supported  by  the 
weight  of  the  evidence. 

There  is  some  contention  that  the  allega- 
tions of  the  answer  were  not  sufficient  to 
entitle  the  Rhoadeses  to  the  benefit  of  this 
defense,  but  in  this  we  are  unable  to  agree 
with  counsel.  The  rule  governing  pleading 
this  defsnse  is  stated  In  section  785  of  Pom- 
eroy's  Equity  Jurisprudence,  as  follows: 

"The  allegations  of  the  plea,  or  of  the  answer 
so  far  as  it  relates  to  this  defense,  must  include 
all  those  particulars  which,  as  has  been  shown, 
are  necessary  to  constitute  a  bona  fide  purchase. 
It  should  state  the  consideration,  which  must 
appear  from  the  averment  to  be  'valuable'  with- 
in the  meaning  of  the  rules  upon  that  subject, 
and  should  show  that  it  has  actually  been  paid, 
and  not  merely  secured.  It  should  also  deny 
notice  in  the  fullest  and  clearest  manner,  and 
this  denial  is  necessary,  whether  notice  is  charg- 
ed in  the  complaint  or  not.  The  denial  must 
correspond  with  the  settled  rules  upon  the  sub- 
ject of  notice,  so  as  to  bring  the  case  within  the 
operation  of  those  rules.  Concerning  the  fore- 
going averments  there  has  been,  and  win  be,  no 
doubt."  . 

After  stating  the  rule  substantially  as 
above  In  Boone  v.  Chiles,  10  Pet.  177,  9  L. 
Ed.  388,  Mr.  Justice  Baldwin  continues: 

"Such  is  the  case  which  must  be  stated  to 
give  a  defendant  the  benefit  of  an  answer  or 
plea  of  an  innocent  purchase  without  notice; 
the  case  stated  must  be  made  out;  evidence  will 
not  be  permitted  to  be  given  of  any  other  mat- 
ter not  set  out" 

We  think  the  case  at  bar  is  well  within 
the  rule  both  as  to  the  sufficiency  of  the 
pleadings  and  the  weight  and  cogency  of  the 
evidence  required  to  establish  the  defense. 

Finding  no  reversible  error  in  the  record, 
the  judgment  of  the  court  below  must  be 
affirmed. 
All  the  Justices  concur. 
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TAYLOR  t.  ENID  NAT.  BANK  et  al. 
(No.  9148.) 

(Supreme  Court  of  Oklahoma.    Dec.  2,  1919. 
Rehearing  Denied  Jan.  6,  1920.) 

(ByttaTnu  by  the  Court.) 

1.  Appeabance  <g=10— Answer  after  spe- 
cial APPEARANCE.;  ASKING  AFFIRMATIVE  BE- 
LIEF;   "GENERAL  APPEABANCE." 

Where  a  defendant  appears  specially  and 
objects  to  the  jurisdiction  of  the  court  for  the 
reason  that  the  action  has  been  brought  in  a 
county  other  than  where  the  defendant  resides, 
by  fraudulently  making  another  party  defend- 
ant, who  resides  in  the  county  where  the  action 
is  brought,  and  the  motion  to  quash  and  dis- 
miss the  action  is  overruled,  the  defendant  may 
file  his  answer  and  proceed  to  trial,  and  this 
will  not  be  held  a  general  appearance,  but 
where  in  his  answer  he  asks  affirmative  relief,  it 
is  a  "general  appearance,"  and  he  thereby  waiv- 
es all  objections  „to  the  service  of  the  summons, 
and  subjects  himself  to  the  jurisdiction  of  the 
court  for  all  purposes. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  General 
Appearance.] 

2.  Trial  <8=»156(2,  3)  —  Demurrer  to  evi- 
dence ADMITS  INFERENCES  LOGICALLY 
DRAWN  FROM  EVIDENCE. 

The  test  applied  to  a  demurrer  to  the  evi- 
dence is  that  all  the  facts  which  the  evidence 
in  the  slightest  degree  tends  to  prove,  and  all 
inferences  or  conclusions  which  may  be  rea- 
sonably and  logically  drawn  from  the  evidence, 
are  admitted.  The  court  cannot  weigh  conflict- 
ing evidence,  but  must  treat  the  evidence  as 
withdrawn  which  is  must  favorable  to  the  de- 
murrant 

Error  from  District  Court,  Kingfisher  Coun- 
ty; James  B.  Culllson,  Judge. 

Action  by  the  Enid  National  Bank  against 
James  A.  Sprague,  Farmers'  &  Merchants' 
National  Bank  of  Ilennessy,  S.  A.  Moore, 
and  A.  W.  Westlake.  Case  dismissed  as  to 
defendant  bank,  and  A.  W.  Westlake  sub- 
stituted as  party  plaintiff.  Demurrer  by 
plaintiff  Westlake  to  the  evidence  of  defend- 
ant Moore  sustained,  and  Judgment  for  plain- 
tiff, motion  for  new  trial  denied,  and  defend- 
ant Moore  brings  error,  and  on  the  sugges- 
tion of  his  death  the  cause  was  revived  In 
the  Supreme  Court  by  J.  M.  Taylor,  adminis- 
trator. Reversed  and  remanded,  with  di- 
rections to  grant  a  new  trial. 

P.  W.  Cress  and  H.  E.  St.  Clair,  both  of 
Perry,  for  plaintiff  in  error. 

F.  L.  Boynton,  of  Kingfisher,  and  John  F. 
Curran,  of  Enid,  for  defendants  in  error, 

McNEILL,  J.  This  action  was  commenced 
In  the  district  court  of  Kingfisher  county 
by  the  Enid  National  Bank  against  James 
A.  Sprague,  S.  A.  Moore,  Farmers'  &  Mer- 


chants' National  Bank  of' Hennessy,  and  A. 
W.  Westlake,  to  recover  upon  a  promissory 
note  executed  by  James  A.  Sprague  and  S.  A. 
Moore  to  S.  N.  Brees.  Moore  was  served 
with  summons  in  Noble  county,  and  James  A. 
Sprague  was  never  served  with  a  summons, 
and  the  case  was  dismissed  as  to  the  Farmers' 
&  Merchants'  Bank  of  Hennessy,  and  during; 
the  proceeding  A.  W.  Westlake  was  substitut- 
ed as  party  plaintiff,  and  the  action  when  tried 
was  between  A.  W.  Westlake  as  plaintiff  and 
S.  A.  Moore  as  defendant.  Moore  first  filed 
a  motion  to  dismiss  the  petition  for  the  rea- 
son that  it  was  fraudulently  brought  in  King- 
fisher county,  in  that  A.  W.  Westlake  and 
Farmers'  National  Bank  of  Hennessy  were 
not  real  parties  in  interest,  but  were  only 
made  parties  defendant  for  the  fraudulent 
purpose  of  suing  the  defendant  Moore  in  a 
county  other  than  his  residence,  he  being  a 
resident  of  Noble  county.  The  motion  was 
overruled,  and  the  defendant  Moore  filed 
his  answer  and  cross-petition. 

The  first  defense  relied  upon  was  the  court 
had  no  jurisdiction,  for  the  reason  that 
Moore  resided  in  Noble  county,  and  was 
served  in  Noble  county,  and  the  action  was 
fraudulently  brought  In  Kingfisher  county. 

The  second  defense  was  failure  of  con- 
sideration, on  account  of  fraud  practiced 
by  S.  N.  Brees  at  the  time  of  procuring  said 
note.  The  answer  Is  very  long,  and  the  sub- 
stance of  the  defense  of  fraud  and  failure  of 
consideration  relied  upon  was  that  said  note 
was  given  as  a  part  payment  for  a  stock  of 
merchandise  purchased  or  traded  for  by 
James  A.  Sprague  from  S.  M.  Brees,  and  that 
Moore  was  a  surety  on  said  note.  That  at 
the  time  of  purchasing  said  goods  the  said 
Brees  represented  that  the  stock  of  goods 
were  all  marked  with  the  original  whole- 
sale price,  without  any  addition  for  freight, 
and  it  was  agreed  that  the  stock  would  be 
valued  at  the  cost  mark  price  then  on  said 
goods,  and  further  alleged  that  S.  N.  Brees 
fraudulently  changed  said  cost  price  oh  the 
goods  without  the  knowledge  and  consent 
of  Sprague  or  Moore,  and  in  that  way  and 
manner  increased  the  value  of  said  goods  ; 
that  the  difference  in  value  in  the  Invoice 
as  agreed  to  and  the  value  as  shown  by  the 
fraudulent  invoice,  caused  by  the  fraud  prac- 
ticed by  S.  N.  Brees,  amounted  to  over  $3,000. 

The  answer  further  alleged  that  the  plain- 
tiff Westlake  purchased  the  note  with  knowl- 
edge, and  had  notice  of  the  defense  of  S.  A. 
Moore  to  the  same.  There  are  numerous 
other  defenses  alleged,  but  it  Is' unnecessary 
to  consider  them  at  this  time.  The  plaintiff 
filed  a  reply,  which  was  in  substance  a  gen- 
eral denial.  A  jury  was  impaneled  to  try 
the  case,  and  upon  the  trial  thereof  the  de- 
fendant Moore  assumed  the  burden  of  proof. 
After  introducing  his  evidence,  the  attorneys 
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for  Westlake,  the  substituted  plaintiff,  de- 
murred to  the  evidence  offered 'by  the  de- 
fendant which  demurrer  was  by  the  court 
overruled.  Westlake  then  Introduced  his  evi- 
dence and  the  defendant  Moore  introduced 
his  evidence  In  rebuttal.  At  the  close  of  the 
evidence  the  court  Instructed  the  jury  to 
return  a  verdict  for  the  plaintiff  Westlake 
and  against  defendant  Moore  for  the  amount 
of  said  note.  The  Jury  retired,  and  after 
deliberation  for  some  time  failed  to  agree 
upon  a  verdict,  and  the  jury  was  brought 
Into  the  courtroom,  and  the  Judge  withdrew 
his  instruction  from  the  Jury  wherein  they 
were  directed  to  return  a  verdict  for  the 
plaintiff  Westlake,  and  then  plaintiff  filed 
a  demurrer  to  the  evidence,  whereupon  the 
court  discharged  the  Jury  and  sustained  the 
demurrer  to  the  evidence  of  the  defendant 
Moore,  and  rendered  Judgment  in  favor  of 
Westlake  and  agafnst  Moore.  Proper  ex- 
ceptions were  taken  to  the  rulings  of  the 
court. 

The  defendant  Moore  filed  a  motion  for 
new  trial  which  was  overruled  and  has  per- 
fected his  appeal  to  this  court.  The  death 
of  S.  A.  Moore  was  suggested,  and  the  cause 
has  been  revived  in  the  name  of  J.  M.  Taylor, 
administrator  of  the  estate  of  S.  A.  Moore. 

For  reversal  the  plaintiff  In  error  alleges 
numerous  assignments  of  error,  but  we  deem 
It  only  necessary  to  consider  two. 

[1]  First,  did  the  court  ever  acquire  juris- 
diction of  the  defendant  Moore,  and  was  said 
action  fraudulently  brought  In  Kingfisher 
county  against  Westlake  to  enable  suit  to 
be  brought  against  Moore  in  a  court  other 
than  where  Moore  resided.  There  might 
be  some  merit  to  this  assignment  of  error 
if  the  defendant  Moore  had  not  waived  the 
same. 

The  case  was  dismissed  by  plaintiff  on 
June  21,  1915,  and  on  June  24,  1915,  the  de- 
fendant Moore  filed  a  motion  to  set  aside 
said  dismissal,  for  the  reason  that  the  Judge 
who  dismissed  the  case  was  disqualified,  and 
for  the  further  reason  that  the  defendant 
Moore  was  asking  for  affirmative  relief,  and 
had  a  counterclaim  pending  In  said  action, 
and  the  court  could  not  dismiss  the  counter- 
claim, over  the  objection  of  defendant  Moore, 
and  upon  defendant's  motion  the  action  dis- 
missing the  case  was  set  aside,  and  the  case 
was  reinstated.  If  there  was  any  question 
regarding  the  jurisdiction  of  the  court  in  the 
first  instance,  the  defendant  Moore  waived 
the  same  by  filing  a  cross-petition  and  ask- 
ing for  affirmative  relief.  Having  taken  the 
position  in  the  lower  court  that  his  answer 
was  a  cross-petition  and  that  he  was  en- 
titled to  affirmative  relief,  he  is  bound  by 
that  position  in  this  court.  This  court  in 
the  case  of  Shufeldt  v.  Jefcoat,  50  Okl.  790, 
151  Pac.  595,  stated  the  rule  as  follows: 
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"Where  a  defendant  appears  specially  and 


of  defective  service  of  summons,  and  his  motion 
to  quash  *  *  *  is  denied,  he  may  file  his 
answer  and  proceed  with  the  trial,  and  this 
will  not  be  held  a  general  appearance;  but 
where,  in  his  answer,  he  asks  for  affirmative 
relief,  it  is  a  general  appearance,  and  he  there- 
by waives  all  objections  to  the  service  of  the 
summons,  and  subjects  himself  to  the  jurisdic- 
tion of  the  court  for  all  purposes." 

We  think  the  defendant  Moore  waived 
any  error  that  might  be  predicated  upon  this 
ruling  of  the  court 

[2]  The  second  question  for  determination 
Is,  Did  the  court  commit  error  in  sustain- 
ing the  demurrer  to  the  evidence  offered  on 
behalf  of  the  defendant?  Upon  the  question 
of  whether  the  note  was  obtained  by  fraud 
and  whether  Brees  had  fraudulently  changed 
the  cost  mark,  thereby  Increasing  the  value 
of  the  goods  some  $3,000  more  than  the  actual 
cost  price  was,  the  defendant,  to  support  this 
allegation  of  the  petition,  introduced  the  dep- 
osition of  Mr.  Oilliland,  who  was  a  clerk 
in  the  store  of  Mr.  Brees  at  the  time  the 
goods  were  invoiced  and  had  been  A  clerk 
prior  thereto.  It  is  unnecessary  to  set  out 
this  evidence,  but  sufficient  to  say  that  it 
was  sufficient  to  support  this  allegation  of 
the  petition,  and  sufficient  to  support  the 
contention  that  the  goods  were  invoiced  at 
approximately  $3,000  more  than  the  actual 
Invoice  price  of  the  goods.  Moore  testified 
that  In  the  latter  part  of  June,  1912,  after 
the  note  was  executed  and  before  same  be- 
came due,  Mr.  Westlake,  who  resided  at  Hen- 
nessy,  Okl.,  called  Mr.  Moore,  who  resided 
at  Perry,  Okl.,  over  the  telephone,  and  In- 
quired of  him  If  he  was  the  S.  A.  Moore  who 
had  given  the  note  to  Mr.  Brees,  and,  if  the 
note  was  all  right  and  if  the  same  would 
be  paid  when  due,  that  he,  Mr.  Westlake  or 
his  bank,  was  expecting  to  .  buy  the  note. 
Mr  Moore  testified  that  he  informed  Mr. 
Westlake  that  the  note  was  .obtained  by 
fraud,  misrepresentations,  forgery,  and  du- 
ress, and  that  he  did  not  intend  to  pay  the 
note. 

"The  test  applied  to  a  demurrer  to  the  evi- 
dence is  that  all  the  facts  which  the  evidence 
in  the  slightest  degree  tends  to  prove,  and  all 
inferences  or  conclusions  which  may  be  reason- 
ably and  logically  drawn  from  the  evidence,  are 
admitted.  The  court  cannot  weigh  conflicting 
evidence,  but  must  treat  the  evidence  as  with- 
drawn which  is  most  favorable  to  the  demur- 
rant." T.  H.  Rogers  Lumber  Co.  v.  M.  W. 
Judd  Lumber  Co.,  52  Okl.  387,  153  Pac.  150; 
Rose  v.  Woldert  Qro.  Co.,  54  Okl.  566,  154  Pac. 
531;  Bean  v.  Rumrill,  172  Pac.  453;  Petro- 
leum Iron  Works  Co.  v.  Bullington,  161  Pac. 
538 ;  Edmisson  v.  Drumm-Flato  Comm.  Co.,  13 
Okl.  440,  73  Pac.  958;  Ziska  v.  Ziaka  et  al., 
20  Okl.  634,  95  Pac.  254,  23  L.  R.  A.  (N.  S.) 
1;  Shawnee  Light  &  Power  Co.  v.  Sears,  21 
Okl.  13,  95  Pac.  449. 


By  applying  the  above  rule  to  the  evidence 
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admits  that  the  testimony  of  Mr.  Moore 
and  Mr.  Gllliland  are  true,  therefore  it  was 
error  for  the  court  to  sustain  a  demurrer 
to  the  evidence.  While  there  were  some  700 
pages  of  testimony  Introduced,  and  the  plain- 
tiff denied  that  he  had  any  conversation  with 
Mr.  Moore,  and  evidence  was  introduced  to 
contradict  the  testimony  of  Mr.  Gllliland, 
but  this  would  not  warrant  the  court  in 
sustaining  a  demurrer  to  the  evidence  of  the 
defendant  When  the  plaintiff  demurred 
to  the  evidence  of  The  defendant,  It  withdrew 
from  the  consideration  of  the  court  the  evi- 
dence offered  by  the  plaintiff,  which  contra- 
dicted said  statements  and  admitted  the 
testimony  of  the  defendants  to  be  true.  Ad» 
mittlng  this  evidence  to  be  true,  it  was  error 
for  the  court  to  sustain  the  demurrer  of 
plaintiffs,  as  the  defendant  was  entitled  to 
have  the  issues  submitted  to  the  jury.  It 
is  unnecessary  to  consider  any  of  the  other 
assignments  of  error  or  the  questions  In- 
volved In  this  case 

For  the  reasons  stated  the  Judgment  of 
the  court  Is  reversed  and  remanded,  with 
instructions  to  grant  the  plaintiff  in  error 
a  new  trial. 

PITCH  FORD,  JOHNSON,  HIGGINS,  and 
BAILEY,  JJ,  concur. 


CHICAGO,  R.  I.  &  P.  RT.  CO.  v. 
STATE  et  aL  (No.  10041.) 

(Supreme  Court  of  Oklahoma.    Oct.  28,  1919. 
Rehearing  Denied  Jan.  6,  1920.) 

(SvUabut  iy  the  Court.) 

Cabbiers  <S=»20(10),  100(1)— Pbivatelt  own- 
ed OIL  TANK  CARS  NOT  SUBJECT  TO  DEMUB- 
BAGE;    COMPLAINT  AS  SUFFICIENT  TO  CONFEB 

jUBisDicnoN  on  Corporation  Commission. 
Record  examined,  and  held:  (1)  That  in  the 
circumstances  of  this  case  privately  owned  oil 
tank  cars  are  not  subject  to  demurrage  under 
rule  1,  item  A,  of  Order  No.  167  of  the  Cor- 
poration Commission  until  they  are  so  placed 
by  the  carrier  that  they  can  be  loaded  or  un- 
loaded at  the  racks  erected  for  that  purpose 
upon  and  along  the  industrial  side  track  of  the 
shipper;  (2)  that  the  complaint  filed  herein, 
there  being  no  dispute  as  to  the  facts,  was  suffi- 
cient to  confer  jurisdiction  upon  the  Corpora- 
tion Commission  to  render  the  relief  granted 
by  the  order  appealed  from. 

Appeal  from  Order  of  Corporation  Com- 
mission. 

Proceeding  by  the  State  of  Oklahoma  and 
the  Lawton  Refining  Company  against  the 
Chicago,  Rock  Island  &  Pacific  Railway  Com- 
pany. From  an  order  of  the  Corporation 
Commission,  the  defendant  appeals.  Modi- 
fled  and  affirmed. 


G.  O.  Blake,  R.  J.  Roberts,  and  John  B. 
Du  Mars,  all  of  El  Reno,  for  plaintiff  In  error. 

Parmenter  &  Parmenter,  of  Lawton,  for  de- 
fendants in  error. 

KANE,  J.  This  is  an  appeal  from  an  order 
of  the  Corporation  Commission  wherein  it 
was  ordered  and  adjudged: 

"That  the  defendant,  the  Chicago,  Rock  Island 
&  Pacific  Railway  Company,  is  in  violation  of 
Commission  Order  No.  167,  and  said  company 
is  fined  for  such  violation  in  the  sum  of  $75 
and  costs,  provided  that  in  the  event  that  said 
defendant  company'  shall  refund  to  said  com- 
plainant within  30  days  from  date  hereof  such 
part  of  said  $66  collected  for  demurrage  as 
.may  have  been  collected  on  cars  not  set  for  load- 
ing or  unloading,  this  fine  shall  stand  remit- 
ted." 

There  is  no  material  conflict  In  the  evi- 
dence taken  before  the  commission.  The 
controversy  between  the  railway  company 
and  the  refining  company  arose  substantial- 
ly as  follows:  The  refining  company,  under 
contract  with  the  railway  company,  erected 
at  its  place  of  business  an  industrial  side 
track  about  500  feet  in  length,  part  of  which 
is  equipped  with  racks  suitable  for  loading 
and  unloading  oil  tank  cars,  and  is  also  the 
owner  of  several  private  tank  cars.  On  the 
24th  day  of  January,  1918,  the  railway  com- 
pany presented  to  the  refining  company  cer- 
tain statements  purporting  to  be  bills  for 
freight  charges  due  it,  aggregating  the  sum 
of  $1,418.18,  which  the  refining  company  paid 
in  full.  Later,  upon  learning  that  the  total 
amount  of  freight  charges  due  was  $1,352.18, 
and  that  the  additional  amount  of  $66  mak- 
ing up  the  sum  of  $1,418.18  was  charged  for 
demurrage  on  certain  of  the  privately  owned 
tank  oars,  which,  although  they  had  been 
placed  by  the  railway  company  on  the  Indus- 
trial siding  or  switch  track  for  several  days, 
had  hot  been  so  placed  at  the  loading  racks 
that  they  could  be  loaded  or  unloaded,  the 
refining  company  made  demand  upon  the  rail- 
way company  for  the  return  of  the  amount 
collected  for  demurrage,  which  was  refused, 
whereupon  this  proceeding  was  commenced 
with  the  result  hereinbefore  Indicated. 

Rule  1,  item  A,  of  Order  No.  167,  which 
the  commission  found  was  violated  by  this 
action  of  the  railroad  company,  reads  as 
follows: 

"A.  Cars  held  for  or  by  consignors  or  con- 
signees for  loading,  unloading,  forwarding  direc- 
tions, or  for  any  other  purpose,  are  subject  to 
these  demurrage  rules,  except  as  follows: 
*  •  * 

"P.  *  *  *  Private  cars  are  not  subject  to 
demurrage  regulations  except  when  they  are 
placed  by  the  carrier  for  loading  or  unload- 
ing." 

Counsel  for  the  railroad  company  contends 
that  merely  placing  the  cars  upon  the  indus- 
trial track  constituted  compliance  with  the 


©=>For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


Okl.)  WADE  t.  HOPE  A 

(186 

spirit  of  the  rule,  and  tbat  the  cars  became 
subject  to  demurrage  for  delay  notwithstand- 
ing they  were  not  so  placed  that  they  could 
be  loaded  or  unloaded  at  the  loading  rack 
of  the  refining  company.  On  the  other  hand, 
counsel  for  the  refining  company  contends 
that  cars  are  not  "placed  by  the  carrier  for 
loading  or  unloading"  within  the  meaning  of 
the  rule  making  them  subject  to  demurrage, 
until  they  are  so  placed  that  they  can  be  load- 
ed or  unloaded  from  the  company's  loading 
and  unloading  racks  provided  for  that  pur- 
pose. 

It  being  conceded  that  the  cars  were  pri- 
vately owned,  we  are  unable  to  perceive  very 
much  room  for  any  reasonable  controversy 
on  this  question.  "Placed  by*  the  carrier  for 
loading  or  unloading"  undoubtedly  means' 
tbat  the  cars  must  be  so  placed  by  the  carrier 
that  they  can  be  loaded  or  unloaded  by  the 
refining  company  from  its  loading  and  un- 
loading racks  erected  for  this  purpose. 

Relating  to  the  theory  upon  which  the  case 
was  tried  below,  the  commission  In  its  opin- 
ion makes  the  following  statement: 

"The  complaint  in  this  case  is  properly  veri- 
fied, and  can  be  construed  as  an  information 
charging  violation  of  an  order  of  the  commis- 
sion or  as  a  complaint  against  a  prevailing 
practice  and  ■  prayer  for  relief  therefrom.  The 
order  must  deal  with  the  case  either  as  a  con- 
tempt proceeding  or  as  an  investigation  of  an 
alleged  abuse.  It  can  impose  a  fine  for  viola- 
tion of  a  commission  order  or  it  can  establish 
a  role  for  the  future  in  accordance  with  the 
merits  of  the  situation  shown  to  exist.  It  can- 
not do  both.  The  facts  offer  no  new  question 
for  consideration,  and  the  wrong  complained 
of  has  been  dealt  with  already.  For  the  purpose 
of  this  order,  therefore,  the  complaint  will  be 
considered  as  an  information  alleging  violation 
of  Commission's  Order  No.  167." 

There  Is  some  contention  on  the  part  of 
counsel  for  the  railroad  company  to  the 
effect  that  the  Corporation  Commission  ac- 
quired no  jurisdiction  to  assess  a  fine  against 
the  appellant,  for  the  reason  that  the  pro- 
ceeding was  in  the  nature  of  a  civil  action 
brought  by  the  refining  company  for  the  re- 
covery of  charges  which  It  claimed  were  ex- 
cessive. We  think  the  complaint  was  suffi- 
cient to  confer  jurisdiction  upon  the  Corpora- 
tion Commission  to  grant  the  relief  afforded 
by  the  order  appealed  from.  A  part  of  the 
prayer  of  the  complaint  was  that  the  carrier 
be  "ordered  not  to  collect  demurrage  from  the 
complainant  on  privately  owned  cars  placed 
upon  the  switch  track  hereinbefore  described 
for  the  purpose  of  being  held  for  storage,  re- 
pairs, or  as  empties,  and  that  no  demurrage 
shall  be  collected,  except  when  and  where  the 
cars  are  actually  placed  for  loading  or  un- 
loading, and  that  all  and  general  relief  may 
be  granted  complainant" 

As  we  have  said  before,  there  was  no  dis- 
pute as  to  the  facts.   The  railway  company 
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contended,  somewhat  unreasonably  we  think, 
that  cars  were  placed  for  loading  and  un- 
loading within  the  meaning  of  the  rule  by 
mereby  placing  them  on  the  industrial  side 
track,  whether  they  could  be  loaded  or  un- 
loaded at  the  refining  company's  loading  and 
unloading  racks  or  not  It  may  be  that  this 
contention  was  made  In  good  faith,  and  the 
Corporation  Commission  undoubtedly  assum- 
ed that  it  was,  as  It  gave  the  railway  com- 
pany an  opportunity  to  either  pay  the  fine 
assessed  against  it  or  refund  to  said  com- 
plainant within  30  days  from  date  of  the 
order  such  part  of  said  $66  collected  for  de- 
murrage as  may  have  been  claimed  for  cars 
not  set  for  loading  or  unloading.  In  view  of 
this  we  will  assume  that  this  appeal  was 
taken  in  good  faith,  and  give  the  railroad 
company  an  opportunity  of  exercising  this 
alternative  within  30  days  after  the  affirm- 
ance of  the  order  appealed  from. 

As  thus  modified,  the  judgment  of  the  Cor- 
poration Commission  is  affirmed. 


WADE  v.  HOPE  &  KILLINGSWORTH. 

(No.  10868.) 

(Supreme  Court  of  Oklahoma.    Oct.  21,  1919. 
Rehearing  Denied  Jan.  6,  1020.) 

(Byllabtia  by  the  Court.) 

1.  New  trial  <8=  165— Motion  to  vacate  OR- 
DER DENYING  NEW  TRIAL  CANNOT  EXTEND 
TIME,  FOB  COURT  MAY  RECONSIDER  ITS  ORDER. 

A  motion  to  vacate  an  order  overruling  mo- 
tion for  new  trial  can  serve  no  purpose  but  to 
take  the  place  of  an  application  or  petition  for 
new  trial,  and  does  not  have  the  effect  of  ex- 
tending the  time  within  which  the  trial  court 
may  reconsider  its  order  denying  motion  for 
new  trial  beyond  the  term  at  which  the  same 
was  made,  or  to  extend  the  time  in  which  a 
petition  for  new  trial,  after  the  term,  may  be 
filed. 

2.  New  trial  «j=>117(3),  166(2)  —  Applica- 
tion FOR  NEW  TRIAL  MUST  BE  MADE  AT  TERM 
OR  ONE  TEAR  AFTER  JUDGMENT. 

Under  section  5035,  Rev.  Laws  1910,  appli- 
cation for  new  trial  must  be  made  at  the  term 
the  judgment  was  rendered,  except  in  the  in- 
stances mentioned  in  said  section,  and  a  peti- 
tion for  new  trial,  after  the  term,  under  the 
provisions  of  section  5037,  Rev.  Laws  1910, 
must  be  filed  within  one  year  after  the  final 
judgment  was  rendered. 

Error  from  District  Court  Jefferson  Coun- 
ty; Will  Linn,  Judge. 

Action  by  O.  S.  Wade  against  Hope  &  Kill- 
ingsworth  to  vacate  an  order  overruling  a 
motion  for  new  trial.  Judgment  for  defend- 
ants, striking  motion  from  the  files  and  de- 
nying the  relief  sought  and  plaintiff  brings 
error.  Dismissed. 
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H.  B.  Iiockett,  of  Comanche,  for  plaintiff 
in  error. 

Bridges  &  Vertrees,  of  Waurlka,  and  A.  W. 
Reynolds,  of  Comanche,  for  defendants  in 
error. 

OWEN,  C.  J.  [1,2]  Prom  a  Judgment  in 
favor  of  Hope  &  Killlngsworth,  entered  Oc- 
tober 15, 1915,  Wade  prosecuted  error  to  this 
court,  and  bis  appeal  was  dismissed.  162 
Pac.  742.  He  filed  an  application  in  the  trial 
court  for  new  trial,  and  from  a  Judgment 
denying  that  application  he  again  appealed 
to  this  court,  where  the  Judgment  of  the 
lower  court  was  affirmed  (1T6  Pac.  402),  for 
the  reason  that  his  application  was  not  filed 
within  one  year  after  final  judgment  was  ren- 
dered in  the  trial  court  He  then  filed  a  mo- 
tion to  vacate  the  order  overruling  his  mo- 
tion for  new  trial.  Upon  consideration  of 
this  motion,  and  after  permitting  the  intro- 
duction of  evidence  and  argument  of  counsel, 
the  trial  court  refused  to  grant  the  relief 
prayed  and  sustained  a  motion  by  defendants 
in  error  to  strike  Wade's  motion  from  the 
files.  From  that  Judgment  this  appeal  is 
prosecuted. 

A  motion  to  vacate  an  order  overruling  mo- 
tion for  new  trial  can  serve  no  purpose  but 
to  take  the  place  of  an  application  or  pe- 
tition for  new  trial  and  does  not  have  the 
effect  of  extending  the  time  in  which  the 
trial  court  may  reconsider  its  order  denying 
a  motion  for  new  trial  beyond  the  term  at 
which  the  same  was  made,  as  provided  by 
section  5035,  R.  L.  1910,  or  to  extend  the 
time  in  which  a  petition  for  new  trial  may  be 
filed  under  the  provisions  of  section  5037  of 
this  statute,  which  require  same  to  be  filed 
within  one  year  from  the  date  of  the  final 
Judgment  Owen  v.  Dlst  Ct.  of  Okl.  County, 
43  Okl.  442,  143  Pac.  17,  Ann.  Cas.  1917C, 
1147;  Continental  Gin  Co.  v.  Arnold,  167 
Pac.  613,  L.  R.  A.  1918B,  511;  Dorland  v. 
Cunningham,  66  Cal.  484,  6  Pac.  135. 

The  appeal,  therefore,  Is  dismissed. 

RAINES",  PITCHFORD,  McNEILL,  and 
HIGGINS,  JJ,  concur. 


GRAYSON  et  al.  v.  THOMPSON.   (No.  9522.) 

(Supreme  Court  of  Oklahoma.   Nov.  12,  1919. 
Rehearing  Denied  Jan.  6,  1920.) 

(Svllalut  hy  the  Court.) 
1.  Indians  <S=>15(1)— Construction  or  act 

OF  CONGBESS  AS  TO  RESTRICTIONS  ON  ALLOT- 
MENTS. 

Act  Cong.  May  27,  1908  (35  Stat.  312,  c. 
199),  entitled  "An  act  for  the  removal  of  re- 
strictions from  part  of  the  lands  of  allottees  of 


the  Five  Civilized  Tribes,  and  for  other  pur- 
poses," is  a  revising  act,  and  is  intended  aa  a 
substitute  for  all  former  acts  relating  to  the 
subject  of  such  restrictions,  and  operated  to 
repeal  the  provisions  of  Act  Cong.  April  26, 
1906  (34  Stat,  at  L.  137,  c.  1876),  and  previous 
congressional  enactments  in  conflict  therewith 
on  the  some  subject 

2.  Statutes  «J=»181(1),  225— Intent  op  LEG- 
ISLATURE MUST  CONTROL. 

It  is  a  cardinal  rule  in  the  construction  oi 
statutes  that  the  intention  of  the  Legislature, 
when  ascertained,  must  govern,  and  that  to  as- 
certain the  intent  all  the  various  provisions  of 
legislative  enactments  upon  the  particular  sub- 
ject should  be  construed  together  and  given  ef- 
fect as  a  whole. 

3.  Statutes  <8==184— Reason  and  intent  or 

STATUTE  MUST  BE  CONSIDERED. 

When  the  language  of  a  statute  is  dubious 
the  court,  in  construing  it  will  consider  the  rea- 
son and  intent  of  the  law,  to  discover  its  scope 
and  true  meaning. 

4.  Statutes  «$=>224 — Subsequent  congres- 
sional ACTS  CONSIDERED  IN  CONSTBUINO 
PBIOB  ACTS. 

Subsequent  congressional  legislation  may  be 
considered  as  an  aid  to  the  interpretation  of 
prior  legislation  upon  the  same  subject 

5.  Indians  «=>15(1),  18  —  Restrictions  im- 
posed AGAINST  ALIENATION  Or  HOMESTEAD 
ALLOTMENTS. 

The  provisions  of  section  16  of  the  Supple- 
mental Creek  Agreement  (Act  Cong.  June  30, 
1902,  32  Stat.  500,  c.  1323)  construed,  and  held 
to  impose  restrictions  against  alienation  and 
limitations  on  the  descent  of  homesteads  allot- 
ted to  Creek  Indians  in  their  own  right,  who 
left  children  born  to  them  after  May  25,  1901. 

6.  Indians  «=>15(1),  18— On  repeal  of  re- 
striction, DEED  BT  QUARTER- BLOOD  CBEEK 

Indian  of  homestead  valid. 
Said  provision  was  repealed  and  superseded 
by  section  9,  Act  Cong.  May  27,  1908  (35  Stat. 
315,  c.  199),  and  a  deed,  executed  August  3, 
1908,-  by  a  one-quarter  blood  Creek  Indian,  to 
his  homestead  allotment  conveyed  fee-simple 
title  to  the  grantee  in  said  deed. 

Error  from  District  Court,  Okmulgee  Coun- 
ty; Ernest  B.  Hughes,  Judge. 

Action  by  Vanhoy  Grayson  and  Trana  V. 
Grayson,  minors,  who  sue  by  their  next 
friend,  John  Schanks,  and  Pansy  May  Gray- 
son, a  minor,  who  sues  by  her  guardian, 
Frank  Nash,  against  William  Thompson.  De- 
murrer to  petition  sustained,  and  plaintiffs 
bring  error.  Affirmed. 

James  M.  Hays,  of  Okmulgee,  for  plaintiffs 
in  error. 

Geo.  T.  Brown  and  Robert  R.  Burns,  both 
of  Tulsa,  and  C.  W.  Holbrook,  of  Okmulgee, 
for  defendant  in  error. 

RAINEY,  J.  This  case  involves  the  title 
to  the  allotment  of  one  Joe  Grayson,  a  duly 
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enrolled  citizen  of  the  Greek  Nation  of  one- 
fourth  Indian  blood,  who  died  on  the  16th 
day  of  November,  1908.  On  the  3d  day  of 
August  of  that  year  Grayson  sold  the  40 
acres  allotted  to  him  as  a  homestead  to  Ber- 
nard B.  Jones,  and  executed  and  delivered  to 
Mr.  Jones  a  warranty  deed  thereto.  The  de- 
fendant in  error,  William  Thompson,  claims 
title  through  Mr.  Jones.  This  action  was  in- 
stituted by  Vanhoy  Grayson  and  Trana  V. 
Grayson,  minors,  who  sue  by  their  next 
friend,  John  Schanks,  and  Pansy  May  Gray- 
son, a  minor,  who  sues  by  her  guardian, 
Frank  Nash,  to  recover  possession  of  said 
land  from  Mr.  Thompson,  and,  for  damages 
for  withholding  the  same. 

The  trial  court  sustained  a  demurrer  to 
plaintiff's  petition,  and' the  only  question  pre- 
sented in  this  court  is  whether  the  petition 
stated  a  cause  of  action. 

[1]  Section  1  of  the  act  of  Congress  ap- 
proved May  27, 1908  (35  Stat  312,  c.  199),  en- 
titled "An  act  for  the  removal  of  restrictions 
from  part,  of  the  lands  of  allottees  of  the 
Five  Civilized  Tribes,  and  for  other  purpos- 
es," operated  to  remove  all  restrictions  from 
all  lands,  Including  homesteads,  of  said  allot- 
tees enrolled  as  Intermarried  whites,  as 
f reedmen,  and.  as  mixed-blood  Indians  having 
less  than  half  Indian  blood,  and  it  is  claimed 
by  defendant  that  the  deed  executed  by  Joe 
Grayson  on  August  3,  1906,  divested  said  al- 
lottee of  all  the  right,  title,  or  Interest  he  had 
In  the  land  described  therein,  and  that  the 
title  so  conveyed  was  a  fee-simple  title. 
Plaintiffs  concede  that  the  deed  executed  by 
Grayson  to  Jones  divested  said  allottee  of 
all  his  right,  title,  and  interest  in  said  land, 
but  contend  that  the  only  estate  he  had  in 
his  homestead  allotment  thus  attempted  to  be 
conveyed  was  a  life  estate,  and  that  such  was 
all  the  estate  that  passed  by  virtue  of  said 
deed.  This  contention  is  based  upon  the  pro- 
visions of  section  16  of  the  Supplemental 
Creek  Agreement  (Act  Cong.  June  30,  1902, 
82  Stat  503,  c.  1323)  which  Is  as  follows: 

"The  homestead  of  each  citizen  shall  remain, 
after  the  death  of  the  allottee,  for  the  use  and 
support  of  children  born  to  him  after  May  25, 
1901,  but  if  he  have  no  such  issue  then'  he  may 
dispose  of  his  homestead  by  will,  free  from  the 
limitation  herein  imposed,  and  if  this  be  not 
done  the  land  embraced  in  his  homestead  shall 
descend  to  his  heirs,  free  from  such  limitation, 
according  to  the  laws  of  descent  herein  other- 
wise prescribed." 

[2,  3]  The  patent  conveying  the  homestead 
to  Grayson  and  the  provisions  of  the  act  of 
Congress  pursuant  to  which  it  was  issued 
must  be  construed  together.  Cboate  v. 
Trapp,  224  U.  S.  665,  32  Sup.  Ct.  565,  56  L. 
Ed.  941.  Moreover,  the  patent  did,  In  fact, 
provide  that  it  was  subject  to  the  provisions 
of  the  Supplemental  Agreement.  In  constru- 
ing the  above  statute  we  must  ascertain,  if 
possible,  the  purpose  Congress  sought  to 
accomplish  by  its  enactment,  and  when  such 


Intent  is  established  it  must  govern.  As 
an  aid  to  ascertaining  such  intent  the  va- 
rious provisions'  of  congressional  enactments 
upon  the  same  subject  should  be  considered 
together  and  given  effect  as  a  whole.  Sub- 
sequent legislative  enactments  may  also  be 
considered  In  arriving  at  the  true  scope  and 
meaning  of  the  provision.  Board  of  Com'rs 
of  Creek  Co.  v.  Alexander,  58  Okl.  128,  159 
Pac.  811;  Tiger  v.  Western  Investment  Co., 
221  U.  S.  309,  31  Sup.  Ct  578,  55  L.  Ed.  738. 

[4,  S}  In  addition  to  section  16,  supra,  of 
the  Supplemental  Creek  Agreement  there  are 
two'  congressional  enactments  dealing  with 
the  status  of  Creek  homesteads  after  the 
death  of  the  allottee.  These  are  section  7  of 
the  Original  Creek  Agreement  (Act  Cong. 
March  1,  1901,  c.  676,  31  Stat.  864),  and  sec- 
tion 9,  Act  Cong.  May  27,  1908,  supra,  and 
are  as  follows  respectively: 

Section  7,  Act  of  March  1, 1901:  "The  hom»- 
stead  of  each  citizen  shall  remain,  after  the 
death  of  the  allottee,  for  the  use  and  support 
of  children  born  to  him  after  the  ratification 
of  this  agreement  but  if  he  have  no  such  issue, 
then  he  may  dispose  of  his  homestead  by  will, 
free  from  limitation  herein  imposed,  and  if  this 
be  not  done,  the  land  shall  descend  to  his  heirs 
according  to  the  laws  of  descent  and  distribution 
of  the  Creek  Nation,  free  from  such  limitation." 

Section  9,  Act  Of  May  27,  1908:  "That  the 
death  of  any  allottee  of  the  Five  Civilized 
Tribes  shall  operate  to  remove  all  restrictions 
upon  the  alienation  of  said  allottee's  land:  Pro- 
vided, that  no  conveyance  of  any  interest  in  any 
full-blood  Indian  heir  in  such  land  shall  be  val- 
id unless  approved  by  the  court  having  jurisdic- 
tion of  the  settlement  of  the  estate  of  said  de- 
ceased allottee:  Provided  further,  that  if  any 
member  of  the  Five  Civilised  Tribe*  of  one-half 
or  more  Indian  blood  shall  die  leaving  issue  sur- 
viving, torn  since  March  fourth,  nineteen  hun- 
dred and  si*,  the  homestead  of  such  deceased  al- 
lottee thaU  remain  inalienable,  unless  restric- 
tions against  alienation  are  removed  therefrom 
by  the  Secretary  of  the  Interior  in  the  manner 
provided  in  section  one  hereof,  for  the  use  and 
support  of  such  issue,  during  their  life  or  lives, 
until  April  twenty-simth,  nineteen  hundred  and 
thirty-one;  but  if  no  such  issue  survive,  then 
such  allottee,  if  an  adult,  may  dispose  of  his 
homestead  by  will  free  from  all  restrictions 
if  this  be  not  done,  or  in  the  event  the  issue 
hereinbefore  provided  for  die  before  April  twen- 
ty-sixth, nineteen  hundred  and  thirty-one,  the 
land  shall  then  descend  to  the  heirs,  according 
to  the  laws  of  descent  and  distribution  of  the 
state  of  Oklahoma,  free  from  all  restrictions: 
Provided  further,  that  the  provisions  of  section 
twenty-three  of  the  act  of  April  twenty-sixth, 
nineteen  hundred  and  sit,  as  amended  by  this 
act,  are  hereby  made  applicable  to  all  wills  ex- 
ecuted under  this  section."    (Italics  ours.) 

These  provisions  clearly  disclose  the  pur- 
pose of  Congress  to  make  some  provision  for 
children  of  certain  enrolled  citizens  whose 
births  occurred  too  late  to  entitle  them  to  en- 
rollment. Under  the  first  legislation  on  the 
subject  (section  7  of  the  Original  Creek 
Agreement)  the  benefits  awarded  by  the  pro- 
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vision  accrued  to  the  children  born  to  all  citi- 
zens after  the  ratification  of  the  agreement 
Under  the  next  legislation  on  the  subject 
(section  16  of  the  Supplemental  Creek  Agree- 
ment) the  benefits  accrued  to  children  born  to 
citizens  after  May  25,  1001,  and  under  the 
last  act  (section  0,  Act  of  May  27,  1908)  the 
benefits  accrued  only  to  the  surviving  chil- 
dren born  since  March  4,  1906,  to  members 
of  the  Five  Civilized  Tribes  of  one-half  or 
more  Indian  blood.  The  extent  of  the  bene- 
fits are  me  same  under  the  first  two  acts,  but 
are  somewhat  dlfterent  under  the  last-named 
act  If  Congress  intended  by  section  16,"su- 
pra,  to  place  certain  restrictions  upon  the 
alienation  of  allotted  homesteads  and  to 
limit  the  descent  thereof,  the  last  legislation 
enacted  repealed  and  superseded  all  prior 
legislation  on  the  same  subject  Williams  et 
al.  v.  Johnson,  82  Okl.  247,  122  Pac.  485; 
Williams  et  al.  v.  Johnson,  239  U.  S.  414,  36 
Sup.  Ct.  150,  60  L.  Ed.  358;  Chupco  et  al.  v. 
Chapman  et  al.,  170  Pac.  259;  McKeever  v. 
Carter  et  al.,  53  Okl.  360,  157  Pac.  56;  Shoat 
et  al.  v.  Oliver,  46  Okl.  683,  148  Pac.  709; 
Lewis  v.  Allen  et  al.,  42  Okl.  584,  142  Pac 
384;  Welch  v.  Ellis  et  al.,  163  Pac.  321;  Hen- 
ley v.  Davis  et  al.,  57  Okl.  45,  156  Pac.  337. 

It  will  be  noted  that  in  the  second  act  the 
benefits  of  the  provision  were  not  awarded 
to  children  born  after  the  ratification  of  the 
original  agreement  and  prior  to  the  act  of 
June  30,  1902  (32  Stat.  500,  c  1223),  doubt- 
less for  the  reason  that  under  said  latter  act 
such  children  were  placed  on  the  Creek  rolls 
and  were  given  allotments  in  their  own 
names.  After  the  act  of  June  30,  1902,  aU 
children  born  to  Creek  citizens  up  to  March 
4,  1906,  were  given  allotments  in  their  own 
names.  Section  2,  c.  1876,  Act  Cong.  April  26, 
1906,  34  Stat.  137.  The  fact  that  Congress 
did  not  award  the  benefits  to  the  children  of 
Indians  of  less  than  one-half  Indian  blood  in 
the  last-named  act  evinces  the  policy  of  Con- 
gress to  give  to  certain  citizens  who  were 
considered  competent  to  manage  their  own 
affairs  a  larger  control  over  the  disposition 
of  their  allotted  lands. 

[6]  Considering  all  these  matters,  can  we 
say  that  Congress,  by  the  language  employed 
in  section  16  of  the  act  of  June  30,  1902,  in- 
tended to  award  to  enrolled  citizens  of  the 
Creek  Nation  who  had  children  born  since 
May  25, 1901,  only  a  life  estate  in  their  home- 
stead allotments,  and  to  give  to  all  other  citi- 
zens of  said  tribe  fee-simple  titles  to  their 
homestead  allotments?  We  do  not  think  so, 
for  the  reason  that  in  section  3  of  the  Original 
Creek  Agreement  (Act  Cong.  March  1,  1001, 
supra)  it  is  provided  that  all  the  lands  of  the 
Creek  Tribe  shall  be  allotted  among  all  the 
citizens  of  said  tribe  "so  as  to  give  each  an 
equal  share  of  the  whole  in  value,  as  nearly 
as  may  be,"  and  to  hold  that  citizens  having 
children  born  since  said  date  only  received  a 
life  estate  in  the  homestead  allotted  to  them 
would  not  give  them  an  equal  share  in  value 


in  said  land,  and  the  provisions  would  be  in- 
consistent. The  more  reasonable  construc- 
tion, it  seems  to  us,  is  that,  while  Congress 
intended  that  each  citizen  should  take 
title  in  fee  to  both  his  surplus  and  homestead 
allotments  so  that  be  would  have  an  "equal 
share  of  the  whole  in  value,"  the  homestead 
allotments  of  citizens  falling  within  the 
class  provided  for  in  section  16,  supra,  should 
be  subject  to  additional  restrictions  against 
alienation  and  the  inheritance  limited  to  chil- 
dren born  after  May  25,  1901.  In  section  9 
of  the  act  of  May  27, 1908,  in  addition  to  the 
words  "shall  remain"  (which  appear  in  the 
same  connection  in  the  Supplemental  Creek 
Agreement),  and  immediately  following  said 
words  appears  the  word  "inalienable,"  which 
implies  that  said  land  is  not  to  be  sold  or 
Incumbered  by  or  on  behalf  of  said  surviving 
issue..  We  do  not  think  that  by  the  use  of 
the  words  "shall  remain"  in  section  16  of  the 
act  of  June  30,  1902,  supra,  Congress  intend- 
ed to  create  only  a  life  estate  for  the  allot- 
tee, with  a  contingent  remainder  for  children 
who  might  be  born  subsequent  to  said  act, 
but  that  said  words  were  employed  to  ex- 
press the  intention  of  Congress  that  the 
homestead  allotments  of  Creek  Citizens 
should  remain  inalienable  after  the  death  of 
said  allottees  for  the  use  and  support  of  chil- 
dren born  to  them  after  May  25, 1901.  Under 
said  provision,  if  such  citizen  does  not  leave 
children  born  after  May  25,  1901,  he  is  per- 
mitted to  dispose  of  his  homestead  by  will 
free  from  the  limitations  Imposed  by  the  act 
The  word  "limitation"  is  evidently  used  in 
the  provision  in  the  sense  of  restriction — the 
existence  of  such  children  being  a  restriction 
on  the  right  of  the  allottee  to  dispose  of  his 
homestead  by  will.  In  the  latter  part  of  this 
section,  wherein  It  Is  provided  that  if  the 
homestead  is  not  disposed  of  by  will  (there 
being  no  children  born  since  May  25, 1901)  it 
shall  descend  to  his  heirs,  free  from  such 
limitation,  the  word  "limitation"  evidently 
means  limitation  on  inheritance.  Viewing 
the  provision,  then,  as  Intended  as  a  restric- 
tion on  the  alienation  of  the  homestead  and  a 
limitation  on  the  descent  thereof,  the  provi- 
sion was  entirely  superseded  and  repealed  by 
the  act  of  May  27,  1908,  supra. 

It  follows  that  on  the  date  of  the  execu- 
tion of  the  deed  by  Grayson  to  Jones,  the 
allottee  was  possessed  of  a  fee-simple  title  to 
said  land,  which  had  been  freed  of  restric- 
tions by  the  act  of  May  27,  1908,  and  said 
deed  conveyed  the  title  to  B.  B.  Jones,  which 
title  subsequently  passed  to  the  defendant  In 
this  case. 

Therefore  the  petition  did  not  state  a  cause 
of  action;  and  the  defendant's  demurrer  was 
properly  sustained. 

The  judgment  is  affirmed. 

OWEN,  C.  J.,  and  HARRISON,  PITCH- 
FORD,  JOHNSON,  McNEILL,  and  HIG- 
GINS,  JJ.,  concur. 
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UNITY  DKILLING  CO.  et  al.  v.  BENTLEY 
et  al.    (No.  10882.) 

(Supreme  Court  of  Oklahoma.   Dec.  9,  1919. 
Rehearing  Denied  Jan.  6, 1920.) 


(Syllabus  by  the  Court.) 
Master  and  servant  <g=>398  —  Workmen's 

COMPENSATION  CLAIMANT  EXCUSED  FOB  FAIL- 
URE TO  GIVE  NOTICE  OF  INJURY. 

Record  examined,  and  held  that  the  failure 
to  give  notice  of  injury,  within  the  time  requir- 
ed by  section  8,  art  2,  c.  246,  Laws  1915, 
Workmen's  Compensation  Law,  having  been 
properly  excused  by  the  Industrial  Commission 
pursuant  to  another  part  of  the  same  section, 
was  not  a  bar  to  respondents'  claim. 

Appeal  from  State  Industrial  Commission. 

Claim  under  the  Workmen's  Compensation 
Act  by  E.  G.  Bentley,  employe,  against  the 
Unity  Drilling  Company,  employer,  and  Con- 
solidated Underwriters,  insurance  carrier. 
From  an  order  of  the  State  Industrial  Com- 
mission, ordering  the  employer  and  the  in- 
surance carrier  to  pay  to  claimant  certain 
compensation,  they  appeal  Order  affirmed. 

Breck  Moss,  of  Oklahoma  City,  for  peti- 
tioners. 

Grace  Arnold,  of  Drumrlght,  for  respond- 
ents. 

KANE,  J.  This  Is  an  appeal  from  the  ac- 
tion of  the  state  Industrial  Commission, 
wherein  it  was  ordered  "that  within  10  days 
from  this  date  the  Unity  Drilling  Company, 
respondent,  or  the  Consolidated  Underwrit- 
ers, the  Insurance  carrier,  pay  to  the  claim- 
ant compensation  computed  from  the  19th 
day  of  March,  1918,  at  the  rate  of  $10  per 
week,  and  continue  said  payments,  for  a  peri- 
od of  600  weeks,  and  also  pay  all  medical 
expenses  incurred  by  claimant  as  a  result  of 
said  injury  during  the  first  15  days  after 
said  accident" 

The  sole  ground  relied  upon  to  reverse 
this  order  is  that  notice  was  not  given  by 
the  claimant  within  the  time  required  by 
section  8,  article  2,  of  the  Workmen's  Com- 
pensation Law  (Laws  1915,  a  246).  This  sec- 
tion provides  in  part  that — 

"Notice  of  an  injury,  for  which  compensation 
is  payable  under  this  act  shall  be  given  to  the 
commission  and  to  the  employer  within  thirty 
days  after  injury." 

It  Is  conceded  that  notice  was  not  given 
within  the  required  time,  but  it  is  contended 
that  this  does  not  bar  the  claim,  for  the  rea- 
son that  the  failure  to  give  such  notice  was 
excused  by  the  Commission  in  circumstanc- 
es which  justified  such  action  under  an- 
other part  of  the  foregoing  section,  which 
provides  as  follows: 
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"The  failure  to  give  such  notice,  unless  ex- 
cused by  the  commission  either  on  the  ground 
that  notice  for  some  sufficient  reason  could  not 
have  been  given,  or  on  the  ground  that  the  in- 
surance carrier  or  employer,  as  the  case  may 
be,  has  not  been  prejudiced  thereby,  shall  be  a 
bar  to  any  claim  under  this  act." 


It  appears  that  failure  to  give  notice  was 
excused  by  the  Commission  upon  both  of  the 
grounds  mentioned  in  the  statute,  and  we 
are  unable  to  find  any  error  in  this  action. 

The  facts  upon  which  failure  to  give  no- 
tice was  excused  on  the  first  ground  may  be 
briefly  summarized  as  follows:  On  the  5th 
day  of  March,  while  in  the  employ  of  said 
Unity  Drilling  Company,  this  respondent  re- 
ceived a  severe  blow  upon  the  top  of  his 
head,  said  blow  cutting  his  scalp  open  and 
knocking  him  to  the  ground.  That  said  in- 
jury did  not,  at  that  time,  Incapacitate  him 
for  labor  for  over  an  hour  or  two,  but  from 
and  after  said  injury  he  suffered  pains  in  the 
neck  and  head.  That  while  the  wound  ap- 
parently healed,  In  about  a  week  or  two  after 
the  Injury  he  began  to  suffer  from  severe 
headaches  and  vertigo,  and  a  week  or  two 
thereafter  he  began  to  develop  paralysis  In 
the  arms  and  legs,  and  found  difficulty  In 
speaking.  He  did  not  connect  these  symp- 
toms with  the  Injury  heretofore  described, 
until  he  finally  called  upon  Dr.  Wm.  J.  Neal, 
of  Drumrlght,  Okl.,  In  the  latter  part  of  June, 
1918.  During  this  time  his  trouble  bad  be- 
come more  severe,  and  had  developed  Into 
attacks  of  unconsciousness  and  spasms.  Dr. 
Neal  diagnosed  respondent's  trouble  as 
traumatic  epilepsy,  directly  induced  by  the 
injury  to  his  head,  as  hereinbefore  set  forth. 
That  on  July  12,  1918,  respondent  was  oper- 
ated upon  by  Dr.  Le  Roy  Long  of  Oklahoma 
City,  for  the  purpose  of  trying  to  relieve  the 
pressure  upon  the  brain.  The  operation  did 
not  bring  the  hoped-for  relief,  and  the  re- 
spondent continued  to  grow  worse,  having 
some  time  before  said  date,  to  wit,  July  12, 
1918,  been  entirely  Incapacitated  for  labor; 
Dr.  Le  Roy  Long  also  diagnosed  respondent's 
case  as  traumatic  epilepsy,  directly  induced 
by  the  injury  to  his  head,  as  hereinbefore  de- 
scribed. In  August,  1918,  respondent  filed 
his  claim  for  compensation  for  permanent 
total  disability,  whereupon  notice  was  given. 

We  think  these  facts  amply  justified  the 
commission  in  excusing  failure  to  give  notice 
on  the  first  ground.  There  is  nothing  what- 
ever in  the  record  tending  to  show  that  either 
the  insurance  carrier  or  the  employer  have 
been  prejudiced  by  failure  to  give  notice.  In 
these  circumstances  failure  to  give  notice, 
having  been  excused,  was  not  a  bar  to  the 
claim. 

For  the  reasons  stated,  the  order  of  the 
commission  is  affirmed. 

RAINEY,  V.  C.  J.,  and  JOHNSON,  PITCH- 
FORD,  and  BAILEY,  JJ.,  concur. 
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STATE  ex  rel.  DAVIS  v.  BEATTT  et  al. 
(No.  9583.) 

(Supreme  Court  of  Oklahoma.  Dec.  23,  1919.) 

(SyUabug  by  the  Court.) 
Prohibition  <e=29  —  Tempobabt  writ  made 

PERMANENT  ON  FAILURE  OF  DEFENDANT  TO 
FILE  BRIEF. 

In  an  application  for  a  writ  of  prohibition 
In  this  court,  where  the  court  has  issued  a  tem- 
porary writ,  and  the  plaintiff  has  observed  and 
filed  his  brief  in  compliance  with  the  rules  of 
this  court,  and  the  case  has  been  properly  sub- 
mitted, and  the  defendant  has  neither  filed  a 
brief  nor  offered  an  excuse  for  such  failure, 
and  the  brief  of  plaintiff  appears  reasonably  to 
sustain  his  position  and  to  support  the  petition 
for  a  writ  of  prohibition,  the  temporary  writ 
will  be  made  permanent. 

Appeal  from  County  Court,  Pottawatomie 
County;  W.  S.  Pendleton,  Judge. 

Original  prohibition  by  the  State  of  Okla- 
homa, on  the  relation  of  J.  Warren  Davis, 
executor  of  Harriet  H.  Nichols  Cook,  deceas- 
ed, and  ancillary  administrator  of  such  de- 
cedent, against  William  Beatty,  pretended 
special  judge  in  the  county  court  of  Pottawa- 
tomie county,  and  others.  Peremptory  writ 
of  prohibition  made  permanent. 

T.  O.  Cutlip,  of  Tecumseh,  for  plaintiff. 
A.  M.  Baldwin  and  S.  R.  Pitman,  both  of 
Shawnee,  for  defendants. 

McNEILL,  J.  This  was  an  original 
action  brought  in  this  court  by  the  "State  of 
Oklahoma  ex  rel.  J.  Warren  Davis,  Executor 
of  the  Last  Will  and  Testament  of  Harriet 
H.  Nichols  Cook,  Deceased,  and  Ancillary 
Administrator  Thereof,  against  William  Beat- 
ty, Special  Judge  of  the  County  Court  of  Pot- 
tawatomie County,  et  al."  The  petition  is 
very  voluminous,  and  sets  up  the  fact  that 
William  Beatty  is  pretending  to  act  as  special 
Judge  of  the  county  court  of  Pottawatomie 
county  in  the  estate  of  Harriet  Nichols  Cook, 
deceased.  The  petition  sets  forth  that  the 
regular  county  Judge  entered  an  order  dis- 
qualifying himself  in  said  case,  and  there- 
after set  aside  said  order,  except  as  to  being 
disqualified  to  pass  upon  a  claim  of  Mr.  Riley, 
and  the  defendant  Beatty  is  attempting  to 
act  as  special  judge  in  said  case  and  attempt- 
ing to  remove  the  plaintiff  as  executor  of  said 
estate. 

The  defendant  filed  a  response  to  said  peti- 
tion, and  the  case  was  regularly  set  down  for 
hearing  on  the  9th  day  of  April,  1918.  On 
the  2d  day  of  January,  1918,  the  plaintiff  filed 
his  brief,  which  was  served  on  the  defend- 
ants, and  the  defendants  have  failed  to  file 
any  brief,  or  give  any  excuse  for  not  comply- 
ing with  the  rule  of  the  court  in  that  respect. 
On  the  7th  day  of  December,  1917,  the  plain- 
tiff served  a  notice  upon  the  defendants  that 


he  was  filing  a  motion  for  judgment  on  the 
pleadings,  to  make  the  temporary  writ  of  pro- 
hibition permanent.  This  motion  was  filed 
December  8,  1917,  but  no  response  had  been 
filed  to  the  same,  and  no  brief  on  behalf  of 
the  defendant. 

The  rule  adopted  by  this  court  is  as  fol- 
lows : 

"Where  plaintiff  in  error  has  served  and 
filed  his  brief  in  compliance  with  the  rule  of 
this  court,  and  defendant  in  error  has  neither 
filed  a  brief  nor  offered  an  excuse  for  such  fail- 
ure, the  court  is  not  required  to  search  the  rec- 
ord to  find  some  theory  upon  which  the  judg- 
ment of  the  court  below  may  be  sustained,  but 
may,  where  the  brief  appears  reasonably  to 
sustain  the  assignments  of  error,  reverse  the 
case  in  accordance  with  the  prayer  of  the  pe- 
tition." St.  Louis  &  S.  F.  Ry.  Co.  v.  Haworth, 
48  Okl.  132,  149  Pac.  1086,  Hampton  v.  Thom- 
as, 35  Okl.  529,  130  Pac.  961,  and  a  long  line 
of  subsequent  decisions. 

An  examination  of  toe  plaintiffs  brief  ap- 
pears reasonable  to  sustain  the  position  of 
the  plaintiff  that  he  Is  entitled  to  the  perma- 
nent writ  of  prohibition  in  said  action,  and, 
defendants  having  failed  to  file  any  brief  in 
support  of  their  contention,  the  temporary 
writ  of  prohibition  will  be*  made  permanent. 

OWEN,  C.  J.,  and  KANE,  JOHNSON,  HIG- 
GINS,  and  BAILEY,  JJ.,  concur. 


TAYIAH  v.  BUNNELL.  (No.  9478.) 
(Supreme  Court  of  Oklahoma.  Dec.  23,  1919.) 

(Syltabut  by  the  Court.) 

1.  Evidence  «=>419(2)— Parol  evidence  ad- 
missible TO  SHOW  TRUE  CONSIDERATION  OF 
DEED. 

In  an  action  to  recover  the  purchase  price 
of  lands,  the  true  consideration  of  a  deed  may 
be  shown  by  parol  evidence. 

2.  Deeds  «J=»210— Evidence  <e=>419(5)— Con- 
sideration CLAUSE  CONCLUSIVE  FOR  CER- 
TAIN PURPOSES  BUT  OPEN  TO  EXPLANATION 
BY  PAROL. 

The  consideration  clause  in  a  deed  of  con- 
veyance is  conclusive  for  the  purpose  of  giv- 
ing effect  to  the  operative  words  of  the  deed, 
but  for  every  other  purpose  it  is  open  to  ex- 
planation by  parol  proof,  and  is  prima  facie 
evidence  only,  of  the  amount,  kind,  and  receipt 
of  the  consideration. 

Error  from  District  Court,  Osage  County; 
R  B.  Boone,  Judge. 

Action  by  Emmett  Tayiah  against  Maude 
A.  Bunnell.  Demurrer  to  plaintiff's  evidence 
sustained,  and  judgment  rendered  for  de- 
fendant, and  plaintiff  brings  error.  Revers- 
ed, and  cause  remanded. 
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C.  K.  Templeton,  of  Pawhuska,  and  W.  L. 
Cunningham,  of  Arkansas  City,  Kan.,  for 
plaintiff  In  error. 

Albert  Fauleoner,  of  Arkansas  City,  Kan., 
and  G.  A.  Chappell,  of  Newklrk,  for  defend- 
ant In  error. 

BAILEY,  J.  This  action  was  commenced 
In  the  district  court  of  Osage  county  by  Ean- 
mett  Taylab,  plaintiff  below,  to  recover  from 
Maude  A.  Bunnell,  defendant  below,  the  sum 
of  $5,000,  together  with  interest  thereon  at 
the  rate  of  6  per  cent,  per  annum  from  the 

  day  of  May,  1914;  plaintiff  alleging 

that  the  said  sum  was  due  him  as  the  pur- 
chase price  of  certain  lands  located  in  Kay 
county,  Okl.,  and  further  alleging  that  plain- 
tiff in  error  had  executed  and  delivered  to 
defendant  In  error  his  deed  on  the   


day  of  May,  1914,  with  the  agreement  and 
understanding  that  said  defendant  in  error 
should  pay  to  plaintiff  In  error  said  sum  of 
$5,000,  but  that  no  part  of  said  sum  has  been 
paid.  The  defendant  in  error,  Maude  A. 
Bunnell,  filed  an  answer,  admitting  the  exer 
cutlon  and  delivery  of  the  deed  as  alleged, 
and  further  admitting  that  defendant  In  er- 
ror had  entered  Into  possession  of  said  prop- 
erty, but  further  averred  that,  although  the 
consideration  mentioned  in  the  deed  was  $3,- 
500,  in  truth  and  in  fact  the  consideration 
for  said  deed  was  $4,500,  and  that  the  full 
consideration  of  $4,500  has  been  paid  to 
plaintiff  in  error.  To  defendant  in  error's 
answer,  plaintiff  in  error  filed  a  reply,  con- 
sisting of  a  general  denial,  and  upon  the  is- 
sues thus  framed  the  cause  came  on  for  trial 
before  a  jury.  After  the  introduction  of 
plaintiff's  evidence,  a  demurrer  to  the  evi- 
dence was  Interposed  by  defendant  in  error, 
which  demurrer  was  sustained,  and  judgment 
rendered  in  favor  of  defendant  In  error,  from 
which  action  of  the  trial  court  appeal'  has 
been  had  to  this  court. 

[1]  In  the  trial  of  the  cause,  plaintiff  in  er- 
ror, plaintiff  below,  undertook  to  prove  by 
the  plaintiff  that  plaintiff  never  at  any  time, 
either  before  making  the  deed  or  after  de- 
livering same,  received  anything  of  value  or 
any  consideration  whatever  for  the  deed,  and 
at  the  time  the  deed  was  executed  it  was 
orally  agreed  that  the  consideration  was  to 
be  paid  upon  the  delivery  of' the  deed,  and 
that  the  consideration  to  be  paid  was  the 
sum  of  $5,000.  Various  questions  were  pro- 
pounded to  the  witness,  with  the  purpose  of 
developing  the  facts  as  above  Indicated,  to 
all  of  which  questions  objection  was  made 
and  sustained  by  the  trial  court;  the  trial 
court  apparently  taking  the  position  that,  In 
the  absence  of  an  allegation  of  mistake, 
frand,  or  undue  influence,  parol  testimony 
was  not  competent  to  vary  the  terms  of  the 
expressed  consideration,  and  that  plaintiff  in 
error  was  bound  by  the  recital  of  the  deed 
that  he  had  received  the  money. 
186  P.-16 
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Two  questions  are  presented  for  the  con- 
sideration of  this  court:  First,  could  parol 
evidence  be  received  to  contradict  the  recital 
In  the  deed  and  show  the  true  consideration? 
and,  second,  could  the  plaintiff  show  that  the 
consideration  had  not  been  received,  although 
the  deed  recited  a  receipt  of  the  considera- 
tion? The  court  erred  in  excluding  the  prof- 
fered testimony.  It  will  be  noted  that  this 
action  was  for  the  purpose  of  recovering  the 
purchase  price  of  the  lands  sold  and  convey- 
ed, and  the  rule  seems  to  be  well  settled  that 
parol  evidence  is  competent  to  show  a  con- 
sideration different  from  or  additional  to  that 
expressed  on  the  face  of  the  deed.  In  17  Cyc. 
p.  653,  it  is  said: 

"It  is  held  by  an  uncounted  multitude  of  au- 
thorities that  the  true  consideration  of  a  deed 
of  conveyance  may  always  be  Inquired  into  and 
shown,  by  parol  evidence,  for  the  obvious  rea- 
son that  a  change  in  or  contradiction  of  the 
expressed  consideration  does  not  affect  In  any 
manner  the  covenants  of  the  grantor  or  gran- 
tee, and  neither  enlarges  nor  limits  the  grant." 

In  Ferry  et  aX  v.  Jones,  48  Okl.  362,  150 
Pac.  168,  this  court  held: 

"It  was  competent  to  show  the  real  consid- 
eration, notwithstanding  the  express  consider- 
ation in  the  deed."  Jones  on  Evidence,  vol.  2, 
par.  460. 

[2]  The  second  contention  is  that  evidence 
could  not  properly  be  received  to  show  that 
the  consideration  had  not  been  received  by 
reason  of  the  recital  of  the  deed  acknowledg- 
ing receipt  of  such,  purchase  consideration. 
The  cases  uniformly  hold  that,  although  a 
deed  acknowledges  the  receipt  of  the  consid- 
eration, parol  evidence  is  admissible  to  show 
that  it  had  not  in  fact  been  received,  If  the 
purpose  of  the  party  seeking  to  Introduce  the 
evidence  is  not  to  annul  the  deed  as  a  con- 
veyance. As  was  observed,  this  action  is  one 
for  the  recovery  of  the  purchase  price,  there 
being  no  allegation  or  effort  to  invalidate  or 
vacate  the  deed.  The  rule  as  announced  in 
1?  Cyc.  p.  656,  Is  as  follows: 

"A  recital  in  a  written  instrument  as  to  the 
payment  of  the  consideration  is  merely  in  the 
nature  of  a  receipt,  and  may  be  contradicted 
unless  Buch  contradiction  would  have  the  effect 
of  rendering  nugatory  some  substantial  and 
contractual  provision  of  a  valid  written  con- 
tract or  undertaking,  or  in  case  of  a  convey- 
ance where  the  grantor,  or  those  claiming  under 
him,  attempts  by  contradicting  the  considera- 
tion clause  to  defeat  the  operation  of  the  deed." 

The  text  Is  supported  by  numerous  author- 
ities. In  Devlin  on  Real  Estate,  vol.  2,  par. 
823,  It  is  said : 

"In  an  action  for  the  consideration  money 
expressed  in  a  deed  for  lands  sold,  the  clause 
acknowledging  the  receipt  of  a  certain  sum  of 
money  as  the  consideration  of  the  conveyance 
or  transfer  is  open  to  explanation  by  parol 
proof.  The  only  effect  of  this  consideration 
clause  in  a  deed  is  to  estop  the  grantor  from 
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alleging  that  the  deed  was  executed  without 
consideration.  For  every  other  purpose  it  is 
open  to  explanation,  and  may  be  varied  by  pa- 
rol proof." 

See  Jost  y.  Wolk,  130  Wis.  37,  110  N.  W. 
232 ;  Morton  v.  Morton,  82  Ark.  492,  102  S. 
W.  213;  Brackett  v.  Borelng,  88  S..W.  496; 
Chambers  v.  Chambers,  227  Mo.  262,  127  S. 
W.  86,  137  Am.  St.  Rep.  567. 

It  therefore  follows  that  the  trial  court 
erred  In  excluding  the  testimony  offered  on 
behalf  of  plaintiff,  and  the  Judgment  of  the 
lower  court  Is  therefore  reversed,  and  the 
cause  remanded. 


MULLIGAN,  County  Treasurer,  et  aL  v. 
JOHNSON.   (No.  9199.) 

(Supreme  Court  of  Oklahoma.    Sept.  9,  1919. 
Rehearing  Denied  Jan.  6,  1920.) 

(SyllaUu  by  the  Court.) 

1.  Drains  «=>14(2)  —  Petition  describing 
district  requisite  to  jurisdiction. 

The  petition  required  to  be  filed  with  the 
board  of  county  commissioners  by  section  3046, 
Comp.  Laws  1909,  must  describe  said  district 
so  that  the  aggregate  acres  may  be  ascertained 
from  an  examination  of  said  petition. 

(a)  Such  petition  is  essential  to  the  acquir- 
ing of  jurisdiction  by  the  board  of  county  com- 
missioners. 

2.  Drains  <g=»74— Landowner  can  question 

PROCEEDING,  ALTHOUGH  HE  MADE  NO  OBJEC- 
TION. 

Where,  in  proceedings  for  the  levy  of  a  spe- 
cial assessment,  as  under  section  3046,  Comp. 
Laws  1909,  the  local  authorities  act  without  ju- 
risdiction from  the  beginning,  one  whose  prop- 
erty is  benefited  by  the  improvement  may  deny 
the  validity  of  the  proceedings,  although  he 
made  no  objection  while  the  work  was  in  prog- 
ress, although  after  jurisdiction  is  acquired  he 
might  be  estopped  to  question  mere  irregulari- 
ties. 

Error  from  District  Court,  Grady  County; 
Will  Linn,  Judge. 

Action  by  E.  B.  Johnson  against  H.  N. 
Mulllcan,  County  Treasurer,  and  others,  to 
restrain  the  collection  of  assessments  levied 
against  plaintiff's  land.  Judgment  for  plain- 
tiff, and  defendants  bring  error.  Affirmed. 

Stephen  C.  Treadwell,  of  Oklahoma  City, 
and  Locke  &  LocKe,  of  Dallas,  Tex.,  for  plain- 
tiffs in  error. 

Bond,  Melton  &  Melton,  of  Chlckasha,  for 
defendant  in  error. 


OWEN,  C.  J.  [1]  The  assessments  enjoin- 
ed in  this  proceeding  were  levied  for  the 
payment  of  bonds  issued  In  behalf  of  a  drain- 
age district  In  Grady  county.  The  drainage 


district  was  created  under  section  3046, 
Comp.  Laws  of  1909,  and  the  decisive  ques- 
tion is  whether  the  commissioners  had  juris- 
diction; the  petition  falling  to  describe  the 
drainage  district,  so  the  aggregate  acres 
might  be  ascertained  from  an  examination  of 
the  petition. 

This  statute  provides  that  before  the  com- 
missioners shall  establish  any  drain  or  im- 
provement district  a  petition  shall  be  filed, 
signed  either  by  15  per  centum  of  the  owners 
or  by  resident  owners  of  15  per  centum  of  the 
aggregate  acres  of  land  to  be  benefited  or  af- 
fected by  such  drain  and  to  be  assessed  for 
construction  of  such  Improvement  A  peti- 
tion was  filed,  but  only  purported  to  give  the 
general  direction  of  the  ditch  and  the  sec- 
tions through  which  it  was  to  be  constructed. 

In  the  case  of  Coyle  v.  Board  of  Com'rs  of 
Kay  County,  38  Okl.  370,  132  Pac.  1113,  it 
was  held  filing  of  the  petition  as  required  by 
the  statute  is  essential  to  acquiring  Jurisdic- 
tion by  the  board  of  county  commissioners, 
and  that  the  petition,  failing  to  describe  the 
district  so  the  aggregate  acres  might  be  as- 
certained from  an  examination  of  the  same, 
was  fatally  defective.  The  petition  filed  in 
that  case  was  almost  identical  with  the  peti- 
tion here,  and  that  case  is  controlling  of  the 
decisive  question  presented  here.  It  is  urged 
the  case  of  Board  of  Com'rs  of  Rogers  Coun- 
ty v.  Lipe,  45  Okl.  685,  146  Pac  713,  in  effect 
overrules  Coyle  v.  Board  of  Com'rs.  But  the 
cases  arose  under  different  statutes,  as  was 
pointed  out  In  the  last  mentioned  case. 

[2]  Plaintiff  below  was  not  estopped  from 
resisting  the  payment  of  the  assessments  by 
reason  of  not  having  begun  his  action  until 
after  the  completion  of  the  drainage  ditch. 
Where  the  commissioners  had  no  jurisdiction 
to  create  the  district,  no  valid  assessment 
could  be  made  for  the  payment  of  the  con- 
struction work.  The  rule  maintained  by  the 
courts  with  practical  unanimity  is  that 
where,  in  proceedings  for  the  levy  of  a  spe- 
cial assessment,  the  local  authorities  act  with- 
out jurisdiction  from  the  beginning,  one 
whose  property  is  benefited  by  the  Improve- 
ment may  deny  the  validity  of  the  proceed- 
ings, although  he  made  no  objection  while 
the  work  was  in  progress,  although  after 
jurisdiction  Is  acquired  he  might  be  estopped 
to  question  mere  Irregularities.  City  of  Enid 
v.  Gensman,  1S1  Pac.  308  (No.  7521,  not  yet 
officially  reported);  So.  Surety  Co.  v.  Jay, 
178  Pac.  95;  City  of  Muskogee  v.  Nicholson, 
171  Pac.  1102 ;  Morrow  v.  Barber  Asph.  Pa  v. 
Co.,  27  Okl.  247,  111  Pac.  198;  Hamilton  on 
Special  Assessments,  |  726;  Page  &  Jones, 
Taxation  by  Assessment,  §  1031;  9  R.  C  L. 
p.  631. 

The  Judgment  of  the  lower  court  is  af- 
firmed. 

RA1NEY,  HARRISON,  PITCHFORD, 
JOHNSON,  and  HIGGINS,  JJ.,  concur. 
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TAYLOR  t.  STATE.    (No.  A-3264.) 

(Criminal  Court  of  Appeals  Oklahoma.  Jan. 
19,  1920.) 

(Syttabu*  by  the  Court.) 

1.  Homicide  <3=>  190(2)— Evidence  of  threats 
by  deceased  properly  excluded  in  ab- 
sence or  evidence  of  demonstration  bt 

Hill. 

When  the  undisputed  facts  clearly  show 
that  a  defendant  committed  an  unwarranted 
and  unprovoked  assault  and  took  the  life  of 
deceased  without  any  overt  or  unlawful  demon- 
stration of  hostility  upon  the  part  of  deceased, 
it  is  not  error  for  the  trial  court  to  exclude  evi- 
dence of  previous  threats  made  by  deceased 
against  defendant 

2.  Homicide  <S=250— Evidence  or  defend- 
ant SUFFICIENT  TO  W  ABBA  NT  VERDICT  OF 
MURDER. 

The  entire  evidence  in  this  case  carefully 
considered,  and  found  that,  if  all  the  evidence 
as  to  the  facts  surrounding  the  commission  of 
the  homicide  charged  be  eliminated  other  than 
the  testimony  of  the  defendant,  there  remains 
evidence  sufficient  to  fully  warrant  the  verdict 
found  and  the  judgment  thereon  rendered. 

Appeal  from  District  Court,  Oklahoma 
County ;  Edward  D.  Oldfield,  Judge. 

James  Taylor  was  convicted  of  murder, 
and  appeals.  Affirmed. 

Prulett,  Sniggs,  Patterson  &  Morris,  of 
Oklahoma  City,  for  plaintiff  in  error. 

S.  P.  Freeling,  Atty.  Gen.,  and  W.  0.  Hall, 
Asst  Atty.  Gen.,  for  the  State. 

ARMSTRONG,  J.  The  plaintiff  in  error, 
Jim  Taylor,  hereinafter  referred  to  as  de- 
fendant, was  informed  against  for  the  mur- 
der of  John  Williams,  convicted,  and  sen- 
tenced to  imprisonment  in  the  penitentiary 
for  the  term  of  his  natural  life.  To  reverse 
the  judgment  rendered  on  the  verdict,  he 
prosecutes  this  appeal. 

The  material  undented  evidence  is  that  on 
Monday,  May  14,  1917,  at  the  Terminal  Sta- 
tion in  the  city  of  Oklahoma,  a  crowded 
stockyard  car  was  standing,  in  which  was 
seated  by  the  side  of  another  colored  man  the 
deceased.  The  defendant  entered  the  car  and 
stood  near  the  door,  and  afterwards  made 
his  way  through  the  crowded  aisle  of  the 
car  to  the  rear  of  where  the  deceased  was 
seated,  placed  his  hands  upon  his  shoulders, 
and  when  he  attempted  to  get  up,  and  before 
he  had  fully  done  so,  stabbed  the  deceased  in 
the  back  with  a  knife.  The  deceased  almost 
immediately  fell  upon  the  floor  of  the  car, 
and  from  the  effects  of  the  wound  died.  The 
moving  cause  of  said  homicide,  as  testified  to 
by  the  defendant,  was  that  on  the  Saturday 
night  previous  the  defendant  bad  loaned  to 
another  negro  a  pistol  with  which  to  kill  the 
defendant ;  that  the  defendant  was  therefore 
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mad  at  him  and  was  afraid  that  he  might  do 
him  some  injury,  as  he  did  not  know  wbat  be 
had  in  a  small  package  that  was  in  his  hand. 
There  was  no  evidence  that  just  prior  to  or 
at  the  time  the  fatal  blow  was  struck  de- 
ceased committed  any  overt  act  or  made  any 
hostile  demonstrations  toward  the  defendant, 
or  that  the  deceased  was  armed.  In  short, 
there  was  no  evidence  of  any  element  of  self- 
defense  In  the  case. 

[1]  The  defendant  offered  evidence  tending 
to  show  that  previous  to  the  homicide  the 
deceased  had  threatened  to  kill  him,  which 
threats  were  not  communicated  to  him  prior 
to  the  homicide.  The  court  sustained  an  ob- 
jection to  the  admission  of  the  said  offered 
evidence,  and  defendant  excepted.  The  de- 
fendant timely  moved  for  a  new  trial,  which 
motion  was  overruled  and  exception  saved. 

The  errors  argued  and  Insisted  upon  in  de- 
fendant's brief  are: 

"(1)  The  verdict  is  contrary  to  the  law  and 
evidence. 

"(2)  The  motion  for  a  new  trial  should  have 
been  granted." 

[2]  The  argument  In  support  of  said  first 
error  claimed  is  not  that  the  evidence  is  not 
sufficient  to  support  a  conviction  of  homicide, 
but  that  the  verdict  and  judgment  rendered 
thereon  is  excessive.  It  is  not  contended 
that  the  defendant  was  entitled  to  a  verdict 
because  he  acted  in  self-defense.  We  are  of 
the  opinion  that,  if  all  the  evidence  except  ' 
the  evidence  of  the  defendant  be  eliminated, 
his  evidence  alone  is  sufficient  to  fully  sup- 
port the  conviction  had,  as  his  evidence  con- 
clusively shows  that  he  acted  in  revenge  of  a 
nursed  wrong  done  him  by  the  deceased  in 
loaning  to  another  negro  a  pistol  to  kill  him, 
and  that  he  premedltatedly  killed  the  deceas- 
ed when  he  was  sitting  down,  unarmed  and  in 
no  wise  making  any  demonstrations  toward 
the  defendant  as  could  possibly  be  conceived 
by  the  defendant  as  intending  to  do  defend- 
ant any  great  bodily  barm,  or  that  the  de- 
ceased so  acted,  viewing  the  situation  as  it 
appeared  to  the  defendant  at  the  time  of  the 
homicide  as  to  warrant  him  to  take  the  life 
of  the  deceased  in  self-defense.  When  to  the 
evidence  of  the  defendant  is  added  the  over- 
whelming evidence  of  the  state,  we  are  of  the 
opinion  that  the  verdict  and  judgment  ren- 
dered thereon  is  not  excessive,  but  that  the 
evidence  was  sufficient  to  sustain  a  capital 
conviction. 

The  argument  of  counsel  for  defendant 
"that  the  verdict  Is  excessive"  is  an  indirect 
admission  excluding  any  claim  that  the  de- 
fendant acted  In  self-defense.  If  he  acted  In 
self-defense,  the  verdict  was  not  excessive, 
but  erroneous. 

It  Is  further  urged  by  defendant  that  the 
court  committed  reversible  error  in  excluding 
evidence  offered.  The  evidence  pointed  out 
as  being  erroneously  excluded  was  offered 
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evidence  that  the  defendant  prior  to  the 
homicide  threatened  the  life  of  the  defend- 
ant, which  threat  was  not  known  to  the  de- 
fendant at  the  time  he  killed  the  deceased. 
With  this  contention  we  cannot  agree. 
Where,  as  In  the  Instant  case,  the  evidence 
shows  that  the  defendant  was  the  aggressor, 
and  by  his  unlawful  acts  occasioned  the  hom- 
icide without  hostile  conduct  of  any  char- 
acter upon  the  part  of  deceased,  It  is  not  er- 
ror for  the  trial  court  to  refuse  to  admit  evi- 
dence of  previous  threats  by  the  deceased. 
Morris  v.  Territory,  1  Okl.  Cr.  617,  99  Pac. 
760,  101  Pac.  Ill;  Reed  v.  State,  2  OkL  Cr. 
589,  103  Pac.  1042 ;  White  v.  State,  4  OkL  Cr. 
143,  111  Pac.  1010;  Smith  v.  State,  14  OkL 
Cr.  250,  174  Pac.  1107. 

Even  though  previous  to  the  homicide  the 
deceased  had  threatened  the  life  of  the  de- 
fendant, and  such  threats  were  communicat- 
ed to  him,  these  threats  would  not  authorize 
the  defendant  to  take  the  life  of  the  de- 
ceased under  the  theory  that  he  acted  In  self- 
defense,  unless  there  was  Just  prior  to. the 
homicide  some  overt  act  or  hostile  demon- 
stration on  the  part  of  deceased  towards  the 
defendant  tending  to  show  an  intention, 
viewed  from  the  standpoint  of  defendant,  to 
carry  such  threats  into  execution.  Smith  v. 
State,  supra. 

The  court  did  not  err  In  excluding  the  of- 
fered evidence.  We  are  of  the  opinion  that 
the  court  did  not  err  in  overruling  the  mo- 
tion tor  a  new  trial. 

The  judgment  of  the  trial  court  is  affirmed. 

DOYLE,  P.  J.,  and  MATSON,  J.,  concur. 


JULIAN     STATE.  (No.  A-3414.) 

(Criminal  Court  of  Appeals   of  Oklahoma. 
Jan.  10,  1920.) 

(ByXlabut  iy  Editorial  Staff.) 

Criminal  law  <©=>1130(4)— Affirmance  fob 
failure  to  file  brief. 
Where  defendant  wa«  convicted,  sentenced, 
and  on  appeal  failed  to  file  any  brief,  the  mo- 
tion of  the  Attorney  General  when  the  case  was 
called  for  submission  to  affirm  for  failure  to 
prosecute  the  appeal  will  be  sustained. 

Appeal  from  County  Court,  Comanche 
County;  R  J.  Ray,  Judge. 

George  Julian  was  convicted  of  a  violation 
of  the  prohibitory  liquor  law,  and  he  ap- 
peals. Affirmed. 

W.  C.  Henderson  and  J.  A.  Diffendaffer, 
both  of  Lawton,  for  plaintiff  in  error. 

W.  C.  Hall,  Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  in  error,  George 
Julian,  was  tried  and  convicted  on  an  infor- 


mation charging  that  in  Comanche  county,  on 
the  12th  day  of  February,  1918,  he  did  unlaw- 
fully transport  two  pints  of  whisky  from  a 
point  unknown  to  the  corner  of  Fifth  street 
and  F  avenue,  In  the  city  of  Lawton,  and  in 
accordance  with  the  verdict  of  the  jury  he 
was  sentenced  to  be  confined  for  60  days  in 
the  county  jail,  and  to  pay  a  fine  of  $250  and 
the  costs.  No  brief  has  been  filed.  When  the 
case  was  called  for  final  submission,  the  At- 
torney General  moved  to  affirm  the  judgment 
for  failure  to  prosecute  the  appeal.  Which 
motion  Is  sustained,  and  the  judgment  of  the 
lower  court  affirmed. 


McGEE  v.  STATE.  (No.  A-3344.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Jan.  12,  1920.) 

(Byllabut  hy  the  Court.) 

Criminal  law  <8=1182— Examination  of 
record  and  affirmance  where  no  briefs 
or  argument. 
Where  the  defendant  convicted  of  a  felony 
appeals  from  the  judgment  and  no  briefs  are 
filed,  or  argument  presented,  this  court  will 
make  an  examination  of  the  record  proper,  and, 
if  no  error  is  apparent,  will  affirm  the  judg- 
ment. 

Appeal  from  District  Court,  Wagoner 
County;  Chas.  G.  Watts,  Judge. 

Tom  McGee  was  convicted  of  cattle  theft, 
and  he  appeals.  Affirmed. 

Graves  &  Dickey,  of  Wagoner,  and  Scoth- 
orn  &  McRiU,  of  Oklahoma  City,  for  plaintiff 
in  error. 

The  Attorney  General  and  W.  O.  Hall, 
Asst.  Atty.  Gen.,  for  the  State. 

DOYLE,  P.  J.  Plaintiff  In  error,  Tom  Mc- 
Gee, was  tried  and  convicted  in  the  district 
court  of  Wagoner  county  on  an  information 
charging  the  theft  of  one  red  heifer,  the 
property  of  Lizzie  Hawkins,  and  in  accord- 
ance with  the  verdict  of  the  jury  he  was  sen- 
tenced to  serve  a  term  of  five  years  In  the 
penitentiary.  An  appeal  by  petition  in  error 
and  transcript  was  filed  in  this  court  on  May 
6,  1918.  No  brief  has  been  filed,  and  when 
the  case  was  called  for  final  submission  no 
appearance  was  made  on  behalf  of  the  plain- 
tiff in  error.  Thereupon  the  Attorney  Gen- 
eral moved  to  affirm  the  judgment  for  fail- 
ure to  prosecute  the  appeal. 

We  have  examined  the  record,  and  we  have 
discovered  no  error  which  would  warrant 
a  reversal  of  the  judgment  The  judgment 
of  the  district  court  of  Wagoner  county  is 
therefore  affirmed.  Mandate  forthwith. 

ARMSTRONG  and  MATSON,  JJ„  concur. 
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KEETER  t.  STATE.   (No.  A-3382.) 


(Criminal  Court  of  Appeals  of  Oklahoma. 
Jan.  19,  1920.) 

(Byllabut  hy  Editorial  Staff.) 

Criminal  law  «=>1130(4) — Con  viction  af- 
firmed OR  FAILURE  TO  FILE  BRIEF. 

Conviction  will  be  affirmed  on  failure  to 
prosecute  appeal  where'  no  brief  was  filed. 

Appeal  from  County  Court,  Cotton  Coun- 
ty; J.  C.  Norman,  Judge. 

Lester  Keeter  was  convicted  of  violation 
of  the  prohibitory  law,  and  appeals.  Af- 
firmed. 

Morris  &  Wells,  of  Walters,  for  plaintiff 
In  error. 

W.  O.  Hall,  Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  In  error,  Lester 
Keeter,  was  convicted  on  a  charge  that  he 
did  In  Cotton  county  sell  to  George  Davis 
one  pint  of  whisky  on  the  5th  day  of  Febru- 
ary, 1918,  and  In  accordance  with  the  verdict 
of  the  jury  he  was  sentenced  to  be  confined 
In  the  county  jail  for  60  days  and  pay  a  fine 
of  $60.  From  the  judgment  an  appeal  was 
perfected  by  filing  In  this  court  on  June  6, 
1918,  a  petition  In  error  with  case-made.  No 
brief  has  been  filed,  and  when  the  case  was 
called  for  final  submission  the  Attorney  Gen- 
eral moved  to  affirm  the  judgment  for  failure 
to  prosecute  the  appeal. 

For  the  reasons  stated,  the  motion  is  sus- 
tained, and  the  judgment  of  the  lower  court 
Is  affirmed.  Mandate  forthwith. 
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D.  M.  Martindale,  of  Tulsa,  for  plaintiff  In 
error. 

W.  O.  Hall,  Asst.  Atty.  Gen.,  for  the  State. 


JEFFRIES  v.  STATE.    (No.  A-3410.) 

(Criminal   Court  of  Appeals   of  Oklahoma. 
Jan.  10,  1920.) 

(BvUabvt  ly  Editorial  Staff.) 

Criminal  law  «=»1 182— Affirmance  fob 
failure  to  prosecute  appeal. 
Where  defendant,  after  conviction  and  sen- 
tence, appealed  but  filed  no  brief  and  made  no 
appearance  wben  the  case  was  called  for  final 
submission,  the  Attorney  General's  motion  to 
affirm  for  failure  to  prosecute  the  appeal  will 
be  sustained. 

Appeal  from  County  Court,  Tulsa  County ; 
H.  L.  Standeven,  Judge. 

A.  B.  Jeffries  was  convicted  of  a  violation 
of  the  prohibitory  liquor  law,  and  he  appeals. 
Affirmed. 


PER  CURIAM.  Plaintiff  in  error,  A.  B. 
Jeffries,  was  tried  and  convicted  on  an  In- 
formation'  charging  in  Tulsa  county,  on  the 
13th  day  of  December,  1917,  he  did  have  in 
his  possession  eight  half  pints  of  whisky, 
with  Intent  then  and-  there  to  sell  the  same, 
and  in  accordance  with  the  verdict  of  the  ju- 
ry he  was,  on  the  2d  day  of  March,  1918,  sen- 
tenced to  be  confined  In  the  county  jail  for  60 
days  and  to  pay  a  fine  of  $50,  and  the  costs. 
No  brief  has  been  filed ;  no  appearance  made 
on  behalf  of  plaintiff  in  error.  When  the 
case  was  called  for  final  submission,  the  At- 
torney General  moved  to  affirm  the  judgment 
for  failure  to  prosecute  the  appeal,  which  mo- 
tion Is  sustained,  and  the  judgment  of  the 
lower  court  is  affirmed. 


LEWELLEN  v.  STATE. 


(No.  A-S402.) 

Jan. 


(Criminal  Court  of  Appeals  of  Oklahoma, 
10,  1920.) 


(SyUatut  hy  Editorial  Staff.) 

Criminal  law  «=»1182— Affirmance  for 
failure  to  prosecute  appeal. 
Where  defendant  was  convicted  and  sen- 
tenced and  appealed,  but  filed  no  brief  and 
made  no  appearance  when  the  case  was  called 
for  final  submission,  the  Attorney  General's  mo- 
tion to  affirm  the  judgment  for  failure  to  pros- 
ecute the  appeal  will  be  sustained. 

Appeal  from  County  Court,  Tulsa  County ; 
H.  L.  Standeven,  Judge. 

Lafe  Lewellen  was  convicted  of  a  violation 
of  the  prohibitory  liquor  law,  and  he  appeals. 
Affirmed. 

D.  M.  Martindale,  of  Tulsa,  for  plaintiff 
in  error. 

W.  C.  Hall,  Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  in  error,  Lafe 
Lewellen,  was  tried  and  convicted  on  an  in- 
formation charging  in  Tulsa  county,  on  the 
10th  day  of  August,  1917,  he  did  have  In  his 
possession  one  barrel  and  a  half  barrel  of 
beer  with  intent  then  and  there  to  sell  the 
same,  and  in  accordance  with  the  verdict  of 
the  jury  he  was  on  the  23d  day  of  February, 
1918,  sentenced  to  be  confined  in  the  county 
jail  for  60  days  and  to  pay  a  fine  of  $100 
and  the  costs.  No  brief  has  been  filed;  no 
appearance  made  on  behalf  of  plaintiff  In  er- 
ror. When  the  case  was  called  for  final 
submission,  the  Attorney  General  moved  to 
affirm  the  judgment  for  failure  to  prosecute 
the  appeal,  which  motion  Is  sustained,  and 
the  judgment  of  the  lower  court  is  affirmed. 
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SHTJLL  t.  LAWRENCE  et  aL 
(Supreme  Court  of  Idaho.   Dec.  6,  1919.) 

1.  Payment  «=>38(1) — Option  contract  con- 
strued TO  GIVE  HOLDERS  BIGHT  TO  APPLY 
PARTIAL  PAYMENT  TO  ANY  INSTALLMENT. 

Where  a  vendor  grants  an  option  for  the 
purchase  of  certain  lands,  the  purchase  price 
to  be  paid  in  installments,  and  after  giving  the 
option  the  vendor  incumbers  the  land  with  a 
mortgage,  and  agrees  with  the  holders  of  the 
option  that  the  assumption  of  the  mortgage  in- 
debtedness shall  be  considered  a  part  payment 
of  the  purchase  price  of  the  land,  without 
specifying  in  the  agreement"  upon  which  of  the 
installments  of  the  purchase  price  it  shall  be 
applied,  the  holders  of  the  option,  upon  elect- 
ing to  purchase  the  property,  may  make  appli- 
cation of  the  payment  made  by  the  assumption 
of  the  mortgage  indebtedness  upon  such  in- 
stallments of  the  purchase  price  as  they  may 
direct 

2.  Vendor  and  purchaser  <S=>170— Formal 

TENDER  NOT  NECESSARY  WHERE  VENDOR  RE- 
FUSES TO  PERFORM  EXCEPT  UPON  UNAUTHOR- 
IZED CONDITIONS. 

A  formal  tender  of  performance  by  a  pur- 
chaser is  unnecessary,  and  an  offer,  together 
with  readiness  and  ability  on  his  part  to  per- 
form, is  sufficient  where  the  obligations  of  the 
vendor  and  purchaser  are  mutual  and  concur- 
rent, and  the  vendor  refuses  to  perform  his 
part  of  the  contract  except  uppn  a  condition 
which  is  repugnant  to  the  terms  thereof. 

Appeal  from  District  Court,  Bingham 
County;  Robert  M.  Terrell,  Presiding  Judge. 

Action  by  John  Shull  against  Andrew  T. 
Lawrence  and  another  for  possession  of  real 
property.  Judgment  for  plaintiff,  and  de- 
fendants appeal.    Reversed  and  remanded. 

William  A.  Lee,  of  Blackfoot,  and  Holden 
&  Holden,  of  Idaho  Falls,  for  appellants. 

D.  E.  Rathbun,  of  Idaho  Falls,  and  J. 
M.  Stevens,  of  Pocatello,  for  respondent, 

RICE,  J.  This  is  an  action  to  obtain  pos- 
session of  real  property.  On  May  17,  1915, 
respondent  John  Shull,  by  a  contract  in  writ- 
ing, granted  to  appellants,  Andrew  T.  Law- 
rence and  George  H.  Lawrence,  an  option  to 
purchase  the  land  In  question,  the  right  to 
purchase  under  the  option  to  be  exercised 
within  one  year  from  the  date  of  the  instru- 
ment. The  option  contained  the  following 
paragraphs: 

"It  is  further  understood  and  agreed  that 
if  all  or  any  portion  of  the  land  are  purchased 
under  this  option  that  the  said  John  Shull  will 
carry  three-fourths  of  the  average  price  per 
acre  as  a  loan  upon  the  said  tract  so  purchased 
for  one,  two  or  three  years  to  accommodate  Ihe 
said  second  party,  and  shall  let  and  lease  the 
said  land  for  the  present  crop  season  under 
terms  to  be  agreed  upon  and  expressed  therein 
in  the  lease  drawn  for  the  purpose.  *   *  * 


"Second  parties  now  being  in  possession  of 
and  cultivating  the  said  lands,  It  is  agreed  that 
they  shall  continue  the  cultivation-  and  raising 
of  the  said  crop  and  enjoy  the  proceeds  there- 
of providing,  that  said  second  parties  shall  give 
to  said  first  party  a  crop  mortgage  to  secure 
the  payment  of  the  taxes  and  water  assess- 
ments for  the  year  1915,  which  amount  is  to 
be  represented  by  note  due  December  1,  1015." 

On  September  7,  1915,  respondent  being 
desirous  of  obtaining  a  loan  upon  the  lands 
to  be  secured  by  a  mortgage  thereon,  two 
agreements  In  writing  were  executed  by  re- 
spondent, appellants,  and  the  Devereaux 
Mortgage  Company,  an  Oregon  corporation, 
which  recited  the  existence  of  the  option 
above  referred  to,  and  by  which  appellants 
authorized  and  consented  to  the  execution 
of  the  mortgage.  The  agreements  were  Iden- 
tical, except  as  to  the  description  of  the  land, 
and  each  contained  the  following  provisions: 

"It  is  further  understood  and  agreed  by  and 
between  the  parties  hereto  that  in  event  the 
parties  of  the  second  part  [appellants]  exercise 
the  privilege  granted  them  in  the  option  as 
aforesaid,  and  purchase  from  party  of  the  first 
part  [respondent]  the  above-described  property, 
or  any  part  thereof,  or  in  event  they  acquire  ti- 
tle to  said  property  or  any  part  thereof,  they 
will  buy  or  acquire  title  to  said  property  subject 
to  said  mortgage  lien,  and  the  conditions  there- 
in set  forth,  assuming  and  agreeing  to  pay  the 
said  loan.  *  *  * 

"And  it  is  further  understood  and  agreed 
that  in  event  parties  of  the  second  part  exer- 
cise their  option  as  aforesaid,  the  party  of  the 
first  part  will  take  and  consider  the  assumption 
of  the  parties  of  the  second  part  of  said  mort- 
gage indebtedness,  or  so  much  thereof  as  may 
remain  unpaid,  interest  included,  at  the  time 
said  option  is  exercised,  as  part  payment  on 
the  purchase  price  as  provided  in  said  option." 

Appellants  occupied  the  premises  during 
the  season  of  1915  under  a  lease  as  provided 
for  in  the  option,  which  lease  expired  March 
1,  1916.  Prior  to  the  said  date,  respondent 
served  notice  on  appellants  that  he  would 
require  possession  of  the  land  at  the  ex- 
piration of  the  lease.  Appellants,  however, 
continued  in  possession,  and  on  May  13, 1916, 
notified  respondent  in  writing  that  they  elect- 
ed to  exercise  the  right  to  purchase  granted 
them  by  the  option.  This  notice  contained 
the  following: 

"You  are  hereby  notified  that  the  undersign- 
ed, Andrew  T.  Lawrence  and  George  H.  Law- 
rence, have  heretofore  elected  and  do  now  elect 
to  exercise  a  certain  option  given  them  in  writ- 
ing on  or  about  the  17th  day  of  May,  1915, 
by  you  the  said  John  Shull  as  first  party,  and 
the  said  Andrew  T.  Lawrence  and  George  H. 
Lawrence  as  second  parties,  to  purchase  from 
you,  the  said  John  Shull,  the  following  describ- 
ed lands,  and  the  whole  thereof,  to-wit  [Here 
follows  description  of  the  land.] 

"And  said  Andrew  T.  Lawrence  and  George 
H.  Lawrence  hereby  •  further  notify  you  that 
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they  are  ready  and  willing  to  meet  all  of  the 
terms  and  conditions  of  said  option  contract; 
that  is  to  say  they  are  ready  to  execute  all 
contracts  and  agreements  required  on  their  part 
by  said  option  contract. 

"And  yon  are  farther  notified  that  said  un- 
dersigned parties,  and  each  of  them,  having 
heretofore,  to  wit,  on  or  about  the  7th  day  of 
September,  1915,  paid,  or  caused  to  be  paid  to 
you  the  said  John  Shull  upon  the  purchase 
price  of  said  first  above-described  premises, 
the  same  being  the  premises  commonly  known 
as  the  Andrew  T.  Lawrence  farm,  the  sum  of 
$9,900,  by  reason  of  a  certain  loan  made  upon 
said  premises  by  the  Devereaux  Mortgage 
Company,  a  corporation;  and  also  paying,  or 
causing  to  be  paid  to  you,  the  said  John  Shull, 
upon  the  purchase  price  of  said  second  above- 
described  premises,  the  same  being  the  prem- 
ises commonly  known  as  the  George  T.  Law- 
rence farm,  the  sum  of  $6,600,  by  reason  of  a 
certain  loan  made  upon  the  said  second  above- 
described  premises,  the  same  being  furnished 
by  the  said  Devereaux  Mortgage  Company 
aforesaid. 

"Said  contract,  among  other  things,  provides 
that  in  the  event  the  parties  of  the  second  part 
(they  being  Andrew  T.  Lawrence  and  George 
H.  Lawrence)  exercise  the  privilege  granted 
them"  in  the  option  aforesaid  (that  is,  the  op- 
tion of  May  17, 1915)  and  purchase  from  party 
of  the  first  part  (that  being  the  said  John 
Shull)  the  above-described  property,  or  any 
part  thereof,  or  in  event  they  acquire  title  to 
said  property,  or  any  part  thereof,  they  will 
buy  or  acquire  title  to  said  property  subject 
to  said  mortgage  lien  and  the  conditions  therein 
set  forth,  assuming  and  agreeing  to  pay  the 
said  loan,  and  aggregating  the  sum  of  $9,900 
on  the  first-described  premises  and  $6,600  on 
the  second  tract,  together  with  the  interest  due 
and  to  grow  due  thereon; 

"And  it  is  further  understood  and  agreed  that 
in  the  event  parties  of  the  second  part  exercise 
their  option  as  aforesaid,  the  party  of  the  first 
part  will  take  and  consider  the  assumption  of 
the  parties  of  the  second  part  of  said  mortgage 
indebtedness,  or  so  much  thereof  as  may  re- 
main unpaid,  interest  included,  at  the  time  said 
option  is  exercised,  as  part  payment  on  the 
purchase  price  as  provided  in  said  option,  etc. 

"And  that  the  said  Andrew  T.  Lawrence  and 
George  H.  Lawrence  do  hereby  tender  a  full 
performance  on  our  part  of  all  of  the  addi- 
tional terms,  conditions  and  requirements  on 
our  part  to  be  kept  and  performed,  as  ex- 
pressed in  said  option  contract  of  May  17, 
1915,  and  said  supplemental  agreements  made 
and.  entered  into  by  each  of  us  severally  on  or 
about  the  17th  [7th]  day  of  September,  1915, 
said  last-mentioned  contracts  being  made  in 
triplicate  and  entered  into  between  you  the  said 
John  Shull  as  party  of  the  first  part,  and  we,  the 
said  Andrew  T.  Lawrence  and  George  H.  Law- 
rence, as  parties  of  the  second  part,  and  the 
Devereaux  Mortgage  Company,  as  party  of  the 
third  part,  and  we  hereby  request  and  demand 
from  you  deeds  of  conveyance  to  and  for  said 
premises  in  accordance  with  the  terms  and 
conditions  of  said  option  contract  heretofore 
made,  and  further  advise  you  that  we  have 
continued  in  possession  of  and  are  cultivating 
said  lands,  and  that  we  shall  continue  and  re- 
main in  possession  of  said  lands,  and  the  whole 


thereof,  and  to  raise  crops  thereon  and  to  en- 
joy the  proceeds  thereof,  in  accordance  with 
the  terms  of  said  option  contract;  that  all  of 
said  sums  of  $9,900  and  $6,600,  heretofore 
paid  or  caused  to  be  paid  by  us  on  said  option 
contract  by  said  real  estate  loans,  be  first  ap- 
plied upon  the  first  payment  required  to  be 
made  by  us  on  said  option  contract,  and  that 
the  remainder  be  applied  upon  the  future  pay- 
ments for  said  premises  as  the  same  may 
mature. 

"Dated  at  Shelley,  Idaho,  this  the  13th  day 
of  May,  1916." 

After  this  notice  was  served  upon  respond- 
ent, a  meeting  was  had  between  appellants 
and  respondent,  and*  their  attorneys,  at  Idaho 
Falls,  at  which  respondent  tendered!,  or  of- 
fered to  tender,  a  deed  of  conveyance  of  the 
premises  to  appellants  for  the  payment  by 
them  of  one-fourth  of  the  purchase  price 
of  the  premises  in  cash,  and  further  offered 
to  satisfy  the  mortgage  to  the  Devereaux 
Mortgage  Company  and  accept  mortgages 
from  appellants  for  the  remaining  three- 
fourths  of  the  purchase  price,  or  to  permit 
the  Devereaux  mortgage  to  remain  upon  the 
premises  and  accept  a  second  mortgage  from 
appellants  for  the  remainder  of  the  purchase 
price  after  deducting  the  amount  represented 
by  the  Devereaux  mortgage.  Appellants  de- 
clined to  make  any  such  cash  payment 

The  appeal  Is  from  the  Judgment  award- 
ing possession  of  the  premises  to  Shull  as 
owner.  The  court  found  as  a  fact  that  re- 
spondent, on  or  about  the  date  of  expiration 
of  the  option  contract,  made  and  executed 
warranty  deeds,  conveying  said  lands  to 
appellants,  and  offered  to  deliver  the  deeds 
in  accordance  with  the  terms  of  the  option 
contract  as  modified  at  the  time  the  loan 
was  procured  from  the  Devereaux  Mortgage 
Company. 

There  can  be  no  doubt  from  the  evidence 
produced  at  the  trial  that  respondent  ten- 
dered deeds  only  on  condition  that  one-fourth 
of  the  purchase  price  be  paid  in  cash.  It 
appears  that  the  agreement  of  September 
7, 1915,  was  prepared  by  the  Devereaux  Mort- 
gage Company,  and  was  presented  to  appel- 
lants for  their  signature  by  D.  E.  Rathbun, 
attorney  for  respondent,  and  was  executed 
by  appellants  in  the  form  in  which  It  was 
presented  to  them.  Appellants  earnestly 
contend  that  if  respondent  drew  this  con- 
tract, or  if  drawn  by  another,  presented  it 
to  appellants  with  the  intention  of  having 
appellants  understand  that  by  its  terms  the 
money  which  he  was  to  receive  from  the 
Devereaux  Mortgage  Company  was  to  be 
applied  as  first  payment  of  the  purchase  price 
of  the  land  in  question,  and  it  is  capable  of 
such  construction,  appellants  are  entitled 
to  have  it  so  construed,  even  though  re- 
spondent understood  that  the  language  he 
employed  should  mean  that  the  money  was 
not  .to  be  applied  on  appellants'  first  pay- 
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ment.  Many  authorities  are  cited  In  rapport 
of  this  contention. 

It  is  to  be  noted,  however,  that  the  agree- 
ment of  September  7,  1915,  contains  no  pro- 
vision that  the  money  which  respondent  was 
to  receive  from  the  Devereaux  Mortgage 
Company  was  to  be  considered  a  payment 
upon  the  option  contract.  The  agreement 
is  to  the  effect  that  the  assumption  of  the 
mortgage  by  appellants  should  be  considered 
as  payment  upon  the  option. 

The  rule  of  construction  contended  for 
should  be  applied  by  the  courts  only  when 
other  means  fail  to  demonstrate  the  sense 
In  which  the  promisor  employs  the  language 
used  in  the  contract.  Before  It  ■becomes  nec- 
essary to  apply  this  rule  of  construction,  It 
must  be  made  to  appear  that  the  language 
of  the  contract  or  agreement  in  question  is 
ambiguous,  and  also  that  it  is  Impossible  to 
determine,  from  the  facts  and  circumstances 
surrounding  Its  execution,  whether  the  words 
employed  were  used  by  all  parties  to  the  con- 
tract to  express  a  particular  or  specific  in- 
tention. 

It  Is  not  necessary  to  hold  the  language 
employed  in  the  provision  of  the  contract 
under  discussion  to  be  ambiguous.  In  order 
to  raise  an  ambiguity  it  must  be  assumed 
that  the  parties  intended  to  make  provision 
in  the  contract  itself  for  the  application  of 
the  payment  made  by  the  assumption  of  the 
mortgage  to  one  or  another  of  the  install- 
ments of  the  purchase  price.  The  contract 
by  its  terms  makes  no  such  provision.  It  is 
not  necessary  to  its  validity  that  such  pro- 
vision should  be  included.  It  goes  no  fur- 
ther than  to  provide  that— 

"The  party  of  the  first  part  will  take  and 
consider  the  assumption  of  the  parties  of  the 
second  part  of  said  mortgage  indebtedness 
*  *  *  as  part  payment  on  the  purchase  price 
as  provided  in  said  option." 

[1]  This  does  not  state  what  part  or  in- 
stallment of  the  purchase  price  the  assump- 
tion of  the  mortgage  indebtedness  was  to 
become.  That  being  true,  it  is  a  familiar 
principle  that  the  debtor,  or  payor,  may  di- 
rect application  of  the  payment  at  or  prior 
to  the  time  the  payment  Is  made.  Alex- 
andria v.  Patten,  4  Cranch,  317,  2  L.  Ed.  633 ; 
IT.  S.  v.  Kirkpatrick,  9  Wheat.  720,  6  I,.  Ed. 
199;  Carson  v.  Cook  County  Liquor  Co.,  37 
Okl.  12,  130  Pac.  303,  Ann.  Cas.  1915B,  695 
(where  a  large  number  of  cases  are  col- 
lected); 21  R.  C.  L  88;  30  Cyc.  1228.  This 
principle  Is  applicable,  whether  payment 
be  made  upon  one  of  two  or  more  separate 
debts,  or  upon  a  single  debt  composed  of 
several  Items,  or  one  to  be  paid  in  install- 
ments. Dey  v.  Anderson,  39  N.  J.  Law,  199; 
21  R.  C  L.  88;  30  Cyc.  1228.  It  is  equally 
applicable  whether  payment  be  made  in  mon- 
ey, commodities,  services,  notes,  or  ehoses 
in  action.  Lorn  v.  Union  Elevator.  Co.  (Ind.) 


118  N.  E.  973;  Ross  y.  Crane,  74  Iowa,  375, 
37  N.  W.  959 :  Taylor  v.  Foster,  182  Mass. 
30 ;  Carson  v.  Cook  County  Liquor  Co.,  supra ; 
Dey  r.  Anderson,  supra.  The  respondent, 
when  he  demanded  that  the  first  payment 
on  the  option  should  be  made  In  cash,  did 
not  tender,  or  offer  to  tender,  the  deeds  in 
accordance  with  the  terms  and  provisions 
of  the  option. 

The  trial  court  further  found  as  a  fact 
that— 

"The  defendants  did  not  exercise  their  option 
and  purchase  said  lands,  or  any  part  thereof, 
and  did  not  assume  or  agree  to  pay  the  mort- 
gage indebtedness  placed  on  said  lands  by  the 
plaintiff  in  favor  of  the  said  Devereaux  Mort- 
gage Company." 

Also  that — 

"The  defendants  failed  to  make  or  tender  any 
payment  whatever  as  provided  in  the  option 
contract" 

[2]  With  reference  to  these  findings,  It  is 
sufficient  to  say  that  appellants  were  not 
required  to  perform  or  to  tender  performance 
in  order  to  avoid  forfeiture  of  the  option. 

"A  formal  tender  by  the  purchaser  is  also 
unnecessary,  and  an  offer  and  readiness  on  his 
part  to  perform  is  sufficient  where  the  obliga- 
tions are  mutual  and  concurrent,  and  the  vendor 
refuses  unconditionally  to  perform  his  part  of 
the  contract"  89  Cyc.  1562. 

The  same  principle  would  apply  where 
the  vendor  offers  to  perform  only  upon  a 
condition  which  is  repugnant  to  the  terms 
of  the  contract,  as  in  this  case.  Phelps  r. 
Davenport,  151  N.  C.  22,  65  S.  B.  459;  Mc- 
Henry  v.  Mitchell,  219  Pa.  297,  68  Atl.  729 ; 
Scanlan  v.  Geddes,  112  Mass.  15;  Comstock 
v.  Lager,  78  Mo.  App.  390. 

The  appellant?  in  their  cross-complaint 
alleged  that  they  were  ready,  willing,  and 
able  to  do  and  perform  all  of  the  terms  and 
conditions  by  them  to  be  performed,  which 
allegation  was  denied  by  respondent.  The 
issue  thus  raised  is  material  to  the  deter- 
mination of  the  action.  The  court  has  failed 
to  find  upon  this  issue. 

Upon  filing  of  the  complaint,  the  court 
Issued  a  temporary  injunction,  restraining 
appellants  from  selling  or  disposing  of  any 
or  all  of  the  crop  raised  upon  the  land  for 
the  year  1916.  Thereafter  the  parties  en- 
tered into  a  stipulation  to  the  effect  that, 
when  appellants  had  deposited  with  the  clerk 
of  the  court  the  sum  of  $4,000,  realized  from 
the  sale  of  the  crops  for  the  year  1916,  the 
temporary  injunction  should  be  dissolved, 
and  the  money  so  deposited  should  be  held 
by  the  clerk  of  the  court,  and  paid  out  as 
might  be  ordered  and  directed  by  the  court, 
in  such  manner  as  should  be  deemed  to  be 
equitable  and  fair  to  the  parties  to  the  action. 

After  the  judgment,  the  court  denied  the 
application  of  appellants  for  delivery  to 
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them  of  the  $4,000  deposited  with  the  clerk 
pursuant  to  the  stipulation,  and  an  appeal 
has  been  taken  from  the  order.  As  the  case 
must  be  remanded  for  further  proceedings, 
the  disposition  of  the  $4,000  should  be  de- 
termined and  adjudged  with  the  other  Issues 
in  the  case. 

The  judgment  is  reversed,  and  the  cause 
remanded  to  the  trial  court  for  further  pro- 
ceedings In  accordance  with  the  views  here- 
in expressed.  The  order  denying  application 
of  appellants  for  the  delivery  to  them  of  the 
$4,000  deposited  with  the  clerk  Is  also  re- 
versed.   Costs  awarded  to  appellants. 

MORGAN,  C.  J.,  and  BUDGE,  J.,  concur. 


GREENE  et  al.  v.  RICE  et  aL 
(Supreme  Court  of  Idaho.   Nov.  21,  1918.) 

1.  Attachment  «3=»282— Creditors  obtain- 
ing JUDGMENT  ENTITLED  TO  PRORATE  WITH 
ATTACHING  CREDITOR.  ' 

Under  the  provisions  of  Comp.  St  1910,  | 
6781,  creditors  who  commence  and  prosecute 
their  claims  to  final  judgment  within  60  days 
after  the  first  posting  and  publication  of  an  at- 
tachment notice  are  entitled  to  prorate  with  the 
attaching  creditor  in  the  proceeds  of  defendant's 
property  where  there  is  not  sufficient  to  pay 
all  judgments  in  full  against  him. 

2.  Attachment  «=>282— Lien  or  attaching 

CREDITOR  SUBJECT  TO  BIGHTS  PRO  RATA  OF 
OTHER  CREDITORS. 

The  attaching  creditor,  under  the  provisions 
of  Comp.  St  1919,  {  6781,  does  not  get  an  un- 
qualified lien,  but  takes  his  lien  subject  to  the 
provision  that  under  the  circumstances  mention- 
ed in  the  statute  other  creditors  will  be  entitled 
to  share  in  the  proceeds  of  the  attached  prop- 
erty pro  rata. 

8.  Attachment  <@=>1,  2— Validity  of  legis- 
lative LIMITATION  ON  RIGHTS  OF  ATTACH- 
ING CREDITOR. 

Attachment  proceedings  are  entirely  statu- 
tory, and  it  is  within  the  province  of  the  Legis- 
lature to  place  any  limitations  upon  the  extent 
of  the  right  of  an  attaching  creditor  which  it 
deems  advisable. 

4.  Attachment  <S=>2— Constitutional  law 
<8=>244,  300— Attaching  creditor  not  de- 
prived OF  EQUAL  PROTECTION  OF  THE  LAWS 
BY  ALLOWING  OTHER  CREDITORS  TO  PRORATE. 

Since  under  the  provisions  of  Comp.  St 
1919,  §  6781,  the  attaching  creditor  is  not  de- 
prived of  a  vested  lien,  the  fact  that  no  notice 
or  proceeding  against  him  is  therein  provided 
doe's  not  operate  to  deprive  him  of  his  property 
without  due  process  of  law  or  of  the  equal  pro- 
tection of  the  law,  and  the  statute  therefore  does 
not  contravene  the  provisions  of  the  Fourteenth 
Amendment  to  the  federal  Constitution. 


5.  Bankruptcy  «=>9 (2)— Attachment  law 
not  an  "insolvency  law"  suspended  by 
Bankruptcy  Act. 

A  statute,  in  order  to  be  such  an  insolvency 
law  as  is  suspended  by  the  federal  Bankruptcy 
Act  must  provide  for  the  discharge  of  the  debt- 
or. Comp.  St.  1919,  §  6781,  containing  no  such 
provision,  is  not  an  insolvency  law,  and  is  not 
suspended  by  the  federal  Bankruptcy  Act  (cit- 
ing Words  and  Phrases,  Insolvency  Law). 

6.  Attachment  <S=>282  —  Other  creditors 

OBTAINING  JUDGMENTS  WITHIN  PRESCRIBED 
TIME  CAN  PRORATE  WITH  ATTACHING  CREDI- 
TOR. 

Under  the  provision  of  Comp.  St  1919,  I 
6781  that  "any  creditor  *  *  *  who  within 
sixty  days  *  *  *  shall  commence  and  prose- 
cute to  final  judgment  his  action  for  his  claim 
against  the  defendant,  shall  share  pro  rata  with 
the  attaching  creditor,  *  *  * "  all  creditors 
who  commence  and  prosecute  their  claims  to 
final  judgment  within  the  prescribed  time  are 
entitled  to  prorate  with  the  attaching  creditor, 
without  reference  to  whether  such  judgments 
have  been  procured  in  the  district  court  or  in 
the  justice  or  probate  court,  or  have  been  dock- 
eted in  the  district  court  within  the  60-day  peri- 
od, or  at  all. 

7.  Attachment  ®=282— Purpose  of  attach- 
ment LAW  TO  FURNISH  EQUITABLE  DISTRIBU- 
TION OF  ASSETS. 

The  manifest  purpose  of  the  act  is  to  pro- 
vide for  a  fair  and  equitable  distribution  of  the 
available  and  attached  assets  of  the  debtor,  and 
all  judgment  creditors  should  therefore  be  plac- 
ed on  as  near  an  equal  footing  as  is  possible  un- 
der the  provisions  of  the  act. 

8.  Attachment  €=282  —  First  attach- 
ment HOLDS  PROPERTY  FOR  BENEFIT  ALSO  OF 
OTHER  CREDITORS  OBTAINING  JUDGMENT 
WITHIN  PRESCRIBED  TIME. 

When  property  is  attached  on  process  out 
of  the  district  court,  all  judgment  creditors  com- 
ing within  the  prescribed  rule  are  entitled  to 
prorate;  the  theory  being  that  the  first  attack 
ment  holds  the  property  for  the  benefit  of  all 
creditors  who  reduce  their  claims  to  judgment 
within  60  days,  thereby  relieving  them  from  the 
responsibility,  and  the  debtor  from  the  costs,  of 
additional  attachment  process. 

Appeal  from  District  Court,  Lemhi  County ; 
F.  J.  Cowen,  Judge. 

Proceedings  under  Comp.  St.  1919,  §§  7305 
to  7307,  inclusive,  by  Arthur  Greene  and  oth- 
ers against  John  H.  Rice  and  others  to  deter- 
mine the  right  of  Judgment  creditors  to  the 
proceeds  of  attached  property.  From  a  judg- 
ment decreeing  certain  preferences  and  pri- 
orities, defendants  appeal.  Reversed  and  re- 
manded. 

L.  E.  Glennon  and  E.  W.  Whitcomb,  both 
of  Salmon,  for  appellants. 

A.  C.  Cherry,  of  Welser,  and  R.  P.  Quarles, 
of  Salmon,  for  respondent  Greene. 

BUDGE,  J.  This  is  an  appeal  from  a  Judg- 
ment fixing  the  order  of  priority  or  prefer- 
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ence  In  which  certain  Judgments  against  the 
Musgrove  Mining  Company  should  be  paid. 

One  Bascomb  sued  the  company  in  the  pro- 
bate court  and  attached  its  property  on  Jan- 
uary 4,  1916.  All  of  the  other  actions  were 
commenced  after  the  Bascomb  attachment 
was  run.  The  district  court's  Judgment  is 
that  Bascomb's  judgment  should  be  paid  in 
full ;  the  property  having  been  sold  for  more 
than  enough  to  satisfy  it.  Under  the  deci- 
sion of  this  court  in  Kimball  v.  Raymond,  9 
Idaho,  176,  72  Pac.  957,  to  the  effect  that  the 
provisions  of  C.  S.  §  6781,  providing  for  the 
prorating  of  the  proceeds  of -property  attach- 
ed, do  not  apply  to  the  Justice  court  practice 
of  this  state,  Bascomb  would  not  be  required 
to  submit  to  the  prorating  provision  thereof. 

On  January  6,  1916,  respondent  Greene  fil- 
ed two  actions  in  the  district  court,  and  with- 
in 2  days  thereafter  proper  notice  of  attach- 
ment, as  required  by  section  6781,  supra,  was 
given.  Within  60  days  after  the  first  posting 
and  publication  of  this  attachment  a  number 
of  other  actions  were  commenced,  some  in  the 
probate  and  some  in  the  district  court,  and 
prosecuted  to  final  Judgment  Some  of  the 
probate  judgments  were  docketed  In  the  dis- 
trict court  within  the  60-day  period,  and  as 
to  the  others  the  record  is  not  clear  upon  this 
point 

[1-3]  The  specification  of  error,  a  determi- 
nation of  which  will  dispose  of  the  case,  is 
that  the  judgment  from  which  this  appeal  is 
taken,  and  which,  as  above  noted,  fixed  the 
order  of  priority  or  preference  in  which  the 
various  judgments  should  be  paid,  is  contrary 
to  law,  the  contention  being  that  under  the 
provisions  of  C.  S.  |  6781,  all  of  the  judgment 
creditors  were  entitled  to  prorate,  the  proper- 
ty having  sold  under  execution  for  an  amount 
less  than  that  sufficient  to  satisfy  all  claims 
in  full. 

The  portion-  of  the  statute  which  is  involv- 
ed reads  as  follows: 

"Any  creditor  of  the  defendant,  who,  within 
sixty  days  after  the  first  posting  and  publica- 
tion of  such  notice,  shall  commence  and  prose- 
cute to  final  judgment  his  action  for  bis  claim 
against  the  defendant  shall  share  pro  rata  with 
the  attaching  creditor  in  the  proceeds  of  de- 
fendant's property  where  there  is  not  sufficient 
to  pay  all  judgments  in  full  against  him." 

If  this  statute  is  valid,  the  judgment  can- 
not be  upheld,  for  it  appears  on  the  face 
thereof  that,  notwithstanding  the  fact  that 
all  of  the  actions  affected  by  the  judgment 
appealed  from  were  commenced  and  prose- 
cuted to  final  Judgment  within  60  days  after 
the  first  attachment  was  run  in  the  district 
court,  the  Judgment  creditors  are  not  per- 
mitted by  the  terms  thereof  to  prorate  in  the 
proceeds  of  the  attached  property,  but  the  or- 
der is  that  the  respective  judgments  shall 
each  be  paid  in  full  in  the  order  of  priority  or 
preference  fixed  therein. 

The  validity  of  this  statute  has  never  been 


expressly  passed  upon.  The  only  decisions 
directly  affecting  it  are  Kimball  v.  Raymond, 
supra,  and  Howard  v.  Grimes  Pass  Placer 
Mining  Co.,  21  Idaho,  12,  120  Pac.  170,  Ann. 
Cas.  1913C,  284. 

In  the  latter  case  this  court  expressly  re- 
fused to  pass  upon  the  validity  of  the  statute 
for  the  reason  that  the  question  was  not  prop- 
erly before  it,  and  confined  its  decision  to  the 
point  that  those  creditors  who  did  not  prose- 
cute their  claims  to  final  judgment  within  the 
60-day  period  therein  limited  were  not  enti- 
tled to  prorate  under  its  provisions. 

It  Is  contended  by  respondent  that  the  pro- 
rating provision  of  this  statute  is  inoperative 
and  void  because:  First,  it  is  by  its  terms 
too  ambiguous  and  uncertain  to  be  given  any 
practical  effect;  and,  second,  because  it  con- 
travenes the  "due  process"  and  "equal  pro- 
tection of  the  law"  provisions  of  the  Four- 
teenth Amendment  to  the  federal  Constitu- 
tion ;  and,  third,  because  it  is  in  effect  a  state 
Insolvency  law,  and  as  such  Is  superseded 
and  its  operation  suspended  by  the  federal 
Bankruptcy  Act  (Act  July  1,  1898,  c  541,  30 
Stat  544). 

Respondent's  arguments  on  the  first  two 
propositions  overlap  and  are  so  intermingled 
that  they  may  properly  be  discussed  togeth- 
er. It  is  urged  that  the  provision  is  inopera- 
tive for  the  reason  that  no  procedure  is  pro- 
vided by  which  it  may  be  determined  judi- 
cially whether:  First,  there  is  sufficient  prop- 
erty to  satisfy  all  of  the  Judgments  in  full; 
or,  second,  that  the  subsequent  judgments 
have  been  procured  within  the  60-day  period; 
or,  third,  are  valid  judgments.  All  of  these 
contentions  are  without  merit 

[4]  In  support  of  the  argument  touching 
the  constitutional  question  it  is  insisted  that 
an  attachment  lien  gives  a  creditor  a  vested 
right  in  the  property,  reliance  being  placed 
upon  Shinn  on  Attachment  and  Garnishment 
313,  and  Kelly  v.  Dill,  23  Minn.  435,  and  that 
therefore,  since  the  statute  provides  no  notice 
or  proceeding  against  the  first  attaching  cred- 
itor, the  prorating  provision  deprives  the  lat- 
ter of  his  property  without  due  process  of 
law  and  deprives  him  of  the  equal  protection 
of  the  law.  If  counsel's  first  position  were 
entirely  correct  his  latter  contention  might 
present  a  debatable  point  but  it  should  be  re- 
membered in  this  connection  that  the  lien  of 
an  attaching  creditor  is  wholly  a  creature  of 
statute,  and  that  an  attachment  proceeding 
such  as  we  have  under  the  Code  was  un- 
known at  common  law  (4  Cyc.  396),  and  that, 
being  entirely  statutory,  it  is  within  the  prov- 
ince of  the  Legislature  to  place  any  restric- 
tions upon  the  extent  of  the  right  of  an  at- 
taching creditor  which  it  deems  advisable. 
Such  statutes  have  been  generally  upheld. 
«  C.  J.  303;  Ann.  Cas.  Note  to  Howard  v. 
Grimes  Pass  Placer  Mining  Co.,  supra ;  Hen- 
derson v.  Bliss,  8  Ind.  100;  Farr  et  al.  v. 
Buckner  et  al.,  32  Ind.  382;  Pollack  v.  Slack 
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et  al.,  92  HI.  221 ;  Baum  y.  Gosllne  (0.  0.)  15 
Fed.  220. 

Under  attachment  statutes  containing  a 
prorating  provision,  the  attaching  creditor 
does  not  get  an  unqualified  vested  lien,  but 
the  Hen  that  he  does  take  by  virtue  of  his  at- 
tachment Is  taken  subject  to  the  provision 
that  under  certain  circumstances  other  credi- 
tors who  proceed  to  judgment  and  come  with- 
in the  terms  of  the  statute  will  be  entitled 
to  share  in  the  proceeds  of  the  attached  prop- 
erty pro  rata.  The  prorating  provision  does 
not  deprive  the  attaching  creditor  of  a  vested 
right,  and  we  therefore  hold  that  the  consti- 
tutional provision  securing  due  process  of  law 
and  the  equal  protection  of  the  law  is  not 
involved. 

[S]  Respondent's  position,  founded  upon 
bis  argument  that  the  prorating  provision  of 
J  6781,  supra,  is  in  effect  an  insolvency 
law,  and  hence  suspended  by  the  federal 
Bankruptcy  Act,  is  equally  untenable.  Our 
statute  makes  no  provision  for  a  discharge  of 
the  debtor  from  his  obligations.  A  statute 
in  order  to  be  such  an  insolvency  law  as  Is 
suspended  by  the  federal  Bankruptcy  Law 
must  provide  for  the  discharge  of  the  debtor, 
and  has  been  defined  as: 

"A  positive  regulation  made  by  the  Legislature 
to  exonerate  the  person  or  property  of  a  debtor 
and  to  relieve  him  from  the  pressure  of  credi- 
tors." 22  Cyc.  1262 ;  Cook  v.  Rogers,  31  Mich. 
391;  Haijek  v.  Lock,  96  Tex.  517,  74  S.  W. 
806  ;  4  Words  and  Phrases,  3655. 

The  Supreme  Court  of  Oregon  in  a  recent 
case  gave  the  following  definition: 

"A  state  statute  authorizing  a  general  assign- 
ment is  an  insolvent  law  when  it  permits  a  par- 
son of  any  class  voluntarily  to  take  advantage 
of  its  provisions  by  transferring  his  property 
in  trust  for  the  benefit  of  his  creditors,  and 
provides  that,  upon  a  due  administration  of  his 
estate  and  a  compliance  with  the  requirements 
of  the  statute  regulating  the  proceedings,  he  is 
thereby  discharged  from  all  liabilities  on  account 
of  his  debts  which  had  been  Incurred  at  the  time 
of  making  the  general  assignment."  Pelton  v. 
Sheridan,  74  Or.  176,  184,  144  Pac.  410,  412. 

Tested  by  the  foregoing  rules,  the  prorating 
provision  of  C.  S.  §  6781,  is  not  such  an  in- 
solvency law  as  Is  suspended  by  the  federal 
Bankruptcy  Law. 

[6-8]  Since  it  is  necessary  to  reverse  the 
judgment,  and  the  status  of  each  of  the  judg- 
ments affected  by  it  is  properly  before  us,  the 
question  as  to  what  judgments  are  entitled  to 
prorate  must  be  determined.  This  involves 
a  further  interpretation  of  the  language  of 
{  6781,  supra. 

Kimball  v.  Raymond,  supra,  is  only  author- 
ity for  the  proposition  that  the  prorating  pro- 
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vision  does  not  apply  to  attachment  proceed- 
ings in  the  Justice  court.  There  is  nothing  In 
the  language  of  this  section  which  necessari- 
ly excludes  justice  and  probate  judgment 
creditors  from  the  right  to  prorate  along  with 
district  court  Judgment  creditors,  and  this 
without  regard  to  whether  such  Judgments 
have  been  docketed  in  the  district  court  with- 
in the  60-day  period  or  at  all.  The  statute 
does  not  say,  "Any  creditor  •  *  •  who 
within  sixty  days  •  *  •  shall  commence 
and  prosecute  to  final  judgment  *  *  • 
In  the  district  court."  It  merely  says,  "Any 
creditor  •  *  *  who  within  sixty  days 
*  *  *  shall  commence  and  prosecute  to 
final  judgment,  •  *  •"  and  prescribes 
that  in  such  event  he  Is  entitled  to  prorate 
with  the  district  court  attaching  creditor. 

The  manifest  purpose  of  the  act  is  to  pro- 
vide for  a  fair  and  equitable  distribution  of 
the  available  and  attached  assets  of  the  debt- 
or. This  -cannot  be  accomplished  if  those 
Judgment  creditors  who  have  prosecuted  their 
claims  to  final  judgment  in  the  justice  or 
probate  court  are  to  be  excluded  for  any  rea- 
son. 

The  distinction  between  the  two  attach- 
ment proceedings  seems  to  be  merely  this, 
that  creditors  are  not  entitled  to  prorate  un- 
der an  attachment  proceeding  in  the  justice 
court,  but  that,  when  the  property  is  attach- 
ed on  process  out  of  the  district  court,  all 
judgment  creditors  coming  within  the  pre- 
scribed rule  are  entitled  to  prorate.  Under 
the  prorating  statute  it  is  unnecessary  for 
any  of  the  subsequent  judgment  creditors  to 
attach,  the  theory  being  that  the  first  attach- 
ment holds  the  property  for  the  benefit  of  all 
creditors  who  reduce  their  claims  to  judg- 
ment within  60  days,  and  they  are  relieved 
from  the  responsibility,  and  the  debtor  from 
the  costs,  of  the  prosecution  or  suing  out  of 
additional  attachment  process. 

There  is  nothing  in  the  language  in  How- 
ard v.  Grimes  Pass  Placer  Mining  Co.,  supra, 
from  which  a  contrary  view  can  necessarily 
be  inferred.  As  this  is  a  case  of  first  im- 
pression, we  are  inclined  to  take  the  broadest 
possible  view  of  the  statute  with  the  view  of 
accomplishing  the  avowed  purpose  of  the  act 
This  view  does  no  violence  to  the  plain  lan- 
guage of  the  act,  and, places  all  Judgment 
creditors  as  nearly  on  an  equal  footing  as  Is 
possible  under  the  provisions  thereof.  This 
seems  to  have  been  the  legislative  intent. 

Reversed  and  remanded  for  further  pro- 
ceedings in  conformity  with  the  views  herein 
expressed.  Costs  awarded  to  appellants,  ex- 
cept as  against  respondents,  A.  G.  Draper  and 
the  Citizens'  National  Bank  of  Salmon. 

MORGAN,  C.  J.,  and  RICE,  J.,  concur. 
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COBNICK. 

^Supreme  Court  of  Idaho.   Oct  17,  1919.  Be- 
hearing  Denied  Jan.  10,  1920.) 

1.  Fixtures  «=»1— Elements  necessabt  to 
make  a  chattel  a  fixture  stated. 

Personal  property,  in  order  to  lose  its  char- 
acter as  a  chattel  and  become  a  fixture,  must 
be  annexed  to  the  realty,  either  actually  or  con- 
structively, must  be  appropriated  to  the  use 
of  that  part  of  the  realty  with  which  it  is  con- 
nected, and  must  be  intended  as  a  permanent 
accession  to  the  freehold. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Fixture.] 

2.  Fixtures  oj=»5  —  Machines  in  planing 

MILL  NOT  FIXTURES. 

It  is  not  enough  to  impress  the  character 
of  realty  upon  machines  in  a  planing  mill  which 
are  not  attached  to  the  building  in-  such  man- 
ner as  to  indicate  that  they  are  intended  to  be 
a  part  of  the  realty,  and  which,  though  heavy, 
may  be  moved  without  injury  to  the  building, 
and  are  equally  adapted  to  use  elsewhere,  that 
they  were  adapted  to  use  in  the  mill  and  were 
necessary  to  carry  on  the  business. 

Appeal  from  District  Court,  Twin  Falls 
County;  Wm.  A.  Babcock,  Judge. 

Action  by  the  Boise-Payette  Lumber  Com- 
pany, a  corporation,  against  John  J.  Pllger- 
rim,  with  writ  of  attachment  and  with  inter- 
vention by  H.  A.  McCornick.  From  a  Judg- 
ment dissolving  and  discharging  the  attach- 
ment, plaintiff  appeals.  Beversed. 

E.  A.  Walters,  C.  A.  Bailey,  and  Taylor 
Cummins,  all  of  Twin  Falls,  for  appellant. 

James  H.  Wise,  of  Twin  Falls,  for  respond- 
ent 

RICE,  J.  This  action  was  instituted  by 
appellant,  Boise-Payette  Lumber  Company,  to 
recover  a  balance  due  upon  a  promissory  note 
executed  by  John  J.  Pilgerrim.  A  writ  of  at- 
tachment issued,  by  virtue  of  which  certain 
machinery  In  a  planing  mill,  belonging  to 
Pilgerrim,  was  levied  upon.  Respondent  Mc- 
Cornick Intervened  as  mortgagee  in  a  mort- 
gage executed  by  Pilgerrim,  covering  certain 
lots,  upon  which  the  building  was  erected,  in 
the  city  of  Twin  Falls,  "together  with  all  and 
singular,  the  tenements,  hereditaments  and 
appurtenances  thereunto  belonging,  or  in  any 
wise  appertaining." 

The  machinery  was  attached  as  personal 
property,  the  intervener  claiming  that  the 
same  had  become  fixtures  and  were  subject 
to  the  lien  of  his  mortgage.  From  a  judg- 
ment dissolving  and  discharging  the  attach- 
ment, this  appeal  Is  taken. 

The  property  Involved  in  this  appeal  is  the 
following: 


2  Apple  Box  Machines. 

1  Besaw  Machine,  4-in.  band,  Berlin  No.  283. 

1  Royal  Invincible,  42-in.  Sander. 

1  Sin.  Am.  Ripsaw  No.  95511. 

1  Sash  and  Door  Sticker  and  Attachments. 

1  Tenit  Machine. 

1  Door  Clamp  Machine  No.  94059. 
1  S.  A.  Woods  No.  8  Pony  Planer. 
1  16-in.  Berlin  Jointer  No.  199. 
1  Hall  &  Brown  Cut-off  Saw. 

With  the  exception  of  the  cut-off  saw,  none 
of  these  machines  were  attached  to  the  build- 
ing, except  by  the  bands  or  belts  by  which 
the  motive  power  was  transmitted  to  the  ma- 
chine. Some  of  them  rested  upon  wood  foun- 
dations, constructed  to  support  them.  The 
cut-off  saw  was  swung  from  the  ceiling. 
They  were  not  especially  constructed  tor  the 
building,  but  were  such  machines  as  could  be 
bought  in  the  market  by  catalogue  number  or 
sample.  They  were  adapted  to  use  in  any 
other  mill  of  the  same  character,  and  could 
be  removed  without  injury  to  the  building. 
The  removal  of  any  of  the  machines,  or  per- 
haps all  of  them,  would  not  destroy  the  char- 
acter of  the  mill  as  a  planing  mill,  but  would 
reduce  its  efficiency ;  that  is  to  say,  with  the 
removal  of  any  single  machine,  it  would  be 
impossible  to  perform  by  machinery  the  par- 
ticular kind  of  work  for  which  that  machine 
was  designed. 

[1]  The  question  as  to  when  an  article 
loses  its  character  as  personal  property,  and 
takes  on  the  character  of  a  fixture  so  as  to 
become  a  part  of  the  realty,  Is  one  which  has 
given  rise  to  a  multitude  of  decisions.  The 
authorities  are  more  or  less  conflicting.  It 
seems  that  the  question  is  of  such  an  artifi- 
cial character  that  no  criteria  or  tests  can  be 
laid  down  which  would  be  found  to  be  of 
universal  application. 

So  far  as  the  machines  involved  In  this  ac- 
tion are  concerned,  it  is  urged  by  respondent 
in  support  of  the  Judgment  that,  the  building 
having  been  built  for  the  purpose  of  a  plan- 
ing mill,  the  machinery  having  been  bought 
to  be  placed  in  said  building,  the  foundation 
or  base  having  been  specially  prepared  for 
some  of  the  machines  resting  thereon,  the 
machinery  being  especially  adapted  and  pur- 
chased for  the  operation  and  conduct  of  the 
business,  with  the  intention  on  the  part  of 
the  purchaser  of  attaching  It  to  the  real 
property,  and  the  business,  the  adaptation  of 
the  machines  to  the  purpose  for  which  the 
refil  estate  was  used,  and  the  fact  that  the 
removal  of  any  part  of  the  machinery  would 
reduce  the  capacity  of  the  mill,  all  taken  to- 
gether constitute  a  sufficient  reason  for  hold- 
ing that  they  had  become  a  part  of  the  real 
estate. 

The  leading  cases  supporting  the  theory  of 
respondent  are  Farrar  v.  Stackpole,  6  Me. 
(6  Greenl.)  154,  19  Am.  Dec.  201;  Voorhls  v. 
Freeman,  2  Watts  &  S.  (Pa.)  116,  37  Am.  Dec. 
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490;  Ottumwa  Woolen  Mill  v.  Hawley,  44 
Iowa,  57,  24  Am.  Rep.  719.  The  doctrine  of 
these  cases  Is  very  ably  summarized  in  the 
case  of  Equitable  Guarantee  &  Trust  Co.  v. 
Knowles,  8  Del.  %Ch.  106,  67  Atl.  961. 

In  the  leading  case  of  Teaff  v.  Hewitt,  1 
Ohio  St  511,  59  Am.  Dec.  634,  it  was  sought 
to  lay  down  tests  of  general  application  for 
determining  when  an  article  becomes  a  fix- 
ture. The  criterion  In  this  case  is  formulated 
as  follows: 

"(1)  Actual  annexation  to  the  realty,  or 
something  appurtenant  thereto. 

"(2)  Appropriation  to  the  use  or  purpose  of 
that '  part  of  the  realty  with  which  it  is  con- 
nected. 

"(3)  The  intention  of  the  party  making  the 
annexation  to  make  the  article  a  permanent 
accession  to  the  freehold— this  intention  being 
inferred  from  the  nature  of  the  article  affixed, 
the  relation  and  situation  of  the  party  making 
the  annexation,  the  structure  and  mode  of  an- 
nexation, and  the  purpose  or  use  for  which  the 
annexation  has  been  made." 

While  in  some  of  the  cases  the  necessity  of 
annexation  has  been  deemed  not  Important,  it 
is  believed  that  the  better  reason  requires  an- 
nexation, actual  or  constructive.  See  Thom- 
son v.  Smith,  111  Iowa,  718,  83  N.  W.  789,  50 
L.  R.  A.  780,  82  Am.  St  Rep.  541,  where  the 
former  Iowa  case  of  Ottumwa  Woolen  Mill  v. 
Hawley,  supra,  was  referred  to  and  explained. 

In  Wolford  v.  Baxter,  33  Minn.  18,  21  N. 
W.  745,  53  Am.  Rep.  1,  it  is  said: 

"To  make  it  [an  article]  a  fixture,  it  must 
not  merely  be  essential  to  the  business  of  the 
structure,  but  it  must  be  attached  to  it  in  some 
way,  or,  at  least  it  must  be  mechanically  fitted 
so  as,  in  ordinary  understanding,  to  constitute 
a  part  of  the  structure  itself.  It  must  be.  per- 
manently attached  to,  or  the  component  part  of, 
some  erection,  structure,  or  machine  which  is 
attached  to  the  freehold,  and  without  which  the 
erection,  structure,  or  machine  would  be  imper- 
fect or  incomplete." 

See,  also,  Knickerbocker  Trust  Co.  v.  Perm 
Cordage  Co.,  66  N.  J.  Eq.  305,  58  Atl.  409,  105 
Am.  St.  Rep.  640. 

Many  authorities  make  the  intention  with 
which  an  article  was  annexed  the  considera- 
tion of  paramount  Importance.  These  cases 
suggest  that  the  other  tests  are  mainly  im- 
portant as  evidence  of  such  intention.  Ewell 
on  Fixtures  (2d  Ed.)  bottom  pages  30  and  31. 

In  Hopewell  Mills  Co.  v.  Taunton  Sav.  Bank, 
150  Mass.  519,  23  N.  E.  327,  6L.R.A.  249,  15 
Am.  St.  Rep.  235,  it  is  said : 

"These  cases  seem  to  recognize  the  true  prin- 
ciple on  which  the  decisions  should  rest,  only 
it  should  be  noted  that  the  intention  to  be 
sought  is  not  the  undisclosed  purpose  of  the 
actor,  bat  the  intention  implied  and  manifested 
by  his  act.    It  is  an  intention  which  settles, 


not  merely  his  own  rights,  but  the  rights  of 
others  who  have  or  may  acquire  interests  in 
the  property.  They  cannot  know  his  secret  pur- 
pose, and  their  rights  depend,  not  upon  that, 
but  upon  the  inferences  to  be  drawn  from  what 
is  external  and  visible.  In  cases  of  this  kind 
every  fact  and  circumstance  should  be  consid- 
ered which  tends  to  show  what  intention,  in 
reference  to  the  relation  of  the  machine  to  the 
real  estate,  is  properly  imputable  to  him  who 
put  it  in  position." 

See,  also,  Tate  v.  Blackburne,  48  Miss.  1. 

Except  in  cases  where,  by  contract  or 
agreement  the  intention  of  the  party  who 
made  the  annexation  determines  the  charac- 
ter of  the  article  or  machine  as  tp  whether 
it  Is  a  chattel  or  a  fixture,  the  inquiry  is  not 
strictly  as  to  the  intention  of  the  person  him- 
self who  annexed  the  chattel  to  the  freehold. 
Thus  in  the  case  at  bar  the  contest  is  be- 
tween an  attaching  creditor  and  a  mortgagee. 
Neither  party  was  bound  by  the  intention 
existing  in  the  mind  of  the  owner.  The  in- 
quiry is  as  to  what  Intention  must  be  imput- 
ed to  him  in  the  light  of  all  the  circumstanc- 
es, when  tested  by  the  common  understand- 
ing of  those  familiar  with  the  subject.  As 
suggested  by  Lindley,  L.  J.,  in  the  case  of 
Viscount  Hill  v.  Bullock,  2  Chancery,  482, 
where  it  was  claimed  certain  stuffed  birds 
were  fixtures: 

"After  all,  there  is  such  a  thing  as  common 
sense,  and  it  must  be  brought  to  bear  upon  the 
question  of  whether  these  birds  are  or  are  not 
fixtures." 

[2]  With  reference  to  the  machines  in  ques- 
tion in  the  case  at  bar,  the  following  quota- 
tion from  Hubbell  v.  East  Cambridge  Sav- 
ings Bank,  132  Mass.  447,  42  Am.  Rep.  446,  is 
applicable: 

"The  machines  in  question  were  not  annexed 
to  the  building,  so  as  to  indicate  that  they  were 
intended  to  be  a  part  of  the  realty.  •  •  • 
They  were  movable  machines,  which,  though 
heavy,  could  be  moved  without  injury  to  the 
building,  and  were  equally  adapted  for  use  else- 
where. The  mere  fact  that  they  were  adapted 
to  be  used  in  this  factory,  and  that  they  were 
necessary  to  carry  on  the  business,  is  not  enough 
of  itself  to  impress  on  them  the  character  of 
realty.  The  same  thing  is  true  of  the  tools 
used  by  band  in  the  manufacture  there  car- 
ried on." 

See  Neufelder  v.  Third  St.  Ry.,  23  Wash. 
470,  63  Pac.  197,  53  L.  R.  A.  600.  83  Am.  St. 
Rep.  831;  Chase  v.  Tacoma  Box  Co.,  11  Wash. 
377,  39  Pac.  639. 

The  judgment  la  reversed.  Costs  awarded 
to  appellant. 

MORGAN,  C.  J„  and  BUDGE,  concur. 
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SANDPOINT  LUMBER  Sc  POLE  CO.,  Lim- 
ited, v.  ANDERSON. 

(Supreme  Court  of  Idaho.   Dec.  24,  1919.) 

1.  WOODS  AND  FORESTS  lg==>8— SUBSTITUTION 
OF  NAMES  IN  POWEB  OF  ATTORNEY  TO  MAKE 
LIEU  LAND  SELECTION  CONSTITUTING  A  SUB- 
STITUTION OF  ATTORNEYS  IN  FACT. 

The  owner  of  a  right  to  make  a  lieu  land 
selection,  pursuant  to  Act  Cong.  June  4,  1897, 
c.  2,  f  1,  ,30  Stats.  36,  sold  it  and  issued  a 
power  of  attorney  to  convey  the  land  to  be  se- 
lected without  naming  therein  an  attorney  in 
fact,  with  the  understanding  and  intention  that 
the  purchaser  of  the  right  might  designate  a 
person  to'  make  the  conveyance.  The  pur- 
chaser caused  his  name  to  be  written  into  the 
blank  space  and  thereafter  abandoned  the  pur- 
pose to  make  a  selection  and  sold  the  right  to 
do  so.  The  name  was  erased  from  the  power 
of  attorney  and  that  of  the  subsequent  purchas- 
er was  written  in  its  stead.  A  substitution  of 
attorneys  in  fact  was  thereby  made. 

2.  Woods  and  forests  03=38— Patentee  who 
had  sold  his  eight  to  make  forest  re- 
serve lieu  land  selection  trustee  of 
naked  legal  title. 

When  patent  was  issued  to  the  original  own- 
er of  the  right,  he  held  the  naked  legal  title, 
in  trust,  subject  to  the  right  of  the  last-named 
attorney  in  fact  to  convey  it. 

Appeal  from  District  Court,  Bonner  Coun- 
ty; John  M.  Flynn,  Judge. 

Suit  to  quiet  title  by  the  Sandpoint  Lum- 
ber &  Pole  Company,  Limited,  against  Emma 
C.  Anderson.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

E.  M.  Flood,  of  Bonners  Ferry,  for  appel- 
lant. 

E.  W.  Wheelan,  of  Sandpoint,  for  re- 
spondent. 

MORGAN,  C.  J.  On  April  15,  1901,  John 
H.  Patten,  who  was  the  owner  of  land  in  a 
forest  reserve,  relinquished  it  to  the  United 
States  and  thereby  acquired  a  right  to  select 
from  the  public  domain  land  in  lieu  thereof. 
Act  Cong.  June  4,  1897,  c.  2,  §  1,  30  Stats.  36. 
In  the  exercise  of  his  right,  and  in  conform- 
ity to  the  usual  practice  in  such  cases,  he  is- 
sued two  powers  of  attorney,  one  of  which 
authorized  and  directed  his  attorney  in  fact 
to  select  land  in  lieu  of  that  relinquished,  and 
the  other,  which  was  Irrevocable  and  was  ex- 
ecuted "by  Patten  and  his  wife,  authorized  the 
attorney  in  fact  to  sell  and,  in  their  name, 
place,  and  stead,  to  convey  the  land  to  be 
Selected.  The  attorney  in  fact  was  not 
named,  but  spaces  were  left  blank  in  order 
that  the  purchaser  of  the  right  to  select  land 
might  designate  whoever  he  saw  fit. 

The  right  to  make  this  lieu  selection  found 
its  way  into  the  hands  of  a  scrip  broker  who 
sold  it  to  John  E.  Irvine,  whose  name  was 


inserted  as  attorney  in  fact  He  caused  the 
power  of  attorney  authorizing  the  sale  and 
conveyance  of  land  to  be  selected,  as  above 
stated,  to  be  recorded  in  the  office  of  the 
county  recorder  of  Kootenai  county.  There- 
after, having  abandoned  the  purpose  to  make 
a  lieu  selection,  he  sold  the  right  to  do  so 
back  to  the  broker  and  delivered  the  powers 
of  attorney  to  him.  H,  C.  Culver  then  pur- 
chased the  right,  and  the  name  of  Irvine  was 
erased  from,  and  that  of  Culver  written  into, 
the  powers  of  attorney.  The  latter  made 
selection  of  the  northwest  quarter  of  the 
southeast  quarter,  section  20,  township  57 
north  of  range  2  west  of  Boise  meridian,  and 
on  June  22,  1904,  United  States  patent  was 
issued  conveying  the  same  to  John  H.  Patten. 
On  December  22,  1913,  Culver,  as  attorney  in 
fact  of,  and  in  the  name  of,  Patten  and  his 
wife,  conveyed  the  land  to  respondent. 

On  August  18,  1915,  Irvine,  as  attorney  In 
fact  of  Patten  and  his  wife,  executed  and  de- 
livered a  quitclaim  deed  purporting  to  convey 
the  land  above  described  to  H.  B.  Davis.  He 
did  not,  at  the  time  of  making  this  deed, 
claim  any  interest  in  the  land,  nor  did  he 
make  any  claim  as  attorney  in  tact,  or  other- 
wise, by  reason  of  Patten's  right  of  selection. 
He  made  the  deed  because  he  was  lead  to 
believe  by  F.  E.  Davis,  husband  of  the  gran- 
tee, that  it  was  necessary  to  do  so  in  order  to 
correct  the  title  to  the  land  which  had  been 
secured  by  the  purchaser  of  the  right  to  make 
the  Patten  lieu  selection.  Thereafter  Mra 
Davis  and  her  husband  executed  and  deliver- 
ed a  deed  purporting  to  convey  the  land  to 
appellant,  who  is  the  former's  mother.  Ap- 
pellant and  respondent  each  claim  to  be  the 
owner  of  the  land  and  seek  to  have  the  title 
quieted  as  against  the  other. 

Appellant  contends  that,  after  the  power  of 
attorney  to  sell  and  convey  the  land  to  be 
selected  had  been  completed  by  filling  in  the 
name  of  Irvine  as  attorney  in  fact,  the  sub- 
sequent erasure  of  his  name  and  the  substitu- 
tion of  that  of  Culver  was  a  material  altera- 
tion and  vitiated  the  document  as  an  execu- 
tory instrument  and  rendered  invalid  the 
deed  subsequently  executed  by  Culver;  that 
by  erasing  the  name  of  Irvine  and  writing  in 
that  of  Culver  a  substitution  of  attorneys  in 
fact  was  not  accomplished;  and  that  the 
power  of  attorney  authorized  the  former  to, 
and  he  did,  convey  the  property  to  H.  B. 
Davis. 

[1, 2]  That  contention  cannot  be  sustained. 
The  substance  of  this  transaction  was  the 
purchase  of  the  right  to  make  selection  or, 
and  to  acquire  title  to,  land  in  lieu  of  that 
relinquished  by  Patten,  incidental  to  and  ac- 
companying which  was  the  right  to  designate 
the  attorney  in  fact  The  right  to  make  that 
selection  and  to  sell  and  convey  the  land,  and 
to  designate  the  person  to  transfer  the  title, 
belonged  to  whoever  bought  and  paid  for  it 
Patten  so  understood  and  intended  when  he 
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issued  the  powers  of  attorney  and  delivered 
them  to  the  broker.  That  right  belonged  to 
Irvine  when  he  bought  it  and  became  again 
the  property  of  the  broker  when  it  was  sold 
back  to  him.  It  was  the  property  of  Culver 
when  he  bought  it,  and  after  that  neither 
Patten,  the  broker,  nor  Irvine  had  any  in- 
terest in  it.  Under  these  circumstances,  the 
erasure  of  the  name  of  Irvine  from  the  pow- 
ers of  attorney  and  the  insertion  of  that  of 
Culver  in  its  stead  constituted  a  substitution 
of  attorneys  in  fact  When  the  land  had  been 
selected  and  the  United  States  had  issued  its 
patent  therefor,  Patten  held  the  naked  legal 
title  in  trust  subject  to  the  right  of  Culver, 
his  attorney  in  fact,  to  deed  it  to  whoever  the 
latter  might  select  to  receive  it  He  chose  to 
and  did  convey  It  to  respondent. 

The  authority  of  Irvine  to  act  as  attorney 
in  fact  for  Patten  was  terminated  when  he 
sold  the  right  to  make  the  lieu  selection  back 
to  the  broker,  and  that  he  so  understood  and 
desired  clearly  appears  from  his  testimony. 
His  deed  purporting  to  convey  the  land  in 
question  to  H.  B.  Davis  was  a  nullity,  and 
her  deed  and  that  of  her  husband  to  appel- 
lant conveyed  no  Interest  therein. 

A  number  of  assignments  of  error  have 
been  made,  but  in  view  of  the  conclusion 
reached  we  deem  a  discussion  of  them  un- 
necessary. 

The  judgment  is  affirmed.  Costs  are 
awarded  to  respondent 
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RICE,  J.,  concurs. 

BUDGE,  J.  (concurring).  I  concur  in  the 
conclusion  reached  that  the  judgment  should 
be  auirmed.  The  evidence  in  this  case  Is 
clear  that  Irvine  for  a  valuable  consideration 
returned  to  Murphy  the  power  of  attorney 
to  select  and  the  power  of  attorney  to  sell, 
Intending  to,  and  he  did  thereby,  renounce 
the  rights  which  he  had  under  these  instru- 
ments. He  is  therefore  in  no  position  to  ob- 
ject to  any  subsequent  alteration  in  the  pow- 
er of  attorney  to  sell,  and  regardless  of  the 
fraud  attempted  to  "be  perpetrated  upon  him 
by  F.  E.  Davis,  as  a  result  of  which  he  ex- 
ecuted and  delivered  to  H.  B.  Davis  a  quit- 
claim deed  covering  the  property  in  the  name 
of  Patten,  the  deed  was  a  mere  nullity  for 
want  of  authority  in  Irvine  at  that  time. 
Xor  is  the  appellant  here  a  bona  fide  pur- 
chaser inasmuch  as  the  deed  from  Patten  by 
Culver  as  bis  attorney  in  fact  to  the  Sand- 
point  Lumber  &  Pole  Company,  dated  De- 
cember 22,  1913,'  was  filed  for  record  on  De- 
cember 2d,  1013,  while  the  deed  from  the 
Davises  to  appellant  was  not  executed  and 
delivered  until  August  30,  1910.  In  the 
words  of  the  learned  trial  judge  who  heard 
this  case,  there  is  not  a  glimmer  of  equity  in 
appellant's  contention. 


SOWLE  v.  JOHNSON  et  ux.  (No.  15509.) 

(Supreme  Court  of  Washington.    Dec.  30, 
1919.) 

1.  Tendeb  <8=»26  —  Waives  by  tenants  of 
option  to  claim  eight  to  defer  payment 

OF  BENT. 

Defendants  in  an  action  of  unlawful  de- 
tainer, who  by  their  answer  pleaded  and  ten- 
dered the  rent  which  they  considered  due  and 
owing  prior  to  the  commencement  of  the  action, 
and  renewed  the  tender  by  bringing  the  amount 
into  court  thereby  admitted  the  rent  was  then 
due  and  owing,  and  waived  option  to  pay  the 
rent  on  a  later  date  specified  by  the  lease. 

2.  Landlord  and  tenant  <3=»157(6)  —  No 

BIGHT  IN  TENANTS  TO  CREDIT  FOB  RECON- 
STRUCTION OF  PIPE  LINE  FOB  OTHER '  PROP- 
ERTY. 

Where  a  lease  provided  the  landlord  would 
see  that  water  was  delivered  on  two  of  the 
highest  points  on  the  premises,  an  agreement 
which  was  performed,  the  tenants  were  not  en- 
titled to  credit  for  reconstruction  of  the  pipe 
line  to  serve  better  an  adjoining  property;  the 
arrangements  for  the  reconstruction  not  having 
been  authorized  by  the  landlord's  successor,  nor 
by  any  one  rightfully  representing  him. 

3.  Principal  and  agent  <e=»29%— Evidence 
of  termination  of  agency  to  lease. 

Whatever  authority  an  agent  for  the  owner 
of  land  who  negotiated  lease  may  have  had  on 
the  premises  was  terminated  either  by  the  ex- 
ecution of  the  lease  or  of  deed  from  the  owner 
to  a  buyer  from  her;  the  agency  not  having 
been  coupled  with  any  interest  in  the  land. 

4.  Landlord  and  tenant  «=>17S— Payment 

OF  BENT  WAIVES  PARTIAL  EVICTION. 

Tenants,  sued  in  unlawful  detainer,  cannot 
set  up  a  partial  eviction  occurring  in  a  year 
for  which  the  rent  was  paid  on  the  due  date 
without  question;  the  subject  of  the  litigation 
being  the  rent  for  the  following  year. 

5.  Appeal  and  ebbob  4=9173(2)  —  Defense 
not  pleaded  below  not  available. 

In  unlawful  detainer,  the  appealing  tenants, 
who  did  not  plead  partial  eviction  as  a  defense, 
cannot  raise  the  question  for  the  first  time  in 
the  Supreme  Court 

Department  1. 

Appeal  from  Superior  Court,  Yakima 
County;  Geo.  B.  Holden,  Judge. 

Action  by  E.  O.  Sowle  against  F.  F.  John- 
son and  wife.  From  a  judgment  for  plain- 
tiff, defendants  appeal.  Affirmed. 

Stephen  E.  Chaffee,  of  Sunnyslde,  for  ap- 
pellants. 

Grady  &  Shumate,  of  Yakima,  for  re- 
spondent 

MACKINTOSH,  J.  On  January  30,  1917, 
Cassie  A.  Rhodes,  in  writing,  leased  to  the 
appellants  certain  lands  in  Yakima  county 
for  a  term  beginning  on  that  date  and  end- 
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lng  March  1,  1920.  The  lease  provided  that 
the  rent  should  be  payable,  $200  on  Decem- 
ber 1,  1917,  $350  on  December  1,  1918,  and 
$350  on  December  1,  1919,  and  further  pro- 
vided: 

"That,  in  the  event  the  second  party  shall  not 
be  able  to  market  his  crops  at  advantageous 
prices  prior  to  said  date,  then  and  in  that  event 
said  rent  need  not  be  paid  until  February  let 
following." 

The  lease  also  provided  that  Mrs.  Rhodes 
should  "see  that  water  is  delivered  on  two 
of  the  highest  points  on  said  premises."  In 
December,  1916,  Mrs.  Rhodes  had  contract- 
ed with  one  Llchty  to  give  him  entire 
charge  of  farming  operations  and  Improve- 
ments made  upon  the  land,  and  he  was  the 
person  who,  as  Mrs.  Rhodes'  agent,  nego- 
tiated the  lease  with  the  appellants.  In  or- 
der to  farm  the  land,  it  was  necessary  to 
construct  a  pipe  line  to  comply  with  the 
provision  In  the  lease  which  we  have  quot- 
ed. After  appellants'  lease  had  been  execut- 
ed a  six-inch  pipe  line  was  constructed  to 
carry  the  water  to  the  leased  land,  and  also 
to  supply  water  for  an  adjoining  owner 
named  Holt  An  agreement  was  entered  in- 
to between  Mrs.  Rhodes  and  Holt,  where- 
by Holt  was  to  pay  three-fourteenths  and 
Mrs.  Rhodes  eleven-fourteenths  of  the  cost 
of  construction.  In  January,  1918,  Mrs. 
Rhodes  sold  the  property  to  respondent, 
who  Informed  Lichty  of  his  ownership  of 
the  property,  and  terminated  the  agency 
which  Llchty  had  theretofore  had  from  Mrs. 
Rhodes.  Respondent  also  Informed  the  ap- 
pellants that  he  was  the  owner  of  the  land. 
Subsequent  to  this  time  the  appellants  and 
Holt  undertook  a  reconstruction  of  the  pipe 
line,  so  that  the  Holt  land  would  be  better 
served  by  a  water  supply.  The  matter  of 
this  reconstruction  was  taken  up  with  Llch- 
ty, and  without  any  authority  from  the  re- 
spondent) he  authorized  the  appellants  to 
reconstruct  the  pipe  line  and  to  reimburse 
themselves  by  retaining  eleven-fourteenths 
of  the  cost  of  reconstruction  from  the  rent 
due  the  respondent  When  the  crop  for  1918 
was  sold,  the  check  for  it  was  made  out 
Jointly  to  the  respondent  and  the  appellants; 
the  latter  depositing  it  In  the  bank,  with 
instructions  to  pay  $241  of  it  to  the  respond- 
ent and  the  balance  to  them.  This  $241 
represented  the  difference  between  eleven- 
fourteenths  of  the  cost  of  reconstructing  the 
pipe  line  and  the  $350  for  the  year  1918. 
When  this  amount  was  tendered  the  re- 
spondent he  refused  to  accept  It  and  on 
January  17,  1919,  gave  the  appellants  the 
statutory  notice  to  pay  the  rent  or  vacate 
the  premises.  The  appellants  failing  to 
comply  with  this  notice,  this  action  of  un- 
lawful detainer  was  brought,  upon  the  trial 
of  which  the  court  entered  Judgment  upon 
a  directed  verdict  in  favor  of  the  respondent. 

[1,2]  The  first  point  raised  by  the  appel- 


lants Is  (hat  as  the  lease  provided  that 
they  might  have  until  February  1,  1919,  to 
pay  the  rent  if  they  could  not  prior  to  that 
time  sell  their  crops  advantageously,  the 
notice  to  quit  and  suit  were  premature; 
that  subdivision  3  of  section  812,  Rem,  Code, 
provides  for  notice  to  quit  only  after  de- 
fault In  the  payment  of  rent  and  that  there 
had  been  no  default  The  lease  contained, 
as  we  have  seen,  an  option  for  an  extension 
of  the  time  of  the  payment  of  the  rent  until 
February  1,  1919;  but  the  appellants,  In 
their  answer,  pleaded  and  tendered  the  rent 
which  they  considered  due  and  owing — that 
is,  the  sum  of  $241 — prior  to  the  commence- 
ment of  the  action,  and  renewed  the  tender 
by  bringing  the  amount  into  court.  By  this 
act  they  admitted  the  rent  was  then  due 
and  owing,  and  waived  the  option  to  pay  on 
February  1,  1919.  Their  tender  amounted 
to  a  statement  by  them  that  the  rent  was 
due  at  the  time  the  notice  to  quit  was  (serv- 
ed and  suit  begun,  and  they  said  by  their 
tender  that  they  were  offering  the  full 
amount  of  the  rent  due,  $241  in  cash  and 
$109  in  the  form  of  a  credit  for  money  which 
they  had  expended  in  reconstructing  the 
pipe  line.  Where  a  party  claims  that  he  has 
the  option  of  making  payment  on  different 
dates,  and,  prior  to  the  arrival  of  the  sec- 
ond date,  tenders  the  entire  amount  due,  or 
what  he  considers  due,  by  that  act  he  ad- 
mits that  whatever  is  owing  by  him  is  then 
due,  and  waives  his  right  to  claim  the  bene- 
fit of  his  option  to  pay  on  the  later  date. 
The  trial  court  was  correct  in  so  holding, 
and  then  allowing  the  appellants  to  show 
that  the  deduction  of  eleven-fourteenths  of 
the  cost  of  reconstruction  of  the  pipe  line  was 
such  a  deduction  as  they  were  entitled  to 
credit  for.  Upon  this  question  the  evidence 
shows  that  the  pipe  line,  as  originally  con- 
structed, complied  with  the  agreement  made 
by  Mrs.  Rhodes  that  she  would  see  "that 
water  Is  delivered  on  two  of  the  highest 
points  on  said  premises."  The  appellants 
are  not  entitled  to  a  credit  for  the  recon- 
struction of  this  pipe  line  to  better  serve  the 
Holt  property;  the  arrangement  for  this  re- 
construction not  having  been  authorized  by 
the  respondent  or  by  any  one  rightfully  rep- 
resenting him.  The  testimony  below  pre- 
sented no  question  which  was  properly  sub- 
mlsslble  to  the  jury,  and  the  directed  verdict 
was  a  correct  determination  of  the  litiga- 
tion. 

Some  claim  is  made  that  the  notice  to 
quit  was  defective,  in  that  it  contained  Mrs. 
Rhodes'  name  as  well  as  the  name  of  the 
respondent  As  we  view  the  notice,  it  was 
sufficient  and  correct. 

[3]  Error  Is  also  assigned  upon  the  court's 
refusal  to  permit  testimony  by  the  appel- 
lants as  to  conversations  between  them  and 
Mrs.  Rhodes  as  to  Llchty's  authority  and  the 
reason  of  the  transfer  of  the  property  by 
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Mrs.  Rhodes  to  Sowle.  Whatever  authority 
Lichty  may  have  had  on  the  premises  was 
terminated,  either  by  the  execution  of  the 
lease  or  of  the  deed  to  respondent;  Llchty's 
agency  not  having  been  coupled  with  any 
interest  in  the  land.  Further  than  this,  the 
appellants  were  notified  that  respondent  was 
the  owner  of  the  land,  and  that  Lichty  had 
been  notified  that  he  was  to  do  nothing  more 
In  regard  to  the  land,  and  he  had  informed 
the  appellants  that  the  respondent  had  re- 
fused to  do  anything  in  regard  to  the  pipe 
line,  and  yet,  with  this  condition  of  facts, 
the  appellants  proceeded  under  Llchty's  as- 
sumed authority  and  rebuilt  the  line.  The 
evidence  is  convincing  that  the  original  pipe 
line  answered  the  requirements  of  the  lease. 

[4,  6]  Finally,  it  is  argued  that  the  appel- 
lants suffered  a  partial  eviction  by  reason 
that  the  pipe  line,  as  originally  built,  was 
not  adequate  to  deliver  sufficient  water  to 
the  premises.  The  answer  to  this  lies  In 
the  fact  that  the  partial  eviction,  If  there 
had  been  one,  occurred  in  the  year  1917,  for 
which  year  the  rent  was  paid  on  the  due 
date  without  question,  and  there  is  no  claim 
of  any  partial  eviction  in  1918,  the  rent  for 
which  is  the  subject  of  this  litigation,  nor 
was  the  partial  eviction  pleaded  as  a  de- 
fense, and  is  for  the  first  time  raised  in  this 
court. 

An  examination  of  the  entire  record  sat- 
isfies this  court  that  the  judgment  should  be 
affirmed;  and  it  is  so  ordered. 

H0LC0M3,  0.  J.,  and  MAIN,  PARKER, 
and  MITCHELL,  JJ.,  concur. 


STATE  ex  rel.  PORT  OF  SEATTLE  v. 
GAINES,  County  Treasurer.   (No.  15483.) 

(Supreme  Court  of  Washington.    Dec.  30, 
1919.) 

1.  Municipal  corporations  «=»72— Statute 
mat  require  funds  of  fobt  district  to  be 

DEPOSITED   WITH  COUNTY  TREASURER. 

A  port  district  created  under  Laws  1917, 
p.  603,  S  2,  was  a  public  corporation,  and  the 
Legislature  had  a  right  to  require  its  funds  to 
be  deposited  with  and  kept  by  the  county 
treasurer,  and  that  the  county  be  compensated 
by  having  the  benefit  of  any  interest  it  might 
collect  on  such  funds. 

2.  Municipal  corporations  <g= 882— Inter- 
est on  port  district  moneys  deposited  by 
county  treasurer  to  be  credited  to 
county  expense  fund. 

Under  Laws  1917,  p.  503,  §  2,  and  the  Coun- 
ty Depositary  Act  (Rem.  Code  1915,  g  5072 
et  seq.),  providing  that  the  county  treasurer 
shall  deposit  with  depositaries  any  county 
moneys  in  his  hands  or  under  bis  official  con- 
trol it  was  not  only  the  duty  of  the  county 
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treasurer  to  deposit  port  moneys  in  the  official 
depositary,  but  it  was  also  his  duty  to  credit 
the  interest  derived  therefrom  to  the  county 
expense  fund. 

Department  2. 

Appeal  from  Superior  Court,  King  Coun- 
ty ;  A.  W.  Frater,  Judge. 

Proceeding  In  mandamus  by  the  State  of 
Washington,  on  relation  of  the  Port  of  Se- 
attle, to  require  William  A.  Gaines,  as  Coun- 
ty Treasurer  of  King  County,  to  pay  over 
to  the  relator  certain  sums  of  money.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Preston,  Thorgrimson  &  Turner,  of  Seat- 
tle, for  appellant, 

Fred  C.  Brown  and  Howard  A.  Hanson, 
both  of  Seattle  (Reeves  Aylmore,  Jr.,  of  Se- 
attle, of  counsel),  for  respondent. 

BRIDGES,  J.  This  is  a  mandamus  action 
Instituted  by  the  port  of  Seattle  for  the  pur- 
pose of  requiring  the  treasurer  of  King  coun- 
ty to  pay  over  to  the  relator  certain  sums 
of  money  which  the  respondent  had  collected 
as  Interest,  resulting  from  the  deposit  by 
him  of  certain  port  district  money  in  certain 
depositary  banks  designated  by  him.  The 
affidavit  and  complaint  alleged  that  at  all 
times  since  January  1,  1919,  the  respondent 
had  in  his  hands,  as  county  treasurer,  In  ex- 
cess of  $200,000  belonging  to  the  relator, 
which  money  the  respondent  had  deposited 
in  various  banks  and  had  received  Interest 
on  Buch  deposits  in  the  sum  of  more  than 
$300;  that  the  relator  Is  entitled  to  have 
this  interest  credited  to  its  account;  that 
the  respondent  has  refused  to  give  such  cred- 
it or  to  pay  such  moneys  to  the  relator,  be- 
cause the  same  belong  to  the  county  expense 
fund  of  King  county.  To  this  complaint 
the  respondent  interposed  a  demurrer,  which 
the  court  sustained.  Relator  refused  to  fur- 
ther plead,  and  judgment  was  entered  dis- 
missing the  action,  from  which  judgment  this 
appeal  Is  taken. 

The  respondent  claims  that  the  Interest 
collected  by  him  belongs  to  the  county  ex- 
pense fund  by  virtue  of  the  County  Deposi- 
tary Act  of  1907. 

The  act  authorizing  the  creation  of  port 
districts  provides  that — 

"All  funds  of  the  port  district  shall  be  paid 
to  the  county  treasurer,  and  all  disbursements 
shall  be  made  by  such  officer  on  warrants  drawn 
by  the  county  auditor  upon  order  of  or  vouchers 
approved  by  the  port  commission."  Laws  1917, 
p.  503,  t  2. 

bection  1  of  the  County  Depositary  Act 
(section  5072  et  seq.,  Rem.)  provides  that — 

"Each  county  treasurer  in  this  state  shaH  on 
the  first  day  of  July,  1907,  and  annually  on 
the  second  Monday  in  January  thereafter,  and 
at  such  other  times  as  he  may  deem  necessary, 
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designate  one  or  more  banks  in  the  state  as 
depositary  or  depositaries  of  all  public  funds 
held  and  required  to  be  kept  by  him  as  such 
treasurer.  *  *  *  No  county  treasurer  shall 
deposit  any  public  money  in  banks  except  as 
herein  provided." 

Section  2  of  the  act  provides  that,  before 
any  such  designation  shall  become' effectual, 
the  bank  or  banks  so  designated  shall,  with- 
in ten  days  after  such  designation,  file  with 
the  county  clerk  a  surety  bond  in  the  maxi- 
mum amount  of  deposits  so  designated  or 
provide  such  other  security  as  shall  be  ap- 
proved. Section  3  provides  that — 

"Before  any  such  designation  or  designations 
shall  become  effectual  and  entitle  said  treasurer 
to  make  deposits  as  hereinabove  provided,  the 
bank  or  banks  so  designated  shall  also  enter 
into  a,  written  contract  with  the  county  whose 
treasurer  is  to  make  such  deposits,  to  pay  to 
said  county,  to  be  credited  to  the  county  ex- 
pense fund  thereof  two  per  centum  per  annum 
on  the  average  daily  balances  of  all  moneys  so 
deposited  by  such  county  treasurer  in  said 
bank  while  acting  as  such  depositary." 

Section  4  provides  that  the  county  treasur- 
er shall  deposit  with  any  depositary  or  de- 
positaries which  have  fully  complied  with  all 
requirements — 

"any  county  moneys  in  his  hands  or  under 
his  official  control,  and  for  the  purpose  of 
making  the  quarterly  settlement  and  counting 
the  funds  in  the  hands  of  the  treasurer  any 
such  sums  so  on  deposit  shall  be  deemed  to  be 
in  the  county  treasury." 

The  appellant  bases  its  contention  chiefly 
on  section  4  of  the  Depositary  Act,  and  con- 
tends that  the  county  treasurer  had  a  right 
and  is  obligated  to  deposit  in  the  depositary 
banks  only  "county  moneys  in  his  hands  or  un- 
der bis  official  control,"  and  that,  since  the 
port  moneys  are,  of  course,  not  county  moneys, 
the  treasurer  was  under  no  obligation  to  de- 
posit such  money  in  the  various  depositaries 
designated  by  him,  and  that,  if  he  did  so, 
it  was  a  voluntary  act  on  his  part,  and  the 
interest  derived  by  him  therefrom  belonged 
to  the  port  district.  Such  a  construction 
of  section  4  would  be  out  of  harmony  with 
the  remainder  of  the  Depositary  Act,  because 
section  1  thereof  provides  that  the  county 
treasurer  shall  deposit  "all  public  funds  held 
and  required  to  be  kept  by  him  as  such  treas- 
urer," and  section  3  expressly  provides  that 
the  depositaries  shall  enter  Into  a  written 
agreement  with  the  county  agreeing  to  pay 
to  said  county,  "to  be  credited  to  the  county 
expense  fund  thereof,"  2  per  cent,  per  annum 
on  the  dally  balance  of  all  moneys  so  de- 
posited. To  give  the  act  the  construction 
contended  for  by  the  appellant  would  require 
us  to  hold  that  the  expression  "all  public 
funds  held  and  required  to  be  kept  by  him 
as  such  treasurer,"  found  in  section  1  of  the 
act  and  expressly  referred  to  in  sections  2 


and  8,  means  only  strictly  county  money, 
and  did  not  include  other  public  funds  which 
the  law  requires  him  to  hold,  such  as  port, 
city,  school,  road  district,  and  diking  dis- 
trict moneys.  Such  r.  construction  would 
be  contrary  to  the  spirit  of  the  act  and  would 
place  county  treasurers  in  a  very  awkward 
and  embarrassing  position,  because  they 
would  not  be  authorized  to  deposit  any  port, 
school,  city,  or  other  like  public  money  held 
by  them  in  their  depositaries,  and  they  could 
not  place  such  moneys  in  any  bank  not  a 
depositary,  because  the  last  paragraph  of  sec- 
tion l  provides  that  "no  county  treasurer 
shall  deposit  any  public  money  in  banks  ex- 
cept as  herein  provided."  If  they  cannot 
bank  under  the  terms  of  this  act,  they  can- 
not bank  at  all. 

The  appellant  contends  that  section  4  of 
the  act  does  not  pretend  to  designate  what 
moneys  shall  be  deposited  by  the  county 
treasurer  in  the  various  depositaries,  but 
merely  provides  that,  when  the  treasurer 
makes  his  quarterly  settlement  with  the 
county,  it  shall  not  be  necessary  to  actually 
count  the  funds,  but  that  such  deposits  of 
county  moneys  shall,  for  the  purposes  of 
such  settlement,  be  deemed  to  be  in  the  coun- 
ty treasury.  We  do  not  think  this  construc- 
tion is  correct  If  the  Legislature  had  In 
mind  this  limited  meaning,  It  certainly  would 
not  have  used  the  language  of  this  section. 
Such  a  construction  would  appear  to  make 
it  necessary  that  the  county  treasurer  should 
make  quarterly  settlements  with  the  county 
commissioners  only  for  strictly  county  mon- 
ey, and  not  port  or  other  public  funds.  In 
any  event,  under  such  a  construction,  in  mak- 
ing such  accounting  or  settlements,  he  could 
use  his  deposits  as  cash  only  as  to  strictly 
county  moneys,  and  would  be  required  to  call 
in  all  port  and  other  public  funds  so  that  the 
cash  might  be  counted.  Certainly  the  Legis- 
lature did  not  intend  any  such  absurd  re- 
sult The  purpose  of  this  act  was  to  furnish 
a  safe  place  for  the  keeping  of  public  funds, 
make  the  manner  of  such  banking  uniform 
among  all  county  treasurers,  stop  the  com- 
mon evil  and  perilous  practices  of  such  treas- 
urers in  doing  their  own  banking  in  their 
own  way  and  reaping  a  personal  benefit 
thereby,  and  incidentally  to  secure  some  com- 
pensation to  the  county  by  way  of  Interest. 
Keeping  In  view  the  purposes  which  the  Leg- 
islature had  in  mind  and  the  evils  it  desired 
to  correct  and  reading  the  act  as  a  whole, 
It  must  appear  plain  that  the  Legislature 
meant  this  act  to  cover  any  and  all  public 
moneys  in  the  treasurer's  hands,  from  what- 
soever source  they  came.  We  think  the  Leg- 
islature used  the  words  "county  moneys  in 
his  hands  or  under  his  official  control"  in  the 
sense  that  any  public  moneys  required  to  be 
held  by  the  county  treasurer  become,  for  the 
purpose  of  keeping  and  handling  the  same, 
moneys  of  the  county,  and  that  such  words 
had  reference  to  any  public  moneys  for 
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which  the  county  and  its  officials  are  by  law 
responsible. 

The  Legislature  has  made  specific  provi- 
sion for  the  banking  of  public  funds  held 
by  city  treasurers  (Rem.  Code,  {  5078  et  seq.) ; 
also  for  funds  held  by  the  state  treasurer 
(Rem.  t  5065  et  seq.).  It  would  thus  appear 
that  the  Legislature  has  undertaken  to  make 
provision  for  banking  all  public  moneys, 
and  a  holding  that  no  provision  has  been 
made  for  the  banking  of  port  district  funds 
would  seem  to  oe  contrary  to  the  general  leg- 
islative policy. 

[1]  The  port  district  is  a  public  corpora- 
tion, and  there  cannot  be  any  question  but 
what  the  Legislature  had  a  perfect  right  to 
require  its  funds  to  be  deposited  with  and 
kept  by  the  county  treasurer.  The  act  no- 
where undertakes  to  compensate  the  county 
for  the  expense  of  handling  the  port  funds, 
and  it  may  have  been  the  Legislature  had  in 
mind  that  it  would  so  compensate  the  county 
by  allowing  it  to  have  the  benefit  of  any 
interest  it  might  collect  on  the  port  funds. 
In  any  event,  the  whole  matter  was  within 
the  power  and  discretion  of  the  Legislature. 

It  is  contended  by  appellant,  however, 
that,  inasmuch  as  the  act  creating  the  port 
district  was  subsequent  to  the  County  De- 
positary Act,  it  will  not  be  presumed  that 
it  was  the  intention  of  the  Legislature,  in 
the  passage  of  the  Depositary  Act,  to  include 
moneys  belonging  to  the  port  district.  We 
cannot  agree  with  this  argument.  It  must  be 
presumed  that  when  the  Legislature  provided 
that  the  port  district  moneys  should  be  de- 
posited with  the  county  treasurer,  it  had  in 
mind  the  provisions  of  the  Depositary  Act 
requiring  that  official  to  deposit  in  designated 
depositaries  all  public  moneys  in  bis  hands. 

[2]  We  hold  that  It  was  not  only  the  duty 
of  the  county  treasurer  to  deposit  the  port 
moneys  in  the  various  depositaries,  but  also 
that  it  was  his  duty  to  credit  the  Interest  de- 
rived therefrom  to  the  county  expense  fund. 

The  demurrer  was  properly  sustained. 

Judgment  affirmed. 

HOLCOMB,  C.  J„  and  FULLERTON, 
MOUNT,  and  MITCHELL,  JJ.,  concur. 


STATE  v.  FRANICH.    (No.  15475.) 

(Supreme  Court  of  Washington.    Dec  15, 
1919.) 

1.  Intoxicating  liquors  <S=>224  —  Defend- 
ant HAS  BURDEN  TO  PROVE  STATUS  AS  ONE 
OF  EXCEPTED  CLASSES. 

In  prosecution  for  unlawfully  having  in  pos- 
session intoxicating  liquor  other  than  alcohol, 
it  was  not  necessary  that  state  prove  that  de- 
fendant was  not  a  clergyman,  priest,  or  rabbi 
(Laws  1917,  p.  61,  g  23) ;  it  being  for  defend- 
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ant  possessing  peculiar  knowledge  to  prove  that 
he  was  within  one  of  the  excepted  classes. 

2.  Intoxicating  Liquous  <8=>236(6%)  —  Un- 
lawful POSSESSION  SHOWN. 
Evidence  held  to  sustain  conviction  for  hav- 
ing in  possession  intoxicating  liquor  other  than 
alcohol. 

Department  2. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty;  J.  D.  Fletcher,  Judge. 

Mike  Franlch  was  convicted  of  having  in 
his  possession  intoxicating  liquor,  and  be  ap- 
peals. Affirmed. 

P.  L.  Pendleton,  of  Tacoma,  for  appellant 
W.  D.  Askren,  of  Tacoma,  for  the  State. 

HOLCOMB,  C.  J.  On  April  5,  1919,  the 
appellant  was  charged  by  information  in 
the  superior  court  for  Pierce  county  as  fol- 
lows: 

"That  the  said  Mike  Franlch,  in  the  county 
of  Pierce,  in  the  state- of  Washington,  on  or 
about  the  4th  day  of  April,  1919,  then  and  there 
being  unlawfully,  did  have  in  his  possession  in- 
toxicating liqnor  other  than  alcohol,  to  wit, 
moonshine  whisky,  he,  the  said  Mike  Franich, 
not  then  and  there  being  a  regularly  ordained 
clergyman,  priest,  or  rabbi  actually  engaged  in 
ministering  to  a  religious  congregation." 

On  the  day  named  in  the  information  two 
deputy  sheriffs  of  Pierce  county  went  to  the 
home  of  appellant  and  proceeded  to  make 
a  search  therein  for  an  illicit  whisky  still 
supposed  to  be  operating  in  that  locality. 
While  the  sheriffs  were  engaged  in  the 
search  of  the  premises  one  of  them  had  his 
attention  attracted  to  a  crash  as  of  the 
breaking  of  a  jug  against  the  wall  of  the 
cabin  where  appellant  roomed,,  and  Immedi- 
ately afterwards  be  saw  appellant  throw  a 
broken  demijohn  from  tbe  window  of  the 
cabin.  The  sheriff  went  to  the  spot  and 
picked  up  tbe  broken  demijohn.  From  It 
was  dripping  some  liquid.  He  went  to  ap- 
pellant's room  and  discovered  where  some 
of  the  fluid  had  dripped  on  tbe  floor  and  wall. 
Appellant  was  In  the  room  with  his  right 
hand  cut  and  bleeding.  The  sheriff  immedi- 
ately tested  the  liquor  in  the  broken  demi- 
john and  on  the  floor  and  found  It  would 
burn.  He  also  smelled  of  it,  and  recognized 
it  as  what  is  known  as  "grappo,"  a  brandy 
distilled  from  grapes.  The  sheriff  found  oth- 
er bottles  in  appellant's  room,  each  of  which 
had  a  few  drops  of  liquor  which  were  recog- 
nized by  witness  as  "grappo."  The  broken 
demijohn  and  the  empty  bottles  were  before 
the  Jury  during  the  trial  as  exhibits.  None 
of  the  liquor  itself  was  before  the  jury.  No 
evidence  was  offered  by  the  appellant  at  the 
trial. 

Appellant  first  contends: 

"The  evidence  is  not  only  insufficient,  but  it 
is  wholly  lacking.  The  evidence  utterly  fails 
to  establish  moonshine  whisky." 
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[1]  Appellant's  second  contention  Is  that 
the  state  failed  to  prove  that  appellant  was 
not  a  clergyman,  priest,  or  rabbi  actually 
engaged  In  ministering  to  a  religious  congre- 
gation, and  that  without  such  proof  the  ap- 
pellant is  within  the  Justification  for  posses- 
sion of  the  liquor  found  in  section  23,  c  19, 
Laws  of  1917.  There  is  authority  for  the 
contention  that  the  exception  contained  in 
the  statute  must  be  negatived  by  the  prose- 
cution because  the  exception  Is  contained  in 
and  is  such  an  inherent  part  of  the  definition 
of  the  offense  that  failure  to  prove  the  neg- 
ative amounts  to  the  failure  of  proof  of  a 
material  allegation  of  the  information. 
There  is  a  well-settled  rule  of  law,  how- 
ever, which  is  clearly  stated  in  5  Am.  &  Eng. 
Enc.  of  Law  (2d  Ed.)  p.  41,  as  follows: 

"Similar  in  result  to  the  effect  of  presump- 
tions is  the  effect  of  'peculiar  knowledge  pos- 
sessed by  one  party  of  evidentiary  facts  which 
the  other  party  claims  would,  if  brought  for- 
ward, tend  to  sustain  jhe  claim  of  the  latter. 
In  Buch  case,  if  the  party  possessed  of  such 
knowledge  fails  to  bring  forward  the  facts 
which  it  is  shown  can  be  produced  by  him 
alone,  a  presumption  arises  in  favor  of  bis 
adversary's  claim." 

We  have  Just  decided  the  same  question 
contrary  to  appellant's  contention  In  State 
v.  Harding,  186  Pac.  579,  filed  December  1, 
1919,  not  yet  officially  reported,  and  that 
case  is  controlling. 

The  evidence  introduced  by  the  state  as  re- 
cited herein  to  prove  the  charge  was  compe- 
tent to  make  a  prima  fade  case,  and,  not  be- 
ing in  any  respect  met  or  controverted  by  the 
appellant,  was  sufficient  basis  for  the  verdict. 

[2]  There  is  therefore  no  merit  -  in  the 
claim  of  appellant  that  there  was  no  evi- 
dence sufficient  to  Justify  the  conviction. 

Judgment  affirmed. 

MOUNT,  TOLMAN,  BRIDGES,  and  PUL- 
LERTON,  J  J.,  concur. 


STATE  t.  SOWDERS.    (No.  16451.) 

(Supreme  Court  of  Washington.    Dec.  15, 
1919.) 

1.  Homicide  <S=»340(4)— Instruction  on  mtte- 

DER  HARMLESS  UPON  CONVICTION  FOB  MAN- 
SLAUGHTER. 

An  instruction  on  murder,  if  erroneous, 
wag  harmless,  where  conviction  was  for  man- 
slaughter. 

2.  Criminal  law  «=>822(17)  —  Instruction 
on  manslaughter  not  misleading  in  view 
of  whole  charge. 

Instruction  on  manslaughter  held  not  mis- 
leading against  objection  that  it  did  not  ad- 
vise jury  that  manslaughter  is  excusable  and 
justifiable  under  certain  circumstances,  in  view 


of  other  instructions  correctly  defining  man- 
slaughter in  the  statutory  language. 

3.  Criminal  law  «=>822(17)  —  Instruction 
on  second  degree  murder  not  objection- 
ABLE. 

Instruction  on  murder. in  the  second  degree 
held  not  objectionable  against  contention  that 
court  omitted  to  mention  the  subject  of  acci- 
dent or  misfortune,  in  view  of  charge  as  a 
whole. 

4.  Indictment  and  information  c}=»l89(8)— 
Charge  or  first  degree  murder  includes 
accusations  of  lesser  crimes  of  homicide. 

An  indictment  or  information  charging  mur- 
der in  the  first  degree  includes  the  accusations 
of  the  lesser  crimes  of  murder  in  the  second  de- 
gree and  of  manslaughter,  notwithstanding  the 
change  in  the  statute  by  the  Criminal  Code  of 
1909. 

6.  Homicide  «=»304— Instruction  on  acci- 
dental shooting  sufficient. 
Instruction  submitting  theory  that  killing 
was  accidental  held  clear  and  sufficient. 

Department  L 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty; M.  L.  Clifford,  Judge. 

Frank  Sowders  was  convicted  of  man- 
slaughter, and  he  appeals.  Affirmed. 

A.  O.  Burmelster  and  M.  J.  Gordon,  both 
of  Tacoma,  for  appellant. 

Wm.  D.  Askren  and  J.  W.  Selden,  both  of 
Tacoma,  for  the  State. 

MITCHELL,  J.  By  an  information  Frank 
Sowders  was  charged  with  the  crime  of  mur- 
der In  the  first  degree,  In  that  he  unlawfully 
and  feloniously,  purposely  and  of  his  deliber- 
ate and  premeditated  design  to  effect  the 
death  of  one  Walter  Hopkins,  killed  and  mur- 
dered said  Walter  Hopkins  by  shooting  him 
with  a  revolver;  said  killing  not  being  ex- 
cusable or  Justifiable.  To  the  information  he 
entered  a  plea  of  not  guilty,  and  upon  trial 
the  jury  returned  a  verdict  of  guilty  of  man- 
slaughter. Motions  in  arrest  of  Judgment 
and  for  a  new  trial  having  been  denied,  judg- 
ment and  sentence  upon  the  verdict  were  en- 
tered. The  case  is  presented  here  under  15 
assignments  of  error. 

[1]  I.  It  is  contended  that,  in  instructing 
the  jury,  the  court,  in  denning  the  crime  of 
murder  in  the  first  degree,  went  beyond  the 
terms  of  the  information.  The  statute  defin- 
ing the  manner  in  which  murder  in  the  first 
degree  is  committed  has  four  subdivisions. 
In  this  instruction  two  of  those  subdivisions 
were  quoted,  one  of  which  it  is  claimed  goes 
beyond  the  charge  contained  In  the  informa- 
tion as  to  the  manner  In  which  it  is  alleged 
the  crime  was  committed,  and  therefore  con- 
stitutes reversible  error.  We  are  satisfied 
that  the  controversy  is  not  now  properly  in 
the  case.  The  verdict  of  manslaughter  shows 
that  the  Jury  had  not  been  convinced  the  ap- 
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pellant  waa  guilty  of  either  kind  of  conduct 
mentioned  by  the  court  in  defining  the  crime 
of  murder  in  the  first  degree,  so  that,  even 
if  for  the  sake  of  argument  it  be  admitted 
there  was  misdirection  in  the  instruction 
complained  of,  It  must  be  considered  harm- 
less and  of  no  avail  to  appellant  State  v. 
Blaine,  64  Wash.  122, 116  Pac.  660. 

[2]  II.  Fault  is  found  with  a  part  of  the 
instructions  relating  to  manslaughter.  Its 
vice  is  said  to  consist  in  not  advising  the  Jury 
that  manslaughter  is  excusable  and  justifi- 
able under  certain  circumstances.  The  whole 
charge  to  the  jury  was  almost  necessarily 
elaborate,  since  it  referred  to  the  crime  pri- 
marily charged  and  the  lesser  crimes  of  mur- 
der in  the  second  degree  and  of  manslaugh- 
ter included  therein.  The  court  had  already 
clearly  and  correctly  defined  manslaughter  in 
the  statutory  language  and  declared  it  to  be 
inconsistent  with  excusable  or  justifiable  kill- 
ing, and  also  Instructed  as  to  what  consti- 
tutes excusable  and  justifiable  homicide  in 
the  language  of  the  statute.  Afterwards  the 
court,  somewhat  by  way  of  repetition,  spoke, 
among  other  things,  of  the  elements  of  pre- 
meditation and  deliberation  as  necessary  in 
the  crime  of  murder  in  the  first  degree,  but 
not  in  the  crime  of  murder  in  the  second  de- 
gree, and  then  Immediately  used  the  language 
objected  to  concerning  manslaughter,  which 
omits  any  reference  to  premeditation  and  .de- 
liberation. As  already  stated,  the  criticism 
of  the  language  is  that  it  is  deficient  for  fail- 
ure to  repeat  in  this  connection  the  rule  with 
reference  to  excusable  and  justifiable  homi- 
cide. Still  later,  however,  in  the  instructions, 
the  court  again  specifically  told  the  jury: 

"If  you  find  from  the  evidence  in  this  case 
beyond  a  reasonable  doubt  that  the  defendant 
•  killed  the  deceased,  Walter  Hopkins,  but  that 
it  was  without  any  design  to  effect  the  death 
of  the  said  Walter  Hopkins,  and  not  being  ex- 
cusable or  justifiable,  then  the  defendant  would 
be  guilty  of  manslaughter,  only." 

We  are  satisfied  the  words  complained  of, 
especially  considering  their  setting,  did  not 
mislead  the  jury  from  the  main  central  idea 
repeatedly  Impressed  upon  them  on  this  sub- 
ject in  the  charge  as  a  whole.  State  v.  Be- 
gan, 8  Wash.  606,  36  Pac.  4T2;  State  v.  Cush- 
ing,  17  Wash.  544,  50  Pac.  512;  State  v.  Bid- 
dell,  33  Wash.  324,  74  Pac.  477;  State  v. 
Clark,  34  Wash.  485,  76  Pac.  08,  101  Am.  St 
Rep.  1006. 

[3]  III.  Appellant  claims  error  because  of 
the  following  Instruction: 

"In  the  case  on  trial,  if  you  are  satisfied  be- 
yond a  reasonable  doubt  that  the  defendant 
shot  and  killed  Walter  Hopkins  at  the  time  and 
place  alleged  in  the  information,  and  is  guilty, 
but  you  have  a  reasonable  doubt  whether  the 
crime  is  murder  in  the  first  degree,  but  have  no 
reasonable  doubt  that  the  defendant  is  guilty 
of  murder  in  the  second  degree,  then  your  ver- 
dict should  be  guilty  of  murder  in  the  second 
degree." 


In  this  respect  counsel  but  refer  to  their 
argument  In  support  of  assignment  No.  II, 
and  claim  that  the  omission  of  the  court  in 
this  particular  Instruction  to  mention  the  sub- 
ject of  accident  or  misfortune  is  fatal  to  the 
verdict  of  manslaughter.  We  need  not  repeat 
our  reasons  for  the  opinion  to  the  contrary, 
and,  in  addition,  the  appellant  was  not  found 
guilty  of  murder  in  the  second  degree,  but  of 
manslaughter. 

IV.  It  is  contended  the  words  "and  not  be- 
ing excusable  and  justifiable,"  contained  in 
that  portion  of  the  instruction  quoted  in  the 
latter  portion  of  subdivision  II  of  this  opin- 
ion, were  unwarranted,  and  that,  taken  in 
connection  with  that  part  of  the  Instruction 
which  precedes  them,  might  be  taken  by  the 
jury  to  mean  that  under  the  evidence  in  the 
case  the  appellant  acted  without  justification 
and  excuse.  On  the  contrary,  if  we,  take  only 
that  which  precedes — much  less  the  whole  of 
the  charge,  as  the  rule  requires — we  find 
nothing  in  the  words  complained  of  to  rea- 
sonably tempi  the  jury  in  the  direction  sug- 
gested by  the  appellant 

[4]  V.  Assignments  numbered  V,  VI,  and 
XIII,  by  the  appellant's  consent,  present  the 
same  legal  proposition  to  the  effect  that  man- 
slaughter is  not  included  in  a  charge  of  kill- 
ing purposely  and  with  design,' consequently 
is  not  within  the  information,  and  hence  it 
was  error  to  permit  the  jury  to  consider  it 
and  likewise  error  to  enter  judgment  and 
sentence  upon  such  a  verdict  In  considering 
the  proposition  it  will  be  kept  in  mind  that 
the  statute  law  of  this  state  defines  the  crime 
of  manslaughter  and  provides  for  its  punish- 
ment There  is  ample  evidence  in  this  case 
to  establish  appellant's  guilt  of  that  crime. 
It  is  argued,  however,  that  the  Information 
upon  its  face  states  facts  which  preclude  any 
theory  of  manslaughter — states  facts,  which 
affirmatively  show  the  killing  not  to  have 
been  manslaughter — hence  there  could  legally 
be  no  conviction  under  the  Information  of 
other  than  murder  in  the  first  or  second  de- 
gcee.  For  support  of  this  proposition  reliance 
is  had  by  appellant  upon  State  v.  Palmer,  104 
Wash.  386,  176  Pac.  547,  and  State  v.  Hoyer, 
177  Pac.  683.  In  this  state  prior  to  1909  an 
Indictment  or  Information  charging  murder 
in  the  first  degree  was  uniformly  held  to  in- 
clude the  accusntions  of  the  lesser  crimes  of 
murder  in  the  second  degree  and  of  man- 
slaughter, under  which  evidence  was  admissi- 
ble of  either  of  the  three  crimes,  entitling  the 
state  to  a  verdict  of  either  as  the  jury  might 
determine,  if  supported  by  satisfactory  evi- 
dence. The  cases  relied  on  by  appellant  in 
no  way  change  the  rule,  although  they  de- 
clare that  the  crime  of  manslaughter  as  it 
was  known  at  common  law  and  by  our  stat- 
ute was  changed  by  the  Criminal  Code  of 
1909.  The  Palmer  Case  further  holds  that  an 
instruction  upon  the  subject  of  manslaughter 
was  properly  refused  in  that  case,  for  two 
reasons:  First,  because  the  defendant  admit- 
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ted  his  purpose  and  design  to  kill,  but  sought 
to  justify  under  the  plea  of  self-defense;  and, 
second,  because  there  was  no  evidence  in  the 
case  tending  to  show  manslaughter  as  defined 
/  in  the  present  statute. 

VII.  The  court  refused  to  give  an  instruc- 
tion as  prepared  and  requested  by  appellant 
on  his  theory  that  the  shooting  was  accident- 
al. The  record  shows,  however,  that  the 
court,  in  language  of  its  own  choosing,  said  to 
the  Jury: 

"I  instruct  you  that  homicide  is  excusable 
when  committed  by  accident  or  misfortune  in 
doing  any  lawful  act  by  lawful  means  with  or- 
dinary caution  and  without  any  unlawful  intent. 
An  accident  is  an  event  happening  without  the 
occurrence  of  the  will  of  the  person  by  whose 
agency  it  was  caused.  It  is  an  event  that  takes 
place  without  one's  foresight  or  expectation." 

[5]  The  instruction  given  was  clear  and 
sufficient  on  the  subject 

VIII.  It  Is  claimed  appellant's  counsel  was 
unduly  restricted  in  argument  to  the  Jury 
with  regard  to  an  instruction  requested  by 
appellant  and  given  by  the  court  concerning 
appellant's  character.  In  the  course  of  the 
argument  to  the  Jury  his  attorney,  in  refer- 
ring to  the  matter,  said: 

"The  instruption  which  the  court  gave  you 
stands  as  evidence  iu  defendant's  favor.  No 
man  has  come  forward  to  assail  his  character." 

At  this  Juncture  the  prosecuting  attorney, 
addressing -the  court,  objected  with  the  state- 
ment: 

"There  is  no  evidence  in  this  case  with  ref- 
erence to  character  one  way  or  the  other,  and 
I  think  he  has  np  right  to  discuss  it" 

Thereupon  appellant's  attorney  said: 

"That  satisfies  me;  that  sends  me  to  the  in- 
struction. There  is  no  evidence  on  the  question 
of  character." 

Just  then  the  Jury  was  ordered  withdrawn, 
and  there  was  some  discussion  between  the 
court  and  the  attorneys  as  to  the  wording  of 
the  particular  instruction  in  question.  The 
court  announced  it  would  not  be  changed,  and 
appellant's  counsel  then  stated: 

"Then  I  wish  to  read  the  instruction,  and  not 
comment  on  it." 

The  court  assented,  ordered  the  Jury  in, 
and  counsel  read  the  instruction  to  the  Jury. 

IX.  Assignments  numbered  IX,  X,  XI,  and 
XII  are  grouped  by  appellant  as  of  the  same 
sort  They  refer  to  arguments  by  the  prose- 
cuting attorney  to  the  Jury  and  are  charac- 
terized as  indicative  of  mistaken  zeal  on  the 
part  of  the  speaker.  Without  giving  the  de- 
tails, we  are  satisfied  there  is  no  just  com- 
plaint. The  statements  complained  of  were 
fair  and  in  answer  to  arguments  made  by  ap- 
pellant's counsel  and  rested  in  part  upon  ap- 
pellant's testimony. 


XIV.  This  assignment  calls  attention  to  the 
denial  of  the  motion  for  a  new  trial  and 
raises  no  distinctive  question. 

XV.  Lastly  it  is  insisted  the  judgment  and 
its  form  are  erroneous  because  appellant  a 
boy  16  years  of  age,  has  been  sentenced  to 
the  penitentiary.  This  assignment  is  answer- 
ed in  the  negative  by  the  case  of  State  ex  rel. 
Sowders  v.  Superior  Court  for  Pierce  County, 
179  Pac.  79. 

Judgment  affirmed. 

HOLCOMB,  C.  J.,  and  MACKINTOSH, 
MAIN,  and  PARKER,  JJ.,  concur. 


W.  P.  JAHN  &  CO.  v.  WRIGHT  et  ux. 
(No.  15547.) 

(Supreme  Court  of  Washington.    Dec.  22, 
1919.) 

1.  Appeal  and  ebbob  «=»1012(1)— Conclu- 
sions ON  FACTS  NOT  DISTUBBED. 

The  conclusion  reached  by  the  trial  court 
on  a  question  of  fact  should  not  be  disturbed, 
where  the  evidence  does  not  preponderate 
against  it 

2.  Sales  «3=»391(7)— Buyer  entitled  to  be- 
ooveb  advance  payment  on  default  in 
delivery. 

Where  plaintiff  purchased  hay  -upon  meas- 
urements to  be  made  by  it  and  such  measure- 
ments were  fairly  made,  and  plaintiff  tendered 
to  defendant  seller  amount  due  according  to  said 
measurements,  which  was  refused  and  defend- 
ant failed  to  deliver  the  hay,  plaintiff  is  enti- 
tled to  recover  advance  payment 

Department  1. 

Appeal  from  Superior  Court,  Yakima  Coun- 
ty; Geo.  B.  Holden,  Judge. 

Action  by  W.  F.  Jahn  &  Co.  against  L. 
A.  Wright  and  wife.  Judgment  for  plaintiff, 
and  defendants  appeal.  Affirmed. 

F.  EL  Gordon,  of  Toppenlsh,  and  Grady  & 
Shumate,  of  Yakima,  for  appellants. 

Roberts  &  Skeel  and  J.  J.  Geary,  all  of 
Seattle,  for  respondent 

MACKINTOSH,  J.  [1]  This  controversy 
depends  for  its  determination  upon  a  question 
of  fact  and  in  our  opinion  the  conclusion 
reached  by  the  trial  courf  should  not  be  dis- 
turbed, as  the  evidence  does  not  preponderate 
against  it. 

[2]  On  August  12, 1918,  the  parties  entered 
into  a  contract  for  the  purchase  and  sale  of 
a  crop  of  hay  grown  by  the  appellants,  the 
contract  providing : 

"This  hay  we  [the  respondent]  will  measure 
not  Inter  than  October  25,  1918,  and  pay  for  in 
full  at  the  time  of  measurement;  Frye  &  Co. 
rule  of  measurement." 
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On  October  24  the  appellants  measured  the 
bay  and  computed  the  amount  as  a  little  In 
excess  of  626  tons.  On  October  26  the  re- 
spondent, with  the  appellants  present  and 
assisting,  measured  the  hay,  and  computed 
the  quantity  as  578  tons  and  a  fraction. 
Early  In  November  the  hay  was  remeasured 
by  disinterested  parties  secured  by  the  ap- 
pellants and  that  measurement,  when  comput- 
ed showed  a  tonnage  of  624  tons  and  a  frac- 
tion. The  respondent  tendered  the  amount 
due  according  to  the  measurement  taken  by 
It,  which  was  refused,  and  It  then  began  this 
action  to  recover  back  the  $3,000  which  had 
been  made  on  the  contract  at  the  time  of  its 
consummation  as  advance  payment  The  ap- 
pellants resisted  the  claim  upon  the  ground 
that  the  hay  had  not  been  measured  correctly, 
and  that  the  original  contract  had  been  modi- 
fled,  in  that  an  extension  of  time  for  payment 
had  been  made  upon  condition  that  the  hay 
be  remeasured  by  disinterested  persons,  and 
set  up  a  counterclaim  for  damages  in  the  dif- 
ference between  the  contract  price  and  the 
market  price  at  the  time  of  the  alleged 
breach. 

The  evidence  does  not  warrant  the  conclu- 
sion that  there  has  been  any  modification  of 
the  contract.  The  person  with  whom  the 
appellants  claim  to  have  entered  into  the 
modification  agreement  Is  not  shown  by  any 
evidence  to  have  had  any  authority  to  make 
any  modification,  If  any  was  attempted  to  be 
made.  '  According  to  the  terms  of  the  con- 
tract the  respondent  was  to  purchase  the  hay 
upon  measurements  made  by  It,  and  tbe  evi- 
dence is  satisfactory  that  such  measurement 
was  fairly  made,  and  that  the  -  failure  to 
deliver  the  hay  was  the  fault  of  the  appel- 
lants. It  would  serve  no  purpose  to  recite 
In  detail  the  many  facts  testified  to  in  re- 
gard to  the  various  measurements,  but,  as 
above  stated,  the  findings  of  the  trial  court 
are  amply  supported  by  the  evidence.  For 
that  reason  the  judgment  is  affirmed. 

HOLCOMB,  C.  J.,  and  PARKER,  MITCH- 
ELL, and  MAIN,  JJ.,  concur. 


BURGESS  v.  CONFORTH  et  al.  (No.  15525.) 

(Supreme  Court  of  Washington.  Dec.  18,  1919.) 

Fhaudulent  conveyances  <g=295(l)  —  Evi- 
dence SUFFICIENT  TO  SHOW  GOOD  FAITH  OF 
TRANSFERS. 

In  an  action  by  a  judgment  creditor  to  set 
aside  as  fraudulent  bis  judgment  debtor's  trans- 
fer of  stock  and  an  automobile  to  tbe  debtor's 
wife  and  a  company,  respectively,  evidence  held 
sufficient  to  show  the  good  faith  of  each  transac- 
tion. 


CONFORTH 

P.) 

Department  1. 

Appeal  from  Superior  Court,  King  County ; 
Everett  Smith,  Judge. 

Action  by  J.  L.  Burgess  against  F.  L.  Con- 
forth  and  others.  From  a  judgment  of  dis- 
missal, plaintiff  appeals.  Affirmed. 

Ellas  A.  Wright  and  Sam  A.  Wright,  both 
of  Seattle,  for  appellant 
J.  P.  Wall,  of  Seattle,  for  respondents. 

MAIN,  J.  The  purpose  of  this  action  was 
to  set  aside  the  transfer  of  certain  personal 
property  alleged  to  have  been  made  In  fraud 
of  creditors.  The  cause  was  tried  to  the 
court  without  a  jury,  ait  the  conclusion  of 
the  plaintiff's  evidence  the  defendant  chal- 
lenged the  sufficiency  thereof  and  moved  for 
a  dismissal  of  the  action.  This  motion  was 
sustained,  and  a  judgment  of  dismissal  en- 
tered, from  which  the  plaintiff  appeals. 

The  facts  may  be  summarized  as  follows: 
The  appellant  holds  two  judgments  against 
the  respondent  F.  L.  Conforth  and  the  com- 
munity consisting  of  himself  and  wife. 
These  judgments  arose  out  of  an  accident 
occurring  to  the  appellant  and  one  W.  J. 
Mayouck  on  December  12,  1917.  Thereafter 
the  appellant  and  Mayouck  each  brought  ac- 
tions; the  former  recovering  a  judgment  on 
July  2, 1918,  and  the  latter  on  June  29,  1918. 
Prior  to  the  Institution  of  tbe  present  action, 
the  Mayouck  judgment  was  assigned  to  tbe 
appellant  Mr.  and  Mrs.  Conforth  were  mar- 
ried on  May  25,  1917.  Tbe  property,  the 
transfer  of  which  is  claimed  in  this  action  to 
be  fraudulent  was  51  shares  of  stock  in  the 
Guarantee  Manufacturing  Company,  a  cor- 
poration, and  an  automobile.  The  stock  was 
transferred  by  Mr.  Conforth  on  August  17, 

1917,  to  Mrs.  Conforth.  The  automobile  on 
April  5,  1918,  was  mortgaged  to  the  Guar- 
antee Manufacturing  Company  to  secure  a 
balance  of  tbe  indebtedness  then  due  to  the 
company  from  Mr.  Conforth. 

The  evidence  relative  to  the  transfer  of 
the  stock  consists  largely  of  the  testimony 
of  Mr.  and  Mrs.  Conforth.  Each  of  them 
testified  that  the  transfer  of  the  stock  was 
made  in  pursuance  of  a  prenuptial  agreement. 
Their  testimony  was  that  prior  to  the  mar- 
riage, Mr.  Conforth  had  agreed  to  give  to 
Mrs.  Conforth  the  stock  in  consideration  of 
the  marriage,  and  that  the  subsequent  trans- 
fer was  the  carrying  out  of  this  agreement 
The  appellant  strenuously  contends  that  the 
stock  was  not  transferred  until  August  17, 

1918.  The  trial  court,  however,  did  not  dis- 
believe the  testimony  of  Mr.  and  Mrs.  Con- 
forth, and  the  record  furnisbes  no  reason  for 
this  court  to  conclude  that  they  testified 
other  than  truthfully  on  this  matter.  As  to 
the  automobile,  the  evidence  shows  that  pri- 
or to  the  time  of  the  accident  there  had  been 
a  crude  attempt  to  transfer  it  to  the  cor- 
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poratton  as  security  for  a  loan.-  Subsequent- 
ly, and  before  the  judgments  above  mention- 
ed were  obtained,  a  note  secured  by  a  mort- 
gage properly  executed  was  given  to  secure 
the  balance  of  the  indebtedness  then  due. 
The  mortgage  was  filed  for  record  as  re- 
quired by  law. 

The  evidence  in  the  case  consisted  largely 
in  the  testimony  of  adverse  witnesses  plac- 
ed upon  the  stand  by  the  appellant  and  sub- 
ject to  cross-examination.  The  testimony  as 
to  both  the  stock  and  the  automobile  was 
positive  as  to  the  bona  fides  of  the  transac- 
tions. The  record  furnishes  no  facts  or  cir- 
cumstances which  would  overcome  the  oral 
testimony  of  the  witnesses  and  justify  the 
court  in  holding  that  either  of  the  trans- 
actions was  fraudulent  Both  occurred  prior 
to'  the  time  the  judgments  were  obtained,  and 
each  was  supported  by  an  adequate  consid- 
eration. The  questions  in  the  case  are  sole- 
ly those  of  fact 

The  judgment  will  be  affirmed. 

HOLCOMB,  O.  J.,  and  MACKINTOSH, 
MITCHELL,  and  PARKER,  JJn  concur. 


STATE  v.  PETERSON.    (No.  15489.) 

(Supreme  Court  of  Washington.  Dec.  15,  1919,) 

1  False  pretenses    ®=>49(1)  —  Evidence 
connecting  defendant  with  person  who 
ordered  goods  in  false  name. 
In  a  prosecution  for  larceny  by  false  pre- 
tenses, resulting  in  conviction  of  attempt  evi- 
dence held  sufficient  to  connect  defendant  with 
the  person  who  ordered  merchandise  over  the 
telephone  in  the  name  of  a  credit  customer  from 
the  store  complaining  of  the  theft 

2.  False  fbetenses  <&=»21  —  Fraudulent 
obdeb  of  goods  in  name  of  credit  cus- 
tomer justifying  conviction. 
If  defendant  telephoned  a  store,  and,  by 
falsely  representing  herself  to  be  a  credit  cus- 
tomer, procured  the  delivery  of  merchandise  to 
herself  as  for  the  customer,  or  if  she  had  inti- 
mate knowledge  of  the  act  of  whoever  telephon- 
ed to  give  the  order  in  the  name  of  the  customer 
and  the  purpose  of  delivery  to  herself  sought  to 
be  accomplished  thereby,  her  conviction  of  an 
attempt  to  commit  larceny  by  false  pretenses, 
there  being  some  doubt  as  to  whether  she  ac- 
tually took  the  goods  into  her  possession  from 
the  store's  messenger,  was  justified. 

8.  False  pretenses  @=>21— Failure  to  de- 
ceive DOES  NOT  BELIEVE  ONE  GUILTY  OF  AT- 
TEMPT. 

Where  defendant  called  up  a  store  and 
fraudulently  arranged  for  the  delivery  of  goods 
to  herself  in  the  name  of  a  credit  customer,  she 
was  guilty  of  an  attempt  to  commit  larceny,  by 
false  pretenses,  though  the  employe's1  of  the  store 
wen  not  deceived,  and  made  arrangements  for  j 
the  apprehension  of  defendant  when  the  delivery 


should  take  place ;  the  attempt  to  deceive  by  the 
telephone  order  having  been  as  much  a  part  of 
the  offense  as  was  the  attempted  taking  of  tba 
goods  on  delivery,  which  failed. 

4.  Criminal  law  <8=j386—  Evidence  of  tel- 
ephone CONVERSATION  ADMISSIBLE. 

In  a  prosecution  for  larceny  by  false  pre- 
tenses, resulting  in  conviction  of  attempt  by 
having  telephoned  the  complaining  store  and 
ordered  and  arranged  for  delivery  of  goods  to 
defendant  in  the  name  of  a  credit  customer,  tes- 
timony as  to  telephone  conversation  had,  as  al- 
leged, with  defendant  by  store  employes,  was 
admissible,  though  its  probative  effect  depended 
upon  the  evidence  connecting  defendant  with  it 

5.  Indictment  and  information  <8=>19C  — 
Conviction  of  attempt  pbopeb  under 
charge  of  false  pretenses. 

Under  Rem.  Code  1915,  g  2801,  character- 
izing as  larceny  the  offense  of  obtaining  money 
or  property  by  false  pretenses,  defendant  in- 
dicted for  such  offense,  could  be  convicted  of 
attempt;  section  2263  providing  that  a  person 
informed  against  for  a  consummated  offense 
may  be  convicted  of  an  attempt  to  commit  it 

Department  2. 

Appeal  from  Superior  Court,  King  County; 
Everett  Smith,  Judge. 

Inez  Peterson  was  convicted  of  an  attempt 
to  commit  larceny  by  false  pretenses,  and 
she  appeals.  Affirmed. 

Howard  O.  Durk,  of  Seattle,  for  appellant 
Fred  C.  Brown  and  John  A.  Frater,  both  of 
Seattle,  for  the  State. 

FULLERTON,  J.  The  appellant  was  ac- 
cused by  information  of  the  crime  of  lar- 
ceny, and  upon  a  trial  before  a  Jury  was 
convicted  of  an  attempt  to  commit  the  crime 
of  larceny.  From  the  judgment  and  sentence 
pronounced  upon  the  verdict  she  appeals. 

The  evidence  tended  to  show  the  following 
facts:  On  December  24,  1918,  some  woman 
called  by  telephone  the  merchandise  store  of 
McDougall  &  Southwtck  in  the  city  of  Seat- 
tle, and,  representing  herself  to  be  Mrs.  Ed- 
gar Ames,  a  person  whom  the  employes  of 
the  store  knew  to  be  the  wife  of  a  member 
of  a  shipbuilding  company  of  the  city  named 
and  a  credit  customer  of  the  store,  stated 
that  she  desired  to  purchase  and  have  sent 
to  the  wife  of  a  sick  employe  of  the  ship- 
building company  certain,  merchandise  as  a 
Christmas  present.  She  further  stated  that 
the  person  for  whom  the  goods  were  intend- 
ed lived  out  of  the  city  of  Seattle  near  the 
town  of  Kent,  and  inquired  whether  delivery 
could  be  made  to  her  there.  She  was  inform- 
ed that  the  delivery  wagons  of  the  store  did 
not  go  to  Kent,  but  as  a  special  favor  to  her, 
if  she  desired  it,  a  wagon  would  be  sent  out 
to  make  the  delivery  on  Christmas  morning. 
The  woman  speaking  then  said  that  there 
was  a  Miss  Ellenberger  employed  in  the 
office  of  the  shipbuilding  company  who  lived 
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«t  Kent,  and  that  she  thought  possibly  she  [  chandlse  over  the  telephone.  /  There  was  no 
might  Induce  her  to  take  the  package  out !  direct  evidence  of  the  fact,  It  Is  true,  but  the 


to  Kent,  and  would  call  the  store  up  later 
and  let  them  know.  'She  then  Inquired  the 
name  of  the  person  speaking,  and  being  giv- 
en the  name,  closed  the  telephone.  Later  on 
she  again  called  the  store  and  Inquired  for 
the  person  with  whom  she  had  previously 
talked.  On  being  put  in  communication  with 
him  she  informed  him  that  Miss  EUenberger 
had  consented  to  take  the  package  and  would 
receive  it  at  the  lnterurban  depot  at  4 
o'clock.  Tie  person  answering  for  the  store 
was  the  superintendent,  and  he  desired  her 
to  give  the  place  and  number  of  the  telephone 
at  which  she  then  was,  also  her  home  ad- 
dress, saying  he  would  later  put  her  in  com- 
munication with  the  mail  order  department 
of  the  Store,  from  which  her  order  could  be 
more  conveniently  given  attention.  She  gave 
her  then  location  as  the  Y.  M.  O.  A.  build- 
ing, the  telephone  number  of  the  place  from 
which  she  was  speaking,  and  the  telephone 
number  of  her  home,  but  stated  that  she  ob- 
jected to  waiting,  as  she  was  very  busy  and 
desired  to  give  the  order  immediately.  The 
superintendent  at  once  recognized  that  the 
numbers  given  were  not  the  numbers  of  the 
telephones  at  the  places  indicated,  but  nev- 
ertheless put  her  in  communication  with  an- 
other employe  of  the  store,  where  an  order 
was  given  for  merchandise  appropriate  for 
women's  wear  amounting  to  $26.10.  Both 
the  superintendent  and  the  employe  taking 
the  order  reached  the  conclusion  that  it  was 
not  Mrs.  Ames  who  had  given  the  order,  and 
later  on  Mrs.  Ames  was  called,  when  the 
fact  was  positively  ascertained.  The  goods 
ordered  were  packed,  and  at  the  appropriate 
time  sent  to  the  depot  named  by  a  young 
man  connected  with  the  delivery  department 
of  the  store.  In  the  meantime  the  police  de- 
partment of  the  dty  was  communicated  with, 
and  detectives  were  sent  to  the  depot  to  ar- 
rest the  person  who  should  receive  the  pack- 
age. When  the  messenger  reached  the  depot 
he  sought  to  deliver  the  package  to  the  sta- 
tion agent.  The  agent  declined  to  receive  it, 
when  the  appellant  approached  the  counter, 
and,  to  paraphrase  the  language  of  the  mes- 
senger, snatched  the  package  out  of  his  hand. 
Just  then  the  appellant  discovered  the  pres- 
ence of  the  city  detectives,  when  she  dropped 
the  package  and  walked  back  to  a  seat  in 
the  depot.  She  was  then  arrested  and  taken 
to  the  police  station.  The  evidence  also  goes 
somewhat  minutely  into  the  conduct  of  the 
appellant  after  her  arrest,  both  at  the  depot 
and  at  the  police  station.  This  we  shall  not 
detail.  Its  tendency  was  to  connect  the  ap- 
pellant with  knowledge  of  the  telephone  mes- 
sages given  the  employes  in  the  store  earlier 
in  the  day. 

[1,2]  It  is  the  appellant's  first  contention 
that  the  evidence  fails  to  connect  the  appel- 
lant with  the  person  who  ordered  the  mer- 


indlrect  evidence  to  our  minds  hardly  leaves 
the  matter  In  doubt.  Her  conduct  at  the 
time  of  the  attempted  delivery  to  the  station 
agent,  her  subsequent  explanations,  and  her 
behavior  generally,  all  tended  to  show  that 
she  was  either  the  person  who  telephoned, 
or  that  she  had  intimate  knowledge  of  the 
act  and  the  purpose  sought  to  be  accomplish- 
ed thereby.  Either  conclusion  would  Justify 
the  verdict  of  the  Jury. 

[3]  A  further  contention  is  that  the  facts 
shown  do  not  constitute  an  attempt  to  com- 
mit a  crime.  The  argument  Is  that,  since 
the  employes  of  the  store  were  not  deceived 
by  the  false  pretense,  and  since  they  did  not 
part  with  the  goods  because  thereof,  there 
would  have  been  no  crime  of  larceny  had  the 
appellant  procured  the  goods  from  the  mes- 
senger and  carried  them  away,  and  that  the 
rule  is  there  can  be  no  attempted  crime  in 
cases  where  there  could  be  no  crime  if  the 
attempt  had  been  successful.  But  this  argu- 
ment overlooks  the  fact  that  the  attempt  to 
deceive  by  the  telephone  order  Is  as  much  a 
part  of  the  offense  as  was  the  attempted 
taking  and  asportation  of  the  goods  at  the 
depot.  Had  the  ruse  succeeded  in  its  en- 
tirety, there  would  have  been  a  consummat- 
ed offense,  and  it  does  not  follow  from  the 
fact  that  the  employes  of  the  merchandise 
house  were  not  deceived  there  is  taken  away 
from  the  transaction  the  element  of  attempt 
to  deceive. 

,  [4]  A  further  contention  is  that  the  court 
erred  in  admitting  evidence  of  the  telephone 
conversations,  and  erred  in  refusing  to  strike 
the  evidence  on  a  subsequent  motion  made  to 
that  effect  The  objection  is  that  the  appel- 
lant was  In  no  way  connected  with  the  con- 
versations. Our  conclusion  to  the  effect  that 
the  evidence  does  sufficiently  connect  the  ap- 
pellant with  the  conversations  is  probably 
a  sufficient  answer  to  the  objection,  but  the 
evidence  was  properly  admitted  in  any  event. 
It  was  a  part  of  the  circumstances  of  the 
transaction,  necessary  to  an  understanding 
thereof,  and  as  much  entitled  to  be  shown 
as  any  other  circumstance  connected  there- 
with. Its  probative  effect  to  establish  the 
appellant's  gnllt  depended  upon  the  evidence 
connecting  her  therewith,  but  it  was  admis- 
sible regardless  of  this  question. 

[S]  As  explanatory  of  the  case  as  a  whole 
it  may  be  proper  to  add  that  the  offense  of 
obtaining' money  or  property  by  false  pretens- 
es is  now  denominated  larceny  by  the  Crim- 
inal Code  (Bern.  §  2601),  and  that  under  the 
express  provisions  of  the  same  Code  a  per- 
son informed  against  for  a  consummated  of- 
fense may  be  convicted  of  an  attempt  to  com- 
mit the  offense  (Id.  §  2263). 
The  judgment  is  affirmed. 

HOLCOMB,  C.  J.,  and  MOUNT,  TOLMAN, 
and  BRIDGES,  JJ.,  concur.  , 
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STATE  t.  ANDERSON.    (No.  15537.) 
(Supreme  Court  of  Washington.  Dec.  22,  1919.) 

1.  Criminal  law  <g=274,  998— Motion  after 

JUDGMENT  TO  WITHDRAW  PLEA  OF  GUILTY 
EQUIVALENT  TO  MOTION  TO  VACATE  JUDG- 
MENT. 

Application  to  withdraw  plea  of  guilty  is 
addressed  to  sound  discretion  of  court,  and  in 
view  of  Rem.  Code  1915,  H  2111,  2181,  re- 
quiring such  motions,  and  motions  in  arrest  of 
judgment,  to  be  made  before  judgment,  a  motion 
after  judgment  will  be  considered  only  as  an 
application  to  vacate  the  judgment  under  section 
464  et  seq.,  and,  if  for  irregularity  or  fraud,  the 
judgment  is  entitled  to  every  reasonable  intend- 
ment in  its  support,  and  will  be  Bet  aside  only 
on  a  clear  showing  of  a  prima  facie  defense  on 
the  merits. 

2.  Criminal  law  «=>274  —  Application  fob 
leave  to  withdraw  plea  of  guilty  insuf- 
FICIENT. 

Even  before  judgment,  defendant,  convicted 
on  plea  of  guilty  of  bootlegging,  could  not  have 
successfully  moved  for  leave  to  withdraw  his 
plea  on  his  own  mere  verified  statement  that  he 
was  not  guilty  of  a  felony,  and  believed  a  jury 
would  so  find. 

Department  2. 

Appeal  from  Superior  Court,  Pacific  Coun- 
ty ;  H.  W.  B.  Hewen,  Judge. 

Bernard  S.  Anderson  was  convicted  of  boot- 
legging, and  he  appeals.  Affirmed. 

John  T.  Welsh,  of  South  Bend,  and  John 
I.  O'Phelan,  of  Raymond,  for  appellant. 

Herman  Murray,  of  South  Bend,  for  the 
State. 


TOLMAN,  J.  On  April  28,  1919,  the  ap- 
pellant was  arraigned  In  the  trial  court  up- 
on an  information  filed  by  the  prosecuting 
attorney  of  Pacific  county,  charging  him  with 
the  commission  of  the  crime  of  bootlegging, 
as  defined  by  section  17b  of  chapter  19  of 
the  Laws  of  1917.  The  record  of  the  ar- 
raignment is  as  follows: 

"And  now  comes  A.  B.  McDonald,  sheriff  of 
Pacific  county,  Washington,  and  brings  the  de- 
fendant, Bernard  Anderson,  to  the  bar  j>f  this 
court,  and  comes  Herman  Murray,  Esq.,  prose- 
cuting attorney  for  said  Pacific  county,  Wash- 
ington, and  the  said  Bernard  Anderson  being 
brought  to  the  bar  of  this  court,  and  being  in- 
terrogated by  the  court  if  the  name  by  which 
he  in  the  said  information  is  named  be  not 
his  true  name,  says  that  bis  true  name  is  Ber- 
nard Anderson,  the  name  by  which  he  is  in  the 
said  information  named,  and  having  been  asked 
by  the  court  as  to  whether  or  not  he  bad  coun- 
sel, and  having  stated  to  the  court  that  he  had 
no  counsel,  and  upon  being  asked  by  the  court 
as  to  whether  or  not  he  desired  counsel  to  be 
appointed  by  the  court  to  act  in  his  behalf,  he 
stated  that  he  did  not,  whereupon  the'  court 
informed  him,  the  said  Bernard  Anderson,  that 


under  the  charge  in  the  information  it  was  a 
felony  punishable  by  imprisonment  in  the  state 
penitentiary  at  Walla  Walla,  for  not  leas  than 
one  year  nor  more  than  five  years,  and  again 
asked  the  defendant,  Bernard  Anderson,  whether 
or  not  he  desired  counsel  to  represent  him,  and 
to  which  the  said  defendant,  Bernard  Anderson, 
replied  that  he  desired  no  counsel  to  represent 
him,  and  the  said  information  being  read  to  the 
said  Bernard  Anderson,  and  it  being  demanded 
of  him  concerning  the  premises  in  said  informa- 
tion specified  whether  he  be  guilty  or  not  guilty 
thereof,  the  said  defendant,  Bernard  Anderson, 
pleads  guilty  of  the  crime  as  charged  in  the  said 
information,  which  said  plea  of  guilty  as  charged 
in  the  information  is  hereby  accepted  by  the 
court  and  the  clerk  of  the  court  is  hereby  di- 
rected to  enter  his  plea  of  guilty  of  record 
herein." 

Following  which,  on  the  same  day,  Judg- 
ment on  the  plea  of  guilty  was  entered,  and 
appellant  sentenced  to  the  state  penitentiary 
for  a  term  of  not  less  than  one  nor  more 
than  five  years.  Thereafter  on  May  3,  1919, 
appellant,  having  procured  counsel,  moved 
the  court  to  set  aside  the  conviction,  judg- 
ment, and  sentence,  and  to  permit  him  to 
withdraw  his  plea  of  guilty,  and  interpose 
a  plea  of  not  guilty.  The  motion  was  verified 
by  appellant  but  otherwise  unsupported, 
and  recites  that  appellant  did  not  know  and 
was  not  advised  of  the  fact  that  more  than 
one  degree  of  crime  might  or  could  be  pred- 
icated upon  the  possession  of  intoxicating 
liquors;  that  he  did  not  fully  understand 
the  Information  when  read  to  him,  did  not 
have  the  benefit  of  counsel,  was  nervous, 
excited,  and  frightened,  and  did  not  realize 
the  seriousness  of  the  charge,  admitted  that 
he  was  informed  that  the  crime  charged  was 
a  felony  punishable  by  imprisonment  In  the 
state  penitentiary,  and  asserted  that  he  was 
not  guilty  of  a  felony.  After  hearing  coun- 
sel on  both  sides,  the  motion  was,  on  the 
same  day,  denied,  both  on  the  ground  that 
the  court  had  no  jurisdiction  to  entertain 
it  after  judgment,  and  also  because  it  was 
without  merit  in  fact. 

[1]  The  questions  here  presented  were  be- 
fore this  court  In  State  v.  Scott  101  Wash. 
199,  172  Pac.  234,  where,  after  a  full  dis- 
cussion it  was  held  that  an  application  to 
withdraw  a  plea  of  guilty  is  addressed  to 
the  sound  discretion  of  the  court  and  in  view 
of  Rem.  Code,  §§  2111  and  2181,  requiring 
such  motions,  and  motions  in  arrest  of  judg- 
ment, to  be  made  before  judgment,  such  a 
motion,  made  after  judgment  will  be  con- 
sidered only  as  an  application  to  vacate  the, 
Judgment  under  Rem.  Code,  §  464  et  seq., 
and,  if  for  irregularity  or  fraud,  the  judg- 
ment Is  entitled  to  every  reasonable  intend- 
ment in  its  support  and  will  be  set  aside 
only  upon  a  clear  showing  of  a  prima  facie 
defense  on  the  merits. 

[2]  Applying  these  principles  to  the  record 
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before  us,  it  Is  at  once  apparent  that  there 
Is  no  showing  of  any  defense  on  the  merits 
beyond  the  bare  verified  statement  by  the 
appellant  that  he  is  not  guilty  of  a  felony 
and  .believes  that  a  Jury  would  so  find.  View- 
ed in  any  light,  before  judgment  or  after, 
we  find  nothing  in  the  motion  which  would 
justify  us  in  holding  that  the  trial  court 
abused  his  discretion  or  committed  error. 
The  judgment  appealed  from  is  affirmed. 

HOLOOMB,  C.  J.,  and  FULLERTON, 
MOUNT,  and  BRIDGES,  JJ.,  concur. 


STATE  v.  SCHLUTER. 


(No.  15382.) 
Dec.  16, 


(Supreme  Court-  of  Washington. 

1919.) 

Criminal  law  €=»1144(17)-tSentencb  rot 
distubbed  as  excessive  on  defendant's 
mere  contention. 
Rem.  Code  1915,  S  6262—31,  charges  on 
trial  judge  duty  to  determine  punishment  for 
possession  of  excessive  amount  of  intoxicating 
liquor  according  to  a  minimum  and  maximum 
pecuniary  punishment  or  imprisonment,  or  both, 
such  duty  requiring  exercise  of  discretion,  whose 
expression,  within  the  terms  of  law,  is  impress- 
ed with  all  legal  presumptions  in  its  favor,  and 
is  not  to  be  disturbed  by  a  challenge,  in  the 
absence  of  any  record  other  than  the  informa- 
tion, plea  of  guilty,  and  judgment,  based  simply 
on  defendant's  contention  punishment  is  exces- 
sive. 

Department  1. 

Appeal  from  Superior  Court,  Adams  Coun- 
ty; John  Truax,  Judge. 

Charles  Schlnter  was  convicted  of  having 
in  possession  an  excessive  amount  of  intoxi- 
cating liquor,  and  he  appeals.  Judgment  af- 
firmed. 

O.  E.  Lovell,  of  Ritzville,  for  appellant 
Otto  W.  Naef,  of  Akron,  Ohio,  for  the  State. 

MITCHELL,  J.  Appellant  pleaded  guilty 
to  a  charge,  by  an  information  filed  in  the 
superior  court,  of  having  in  bis  possession 
an  excessive  amount  of  intoxicating  liquor,  in 
violation  of  section  6262=— 22,  Rem.  Code,  was 
fined  $250,  and  sentenced  to  90  days  in  the 
county  jail,  and  has  appealed. 

His  only  complaint  is  the  severity  of  the 
judgment  entered.  The  penalty  provided  by 
the  law  for  the  crime  in  question  is: 

"A  fine  of  not  less  than  fifty  dollars  nor  more 
than  two  hundred  fifty  dollars,  or  by  imprison- 
ment in  the  county  jail  for  not  less  than  ten 
days  nor  more  than  three  months,  or  by  both 
such  fine  and  imprisonment."  Section  6262—31, 
Rem.  Code. 

If  a  consideration  of  what  this  court  has 
said  in  the  cases  of  State  v.  Bliss,  27  Wash. 


463,  68  Pac.  87,  State  v.  Newton,  29  Wash. 
373,  70  Pac.  31,  State  v.  Van  Waters,  36 
Wash.  358,  78  Pac.  897,  State  v.  Patchen,  37 
Wash.  24,  79  Pac.  479,  and  State  v.  Kenny, 
83  Wash.  441,  145  Pac.  450,  as  to  the  power 
of  this  court  to  modify  such  a  sentence  and 
judgment,  because  of  its  supposed  severity, 
is  not  conclusive  against  the  present  appeal, 
assuredly  we  must  decline  to  review  it  be- 
cause of  the  absence  of  any  record,  other  than 
the  information,  plea  of  guilty,  and  the  judg- 
ment. The  law  charges  upon  the  trial  judge 
the  duty  to  determine  the  punishment  to  be 
imposed,  not  according  to  an  arbitrary  pen- 
alty fixed  by  the  law,  but  according  to  a  min- 
imum and  maximum  pecuniary  punishment, 
or  imprisonment,  or  both,  requiring  the  ex- 
ercise of  discretion,  the  expression  of  which, 
if  within  the  terms  of  the  law,  is  Impressed 
with  all  legal  presumptions  in  its  favor,  and 
is  not  to  be  disturbed  by  a  challenge  based 
simply  upon  the  contention  of  the  guilty  one 
that  the  punishment  imposed  is  in  excess  6f 
what  he  thinks  it  should  be. 
Judgment  affirmed. 

HOLOOMB,  C.  J.,  and  MACKINTOSH, 
PARKER,  and  MAIN,  JJ.,  concur. 


BARNHART  v.  BARNHART.    (No.  15429.) 

(Supreme  Court  of  Washington.    Dec.  17, 
1919.) 

Divorce  <S=>31  —  Granted  fob  failure  to 
support. 

Where  plaintiff  without  fault  on  her  part 
was  abandoned  by  defendant  husband  and  after 
such  abandonment  he  refused  to  live  with  her 
or  to  contribute  to  her  support,  though  at  times 
contributing  towards  the  support  of  their  child, 
plaintiff  is  entitled  to  divorce;  abandonment 
having  existed  for  more  than  one  year  and  de- 
fendant having  failed  to  support  plaintiff  for  a 
length  of  time  indicating  a  settled  purpose  on 
his  part  to  disregard  such  obligation. 

Department  1. 

Appeal  from  Superior  Court,  Yakima  Coun- 
ty; Geo.  B.  Holden,  Judge. 

Action  by  Alva  Barnhart  against  Johnson 
Barnhart.  Judgment  of  dismissal,  and  plain- 
tiff appeals.  Reversed  and  remanded,  with 
directions. 

Frank  J.  Allen,  of  Yakima,  for  appellant 

MAIN,  J.  The  plaintiff  brings  this  action, 
seeking  dissolution  of  the  bonds  of  matri- 
mony existing  between  herself  and  the  de- 
fendant. The  trial  court  declined  to  grant 
the  divorce,  and  entered  a  judgment  dismiss- 
ing the  action.  From  this  judgment  the 
plaintiff  appeals. 

The  record  shows  that  the  parties  were 
married  in  the  month  of  December,  1915.  As 
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a  result  of  thla  marriage  one  child  was  bora, 
who  at  the  time  of  the  trial  was  approxi- 
mately two  years  of  age.  The  evidence  shows 
beyond  controversy  that  the  appellant,  with- 
out fault  on  her  part,  was  abandoned  by  the 
respondent  In  May,  1917,  and  that  subsequent 
to  that  time  he  had  refused  to  live  with  her 
or  contribute  to  her  support.  He  had,  how- 
ever, contributed  at  times  something  to  the 
support  of  the  child.  The  action  was  brought 
in  September,  1918.  It  appears  that  the  aban- 
donment had  existed  for  more  than  a  year, 
and  that  the  respondent  had  failed  to  sup- 
port the  appellant  for  a  length  of  time  which 
Indicated  a  settled  purpose  on  his  part  to  dis- 
regard his  obligation  in  this  respect.  Under 
the  cases  of  Garland  v.  Garland,  66  Wash.  226, 
119  Pac.  386,  and  Merrlam  v.  Merrlam,  75 
Wash.  389,  134  Pac.  1058,  the  appellant  was 
entitled  to  the  decree  which  she  sought. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  directions  to  the  supe- 
rior court  to  enter  a  Judgment  for  the  ap- 
pellant In  accordance  with  the  prayer  of  her 
complaint. 

Reversed. 

HOLCOMB,  C.  J.,  and  PARKER,  MACK- 
INTOSH, and  MITCHELL,  JJ.,  concur. 


In  re  NILSON'S  ESTATE.   (No.  15582.) 

(Supreme  Court  of  Washington.  Dec.  17, 1919.) 

executobs  and  administrat0b8  "8=315(4)  — 
Widow's  ignobance  of  bights  not  gbottod 
fob  vacating  decbek  of  di6tbibtjti0n. 
Under  Laws  1917,  p.  689,  §  163,  a  widow 
cannot  maintain  a  petition  for  vacation  of  final 
decree  of  distribution  in  order  that  she  may 
claim  homestead  oat  of  community  real  prop- 
erty, where  the  only  reason  alleged  for  not  mak- 
ing claim  before  distribution  was  her  unfamiliar- 
ity  with  the  English  language,  and  ignorance  of 
her  rights;  a  showing  not  satisfying  Rem.  & 
Bal.  Code,  tit.  3,  c.  17,  governing  vacation  of 
judgments. 

Department  1. 

Appeal  from  Superior  Court,  Kitsap  Coun- 
ty; J.  T.  Ronald,  Judge. 

In  the  matter  of  the  estate  of  Anders  Nil- 
son,  deceased.  From  order  dismissing  the 
widow's  petition  to  vacate  final  decree  of 
settlement  and  distribution  of  the  estate,  she 
appeals.   Judgment  affirmed. 

Herbert  B.  Snook,  of  Seattle,  for  appel- 
lant 

James  Klefer,  of  Seattle,  for  respondent 

MAIN,  J.  This  Is  an  appeal  from  an  order 
of  the  superior  court  dismissing  a  petition 
to  vacate  the  final  decree  of  settlement  and 


distribution  in  the  estate  of  Anders  Nllson, 
deceased.  The  petitioner  was  the  widow  of 
the  deceased.  Anders  Nllson  died  Intestate 
on  March  19,  1917,  leaving  surviving;  him  the 
petitioner  and  a  number  of  children  by  a 
former  marriage,  all  adults.  The  widow 
petitioned  the  superior  court  that  one  C.  O. 
Qualhelm  be  appointed  administrator  of  the 
estate,  and  the  heirs  approved  the  petition. 
Qualhelm  was  appointed  administrator,  qual- 
ified, and  proceeded  In  a  regular  way  to  ad- 
minister the  trust.  On  July  20,  1918,  a  de- 
cree was  entered  approving  the  administra- 
tor's final  account  and  distributing  the  es- 
tate. On  the  19th  day  of  November,  1918, 
Mrs.  Nllson,  the  widow,  petitioned  the  pro- 
bate court  to  vacate  and  set  aside  the  de- 
cree of  settlement  and  distribution.  This 
petition  was  answered  by  the  other  parties 
interested  in  the  estate.  When  the  cause 
was  called  for  trial,  the  heirs  objected  to  the 
matter  proceeding  because  they  contended 
that  the  petition  showed  no  facts  which 
would  justify  the  court  in  vacating  and  set- 
ting aside  the  decree  of  distribution.  The 
court  sustained  this  position  and  entered  an 
order  dismissing  the  petition.  From  this 
order  the  petitioner,  Mrs.  Nllson,  appeals. 

There  is  no  charge  In  the  petition  of  fraud, 
wrongdoing,  or  overreaching.  The  purpose 
of  the  petition  was  to  have  a  vacation  of  the 
decree  of  distribution  in  order  that  the  peti- 
tioner might  make  a  claim  that  a  homestead 
be  set  apart  to  her  out  of  the  community 
real  property.  She  alleges  as  a  reason  for 
not  making  the  claim  prior  to  the  distribu- 
tion of  the  estate  her  unfamillarity  with  the 
English  language  and  ignorance  of  her 
rights. 

In  section  163  of  the  Probate  Code  (Laws 
of  1917,  c.  156)  it  is  provided  that  the  decree 
of  final  settlement  and  distribution  entered 
in  an  estate  matter  "shall  be  final  and  con- 
clusive as  to  all  the  world."  In  Re  Doane's 
Estate,  64  Wash.  303,  116  Pac.  847,  under  a 
prior  statute  which  was  less  comprehensive 
in  its  terms  than  is  the  language  of  the  Pro- 
bate Code  above  quoted,  it  was  held  that  a 
decree  settling  the  final  account  of  an  execu- 
tor or  administrator,  when  regularly  entered, 
has  all  the  force,  effect,  and  finality  of  any 
other  final  judgment  rendered  by  a  superior 
court  Before  a  Judgment  vacating  a  decree 
can  be  entered,  it  is  necessary  that  a  showing 
be  made  which  satisfies  the  statute  covering 
the  matter  of  the  vacation  of  Judgments. 
Rem.  &  Bal.  Code,  tit  3,  c.  17.  The  showing 
in  this  case  docs  not  meet  the  requirements 
of  the  statute. 

The  judgment  will  be  affirmed. 

HOLCOMB,  C.  J.,  and  MACKINTOSH, 
PARKER,  and  MITCHELL,  JJj,  concur. 
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STATE  v.  KAUKOS  «t  aL  (No.  16480.) 

(Supreme  Court  of  Washington.    Dec.  15, 
1919.) 

1.  Gaming  «=>79(D— Requirements  or  proof 

NECESSARY  TO  CONVICTION  STATED. 

In  prosecution  for  operating  a  gambling 
game  in  violation  of  Bern.  Code  1916,  5  2469, 
it  most  be  proven,  to  Justify  conviction,  that 
defendants  opened,  conducted  carried  on  or 
operated  the  game  at  the  time  charged  in  the 
information,  either  as  owners,  managers, 
agents,  dealers,  clerks  or  employes. 

2.  Criminal  law  <s=>369(2,  15)— Evidence 
concerning  operation  of  gambling  game 
at  other  times  admissible. 

In  prosecution  for  conducting  a  gambling 
game  in  violation  of  Rem.  Code  1915,  I  2469, 
testimony  concerning  the  operation  of  the  game 
on  days  other  than  that  named  in  information 
was  admissible  for  purpose  of  showing  that 
defendants  were  operating  game  on  date  charg- 
ed and  for  purpose  of  showing  defendant's  in 
terest  in  the  game  as  owners  or  managers. 

3.  Gaming  $=»101— Evidence  sufficient  for 
submission  to  jury. 

In  prosecution  for  operating  gambling  game' 
in  violation  of  Rem.  Code  1915,  {  2469,  evi- 
dence hela  sufficient  to  take  case  to  jury. 

Department  2. 

Appeal  from  Superior  Court,  Grays  Harbor 
County;  Geo.  D.  Abel,  Judge. 

Sam  Eaukos  and  George  Earaiskos  were 
convicted  of  operating  a  gambling  game,  and 
they  appeal  Affirmed, 

W.  H.  Abel,  of  Montesano,  for  appellants. 
J.  E.  Stewart,  of  Aberdeen,  and  J.  A. 
Hutcheson,  of  Montesano,  for  the  State. 

BRIDGES,  J.  The  information  in  this 
case  charged  the  defendants  Jointly  with  the 
crime  of  opening,  conducting,  carrying  on, 
and  operating,  as  managers,  owners,  or  deal- 
ers, a  gambling  game  known  as  "stud-poker," 
on  or  about  the  2Sd  day  of  March,  1919,  in 
the  county  of  Grays  Harbor,  state  of  Wash- 
ington. The  information  is  substantially  in 
the  words  of  the  statute.  The  defendants 
were  tried  Jointly,  found  guilty,  and  sen- 
tenced.   From  that  Judgment  they  appeal. 

The  testimony  tended  to  show  that  some 
time  prior  to  the  date  alleged  in  the  Informa- 
tion the  two  defendants  leased  the  premises 
in  which  it  is  charged  the  crime  was  com- 
mitted, and  that  at  about  the  same  time  the 
defendants  purchased,  or  otherwise  acquir- 
ed, furniture  for  the  leased  premises;  that 
on  the  19th  day  of  March,  1919,  the  defend- 
ant George  Karaiskos  was  running  the  game 
and  dealing  and  the  defendant  Sam  Eaukos 
was  present  and,  at  least  a  part  of  the  time, 
playing  in  the  game  as  any  one  else;  that 
on  March  20,  1919,  the  defendant  Sam  Kau- 
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kos  was  running  the  game  and  dealing;  that 
on  March  22,  1919,  the  defendant  George 
Earaiskos  was  operating  the  game  and  deal- 
ing and  the  defendant  Sam  Eaukos  was  pres- 
ent and  participating  in  the  same  as  did  oth- 
ers present;  and  that  on  the  23d  of  March 
the  defendant  Sam  Eaukos  was  operating  the 
game  and  dealing  and  the  defendant  George 
Earaiskos  was  present  and  playing  in  the 
game  as  others  were  playing.  When  the  evi- 
dence was  all  In,  the  court  required  the  pros- 
ecuting attorney  to  elect  as  to  which  date  he 
would  select,  and  the  date  mentioned  in  the 
information,  to  wit,  March  23d,  was  selected. 

The  statute  under  which  the  defendants 
were  charged  reads  as  follows:  ♦ 

"Every  person  who  shall  open,  conduct,  carry 
on  or  operate,  whether  as  owner,  manager, 
agent,  dealer,  clerk,  or  employe,  and  whether 
for  hire  or  not,  any  gambling  game  or  game  of 
chance  played  with  cards,  dice,  or  any  other 
device,  or  any  scheme  or  device  whereby  any 
money  or  property  or  any  representative  of 
either,  may  be  bet,  wagered  or  hazarded  upon 
any  chance,  or  any  uncertain  or  contingent 
event,  shall  be  a  common  gambler,  and  shall 
be  punished  by  imprisonment  in  the  state 
penitentiary  for  not  more  than  five  years." 
Section  2469,  Bern.  1915  Code,  vol.  1. 

The  chief  point  raised  by  the  appellants  is 
that  the  court  committed  prejudicial  error  in 
receiving  testimony  concerning  the  operation 
of  the  game  on  days  other  than  on  the  day 
named  in  the  Information.  The  courts  have 
found  it  very  difficult  to  lay  down  any  very 
precise  rules  concerning  the  admission  of  tes- 
timony tending  to  prove  other  and  distinct 
offenses.  We  have  not  seen  any  better  or 
clearer  discussion  of  the  matter  than  is  con- 
tained in  State  v.  Gottfreedson,  24  Wash. 
401,  64  Pac  524,  wherein  Judge  Dunbar  used 
the  following  language: 

.  "The  general  rule  is  well  established  that 
proof  of  the  commission  of  a  separate  and 
distinct  crime  will  not  be  admitted  for  the 
purpose  of  aiding  the  conviction  of  defendant 
for  the  crime  charged.  There  are  exceptions, 
however,  to  this  general  rule,  as  where  the 
testimony  shows  a  connection  between  the 
transaction  under  investigation  and  some  other 
transaction,  and  where  they  are  so  interwoven 
that  the  omission  of  the  testimony  in  relation 
to  the  other  crime  would  detract  something 
from  the  testimony  which  the  state  would  hare 
the  right  to  introduce  as  tending  to  show  the 
commission  of  the  crime  charged  by  the  defend- 
ant, or  where  it  is  apparent  that  the  parties 
had  a  common  purpose  in  the  transaction  of 
both  crimes,  or  where  the  testimony  tending 
to  show  the  commission  of  one  crime  tends  to 
prove  a  condition  of  mind  which  must  neces- 
sarily be  entertained  by  the  defendant  in  the 
commission  of  the  crime  charged.  •   •  * " 

[1,1)  There  are,  at  least,  two  essential 
elements  which  must  be  proven  in  order  to 
justify  conviction  in  this  case.   One  is  that 
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the  defendants  opened,  conducted,  carried  on, 
or  operated  the  game  at  the  time  charged  In 
the  information ;  and  the  other  is  that  they 
did  so  either  as  owners,  managers,  agents, 
dealers,  clerks,  or  employes.  We  think  the 
testimony  to  which  objection  is  made  was 
clearly  admissible,  not  only  for  the  purpose 
of  showing  that  the  defendants  were  oper- 
ating the  game  on  the  date  mentioned  in  the 
information,  but  also  for  the  purpose  of 
showing  their  interest  in  the  same  as  owners 
or  managers.  The  testimony  shows  that  on 
the  day  fixed  in  the  information  Sam  Kaukos 
was  actively  engaged  in  operating  the  game, 
and  that  at  that  particular  time  the  other 
defendant,  George  Karaiskos,  was  present 
and  playing.  Testimony  to  the  effect  that 
George  Karaiskos  had  operated  the  game  on 
the  previous  night  and  that  Sam  Kaukos  was 
present  and  playing,  and  that  the  game  was 
operated  In  like  manner  on  several  previous 
nights,  had  a  strong  tendency,  along  with  the 
other  testimony  to  the  effect  that  both  de- 
fendants rented  the  premises  nnd  owned  the 
furniture,  to  show  that  on  the  night  named 
in  the  information  each  defendant  was  in- 
terested in  and  operating  the  same.  There  was 
a  direct  connection  between  the  crime  charged 
and  those  committed  on  the  previous  nights. 
Defendants'  connection  with  the  previous 
games  tended  to  show  their  connection  with 
the  game  with  which  they  were  charged.  In 
the  case  of  Bibb  v.  State,  83  Ala.  84,  3  South. 
711,  the  court  said: 

"The  offense  of  keeping  a  gambling  table 
may  be  committed  by  a  single  act,  or  it  may 
be  one  continuous  in  its  nature,  and  may  there- 
fore be  proved  by  one  act,  or  a  aeries  of  acts, 
showing  the  requisite  criminal  intention,  by 
the  proper  measure  of  proof." 

In  the  case  of  Rasor  v.  State,  67  Tex.  Cr. 
R.  10, 121  S.  W.  512,  the  court  said: 

"Appellant  was  charged  with  keeping  and  be- 
ing concerned  in  keeping  a  place  where  the 
people  resorted  for  the  purpose  of  gambling, 
and  did  gamble.  Evidence  going  to  show  acta, 
control,  ownership,  and  direction  on  the  part 
of  appellant  of  the  place  where  the  gambling 
was  done  both  before  tond  immediately  after 
the  day  alleged  in  the  indictment  is  admissible 
testimony  to  prove  the  facts  in  the  case." 

In  the  case  of  People  v.  Schwartz,  14  Cal. 
App.  9,  110  Pac.  969,  the  defendant  was 
charged  with  carrying  on  the  business  of 
bookmaklng  in  violation  of  the  statute. 
There  was  testimony  tending  to  prove  the 
carrying  on  of  his  business  by  the  defendant 
at  a  time  other  than  that  set  out  in  the  in- 
formation. With  reference  to  this  testimony 
the  court  said: 


G"But  this  evidence  tended  to  show  that  the 
defendant  was  actually  engaged  in  the  busi- 
ness of  bookmaking,  and  the  acta  referred  to 
being  similar  to  the  one  averred  in  the  informa- 
tion, and  having  been  committed  at  about  the 
same  time,  illuminated  the  act  charged,  and 
were  admissible  to  show  the  true  character  of 
the  act  charged." 

In  the  case  of  Chase  v.  People,  2  Colo.  509, 
It  was  held  that,  upon  an  information  for 
keeping  a  room  to  be  used  and.  occupied  for 
gambling,  evidence  may  be  received  to  show 
that  gambling  was  carried  on  in  the  rooiri 
prior  to  the  time  alleged  in  the  information 
for  the  purpose  of  explaining  the  character 
of  the  use  and  the  purpose  for  which  it  was 
used.  See,  also,  Toll  v.  State,  40  Fla.  169, 
23  South.  942;  ParshaU  v.  State,  62  Tex.  Cr. 
R.  177,  138  S.  W.  759;  People  v.  O'Malley, 
52  App.  Div.  46,  64  N.  X.  Supp.  843.  The  con- 
clusion to  which  we.  have  come  Is  in  harmony 
with  the  decisions  of  this  state.  State  v. 
Plttam,  32  Wash.  137,  72  Pac.  1042;  State 
v.  Craddiek,  61  Wash.  425,  112  Pac  491; 
State  v.  Hazzard,  75  Wash.  5,  134  Pac  514; 
State  v.  Schuman,  89  Wash.  9, 153  Pac  1084, 
Ann.  Cas.  1918A,  633.  Nor  Is  our  holding 
here  out  of  harmony  with  the  case  of  State 
v.  Smith,  103  Wash.  267,  174  Pac  9,  which 
is  strongly  relied  on  by  the  appellants.  In 
that  case  it  was  held  that  testimony  of  other 
similar  but  distinct  offenses  committed  by 
the  defendant  was  inadmissible.  But  there 
the  defendant  was  charged  with  selling  mor- 
phine without  a  physician's  prescription. 
Manifestly,  the  fact  that  defendant  sold 
morphine  without  physician's  prescription  at 
times  other  than  on  the  date  mentioned  in 
the  information  had  no  tendency  whatsoever 
to  prove  that  he  committed  the  crime  .referred 
to  on  the  date  charged  in  the  information. 

[3]  At  the  close  of  the  case  defendant 
George  Karaiskos  moved  for  a  directed  verdict 
of  acquittal  on  the  ground  that  there  was  no 
proof  tending  to  show  that  he  was  present  on 
the  date  mentioned  in  the  information,  or 
had  any  knowledge  that  a  game  of  poker  was 
being  played  on  that  date.  The  testimony 
clearly  shows,  however,  that  that  defendant 
was  present  on  the  date  mentioned  In  the  in- 
formation, and  not  only  had  information  that 
the  game  was  in  progress,  but  actually  play- 
ed in  the  game  for  a  part  of  the  evening.  We 
think  this,  with  the  other  testimony  tending 
to  show  his  connection  with  the  operation  and 
ownership  of  the  game,  was  amply  sufficient 
to  take  the  case  to  the  jury. 

Finding  no  error;  the  judgment  Is  af- 
firmed. 

HOLCOMB,  C.  J.,  and  MOUNT,  FULLER- 
TON,  and  TALMAN.  JJ.,  concur. 
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FISHER  v.  CITY  OF  ANACORTES. 
(No.  15393.) 

(Supreme  Court  of  Washington.    Dec.  30, 
1919.) 

1.  Pleading  <8=>367(4)  —  Items  making  up 
damages  claimed  reed  not  be  specifical- 
ly pleaded. 

In  action  for  injuries  due  to  fall  upon  side- 
walk, court  did  not  err  in  denying  defendant's 
motion  that  plaintiff  make  more  definite  allega- 
tion- in  effect  that  plaintiff  had  been  damaged 
in  the  sum  of  $2,500  as  result  of  injury,  incon- 
venience, weakness,  and  pain  setting  out  the 
items  making  up  the  sum  claimed. 

2.  Municipal  corporations  *=»821(23)— 
Contributory  negligence  or  plaintiff 

INJURED  BY  FALL  ON  SIDEWALK  FOB  JURY. 

Where  plaintiff  testified  that  she  had  trav- 
eled over  the  sidewalk  many  times  and  knew 
that  it  was  not  in  the  best  of  condition,  but 
did  not  know  that  any  particular  board  would 
sink  below  surrounding  boards  when  stepped 
upon  (the  cause  of  the  injury),  question  of  con- 
tributory negligence  was  for  the  jury. 

8.  Municipal    corporations  <8=>821(15>— 
Negligence  in  not  remedying  defect  in 
sidewalk  a  jury  question. 
In  action  for  injuries  due  to  board  of  side- 
walk, sinking  when  plaintiff  stepped  upon  it, 
whether  defendant  city  had  actual  knowledge  of 
the  defect,  or  could  by  reasonable  diligence  have 
discovered  it,  prior  to  the  injury,  held  for  the 
jury. 

4.  Evidence  «=»364— Mortuary  table  ad- 
missible IN  ACTION  TOR  PERMANENT  INJU- 
RIES. 

If  from  the  fact  that  plaintiff  at  time  of 
trial,  13  months  after  the  accident,  had  not 
fully  recovered  from  her  injuries  due  to  fall 
upon  sidewalk  in  defendant  city,  she  had  the 
right  to  contend  that  her  injuries  were  perma- 
nent, the  mortuary  table  was  admissible. 

5.  Appeal  and  error  «=1051(1)— Admission 
of  mortuary  table  containing  matters  of 
common  knowledge  harmless. 

In  action  for  injuries  due  to  fall  upon  side- 
walk in  defendant  city,  admission  of  mortuary 
table  was  harmless ;  the  table  conveying  no  in- 
formation that  is  not  the  common  knowledge  of 
mankind. 

Department  2. 

Appeal  from  Superior  Court,  Skagit  Coun- 
ty; Augustus  Brawley,  Judge. 

Action  by  Laura  Fisher  against  the  City 
of  Anacortes,  a  municipal  corporation  of 
the  third  class.  Judgment  for  plaintiff,  and 
defendant  appeals.  Affirmed. 

Ben  Driftmier,  of  Anacortes,  for  appellant 
Joiner  &  English,  of  Anacortes,  for  re- 
spondent 

FULLERTON,  J.  The  respondent  was  in- 
jured by  a  fall  upon  the  sidewalk  of  the 


OF  ANACORTES  271 
P.) 

appellant  city,  and  In  this  action  recovered 
in  damages  against  the  city  In  the  sum  of 
$950.  The  city  appeals,  assigning  that  (he 
court  erred:  (1)  In  denying  its  motion  to 
require  the  complaint  to  be  made  more  def- 
inite and  certain;  (2)  in  denying  its  motion 
for  a  nonsuit;  (3)  in  admitting  certain  evi- 
dence; and  (4)  in  entering  a  judgment  upon 
the  verdict  of  the  jury. 

[1]  In  her  complaint,  after  setting  forth 
the  nature  of  the  injuries  she  received  from 
the  fall,  the  respondent  alleged  that — 

"By  reason  of  the  pain  and  suffering  she  has 
endured  as  result  of  said  injuries,  and  the  in- 
convenience, weakness,  and  pain  she  still  endures 
and  which  she  is  reasonably  certain  to  suffer  in 
the  future,  she  has  been  damaged  in  the  sum  of 
$2,500." 

The  city,  on  Its  first  appearance  in  the 
cause,  moved  that  the  respondent  be  requir- 
ed to  make  this  allegation  of  her  complaint 
more  definite  and  certain  by  "setting  out  the 
items  going  to  make  up  the  sum  claimed, 
that  is,  that  she  set  out  the  amount  of  dam- 
ages resulting  from  the  pain  and  suffering 
which  she  has  endured  as  a  result  of  said 
Injuries,  that  she  set  out  the  amount  of  dam- 
ages resulting  from  the  inconvenience,  weak- 
ness, and  pain  she  still  endures,  and  the 
amount  of  damages  she  will  suffer  in  the 
future,  and  what  the  damages  are."  The 
court  denied  the  motion,  and  Its  action  in 
so  doing  furnishes  the  foundation  for  the 
first  error  assigned. 

There  was  no  error  in  the  ruling  of  the 
court  Under  the  general  allegation  of  dam- 
ages, a  plaintiff  is  entitled  to  recover  all  of 
the  natural  and  necessary  damages  that 
flow  from  a  given  Injury,  and  no  rule  of  law 
or  precedent  requires  that  they  be  specially 
pleaded,  or  that  the  amount  suffered  from 
each  natural  and  necessary  result  be  sep- 
arately stated.  In  this  state  even  the  gen- 
eral allegation  of  the  amount  claimed  is 
more  of  form  than  of  substance.  We  have 
held  it  reversible  error  for  a  nonexpert  wit- 
ness, even  though  the  witness  be  the  injured 
party,  to  state  in  dollars  and  cents  the 
amount  of  the  damages  suffered.  De  Wald 
v.  Ingle,  31  Wash.  616,  72  Pac.  469,  96  Am. 
St.  Rep.  927.  So  here,  had  the  respondent 
been  required  to  segregate  her  damages,  as 
the  appellant  requested,  her  testimony  could 
not  have  been  different  than  it  actually  was. 
She  could  but  have  described  the  injury  and 
its  consequent  results  to  her  person,  and  left 
It  to  the  jury  to  say  what  sum  of  money 
would  compensate  her  for  her  Injuries  and 
sufferings.  To  have  segregated  the  items 
would  therefore  have  been  confusing  rather 
than  enlightening,  and  pleadings  are  intend- 
ed to  promote  the  latter  not  the  former  re- 
sult 

[2,  3]  The  motion  for  nonsuit  was  based 
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on  two  contentions:  First,  that  the  respond- 
ent was  guilty  of  contributory  negligence; 
and,  second,  that  her  evidence  failed  to  show 
that  the  appellant  had  actual  knowledge  of 
the  defect  in  the  walk  causing  the  injury 
or  could  by  reasonable  diligence  have  dis- 
covered the  same  prior  to  the  injury. 

The  respondent's  fall  was  caused  by  the 
sinking  of  the  board  in  the  walk  on  which 
she  stepped,  permitting  the  toes  of  her  foot 
to  catch  under  the  next  succeeding  board. 
She  testified  that  she  had  traveled  over  the 
walk  many  times  and  knew  that  it  Was  not 
in  the  best  of  condition ;  that  it  was  uneven 
and  in  places  lower  on  the  one  side  than  the 
other,  but  that  she  had  not  discovered  that 
any  particular  board  would  sink  below  the 
surrounding  boards  when  stepped  upon. 
She  further  testified  that  the  walk  was  the 
walk  on  the  street  at  that  place,  that  it  was 
one  of  the  principal  streets  of  the  appellant 
city,  and  a  walk  much  used  by  the  public 
generally.  Under  these  circumstances,  the 
question  of  contributory  negligence  was  for 
the  jury.  The  mere  fact  that  a  pedestrian 
Is  aware  of  a  defective  condition  of  a  pub- 
lic walk  and  uses  it  having  such  knowledge 
is  not  in  Itself  conclusive  of  negligence  on 
the  user's  part,  although  It  is  competent 
evidence  on  the  question  of  contributory  neg- 
ligence. All  that  the  law  requires  under 
such  circumstances  is  that  the  user  exercise 
such  care  and  caution  as  a  person  of  ordi- 
nary prudence  would  use  under  like  or  sim- 
ilar circumstances.  McQuillan  v.  Seattle,  10 
Wash.  464,  88  Pac.  1119,  46  Am.  St  Rep. 
799;  Stock  v.  Tacoma,  53  Wash.  226,  101 
Pac.  830.  There  la  nothing  in  the  record 
which  conclusively  shows  that  the  respond- 
ent was  not  in  this  instance  exercising  the 
proper  degree  of  care. 

'  The  question  suggested  by  the  second 
branch  of  the  question  was  likewise  for  the 
jury.  It  was  in  evidence  that  the  walk  had 
been  down  for  more  than  eleven  years ;  that 
at  the  place  of  the  accident  and  at  other 
places  in  the  Immediate  vicinity  the  stringers 
had  rotted  away,  and  the  ends  of  certain  of 
the  boards  were  decayed ;  that  boards  In  the 
walk  were  loose;  that  the  walk  was  un- 
even ;  that  there  was  a  hole  in  the  walk  at 
or  near  the  place  of  the  accident;  and  that 
these  conditions  had  existed  for  a  consider- 
able period  of  time.  As  we  said  in  Billings 
v.  Snohomish,  51  Wash.  135,  98  Pac.  107: 

"The  city  officers  must  exercise  reasonable 
diligence  in  the  care  of  the  city's  walks.  They 
must  take  notice  that  constant  use  will  gradu- 
ally wear  out  a  walk ;  that  nails  will  pull  and 
supports  decay ;  and  that  at  best  the  life  of  a 
wooden  sidewalk  is  limited  to  but  a  few  years. 
It  is  not  enough  that  they  may  find  that  the 
surface  of  the  walk  appears  sound.  The  walk 
as  an  entirety  most  be  examined  and  kept  in 
repair  if  the  city  is  to  escape  the  charge  of  neg- 
ligence." 


There  was  therefore  no  error  In  the  re- 
fusal of  the  court  to  grant  the  motion  for 
nonsuit. 

[4,  6]  The  court  admitted  in  evidence  a 
mortuary  table  showing  the  expectancy  of 
life  of  a  person  of  the  age  of  the  respondent, 
and  this  constitutes  the  erroneous  admis- 
sion of  evidence  forming  the  groundwork 
for  the  third  assignment  There  was  no  evi- 
dence that  the  respondent's  injuries  were 
permanent  other  than  the  inference  arising 
from  her  testimony  to  the  effect  that  she  had 
not  fully  recovered  at  the  tune  of  the  trial, 
some  thirteen  months  after  the  injury  was 
received.  It  would  seem  that  from  this  cir- 
cumstance the  respondent  had  the  right  to 
contend  that  her  Injuries  were  of  a  perma- 
nent nature,  and,  If  so,  the  mortuary  table 
was  plainly  admissible.  But  if  the  rule  be 
otherwise,  the  admission  of  the  table  was 
harmless.  In  itself  it  had  no  probative  val- 
ue; that  is,  it  conveys  no  information  that 
in  not  the  common  knowledge  of  mankind. 
As  evidence  it  stands  on  the  plane  of  a  cal- 
endar, an  almanac,  or  a  report  of  the  weath- 
er bureau;  it  is  but  a  convenient  reminder 
of  facts  which  the  human  mind  cannot  al- 
ways bring  to  remembrance. 

The  final  assignment  of  error  requires  no 
special  consideration.  It  is  founded  rather 
upon  the  other  claims  of  error  than  upon 
anything  inherent  in  itself.  Manifestly,  if 
there  is  no  error  preceding  the  verdict  there 
Is  no  error  in  entering  judgment  in  conform- 
ity with  the  verdict 

The  Judgment  is  affirmed. 

HOLCOMB,  0.  J.,  and  MOUNT,  TOLMAN, 
and  BRIDGES,  JJ.,  concur. 


CHILBERG  v.  PARSONS.    (No.  15490.) 

(Supreme  Court  of  Washington.    Dec.  16, 
1919.) 

1.  Appeal  and  erbob  «=>272(2),  274(5)— Or- 
al EXCEPTION  TAKEN  ON  RETIRING  OF  JUBT 
TIMELY. 

Since  Rem.  Code  1915,  $  339,  does  not  re- 
quire exceptions  to  be  in  writing,  and  since 
exceptions  may  be  taken  "at  any  time  before 
hearing  on  motion  for  new  trial,"  oral  excep- 
tion to  refusal  to  give  requested  instructions 
taken  immediately  on  retiring  of  the  jury  will, 
in  so  far  as  embodied  in  record,  be  considered 
on  appeal 

2.  Trial  <s=»260(8)— Instruction  as  to  bight 

OF  WAT  OF  AUTOMOBILES  APPROACHING  IN- 
TERSECTION NOT  COVERED  BY  INSTRUCTION 
GIVEN. 

In  action  for  damages  due  to  collision  of 
automobiles  at  street  intersection,  held  that 
instruction  that  if  defendant's  driver  violated 
ordinance  as  to  driver  giving  right  of  way  to 
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vehicles  simultaneously  approaching  intersec- 
tion from  the  right,  and  such  violation  was  the 
proximate  cause  of  injury  to  plaintiff's  car, 
verdict  should  be  for  plaintiff,  was  not  covered 
by  instructions  given. 

3.  Municipal  corporations  «=>706(4)— Evi- 
dence OF  HABITUAL  NEGLIGENCE  OF  CHAUF- 
FEUR INADMISSIBLE. 
In  action  for  damages  to  plaintiff's  auto- 
mobile due  to  collision  with  defendant's  auto- 
mobile at  street  intersection,  testimony  to  effect 
that  son  driving  plaintiff's  automobile  when  it 
collided  with  defendant's  was  a  negligent  and 
an  incompetent  driver  was  inadmissible. 

Department  2. 

Appeal  from  Superior  Court,  King  County; 
Clay  Allen,  Judge. 

Action  by  J.  E.  Chilberg  against  W.  H. 
Parsons.  Judgment  in  favor  of  defendant, 
and  plaintiff  appeals.  Reversed  and  remand- 
ed for  new  trial. 

Ballinger,  Battle,  Hnlbert  &  Snorts,  of  Se- 
attle, for  appellant 

Kerr  &  McCord  and  Stephen  V.  Carey,  all 
of  Seattle,  for  respondent 

TOLMAK,  J.  This  is  an  appeal  from  a 
Judgment  In  favor  of  respondent,  defendant' 
below,  based  upon  a  collision  between  a 
Pierce- Arrow  automobile  driven  by  appel- 
lant's son  and  a  Locomobile  driven  by  re- 
spondent's chauffeur.  The  collision  occurred 
at  the  intersection  of  Thirtieth  avenue  and 
Bast  Alder  street  in  the  city  of  Seattle,  each 
of  which  streets  is  60  feet  wide  between 
property  lines,  and  has  a  24-foot  paved  road- 
way between  the  curb  lines.  At  the  time  in 
question  appellant's  car  was  being  driven  In 
a  westerly  direction  along  East  Alder  street 
and  respondent's  car  was  being  driven  north- 
erly along  Thirtieth  avenue.  The  cars  col- 
lided near  the  northwest  corner  of  the  inter- 
section of  the  two  streets,  and  both  cars  were 
severely  damaged. 

Appellant  alleged  in  his  complaint  that  re- 
spondent's driver  was  negligent  in  the  fol- 
lowing particulars:  (a)  Traveling  at  an  ex- 
cessive rate  of  speed;  (b)  failing  to  concede 
the  right  of  way  at  the  intersection  to  appel- 
lant's car;  (c)  driving  near  the  middle  of  the 
street  instead  of  near  the  right-hand  curb; 
and  (d)  failing  to  keep  a  proper  lookout 

Respondent  denied  all  negligence,  and  af- 
firmatively pleaded  contributory  negligence 
and  counterclalmed  for  damages  to  bis  own 
car,  alleging  negligence  on  the  part  of  appel- 
lant in  the  following  particulars:  (a)  Failure 
to  use  reasonable  care  after  the  possibility 
of  collision  became  apparent;  (b)  running  at 
an  excessive  rate  of  speed;  (c)  driving  near 
the  middle  of  the  street  instead  of  near  the 
right-hand  curb;  and  (d)  negligence  on  the 
part  of  appellant  In  permitting  his  car  to  be 
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driven  by  his  son,  who  was  charged  to  be  an 
incompetent  driver  and  habitually  negligent 
in  his  operation  of  such  vehicles. 

Appellant  introduced  evidence  tending  to 
support  his  allegations. 

Respondent's  motion  for  nonsuit  at  the 
close  of  appellant's  case  was  denied.  Re- 
spondent introduced  evidence  to  support  the 
Issues  tendered  by  him.  The  jury  by  its  ver- 
dict denied  damages  to  either  party. 

[1]  Appellant  assigns  as  error  herein  the 
giving  and  refusing  to  give  certain  instruc- 
tions to  the  jury  and  the  admission  of  cer- 
tain testimony  offered  for  the  purpose  of 
proving  that  appellant's  son  was  a  negligent 
and  incompetent  driver.  Respondent  con- 
tends that  the  errors,  If  any,  in  the  giving 
and  refusing  of  instructions  have  been  waiv- 
ed by  want  of  proper  exceptions.  The  rec- 
ord shows  that  Immediately  upon  the  retiring 
of  the  jury  counsel  for  appellant  attempted 
to  take  exceptions  orally  to  the  refusal  of  the 
court  to  give  the  requested  instruction  upon 
which  he  chiefly  relies,  and  particularly  call- 
ed the  court's  attention  at  that  time  to  such 
requested  instruction.  Thereafter,,  and  be- 
fore the  argument  on  the  motion  for  a  new 
trial,  proper  and  complete  written  exceptions 
were  filed  wi(h  the  clerk,  but  there  is  noth- 
ing in  the  record  to  show  that  such  written 
exceptions  were  called  to  the  attention  of  the  . 
trial  court  before  the  disposal  of  the  motion 
for  a  new  trial.  In  Coffey  v.  Seattle  Electric 
Co.,  08  Wash.  086,  109  Pac.  202,  speaking  up- 
on this  subject,  it  was  sold : 

"Laws  1909,  p.  184,  c  86,  Rem.  &  BaL  Code, 
i  339,  amended  Bal.  Code,  |  4993,  by  provid- 
ing that  the  charge  of  the  court  should  be  in 
writing  and  given  to  the  jury  prior  to  the 
argument  of  counsel;  the  jury  then  being  per- 
mitted to  take  the  written  instructions  with 
them  into  the  jury  room.  The  last  sentence 
of  this  1909  act  reads  as  follows:  "Either  par- 
ty, at  any  time  before  the  hearing  of  a  motion 
for  a  new  trial  may  except  to  the  instructions 
given  by  the  court,  or  any  part  thereof.' 

"This  act  neither  by  its  express  terms  nor 
by  its  language,  attempts  to  change  the  meth- 
od of  taking  such  exceptions,  its  only  reference 
to  exceptions  being  as  to  the  time  in  which 
they  may  be  taken.  Whereas  under  the  old  pro- 
cedure they  should  be  taken  before  the  return 
of  the  verdict  it  is  now  proper  to  take  thein 
at  any  time  before  the  hearing  of  a  motion  for 
a  new  trial,  giving  the  trial  judge  the  opportu- 
nity to  correct  any  error  it  may  have  made  in 
its  instructions  in  its  ruling  upon  the  motion 
for  a  new  trial,  and  thus,  as  under  the  old  pro- 
cedure, save  the  necessity  for  review  by  appeal. 
The  manner  of  taking  exceptions  in  this  par- 
ticular being  in  no  wise  referred  to  in  the 
amendment  of  1909,  we  must  look  to  the  old 
procedure  for  the  correct  method.  They  must 
still  be  taken  by  stating  the  same  to  the  trial 
judge,  and  by  him  noted  in  the  minutes  of  the 
court  or  embodied  in  the  record  of  the  cause 
by  the  stenographer  taking  such  record."' 
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[2]  This  case  has  been  followed  and  ap- 
proved In  a  long  line  of  decisions  of  this 
court,  not  necessary  to  be  here  cited.  Since 
the  statute  (Rem.  Code,  339)  does  not  require 
the  exceptions  to  be  in  writing,  and  since  the 
exceptions  may  be  taken  "at  any  time  before 
the  hearing  on  the  motion  for  a  new  trial," 
and  since  the  oral  exception  here  taken  was 
"embodied  in  the  record  of  the  case  by  the 
stenographer  taking  such  record,"  we  con- 
clude that  we  may  properly  consider  appel- 
lant's exception,  so  far  as  so  embodied.  The 
Instruction  which  was  requested  by  appellant, 
refused  by  the  trial  court,  and  to  which  re- 
fusal appellant  so  excepted,  and  directed  the 
attention  of  the  court,  was  to  the  effect  that 
section  49  of  Ordinance  No.  37434  of  the 
city  of  Seattle,  which  was  In  effect  at  the 
time  of  the  accident,  provides : 

"Drivers  shall  look  oat  for  and  give  the  right 
of  way  to.  vehicles  simultaneously  approaching 
a  street  intersection  from  their  right." 

And,  as  the  direction  in  which  each  party's 
automobile  was  proceeding  was  an  undisput- 
ed fact  of  the  case,  it  was  the  duty  of  re- 
spondent's driver  to  look  out  for  and  give  the 
right  of  way  to  appellant's  car,  if  they  were 
simultaneously  approaching  the  intersection 
where  the  accident  occurred,  because  appel- 
,  lant's  car  was  on  the  right  of  respondent's 
car,  and  to  violate  the  provisions  of  the  or- 
dinance was  of  Itself  negligence,  and  if  the 
jury  believe  from  the  preponderance  of  the 
evidence  that  respondent's  driver  did  so  vio- 
late the  ordinance,  and  such  violation  was 
the  proximate  cause  of  the  Injury  to  appel- 
lant's car,  then  their  verdict  must  be  for  the 
appellant.  We  do  not  find  any  instruction 
given  which  in  substance  covers  the  matter 
here  involved,  or  which  directly  advised  fhe 
Jury  as  to  the  right  of  way  fixed  by  ordi- 
nance. The  nearest  approach  to  such  an  In- 
struction is  the  following,  which  was  given : 

"Notwithstanding  the  fact  that  cars  approach- 
ing from  the  right  under  the  traffic  ordinance 
have  the  right  of  way  at  the  intersection,  as 
against  another  car  simultaneously  approaching 
from  the  left,  that  right  of  way  is  not  absolute 
and  does  not  absolve  the  driver  of  the  car  on 
the  right  from  the  obligation  to  use  reasonable 
care  and  caution  to  avoid  a  collision  at  the 
intersection.  If  the  driver  of  the  car  on  the 
right  fails  to  use  reasonable  care  and  caution, 
as  a  result  of  which  omission  a  collision  occurs, 
there  can  be  no  recovery  as  against  the  owner 
of  the  other  car." 

This  Instruction  does  not  directly  and  pos- 
itively call  attention  to  the  traffic  ordinance, 
but  so  far  treats  that  ordinance  negatively 
as  might  tend  to  lead  the  jurors,  with  noth- 
ing else  before  them,  to  disregard  its  terms, 
but  if  the  requested  instruction  had  first  been 
given,  the  quoted  instruction  could  have  been 
given  immediately  following,  and,  so  given,  it 
would  have  explained  the  meaning  of  the 


term  "right  of  way,"  so  that  the  jury  could 
have  correctly  applied  the  ordinance  to  the 
facts  in  the  case,  especially  so  in  the  light  of 
the  further  Instruction  which  was  given  to 
the  effect  that  the  jury  should  not  single  out 
any  one  instruction,  but  should  apply  them 
as  a  whole.  We  are  clear  that  the  requested 
Instruction  referred  to  should  In  substance 
have  been  given. 

[3]  The  assignment  of  error  predicated  up- 
on the  admission  of  testimony  is  directed  at 
the  testimony  of  a  motorcycle  policeman  of 
the  city  of  Seattle,  produced  on  behalf  of  the 
respondent,  who  was  asked: 

"Have  you  had  occasion  to  observe  the  rate 
of  speed  at  which  Mr.  Chilberg  [the  son]  has 
been  accustomed  to  drive  his  car?" 

To  which  fhe  appellant's  counsel  entered 
the  objection: 

"I  object  to  all  this  line  of  testimony  for  the 
reason  that  it  is  wholly  irrelevant,  Incompetent, 
and  immaterial,  unless  it  is  confined  to  the  oc- 
casion in  question. 

"The  Court:  They  allege  that  as  a  defense. 
One  of  their  paragraphs  of  the  answer  is  an 
allegation  of  the  incompetence  of  the  driver 
because  of  the  fact  that  he  is  alleged  to  be  a 
dangerous  driver.  *  •  •  While  it  is  true  that 
the  man  who  is  ordinarily  a  careless  driver 
might  on  this  particular  occasion  have  been 
driving  in  a  lawful  manner,  and  it  is  true  that 
a  man  who  is  ordinarily  a  very  careful  driver 
might  have  driven  in  an  unlawful  manner,  still 
I  think  the  matter  can  go  to  the  jury,  along 
with  all  the  other  evidence  in  the  case,  as  to 
whether  or  not,  under  the  particular  circum- 
stances, he  was  driving  this  car  in  a  proper 
manner.  Overruled." 

• 

And  following  such  ruling  the  witness  was 
permitted  to  testify  at  length  along  the  line 
indicated.  In  Carter  v.  City  of  Seattle,  19 
Wash.  697,  63  Pac.  1102,  this  court  said: 

"The  general  and  well-settled  rule  in  negli- 
gence cases  is  that  it  is  not  proper  for  a  plain- 
tiff, in  order  to  rebut  evidence  of  particular 
acts  of  negligence,  to  show  that  he  is  generally 
careful,  cautious,  and  prudent;  nor  can  it  be 
shown  that  a  party  is  habitually  careless  to 
support  a  claim  of  negligence  upon  a  particular 
occasion.  The  principle  underlying  these  cases 
and  the  case  at  bar  is  that  such  evidence  rais- 
es a  collateral  issue  not  affecting  the  question 
to  be  determined.  Fahey  v.  Crotty,  63  Mich. 
383,  29  N.  W.  876,  6  Am.  St.  Rep.  306 ;  City 
of  Junction  City  v.  Blades,  1  Kan.  App.  85, 
41  Pac.  677;  Adams  v.  Chicago,  M.  &  St  P. 
Ry.  Co.,  93  Iowa,  565,  61  N.  W.  1059 ;  Illinois 
Central  R.  R.  Co.  v.  Borders,  61  111.  App.  65 ; 
Wooster  v.  Broadway  &  S.  A.  R.  R.  Co.,  72 
Hun,  197,  25  N.  Y.  Supp.  378." 

The  same  rule  is  also  approved  in  Kang- 
ley  v.  Rogers,  85  Wash.  250,  147  Pac.  898, 
and,  being  satisfied  that  this  is  a  salutary 
rule  tending  to  promote  justice,  and  that  any 
departure  therefrom  would  invite  the  trial  of 
cases  on  collateral  Issues,  we  now  adhere  to 
our  previous  ruling. 
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The  respondent  contends  that  la  any  event 
appellant  made  out  no  case  sufficient  to  go  to 
the  jury,  and  his  motion  for  nonsuit  should 
have  been  granted.  We  have  followed  his  ar- 
gument in  this  respect,  examined  the  evi- 
dence with  some  degree  of  care  in  the  light 
of  that  argument,  and  after  so  doing  we  can- 
not hold  that  there  were  no  facts  or  reason- 
able Inferences  to  be  drawn  therefrom  upon 
which  the  minds  of  reasonable  men  might  not 
differ,  and,  as  we  read  the  evidence,  the  case 
does  not  fall  within  the  rule  laid  down  in 
Herrett  v.  Puget  Sound  Traction,  Light  & 
Power  Co.,  103  Wash.  101,  173  Pac.  1024. 

Because  of  the  errors  pointed  out,  the  judg- 
ment is  reversed,  and  the  cause  is  remanded 
for  a  new  trial. 

HOLCOMB,  C.  J.,  and  FULLERTON, 
BRIDGES,  and  MOUNT,  JJ.,  concur. 


COLEMAN    v.    SEATTLE    NAT.  BANK 
(SPALDING  ft  al..  Interveners), 
i      (No.  15430.) 

(Supreme  Court  of  Washington.  Dec  16, 1919.) 

ParNcrpAr.  and  aoent  <S=109(4)  —  Instru- 
ment WOT  CONFESSING  AUTHORITY.  TO  IN- 
DORSE AND  TRANSFER  CHECK. 

A  company's  writing,  certifying  that  the 
bearer  was  its  authorized  agent,  "hereby  au- 
thorized to  transact  any  and  all  business  for" 
the  company,  did  not  authorize  the  bearer  as 
agent  to  indorse  and  transfer  a  check  payable 
to  the  company,  in  the  absence  of  surrounding 
circumstances  indicating  any  necessity  for 
agent's  making  the  transfer  in  accomplish- 
ment of  duties,  and  a  remote  transferee  of 
check  had  no  right  to  assume  he  had  such  au- 
thority. 


(18« P.) 

dorsed  and  transferred  by  one  Towse,  as- 
suming to  act  as  agent  for  the  fruit  com- 
pany, to  the  American  Railway  Publishing 
Company,  and  thereafter  indorsed  and  trans- 
ferred by  Towse,  assuming  to  act  as  the 
agent  for  the  publishing  company,  to  the 
plaintiff,  Coleman.  The  fruit  company  in- 
tervened In  the  action,  claiming  ownership 
of  the  check,  and  that  Towse  had  no  author- 
ity to  so  transfer  it.  The  bank  refused  to 
pay  the  check  upon  its  presentation  by  Cole- 
man, because  of  a  request  of  the  fruit  com- 
pany not  to  pay  it,  and  the  claim  of  the 
fruit  company  that  Towse  had  no  authority 
as  its  agent  to  indorse  or  transfer  the  check. 
Trial  before  the  court  without  a  jury  re- 
sulted in  findings  and  judgment  awarding  to 
Coleman  recovery  upon  the  cbeck,  Mftth  as 
against  the  bank  and  the  intervening  fruit 
company.  From  this  disposition  of  the  case, 
the  bank  and  the  fruit  company  nave  jointly 
appealed  to  this  court 

The  controlling  facts  may  be  summarized 
as  follows:  On  June  22, 1918,  the  restaurant 
company  drew  its  check  in  usual  form  for 
$293.15  against  its  deposit  account  In  the 
bank,  payable  to  the  order  of  the  fruit  com- 
pany. The  check  went  into  the  possession 
of  Towse,  and  we  may  assume,  for  present 
purposes,  that  It  was  properly  in  his  posses- 
sion as  the  agent  of  the  fruit  company.  The 
checks  appears  to  have  been  given  in  pay- 
ment for  certain  Invoices  of  eggs.  The  rec- 
ord la  silent  as  to  Towse  having  anything 
to  do  with  the  sale  of  the  eggs,  or  as  to  the 
nature  of  his  relationship  to  the  fruit  com- 
pany, or  as  to  any  other  transaction  had  by 
him,  with  or  for  the  fruit  company;  save 
and  except  only  as  his  relation  to  the  fruit 
company  is  evidenced  by  a  writing  reading 
aa  follows: 


Department  1. 

Appeal  from  Superior  Court,  King  County ; 
A.  W.  Prater,  Judge. 

Action  by  J.  A.  Coleman  against  tbe 
Seattle  National  Bank,  wherein  H.  K.  Spald- 
ing and  another,  copartners  doing  business 
under  the  firm  name  of  Spalding  Fruit  Com- 
pany, intervened  as  defendants.  From  judg- 
ment for  plaintiff  against  all  defendants, 
they  appeal.  Reversed,  and  cause  remanded, 
with  directions  to  enter  judgment  for  the  In- 
tervening defendants. 

A.  W.  Buddress,  of  Seattle,  for  appellants. 
Julius  A.  Coleman,  of  Seattle,  for  respond- 
ent 

PARKER,  J.  The  plaintiff,  Coleman,  com- 
menced this  action  in  the  superior  court  for 
King  county,  seeking  recovery  from  the  de- 
fendant bank  upon  a  check  drawn  by  the 
Cbauncy  Wright  Restaurant  Company  against 
the  bank,  in  favor  of  the  Spalding  Fruit 
Company,  which  check  was  thereafter  in- 


"Yakima,  Washington,  June  12,  1918. 
"To  Whom  This  may  be  Presented, 

"This  Is  to  certify  that  the  bearer,  Mr.  R. 
S.  Towse  is  an  authorized  representative  of  the 
Spalding  Fruit  Company,  and  is  hereby  au- 
thorized to  transact  any  and  all  business  for" 
said  company. 
"Spalding  Fruit  Company, 

"Per  H.  K.  Spalding,  Manager." 

On  June  24,  1918,  the  check,  evidently 
while  in  Towse's  possession,  was  certified  by 
the  bank,  as  follows:  "Good  when  properly 
endorsed" — these  words  being  stamped  across 
the  face  of  the  check  and  signed  by  the 
bank's  assistant  cashier.  Thereafter  on  the 
same  day,  Towse,  assuming  to  act  as  agent 
for  the  fruit  company,  transferred  the  check 
to  the  publishing  company,  making  an  in- 
dorsement on  the  back  thereof,  as  follows: 
"Spalding  Fruit  Co.,  By  R.  S.  Towse." 
Thereafter  on  the  same  day,  the  check  was 
delivered  by  Towse  to  Coleman,  an  Indorse- 
ment being  made  on  the  back  thereof,  as  fol- 
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lows:  "American  By.  Pub.  Co,  by  C.  B.  Mel- 
viRe,  Treasurer,  R.  S.  Towse,  Mgr."  The 
consideration  for  the  transfer  of  the  check 
by  Towse  to  the  publishing  company,  accord- 
ing to  Towse's  testimony,  was  a  debt  due 
from  a  member  of  the  partnership,  doing 
business  as  the  Spalding  Fruit  Company,  to 
the  publishing  company,  for  shares  of  capi- 
tal stock  of  the  publishing  company  thereto- 
fore subscribed  for  by  a  member  of  that 
partnership.  However,  the  consideration  for 
that  transfer  was  unknown  to  Coleman. 
The  consideration  for  the  transfer  of  the 
check  by  the  publishing  company  to  Coleman 
was  indebtedness  owing  Coleman  from  the 
publishing  company  for  services  theretofore 
rendered  by  him  as  its  attorney,  and  the 
sum  ^?50  in  money  paid  by  Coleman  to  the 
publishing  company.  Towse  took  the  check 
to  Coleman,  offering  it  to  him  in  part  pay- 
ment for  his  Bervlces,  except  $50  of  the 
amount  thereof,  which  he  requested  Coleman 
to  pay  to  the  treasurer  of  the  company  in 
money,  which  payment  was  made  by  Cole- 
man accordingly.  Before  receiving  the  check, 
Coleman  asked  Towse  by  what  authority 
he  indorsed  the  .check  for  the  fruit  company, 
and  thereupon  Towse  produced  the  above- 
quoted  writing,  asserting  that  to  be  his  au- 
thority for  so  indorsing  the  check.  Coleman 
had  no  knowledge  whatever  of  the  relation- 
ship of  Towse  to  the  fruit  company,  or  of 
his  authority  to  act  for  the  fruit  company, 
other  than  as  contained  In  this  writing  then 
produced  by  Towse,  and  Coleman  relied 
wholly  upon  this  writing  as  evidencing 
Towse's  authority  to  indorse  the  check  for. 
the  fruit  company.  Indeed,  there  is  nothing 
in  this  record  throwing  any  light  on  Towse's 
authority  in  that  behalf  other  than  this 
writing.  Towse  was  at  all  times  in  question 
the  president,  manager,  one  of  the  trustees 
and  a  stockholder  of  the  publishing  com- 
pany, it  being  a  corporation,  all  qf  which 
was  well  known  to  Coleman  at  the  time  and 
long  before  he  received  the  check.  The  check 
was,  soon  after  the  receiving  of  it,  by  Cole- 
man, presented  to  the  bank,  In  Coleman's  be- 
half, that  is,  by  the  bank  he  had  deposited  it 
with  for  collection,  and  payment  thereof  re- 
fused because  of  the  request  made  in  that 
behalf  by  the  fruit  company  and  its  claim  of 
want  of  authority  on  the  part  of  Towse  to 
indorse  or  transfer  the  check.  Thereafter 
this  suit  followed,  with  the  result  as  above 
stated. 

It  is  apparent  from  the'  trial  court's  find- 
ings and  conclusions  that  its  decision  was 
rested  upon  the  theory  that  the  writing 
above  quoted,  signed  by  the  fruit  company, 
evidenced  the  conferring  of  authority  upon 
Towse,  as  Its  agent,  to  transfer  by  indorse- 
ment and  delivery,  Its  title  to  the  check  in 
question.  This,  it  Is  contended  by  appel- 
lants, bank  and  fruit  company,  Is  an  errone- 
ous view  of  the  law. 


Looking  to  the  seeming  broad  and  compre- 
hensive character  of  this  writing  as  an 
agency  appointment,  without  thought  of  that 
particular  branch  of  the  law  of  agency 
touching  the  execution  and  issuance,  and  the 
transfer  by  indorsement,  and  thereby  in  ef- 
fect the  Issuance,  of  negotiable  paper,  by  an 
agent  for  his  principal,  the  writing  might 
seem  to  confer  upon  Towse  authority  to  in- 
dorse and  transfer  the  check  to  the  publish- 
ing company,  but  we  think  a  consideration 
of  this  branch  of  the  law  of  agency  will 
readily  render  it  plain  that  the  language  of 
this  agency  writing,  as  general  and  seeming- 
ly broad  as  it  is,  did  not  confer  upon  Towse 
the  authority  to  so  indorse  and  transfer  the 
check.  It  takes  something  more  than  such 
general  language  to  create  such  an  agency. 
This  because  of  the  peculiar  nature  of  nego- 
tiable paper  and  the  rights  and  liabilities 
arising  from  its  issuance.  In  1  Meehem, 
Agency  (2d  Ed.)  at  section  969,  that  learned 
author  says: 

"The  power  to  bind  the  principal  by  the  mak- 
ing, accepting  or  indorsing  of  negotiable  pa- 
per is  an  important  one,  not  lightly  to  be  in- 
ferred. The  negotiable  instrument,  in  our  law, 
is  a  contract  which  stands 'upon  an  independent 
footing.  It  is  designed  by  its  nature  to  cir- 
culate freely  in  the  business  world,  and  may 
come  to  persons  and  places  far  remote  from 
those  of  its  creation.  It  may  confer  upon  a 
subsequent  holder  rights  which  the  original 
holder  did  not  possess,  and  its  transfer  may  im- 
pose upon  the  maker  obligations  against  which 
his  defenses  are  unavailing.  The  authority  to 
create  such  obligations  is  obviously  a  delicate 
one,  easily  susceptible  of  abuse,  and,  if  abused, 
bringing  disaster  and  financial  ruin  to  the  prin- 
cipal. Our  law  therefore  properly  regards  such 
an  authority  as  extraordinary,  and  not  ordi- 
narily to  be  included  within  the  terms  of  gen- 
eral grants;  and  the  rule  is  absolutely  estab- 
lished that  it  can  exist  only  when  it  has  been 
directly  conferred  or  is  warranted  by  necessary 
implication.'' 

We  are  quite  unable  to  see.  any  implication 
arising  from  the  language  of  this  writing 
alone,  suggesting  that  Towse  possessed  this 
extraordinary  agency  power,  and  we  are  to 
remember  that  there  is  nothing  in  this  record 
showing  any  extraneous  circumstances  touch- 
ing the  nature  of  the  business  he  was  sup- 
posed to,  or  did,  transact  for  the  fruit  com- 
pany, from  which  any  such  implication  can 
be  drawn.  In  the  text  of  2  C.  J.  636,  the  law 
is  well  stated,  as  follows: 

"Commercial  paper,  such  as  bills,  notes,  and 
checks,  passes  current  to  a  limited  extent  like 
money,  and  accordingly  power  to  an  agent  to 
execute  or  indorse  it  is  to  be  strictly  limited, 
and  will  never  be  lightly  inferred,  but  ordi- 
narily must  be  conferred  expressly.  The  most 
comprehensive  grant,  in  general  terms,  of  power 
to  an  agent  conveys  no  power  to  subject  the 
principal  to  liability  upon  such  paper  unless 
the  exercise  of  such  power  is  so  necessary  to 
the  accomplishment  of  the  agency  that  such  in- 
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tent  of  the  principal  must  be  presumed  in  or- 
der to  make  the  power  effectual." 

This  statement  of  the  law  finds  support  In 
numerous  decisions  of  the  courts  cited  there- 
under. 1  Daniel,  Negotiable  Inst  (6th  Ed.) 
I  292;  Tiedeman,  Commercial  Paper,  $  77; 
31  Cyc.  1381. 

We  conclude  that  this  writing  signed  by 
the  fruit  company  and  exhibited  by  Towse  to 
Coleman,  as  evidence  of  his  authority  for  in- 
dorsing and  transferring  the  check  to  the 
publishing  company,  there  being  no  surround- 
ing circumstances  indicating  any  necessity 
for  Towse  making  such  assignment  in  the 
accomplishment  of  his  agency  duties,  did' 
not  give  him  the  power  to  indorse  and  trans- 
fer the  check  as  agent  for  the  fruit  company, 
and  that  Coleman  had  no  right  to  assume 
that  he  had  such  power.  It  follows  that  the 
Judgment  of  the  trial  court  must  be  reversed, 
Coleman  denied  recovery  thereon,  and  the 
fruit  company  adjudged  to  be  owner  of  the 
check.  The  cause  Is  remanded  to  the  supe- 
rior court,  with  directions  to  enter  Judgment 
accordingly. 

Since  the  check  was  introduced  in  evi- 
dence in  this  case,  and  is  attached  to  the 
statement  of  facts  therein  on  file  in  this 
court  as  Exhibit  A,  the  clerk  of  this  court  is 
directed  to  return  the  check  to  the  clerk  of 
the  superior  court,  to  the  end  that  it  may 
be  delivered  to  the  Spalding  Fruit  Company 
upon  the  entry  of  Judgment  by  the  superior 
court  as  herein  directed. 

HOLCOMB,  C.  J.,  and  MAIN,  MACKIN- 
TOSH, and  MITCHELL,  JJ.,  concur. 


DICKENS  v.  PEOPLE.    (No.  9151.) 
(Supreme  Court  of  Colorado.  Oct  6,  1919.) 

1.  Homicide  «3=>308(5)— Evidence  showing 
first  degree  murder,  instruction  author- 
IZING CONVICTION  in  SECOND  DEGREE  ER- 
RONEOUS. 

In  homicide  prosecution,  where  the  undis- 
puted evidence  showed  that  the  killing  was 
done  maliciously,  premeditatedly,  and  deliberate- 
ly, in  cold  blood,  and  where  only  issue  was 
whether  defendant  had  done  the  killing,  the  giv- 
ing of  an  instruction  permitting  a  verdict  of 
second  degree  murder  held  reversible  error. 

2.  Homicide  <8=»308(3)  —  Refusal  or  in- 
struction WITHDRAWING  ISSUE  OF  SECOND 
DEGREE  MURDER  ERROR. 

In  homicide  prosecution,  where  the  undis- 
puted evidence  showed  that  the  killing  was  done 
maliciously,  premeditatedly,  and  deliberately, 
in  cold  blood,  and  were  the  only  issue  was 
whether  defendant  had  done  the  killing,  refusal 
of  instruction  that  only  verdicts  possible  was 
guilty  of  murder  in  first  degree  or  not  guilty, 
held  reversible  error. 
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3.  Criminal  law  *=»762(8>—  Homicide  *=» 
808(d)— Submission  or  second  degree  mur- 
der error  where  evidence  showed  first 

DEGREE. 

In  homicide  prosecution,  where  defendant 
denied  having  done  the  killing  and  undisputed 
evidence  was  conclusive  that  the  killing  was  first 
degree  murder,  instruction  authorizing  con- 
viction for  second  degree  murder  held  preju- 
dicial error,  since  it  confused  jury  as  to  real 
issue,  and  might  have  led  jury  to  think  judge 
thought  that  verdict  of  guilty  of  second  degree 
murder  found  support  in  the  evidence. 

4.  Criminal  law  <8=all63(5)  —  Error  pre- 
sumed TO  BE  PREJUDICIAL. 

Error  of  court  in  refusal  to  give  proper 
instruction  will  be  presumed  to  have  been  preju- 
dicial, in  absence  of  affirmative  showing  to  the 
contrary. 

5.  Homicide  «=>340(3)  —  Instructions  fa- 
vorable to  defendant  not  harmless. 

The  fact  that  an  instruction  submitting  sec- 
ond degree  murder,  which  was  not  in  issue,  was 
favorable  to  defendant,  does  not  make  the  error 
harmless. 

Garrlguea,  O.  J.,  and  Burke  and  Scott  JJ., 
dissenting. 

En  Banc. 

Error  to  District  Court  Boulder  County; 
Neil  F.  Graham,  Judge. 

Rienzi  C.  Dickens  was  convicted  of  murder 
In  the  second  degree,  and  he  brings  error. 
Reversed  and  remanded. 

Hayt  Dawson  &  Wright  and  Grant  E.  Hal- 
derman,  all  of  Denver,  and  Jacob  Schey,  of 
Longmont,  for  plaintiff  in  error. 

Leslie  E.  Hubbard,  Atty.  Gen.,  and  Charles 
Roach  and  Ralph  E.  C.  Kerwin,  Asst  Attys. 
Gen.,  for  the  People. 

BAILEY,  J.  Just  after  dark,  on  the  eve- 
ning of  November  '80th,  1915,  about  the  hour 
of  8,  William  H.  Dickens,  of  Longmont,  Col- 
orado, was  shot  to  death  while  sitting  with 
his  wife  in  a  room  of  his  home  in  that  city. 
The  fatal  shot  was  fired  from  the  alleyway 
near  the  house,  and  the  bullet  penetrated  the 
window  pane  in  front  of  which  Mr.  Dickens 
sat,  before  reaching  its  objective.  The  de- 
fendant, Rienzi  C.  Dickens,  a  son  of  the 
dead  man,  was  indicted  for  the  killing,  charg- 
ed with  the  crime  of  murder. 

The  evidence,  without  cavil  or  dispute, 
shows  that  the  killing  was  accomplished  by 
lying  in  wait  that  it  was  done  maliciously, 
premeditatedly  and  deliberately,  in  cold 
blood,  an  assassination  pure  and  simple. 
There  was  not  a  scintilla  of  evidence  to  show 
that  the  killing  was  done  in  any  other  man- 
ner than  as  above  stated.  The  defendant  en- 
tered a  plea  of  not  guilty,  and  the  Issue  was 
whether  Rienzi  was  guilty  of  murder  of  the 
first  degree,  or  not  guilty,  and  under  the 
proofs  that  was  the  only  possible  issue. 
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Upon  this  undisputed  state  of  facts,  over 
the  protest,  objection  and  exception  of  the 
defendant,  the  court  instructed  the  jury  that 
it  might  return  a  verdict  of  either  first  de- 
gree murder,  or  one  of  second  degree  murder, 
both  of  which  degrees  were  correctly  denned, 
or  a  verdict  of  not  guilty.  The  defendant 
requested  an  Instruction  to  the  effect  that 
the  evidence  showed  that  in  the  killing  first 
degree  murder  was  committed,  and  that  their 
verdict  should  be  either  guilty  of  that  de- 
gree or  not  guilty.  This  Instruction  the  court 
refused,  to  which  ruling  the  defendant  re- 
served an  exception.  Error  is  assigned  on 
both  propositions. 

[1,  2]  The  judgment  must  be  reversed  for 
the  error  of  the  court  in  giving  the  instruc- 
tion which  permitted  a  verdict  of  second 
degree  murder,  and  in  declining  to  give  the 
Instruction  tendered  to  the  effect  that,  un- 
der the  evidence,  only  one  of  two  verdicts 
was  competent,  either  one  of  first  degree 
murder,  or  one  of  not  guilty.  There  are  nu- 
merous other  assignments  of  error,  but  the 
court  is  of  opinion  that  the  case  should  be 
determined  upon  the  ones  above  suggested. 

The  action  of  the  court  in  reference  to 
these  Instructions  is  in  conflict  with  the  hold- 
ing of  this  court  in  Ehrhardt  v.  People,  where 
Mr.  Justice  Campbell,  in  the  opinion  therein, 
said: 

"The  evidence,  as  abstracted,  does  not  call  for 
an  instruction  as  to  murder  of  the  second  de- 
gree. Why  the  jury  so  found  we  do  not  know 
and  speculation  about  it  is  useless.  Counsel 
has  made  no  argument  that  defendant  was  preju- 
diced by  this  action,  but  we  observe  that  it  is 
inexplicable. 

"If  defendant  administered  poison  to  his  wife 
and  she  died  from  its  effects,  he  was  guilty  of 
murder  of  the  first,  not  the  second,  degree.  If 
he  did  not  so  kill  her,  he  should  have  been  ac- 
quitted." 

Ehrhardt  v.  People,  51  Colo.  205,  206,  117 
Pac.  164. 

Also  such  action  is  in  conflict  with  what 
was  declared  by  this  court  in  King  v.  Peo- 
ple, as  follows: 

"The  statute  makes  a  homicide  committed  in 
the  perpetration  or  attempted  perpetration  of 
robbery  [or  lying  in  wait]  murder  in  the  first 
degree,  and  the  substantial  effect  of  the  instruc- 
tion was  to  impose  the  duty  upon  the  jury  to 
ascertain  whether  the  robbery  had  been  com- 
mitted or  attempted  and,  if  so,  whether  the  hom- 
icide had  been  committed  in  the  perpetration 
thereof.  If  both  were  found  in  the  affirmative 
beyond  a  reasonable  doubt,  the  statute  fixes  the 
homicide  as  murder  of  the  first  degree,  and  un- 
der such  circumstances  that  degree  is  the  only 
grade  of  the  offense  of  murder  the  evidence  will 
support.  *  *  *  Under  such  circumstances 
there  is  but  one  grade  of  the  offense,  that  is, 
murder  in  the  first  degree."  King  v.  People,  54 
Colo.  122,  126,  129  Pac.  235,  237. 

In  this  connection  the  following  additional 
from  this  court  are  directly  In  point, 


and  demonstrate  beyond  controversy  that 
prejudicial  error  was  committed  in  this  con- 
nection: Smith  v.  People,  1  Colo.  121;  Rea- 
gan v.  People,  49  Colo.  316,  112  Pac.  785; 
Carpenter  v.  People,  31  Colo.  291,  72  Pac. 
1072;  Mow  v.  People,  31  Colo.  361,  72  Pac. 
1069. 

In  Smith  v.  People,  supra,  at  page  146, 
this  was  declared  by  the  court: 

"If,  in  a  case  of  felonious  homicide,  the  evi- 
dence shows  the  killing  to  have  been  deliberate 
and  intentional,  there  is  no  question  of  man- 
slaughter presented,  and  therefore  no  reason  for 
submitting  that  question  to  the  jury.  To  re- 
quire the  jury  in  such  a  case  to  pass  upon  the 
question  of  manslaughter  would  be  as  unreason- 
able and  absurd  as  to  instruct  them  respecting 
the  crime  of  larceny." 

Also  in  the  case  of  Reagan  v.  People,  su- 
pra, 49  Colo,  at  page  326,  112  Pac.  at  page 
789,  this  court  said: 

"The  defendant  was  on  trial  for  a  murder 
committed  in  perpetrating  a  robbery.  Taking 
human  life  in  such  circumstances  was  murder  of 
the  first  degree,  so  that  defendant  was  either 
guilty  of  that  degree  of  homicide,  or  not  guilty 
at  all.  It  is  not  error  to  refuse  instructions 
which  are  not  applicable  to  any  facts  or  testi- 
mony in  the  case." 

In  Mow  People,  supra,  31  Colo,  at  page 
361,  72  Pac.  at  page  1072,  this  court  was 
considering  the  question  of  the  failure  of 
the  court  in  a  homicide  case  to  instruct  upon 
the  degree  of  manslaughter,  in  which  case 
no  instructions  on  that  subject  had  been  re- 
quested, and  this  was  said: 

"Mere  nondirection  is  not  reversible  error  un- 
less a  specific  instruction,  good  in  point  of  law, 
covering  the  omission,  was  requested  and  re- 
fused." • 

So  here  the  mere  failure  to  give  such  an 
instruction  limiting  the  verdict  to  guilty  of 
first  degree  murder  or  acquittal  might)  in  the 
absence  of  a  request  therefor,  not  have  been 
reversible  error,  but  as  the  defendant  asked 
such  an  instruction  and  the  court  refused  to 
give  it,  under  the  foregoing  authority  such 
refusal  was  obviously  reversible  error.  De- 
fendant had  a  right  to  have  given  to  the 
jury  the  rules  of  law  applicable  to  the  evi- 
dence, and  none  other.  That  right  was  de- 
nied him  when  an  Instruction  was  given  to 
which  no  evidence  was  applicable,  and  when 
the  only  instruction  in  this  connection  ap- 
plicable to  the  evidence  was  refused. 

Under  an  Improper,  erroneous  and  mislead- 
ing instruction,  to  which  objection  was  made 
and  a  proper  instruction  tendered  on  the  pre- 
cise point,  which  the  court  declined  to  give, 
the  Jury  was  afforded  an  opportunity, 
through  compromise  and  trade,  to  reach  a 
verdict  which  had  no  proof  whatsoever  to 
support  it.  Such  a  verdict  cannot  properly, 
and  ought  not  to,  stand.  Here  appears  the 
strange  anomaly  of  a  man  convicted  of,  and 
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sentenced  for,  an  offense  which  the  evidence 
totally  falls-  to  show  was  ever  committed  by 
him,  or  by  any  one  else,  or  at  all. 

It  Is  unlfpnnly  held  that  Instructions 
should  not  be  given  concerning  questions  not 
supported  by  the  evidence.  Such  instructions 
are  regarded  as  necessarily  misleading  and 
prejudicial.  (Doors  v.  Brock,  44  Colo.  80,  96 
Pac.  968 ;  Fisk  v.  Light  Co.,  3  Colo.  App.  319, 
33  Pac.  70. 

In  Fisk  v.  Light  Co.,  supra,  the  court,  3 
Colo.  App.  at  page  324,  33  Pac.  at  page  71, 
said: 

"The  instructions  should  in  all  cases  be  based 
upon  the  evidence,  and  an  instruction,  no  mat- 
ter  how  correct  the  principle  which  it  may  an- 
nounce, that  impliedly  assumes  the  existence  of 
evidence  which  was  not  given,  is  erroneous.  It 
is  calculated  to  bewilder  and  mislead  the  jury 
by  producing  the  impression  that  in  the  mind  of 
the  court  some  such  state  of  facts  as  the  in- 
struction supposes  may  be  inferred  from  the  evi- 
dence given,  or  concealed  within  it.  The  au- 
thorities upon  this  proposition  are  numerous  and 
uniform.  Breeze  v.  State,  12  Ohio  N.  S.  146 
[80  Am.  Dec.  340];  Ely  v.  Tallman,  14  Wis. 
28;  Hill  v.  .Canfield.  56  Pa.  St.  454;  Atkins  v. 
Nicholson,  81  Mo.  488;  Bensley  v.  Brockway, 
27  I1L  App.  410." 

[3]  In  view  of  the  conclusive  character  of 
the  evidence  in  this  case  as  to  the  degree  of 
the  offense  committed,  the  charge  of  the 
court  permitting  the  jury  to  find  second  de- 
gree murder  could  not  have  failed  to  mislead 
and  confuse  them,  and  by  all  of  the  author- 
ities was,  under  such  circumstances,  prejudi- 
cial and  reversible  error.  State  v.  Vance,  80 
Ala.  356.  Such  instruction  not  only  neces- 
sarily had  the  effect  to  mislead,  confuse  and 
distract  the  attention  of  the  jury  from  the 
real  Issue,  but  it  further  gave  it  to  under- 
stand that  the  Judge  was  of  opinion  that 
such  a  verdict  found  support  in  the  testi- 
mony, when  in  truth  and  In  fact  there  Is  a 
total  lack  of  testimony  as  a  basis  for  the 
verdict  returned.  In  this  connection  it  Is 
worthy  of  note  that  an  instruction  although 
ostensibly  for  the  benefit  of  the  defendant 
which  may  mislead  the  jury  is  ground  for 
reversal.  Patterson  v.  State,  60  S.  W.  (Tex- 
as) 557. 

As  bearing  on  the  duty  of  the  court  to  con- 
fine its  instructions  to  matters  supported  by 
the  proofs,  we  cite  and  quote  from  the  follow- 
ing authorities: 

"When,  on  the  evidence,  the  accused  is  clearly 
guilty  of  murder  of  the  first  degree,  or  not  guil- 
ty, it  is  not  only  the  right,  but  the  duty  of  the 
court  to  so  instruct  the  jury."  Fertig  v.  State, 
100  Wis.  301,  75  N.  W.  960. 

In  State  v.  Froelick,  70  Iowa,  213,  SO  N. 
W.  487,  It  is  held  that  an  instruction  as  to 
a  degree  of  crime  less  than  that  shown  by 
the  evidence  is  improper.  In  State  v.  Mohly, 
68  Ma  315,  the  court  held  that  an  instruc- 
tion as  to  second  degree  murder  where  the 


evidence  showed  a  crime  of  first  degree  mur- 
der was  error.  The  evidence  showed  a  crime 
of  peculiar  atrocity,  the  deliberate  killing 
by  the  accused  of  his  step-child.  The  court 
said: 

"Courts  should  not  humor  or  encourage  the 
aentimentalism  of  juries,  who  shrink  from  find- 
ing an  accused  guilty  of  the  highest  crime  of 
which  the  evidence  proves  him  guilty,  by  giving 
instructions  authorizing  them  to  find  him  guilty 
of  a  lower  grade,  of  which  there  is  no  proof  of 
his  guilt.  If  they  have  a  reasonable  doubt  of 
his  guilt  of  the  only  crime  which  the  evidence 
tends  to  prove,  they  should  acquit,  and  not  com- 
promise with  that  doubt  by  finding  him  guilty 
of  a  lower  grade  of  offense.  Instructions  in 
regard  to  the  lower  grades,  not  warranted  by 
the  evidence,  operate  as  persuasives  to  juries  to 
convict  of  one  of  those  grades  when  they  should 
convict  the  accused  of  the  highest,  or  acquit  him 
altogether.  The  court  erred  in  giving  the  in- 
struction defining  murder  in  the  second  degree, 
because  there  was  no  evidence  to  support  it." 

In  State  v.  Stoeckli,  71  Mo.  559,  the  court 
!  reversed  a  Judgment  in  a  murder  case,  as  it 
said: 

"Because  the  circuit  court  erred  in  instruct- 
ing the  jury  as  to  murder  in  the*second  degree, 
when,  under  the  facts  shown  by  the  evidence,  if 
defendant  committed  the  homicide  at  all,  be  was 
guilty  of  murder  in  the  first  degree,  and  of  no 
other  grade  of  homicide." 

It  is  to  be  observed  that  In  the  above  cases 
there  was  no  request  for  an  instruction  such 
as  was  made  in.  this  case,  but  the  judgment 
was  reversed  because  the  instruction  as  to 
second  degree  murder.  Of  course  in  view 
of  the  requested  instruction  here  presents 
a  much  stronger  case  of  error  is  presented 
than  in  the  cases  cited. 

As  indicating  how  utterly  misled  and  be- 
wildered by  this  instruction  the  Jury  must 
have  beep  we  need  only  to  point  out  that, 
although  there  was  not  an  iota  of  testimony 
to  establish  any  crime  except  that  of  first 
degree  murder,  yet  it  found  that  the  de- 
fendant maliciously  killed  his  own  father, 
and  still  returned  a  verdict  of  murder  of 
the  second  degree  only,  and  further  recom- 
mended him  to  the  leniency  of  the  court 

[4,  5]  It  is  vigorously  contended  that,  in  as 
much  as  the  second  degree  murder  instruc- 
tion, although  erroneous,  was  favorable  to 
the  defendant,  In  that  it  gave  opportunity  to 
the  Jury  to  reduce  the  degree  of  the  offense, 
the  error  was  not  prejudicial.  In  consider- 
ing this  contention  it  should  constantly  be 
borne  in  mind  that  our  court  has  definitely 
determined  that  error  is  presumed  to  be 
prejudicial  unless  it  affirmatively  appears 
from  the  record  that  it  is  not  so.  Dekelt  v. 
People,  44  Colo.  531,  99  Pac.  330.  Therefore 
the  failure  to  give  the  requested  instruction 
to  the  jury  that  their  verdict  must  be  one 
of  guilty  of  first  degree  murder  or  not  guilty 
was  prejudicial,  unless  the  contrary  is  made 
affirmatively  to  appear.  It  is  impossible  for 
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human  Intelligence  to  divine  what,  If  this 
correct  Instruction  had' been  given,  the  ver- 
dict of  the  jury  would  have  been.  There  is 
nothing  in  the  record  to  show  that  the  Jury 
would  have  convicted  the  defendant  of  first 
degree  murder,  and  in  the  absence  of  such 
showing  it  is  conclusive  that  the  error  in  re- 
fusing to  give  the  Instruction,  and  in  affirm- 
atively instructing  that  the  jury  might  find 
a  verdict  of  second  degree  murder,  was 
prejudicial  and  constituted  reversible  error 
under  the  settled  law  of  this  jurisdiction. 
Indeed,  if  the  record  indicates  anything  on 
this  point,  It  manifestly  is  that,  in  no  event, 
would  the  jury  have  returned  a  verdict  of 
first  degree  murder,  because,  as  heretofore 
pointed  out,  on  evidence  supporting  only  that 
degree  It  returned  one  of  second  degree  only, 
and  further  recommended  the  defendant  to 
the  leniency  of  the  court.  This  situation 
makes  It  still  plainer  that  the  supposed  fa- 
vorable Instruction  was  not  in  fact  such,  but 
on  the  contrary  was  highly  prejudicial. 

We  are  aware  of  no  legal  principle,  or  of 
any  rule  of  law  or  practice  recognized  In  the 
jurisprudence  of  this  or  any  other  time, 
which  gives  a  trial  judge  the  power  and  au- 
thority to  Invade  the  rights  of  a  defendant 
on  trial  for  his  life  and  liberty,  and  to  arbi- 
trarily, in  the  face  of  a  request  for  a  cor- 
rect pronouncement  of  the  law,  refuse  and 
decline  to  give  such,  and,  as  was  done  In 
this  case,  incorrectly  Instruct  the  Jury,  on  the 
theory  that  such  instruction  is  more  favor- 
able to  the  defendant  than  the  true  and  cor- 
rect rule  as  requested  by  him  would  have 
been. 

Judgment  reversed  and  cause  remanded  for 
a  new  trial. 

SCOTT,  J.  (dissenting).  While  this  court 
has  determined  that  the  refusal  of  the  trial 
court  to  give  instructions  defining  lesser 
crimes  than  charged  in  the  information,  but 
included  in  the  crime  charged,  is  not  error, 
where  the  testimony  does  not  require  It, 
yet,  as  I  construe  our  decisions,  in  no  case 
has  it  been  judicially  determined  that  the 
giving  of  an  Instruction  defining  a  lessor 
crime,  when  the  testimony  does  not  require  it, 
does  or  does  not  constitute  error,  nor  do  I 
find  a  case  In  our  courts  where  an  objection 
to  such  an  instruction  has  been  considered 
or  determined. 

Clearly  In  this  case  the  giving  of  the  In- 
struction complained  of  was  not  required, 
and  a  failure  or  refusal  of  the  court  to  give 
it  would  not  constitute  error.  But  this  is  a 
different  question  from  that  of  whether  or 
not  the  giving  of  such  an  instruction  in  a  case 
where  the  facts  do  not  require  it,  and  over 
the  objection  of  defendant,  constitutes  error, 
prejudicial  to  the  defendant. 

I  am  not  unaware  of  the  language  of  Mr. 
Justice  Campbell  in  the  case  of  Ehrhardt  v. 
People,  51  Colo.  205, 117  Pac  104,  wherein  It 
was  said: 


"If  defendant  administered  poison  to  his  wife 
and  she  died  from  its  effect*,  ne  was  guilty  of 
murder  of  the  first,  not  the  second,  degree.  If 
he  did  not  so  kill  her,  he  should  have  been  ac- 
quitted." 

But  this  language  Is '  admittedly  obiter. 
The  question  was  not  there  determined,  nor 
was  it  necessary  to  determine  it,  and  It  was 
specifically  stated  In  the  opinion  that  the 
judgment  must  be  reversed  for  other  reasons. 
And  in  the  later  case  of  King  v.  People,  64 
Colo.  122,  129  Pac.  235,  Mr.  Justice  White 
seems  to  have  announced  a  contrary  view, 
wherein  it  was  said: 

"If  the  case  had  been  submitted  solely  upon 
the  theory  that  the  murder  was  committed  in 
the  perpetration  or  attempted  perpetration  of 
robbery,  or  if  the  evidence  had  been  embodied 
in  a  bill  of  exceptions  and  made  a  part  of  the 
record,  and  we  could  dearly  discover  therefrom 
that  the  homicide  had  been  so  committed,  it 
might  be  held  that  the  Instruction  was  without 
prejudice.  Wickham  v.  People,  41  Colo.  845  (98 
Pac.  478]." 

But  it  will  be  seen  that  this  language  was 
used  as  applicable  to  a  supposed  case  in  Illus- 
tration, and  not  to  the  case  under  considera- 
tion. In  each  of  these  cases  the  expressions 
were  not  necessary,  In  that  the  question  was 
not  involved,  and  precisely  opposite  views  are 
expressed.  Hence  we  must  look  elsewhere 
for  whatever  authority  we  may  find  bearing 
upon  the  subject.  The  rule  covering  the 
whole  subject  is  announced  In  16  Corpus 
Juris,  1024,  to  be: 

Where  there  is  no  evidence  tending  to  prove 
the  commission  of  the  lower  offense,  that  is, 
where  the  evidence  shows  that  accused  is  either 
guilty  of  the  higher  offense  or  not  guilty  of  any, 
an  instruction  on  the  lower  offense  is  not  neces- 
sary and  is  properly  refused,  although  giving  an 
instruction  in  such  a  case  on  the  lower  degree 
may  not  be  an  error  of  which  defendant  can 
complain." 

This  doctrine  seems  to  be  based  on  the  case 
of  Hopt  v.  People  of  the  Territory  of  Utah, 
110  U.  S.  674,  4  Sup.  Ct  202,  28  L.  Ed.  262. 
Mr.  Justice  .Harlan,  speaking  for  the  court 
said: 

"The  next  assignment  of  error  relates  to  that 
portion  of  the  charge  which  represents  the  court 
as  saying:  'That  an  atrocious  and  dastardly 
murder  has  been  committed  by  some  person  is 
apparent,  but  in  your  deliberations  you  should 
be  careful  not  to  be  influenced  by  any  feeling.' 
By  the  statutes  of  Utah,  'murder  perpetrated  by 
poison,  lying  in  wait,  or  any  other  kind  of  will- 
ful, deliberate,  malicious  or  premeditated  kill- 
ing ;  or  committed  in  the  perpetration  of,  or  at- 
tempt to  perpetrate,  any  arson,  rape,  burglary, 
or  robbery ;  or  perpetrated  from  a  premeditated 
design,  unlawfully  and  maliciously,  to  effect  the 
death  of  any  other  human  being  other  than  him 
who  is  killed ;  or  perpetrated  by  any  act  greatly 
dangerous  to  the  lives  of  others,  and  evidencing 
a  depraved  mind,  regardless  of  human  life — is 
murder  in  the  first  degree ;  and  any  other  homi- 
cide, committed  under  such  circumstances  as 
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would  have  constituted  murder  at  common  law, 
is  murder  in  the  second  degree.'  Compiled  Laws 
Utah  1873,  p.  686.  The  punishment  of  murder 
in  the  first  degree  is  death,  or,  upon  the  recom- 
mendation of  the  jury,  imprisonment  at  hard 
labor  in  the  penitentiary  at  the  discretion  of 
the  court;  while  the  punishment  for  murder  in 
the  second  degree  is  imprisonment  at  hard  labor 
in  the  penitentiary  for  not  less  than  five  nor 
more  than  fifteen  years.  Id.  686. 

"In  view  of  these  statutory  provisions,  to 
which  the  attention  of  the  jury  was  called,  it  is 
dear  that  the  observation  by  the  court  that  'an 
atrocious  and  dastardly  murder  has  been  com- 
mitted by  some  person,'  was,  naturally,  regard- 
ed by  them  as  an  instruction  that  the  offence, 
by  whomsoever  committed,  was  murder  in  the 
first  degree ;  whereas,  it  was  for  the  jury,  hav- 
ing been  informed  as  to  what  was  murder,  by 
the  laws  of  Utah,  to  say  whether  the  facts  made 
a  case  of  murder  in  the  first  degree  or  murder  in 
the  second  degree.  It  was  competent  for  the 
judge,  under  the  statutes  of  Utah,  to  state  to  the 
jury  'all  matters  of  law  necessary  for  their  in- 
formation,' and,  consequently,  to  inform  them 
what  those  statutes  defined  as  murder  in  the 
first  degree  and  murder  in  the  second  degree. 
Laws  of  Utah  1878,  p.  120 ;  Code  of  Crim.  Proc. 
§  283 — 4.  But  it  is  expressly  declared  by  the 
Code  of  Criminal  Procedure  that,  while  he  may 
'state  the  testimony  and  declare  the  law,'  he 
'must  not  charge  the  jury  in  respect  to  matters 
of  fact.* " 

It  will  be  seen  that  the  statute  of  Utah, 
there  considered,  contained  like  provisions 
as  tbe  Colorado  statute,  that  "murder  per- 
petrated by  poison,  lying  in  wait,"  etc,  Is 
murder  in  the  first  degree. 

Under  the  doctrine  of  this  decision  It  would 
have  been  clearly  error  for  the  court  to  have 
given  the  instruction  here  contended  for. 
While  It  is  the  province  of  the  court  to  state 
all  matters  of  law  necessary  for  their  infor- 
mation, and  to  so  Inform  them  what  tbe  stat- 
utes define  as  murder  to  the  extent  Involved, 
yet  tbe  court  under  no  circumstances  may 
charge  the  jury  in  respect  to  matters  of  fact 
The  degree  of  crime  is  a  fact  to  be  deter- 
mined from  the  circumstances  of  the  case  in 
the  light  of  tbe  law,  and  tbe  power  to  deter- 
mine such  degree  is  tbe  exclusive  preroga- 
tive of  tbe  jury,  which  the  court  may  not 
invade. 

If  it  was  error  for  the  court  to  instruct,  as 
in  the  Hopt  Case,  that  whoever  was  guilty 
of  tbe  particular  crime  was  guilty  of  murder 
in  the  first  degree,  then  it  would  certainly 
have  been  error  for  the  court  to  have  in- 
structed that  tbe  specific  defendant  in  this 
case  is  guilty  of  murder  In  tbe  first  degree, 
or  that  be  is  guiltless  of  any  crime,  as  an  al- 


sucb  as  to  constitute  murder  in  tbe  first  de- 
gree only,  the  court  said: 

"It  remains  only  to  consider  tbe  propriety  of 
giving  an  instruction  for  murder  in  the  second 
degree.  The  defendant,  having  been  convicted 
of  murder  in  the  second  degree,  cannot  complain 
that  he  was  not  convicted  of  murder  in  tbe  first 
degree;  but  if  there  was  no  evidence  upon 
which  to  base  an  instruction  for  murder  in  the 
second  degree,  the-  court  should  not  have  invited 
the  jury  to  relieve  the  defendant  of  the  penalty 
which  the  law  prescribed  for  his  crime." 

And  again : 

"As  already  said,  the  error  is  one  of  which 
the  defendant  cannot  complain.  The  judgment 
is  affirmed." 

It  will  be  seen  that  that  case  involved  tbe 
precise  question  considered  here.  There  was 
no  testimony  that  justified  tbe  Instruction  for 
second  degree  murder,  just  as  there  is  none 
in  this  case.  The  court  instructed  as  to  mur- 
der in  the  second  degree.  It  was  held  not  to 
be  prejudicial  error.  Tbe  decision  in  tbe 
Hopt  Case  was  followed  in  the  case  of  People 
v.  Thiede,  11  Utah,  241,  39  Pac.  837.  The  fol- 
lowing is  found  in  tbe  syllabi  of  that  case: 

"It  was  the  duty  of  the  court  to  define  murder 
and  its  degrees,  but  not  to  hold  as  matter  of  law 
that  tbe  defendant  was  either  guilty  of  murder 
in  the  first  degree  or  innocent.  It  was  the  ex- 
clusive province  of  the  jury  to  determine  wheth- 
er premeditation  or  deliberation  existed." 

Just  as  in  this  case  it  was  tbe  exclusive 
province  of  tbe  jury  to  determine  whether  or 
not  the  murder  was  committed  by  lying  in 
wait,  by  poison,  or  in  any  other  manner  which 
tbe  statute  denominates  murder  in  tbe  first 
degree.  It  was  said  further  on  In  the  Thiede 
Case: 

"The  case  of  People  v.  Hopt,  supra,  presented 
such  facts  as  to  irresistibly  lead  one  to  the  con- 
clusion that,  if  the  defendant  committed  the 
crime,  he  was  guilty  of  murder  in  the  first  de- 
gree; yet  the  Supreme  Court  of  the  United 
States  (Hopt  v.  Utah,  110  U.  S.  582,  4  Sup. 
Ct  202  [28  I*  Ed.  262]),  speaking  of  the  case, 
say:  'It  was  for  the  jury,  having  been  informed 
as  to  what  was  murder,  *  *  *  to  say  wheth- 
er the  facts  made  a  case  of  murder  in  the  first 
degree  or  murder  in  the  second  degree.  It  was 
competent  for  the  judge  to  *  *  *  inform  the 
jury  what  the  statutes  defined  as  murder  in  the 
first  degree  and  murder  in  the  second  degree.' " 

A  homicide  committed  In  the  perpetration 
of  one  of  the  crimes  enumerated  in  the  stat- 
ute, in  this  case  by  lying  in  wait,  is  not  a  dis- 
tinct offense,  but  Is  but  one  of  the  methods 
of  committing  murder  In  the  first  degree. 
State  v.  Bobbltt,  215  Mo.  10,  114  S!  W.  511. 


tentative.  I  am  unable  to  find  that  the  great  ,.  „,.„.,„.  ,  ,  „. 

court  from  which  that  decision  emanated  hap  !  jn  that  case  it  was  said  by  the  court 
ever  altered  its  view  in  this  respect,  nor  have  j 
I  been  able  to  find  a  contrary  view  expressed 
by  a  court  of  last  resort. 


i    "In  State  v.  Todd,  1G4  Mo.  loc.  cit.  394,  395, 
j  92  S.  W.  678,  it  has  been  ruled  by  this  court 
T     »  .  c.  r       ,„»  ,  „,  I  that,  even  if  the  testimony  did  not  warrant  an 

In  the  case  of  State  v.  Bell,  136  Mo.  120,  instruction  for  murder  in  the  second  degree,  'the 
37  S.  W.  823,  cited  by  Corpus  Juris  to  sup-  defendant  is  in  no  position  to  complain,  for,  if 
port  the  text,  and  wherein  tbe  facts  were ,  the  court  erred  in  instructing  for  a  lesser  degree 
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of  murder  than  that  with  which  the  defendant 
is  charged,  it  was  error  in  defendant's  favor,  of 
which  he  has  no  cause  to  complain.'  See,  also, 
State  v.  McMullin,  170  Mo.  loc.  cit  630,  71  S. 
W.  221 ;  State  t.  Frazier,  137  Mo.  loc.  cit.  340, 
38  S.  W.  813 ;  State  v.  Scott,  172  Mo.  636,  72 
S.  W.  897;  Johnson  v.  State,  44  Tex.  Cr.  R. 
332,  71  S.  W.  25;  State  v.  Billings,  140  Mo. 
193,  41  S.  W.  778." 

In  Johnson  v.  State,  44  Tex.  Cr.  R.  332,  71 
S.  W.  25,  it  was  ruled: 

"The  court  also  charged  on  murder  committed 
in  the  perpetration  of  robbery,  and  instructed 
the  jury  that  murder  committed  under  such  cir- 
cumstances was  murder  in  the  first  degree.  This 
is  made  so  by  the  statute,  and  under  the  proof 
the  court  was  authorized  to  give  this  instruc- 
tion. The  court  gave  a  charge  on  murder  in  the 
second  degree,  on  implied  malice.  Under  the 
evidence,  we  think  the  court  could  have  well  re- 
fused an  instruction  of  this  character ;  certainly 
it  was  one  of  which  appellant  could  not  com- 
plain. The  statute  makes  all  murder,  whether 
upon  express  or  implied  malice,  when  committed 
in  the  perpetration  of  robbery,  murder  in  the 
first  degree.  However,  the  court  saw  fit  to  give 
defendant  the  benefit  of  a  charge  of  murder  in 
the  second  degree.  This  was  to  his  advantage, 
and  in  our  opinion  he  cannot  complain  of  this." 

I  must  therefore  hold  that  the  court  did 
not  commit  error  prejudicial  to  the  defend- 
ant, in  giving  the  instruction  defining  mur- 
der in  the  second  degree,  nor  in  refusing  to 
Instruct  that  the  defendant  must  be  held  to 
murder  in  the  first  degree,  or  be  declared  in- 
nocent 

• 

BURKE,  J.  (dissenting).  With  the  conclu- 
sion of  the  majority,  that  the  failure  of  the 
trial  court  to  restrict  the  Jury  to  a  verdict  of 
guilty  of  murder  in  the  first  degree,  or  not 
guilty,  constitutes  reversible  error,  I  am  un- 
able to  agree.  It  was  the  duty  of  the  jurors 
to  take  the  law  from  the  court,  and  to  that 
duty  they  were  bound  by  oath. 

Instruction  No.  2  authorizes  a  verdict  Of 
guilty  of  murder  In  the  first  or  second  degree, 
or  not  guilty.  No.  6  defines  murder  in  the  sec- 
ond degree.  No.  7  points  out  the  distinction 
between  first  and  second  degree  murder.  By 
instruction  No.  24  the  court  submitted 
to  the  jury,  for  their  consideration,  three 
forms  of  verdict, — one  finding  the  defend- 
ant guilty  of  murder  in  the  first  degree, 
one  finding  the  defendant  guilty  of  murder 
in  the  second  degree,  and  one  finding  the 
defendant  not  guilty.  The  effect  of  all  the 
instructions  given  on  this  subject  is  to  advise 
the  jury  that  while  defendant  was,  in  fact, 
either  guilty  of  murder  in  the  first  degree  or 
not  guilty,  it  was  still  within  its  province,  un- 
der the  law,  to  return  a  verdict  of  guilty  of 
murder  in  the  second  degree.  To  all  such  in- 
structions the  defendant  objected  on  the 
ground  that  there  was  no  evidence  to  support 
a  verdict  of  guilty  in  the  second  degree,  and 
that  the  effect  of  such  instructions  was  to 
encourage  jurors  who  bad  a  reasonable  doubt 


of  defendant's  guilt  to  resolve  that  doubt 
against  him  by  compromising  upon  a  verdict 
of  guilty  of  murder  in  the  second  degree. 

It  is  contended  now  by  the  defense  that 
the  verdict  of  the  jury  and  its  recommenda- 
tion for  clemency  demonstrate  that  the  very- 
prejudice  which  the  defendant  so  feared,  and 
repeatedly  pointed  out  to  the  court,  in-  fact 
occurred.  It  is  insisted  that  where,  as  here, 
all  the  evidence  of  guilt  is  of  guilt  in  the  first 
degree,  and  a  jury  sworn  to  return  a  verdict 
based  solely  upon  the  evidence  would  be,  of 
necessity,  obliged  to  find  first  degree  or  not 
guilty,  and  the  defendant  demands  that  the 
Instructions  be  limited  to  murder  in  the  first 
degree,  a  failure  on  the  part  of  the  court  to 
so  limit  is  error,  and  that  the  facts  in  the 
present  case  clearly  show  that  such  error 
was  prejudicial,  and  hence  this  verdict  must 
be  set  aside. 

On  the  part  of  the  people  it  is  said  that  it 
is  never  error,  under  any  circumstances, 
for  the  court  to  instruct  upon  both  first 
and  second  degree  murder;  that  no  preju- 
dice can  arise  to  a  defendant  under  such 
instructions,  where  all  the  evidence  tends  to 
show  murder  in  the  first  degree;  and  that 
under  the  circumstances  in  the  present  case, 
and  in  similar  cases,  a  verdict  of  guilty  of 
murder  in  the  second  degree,  especially  when 
accompanied  by  such  a  recommendation  to 
clemency  as  was  here  made,  demonstrates, 
not  that  the  jurors  had  any  reasonable  doubt 
of  the  guilt  of  the  defendant,  but  that,  moved 
by  sympathy  and  compassion  for  the  stricken 
wife  of  the  defendant,  for  his  small  children 
and  his  aged  mother,  if  not  for  the  defendant 
himself,  they  have  simply  tempered  justice 
with  mercy,  and  returned  a  verdict  in  the 
lowest  degree  permissible  under  the  law  as 
given  them  by  the  court 

Under  the  general  rule  that  Instructions 
should  be  limited  to  the  evidence,  and  the 
repeated  holdings  of  our  own  and  other 
courts  that  where  there  is  no  evidence  upon 
which  a  verdict  in  any  other  than  first  de- 
gree could  be  based  no  other  grade  "should" 
be  given,  it  seems  proper  to  assume  that  it 
was  error  to  instruct  this  jury  on  second  de- 
gree murder,  and  address  our  inquiry  to  the 
question  of  prejudice. 

It  must  be  observed  in  the  beginning  that 
the  position  of  the  prosecution  Involves  no 
assumption  that  the  jurors  violated  their 
oaths  to  return  a  verdict  "according  to  the 
law  and  the  evidence,'1'  because,  however  they 
found  the  facts,  the  law,  as  given  them  by  the 
court,  permitted'  the  finding  of  a  verdict  of 
guilty  of  murder  In  the  second  degree; 
whereas,  the  position  of  the  defense  involves 
the  direct  assumption  that  some  of  these 
Jurors,  moved  by  some  improper  motive,  di- 
rectly violated  the  solemn  oath  which  they 
had  taken,  resolved  reasonable  doubts  against 
the  defendant,  and  deliberately  compromised 
away  his  liberty.  The  theory  actually  fol- 
lowed by  this  jury  cannot,  of  course,  be  de- 
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termlned  by  any  evidence  before  as.  We 
must  therefore  have  recourse  to  well-estab- 
lished rules  of  law,  if  such  there  be,  in  the 
solution  of  the  problem. 

"It  is  a  general  rule  of  wide  application  that 
an  appellate  court  will  indulge  all  reasonable 
presumptions  in  favor  of  the  correctness  of  the 
judgment,  order,  or  decree  from  which  the  ap- 
peal was  taken."  4  Corpus  Juris,  p.  731,  i 
2662. 

That  this  rule  is  especially  applicable  to  the 
verdicts  of  juries  has  been  repeatedly  de- 
cided, and  such  a  holding  Is  indispensable  to 
the  administration  of  justice.  It  often  hap- 
pens that  evidence  is  admitted  for  a  par- 
ticular .purpose  and  so  limited  by  the  court 
If  it  were  not  so  restricted  by  the  instruc- 
tions, or  if  the  jury  disregarded  these  in- 
structions, and  considered  such  evidence  for 
other  purposes,  prejudicial  error  would  re- 
sult. Whether  the  jury  in  fact  makes  the 
proper  application  it  is  impossible  to  say. 
We  therefore  resort  to  the  rule  above  stated 
and  the  presumption  that  jurors  keep  their 
oath  and  follow  the  Instructions  given. 

"We  must  assume  that  the  jury  followed*  the 
instruction,  and  with  that  assumption  no  preju- 
dice could  possibly  have  resulted."  State  v. 
Warner,  157  Iowa,  111,  118,  137  N.  W.  466, 
469. 

It  is  presumed  that  a  jury,  instructed  to 
disregard  Improper  evidence  which  has  been 
stricken  out,  followed  that  instruction.  State 
v.  Levich,  128  Iowa,  372,  375,  104  N.  W.  334. 

"It  is  impossible  for  us  to  say  that  the  jury 
disregarded  this  instruction.  There  is  nothing 
in  the  bill  of  exceptions  to  show  that  they  did. 
The  presumption  is,  on  the  other  hand,  that 
they  strictly  observed  it.  We  must  infer  that 
the  jury,  in  the  light  of  the  evidence,  obeyed  the 
charge  of  the  court."  H.  &  H.  Co.  v.  Wilgus, 
56  Fed.  587,  589,  6  C.  C.  A.  45,  47.  - 

"The  presumption  is  that  the  juries  do  their 
duty.  *  *  *  The  result  could  not  have  been 
otherwise  than  it  was,  unless  the  jury  had  to- 
tally disregarded  not  only  the  law,  of  which  it 
was  the  duty  of  the  court  to  apprise  them, 
*  *  *  but  would  have  acted  in  total  disregard 
of  the  conceded  facts  as  well.  Such  were  with- 
in the  range  of  possibilities,  but  it  would  be  a 
violent  presumption  indeed  so  to  assume  in 
order  to  predicate  the  error  essential  to  a  new 
trial  of  the  cause."  State  v.  Reed,  52  Or.  377, 
389,  97  Pac.  627,  631. 

So  in  the  instant  case  it  is  within  the  range 
of  possibility  that  some  of  the  jurors  had  a 
reasonable  doubt  of  the  guilt  of  the  defend- 
ant, and  in  violation  of  their  oath  compro- 
mised with  their  fellows  on  a  verdict  of 
guilty  of  murder  in  the  second  degree,  "but 
it  would  be  a  violent  presumption  indeed  so 
to  assume,  In  order  to  predicate  the  error 
.  essential  to  a  new  trial  of  the  cause." 

In  People  v.  Holmes,  118  Cal.  444,  50  Pac. 
675,  the  Jury  returned  a  verdict  reciting: 

"We  find  a  verdict  of  'guilty'  against  all  the 
others  named  in  the  indictment,  to- wit  [naming 


them],  and  find  a  verdict  of  'involuntary  man- 
slaughter,' 'not  a  felony,'  as  charged  and  laid 
down  by  the  court  under  the  head  of  involuntary 
manslaughter,  and  pray  the  extreme  mercy  of 
the  court  in  its  sentence  and  punishment." 

This  verdict  the  court  at  first  refused  to 
receive,  and  directed  the  Jury  to  correct  it. 
The  jury  declined  to  make  such  correction. 
The  verdict  was  thereupon  received  and  re-  ; 
corded,  and  was  sustained  by  the  Supreme 
Court  of  California,  although  that  court  ex- 
pressly held  that  the  words  "not  a  felony,"  if 
given  effect,  contradicted  the  words  "guilty 
of  involuntary  manslaughter,"  which  offense 
was  a  felony. 

"Juries,  it  is  true,  do  sometimes  find  verdicts 
without  any  evidence,  and  the  entire  lack  of 
evidence  proves  caprice;  but,  in  the  absence  of 
a  showing  of  caprice,  courts  should  attribute  to 
jurors  fair  intelligence  and  presume  that  they 
have  acted  on  evidence  and  not  without  it 
*  *  •  Assuming  this  to  be  so  [that  the  jury 
may  have  been  misled  by  an  erroneous  ruling], 
nevertheless,  an  appellate  court  should  not  do 
the  technical  thing  of  setting  aside  a  verdict  ob- 
tained after  a  long  and  expensive  trial,  on  the 
possibility  that  the  jury  might  have  done  the 
unreasonable  thing  of  basing  their  verdict  on 
testimony  which  is  so  shadowy  that  this  court 
considers  it  no  evidence,  and  which  received  no 
more  consideration  from  the  trial  judge  than 
was  implied  in  the  mere  fact  of  submitting  it  to 
the  jury."  Betts  v.  Gahagan,  212  Fed.  120, 124, 
125,  128  C.  C.  A.  636,  640,  641. 

If  this  Jury  believed  the  defendant  guilty 
of  murder  in  the  first  degree,  yet  prompted 
by  mercy,  returned  him  guilty  in  the  second 
degree,  It  kept  Its  oath,  because  the  law,  as 
given  it  by  the  court,  permitted  such  a  ver- 
dict. If  It  had  a  reasonable  doubt  as  to  his 
guilt  in  the  first  degree,  and  by  reason  there- 
of compromised  on  second  degree  it  violated 
its  oath,  because  the  law,  as  given  it  by  the 
court  expressly  made  it  its  duty  to  give  the 
defendant  the  benefit  of  that  doubt  and  find 
him  not  guilty.  To  presume  that  it  did  this 
is  to  presume  that  It  disregarded  the  instruc- 
tion of  the  court  to  give  the  defendant  the 
benefit  of  every  reasonable  doubt  The  proper 
application  of  the  rule  above  stated  precludes 
such  an  assumption. 

Furthermore  the  only  question  which  the 
jury  had  to  determine  was,  "Did  defendant 
fire  the  fatal  shot?"  In  order  to  find*  him 
guilty  in  either  the  first  or  second  degree  they 
must  have  found,  beyond  a  reasonable  doubt, 
that  he  did.  We  must  assume,  If  we  can 
reasonably  do  so,  that  the  jury  followed  the 
court's  instructions  as  to  reasonable  doubt 
So  assuming,  It  necessarily  follows  that  the 
jury  found,  beyond  a  reasonable  doubt  that 
the  defendant  did  fire  the  fatal  shot  If  they 
so  found,  they  must  have  found,  beyond  a 
reasonable  doubt,  that  defendant  had  com- 
mitted a  crime  which  was,  in  fact,  murder  In 
the  first  degree. 

So  reasoning,  we  must  inevitably  find  that 
sympathy  and  mercy  dictated,  in  this  case,  a 
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verdict  of  guilty  of  murder  In  the  second  de- 
gree, where  the  verdict  should  have  been 
guilty  of  murder  In  the  first  degree,  rather 
than  find  that  a  dereliction  of  duty  and  the 
violation  of  a  Juror's  oath  dictated  a  verdict 
of  guilty  of  murder  in  the  second  degree, 
where  the  verdict  should  have  been  not 
guilty.  If  such  be  the  fact,  it  follows  that 
this  defendant  was  benefited,  not  prejudiced, 
by  the'  finding,  and  hence  ought  not  be  heard 
to  complain. 

It  is  said  that  "error  is  presumed  to  be  prej- 
udicial, unless  it  affirmatively  appears  that 
It  is  not"  Even  so,  this  Is  a  mere  artificial 
rule,  framed  for  the  protection  of  the  parties 
litigant  It  is  of  no  more  force  than  any 
other  similar  rule.  That  error  was  not  prej- 
udicial may  also  be  established  as  well  by 
rule  of  law  as  by  proof  of  facts,  and  the 
proper  application  of  the  rule  hereinbefore 
set  out — requiring  the  assumption  that  the 
Jury  followed  the  instructions  of  the  court — 
makes  It  affirmatively  appear  that  the  error 
was  not  prejudicial. 

I  am  of  the  opinion  that  the  Colorado  cases 
cited  in  support  of  the  conclusion  of  the 
majority  are  not  in  point,  and  those  cases 
cited  from  other  Jurisdictions,  which  are 
applicable,  are  based  upon  false  reasoning. 

I  am  amthorized  to  say  that  Mr.  Chief  Jus- 
tice GARRIGUES,  concurs  In  these  views. 


ANDERSON,  County  Judge,  v.  BOARD  OP 
COM'RS  OF  DOUGLAS  COUNTY. 
(No.  9212.) 

(Supreme  Court  of  Colorado.    Dec.  1,  1919. 
On  Petition  for  Rehearing,  Jan.  6,  1920.) 

1.  Statutes  135— Amendment  to  repeal- 
ed STATUTE  UPHELD  AS  INDEPENDENT  STAT- 
UTE. 

Laws  1913,  p.  160,  relating  to  salaries  of 
certain  officers,  is  not  invalid  because  it  attempt- 
ed to  amend  Laws  1891,  p.  307,  §  1,  which  was 
repealed  by  Laws  1906,  p.  174,  as  it  may  stand 
as  an  independent  statute;  its  purpose  being 
reasonably  clear  from  the  language  used,  al- 
though the  purpose  appears  in  that  part  of  the 
title  which  quotes  the  title  to  the  repealed  stat- 
ute. 

2.  Statutes  <S=125(6)  —  Matters  within 
scope  or  title. 

Classifications  of  counties  is  a  step  in  the 
constitutional  procedure  to  determine  the  com- 
pensation of  certain  county  officers,  and  any 
statute  treating  of  such  classification  is  germane 
to  the  general  subject  of  salaries  of  county  offi- 
cers. 

En  Banc. 

Error  to  District  Court,  Douglas  County; 
J.  W.  Sheafor,  Judge. 

Action  by  John  Anderson,  County  Judge  of 
Douglas  County,  against  the  Board  of  Coun- 


ty Commissioners  of  Douglas  County.  Judg- 
ment for  defendant  and  plaintiff  brings 
error.    Affirmed.  ■ 

William  Dillon,  of  Castle  Rock,  for  plain- 
tiff In  error. 

Harold  A.  Senter,  of  Parker,  and  L.  W. 
Cunningham,  of  Colorado  Springs,  for  de- 
fendant In  error. 

James  W.  McCreery,  Donald  C.  McCreery, 
and  Delph  B.  Carpenter,  all  of  Greeley, 
amid  curiae 

TELLER,  J.  Plaintiff  in  error  brought  an 
action  against  the  defendants  In  error  to  re- 
cover what  be  claimed  to  be  a  balance  of 
salary  due  him  for  services  as  county  judge. 
A  demurrer  to  the  complaint  was  sustained, 
and  Judgment  entered  accordingly.  The  case 
Is  now  here  for  review  upon  the  ruling  on 
the  demurrer. 

Plaintiff  in  error  was  allowed  a  salary  In 
accordance  with  the  provisions  of  chapter 
55  of  the  Laws  of  1913.  He  claims  that  said 
law  is  invalid  because,  as  he  asserts,  It  at- 
tempted to  amend  section  1  of  the  act  ap- 
proved April  6,  1891  (Laws  1891,  p.  307), 
which  said  section  had  been  repealed  by 
chapter  88  of  the  Laws  of  1905,  by  which  be 
claims  his  compensation  is  fixed.  In  reply 
to  counsel's  claim  that  the  act  of  1913  is 
void  for  the  reasons  above  stated,  the  de- 
fendants urge  that  although  It  purported  to 
amend  a  section  of  an  act  repealed  by  impli- 
cation, nevertheless  It  may  stand  as  an  In- 
dependent statute.  ■ 

Plaintiff  In  error  relies  upon  Wall  v.  Gar- 
rison, 11  Colo.  515,  19  Pac.  469,  which  holds 
that  an  attempted  amendment  of  a  section 
of  a  statute  which  has  been  repealed  Is  void. 
That  case,  however,  Is  not  determinative  of 
the  question  here  presented.  The  act  there 
under  consideration  is  entitled: 

"An  act  to  amend  chapter  59  of  the  General 
Laws,  and  to  repeal  all  laws  inconsistent  there- 
with."   Laws  1881,  p.  176. 

The  act  of  1913  here  In  question  Is  en- 
titled: 

"An  act  to  amend  section  1  of  an  act  enti- 
tled 'An  act  to  provide  for  the  payment  of  sal- 
aries to  certain  officers,  to  provide  for  the  dis- 
position of  certain  fees,  and  to  repeal  all  acts 
inconsistent  herewith,'  approved  April  6,  1891, 
and  to  repeal  all  acts  and  parts  of  acts  in  con- 
flict herewith." 

It  is  urged  that  this  title  Is  obnoxious  to 
article  5,  i  21,  of  the  Constitution,  In  that 
it  does  not  clearly  express  the  subject  of  the 
legislation.  In  Wall  v.  Garrison,  supra,  this 
court  held  that  the  act  could  not  stand  be- 
cause of  the  insufficiency  of  its  title.  It  will 
be  observed  that  there  no  one  is  advised, 
by  the  title,  of  the  real  subject  of  the  legis- 
lation. Resort  must  be  had  to  chapter  59  of 
the  General  Laws  to  ascertain  the  subject. 
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Here,  however,  the  title  of  the  amended  act 
is  recited  and  advises  every  one  of  the  sub- 
ject of  legislation.  The  role  Is  that  where 
an  act  deals  with  a  subject  at  large  and  ex- 
presses clearly  the  purpose  of  the  Legislature 
In  the  enactment,  it  must  be  upheld.  People 
v.  Board  of  Canvassers,  143  N.  X.  84,  37  N. 
E.  649. 

In  Colorado  F.  &  L.  S.  Co.  v.  Beerbohm,  43 
Colo.  464,  96  Pac.  443,  this  court  had  under 
consideration  the  question  of  the  sufficiency 
of  a  title  of  an  act  of  the  Legislature.  The 
title  there  involved  recited  the  title  of  the 
act  which  was  amended.  This  court  sus- 
tained the  amended  act,  holding  that  the  re- 
quirement of  the  Constitution  Is  met  if  the 
title  to  the  original  act  is — 

"sufficient  to  embrace  the  matters  covered  by 
the  provisions  of  the  amendatory  act;  in  other 
words,  the  amendment  is  valid  if  it  is  germane 
to  the  title  of  the  original  act." 

In  the  case  of  In  re  Breene,  14  Colo.  401, 
24  Pac.  3,  this  court  held  that  the  constitu- 
tional provision  here  In  question — 

"should  be  liberally  and  reasonably  interpreted, 
so  as  to  avert  the  evils  against  which  it  is 
aimed,  and  a£  the  same  time  avoid  unnecessarily 
obstructing  legislation." 

[1]  Under  the  rule  of  construction  thus 
laid  down,  we  are  required  to  sustain  the 
law  of  1913,  if  the  purpose  of  Its  enactment 
Is  reasonably  clear  from  the  language  used. 
There  is  no  doubt  that  the  Legislature  over- 
looked the  fact  that  the  law  of  1905  had  been 
substituted  for  the  act  of  1891  as  to  the 
matter  of  classification  of  counties.  It  Is 
equally  clear  that  the  Legislature  Intended  to 
legislate  upon  that  very  subject,  and  that 
such  legislation  was  for  the  purpose  of  fix- 
ing the  salaries  of  county  officers.  From 
the  title  of  the  act,  any  one  may  ascertain 
what  was  the  subject  which  the  Legislature 
had  under  consideration.  The  case  Is  clearly 
distinguishable  from  Wall  v.  Garrison,  su- 
pra, which  did  not  come  within  the  rule 
above  stated.  There  are  numerous  authori- 
ties to  support  the  position  now  taken  In 
this  case.  The  general  trend  of  authorities 
Is  to  the  effect  that  the  purpose  of  the  Legis- 
lature should  be  upheld,  where  it  can  be  done 
without  doing  violence  to  established  rules  of 
construction,  and  that  a  statute  which  deals 
fully  with  a  subject  of  legislation  should,  If 
reasonably  possible,  be  sustained  as  an  Inde- 
pendent statute. 

[2]  Classification  of  counties  Is  a  step  In 
the  constitutional  procedure  to  determine  the 
compensation  of  certain  county  officers,  and 
any  statute  treating  of  such  classification  is 
germane  to  the  general  subject  of  salaries 
of  county  officers.  It  is  unnecessary  to  con- 
sider whether  or  not  the  act  of  1905  repealed 
all  of  the  act  of  1891,  or  whether  certain 
portions  of  that  act  were  re-enacted.   It  is 
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sufficient  to  determine  that,  when  this  ac- 
tion was  brought,  the  act  of  1913  was  opera- 
tive, and  fixed  the  salary  of  plaintiff  in  error. 

There  was  no  error  In  the  sustaining  of 
the  demurrer  to  the  complaint,  and  the  judg- 
ment Is  accordingly  affirmed. 

Affirmed. 

On  Petition  for  Rehearing. 

Counsel  for  plaintiff  in  error  calls  atten- 
tion to  the  fact  that  the  counsel  who  ap- 
peared as  amlcl  curias  made  the  charge  that 
the  defense  In  the  trial  court  was  merely  pro 
forma,  and  he  urges  that  such  charge  Is  an 
injustice  to  the  defendants  and  their  counsel. 
We  find  nothing  In  the  record  to  support  the 
charge  referred  to.  The  case  presented  only 
a  question  of  law,  which  is  discussed  In  the 
briefs  with  earnestness  and  ability. 

The  case  is  now  decided  upon  one  of  the 
grounds  suggested  by  the  counsel  for  defend- 
ant in  error,  and  we  find  nothing  in.  the  case 
to  justify  criticism  of  them. 

Rehearing  denied. 


WINTER  CIGAR  CO.  v.  BEBMAN.  (No. 
9T10.) 

(Supreme  Court  of  Colorado.  Dec.  1,  1919. 
Rehearing  Denied  Jan.  5,  1920.) 

1.  Payment  oj=»76(4)— Whether  check  con- 
stituted PAYMENT  IN  FUIX  A  QUESTION  OF 
LAW. 

Whether  acceptance  by  plaintiff  of  checks, 
bearing  memorandum,  "your  indorsement  is  re- 
ceipt in  full  for  salary  in  full  to,"  giving  re- 
spective .dates,  constituted  full  payment,  was  a 
question  of  law. 

2.  Accord  and  satisfaction  «=»12(1)— Com- 
promise AND  SETTLEMENT  <S=>5(2)— BT  AC- 
CEPTANCE OP  CHECK  FOB  DISPUTED  AO- 
COUNT. 

Acceptance  by  plaintiff  of  checks  having 
memorandum,  "your  indorsement  is  receipt  in 
full  for  salary  in  full  to,"  giving  the  respective 
dates,  was  an  accord  and  satisfaction ;  the  ac- 
count being  In  dispute  and  unliquidated. 

Error  to  District  Court,  City  and  County 
of  Denver;  Clarence  J.  Morley,  Judge. 

Suit  by  Bernard  Berman  against  the  Win- 
ter Cigar  Company,  Judgment  for  plaintiff, 
and  defendant  brings  error.  Reversed. 

Garwood  &  Garwood  and  Harry  Sobol,  all 
of  Denver,  for  plaintiff  In  error. 

Nathaniel  Halpern,  of  Denver,  for  defend- 
ant In  error. 

TELLER,  J.  The  defendant  in  error 
brought  suit  against  the  plaintiff  in  error  for 
an  accounting,  claiming  an  unpaid  balance 
as  a  commission  salesman. 
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The  defense,  among  other  things,  was  that 
the  plaintiff  had  been  paid  every  month  his 
commissions  for  the  previous  month  by  a 
check  marked  "Balance  in  full." 

Upon  the  trial  there  were  Introduced  in  evi- 
dence eight  checks,  to  the  order  of  the  plain- 
tiff, each  of  which  bore  the  following  memo- 
randum :  "Tour  indorsement  is  receipt  in  full 
for  salary  In  full  to" — giving  the  respective 
dates. 

The  plaintiff  testified  that,  when  he  re- 
ceived these  checks,  he  knew  they  did  not 
cover  his  full  account,  and  that  he  made  pro- 
test upon  that  ground. 

The  court  submitted  to  the  Jury  the  ques- 
tion whether  or  not  the  checks  thus  marked, 
which  had  been  indorsed  and  paid  to  the 
plaintiff,  constituted  full  payment  The  jury 
answered  the  question  in  the  negative.  The 
court  thereupon  ordered  a  reference,  and  up- 
on the  findings  of  the  referee  entered  Judg- 
ment for  $749.32. 

The  submission  to  the  jury  of  the  question 
as  to  the  effect  of  the  plaintiff's  acceptance 
of  the  checks  in  question  is  assigned  as  error. 

[1]  That  question  is  one  of  law,  not  of  fact, 
and  should  have  been  answered  by  the  court 
in  the  affirmative.  New  York  Life  Co.  v.  Mac- 
Donald,  62  Colo.  67,  160  Pac.  193 ;  Colorado 
Tent  &  Awning  Co.  v.  Denver  Country  Club, 
176  Pao.  494. 

[2]  The  record  shows  by  the  plaintiff's  own 
testimony  that  the  account  was  in  dispute  and 
unliquidated.  That  being  so,  the  acceptance 
of  the  checks  was  an  accord  and  satisfaction. 

The  judgment  is  accordingly  reversed. 

Reversed. 

GARRIGUES,  C.  X,  and  BURKE,  X,  con- 
cur. 


NORTHERN  COLORADO  IRR.  CO. 
REUTER.   (No.  9422.) 

(Supreme  Court  of  Colorado.    Dec  1,  1919. 
Rehearing  Denied  Jan.  5,  1920.) 

1.  Waters  and  water  courses  <S=157 — Oral 

LICENSE  TO  BBIDOE  IRRIGATION  DITCH  IRREV- 
OCABLE WHEN  ACTED  ON. 

An  oral  license  to  a  landowner  by  an  irriga- 
tion company  to  bridge  its  ditch,  when  acted  up- 
on and  fully  executed,  became  irrevocable. 

2.  Waters  and  water  courses  <8=>244 — Irri- 
gation COMPANY  LIABLE  FOR  DESTRUCTION 
OF  BRIDGE  CONSTRUCTED  BT  PERMISSION. 

Where  a  landowner  had  permission  from  an 
irrigation  company  to  bridge  its  ditch,  the  bridge 
constructed  by  bim  was  rightfully  in  position 
until  such  time  as  its  alleged  interference  with 
the  flow  of  water  in  the  ditch  could  be  legally 
determined,  and  it  could  not  be  removed  by  the 
company  on  its  own  motion  arbitrarily  and  by 
force  and  violence. 


3.  Waters  and  water  courses  <S=244  — 
Measure  of  damages  for  destruction  of 
bridge  over  irrigation  ditch  stated. 

Where  a  landowner  bridged  an  irrigation 
company's  ditch  by  permission,  and  later  the 
bridge  was  wrongfully  removed  by  the  company, 
the  measure  of  the  landowner's  damages  was 
the  difference  between  the  rental  value  of  the 
land  for  the  period  involved  with  the  bridge  in 
place  and  its  rental  value  after  destruction  of 
the  bridge,  with  the  actual  value  of  the  bridge 
when  destroyed. 

4.  Appeal  and  error  €=31067— Trial  «J=>216 
—Failure  to  give  instruction  on  measure 
of  damages  prejudicial  error. 

In  an  action  against  an  irrigation  company 
for  its  wrongful  destruction  of  a  landowner's 
bridge  over  its  ditch  constructed  pursuant  to 
license,  the  court  should  have  correctly  instruct- 
ed the  jury  of  its  own  motion  on  the  measure 
of  damages,  and  failure  to  do  so  necessitates 
reversal  of  judgment  for  the  landowner. 

Error  to  District  Court,  Arapahoe  County ; 
Jesse  O.  Wiley,  Judge. 

Suit  by  Paul  Reuter  against  the  Northern 
Colorado  Irrigation  Company.  To  review 
judgment  for  plaintiff,  defendant  brings  er- 
ror. Reversed  and  cause  remanded. 

H.  L.  Shattuck,  Owen  &  Clark,  and  J.  H. 
Burkhardt,  all  of  Denver,  for  plaintiff  in 
error. 

Ralph  EL  O.  Eerwin  and  John  P.  Akolt, 
both  of  Denver,  for  defendant  in  error. 

BAILEY,  J.  Suit  was  by  Paul  Reuter  to 
recover  damages  for  the  alleged  destruction 
of  a  bridge  built  by  him  across  an  irrigating 
canal  belonging  to  plaintiff  in  error.  The 
canal  divides  into  two  parts  certain  land 
owned  by  Reuter,  in  Arapahoe  County.  The 
complaint  originally  contained  two  causes 
of  action,  one  in  trespass  and  one  in  eject- 
ment, the  latter  was  abandoned.  The  jury 
found  the  issues  generally  in  favor  of  the 
plaintiff,  and  returned  answers  to  certain 
special  interrogatories.  By  the  verdict  actual 
damages  were  assessed  in  the  sum  of 
$1,225.00,  and  plaintiff  was  also  allowed 
$1,000.00  exemplary  damages.  The  latter, 
however,  was  remitted  by  the  court,  and  the 
judgment  was  entered  for  $1,225.00,  which  is 
here  for  review. 

Numerous  errors  and  cross  errors  have 
been  assigned  and  argued,  but  we  shall  dis- 
cuss only  such  as  are  decisive  of  the  case. 
It  appears  that  a  quitclaim  deed  to  a  strip 
of  ground  one  hundred  feet  wide  across  the 
land,  which  the  plaintiff  now  owns  was  given 
the  defendant  company  in  1883,  when  such 
land  was  supposed  to  be  a  part  of  a  certain 
government  land  grant  to  a  railroad  com- 
pany; later,  after  the  ditch  had  been  con- 
structed and  in  operation,  the  grant  was 
canceled  and  the  land  opened  to  settlement. 
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subject  to  vested  ditch  rights;  the  eighty 
acres  here  Involved  were  filed  upon  as  a 
homestead  by  the  grantor  of  Reuter. 

It  Is  contended  by  the  company  that  It  has 
title  In  fee*  to  the  right  of  way,  under  color  of 
title  through  the  quitclaim  deed,  and  payment 
of  all  taxes  assessed  upon  such  strip  for  seven 
successive  years,  immediately  preceding  the 
commencement  of  this  action.  This  claim  Is 
denied  by  Reuter  upon  the  theory  that  the 
withdrawal  by  the  government  of  the  grant 
upon  which  the  title  of  the  company  depends, 
and  the  payment  of  taxes  after  title  bad  is- 
sued to  the  grantor  of  Reuter  by  both  such 
grantor  and  by  Reuter,  after  the  latter  be- 
came owner  of  the  tract,  estops  the  irri- 
gation company  from  claiming  that  the  pay- 
ment of  taxes  for  the  seven  years  In  question 
could  have  been  in  good  faith. 

[1]  It  is  immaterial  for  the. purposes  of  this 
case  whether  the  company  has  a  fee  to  the 
hundred  foot  strip,  or  a  mere  right  of  way, 
because,  from  stipulated  facts,  it  appears  that 
Reuter  built  the  bridge  by  permission,  and, 
to  some  extent  at  least,  under  the  direct 
supervision  of  the  company.  Since  the  per- 
mission to  construct  the  bridge  was  oral,  it 
is  contended  that  the  license  might  be  re- 
voked at  any  time,  and  cases  from  other  ju- 
risdictions are  cited  as  authority  to  estab- 
lish this  point  Here,  however,  it  has  repeat- 
edly been  held  that  an  oral  license,  when  act- 
ed upon  and  fully  executed,  becomes  under 
such  circumstances  irrevocable. 

In  Graybill  v.  Corlett,  60  Colo.  551,  at  page 
553,  154  Pac.  730,  at  page  731,  it  is  said: 

"It  is  too  well  settled  to  require  discussion 
that  under  the  circumstances  above  stated  a 
licensee  holds  under  an  irrevocable  license,  and 
his  right  is  as  valid  as  if  acquired  by  grant. 
De  Graffenried  v.  Savage,  9  Colo.  App.  131, 
47  Pac.  902;  Tynon  v.  Despain,  22  Colo.  240, 
43  Pac.  1039." 

The  following  decisions  are  to  the  same  ef- 
fect :  Gyra  v.  Windier,  40  Colo.  366,  91  Pac. 
36,  13  Ann.  Cas.  841;  Arthur  Irr.  Co.,  v. 
Strayer,  50  Colo.  371,  115  Pac.  724;  D.  &  R. 
G.  R.  Co.  v.  Doelz,  49  Colo.  48,  111  Pac  595 ; 
and  Croke  v.  American  Nat.  Bank,  18  Colo. 
App.  3,  70  Pac.  229. 

[2]  It  is  clear,  therefore,  that  plaintiff  hav- 
ing had  permission  to  construct  the  bridge, 
the  structure  was  rightfully  there,  until  such 
time  as  its  alleged  interference  with  the  flow 
of  water  in  the  ditch  could  be  legally  deter- 
mined, and  that  it  could  not  be  removed  by 
the  Irrigation  company  upon  Its  own  motion, 
arbitrarily  and  by  force  and  violence. 

Whether  the  bridge  might  have  been  main- 
tained against  the  will  of  the  irrigation  com- 
pany, regardless  of  whether  It  interferes  with 
the  duty  of  the  company  to  supply  water  for 
irrigation,  and  the  successful  maintenance 
and  safety  of  the  ditch,  is  not  here  involved, 


and  we  therefore  express  no  opinion  on  that 
point  It  Is  plain,  however,  that  in  the  face 
of  the  executed  oral  license,  the  bridge  could 
not  summarily  and  by  force  be  done  away 
with,  but  that  if  it  could  properly  be  removed 
at  all,  It  should  have  been  done  through 
legal  and  orderly  process. 

[3, 4]  The  Judgment  must  be  reversed  for 
failure  of  the  court  to  correctly  state  the 
rule  by  which  the  damages  to  plaintiff,  If 
any,  should  have  been  determined.  The  cor- 
rect measure  would  be  the  difference  between 
the  rental  value  of  the  land,  for  the  period 
Involved,  with  the  bridge  in  place,  and  the 
rental  value  thereof  after  the  destruction  of 
the  bridge,  together  with  the  actual  value 
of  the  bridge  at  the  time  It  was  destroyed. 
The  court  should  have  correctly  Instructed 
the  jury,  of  its  own  motion,  upon  the  measure . 
of  damages,  and  its  failure  to  do  so  neces- 
sitates a  reversal  of  the  Judgment 

Judgment  reversed  and  cause  remanded. 

GARRIGUES,  C.  J.,  and  BURKE,  J., 
concur. 


WEBB  et  al.  v.  WILD  CAT  LATERAL 
DITCH  CO.    (No.  9453.) 

(Supreme  Court  of  Colorado.    Dec.  1,  1919. 
Rehearing  Denied  Jan.  5,  1920.) 

1.  Watebs  and  water  courses  ®=>152(8)— 
Evidence  establishing  ancient  bight  in 

IRRIGATION  DITCH. 

In  an  action  to  quiet  title,  and  to  oust  de- 
fendant ditch  company  and  others  from  ease- 
ment or  right  of  way  for  a  ditch  constructed  and 
in  use  on  the  land,  evidence  held  sufficient  to 
establish  the  ancient  right  claimed  by  defend-  ' 
ant  ditch  company. 

2.  Appeal  and  ebeok  «=>856(1)— Affirmance 
on  point  of  fact  not  found  below. 

Though  the  trial  court  made  no  findings  on 
a  question  of  fact  the  Supreme  Court  to  affirm 
its  judgment,  may  do  so  properly  on  such  claim 
of  fact  which  it  is  convinced  the  proofs  fully 
support 

3.  Principal  and  agent  ajs-J^flJ-rNo  re- 
pudiation of  agent's  acts  after  recogni- 
tion OF  AUTHORITY. 

An  oral  license  to  construct  an  irrigation 
ditch,  given  a  ditch  company  by  landowners 
through  their  duly  authorized  agent,  after  the 
ditch  had  been  renewed  and  again  put  to  use, 
could  not  be  revoked,  or  the  agent's  act  re- 
pudiated, by  the  landowners,  who  will  not  be 
heard  to  deny  the  power  of  their  agent  to  bind 
them  after  having  recognized  it 

4.  Waters  and  water  courses  ®=>157— Ex- 
ecuted  PAROL  LICENSE  IRREVOCABLE. 

A  parol  license,  from  a  landowner  to  a 
ditch  company,  to  construct  or  extend  an  irri- 
gation ditch,  having  been  fully  executed,  is  ir- 
revocable. 
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Error  to  District  Court,  Weld  Comity;  Rob- 
ert G.  Strong,  Judge. 

Action  by  Maud  Howard  Webb  and  others 
against  the  Wild  Cat  Lateral  J>ltch  Company 
and  others.  To  review  a  judgment  for  de- 
fendant Ditch  Company,  plaintiffs  bring  er- 
ror. Affirmed. 

Charles  H.  Haines,  of  Denver,  for  plaintiffs 
in  error. 

Elbert  C.  Smith,  of  Greeley,  for  defendant 
in  error. 

BAILEY,  J.  Plaintiffs  brought  this  ac- 
tion to  quiet  title  to  land  in  Weld  County 
against  any  adverse  claim  of  defendant  ditch 
company,  Joe  Lee,  and  other  Individual  de- 
fendants, and  to  oust  them  from  an  easement 
or  right  of  way  for  a  ditch  already  construc- 
ted and  In  use  upon  such  land.  The  default 
of  the  defendants,  except  the  ditch  company, 
was  entered,  and  as  to  It  the  court  found  that 
it  had  an  easement  for  an  irrigating  ditch 
over  the  land  owned  by  plaintiffs.  That  such 
easement  was  acquired  by  parol  license  from 
their  agent,  one  R.  E.  Hah,  which  license  had 
been  perfected  by  entry  upon  the  construc- 
tion and  use  of  the  ditch  in  question. across 
and  through  such  land.  Judgment  was  enter- 
ed accordingly,  and  plaintiffs  bring  It  here  for 
review. 

It  is  contended  that  Hall,  who  was  the 
agent  and  general  manager  of  plaintiffs,  for 
the  purpose  of  looking  after  and  managing 
this  land,  had  no  authority  to  give  the  ditch 
company  leave  to  construct  a  ditch  over  It, 
and  that,  therefore,  everything  which  was 
done  by  that  company  under  such  claimed 
license  was  unlawful  and  In  trespass.  The 
company  urges  that  plaintiffs  are  estopped 
.  to  deny  authority  in  Hall  to  grant  such  li- 
cense, that  an  executed  parol  license  Is  with- 
out the  statute  of  frauds,  and  that  the  ditch 
was  in  reality  reconstructed  and  used  under 
an  ancient  and  unabandoned  right. 

LI,  2]  The  ancient  right  seems  to  be  based 
upon  the  following  facts:  C.  P.  Howard,  fa- 
ther of  the  Howard  sisters,  plaintiffs  herein, 
owned  the  land,  which  now  belongs  wholly  to 
Joe  Lee,  Jointly  with  the  latter;  upon  the 
death  of  Howard  these  daughters,  the  plain- 
tiffs, sold  the  interest  in  that  land  which 
they  inherited  from  the  father,  to  Lee;  while 
Howard  and  L^e  were  joint  owners  the  ditch 
In  question  was  constructed  and  used  for 
the  purpose  of  irrigating  the  Howard  and 
Lee  land;  that  Lee  had  transferred  all  his 
right,  title  and  interest  in  the  ditch,  including 
the  right  and  interest  therein  acquired  by 
purchase  from  the  Howard  sisters,  to  the 
defendant  ditch  company.  It  Is  clear  from 
the  evidence  that  the  right  of  way  now  in 
dispute  existed  and  was  in  use  at  the  time 
Lee  and  Howard  Jointly  owned  the  quarter 
section  now  owned  exclusively  by  Lee;  and 
that  fact  was  never  questioned  nor  disputed 
by  the  father  of  plaintiffs  In  his  lifetime. 


Although  the  ditch  appears  to  have  lain  Idle 
for  some  years,  there  Is  no  proof  at  all  of  an 
abandonment.  We  are,  therefore,  of  opinion 
that  the  evidence  Is  ample  to  establish  the 
ancient  right  claimed  by  defendant  company, 
and  that  upon  this  theory  the  judgment 
should  be  amrmed.  Although  the  trial  court 
appears  to  have  made  no  findings,  one  way  or 
the  other,  on  this  question,  still  the  court, 
for  the  purpose  of  atnrmlng  the  Judgment 
of  the  trial  court,  may  properly  upon  such 
claim,  as  It  is  convinced  that  the  proofs 
fully  warrant  and  support  It 

[3, 4]  It  Is  unnecessary,  however,  to  rest 
our  decision  upon  the  fact  of  the  existence  of 
the  ancient  right  of  way  alone,  as  It  appears 
that  a  license  was  given  the  ditch  company 
by  Hall  to  extend  the  ditch,  as  was  done,  as 
the  general  agent  of  plaintiffs,  he  having  for 
several  years  acted  In  that  capacity  in  refer- 
ence to  this  land.  His  apparent  authority 
was  ample,  as  shown  by  the  record,  to  war- 
rant him  In  giving  such  license.  There  is 
nothing  to  Indicate  that  his  principals  ever 
denied  such  authority,  or  repudiated  any  of 
his  acts,  some  of  which  were  of  equal  import- 
ance and  dignity  with  the  one  -under  dis- 
cussion, save  in  this  Instance,  and  then  only 
after  the  ditch  had  been  renewed  and  again 
put  to  use,  and  it  was  then  too  late.  Under 
such  circumstances  they  will  not  be  heard  to 
deny  the  power  of  their  agent  to  thus  bind 
them.  State  Ins.  Co.  v.  Dubois,  7  Colo.  App. 
214,  44  Pac.  766;  El  Paso  Co.  v.  Colo.  Co., 
171  Fed.  20,  96  C.  C.  A.  262;  Silver  Mining 
Co.  v.  Anderson,  51  Colo.  298,  117  Pac.  173. 
That  the  ditch  was  constructed  under  an  oral 
license  is  immaterial,  because  It  is  here  the 
settled  law  that  a  parol  license  fully  executed 
Is  irrevocable.  Graybill  v.  Corlett,  60  Colo. 
551,  154  Pac.  730;  De  Graffenreid  v.  Savage, 
9  Colo.  App.  131,  47  Pac.  902 ;  Tynon  v.  Des- 
pain,  22  Colo.  240,  43  Pac.  1039;  Gyra  v. 
Windier,  40  Colo.  366,  91  Pac.  36, 13  Ann.  Cas. 
841. 

The  argument  of  plaintiffs  In  error  that 
Hall  had  no  authority  to  give,  such  license  is 
not  of  force,  for  upon  the  undisputed  facts 
plaintiffs  are  clearly  estopped  from'  asserting 
the  contrary.  Upon  the  whole  record  there 
can  be  no  possibility  of  doubt  that  a  person 
dealing  with  Hall,  as  the  agent  of  plaintiffs, 
was  entirely  justified  In  believing  that  he 
had  full  authority  and  power  to  give  such  li- 
cense as  was  given.  So,  manifestly,  plain- 
tiffs should  not  now  be  heard  to  repudiate 
the  action  which  Hall  took  in  this  connection, 
and  therefore,  the  defendant  was  not  a 
trespasser,  and  the  suit  in  ouster  will  not  He. 
Whether  plaintiffs  have  an  action  in  dam- 
ages for  the  value  of  any  land  taken  we  do 
not  decide,  as  that  matter  is  not  here  in- 
volved. 

Judgment  affirmed. 

GARRIGUES,  a  J.,  and  ALLEN,  X,  con- 
cur. 
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SKWELL  v.  SEWELL  at  aL  (No.  16630.) 
(Supreme  Coart  of  Washington.  Jan.  2,  1920.) 

1.  Tbdstb  «=»44(2)— Evidence  iNStrrnciiKT 

TO  SHOW  TRANSFER  OF  BEALTT  AND  STOCK 
IN  TRUST.* 

Evidence  held  to  show  that,  realty  and  cor- 
porate stock  were  transferred  by  plaintiff  son 
to  his  mother,  a  defendant,  either  to  pat  it  out 
of  his  hands,  so  as  to  avoid  any  judgments 
against  him  by  third  parties,  or  was  transferred 
for  some  consideration,  and  not,  as  he  claimed, 
under  an  agreement  that  the  mother  should  hold 
in  trust  for  him. 

2.  Fraudulent  conveyances  <8=>174(3)— No 

RECOVERY  OF  STOCK  TRANSFERRED  FRAUDU- 
LENTLY OB  FOR  CONSIDERATION. 

Where  plaintiff  son  transferred  corporate 
stock  to  his  mother,  either  to  put  it  out  of 
his  hands,  so  as  to  avoid  any  judgment  against 
him  by  third  parties,  or  transferred  it  for 
Borne  consideration,  he  cannot  recover  the  stock 
on  the  theory  that  tits  mother  holds  it  in  trust 
for  him. 

8.  Trusts  «=»44(3)— Parol  evidence  to  es- 
tablish TRUST  IfUST  BE  CLEAR. 
To  establish  a  trust  by  parol,  the  evidence 
must  be  clear,  cogent,  and  convincing. 

Department  2. 

Appeal  from  Superior  Court,  King  County; 
John  8.  Jurey,  Judge. 

Action  by  Charles  W.  Sewell  against  Lil- 
lian Sewell  and  others.  From  Judgment  for 
plaintiff,  the  named  defendant  appeals.  Judg- 
ment reversed,  and  cause  remanded,  with  In- 
structions to  dismiss  the  action. 

Kerr  ft  McCord  and  Stephen  &  Carey,  all 
of  Seattle,  for  appellant 

Alexander  ft  Bandy,  of  Seattle,  for  re- 
spondent 

MOUNT,  J.  The  object  of  this  action  was 
to  have  certain  real  estate  and  certain  snares 
of  stock  of  the  Pacific  Coast  Stamp  Works, 
held  by  the  defendant  Lillian  Sewell,  declared 
to  be  held  by  her  In  trust  for  the  plaintiff. 
Upon  issues  joined  the  case  was  tried  to  the 
court  and  at  the  conclusion  of  the  evidence 
the  trial  court  found  that  the  real  estate  and 
shares  of  stock  were  held  in  trust  by  the  de- 
fendant for  the  benefit  of  the  plaintiff.  The 
defendant  Lillian  Sewell  has  appealed  from 
that  judgment. 

The  controlling  facts  may  be  briefly  stated 
as  follows:  All  the  stock  of  the  Pacific  Coast 
Stamp  Works,  a  corporation,  was  held  by  the 
respondent  and  his  mother,  the  appellant 
The  capital  stock  of  this  corporation  was  di- 
vided into  200  shares,  of  which  the  respondent 
held  69  shares  and  his  mother  131  shares. 
Dp  to  December  10, 1914,  the  business  of  the 
corporation  in  Seattle  had  been  managed  en- 
tirely by  the  respondent   He  had  unlimited 


access  to  the  cash  and  all  the  business  of  the 
corporation.  About  that  time  the  respondent 
had  permitted  bills  of  the  corporation  to  re- 
main unpaid,  had  spent  more  money  than  his 
salary  in  fast  living,  and  bis  mother  had  been 
informed  that  he  was  about  to  bet  sued. 
Thereupon,  on  the  10th  day  of  December, 
1914,  he  transferred,  by  an  assignment  re- 
citing that  the  transfer  was  for  a  valuable 
consideration,  68  shares  of  his  stock  to  his 
mother.  His  version  of  this  transfer,  as  relat- 
ed in  the  abstract  of  the  record,  is  as  follows: 

"Regarding  the  transfer  of  the  stock,  she  dis- 
covered that  I  was  keeping  company  with  a  wo- 
man of  whom  she  had  not  approved.  One  thing 
led  to  another,  and  there  was  considerable  dis- 
cussion about  it.  She  repeated  gossip  she  had 
heard.  She  informed  me  that  as  this  woman 
could  not  get  any  more  money  out  of  me,  she 
was  going  to  sue  me,  and  mother  suggested  that 
for  the  benefit  of  the  business  I  had  better  turn 
my  stock  over  to  her  and  let  her  keep  it  until 
the  thing  had  blown  over.  When  mother  said 
this  woman  could  not  get  any  more  money  out 
of  me,  she  meant  I  had  been  spending  all  my 
salary  and  what  other  money  I  could  get  my 
hands  on  for  this  woman.  Prior  to  this  trans- 
fer of  stock,  nothing  was  done  about  shutting 
off  my  financial  supply.  Shortly  after  this  trou- 
ble mother  arranged  to  countersign  the  checks. 
I  transferred  the  stock  to  her,  as  she  suggest- 
ed, to  keep  peace  in  the  family.  I  continued 
to  manage  the  business,  with  no  change,  except 
mother  countersigned  the  checks." 

[1-S]  His  mother's  version  of  the  transfer 
was  substantially  to  the  effect  that  at  this 
time,  on  account  of  her  son's  extravagance, 
the  financial  condition  of  the  corporation  was 
approaching  Insolvency;  that  she  told  her  son 
she  had  put  all  the  money  in  the  business 
that  she  was  going  to  put  Into  it;  that  she 
would  not  put  any  more  money  into  it  unless 
the  management  of  the  business  was  changed; 
that  he  thereupon  agreed  to  transfer  to  her 
all  bis  shares,  except  1  share,  in  considera- 
tion that  she  assume  the  obligations  and  liq- 
uidate the  debts  of  the  corporation.  The 
evidence  shows  that  at  about  this  time  she 
employed  a  bookkeeper  whose  duty  it  was  to 
assist  her  son  in  the  management  of  the 
company ;  that  her  son  was  not  permitted  to 
draw  any  cheeks;  that  she  was  required  to 
countersign  all  checks  drawn  by  the  corpora- 
tion; that  afterwards  the  business  of  the 
company  was  conducted  in  that  way  until  it 
finally  paid  all  the  debts  that  were  owing. 
The  businesss  of  the  company  thereafter 
seemed  to  prosper.  The  record  shows  that 
soon  after  the  transfer  of  those  shares  of 
stock  the  Interest  of  the  respondent  in  certain 
real  estate  was  deeded  to  his  mother.  She 
had  nothing  to  do  with  the  transfer.  She 
says  she  paid  no  consideration  for  the  deed; 
she  did  not  know  it  was  being  transferred  to 
her  until  after  the  deed  had  been  made  and 
recorded  and  returned  to  her  by  direction  of 
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her  son.  She  testified  that  after  the  title  was 
placed  In  her  name  she  paid  some  $530  of 
debts  of  her  sqn  on  account  of  this  real  estate. 
In  August  of  '  1918  some  dispute  arose  be- 
tween the  respondent  and  his  mother  In  re- 
gard to  a  sale  of  part  of  the  business.  The 
respondent  claimed  an  Interest  therein,  which 
she  denied.  The  respondent  thereupon,  with- 
out informing  his  mother,  drew  and  cashed 
a  check  for  some  $650  and  disappeared.  He 
was  gone  from  the  city  for  about  six  weeks. 
From  that  time  until  the  trial  of  this  case  in 
March  of  1919  the  appellant  did  not  see  her 
son.  In  the  meantime  he  brought  this  action 
against  her. 

Many  other  facts  were  shown  in  the  testi- 
mony at  the  trial  regarding  the  manner  In 
which  the  Pacific  Coast  Stamp  Works  had 
been  built  up;  how  the  mother  had  furnished 
the  money  and  the  son  had  managed  the  busi- 
ness for  a  long  period  of  years.  But  this,  we 
think,  is  entirely  immaterial  to  i  the  issue. 
The  principal  and  real  issue  in  the  case  is 
whether  or  not  this  stock  and  this  real  estate 
were  transferred  to  the  mother  in  trust,  to  be 
held  by  her  until  demanded  by  her  son.  The 
respondent  alleges  that  they  were  bo  held. 
The  appellant  vigorously  denies  that  there 
was  any  trust.  We  think  the  evidence  on  the 
part  of  the  respondent  is  not  sufficient  to 
show  that  there  was  any  trust  agreement. 
He  says  he  transferred  the  stock  to  his  mo- 
ther at  bis  mother's  request  in  order,  to  keep 
peace  in  the  family,  or  words  to  that  effect 
The  inference  to  be  drawn  from  his  whole 
testimony  is  that  his  mother  was  dissatisfied 
with  his  conduct;  that  in  order  to  prevent 
some  other  person  from  acquiring  the  stock 
by  means  of  salt  or  otherwise,  she  Insisted 
that  he  transfer  the  stock  to  her.  Her  reason 
for  the  transfer  of  the  stock  is  somewhat  dif- 
ferent; but  we  are  satisfied  from  the  Whole 
record  that  the  stock  was  transferred  by  the 
respondent  to  his  mother,  either  to  put  it  out 
of  his  bands,  so  as  to  avoid  any  judgment 
which  might  be  bad  against  him  by  third  par- 
ties, or  it  was  transferred  for  some  considera- 
tion. In  either  event  there  can  be  no  recov- 
ery. This  court  has  held,  in  common  with 
other  courts,  that  in  order  to  establish  a  trust 
by  parol  the  evidence  must  be  clear,  cogent, 
and  convincing.  Denny  v.  Holden,  55  Wash. 
22, 103  Pac.  1109;  Adley  v.  Pletcher,  55  Wash. 
82,  101  Pac.  167;  Herrlford  v.  Herrlford,  78 
Wash.  429,  139  Pac.  212. 

The  respondent  asserts  that  he  transferred 
the  stock  to  his  mother  in  order  to  keep  peace 
in  the  family.  The  mother's  version  is  differ- 
ent. She  claims  that  it  was  transferred  for 
a  consideration,  namely,  that  she  should  as- 
sume the  obligations  and  keep  the  business 
going.  But  to  either  event  there  is  no  clear, 
cogent,  or  convincing  evidence  that  a  trust  of 
any  kind  was  created  by  the  transfer.  It 


appears  that  after  the  transfer  had  been 
made  the  appellant  desired  some  money,  and 
her  son  suggested  that  a  dividend  be  declared 
of  something  over  $900.  He  testifies  that  a 
dividend  was  declared ;  that  be  credited  him- 
self with  one  half  thereof  and  his  mother  with 
the  other  half,  but  that  she  obtained  all  of 
the  money.  It  Is  argued  by  the  respondent 
that  this  Is  evidence  of  the  fact  that  the 
stock  was  held  In  trust  by  the  mother.  Con- 
ceding this  to  be  a  circumstance,  it  is  a  very 
slight  one.  It  does  not  furnish  clear  and  con- 
vincing evidence  of  a  trust.  We  have  care- 
fully read  the  abstracts  of  the  evidence  in 
the  case,  and  are  convinced  that  there  is  not 
sufficient  evidence  that  these  parties,  at  the 
time  the  transfers  were  made,  intended  that 
the  appellant  should  hold  either  the  real  es- 
tate or  the  stock  of  the  corporation  in  trust 
to  be  delivered  up  to  the  respondent  upon 
demand.  We  think  the  trial  court  was  in 
error  to  so  holding. 

The  Judgment  is  therefore  reversed,  and  the 
cause  remanded,  with  instructions  to  dismiss 
the  action. 

HOLCOMB,  O.  J.,  and  BRIDGES  and 
FULLBRTON,  JJ.,  concur. 


STATE  v.  HBRWITZ.  (No.  15431.) 
(Supreme  Court  of  Washington.  Dec.  22, 1919.) 

1.  Criminal  law  «=>655(5)— Rebuke  or  de- 
fendant's COUNSEL  JUSTIFIED. 

Where  defendant's  counsel  on  cross-exam- 
ination made  an  emphatic  statement  as  to  his 
belief  concerning  a  matter  which  was  the  sub- 
ject of  inquiry,  it  was  not  inappropriate  for  the 
court  to  remind  him  that  he  had  better  be  sworn 
before  testifying. 

2.  Criminal  law  <3=>656(3)— Giving  season 
fob  excluding  exhibits  not  krbob. 

Where  at  time  gold  pieces  and  pennant  were 
offered  in  evidence  their  materiality  did  not  ap- 
pear, there  was  no  error  in  the  remark  of  the 
court:  "I  do  not  think  they  are  material  unless 
disputed.  They  might  become  material"— the 
gold  pieces  being  later  admitted  without  objec- 
tion. 

3.  Criminal  law  <3=»656(3)— Giving  seasons 
fob  excluding  exhibits  no  comment  on 

evidence. 

Where  materiality  of  exhibits  offered  In  evi- 
dence did  not  appear,  it  was  not  a  comment  on 
the  evidence  within  the  meaning  of  the  consti- 
tutional prohibition  for  the  court  to  give  reason 
for  excluding  them. 

4.  Criminal  law  «S=>656(5)  —  Remark  of 

COUBT  THAT  WITNESS  WAS  PERFECTLY  CREDI- 
BLE COMMENT  ON  EVIDENCE. 

Where  the  credibility  of  defendant  and  wit- 
nesses being  cross-examined  was  at  issue,  it  was 
reversible  error  for  the  court  to  state  that  wit- 
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nesa  being  cross-examined  was  a  "perfectly 
credible  witness  before  this  court" ;  the  remark 
being  a  comment  on  a  question  of  fact,  contrary 
to  Const,  art  4,  §  16. 

5.  Criminal  law  <8=»il6©%  (12)— Remark  or 

COURT  THAT  WITNESS  WAS  CREDIBLE  HOT 
CUBED  BY  INSTRUCTIONS. 

Where  credibility  of  defendant  and  witness 
being  cross-examined  was  in-  issue,  court's  re- 
mark that  witness  being  cross-examined  was 
"a  perfectly  credible  witness"  was  not  cured  by 
instruction  at  time  exception  was  taken  that 
remark  was  to  be  given  no  consideration,  and 
by  general  instructions  that  jurors  are  exclusive 
judges  of  credibility  of  witnesses. 

6.  Criminal  law  <8=>789(17)  —  Correct  in- 
struction ON  REASONABLE  DOUBT  SHOULD 
HAVE  BEEN  GIVEN. 

Defendant's  instruction,  in  effect  that  a  rea- 
sonable doubt  could  arise  from  a  lack  of  evi- 
dence aa  well  as  from  the  evidence  given  to  the 
jury  where  not  covered  by  the  instructions  giv- 
en, should  not  have  been  refused. 

Department  2. 

Appeal  from  Superior  Court,  King  County ; 
A.  W.  Frater,  Judge. 

Jake  Herwite  was  convicted  of  larceny, 
and  he  appeals.  Reversed,  and  new  trial 
awarded. 

Jones,  Rlddell  &  Brackett,  Paul  Carrigan, 
and  Piles  &  Halverstadt,  all  of  Seattle,  for 
appellant 

Fred  C.  Brown  and  John  D.  Carmody,  both 
of  Seattle,  for  the  State. 

FUU/HRTON,  J.  The  appellant  was  con- 
victed of  larceny  and  appeals  from  the  judg- 
ment and  sentence  pronounced  against  him. 

The  appellant  conducts  a  pawnshop  in  the 
city  of  Seattle.  One  Tyrrell  on  three  sep- 
arate occasions  purchased  from  him  gold 
coins  for  currency,  paying  a  premium  of  6 
per  cent  On  one  of  these  occasions  the  ap- 
pellant told  Tyrrell  that  he  could  procure  for 
him  all  of  the  gold  he  wished  for  a  like 
premium.  At  a  day  later  than  the  last  of 
these  purchases,  Tyrrell,  according  to  his" 
testimony,  left  with  the  appellant  $800  in 
currency,  for  which  the  appellant  agreed  to 
procure  for  him  a  like  amount  In  gold  coin, 
to  be  delivered  In  the  afternoon  of  the  same 
day  on  his  paying  the  usual  premium.  The 
appellant  did  not  procure  the  coin  as  agreed, 
nor  at  any  time,  and  refused  to  return  the 
currency.  It  was  for  the  larceny  of  the  cur- 
rency that  the  appellant  was  convicted. 

The  appellant  assigns  that  the  court  erred: 
(1)  In  commenting  in  the  course  of  the  trial 
derogatory  of  the  appellant's  counsel;  (2)  In 
commenting  in  a  manner  derogatory  of  the 
evidence  of  the  appellant;  (3)  in  comment- 
ing on  the  evidence;  and  (4)  In  Its  instruc- 
tions to  the  jury. 

[1]  With  reference  to  the  first  assignment 
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a  witness  for  the  state  had  testified  to  a 
conversation  between  the  appellant  and  Tyr- 
rell concerning  the  disposition  of  the  cur- 
rency which  he  had  overheard  and  which  he 
said  occurred  In  the  business  place  of  die 
appellant  On  cross-examination  the  wit- 
ness was  interrogated  relative  to  the  per- 
sons present  at  the  time  of  the  conversation, 
stating  that  among  the  persons  at  the  place 
was  the  clerk  of  the  appellant  who  was  on 
the  other  side  of  a  counter  immediately  In 
front  of  the  witness.  He  further  stated  that 
the  conversation  between  Tyrrell  and  the 
appellant  was  conducted  "in  a  fairly  large 
tone  of  voice,  not  extraordinarily  large,"  but 
that  he  was  certain  that  the  clerk  did  not 
hear  it  The  record  then  discloses  the  fol- 
lowing: 

"Mr.  Carrigan  (cross-examining):  Q.  You  say 
the  man  was  right  across  the  counter  from  this 
conversation,  and  did  not  hear  it?  A  Sure. 

"Q.  Ton  are  pretty  sure  he  did  not  hear  it? 
A.  I  am. 

"Q.  Yon  are  pretty  sure  he  did  not  hear  any 

such  conversation?  A.  Yes. 
"Mr.  Carrigan:  I  am  equally  sure  of  that 
"The  Court:  You  had  better  be  sworn,  Mr. 

Carrigan,  before  you  testify."  ^ 

No  exception  was  taken  to  the  court's  re- 
mark, and  the  cross-examination  proceeded 
with  regard  to  other  matters.  The  appel- 
lant insists  that  the  remark  of  the  court 
tended  to  discredit  bis  counsel  before  the 
jury,  and  was  so  far  prejudiced  as  to  entitle 
him  to  a  reversal.  But  we  cannot  so  regard 
it.  The  statement  of  counsel  was  in  itself 
improper.  It  contained  the  insinuation  that 
in  the  belief  of  counsel' the  conversation  re- 
lated by  the  witness  did  not  occur,  and  that 
the  witness  had  testified  falsely.  While  at 
the  appropriate  time  in  the  course  of  a  trial 
counsel  may  properly  argue  to  the  jury  that 
a  witness'  testimony  is  unworthy  of  credence 
because  Indicative  of  bias  or  prejudice,  or 
la  out  of  the  ordinary,  or  for  other  causes 
appearing  in  the  record,  the  appropriate  time 
is  not  when  the  witness  is  testifying.  The 
remark,  therefore,  merited  rebuke,  and  the 
court  did  not  overstep  its  proper  bounds  in 
administering  a  rebuke.  Nor  do  we  think  the 
form  of  the  rebuke  objectionable.  Counsel 
made  an  emphatic  statement  as  to  his  belief 
concerning  a  matter  which  was  the  subject 
of  inquiry,  and  it  was  not  Inappropriate  to 
remind  him  that  he  was  not  a  witness. 

[2]  During  the  examination  of  the  appel- 
lant he  testified  concerning  a  purchase  of 
gold  pieces  he  had  made  from  a  third  person 
in  the  presence  of  the  prosecuting  witness 
and  concerning  a  pennant  which  he  copy- 
righted. These  were  offered  in  evidence,  and 
rejected  on  objection  from  the  state,  the 
court  remarking: 

"I  do  not  think  they  are  material  -unless  dis- 
puted.   They  might  become  material.   The  ob- 
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jection  on  the  ground  of  materiality  ia  sustained. 
There  is  nothing  material  about  them.  Pro- 
ceed." 

[3]  After  the  examination  had  proceeded 
farther  a  separate  offer  of  the  gold  pieces 
was  made,  and  they  were  admitted  without 
objection.  The  remarks  of  the  court  at  the 
time  of  the  first  offer  forms  the  basis  of  the 
second  assignment  of  error.  But  while  it 
may  be  that  the  court  went  further  In  giving 
his  reasons  for  rejecting  the  testimony  than 
the  circumstances  warranted,  we  cannot 
think  there  was  error  committed.  At  this 
time  the  materiality  of  the  exhibits  did  not 
appear,  and  It  was  not  a  comment  on  the 
evidence  within  the  meaning  of  the  constitu- 
tional prohibition  for  the  court  to  give  a 
reason  for  excluding  them.  State  v.  Surry, 
23  Wash.  666,  63  Pac.  657;  Dunkin  v.  Ho- 
qulam,  66  Wash,  47,  106  Pac.  149;  State  r. 
McDowell,  61  Wash.  398,  112  Pac.  621,  32  I*. 
R.  A.  (N.  S.)  414,  Ann.  Oas.  1912C,  782.  Nor 
can  we  think  the  exhibits  were  in  any  way 
discredited  because  once  rejected  on  the 
ground  of  Immateriality.  By  their  subse- 
quent admission  as  evidence  the  jury  would 
understand  that  the  court  deemed  them  ma- 
terial for  their  consideration,  and  would  un- 
derstand, also,  that  the  change  of  opinion 
on  the  part  of  the  court  arose  because  of  the 
facts  developed  in  the  further  progress  of  the 
trial.  Plainly  they  could  not  have  under- 
stood that  evidence  rejected  because  of  Im- 
materiality when  first  offered  was  so  regard- 
ed by  the  court  when  afterwards  admitted. 

[4]  The  appellant,  while  a  witness  in  his 
own  behalf,  denied  that  the  prosecuting  wit- 
ness had  ever  left  with  him  the  sum  of  5800 
or  any  sum  for  the  purchase  of  gold  or  for 
any  purpose,  and  gave  a  very  plausible  ex- 
planation of  the  other  circumstances  thought 
by  the  state  to  Inculpate  him.  In  the  main 
he  was  corroborated  by  his  clerk,  and  was 
able  to  and  did  procure  witnesses  who  testi- 
fied to  his  honesty  and  veracity.  In  rebuttal 
the  state  called  a  police  officer,  who  testified 
that  the  appellant  stated  at  the  tune  of  his 
arrest  that  the  only  time  he  had  seen  the 
prosecuting  witness  was  when  the  prosecut- 
ing witness  was  at  his  place  of  business  for 
the  purpose  of  buying  a  pendulum  clock.  It 
had  been  given  In  evidence  that  the  prose- 
cuting witness  had  been  at  the  appellant's 
place  of  business  at  one  time  for  the  purpose 
indicated,  and  In  cross-examination  the  offi- 
cer was  questioned  somewhat  closely  wheth- 
er the  appellant  had  used  the  word  "only" 
when  stating  the  fact  to  him.  In  the  course 
of  the  cross-examination  the  officer  evi- 
dently thought  his  veracity  was  being  ques- 
tioned and  volunteered  the  remark  that  he 
was  perfectly  willing  to  compare  his  record 
with  the  record  of  his  cross-examiner.  At 
this  stage  of  the  proceedings  the  court  in- 
terrupted the  proceedings,  saying  to  the  wit- 


"Your  record  is  just  as  good  as  anybody's 
when  you  are  under  oath  here  as  far  as  this 
court  is  concerned,  and  this  jury,  too.  You  are 
a  perfectly  credible  witness  before  this  court, 
and  you  have  not  been  impeached." 

These  remarks  of  the  court  furnish  the 
foundation  for  the  third  assignment  of  error. 
It  Is  contended  that  it  is  within  the  prohibi- 
tion of  section  16,  art  4,  of  the  state  Consti- 
tution, which  provides  that  judges  shall  not 
charge  Juries  with  respect  to  matters  of  fact, 
nor  comment  thereon,  but  shall  declare  the 
law.  That  it  was  a  comment  on  a  matter 
of  fact  there  can  be  but  little  question. 
There  was  an  issue  as  to  whether  the  ap- 
pellant had  stated  to  the  witness,  or  in  the 
hearing  of  the  witness,  that  the  only  time 
he  had  seen  the  prosecuting  witness  was 
when  the  witness  was  at  the  appellant's  place 
of  business  for  the  purpose  of  purchasing  a 
pendulum  clock,  and  on  this  question  there 
was,  on  the  one  side,  the  evidence  of  the  ap- 
pellant disputing  the  statement  while  on  the 
other  there  was  the  evidence  of  the  witness 
affirming  it  The  credibility  of  the  respec- 
tive witnesses  was  thus  at  issue,  and  for  the 
Judge  to  declare  that  one  of  the  witnesses 
was  "a  perfectly  credible  witness  before  this 
court,"  and  that  he  had  "not  been  impeach- 
ed," was  plainly  a  comment  adverse  to  the 
appellant  on  a  matter  of  fact  which  was  the 
sole  province  of  the  Jury  to  determine. 
Standing  alone,  therefore,  it  was  manifest 
error,  requiring  a  reversal  of  the  Judgment 
of  conviction  which  was  afterwards  pro- 
nounced against  the  appellant  State  v. 
Coella,  3  Wash.  99,  28  Pac.  28;  State  v. 
Walters,  7  Wash.  246,  84  Pac.  938,  1098; 
State  v.  Orotts,  22  Wash.  245,  60  Pac.  408; 
State  v.  Primmer,  69  Wash.  400, 125  Pac.  158; 
State  v.  Jackson,  83  Wash.  614,  145  Pac  470; 
State  v.  Smith,  103  Wash.  267,  174  Pac.  9; 
Eckhart  v.  Peterson,  94  Wash.  379,  162  Pac. 
661. 

[t]  The  trial  court,  however,  at  the  time 
exception  was  taken  to  his  remarks,  In- 
structed the  jury  that  they  were  to  be  given 
no  consideration  by  them,  and  in  his  general 
instructions  told  them  that  they  were  the  ex- 
clusive judges  of  the  facts  and  of  the  credi- 
bility of  the  witnesses.  It  is  the  contention 
of  the  state  that  the  error  committed  by  the 
comment  was  cured  by  these  instructions, 
and  that  reversible  error  cannot  now  be 
predicated  thereon.  There  are,  of  course, 
many  errors  which  may  be  committed  at  one 
stage  of  the  trial  that  can  be  arrested  and 
cured  by  the  action  of  the  court  at  a  later 
stage.  Without  specifically  referring  to  the 
cases,  we  have  held  that  error  committed  in 
admission  of  incompetent  irrelevant  or  im- 
material evidence  can  be  cured  by  the  sub- 
sequent withdrawal  of  the  evidence  from 
the  Jury,  and  have  held  that  improper  re- 
marks of  counsel,  although  in  nature  prejudi- 
cial, can  be  cured  by  Instructing  the  jury  to 
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disregard  them.  But  no  case  has  been  cited 
us,  and  we  can  recall  none,  where  we  have 
held  that  a  comment  by  the  trial  judge  on 
the  evidence  prejudicial  In  its  nature  can  be 
cured  by  a  subsequent  instruction  to  the  jury 
to  disregard  it.  On  the  contrary,  the  crimi 
nal  cases  above  cited  proceed  upon  grounds 
inconsistent  with  such  a  theory,  and  the 
civil  case  cited  directly  holds  that  It  cannot. 
In  the  latter  case  the  action  was  for  per- 
sonal injuries  suffered  as  the  result  of  an 
assault  and  forcible  rape.  A  witness  was 
testifying  to  certain  Indecent  liberties  he  bad 
with  the  plaintiff,  and  to  an  offer  on  her  part 
to  submit  to  an  act  of  sexual  Intercourse  for 
money.  In  the  course  of  his  testimony  an 
objection  was  interposed,  which  the  court 
overruled,  the  judge  remarking,  when  mak- 
ing the  ruling: 

"You  might  call  the  prosecutor  In  here  though 
—never  mind;  go  ahead  with  the  story." 

This  was  assigned  as  error,  and  this  court, 
speaking  by  the  Chief  Justice  Bails,  used  this 
language: 

"This  was  a  most  damaging  comment,  either 
upon  the  character  of  *he  witness  or  upon  the 
credibility  of  his  testimony.  True,  no  exception 
was  taken  to  the  court's  remark,  and  he  did 
instruct  the  jury  in  his  general  charge  and  in 
a  general  way  to  disregard  any  remarks  of  court 
or  counsel.  But  under  the  rule  announced  in 
State  v.  Jackson,  83  Wash.  514,  622,  145  Pac 
470,  these  things  cannot  be  permitted  to  pre- 
clude an  insistence  by  a  party  upon  his  con- 
stitutional right  to  have  his  evidence  submitted 
to  the  jury  without  comment  by  the  court,  when, 
as  here,  we  cannot  say  that  an  instruction  to 
disregard  such  comment  would  have  removed  its 
effect" 

On  principle  it  would  seem  that  errors  of 
this  sort,  when  prejudicial,  cannot  be  cured 
by  the  means  .attempted.  In  the  first  place, 
such  an  instruction  does  not  effect  a  cure. 
One  of  the  purposes  of  the  Inhibition  is  to 
keep  from  the  jury  the  opinion  of  the  trial 
judge  on  questions  of  fact  which  the  jury 
are  to  determine,  and  when  the  opinion  of 
the  Judge  is  once  made  known  to  the  jury, 
plainly  no  subsequent  Instruction  can  remove 
from  the  minds  of  the  jurors  the  knowledge 
acquired  thereby;  at  best  such  instructions 
can  only  mitigate  the  offense.  It  is  not  to 
be  understood,  of  course,  that  we  here  as- 
sert that  every  comment  made  by  the  trial 
judge  on  a  matter  of  fact  in  evidence  will 
work  a  reversal,  regardless  as  to  which  of 
the  parties  may  assign  it  as  error.  On  the 
contrary,  it  must  be  such  a  comment  as  can 
operate  to  the  prejudice  of  the  party  as- 
signing It;  the  rule  being  that  the  error 
complained  of  to  work  reversal  must  be  In 
its  nature  prejudicial.  Miller  v.  Dumon,  24 
Wash.  648,  64  Pac  804;  State  v.  Mander- 
ville,  37  Wash.  365,  79  Pac  977;  State  v. 


Roberts,  91  Wash.  560, 158  Pac  101.  In  this 
Instance  the  objectionable  comment  Is  in  its 
nature  prejudicial;  the  court  commended 
the  credibility  of  the  witness  to  the  jury,  who 
was  testifying  to  matters  of  fact  which  were 
directly  at  issue. 

[I]  The  fourth  and  final  assignment  re- 
lates to  the  instruction  of  the  court  to  the 
jury  on  the  question  of  reasonable  donbt 
As  a  part  of  its  Instruction  on  the  particular 
question  the  court  gave  the  following: 

"A  reasonable  doubt  Is  such  a  donbt  as  ex- 
ists in  the  mind  of  a  reasonable  man  after  he 
has  fully,  fairly,  and  carefully  compared  and 
considered  all  of  the  evidence  introduced  on 
the  trial.  If  after  a  careful  consideration  and 
comparison  of  all  of  the  evidence  yon  can  say 
you  have  an  abiding  conviction  of  the  truth  of 
the  charge,  yon  are  satisfied  beyond  a  reasonable 
donbt." 

At  the  conclusion  of  the  charge,  the  de- 
fendant requested  the  court  to  give  an  in- 
struction to  the  effect  that  a  reasonable 
doubt  could  arise  from  a  lack  of  evidence 
as  well  as  from  the  evidence  given  to  the 
jury.  The  request  was  refused,  and  we  do 
not  find  that  It  was  covered  elsewhere  in  the 
instructions.  The  requested  Instruction 
should  have  been  given.  It.  announced  a  cor- 
rect principle  of  law  which  the  defendant 
was  entitled  to  have  brought  to  the  atten- 
tion of  the  jury. 

For  the  errors  indicated,  the  judgment  is 
reversed,  and  a  new  trial  awarded. 


HOLCOMB,  a  J.,  and  MOUNT, 
CHBLL,  and  BRIDGES,  JJ.,  concur. 
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1919.) 

L  Appeal  and  esbob  «=> 1033(5)— Favorable 

INSTRUCTION  IN  ACTION  FOB  DAMAGES  DUE 
TO  BREAKING  OF  DAM  HARMLESS. 

In  action  for  damages  caused  by  breaking 
of  dam,  an  instruction  that  defendant  was 
bound  to  maintain  his  dam  so  that  the  same 
would  withstand,  "not  only  the  usual  and  ordi- 
nary freshets,  but  must  also  be  sufficient  to 
withstand  such  extraordinary  freshets  as  an 
ordinarily  prudent  person  would  reasonably 
expect  to  occur,"  fteta  as  favorable  to  plaintiff 
as  any  view  of  law  would  justify,  so  that  he 
was  not  in  a  position  to  complain  thereof  on 
appeal. 

2.  Waters  and  water  courses  <&=  172— Lia- 
bility OF  OWNER  OF  DAM  FOR  DAMAGES 
CAUSED  BT  BREAKING  NOT  THAT  OF  INSURER. 

The  builder  and  owner  of  a  dam  for  use  in 
logging  operations  does  not  build  and  maintain 
it  at  his  absolute  peril,  and  is  not  an  insurer; 
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but  he  will  be  excused  by  acts  of  God  or  floods 
which  he  could  not  have  anticipated,  and  he  is 
required  to  anticipate  only  such  floods  as  a 
reasonably  prudent  man,  t  acquainted  with  all 
the  surrounding  circumstances,  would  antici- 
pate. 

En  Banc. 

Appeal  from  Superior  Court,  Snohomish 
County;  W.  H.  Femberton,  Judge. 

On  rehearing.  Judgment  affirmed. 
For  former  opinion,  see  183  Pac.  70. 

Hathaway,  Bee  be  &  Hathaway  and  J.  T. 
Kennedy,  all  of  Everett,  for  appellant 

Coleman  &  Fogarty  and  W.  P.  Bell,  all  of 
Everett,  for  respondent 

Peters  8c  Powell,  of  Seattle,  amid  curias. 

BRIDGES,  J.  Upon  rehearing  en  banc  the 
court  adheres  to  the  disposition  made  of  this 
case  by  Its  opinion  reported  in  183  Pac.  70. 
However,  Inasmuch  as  there  have  been  two 
amid  curlse  briefs  filed  herein  since  the  opin- 
ion was  written,  and  because  of  the  Impor- 
tance of  the  questions  involved,  we  have  con- 
cluded to  add  something  to  the  original  opin- 
ion. 

This  Is  a  case  where  the  respondent  con- 
structed and  maintained  a  dam  for  the  pur- 
pose of  creating  a  backwater  pond  to  he 
used  by  it  In  its  logging  operations;  the 
dam  broke,  and  the  water  so  confined  flowed 
over  the  plaintiff's  lands;  and  this  action 
was  brought  to  recover  alleged  damages 
caused  thereby.  From  a  verdict  and  Judg- 
ment In  favor  of  the  defendant  this  appeal 
is  taken.  For  more  of  the  facts  Involved 
reference  is  made  to  the  former  opinion. 

Generally  speaking,  there  are  two  chief 
questions  involved  in  a  case  of  this  charac- 
ter. The  first  Is,  whether  the  dam  owner 
must  construct  and  maintain  his  dam  entire- 
ly at  his  own  peril,  and  as  an  Insurer  against 
damage,  or  whether  he  will  be  excused  from 
damages  caused  by  floods  which  he  could  not 
reasonably  have  antldpated,  and  if  the  lat- 
ter be  the  correct  doctrine,  then  the  care  re- 
quired of  such  dam  owner  to  antldpate 
freshets  and  flood  waters;  and,  secondly, 
whether,  as  to  all  floods  and  conditions 
which  he  is  required  to  antldpate,  he  must 
maintain  his  dam  at  his  peril  and  as  an  In- 
surer, or  will  reasonable  care  be  the  meas- 
ure of  his  duty?  In  our  former  opinion  we 
meant  to.  deal  only  with  the  first  proposition 
mentioned.   It  was  not  necessary  to  a  deci- 


sion of  the  case  that  we  should  deal  with 
the  second  proposition  above  mentioned,  be- 
cause the  trial  court  had  instructed  the  Jury 
that  defendant  was  bound  to  maintain  his 
dam  so  that  the  same  would  withstand,  "not 
only  the  usual  and  ordinary  freshets,  but 
must  also  be  suffldent  to  withstand  such 
extraordinary  freshets  as  an  ordinarily 
prudent  person  would  reasonably  expect  to 
occur."  In  other  words,  the  trial  court  In- 
structed the  Jury  on  the  theory  that  the  dam 
owner  would  be  liable,  regardless  of  the  ques- 
tion of  care  or  negligence,  for  damage  re- 
sulting from  the  breaking  of  his  dam,  as  the 
result  of  such  floods  as  a  reasonably  prudent 
man  would  be  required  to  antldpate. 
■  [1]  This  Instruction  was  certainly  as  favor- 
able to  the  appellant  as  be  could  have  asked 
because  It  eliminated  from  the  case  the  ques- 
tion of  the  negligence  or  lack  of  negligence 
of  the  defendant  and  Imposed  upon  it  the 
duties  of  an  insurer.  We  wish  to  say,  how- 
ever, that  In  the  departmental  opinion  we 
did  not  mean  to,  nor  do  we  now,  either  ap- 
prove or  condemn  the  instruction  given  by 
the  trial  court ;  we  only  hold  that  it  was  as 
favorable  to  the  appellant  as  any  view  of  the 
law  would  justify,  and  therefore  he  is  not 
in  position  to  complain. 

[2]  On  the  first  above  mentioned  question 
we  intended  to  hold,  and  we  now  hold,  that 
the  dam  builder  and  owner  does  not  build 
and  maintain  the  dam  at  his  absolute  peril 
and  is  not  an  insurer,  but  that  on  the  con- 
trary, he  will  be  excused  by  acts  of  God,  or 
floods  which  he  could  hot  have  anticipated, 
and  that  he  would  be  required  to  antldpate 
only  such  floods  as  a  reasonably  prudent 
man,  acquainted  with  all  of  the  surrounding 
circumstances,  would  anticipate.  But  It  Is 
said  that  this  holding  is  in  accordance  with 
the  doctrine  of  the  cases  of  Fletcher  v.  Ry- 
lands,  I*  B.  1  Exch.  266,  and  Defiance  Water 
Co.  v.  Olinger,  54  Ohio  St  532,  44  N.  E.  238,  32 
I,.  R.  A.  736,  which  cases  this  court  In  its 
first  opinion  seemed  to  crltidze. 

We  deem  it  unnecessary  at  this  time  to 
determine  what  those  cases  actually  hold. 
It  is  suffldent  .to  Bay  that  If  our  holding  Is 
In  accordance  with  the  view  of  those  cases, 
then  we  follow  them ;  otherwise,  we  do  not 

HOLCOMB,  a  J.,  and  MOUNT,  MITCH- 
ELL, PARKER,  TOLMAN,  FULLERTON, 
and  MAIN,  JJ.,  concur. 
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STATE  ex  rel.  McMILLAN,  County  Com'r,  v. 
HILLS,  County  Engineer. 
(No.  15619.) 

(Supreme  Court  of  Washington.   Dec.  29, 
1919.) 

Highways  <&=>148  —  All  benefits  job  im- 
provements PAYABLE  IN  INSTALLMENTS  ON 
PETITION. 

Under  Rem.  &  Bal.  Code,  §  5761,  as  amend- 
ed by  Laws  1919,  p.  230,  in  view  of  other  sec- 
tions of  the  Highway  Improvement  Act,  as 
amended  by  Laws  1917,  p.  238,  on  petition  for 
improvement  to  be  paid  for  in  annual  install- 
ments, for  not  exceeding  10  years,  the  benefits 
.  assessable  to  the  county  and  townships,  as 
well  as  those  to  the  properties  particularly 
benefited,  are  to  be  so  paid,  subject  to  discre- 
tion of  the  county  commissioners  to  order  pay- 
ment by  the  county  and  townships  in  fewer  in- 
stallments, where  the  burden  is  light  and  their 
finances  justify  it. 

En  Banc. 

Appeal  from  Superior  Court,  Whatcom 
County ;  Ed.  E.  Hardin,  Judge. 

Mandamus  by  the  State,  on  the  relation 
of  J.  B.  McMillan,  County  Commissioner  of 
Whatcom  County,  against  J.  C.  Hills,  En- 
gineer of  said  county.  Peremptory  writ 
granted,  and  defendant  appeals.  Affirmed. 

C.  El  Abrams,  of  Bellingham,  for  appel- 
lant. 

Loomls  Baldrey  and  Frank  W.  Radley, 
both  of  Bellingham,  for  respondent. 

Teal,  Minor  &  Winfree,  of  Portland,  Or., 
amid  curiae. 

HOLCOMB,  C  J.  The  court  below,  after 
a  due  hearing  upon  proper  proceedings,  on 
September  24,  1919,  granted  a  peremptory 
writ  of  mandate  directing  the  appellant,  as 
county  engineer,  to  proceed  with  the  engi- 
neering work:  in  connection  with  the  road 
improvement  mentioned  in  the  petition  of  the 
relator,  and  to  perform  In  all  ways  the  duties 
required  of  him  by  the  resolutions  adopted 
by  the  board  of  county  commissioners  on  file 
In  these  proceedings,  from  which  judgment 
the  engineer  appeals. 

Appellant,  as  county  engineer,  had  refused 
to  proceed  under  two  resolutions  by  the 
board  of  county  commissioners  providing  for 
highway  improvements,  made  upon  petition 
after  due  hearing;  the  first  on  May  28, 1919, 
designated  as  "Highway  No.  25,"  and  the 
second  on  August  8,  1919,  and  after  the 
amendment  of  1919  was  effective,  designated 
as  "Highway  No.  26."  The  petitions  for 
these  improvements  were  In  accordance  with 
the  so-called  "Donohue  Road  Law"  of  1893, 
and  the  amendments  thereto  by  the  Legisla- 
ture of  1917  (chapter  72)  as  to  highway  No. 
25,  and  the  amendments  of  1917  and  also  of 
1919  (chapter  95)  as  to  highway  No.  26, 


and  called  for  the  improvements  to  be  paid 
for  in  not  to  exceed  20  annual  Installments, 
which,  at  least  as  to  highway  No.  26,  were  In 
excess  of  the  number  of  annual  Installments 
allowed  by  law. 

It  was  the  contention  of  appellant,  in  his 
refusal  to  proceed  under  the  resolutions,  and 
on  this  appeal,  that —  . 

"Chapter  95  of  the  Session  Laws  of  1919 
so  amended  section  5761,  Rem.  &  Bal.  Code,  as 
amended  by  chapter  72,  $  17,  Laws  1917,  that 
it  will  be  impossible  to  divide  the  costs  of  the 
improvement  chargeable  to  the  county  and  the 
townships  into  annual  installments,  as  the  only 
provision  for  installments  under  the  section 
as  it  now  stands  is  for  the  assessments  against 
property  within  the  improvement  district." 

This  involves  the  construction  of  the 
amendatory  acts,  and  it  Is  stipulated  that 
17  other  counties  of  the  state  and  a  large 
number  of  pending  contracts  for  road  im- 
provements are  affected,  and  a  speedy  deter- 
mination is  desired.  The  case,  however,  does 
not  involve  any  of  the  questions  as  to  the 
status  of  Whatcom  (and  other)  county  bonds, 
as  urged  by  counsel  appearing  as  amid  curiae, 
and  insisting  upon  a  determination  thereof 
herein.  Such  questions  will  not  be  dedded 
until  met  with  in  a  proper  case. 

Whatcom  county  has  township  organiza- 
tion, and  the  resolutions  of  the  board  of 
county  commissioners  apportioned  the  esti- 
mated costs  in  10  annual  Installments  for  the 
Improvement  district  and  In  5  annual  in- 
stallments for  the  county  and  townships. 
The  trial  judge  very  ably  and  accurately 
summarized  and  analyzed  the  legislation  In 
question  (excepting  part)  as  follows: 

"Under  section  5  of  chapter  72,  Laws  of 
1917,  p.  242,  amending  section  5739  of  Reming- 
ton &  Ballinger's  Code,  it  is  made  the  duty  of 
the  county  commissioners  to  appoint  appraisers, 
whose  duty  it  shall  be  to  assess  the  benefits  of 
the  improvement  to  the  corporations,  compa- 
nies, persons,  and  property  particularly  bene- 
fited by  the  same.  These  appraisers  are  re- 
quired, under  the  same  section,  to  prepare  a 
schedule,  which  shall  set  forth:  First,  the  ben- 
efits assessed  to  the  county  for  such  improve- 
ment, which  shall  be  one  half  of  the  whole  es- 
timated cost  thereof;  second,  the  benefits  as- 
sessed to  each  road  district  or  township 
through  or  into  which  the  improvement  is  lo- 
cated, which  assessment  shall  be  equal  upon 
all  the  assessed  property  in  the  road  district 
or  township,  according  to  the  value  thereof,  as 
shall  appear  upon  the  duplicate  assessment  roll 
of  the  county  at  the  time,  and  which  benefits 
shall  be  one-fourth  of  the  whole  estimated 
cost  of  the  improvement  within  the  boundary 
of  the  road  district  or  township;  and,  third, 
the  benefits  assessed  to  the  lots  and  lands  lying 
within  the  proposed  improvement  boundary,  etc 

"The  same  chapter  72  amended  section  5761, 
Remington  &  Ballinger's  Code,  so  as  to  provide 
for  the  payment  of  such  improvement  by  an- 
nual installments,  by  an  annual  tax  levied  upon 
the  property  assessed  for  the  benefits  in  pro- 
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portion  to  the  benefits  assessed,  whenever  the 
petition  for  the  improvement  shall  so  request 
This  section  farther  provides  that  the  petition 
shall  set  forth  that  the  improvement  shall  be 
paid  for  by  installments,  and  provides  that  the 
number  of  years  shall  be  not  more  than  20. 
In  such  case  it  is  provided  that  the  portion  of 
the  expense  to  be  borne  by  the  county,  town- 
ships, or  road  districts  shall  be  levied  and  col- 
lected as  other  taxes,  after  the  awarding  of 
the  contract,  "provided  that  the  board  of  county 
commissioners  shall,  if  the  petitioners  so  re- 
quest, arrange  that  the  portion  of  the  expense 
to  be  borne  by  the  road  districts  or  townships 
he  paid  in  not  to  exceed  five  annual  install- 
ments, and  the  board  may  in  its  discretion  pro- 
vide that  the  portion  of  the  expense  to  be  borne 
by  the  county  be  paid  in  not  to  exceed  five  an- 
nual installments,  and  shall  divide  that  portion 
of  the  expense  to  be  borne  by  the  county,  road 
district  or  townships,  and  also  the  lots  and  land 
lying  within  the  proposed  improvement  bound- 
aries and  found  to  be  specially  benefited,  into 
as  many  equal  parts  as  there  are  installments, 
and  shall  each  year,  when  an  installment  is 
payable,  extend  the  amount  of  the  same,  to- 
gether with  interest  on  the  deferred  payments 
at  the  rate  of  six  per  centum  per  annum  upon 
the  duplicate  assessment  roll  against  the  per- 
sons and  property  assessed  for  benefits,'  etc. 

"Chapter  96  of  the  Acts  of  1919,  entitled  'An 
act  relative  to  the  payment  of  highway  assess- 
ments' and  amending  the  said  section  5761  of 
Remington  &  Bellinger's  Code,  consists  of  but 
one  section.  This  section  is  in  the  exact  lan- 
guage of  the  original  section  5761,  except  that 
it  contains,  as  an  addition  thereto,  a  provision 
to  the  effect  that  in  the  event  that  the  entire 
assessment  upon  any  single  tract  or  parcel  of 
land,  or  contiguous  tracts  or  groups  of  tracts 
belonging  to  the  same  owner,  is  $25  or  less, 
such  assessment  shall  become  due  and  payable 
at  the  time  the  first  general  taxes  next  aft- 
er the  date  of  the  levy  shall  become  due,  and 
the  terms  of  this  act  relating  to  the  payment 
of  assessments  in  installments  shall  not  apply 
to  such  assessments.' 

"The  section  of  the  act  (chapter  95,  Laws  of 
1919),  except  the  addition  thereto  respecting 
the  payment  of  assessments  of  $25  or  less,  is 
as  follows:  'When  the  petition  shall  so  re- 
quest, the  improvements  provided  for  under 
this  chapter  shall  be  paid  for  in  annual  in- 
stallments by  an  annual  tax  levied  upon  the 
property  assessed  for  benefits.  The  petition 
shall  set  forth  "that  the  improvement  be  paid 

for  on  the  •  years  installment  plan,"  and 

the  number  of  years  shall  be  not  more  than 
ten.  When  the  improvement  is  done  under  the 
provisions  of  this  section  the  clerk  of  the 
board  of  county  commissioners  shall  divide  the 
total  estimated  cost  of  the  improvement,  in- 
cluding interest  on  deferred  payments,  into  as 
many  equal  parts  as  there  are  installments, 
and  shall  each  year  when  an  installment  is  pay- 
able, enter  the  amount  of  the  same  upon  the 
duplicate  assessment  roll  against  the  persons 
and  property  assessed  for  benefits,  and  it  shall 
be  the  duty  of  the  County  Treasurer  to  col- 
lect the  same  the  same  as  other  taxes  are  col- 
lected.' 

"It  will  thus  be  seen  that  while  the  petition  is 
for  an  improvement  to  be  paid  for  in  annual 
installments,  and  the  estimated  cost  of  the  im- 
provement shall  be  divided  into  as  many  equal 


parts  as  there  are  installments,  and  that  the 
amount  of  the  same  shall  be  entered  upon  the 
duplicate  assessment  roll  of  the  county  against 
the  persons  and  property  assessed  for  benefits, 
no  express  provision  is  made  whereby  the 
county  commissioners  may  arrange  for  the  pay- 
ment of  the  portion  to  be  borne  by  the  county, 
road  district,  or  townships  in  annual  install- 
ments. It  has  been  suggested  that  it  Is  prob- 
able that  the  Legislature  intended  to  amend 
the  law  relating  to  the  subject  of  payments  of 
such  improvements  by  adding  thereto  the  pro- 
vision respecting  assessments  for  $25  or  less, 
but  that  through  some  oversight  or  inadver- 
tence the  original  section  was  in  fact  amended, 
instead  of  the  amended  section  of  1917.  But 
chapter  95  is  fair  on  its  face  and  unambiguous, 
and  the  court  in  such  case  may  not  inquire  into 
the  history  of  this  legislation. 

"While  the  decisions  are  not  uniform,  the 
rule  respecting  construction  of  amendments  is 
that,  where  a  section  of  an  original  act  has 
been  amended,  the  amendment  superseding  the 
original  section,  a  subsequent  statute  amend- 
ing the  original  section  by  number,  but  not 
amending  the  section  as  amended,  supersedes 
and  repeals  the  amendatory  law.  36  Cyc 
1055-1060,  and  cases  cited;  Fletcher  v.  Prath- 
er,  102  Cal.  413,  86  Pac  658;  West  v.  Latah 
County,  14  Idaho,  353,  94  Pac.  445.  See  Whit- 
field v.  Davies,  78  Wash.  256,  138  Pac.  883. 
It  follows  that  the  amendatory  act  of  1919  su- 
persedes the  amendment  of  1917,  and  is  the 
law. 

"The  amendment  of  1919,  as  has  been  seen, 
does  not  contain  any  express  language  provid- 
ing that  road  districts,  townships,  or  counties 
shall  be  empowered  to  arrange  for  the  payment 
of  the  portion  to  be  paid  by  such  municipali- 
ties in  annual  installments,  as  did  the  amend- 
ment of  1917.  But  the  section  as  amended 
does  provide  that,  when  the  petitions  shall  so 
request,  the  improvement  'shall  be  paid  for  in 
annual  installments  by  an  annual  tax  levied  up- 
on the  property  assessed  for  benefits,'  and  it 
has  been  seen  that  the  schedule  shall  include 
three  different  units  or  political  subdivisions, 
which  are  declared  by  the  Legislature  to  be 
subjects  of  benefits,  viz.  the  county,  road  dis- 
tricts, or  townships,  and  the  private  lands  with- 
in the  improvement  boundary. 

"As  has  been  seen,  section  6739,  Remington 
&  Bellinger's  Code,  as  amended  by  the  act  of 
1917,  provides  that  the  appraisers  appointed 
by  the  county  commissioners  to  assess  the  ben- 
efits of  such  proposed  improvements  to  the  cor- 
porations, companies,  persons,  and  property 
particularly  benefited  thereby  shall  prepare  a 
schedule,  which  shall  set  forth:  First,  the  ben- 
efits assessed  to  the  county;  second,  the  bene- 
fits assessed  to  each  road  district  or  township 
through  or  into  which  the  improvement  is  lo- 
cated; third,  the  benefits  assessed  to  the  pri- 
vate lots  and  lands  lying  within  the  proposed 
improvement  boundary.  It  will  thus  be  seen 
that  the  Legislature  has  determined  in  advance 
that  counties,  road  districts,  or  townships  win 
be  benefited  as  follows:  The  county  at  leaBt 
one-half  of  the  cost  of  the  improvement,  and 
each  road  district  or  township  one-fourth  of  the 
cost  of  the  same.  This  may  be  legally  done. 
Board  of  County  Commissioners  of  Monroe 
County  v.  Harrell,  147  Ind.  500,  46  N.  E.  124, 
and  cases  cited. 

"This  being  the  scheme  for  such  improve* 
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ment  in  force  at  the  time  of  the  amendment  of 
1919,  the  language  of  the  latter  must  he  read 
and  interpreted  in  connection  with  the  other 
provision!  of  the  law  providing  a  plan  for  lo- 
cal improvements  to  be  paid  for  by  assess- 
ments. The  act  of  1919,  it  has  been  seen,  de- 
clares that,  when  the  petition  shall  so  request, 
the  improvement  shall  be  paid  for  in  annual  in- 
stallments by  an  annual  tax  levied  upon  the 
property  assessed  for  benefits,  and  also  the 
petition  shall  set  forth  that  the  improvement 

be  paid  for  on  the  ■  years  installment  plan, 

and  the  number  of  years  shall  not  be  more  than 
10.  This  act  further  provides  that,  when  the 
improvement  is  done  under  the  provisions  of 
this  section,  the  clerk  of  the  board  of  county 
commissioners  shall  divide  the  total  estimated 
cost  of  the  improvement  into  as  many  equal 
parts  as  there  are  installments,  and  each  year 
when  an  installment  is  payable  enter  the 
amount  of  the  same  upon  the  assessment  roll 
against  the  persons  and  property  assessed  for 
benefits,  and  it  is  made  the  duty  of  the  county 
treasurer  to  collect  the  same  as  other  taxes 
are  collected. 

"The  whole  context  considered,  it  would  ap- 
pear that  persons  and  property  assessed  for 
benefits,  as  those  words  appear  in  chapter  95, 
include  all  the  persons  and  municipalities  which 
are  by  section  5739  included  in  the  schedule 
setting  forth  the  benefits  assessed  and  against 
whom  assessed.  Otherwise  the  amendment  of 
1919,  which  undertakes  to  provide  for  payment 
for  such  improvements  in  annual  installments, 
would  be  of  no  force  and  virtue,  and  only  the 
cash  payment  plan  for  such  improvements,  pro- 
vided for  by  section  5760,  Remington  &  Bal- 
linger's  Code,  would  for  practical  purposes  re- 
main. It  could  not  well  be  contended  that  the 
private  property  benefited  by  any  such  improve- 
ment should  be  made  to  bear  the  whole  cost 
of  the  same,  since  section  5  of  chapter  72  of 
the  Acts  of  1917,  amending  section  5739,  Rem- 
ington &  Ballinger's  Code,  makes  It  the  duty 
of  the  appraisers  to  schedule  the  benefits 
against  counties  and  road  districts  or  town- 
ships to  the  extent  of  one-half  and  one-fourth, 
respectively,  of  the  cost  of  the  improvement, 
and  finds  the  benefits  to  such  political  subdi- 
visions to  be  in  those  proportions  to  the  whole 
cost  of  the  same. 

"Section  5  of  chapter  72,  amending  Acts 
1917,  p.  242,  requiring  that  the  appraisers  shall 
prepare  a  schedule  which  shall  set  forth,  as 
has  been  seen,  the  benefits  assessed  to  the 
county,  road  districts,  or  townships  and  the  pri- 
vate property  within  the  same,  snd  finding  that 
the  benefits  are  as  in  that  section  enumerated, 
it  may  be  argued  that  the  Legislature  has  pro- 
vided three  taxing  districts  which  shall  contrib- 
ute to  the  cost  of  each  road  improvement  made 
under  the  road  law  in  question,  viz.  one  coex- 
tensive with  the  county,  but  limited  in  the  ag- 
gregate of  all  such  improvements  to  four  mills 
in  any  one  year  by  section  5765  as  amended 
by  the  act  of  1917,  a  second  embracing  the 
road  districts  or  townships  through  and  into 
which  the  improvement  is  located,  and  a  third 
composed  of  the  private  property  lying  within 
the  proposed  improvement  boundary,  and  as  to 
each  the  payments  shall  be  annually,  not  more 
than  10  in  number  and  of  equal  installments  ex- 
clusive of  interest,  and  section  5762,  Remington 
St  Ballinger's  Code,  as  amended,  provides  for 


a  special  road  improvement  fund  in  such  cas- 
es. •  •  • 

'The  whole  of  the  law  on  the  subject  con- 
sidered, the  court  cannot  believe  that  by  chap- 
ter 95  of  the  Laws  of  1919,  the  Legislature  in- 
tended either  to  impose  the  whole  of  the  cost 
of  any  road  improvement  to  be  paid  for  by  as- 
sessment upon  the  private  property  in  each  dis- 
trict, or  that  the  plan  for  any  such  improve- 
ment should  be  limited  to  the  cash  plan.  If 
so,  section  5739  of  the  Code,  as  amended  by  the 
Laws  of  1917,  it  appears  to  the  court,  would 
have  been  changed,  and  a  different  scheme  for 
such  improvements  provided.  Chapter  95  of 
the  Acta  of  1919  must  be  construed  as  herein 
construed,  or  else  construed  out  of  existence 
in  so  far  as  it  pertains  to  payment  for  im- 
provements by  installments.  It  must  further  be 
construed  as  herein  construed,  or  else  be  given 
the  effect  of  amending  the  whole  plan  and 
scheme  for  roadway  improvements,  and,  as 
well,  the  apportionment  of  the  cost  thereof  as 
provided  in  section  5739,  Remington  &  Ballin- 
ger's Code,  as  amended  by  the  acts  of  1917. 
Not  believing  that  the  Legislature  had  any 
such  intention  in  enacting  chapter  95,  and  that 
no  intention  of  revolutionizing  the  road  law 
was  in  the  minds  of  those  composing  that  body, 
but  that  the  intention  was  to  continue  the  ex- 
isting plan  in  force,  with  a  limitation  upon  as- 
sessments of  $25  or  less  against  any  single 
tract  or  contiguous  tracts  belonging  to  the 
same  owner,  it  follows  that  the  writ  should 
be  granted." 

The  opinion  of  the  trial  judge  very  logical- 
ly sets  forth  the  successive  amendments  and 
the  probable  purpose  of  the  amendment  of 
1919,  which  is  the  basis  of  all  contention. 
The  amendatory  act  of  1917  (chapter  72,  p. 
238)  was  quite  comprehensive.  The  amend- 
ment of  1919  (chapter  95,  p.  280)  In  no  wise 
altered  the  scheme  of  procedure,  or  the  meth- 
od of  ascertaining  the  benefits  conferred,  re- 
spectively, upon  the  county,  road  districts, 
or  townships  affected,  and  the  land  within 
the  Improvement  district  "particularly  bene- 
fited," except  as  to  the  length  of  time  of 
payment  and  division  into  annual  Install- 
ments and  the  requirement  that  assessments 
on  tracts  affected  belonging  to  the  same  own- 
er amounting  to  $25  or  less  should  be  col- 
lectable with  the  next  annual  taxes. 

Appellant  asserts  that  the  words  "property 
assessed  for  benefits"  means  only  that  prop- 
erty referred  to  in  section  1,  chapter  72, 
Laws  of  1917,  as  Including  the  "property 
particularly  benefited  or  lands  lying  within 
two  miles  of  either  side  of  the  center  line  of 
the  Improvement,  and  all  road  districts  or 
townships  which  will  be  subject  to  assess- 
ment for  the  improvement."  Why  exclude 
the  county?  In  the  same  act  it  is  dear  that 
the  county  was  legislatively  declared  to  be 
assessable  for  the  benefits,  for  by  section 
5739,  subd.  1,  it  was  provided  that  "the  bene- 
fits assessed  to  the  county  for  such  improve- 
ment shall  be  one-half  of  the  whole  cost 
thereof."  In  other  words,  as  to  the  political 
subdivisions  affected  by  the  proposed  im- 
provement, the  Legislature  in  its  sovereign 
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taxing  capacity  fixed  and  apportioned  the 
benefits  and  the  resultant  assessments  to 
them.  It  Is  not  and  cannot  be  doubted  that 
the  Legislature  had  such  power.  When,  then, 
we  find  the  Legislature  amending  the  law  by 
re-enacting  and  amending  the  original  sec- 
tion 6761,  Rem.  &  Bal.  Code,  and  no  other 
provision,  we  must  assume  that  It  still  had 
the  same  thing  In  mind— that  the  county 
was  one  of  the  political  subdivisions  to  be 
assessed  for  benefits  and  in  the  same  propor- 
tion as  before.  No  other  construction  is  pos- 
sible. 

Coming  now  to  the  specific  effect  of  the 
amendment  of  1919,  it  is  evident  that  the  ef- 
fect thereof  is  not  that  the  county's  appor- 
tionment must  be  paid  in  cash  in  full  when 
the  first  annual  Installment  of  assessments 
Is  due  or  before,  but  that  the  county  and 
townships  shall  have  the  same  maximum 
period  and  proportional  installments  as  the 
owners  in  the  particular  improvement  dis- 
trict for  the  cost  of  the  highway.  Under  the 
law  as  it  was  theretofore,  the  owners  of 
lands  particularly  benefited  and  within  the 
improvement  district  bad  a  maximum  of  20 
years'  time  and  20  installments,  and  the 
county  and  townships  only  5-year  maximum 
period,  when  the  petition  initiating  the  im- 
provement so  prayed.  Now,  as  the  1919 
amendment  provides: 

"When  the  petition  shall  so  request,  the  im- 
provements shall  be  paid  for  in  annual  install- 
ments by  an  annual  tax  levied  upon  the  proper- 
ty assessed  for  the  benefits.  The  petition  shall 
set  forth  'that  the  improvement  be  paid,  for  on 

the  years  installment  plan'  which  shall  not 

be  more  than  ten,"  etc. 

The  language  is  clear  and  could  not  be 
more  specific  or  positive.  When  the  petition 
prays  for  the  Improvement  to  be  paid  by 
installments  for  a  period  of  not  to  exceed  10 
years,  it  must  be  so  done,  if  done  at  all. 
There  is  room  only  for  argument  as  to 
whether  the  county  and  townships  should  not 
under  these  provisions  be  bound  to  the  same 
maximum  period  and  proportional  install- 
ments as  those  of  the  owners  particularly 
benefited,  namely,  the    years  install- 

ment plan  petitioned  for,  not  exceeding  10. 
But  it  is  reasonable  to  construe  the  language 
as  being  mandatory  upon  the  county  commis- 
sioners to  grant  the  maximum  period,  not 
exceeding  10  years,  and  apportion  the  pay- 
ment in  installments  accordingly  to  the  per- 
sons particularly  benefited,  but  discretionary 
as  to  the  maximum  time,  not  exceeding  10 
years,  for  payment  of  the  benefits  apportioned 
to  the  county  and  townships,  as  the  condition 
.  of  their  finances  may  Justify.  The  general 
burden  of  cost  of  such  improvements  at  any 
given  time  might  be  so  slight  that  for  a  par- 
ticular Improvement  petitioned  for  It  might 
be  desirable  to  pay  at  once,  or  within 
one  year  or  two,  or  the  burden  from  such 


improvements  at  a  given  time  might  be  such 
that  it  would  be  necessary  to  extend  the  pe- 
riod for  a  much  greater  period,  up  to  10 
years.  This  we  conclude  the  Legislature  left, 
within  the  limits  mentioned,  to  the  discre- 
tion of  the  county  board. 
The  judgment  is  affirmed. 

MACKINTOSH,  PARKER,  MOUNT,  FUL- 
LERTON,  BRIDGES,  MITCHELL,  MAIN, 
and  TOLMAN,  JX,  concur. 


SMITH  v.  BROWN.  (No.  16300!) 

(Supreme  Court  of  Washington.  Dec.  80, 1919.) 

Joint  adventures  <9=»5(2)— Contract  to  di- 
vide PROFIT  DOES  NOT  SUSTAIN  RECOVERY  OF 
MONET  JUDGMENT  IN  ABSENCE  OF  EVIDENCE 
OF  VALUE  OF  STOCK  WHICH  REPRESENTS 
PROFIT. 

In  an  action  on  an  agreement  that  plaintiff 
and  defendant  should,  for  plaintiff's  services 
in  obtaining  subscriptions,  divide  equally  what- 
ever profit  defendant  made  in  promoting  and  or- 
ganizing a  certain  corporation,  and  it  appeared 
that  defendant  received  a  certain  amount  of 
stock,  defendant,  upon  failing  to  tender  plaintiff 
one-half  of  the  stock,  did  not  subject  himself 
to  a  payment  of  an  equal  amount  of  money 
which  could  be  sued  for  as  upon  a  quantum 
meruit  in  the  absence  of  proof  as  to  value  of 
the  stock,  and  a  money  judgment  upon  such 
theory  could  ^not  be  sustained,  since  the  only 
judgment  a  court  could  render  would  be  for 
half  the  amount  of  stock  as  such. 

Department  1. 

Appeal  from  Superior  Court,  King  County; 
Mitchell  Gilliam,  Judge. 

Action  by  Donald  Smith  against  George 
Brown.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Modified  and  rendered. 

Cassuls  E.  Gates,  of  Seattle,  for  appellant. 
Winter  S.  Martin  and  A.  C.  Hough,  both 
of  Seattle,  for  respondent 

HOLCOMB,  C.  J.  In  October,  1917,  ap- 
pellant, Brown,  learned  of  what  he  con- 
sidered a  favorable  opportunity  in  the  fish- 
ing Industry  at  Olayoquot  Sound,  B.  C.  At 
that  time  he  bad  an  office  In  the  Pantages 
Building  in  Seattle.  This  office  adjoined  that 
of  respondent,  Smith,  who  was  engaged  in 
business  brokerage.  It  Is  not  clear  from  the 
record  whether  Brown  approached  Smith  or 
whether  the  opposite  was  true,  but  neverthe- 
less they  soon  began  to  discuss  the  proposi- 
tion Brown  had  In  mind.  The  record  dis- 
closes that  Smith  was  appraised  that  the 
proposition  would  involve  an  Investment  of 
at  least  $50,000  or  $60,000,  and  he  agreed  to 
obtain  for  Brown  subscribers  to  the  capital 
stock  of  the  company  proposed  to  be  formed. 
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It  is  difficult  from  the  record  to  say  that 
Smith  agreed  to  obtain  the  full  amount  of 
subscriptions.  The  evidence  shows  that  it  was 
agreed  between  them  that  they  should  divide 
equally  whatever  profit  Brown  made  in  pro- 
moting and  organizing  the  corporation. 

Smith  proceeded  to  Introduce  Brown  to 
one  Dr.  Campbell  who  subscribed  for  8,000 
shares  of  the  stock,  and  through  Dr.  Camp- 
bell other  subscriptions  to  the  extent  of 
$12,000  were  obtained.  Brown  of  his  own 
initiative  secured  $20,000  of  additional  sub- 
scriptions, making  a  total  of  $36,000  cash 
which  was  subscribed  for  stock  in  the  com- 
pany. Smith  made  some  representations  that 
he  would  himself  subscribe  for  $6,000  par 
value  of  stock,  but  this  he  never  did.  He 
did  at  a  meeting  of  prospective  Seattle  sub- 
scribers address  them,  urging  them  to  invest 
in  the  proposition,  but  beyond  what  has  been 
related  there  is  little  evidence  that  he  aided 
Brown  in  his  efforts  to  get  the  corporation 
going. 

The  corporation  was  organized  with  a 
capital  stock  of  260,000  shares  of  the  par 
value  of  $250,000.  It  is  not  clear  from  the 
record  how  much  actual  cash  was  received 
for  stock  subscriptions,  although  it  is  certain 
it  was  much  less  than  $50,000.  A  total  sub- 
scription of  stock  to  the  extent  of  about 
$80,000  was  obtained;  many  of  the  fishermen 
who  took  stock  turning  in  their  boats  and 
other  fishing  apparatus  in  payment  therefor. 
After  the  corporation  was  organized,  at  a 
meeting  of  directors  the  sum  of  $15,000  was 
voted  to  Brown  for  his  efforts  in  promoting 
and  organizing  the  corporation.  We  cannot 
escape  the  conviction  that  this  $15,000  was 
voted  him  with  the  understanding  that  he 
would  take  It,  not  in  cash,  but  in  stock  of  the 
corporation,  which  he  immediately  did.  Of 
this  $15,000  of  stock  Brown  paid  out  various 
portions  as  commissions,  so  that  as  a  net 
profit  for  promoting  and  organizing  the  cor- 
poration he  realized  $8,000  par  value  in  stock 
of  the  corporation.  There  is  little  evidence 
as  to  the  real  worth  of  this  stock,  but  the 
corporation  was  embarrassed  for  funds  and 
lost  much  of  its  property  through  sheriff's 
sale,  so  that  it  would  seem  the  stock  was  of 
a  value  far  below  par. 

A  trial  of  the  case  before  the  court  sitting 
without  a  jury  resulted  in  findings  in  favor 
of  plaintiff,  upon  which  the  court  entered  a 
money  Judgment  against  the  defendant  for 
$3,500. 

It  is  the  contention  of  appellant  that  the 
trial  court  erred  in  finding  upon  a  quantum 
meruit  when  the  plaintiff  had  declared  upon 
an  express  contract.  However  that  may  be, 
there  is  no  evidence  in  the  record  of  the  vol- 
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ue  In  money  of  respondent's  services,  nor  is 
there  any  evidence  that  at  the  time  of  the  al- 
leged breach  by  appellant  the  stock  that  re- 
spondent should  have  received  was  of  the 
value  of  $3,500,  or  any  other  sum.  If  there 
was  any  meeting  of  the  minds  shown,  it  was 
an  agreement  to  divide  the  net  proceeds  re- 
ceived by  Brown.  These  net  proceeds,  accord- 
ing to  appellant's  own  statement,  were  In 
stock  of  the  corporation  in  the  amount  of 
$8,000.    Respondent  claims: 

"By  the  terms  of  the  agreement,  if  George 
Brown  had  received  cash  money  for  bis  pro- 
motion services,  respondent  would  have  been 
entitled  to  one-half  of  the  amount  received." 

True.    But  respondent  further  asserts: 

"As  the  proof  developed,  Brown  received  stock 
instead  of  money.  He  was  therefore  required 
to  tender  one-half  of  the  stock,  and,  failing  to 
do  so,  subjected  himself  to  a  payment  of  this 
amount  of  money." 

This  is  utterly  fallacious.  If  he  had 
breached  the  agreement  at  that  time  by  fall- 
ing to  tender  one-half  of  the  amount  re- 
ceived, then,  In  order  for  respondent  to  recov- 
er upon  a  quantum  meruit,  it  was  necessary 
that  he  show  what  the  value  of  the  stock 
was  at  that  time.  In  this  be  utterly  failed. 
In  view  of  this  there  was  nothing  for  the 
court  to  do  but  to  divide  the  proceeds,  which 
was  only  stock  of  the  corporation.  It  Is  true 
that  Smith  did  not  obtain  all  of  the  sub- 
scriptions to  the  capital  stock  of  the  corpo- 
ration, nor  did  he  obtain  $50,000  worth,  but 
it  does  not  appear  from  the  record  that  his 
contract  with  appellant  called  for  his  doing 
either  of  these  things.  He  did  secure  sub- 
scriptions at  a  time  when  it  was  most  dif- 
ficult to  Interest  subscribers  in  this  particu- 
lar investment,  and  it  would  seem  that  he 
fully  performed. 

The  lower  court  gave  respondent  a  money 
Judgment  for  $3,500.  In  view  of  a  lack  of 
evidence  as  to  the  value  of  50  per  cent  of 
appellant's  net  profits,  a  more  correct  re- 
sult would  have  been  reached  If  the  court 
had  awarded  the  respondent  50  per  cent,  of 
the  net  amount  of  stock  received  by  appel- 
lant, or  $4,000  face  value  of  the  stock,  as 
admitted  in  his  answer. 

The  judgment  is  therefore  modified,  award- 
ing to  respondent  stock  of  the  corporation 
received  and  held  by  appellant  in  the  amount 
pf  $4,000  face  value. 

Appellant  will  recover  costs  of  this  appeal. 

PARKER,  MACKINTOSH,  MITCHELL, 
and  MAIN,  JJ.,  concur. 
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GROVES  ▼.  BARTO  et  aL   (No.  16421.) 

(Supreme  Court  of  Washington.    Doe.  17, 

1919.) 

1.  Divosox  «=»S32— Court  rot  bound  bt 

DECREE  OF  FOREIGN  COURT  REGARDING  CUB- 
TODY  or  CHILD. 
Where  a  divorce  haa  been  granted  and  pos- 
session of  a  child  haa  been  given  the  mother, 
and  the  mother  and  the  child  have  become  dom- 
iciled in  another  itate,  the  courts  of  the  place 
of  domicile  may,  at  the  least,  determine  the 
custody  of  the  child  as  its  welfare  may  demand 
where  there  are  changes  of  conditions  arising 
subsequent  to  the  entry  of  the  original  decree, 
and  are  not  bound  by  a  modification  of  the  orig- 
inal decree. 

2.  Divorce  <*=>332— Court  not  bound  bt  de- 
cision OF  FOREIGN  COURT  AS  TO  CUSTODY  OF 
CHILD  DOMICILED  IN  STATE. 

Where,  after  divorce  decree  was  entered 
awarding  custody  of  child  to  the  mother,  the 
mother  and  child  became  domiciled  in  another 
state  with  the  knowledge  and  consent  of  the 
father,  a  modification  of  the  original  decree 
ez  parte  giving  the  father  the  custody  of  the 
child  should  not  be  binding  upon  the  court  of 
the  state  where  the  child  was  domiciled  at  the 
time  the  modification  was  made. 

3.  Habeas  corpus  «=>99(5)— Divorced  moth- 
er PROPERLY  GIVEN  CUSTODY  OF  FIVE  YEAR 
OLD  CHILD. 

In  habeas  corpus  proceeding  by  father  to 
secure  possession  of  his  child,  awarded  in  a 
divorce  decree  to  the  mother,  a  judgment  of  the 
trial  court  awarding  the  custody  of  the  child, 
who  was  five  years  of  age,  tb  the  mother,  held 
proper  as  best  subserving  the  welfare  of  the 
child. 

Department  2. 

Appeal  from  Superior  Court,  Whatcom 
County ;  Wm.  H.  Pemberton,  Judge. 

In  the  matter  of  the  application  of  Harry 
Groves  for  a  writ  of  habeas  corpus  to  secure 
possession  of  a  child.  Answered  by  Mary  B. 
Barto  and  another.  From  a  decree  awarding 
the  child  to  one  of  the  defendants,  the  peti- 
tioner appeals.  Affirmed. 

C.  A.  Swartz,  of  Bellingham,  for  appellant 
Fred  W.  Meal,  of  Bellingham,  for  respond- 
ents. 

TOLMAN,  J.  The  appellant,  some  time 
prior  to  December  21,  1917,  brought  suit  for 
divorce  in  the  county  court  of  Teller  county, 
Colo.,  from  his  wife,  Lena  B.  Groves,  who 
appeared  in  that  action  and  filed  an  answer 
and  cross-complaint.  After  a  hearing  or 
hearings  had  been  had,  the  defendant  therein 
appeared  in  court  with  her  attorney,  and,  in 
the  absence  of  the  plaintiff  and  his  attorney, 
procured  the  entry  of  a  decree  upon  her  cross- 
complaint  in  her  favor,  which  awarded  the 
custody  of  the  child  of  the  parties  to  Mary 
E.  Barto,  the  mother  of  the  defendant,  then 


and  now  residing  In  Bellingham,  in  this  state, 
until  the  farther  order  of  the  court  The  hus- 
band soon  learned  of  the  entry  of  the  decree, 
paid  the  alimony  by  It  awarded,  and  knew 
of  the  wife's  intention  to  bring  the  child  to 
Washington  for  the  purpose  of  placing  it  in 
the  care  of  Mrs.  Barto,  and  assisted  in  that 
purpose  by  advancing  money  for  traveling 
expenses.  The  decree  became  final  under  the 
Colorado  law  on  June  21,  1918,  and  thereaft- 
er, in  December,  1918,  after  the  child  and  its 
mother  were  domiciled  in  this  state,  the  ap- 
pellant sought  and  obtained  a  modification 
of  the  decree  in  the  court  where  it  was  en- 
tered, by  the  terms  of  which  the  custody  of 
the  child  was  awarded  to  him.  Some  notice 
of  this  application  for  modification  was 
served  upon  the  respondents  in  this  state,' 
but  neither  of  them  made  any  appearance  in 
response  thereto. 

After  the  child  bad  been  in  this  state  about 
a  year,  and  after  the  modification  of  the  de- 
cree of  the  Colorado  court,  as  above  mention- 
ed, the  appellant  armed  with  such  modified 
decree,  came  to  Washington,  personally  called 
upon  Mrs.  Barto  and  demanded  possession  of 
the  child.  The  demand  being  refused,  he 
made  application  to  the  trial  court  for  a 
writ  of  habeas  corpus  to  secure  such  pos- 
session. Mrs.  Barto  made  answer  and  return 
to  the  writ  and  the  child's  mother,  Lena  B. 
Groves  (now  Lena  B.  Ridge),  appeared,  was 
made  a  party,  and  defended,  without  ob- 
jection. From  a  decree  awarding  the  child 
to  the  mother  this  appeal  is  prosecuted. 

[1,2]  It  is  contended  here  that  under  the 
rules  of  comity  existing  between  the  courts  of 
the  several  states,  and  the  full  faith  and  cred- 
it clause  of  the  federal  Constitution,  the  trial 
court  was  bound  by  the  modified  decree  of 
the  Colorado  court,  and  that  in  any  event, 
under  the  evidence  introduced,  the  custody  of 
the  child  should  have  been  awarded  to  the 
father.  Cases  are  not  wanting  which  hold 
that  a  decree  of  divorce  awarding  the  custody 
of  a  child  or  children  is  not  only  res  judicata 
in  the  state  where  entered,  but  elsewhere,  so 
far  as  the  parties  to  the  original  action  are 
concerned;  but  this  rule  is  not  applicable  here, 
because  the  modification  of  the  decree  was 
based  upon  substituted  service  without  the 
state,  made  after  both  the  mother  and  child 
had  become  domiciled  in  Washington.  The 
weight  of  authority  is  to  the  effect  that, 
when  the  child  has  become  domiciled  in  an- 
other state,  the  courts  of  the  place  of  domi- 
cile may,  at  the  least  determine  the  custody 
of  such  child  as  its  welfare  may  demand,  In 
all  cases  where  there  are  shown  changes  of 
conditions  arising  subsequent  to  the  entry  of 
the  original  decree.  Re  Alderman,  157  N.  C. 
507,  73  S.  E.  126.  39  L.  R.  A.  (N.  S.)  988; 
Mylius  v.  Carglll,  19  N.  M.  218, 142  Pac.  918, 
L.  R.  A.  1915B,  154,  Ann.  Cas.  1916B,  941; 
Nelson,  Divorce  and  Separation,  |  980;  9  R. 
C.  L.  {  293. 
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So  here,  while  appellant  claims  that  the 
original  decree  was  entered  In  his  absence, 
and  contrary  to  an  understanding  that  the 
wife  should  hare  a  divorce  while  he  should 
be  given  the  custody  of  the  child  (which  un- 
derstanding Is  denied),  yet  he  had  knowledge 
of  the  decree  before  the  child  and  Its  mother 
had  left  the  jurisdiction  of  the  court,  and 
if  he  or  the  court  had  been  Imposed  upon,  It 
would  seem  that  it  was  then  bis  duty  to  ask 
that  the  decree  be  modified ;  yet  he  did  noth- 
ing looking  towards  such  a  modification,  per- 
mitted and  assisted  in  the  child's  removal 
from  Colorado,  and  acquiesced  for  nearly  a 
year,  and  when  he  made  his  application  for 
modification  the  interested  parties  were  be- 
yond the  Jurisdiction  of  the  Colorado  court, 
and  the  showing  upon  which  the  modification 
was  made  was  an  ex  parte  one  of  which  we 
have  no  knowledge,  and  it  should  not  be  bind- 
ing upon  the  courts  of  this  state  where  the 
child  was  domiciled  at  the  time  it  was  made. 
Seeley  v.  Seeley,  80  App.  D.  O.  191,  12  Ann. 
Cas.  1058;  Milner  y.  Gatlin,  130  Ga.  109,  76 
S.  B.  800. 

tS]  In  any  event  a  change  of  conditions  Is 
set  up  in  Mrs.  Barto's  return  to  the  writ 
which  was  sufficient  to  Justify  the  trial  court 
in  hearing  the  case  on  Its  merits.  Going, 
then,  to  the  merits,  we  find  no  little  difficulty 
in  determining  what  are  the  facts.  Every- 
thing testified  to  on  the  one  side  Is  squarely 
denied  upon  the  other.  Appellant  attempted 
to  show  that  both  the  mother  and  Mrs.  Barto 
are  unfit  to  have  the  child.  As  to  the  latter 
the  testimony  is  not  sufficient  to  warrant  any 
attention,  while  as  to  the  former  the  evi- 
dence la  confined  almost  wholly  to  matters 
which  occurred  and  were  within  the  knowl- 
edge of  appellant  at  and  before  the  time  the 
original  decree  was  entered  and  should  have 
been  proven,  if  susceptible  of  proof,  while 
the  Colorado  court  bad  Jurisdiction  of  the 
person  of  the  defendant  In  that  action.  The 
original  Colorado  decree  being  silent  on  all 
such  matters,  we  are  not  now  disposed  to  In- 
quire Into  the  conduct  of  the  mother  before 
the  entry  of  that  decree.  It  does  appear  that 
the  mother  hay  remarried  since  coming  to 
Washington,  has  now  a  fit  and  comfortable 
home  for  the  child,  and  Is  financially  able  to 
provide  for  her  wants,  and  the  trial  court 
who  heard  and  saw  the  witnesses  was  of  the 
opinion  that,  considering  the  tender  age  of 
the  child,  now  about  five  years  old,  its  wel- 
fare would  be  best  subserved  by  awarding 
it  to  the  mother  for  the  time  being,  and  that, 
if  the  mother's  home  and  influence  should 
later  prove  to  be  what  the  father  feared,  the 
way  would  be  open  under  the  laws  of  this 
state  for  a  subsequent  inquiry. 

Finding  no  error,  the  judgment  is  affirmed. 

HOLCOMB,  C.  J.,  and  BRIDGES,  MOUNT, 
and  FULLEKTON,  JJ.,  concur. 
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HTJBD  t.  WYSONG  et  aL    (No.  16486.) 
(Supreme  Court  of  Washington.  Dec.  80, 1919.) 

1.  Appeal  and  ebrob  «j=>977(3)— New  tbial 
<8=»6— Grant  in  discretion  of  ooubt  not 
bevebsible  except  fob  abuse. 

The  granting  of  a  new  trial  is  a  matter 
within  the  discretion  of  the  trial  court,  and  its 
action  will  not  be  disturbed  unless  it  can  be 
said  that  such  discretion  has  been  abused. 

2.  New  trial  «=>163(1)  —  Obdeb  qbanting 
nsw  trial  and  permitting.  party  to  alteb 
facts  and  theory  ebr0ne0u8. 

In  an  action  for  a  balance  due  for  drilling  a 
well,  where  defense  was  that  plaintiff  guaran- 
teed to  furnish  a  certain  amount  of  water,  which 
he  failed  to  do,  and  that  moneys  paid  to  plain- 
tiff at  times  were  but  loaned,  return  of  which 
was  demanded,  and  there  was  a  judgment  for 
defendants  for  the  amounts  advanced,  an  order, 
which  in  addition  to  granting  a  new  trial  or- 
dered that  the  plaintiff  might  within  40  days 
make  a  further  test  of  the  well  in  question  and 
if  he  so  desired  drill  the  well  to  a  greater  depth, 
was  erroneous  as  far  as  it  permitted  him  to  drill 
to  a  greater  depth ;  it  not  being  permissible  for 
the  plaintiff  to  go  again  upon  the  property  and 
attempt  by  further  digging  to  alter  the  facts 
and  pleadings  he  relied  upon  at  the  original 
action  and  to  present  at  the  retrial  an  action 
upon  an  entirely  different  theory. 

Department  1. 

Appeal  from  Superior  Court,  Franklin 
County;  John  Truax,  Judge. 

Action  by  F.  Z.  Hurd  against  Henry  Wy- 
song  and  others.  There  was  a  Judgment  for 
defendants.  From  an  order  granting  a  new 
trial,  defendants  appeal.    Affirmed  in  part 

Edward  A.  Davis,  of  Pasco,  for  appellants. 
H.  B.  Noland,  of  Walla  Walla,  for  re- 
spondent 


MACKINTOSH,  J.  The  respondent  In  his 
complaint  alleges  that  he  bad  an  oral  con- 
tract with  the  appellants  for  the  drilling  of  a 
well  upon  their  farm,  to  be  paid  for  at  the 
rate  of  91.00  per  foot  to  the  depth  of  600 
feet,  and  S3  per  foot  for  any  greater  depth. 
He  alleges  that  he  drilled  the  well  to  a  depth 
of  1,086  feet  and  has  not  been  paid  In  full 
therefor,  and  prays  Judgment  for  the  balance 
due  and  for  a  lien  upon  appellants'  property. 
By  answer  the  appellants  (defendants  below) 
admit  an  oral  contract  was  made  with  the 
respondent  for  the  drilling  of  the  well  and 
that  be  has  drilled  to  the  depth  claimed,  but 
alleges  that,  as  a  part  of  the  contract  re- 
spondent guaranteed  to  furnish  a  well  which 
would  supply  a  continuous  flow  of  water  to 
the  capacity  of  a  2%-inch  pump.  They  fur- 
ther allege  that  respondent  failed  to  furnish 
such  a  well,  and  that  no  payments  have  been 
made  on  the  contract  but  that  the  amounts 
received  by  the  respondent  were  loans.  They 
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pray  for  a  dismissal  of  the  respondent's  ac- 
tion and  ask  that -they  have  Judgment  for 
the  amount  claimed  to  have  been  loaned  to 
the  respondent.  Upon  trial,  judgment  was 
rendered  for  the  appellants,  dismissing  the 
action  and  granting  Judgment  as  prayed  for. 
The  respondent  moved  for  a  new  trial,  alleg- 
ing all  the  statutory  grounds,  which  motion 
was  granted  by  an  order  which,  In  addition 
to  granting  a  new  trial,  ordered  that  the  re- 
spondent might,  within  40  days,  make  a 
further  test  of  the  well  in  question  and,  If  he 
so  desired,  drill  the  well  to  a  greater  depth. 
The  appellants,  'feeling  aggrieved  at  the  or- 
der, brought  this  appeal,  and  allege,  as  er- 
ror, the  granting  of  the  new  trial,  and  the 
granting  of  the  right  to  make  a  further  test 
of  the  well,  and  the  granting  of  the  right  to 
dig  the  well  deeper. 

[1]  In  a  case  of  this  kind  the  granting  of  a 
new  trial  is  a  matter  within  the  discretion  of 
the  court  hearing  the  case,  and  its  action  will 
Dot  be  disturbed  unless  we  can  say  that  that 
discretion  has  been  abused.  In  the  case  be- 
fore us  this  cannot  be  said,  and  for  that 
reason  the  action  in  granting  die  new  trial 
will  not  be  interfered  with. 

[2]  That  portion  of  the  order  granting  the 
new  trial  which  permitted  the  respondent  to 
make  a  further  test  of  the  well  was  not  er- 
roneous for  the  reason  that,  at  the  rehearing 
of  the  case,  the  respondent  would  be  entitled 
to  produce  such  evidence  as  existed  at  that 
rime,  and  he  was  entitled  to  go  upon  the  ap- 
pellants' land  and  make  such  further  Investi- 
gation and  tests  as  he  might  deem  necessary 
to  enable  him  to  produce  on  the  new  trial 
such  evidence  as  was  available  in  order  to 
present  fully  the  true  situation  to  the  court. 
The  court,  however,  was  in  error  In  including 
in  the  order  for  a  new  trial  permission  to  the 
respondent  to  drill  the  well  deeper.  The  re- 
spondent had  brought  his  action,  In  which  he 
was  claiming  that  he  had  a  contract  to  dig 
a  well  at  a  certain  price  per  foot,  and  con- 
tended that  the  contract  contained  no  provi- 
sion as  to  the  guaranty  of  a  supply  of  water. 
The  issue,  as  framed  by  the  pleadings,  was 
as  to  the  existence  of  such  a  guaranty.  It  is 
not  now  permissible  for  the  respondent  to  go 
again  upon  the  property  and  attempt  by  fur- 
ther digging  to  alter  both  the  facts  and  the 
pleadings  he  relied  upon  at  the  trial  of  the 
original  action  and  to  present,  at  the  retrial 
of  the  case,  an  action  upon  an  entirely  dif- 
ferent theory,  directly  contrary  to  the  one 
upon  which  he  originally  sued  and  upon 
which  the  trial  was  bad.  If  the  contract  was 
as  claimed  by  the  appellants,  It  was  breached 
by  the  respondent's  actions  in  ceasing  work 
and  suing  for  the  value  of  the  services  which 
he  performed,  and  It  cannot  now  be  revived 
by  the  court  allowing  the  respondent  to  re- 
sume operations  for  the  purpose  of  complying 
with  a  contract  which  heretofore  he  had  al- 
leged did  not  exist 


The  order  for  a  new  trial  will  be  affirmed, 
omitting  from  it,  however,  that  portion  which 
would  allow  the  respondent  to  drill  the  well 
deeper  and  to  amend  his  pleadings  so  as  to 
state  a  cause  of  action  differing  from  that 
alleged  in  his  complaint  The  appellants  will 
recover  their  costs  in  this  court 

HOLCOMB,  O.  J,  and  PARKER,  MAIN, 
and  MITCHELL,  JJ.,  concur. 


McCLURE  v.  WILSON  et  si    (No.  16668.) 

(Supreme  Court  of  Washington.  Dec.  22, 1919.) 

1.  Trial  <£=»177— Jury  trial  wot  waived  bt 
motions  bt  both  parties  fob  directed  ver- 
dict which  motions  were  overruled. 

The  general  rule  that,  where  both  sides  move 
for  a  directed  verdict  at  the  conclusion  of  the 
evidence,  they  In  effect  waive  Jury  trial  and 
consent  to  submission  of  the  case  to  the  trial 
judge  upon  both  law  and  fact  is  not  applicable, 
where  both  motions  are  overruled  and  the  case 
submitted  to  the  jury*  *nd  subsequently  judg- 
ment is  rendered  notwithstanding  the  verdict; 
the  case  being  one  at  law,  where  the  verdict 


is  not  merely  advisory. 


2.  Judgment  «=»199(8)— Judgment  notwith- 
standing VERDICT  NOT  AUTHORIZED  MERELY 

.  BECAUSE  BOTH  PARTIES  MOVED  FOR  DIRECT- 
ED VERDICT. 

Where  both  parties'  motions  for  directed 
verdicts  were  denied,  and  the  case  submitted, 
the  correctness  of  judgment  notwithstanding  ver- 
dict must  be  determined  the  same  as  thongh 
motions  for  directed  verdict  had  not  been  made. 

3.  Municipal  corporations  *=>706(6)— Evi- 
dence SUFFICIENT  TO  SUSTAIN' VERDICT  FOR 
INJURIES  RECEIVED  BT  BEING  STRUCK  BY 
AUTOMOBILE  AT  STREET  CROSSING*. 

In  an  action  for  personal  injuries  resulting 
from  plaintiff  being  run  over  by  defendants' 
automobile  at  a  city  street  crossing,  evidence 
held  sufficient  to  warrant  finding  that  defend- 
ants' automobile  was  being  driven  at  too  high 
a  rate  of  speed,  and  to  sustain  the  verdict  for 
plaintiff. 

4.  Municipal  corporations  <8="06(6,  7)  — 
Negligence  and  contributory  negligence 
in  accident  at  street  crossing  questions 
for  the  jury. 

In  action  for  personal  Injuries  resulting 
from  plaintiffs  being  run  over  by  defendant's 
automobile  at  a  city  street  crossing,  held  that 
neither  the  question  of  negligence  nor  plaintiff's 
contributory  negligence  could  be  determined  as 
a  matter  of  law. 

Department  L 

Appeal  from  Superior  Court,  King  County; 
A.  W.  Frater,  Judge. 

Action  by  Robert  J.  McClure  against 
Charles  A.  Wilson  and  another.  Judgment 
for  defendants  notwithstanding  verdict  tor 
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plaintiff,  and  plaintiff  appeals.  Judgment  re- 
versed, and  case  remanded,  with  directions  to 
enter  Judgment  for  plaintiff  In  accordance 
with  verdict. 

Paul  Shaffrath  and  Arthur  a  Dresbach, 
both  of  Seattle,  for  appellant. 

Morris  B.  Sachs  and  W.  B.  Crawford,  all  of 
Seattle,  for  respondents. 

PARKER,  J.  The  plaintiff,  McClure,  com- 
menced this  action  In  the  superior  court  for 
King  county,  seeking  recovery  of  damages 
which  he  claims  to  have  suffered  as  a  result 
of  the  negligent  operation  of  an  automobile 
by  the  defendant  Wilson,  while  driving  the 
same  as  agent  for  the  defendant  Matheny,  the 
owner  thereof.  A  trial  upon  the  merits,  In 
the  superior  court  sitting  with  a  Jury,  result- 
ed in  a  verdict  awarding  the  plaintiff  recov- 
ery in  the  sum  of  $2,789.  Thereafter  the 
court  rendered  in  favor  of  the  defendants  a 
judgment  notwithstanding  the  verdict,  upon 
motion  timely  made  in  that  behalf  by  their 
counsel.  From  this  disposition  of  the  cause 
the  plaintiff  has  appealed  to  this  court. 

The  main  question  here  to  be  decided  Is 
whether  or  not  the  trial  court  erred  In  refus- 
ing to  render  judgment  in  favor  of  appellant 
in  accordance  witb  the  verdict,  and  in  ren- 
dering the  judgment  against  him  notwith- 
standing the  verdict  In  view  of  the  conten- 
tion made  by  counsel  for  respondents  that 
the  condition  of  the  record  is  such  as  to  call 
for  the  conclusion  that  the  trial  court  ren- 
dered its  decision  upon  the  questions  of  both 
law  and  fact,  and  that  it  was  warranted  in 
so  doing,  as  if  the  case  had  been  tried  before 
the  court  without  a  jury,  it  seems  necessary 
that  we  first  determine  the  viewpoint  the 
trial  judge  was  required  or  permitted  to  as- 
sume in  rendering  his  decision  upon  the  mo- 
tion for  Judgment  notwithstanding  the  ver- 
dict ;  that  is,  whether  be  was  required  to  dis- 
pose of  that  motion  as  In  any  other  ordinary 
jury  case  where  a  verdict  is  rendered,  or 
whether  he  was,  because  of  prior  motions  by 
counsel  for  the  respective  parties  and  the  pe- 
culiar circumstances  of  the  trial,  authorized 
to  dispose  of  the  motion  as  if  he  were  then 
deciding  the  case  upon  the  merits,  upon 
questions  of  both  law  and  fact  If  the  judge 
was  required  to  dispose  of  the  motion  for 
Judgment  notwithstanding  the  verdict  purely 
as  such,  having  In  mind  that  the  verdict  of 
the  jury  would  be  controlling  unless  wrong, 
as  a  matter  of  law,  it  Is  plain  we  must  test 
the  correctness  of  his  decision  by  determining 
whether  or  not  there  is  evidence  to  support 
the  verdict ;  while  if  the  judge  was,  by  rea- 
son of  prior  motions  made  by  counsel  for  both 
parties  and  the  peculiar  circumstances  of  the 
trial,  authorized  to  dispose  of  the  motion  as 
if  he  were  deciding  the  case  upon  the  merits, 
as  to  questions  of  fact  as  well  as  law,  it  is 
equally  plain  we  must  test  the  correctness  of 
his  decision  by  determining  whether  or  not 
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the  weight  of  the  evidence  preponderates 
against  It 

The  facts  determinative  of  the  correctness 
of  the  decision  upon  this  preliminary  ques- 
tion may  be  summarized  as  follows:  At  the 
conclusion  of  the  introduction  of  all  of  the 
evidence  upon  the  trial,  both  sides  having 
rested,  a  motion  was  made  in  behalf  of  re- 
spondents for  an  instructed  verdict  in  their 
favor,  rested  upon  the  ground,  in  substance, 
that  the  evidence  would  not  support  any  find- 
ing of  negligence  on  the  part  of  respondents ; 
that  appellant's  Injuries  were  conclusively 
proven  to  be  the  result  of  his  own  contribu- 
tory negligence,  and  that  therefore  it  should 
be  so  decided  as  a  matter  of  law.  This  mo- 
tion was  immediately  heard  and  denied.  Im- 
mediately thereafter  a  motion  was  made  in 
behalf 'of  appellant,  as  follows: 

"We  ask  at  this  time  also  for  an  instructed 
verdict  for  the  plaintiff  for  the  reason  and  upon 
the  ground  that  the  evidence  distinctly  shows 
by  Mr.  Wilson  himself  that  he  deliberately,  will- 
fully, ran  this  man  down." 

This  motion  was  also  immediately  heard 
and  denied.  Thereupon  the  trial  judge  in- 
structed the  Jury,  submitting  to  It  the  ques- 
tion of  respondents'  negligence  and  of  appel- 
lant's contributory  negligence,  the  Instruc- 
tions fully  and  fairly  covering  these  ques- 
tions, including  a  fair  statement  of  the  law 
relative  to  the  burden  of  proof  as  to  each. 
Thereupon  counsel  for  the  respective  parties 
made  their  arguments  to  the  jury,  and  a  ver- 
dict was  returned  in  favor  of  appellant  as 
already  noticed. 

[1,2]  Counsel  for  respondents  now  contend 
that  the  motions  for  directed  verdict  made  at 
the  close  of  the  evidence  by  counsel  for  the 
respective  parties  constituted,'  in  effect  a  con- 
sent on  the  part  of  each  that  the  trial  Judge 
should  dispose  of  the  case  upon  the  merits  as 
to  questions  of  both  law  and  fact  and  that 
such  consent  warranted  the  Judge  in  so  dis- 
posing of  the  motion  for  Judgment  notwith- 
standing the  verdict  even  after  the  denial  of 
the  motions  for  directed  verdict  before  the 
submission  of  the  case  to  the  jury.  Counsel 
invoke  what  they  Insist  is  the  general  rule 
that  when,  at  the  conclusion  of  a  jury  trial, 
before  the  submission  of  the  case  to  the  jury, 
motions  for  directed  verdict  are  made  by 
counsel  upon  both  sides,  such  action  on  their 
part  becomes,  in  effect,  a  waiver  of  trial  by 
the  Jury,  and  a  consent  to  the  submission  of 
the  case  to  the  trial  Judge  to  be  decided  by 
him  upon  the  merits  as  to  questions  of  both 
law  and  fact  citing  our  decisions  in  Knox  v. 
Fuller,  23  Wash.  34,  62  Pac.  131,  Easterly  r. 
Mills,  54  Wash.  360,  103  Pac.  476,  28  L.  R.  A. 
(N.  S.)  062,  and  Sevier  v.  Hopkins,  101  Wash. 
404,  172  Pac.  660. 

Had  the  trial  judge  taken  the  case  from 
the  jury  and  decided  it  upon  the  merits  as  to 
questions  of  both  law  and  fact  at  the  time 
of  disposing  of  the  motions  for  instructed 
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verdict,  before  the  submission  of  the  case  to 
the  Jury,  we  may  concede  for  present  pur- 
poses that  be  would  nave  been  warranted  In 
80  disposing  of  the  case;  but  we  are  of  the 
opinion  that,  since  these  motions  were  denied 
and  the  judge  did,  as  a  matter  of  fact,  submit 
the  case  to  the  Jury,  fully  and  fairly  submit- 
ting to  it  the  questions  of  respondents'  negli- 
gence and  appellant's  contributory  negligence, 
the  disposition  of  the  motions  for  directed 
verdict,  made  before  such  submission  of  the 
case  to  the  jury,  is  a  closed  incident  in  the 
trial,  which  can  have  no  effect  upon  the  sub- 
sequent proceedings  therein.  This  is  a  law 
case  of  the  purest  kind;  no  relief  being  sought 
other  than  a  money  judgment  for  damages. 
It  is  not  a  question,  therefore,  of  the  verdict 
of  the  jury  being  merely  advisory  as  may  oc- 
cur in  an  equity  case.  After  the  disposition 
of  the  motions  for  directed  verdict,  the  trial 
judge  proceeded  in  the  usual  course  of  the 
trial  of  a  law  action,  fully  and  fairly  submit- 
ting all  the  issues  In  the  case  to  the  jury 
which  were  proper  to  be  submitted  to  the  jury 
In  such  a  case.  It  seems  quite  clear  to  us 
that  the  jury's  verdict  was  as  binding  upon 
the  Judge  in  this  case  as  In  any  other  law  case, 
and  that  we  must  now  test  the  correctness  of 
his  disposition  of  the  motion  for  judgment 
notwithstanding  the  verdict  in  the  same  man- 
ner as  If  the  prior  motions  for  directed  verdict 
had  not  been  made.  That  Is,  In  so  far  as  the 
question  here  to  be  decided  is  concerned,  we 
must  wholly  Ignore  the  making  and  disposi- 
tion of  these  motions.  It  follows  that  we  are 
now  called  upon  to  determine  as  a  matter  of 
law  the  questions  of  whether  or  not  there  was 
evidence  to  support  the  verdict  rendered  by 
the  Jury,  and  whether  or  not  contributory 
negligence  on  the  part  of  appellant  preventing 
his  recovery  was  conclusively  proven. 

[3]  At  the  time  appellant  was  Injured  he 
was  walking  upon  the  paved  portion  of  the 
roadway  for  vehicles  on  Alaska  street,  on  the 
north  side  of  the  street  car  track,  in  or  very 
near  the  Intersection  of  that  street  with  Thir- 
ty-Eighth avenue  Southeast,  In  Seattle.  Alas- 
ka street  runs  east  and  west,  while  Thirty- 
Eighth  avenue  crosses  it  at  right  angles,  run- 
ning north  and  south.  Appellant  lives  on  the 
east  side  of  Thirty-Eighth  avenue,  a  short 
distance  north  of  Alaska  street.  The  street 
car  track  is  approximately  15  feet  from  the 
curb  on  the  north  side  of  Alaska  street,  which 
15-foot  space  is  occupied  by  the  paved  road- 
way on  the  north  side  of  the  car  track.  The 
portion  of  Alaska  street  within  the  car  track 
and  to  the  south  thereof  is  unimproved,  and 
unused  by  wheeled  vehicles.  Late  in  the  aft- 
ernoon of  the  day  In  question  appellant  was 
going  to  bis  home,  riding  on  a  street  car,  pro- 
ceeding west  on  Alaska  street.  When  he  got 
on  the  car  it  was  very  much  crowded  with 
passengers,  and  apparently  by  the  direction 
of  the  conductor  he  got  on  the  front  platform. 
He  rode  there  until  the  car  stopped  at  Thirty- 
Eighth  avenue,  the  car  stopping  as  usual 


with  the  front  platform  near  the  east  line 
of  Thirty-Eighth  avenue.  He  then  stepped 
off  the  front  platform  on  the  north  side,  and 
proceeded  north  along  the  line  of  the  side- 
walk on  the  east  side  of  Thirty-Eighth  ave- 
nue, towards  bis  home.  When  he  reached  the 
curb  at  the  northeast  corner  of  the  street  In- 
tersection, he  was  reminded  of  the  fact  that 
he  had  not  paid  his  fare  to  the  conductor, 
who  was  on  the  rear  platform  of  the  street 
car.  He  then  started  back  to  the  car  to  pay 
his  fare,  the  car  starting  about  the  same  time. 
He  reached  tbe  rear  end  of  the  car  as  It  was 
proceeding  across  the  street  intersection,  and 
somewhat  hurriedly  walked  or  ran  west  along 
the  north  side  of  the  moving  car  for  a  dis- 
tance of  about  16  feet,  and  handed  his  fare  to 
the  conductor,  who  was  still  on,  the  rear  plat- 
form. He  then  turned  to  his  right,  which 
would  be  to  the  north  or  northwest,  to  go 
across  the  roadway  to  the  north  side  of  Alas- 
ka street  Just  after  he  had  so  turned,  and 
reached  a  point  near  the  center  line  of  the 
paved  roadway  some  6  or  7  feet  from  the  car, 
and  evidently  while  still  facing  more  to  the 
west  than  to  the  north  or  east,  he  was  struck 
from  the  rear  by  the  front  left  corner  of  the 
automobile  being  driven  by  respondent  Wil- 
son, being  struck  by  the  front  left  fender  and 
tbe  left  end  of  the  guard  or  bumper  on  the 
front  of  the  automobile,  and  severely  injured. 
He  was  struck  such  a  blow  of  such  force  as  to 
indicate  that  the  automobile  was  moving  at  a 
considerable  rate  of  speed.  Tbe  speed  of  the 
automobile  was  by  various  witnesses  estimat- 
ed at  from  10  to  20  miles  per  hour.  The  evi- 
dence was,  in  any  event,  such  that  the  jury 
mlgbt  well  have  believed  that  the  speed  of 
tbe  automobile  was  at  that  time  at  least  15 
miles  per  hour,  and  might  also  have  believed 
from  the  testimony  of  witnesses  that  the 
speed  of  the  automobile  was  25  miles  or  more 
per  hour  just  before  reaching  the  street  in- 
tersection. Appellant  says  that  when  he 
started  back  to  the  street  car,  from  the  curb 
at  the  northeast  corner  of  the  street  inter- 
section, to  pay  his  fare,  he  noticed  an  auto- 
mobile headed  west,  standing  near  the  north 
curb  of  Alaska  street,  about  20  feet  east  of 
Thirty-Eighth  avenue,  and  that  he  looked  at 
that  automobile  with  a  view  to  making  sure 
that  it  was  not  going  to  start  west  along  the 
roadway  across  which  he  was  proceeding. 
He  also  says  he  saw  the  automobile  which 
struck  him  when  it  was  coming  from  the 
east  while  it  was  about  a  block  away.  It 
seems  evident  that  he  could  not  then  know 
or  appreciate  with  any  degree  of  accuracy 
the  speed  at  which  it  was  coming.  This 
seems  to  have  been  observed  by  him  just 
before  he  reached  the  street  car  to  pay  bis 
fare.  The  evidence  is  not  in  harmony  as  to 
just  how  far  west  appellant  was  when  the 
automobile  struck  him,  but  It  seems  evident 
that  he  was  well  within  the  boundaries  of 
the  Intersection,  somewhere  between  the  mid- 
dle of  Thirty-Eighth  avenue  and  the  west 
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boundary  thereof.  He  hays  be  did  not  see 
the  on-coming  automobile  between  the  time 
he  saw  it  to  the  east  about  a  block  away 
and  almost  at  the  instant  it  struck  him,  and 
we  may  assume,  as  it  is  claimed,  that  he  did 
not  look  during  that  period  to  the  east  to 
observe  the  on-coming  automobile,  seemingly 
resting  In  the  belief  that  it  would  in  no  event 
reach  him  before  he  would  pay  his  fare, 
and  get  back  across  the  roadway  to  the 
north  on  his  way  home.  The  evidence  was 
sufficient,  we  are  quite  convinced,  to  have 
warranted  the  Jury  in  believing  that  the  au- 
tomobile did  not,  upon  its  approach  to  the 
street  intersection  and  while  it  was  crossing 
the  street  intersection,  decrease  its  speed 
below  15  miles  per  hour.  Wilson,  the  driver 
of  the  automobile,  when  at  a  considerable 
distance  before  reaching  the  intersection, 
plainly  saw  appellant  and  his  actions,  saw 
appellant  hurry  across  the  roadway  and 
alongside  the  street  car  for  some  little  dis- 
tance, and  hand  the  conductor  something, 
during  which  time  it  must  have  been  appar- 
ent to  Wilson  that  appellant  was  facing 
west,  with  his  back  to  the  east,  Intent  on 
giving  something  to  the  conductor  on  the 
platform,  and  as  the  Jury,  we  think,  might 
well  believe,  such  situation  should  have  caus- 
ed Wilson  to  anticipate  that  appellant  in- 
tended to  immediately,  after  handing  the 
something  to  the  conductor,  again  cross  the 
roadway  to  the  north.  We  think  the  evi- 
dence was  such  as  to  warrant  the  Jury  in  be- 
lieving the  facts  and  drawing  inferences 
therefrom  as  above  summarized.  We  do  not 
say  that  were  we  the  triers  of  the  facts  we 
would  necessarily  arrive  at  these  same  con- 
clusions. We  only  say  that  the  Jury  could 
reasonably  do  so,  and  that  is  as  far  as  we 
are  permitted  to  go. 

[4]  We  conclude,  then,  in  view  of  the  fact 
that  this  unfortunate  accident  occurred  at  a 
public  street  crossing,  where  it  was  Just  as 
much  the  duty  of  Wilson,  the  driver  of  the 
automobile,  to  look  out  for  appellant,  a  pe- 
destrian, as  it  was  for  appellant  to  look  out 
for  the  automobile;  in  view  of  the  speed  at 
which  the  Jury  might  believe  the  automobile 
was  running  both  immediately  before  and  at 
the  time  of  the  accident;  in  view  of  the 
situation  in  which  appellant  was  at  the  time, 
his  necessary  haste,  his  seeming  confidence,' 
well  founded  as  the  Jury  might  well  believe, 
that  the  on-coming  automobile  would  in  no 
event  reach  him  before  he  would  be  back 
across  the  roadway  to  the  north — that  nei- 
ther the  question  of  respondents'  negligence 
nor  appellant's  contributory  negligence 
could  be  determined  as  a  matter  of  law,  but 
that  both,  under  all  the  circumstances,  were 
for  the  Jury  to  determine.  Our  decisions  in 
the  following  cases,  we  think,  support  this 
conclusion:  Hull  v.  Seattle,  Benton  &  South- 
ern R.  Co.,  60  Wash.  162,  110  Pac.  804 ;  Rlch- 
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mond  v.  Tacoma  Railway  ft  Power  Co.,  67 
Wash.  444,  122  Pac.  861;  Davies  v.  Rose- 
Marshall  Coal  Co,  74  Wash.  665,  134  Pac. 
180;  Lautenschlager  v.  Seattle,  77  Wash.  12, 
187  Pac.  323;  Forbes  Supply  Co.  v.  Kendrick, 
88  Wash.  284,  152  Pac.  1028;  HInes  v.  Chica- 
go, Milwaukee  &  St.  P.  R.  Co.,  177  Pac.  795. 

We  are  of  the  opinion  that  the  Judgment 
notwithstanding  the  verdict  rendered  In  fa- 
vor of  respondents,  must  be  reversed,  and  the 
case  remanded  to  the  superior  court,  with 
directions  to  enter  its  Judgment  in  favor  of 
appellant,  awarding  him  recovery  as  found 
by  the  verdict  of  the  Jury. 

It  is  so  ordered. 

HOLCOMB,  C.  J.,  and  MACKINTOSH, 
MITCHELL,  and  MAIN,  JJ.,  concur. 


NORMILE  v.  DENISON.  (No.  15602.) 

(Supreme  Court  of  Washington.    Dec.  30, 
1919.) 

1.  Pleading  4J=»214(1)— Allegations  taken 

AS  TBUE  ON*  DEMURRER. 

On  demurrer  to  a  complaint  the  allegations 
of  the  complaint  mast  be  taken  as  true. 

2.  Husband  and  wife  «=»272(5)— Burden  of 
pboof  on  husband  to  show  good  faith  in 

SETTLEMENT  OF  COMMUNITY  BIGHTS. 

Under  Rem.  Code  1915,  $  6292,  the  burden 
of  proof  ia  on  the  personal  representative  of  a 
hnsband  to  show  good  faith  in  a  division  of 
community  property  between  himself  and  wife 
in  an  action  by  the  wife  to  recover  one-half  of 
certain  community  property  which  she  alleged 
defendant  had  fraudulently  concealed. 

8.  Husband  and  wife  «J=»272(5)— Complaint 

IN  ACTION  BY  DIVORCED  WIFE  TO  BECOVEB 
COMMUNITY  PROPERTY  STATING  CAUSE  OF  AC- 
TION. 

A  complaint,  in  an  action  by  a  divorced  wife 
against  the  personal  representative  of  her  de- 
ceased husband  to  recover  one-half  of  certain 
community  property  on  the  ground  that  the 
husband  had  fraudulently  concealed  the  same 
when  a  division  of  the  property  was  being 
made,  held  to  sufficiently  allege  that  the  plain- 
tiff relied  on  representations  of  the  hnsband 
that  the  property  divided  constituted  all  of  the 
community'  property,  even  though  by  reason  of 
the  estrangement  of  the  husband  and  wife  she 
could  not  have  relied  upon  the  relation  of  hus- 
band and  wife  under  Rem.  Code  1915,  |  5292, 
and  even  though  the  complaint  incorporated  an 
agreement  whereby  the  husband  was  relieved 
of  any  further  accounting. 

4.  Husband  and  wife  «j=»272(5)— Husband 

MUST  EXERCISE  GOOD  FAITH  IN  DIVISION  OF 
COMMUNITY  PROPERTY. 

Since  the  law  intrusts  community  property 
to  the  husband's  sole  control  and  management, 
it  is  his  duty  to  render  a  true,  open,  and  fair 
account  when  the  community  is  to  be  dissolved. 
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5.  Contracts  «=>96— Stipulations  reliev- 
ing FROM  FRAUD  INVALID. 

Generally,  a  stipulation  in  a  contract  that 
false  or  fraudulent  representations,  by  which 
one  party  has  induced  the  other  to  enter  into 
it,  shall  not  affect  its  validity,  is  itself  invalid 
and  cannot  operate  by  estoppel  or  otherwise. 

6.  Compromise  and  settlement  «=»3— De- 
frauded PARTY  MAT  COMPROMISE. 

One  who  has  been  defrauded  may  compro- 
mise and  settle  his  right  of  action  for  the  fraud. 

7.  Contracts  <j=>265 — Party  must  offer  to 
place  in  statu  quo  on  rescission. 

A  party  cannot  rescind  a  contract  without 
offering  to  put  the  other  party  in  statu  quo. 

8.  Husband  and  wife  «=»272(5)— Offer  to 
account  sufficient  in  action  to  rescind 
division  of  community  property. 

In  an  action  to  rescind  a  contract  relating 
to  the  division  of  community  property  on  the 
ground  that  defendant  had  fraudulently  con- 
cealed part  of  the  community  estate,  an  offer 
in  the  'complaint  to  account  for  all  the  com- 
munity property  received  by  plaintiff  was  a 
sufficient  offer  to  put  the  other  party  in  statu 
quo  and  sufficient  to  empower  the  court  to  do 
equity  between  the  parties. 

Department  2. 

Appeal  from  Superior  Court,  King  County; 
J.  T.  Ronald,  Judge. 

Action  by  Angela  Normlle  against  Annie 
Denison,  Individually  and  as  executrix  of  the 
estate  of  S.  Normlle,  deceased.  Judgment  for 
defendant,  and  plaintiff  appeals.  Reversed. 

Preston,  Thorgrlmson  ft  Turner,  of  Seattle, 
for  appellant. 

Chadwlck,  McMicken,  Ramsey  ft  Rupp,  of 
Seattle,  for  respondent 

TOLMAN,  J.  This  action  was  brought  by 
appellant  against  respondent,  individually 
and  as  executrix  of  the  estate  of  S.  Normile, 
deceased,  to  recover  one-half  of  certain  com- 
munity property  accumulated  by  the  dece- 
dent and  appellant  during  the  time  they  were 
husband  and  wife,  which,  it  is  alleged,  was, 
at  the  time  of  the  making  of  a  property  set- 
tlement between  them,  fraudulently  concealed 
by  the  husband. 

To  appellant's  supplemental  and  amended 
complaint,  a  demurrer  was  interposed  on 
the  ground  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 
The  demurrer  was  sustained  by  the  court  be- 
low, and,  the  appellant  declining  to  plead  fur- 
ther, a  judgment  of  dismissal  followed,  from 
which  this  appeal  Is  prosecuted. 

In  substance,  the  supplemental  and  amend- 
ed complaint  alleges  that  the  appellant  and  S. 
Normile  were  married  on  June  1,  1892,  and 
that  the  community  thus  formed  continued 
until  dissolved  by  a  decree  of  divorce  entered 
May  31,  1917,  in  an  action  commenced  by 
the  wife  on  March  28, 1917 ;  that  during  their 
married  life  considerable  property  was  ac- 


cumulated, of  which  the  husband  had  the 
entire  possession  and  control,  the  amount  and 
value  of  which  were  at  all  times  concealed 
from  the  wife;  that  on  May  16, 1916,  the  par- 
ties entered  into  a  written  agreement,  which 
recites: 

"That,  whereas  the  above  parties  have  been 
married  nearly  twenty-four  (24)  years  and  are 
now  husband  and  wife,  and  have  since  tbeir 
marriage  accumulated  considerable  property 
both  real  and  personal,  and 

"Whereas  some  differences  have  arisen  be- 
tween said  parties  hereto,  and 

"Whereas,  both  of  said  parties  are  of  the 
opinion  that  it  is  advisable  and  better  to  divide 
all  tbeir  property,  both  real  and  personal, 
separate  and  community. 

"Now,  therefore,"  etc. 

Then  follow  provisions  by  which  the  wife 
Is  to  retain  her  jewelry,  and  all  money  and 
other  assets  previously  given  her  by  the  hus- 
band, aggregating  approximately  $4,000  in 
value;  the  cash  on  hand,  which  amounted  to 
$10,000,  bonds  amounting  to  $10,131.60,  min- 
ing stock  of  the  par  valne  of  $600,  money  or 
bonds  due  from  King  county  under  a  contract 
for  grading  the  Duwamlsh-Renton  roadway, 
and  $5,000  of  bonds  in  escrow  in  the  Seattle 
National  Bank  are  all  equally  divided ;  a  pol- 
icy of  Insurance  on  the  life  of  the  husband 
is  given  to  the  wife;  the  real  estate,  it  Is  pro- 
vided, shall  remain  undivided  community 
property  as  theretofore.  Then  follow  pro- 
visions to  the  effect  that  so  long  as  they  shall 
occupy  the  same  home  the  husband  shall  pay 
the  household  expenses,  the  personal  expens- 
es of  the  wife,  the  premiums  on  the  life  In- 
surance policy,  taxes  on  real  estate,  and  the 
profits  of  his  business,  after  the  payment  of 
such  expenses,  shall  be  equally  divided,  and, 
that  In  the  event  of  their  ceasing  to  occupy 
the  same  home,  the  wife  shall  thereafter  pay 
for  her  own  maintenance,  pay  the  premiums 
on  the  life  Insurance  policy,  the  taxes  and 
charges  on  her .  own  property,  and  the  hus- 
band shall  be  entitled  to  retain  the  profits 
of  his  business;  the  furniture  and  effects  in 
the  home  to  be  then  equally  divided,  except 
certain  enumerated  articles  which  shall  be- 
long to  the  wife ;  and  the  question  of  blame 
for  the  separation  shall  not  affect  the  settle- 
ment 

The  complaint  alleges  that  the  husband  rep- 
resented that  the  personal  property  referred 
to  in  the  agreement  was  all  the  personal  prop- 
erty belonging  to  the  community  and  that  the 
wife  relied  solely  upon  the  husband's  repre- 
sentations in  that  respect  It  is  further  al- 
leged that  thereafter  and  on  the  28th  day  of 
March,  1917,  the  parties  entered  into  another 
and  subsequent  written  property  agreement 
also  made  a  part  of  the  complaint  which  re- 
cites: 

"That,  whereas,  the  above-named  parties  have 
been  married  approximately  twenty-five  years 
and  are  now  husband  and  wife,  and  have  since 
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their  said  marriage  accumulated  considerable 
property,  bot&  real  and  personal,  and 

"Whereas,  the  parties  hereto  did  on  the  16th 
da;  of  May,  1916,  enter  into  a  written  agree- 
ment which  provided,  among  other  things,  for  a 
partial  division  of  the  property  belonging  to 
the  parties  hereto,  and 

"Whereas,  since  said  agreement  the  parties 
have  lived  together,  bot  have  again  separated, 
and 

"Whereas,  the  agreement  of  May  16th,  1916, 
did  not  effect  a  division  of  the  real  property 
belonging  to  the  parties  hereto  nor  of  certain 
personal  property  belonging  to  said  parties, 
and 

"Whereas,  both  of  said  parties  are  now  de- 
sirous of  making  a  full  and  complete  settle- 
ment and  division  of  the  property  interests  of 
the  said  parties. 

"Now,  therefore,"  etc 

Then  follows  an  acknowledgment  of  receipt 
by  the  wife  of  the  various  items  of  property 
given  to  her  by  the  prior  settlement;  a  divi- 
sion of  the  real  property  not  here  attacked ; 
the  half  of  the  bonds  in  escrow  In  the  Seattle 
National  Bank  reserved  by  the  husband  by 
the  first  agreement  is  given  to  the  wife,  as  is 
also  all  of  the  furniture  and  effects  in  the 
home,  and  It  is  provided: 

"(b)  All  remaining  property  heretofore  ber 
longing  to  the  community  including  money, 
bonds,  accounts  and  bills  receivable,  are  to 
become  the  separate  property  of  the  party  of 
the  first  part  herein  free  and  clear  of  any 
right,  title  or  interest  therein  on  the  part  of 
the  second  party  hereto." 

Also: 

"Fifth.  Said  party  of  the  second  part  hereby 
waives  any  rights  or  claims  of  any  kind  that 
she  may  or  might  have  against  the  party  of 
the  first  part  herein  by  reason  of  the  fact  that 
she  is  now  unaware  of  the  existence  of  any 
property,  money,  bonds,  accounts  or  bills  re- 
ceivable, choBes  in  action  or  any  other  prop- 
erty of  any  kind  or  description  whatsoever  of 
which  the  community  may  now  be  possessed; 
that  she  hereby  further  waives  any  and  all 
rights  or  claims  that  she  may  or  might  have 
against  the  first  party  herein  by  reason  of  any 
false  representations  or  concealments  of  any 
kind  made  by  the  party  of  the  first  part  to 
her  regarding  any  of  the  community  assets, 
and  said  party  of  the  second  part  further 
waives  any  rights  or  claims  she  may  or  might 
have  against  said  party  of  the  first  part  by 
reason  of  any  false  representations,  or  con- 
cealments of  any  profits  that  said  party  of  tho 
first  part  might  have  made  in  the  Duwamish- 
Renton  Roadway  contract  or  any  other  con- 
tract; and  said  second  party  hereby  accepts 
the  property  herein  described  as  heretofore 
given  her  or  given  her  by  the  terms  of  this 
agreement  in  full  settlement  of  her  share  of  the 
entire  property  interests  of  the  community 
whether  the  same  has  been  disclosed  to  her  or 
not." 

And  also: 

"Seventh.  The  party  of  the  first  part  agrees 
on  his  part  to  pay  all  Mils,  claims  or  judgments 
which  may  have  been  incurred  by  him  or  which 


may  in  the  future  be  incurred  by  him  in  the 
conduct  of  his  business,  including  all  existing 
or  future  obligations  of  the  marital  community 
except  the  taxes  and  assessments  referred  to 
in  subdivision  (b)  of  the  second  paragraph 
of  this  agreement,  and  excepting  bills  person- 
ally contracted  by  second  parvy  after  October 
18th,  1916,  and  to  indemnify  and  save  the  party 
of  the  second  part  harmless  on  account  of  the 
same." 

The  complaint  then  alleges  that,  at  the 
time  of  the  making  of  the  last  agreement,  the 
husband,  with  Intent  to  deceive  the  wife, 
fraudulently  and  falsely  represented  that  he 
had  truthfully  disclosed  all  of  the  items 
composing  the  community  estate,  and  the 
value  thereof,  and  that  the  property  so  con- 
veyed and  delivered  to  the  wife  constituted 
one-half  of  all  the  community  personal  prop- 
erty ;  that  the  attorney  who  represented  the 
husband  had  been  his  counsel  for  some  years 
and  was  familiar  with  his  affairs,  and  he, 
too,  assured  the  wife  that  so  far  as  he  knew 
or  had  been  advised  the  Items  disclosed  con- 
stituted all  of  the  community  personal  prop- 
erty; that  she  made  inquiry  at  the  bank 
where  the  husband  did  business,  and  of  the 
city  officers  having  charge  of  the  payment  of 
the  amounts  due  the  husband  under  his  vari- 
ous contracts,  he  being  a  contractor  principal- 
ly engaged  In  doing  work  for  the  city  of  Seat- 
tle and  made  such  further  search  and  inquiry 
as  was  practicable,  and  learned  nothing  to 
cast  doubt  upon  the  husband's  representa- 
tions, and  nothing  to  the  contrary  could  have 
been  learned  by  any  inquiry  she  might  have 
then  made;  that  the  husband  was  not  called 
upon  to  pay  any  Indebtedness  which  existed 
at  the  time  of  entering  into  the  contract  of 
March  28,  1917,  nor  was  any  such  indebted- 
ness thereafter  Incurred  In  the  conduct  of 
his  business,  and  no  such  claims  were  ever 
presented  against  his  estate;  and  that  the 
time  for  presentation  of  any  such  claims  has 
expired.  .  It  is  then  alleged  that  the  husband 
thereafter  died  testate,  and  that  respondent, 
after  qualifying  as  executrix,  opened  certain 
safe  deposit  boxes  kept  by  the  husband  in 
his  lifetime,  and  there  found  and  produced 
cash,  local  improvement  bonds,  and  other 
securities  of  the  value  of  $29,000,  which  the 
husband  had  concealed  at  and  prior  to  the 
making  of  the  property  settlement,  and  which 
were  a  part  of  the  community  estate,  the 
existence  of  which  was  wholly  unknown  to 
the  wife,  who  thereafter  presented  a  duly 
verified  claim  to  the  executrix  for  what  she 
conceived  to  be  her  Interest  therein,  and  her 
claim  was  disallowed.  She  then  brought  this 
action,  demanding  judgment  for  $14,330, 
which,  with  the  amounts  she  has  already  re- 
ceived, would,  as  she  claims,  equal  one-half 
of  the  community  estate  as  it  actually  existed 
at  the  time  of  the  settlement 

[1-3]  Respondent  argues:  That,  as  shown 
by  the  complaint,  the  wife  did  not  rely  upon 
the  representations  made  by  the  husband,  or, 
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if  she  did,  she  should  not  have  done  so  under 
the  circumstances  pleaded.  It  Is  true  that 
at  the  tune  of  the  making  of  the  last  agree- 
ment the  parties  had  been  separated  for  some 
months;  that  she  was  represented  by  counsel, 
and  had  determined  to  bring  an  action  lor 
divorce.  She  might,  and  If  she  had  reason 
to  suspect  the  husband's  good  faith  no  doubt 
would,  instead  of  contracting  with  him  with 
reference  thereto,  have  taken  the  whole  sub- 
ject of  the  property  division  Into  court  That 
she  did  not  do  so  is  consistent  with  her  alle- 
gations of  reliance  upon  the  husband's  repre- 
sentations. Taking,  as  we  must,  the  allega- 
tions of  the  complaint  as  true,  there  can  be 
no  doubt  that  the  wife  was  actually  defraud- 
ed to  the  extent  of  her  one-half  interest  in 
property  worth  $29,000,  the  existence  of 
which  was  unknown  to  her.  There  is  noth- 
ing in  the  complaint  to  indicate  any  fact  or 
facts  which  would  put  her  on  notice  as  to 
her  husband'a  intent  to  deceive.  The  sec- 
ond agreement  refers  to  identically  the  same 
property  In  every  Instance  as  the  first,  and, 
having  no  notice  that  anything  was  omitted 
from  the  first,  the  natural  presumption  was 
that  the  property  described  In  the  first  agree- 
ment, made  at  a  time  when  the  parties  were, 
and  apparently  hoped  to  continue,  living  to- 
gether, was  all  the  property  there  was  to  be 
divided  by  the  second  agreement  made  when 
they  were  no  longer  living  together.  Our 
statute,  -Rem.  Code,  5292,  as  to  the  burden  of 
proof  in  transactions  between  husband  and 
wife,  would  seem  clearly  to  apply  to  the  first 
agreement,  and  if  so,  lacking  any  showing  as 
to  anything  to  put  the  wife  on  notice  occur- 
ring after  the  execution  of  the  first  agree- 
ment, and  before  the  execution  of  the  second, 
the  same  burden  would  continue.  But  even 
though  the  relation  of  husband  and  wife 
did  not  exist,  or  if,  by  reason  of  the  estrange- 
ment It  should  not  have  been  relied  upon  here, 
the  facts  were  peculiarly  within  the  knowl- 
edge of  the  husband,  and  according  to  the 
allegations  of  the  complaint  the  wife  could 
not  have  discovered  the  concealed  securities 
no  matter  how  diligent  she  might  have  been. 
We  think  the  pleaded  facts  bring  the  case 
within  the  rule  laid  down  in  Mulholland  v. 
Washington  Match  Co.,  35  Wash.  316,  77  Pac. 
497,  and  Daniel  v.  Olldden,  38  Wash.  556, 
eO  Pac.  811. 

[4,  6]  We  cannot  hold  that  one  may  deliber- 
ately conceive  a  plan  to  defraud,  and  then  in 
carrying  It  into  execution,  by  the  use  of 
words  such  as  are  contained  in  the  fifth  para- 
graph of  the  second  agreement  as  above  quot- 
ed, absolve  himself  from  the  consequences. 
It  is  conceivable  that  the  wife  might  have 
believed  that  the  language  referred  to  was 
Inserted  to  cover  any  possible  items  which 


may  have  been  forgotten  or  overlooked  in 
good  faith,  or  even  the  Implements  and  appli- 
ances used  by  the  husband  in  carrying  on 
his  business,  which  were  nowhere  mentioned 
in  either  contract;  but  it  would  shock  the 
conscience  to  hold  that  the  husband  may,  by 
the  use  of  such  language,  take  away  all  rem- 
edy for  his  deliberate,  fraudulent  sequestra- 
tion of  a  substantial  portion  of  the  commun- 
ity estate,  which  the  law  intrusts  to  his  sole 
control  and  management  and  of  which  It  re- 
quires a  true,  open,  and  fair  accounting  when 
the  community  is  to  be  dissolved.  No  exact- 
ly parallel  case  is  called  to  our  attention,  but 
it  is  generally  held  that  a  stipulation  In  a 
contract  that  false  or  fraudulent  representa- 
tions, by  which  one  party  has  Induced  the 
other  to  enter  into  it,  shall  not  affect  its  val- 
idity, is  itself  Invalid  and  cannot  operate  by 
estoppel  or  otherwise.  Berrendo  Irrigated 
Farms  Co.  v.  Jacobs,  23  N.  M.  290,  168  Pac. 
483 ;  Hofflin  v.  Moss,  67  Fed.  440,  14  C.  C  A. 
159.  Even  though  this  language  should  be 
held  sufficient  to  put  the  wife  on  inquiry, 
we  have  already  seen  that  the  complaint 
alleges  that  discovery  could  not  have  been 
made  by  any  inquiry  within  the  wife's  power 
to  make,  and  the  nature  of  the  concealment 
alleged  warrants  such  a  conclusion. 

[I]  Nor  can  we  follow  counsel  for  respond- 
ent In  his  argument  that  It  appears  on  the 
face  of  the  complaint  that  appellant  knew  she 
had  been  defrauded  by  the  first  agreement, 
and  that  by  the  second  she  settled  her  claim 
for  damages  and  released  the  fraud.  Of 
course,  one  who  has  been  defrauded,  and 
knows  it,  may  compromise  and  settle  his 
right  of  action  for  the  fraud ;  but,  if  any  such 
condition  obtains  here,  it  must  be  raised  by 
answer,  as  we  can  find  nothing  in  the  com- 
plaint which  will  justify  us  in  assuming  such 
to  be  the  fact. 

[7, 1]  It  is  further  contended  that  a  party 
cannot  rescind  a  contract  without  offering 
to  put  the  other  party  in  state  quo.  That  is 
undoubtedly  the  law,  but  as  we  view  it  this 
is  rather  an  action  to  recover  damages  suffer- 
ed by  reason  of  the  fraud  than  one  for  rescis- 
sion. In  any  event,  appellant  in  her  com- 
plaint offers  to  account  for  all  of  the  com- 
munity property  received  by  her,  and,  should 
she  finally  prevail,  the  court  can  by  its  judg- 
ment do  equity  between  the  parties.  Moor 
v.  Moor,  24  Tex.  Civ.  App.  150,  57  S.  W.  995. 
Being  satisfied  that  the  supplemental  and 
amended  complaint  states  a  cause  of  action, 
the  judgment  appealed  from  will  be  reversed, 
with  directions  to  overrule  the  demurrer. 

Judgment  reversed. 

HOIjCOMB,  O.  J.,  and  BRIDGES,  MOUNT, 
and  FUDI/ERTON,  JJ.,  concur. 
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MORGAN  et  al.  t.  CUNNINGHAM  et  aL 
(No.  15566.) 


(Supreme  Court  of  Washington. 

1919.) 


Dec.  16, 


Homestead  «js»l8— Widow  living  with  MAS- 
HIED  KXROB  SOW  HELD  HOT  "HEAD  OF  FAM- 
ILY." 

Although  complete  dependence  of  minor  is 
not  required  by  Rem.  Code  1915,  I  553,  defining 
"head  of  family"  entitled  to  homestead,  a  wid- 
ow may  not  claim  homestead  because  her  minor 
son,  emancipated  by  her  consent  to  his  mar- 
riage, with  als  wife,  make  their  home  with  her, 
where  he  supports  her  more  than  she  supports 
him,  notwithstanding  Rem.  Se  BaL  Code,  ff 
8743,  8744,  fixing  majority  ages,  do  not  remove 
such  minor's  civil  disabilities. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Secies,  Head  of 
a  Family.] 


Thurston 


Department  2. 

Appeal  from   Superior  Court, 
County;  John  M.  Wilson,  Judge. 

Action  by  Nettle  Morgan  and  others  against 
H.  >E.  Cunningham  and  others.  Judgment  for 
defendants,  and  plaintiffs  appeal.  Affirmed. 

Troy  &  Sturdevant,  of  Olympia,  for  appel- 
lants. 

Thos.  M.  Vance,  of  Olympia,  for  respond- 
ents. 

BRIDGES,  J.  The  appellant  claims  a 
homestead  in  a  small  tract  of  farm  land  in 
Thurston  county,  Wash.,  on  the  ground  that 
she  has  living  with  her  and  under  her  care 
and  maintenance  a  minor  son.  On  the  other 
hand,  the  respondent  contends  that  the  minor 
is  not  maintained  by  the  appellant,  and  that 
therefore  the  appellant  does  not  bring  her- 
self within  the  purview  of  the  homestead 
laws  of  the  state.  The  trial  court  held  that 
appellant  was  not  entitled  to  claim  a  home- 
stead. 

Section  553,  vol.  1,  Rem.  1915  Code,  with 
reference  to  homesteads,  defines  "head  of  the 
family"  as  follows: 

The  phrase  'head  of  the  family'  as  used 
in  this  chapter  Includes  within  its  mean- 
ing: »»  • 

"2.  Every  person  who  has  residing  on  the 
premises  with  him  or  her,  and  under  his  or  her 
care'  and  maintenance,  either — 

"(1)  His  or  her  minor  child,  or  the  minor 
child  of  bis  or  her  deceased  wife  or  husband." 


It  will  be  noted  that,  in  order  that  one  may 
be  the  head  of  a  family  because  of  a  minor 
child,  that  child  must  not  only  be  residing 
with  and  under  his  care,  but  must  be  main- 
tained by  him.  Maintenance  is  one  of  the 
necessary  conditions. 

The  facts  are  substantially  as  follows:  The 
appellant  owns  as  her  separate  property  the 
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small  tract  of  land  above  mentioned.  She 
and  her  husband  and  their  family  lived  on 
these  premises  for  a  number  of  years  prior 
to  the  death  of  her  husband,  which  was  on 
May  3,  1917.  She  continued  thereafter  to 
reside  at  the  same  place.  Charles  W.  Mor- 
gan is  a  minor  son  of  the  appellant,  and  lived 
with  her  .and  his  father  prior  to  the  letter's 
death,  and  with  her  most  of  the  time  since 
his  father's  death  and  until  his  marriage. 
On  July  8,  1917,  with  the  consent  of  his 
mother,  he  was  married,  and  thereafter  most 
of  the  time  he  and  his  wife  lived  at  the 
home  of  and  with  the  appellant  On  October 
27,  1917,  appellant  filed  her  claim  of  home- 
stead. A  short  time  previous  thereto  the 
respondent  Cunningham  had  obtained  a 
personal  Judgment  against  the  appellant  He 
sought  to  enforce  this  Judgment  and  levied 
upon  and  threatened  to  sell  the  property 
claimed  as  a  homestead.  Both  before  and 
after  Mr.  Morgan's  death,  bis  minor  son, 
Charles,  was  in  the  habit  of  going  out  to 
work.  He  was  employed  at  one  place  for 
several  weeks,  and  at  another  place  for  sev- 
eral months,  and  at  still  a  third  place  for  a 
considerable  length  of  time.  When  working 
for  wages,  as  he  did  most  of  the  time  when 
away  from  home,  he  received  the  usual  wages 
paid  to  his  coworkers.  After  his  father's 
death  he  secured  his  own  employment,  made 
his  own  terms,  generally  without  consulting 
his  mother,  and  collected  his  own  wages. 
When  he  was  not  at  work  elsewhere  he 
worked  about  the  home  premises.  Whether 
working  on  his  mother's  land  ,or  elsewhere, 
he  considered  his  mother's  home  as  his  own 
and  that  of  his  wife,  but  generally  when 
working  away  from  home  he  lived  temporari- 
ly at  the  place  he  was  working.  When  work- 
ing away  from  home  to  took  provisions  from 
his  mother '8  place  for  the  use  of  himself  and 
his  wife.  At  the  time  this  suit  was  tried  a 
child  had  been  born  to  them.  He  and  bis 
mother  kept  what  they  termed  a  "family 
pocketbook,"  and  whatever  he  earned  over 
and  above  his  incidental  expenses  was  gener- 
ally put  into  this  family  pocketbook.  They 
all  lived  as  one  family,  and  as  one  family 
paid  the  bills,  combining  their  efforts  and 
income  to  that  end. 

The  courts  have  almost  unanimously  held 
that  where  a  minor  son  Is  married  with  the 
consent  of  his  parents,  he  thereby  becomes 
emancipated.  Thereafter  be  is  the  head  of 
a  family  and  controls  his  own  time  and 
affairs,  and  his  parents  have  no  right  to  re- 
quire his  services  or  to  demand  any  of  his 
earnings.  In  the  case  of  Commonwealth  v. 
Graham,  157  Mass.  73,  31  N.  E.  706,  16  U  R. 
A.  678,  34  Am.  St.  Rep.  255,  the  court  said: 


"It  seems  to  be  settled  that  the  marriage  of 
a  minor  son,  with  the  consent  of  his  father, 
works  an  emancipation.  *  •  *  It  has  been 
said:  The  husband  becomes  the  head  of  a  new 
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family.  His  new  relations  to  his  wife  and  chil- 
dren create  obligations  and  duties  which  re- 
quire him  to  be  the  master  of  himself,  his  time, 
his  labor,  earnings  and  conduct.'  *  *  *  The 
meaning  of  emancipation  is  not  that  all  the  dis- 
abilities of  infancy  are  removed,  but  that  the 
infant  is  freed  from  parental  control,  and  has 
a  right  to  his  own  earnings." 

To  the  same  effect  see  the  following  cases: 
Cochran  v.  Cochran,  196  N.  Y.  86,  89  N.  E. 
470,  24  L.  E.  A.  (N.  S.)  160,  17  Ann.  Oas.  782 ; 
State  ex  reL  Scott  v.  Lowell,  78  Minn.  166, 
80  N.  W.  877,  46  L.  R.  A.  440,  79  Am.  St  Rep. 
358;  Jackson  v.  Banister,  47  Tex.  Civ.  App. 
317, 106  S.  W.  66  ;  Holland  v.  Beard,  59  Miss. 
161,  42  Am.  Rep.  360. 

Sections  8743  and  8744,  Rem.  &  Bal.  Code, 
provide  that  a  male  shall  arrive  at  lawful 
age  at  21  years,  and  a  female  at  18  years, 
but  the  marriage  of  a  female  under  18  years 
to  one  who  is  of  full  age  has  the  effect  of 
making  such  female  of  full  and  lawful  age. 
The  statute  does  not,  however,  make  a  male 
minor  of  lawful  age  because  of  marriage. 
We  therefore  agree  with  the  appellants'  con- 
tention that  the  marriage  of  Charles  Morgan 
did  not  make  him  of  lawful  age,  nor  did  it  re- 
move the  civil  disabilities  imposed  upon  him 
as  a  minor.  See  cases  above  cited.  But  such 
marriage  did  have  the  effect  of  emancipating 
him  and  making  him  the  head  of  a  family. 
He  thereafter  became  his  own  man.  He  was 
bound  to  use  his  income  and  wages,  not  for 
the  support  of  his  mother,  but  for  the  sup- 
port of  bis  own  family.  It  is  conceded  by 
counsel  on  both  sides  of  this  case  that  there 
are  very  few  decisions  which  lend  much  light 
to  this  case,  because  the  homestead  statutes 
of  the  various  states  are  very  different  from 
our  own.  As  a  rule  the  statutes  of  the  other 
states  entitle  one  who  Is  merely  the  head  of  a 
family,  or  who  has  a  family  living  with  him, 
to  claim  a  homestead,  and  those  statutes  as 
a  rule  do  not  define,  as  does  our  statute,  who 
shall  be  considered  the  head  of  a  family. 
Nor,  under  most  of  the  state  statutes,  Is  it 
•necessary  that  any  person  be  dependent  upon 
or  maintained  by  the  head  of  the  family,  as  is 
required  by  our  statutes.  For  these  reasons 
most  of  the  cases  cited  by  the  appellants  are 
not  in  point  In  the  case  of  Tyson  v.  Rey- 
nolds, 52  Iowa,  431,  S  N.  W.  469,  the  facts 
were  that  the  widower  who  was  claiming  the 
homestead  had  living  with  him  his  son  and 
his  son's  wife,  and  the  court  held  that  he 
was  the  head  of  a  family  and  entitled  to 
claim  a  homestead.  The  court  said: 

"A  family  is  tbe  collective  body  of  persons, 
•  •  *  under  one  head  or  manager.'  The  re- 
lation existing  between  such  persons  must  be  of 
a  permanent  and  domestic  character,  not  abid- 
ing together  temporarily  as  strangers.  There 
need  not  of  necessity  be  dependents  or  obliga- 
tion growing  out  of  the  relation." 


It  will  be  noticed  that  under  the  Iowa  stat- 
ute it  was  not  necessary  that  the  son  and  bis 
wife  should  be  dependent  upon  or  maintained 
by  the  homestead  claimant 

Homestead  statutes,  because  of  their  na- 
ture and  purpose,  and  the  result  sought  to 
be  obtained,  should  be  liberally  construed. 
Consequently,  when  the  statute  requires  that 
the  minor  shall  be  maintained  by  the  head 
of  the  family,  It  does  not  mean  a  complete 
dependence  of  the  minor;  It  is  sufficient  if 
the  child  is  materially  or  substantially  main- 
tained. But  in  Instances  where  the  child  is 
emancipated  and  supports  its  parent  more 
than  it  is  by  the  parent  supported,  it  cannot 
be  said  the  parent  maintains  the  child  within 
the  purview  of  our  homestead  act  So  in 
this  case,  when  all  of  the  facts  are  taken  into 
consideration,  we  are  forced  to  the  conclu- 
sion that  Charles  Morgan,  the  minor  child, 
was  not  maintained  by  the  appellant,  but,  on 
tbe  contrary,  be  voluntarily  contributed  to 
her  support;  that  she  was  maintained  by 
him  rather  than  he  by  her.  Besides,  it  would 
seem  to  be  inconsistent  to  hold  that  a  minor 
son,  who  Is  himself  the  bead  of  a  family, 
may  legally  be  so  under  the  care  and  main- 
tenance of  his  mother  as  thereby  to  make 
her  the  head  of  a  family,  as  contemplated  by 
our  homestead  statutes. 

We  think  tbe  Judgment  should  be  affirmed. 

It  is  so  ordered. 

HOLCOMB,  C.  J.,  and  TOLMAN,  MOUNT, 
and  FULLERTON,  JJ.,  concur. 


WYNNE  et  ux.  t.  HARVEY.   (No.  15291.) 

(Supreme  Court  of  Washington.    Dec.  15, 
1919.) 

Executors  and  administrators  <8=»224— 
Presentation  or  judgment  against  ad- 
ministrator. SUBSTITUTED  TOR  DECEASED 
DEFENDANT  UNNECESSARY. 

Where  judgment  was  had  in  favor  of  plain- 
tiff, and  pending  appeal  defendant  died,  and  his 
administratrix  was  substituted  as  defendant, 
and  the  judgment  was  affirmed,  the  Judgment  as 
affirmed  was  one  against  the  administratrix  in 
her  representative  capacity  under  Rem.  Code 
1915,  IS  1483,  1484,  and  it  was  not  necessary 
that  it  be  presented  to  the  administratrix  ■with- 
in one  year  after  the  publication  of  notice  to 
creditors. 

Mackintosh,  Bridges,  and  Fullerton,  JJ.,  dis- 
senting. 

En  Banc. 

Appeal  from  Superior  Court,  Stevens  Coun- 
ty; D.  W.  Hurn,  Judge. 

Action  by  Fred  J.  Wynne  and  wife  against 
Lee  B.  Harvey  and  others.  Judgment  for 
plaintiff.    Defendant  Harvey  dying  pending 
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an  appeal,  the  administratrix  of  his  estate, 
Cora  R.  Harvey,  was  substituted,  and  the 
Judgment  was  affirmed.  From  an  order  deny- 
ing the  right  of  plaintiffs  to  have  the  Judg- 
ment paid  in  due  course  of  the  administra- 
tion, the  plaintiffs  appeal.  Reversed  and 
remanded. 

Davis  &  Hell,  of  Spokane,  and  L.  B.  Donley, 
of  Colville,  for  appellants. 
Zent  &  Jesseph,  of  Spokane,  for  respondent. 

MOUNT,  J.  This  appeal  is  from  an  order 
of  the  lower  court  denying  the  right  of  appel- 
lants to  hare  a  Judgment  paid  in  due  course 
of  the  administration  of  an  estate. 

The  facts  are  briefly  as  follows:  In  the 
year  1914  appellants,  Wynne  and  wife,  com- 
menced an  action  in  the  superior  court  of 
Stevens  county  against  Lee  B.  Harvey,  I.  S. 
Clark,  and  others  to  recover  damages  for 
malpractice  in  the  performance  of  a  surgical 
operation  upon  Mrs.  Wynne.  That  action  re- 
sulted in  a  Judgment  against  Harvey  and 
Clark  in  the  sum  of  $5,000.  Judgment  was 
entered  in  April,  1916.  Thereafter  the  de- 
fendants in  that  action,  Harvey  and  Clark, 
separately  appealed  to  this  court.  Pending 
the  appeal  Mr.  Harvey  died,  and  his  wife, 
who  had  been  appointed  administratrix  of 
his  estate,  was  by  an  order  of  this  court 
substituted  as  a  party  appellant  After  Mrs. 
Harvey  was  appointed  administratrix  .  she 
published,  on  the  13th  day  of  January,  1917,  a 
notice  to  creditors  which  required  all  parties 
having  claims  against  the  estate  to  present 
the  same  within  one  year.  At  the  time  of 
taking  the  appeal  the  Judgment  against 
Harvey  and  Clark  was  not  superseded.  Aft- 
er the  substitution  of  Mrs.  Harvey  as  admin- 
istratrix of  the  estate  of  Lee  B.  Harvey  the 
case  was  argued  in  this  court,  and  the  Judg- 
ment was  affirmed.  See  Wynne  v.  Harvey, 
96  Wash.  379,  166  Pac.  67.  Thereafter  the 
case  was  heard  en  banc  with  the  same  re- 
sult See  99  Wash.  693, 168  Pac.  896.  There- 
after the  remittitur  from  this  court  was  filed 
in  the  court  below  on  the  3d  day  of  January, 
1918,  some  ten  days  before  the  year  expired 
in  which  to  file  claims  against  the  estate  of 
Lee  B.  Harvey.  No  formal  claim  of  the  Judg- 
ment was  presented  to  the  administratrix. 
Thereafter  the  administratrix  filed  her  final 
account  but  in  that  account  no  mention  was 
made  of  the  Judgment  against  her  as  admin- 
istratrix. Exceptions  were  filed  to  the  ac- 
count these  exceptions  were  heard,  and  the 
trial  court  was  of  the  opinion  that,  because 
the  claim  upon  the  Judgment  was  not  present- 
ed to  the  administratrix  within  one  year  after 
the  publication  of  notice  to  creditors,  the 
Judgment  was  barred.  This  appeal  is  from 
that  order. 

We  are  of  the  opinion  that  It  follows  as 
a  matter  of  course,  when  Mrs.  Harvey  was 
substituted  in  this  court  as  a  party  appellant 
instead  of  her  deceased  husband,  that  the 
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Judgment  as  affirmed  by  this  court  became  a 
Judgment  against  her  in  her  representative 
capacity.  Otherwise  there  was  no  necessity 
for  substitution.  This  precise  question  Is 
a  new  one  in  this  court,  and  no  authorities 
directly  in  point  have  been  cited  to  us  except 
the  case  of  In  re  Estate  of  Brennan,  reported 
In  65  Cal.  517,  4  Pac.  561.  That  was  a  case 
where  Thomas  Brennari  obtained  a  judgment 
against  Daniel  Brennan  for  $1,538.  Daniel 
moved  for  a  new  trial,  but  died  before  the 
decision  of  the  motion.  Hannah  Brennan 
was  appointed  executrix  of  his  estate  and 
substituted  as  defendant  At  the  hearing 
of  the  motion  an  order  was  made  modifying 
the  Judgment  so  as  to  make  the  amount  $990, 
Instead  of  $1,538.  An  entry  was  made  of 
the  order,  and  the  figures  were  changed  on 
the  Judgment  roll,  but  no  new  judgment  was 
entered.  '  Bridget  Brennan,  as  executrix  of 
the  estate  of  Thomas  Brennan,  deceased, 
filed  a  petition  asking  that  Hannah  Brennan, 
as  executrix  of  the  estate  of  Daniel,  be  di- 
rected to  pay  the  amount  of  the  judgment 
In  that  case  the  court  said: 

"The  judgment  rendered  at  the  instance  of 
the  moving  party,  the  executrix  of  D.  Brennan, 
deceased,  was  in  legal  effect  a  judgment  against 
her.  She  had  then  been  made  a  party.  Her  tes- 
tator had  then  died.  No  valid  judgment  could 
have  been  entered  against  the  testator  after 
his  death.  The  new  judgment  was  one  against 
the  testatrix,  to  be  paid  in  due  course  of  admin- 
istration.'' 

The  court  then,  after  discussing  some  of 
the  facts,  said: 

"She  was  a  party  to  the  action  and  took  part 
in  the  litigation.  The  testator  had  fully  defend- 
ed the  action.  Judgment  had  passed  against 
him.  He  served  notice  of  intention  to  move  for 
a  new  trial,  and  then  died.  Before  the  hearing 
of  this  motion  his  executrix  had  been  made  a 
party  to  the  action,  and  she  prosecuted  the 
motion,  with  the  result  above  stated.  The  judg- 
ment was  one  which  could  only  have  been  paid 
in  due  course  of  administration.  No  execution 
could  have  issued  on  it.  No  payment  of  it  is 
pretended.  We  do  not  see,  under  these  circum- 
stances, that  any  presentation  of  the  judgment 
was  required  under  section  1505  of  the  Code  of 
Civil  Procedure." 

,  The  facta  In  that  case  are  substantially 
the  facts  in  this  case.  The  section  1505  re- 
ferred to  of  the  Civil  Code  of  Procedure  of 
California  Is  in  substance  the  same  as  our 
section  1483,  Rem.  Code.  We  think  there 
can  be  no  doubt  that  the  judgment  as  af- 
firmed by  this  court  against  the  substituted 
appellant  Mrs.  Harvey,  as  administratrix 
of  the  estate  of  Lee  B.  Harvey,  deceased, 
was  a  judgment  against  her  In  her  represent- 
ative capacity.  Section  1483,  Rem.  Code, 
provides: 

"The  effect  of  any  judgment  rendered  against 
any  executor  or  administrator  shall  be  only 
to  establish  the  claim  in  the  same  manner  as  if 
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it  had  been  allowed  by  the  executor  or  admin- 
istrator and  the  court ;  and  the  judgment  shall 
be,  that  the  executor  or  administrator  pay,  in 
due  course  of  administration,  the  amount  as- 
certained to  be  due,  but  no  execution  shall  issue 
upon  such  Judgment,  nor  shall  it  create  a  lien 
upon  the  property  of  the  estate,  or  give  the 
judgment  creditor  any  priority  of  payment." 

It  seems  clear  from  this  statute  that  this 
Judgment  became  a  judgment'  against  the 
administratrix  of  the  estate  of  Lee  B.  Har- 
vey, and  that  it  was  not  necessary  thereafter 
to  present  a  claim  against  the  administratrix 
for  the  amount  of  this  judgment  It  was 
required  to  be  paid  by  the  terms  of  the  stat- 
ute in  due  course  of  administration.  Re- 
spondent relies  upon  the  next  section,  section 
■1484,  Rem.  Code,  which  provides  as  follows: 

"When  any  judgment  has  been  rendered 
against  the  testator  or  intestate  in  his  lifetime, 
no  execution  shall  issue  thereon  after  his  death, 
but  it  shall  be  presented  to  the  executor  or 
administrator  as  any  other  claim,  but  need  not 
be  supported  by  the  affidavit  of  the  claimant, 
and  if  justly  due  and  unsatisfied,  shall  be  paid 
in  due  course  of  administration:  Provided,  how- 
ever, that  if  it  be  a  lien  upon'  any  property  of 
the  deceased,  the  same  may  be  sold  for  the  sat- 
isfaction thereof,  and  the  officer  making  the 
sale  shall  account  to  the  executor  or  adminis- 
trator for  any  surplus  in  his  hands." 

That  section  refers  only  to  Judgments  ren- 
dered against  the  testator  or  Intestate  in  his 
lifetime,  where  a  judgment  has  become  final 
and  no  appeal  has  been  prosecuted  therefrom, 
and  no  substitution  of  the  executor  or  ad- 
ministrator has  been  made  as  a  party  to  the 
judgment.  In  such  case  it  is  necessary  that 
a  claim  shall  be  presented  to  the  executor 
or  administrator  as  any  other  claim.  But 
that  section  cannot  be  construed  to  apply 
to  a  case  where  the  executor  or  administrator 
has  been  made  a  party  to  the  litigation.  The 
trial  court  probably  misconstrued  the  effect 
of  the  decision  in  Re  Richardson's  Estate, 
97  Wash.  488, 166  Pac.  776.  That  was  a  case 
where  the  Anderson  Steamboat  Company 
was  dismissed  from  an  action,  and  costs 
in  the  sum  of  $38.60  were  taxed  against  the 
plaintiff.  Thereupon  the  Judgment  creditor 
sought  to  collect  the  costs  from  the  adminis- 
tratrix of  the  estate  of  B.  F.  Richardson, 
deceased.  The  court  made  an  order  directing 
the  administratrix  to  pay  to  the  Anderson 
Steamboat  Company  Its  costs  as  taxed — 

"and  in  the  event  that  the  said  administratrix 
fails  and  neglects  or  refuses  to  pay  said  sum 
on  or  before  5  o'clock  p.  m.  of  October  17,  1916, 
that  her  letters  of  administration  be,  and  the 
same  hereby  are,  revoked,  canceled,  and  set 
aside." 

From  that  order  an  appeal  was  taken, 
and  this  court  reversed  the  order,  saying: 

"Our  probate  practice  affords  an  orderly  meth- 
od for  the  presentation  and  payment  of  claims 
against  estates,  even  though  as  here  contended, 


the  claim  presented  is  In  the  form  of  a  judgment 
against  the  administratrix.  Rem.  Code,  f  1483. 
Respondent  argues  that  a  different  rule  should 
apply  where  the  court  has  taxed  costs  against 
the  administratrix,  and  thus  in  effect  judicially 
determined  the  status  of  the  matter.  The  an- 
swer is  that  the  statute  affords  but  one  method, 
and  that  method  must  be  followed." 

In  that  case  this  court  was  considering 
the  method  of  payment  of  the  Judgment 
and  nothing  else.  The  question  of  the  filing 
of  the  claim  with  the  administratrix  was 
not  considered  there.  The  only  question 
made  was  as  to  the  method  of  payment.  The 
lower  court  made  an  order  requiring  the  ad- 
ministratrix to  pay,  and  in  default  that  her 
letters  be  revoked  and  canceled.  There  was 
no  warrant  in  the  statute  for  such  an  order. 
The  statute  which  we  have  above  quoted 
says  that  the  judgment  shall  be  paid  in  due 
course  of  administration,  and  the  court  was 
therefore  not  justified  in  ordering  payment 
in  any  other  way.  That  case  has  no  appli- 
cation to  the  question  under  discussion  upon 
this  appeal;  for  here  the  only  question  Is 
whether  It  was  necessary  to  file  the  claim 
upon  a  judgment  which  had  been  rendered 
against  the  administratrix  in  her  represent- 
ative capacity.  We  are  satisfied  that  it  was 
not  necessary  under  the  direct  terms  of  the 
statute,  and  that  the  judgment  should  be  paid 
in  due  course  of  administration. 

The  order  appealed  from  Is  therefore  re- 
versed, and  the  cause  remanded  to  the  lower 
court  for  further  proceedings  not  inconsist- 
ent with  this  opinion. 

HOI/COMB,  C.  J.,  and  MITCHELL,  TOL- 
MAN,  PARKER,  and  MAIN,  JJ.,  concur. 

MACKINTOSH,  BRIDGES,  and  FULLER- 
TON,  JJ.  We  cannot  agree  with  the  result 
announced  by  the  majority  of  the  court  for 
this  reason:  Section  1484,  Rem.  ft  Bal.  Code, 
reads  as  follows: 

"When  any  judgment  has  been  rendered 
against  the  testator  or  intestate  in  his  lifetime, 
no  execution  shall  issue  thereon  after  his  death, 
but  it  shall  be  presented  to  the  executor  or  ad- 
ministrator as  any  other  claim,  but  need  not  be 
supported  by  the  affidavit  of  the  claimant,  and 
if  justly  due  and  unsatisfied,  shall  be  paid  in 
due  course  of  administration:  Provided,  how- 
ever, that  if  it  be  a  lien  upon  any  property  of 
the  deceased,  the  same  may  be  sold  for  the 
satisfaction  thereof,  and  the  officer  making  the 
sale  shall  account  to  the  executor  or  adminis- 
trator for  any  surplus  in  his  hands." 

This  section  is  identical  with  section  110 
of  the  1917  Probate  Code  (Laws  1917,  p.  675). 
The  judgment  in  this  case  was  recovered 
during  the  lifetime  of  Harvey,  and  became 
a  lien  upon  such  real  estate  as  he  owned, 
which  could  have  been  sold  at  any  time  after 
the  rendition  of  the  judgment,  either  before 
or  after  Harvey's  death,  had  the  appellant 
so  desired,  for  it  must  be  remembered  that, 
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although  an  appeal  was  taken  from  the  Judg- 
ment, the  Judgment  was  not  superseded,  and 
therefore  the  appeal  did  not  suspend  or  de- 
stroy the  full  force  and  validity  of  the  Judg- 
ment pending  Its  final  determination  In 
this  court  The  Judgment  not  having  been 
superseded,  the  appellants  were  possessed 
of  a  valid  Judgment  which,  by  the  terms  of 
the  section  quoted,  they  had  the  right  to 
present  to  the  administratrix  for  payment 
In  the  same  manner  as  any  other  claim,  or 
to  collect  from  such  real  estate  as  was  cov- 
ered by  the  lien  of  the  judgment  Not  only 
did  they  have  this  right  but  as  we  read  the 
section,  It  was  their  duty  so  to  do,  and,  hav- 
ing failed  therein,  the  claim  Is  barred,  as 
any  other  claim  must  be  which  is  not  pre- 
sented within  one  year.  The  case  of  In  re 
Richardson's  Estate,  97  Wash.  488,  166  Pac. 
776,  was  a  case  where  a  Judgment  for  costs 
had  been  taken  against  the  administratrix 
in  an  action  which  she  had  Instituted  In  her 
representative  capacity,  and  upon  her  refusal 
to  pay  the  Judgment  an  order  was  made  that 
her  letters  of  administration  be  revoked  un- 
less she  paid  the  Judgment  by  a  certain  time 
fixed  in  the  order.  From  this  order  she  ap- 
pealed, and  we  there  held,  as  quoted  in  the 
majority  opinion,  that  the  probate  law  pro- 
vides an  orderly  method  for  the  payment 
of  claims,  including  Judgments  against  the 
administratrix. 

In  the  case  of  Barto  v.  Stewart  21  Wash. 
605,  59  Pac.  480,  we  said: 

"If  we  are  to  give  effect  to  all  these  provisions 
of  the  statute,  and  the  general  rules  of  statu- 
tory construction  applicable  thereto,  it  is  ob- 
vious that  the  word  'claim'  must  have  a  uni- 
form sense  throughout  the  statute  and  be  held 
to  include  every  species  of  liability  which  the 
executor  or  administrator  can  be  called  on  to 
pay,  or  to  provide  for  the  payment  of,  out  of 
the  general  fund  belonging  to  the  estate." 

In  Crowe  &  Co.  v.  Adklnson  Const.  Co., 
67  Wash.  420,  121  Pad  841,  Ann.  Cas.  1913D, 
273,  we  held  that  it  was  necessary  to  present 
a  mechanic's  lien  to  the  administrator  for 
allowance  or  rejection,  in  the  course  of  which 
opinion  this  appears: 

"We  have  further  held  that  the  claim  of  a 
judgment  creditor  must  be  presented  to  the  per- 
sonal representative  of  a  deceased  person.  Mei- 
kle  v.  Cloquet,  44  Wash.  513,  87  Pac.  841; 
Doyle  v.  McLeod,  4  Wash.  732,  8l'  Pac  96. 
Such,  we  think,  is  the  plain  meaning  of  the 
statute." 

It  would  appear  from  these  cases  that  the 
court  had  adopted  the  view  that  a  judgment 
must  be  presented  to  the  administrator,  and, 
unless  such  is  the  law,  the  section  which  we 
have  quoted  is  read  out  of  the  Probate  Code 
whenever  an  appeal  is  subsequently  taken 
from  the  judgment  even  though  the  effect 
of  the  judgment  has  not  been  superseded  by 


a  bond;  for  it  la  elementary  law  that  an 
appeal  without  supersedeas  does  not  annul 
or  set  aside  the  Judgment  appealed  from. 
8  Corp.  Jur.  1261;  2B.C.L.  117. 

While,  as  we  have  said,  in  our  opinion, 
the  effect  of  the  majority  opinion  Is  to  read 
out  of  the  Probate  Code  section  1484,  Rem. 
&  Bal.  Code  (now  section  119  of  the  1917  Pro- 
bate Code),  the  Interpretation  that  we  give 
this  section  maintains  that  section  in  effect 
and  is  perfectly  reconcilable  with  section 
1483,  relied  on  by  the  majority  of  the  court 
In  our  opinion,  these  two  sections  are  har- 
monious, and,  if  properly  interpreted,  are 
both  operative.  Our  interpretation  would 
be  that,  in  actions  brought  against  an  ex- 
ecutor or  administrator,  the  Judgment  ren- 
dered heed  not  be  presented  as  a  claim,  but 
that  in  actions  brought  against  the  testator 
or  intestate,  upon  which  Judgment  is  ren- 
dered against  him,  that  such  judgments  must 
be  presented  to  the  administrator  or  executor 
as  claims.  This  harmonizes  both  sections, 
and,  in  our  view,  fulfills  the  express  inten- 
tion of  the  statute. 

The  argument  that  the  presentation  of  the 
Judgment  is  a  useless  act  is  answered  by  our 
opinion  in  First  Security  &  Loan  Co.  v.  Engle- 
hart  181  Pac.  13. 

We  therefore  dissent 


HEATH  v.  WYLIE  et  al.  (No.  15471.) 


(Supreme  Court  of  Washington. 

1919.)  . 


Dec.  16, 


1.  Trial  *=al85 — Evidbncb  construed  host 

FAVORABLY  TO  PLAINTIFF  ON  NONSUIT. 

Evidence  must  be  construed  most  favorably 
to  plaintiff  upon  motion  for  nonsuit. 

2.  Street  railroads  4=»U7(29)— Evidence 

WARRANTING  NONSUIT  FOR  CONTRIBUTORY 
NEGLIGENCE  OF  AUTOMOBILE  DRIVER  IN  FAIL- 
ING TO  LOOK. 

In  a  husband's  action  for  the  death  of  his 
wife  in  a  collision  between  an  automobile  driven 
by  him  and  a  street  car,  evidence  held  to  justify 
a  nonsuit  on  the  ground  of  his  contributory  neg- 
ligence in  failing  to  look  before  attempting  to 
cross  the  street 

3.  Street  railroads  €=»  103(3)— Last  clear 
chance  doctrine  inapplicable  to  colli- 
sion in  question. 

Where  the  evidence  Bhowed  nothing  to  rea- 
sonably indicate  to  a  motonnan  any  purpose  or 
lack  of  ability  on  the  part  of  an  automobile 
driver  inconsistent  with  the  duty  or  intention 
of  managing  a  light  automobile  in  an  ordinary 
careful  manner  until  it  was  too  late  to  avoid 
the  collision,  the  doctrine  of  the  last  cleat 
chance  was  not  applicable. 
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4.  Death  23— Negligent  husband  as  ad- 
mtnisteatob  of  wife  cannot  becoveb  fob 
benefit  of  kinob  son  for  heb  death. 
Where  a  husband  negligently  drove  an  auto- 
mobile struck  by  a  street  car,  causing  the  death 
of  his  wife,  he  cannot  as  her  administrator  re- 
cover for  the  benefit  of  their  minor  son  not- 
withstanding his  own  contributory  negligence. 

Department  1. 

Appeal  from  Superior  Court,  King  County ; 
A.  W.  Frater,  Judge. 

Action  by  Fred  H.  Heath,  as  administrator 
of  the  estate  of  Agnes  Winifred  Heath,  de- 
ceased, against  H.  D.  Wylie  and  another. 
Judgment  of  nonsuit,  and  plaintiff  appeals. 
Affirmed. 

Mils  J.  Loveless,  of  Seattle,  for  appellant 
James  B.  Howe  and  A.  J.  Falknor,  both  of 
Seattle,  for  respondents. 

MITCHELL,  J.  This  Is  an  action  by  Fred 
H.  Heath,  as  administrator  of  the  estate  of 
Agnes  Winifred  Heath,  deceased,  to  recover 
damages  sustained  by  himself,  the  surviving 
husband,  and  Frank  Harvey  Heath,  the  sur- 
viving minor  son,  because  of  the  death  of 
lira.  Heath.  It  arose  out  of  a  collision  be- 
tween an  automobile  driven  by  Mr.  Heath 
and  a  street  car  in  charge  of  Wylie  as  motor- 
man,  belonging  to  the  Puget  Sound  Traction, 
Light  &  Power  Company,  at  a  street  crossing 
in  Seattle.  There  were  charges  of  negligence 
and  a  counter  charge  of  contributory  negli- 
gence. At  the  close  of  plaintiff's  case  In  a 
trial  to  a  jury,  a  judgment  of  nonsuit  was 
granted,  from  which  the  appeal  Is  prosecuted. 

[1,  2]  On  July  15,  1918,  at  6:10  p.  m.,  Mr. 
H#ath,  sitting  on  the  left-hand  side,  on  the 
front  seat,  his  wife  and  son  on  the  rear  seat, 
was  driving  his  automobile,  top  down,  east- 
ward on  East  Forty-Seventh  street,  which 
crosses  at  right  angles  Fourteenth  Avenue 
Northeast  upon  which  was  operated  a  dou- 
ble-track railway,  the  west  track  for  street 
cars  going"  south.  The  collision  occurred 
with  a  street  car  coming  from  Mr.  Heath's 
left;  that  is,  traveling  south  on  the  west 
track.  It  resulted  in  the  death  of  Mrs.  Heath. 
Mr.  Heath  had  lived  In  the  vicinity  some  time 
and  was  familiar  with  the  scene.  The  streets 
were  paved  and  the  weather  was  fair.  There 
was  no  other  traffic  near  by  to  disturb.  Im- 
mediately at  the  northwest  corner  of  the  two 
streets  there  was  located  what*  is  called  the 
"Wilson  building."  immediately  east  of  which 
was  a  paved  sidewalk  9  feet  wide  to  the  curb, 
thence  street  13%  feet  to  the  nearer  rail  of 
the  west  car  track.  On  the  curb,  running  to 
the  north,  there  was  a  string  of  ordinary 
telephone  poles.  North  of  the  street  inter- 
sections Fourteenth  avenue  Is  straight  and 
practically  level  for  more  than  700  feet. 
The  next  street  crossing  Fourteenth  Avenue 
Northeast  to  the  north  is  East  Fiftieth  street, 


which  is  about  630  or  635  feet  north  of  the 
north  side  of  East  Forty-Seventh  street 
Mr.  Heath  estimated  the  speed  of  the  street 
car  at  35  miles,  while  other  of  his  witnesses 
placed  it  as  high  as  40  miles.  Concerning  the 
speed  of  his  automobile,  he  said  it  was  not 
going  over  5  miles  an  hour,  although  he  ad- 
mitted that  in  a  report  to  the  police  depart- 
ment and  in  his  testimony  at  the  inquest,  he 
had  stated  he  was  going  at  a  greater  speed. 
At  one  time  he  testified  that  when  he  got  far 
enough  along  Into  Fourteenth  Avenue  North- 
east and  by  the  corner  of  the  Wilson  build- 
ing, he  could,  and  did,  see,  notwithstanding 
the  telephone  poles,  250  to  300  feet  north- 
ward on  that  avenue;  and  at  another  time  he 
testified  that  from  that  point  he  could  see 
northward  one-half  the  distance  of  630  or  635 
feet  to  East  Fiftieth  street.  At  one  time  he 
testified  that  after  the  look  to  the  north,  he 
then  looked  to  the  south  towards  a  street  car 
approaching  from  that  direction  several 
blocks  away,  then  looked  in  front,  and  never 
saw  the  street  car  coming  from  the  north 
until  it  was  within  40  or  50  feet  of  him.  At 
another  time,  by  question  and  answer  he 
testified  as  follows: 

"Q.  From  the  time  that  you  got  by  so  that 

yon  could  look  by  Mrs.  Wilson's  building  until 

you  got  onto  the  track  immediately  in  front 

of  the  street  car,  you  didn't  look  to  the  north 

to  see  if  a  street  car  was  coining,  did  you?  A.  I 

looked  until  I  was  almost  on  the  track." 
« 

He  also  said: 

"When  I  realized  the  car  was  coming  and  I 
was  directly  in  front  of  it  and  saw  it,  the 
street  car  was  about  the  length  of  one  street 
car,  or  between  40  and  50  feet  away  from  me." 

He  further  testified  that,  from  the  corner 
of  the  Wilson  building,  where  he  looked  to 
the  north  for  a  street  car,  until  the  auto- 
mobile got  on  the  track  where  he  first  saw 
the  street  car,  his  automobile  went  18  or  19 
feet.  This  statement  is  corroborated  by  other 
testimony  of  his  and.  the  location  of  the  street 
car  track.  Wherever  there  is  any  difference 
in  the  opinions,  estimates,  and  testimony  of  the 
witnesses,  those  given  by  Mr.  Heath  himself 
are  the  most  favorable  to  him,  except  as  to 
the  speed  of  the  street  car,  which  one  of  his 
witnesses  placed  at  40  miles.  As  to  the  dis- 
tance at  which  a  street  car  to  the  north  could 
be  readily  seen  from  the  corner  of  the  Wilson 
building,  a  photograph  in  evidence  shows  a 
good  view  for  that  purpose  twice  the  distance 
testified  to  by  appellant  However,  the  rule 
is  that  the  evidence  must  be  construed  most 
favorably  to  the  plaintiff,  upon  a  motion  for 
a  nonsuit  Tested  by  that  rule,  we  have  a 
situation  here  in  which  the  appellant  claims 
he  looked  to  a  point  300  feet  distant  and  saw 
no  street  car,  but  that  from  some  point  be- 
yond that  a  street  car  came  at  40  miles  an 
hour  and  reached  a  point  50  feet  from  that 
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at  which  the  collision  occurred;  while  his 
automobile,  traveling  5  miles  an  hoar,  cov- 
ered 18  or  19  feet  That  Is,  while  he  traveled 
19  feet,  the  street  car,  coming  eight  times  as 
fast,  traveled  more  than  250  feet,  Instead  of 
only  152  feet.  It  is  clear  he  did  not  look 
with  the  care  demanded  by  the  law  and  in 
such  .way  as  to  exempt  him  frojn  the  charge 
of  contributory  negligence.  Herrett  v.  Paget 
Sound  T.,  L.  &  P.  Co.,  108  Wash.  101, 178  Pac, 
1024;  O'Reilly  v.  Davis,  136  App.  Dlv.  386, 
120  N.  T.  Supp.  883. 

[$J  Appellant  Invokes  the  doctrine  of  last 
clear  chance.  There  is  no  merit  in  the  claim. 
The  street  was  unobstructed,  and  appellant, 
who  could  plainly  see,  was  using  a  light  auto- 
mobile which  he  said  could  be  stopped  within 
three  feet.  From  the  evidence  there  was 
nothing  to  reasonably  indicate  to  the  motor- 
man  on  the  street  car  any  purpose  or  lack 
of  ability  on  the  part  of  appellant  inconsis- 
tent with  the  duty  or  Intention  of  managing 
his  light,  easily  handled  automobile  in  the 
ordinary  careful  manner,  until  it  was  too  late 
for  the  motorman  to  avoid  the  collision: 

[4]  Lastly,  appellant  urges  that  as  admin- 
istrator he  should  recover  for  the  benefit  of 
the  minor  son,  notwithstanding  any  con- 
tributory negligence  of  Mr.  Heath.  On  the 
authority  of  the  case  of  Ostheller  v.  Spo- 
kane &  Inland  Empire  Railroad. Co.,  182  Pac 
630,  this  point  must  be  resolved  against  the 
appellant 

Judgment  affirmed. 

HOLCOMB,  C.  J.,  and  MACKINTOSH, 
MAIN,  and  PARKER,  JJ.,  concur. 


WIRKKALA  et  al.  v.  WIRKKALA  BROS. 
LOGGING  CO. 

MULTNOMAH  LUMBER  &  BOX  CO.  v. 
SCHMEER. 

(No.  14099.) 

(Supreme  Court  of  Washington.  Dec.  18, 1919.) 

1.  CORPORATIONS  «=>561  (3)  —  RECEIVER  MAT 
ENFORCE  BIGHTS  07  CREDITORS. 

While  a  receiver  for  most  purposes  repre- 
sents and  stands  in  place  of  the  corporation  and 
can  enforce  only  such  contract  and  rights  as  it 
could  enforce,  when  acta  have  been  done  by  the 
corporation  in  violation  of  law  and  in  fraud  of 
creditors,  the  receiver  is  regarded  as  a  repre- 
sentative of  the  creditors,  and  may  avoid  such 
actions  as  would  consummate  a  fraud  upon  the 
creditors. 

2.  Corporations  «=>560(1)  —  Receiver  hat 
defend  proceeding  bt  third  person  to  re- 
cover property. 

On  petition  of  a  third  person  seeking  pos- 
session of  property  in  the  possession  of  a  re- 
ceiver of  a  corporation,  the  court  may  inquire 


into  matters  raised  by  the  receiver's  affirmative 
answer  to  the  effect  that  the  property  appar- 
ently leased  by  the  corporation  really  belonged 
to  the  corporation,  and  that  a  bill  of  sale  given 
to  the  petitioner  was  in  fraud  of  creditors,  all 
interested  parties  being  before  the  court 

Department  1. 

Appeal  from  Superior  Court,  Wahkiakum 
County;  H.  M.  B.  Hewen,  Judge. 

Proceedings  by  Oscar  Wirkkala  and  others 
against  the  Wirkkala  Bros.  Logging  Com- 
pany, in  which  M.  H.  Schmeer  was  appointed 
receiver.  Petition  by  the  Multnomah  Lum- 
ber &  Box  Company  to  compel  the  receiver 
to  turn  over  certain  property.  From  a  judg- 
ment in  favor  of  the  receiver,  the  petitioner 
appeals.  Affirmed. 

John  K.  Kollock,  of  Portland,  Or.,  for 
appellant. 

Cake  &  Cake,  of  Portland,  Or.,  for  respond- 
ents. 

MACKINTOSH,  J.  The  Multnomah  Lum- 
ber A  Box  Company  on  November  4, 1916,  de- 
livered to  Wirkkala  Bros.  Logging  Company 
two  written  leases  covering  three  donkey 
engines  which  were  to  be  used  by  the  lessee 
in  its  logging  business.  After  the  execution 
of  the  leases  the  respondent  was  appointed 
receiver  of  the  Wirkkala  Bros.  Logging  Com- 
pany in  an  action  Instituted  by  the  stock- 
holders of  the  company.  At  the  time  of  the 
receiver's  appointment  the  donkey  engines 
were  in  the  possession  of  the  logging  com- 
pany. Multnomah  Lumber  &  Box  Company, 
the  appellant,  filed  In  the  original  proceed- 
ings wherein  the  receiver  was  appointed  a 
petition  that  the  receiver  show  cause  why  he 
should  not  be  compelled  to  deliver  to  the  box 
company  the  donkey  engines,  in  accordance 
with  the  terms  of  the  leases,  which  provided 
that  the  donkey  engines  be  returned  to  the 
box  company  upon  the  completion  of  a  cer- 
tain logging  contract.  The  receiver  filed  an 
answer  to  the  order  in  which  he  pleaded  cer- 
tain affirmative  defenses,  with  only  one  of 
which  we  are  interested  here,  namely,  that 
the  donkey  engines  In  question  prior  to  the 
leases  were  in  the  possession  of  the  Wirk- 
kala Bros.  Logging  Company,  and  that,  as 
part  of  one  transaction,  the  logging  company 
had  executed  bills  of  sale  of  the  donkey  en- 
gines to  the  box  company,  and  that  the  box 
company  had  then  executed  the  leases ;  that 
this  transaction  was  a  pretense  and  a  sham, 
and  was  not  entered  into  in  good  faith,  but 
was  intended  to  conceal  the  uninterrupted 
possession  by  the  logging  company  and  avoid 
the  necessity  of  recording  the  bills  of  sale 
and  leases,  and  that  such  was  in  fraud  of 
creditors,  and  that  the  box  company  had  no 
right,  title,  or  interest  in  or  to  the  donkey 
engines,  and  that  the  entire  transaction  had 
been  made  while  the  logging  company  was 
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Insolvent.  Demurrers  were  Interposed  to* 
tUs  affirmative  defense  and  overruled,  which 
ruling  raises  the  question  Involved  In  this 
appeal. 

[1]  It  Is  the  position  of  the  appellant  that 
the  receiver,  upon  bis  appointment,  had  no 
greater  right  than  the  logging  company,  and 
that  neither  the  logging  company  nor  the  re- 
ceiver should  be  permitted  to  deny  the  title 
of  the  box  company,  relying  upon  the  general 
rule  that  a  bailee,  when  he  receives  property 
by  bailment  legally,  admits  the  right  of  the 
bailor  to  make  the  contract  of  bailment,  and 
that  the  bailee  cannot,  for  his  own  benefit, 
deny  tbe  title  of  the  bailor.  The  error  In  this 
position  consists  In  the  fact  that,  although 
the  receiver  of  the  Insolvent  company  stands 
In  the  shoes  of  the  corporation  and  has  the 
same  rights  which  the  insolvent  corporation 
has,  be  also  has  a  greater  authority  and  re- 
sponsibility for  he  is  the  representative,  not 
only  of  the  insolvent  corporation,  but  of  the 
creditors,  and,  as  such,  he  has  the  right  to 
resist  actions  which  may  be  begun  to  enforce 
transactions  entered  into  by  the  corporation 
in  fraud  of  its  creditors  and  may  avoid  such 
actions  as  would  consummate  a  fraud  upon 
the  creditors.  By  demurrer  tbe  appellant 
admits  the  allegations  of  the  answer  which 
set  up  an  illegal  and  fraudulent  conspiracy 
to  defraud  the  creditors  of  the  logging  com- 
pany, and  the  receiver,  having  the  authority 
which  we  have  noted,  had  a  right,  on  behalf 
of  the  creditors,  to  take  and  maintain  the 
position  that  the  entire  transaction  was 
fraudulent,  although,  had  he  been  solely 
representing  the  corporation,  he  would  have 
been  bound  by  the  rule  of  law  contended  for 
by  the  appellant.  As  was  said  in  Re  Wilcox 
&  Howe  Co,  70  Conn.  220,  39  AtL  16$: 

"  The  receiver  for  most  purposes  represents 
and  stands  in  the  place  of  the  corporation,  and 
can  enforce  only  Buch  contracts  and  rights  as 
it  could  enforce.  But  when  acts  have  been 
done  by  the  corporation  in  violation  of  the  law 
and  in  fraud  of  creditors,  the  receiver,  who  for 
all  beneficial  interests  connected  with  the  trust 
is  regarded  as  a  representative  of  the  creditors, 
may  repudiate  their  acts,  taking  care,  however, 
that  third  parties  who  are  without  fault  do  not 
suffer.  Such  cases,  however,  are  exceptions  to 
the  general  rule,  and  it  should  clearly  appear 
that  the  case  Is  within  the  exception.'  •  •  • 
As  the  receiver  is  thus  the  representative  of  the 
corporation  for  some  purposes,  and  may  for  such 
purposes  be  called  its  personal  representative, 
within  the  meaning  of  the  statute,  and  as  he 
also  represents  creditors  for  some  purposes,  the 
precise  question  here  is  whether  the  receiver, 
quoad  these  conditional  contracts  of  sale  and 
the  property  covered  by  them,  Is  the  personal 
representative  of  the  corporation  within  the 
meaning  of  the  statute;  and  we  are  of  opinion 
that  he  is  not.  The  commencement  of  proceed- 
ings for  the  appointment  of  a  receiver  of  a  cor- 
poration, or  of  a  copartnership,  dissolves  all  at- 
tachments and  all  levies  of  executions  not  com- 
pleted, made  within  60  days  next  preceding,  on 
the  property  of  the  corporation  or  copartner- 


ship. [Statutes  of  Connecticut]  And  by  the 
appointment  of  a  receiver  the  rights  of  cred- 
itors to  attach  or  levy  upon  such  property  are 
suspended.  *  *  •  The  law  thus  disables  the 
creditors  from  interfering  with  that  property,  or 
from  in  any  way  appropriating  it  for  their  sole 
benefit ;  but  in  so  doing  it  does  not  lessen  their 
rights  with  respect  to  such  property,  nor  does 
It  destroy  them;  it  merely  provides  for- their 
protection  and  enforcement  in  another  way. 
And  whenever  the  law  thus  disables  creditors 
from  helping  themselves,  whether  by  proceedings 
in  insolvency  or  bankruptcy,  or  by  the  appoint- 
ment of  a  receiver  or  otherwise,  it  provides  for 
the  enforcement  of  whatever  rights  they  may 
possess  against  the  property  of  the  debtor, 
through  the  instrumentality  of  its  agent,  the 
trustee,  assignee,  or  receiver.  For  the  purpose 
of  enforcing  any  such  right  which  the  creditor 
could  have  enforced  for  his  sole  advantage,  and 
for  the  purpose  of  holding  or  taking  any  prop- 
erty which  a  creditor  could  hold  or  take  by 
law,  or  for  recovering  back  any  property  of 
which  a  creditor  could  avail  himself  in  payment 
of  his  debt,  the  trustee,  assignee,  or  receiver 
is  in  effect  the  creditor.  *  * 

In'  tbe  case  of  Washington  Mill  Co.  v. 
Sprague  Lumber  Co.,  10  Wash.  165,  52  Pac 
1067,  we  followed  the  same  course  of  reason- 
ing, and  said: 

"It  is  contended  by  the  learned  counsel  for  the 
appellant  that,  inasmuch  as  the  lumber  com- 
pany and  all  of  its  stockholders  have  at  all 
times  recognised  the  note  and  mortgages  as  valid 
and  subsisting  obligations  against  the  corpora- 
tion, neither  the  stockholders  nor  the  corpora- 
tion can  now  be  heard  to  say  that  they  are  In- 
valid and  that  the  creditors  of  the  corporation 
are  In'  no  better  position  in  that  regard  than 
the  stockholders  themselves.  But  assuming,  for 
the  present,  that  the  validity  of  the  mortgages 
cannot  be  called  in  question  by  the  stockholders, 
all  of  whom  authorized  their  execution,  It  by  no 
means  follows  that  they  are  good  against  cred- 
itors of  the  lumber  qompany  or  their  repre- 
sentative, the  receiver.  The  receiver  of  an  in- 
solvent corporation  represents  not  only  the  cor- 
poration, bnt  also  the  stockholders  and  creditors, 
and  it  is  his  duty  to  assert  and  protect  the 
rights  of  each  of  these  several  classes  of  persons. 
*  *  *  And  as  a  representative  of  creditors 
the  receiver  is  vested  with  rights  not  possessed 
by  the  corporation.  *  •  *  In  behalf  of  cred- 
itors he  may  disaffirm  acts  of  the  corporation, 
and  maintain  actions  to  set  aside  transfers  and 
conveyances  *  •  *  made  in  fraud  of  their 
rights." 

The  case  of  Springer  v.  Ayer,  50  Wash. 
642,  07  Pac.  774,  contains  the  statement: 

"The  receiver  represents  the  creditors,  and  it 
is  his  duty  to  guard  the  interests  of  all  of  them 
when  he  is  advised  what  the  interests  are." 

In  Spencer  v.  Alki  Point  Transportation 
Co.,  53  Wash.  77,  101  Pac  500,  182  Am.  St 
Rep.  1058,  this  rule  of  law  received  further 
sanction. 

[2]  On  argument  the  appellant  contended 
that  In  this  action  It  was  only  seeking  posses- 
sion of  the  donkey  engines,  and  that  the 
court  should  not  inquire  Into  the  matters 
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raised  by  the  affirmative  answer,  bat  should 
have  ordered  delivery  according  to  the  terms' 
of  the  leases,  and  that  thereafter  the  receiv- 
er might  begin  suit  against  the  appellant 
based  upon  the  fraud  as  alleged  In  his  an- 
swer; In  other  words,  that  the  proper  pro- 
cedure would  be  for  the  court  with  one  hand 
to  take  from  A.  and  give  to  B.  and  then 
with  the  other  reach  out  and  take  from  B.  to 
return  to  A.  There  may  be  some  situations 
In  which  such  procedure  is  necessary,  but, 
as  we  view  the  situation  here,  It  is  unneces- 
sary. All  the  parties  are  before  the  court, 
and  the  receiver  holding  the  property  has  a 
right,  on  behalf  of  the  creditors,  to  assert 
that  the  claim  being  made  for  its  possession 
by  the  appellant  is  based  upon  a  fraudulent 
and  collusive  scheme. 

The  Judgment  decreeing  the  bills  of  sale 
and  leases  to  be  canceled  as  to  the  creditors 
is  affirmed. 

HOLCOMB.  C.  J.,  and  MITCHELL,  PARK- 
ER, and  MALM,  JJ.,  concur. 


HOLLAND  v.  TJOSBVIG.  (No.  16470.) 
(Supreme  Court  of  Washington.  Dec.  18, 1919.) 

1.  Bills  and  notes  <a=>48— Evidence  €=> 
423(8)  —  Parol  evidence  admissible  be- 
tween THE  MAKERS  OF  A  NOTE  TO  DETER- 
MINE THEIB  EIGHTS. 

As  between  the  makers  of  a  note  and  the 
holder  all  are  alike  liable,  all  are  principals, 
but  between  themselves  their  rights  depend  on 
other  questions,  and  those  rights  may  be  de- 
termined by  oral  testimony. 

2.  Limitation  of  actions  4t=>56(3)— Cause 

Or  ACTION  AGAINST  JOINT  MAKES  AOOBUE8 

upon  payment  or  iron. 
Where  one  signed  a  note  as  a  joint  maker, 
as  an  accommodation  to  another  maker,  and 
subsequently  paid  the  note,  his  cause  of  action 
against  bis  comaker  to  recover  the  amount 
paid  did  not  accrue  until  the  note  was  paid, 
and  limitations  then  began  to  run. 

8.  Limitation  or  actions  <S=»56  (3)— Accom- 
modation MAKES  AND  COMAKEB  OF  NOTE 
NOT  UN  DEB  PARTNERSHIP  BULK  AS  TO  EFFECT 
OF  ACKNOWLEDGMENT  OF  INDEBTEDNESS  BY 
ONE  PARTNER. 

The  rule  that  acknowledgment  by  one 
partner  of  a  partnership  debt  after  the  dissolu- 
tion of  the  partnership  does  not  deprive  the 
other  partner  of  the  benefit  of  the  statute  of 
limitations  has  no  application  as  between  joint 
makers  of  a  note,  one  of  whom  signed  merely  to 
accommodate  his  comaker,  and  seeks  as  being 
in  fact  a  surety  to  recover  the  amount  he  paid 
on  the  note. 
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4.  Appeal  and  ebbob  <8=»1041  (8)— Refusal 
to  permit  filing  of  amended  answeb 
habmlesb  where  defendant  was  not  de- 
prived of  bight  to  introduce  evidence. 
Refusal  to  permit  defendant  to  file  an 
amended  answer  was  harmless,  where  defend- 
ant upon  the  trial  was  not  denied  the  right  to 
offer  any  testimony  by  reason  of  the  fact  that 
the  amended  answer  was  not  filed. 

6.  Limitation  or  actions  <8=>182(  2)— Stat- 
ute PLEADED  BT  PLAINTIFF  MAT  BE  INVOK- 
ED BT  DEFENDANT. 

The  statute  of  limitations,  having  been 
pleaded  in  the  complaint,  could  be  invoked  by 
the  defendant  in  his  own  behalf,  even  though 
not  pleaded  in  the  answer. 

Department  1. 

Appeal  from  Superior  Court,  King  County; 
Calvin  S.  Hall,  Judge. 

Action  by  Lars  Holland  against  Christian 
Tjosevlg.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

Henry  Gulliksen,  of  Seattle,  for  appellant 
Smith,  Chester  ft  Brown,  of  Seattle,  for 
respondent 

MAIN,  J.  The  purpose  of  this  action  was 
to  recover  money  which  the  plaintiff  had  paid 
on  a  promissory  note,  he  claiming  that  it 
was  the  primary  obligation  of  the  defendant. 
The  cause  was  tried  to  the  court  without  a 
jury,  and  resulted  in  findings  of  fact,  con- 
clusions of  law,  and  a  judgment  sustaining 
the  plaintiff's  right  to  recover.  From  this 
judgment  the  defendant  appeals. 

On  ,April  $  1908,  the  appellant  and  re- 
spondent at  Valdes,  Alaska,  signed  and  deliv- 
ered a  promissory  note,  payable  to  A.  L. 
Levy  ft  Co.,  and  due  six  months  after  date. 
The  note  was  a  joint  and  several  obligation, 
upon  which  both  of  the  parties  signing  were 
liable  as  principals.  On  September  19,  1913, 
the  respondent  paid  the  note  to  the  holder 
thereof.  In  the  complaint  two  Alaska  stat- 
utes are  pleaded,  one  relative  to  the  Interest 
rate  in  that  district,  and  the  other  the  statute 
of  limitations.  The  latter  statute,  among 
other  things,  provides  that  an  action  upon  a 
contract,  express  or  implied,  shall  be  barred 
after  the  lapse  of  six  years.  When  the  cause 
was  called  for  trial  the  defendant  asked  leave 
to  file  an  amended  answer  In  which  he  sought 
to  plead  the  same  statute  of  limitations  as 
a  defense.  This  request,  upon  objection  by 
the  respondent  was  refused  by  the  court 
The  present  action  was  begun  on  February 
11,  1918,  or  within  six  years  after  the  re- 
spondent had  paid  the  note. 

The  first  question  is  whether  the  evidence 
sustains  the  finding  of  the  trial  court  that  the 
appellant  was  the  sole  beneficiary  of  the 
consideration  for  which  the  note  was  given. 
The  testimony  upon  this  question  took  a 
somewhat  wide  range.  The  trial  court,  as  al- 
ready indicated,  found  that,  as  between  the 
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parties  to  this  action  who  -were  the  makers  of 
the  note,  the  respondent  signed  as  an  accom- 
modation maker  and  In  the  capacity  of  a  sure- 
ty, and  that  the  appellant  had  received  the  en- 
tire consideration  for  which  the  note  was  giv- 
en. As  we  view  the  record,  the  preponderance 
of  the  evidence  sustains  the  findings  of  the 
trial  court 

[1]  The  next  question  is  whether  oral  tes- 
timony is  admissible  to  show  that,  as  between 
the  makers  of  a  note,  one  of  the  parties  was 
in  fact  a  surety,  and  that  the  obligation  was 
primarily  that  of  the  other  signer  where 
the  parties  as  to  the  holder  were  Jointly  and 
severally  liable.  Upon  this  question  the  rule 
is  that,  as  between  the  makers  of  a  note  and 
the  holder,  all  are  alike  liable,  all  are  princi- 
pals, but  that  between  themselves  their  rights 
depend  upon  other  questions,  and  these 
rights  may  be  determined  by  oral  testimony. 
Robinson  v.  Lyle,  10  Barb.  (N.  T.)  512;  Ap- 
gar's  Administrators  v.  Hiler,  24  N.  J.  Law, 
812.  In  the  latter  case  It  was  said: 

"But  it  was  clearly  competent  for  the  plain- 
tiff to  show  in  what  relation  the  several  signers 
of  the  note  stood  to  each  other — as  to  the  payee 
they  were  all  principals,  and  all  bound  jointly 
and  severally  to  pay  the  debt.  Bat  their  rela- 
tion to  each  other  depended,  not  upon  the  form 
of  the  note,  nor  whether  their  names  were  sign- 
ed first  or  last  to  the  note,  but  upon  the  char- 
acter in  which  they  became  parties  to  the  note, 
and  the  agreement  or  contract  made  among 
themselves  at  the  time  of  signing.  This  was 
matter  in  pais  proper  to  be  proved  by  parol. 
And  though  the  memorandum  imports  prima 
facie  that  Apgar  and  Hiler  were  joint  securi- 
ties, it  was  competent  for  the  plaintiff  to  show 
whether  they  were  securities  for  Fisher  alone, 
or  for  each  other  also." 

[2]  As  to  the  statute  of  limitations,  the  ap- 
pellant claims  that  the  statute  runs  from  the 
due  date  of  the  note.  The  respondent  claims 
'  that  the  statute  was  not  set  in  motion  until 
he  paid  the  note.  This  Is  not  an  action  upon 
the  note,  but  upon  an  Implied  obligation 
which  arose  when  the  respondent  paid  the 
note  upon  which  be,  as  related  to  the  appel- 
lant, was  a  surety.  The  cause  of  action  did 
not  accrue  until  the  note  was  paid,  and  the 
statute  of  limitations  then  began  to  run. 
Reld  v.  Fllppen,  47  Ga.  273;  Shepard  v. 
Ogden,  2  Scam.  (111.)  267;  Wilson  v.  Crawford, 


47  Iowa,  469;  Barnsback  v.  Reiner,  8  Minn. 
69  (Gil.  37);  Thayer  v.  Daniels,  110  Mass. 
346.  In  the  last  case  cited  it  was  said: 

"There  was  an  implied  promise  on  the  part 
of  the  defendant,  as  principal,  to  indemnify 
the  surety,  and  to  repay  to  him  all  the  money 
that  he  might  be  compelled,  in  consequence  of 
his  liability  as  surety,  to  pay  to  the  creditor. 
Until  the  surety  has  been  compelled  to  make 
such  payment,  there  is  no  breach  of  this  implied 
promise.  The  cause  of  action  accrues  then 
for  the  first  time,  and  the  statute  of  limita- 
tions then  begins  to  run.  Of  course,  the  excep- 
tion that  the  claim  of  the  plaintiff  is  barred  by 
that  statute  cannot  be  maintained." 

In  this  case  the  respondent  paid  the  note 
on  September  19,  1913.  The  cause  of  action 
arose  when  the  note  was  paid  by  respondent. 
The  statute  of  Alaska  permits  an  action  to 
be  maintained  upon  an  Implied  obligation 
within  six  years  after  the  cause  of  action  ac- 
crued. The  present  action  was  instituted  on 
the  11th  day  of  February,  1918,  and  within 
the  six-year  period,  and  hence  was  not  barred 
by  the  statute  of  limitations. 

[3]  The  appellant  cites  a  line  of  cases 
which  hold  that  the  acknowledgment  by  one 
partner  of  a  partnership  debt  after  the  dis- 
solution of  the  partnership  does  not  deprive 
the  other  partner  of  the  benefit  of  the  statute 
of  limitations.  This  rule,  however,  has  no 
application  to  the  facts  In  the  present  case. 
The  parties  here  were  not  partners  but  the 
makers  of  a  promissory  note,  and,  as  between 
themselves,  one  was  a  principal  and  the  other 
a  surety. 

[4,  f  ]  Some  complaint  is  made  of  the  ruling 
of  the  trial  court  In  refusing  to  permit  the 
amended  answer  to  be  filed.  Upon  this  ques- 
tion It  only  need  be  said  that  by  this  ruling 
the  appellant  was  not  prejudiced.  He  sought 
to  plead  as  a  defense  a  statute  which  had 
been  set  out  in  the  complaint.  Upon  the  trial 
he  was  not  denied  the  right  to  offer  any  testi- 
mony by  reason  of  the  fact  that  the  amended 
answer  was  not  filed.  The  statute  of  limi- 
tations, having  been  pleaded  In  the  complaint, 
could  be  invoked  by  the  appellant  In  bis  be- 
half, even  though  not  pleaded  in  the  answer. 

The  judgment  will  be  affirmed. 

HOLCOMB,  C.  J.,  and  MACKINTOSH, 
MITCHELL,  and  PARKER,  JJ.,  concur. 
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STATE   ez  rel.   BELLINGHAM  SCHOOL 
DIST.  NO.  301  OF  WHATCOM  COUNTY 
y.  CLAUSEN,  State  Auditor. 
(No.  16612.) 

(Supreme  Court  of  Washington.    Dec.  15, 
1819.) 

1.  Schools  and  school  distbicts  <S=»21— 
Possess  only  powers  conferred  by  stat- 
utes. 

School  districts  possess  only  such  powers 
as  may  be  conferred  upon  them  by  legislative 
enactment. 

2.  Schools  and  school  districts  «=»97(1)— 
Power  to  borrow  money  and  issue  nego- 
tiable BONDS  WHOLLY  KATTEB  OF  LEGISLA- 
TIVE WILL. 

Whether  or  not  school  districts  shall  pos- 
sess the  power  to  borrow  money  and  issue 
negotiable  bonds  evidencing  their  debts  so 
created  is  wholly  a  matter  of  legislative  will, 
and  such  power  may  by  the  Legislature  be 
granted  or  withheld  and  may  be  taken  away  or 
limited  after  once  being  granted,  subject  only 
to  the  limitation  that  it  shall  not  be  exercised 
so  as  to  impair  the  obligation  of  contracts. 

3.  Constitutional  law  <J=»121(2)— No  con- 
tractual BIGHTS  IN  FAVOR  OF  SCHOOL  DIS- 
TRICT UNTIL  ACCEPTANCE  OT  A  BID  FOB 
BONDS. 

Where  a  school  district  authorised  the 
issuance  of  bonds  under  a  certain  statute  and 
received  a  bid  thereon,  there  were  no  con- 
tractual rights  whatever  in  favor  of  the  school 
district  until  the  bid  was  accepted,  and  the 
Legislature  prior  to  the  acceptance  of  the  bid 
could  enact  a  statute  taking  away  the  power 
of  the  school  district  to  issue  such  bonds  as 
were  authorized  without  impairing  the  obliga- 
tion of  contract 

4.  Judgment  <$=> 588— Judgment  as  to 
school  district's  right  to  issue  bonds 
not  binding  after  amendment  of  stat- 
ute taking  away  power. 

Where  a  school  district  authorized  the  is- 
suance of  bonds  under  Bern.  Code  1915,  § 
4607,  prior  to  the  going  into  effect  of  amend- 
ment on  June  12,  1919  (Laws  1919,  p.  216),  a 
judgment,  in  an  action  by  a  taxpayer  to  enjoin 
the  issuing  of  bonds  holding  that  the  bonds 
could  be  legally  issued,  rendered  prior  to  the 
amendment,  was  not  res  adjudicate  in  an  ac- 
tion subsequent  to  the  amendment  to  compel 
acceptance  by  .the  state  auditor  who  bid  on  the 
bonds,  after  the  amendment  went  into  effect, 
although  Buch  judgment  was  not  affirmed  on 
appeal  to  the  Supreme  Court  until  after  the 
amendment  went  into  effect. 

En  Banc. 

Proceeding  by  the  State  of  Washington,  on 
the  relation  of  the  Bellingham  School  Dis- 
trict No.  301  of  Whatcom  County,  Wash.,  to 
compel  C.  W.  Clausen,  State  Auditor,  to  ac- 
cept negotiable  bonds  of  the  school  district 
and  issue  a  warrant.  Writ  denied. 
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Kellogg  ft  Thompson,  of  Bellingham,  for 
appellant. 

L.  L.  Thompson,  Atty.  Gen.,  and  G.  H.  Bu- 
cey,  of  Olympla,  for  respondent. 

PARKER,  J.  This  is  an  original  proceed- 
ing in  this  court,  wherein  relator  school  dis- 
trict seeks  a  writ  of  mandate  directed  to  the 
defendant  state  auditor,  commanding  him  to 
accept  negotiable  bonds  of  the  school  district 
in  the  sum  of  170,000  and  also  to  issue  to  the 
school  district  in  payment  therefor  a  war- 
rant for  that  amount  against  the  permanent 
school  fund  of  the  state,  In  pursuance  of  a  bid 
for  such  bonds  made  by  the  officers  of  the 
state  authorized  to  Invest  the  permanent 
school  fund,  and  the  acceptance  of  such  bid 
by  the  directors  of  the  school  district.  The 
auditor  has  refused  to  accept  such  bonds  and 
issue  a  warrant  in  payment  therefor,  contend- 
ing that,  at  the  time  of  the  tendering  and  ac- 
ceptance of  the  bid  and  at  all  times  since 
then,  the  district  has  not  possessed  any  legal 
authority  to  issue  such  bonds. 

The  controlling  facts  are  not  In  dispute, 
and  may  be  summarized  as  follows: 

On  May  24,  1919,  there  was  regularly  held 
in  the  school  district  a  special  election,  at 
which  it  was  decided  by  the  required  vote  of 
the  electors  of  the  district  that  the  district 
borrow  the  sum  of  $75,000,  and  issue  its  ne- 
gotiable Interest-bearing  bonds  evidencing  its 
Indebtedness  in  that  sum.  To  make  certain 
just  what  the  directors  of  the  district  pro- 
posed and  submitted  to  the  electors  of  the 
district,  we  quote  from  the  complaint  as  fol- 
lows: 

"On  the  29th  day  of  April,  1919,  the  board 
of  directors  of  plaintiff  and  relator  did  by  reso- 
lution duly'  resolve  among  other  things  that 
the  sum  of  $75,000  be  borrowed  by  said  plain- 
tiff and  relator  with  which  to  provide  more 
adequate  facilities  for  said  school  district  by 
the  erection  of  one  or  more  school  buildings  to 
be  used  for  school  purposes  in  conjunction  with' 
the  present  school  buildings  upon  the  several 
sites  owned  by  the  said  school  district,  and  to 
provide  the  school  buildings  of  said  district 
with  necessary  furniture,  apparatus,  and  equip- 
ment, and  make  betterments  thereon,  and  to 
improve  the  school  grounds  surrounding  said 
buildings,  and  to  issue  bonds  therefor,  such 
bonds  to  be  payable  in  twenty  years  after  the 
date  of  their  issue,  but  the  same  to  be  payable 
and  redeemable  at  the  option  of  the  said  school 
district  at  any  time  after  ten  years  from  the 
date  of  their  issue,  and  to  draw  a  rate  of  in- 
terest not  to  exceed  6  per  cent,  per  annum, 
interest  to  be  payable  annually  or  semiannu- 
ally." 

While  this  allegation  of  the  complaint  re- 
fers to  the  original  resolution  of  the  board  of 
directors,  other  allegations  of  the  complaint 
show  that  fliis  was  the  proposition  submitted 
to  and  voted  upon  by  the  electors.  This  prop- 
osition, and  the  adoption  thereof  by  the  elec- 
tors, was  In  accord  with  the  powers  of  the 
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district  as  prescribed  by  section  4607,  Rem. 
Code,  as  then  In  force,  relating  to  the  borrow- 
ing of  money  and  Issuance  of  bonds  by  school 
districts.  The  concluding  language  of  that 
section,  as  then  In  force,  and  here  to  be  par- 
ticularly noticed,  is  as  follows: 

"The  bonds  so  Issued  shall  bear  a  rate  of 
interest  not  to  exceed  six  per  cent,  per  annum, 
interest  payable  annually  or  semiannually,  pay- 
able and  redeemable  at  such  time  as  may  be 
designated  in  the  bonds,  bnt  not  to  exceed 
twenty  (20)  years  from  date  of  issue." 

Soon  after  that  election,  one  Lee,  a  resident 
and  taxpayer  of  the  school  district,  com- 
menced an  action  In  the  superior  court  for 
Whatcom  county,  seeking  to  have  the  direc- 
tors enjoined  from  issuing  any  bonds  as  pro- 
posed and  voted  for,  contending  that  there 
were  Irregularities  in  the  calling  and  holding 
of- the  election  rendering  It  void  and  of  no  ef- 
fect Thereafter  on  June  6, 1910,  that  action 
came  regularly  on  for  hearing  on  the  merits 
in  the  superior  court  when  a  judgment  was 
rendered  In  that  court  denying  the  relief 
prayed  for  and  deciding,  in  effect,  that  the 
election  was  regularly  called  and  held,  and 
that  the  directors  could,  In  pursuance  thereof, 
legally  borrow  money  and  issue  bonds  of  the 
district  In  the  sum  of  $75,000  as  proposed  by 
them,  and  voted  by  the  electors.  Thereafter 
on  June  10,  1919,  Lee  appealed  from  that 
Judgment  to  this  court,  wherein  It  was  af- 
firmed on  July  3, 1919, 182  Pac.  580.  On  June 
12,  1919,  there  went  into  force  and  became 
effective  an  act  of  the  Legislature  amending 
section  4607,  Rem.  Code,  relating  to  the  bor- 
rowing of  money  and  the  issuance  of  bonds 
by  school  districts,  providing,  among  other 
things,  as  follows: 

"All  school  district  bonds  shall  be  payaole 
within  a  period  of  not  to  exceed  twenty-three 
years  from  date,  except  when  issued  by  dis- 
tricts of  the  first  class  for  the  purpose  of  ac- 
quiring buildings  or  playground  sites,  or  of 
erecting  buildings  of  a  permanent  character, 
in  which  case  they  shall  be  made  payable  in 
semiannual  installments,  beginning  the  third 
year,  over  any  period  not  exceeding  forty 
years  from  date."  Session  Laws  1919,  {  12, 
p.  216. 

Relator  is  a  school  district  of  the  first 
class;  so  It  is  plain  that  this  quoted  language 
of  the  amendatory  act  relates  to  the  Issuance 
of  bonds  by  this  district  for  the  erection  of 
buildings  of  a  permanent  character,  which 
we  have  seen  Is  the  purpose  for  which  at 
least  a  large  portion  of  these  bonds  are  pro- 
posed to  be  issued.  Therefore  the  proposed 
bonds,  if  Issued,  will  be  materially  different 
from  bonds  authorized  to  be  issued  by  school 
districts  of  the  first  class  for  buildings  of  a 
permanent  character  under  section  4607  as 
amended,  In  that  such  proposed  bonds  will  not 
be  "payable  In  semiannual  installments,"  as 
the  section,  as  amended,  provides  such  bonds 
shall  be.  On  July  12,  1919,  the  directors  of 
the  district,  upon  Invitation  of  bids  for  the 


purchase  of  the  bonds  proposed  and  voted  to 
be  Issued,  received  and  accepted  a  bid  there- 
for made  by  the  officers  of  the  state  author- 
ized to  invest  the  permanent  school  fund, 
such  bid  being  made  In  behalf  of  that  fund, 
which  bid  was,  in  substance,  an  offer  to  pur- 
chase the  bonds  at  their  face  value,  the  bonds 
to  bear  Interest  at  the  rate  of  4%  per  cent 
per  annum.  Thereafter,  looking  to  the  con- 
summation of  the  sale  of  such  bonds  In  com- 
pliance with  that  accepted  bid,  and  the  pay- 
ment therefor  from  the  permanent  school 
fund,  the  directors  of  the  district  demanded 
of  the  state  auditor  that  he  accept  such  bonds 
and  issue  his  warrant  to  the  district  against 
the  permanent  school  fond  Is  payment  there- 
for. This  the  auditor  refused  to  do,  and 
thereafter  the  school  district  commenced  this 
proceeding. 

It  is  contended  In  behalf  of  the  auditor  that 
his  acceptance  of  the  bonds  proposed  and 
voted  to  be  issued,  for  which  the  officers  of 
the  state  authorized  to  invest  the  permanent 
school  fund  bid  for  the  purchase  of,  and  his 
issuance  of  a  warrant  In  payment  thereof, 
would  be  an  Illegal  act  on  his  part  in  that 
such  act  would  be  the  acceptance  of  and  pay- 
ing for  bonds  which  the  school  district  at 
the  time  of  accepting  the  bid,  July  12,  1919, 
and  at  all  times  since  June  12,  1819,  the  date 
of  going  into  force  of  the  amendatory  act  of 
1919,  had  no  power  to  lawfully  Issue.  We 
feel  constrained  to  hold  that  this  contention 
must  be  sustained. 

[1-8]  It  Is  elementary  law  that  school  dis- 
tricts under  our  system  of  government  pos- 
sess only  such  powers  as  may  be  conferred 
upon  them  by  legislative  enactment  Wheth- 
er or  not  such  districts  shall  possess  the  pow- 
er to  borrow  money  and  issue  negotiable 
bonds  evidencing  their  debts  so  created  is 
wholly  a  matter  of  legislative  will.  It  fol- 
lows, as  a  matter  of  course,  that  such  power 
may,  by  the  Legislature,  be  granted  or  with- 
held, and  may  by  the  Legislature  be  taken 
away  or  limited  after  once  being  granted. 
Dillon,  Municipal  Corporations  (5th  Bid.)  H 
106,  889.  Such  power  of  the  Legislature  Is 
subject  only  to  the  limitation  that  It  shall 
not  be  exercised  so  as  to  Impair  the  obliga- 
tion of  contracts.  That  no  contractual  rights 
of  any  nature  accrued  with  reference  to  this 
proposed  bond  issue  prior  to  the  going  into 
effect  of  the  amendatory  act  on  June  12, 1919, 
we  think  Is  too  plain  to  admit  of  argument  to 
the  contrary.  The  proposed  bonds  were  not 
issued  or  even  offered  for  sale  by  the  district 
prior  to  June  12, 1919.  The  bid  for  the  bonds 
made  by  the  officers  of  the  state  authorized  to 
Invest  the  permanent  school  fund  was  not  ac- 
cepted until  July  12,  1919.  Manifestly,  no 
contractual  rights  whatever  In  favor  of  the 
school  district  or  the  officers  of  the  state 
seeking  the  purchase  of  the  bonds  as  an  in- 
vestment of  the  permanent  school  fund  could 
in  any  event  have  accrued  until  the  accept- 
ance of  the  bid,  at  which  time  the  amendato- 
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ry  act  of  1919  had  been  in  fall  force  and  ef- 
fect for  a  period  of  one  month;  which 
amendatory  act  expressly  provides  that — 

"All  school  district  bonds,  •  •  »  when  is- 
sued by  districts  of  the  first  class  for  *  •  * 
erecting  buildings  of  a  permanent  character, 
*  *  *  shall  be  made  payable  in  semiannual 
installments,  beginning  the  third  year,  over  any 
period  not  exceeding  forty  years  from  date." 

It  seems  to  us  that  citation  of  authority  Is 
hardly  necessary  to  support  the  view  that 
since  the  going  into  effect  of  the  amendatory 
act,  on  June  12,  1919,  this  school  district  has 
not  possessed  the  power  to  Issue  the  bonds  as 
proposed  and  voted,  and  that  no  contractual 
obligations  arose  prior  to  the  going  into 
force  of  that  act  which  could  be  impaired  by 
giving  it  full  force  and  effect  from  and  after 
that  date.  We  have,  however,  no  less  an  au- 
thority than  the  Supreme  Court  of  the  United 
States  supporting  this  view.  In  the  case  of 
Town  of  Concord  v.  Portsmouth  Saving  Bank, 
92  U.  S.  625,  23  L.  Ed.  628,  there  was  involved 
the  question  oi  the  power  of  the  town  to  make 
a  donation  In  aid  of  a  prospective  railroad  to 
run  through  the  town.  The  donation  was  de- 
cided upon  by  the  requisite  vote  of  the  elec- 
tors of  the  town  at  an  election  held  therein  to 
determine  the  question,  in  pursuance  of  a 
statute  of  the  state  of  Illinois  then  in  exist- 
ence. After  the  town  had  so  decided  to  make 
the  donation  but  before  the  donation  was  ac- 
tually made,  the  Constitution  of  Illinois  was 
so  amended  as  to  prohibit  the  making  of  such 
a  donation.  In  that  case  the  court  squarely 
held  that  the  power  to  make  the  donation  was 
thus  taken  away  from  the  town,  although  it 
was  lawfully  voted,  and  could  have  been  law- 
fully made  hut  for  the  divesting  of  the  town 
of  the  power  to  make  it,  before  it  was  actu- 
ally consummated;  and  the  bonds  of  the 
town,  issued  to  consummate  the  donation,  aft- 
er the  town  was  divested  of  the  power  to 
make  it,  were  held  void.  The  decision  of  this 
court  in  Seymour  v.  Tacoma,  6  Wash.  427,  33 
Pac.  1059,  is  in  harmony  with  this  view  of 
the  law.  That  case  involved  the  constitution- 
al' debt  limit  of  the  city  of  Tacoma.  When 
the  Issuance  of  the  bonds  was  authorized, 
their  total,  if  issued  at  that  time,  would  have 
been  within  the  constitutional  debt  limit  of 
the  city  as  measured  by  its  then  assessed 
valuation ;  but,  before  the  bonds  were  actual- 
ly issued,  a  new  assessment  became  effective, 
and  it  was  held  that  the  new  debt  limit  there- 
by created,  being  less  than  the  former,  would 
govern,  and  the  total  issue  of  the  bonds  lim- 
ited accordingly.  We  are  quite  convinced 
that  the  school  district  does  not  now  possess 
the  power  to  issue  the  bonds  as  proposed  and 
for  which  the  bid  in  question  was  made,  and 
that  the  state  auditor  did  his  legal  duty  when 
he  refused  to  consummate  the  proposed  sale 
of  the  bonds  by  accepting  them  and  issuing  a 
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warrant  in  payment  therefor  against  the  per- 
manent school  fund  of  the  state. 

[4]  Counsel  for  the  school  district  now  con- 
tend that  the  judgment  rendered  in  the  case 
of  Lee  against  the  district  became  res  Judi- 
cata and  binding  upon  all  of  the  taxpayers  of 
the  district  as  to  the  validity  of  the  bonds 
proposed  to  be  issued,  and  that  the  state  au- 
ditor has  no  different  rights  In  that  behalf 
than  a  taxpayer  of  the  district  would  have. 
Counsel  invoke  the  general  rule  that  where  a 
citizen  and  taxpayer  brings  an  action  in  be- 
half of  himself  and  all  other  taxpayers  of  the 
municipality,  seeking  the  enjoining  of  the  is- 
suance of  bonds  of  the  municipality  upon  the 
grounds  that  the  issuing  of  them  would  be  Il- 
legal and  void,  and  final  judgment  Is  render- 
ed in  such  action,  upon  the  merits,  such  judg- 
ment becomes  final  and  binding  upon  all  the 
taxpayers  of  the  district  as  well  as  the  dis- 
trict Itself,  citing  Stallcup  v.  City  of  Tacoma, 
13  Wash.  141,  42  Pac.  641,  52  Am.  St  Rep.  25, 
and  State  ex  rel.  Forgues  v.  Superior  Court, 
70  Wash.  670, 127  Pac.  313.  We  may  concede 
for  present  purposes  that  the  judgment  in  the 
Lee  Case  became  binding  upon  the  district 
and  all  the  taxpayers  therein,  and  even  upon 
the  auditor,  In  so  far  as  the  power  to  issue 
the  proposed  bonds  at  the  time  or  any  time 
prior  to  June  12, 1919,  is  concerned;  but  that, 
as  we  view  it,  will  not  aid  the  district  in  this 
case.  That  judgment  was  rendered  In  the  su- 
perior court  on  June  6,  1919,  and  as  the  law 
then  existed  it  was  correct  as  afterwards  held 
by  this  court.  Manifestly,  the  question  here 
Involved,  that  Is,  the  question  of  the  power 
possessed  by  the  school  district  after  the  go- 
ing into  force  of  the  amendatory  act  on  June 
12,  1919,  was  not  and  could  not  have  been 
litigated  in  that  action.  The  only  question  of 
power  possessed  by  the  school  district  deter- 
mined by  the  judgment  in  that  action  was  the 
question  of  the  power  possessed  by  the  school 
district  at  the  time  the  judgment  was  render- 
ed, which  was  before  the  amendatory  act  be- 
came effective.  Nor  does  the  fact  that  the  de- 
cision of  this  court  affirming  the  judgment  of 
the  superior  court,  rendered  after  the  amend- 
atory act  of  1919  went  into  force,  make  the 
situation  any  different.  The  decision  of  this 
court  was  an  affirmance  of  the  Judgment  of 
the  superior  court  as  of  the  time  that  judg 
ment  was  rendered.  It  was  not  a  decision,, 
and  could  not  have  been  a  decision,  as  t(» 
what  power  the  school  district  possessed  as  t« 
the  borrowing  of  money  and  the  issuing  oi 
negotiable  bonds,  after  the  amendatory  act 
became  effective  on  June  12,  1919.  We  are  oi 
the  opinion  that  the  judgment  in  the  Lee  Case 
was  in  no  sense  res  judicata  of  the  question 
we  are  here  called  upon  to  decide. 

The  writ  is  denied. 

HOLCOMB,  C.  J.,  and  MACKINTOSH, 
MOUNT,  MITCHELL,  MAIN,  FULLEBTON, 
BRIDGES,  and  TOLMAN,  J  J.,  concur. 
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v.  CRESCENT  MFG. 
(No.  15583.) 


CO. 


(Supreme  Court  of  Washington. 

1919.) 


Dec.  17, 


1.  Municipal  corporations  *=>705(2)— AU- 
TOMOBILE FIRST  UPON  INTERSECTION  HAS 
RIGHT  OT  WAY. 

Where  an  automobile  and  motortruck  were 
approaching  a  street  intersection  at  right 
angles,  the  one  first  upon  the  intersection  had 
the  right  of  way,  and  it  was  the  duty  of  the 
other  to  stop  or  slacken  its  speed  to  avoid  a 
collision. 

2.  Judgment  «=»24-^Judqment  for  becov- 
ert  of  money  valid. 

A  judgment  is  to  be  tested  by  its  substance 
rather  than  its  form,  and  a  final  judgment,  "It 
is  hereby  ordered  and  adjudged  that  defendant 
pay  to  plaintiffs  the  sum  of  $175,  together  with 
plaintiffs'  statutory  costs  taxed  herein,"  was 
valid,  though  not  in  approved  form. 

Department  1. 

Appeal  from  Superior  Court,  King  County ; 
J.  T.  Ronald,  Judge. 

Action  by  H.  J.  Hull  and  others,  as  H.  J. 
Hull  &  Co.,  against  the  Crescent  Manufactur- 
ing Company.  Judgment  for  plaintiffs,  and 
defendant  appeals.  Affirmed. 

William  U.  Park  and  Paul  S.  Dubuar,  both 
of  Seattle,  for  appellant. 
Lee  Johnston,  of  Seattle,  for  respondents. 

MITCHELL,  J.  This  action  arose  out  of  a 
collision  between  an  automobile  and  a  motor- 
truck. Each  party  charged  the  other  with 
negligence,  which  In  turn  was  denied.  Plain- 
tiffs alleged  the  damages  to  their  automobile 
were  $221.23.  The  case  was  trjed  to  the 
court  without  a  jury.  The  court  found  that 
defendant  was  negligent,  and  that  plaintiffs 
had  been  damaged  thereby  in  the  sum  of 
$175,  and  entered  judgment  In  that  amount 
against  defendant,  from  which  judgment  the 
appeal  has  been  taken. 

The  facts  are  somewhat  In  dispute,  but  a 
consideration  of  all  the  evidence  satisfies  us, 
as  it  did  the  trial  court,  that  appellant  was 
negligent  and  respondents  were  not. 

[1]  The  collision  occurred  in  daylight  with- 
in the  intersection  of  Spring  street  and  First 
avenue  In  the  city  of  Seattle.  These  streets 
cross  each  other  at  right  angles.  Spring 
street  is  42  feet  between  curbs,  and  First 
avenue  Is  52  feet  between  curbs.  Respond- 


ents' automobile,  going  west  along  the  north 
side  of  Spring  street,  entered  the  Intersection 
of  the  two  streets  an  appreciable  length  of 
time  before  appellant's  motortruck.  The 
automobile  was  going  five  or  six  miles  an 
hour,  and,  continuing  its  westerly  course, 
had  reached  a  point  near  the  center  of  First 
avenue,  when,  just  about  the  time  its  driver 
had  commenced  to  turn  towards  the  south,  the 
motortruck,  running  northerly  at  a  speed  of 
approximately  20  miles  an  hour,  crashed  in- 
to the  automobile,  striking  it  on  the  left-hand 
side  near  the  rear,  causing  the  damages  com- 
plained of.  An  ordinance  of  the  city  pro- 
vides that: 

"Drivers  shall  look  out  for  and  give  right  of 
way  to  vehicles  simultaneously  approaching  the 
street  intersection  from  the  right." 

As  already  stated,  respondents'  automobile 
was  upon  the  intersection  first,  and  there- 
fore had  the  right  of  way.  The  case  is  very 
similar  to,  and  Is  controlled  by  the  rule  an- 
nounced in,  the  case  of  ITulll  v.  Berryman, 
94  Wash.  458, 162  Pac.  513,  as  follows: 

"The  respondent,  having  entered  the  inter- 
section of  these  streets  first,  was  clearly  en- 
titled to  the  right  of  way.  It  was  the  duty, 
therefore,  of  the  appellant  to  have  stopped  his 
car,  or  so  slackened  his  speed  that  there  would 
have  been  no  collision." 

The  rule  was  restated  and  followed  in  the 
case  of  Jahn  ft  Co.  v.  Paynter,  99  Wash.  614, 
170  Pac.  132. 

Complaint  is  made  concerning  the  amount 
of  recovery  allowed  respondents.  It  is  wlth- 
in  the  proof. 

[2]  Objection  is  also  made  to  the  form  of 
the  judgment  in  that  it  provides,  'It  is  here- 
by ordered  and  adjudged  that  defendant  pay 
to  plaintiffs  the  sum  of  $175,  together  with 
plaintiffs'  statutory  costs  taxed  herein," 
rather  than  simply  providing  that  plaintiffs 
have  judgment  against  defendant  In  the  sum 
of  $175  and  costs.  It  is  plain  that  the  In- 
strument is  a  final  adjudication  of  the  cause 
upon  the  merits,  and  not  a  mandate  or  de- 
termination upon  some  subsidiary  or  collat- 
eral matter  arising  In  the  action,  and  hence 
It  is  to  be  tested  by  its  substance  rather 
than  Its  form.  While  the  form  suggested  is 
preferable,  the  one  used  is  neither  fatal  nor 
prejudicial. 

Judgment  affirmed. 

HOLCOMB,  C.  J.,  and  MACKINTOSH, 
MAIN,  and  PARKER,  JJ.,  concur. 
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WEIKEL  et  si  v.  DAVIS  et  al.  (No.  18646.) 


(Supreme  Court  of  Washington. 

1919.) 


Dec.  16, 


1.  Mortgages  ®=»208— May  pbovide  fob  sat- 
isfaction OUT  OF  LAND  ALONE. 

As  indicated  by  Rem.  Code  1915,  |  1117, 
it  la  not  necessary  that  there  should  be  a  per- 
sonal liability  of  the  mortgagor  in  order  for 
there  to  be  a  mortgage,  but  the  mortgage  may 
provide  that  the  mortgagee  shall  look  exclusive- 
ly to  the  mortgaged  lands. 

2.  Mortgages  <s=>25(4)— Relinquishment  to 
bight  to  cbbtain  land  sufficient  consid- 

E  RATION. 

The  withdrawal  of  claim  by  plaintiffs  upon 
coal  lands  upon  which  they  had  located  and 
made  improvements,  when  it  was  discovered  that 
their  claims  conflicted  with  those  of  defendants, 
held  a  sufficient  consideration  for  mortgage 
given  under  contract,  whereby  defendants  agreed 
to  pay  a  specified  amount  for  relinquishment. 

8.  Contracts  <g=>  108(2) — Minks  and  miner- 
als «=35 — Mortgage  on  coal  lands  pur- 
suant TO  AGREEMENT  MADE  BEFORE  PATENT 
NOT  VOID. 

An  agreement,  whereby  plaintiffs  for  a  nam- 
ed consideration  relinquish  to  defendants  claim 
to  coal  land  upon  which  plaintiffs  had  located 
and  made  improvements,  and  a  mortgage  execut- 
ed pursuant  to  such  agreement,  and  as  security, 
held  not  in  violation  of  federal  Coal  Act,  or 
against  public  policy. 

Department  2. 

Appeal  from  Superior  Court,  Lewis  Coun- 
ty;  W.  A.  Reynolds,  Judge. 

Suit  by  George  Weikel  and  others  against 
Syrenus  A.  Davis  and  others.  Judgment  dis- 
missing suit,  and  plaintiffs  appeal.  Reversed 
and  remanded,  with  instructions. 

Parker,  La  Berge  &  Parker,  of  Yakima,  and 
Gordon  &  Easterday,  of  Tacoma,  for  appel- 
lants. 

A.  E.  Rice,  of  Chehalis,  and  Hartman  & 
Hartmon,  of  Seattle,  for  respondents. 

BRIDGES,  J.  This  was  a  suit  to  foreclose 
a  real  estate  mortgage.  Long  prior  to  the 
government  survey  thereof  the  parties  hereto 
entered  upon  and  improved  certain  coal  lands 
located  in  Lewis  county,  Wash.  When  the 
survey  was  made  the  parties  offered  their 
filings.  It  was  then  discovered  that  the 
claims  and  filings  of  appellants  seriously  con- 
flicted with  those  of  respondents.  The  ap- 
pellants made  individual  claims  and  filings, 
but  respondents  claimed  and  filed  collectively 
and  as  an  association,  thereby,  under  the  coal 
land  laws,  being  entitled  to  320  acres.  When 
the  United  States  land  office  at  Vancouver, 
Wash.,  learned  of  the  conflicting  claims  and 
filings,  it  fixed  a  time  and  place  for  hearing 
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to  determine  the  preference  rights  of  the  par- 
ties. Before  any  testimony  was  taken  a  con- 
ference between  the  claimants  resulted  in 
the  drawing  up  and  execution  of  a  written 
instrument,  dated  December  9,  1907,  between 
all  of  the  appellants  on  one  side  and  all  the 
respondents  on  the  other  side.  This  agree- 
ment especially  recognized  the  conflict  of 
claims  and  recited  that  it  was  entered  Into 
for  the  purpose  of  avoiding  the  uncertainties 
of  litigation.  By  its  terms  the  appellants,  for 
the  consideration  hereinafter  named,  agreed 
to  withdraw  all  of  their  claims  to  the  lands  to 
relinquish  their  rights  to  the  United  States 
government,  and  do  whatever  they  .could,  in 
good  faith,  to  assist  the  respondents,  or  their 
predecessors  in  Interest,  to  obtain  patent  from 
the  government.  The  agreed  consideration  to 
be  received  by  the  appellants  was  the  sum  of 
$1,000,  payable  in  cash,  $600  of  which  was 
paid  to  the  appellant  Welkel,  $200  to  the  ap- 
pellant Albert  A.  Dennis,  and  $200  to  the  ap- 
pellant Arthur  U.  Dennis.  It  was  further 
provided  that  the  appellants  were  to  receive 
the  further  sum  of  $26,000,  of  which  Welkel 
should  receive  $19,400,  Albert  A  Dennis  $2,- 
200,  and  Arthur  U.  Dennis  $4,400.  The 
contract  further  provided  that  within  20 
days  after  the  Issuance  of  the  government 
patent  the  respondents  or  their  successors 
in  Interest  should  execute  and  deliver  to 
appellants  a  first  lien  upon  the  lands  so 
received  by  them,  for  the  purpose  of  se- 
curing the  payment  of  the  aforesaid  $26,000 
and  the  accrued  interest  thereon,  and  that 
such  instrument  should  distinctly  state  that 
the  respondents  should  not  be  personally  lia- 
ble for  the  payment  of  the  said  moneys  or 
any  part  thereof,  but  that  the  property  it- 
self was  to  be  pledged  and  held  solely  liable 
for  the  payment  of  the  debt,  and  that  if  the 
indebtedness  was  not  paid  on  or  before  three 
years,  or  if  certain  Interest  and  taxes  were 
not  promptly  paid,  the  mortgage  lien  might 
be  foreclosed.  This  Instrument  was  duly  filed 
for  record  In  the  office  of  the  auditor  of  Lewis 
county  on  December  17,  1914. 

Thereafter  the  appellants  executed  their 
release  to  the  government,  and  still  later  the 
government  issued  patent  to  the  respondents, 
covering  320  acres  of  the  land  in  dispute. 
Thereafter,  and  on  March  27,  1917,  respond- 
ents or  their  successors  In  Interest,  pursuant 
to  their  contract,  made  their  mortgage  to  the 
appellants,  which  mortgage  covered  all  of  the 
lands  to  which  respondents  had  received  title' 
from  the  government.  This  mortgage  was  giv- 
en to  secure  the  payment  of  $27,000  as  fol- 
lows: To  George  Welkel,  $20,145.93;  to  Al- 
bert A.  Dennis,  $4,569.33 ;  and  Arthur  U.  Den- 
nis, $2,284.74.  The  mortgage  further  pro- 
vided that  the  mortgagors  should  pay  all 
taxes  before  the  same  became  delinquent,  and 
should  pay  a  certain  Interest  on  January  1, 
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1918.  It  was  farther  provided  that  there 
should  be  no  deficiency  Judgment  against  any 
of  the  mortgagors,  but  that  the  mortgagees 
must  look  exclusively  to  the  land  for  reim- 
bursement. In  other  respects  the  mortgage 
was  In  usual  form.  This  mortgage  was  filed 
for  record  in  the  auditor's  office  of  Lewis 
county  on  April  30,  1017.  The  mortgagors, 
being  In  default,  the  appellants,  as  mortga- 
gees, brought  suit  to  foreclose  their  mort- 
gage. The  trial  court  refused  to  foreclose  the 
mortgage  and  entered  judgment  dismissing 
the  action.  This  appeal  is  from  that  judg- 
ment. 

Sections  2347  et  seq.  of  the  United  States' 
Revised  Statutes  (U.  S.  Comp.  St.  S  4659  et 
seq.)  regulate  the  entry  and  acquiring  of  coal 
lands.  They  provide  that  any  person  above 
the  age  of  21  years,  who  is  a  citizen,  or  any 
association  of  persons  severally  qualified, 
shall  have  the  right  to  enter  a  quantity  of  va- 
cant coal  lands  of  the  United  States,  not  ex- 
ceeding 160  acres,  to  such  individual  person 
or  320  acres  to  such  association;  also  that 
there  shall  be  only  one  entry  by  the  same 
person  or  association  of  persons,  and  no  as- 
sociation of  persons  any  member  of  which 
shall  have  taken  the  benefits  of  the  acts  al- 
lowing entry  either  as  an  Individual  or  as 
a  member  of  any  other  association,  shall  en- 
ter or  hold  any  other  lands  under  the  pro- 
visions thereof. 

[1]  It  is  first  contended  by  the  respondents 
that  the  instrument  of  March  27,  1917,  being 
the  mortgage  sought  to  be  foreclosed,  is  in 
fact  and  in  law  not  a  mortgage,  because  there 
was  no  debt  and  because  the  mortgagors  at 
no  time  became  personally  liable.  This  posi- 
tion is  untenable.  It  is  not  necessary  that 
there  should  be  a  personal  liability  of  the 
mortgagor  In  order  for  there  to  be  a  mort- 
gage. It  Is  a  common  practice  In  the  state 
of  Washington  for  mortgages  to  be  drawn 
which  specially  provide  that  the  mortgagee 
shall  look  exclusively  to  the  mortgaged  lands, 
and  that  there  shall  be  no  personal  liability 
of  the  mortgagor,  and,  so  far  as  we  are 
aware,  it  has  never  before  been  questioned 
that  such  instruments  were  mortgages.  Our 
statutes  recognize  such  mortgages.  Section 
1117,  vol.  1,  Rem.  1915  Code,  provides  that— 

"When  there  is  no  express  agreement  in  the 
mortgage,  nor  any  separate  instrument  given 
for  the  payment  of  the  sum  secured  thereby, 
the  remedy  of  the  mortgagee  shall  be  confined 
to  the  property  mortgaged." 

The  law  on  this  subject  Is  plainly  stated  In 
the  case  of  Pioneer  Oold  Mining  Co.  v.  Baker 
(O.  C.)  23  Fed.  258,  where  it  is  said: 

"A  mortgage  may  be  created  as  well  without 
as  with  an  accompanying  personal  obligation  of 
the  mortgagor  to  pay  the  debt  secured,  or  at- 
tempted to  be  secured,  thereby.  In  the  one 
case  the  property  alone  is  charged  with  the 


lien— Is  looked  to  solely  by  the  mortgagee  oat  of 
which  to  make  his  lien ;  in  the  other,  he  has  the 
additional  security  of  the  personal  obligation  of 
the  mortgagor.  A  debt  chargeable  only  against 
certain  property  is,  in  effect,  simply  a  debt  with 
limited  means  of  satisfaction  or  enforcement; 
the  value  of  the  property  charged  with  the  in- 
debtedness is  the  measure  of  the  security  af- 
forded." 

To  the  same  effect,  see  the  following  au- 
thorities: 19  R.  C.  L.  296;  Graham  Ste- 
vens, 84  Vt  166,  80  Am.  Dec.  675 ;  Campbell 
v.  Dearborn,  109  Mass.  130, 12  Am.  Rep.  671 ; 
Wing  v.  Cooper,  37  Vt.  169;  FIsk  v.  Stewart, 
24  Minn.  97. 

[2]  It  is  further  contended  by  the  respond- 
ents that  the  withdrawal  by  appellants  of 
their  claims  to  the  lands  In  question  and  the 
relinquishment  by  them  to  the  government 
is  an  insufficient  consideration  for  either  the 
original  contract  or  the  mortgage.  We  can- 
not agree  with  this  contention.  This  court 
has  held  to  the  contrary.  Harris  v.  Johnson, 
75  Wash.  291,  134  Pac.  1048;  Waring  v. 
Loomis,  85  Wash.  85,  76  Pac.  510.  The  ap- 
pellants released,  and  respondents  received, 
valuable  rights,  and  this  was  a  valid  and 
sufficient  consideration. 

[3]  The  respondents  farther  contend  that 
the  original  contract  and  the  mortgage  are 
void  because  the  same  are  in  violation  of  the 
federal  Coal  Lands  Act  and  against  public 
policy.  Practically  the  only  limitation  pro- 
vided by  the  Coal  Land  Act  Is  that  one  per- 
son shall  not  obtain  more  than  160  acres,  and 
an  association  of  persons  shall  not  obtain 
more  than  320  acres.  The  federal  act  with 
reference  to  acquiring  homesteads  provides 
that  lands  acquired  under  that  act  shall  not 
become  liable  for  the  satisfaction  of  any 
debt  contracted  prior  to  the  Issuance  of  pat- 
ent, and  that  the  person  acquiring  the  home- 
stead Is  acquiring  it  for  his  personal  use  and 
benefit,  and  not  for  the  use  and  benefit  of  any 
other  person,  and  has  not  made  any  contract 
for  the  conveyance  thereof  to  any  other  per- 
son. It  will  be  noticed  that  the  Coal  Land 
Act  does  not  contain  any  of  these  limitations 
and  restrictions.  Section  2289  et  seq.,  Revised 
Statutes  of  United  States  (U.  S.  Comp.  St  { 
4530  et  seq.).  In  the  case  of  Ireland  v.  Hen- 
kle  (C.  C.)  179  Fed.  993,  the  court,  in  speak- 
ing of  the  Coal  Land  Act,  said: 

"I  fail  to  find  anything  in  the  statute  which 
precludes  an  entryman  who  has  perfected  his 
entry  from  selling  it  or  giving  it  away  to  whom 
he  pleases,  or  which  precludes  any  individual 
or  corporation  from  buying  up  as  many  entries 
actually  made  by  others  as  he  or  it  pleases. 
Nor  does  there  seem  to  be  anything  in  them 
which  makes  the  present  frame  of  mind  of  any 
person  making  entry  of  any  importance.  *  •  • 
Nor  is  there  anything  in  the  statute  which 
forbids  any  one  from  promising  to  buy  such 
individual  entries,  or  the  entryman  from  re- 
lying on  such  promise." 
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The  'Supreme  Court  of  the  United  States  in 
the  case  of  United  States  v.  Col.  Anthracite, 
etc.,  225  U.  S.  219,  32  Sup.  Gt  617,  56  L.  Ed. 
1063,  in  discussing  coal  land  entry,  held  that: 

"In  the  absence  of  evasion  of  restrictions  as 
to  quantity,  there  is  no  prohibition,  express  or 
implied,  against  an  entry  by  a  qualified  person 
for  the  benefit  of  another  person  fully  qualified 
to  make  the  entry  in  his,  or,  if  a  corporation, 
in  its,  own  name." 
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But  it  is  contended  by  the  respondents  that 
the  instrument  sough't  to  be  foreclosed  is,  in 
fact,  not  a  mortgage  at  all,  but  is,  in  reality, 
an  agreement,  conceived  in  fraud,  whereby 
respondents  are  to  acquire  these  lands  for  the 
appellants,  thus  giving  them  more  land  than 
they  could  lawfully  acquire  under  the  Coal 
Land  Act;  that  the  whole  business  was  a 
conspiracy  and  fraud  to  defeat  the  govern- 
ment. This  contention  might  be  serious  if 
the  facts  substantiated  it,  but  there  is  noth- 
ing In  the  record  to  indicate  that  there  was 
any  such-  conspiracy  or  fraud;  on  the  con- 
trary, it  shows  that  all  of  the  parties  were 
acting  in  the  utmost  good  faith;  that  the 
appellants  were  waiving  in  favor  of  the  re- 
spondents their  rights  to  acquire  what  were 
then  supposed  to  be  valuable  coal  lands,  and 
that  they  were  willing  to  so  waive  for  the 
consideration  to  be  paid  by  the  respondents. 
There  certainly  can  be  nothing  illegal  in  this 
transaction,  nor  Is  It  in  any  sense  in  viola- 
tion of  public  policy.  It  has  been  time  and 
again  held  under  the  federal  homestead  laws, 
which,  as  pointed  out,  contain  many  restric- 
tions which  are  inapplicable  to  coal  lands, 
that  a  mortgage  given  by  one  entering  a 
homestead,  but  before  final  proof  has  been 
made,  is  a  valid  instrument.  If  such  a  mort- 
gage is  not  In  violation  of  the  Homestead  Act 
it  certainly  will  not  be  held  to  be  In  violation 
of  the  Coal  Land  Act.  See  the  following 
cases:  Weber  v.  Laidler,  26  Wash.  144,  66 
Pac.  400,  90  Am.  St.  Rep.  726;  Waring  v. 
Loomis,  35  Wash.  85,  76  Pac.  510;  Stark  v. 
Morgan,  73  Kan.  453,  85  Pac.  567,  6  L.  R.  A. 
(N.  S.)  934,  9  Ann.  Cas.  930;  Hafemann  v. 
Gross,  199  U.  S.  342,  20  Sup.  Ct  80,  50  L. 
Ed.  220. 

Respondents  offered  some  testimony  to  the 
effect  that  some  of  them  executed  the  mort- 
gage without  knowledge  of  Its  contents,  and 
that  it  was  procured  by  fraud.  They  do  not 
press  these  points  either  In  their  brief  or  in 
the  oral  argument.  We  have  carefully  con- 
sidered the  record  with  reference  thereto,  and 
do  not  find  any  merit  therein. 

The  Judgment  of  the  lower  court  is  revers- 
ed, and  the  case  remanded,  with  instructions 
to  enter  the  usual  decree  of  foreclosure  in  ac- 
cordance with  the  provisions  of  the  mortgage. 

HOLCOMB,  C.  J.,  and  MOUNT  and  TOL- 
MAN,  JJ.,  concur. 


REAMES  v.  HEYMANSON. 


(Supreme  Court  of  Washington 
1919.) 


(No.  15592.) 
Dec.  17, 


1.  Damages  ®=»  158(1)  —  Evidence  or  fbac- 

TURE  CAUSING '  LOSS  OF  VISION  ADMISSIBLE 
UN  DEE  ALLEGATION  OF  LOSS  OF  VISION. 

In  action  for  personal  injuries,  physician 
was  properly  allowed  to  testify  that  alleged 
diminution  of  vision  was. caused  by  a  fracture 
of  the  skull  near  the  eye,  although  the  complaint 
did  not  allege  that  there  was  any  fracture  of 
the  skull. 

2.  Damages  «=»158(1)— Recoveby  limited  to 
injuries  specified  in  complaint. 

Where  one  sets  forth  in  his  complaint  cer- 
tain definite  and  specific  personal  injuries,  for 
which  damages  are  claimed,  he  will  not  be  per- 
mitted to  give  evidence  over  objection  of  other 
injuries  not  specified,  but  the  injuries  of  which 
proof  will  be  admitted  must  be  such  as  are  de- 
scribed or  are  expected  naturally  to  result  from 
those  either  specifically  or  generally. 

8.  Trial  €=»260(8)— Request  for.  instruc- 
tions AS  TO  CONTRIBUTORY  NEGLIGENCE  OF 
PEDESTRIAN  OR  CROSSWALK  COVERED  BT 
CHARGE  GIVEN. 

In  an  action  by  a  pedestrian  for  injuries 
caused  by  an  automobile  on  or  near  a  street 
crossing,  where  defendant's  theory  was  that 
the  collision  occurred  upon  a  crosswalk  and 
plaintiff's  contention  was  that  he  was  struck  in 
the  back  after  he  had  crossed  the' street  and' 
was  upon  the  sidewalk,  a  requested  instruc- 
tion on  contributory  negligence  held  sufficient- 
ly covered  by  charge  given. 

Department  2. 

Appeal  from  Superior  Court,  King  Coun- 
ty; W.  H.  Pemberton,  Judge. 

Action  by  Clarence  L.  Reames  against  L.  H. 
Heymanson,  personally  and  as  an  individual 
doing  business  under  the  firm  name  and  style 
of  the  Puget  Sound  Cap  Manufacturer. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

Preston,  Thorgrimson  &  Turner,  of  Seattle, 
for  plaintiff. 

Tucker  &  Hyland,  of  Seattle,  for  respond- 
ent. 

TOLMAN,  J.  This  is  an  appeal  from  a 
judgment  entered  on  the  verdict  of  the  jury 
in  a  personal  injury  case.  The  complaint 
charges  negligence  on  the  part  of  appellant 
in  driving  his  automobile  without  chains  or 
antiskid  devices  down  a  16  per  cent,  grade 
on  Marlon  street  between  Third  and  Fourth 
avenues  in  the  city  of  Seattle,  when  the 
street  was  in  a  wet  and  slippery  condition, 
at  an  excessive  rate  of  speed;  failure  to 
give  warning;  reckless  driving;  and  that 
the  machine  was  not  in  proper  repair  as  to 
breaks  and  steering  gear,  resulting  in  ap- 
pellant's running  his  machine  upon  the  side- 
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walk  near  the  Intersection  of  Marlon  street 
and  Third  avenue,  striking  respondent,  and 
inflicting  the  Injuries  which  are  described 
in  the  amended  complaint  as  follows: 

"That  the  said  plaintiff  was  rendered  un- 
conscious and  remained  unconscious  and  semi- 
conscious for  a  period  of  approximately  24 
hours;  that  the  fifth  and  sixth  ribs  upon  the 
right  side  were  cracked  at  the  junction  of  the 
middle  and  outer  third;  that  the  muscles  at- 
tached to  the  ribs  were  torn  and  bruised  by 
the  -violence  of  the  injury;  that  there  was  a 
contused,  lacerated  wound  near  the  external 
canthus  of  the  left  eye;  there  was  another 
wound  of  a  similar  character,  involving  the  left 
eyebrow  and  extending  down  upon  and  nearly 
through  the  upper  portion  of  the  left  eyelid. 

"That  by  reason  of  the  injury  aforesaid  there 
is  a  diminution  of  the  visual  acuity  of  both 
eyes,  the  right  being  six-sevenths  and  the  left 
being  six-sevenths  minus  1.  That  there  is  a 
cloudiness  of  the  right  frontal  sinus  by  reason 
thereof,  and  there  is  an  occlusion,  partial,  of 
the  left  supraorbital  vein,  edema  of  the  left 
upper  lid,  and  a  tenderness  of  the  left  supraor- 
bital notch.  That  there  is  a  contraction  of  the 
form  field  for  white,  red,  and  blue  and  enlarge- 
ment of  the  blind  spot,  left  for  both  white  and 
red.  That  there  is  a  permanent  diminution  of 
the  vision  to  the  extent  of  one-sixth  of  said 
total  vision. 

"That  the  plaintiff  lost  two  teeth  by  reason  of 
the  injury  aforesaid,  and  the  said  injury  caused 
permanent  injury  to  all  of  plaintiff's  teeth. 

"V.  That  .by  reason  of  the  facts  aforesaid, 
the  plaintiff  was  made  to  and  did  suffer  great 
bodily  pain  and  mental  anguish,  and  severe  and 
permanent  nervous  shock,  and  has  been  per- 
manently injured  as  aforesaid." 

The  further  factB,  so  far  as  necessary  to 
an  understanding,  will  appear  as  the  points 
In  issue  are  discussed. 

[1, 2]  It  Is  first  claimed  that  the  trial  court 
committed  error  in  permitting  the  physician 
called  as  an  expert  witness  on  behalf  of 
respondent,  after  having  described  the  exter- 
nal injuries,  the  condition  of  the  eyes,  and 
that  respondent  complained  of  pain  and  ten- 
derness In  that  region,  over  objection,  to 
testify  that  In  his  opinion  the  condition  of 
the  eyes  and  the  pain  were  caused  by  a  small 
fracture  of  the  skull  down  In  the  eye  socket 
where  it  could  not  be  discovered  by  the  X-ray 
examination;  that  this  opinion  was  an  in- 
ference drawn  from  the  conditions  which 
he  had  already  described  substantially  In 
language  of  the  complaint,,  and  on  cross-ex- 
amination the  witness  stated  that  this  opin- 
ion was  a  conjecture  on  his  part.  There  is 
no  element  of  surprise  involved,  as  appel- 
lant's physicians  testified  that  they  had 
fully  and  carefully  examined  respondent  for 
evidences  of  a  fracture  of  the  skull,  and 
found  none,  and  gave  reasons  why,  In  their 
opinion,  no  such  fracture  could  have  existed, 
so  that  the  cold  question  as  here  presented  Is 
as  to  whether  or  not  It  was  error  to  permit  a 
witness  to  give  his  opinion  as  to  what  caused 
the  conditions  which  were  pleaded.  The  rule 


is,  of  course,  well  established  that  where 
one  sets  forth  in  his  complaint  certain  def- 
inite and  specific  injuries,  for  which  damages 
are  claimed,  he  will  not  be  permitted  to 
give  evidence  over  objection  of  other  injuries 
not  specified,  but  the  Injuries  of  which  proof 
will  be  admitted  must  be  such  as  are  describ- 
ed or  would  be  expected  naturally  to  result 
from  those  described  either  specifically  or 
generally.  Bckhart  v.  Peterson,  94  Wash. 
379, 162  Pac.  551,  but  here  the  pleader's  mis- 
take, if  it  be  a  mistake,  appears  to  have  been 
in  pleading  the  effect  instead  of  the  cause. 
The  effect  of  the  accident  upon  the  eyes 
resulting  in  the  claim  of  diminution  of  vi- 
sion was  fully  set  forth  In  the  complaint,  and 
If,  when  the  cause  Is  pleaded,  the  natural 
and  probable  effect  may  be  shown,  why  may 
not  the  rule  work  both  ways,  and  In  such  a 
case  as  this,  where  the  damages  sought  are 
for  diminution  of  sight,  fully  described,  why 
may  not  the  cause  of  such  diminution  be 
shown,  though  not  specifically  pleaded,  es- 
pecially If  the  opposing  party  be  not  misled 
to  his  injury?  So  far  as  giving  notice  to 
the  adverse  party  is  concerned,  the  plead- 
ing of  the  effect  without  the  cause  wonld 
appear  to  accomplish  the  purpose  much  more 
certainly  than  pleading  the  cause  without 
the  effect.  Numerous  authorities  have  been 
cited  pro  and  con,  which  we  have  exam- 
ined with  care.  Each  case  appears  to  be  de- 
cided upon  the  peculiar  facts  Involved,  and 
little  enlightenment  would  follow  from  a 
dscusslon  of  the  authorities  here.  We  find 
nothing  In  such  cases,  however,  that  we 
deem  to  be  authority  against  the  ruling  of 
the  trial  court  on  this  question,  especially 
when  it  Is  remembered  that  appellant  might 
have  fully  protected  himself  from  any  pos- 
sible wrongful  effect  of  such  testimony  upon 
the  jury  by  requesting  an  instruction  to  the 
effect  that  respondent  could  recover  only  for 
the  Injuries  described  In  his  complaint,  and 
that  this  testimony  should  be  considered  only 
as  bearing  upon  such  described  Injuries,  and 
not  as  introducing  a  new  condition  upon 
which  other  and  further  damages  might  be 
allowed. 

[3]  By  proper  assignments  Of  error,  the 
appellant  raises  the  point  that  the  question 
of  contributory  negligence  pleaded  generally 
In  his  answer  was  not  properly  submitted 
to  the  jury.  Appellant's  theory  of  the  case 
was  that  the  collision  occurred  upon  a  cross- 
walk, while  respondent's  contention  was  that 
he  was  struck  in  the  back  after  he  had 
crossed  Marlon  street  and  was  proceeding 
north  upon  the  Third  avenue  sidewalk.  The 
court  correctly  gave  the  Instruction  re- 
quested by  appellant,  defining  respondent's 
duty  to  look  for  approaching  vehicles  while 
on  the  crosswalk,  and  gave  an  instruction 
to  the  effect  that  If  respondent  was  upon  the 
sidewalk  he  had  a  right  to  assume  that 
automobiles  would  not  be  driven  thereon. 
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In  the  light  of  all  the  evidence,  we  cannot 
sny  that  the  court  should  have  given  a 
further  requested  instruction  to  the  effect 
that,  if  under  all  the  circumstances  the  jury 
should  find  that  the  respondent  saw,  or 
should  have  seen,  the  approaching  car  while 
he  was  on  the  crosswalk,  and  If  they  should 
further  find  that  if  he  so  saw,  or  should 
have  seen,  the  approaching  car,  he  would 
have  been  able  to  avoid  being  struck  thereby 
after  he  had  entered  upon  the  sidewalk,  then 
his  failure  to  so  avoid  the  collision  would 
be  contributory  negligence. 

We  have  examined  the  instructions  as  a 
whole  in  the  light  of  all  the  testimony,  and 
conclude  that  the  case  was  fairly  submitted 
to  the  Jury,  and  that  no  reversible  error  is 
disclosed  by  the  record. 

Judgment  affirmed. 

HOLOOMB,  C.  J.,  and  MOUNT,  BRIDGES, 
and  FULLERTON,  JJn  concur. 


SINGER  v.  METZ  CO.    (No.  16258.) 
(Supreme  Court  of  Washington.  Dec.  17, 1919.) 

En  banc.  On  rehearing.  Opinion  In  de- 
partment affirmed,  and  Judgment  below  re- 
versed and  remanded,  with  directions. 

For  departmental  opinion,  see  182  Pac.  614. 

J.  Speed  Smith  and  Henry  Elliott,  Jr.,  both 
of  Seattle,  for  appellant 
Russell  &  Bllnn,  of  Seattle,  for  respondent 

PER  CURIAM.  Upon  a  rehearing  en  banc, 
a  majority  of  the  court  adhere  to  the  opinion 
heretofore  filed  herein,  as  reported  in  182 
Pac.  614,  and  for  the  reasons  there  stated  the 
order  awarding  Singer  a  new  trial  is  reversed 
and  set  aside,  and  the  cause  remanded  to  the 
trial  court,  with  direction  to  enter  Judgment 
in  favor  of  the  Metz  Company  in  accordance 
with  the  verdict  of  the  Jury. 


ECUYER  v.  NEW  YORK  LIFE  INS.  CO. 
(No.  15S49.) 

(Supreme  Court  of  Washington.  Dec.  22, 1919.) 

On  rehearing.  ( 
For  former  opinion,  see  181  Pac.  871.  Af- 
firmed. 

John  EL  Mcintosh  and  H.  T.  Granger, 
both  of  Seattle,  for  appellant. 

James  R.  Chambers,  of  Seattle,  for  re- 
spondent 

PER  CURIAM.  Upon  a  rehearing  en 
banc,  a  majority  of  the  court  adhere  to  the 


view  expressed  in  the  opinion  heretofore 
filed,  as  reported  in  181  Pac.  871,  to  the  ef- 
fect that  there  is  no  prejudicial  error  in  the 
case,  and  that  the  judgment  should  be  af- 
firmed. . 


STATE  v.  BRATTON  et  al.  (No.  4055.) 
(Supreme  Court  of  Montana.  Dec.  8,  1919.) 

1.  Criminal  law  «=>1092(2),  1109(2)— Notice 
of  presentation  of  bill  of  exceptions 
waived  wiiebe  county  attorney  was  pres- 
ENT. 

Although  the  provision  of  Rev.  Codes,  { 
9340,  that  the  county  attorney  be  given  two 
days'  notice  of  the  time  of  presentation  of  bill 
of  exceptions  for  settlement  is  mandatory,  yet, 
if  the  county  attorney  was  personally  present 
at  the  settlement  thereof,  such  appearance  vest- 
ed the  court  with  jurisdiction  to  proceed,  and,  if 
voluntary,  notice  was  waived. 

2.  Criminal  law  «=>1178—  Questions  not 
raised  in  briet  not  considered. 

Upon  appeal  in  criminal  case,  a  question 
not  raised  in  appellants'  brief  will  not  be  con- 
sidered where  the  cause  will  be  readily  disposed 
of  by  reversal  upon  other  grounds. 

3.  False  pretenses  «=»4— Essential  ele- 
ments. 

In  order  to  convict  of  obtaining  money  or 
property  by  false  pretenses  under  Rev.  Codes,  { 
8683,  the  state  must  allege  and  prove  the  making 
by  the  accused  to  the  person  injured  of  one  or 
more  representations  of  past  events  or  existing 
facts;  that  such  injured  person  believed  such 
representations  to  be  true,  and,  relying  thereon, 
parted  with  his  money  or  property,  which  ac- 
cused received;  that  such  representations  were 
false,  and  were  made  knowingly  and  designedly, 
with  the  intent  to  defraud  such  other  person. 

4.  Fat.be  pretenses  ®=*49(1)— Insufficiency 
OF  evidence  to  sustain  conviction. 

In  a  prosecution  under  Rev.  Codes,  g  8683, 
for  obtaining  property  consisting  of  promissory 
notes  by  false  and  fraudulent  representation, 
evidence  held  insufficient  to  prove  the  gist  of  the 
offense  charged. 

5.  Criminal  law  <S=»371(3)— Evidence  or 

OTHER  REPRESENTATIONS  IMPROPERLY  ADMIT- 
TED TO  SHOW  INTENTION. 

In  a  prosecution  for  obtaining  property  by 
false  pretenses,  testimony  to  show  intent  that 
accused  had  made  representations  to  other  par- 
ties similar  to  those  alleged  should  not  have 
been  admitted. 

6.  Criminal  law  «=»935(2)— New  trial  is 
proper  where  total  absence  of  proof. 

A  new  trial  should  have  been  granted  where 
there  was  a  total  absence  of  proof  of  the  gist 
of  the  offense. 

Appeal  from  District  Court,  Sanders  Coun- 
ty ;  R.  Lee  McCulloch,  Judge. 

J.  D.  Bratton  and  J.  G.  Montgomery  were 
convicted  of  obtaining  property  by  false  and 
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fraudulent  representations  and  from  the 
judgment  and  from  an  order  overruling  their 
motion  for  new  trial,  they  appeal.  Judgment 
and  order  of  the  district  court  reversed,  and 
oause  remanded. 

H.  H.  Parsons,  of  Missoula,  for  appellants. 

S.  C.  Ford  and  Frank  Woody,  both  of  Hel- 
ena, for  the  State. 

MATTHEWS,  J.  The  appellants,  3.  D. 
Bratton  and  J.  G.  Montgomery,  were  jointly 
charged  with  the  crime  of  obtaining  property, 
to  wit,  two  certain  promissory  notes  for  $250 
each,  made  by  one  E.  H.  Davidson  payable 
to  himself  and  Indorsed  in  blank,  by  false 
and  fraudulent  representations.  The  informa- 
tion contains  20  alleged  false  representations, 
which,  it  is  alleged,  were  made  "for  the  pur- 
pose of  defrauding  the  said  E.  H.  Davidson 
and  obtaining  from  him  money  and  property 
belonging  to  him,  *  •  *  "  and  by  means  of 
which  representations  the  appellants  did  In- 
duce the  said  E.  H.  Davidson  to  execute  and 
deliver  to  them  the  notes  in  question  as  first 
payment  on  100  shares  of  stock  in  the  Reser- 
vation Farmers'  Grain  Company.  Appellants 
were  convicted,  and  appeal  from  the  judgment 
ot  conviction  and  from  an  order  overruling 
their  motion  for  a  new  trial. 

[1]  The  respondent  objects  to  the  consider- 
ation of  the  bill  of  exceptions  on  the  ground 
that  it  does  not  afflrniatlvely  appear  from  the 
record  that  the  county  attorney  was  given 
two  days'  notice,  required  by  section  9340  of 
the  Revised  Codes,  of  the  time  when  the  bill 
of  exceptions  would  be  presented  to  the  court 
for  settlement,  or  that  the  county  attorney 
was  present  when  the  bill  of  exceptions  was 
settled,  citing  State  v.  Gawlth,  19  Mont.  48,  47 
Pac.  207;  State  v.  Moffatt,  20  Mont.  371,  51 
Pac.  823;  State  v.  Stlckney,  29  Mont.  523, 
75  Pac.  201;  State  v.  Kremer,  34  Mont.  6, 
85  Pac.  736;  State  v.  Morrison,  34  Mont.  75, 
85  Pac.  738;  State  v.  Lee,  34  Mont.  584,  87 
Pac.  977. 

While  it  Is  true  that  the  provisions  of  sec- 
tion 9340  are  mandatory,  and,  in  the  absence 
of  any  record  of  compliance  therewith,  the 
bill  of  exceptions  must  be  disregarded,  re- 
spondent has  seemingly  overlooked  the  certif- 
icate of  the  trial  judge  attached  to  the  bill  of 
exceptions,  reciting  that  the  county  attorney 
was  personally  present  at  the  settlement 
thereof.  By  the  appearance  of  the  county 
attorney  at  the  time  and  place  of  settlement, 
whether  pursuant  to  notice  or  voluntarily, 
the  court  was  vested  with  Jurisdiction  to  pro- 
ceed. If  such  attendance  was  voluntary,  the 
county  attorney  thereby  waived  the  notice 
required  by  the  statute.  Other  technical  ob- 
jections to  the  consideration  of  the  bill  of  ex- 
ceptions were  interposed,  but  they  are  not 
considered  of  sufficient  moment  to  require 
attention  here. 

[2, 3]  At  the  outset  it  is  seriously  ques- 
tioned as  to  whether  the  information  on  which 


the  appellants  were  tried  states  the  commis- 
sion of  a  public  offense.  Our  statute  (section 
8683,  Revised  Codes)  declares  that  "every 
person  who  knowingly  and  designedly,  by 
false  or  fraudulent  representation  or  pre- 
tenses,' defrauds  any  other  person  of  money 
or  property,  •  *  •  "  is  guilty  of  the  crime 
here  charged.  But  as  to  whether  a  note  ex- 
ecuted by  the  person  alleged  to  have  been 
defrauded  and  having  no  value  until  delivered 
is  "property"  while  still  in  the  hands  of  the 
maker  is  questioned.  The  statute  in  some 
jurisdictions  on  this  subject  goes  further  than 
does  ours,  by  adding  to  the  phrase  "money 
or  property,"  "or  valuable  security."  It  has 
been  suggested  that  even  such  a  statute  con- 
templates a  subsisting  security,  and  not  the 
mere  obtaining  of  a  signature  to  an  instru- 
ment. 11  R.  C.  L.  §  20,  p.  840.  Certain  other 
Jurisdictions  have  supplemented  statutes  such 
as  ours  by  declaring  the  fraudulent  obtaining 
of  a  signature  to  an  Instrument  a  crime. 
However,  this  question  is  not  raised  in  ap- 
pellants' brief,  and,  as  the  cause  will  be  read- 
ily disposed  of  on  other  grounds,  It  will  not 
be  here  considered  further. 

Seventy  alleged  errors  are  assigned.  These 
question  the  sufficiency  of  the  evidence  to  war- 
rant a  conviction,  and  present  various  ques- 
tions of  practice.  While  many  of  the  specifi- 
cations of  error  have  merit,  the  view  taken 
of  the  evidence  renders  it  unnecessary  to  con- 
sider any  aside  from  those  touching  on  its 
sufficiency. 

In  order  to  convict  of  the  crime  here  charg- 
ed, it  is  necessary  that  the  prosecution  allege 
and  prove:  First,  the  making  by  the  accused 
to  the  person  injured  of  one  or'  more  repre- 
sentations of  past  events  or  existing  facts; 
second,  that  such  injured  party  believed 
such  representations  to  be  true  and,  relying 
thereon,  parted  with  money  or  property,  which 
was  received  by  the  accused ;  third,  that 
such  representations  were  false;  and  fourth, 
were  made  knowingly  and  designedly,  with 
the  intent  to  defraud  such  other  person. 

[4,  6]  The  Judgment  in  this  case,  if  affirmed 
at  all,  must  be  affirmed  upon  the  testimony 
of  the  witness  E.  H.  Davidson;  it  appearing 
from  the  transcript  that  no  one  aside  from 
appellants  and  Davidson  was  present  at  the 
time  of  the  transaction  between  them.  A 
careful  study  of  the  transcript  discloses  that 
at  no  time  during  the  examination  of  David- 
son did  the  state  affirmatively  show  the  mak- 
ing by  the  appellants  or  either  of  them  of  any 
one  of  the  alleged  false  representations.  The 
representations  on  which  the  state  seems  to 
have  relied  and  to  which  the  testimony  is 
chiefly  directed  are:  (1)  That  the  Reserva- 
tion Farmers'  Grain  Company  had  lately  paid 
to  Its  stockholders  a  30  per  cent,  dividend; 
and  (2)  that  the  first  payments  of  stock  sub- 
scriptions were  paid  by  the  company  into  a 
fund  for  the  purpose  of  building  an  elevator 
at  Perma,  Mont. 
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Davidson's  only  statement  on  direct  exam- 
ination concerning  the  representation  of  ap- 
pellants as  to  the  SO  per  cent  dividend  was: 

"They  said  their  elevator  company  had  de- 
clared a  30  per  cent  dividend." 

On  cross-examination  he  stated: 

"They  told  me  the  corporation  had  declared  a 
dividend  of  30  per  cent.  Neither  of  these  men 
told  me  right  ont  that  it  had  ever  been  paid. 
At  the  time  I  made  my  subscription  I  did  not 
•top  to  figure  whether  this  30  per  cent,  had 
merely  been  declared  or  paid." 

The  record  discloses  the  fact  that  the  com- 
pany had  declared  a  30  per  cent  dividend, 
which  action  was  rescinded  after  the  trans- 
action with  Davidson. 

As  to  the  second  representation  quoted,  the 
witness  responded  to  the  following  leading 
question: 

"Did  not  Mr.  Bratton,  the  defendant  state  to 
you  at  that  time  that  this  money  on  the  two 
notes,  the  first  and  second  notes,  were  to  be 
turned  over  to  the  company,  or  words  to  that 
effect?' 

— by  answering: 
"Words  to  that  effect" 

But  later,  in  answer  to  a  direct  interroga- 
tory by  the  prosecution,  referring  to  the  same 
matter  and  to  Bratton,  Davidson  replied: 

"He  didn't  say  who  got  the  money,  "the  com- 
pany or  he." 

And  again,  in  his  direct  examination,  he 
declared: 

"Mr.  Bratton  did  not  represent,  make  any  rep- 
resentations in  regard  to  the  first  two  pay- 
ments ;  I  drew  my  own  conclusions  that  it  was 
to  be  used  to  build  an  elevator." 

Nor  is  the  state's  case  aided  by  any  declar- 
ation or  admission  contained  In  the  testimony 
introduced  by  the  defense.  In  fact  the  testi- 
mony of  Davidson  leads  to  the  conclusion  that 
the  only  representation  made  to  him  which 
operated  as  an  inducement  to  his  subscription 
for  stock,  and  consequent  making  and  de- 
livery of  the  notes  in  question,  was  the  prom- 
ise of  a  position  as  stock  subscription  sales- 
man for  the  company.  This  we  have  from 
the  mouth  of  the  witness  himself: 

"I  wanted  to  get  in  and  Bell  stock,  the  same 
as  they  were;  as  a  matter  of  fact  that  was 
one  of  the  inducements  that  got  me  to  sub- 
scribe." 

And  again: 

"I  expected  to  be  employed  selling  stock  along 
with  Mr.  Bratton  and  Mr.  Montgomery,  that  is 
the  principal  reason.  *  *  *  It  would  have 
made  no  difference  to  me  what  became  of  those 
two  notes  so  long  as  their  promise  to  me  to  give 
me  employment  had  been  kept." 
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And  again: 

"Under  the  proposition  he  made  to  me  regard- 
ing a  job,  I  would  have  bought  it  just  the  same, 
aside  from  the  dividends." 

The  representation  that  witness  would  be 
given  such  a  position  Is  not  among  those  al- 
leged to  be  fraudulent  in  the  information. 

There  seems  to  be  abundant  proof  in  this 
record  of  representations  by  appellants  simi- 
lar to  those  alleged,  but  made  to  other  parties 
than  the  complaining  witness.  This  testi- 
mony was  admitted  for  the  sole  purpose  of 
proving  intent,  and  could  not  be  considered  by 
the  Jury  for  any  other  purpose,  and  so  the 
court  advised  them  in  its  Instruction  No.  16. 
The  testimony  should  not  have  been  admitted 
at  all. 

There  was  a  total  lack  of  proof  of  the 
charges  contained  in  the  information  to  war- 
rant a  conviction,  regardless  of  the  Intent  of 
the  accused.  The  admission  of  such  testi- 
mony, under  the  circumstances,  could  be  but 
confusing  to  the  jury,  and  it  may  well  be 
said  that  they  then  mistook  the  collateral 
matter  for  the  main  issue  and  convicted  the 
appellants  on  the  conjecture  or  suspicion  that 
their  representations  to  the  complaining  wit- 
ness were  those  made  in  the  other  transac- 
tions proven. 

[(]  There  being  a  total  absence  of  proof 
of  the  gist  of  the  offense  charged,  the  motion 
for  a  new  trial  should  have  been  granted. 

The  judgment  and  order  of  the  district 
court  of  Sanders  county  are  reversed,  and  the 
cause  is  remanded. 

Reversed  and  remanded. 

BRANTLY,  O.  J.,  and  HOLLOWAY,  H  DU- 
LY, and  COOPER,  JJ„  concur. 


STATE  v.  GUIE.    (No.  4307.) 
(Supreme  Court  of  Montana.    Nov.  22,  1019.) 

1.  Criminal  law  «J=>520(2)  —  "Involontabt 
confession"  inadmissible. 

A  confession  is  not  admissible  if  the  induce- 
ments to  the  confessing  party  are  such  that  the 
prospects  of  bettering  his  situation  by  speaking 
even  falsely  would  appeal  to  him  as  a  reason- 
able person  as  the  better  alternative  to  remain- 
ing silent,  such  a  confession  t>eing  "involun- 
tary," and  the  purpose  of  the  rule  being,  not  to 
exclude  the  truth,  though  it  consists  of  an  ad- 
mission of  guilt  but  to  avoid  the  possible  con- 
fession of  guilt  by  one  in  fact  innocent. 

2.  Criminal  law  «=»531(3)— Absence  of  in- 
ducements BENDEBING  A  CONFESSION  ADMIS- 
SIBLE MAT  BE  SHOWN  BT  CIRCUMSTANCES. 

Where  a  convict  who  had  served  his  mini- 
mum sentence,  sent  a  note  to  the  warden,  admit- 
ting another  offense  committed  in  another  state, 
and  asked  an  extradition  to  that  state,  so  that 
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he  might  lose  no  time  in  serving  the  sentence  for 
such  other  crime  for  which  he  expected  to  be 
convicted,  the  note  held  admissible  in  evidence 
as  against  objection  that  the  proper  preliminary 
showing  had  not  been  made,  since  absence  of 
inducements  sufficient  to  render  the  confession 
inadmissible  may  be  shown  by  circumstantial 
evidence. 

3.  Criminal  Law  <8=»531(3)  —  Pbeliminaby 
proof  sufficient  to  ben  deb  confession 
admissible. 

Where  a  convict  in  the  Washington  peniten- 
tiary admitted  to  the  warden's  secretary  that  he 
was  guilty  of  burglary  committed  in  this  state, 
evidence  in  the  prosecution  for  the  burglary, 
held  sufficient  to  constitute  proper  preliminary 
proof  to  render  such  confession  admissible. 

4.  Criminal  law  <S=»532(2)— Order  of  he- 

CEIVINO  EVIDENCE  OF  CONFESSIONS  IN  DIS- 
CRETION OF  TRIAL  OOUBT. 

Where  a  convict  in  the  Washington  state 
penitentiary  wrote  a  note  to  the  warden,  admit- 
ting his  guilt  of  an  offense  committed  in  this 
state,  and  subsequently  verbally  repeated  such 
statement  to  the  warden's  secretary,  it  was  a 
matter  in  the  discretion  of  the  court  trying  such 
offense  as  to  whether  the  note  or  the  conversa- 
tion should  first  be  received  in  evidence. 

5.  Criminal  law  «=>406(1),  516— "Confes- 
sion" DISTINGUISHED  FROM  "ADMISSION." 

A  "confession"  is  a  statement  by  a  person 
made  at  any  time  afterwards  that  he  committed 
or  participated  in  the  commission  of  a  crime, 
and  an  "admission"  is  a  statement  by  the  accus- 
ed, direct  or  implied,  of  facts  pertinent  to  the 
issue,  and  tending  to  prove  his  guilt,  but  of 
itself  insufficient  to  authorise  a  conviction. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  rhrases,  First  and  Second  Series,  Admis- 
sion ;  Confession.] 

6.  Criminal  law  <8=»516— Statement  of  ac- 
cused WITHIN  RULE  REQUIRING  PRELIMI- 
NARY PROOF  AS  TO  VOLUNTARY  CHABACTEB. 

A  statement  made  by  a  convict  in  the  Wash- 
ington state  penitentiary  to  a  special  agent  of  a 
railroad  company  relative  to  a  burglary  of  its 
station,  committed  in  this  state,  detailing  the 
acts  of  accused  and  his  companions ;  that  they 
went  west  past  the  section  house;  that  they 
divided  up  a  bunch  of  money,  he  taking  $200 
and  his  companions  the  balance;  that  he  then 
went  to  Billings;  that  he  did  not  know  the 
names  of  bis  companions,  and  never  saw  either 
of  them  afterwards;  that,  while  they  were  in 
the  depot,  a  woman  came  to  the  ladies'  waiting 
room,  and  out  again — held  not  a  confession  so 
as  to  be  subject  to  the  rule  requiring  proof  of 
voluntary  character. 

Appeal  from  District  Court,  Lewis  and 
Clark  County;  W.  H.  Poorman,  Judge. 

Alphonse  Guie  was  convicted  of  burglary, 
and  from  the  judgment  and  an  order  deny- 
ing a  motion  for  a  new  trial,  he  appeals.  Af- 
firmed. 


A.  H.  McConnell,  of  Helena,  for  appellant. 

S.  C.  Ford  and  Frank  Woody,  both  of 
Helena,  and  Carl  E.  Cameron,  of  Missoula, 
for  the  State. 

HOLLOWAT,  J.  The  defendant  was  con- 
victed of  the  crime  of  burglary  and  has  ap- 
pealed from  the  judgment  and  from  an  order 
denying  his  motion  for  a  new  trial. 

On  December  5,  1917,  the  defendant,  while 
serving  a  term  in  the  Washington  state 
penitentiary  under  the  name  of  Alfred 
Oouen,  wrote  to  the  warden  the  following 
note: 

"December  5th,  1917. 
"Mr.  Henry  Drum:  I  have  served  over  six 
months  over  my  minimum,  and  would  like  to 
have  you  take  my  case  up  before  the  board  for 
extradition  to  Montana,  I  am  wanted  there  for 
robbery.  I  am  wanted  in  Helena,  Mont,  for 
robbing  the  Northern  Pacific  depot  of  $600.  I 
have  nothing  to  say  about  this  but  to  plead 
guilty.  I  am  guilty  of  both  crimes,  for  I  don't 
see  no  way  out,  and  I  wish  you  would  get  me  an 
extradition  this  board  so  that  I  can  get  a  start 
in  serving  for  the  others.  I  know  1  am  going  to 
be  tried  for  these  crimes,  and  if  possible  I  would 
like  to  take  my  medicine  right  away.  I  think 
I  have  served  time  enough  already  for  this  of- 
fense, and  if  possible  would  like  to  have  an  in- 
terview with  you. 
"Very  respectfully, 

"Alfred  Oouen,  8149,  14  F.  3." 

On  January  21,  1918,  D.  E.  Nicholson, 
secretary  to  the  warden,  had  a  conversation 
with  the  defendant  relative  to  the  note  and 
its  contents,  and  on  April  3d  following,  E. 
M.  Reynolds,  as  special  agent  of  the  North- 
ern Pacific  Railway  Company,  had  a  con- 
versation with  defendant.  Upon  the  trial 
of  this  case,  and  over  the  objections  of  coun- 
sel for  defendant,  the  state  was  permitted  to 
introduce  in  evidence  the  note  (Exhibit  1), 
the  conversation  between  defendant '  and 
Nicholson,  and  a  portion  of  the  conversation 
between  defendant  and  Reynolds.  The  rul- 
ings of  the  trial  court  admitting  this  evi- 
dence furnish  the  only  grounds  of  complaint 
In  this  court 

[1]  1.  The  admission  in  evidence  of  Ex- 
hibit 1  is  contested  upon  the  ground  that  it 
is  a  confession,  and  that  a  proper  prelimi- 
nary showing  was  not  made ;  that  the  writ- 
ing of  the  note  was  the  voluntary  act  of  the 
defendant.  Courts  and  text-writers  speak 
somewhat  loosely  of  voluntary  and  Involun- 
tary confessions,  and  though  the  terms  "vol- 
untary" and  "involuntary"  are  not  technical- 
ly accurate,  they  serve  for  all  practicable 
purposes.  By  "involuntary  confession,"  as 
the  term  is  used,  is  meant  a  confession 
prompted  by  some  Inducement,  generally  of 
hope  or  fear,  sufficient  to  move  a  reason- 
ably prudent  person  under  the  circumstances 
of  the  confessing  party,  to  make  such  con- 
fession without  regard  to  its  truth  or  falsity. 


<g=For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


Mont) 


STATE  v.  GUIE 

(186  P.) 


S31 


The  role  governing  the  admissibility  of  con- 
fessions may  be  stated,  briefly,  as  follows: 
If  the  Inducements  to  the  confessing  party 
are  such  that  the  prospects  of  bettering  his 
situation  by  speaking  even  falsely  would 
appeal  to  him,  as  a  reasonable  person,  as 
the  better  alternative  to  remaining  silent, 
then  the  confession  ought  not  to  be  received 
as  evidence  against  him,  because  It  is  testi- 
monially untrustworthy.  The  purpose  of 
the  rule  is  not  to  exclude  the  truth,  though 
it  consists  of  an  admission  of  guilt,  but  to 
avoid  the  possible  confession  of  guilt  by  one 
who  is,  In  fact,  Innocent.  The  fair  test  to 
determine  whether  a  confession  is  admis- 
sible, is  this:  Was  the  inducement  held  out 
to  the  confessing  party  such  as  that  there  is 
any  fair  risk  of  a  false  confession?  State 
v.  Sherman,  35  Mont.  512,  90  Pac.  881,  119 
Am.  St.  Rep.  869.  Or,  as  the  same  rule  Is 
stated  differently: 

"Were  the  prospects  attending  confession,  as 
weighed  at  the  time  against  the  prospects  at- 
tending non-confession,  such  as  to  have  created, 
in  any  considerable  degree,  a  risk  that  a  false 
confession  would  be  made?"  1  Wigmore  on 
Evidence,  c.  28,  p.  937. 

The  record  discloses  that  at  the  time  Ex- 
hibit 1  was  written,  the  officers  of  the  Wash- 
ington penitentiary  did  not  know  that  the 
crime  referred  to  in  the  Exhibit,  or  any 
crime  connected  with  the  same  matter,  had 
been  committed,  and  did  not  know,  and 
could  not  have  known,  that  defendant  was 
accused  or  even  suspected.  -From  the  very 
nature  of  the  case  they  were,  therefore,  not  In 
a  position  to  hold  out  any  inducements  to  de- 
fendant to  make  the  statement  which  he  did 
make.  But,  furthermore,  when  Nicholson  In- 
terviewed him  in  January,  1918,  he  exhibited 
to  defendant  the  note  (Exhibit  1),  and  dis- 
cussed with  him  fully  every  statement  con- 
tained in  it,  and,  when  asked  by  Nicholson 
why  he  wrote  the  note,  defendant  replied: 

"It  has  been  worrying  me  since  I  have  been 
here,  and  I  wanted  it  straightened.  I  have  been 
thinking  about  it  much." 

[2]  Taking  into  consideration  the  charac- 
ter of  the  note,  and  these  surrounding  cir- 
cumstances, the  trial  court  was  fully  justified 
in  Its  ruling.  The  absence  of  Inducements 
sufficient  to  render  the  confession  Inadmis- 
sible need  not  be  shown  by  direct  evidence. 
It  may.  be  proved,  like  any  other  fact,  by  cir- 
cumstantial evidence.   16  O.  J.  735. 

[3, 4]  2.  In  so  far  as  defendant's  confes- 
sion to  Nicholson  is  concerned,  it  is  sufficient 
to  say  that  proper  preliminary  proof  was 
made.  Nicholson  testified  that  he  did  not 
hold  out  any  Inducements  to  defendant — did 
not  make  any  threats  or  promises.  The  con- 
versation was  properly  admitted.  It  was 
competent  for  the  state  to  show  that  defend- 
ant had  confessed  his  guilt,  and  It  was  not 


rendered  Inadmissible  because  it  followed 
the  terms  of  Exhibit  1.  Whether  Exhibit  1 
or  the  conversation  should  be  received  in 
evidence  first  was  a  matter  within  the  dis- 
cretion of  the  trial  court  In  re  Colbert 
Estate,  51  Mont  455,  153  Pac.  1022.  No 
possible  prejudice  could  have  resulted  to  de- 
fendant, since  Exhibit  1  was  introduced,  in 
evidence. 

[S]  8.  The  witness  Reynolds  testified  that 
he  had  a  conversation  with  defendant  on 
April  8,  1918,  and  In  the  conversation  de- 
fendant stated  that  on  May  17,  1915,  and 
two  or  three  days  prior  thereto,  he  and  two 
companions  were  stopping  on  upper  Main 
street  in  Helena,  playing  pool;  that  their 
finances  were  about  exhausted ;  that  on  May 
17th  they  went  down  towards  the  Sixth 
ward,  and  between  12  o'clock  and  12:15  went 
west  past  the  section  house; .  that  they  di- 
vided up  a  bunch  of  money,  he  (defendant) 
taking  $200,  his  companions  taking  the  bal- 
ance; that  he  then  went  to  Billings;  that 
he  did  not  know  the  names  of  his  compan- 
ions, and  never  saw  either  of  them  after- 
wards; that,  while  they  were  in  the  depot 
a  woman  came  to  the  ladies'  waiting  room, 
and  out  again..  Counsel  for  appellant,  as- 
suming that  Reynolds  testified  to  a  confes- 
sion made  by  defendant  invokes  the  rule 
heretofore  considered;  but  the  assumption 
is  erroneous,  and  the  argument  based  there- 
on without  merit 

"A  confession,  as  applied  in  criminal  law,  is  a 
statement  by  a  person,  made  at  any  time  after- 
wards, that  he  committed  or  participated  in  the 
commission  of  a  crime."  2  Wharton's  Crim. 
Evidence,  §  822. 

"The  distinction  between  a  -confession  and  an 
admission,  as  applied  in  criminal  law,  is  not  a 
technical  refinement,  but  based  upon  the  sub- 
stantive differences  of  the  character  of  the  evi- 
dence educed  from  each.  A  confession  is  a  di- 
rect acknowledgment  of  guilt  on  the  part  of  the 
accused,  and,  by  the  very  force  of  the  definition, 
excludes  an  admission,  which,  of  itself,  as  ap- 
plied in  criminal  law,  is  a  statement  by  the  ac- 
cused, direct  or  implied,  of  facts  pertinent  to  the 
issue,  and  tending,  in  connection  with  proof  of 
other  facts,  to  prove  his  guilt  hut  of  itself  is 
insufficient  to  authorize  a  conviction."  2  Whar- 
ton's Crim.  Evidence,  S  678a ;  1  R.  C.  L.  550 ; 
12  Cyc.  418;  State  v.  Campbell,  73  Kan.  688, 
85  Pac.  784,  9  L.  R.  A.  (N.  S.)  533,  9  Ann.  Cas. 
1203. 

[(]  The  statement  made  to  Reynolds,  as 
detailed  above,  is  not  a  confession,  and  Is  . 
not  subject  to  the  rule  which  requires  pre- 
liminary proof  of  its  voluntary  character. 
1  Greenleaf  on  Evidence  (16th  Ed.)  346-347 ; 
McGehee  v.  State,  171  Ala.  19,  55  South.  159 ; 
People  v.  Knowlton,  122  Cal.  357,  55  Pac. 
141. 

The  judgment  and  order  are  affirmed. 
Affirmed. 

BRANTLY,  O.  J.,  and  HURLT  and  COOP- 
ER, JJ.,  concur. 
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DALGARNO  t.  HOLLOWAY.    (No.  4044.) 
(Supreme  Court  of  Montana.    Dec.  8,  1919.) 

1.  Work  and  labor  «=»9-^Pabty  perform- 
ino  contbact  mat  sob  on  quantum  mer- 
UIT. 

When  a  party  has  fully  performed  an  ex- 
press contract,  he  may  sue  upon  quantum  mer- 
uit. 

2.  Frauds,  Statute  of  <e=>  138(1)— Recovery 

ON  QUANTUM  MERUIT  OF  CONSIDERATION 
PAID  ON  PAROL  CONTBACT  TO  PURCHASE 
LAND. 

Purchaser  of  realty  under  an  oral  contract, 
upon  seller's  refusal  to  convey,  has  the  right 
to  recover  upon  quantum  meruit  the  considera- 
tion paid  by  him,  whether  it  consists  of  money 
or  services  rendered. 

3.  Appeal  and  erbob  <g=> 1002— Conflicting 

EVIDENCE  RESOLVED  IN  FAVOB  OF  VERDICT. 

All  conflicts  in  evidence  will  be  resolved, 
on  appeal,  in  favor  of  party  for  whom  verdict 
was  rendered. 

Appeal  from  District  Court,  Meagher  Coun- 
ty; John  A.  Mathews,  Judge. 

Action  by  William  Dalgarno  against  H. 
Holloway.  From  judgment  for  plaintiff  and 
from  order  denying  motion  for  new  trial  de- 
fendant appeals.  Affirmed. 

W.  C.  Husband,  of  Harlowton,  and  E.  K. 
Cheadle,  of  Lewistown,  for  appellant. 

Jones  &  Jones,  of  Harlowton,  for  respond- 
ent 

HURLY,  J.  Action  for  work  and  labor 
and  material  furnished.  Defendant  (appel 
lant)  denied  any  indebtedness,  and  for  sep- 
arate defenses  alleged  that  he  and  respond- 
ent entered  into  an  agreement  by  which  re- 
spondent and  his  brother  were  to  be  allowed 
the  use  of  a  water  right  on  Mexican  John 
creek  owned  by  appellant,  and  that  in  con- 
sideration of  such  use  respondent  would  ex- 
tend a  ditch  on  the  Musselshell  river, 
through  which  appellant  would  be  furnished 
water  In  lieu  of  that  which  was  taken  by 
respondent  and  his  brother  from  Mexican 
John  creek,  and  that  the  appellant  was  not 
to  be  responsible  for  any  labor  or  material 
furnished  In  reconstructing  or  extending  the 
ditch. 

Briefly,  plaintiff's  evidence  was  to  the  ef- 
fect that  he  and  defendant  entered  into  an 
oral  contract  by  the  terms  of  which  plaintiff 
was  to  dig  a  ditch  to  take  water  from  the 
Musselshell  river  to  defendant's  ditch,  in 
consideration  for  which  defendant  agreed  to 
deed  to  plaintiff  and  his  brother  the  waters 
of  Mexican  John  creek;  that  plaintiff  per- 
formed the  work,  and  that  defendant  re- 
fused to  convey;  that  thp  reasonable  value 
of  his  services  and  the  material  furnished 
was  the  sum  alleged  in  the  complaint 


Error  la  specified  that  the  proof  constitut- 
ed a  variance  from  the  allegations  of  the 
complaint;  that  the  complaint  alleges  a 
cause  of  action  for  labor  and  materials  used 
in  the  construction  of  a  ditch,  while  the 
proof  tends  to  show  breach  of  an  agreement 
to  convey  realty;  and  that  the  agreement 
being  within  the  statute  of  frauds,  the  plain- 
tiff should  have  asked  for  specific  perform- 
ance or  for  damages. 

[1]  That  when  a  party  has  fully  perform- 
ed an  express  contract  be  may  sue  upon 
quantum  meruit,  admits  of  no  question  In 
this  state.  Blankenshlp  v.  Decker,  34  Mont. 
292,  86  Pac.  1035;  Waite  v.  Shoemaker,  50 
Mont  264,  146  Pac.  736. 

[2]  It  is  also  the  right  of  a  purchaser  of 
realty  under  an  oral  contract,  in  case  the 
seller  refuses  to  convey,  to  recover  upon 
quantum  meruit  the  consideration  paid  by 
him,-  whether  the  same  consists  of  money  or 
services  rendered.  Sedgwick  on  Damages 
(9th  Ed.)  S  651. 

[3]  We  find  no  variance;  and,  the  Jury 
having  decided  for  plaintiff,  ail  conflicts  in 
the  evidence  have  been  resolved  in  his  favor. 

The  Judgment  and  order  appealed  from  are 
affirmed. 

Affirmed. 

BRANTLY,  C.  J.,  and  HOLLOWAY  and 
COOPER,  JJ.,  concur. 


ANACONDA  COPPER  MINING  CO.  RA- 
VALLI COUNTY  et  aL 
(No.  4052.) 

(Supreme  Court  of  Montana.  Dec  X,  1919.) 

1.  Taxation  <e=»482(2)— Notice  ot  increase 

SUFFICIENT. 

Under  Rev.  Stat  5  2743,  as  amended  by 
Laws  1909,  c.  135,  relating  to  increase  of  own- 
er's estimated  value  of  property  for  taxation 
and  providing  for  notice  thereof  to  owner  at 
least'  ten  days  prior  to  meeting  of  board  of 
equalization,  where  notice  was  actually  given, 
though  falling  short  of  the  10-day  period,  and 
the  owner  actually  appeared  before  the  board 
in  response  to  the  notice  and  protested  that 
it  had  not  had  legal  notice,  held  that  the  notice 
afforded  sufficient  opportunity  to  present  evi- 
dence that  the  increased  valuation  exceeded 
cash  value. 

2.  Notice  «=>8— Waiver  of  notice. 

In  view  of  Rev.  Code,  i  6181,  one  may 
waive'  the  advantage  of  a  law  providing  for  no- 
tice and  intended  solely  for  his  benefit. 

3.  Taxation  <®=»482(4)— Irregularity  of  no- 
tice of  increase  waived  bt  appearance. 

Where  an  owner  had  an  opportunity  to  ap- 
pear and  did  appear  before  the  board  of  equal- 
ization to  oppose  the  increase  as  made  by  an 
assessor,  such  owner  waived  any  irregularity 
in  the  giving  of  the  notice. 
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Appeal  from  District  Court,  Ravalli  Coun- 
ty; R.  Lee  McCulloch,  Judge. 

Action  by  the  Anaconda  Copper  Mining 
Company,  a  corporation,  against  Ravalli 
County  and  another  as  treasurer  thereof. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals. Judgment  affirmed. 

Murphy  4  Whitlock,  of  Missoula,  for  ap- 
pellant. 

E.  C.  Kurtz,  of  Hamilton,  and  S.  C.  Ford 
and  Frank  Woody,  both  of  Helena,  for  re- 
spondents. 

HURLY,  J.  Plaintiff,  for  the  purpose  of 
listing  its  property  subject  to  taxation  with- 
in Ravalli  county  In  the  year  1915,  delivered 
to  the  county  assessor  a  sworn  statement  of 
its  property  as  provided  by  law,  and  gave 
the  estimated  value  thereof  as  $178,515.  The 
assessor  Increased  such  estimated  value  In 
the  sum  of  $25,500.  The  plaintiff  alleges  that 
the  assessor  did  not  give  written  notice  of 
the  change  at  least  10  days  prior  to  the  meet- 
ing of  the  county  board  of  equalization,  as 
required  "by  law,  and  that  therefore  such  in- 
crease so  made  by  the  assessor  was  void. 
The  taxes  upon  such  Increased  valuation 
amounted  to  the  sum  of  $836.40,  which  sum 
the  plaintiff  paid  to  the  county  treasurer 
under  protest,  and  then  commenced  this  ac- 
tion, within  the  statutory  time,  to  recover 
the  amount  alleged  to  have  been  wrongfully 
collected. 

The  notice  was  given  by  the  assessor  un- 
der date  of  July  12, 1915,  and  is  as  follows: 

"After  looking  over  the  assessment  of  the 
A.  C.  M.  Co.  submitted  by  you  early  in  the 
season,  I  see  that  yon  have  reduced  the  assess- 
ed valuation  on  the  clear  lumber  from  $16.00 
per  M  to  $14.00  per  M,  and  I  also  find  that 
all  other  lumber  concerns  in  Ravalli  county 
are  paying  $9.00  per  M  on  their  common  lum- 
ber, and  your  assessment  is  submitted  at  $7.00 
per  M.  and  I  am  of  the  opinion  that  if  I  should 
allow  this  assessment  to  go  through  along  the 
lines  given  by  you  that  it  would  not  meet  with 
the  approval  of  the  county  commissioners,  and 
accordingly  I  have  assessed  the  common  lum- 
ber at  $8.00  per  M.  and  the  clear  at  $16.00  per 
M  As  I  wrote  you  some  time  ago  that  I 
was  making  no  changes  in  the  assessment  giv- 
en in  by  you,  I  thought  it  well  to  notify  you  so 
as  you  could  meet  with  the  commissioners, 
which  sets  as  equalization  board  July  the  19th. 

"Very  sincerely  yours,  [Signed]  R.  R.  Keyea, 
Assessor  Ravalli  County,  Montana." 

Under  date  of  July  31,  1915,  the  plaintiff 
filed  with  the  board  of  equalization  a  pro- 
test against  the  increase  as  made  by  the 
asses3or,  stating  In  such  protest  that  the 
same  was  a  special  appearance,  and  that  by 
It  it  did  not  submit  itself  to  the  jurisdiction 
of  such  board  for  any  other  purpose  than 
that  of  making  a  protest  upon  the  ground 
that  10  days*  notice  prior  to  the  meeting  of 
the  board  had  not  been  given  by  the  asses- 
sor, as  required  by  section  2743,  Revised 


Codes,  as  amended  by  chapter  135  of  the  Ses- 
sion Laws  of  1909,  and  asked  the  board  to 
correct  the  assessment  in  accordance  with 
the  sworn  statement  heretofore  referred  to. 
Upon  the  issues  based  upon  these  facts,  trial 
was  had  to  the  court,  and  a  judgment  given 
in  favor  of  the  defendants,  from  which  judg- 
ment this  appeal  was  taken. 

[1]  The  statute  involved  in  this  proceed- 
ing in  section  2743,  Revised  Codes,  as  amend- 
ed by  chapter  135,  Laws  of  1909,  and,  so  far 
as  Important  in  this  case,  Is  as  follows: 

"Whenever  any  person  has  delivered  to  the 
assessor  a  sworn  statement  of  his  property 
subject  to  taxation  as  now  provided  by  law, 
and  giving  the  estimated  value  of  such  proper- 
ty, and  the  assessor  shall  increase  such  esti- 
mated value,  or  add  other  property  to  such  as- 
sessment list,  he  shall  at  least  ten  days  prior 
to  the  meeting  of  the  county  board  of  equaliza- 
tion, give  to  such  person  written  notice  of 
such  change,  which  notice  shall  be  substantially 
in  the  following  form: 

"(Date)   . 

"Mr.  : 

"A  change  has  been  made  in  your  assess- 
ment list  as  follows: 


Assessor  - 


-  County. 

"Such  person  may  then  appear  before  the 
county  board  of  equalization,  ascertain  the  na- 
ture of  such  change,  and  contest  the  same; 
and  if  the  assessment  of  any  such  person  has 
been  added  to  or  changed,  either  by  the  asses- 
sor or  by  the  county  board  of  equalization,  and 
such  person  has  not  been  notified  thereof  and 
given  an  opportunity  to  contest  the  same  be- 
fore the  county  board  of  equalization,  the  tax 
of  such  increased  value  or  added  property  shall, 
upon  such  facts  being  established,  be  adjudged 
by  the  court  to  be  void,  and  such  facts  and  all 
questions  relating  thereto,  when  said  tax  has 
been  paid  under  protest,  may  be  heard  and  de- 
termined in  the  action  provided  for  in  said  sec- 
tion 2742  (4024)  of  the  Political  Code." 

Appellant  relies  upon  the  decisions  of  this 
court  in  Western  Ranches,  v.  Custer  County, 
28  Mont.  278,  72  Pac  659,  and  Montana  Ore 
Pur.  Co.  v.  Maher,  32  Mont.  480,  81  Pac  13, 
as  establishing  that  the  Increase  in  question 
was  void.  In  the  first  of  the  above-cited 
cases,  the  board  of  equalization  determined, 
without  notice  to  the  owner,  that  certain 
property  belonging  to  It  had  not  been  listed 
for  assessment,  and  directed  the  assessor  to 
assess  the  same.  Afterwards  the  taxpayer 
appeared  and  made  application  for  a  reduc- 
tion, and  for  the  elimination  from  the  as- 
sessment of  property  which  it  claimed  it  did 
not  own  and  which  had  been  erroneously 
added  to  its  assessment  It  was  held  that 
the  statute  requiring  notice  to  be  given  by 
the  board  before  it  could  direct  the  assessor 
to  reassess  made  It  compulsory  that  such  no- 
tice be  given,  and,  none  having  been  given, 
that  the  board  acquired  no  Jurisdiction ;  also 
that  the  appearance  of  the  taxpayer  after 
such  illegal  action  In  reassessing  the  prop- 
erty and  then  asking  for  a  reduction  in  the 
assessment  did  not  constitute  a  waiver  of  the 
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illegality  in  the  acts  of  the  officers.  In  Mon- 
tana Ore  Pur.  Co.  v.  Maher,  supra,  while 
arising  under  a  different  condition  of  facts, 
the  decision  was  based  upon  similar  legal 
grounds. 

The  decisions  In  these  cases  were  made  un- 
der the  provisions  of  section  3781  and  3789, 
Political  Code  1895  (sections  2573  and  2581, 
Revised  Codes)  which  require  notice  to  be 
given  and  a  hearing  had  before  any  change 
may  be  made  in  an  assessment ;  while  section 
27-13,  as  amended,  requires  that  notice  shall 
be  given  by  the  assessor  after  the  change 
has  been  made,  so  that  the  taxpayer  may 
have  opportunity  to  contest  the  increase  be- 
fore the  board.  In  the  case  at  bar  no  con- 
tention is  made  that  the  assessor  did  not 
give  notice  to  the  appellant,  nor  that,  in  re- 
sponse thereto,  it  filed  its  protest  against  the 
increase,  though  denominating  such  protest 
a  special  appearance  only. 

Section  2743,  as  amended,  provides,  among 
other  things,  that  the  tax  on  the  increased 
assessment  shall  be  adjudged  to  be  void 
when  the  taxpayer  has  not  been  notified  of 
the  change  and  "given  an  opportunity  to 
contest  the  same  before  the  county  board  of 
equalization."  It  is  apparent  that  the  in- 
tention of  the  Legislature  was  not  that  the 
tax  on  the  increased  valuation  should  be 
void  merely  if  the  statutory  notice  is  not 
given,  but  that  such  tax  is  to  be  void  only 
where  there  has  been  a  failure  to  give  the 
notice  and  no  opportunity  afforded  the  tax- 
payer to  appear  before  the  board  to  contest 
the  Increase.  Where  a  notice  Is  actually 
given,  though  falling  short  of  the  10  day  pe- 
riod, and  the  owner  of  property  of  which 
the  valuation  for  assessment  purposes  has 
been  Increased  actually  does  appear  in  re- 
sponse to  the  notice,  we  fall  to  conceive  how 
he  acquires  any  greater  privilege  upon  his 
appearance  than  does  one  who  may  have  had 
30,  60,  or  a  great  number  of  days'  notice 
that  an  increase  has  been  made  in  the  assess- 
ment In  each  instance  the  purpose  of  the 
notice  is  that  the  owner  be  Informed  of  the 
increase  so  that  he  may  have  opportunity  to 
protest  the  same. 

Conceding  that  the  notice  was  irregular, 
it  was  at  least  sufficient  to  cause  appellant 
to  appear  during  the  meeting  of  the  board 


of  equalization  and  to  enter  Its  protest  upon 
the  ground  that  It  had  not  legal  notice  of  the 
action  taken,  and.  If  it  had  notice  sufficient 
for  this  purpose,  It  likewise  had  notice  suf- 
ficient to  afford  opportunity  to  present  evi- 
dence, if  it  saw  fit,  that  the  Increase  In  the 
valuation  was  In  excess  of  the  actual  cash 
value  of  the  property  assessed;  but  no  con- 
tention is  made  that  the  valuation  as  fixed 
by  the  assessor  is  other  than  the  actual  cash 
value  of  the  property  assessed. 

[2]  In  Cobban  v.  Meagher,  42  Mont  399, 
113  Pac.  290,  under  the  direction  of  the 
board  of  equalization  an  assessment  was 
made  without  the  statutory  notice,  and  upon 
the  case  made  the  court  and  the  board  treat- 
ed the  taxpayer's  conduct  as  a  waiver  of  no- 
tice, and  the  court  upheld  the  action  of  the 
board.  In  this  case  there  was  an  express 
waiver  as  to  a  part  of  the  transactions. 
That  one  may  waive  the  advantage  of  a  law 
intended  solely  for  his  benefit  is  established 
by  the  statute.  Section  6181.  This  may  be 
done  by  implication  as  well  as  by  agreement 
Washoe  Copper  Co.  v.  Hickey,  46  Mont.  363, 

128  Pac.  584;  Bush  v.  Baker,  46  Mont.  535, 

129  Pac  550 ;  Parchen  v.  Chessman,  49  Mont 
335,  142  Pac.  633,  Ann.  Cas.  1916A,  681; 
Melzner  v.  Trucano,  51  Mont  18,  149.  Pac. 
367. 

[3]  Many  authorities  may  be  cited  to  the 
effect  that  one  appearing  before  assessing 
officers  to  protest  against  an  Increase  In  the 
valuation  of  his  property,  where  no  notice  or 
insufficient  notice  has  been  given,  waives  the 
requirements  of  the  statute,  among  which 
are  the  following:  Deniston  v.  Terry,  141 
Ind.  677,  41  N.  E.  143;  International  B.  ft  h. 
Ass'n  v.  Board,  eta,  30  Ind.  App.  12,  65  N. 
E.  297;  Central  Pac.  R.  Co.  v.  Standing,  13 
Utah,  488,  45  Pac.  344. 

Appellant  having  had  opportunity  to  ap- 
pear before  the  board  to  oppose  the  increase 
as  made  by  the  assessor,  and  having  actually 
appeared  for  that  purpose,  it  waived  any  ir- 
regularity in  the  giving  of  the  notice. 

For  the  reasons  stated,  the  Judgment  ap- 
pealed from  is  affirmed. 

Affirmed. 

BRANTLT,  C.  J,  and  HOLLOWAT  and 
COOPER,  JJ.,  concur. 


Digitized  by 


Google 


Mont.) 


STATE  y. 


STATE  ex  rel.  BOBISON  v.  DISTRICT 
COURT  OF  FIFTH  JUDICIAL  DIST.  IN 
AND  FOR  BEAVERHEAD  COUNTY  et  al. 
(No.  4491.) 

(Supreme  Court  of  Montana.    Dec.  17,  1919.) 

Husband  and  wife  «=>39— -Agreement  ab- 
solving HUSBAND  VBOII  SUPPORT  VOID. 
Under  Rev.  Codes,  ft  8690.  8692,  8694, 
3695,  aa  to  husband  and  wife,  agreement  absolv- 
ing husband  from  future  claim  on  his  property 
by  his  wife  is  void  as  against  public  policy,  ex- 
cept where  part  of  and  incident  to  an  agreement 
in  writing  for  a  separation,  which  immediately 
follows. 


Original  proceeding  by  the  State,  on  the  re- 
lation of  Zarella  D.  Roblson,  for  writ  of 
control  or  other  proper  writ  or  process  to 
the  District  Court  of  the  Fifth  Judicial  Dis- 
trict In  and  for  the  County  of  Beaverhead 
and  W.  H.  Poorman,  Judge  presiding.  On 
motion  to  quash  order  to  show  cause.  Mo- 
tion denied,  and  relief  granted  relator. 

Nolan  &  Donovan  and  Geo.  Bourquin,  both 
of  Butte,  for  relatrlx. 

John  O.  Brown,  of  Helena,  and  Rodgers 
&  Gilbert,  of  Dillon,  for  respondent. 

HURLT,  J.  On  or  about  July  2,  1918,  C. 
W.  Roblson  commenced  action  against  re- 
latrlx for  divorce.  The  defendant  appeared 
and  made  application  for  temporary  alimony, 
attorney's  fees  and  suit  money,  and  upon  the 
hearing,  Hon.  George  B.  Winston,  Judge  of 
the  district  court  of  the  Third  judicial  dis- 
trict, who,  at  the  request  of  the  judges  of  the 
Fifth  Judicial  district,  had  been  called  upon 
to  preside,  made  an  order  dated  July  30, 
1918,  requiring  the  plaintiff  to  pay  to  defend- 
ant $75  per  month  as  alimony,  and  $250  as 
and  for  attorney's  fees.  Upon  such  hearing 
there  was  introduced  and  received  In  evi- 
.  dence  an  agreement  reading  as  follows: 

"This  agreement  witnesseth:  That  the  said 
party  of  the  first  part  (defendant),  for  and  in 
consideration  of  the  sum  of  two  thousand  dol- 
lars ($2,000),  cash  in  hand  paid,  by  said  second 
party  (plaintiff),  the  receipt  of  which  is  hereby 
acknowledged  by  said  first  party,  and  in  consid- 
eration of  other  good  and  valuable  considera- 
tions, docs  hereby  surrender,  release  and  waive 
any  and  nil  rights,  claims  or  demands  of  whatso- 
ever kind  or  nature  that  she  may  have  at  this 
time  or  that  she  may  hereafter  acquire  in  or  to 
any  of  the  property  of  said  second  party  hereto 
whether  said  property  be  real,  personal  or  mix- 
ed. For  and  in  consideration  of  the  covenants 
and  agreements  herein  mentioned  and  contained 
said  first  party  expressly  surrenders  and  waives 
any  and  all  claims  or  rights  of  dower,  support 
or  alimony,  or  any  other  claim  or  demand,  of 
whatsoever  kind  or  character,  which  said  party 
of  the  first  part  may  have  at  this  time  or  which 
she  may  hereafter  acquire  in,  to  or  against  the 
property  or  property  rights  of  said  second  party. 
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Said  second  party  expressly  waives  and  sur- 
renders any  and  all  claims  of  whatsoever  kind 
or  character  that  he  may  now  or  that  he  may 
at  any  time  hereafter  acquire  in,  to  or  against 
the  property  or  property  rights  of  said  first 
party.  Each  of  the  parties  hereto  agrees,  at  the 
request  of  the  other,  to  sign  any  and  all  papers 
necessary  to  transfer  any  property,  real  or  per- 
sonal, now  owned  or  hereafter  acquired  by  ei- 
ther of  the  parties  hereto,  and  each  party  ex- 
pressly waives  any  and  all  right  in  or  to  the 
property  of  the  other  now  owned  or  hereafter  ac- 
quired by  either  of  said  parties,  and  should  ei- 
ther of  the  parties  hereto  fail,  refuse  or  neglect 
to  sign  any  transfer  of  property,  or  papers  for 
the  transfer  of  any  property  belonging  to  the 
other  at  any  time  the  said  party  failing  or  re- 
fusing to  sign  hereby  waives  any  and  all  rights 
that  said  party  so  failing  or  refusing  to  sign 
shall  or  may  have  In  or  to  the  property  of  the 
other." 


There  was  also  testimony  offered  by  the 
relatrix  that  after  the  date  of  said  agree- 
ment and  until  the  month  of  November,  1917, 
the  relatrlx  and  the  plaintiff  cohabited  to- 
gether as  husband  and  wife.  After  the  de- 
termination of  said  motion,  the  plaintiff  dis- 
qualified Judge  Winston,  and  on  the  19th 
day  of  February,  1919,  moved  the  court  to 
set  aside  and  vacate  said  order  upon  the 
ground  that  the  agreement  heretofore  re- 
ferred to  had  been  entered  into  between  the 
parties,  and  that  by  reason  of  the  same  de- 
fendant had  waived  any  claims  for  alimony 
or  support  from  the  plaintiff,  and  that  the 
court  was  not  warranted  In  granting  defend- 
ant alimony  by  reason  thereof.  Hon.  B.  M. 
Lamb,  Judge  of  the  district  court  of  the  Sec- 
ond Judicial  district,  presiding  at  request, 
after  hearing,  denied  said  motion.  Upon 
the  15th  day  of  March,  1919,  relatrlx  pre- 
sented a  new  application,  asking  that  the 
plaintiff  be  required  to  pay  an  additional 
suitable  sum  for  attorney's  fees  and  suit 
money  for  the  defense  of  the  action,  and  a 
further  sum  as  alimony.  On  the  3d  day  of 
June,  1919,  the  plaintiff  made  application 
that  the  order  made  by  Judge  Winston  be 
set  aside  upon  the  ground  that  the  order  was 
"excessive  and  unjust,  and  not  equitable  be- 
tween the  parties;  that  the  defendant  baa 
left  the  state  for  the  purpose  of  avoiding  the 
trial  of  the  Issues,  and  intends  to  continue 
so  to  do  upon  the  pretense  of  111  health; 
that  the  defendant  has  ample  means  for  her 
Immediate  needs  and  support";  that  upon 
the  12th  day  of  July,  1915,  the  parties  had 
entered  Into  the  agreement  heretofore  re- 
ferred to;  that  under  and  by  virtue  of  the 
terms  of  such  agreement  the  plaintiff  has 
paid  and  delivered  to  the  defendant  in  said 
action  the  sums  and  property  therein  pro- 
vided for,  and  that  she  has  never  returned, 
or  offered  to  return,  the  benefits  which  she 
received  under  said  agreement.  Hon.  W.  H. 
Poorman,  a  Judge  of  the  district  court  of  the 
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First  judicial  district,  presided  at  the  hear- 
ing upon  said  motion  on  August  16, 1919,  and 
denied  the  defendant's  application  for  addi- 
tional alimony,  suit  money,  and  attorney's 
fees,  and  by  the  same  order  vacated  and  set 
aside  the  said  order  so  made  by  Judge  Win- 
ston on  July  30,  1918. 

A  petition,  setting  forth  these  facts,  was 
filed  In  this  court,  alleging  that  by  the  set- 
ting aside  of  the  said  order  the  defendant  in 
said  action  (relatrlx  here)  has  no  means  of 
living  and  of  defending  the  action  for  di- 
vorce, and  that  she  has  no  plain,  speedy,  and 
adequate  remedy,  and  asking  that  a  writ 
of  supervisory  control,  or  such  other  writ 
or  process  as  may  by  the  court  be  deemed 
Just  and  proper  be  Issued.  There  was  also 
filed  In  support  of  the  petition  an  affidavit 
made  by  relatrlx,  stating  that  she  is  in 
indigent  circumstances  and  suffering  from 
tuberculosis,  and  consequently  unable  to 
earn  her  livelihood.  An  order  to  show  cause 
was  issued  upon  the  petition  and  affidavit. 
Respondent  appeared,  and  moved  that  the 
order  to  show  cause  be  quashed  because  the 
relatrlx  had  a  remedy  by  appeal,  and 
that  the  petition  does  not  state  facts  suf- 
ficient to  entitle  her  to  the  relief  asked  for. 
A  return  was  also  made  to  the  order  to  show 
cause,  among  other  things  setting  forth,  by 
reference,  the  court  files  In  the  divorce  ac- 
tion. 

By  the  memorandum  made  a  part  of  the 
order  which  revoked  the  order  of  Judge  Win- 
ston, it  is  shown  that  the  same  was  based 
entirely  upon  the  rule  announced  by  this 
court  in  Lee  v.  Lee,  65  Mont  426,  178  Pac. 
173,  and  that,  In  the  opinion  of  the  district 
court,  by  reason  thereof,  the  contract  be- 
tween the  plaintiff  and  the  defendant  in  the 
divorce  action  was  a  bar  to  defendant's  right 
to  recover  alimony,  etc.,  from  the  plaintiff. 
In  the  Lee  Case,  supra,  the  agreement  dif- 
fered In  many  important  respects  from  the 
one  in  question  here.  As  stated  in  the  opin- 
ion by  Mr.  Justice  Cooper,  in  that  case  the 
complaint  of  the  husband  alleged  that  the 
parties  had  agreed,  on  March  6,  1917,  to  live 
separate  and  apart,  and  the  fact  of  so  living 
apart  from  that  date  until  the  filing  of  the 
complaint  was  alleged  and  proven.  The 
agreement  in  that  case  also  recites: 

"Whereas,  on  account  of  divers  and  sundry 
unhappy  differences  existing  between  us,  *  *  * 
which  renders  it  impossible  for  us  to  live  to- 
gether as  husband  and  wife,  now  therefore,  this 
agreement  •  •  *  witnesseth,  that  the  parties 
hereto  have  agreed  that  they  will  from  this  day 
forward  live  separate  and  apart,  as  though  un- 
married, and  that  neither  shall  have  an;  control 
whatever  over  the  actions,  place  of  abode  or 
manner  of  living  of  the  other.  This  agreement 
ia  not  made  with  any  view  to  either  of  the  par- 
ties hereto  obtaining  a  divorce  from  the  other, 
but  either  party  shall  be  at  liberty  to  apply  for 
a  divorce  at  any  time  he  or  she  may  so  desire, 
the  same  as  though  this  agreement  were  not 


made.  In  consideration  of  this  agreement  to 
live  separate  and  apart,  the  parties  hereto  have 
agreed  upon  a  division  of  their  property  inter- 
ests as  follows." 

Then  follow  the  provisions  for  division  and 
settlement  of  property  rights,  concluding 
with  the  paragraph  Inserted  in  the  written 
opinion.  It  was  held  that  such  an  agreement, 
fair  on  its  face  and  voluntarily  entered  Into, 
constituted  a  separation  agreement,  when  ac- 
companied by  an  actual  separation  and  liv- 
ing apart  following  its  execution,  in  the  ab- 
sence of  an  attack  upon  Its  validity. 

Among  the  statutory  provisions  applicable 
to  this  question,  are: 

"Sec.  8690.  Husband  and  wife  contract  to- 
ward each  other  obligations  of  mutual  respect, 
fidelity  and  support." 

"Sec.  3692.  The  husband  muBt  support  him- 
self and  wife  out  of  his  property  or  by  his  labor. 
If  he  is  unable  to  do  so,  she  must  assist  him  as 
far  as  she  is  able." 

"Sec.  3694.  Either  husband  or  wife  may  en- 
ter into  any  engagement  or  transaction  with  the 
other,  or  with  any  other  person,  respecting 
property,  which  either  might  if  unmarried,  sub- 
ject in  transactions  between  themselves  to  the 
general  rules  which  control  the  action  of  persons 
occupying  confidential  relations  with  each  other, 
as  defined  by  the  title  on  trusts. 

"Sec.  3695.  A  husband  and  wife  cannot,  by 
any  contract  with  each  other,  alter  their  legal 
relation,  except  as  to  property  and  except  that 
they  may  agree,  in  writing,  to  an  immediate  sep- 
aration, and  may  make  provision  for  the  support 
of  either  of  them  and  of  their  children  during 
such  separation." 

In  Stebbins  v.  Morris,  19  Mont.  115,  47  Pac. 
642,  this  court' said: 

"An  agreement  for  a  separation  which  is  to 
take  place  in  the  future  is  void  as  against  public 
policy.  So,  too,  after  such  an  agreement  is  en- 
tered into,  its  terms  must  be  immediately  com- 
plied with  on  peril  of  nullity.  And  at  the  time 
of  the  making  of  such  an  agreement  the  rela- 
tions between  the  husband  and  wife  must  be  of 
such  a  character  as  to  render  the  separation  a' 
matter  of  reasonable  necessity  for  the  health  or 
happiness  of  the  one  or  the  other." 

The  Code  enjoins  upon  the'  husband  the 
duty  to  support  the  wife,  except  that,  when 
he  is  unable  to  do  so,  she  must  render  her 
assistance  (section  3692).  They  may  not  by 
any  contract  alter  their  legal  relations  ex- 
cept as  to  property,  and  except  that  they 
may  agree  in  writing  to  an  immediate  sepa- 
ration, and  may  make  provision  for  the' sup- 
port of .  either  of  them  and  their  children 
during  such  separation  (section  3695).  The" 
agreement  In  question  purports  to  settle 
property  rights  between  the  parties,  but  it 
does  not  by  express  terms  in  writing,  or  by 
implication  even,  provide  for  an  immediate 
or  any  separation.  The  pleading  of  the 
plaintiff  in  the  divorce  action  merely  recites 
that  the  parties,  "finding  and  mutually  agree- 
ing that  it  was  impossible  for  them  to  fur- 
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ther  agree  or  further  Ilye  together,  entered 
into  a  contract  and  agreement,  whereby,  in 
consideration  of  the  sum  of  $2,000,  which 
was  then  actually  paid  to  said  defendant, 
*  *  •  defendant  released  any  and  all 
right,  claim,  or  demands  to  support  or  ali- 
mony, *  .*  *  and  that  said  agreement 
was  entered  into  by  and  between  the  parties 
as  and  for  a  separation  agreement,  *  *  * 
and  that  defendant  has  never  returned,  or 
offered  to  return,  the  benefit  which  she  re- 
ceived upon  said  agreement."  Nowhere  in 
the  foregoing  allegation  is  there  a  statement 
that,  following  the  making  of  the  agreement, 
the  parties  did  immediately  separate,  or  at 
all.  If  the  parties  do  not  immediately  sepa- 
rate and  thereafter  live  apart  after  the  mak- 
ing of  a  separation  agreement,  the  husband 
does  not  release  himself  from  his  obligation 
to  support  the  wife.  Section  3695 ;  Stebbins 
v.  Morris,  supra. 

Under  the  statute  (section  3694)  agreements 
between  husband  and  wife  are  to  be  scruti- 
nized moat  carefully,  and  to  be  construed 
most  strictly,  in  view  of  the  confidential  and 
fiduciary  relations  between  them.  Particu- 
larly an  agreement  whereby  the  husband  is 
absolved  from  the  legal  obligation  of  support 
should  be  subject  to  this  rule;  and,  in  the 
absence  of  a  compliance  with  the  statute, 
such  agreement  should  be  held  void  as 
against  public  policy. 

The  plaintiff  in  the  divorce  action  having 
relied  upon  the  contract  as  a  bar  to  defend- 
ant's recovery  of  money  for  her  support,  it 
was  Incumbent  on  him  to  allege  and  prove 
that  which  relieved  him,  as  a  matter  of  law, 
from  his  legal  liability.  The  marriage  being 
conceded,  the  presumption  follows  that  the 
parties  continued  to  live  together  as  husband 
and  wife,  and  there  was  nothing  in  the  con- 
tract nor  in  the  pleading  to  affirmatively 
show  an  actual  separation. 

Further,  under  the  statute  (section  3695), 
"a  husband  and  wife  cannot  •  •  *  alter 
their  legal  relation,  •  •  •  except  that 
they  may  agree,  in  writing,  to  an  immediate 
separation,  and  may  make  provision  for  the 
support  *  •  •  during  such  separation." 
The  very  foundation  of  a  separation  agree- 
ment is  that  from  which  it  derives  its  name, 
namely,  an  agreement  to  separate  or  live 
apart  All  other  is  Incidental  thereto.  The 
statute  provides,  not  that  the  husband  may 
relieve  himself  from  the  obligation  of  sup- 
port for  the  wife,  but  that,  where  they  agree 
in  writing  to  an  immediate  separation,  they 
may  make  provision  for  the  support  of  either 
during  such  separation.  Courts  may  not 
make  new  contracts  for  parties,  and,  where 
there  is  no  ambiguity,  will  interpret  contracts 
by  the  language  used  therein.  The  contract 
making  no  declaration  upon  the  subject  of 
a  separation  can  be  regarded  only  as  a  mere 
property  agreement  in  no  wise  relieving  the 


husband  of  his  obligation  to  support  his  wife. 

The  contract  not  constituting  a  separation 
agreement  the  motion  to  quash  is  denied, 
the  order  of  August  16,  1919,  vacating  the 
order  of  Judge  Winston  of  date  July  30, 
1918,  is  annulled,  and  the  said  order  of  July 
30, 1918,  reinstated. 

BRANTLY,  0.  J.,  and  HOLLOW  AY  and 
COOPER,  JJ.,  concur. 


KOERNER 


NORTHERN 
(No.  4046.) 
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(Supreme  Court  of  Montana.    Dec.  15,  1919.) 

1.  Master  and  servant  <8= 258(11)— Plead- 
ing NEGLIGENCE  OF  MASTEB. 

A  servant's  complaint,  alleging  that  the 
master  used  nails,  instead  of  wrought  iron 
rivets,  for  splicing  hoops  on  a  water  tank,  and 
permitted  the  nails  to  rust  so  that  they  became 
weakened,  "thus  rendering  the  tank  unsafe  and 
dangerous, "  charged  negligence  both  in  the  use 
of  die  nails  and  also  in  permitting  them  to 
rust;  the  adverb  "thus"  characterising  both 
acts,  and  not  the  last  one  merely. 

2.  Release  <S=57(1)— Fraud  and  incapacity 

ESTABLISHED  BY  PREPONDERANCE  OF  EVI- 
DENCE. 

In  view  of  Rev.  Codes,  $  8028,  one  may  show 
that  a  release  or  acquittance  signed  by  him  was 
invalid,  because  obtained  through  fraud,  or  be- 
cause of  lack  of  mental  capacity  on  his  part 
by  a  bare  preponderance  of  the  evidence. 

3.  Trial  «=>178  —  Plaintiff's  testimony 
deemed  true  on  motion  for  directed  ver- 
DICT. 

On  motion  of  a  defendant  for  a  directed  ver- 
dict, every  fact  will  be  deemed  to  be  proved 
which  the  evidence  offered  by  plaintiff  tends  to 
prove. 

4.  Trial  9=3139(1)— Question  fob  jury. 

A  case  should  never  be  withdrawn  from  the 
jury  unless  it  follows  as  a  matter  of  law  that 
recovery  cannot  be  had  upon  any  view  of  the 
evidence,  including  the  legitimate  inferences  to 
be  drawn  from  it. 

5.  Contracts  «=»15— Minds  must  meet. 

To  constitute  a  contract  the  minds  of  the 
parties  must  have  met  upon  the  same  thing  at 
the  same  time,  or,  stated  differently,  a  contract 
results  only  from  an  offer  made  by  one  and  its 
unconditional  acceptance  by  another  in  all  its 
terms. 

6.  Evidence  <S=»430— Parol  evidence  admis- 
sible to  invalidate  release  fob  incapac- 
ity. 

A  release  is  not  a  settlement  agreement,  but 
evidence  of  it  and  it  is  the  only  evidence  of  the 
terms  of  the  agreement,  except  where  its  validity 
is  in  dispute,  because  of  alleged  mental  incapac- 
ity, in  which  case  invalidity  may  be  shown,  un- 
der Rev.  Codes,  $  7873. 
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7.  Release  «5=>58(4)— "V iUDin  a  question 

FOB  JURY. 

In  an  action  for  damages  for  personal  in- 
juries, whether  plaintiff,  when  he  signed  a  re- 
lease, was  not  mentally  competent  by  reason  of 
his  injury,  held  for  the  jury. 

8.  Release  <&=>21  —  Ratification  by  one 
formerly  incompetent. 

One  who  signed  a  release  or  acquittance 
while  not  mentally  competent  to  enter  into  a 
contract  of  settlement  became  bound  by  it,  if 
thereafter,  when  be  was  in  the  control  of  his 
faculties,  he  ratified  the  same,  in  view  of  Rev. 
Codes,  §  4994. 

9.  Words  and  phbases— "Ratification." 

"Ratification"  means  the  confirmation  of  a 
previous  act,  done  either  by  the  party  himself 
or  by  another. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Ratifica- 
tion.] 

10.  Contracts  <&=>  97(2)— Knowledge  essen- 
tial to  ratification. 

To  constitute  a  ratification  of  a  contract, 
there  must  be  an  acceptance  of  the  results  of  the 
act  with  an  intent  to  ratify,  with  full  knowledge 
of  all  the  material  circumstances. 

11.  Release  ®=21  —  Ratification  in  ab- 
sence of  knowledge  by  one  formerly  in- 
competent. 

One  who  signed  a  release  or  acquittance 
while  mentally  incompetent  to  enter  into  a  set- 
tlement agreement  could  not  ratify  the  same,  in 
the  absence  of  knowledge  of  the  contents  or  ex- 
istence of  the  contract  to  be  ratified. 

12.  Release  €=58(1)— Ratification  a  ques- 
tion for  JURY. 

In  an  action  for  damages  for  personal  inju- 
ries, wherein  defendant  set  up  a  release  signed 
by  plaintiff,  whether  or  not  plaintiff,  who  sign- 
ed the  release  while  mentally  incompetent,  rati- 
fied the  same  by  letters  subsequently  written  by 
him,  held  for  the  jury. 

Appeal  from  District  Court,  Yellowstone 
County ;  A.  C.  Spencer,  Judge. 

Action  by  Jacob  C.  Koerner  against  the 
Northern  Pacific  Railway  Company.  From 
a  judgment  for  defendant,  and  an  order 
denying  his  motion  for  a  new  trial,  plaintiff 
appeals.  Reversed  and  remanded. 

E.  E.  Enterline,  of  Billings,  and  Knauf  & 
Knauf,  of  Jamestown,  N.  D.,  for  appellant. 

Johnston  &  Coleman,  of  Billings,  and 
Gunn,  Rasch  &  Hall,  of  Helena,  for  respond- 
ent. 

HOLLOW  AT,  J.  Jacob  O.  Koerner  was 
Injured  while  employed  by  the  Northern  Pa- 
cific Railway  Company  repairing  a  water 
tank  nt  BracUett,  N.  D.,  and  brought  this 
action  to  recover  damages.  At  the  conclu- 
sion of  the  evidence  the  trial  court  directed 
a  verdict  for  the  defendant,  and  plaintiff  has 
appealed  from  the  judgment  entered  thereon 


and  from  an  order  denying  his  motion  for  a 

new  trial. 

[1]  1.  The  Injury  resulted  from  the  burst- 
ing of  a  water  tank,  and  the  negligence  re- 
lied upon  was  the  use  of  nails.  Instead  of 
wrought  iron  rivets,  for  splicing  the  steel 
hoops  used  to  hold  the  staves  of  the  tank  in 
place,  and  permitting  the  nails  to  rust  and 
corrode,  so  that  they  became  weakened,  thus 
rendering  the  tank  unsafe  and  dangerous. 
This  case  Is  not  analogous  to  the  case  of 
Flaherty  v.  Butte  Electric  By.  Co.,  40  Mont 
464,  107  Pac  416,  136  Am.  St  Rep.  630, 
wherein  the  complaint  set  forth  general  al- 
legations of  negligence,  followed  by  a  state- 
ment of  the  particular  acts  of  negligence 
which  proximately  caused  the  injury.  As 
we  read  this  complaint  It  charges  negligence 
In  the  use  of  the  nails,  and  also  in  permit- 
ting them  to  rust  and  corrode.  The  adverb 
"thus,"  used  In  the  concluding  clause  of 
paragraph  4,  characterizes  both  acts,  and 
not  the  last  one  merely. 

2.  Without  reviewing  the  evidence  at 
length,  we  content  ourselves  with  saying 
that  we  think  it  la  sufficient  to  make  out  a 
prima  fade  case  of  actionable  negligence. 

8.  In  bar  of  plaintiffs  right  to  recover, 
the  defendant  alleged  in  Its  answer  that 
after  the  injury  was  received  by  plaintiff, 
the  defendant  company  paid  him  $1,250  In 
full  settlement  and  discharge  of  all  claims 
for  damages  arising  from  the  Injuries  oc- 
casioned by  the  bursting  of  the  water  tank, 
and  received  a  written  release  or  acquit- 
tance signed  by  plaintiff.  In  reply  the  plain- 
tiff alleged  that,  If  he  ever  signed  a  release 
or  acquittance,  he  did  sq  at  a  time  when  his 
faculties  were  so  impaired  as  the  result  of 
his  injury  that  he  was  mentally  Incompetent 
to  enter  into  the  contract 

Upon  the  trial  defendant  introduced  in 
evidence  the  draft  for  $1,250,  with  plaintiff's 
Indorsement  thereon  showing  that  the  same 
had  been  paid,  evidence  that  plaintiff  had 
used  the  money,  and  the  release  signed  by 
plaintiff.  In  explanation  plaintiff  testified 
that  he  met  Taylor  and  Bohn,  the  defend- 
ant's claim  agents,  at  their  request  for  the 
purpose  of  considering  a  settlement  of  his 
claim  for  damages;  that,  after  some  prelim- 
inary remarks,  Taylor,  who  acted  as  spokes- 
man, offered  him  $1,000 ;  that  he  indignantly 
refused  the  offer,  and,  when  Taylor  asked 
him  to  state  the  amount  he  wanted,  he  replied 
that  he  would  not  settle  with  Taylor  at  all; 
that  Taylor  then  said  in  effect  that  as  It 
would  be  only  a  short  time  until  he  would 
be  practically  well — perhaps  a  year  all  told 
— the  company  would  pay  him  $75  per  month 
for  a  year's  lost  time,  and  $350  to  compen- 
sate his  mother  for  boarding  him  and  caring 
for  him  during  that  period,  and  then  give 
him  an  examination  to  ascertain  his  physl- 
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cal  and  mental  condition,  and  settle  with 
him  for  his  Injuries;  and  that  this  proposi- 
tion was  satisfactory  to  him.  Plaintiff  tes- 
tified farther  as  to  the  character-  and  extent 
of  his  Injury — a  fracture  of  the  skull,  •  ne- 
cessitating a  trephining  operation — the  re- 
sulting pains  in  his  head,  and  epileptic  fits. 
He  testified  that  on  the  morning  be  met  the 
claim  agents  he  was  suffering  intensely  from 
pains  in  his  head  and'  was  under  the  in- 
fluence of  opiates;  that  during  the  confer- 
ence he  had  dizzy  spells;  that  after  the 
proposal  satisfactory  to  him  was  made  he 
had  no  further  recollection  of  what  tran- 
spired, until  the  afternoon,  when  he  found 
himself  at  his  mother's  home;  that  he  had 
no  recollection  of  receiving  the  draft  or  sign- 
ing the  release,  and  never  consciously  agreed 
to  a  final  settlement  or  release,  and  that,  if 
he  had  been  in  control  of  his  faculties,  he 
would  not  have  made  final  settlement  for 
the  amount  mentioned  in  the  release,  and 
would  not  have  signed  the  release.  His 
mother  testified  as  to  plaintiff's  mental  and 
physical  condition  when  he  left  her  home  to 
meet  the  claim  agents  and  his  condition 
when  he  returned.  Two  physicians  testified 
that  In  their  opinion  he  was  not  mentally 
competent  to  enter  into  the  settlement  agree- 
ment. 

Counsel  for  respondent  have  cited  many 
cases,  in  each  of  which  the  claimant  sought 
to  avoid  a  settlement  agreement.  We  are 
not  prepared  to  say  that  we  find  fault  with 
the  conclusion  reached  in  any  of  them.  In 
most  of  the  cases  there  was  clearly  a  fail- 
ure on  the  part  of  the  claimant  to  maintain 
the  burden  of  showing  that  the  release  was 
not  his  voluntary  act.  Two  of  the  cases  are 
exceptional.  In  Laird  v.  Union  Traction  Co, 
208  Pa.  574,  57  AtL  987,  it  is  said: 

"No  rule  of  equity  is  better  established  in  this 
state  than  that  to  set  aside  a  written  instrument 
the  evidence  must  be  'clear,  precise,  and  indubi- 
table,' whether  the  allegation  be  fraud  practic- 
ed by  the  beneficiary  under  it  or  incapacity  on 
the  part  of  him  who  executed  it." 

In  Pope  v.  Bailey-Marsh  Co.,  29  N.  D.  355, 
151  N.  W.  18,  it  is  said: 

"This  court  in  numerous  instances  has  recog- 
nized and  enforced  the  general  rule  that  solemn 
written  instruments  cannot  be  impeached  for 
fraud  or  other  cause,  except  upon  proof  that  is 
clear,  satisfactory,  and  convincing,  and  of  such 
character  as  to  leave  in  the  mind  of  the  chan- 
cellor no  hesitation  or  substantial  doubt." 

[2]  Assuming  the  correctness  of  the  rule 
announced  in  these  cases,  the  conclusion  in 
each  is  probably  Justified;  but  that  rule 
does  not  obtain  here.  Section  8028,  Revised 
Codes,  establishes  the  rule  in  this  Jurisdic- 
tion as  follows: 

"In  civil  cases  the  affirmative  of  the  issue 
must  be  proved,  and  when  the  evidence  is  con- 
tradictory the  decision  must  be  mnde  according 
to  the  preponderance  of  the  evidence." 


Under  this  statute,  fraud  or  lack  of  men- 
tal capacity  may  be  established  by  a  bare 
preponderance  of  the  evidence.  Gehlert'  v. 
Qulnn,  35  Mont.  451,  90  Pac.  168,  119  Am. 
St  Rep.  864. 

[3,4]  There  is  not  any  controversy  that 
the  burden  of  proof  was  upon  plaintiff  to 
show  want  of  mental  capacity  sufficient  to 
render  him  competent  to  enter  into  the  set- 
tlement agreement.  But  upon  motion  of  de- 
fendant for  a  directed  verdict  every  fact 
will  be  deemed  to  be  proved  which  the  evi- 
dence offered  by  plaintiff  tends  to  prove. 
A  case  should  never  be  withdrawn  from  the 
Jury  unless  it  follows  as  a  matter  of  law 
that  recovery  cannot  be  had  upon  any  view 
of  the  evidence,  including  the  legitimate  in- 
ferences to  be  drawn  from  it.  Morelll  v. 
Twohy  Bros.  Co.,  54  Mont.  366,  170  Pac.  757. 

[5,  (]  Plaintiff  testified  that  he  never  ac- 
cepted the  offer  made  for  a  final  adjustment 
of  his  claim  for  damages,  never  knowingly 
executed  the  release,  and  never  knew  of  the 
existence  of  the  release,  or  of  defendant's 
claim  that  final  settlement  had  been  made, 
until  the  year  after  his  interview  with  the 
claim  agents.  If  this  testimony  be  true,  it  fol- 
lows that  the  release,  though  the  verisimil- 
itude of  a  contract,  is  lacking  in  the  sub- 
stance necessary  to  give  It  life.  It  Is  ele- 
mentary that  to  constitute  a  contract  the 
minds  of  the  parties  must  have  met  upon  the 
same  thing  at  the  same  time,  or,  stated  dif- 
ferently, a  contract  results  only  from  an  of- 
fer made  by  one  of  the  parties  and  its  uncon- 
ditional acceptance  by  the  other  in  all  its 
terms.  Glenn  v.  Birch  &  Sons  Con.  Co.,  52 
Mont.  414,  420,  158  Pac.  834.  The  release  is 
not  the  settlement  agreement,  but  evidence 
of  it.  It  would  be  the  only  evidence  of  the 
terms  of  the  agreement,  but  for  the  fact 
that  the  validity  of  the  agreement  is  in  dis- 
pute. Rev.  Codes,  |  7873. 

[7]  In  view  of  the  evidence  referred  to 
above,  it  was  clearly  for  the  Jury  to  say 
whether  the  so-called  settlement  agreement 
was  plaintiff's  voluntary  act  and  deed,  and 
this  was  apparently  the  view  entertained  by 
the  trial  court;  otherwise,  the  release  or 
acquittance  would  have  formed  the  basis  of 
the  ruling.  It  is  argued,  however,  that,  even 
conceding  that  the  release  was  voidable,  it 
was  thereafter  ratified,  and  in  support  of 
this  contention  defendant  introduced  in  evi- 
dence three  letters,  admittedly  written  by 
plaintiff  after  the  so-called  settlement  agree- 
ment was  signed  by  him,  as  follows,  in  the 
order  of  time  in  which  they  were  written: 

A  letter  (Exhibit  16)  directed  to  Taylor, 
the  claim  agent,  in  which  occurs  the  follow- 
ing: 

"And  because  of  the  understanding  with  you 
at  Jamestown,  on  the  day  that  we  made  the 
settlement  of  my  claim,  I  take  the  privilege  of 
asking  you  to  see  that  one  return  pass  is  for- 
warded to  me,  good  from  Jamestown  to  Brai- 
nard  and  return." 


Digitized  by 


Google 


840 


186  PACIFIC  REPORTER 


(Mont 


A  letter  (Exhibit  12)  written  to  Dr.  Ide, 
which  contains  the  following  passage: 

"I  wonder  if  yon  could  not  arrange  for  me 
bo  that  I  could  have  treatment  taken  here  by 
Dr.  Rudell  (who  treated  me  before),  or  have 
Mr.  John  Taylor,  of  the  claim  department,  ar- 
range it  for  me  to  return  to  the  hospital,  as  he 
promised  to  do  when  he  and  I  settled." 

A  letter  to  Taylor  (Exhibit  11)  which  con- 
cluded as  follows: 

"I  wrote  you  for  a  copy  of  the  papers  I  signed 
when  you  paid  me  the  $1,250  at  Jamestown." 

In  passing  upon  the  motion  for  a  directed 
verdict,  the  trial  court  expressed  the  opin- 
ion that  these  letters  absolutely  decided  the 
controversy  and  indicated  that  the  ruling 
was  based  upon  them  alone. 

[1-10]  If  it  be  assumed  that,  at  the  time 
the  acquittance  was  signed,  plaintiff  was  not 
mentally  competent  to  enter  Into  the  contract 
of  settlement,  still  if  thereafter,  when  he 
was  In  the  control  of  his  faculties,  he  rati- 
fied the  settlement  evidenced  by  the  acquit- 
tance, be  became  bound  by  it  as  fully  as  If 
It  had  been  unavoidable  In  the  first  Instance. 
Section  4994,  Rev.  Codes.  At  first  blush  It 
might  appear  that  these  letters  establish  the 
fact  that  plaintiff  ratified  the  settlement 
evidenced  by  the  acquittance.  "Ratification'* 
Is  defined  to  be  the  confirmation  of  a  pre- 
vious act  done  either  by  the  party  himself 
or  by  another.  23  Am.  &  Eng.  Ency.  of  Law, 
889  ;  33  Cyc.  1529.  And  a  confirmation  nec- 
essarily supposes  knowledge  of  the  thing 
ratified.  Rev.  Codes,  $  5425;  Weidenaar  v. 
New  York  life  Ins.  Co.,  36  Mont  592,  94 
Pac.  1.  It  follows  that  to  constitute  a  rat- 
ification there  must  be  an  acceptance  of  the 
results  of  the  act  with  an  intent  to  ratify 
and  with  full  knowledge  of  all  the  material 
♦circumstances.  Frazier  v.  Missouri  Pac.  Ry. 
Co.,  9?  Kan.  285,  154  Pac.  1022. 

If,  at  the  time  any  one  of  these  letters 
was  written,  plaintiff  had  known  the  con- 
tents or  effect  of  the  release,  or  even  had 
known  of  its  existence,  he  could  not  well 
contend  that  the  reference  to  a  settlement  is 
not  the  particular  settlement  evidenced  by 
the  release;!  but  he  testified,  as  before  ob- 
served, that  he  did  not  know  of  the  exist- 
ence of  the  release  until  long  after  Exhibits 
12  and  16  were  written,  and  that  when  he 
asked  for  a  copy  of  the  acquittance  which 
the  defendant  claimed  he  had  executed,  his 
request  was  denied. 

[11]  Whatever  may  be  said  upon  the  prob- 
abilities of  the  truth  or  falsity  of  plaintiff's 
version  of  what  transpired  at  the  meeting 
with  the  claim  agents,  we  are  not  prepared 
to  say  that  it  is  so  Inherently  untrustworthy 
as  that  a  court  may  disregard  it  as  mani- 
festly untrue.  Under  these  circumstances, 
and  assuming  the  testimony  to  be  true,  as 


the  trial  court  was  required  to  do  upon  mo- 
tion for  a  directed  verdict  the  reference  In 
these  letters  (Exhibits  12  and  16)  could  not 
have  been  to  the  settlement  evidenced  by  the 
acquittance  and  could  not  have  constituted 
a  ratification,  because  of  the  lack  of  knowl- 
edge of  the  contents  or  existence  of  the  con- 
tract to  be  ratified.  The  letter  (Exhibit  11) 
written  after  plaintiff  was  informed  by  Bonn 
that  the  defendant  claimed  to  have  a  release 
cannot  be  considered  as  expressing  an  in- 
tent to  ratify  the  agreement  The  letter  in 
its  entirely  Is  a  demand  for  a  copy  of  the 
papers  which  Bohn  had  insisted  that  plain- 
tiff had  signed. 

[12]  If  this  case  bad  gone  to  the  Jury,  and 
plaintiff's  story  had  been  accepted  as  true, 
then  the  statement  in  every  one  of  these 
letters  must  have  been  construed  as  a  ref- 
erence to  the  agreement  as  plaintiff  under- 
stood It — an  agreement  by  the  terms  of 
which  he  received  $900  for  compensation  for 
lost  time  and  $350  to  defray  the  expense  of 
his  board  and  care  until  he  could  return  to 
work.  In  our  opinion,  these  letters  do  not 
amount  to  a  ratification  of  the  agreement 
evidenced  by  the  release.  Abrahams  v.  Los 
Angeles  Traction  Co.,  124  Cal.  411,  67  Pac 
216;  Michalak y  v.  Centennial  Brewing  Co., 
48  Mont  1,  134  Pac.  307. 

The  cause  should  have  been  submitted  to 
the  jury,  and  for  the  error  In  directing  a 
verdict  the  judgment  and  order  are  reversed, 
and  the  cause  is  remanded  for  a  new  trial. 

Reversed  and  remanded. 

BRANTLT,  C.  J.,  and  HTJRLX  and  COOP- 
ER, JJ.,  concur. 


HALL  v.  NORTHERN  PAC.  BY.  CO.  et  al. 
(No.  4386.) 

(Supreme  Court  of  Montana.    Dec.  8,  1919.) 

1.  Master  and  sebvant  <t=>287(5)  —  Proxi- 
mate CAUSE  OF  COLLISION  JTJBY  QUESTION. 

Question  of  whether  failure  of  switching 
crew  to  set  more  than  two  brakes  was  the 
proximate  cause  of  the  collision  resulting  in 
the  engineer's  death  held,  under  the  evidence, 
for  the  jury.  < 

2.  TBIAL  <g=>41&— RULING  ON  NONSUIT  WAIV- 
ED BY  INTRODUCTION  OF  EVIDENCE. 

By  .proceeding  with  his  defense  after  denial 
of  motion  for  nonsuit  defendant  assumes  the 
risk  of  supplying  any  defects  in  plaintiff's  case, 
and  if  he  docs  supply  them  he  cannot  insist 
that  tbe  judgment  should  be  reversed  on  the 
ground  that  the  evidence  is  insufficient  to  jus- 
tify the  verdict. 

3.  Negligence  <s=>101— Contributoby  neg- 
ligence NOT  BAB  TO  RECOVEBT. 

In  action  for  death  of  engineer,  contributory 
negligence  of  engineer,  if  any,  would  not  bar 
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recovery  under  Employers'  liability  Act,  |  2; 
such  negligence  merely  requiring  that  damage* 
should  be  diminished  in  proportion  thereto. 

4.  New  trial  <g=>77(2)— Damages  excessive 

FROM  ANT  POINT  OF  VIEW  SHOW  PASSION 
AND  PREJUDICE. 

When  jury  has  made  award  greater  than  the 
evidence  justifies  from  any  point  of  view,  the 
defendant  is  entitled  to  a  new  trial  on  the 
ground  that  they  have  been  influenced  by  pas- 
sion or  prejudice,  unless  it  is  apparent  that 
the  amount  is  the  result  of  a  miscalculation. 

6.  Death  «=>99(4)  —  Excessive  damages 
awarded  to  wife. 
In  surviving  wife's  action  as  administra- 
trix for  death  of  35  year  old  husband  earning 
$150  per  month,  with  expectancy  of  32  years, 
$25,000  verdict  held  excessive,  $15,000  being 
entirely  commensurate  with  the  loss  sustained 
by  the  wife  and  children. 

6.  Master  and  servant  ©=289(29)  —  Con- 
tributory NEGLIGENCE  OF  ENGINEER  JURY 
QUESTION. 

Failure  of  engineer  operating  engine  down 
grade  to  call  for  setting  of  additional  brakes 
was  not,  as  a  matter  of  law,  contributory  neg- 
ligence, where  he  was  not  aware  of  the  pres- 
ence of  another  engine. 

7.  Evidence  *=>359(3)— Exclusion  of  pho- 
tographs of  scene  of  collision  not  er- 
ror. 

In  action  for  death  of  engineer  in  locomo- 
tive collision  in  railroad  yards,  court's  refusal 
to  admit  in  evidence  photographs  showing  part 
of  yards  where  the  collision  occurred  held  not 


Appeal  from  District  Court,  Silver  Bow 
County ;  Edwin  M.  Lamb,*  Judge. 

Action  by  Victoria  Hall,  administratrix  of 
the  estate  of  Albert  Hall,  deceased,  against 
the  Northern  Pacific  Railway  Company  and 
another.  From  judgment  for  plaintiff  and 
order  denying  motion  for  new  trial,  defend- 
ants appeal.  Modified  subject  to  plaintiff's 
consent  to  reduction  of  verdict;  otherwise 
remanded  for  new  trial. 

Walker  ft  Walker,  of  Butte,  and  Ounn, 
Basch  ft  Hall,  of  Helena,  for  appellants. 

Miller,  O'Connor  ft  Miller,  of  Livingston, 
and  Frank  ft  Gaines,  of  Butte,  for  respond- 
ent. 

BRANTLY,  O.  J.  This  action  was  brought 
to  recover  damages  for  the  death  of  Albert 
Hall,  a  locomotive  engineer  who  was  fatally 
injured  in  a  collision  in  the  yards  of  the 
East  Butte  Mining  Company  at  Butte,  Mont., 
on  April  6,  1916.  The  yards  are  situated  a 
short  distance  southeast  of  the  city,  and  are 
Inclosed  by  a  board  fence.  A  side  track  of 
the  defendant  railway  company,  called  the 
lead  track,  in  the  yards,  enters  them  at  a 
gate  at  the  northwest  corner,  and  extends  a 
distance  of  about  1,700  feet  towards  the  east 


5  to  what  is  designated  in  the  record  as  the 
Bullwhacker  loading  platforms.  From  the 
gate,  It  proceeds  on  a  curve,  first  to  the  south- 
east, and  then  back  to  the  northeast,  to  a  dis- 
tance of  about  600  feet  It  then  extends  in 
a  nearly  direct  line  to  the  east,  about  900 
feet.  It  then  turns  again  to  the  southeast  to 
the  loading  platforms.  Several  spurs  branch 
off  from  the  lead  {rack  to  the  southeast  The 
first  leaves  it  just  before  it  reaches  the  gate 
leading  into  the  lnclosnre.  The  switch  Is 
about  50  feet  to  the  west  of  the  gate.  After 
the  spur  has  diverged  far  enough  to  afford 
clearance  for  passage  on  the  lead,  which  it 
does  at  a  distance  of  less  than  100  feet  from 
the  gate,  It  separates  Into  four  branches,  the 
two  nearest  to  the  lead  being  designated  in 
order,  from  the  north,  as  the  concentrator 
track  and  the  scale  track.  About  1,100  feet 
from  the  gate,  a  spur,  designated  as  track 
No.  6,  branches  off  to  the  southeast.  Beyond 
this,  and  at  a  distance  of  1,500  feet  Is  an- 
other'spur,  designated  as  track  No.  7.  This 
Is  nearly  parallel  with  the  lead,  and  extends 
to  and  beyond  the  loading  platforms.  The 
main  office  building  of  the  mining  company  1b 
situated  on  the  north  side  of  the  lead  track, 
the  west  end  of  the  building  being  450  feet 
from  the  gate.  The  lead  track  ascends  to 
the  east  on  a  heavy  grade,  which  begins  at 
1.17  per  cent.  Thence  it  gradually  increases 
to  3.16  per  cent,  at  a  point  east  of  the  office 
building  about  1,000  feet  from  the  gate. 
From  this  point  it  is  Irregular,  being  3.01  per 
cent,  at  a  distance  of  1,800  feet  from  the 
gate,  and  gradually  decreasing  to  1.63  per 
cent,  at  the  loading  platforms.  The  several 
spurs  are  used  for  the  distribution  or  stor- 
ing of  empty  or  loaded  cars,  as  occasion  or 
the  convenience  of  the  mining  company  re- 
quires. At  the  time  of  the  accident  Albert 
Hall  was  in  the  employ  of  the  railway  com- 
pany. With  a  switch  crew  consisting  of 
Nokes,  Park,  and  Flnnegan,  Nokes  being 
foreman  and  having  under  his  control  the 
switching  operations,  he  took  engine  No.  65 
from  the  roundhouse  of  the  railway  compa- 
ny, and,  entering  the  yards,  proceeded  east  to 
get  a  string  of  cars  standing  on  track  No.  7. 
At  that  time  an  engineer,  named  Pearson,  In 
charge  of  engine  1072  belonging  to  the  rail- 
way company,  with  a  switchman  named  Orr, 
was  on  track  No.  6,  picking  up  cars  to  take 
west  to  the  gate  and  distribute  on  the  con- 
centrator and  scale  tracks.  As  Hall  and  the 
crew  were  picking  up  cars  on  track  No.  7, 
Orr  signaled  to  Nokes  that  engine  1072,  with 
the  cars  attached,  was  going  to  the  scale 
track.  It  was  the  custom  of  the  yards  that 
any  crew  engaged  In  switching  operations 
near  the  west  gate  had  the  right  of  way  un- 
til the  operations  should  be  completed.  After 
picking  up  the  cars,  Pearson  backed  out  up- 
on the  lead  track,  and,  proceeding  to  the 
switch  outside  of  the.  gate,  was  moving  back 
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and  forth  over  the  switch  and  through  the 
gate,  distributing  the  cars  on  the  concentra- 
tor and  scale  tracks.  A  few  minutes  later, 
Hall  and  the  crew  with  him  having  picked 
up  seven  cars,  came  out  upon  the  lead  track, 
and  also  proceeded  west,  the  purpose  being  to 
distribute  these  cars  on  the  scale  track  and 
other  tracks  near  the  gate.  The  engine,  was 
headed  east.  Next  to  it  was  a  car  loaded 
with  ore,  and  then  three  empty  cars,  follow- 
ed by  three  more  loaded  with  ore.  The  de- 
fendant Nokes  and  his  assistant.  Park,  had 
set  the  hand  brakes  on  two  of  the  loaded  cars 
farthest  from  the  engine.  The  purpose  of 
this  was  to  assist  Hall  in  holding  the  train 
as  he  backed  down  the  grade,  it  being  cus- 
tomary not  to  couple  on  the  air  for  braking 
purposes  during  the  course  of  switching  op- 
erations. Finnegan  was  riding  on  the  foot- 
board of  the  engine  tender.  As  Hall  ap- 
proached track  No.  6,  he  was  proceeding  at 
the  rate  of  from  2%  to  3  miles  an  hour,  bat 
slowed  down  somewhat  to  permit  Finnegan 
to  turn  the  switch.  This  Finnegan  did,  drop- 
ping off  the  footboard  and  stepping  on  again 
while  the  train  was  in  motion.  Hall  then 
continued  west,  his  train  gradually  increas- 
ing In  speed,  until,  as  it  passed  the  office 
building,  it  was  going  at  the  rate  of  five  or 
six  miles  an  hour.  He  did  not  notice  that 
Pearson  was  still  engaged  in  switching  op- 
erations at  the  gate,  until  he  had  come  to 
within  two  or  three  car  lengths  of  the  point 
where  the  accident  occurred.  He  then  ob- 
served Pearson's  engine,  pushing  some  cars 
approaching  from  the  west,  about  to  pass  to 
the  concentrator  track.  He  was  unable  to 
stop  his  train  to  allow  Pearson  to  pass,  with 
the  result  that  there  was  a  side  collision  be- 
tween the  two  engines.  The  steam  pipes  on 
engine  65  were  broken,  and  Hall  and  Hay- 
den,  his  fireman,  were  so  badly  scalded  by 
escaping  steam  that  both  thereafter  died. 
Pearson  and  his  fireman,  seeing  that  the  col- 
lision was  about  to  occur,  jumped  from  their 
engine,  and  escaped  unhurt.  Finnegan  also 
saved  himself  by  jumping  from  Hall's  en- 
gine. 

The  negligence  charged  in  the  complaint  Is 
the  following:  That  it  was  necessary,  be- 
cause of  the  extent  and  character  of  the 
grade  of  the  track  along  which  Engineer  Hall 
was  about  to  proceed  and  the  weight  of  the 
train,  that  braking  power  should  be  applied 
to  the  cars  by  setting  the  hand  brakes  there- 
on; that  this  was  requisite  in  order  to  en- 
able Hall  to  have  complete  control  of  the 
train,  so  that  he  could  stop  it  whenever  oc- 
casion required ;  that  it  was  the  duty  of  the 
defendants  to  set,  or  cause  to  be  set,  a  suffi- 
cient number  of  brakes  to  accomplish  this  re- 
sult; that  they  disregarded  their  duty  in  the 
premises,  and  negligently  and  carelessly  fail- 
ed to  set,  or  cause  to  be  set,  brakes  sufficient 
in  number;  that  by  reason  of  this  negligence 
Hall,  upon  approaching  the  union  of  the 


tracks  near  the  gate,  and  the  other  train 
moving  at  that  point,  and  upon  attempting  to 
stop  bis  train  by  use  of  the  braking  appll- 
|  ances  upon  his  locomotive,  was  unable  to  do 
so ;  that  the  weight  of  the  train  and  the  mo- 
mentum acquired  by  it  In  moving  down  the 
grade  forced  it  beyond  his  control,  and  that, 
notwithstanding  the  fact  that  he  utilized  all 
the  means  within  his  power,  his  locomotive 
was  forced  upon  and  against  the  locomotive 
approaching  from  the  west,  with  the  result 
that  the  two  collided,  causing  the  Injury  to 
him  by  escaping  steam,  etc.  The  defendants 
denied  negligence  on  their  part,  and  alleged, 
as  an  affirmative  defense,  that  Hall  was 
guilty  of  contributory  negligence.  Upon  this 
defense  there  was  issue  by  reply.  Motions 
for  nonsuit  and  a  directed  verdict  were  made 
by  defendants  and  denied.  The  jury  return- 
ed a  verdict  for  $25,000.  Defendants  have 
appealed  from  the  judgment,  and  from  an  or- 
der denying  the  motion  for  a  new  trial. 

[1,  2]  The  first  contention  is  that  there  was 
no  substantial  evidence  tending  to  prove  that 
the  failure  of  the  switching  crew  to  set  more 
than  two  brakes  was  the  proximate  cause  of 
the  collision  and  therefore  of  Hall's  death, 
In  answer  to  this  contention,  it  is  sufficient 
to  say  that  the  evidence,  as  a  whole,  made 
a  case  which  called  for  the  judgment  of  the 
jury.  If  It  be  conceded,  for  the  sake  of  argu- 
ment, as  counsel  contend',  that  the  court 
erred  in  denying  their  motion  for  a  nonsuit, 
plaintiff's  case  was  materially  aided  by  the 
evidence  introduced  by  the  defendants.  This 
court  has  frequently  held  that  if,  after  a  mo- 
tion for  a  nonsfiit  has  been  denied,  defendant 
proceeds'  to  Introduce  evidence  and  in  doing 
so  supplies  omissions  in  plaintiff's  case,  such 
evidence  will,  on  motion  for  a  new  trial  or 
on  appeal,  be  considered  as  Introduced  by 
the  plaintiff  in  the  first  place,  and  will  be 
held  to  support  the  verdict  in  his  favor.  By 
proceeding  with  his  defense,  the  defendant 
assumes  the  risk  of  supplying  any  defects  in 
plaintiff's  case.  If  he  does  supply  them,  he 
cannot  insist  that  the  judgment  should  be 
reversed  on  the  ground  that  the  evidence  is 
insufficient  to  Justify  the  verdict.  Gould  v. 
Barnard,  14  Mont.  335,  36  Pac.  317;  Cain  v. 
Gold  Mountain  Min.  Co.,  27  Mont.  529,  71 
Pac.  1004 ;  Murray  v.  City  of  Butte,  35  Mont. 
161,  88  Pac.  789. 

Counsel  argue  that  the  verdict  cannot  be 
sustained  because  the  evidence  leaves  It 
doubtful  whether  the  collision  may  not  with 
propriety  be  attributed  to  two  or  more 
causes,  other  than  the  failure  of  Nokes  and 
his  assistants  to  set  a  sufficient  number  of 
hand  brakes,  as  that  Hall  did  not  see  the 
other  engine  until  within  one  or  two  car 
lengths  of  It,  and  could  not  then  bring  his 
engine  to  a  stop,  or  that  he  did  see  it  before 
he  had  come  within  that  distance,  and  did 
not  stop  because  he  misjudged  the  speed  of 
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the  other  engine,  thinking  that  it  would  be  in 
the  clear  before  he  reached  a  point  at  which 
his  engine  would  interfere  with  it.  In  sup- 
port of  this  contention  they  cite,  among  other 
cases,  Shaw  v.  New  Year  Gold  Mln.  Co., 
81  Mont.  188,  77  Pat  515,  Wlnnlcott  v.  Or- 
raan,  89  Mont.  889,  102  Pac.  570,  Fusselman 
v.  Yellowstone  Valley  L.  &  I.  Co.,  53  Mont. 
254,  163  Pac.  478,  Ann.  Cas.  1918B,  420,  and 
Scheytt  v.  Gallatin  V.  Milling  Co.,  54  Mont. 
665,  172  Pac.  321.  These  cases  are  not  in 
point.  It  is  true  that  plaintiff's  own  evi- 
dence left  it  In  doubt  whether  the  collision 
was  due  to  Hall's  inability  to  stop  when  he 
observed  the  approach  of  the  other  engine 
because  an  insufficient  number  of  brakes  had 
been  set;  but  this  evidence,  aided  by  that  In- 
troduced by  the  defendant,  justified  the  in- 
ference that  the  collision  was  attributable  to 
this,  rather  than  to  any  other  cause;  thus 
bringing  the  case  within  the  rule  announced 
in  Andree  v.  Anaconda  C.  Mln.  Co.,  47  Mont 
554, 133  Pac  1090,  where  this  court  said: 

"It  is  sufficient  to  make  out  a  prima  facie 
case  if  the  plaintiff  can  show  that  the  injury  is 
more  naturally  to  be  attributed  to  the  negli- 
gence alleged  than  to  any  other  cause." 

[3]  There  was  evidence  to  the  effect  that 
Nokes  was  the  engine  foreman ;  that  he  had 
entire  control  of  the  crew,  and  was  respon- 
sible for  the  setting  of  the  brakes ;  that  good 
railroading  under  the  circumstances  required 
the  setting  of  enough  brakes  to  give  the  en- 
gineer such  control  of  his  train  that  he  could 
stop  it  within  one  car  length  if  an  emergency 
requiring  it  should  arise ;  that  it  required  at 
least  four  brakes;  and  that,  though  Hall 
used  every  effort  to  stop  after  he  saw  the 
other  engine  approaching,  which  he  did  while 
he  was  yet  two  car  lengths  away,  he  was  un- 
able to  do  so.  From  written  statements 
signed  by  him  after  the  accident,  which  were 
introduced  by  the  defendants,  it  appeared 
that,  owing  to  the  curve  in  the  track  between 
the  office  building  and  the  gate,  he  could  not 
see  the  other  engine,  and  that  he  did  not 
know  that  it  was  near  the  gate;  that, 
though  he  could  see  the  gate  from  the  upper 
part  of  the  yards,  and  though  he  kept  a 
sharp  lookout,  he  could  not  see  the  engine 
approaching  while  he  was  upon  the  curve 
until  he  was  within  two  car  lengths  of  it, 
and  that  he  then  reversed  his  engine  and 
used  its  air  brake,  but  was  unable  to  stop 
and  avoid  the  collision.  There  was  evidence 
tending  to  show  that  he  could  have  seen  the 
other  engine  while  he  was  yet  at  a  distance 
of  five  or  six  car  lengths — a  sufficient  dis- 
tance to  have  enabled  him  to  stop — and  that 
Finnegan  signaled  hjm  twice  to  stop.  In  his 
statement  he  said  in  this  connection  that  he 
did  not  know  that  Finnegan  was  then  on  the 
footboard  of  the  tender.  This  evidence  tend- 
ed to  convict  him  of  contributory  negligence ; 


but  that  his  negligence  in  this  or  any  other 
respect  contributed  to  his  Injury,  if  the  Jury 
so  found,  did  not  bar  a  recovery.  Under 
section  2  of  the  Employers'  Liability  Act 
(LawB  of  1911,  c.  29)  it  is  declared  that— 

"The  fact  that  the  employe  may  have  been 
guilty  of  contributory  negligence  shall  not  bar 
a  recovery,  but  the  damages  shall  be  diminish- 
ed by  the  jury  in  proportion  to  the  amount  of 
negligence  attributable  to  such  employe?' 

Counsel  earnestly  insist  that  defendants 
are  entitled  to  a  new  trial  on  the  ground  of 
excessive  damages  appearing  to  have  been 
given  under  the  influence  of  passion  or  prej- 
udice. During  the  trial  the  court  excluded  all 
evidence  tending  to  show  other  damages  than 
pecuniary  loss  to  Hall's  family.  The  stat- 
ute is  a  substantial  copy  of  the  federal  Em- 
ployers' Liability  Act  of  April  22, 1908,  c.  149 
(85  Stat.  65  [U.  S.  Comp.  St.  §§  8657-8665)), 
as  it  stood  prior  to  the  amendment  of  April 
5, 1910  (36  Stat.  291,  c.  143  [U.  S.  Comp.  St.  §§ 
1010,  8662,  8665]).  Prior  to  the  passage  of 
that  amendment,  the  act  was  construed  by 
the  United  States  Supreme  Court,  not  as 
preserving  to  the  relatives  and  dependents 
of  an  employe  whose  death  had  been  caused 
by  the  negligence  of  his  employer,  the  cause 
of  action  which  the  deceased  would  have  had 
if  he  had  lived,  but  as  creating  a  new  cause 
of  action  in  their  favor  for  the  pecuniary  ltss 
suffered  by  them.  Michigan  Central  R  R. 
Co.  v.  Vreeland,  227  U.  S.  59,  33  Sup.  Ct.  192, 
57  L.  Ed.  417,  Ann.  Cas.  1914C,  176;  St. 
Louis,  I.  M.  ft  S.  R  Co.  v.  Craft,  237  U.  S. 
648,  35  Sup.  Ct.  704,  59  L.  Ed.  1160. 

In  the  ruling  above  referred  to,  and  in  in- 
structing the  Jury,  the  court  adopted  the  con- 
struction given  to  the  federal  act  in  these 
cases  prior  to  the  amendment.  Whether  this 
is  the  theory  of  our  statute  we  need  not  stop 
to  Inquire,  because  the  propriety  of  the 
trial  court's  construction  of  it  is  not  now 
questioned,  both  parties  assuming  at  the 
trial  that  the  court's  view  of  it  was  correct 

The  Jury  were  Instructed  in  this  behalf  as 
follows: 

"In  the  event  that  you  find  a  verdict  in  fa- 
vor of  the  plaintiff,  you  are  instructed  that  the 
award  of  damages  would  be  such  an  amount  as, 
being  paid  now,  would  be  the  present  worth 
of  what  the  widow  and  children  would  have  rea- 
sonably received  from  the  deceased  as  pecu- 
niary benefits  had  he  lived.  In  other  words, 
they  would  not  be-  entitled  to  a  verdict  for  a 
lump  sum  equal  to  what  they  would  probably 
have  received  from  him  at  various  times  during 
the  period  of  his  life  had  he  not  been  killed,  but 
only  to  such  a  sum  as  represents  the  present 
cash  value  of  such  aggregate  amount  based 
upon  the  proper  rate  of  interest  obtainable  up- 
on good  security  in  this  particular  locality." 

Counsel  argue  that  under  this  Instruction 
the  Jury  could  not  have  found  from  the  evi- 
dence a  verdict  in  excess  of  $12,000,  and 
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hence  that  it  Is  apparent  that  they  were 
swayed  by  passion  and  prejudice. 

This  court  has  adhered  to  the  rule  that  in 
this  class  of  cases  there  can  be  no  fixed  mea- 
sure of  compensation,  and  that  the  award 
in  any  given  case  may  not  be  accepted  as 
a  conclusive  standard  in  any  other  case,  be- 
cause, it  being  the  province  of  the  Jury  to  de- 
termine what  the  amount  of  compensation 
shall  be,  the  sums  awarded  In  different  cases 
vary  as  widely  as  do  the  individual  views 
of  the  Juries,  the  members  of  which  are 
chosen  from  among  the  body  of  the  citizens  in 
the  community  in  which  the  trial  takes  place. 
In  White  v.  Chicago,  etc.,  Ry.  Co.,  49  Mont 
419,  143  Pac.  561,  it  was  said: 

"So  long  as  we  have  a  system  which  confides 
to  juries  the  duty  to  determine  the  issues  in- 
volved in  this  character  of  cases  and  to  fix  the 
amount  of  compensation  to  be  paid,  unless  the 
result  of  their  deliberation  is  such  as  to  shock 
the  conscience  and  understanding,  it  must  be 
accepted  as  conclusive." 

[4]  But  when  the  jury  have  made  an 
award  greater  than  the  evidence  Justifies 
from  any  point  of  view,  the  defendant  is  en- 
titled to  a  new  trial  on  the  ground  that  they 
have  been  Influenced  by  passion  or  prejudice, 
unless  it  is  apparent  that  the  amount  is  the 
result  of  a  miscalculation.  In  the  latter  case, 
it  being  clear  that  the  plaintiff  is  entitled 
to  a  recovery  in  an  amount  less  than  that 
fixed  by  the  Jury  which  is  reasonably  deter- 
minable from  all  of  the  evidence  this  court 
has  not  hesitated  to  reduce  the  amount  to 
what  it  has  deemed  the  plaintiff  justly  enti- 
tled. Melzner  v.  Chicago,  M.  &  St  P.  Ry. 
Co.,  51  Mont.  487,  153  Pac.  1019,  Chenoweth 
v.  Great  N.  Ry.  Co.,  50  Mont  481,  148  Pac. 
330,  and  Conway  v.  Monidah  Trust,  51  Mont 
113,  149  Pac.  711,  are  illustrative  cases. 

[5]  From  the  evidence  it  appears  that  at 
the  time  of  the  accident  Hall  was  of  the  age 
of  35  years.  His  expectancy  of  life  was  then 
32  years.  Hie  was  earning  on  an  average  $150 
per  month.  The  evidence  as  to  what  portion 
of  this  sum  was  devoted  to  the  support  of  the 
plaintiff  and  his  two  children  Is  meager  and 
indefinite.  The  plaintiff  was  not  able  to  state 
with  any  degree  of  deflniteness  what  part  of 
these  monthly  earnings  were  contributed  to 
the  support  of  herself  and  the  children.  As 
near  as  she  could  estimate,  the  amount  ex- 
pended for  rent,  food,  and  clothing  was  $850 
per  annum.  What  Hall  devoted  exclusively 
to  his  personal  expenses  and  for  insurance 
and  the  like  does  not  appear.  He  was  in  good 
health,  and  at  the  time  of  his  death  did  not 
smoke,  nor  did  he  drink,  except  when  he 
would  buy  beer  for  use  in  the  home.  It  must 
be  assumed,  however,  that  some  substantial 
part  of.  his  earnings  was  consumed  in  pro- 
viding clothing  for  himself  and  to  defray  per- 
sonal expenses  such  as  necessary  in  the  ordi- 
nary life  of  an  average  man  of  his  station. 


Under  the  instruction  above,  the  amount 
fixed  by  the  jury  could  not  exceed  a  sum 
greater  than  what  would  be  equal  to  the 
present  worth  of  the  amount  the  plaintiff 
and  her  children  could  reasonably  have  re- 
ceived from  Hall's  wages  had  he  lived  and 
continued  to  earn  them.  There  was  evidence 
from  which  it  appeared  that  according  to 
standard  annuity  tables  the  present  worth 
of  an  annuity  of  $850  for  32  years  at  the 
rate  of  6  per  cent,  per  annum  would  amount 
in  round  numbers  to  $11,968,  or  at  7  per 
cent,  to  $10,760.  There  was  evidence,  too, 
that  good  security  for  investment  could  be 
obtained  at  the  rate  of  6  or  7  per  cent  ex- 
clusive of  commissions.  While  this  evidence 
was  not  binding  on  the  jury,  it  should  have 
furnished  them  some  evidence  fixing  the 
amount  of  the  recovery.  Apparently  they  did 
not  consider  It,  but  proceeded  upon  the  as- 
sumption that  if  Hall  had  lived,  his  earnings 
would  have  continued  to  maintain  the  aver- 
age of  $150  per  month  for  the  whole  period 
of  his  expectancy  of  life,  and  that  he  would 
have  contributed  the  entire  amount  to  the 
maintenance  of  his  family;  for  the  present 
worth  of  an  annuity  of  $1,800  per  annum, 
the  whole  amount  of  his  earnings  per  year 
would  amount  to  $25344,  substantially  the 
amount  of  the  verdict  of  the  jury.  The  sum 
of  $25,000  invested  at  6  per  cent,  would  yield 
an  Income  of  $1,500  per  annum,  nearly 
double  the  contribution  Hall  was  making  at 
the  time  of  his  death;  so  that  at  the  end  of 
his  expectancy  of  life,  his  family  would  stilt 
have  the  principal  intact  besides  the  bene- 
fit of  the  income  upon  it  for  the  whole  term 
of  the  expectancy.'  Upon  this  condition  of 
the  evidence,  the  verdict  Is  excessive.  It  Is 
apparent,  however,  we  think,  that  the  exces- 
sive amount  awarded  was  due,  not  to  the  In- 
fluence of  passion  or  prejudice,  but  -rather  to 
the  fact  that  the  jury  failed  to  give  due  re- 
gard to  the  Instruction,  and  to  fix  their 
award  accordingly.  Under  the  evidence,  we 
think  the  sum  of  $15,000  would  have  been 
entirely  commensurate  with  the  loss  sus- 
tained by  the  plaintiff  and  the  children. 

[6]  Counsel  insist  that  the  evidence  showed 
conclusively  that  Hall  was  guilty  of  contribu- 
tory negligence  in  not  calling  for  the  setting 
of  more  brakeB,  which  he  had  the  right  to 
do  in  case  necessity  arose,  and  that  though, 
under  the  statute,  contributory  negligence  is 
not  a  complete  defense,  the  damages  to  which 
plaintiff  would  otherwise  have  been  entitled 
should  have  been  proportionately  reduced  by 
the  jury.  It  is  true  that  Hall  had  the  right 
to  call  for  the  setting  of  additional  brakes 
whenever  he  deemed  it  necessary.  It  also 
appears  that  the  brakes  set  by  Nokes  and 
his  assistants  were  sufficient  to  meet  all  re- 
quirements while  a  train  of  the  weight  of  the 
one  Hall  was  in  charge  of  is  descending  the 
grade  toward  the  west,  when  no  other  engine 
is  engaged  in  switching  operations  on  the 
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scale  track,  and  that  Hall  was  not  aware  of 
the  presence  there  of  the  other  engine.  If  he 
Was  not  aware  of  the  presence  of  the  other 
engine,  the  necessity  for  his  calling  for  addi- 
tional brakes  did  not  arise,  and  therefore 
his  failure  to  call  for  them  did  not  constitute 
contributory  negligence.  In  any  event,  it 
was  a  question  for  the  Jury  whether  be  was 
at  fault,  and  hence  whether  the  amount  of 
damages  should  have  been  reduced  accord- 
ingly. 

[7]  Error  is  assigned  upon  the  refusal  of 
the  court  to  admit  in  evidence  photographs 
showing  the  part  of  the  yards  where  the  col- 
lision occurred,  and  to  submit  certain  instruc- 
tions on  the  subject  of  contributory  negli- 
gence. The  contentions  based  upon  these 
assignments  are  without  merit. 

The  cause  is  remanded  to  the  district 
court,  with  directions  to  grant  the  defend- 
ants a  new  trial,  unless  the  plaintiff  shall, 
within  30  days  after  the  filing  of  the  remit- 
titur, file  with  the  clerk  of  that  court  her 
consent,  in  writing,  that  the  verdict  may  be 
reduced  to  the  sum  of  $15,000.  If  such  writ- 
ten consent  is  filed,  the  Judgment  will  be 
modified  accordingly,  as  of  the  date  of  the 
trial,  and,  when  so  modified,  will  stand  af- 
firmed. 

HOLLOWAY,  HURLY,  and  COOPER,  JJ., 
concur. 


WESTERN  SALT  CO.  v.  CITY  OF  SAN 
DIEGO.    (L.  A.  5252.) 

(Supreme  Court  of  California.   Dec.  16,  1919.) 

1.  Municipal  corporations  <S=»741(1)  — 
Claim  fob  damages  must  be  presented  to 
council  within  six  months  after  ac- 
CRUAL. 

In  action  against  city  for  damages  suffered 
by  collapse  of  a  dam  constructed  as  part  of  city 
waterworks  under  San  Diego  City  Charter,  art. 

2,  c.  2,  {  1,  par.  29,  plaintiff's  failure  to  have 
presented  claim  to  city  council  within  six 
months  after  occurrence  from  which  the  dam- 
age arose  held  to  bar  recovery  under  article  2, 
chapter  2,  §  10,  presentation  of  such  claim  being 
necessary  regardless  of  whether  liability  of  city 
was  incurred  in  the  exercise  of  powers  not  gov- 
ernmental in  character. 

2.  Municipal  corporations  @=>723%— Char- 
ter PROVISION  REQUIRING  PRESENTATION  OF 
CLAIMS  TO  CITT  COUNCIL  VALID. 

San  Diego  City  Charter,  art.  2,  c.  2,  §  10, 
requiring  claims  against  city  for  damages  to  be 
presented  to  city  council  and  filed  with  the  clerk 
within  six  months  after  the  accrual  of  dam- 
ages, held  valid  as  against  contention  that  it  was 
In  conflict  with  the  general  law  at  time  of 
amendment  to  Constitution  of  1896,  and  was 
therefore  not  revived  by  such  amendment,  which 
made  charter  supreme  in  municipal  affairs; 
such  statute  relating  to  the  method  of  securing 


payment  for  claims  against  a  municipality  as . 
an  agency  of  the  state. 

In  Bonk. 

Appeal  from  Superior  Court,  Orange  Coun- 
ty; Hugh  H.  Craig,  Judge. 

Action  by  the  Western  Salt  Company 
against  the  City  of  San  Diego.  Judgment  for 
defendant,  and  plaintiff  appeals.  Affirmed. 

Leovy  &  Leovy,  of  San  Diego,  for  appel- 
lant. 

T.  B.  Cosgrove,  of  San  Diego,  for  respond- 
ent. 

WILBUR,  J.  This  action  was  brought  to 
recover  damages  suffered  by  the  plaintiff  by 
reason  of  the  collapse  of  the  "lower  Otay 
dam"  constructed  by  the  defendant  city  and 
maintained  by  it  as  a  part  of  its  municipal 
waterworks.  A  general  demurrer  to  the  com- 
plaint was  sustained,  and  a  Judgment  render- 
ed for  the  defendant 

[1]  The  defect  in  the  complaint  to  which 
the  demurrer  was  directed  and  to  which  our 
attention  Is  called  is  the  failure  therein  to 
allege  the  presentation  of  the  claims  for  dam- 
ages to  the  city  council  of  the  defendant  city 
within  six  months  after  the  accrual  of  the 
damages.  The  freeholders'  charter  of  the 
dry  provides  as  follows: 

"All  claims  for  damages  against  the  city  must 
be  presented  to  the  common  council  and  filed 
with  the  clerk  within  six  months  after  the  oc- 
currence from  which  the  damages  arose."  Sec- 
tion 10,  art.  2,  ch.  2,  San  Diego  Charter ;  Stats. 
1889,  p.  658. 

This  provision  of  the  charter  of  San  Diego 
was  considered  by  this  court  in  bank  in  Ban- 
croft v.  City  of  San  Diego,  120  Cal.  432,  52 
Pac.  712.  It  is  there  held  that  the  failure  to 
present  a  claim  for  damages  to  the  city  coun- 
cil within  six  months  was  fatal  to  the  cause 
of  action.  It  was  there  said: 

"This  charter  expressly  requires  all  claims  for 
damages  to  be  presented  within  six  months,  not 
to  an  auditor  or  auditing  committee,  hut  to  the 
legislative  body  of  the  city.  Coupled  with  the 
other  provisions  which  expressly  requi#e  the 
presentation  of  all  claims  and  demands  and  au- 
thorize the  auditing  committee  to  take  testimony, 
and  upon  that  to  reject  or  allow,  there  can  be 
no.  doubt  as  to  the  policy  adopted  in  this  char- 
ter." 

Damages  therein  sued  for  were  damages 
for  change  of  grade  of  the  street  The  only 
way  In  which  the  appellant  In  the  Instant 
case  seeks  to  break  the  force  of  the  decision 
in  Bancroft  v.  City  of  San  Diego,  supra,  Is 
by  the  contention  that  the  rule  for  the  pres- 
entation of  claims  Is  different  with  reference 
to  those  claims  incurred  by  the  city  in  exer- 
cising its  governmental  powers  and  those  in- 
curred In  the  exercise  of  powers  in  private 
enterprises  undertaken  by  the  city.  This  dis- 
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■  fraction  was  drawn  by  the  Supreme  Court  of 
the  state  of  Nebraska  In  Henry  v.  Lincoln,  93 
Neb.  331,  140  N.  W.  664,  50  L.  R.  A.  (N.  S.) 
174,  and  seems  also  to  be  recognized  by  the 
Supreme  Court  of  Massachusetts  in  D'Amico 
v.  Boston,  176  Mass.  699,  58  N.  E.  158.  These 
decisions,  however,  turn  upon  the  language  of 
statutes  there  under  consideration  and  the 
local  legislative  and  judicial  history  involved 
in  their  interpretation.-  The  claim  for  dam- 
ages here  presented  by  the  plaintiff  in  his 
complaint  comes  witbin  the  language  of  the 
charter  requiring  "all  claims  for  damages"  to 
be  presented  to  the  common  council.  The 
same  charter  which  provides  for  the  presen- 
tation of  claims  for  damages  also  authorizes 
the  city  to  establish  and  maintain  water- 
works. Paragraph  29,  1 1,  c.  2,  art  2,  Char- 
ter of  San  Diego;  Stats.  1889,  p.  653.  Under 
these  circumstances  we  see  no  opportunity 
for  any  construction  of  the  language  with 
reference  to  presentation  of  claims  based  up- 
on the  fact  that  some  of  the  powers  of  the 
city  enumerated  in  the  charter  are  govern- 
mental in  character  and  others  authorize  the 
establishment  by  the  city  of  enterprises  which 
partake  of  a  private  character.  In  either 
event  the  city  is  acting  as  such,  and  the  dam- 
ages which  accrue  against  it,  under  the  law, 
are  chargeable  against  the  city. 

It  is  suggested  by  appellant  that  perhaps 
this  court  recognized  the  distinction  now 
sought  to  be  Invoked  in  the  case  of  Bloom  v. 
City  of  San  Francisco,  64  Cal.  603,  3  Pac. 
129.  But  it  appears  from  the  records  in  that 
case  and  the  decision  of  this  court  in  Lehn 
v.  San  Francisco,  66  Cal.  76,  4  Pac.  965,  and 
the  later  case  of  Spangler  v.  City  of  San 
Francisco,  84  Cal.  12,  20,  23  Pac.  1091,  18 
Am.  St  Rep.  168,  that  the  basis  of  that  de- 
cision was  the  conclusion  that  the  consolida- 
tion act  (sections  24,  82-85,  Stats.  1856,  pp. 
169,  170;  see,  also,  Stats.  1858,  p.  235)  did 
not  require  the  presentation  before  Judgment 
to  the  board  of  supervisors  of  the  city  and 
county  of  San  Francisco  of  unliquidated 
claims  for  damages.  See,  also,  Bank  of  Cali- 
fornia v.  Shaber,  56  Cal.  322,  325.  The  rea- 
son for  this  type  of  legislation,  requiring 
claims  to  be  first  presented  to  the  legislative 
body  of  a  city  or  county  before  suit  ishrought 
is  thus  stated  in  an  early  case  in  this  state: 

"We  think  the  intention  of  the  Legislature 
wns  to  prevent  the  revenue  of  the  county  from 
being  consumed  in  litigation,  by  providing  that 
an  opportunity  of  amicable  adjustment  should 
be  first  afforded  to  the  county,  before  she  could 
be  charged  with  the  costs  of  a  suit"  McCann 
v.  Sierra  County,  7  Cal.  121. 

A  similar  reason  was  given  for  the  rule  re- 
quiring a  presentation  of  claims  to  an  execu- 
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to  all  claims  against  a  city,  however  originat- 
ing. 

[2]  It  is,  however,  claimed  that  this  provi- 
sion of  the  charter  is  invalid  for  the  reason 
that  the  freeholders'  charter  conflicts  with  the 
general  law,  and  is  only  supreme  in  "munici- 
pal affairs,"  and  that  where  the  provision  of 
the  charter  was  adopted,  as  here  (in  1889), 
before  the  amendment  of  1906,  such  provision 
thereof,  If  in  conflict  with  the  general  law, 
was  then  Invalid  because  of  such  conflict  and 
was  not  revived  by  the  amendment  of  1896  to 
the  Constitution,  which  amendment  makes 
the  charter  supreme  in  "municipal  affairs." 
This  contention  is  predicated  upon  the  propo- 
sition that  by  the  general  law  a  complaint 
for  damages  is  a  sufficient  presentation  of  a 
demand  against  an  individual  or  private  cor- 
poration. The  question  involved  here,  how- 
ever, Is  an  entirely  different  one,  namely,  the 
method  of  securing  payment  of  claims 
against  a  municipality,  an  agency  of  the  state. 
There  is  no  general  law  upon  that  subject, 
but  the  charter  of  each  municipality  pre- 
scribes the  method  for  such  payment  The 
charter  controls  and,  as  the  plaintiff  has  fail- 
ed to  present  his  claim  for  damages  within 
the  time  provided  by  the  charter,  the  demur- 
rer was  properly  sustained. 

The  judgment  is  affirmed. 

We  concur:  ANGELLOTTI,  O.  J. ;  SHAW, 
J.;  OLNEY,  J. ;  LAWLOR,  J.;  LENNON,  J. 


CARTER  v.  CANTY.    (S.  P.  8379.) 
(Supreme  Court  of  California.  Dec.  26,  1919.) 

1.  Pleading  *=>48— Common  counts  mat  be 
used  to  state  indebtedness. 

Notwithstanding  the  provision  of  Code  Civ. 
Proc.  §  426,  that  the  complaint  shall  contain 
a  plain  and  concise  statement  of  the  facts  con- 
stituting a  cause  of  action,  the  common  counts 
may  be  used  to  state  a  claim  for  indebtedness. 

2.  Appeal  and  ebbob  ®=501(3) — Suitioikn - 
oy  of  evidence  not  reviewable  unless 
bill  of  exceptions  specifies  insuffi- 
CIENCY. 

Under  Code  Civ.  Proc.  {  648,  the  sufficien- 
cy of  the  evidence  to  sustain  findings  as  to  in- 
debtedness and  on  defense  of  limitations,  be- 
ing findings  of  fact  cannot  be  considered  on 
appeal,  where  the  bill  of  exceptions  relied  on 
contained  no  specification  of  insufficiency  of 
evidence  to  support  a  finding. 

8.  Appeal  and  ebbob  <3=>262(2)  —  Obdeb  de- 
nying NONSUIT  IS  REVIEWABLE  AS  EBBOB  OF 
LAW  WITHOUT  EXCEPTION. 

An  order  denying  a  nonsuit  is,  under  Code 
Civ.  Proc.  §  647,  deemed  to  have  been  excepted 
to,  and  may  be  reviewed  on  appeal  from  the 


tor  or  administrator.  Elllssen  v.  Halleck,  6  |  judgment  as  an  error  of  law  upon  any  ground 
Cal.  386.  This  reason  applies  with  like  force  J  precisely  and  specifically  stated  in  the  motion 
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for  nonsuit,  notwithstanding  that  such  review 
ma;  involve  a  question  of  the  sufficiency  of  the 
evidence  to  make  a  prima  facie  case,  and  that 
the  bill  of  exceptions  contains  no  specification 
of  insufficiency  to  support  the  finding. 

4.  Trial  0=»419— Ebbob  in  denting  nonsuit 
not  waived  .by  proceeding  with  trial. 
An  error  in  denying  a  motion  for  nonsuit  is 
not  waived  by  defendant  introducing  evidence. 

6.  Limitation  or  actions  ©=>13— Admission 

OF  INDEBTEDNESS  D0E8  NOT  PRECLUDE  DE- 
FENSE OF  LIMITATIONS. 

A  debtor  is  not  estopped  from  asserting 
the  defense  of  limitations  by  his  admission  of 
indebtedness. 

6.  Pleading  <©=>36(5)— Failure  to  expressly 
dent  allegations  not  admission  of  the  ib 

TRUTH. 

Where  debtor  in  his  answer,  relying  on  the 
statute  of  limitations,  admits  indebtedness  and 
fails  to  specifically  deny  allegation  that  the 
account  sued  upon  was  mutual,  there  was  no 
such  admission  in  the  answer  as  to  preclude 
defendant  from  showing  in  support  of  his  de- 
fense of  limitations  that  the  account  was  not 
mutual. 

7.  Limitation  of  actions  «=»53(3)— Form  of 
account  not  decisive  in  determining 
whether  it  is  mutual. 

In  action  by  representative  of  deceased 
lawyer  for  unpaid  attorney's  fees  and  costs, 
where  the  defense  was  two-year  limitations, 
and  plaintiff  asserted  the  indebtedness  to  he  on 
mutual  account,  the  form  or  method  of  keep- 
ing the  account  is  unimportant  and  immaterial, 
and,  if  all  the  items  in  the  expectation  of  the 
parties  have  reference  to  and  are  to  be  ad- 
justed in  one  accounting,  it  may  be  considered 
as  one  transaction  so  far  as  the  statute  of  lim- 
itations is  concerned. 

8.  Trial  «=165— Evidence  to  be  reviewed 
most  favorably  fob  plaintiff  on  motion 
fob  nonsuit. 

On  a  motion  for  nonsuit,  evidence  and  every 
fair  inference  therefrom  must  be  viewed  in  the 
light  most  favorable  to  the  plaintiff. 

9.  Attorney  and  client  e=»168(l)  —  Evi- 
dence SUFFICIENT  TO  ESTABLISH  CLAIM  FOR 
SERVICES. 

In  an  action  by  a  representative  of  a  law- 
yer to  recover  attorney's  fees  and "  costs  due 
decedent,  evidence  held  to  show  a  valid  claim 
for  services. 

10.  Limitation  of  actions  <g=>54(2)  —  Mu- 
tual ACCOUNT  NOT  CREATED  MERELY  BY 
CHARGES  AND  PAYMENTS. 

That  an  account  consists  of  items  of  charg- 
es on  one  side  and  entries  of  payments  merely 
on  the  other  side  does  not  make  it  a  mutual  ac- 
count, within  the  four-year  limitation. 

11.  Limitation  of  actions  <!=»54(2)— Mutual 
account  not  created  merely  by  charges 
and  credits. 

In  .  an  action  by  the  representative  of  a 
deceased  lawyer  on  an  account  for  counsel  fees 
and  for  costs  advanced  by  decedent,  the  fact 
that  defendant  directed  the  application  of  mon- 


ey due  him  from  decedent  to  his  indebtedness 
on  more  than  one  occasion  did  not  give  the  ac- 
count the  character  of  a  mutual  account,  since 
such  transactions  merely  operated  as  credits  or 
payments. 

In  Bank. 

Appeal  from  Superior  Court,  Alameda 
County;  William  H.  Donahue,  Judge. 

Action  by  Armenia  Carter,  as  executrix  of 
will  of  Stanton  L.  Carter,  deceased,  against 
D.  J.  Canty.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Reversed. 

R.  B.  Tappan  and  F.  A.  Berlin,  both  of 
Oakland,  for  appellant. 

De  Lancey  C.  Smith,  of  Oakland,  for  re- 
spondent. 

PER  CURIAM.  This  is  an  action  brought 
by  plaintiff,  as  executrix  of  the  will  of  her 
husband,  Stanton  L.  Carter,  by  which  she 
seeks  to  recover  from  defendant  a  balance 
claimed  to  be  due  for  legal  services  rendered 
by  said  Carter  to  defendant,  and  for  costs 
paid  out  by  Carter  for  and  on  behalf  of 
defendant  The  case  was  tried  before  the 
court  without  a  Jury,  and  Judgment  was  given 
in  favor  of  plaintiff  for  $1,69650  with  in- 
terest. Defendant  appeals  from  such  judg- 
ment. 

In  her  complaint,  plaintiff  stated  her  cause 
of  action  In  two  separate  counts,  each  in  the 
form  of  a  common  count,  the  first  being  for  a 
balance  due  upon  a  mutual,  open,  and  cur- 
rent account  for  services  rendered  and  money 
paid  out  and  expended  and  money  advanced 
In  the  sum  of  $2,395.20,  less  $156  paid ;  and 
the  second  being  for  a  balance  due  upon  a 
mutual,  open,  and  current  book  account,  for 
such  sum.  The  Judgment  was  given  upon  the 
first  count  By  his  answer,  in  so  far  as  the 
first  count  is  concerned,  defendant  denied 
any  indebtedness  In  excess  of  the  sum  of 
$1,000,  failed  to  deny  that  any  sum  due  was 
due  upon  a  mutual,  open,  and  current  ac- 
count alleged  payment  of  all  amounts  due, 
"excepting  only  the  sum  of  $1,000,"  and  set 
up  as  affirmative  defenses  that  the  cause  of 
action  was  barred  by  subdivision  1  of  sec- 
tion 339,  Code  of  Civil  Procedure,  and  sub- 
division 2,  section  837,  Code  of  Civil  Proce- 
dure. The  trial  court  found  In  accord  with 
the  allegations  of  the  complaint  except  that 
it  found  the  amount  of  indebtedness  to  be 
$1,85250  Instead  of  $239550,  as  alleged,  and 
further  found  that  It  was  not  true  or  a  fact 
that  the  cause  of  action  was  barred  by  sub- 
division 1  of  section  339,  Code  of  Civil  Pro- 
cedure, or  subdivision  2,  section  337,  Code  of 
Civil  Procedure. 

[1, 2]  The  record  on  appeal  consists  of  the 
judgment  roll  and  a  bill  of  exceptions.  It 
is  settled  in  this  state  that  the  common 
counts  may  be  used  to  state  such  a  cause  of 
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action  aa  1b  here  Involved,  notwithstanding 
the  requirement  of  our  Code  of  Civil  Proce- 
dure (section  426)  that  the  complaint  shall 
contain  a  plain  and  concise  statement  of  the 
facts  constituting  the  cause  of  action.  See 
Pleasant  v.  Samuels,  114  Cal.  34,  37,  45  Pac. 
998;  McFarland  v.  Holoomb,  123  Cal.  84,  56 
Pac.  761;  Minor  v.  Baldridge,  123  Cal.  187, 
55  Pac.  783.  The  findings  of  the  trial  court 
In  regard  to  Indebtedness  are  substantially 
In  accord  with  the  allegations  of  the  com- 
plaint except  as  to  amount,  and  were  find- 
ings of  fact,  and  not  mere  conclusions  of  law, 
as  claimed  by  appellant  So,  also  were  the 
findings  of  the  court  on  the  defense  of  the 
statute  of  limitations.  None  of  these  findings 
was  attacked  In  the  bill  of  exceptions  by 
specification  of  insufficiency  of  evidence ;  the 
bill  of  exceptions  being  absolutely  barren  of 
any  suggestion  that  either  the  decision  or 
any  particular  finding  of  fact  embraced  there- 
in is  not  sustained  by  the  evidence.  It  Is 
thoroughly  settled  by  our  decisions  that,  In 
view  of  our  statutes,  the  question  of  the  suffi- 
ciency of  the  evidence  to  sustain  the  findings 
cannot  be  considered  on  appeal  from  a  Judg- 
ment where  the  bill  of  exceptions  relied  on 
contains  no  specification  of  Insufficiency  of 
evidence  to  support  a  finding.  See  Millar  v. 
Millar,  175  Cal.  797,  167  Pac.  394,  L.  K.  A. 
1918B,  415,  Ana  Cas.  1918E,  184.  This  court 
has  been  exceedingly  liberal  In  determining 
whether  attempted  specifications  sufficiently 
comply  with  the  requirements  of  the  law,  but 
here  there  is  not  even  the  suggestion  of  an 
attempt  to  make  any  specification.  The  law 
in  this  regard,  which  is  contained  in  section 
648,  Code  of  Civil  Procedure,  has  not  been 
changed  by  recent  amendments  of  other  sec- 
tions. It  follows  that  we  are  not  at  liberty 
to  consider  any  claim  that  any  finding  is  not 
.sufficiently  supported  by  the  evidence. 

[3, 4]  At  the  conclusion  of  plaintiff's  case 
defendant  made  a  motion  for  a  nonsuit,  and 
this  motion  was  denied.  An  order  granting 
or  denying  a  nonsuit  is,  by  virtue  of  our  stat- 
ute, deemed  to  have  been  excepted  to.  Sec- 
tion 647,  Code  Civ.  Proc.  An  exception  to 
this  ruling  was  also  expressly  reserved.  Un- 
doubtedly this  ruling  may  be  reviewed  upon 
this  appeal  as  an  error  of  law,  upon  any 
ground  precisely  and  specifically  stated  In  the 
motion  for  nonsuit  (see  Martin  v.  Southern 
Pacific  Co.,  150  Cal.  124,  131,  88  Pac  701), 
notwithstanding  that  such  review  may  In- 
volve a  question  of  the  sufficiency  of  evidence 
to  make  a  prima  fade  case  for  a  plaintiff. 
Plaintiff  claims  that,  inasmuch  as  defendant 
proceeded  with  his  case  after  denial  of  the 
motion  and  introduced  evidence,  such  ruling 
will  not  be  reviewed ;  the  theory  being  that 
under  such  circumstances  the  only  question  is 
whether  the  evidence  actually  given  by  both 
parties  was  such  as  to  sufficiently  support  the 
findings,  and,  there  being  no  specification  of 


insufficiency  of  evidence,  that  question  can- 
not be  considered.  An  error  in  denying  a  mo- 
tion for  a  nonsuit  is  not  waived  by  a  defend- 
ant solely  by  reason  of  the  fact  that  after 
such  denial  he  introduces  evidence  In  defense. 
The  rule  enunciated  by  our  decisions  in  this 
respect  is  substantially  simply  to  the  effect 
that  the  order  denying  the  motion  will  not 
be  disturbed,  although  at  the  time  such  or- 
der was  made  it  was  well  based,  If  the  defect 
is  overcome  by  evidence  subsequently  Intro- 
duced. In  other  words: 

"If  all  the  evidence  given  on  the  trial  by  both 
plaintiffs  and  defendant,  considered  together, 
sufficiently  supports  the  verdict,  'the  order  de- 
nying the  motion  for  a  nonsuit  will  not  be  dis- 
turbed, however  weak  the  case  may  have  been 
at  the  time  plaintiff  closed  his  evidence.' " 
Lowe  v.  San  Francisco,  etc.,  Ry.  Co.,  154  CaL 
576,  98  Pac.  678. 

This  does  not  mean,  however,  that  the  rul- 
ing on  the  motion  for  nonsuit  may  not  be 
considered  on  an  appeal  where,  after  denial 
of  the  motion,  the  defendant  has  introduced 
evidence.  The  situation  described  in  the  fore- 
going quotation  accomplishes  no  more  than  to 
establish  that  the  error  in  denying  the  motion 
for  nonsuit  was  without  substantial  preju- 
dice, and  it  devolves  on  the  plaintiff  to  show 
that  such  a  situation  exists.  Of  course,  we 
will  always  consider  any  claim  that  a  de- 
fect was  supplied  by  evidence  subsequently 
Introduced,  and,  if  we  find  such  claim  well 
based,  disregard  the  error  in  denying  the 
motion.  Here  it  is  not  suggested  that  any 
alleged  defect  was  so  supplied.  By  reason 
of  his  failure  to  specify  particulars  wherein 
the  evidence  fails  to  support  the  findings  de- 
fendant is  vitally  interested  In  having  the 
alleged  error  In  the  ruling  on  motion  for  non- 
suit reviewed,  and  we  are  satisfied  he  is  not 
precluded  from  so  doing. 

[5,  6]  The  substantial  question  arising  in 
the  matter  of  the  denial  of  the  motion  for 
nonsuit  Is  on  the  defense  of  the  statute  of 
limitations,  which  defendant  claims  was  es- 
tablished by  the  evidence  introduced  by  plain- 
tiff. Defendant  by  his  answer  did  substan- 
tially admit  an  Indebtedness  of  $1,000,  and 
appears  throughout  his  answer  to  both  counts 
to  have  been  most  particular  to  make  it  plain 
that  his  denial  of  Indebtedness  was  limited  to 
any  indebtedness  exceeding  $1,000.  Clearly 
he  was  not  entitled  to  a  nonsuit  on  any 
ground  of  want  of  proof  of  Indebtedness.  He 
also  apparently  failed  to  deny  that  In  so  far 
as  the  admitted  indebtedness  was  concerned 
It  was  upon  "a  mutual,  open,  and  current  ac- 
count." The  case  was,  however,  tried  upon 
the  theory  that  its  character  as  to  being  a 
mutual  account  or  not  was  In  issue,  and  it 
was  upon  the  theory  that  it  was  not  u  mutual 
account  that  the  defense  of  the  statute  of 
limitations  was  mainly  based.  If  it  was  not 
a  mutual  account,  the  claim  of  plaintiff  was 
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wholly  barred.  Defendant  was  not  estopped 
by  his  admission  of  indebtedness  from  as- 
serting his  affirmative  defense  of  the  statute 
of  limitations,  for  there  is  nothing  inconsis- 
tent between  the  admission  of  Indebtedness 
and  such  affirmative  defense.  It  Is  elemen- 
tary law  that  the  statute  of  limitations  does 
not  extinguish  a  debt,  but  simply  operates  to 
bar  a  recovery  thereon.  Nor  do  we  think  it 
may  fairly  be  held  that  there  was  any  such 
admission  in  the  answer  as  to  preclude  de- 
fendant from  showing,  in  support  of  this  de- 
fense,- that  the  account  was  not  a  mutual  ac- 
count There  was  no  express  admission  as  to 
the  character  of  the  account,  but  simply  a 
failure  to  expressly  deny,  and  the  allegation 
of  payment  of  all  sums,  excepting  the  sum  of 
$1,000,  said  "whether  said  sums  were  due 
upon  a  mutual,  open  and  current  account,  or 
for  services  rendered,  or  for  money  paid  out 
or  expended,  or  for  money  advanced,  or  in 
any  other  wise." 

[7]  The  deceased,  Stanton  L.  Carter,  died 
December  31,  1910,  and  this  action  was  com- 
menced within  four  years  thereafter,  vis.  on 
December  23,  1914.  The  evidence  Introduced 
by  plaintiff  showed  that  for  some  six  years 
immediately  preceding  his  death  Mr.  Carter 
had  been  acting  as  the  attorney  for  defend- 
ant In  various  matters  of  litigation,  some  of 
which  were  still  pending  at  the  time  of  his 
death,  and  that  there  was  then  an  unsettled 
account  between  them,  consisting  on  Mr.  Car- 
ter's side  of  iclaims  for  legal  services  and 
money  advanced  by  him  for  costs.  There  was 
no  formal  general  book  account  kept  by  Mr. 
Carter,  showing  all  his  transactions  with  de- 
fendant ;  the  various  entries  so  far  as  made, 
with  one  exception,  being  made  on  sheets  of 
paper  constituting  a  "loose-leaf  ledger  ac- 
count" with  relation  to  specific  matters  of 
litigation,  the  entries  as  to  each  matter  being 
on  the  sheet~  devoted  to  that  matter,  and  some 
of  the  charges  made  for  services  not  having 
been  actually  entered  on  any  account  unto 
after  Mr.  Carter's  death.  The  one  exception 
noted  was  that  one  of  these  leaves  contained 
what  was  called  a  general  account,  which  In- 
cluded some  few  of  the  matters  relied  on. 
But,  as  said  in  Millet  v.  Bradbury,  109  Cal. 
173,  41  Pac  866,  with  relation  to  a  mutual 
account: 

"It  is  immaterial  whether  the  account  of 
these  transactions  is  kept  by  one  or  by  both 
of  the  parties,  nor  is  the  form  in  which  the  ac- 
count is  kept  material.  The  particular  mode 
of  keeping  the  account,  whether  on  book  or 
looBe  scraps  of  paper,  .or  without  any  written 
charges,  or  whether  it  is  all  kept  in  one  shape 
or  in  different  forms  *  *  *  is  unimportant. 
If  all  the  items  in  the  expectation  of  the  par- 
ties have  reference  to,  and  are  to  be  adjusted 
in,  one  accounting,  it  may  be  considered  as  one 
transaction,  so  far  as  the  statute  of  limita- 
tions is  concerned.' " 


[I,  •]  Upon  Mr.  Carter's  side,  as  has  been 
noted,  there  were  the  charges  for  money  ad- 
vanced for  costs,  etc.,  of  litigation  and  for 
legal  services.  Bearing  in  mind  the  well- 
settled  rule  that,  on  a  motion  for  a  nonsuit, 
the  evidence,  and  every  Inference  that  may 
be  fairly  drawn  from  It  must  be  viewed  In 
the  light  most  favorable  to  the  plamtuTB 
claim  (Rauer  v.  Hertweck,  175  Cal.  280,  165 
Pac.  946),  It  must  be  held  further  that  the 
evidence  sufficiently  showed  a  valid  claim 
accruing  as  of  the  date  of  death  of  Mr.  Carter 
(December  31, 1910)  for  legal  services  render- 
ed to  that  date  in  cases  still  pending,  and  In 
which  he  was  still  acting  as  Mr.  Canty's  at- 
torney. There  were  some  such  cases,  and,  al- 
together regardless  of  what  constituted  a 
proper  charge  in  the  various  cases,  the 
amount  actually  charged  or  some  much  small- 
er amount,  and  also  regardless  of  when  the 
actual  entry  of  charge  was  made,  or  even  not 
made  at  all,  such  claims  were  part  of  the 
account,  becoming  such  on  the  date  of  Mr. 
Carter's  death,  December  31, 1910.  So  that  if 
the  account  was  a  "mutual"  account,  the  date 
of  the  last  item  must  be  regarded  as  Decem- 
ber 31,  1910,  and  the  action  was  not 
barred,  the  statute  prescribing  four  years  on 
such  an  account  where  it  is  still  open  and 
current  (section  337,  Code  Civ.  Proc.),  and 
providing  that  "the  cause  of  action  is  deemed 
to  have  accrued  from  the  time  of  the  last 
item  proved  in  the  account  on  either  side" 
(section  844,  Code  Civ.  Proc.). 

On  Mr.  Canty's  side  the  account,  with  two 
possible  exceptions  consisted  solely  of  pay- 
ments by  him  to  Mr.  Carter,  the  last  of  these 
payments  being  one  of  $100  on  the  day  of 
bis  death  or  the  day  before.  As  It  ^s  univer- 
sally recognized  that  an  account  consisting  of 
items  of  charges  on  one  side  and  payments 
merely  on  the  other  is  not  a  "mutual"  account 
(see  Norton  v.  Larco,  30  Cal.  126,  89  Am. 
Dec.  70;  Rocco  v.  Klein,  74  Cal.  526,  16  Pac 
328;  Santa  Rosa  Bank  v.  Harnett,  125  CaL 
407,  58  Pac.  85;  1  Corpus  Juris,  698),  plaintiff 
is  compelled  to  rely  upon  the  two  possible  ex- 
ceptions as  giving  to  the  account  the  char- 
acter of  a  mutual  account  embracing  recipro- 
cal demands,  and  this  claim  presents  the 
principal  question  In  the  case.  As  to  these 
we  are  satisfied  that  there  was  nothing  in  the 
evidence  from  which  It  could  fairly  be  Infer- 
red that  they  were  anything  more  than  mere 
payments  on  account,  and  were  so  regarded 
and  Intended  by  the  parties. 

The  first  of  these  was  a  credit  of  $38.25,  of 
date  August  10,  1907.  As  to  this  the  written 
evidence  was  a  loose  ledger  leaf  showing 
debits  and  credits  in  the  case  of  Canty  v. 
Englund,  in  which  Mr.  Carter  was  Canty's 
attorney.  On  the  debit  aide  thereof  were 
charges  for  money  paid  out  by  Carter  in  the 
case,  aggregating  $86.75,  and  the  credit  side, 
"Cr.  by  cash  coll.  on  Judg."  $125.  The  debit 
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side  was  posted  to  show,  with  an  item  "Or. 
balance  $38.25,"  a  total  of  $125,  to  correspond 
with  the  total  on  the  other  side.  Underneath 
the  postings  and  on  the  credit  side  was  enter- 
ed, "Aug.  10.  Credit  to  Canty  by  balance 
$38.25."  The  only  other  evidence  as  to  this 
was  given  by  Mr.  Boyle  A.  Carter.  He  said 
that  the  money  was  collected  August  10, 1907. 
He  further  said: 

"My  father  notified  Mr.  Canty  that  there  was 
$38.25  to  his  credit.  He  told  me  to  apply  it 
on  his  account.  Canty  told  me  about  it  after 
my  father's  death.  He  told  me  that  the  amount 
of  credit  due  him  in  that  case  had  been  applied 
on  account  of  my  father's  account.  That  was 
appUed  in  1907,  August  10th." 

[  1 0]  We  have  here  an  attorney  attending  to 
various  law  matters  for  a  client,  and  advanc- 
ing moneys  for  costs  therein,  and  a  client 
whose  only  apparent  dealings  in  a  business 
way  with  his  attorney  were  to  pay  him  for 
his  services  and  advances.  As  the  result  of  a 
certain  piece  of  litigation  there  remains  in 
the  attorney's  hands,  after  payment  of  costs 
thereof,  $38.25.  When  the  attorney  notifies 
the  client  that  he  has  in  his  hands  this  sum 
of  money  belonging  to  the  latter,  it  Is  agreed 
that  "it,"  i.  e.,  that  sum  of  money,  shall  be 
applied  on  his,  the  client's  account,  meaning, 
of  course,  on  the  indebtedness  due  from  the 
client  to  the  attorney.  The  sum  Is  actually 
applied  on  the  written  account  in  the  manner 
already  described.  To  our  minds  no  infer- 
ence may  reasonably  be  drawn  from  this 
situation  other  than  that  this  transaction  was 
mutually  intended  to  operate  as  payment 
pro  tanto  of  the  indebtedness  of  Canty  to 
Carter,  leaving  Canty  without  any  demand  or 
right  of  action  for  the  money.  If  this  be  so 
it  could  not  have  the  effect,  in  view  of  our 
own  decisions  and  the  overwhelming  weight 
of  authority  elsewhere,  to  give  to  the  account 
the  character  of  a  "mutual"  account,  one 
where  there  are  reciprocal  demands  between 
the  parties. 

[11]  Much  reliance  is  placed  by  learned 
counsel  for  plaintiff  upon  the  case  of  Ooprl- 
viza  v.  Rilovich,  4  Cal.  App.  26,  87  Pac.  398. 

In  the  opinion  in  that  case  the  District 
Court  of  Appeal  fully  recognized  the  law  to 
be  as  we  have  stated  it,  but  concluded  that 
it  could  not  be  held  that  there  was  not  suffi- 


cient evidence  to  sustain  a  conclusion  that 
certain  moneys  advanced  by  the  defendant 
to  third  parties  at  the  request  of  the  plaintiff 
were  not  intended  as  payments,  although  the 
facts  were  such  that  the  decision  might  well 
be  the  other  way.  We  have  no  disposition  to 
here  question  the  correctness  of  the  conclusion 
reached  in  that  case,  but  it  certainly  goes  to 
the  border  line,  and  the  case  is  distinguish- 
able in  its  material  facts  from  this  case. 

The  second  item  relied  on  was  one  In  the 
general  account,  which  consisted  on  the  debit 
side  of  certain  charges  for  services  and-  some 
small  items  of  expenditure,  aggregating  In  all 
(to  and  Including  February  1,  1910)  $220.11, 
and  on  the  credit  side  of  the  account,  to  and 
including  December  81, 1910,  of  the  following: 
"July  11, 1910,  Or.  Cash  coll.  Bent  Land  $40." 
and  "Dec.  31,  Cash  2  cks.  $100,"  being  the 
credit  for  the  check  or  checks  for  $100  de- 
livered on  the  day  of  Mr.  Carter's  death  or 
the  day  before.  The  item  of  July  11, 1910,  is 
the  one  relied  on  by  plaintiff.  It  appears  to 
be  conceded  by  the  briefs  of  both  parties  that 
the  circumstances  of  the  application  of  this 
credit  were  the  same  as  in  the  case  of  the 
$38.25  item,  and  the  same  conclusion  must  be 
reached  in  regard  thereto. 

There  were  two  certain  credits  to  Canty  of 
dates  subsequent  to  Carter's  death,  being  $40 
collected  for  rent,  and  $116  in  settlement  of 
a  case  in  1912  and  1913.  These  credits  cannot 
be  held  to  affect  the  question  of  the  mutuality 
of  this  account,  which  must  be  determined  by 
the  situation  as  it  existed  at  the  time  of  Mr. 
Carter's  death.  In  addition  to  this,  the  tes- 
timony of  Mr.  Boyle  A.  Carter  shows  that 
these  sums  so  collected  were  applied  in  the 
same  way  was  precisely  as  was  the  $38.25. 

In  view  of  what  we  have  said,  It  follows 
that  It  must  be  held  that  the  evidence  of  plain- 
tiff clearly  showed  that  there  was  no  mutual 
account,  and  that  her  cause  of  action  was 
therefore  barred  by  the. statute  of  limitations, 
no  item  of  his  charges  being  within  two  years 
prior  to  the  commencement  of  his  action. 
Code  Civ.  Proc.  §  339.  It  follows  that  the 
motion  for  nonsuit  should  have  been  granted. 

The  judgment  Is  reversed. 

ANGELLOTTI,  C.  J.,  and  SHAW,  LAW- 
LOB,  WILBUE,  LENNON,  and  OLNET,  JJ., 
concur. 
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In  re  BAIRD'S  ESTATE. 
BAIRD  t.  BAIRD  et  ai. 
(S.  P.  8997.) 
(Supreme  Court  of  California.   Dec.  23,  1919.) 

1.  Executors  and  administrators  «=»333— 
Decree  distributing  estate  terminates 
jurisdiction  to  sell  land. 

Upon  the  making  of  a  decree  distributing 
the  estate  of  decedent,  or  a  part  thereof,  the 
court  in  probate  loses  jurisdiction  of  that  prop- 
erty, except  so  far  as  may  be  necessary  to  com- 
pel the  executor  or  administrator  to  obey  the 
decree  and  deliver  the  property  to  the  distribu- 
tee, and,  after  making  of  a  decree  of  distribu- 
tion of  land  to  a  certain  heir,  the  court  had  no 
authority  to  order  the  executor  to  sell- the  land 
distributed,  notwithstanding  Code  Civ.  Proc.  $ 
1049,  which  declares  an  action  to  be  pending 
until  the  time  for  appeal  has  passed,  and  section 
473. 

2.  Executors  and  administrators  «J=»333— 
Jurisdiction  to  sell  land  terminated  bt 
decree  of  distribution  not  restored  bt 

APPEAL. 

Since  by  a  decree  distributing  the  estate  of 
a  decedent  the  superior  court  had  divested  it- 
self of  all  jurisdiction  over  the  property  distrib- 
uted, except  in  such  proceedings  as  it  might 
lawfully  entertain  in  the  way  of  a  review,  such 
as  a  motion  for  a  new  trial,  or  a  motion  under 
Code  Civ.  Proc.  §  473,  to  vacate  the  decree,  it 
had  no  power  to  order  the  executor  to  sell  the 
land  distributed,  and  such  jurisdiction  was  not 
restored  by  an  appeal  subsequently  taken  from 
the  decree  of  distribution,  the  appeal  merely 
transferring  to  the  appellate  court,  during  the 
pendency  of  such  appeal,  jurisdiction  of  the 
distribution  ordered. 

Department  1. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  George  A.Sturte- 
vant,  Judge. 

In  the  matter  of  the  estate  of  David  J. 
Balrd,  deceased.  From  an  order  for  the  sale 
of  real  property  belonging  to  the  decedent, 
David  Jennings  Baird,  Jr.,  appeals.  Re- 
versed. 

C.  M.  Fickert  and  E.  A  Cunha,  both  of 
San  Francisco,  for  appellant. 

Alexander  T.  Vogelsang,  Vogelsang  & 
Brown,  Mastick  &  Partridge,  Karl  C.  Part- 
ridge, W.  F.  Stafford,  H.  I.  Stafford,  and  Staf- 
ford &  Stafford,  all  of  San  Francisco,  for 
respondents. 

SHAW,  J.  This  is  an  appeal  by  David 
Jennings  Balrd  from  an  order  for  the  sale 
of  the  real  property  belonging  to  the  decedent. 

On  April  9,  1914,  David  Jennings  Baird 
filed  a  petition  In  the  proceeding  for  the  ad- 
ministration of  the  estate  of  David  J.  Balrd, 
praying  for  a  distribution  to  him  of  a  part 
of  the  property  of  the  estate.  He  claimed  the 
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right  thereto  on  the  ground  that  he  was  the 
illegitimate  son  of  the  decedent,  duly  legiti- 
mated by  the  decedent  in  the  manner  provid- 
ed in  section  230  of  the  Civil  Code.  The  de- 
cedent bad  no  other  children,  and  the  claim- 
ant, if  lawfully  legitimated,  would  be  the 
only  heir  of  the  decedent.  This  claim  was 
contested  by  the  next  of  kin.  A  trial  was 
had,  and  judgment  was  given  against  the 
claimant.  This  judgment  was  reversed  on 
appeal  by  the  Supreme  Court  Estate  ot 
Baird,  173  Cal.  617,  160  Pac.  1078.  There- 
upon there  was  a  new  trial  of  the  matter 
before  a  jury.  A  verdict  in  favor  of  the 
claimant  was  rendered  on  November  28,  1917. 
Upon  this  verdict  a  decree  distributing  to 
said  David  Jennings  Baird  the  lands  in  con- 
troversy was  made  on  June  14, 1918. 

In  the  meantime,  on  May  1,  1918,  Brown, 
as  executor,  filed  a  petition  for  an  order  au- 
thorizing him  to  sell  the  said  lands,  on  the 
ground  that  such  sale  would  be  for  the  ad- 
vantage, benefit,  and  best  Interest  of  the' 
estate  and  of  the  persons  interested.  This 
petition  came  on  for  hearing  on  June  3, 1918, 
upon  objections  filed  by  said , claimant,  and 
was  thereupon  submitted  for  decision.  On 
July  22,  1918,  more  than  a  month  after  the 
court  had  made  the  order  distributing  the 
land  to  said  David  Jennings  Baird,  the  court 
made  an  order  authorizing  Brown,  as  execu- 
tor of  said  estate,  to  sell  the  same  land  at 
public  auction.  The  latter  Is  the  order  ap- 
pealed from. 

[1]  Upon  the  making  of  a  decree  distribut- 
ing the  estate  of  a  decedent,  or  a  part  there- 
of, the  court  in  probate  loses  jurisdiction  of 
that  property,  except  so  far  as  may  be  neces- 
sary to  compel  the  executor  or  administrator 
to  obey  the  decree  and  deliver  the  property  to 
the  distributee.  Code  Civ.  Proc.  §§  1666, 1697; 
Morffew  S.  F.,  etc.,  Co.,  107  Cal.  594,  40 
Pac.  8U0;  .Wheeler  v.  Bolton,  64  Cal.  305; 
Buckley  v.  Superior  Court,  102  Cal.  10,  36  Pac. 
360,  41  Am.  St.  Rep.  135 ;  Barker  ▼.  Stanford, 
53  Cal.  455 ;  More  v.  More,  133  Cal.  495,  65 
Pac.  1044,  66  Pac.  76.  It  necessarily  follows 
that  the  court  below,  after  the  making  of  the 
decree  of  distribution,  had  no  authority  to 
order  the  executor  to  sell  the  land  distributed, 
and  that  the  order  of  sale  was  erroneous. 

This  rule  Is  not  affected  by  section  1049 
of  the  Code  of  Civil  Procedure,  declaring  that 
an  action  is  deemed  to  be  pending  until  its 
final  determination  upon  appeal,  or  until  the 
time  for  appeal  has  passed.  By  Its  order  the 
superior  court  had  divested  Itself  of  all  ju- 
risdiction over  the  property  distributed  except 
in  such  proceedings  as  it  might  lawfully  en- 
tertain in  the  way  of  a  review,  such  as  a 
motion  for  a  new  trial,  or  a  motion  under 
section  473,  Code  of  Civil  Procedure,  to  va- 
cate the  decree  on  the  ground  that  It  was 
made  through  mistake,  Inadvertence  or  ex- 
cusable neglect.   It  had  no  power  to  proceed 
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regarding  this  property  In  the  way  of  ad- 
ministration. 

[2]  It  appears  from  our  own  record  that  an 
appeal  to  tills  court  from  the  decree  of  distri- 
bution was  taken  after  the  making  of  the 
order  of  sale.  This  did  not  restore  jurisdic- 
tion to  the  superior  court,  or  impart  validity 
to  the  order  of  sale.  It  merely  transferred 
to  this  court,  during  the  pendency  of  such  ap- 
peal, jurisdiction  of  the  distribution  ordered. 
If  that  order  be  affirmed,  the  proceeding  for 
the  sale  would  necessarily  lapse.  Estate  of 
Garrauds,  30  Cal.  280.  If  it  should  be  re- 
versed, the  jurisdiction  of  the  superior  court 
over  the  proceeding  to  sell,  which  was  sus- 
pended during  the  time  of  the  pendency  of  the 
appeal  from  the  decree  of  distribution,  would 
be  revived  and  the  court  would  then  have 
authority  to  proceed  with  the  matter  of  the 
sale. 

The  order  of  sale  is  reversed. 

We  concur:  LAWLOR,  J.;  OLNEY,  J. 


In  re  JEPSON*S  ESTATE!. 

NIELSEN  et  aL  v.  JEPSON.  , 

(L.  A.  6253.) 

(Supreme  Court  of  California.   Dec.  28,  1919.) 

L  Wills  <&=>753— Whether  legacy  is  gen- 
eral OR  SPECIFIC  DEPENDS  ON  TESTATOR'S 
INTENT. 

Though  legacy  is  general  unless  clearly  spe- 
cific, especially  if  of  a  pecuniary  character,  the 
intent  of  testator  necessarily  controls,  and  where 
it  appears  that  his  intent  was  to  give  a  par- 
ticular thing,  or  a  given  sum  of  money,  not  gen- 
erally, but  only  from  a  sped  tied  and  definitely 
ascertained  source,  effect  will  be  given  to  such 
intent. 

2.  Wills  <g=»754  —  Legacy  or  mortgages 

SPECIFIC. 

Legacy  of  specifically  described  mortgages 
is  specific,  and  not  general. 

3.  Wills  <&=754,  767— Legacy  op  mortgage 
is  specific  and  adeemed  by  cancellation 
of  mortgage. 

Legacy  "of  the  sum  of  $12,000.  which  is 
invested  at  interest  as  follows,"  specifying  prop- 
erty subject  to  mortgages  in  such  amount,  and 
providing  that  the  interest  upon  the  specified 
mortgages  should  go  to  testator's  wife,  held  a 
specific,  and  not  a  general  or  demonstrative,  leg- 
acy, and  did  not  entitle  legatees  to  be  paid  out 
of  general  assets  of  estate,  where  mortgages  had 
been  paid  and  canceled  before  testator's  death. 

Department  2. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  James  O.  Rives,  Judge. 

In  the  matter  of  the  estate  of  Frederick 
Emil  Jcpson,  deceased.    From  a  decree  of 


distribution  in  favor  of  Elise  Jepson,  Jacob 
Charles  Nielsen  and  others  appeal.  Affirmed. 

See,  also,  174  Cal.  684,  164  Pac.  1;  176 
Cal.  648,  170  Pac.  1182 ;  172  Pac.  1107. 

Stewart  ft  Stewart,  of  Los  Angeles,  for 
appellants. 

Frank  Stewart,  J.  W.  Howell,  A.  I.  Mc- 
Cormick,  and  E.  G.  Deery,  all  of  Los  Angeles, 
for  respondent. 

LENNON,  J.  This  Is  an  appeal  from  a  de- 
cree of  distribution.  Appellants  claim  as  ben- 
eficiaries under  a  legacy  the  subject  of  which 
was  the  sum  of  $12,000  Invested  at  Interest 
In  certain  mortgages.  The  mortgages  in  ques- 
tion were  paid  and  canceled  before  the  death 
of  the  testator.  The  lower  court  held  that 
the  legacy  was  specific,  and  that  there  was 
therefore,  a  plain  case  of  ademption.  Appel- 
lants, on  the  other  hand,  contend  that  the 
legacy  was  general  or  demonstrative,  and 
that  they  are  consequently  entitled  to  $12,000 
out  of  the  general  assets  of  the  estate. 

The  disposing  clauses  of  the  will  read  as 
follows: 

"As  I  have  recently  sold  the  greater  part  of 
my  real  property  and  thereby  rendered  worthless 
the  will  made  by  me  two  years  ago,  I  do  with 
this  instrument  hereby  declare  that  upon  my 
death  my  wife  Elise  shall  have  the  following  and 
shall  have  the  right  to  freely  dispose  of  the 
same:  All  real  property  of  which  I  may  be  pos- 
sessed. Also:  Cash  money  and  bank  deposits 
and  all  of  my  personal  property,  with  the  ex- 
ception: Of  the  sum  of  $12,000  which  is  in- 
vested at  interest  as  follows:  $7,000.00  upon 
property  at  Nos.  173-175  Linden  street,  Yonk- 
ers,  N.  Y. ;  and  $5,000.00  on  property  at  No.  45 
Park  Hill  Ave.,  Yonkers,  N.  Y.,  the  interest 
upon  these  mortgages  amounting  together  to 
$12,000.00  shall  go  to  my  wife  Elise  to  be  used 
for  her  benefit  as  long  as  she  lives:  In  the  event 
of  the  said  mortgages  or  any  part  thereof  being 
paid  the  sum  so  paid  shall  be  reinvested  in  a 
similar  manner.  Upon  the  death  of  my  wife 
Elise,  the  above-mentioned  sum  of  $12,000.00 
shall  go  to  the  children  of  my  deceased  brother 
Jacob  Jepsen  and  my  deceased  sister  Christine. 
*  *  •  •» 

[1]  While  it  is  true  that  a  legacy  Is  pre- 
sumed to  be  general  unless  it  clearly  appears 
to  be  specific,  especially  where  it  is  of  a  pe- 
cuniary character,  the  Intent  of  the  testator 
necessarily  controls,  and  where  it  appears 
that  his  intent  was  to  give  a  particular  thing 
or  a  given  sum  of  money,  not  generally,  but 
only  from  a  specified  and  definitely  ascer- 
tained source,  the  court  has  no  choice  but  to 
give  effect  to  that  intent 

[2]  Unquestionably  the  legacy  under  con- 
sideration in  the  instant  case  would  have 
been  specific  had  Its  subject  been  described 
as  the  mortgages  themselves  rather  than  as 
a  given  sum  of  money.  Charworth  v.  Beech, 
4  Ves.  Jr.  555.  But  the  fact  that  the  "sum 
of  $12,000"  was  named  as  the  subject  of  the 
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legacy  does  not  make  it  general  or  demon- 
strative If  the  testator  Intended  to  bequeath 
the  very  sum  which  was  owing  to  him  on 
the  mortgages'  in  question.  In  other  words, 
if  it  was  the  sum  owing  on  the  mortgages 
which  was  bequeathed,  and  that  sum,  for 
the  sake  of  convenience,  was  described  as 
amounting  to  the  total  of  the  sums  secured 
by  the  mortgages,  the  legacy  must  be  con- 
sidered specific.  Davies  v.  Morgan,  1  Beav. 
405 ;  Gillaume  v.  Adderley,  15  Ves.  Jr.  884. 

[3]  Considering  first  the  words  of  the  will 
itself,  it  will  be  noted  that  the  testator  does 
not  bequeath  any  sum  of  $12,000  or  $12,000 
out  of  a  specified  fund,  but  the  sum  of  $12,000 
which  was  invested  at  Interest  in  a  desig- 
nated manner.  It  is  true  that  the  fact  that 
the  word  "sum"  as  used  tends  to  show  that 
the  question  of  the  particular  source  of  the 
amount  named  was  of  secondary  importance 
in  the  mind  of  the  testator.  But,  on  the  other 
hand,  it  may  equally  well  be  argued  that  the 
fact  that  the  source- is  named  tends  to  show 
that  it  was  not  $12,000  generally  which  was 
beqeathed,  but  that  the  testator  at  least  had 
a  preference  that  it  should  come  from  the 
source  named.  And  if  the  testator  was  mere- 
ly expressing  a  preference  and  nothing  more, 
it  is,  to  say  the  least,  singular  that  he  did 
not  use  language  apt  to  indicate  the  mort- 
gages as  merely  the  fund  or  source  out  of 
which  he  desired  an  independently  existing 
gift  to  be  satisfied.  In  re  Pratt  [1894]  1  Oh. 
491.  Again,  it  is  provided  in  the  will  that 
the  income  from  the  sum  mentioned  shall 
go  to  the  wife  of  the  testator  during  her  life, 
the  Income  being  described,  not  as  the  in- 
terest on  $12,000  generally,  but  as  "the  in- 
terest upon  these  mortgagee."  (Italics  are 
ours.)  Moreover,  It  is  provided  that  in  the 
event  of  the  payment  of  the  said  mortgages 
or  any  part  thereof  "the  sum  so  paid"  shall 
be  reinvested.  It  is  significant  that  this  pro- 
vision is  not  framed  in  terms  permitting  the 
investment  of  $12,000  or  of  any  sum  from 
the  general  assets  of  the  estate,  but  requires 
the  reinvestment  of  the  proceeds  of  the  mort- 
gages described.  Finally,  it  is  provided  that 
upon  the  death  of  the  testator's  wife  the 
nieces  and  nephews  should  have  not  any 
$12,000,  but  the  "above-mentioned  sum  of 
$12,000." 

Taken  singly,  as  well  as  when  they  are 
construed  together,  these  provisions  Indicate, 
we  think,  an  Intent  on  the  testator's  part  to 
dedicate  the  sum  invested  in  the  specified 
mortgages,  and  that  sum  alone,  to  the  satis- 
faction of  the  legacy. 

This  construction  is  also  supported  by  the 
authorities.  A  very  similar  situation  was 
presented  in  Le  Orlce  v.  Finch,  3  Mer.  60. 
Sir  William  Grant  in  that  case  construed 
a  will  which  recited  that  it  was  the  wish  of 
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the  testatrix  and  her  mother  that  the  £500 
which  they  then  had  out  on  mortgage  should, 
be  given  to  the  plaintiff  and  bequeathed  that 
sum  accordingly.  It  was  held  that  the  cir- 
cumstance that  the  sum  was  out  on  mortgage 
was  merely  incidental  and  constituted  no 
ingredient  in  the  gift,  which  was  therefore 
construed  as  a  general  legacy.  The  authority 
of  this  case  was  somewhat  shaken  by  Gard- 
ner v.  Hatton,  6  Sim.  93,  where  the  language 
of  the  will  was  as  follows: 

"Also  I  give  and  devise  the  interest  of  £7,000 
secured  on  mortgage  of  an  estate  at  Worstead  in 
the  county  of  Norfolk,  belonging  to  Mr.  Robert 
Tuck.    *  * 

Sir  L.  Shadwell,  V.  O.,  noted  the  construc- 
tion adopted  in  Le  Grlce  v.  Finch,  supra,  but 
declined  to  follow  it,  holding  that  this  was 
a  plain  case  of  a  specific  legacy,  and  that, 
the  testator  having  received  the  whole  amount 
of  the  debt  prior  to  his  decease,  there  was 
a  clear  case  of  ademption.  The  construction 
adopted  by  the  learned  Vice  Chancellor  in 
Gardner  Hatton,  supra,  was  followed  by 
SJr  W.  Page  Wood,  V.  O,  in  Sidebotham  v. 
Watson,  11  Hare,  170.  In  that  case  the  tes- 
tator bequeathed  to  his  wife,  Mary  Ann  Onne, 
"the  sum  of  £500  owing  to  me  by  Mr.  Robert 
Leah  upon  a  mortgage  of  a  public  house  and 
premises  situate  on  Shaw  Heath  within 
Stockport  aforesaid,  and  the  interest  due 
thereon  at  the  time  of  my  decease."  The 
court  held  that  the  legacy  was  specific,  and 
while  it  attempted  to  distinguish  Le  Grlce  v. 
Finch,  supra,  it  in  effect  disapproved  it.  The 
Le  Grice  Case  was  finally  expressly  disap- 
proved in  Harrison  v.  Jackson,  L.  R.  7  Ch.  D. 
339,  Jessel,  M.  R.,  expressing  the  opinion 
that  not  only  was  it  the  intent  of  the  testa- 
trix to  bequeath  a  specified  and  particularly 
designated  sum,  but  that  upon  calling  in  the 
mortgage  the  legacy  was  adeemed. 

To  the  same  effect  is  Baldwin's  Ex'rs  v. 
Baldwin,  7  N.  J.  Eq.  211.  The  testator  in  that 
case,  by  the  fourth  item  of  his  will,  directed 
his  executor  to  pay  the  interest  of  a  bond 
and  mortgage  which  he  held  against  one 
Pruden  Ailing,  for  $6,000,  to  his  wife  for  her 
life,  and  then  to  one  Isaac  Baldwin  for  his 
life,  and  then  to  pay  the  principal  sum  to 
Isaac's  children.  The  court  held  that  the  leg- 
acy was  specific.  See,  also,  Hayes  v.  Hayes' 
Ex'x,  45  N.  J.  Eq.  401,  17  Atl.  634;  In  re 
Bouk's  Estate,  8/)  Misc.  Rep.  196,  141  N.  X. 
S.  922. 

Construing  the  will  in  the  light  of  these 
authorities,  we  are  constrained  to  uphold 
the  decision  of  the  lower  court  that  the  leg- 
acy here  involved  was  specific. 

The  decree  Is  affirmed. 


We  concur:  WILBUR,  J. 
Judge  pro  tern. 


KERRIGAN, 
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"STACKPOLE  v.  PACIFIC  OAS  &  ELEC- 
TRIC CO.    (S.  P.  8597.) 

(Supreme  Court  of  California.   Dec.  16,  1919.) 

1.  Master  and  servant  <©=>380— Employee 
and  insurance  carrier  subrogated  to 
right  or  claimant  under  workmen's 
Compensation  Act. 

Under  Workmen's  Compensation  Act,  §  31, 
and  section  34,  subd.  "f,"  the  act  of  plaintiff 
in  collecting  compensation  from  his  son's  em- 
ployer worked  an  assignment  to  the  employer 
or  insurance  carrier  of  any  cause'  of  action 
against  defendant  electric  company  for  son's 
death,  and  the  employer  or  his  carrier  could 
maintain  such  action  in  their  own  names,  in 
view  of  Code  Civ.  Proc.  §  369. 

2.  Master  and  servant  «=>389— Subrogated 
employer  and  insurance  carrier  neces- 
sary parties  to  action  against  third  per- 
son fob  death. 

Though  plaintiff  had  collected  compensation 
from  his  son's  employer  for  the  son's  death  due 
to  contact  with  high-voltage  wire  of  defendant 
electric  company,  plaintiff,  in  view  of  Work- 
men's Compensation  Act,  |  31,  still  retained  an 
interest  in  any  recovery  that  might  be  had 
against  defendant,  and  was  a  proper  party 
plaintiff  under  Code  Civ.  Proc.  ((  867,  378,  but 
he  could  not,  in  view  of  section  382,  prosecute 
the  action  without  joining  as  plaintiffs  or  de- 
fendants the  employer  and  insurance  carrier. 

3.  Parties  «=»1  —  Statute  as  to  mainte- 
nance OF  ACTION  IN  SOLE  NAME  OF  ONE  NOT 
BENEFICIALLY   INTERESTED  PERMISSIBLE. 

While  Code  Civ.  Proc.  (  369,  permits  in 
certain  cases  the  maintenance  of  an  action  in 
the  sole  name  of  one  who  is  not  beneficially 
interested,  or  who  is  not  alone  beneficially  in- 
terested, it  does  not  prevent  those  who  are  in- 
terested from  themselves  maintaining  the  ac- 
tion, or  being  parties  to  it,  in  view  of  section 
378. 

4.  Parties  <8=>80(1)  —  Trial  «=169— Objec- 
tion to  nonjoinder  cannot  be  made  on 
motion  for  nonsuit. 

Objection  that  there  was  a  nonjoinder  of 
necessary  parties  must  be  made  in  the  manner 
prescribed  by  statute,  and  not  on  motion  for 
nonsuit. 

5.  Electricity  «3=>16(7)  —  Proximate  cause 
of  death  negligence  of  employer  and 
not  of  electric  company. 

In  action  for  death  of  plaintiff's  son,  result- 
ing from  contact  with  high-voltage  wire  of  de- 
fendant electric  company,  hold,  that  proximate 
cause  of  death  was  negligence  of  son's  employer 
in  moving  pile  driver  before  wires  had  been  set 
back  as  agreed  to  avoid  danger. 

In  Bank. 

Appeal  from  Superior  Court,  Marin  Coun- 
ty ;  Benj.  K.  Knight,  Judge. 

Action  by  Frank  Leslie  Stackpole  against 
the  Pacific  Oas  &  Electric  Company.  Judg- 
ment of  nonsuit,  and  plaintiff  appeals.  Af- 
firmed. 


Clayberg  &  Nutting,  of  San  Francisco,  for 
appellant 

Stanley  Moore,  of  San  Francisco  (Wm.  B. 
Bosley,  of  San  Francisco,  of  counsel),  for 
respondent 

OLNEY,  J.  This  is  an  action  by  the  father 
of  a  minor  son  to  recover  damages  for  the 
latter'8  death,  alleged  to  have  been  caused 
by  the  defendant's  negligence.  At  the  trial  a 
nonsuit  was  granted  at  the  close  of  the  evi- 
dence for  the  plaintiff,  and  Judgment  entered 
for  the  defendant,  from  which  the  plaintiff 
appeals. 

The  motion  for  nonsuit  was  upon  two 
grounds.  The  first  was  tl»at  it  appeared 
from  the  evidence  that  the  plaintiff's  son  was 
killed  while  in  the  employ  of  one  Price,  and 
the  plaintiff  had  collected  from  the  Insurance 
carrier  for  Price  the  amount  to  which,  as 
the  plaintiff's  father  he  was  entitled  un- 
der the  Workman's  Compensation  Act  De- 
fendant's contention  is  that  any  right  of  re- 
covery which  might  exist  against  it  because 
of  the  defendant's  death  was  by  the  plain- 
tiff's act  in  claiming  and  collecting  compen- 
sation from  the  decedent's  employer  trans- 
ferred to  the  latter,  and  that  plaintiff  there- 
fore could  not  maintain  the  action.  This  de- 
fense is  both  pleaded  and  discussed  as  an 
objection  to  the  plaintiff's  capacity  to  sue, 
but  it  Is  plain  that  It  is  not  that  It  Is  an  ob- 
jection, not  that  the  plaintiff  has  not  the 
capacity  to  maintain  the  action,  but  that  be 
has  no  cause  of  action  to  maintain,  that  what- 
ever cause  of  action  may  exist  because  of  the 
decedent's  death  now  belongs  to  some  one 
else. 

The  contention  is  based  upon  section  31 
of  the  Workmen's  Compensation  Act  (St 
1913,  p.  295)  as  it  read  at  the  time  of  the 
accident  The  section  was  as  follows: 

"Sec.  31.  The  making  of  a  lawful  claim 
against  an  employer  for  compensation  under  this 
act  for  the  injury  or  death  of  his  employe  shall 
operate  as  an  assignment  to  the  employer  of  any 
right  to  recover  damages  which  the  injured  em- 
ploye, or  his  personal  representative,  or  other 
person,  may  have  against  any  other  party  for 
such  injury  or  death,  and  such  employer  shall 
be  subrogated  to  any  such  right  and  may  enforce 
in  his  own  name  the  legal  liability  of  such 
other  party.  The  amount  of  compensation  paid 
by  the  employer,  or  the  amount  of  compensation 
to  which  the  injured  employ*  or  his  dependents 
is  entitled,  shall  not  be  admissible  in  evidence 
in  any  action  brought  to  recover  damages,  but 
any  amount  collected  by  the  employer,  under 
the  provisions  of  this  section,  in  excess  of  the 
amount  paid  by  the  employer,  or  for  which  he 
is  liable,  shall  be  held  by  him  for  the  benefit  of 
the  injured  employ*  or  other  person  entitled." 

[1, 2]  This  language  is  plain  and  unambig- 
uous, at  least  as  far  as  the  present  case  is 
concerned.  Under  its  provisions  and  those 
of  section  34,  subd.  "f,"  subrogating  the  ln- 
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surance  carrier  to  the  rights  of  the  employer, 
the  act  of  the  plaintiff  in  collecting  compen- 
sation from  his  son's  employer  worked  an 
assignment  to  the  latter  or  to  the  letter's 
insurance  carrier  of  any  cause  of  action 
against  the  defendant  for  the  son's  death, 
and  the  employer  or  his  carrier  could  main- 
tain such  action  in  their  own  names.  On  the 
other  band,  the  father,  the  plaintiff,  remained 
interested  in  any  recovery  that  might  be  had, 
to  the  extent  of  any  excess  recovered  over 
the  amount  necessary  to  reimburse  the  em- 
ployer or  his  carrier. 

There  is  nothing  novel  in  the  situation  so 
presented.  It  is  the  familiar  case  where  a 
chose  in  action  Is  transferred,  either  by  vol- 
untary assignment  or  otherwise,  so  that  the 
transferee  has  the  right  to  bring  and  main- 
tain an  action  upon  it,  but  the  transferor,  the 
original  owner,  still  retains  an  Interest  in 
the  right  sought  to  be  enforced.  So  far  as 
the  question  of  proper  parties,  plaintiff  or  de- 
fendant, Is  concerned,  there  is  no  difference 
between  the  situation  in  the  present  case 
and  that  presented,  for  example,  in  the  case 
where  the  owner  of  an  assignable  chose  In 
action  assigns  it,  but  the  assignment  is  by 
way  of  security,  so  that  the  assignor  still 
has  an  Interest  The  transfer  in  the  one 
case  is  worked  by  operation  of  law  according 
to  the  statute,  and  In  the  other  by  voluntary 
assignment,  but  the  situation  created  by  the 
transfer  Is  the  same  in  both. 

It  is  a  situation  that  is  governed  by  the 
Code  sections  with  relation  to  parties  to  ac- 
tions. Section  367,  Code  of  Civil  Procedure, 
provides  that  every  action  must  be  prose- 
cuted In  the  name  of  the  real  party  in  in- 
terest except  as  provided  in  section  368.  Sec- 
tion 369  provides,  among  other  things,  that 
a  person  expressly  authorized  by  statute  may 
sue  without  joining  with  him  the  persons 
for  whose  benefit  the  action  is  prosecuted. 
Such  cases  as  the  present  clearly  come  with- 
in this  provision,  since  the  section  of  the 
Workmen's  Compensation  Act  (section  31) 
Just  quoted  expressly  authorizes  the  employ- 
er to  maintain  the  action  in  his  own  name, 
and  by  necessary  implication,  without  join- 
ing the  original  owner  of  the  cause  of  action, 
the  employe  injured,  or  the  representatives 
of  the  employe  killed. 

[3]  It  is  familiar  law,  however,  that  sec- 
tion 369  Is,  in  accordance  with  Its  language, 
permissive  and  not  exclusive  in  its  operation ; 
that  is,  while  it  permits  in  certain  cases  the 
maintenance  of  an  action  in  the  sole  name 
of  one  who  Is  not  beneficially  interested,  or 
who  is  not  alone  beneficially  interested,  it 
does  not  prevent  those  who  are  interested 
themselves  maintaining  the  action  or  being 
parties  to  it  Such  right  is,  in  fact,  expressly 
given  by  section  378,  Code  of  Civil  Procedure, 
which  reads: 

"All  persons  having  an  interest  in  the  sub- 
ject of  the  action,  and  in  obtaining  the  relief 


demanded,  may  be  joined  as  plaintiffs,  except 
when  otherwise  provided  in  this  title." 

The  Injured  employe,  or  in  case  of  his 
death  those  having  a  cause  of  action  because 
of  his  death,  clearly  have  an  interest  In  the 
recovery  against  a  third  person  responsible 
for  the  Injury  or  death,  even  though  com- 
pensation has  been  paid  by  the  employer,  be- 
cause of  the  right  given  them  to  any  excess 
recovered  over  the  amount  necessary  to  re- 
imburse the  employer  for  the  compensation 
he  has  paid.  They  therefore  come  within  the 
provisions  of  the  section  just  quoted,  and 
are,  with  the  employer,  proper  parties  plain- 
tiff. This  was  held  in  Bassot  v.  United 
Railroads,  177  Pac.  884. 

The  situation  then  being  that  the  plaintiff 
in  the  present  case  was  a  proper  party  plain- 
tiff because  of  his  interest  in  the  recovery, 
the  case  comes  directly  within  section  382, 
Code  of  Civil  Procedure,  which  reads: 

"Of.  the  parties  to  the  action,  those  who  are 
united  in  interest  must  be  joined  as  plaintiffs 
or  defendants;  but  if  the  consent  of  any  one 
who  should  have  been  joined  as  plaintiff  cannot 
be  obtained,  he  may  be  made  a  defendant,  the 
reason  thereof  being  stated  in  the  complaint" 

The  plaintiff  could  therefore  have  main- 
tained the  present  action,  jointly  with  his 
son's  employer  or  the  latter's  insurance  car- 
rier if  they  were  willing,  or  alone  if  they 
were  not,  making  them  in  the  latter  case  par- 
ties defendant.  This  was  held  in  Hall 
v.  Southern  Pacific  Co.,  180  Pac.  20. 

[4]  In  the  present  case  neither  the  employ- 
er nor  his  insurance  carrier  were  made  par- 
ties, but  the  plaintiff  endeavored  to  prose- 
cute the  action  without  them,  although  he 
had  been  compensated,  and  they  were  direct- 
ly and  beneficially  interested  in  the  recovery  - 
sought  This  he  could  not  do,  if  suitable 
objection  were  made,  for  they  were  neces- 
sary parties.  But  the  objection  Is  not  one 
which  could  be  made  by  motion  for  a  non- 
suit. The  plaintiff  had  the  right  to  main- 
tain the  action,  which  is  all  that  could  be  de- 
termined on  such  a  motion.  The  objection 
Is  one  of  nonjoinder  of  necessary  parties, 
and  must  be  presented  in  the  manner  pre- 
scribed by  the  Code  for  presenting  such  an 
objection.  For  an  exactly  similar  case,  see 
Graham  v.  Light,  4  Cal.  App.  400,  88  Pac. 
373.  It  follows  that  the  nonsuit  cannot  be 
maintained  on  the  first  ground  urged. 

The  second  ground  upon  which  the  motion 
for  nonsuit  was  made  was  that  negligence 
on  the  part  of  the  defendant  did  not  appear. 
The  facts,  as  shown  by  the  evidence,  are: 
The  defendant  is  a  light  and  power  compa- 
ny, and,  as  a  part  of  Its  plant  maintained 
a  power  line  of  2,300  volts  carried  on  poles 
along  the  side  of  a  country  road  in  Marin 
county.  The  line  was  carried  22  feet  or  more 
above  the  ground  on  cross-arms,  which,  In 
addition  to  the  power  wires,  carried  two 
other  wires,  either  telephone  or  telegraph. 
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The  wires  were  originally  Insulated,  but  the 
Insulating  material  had  come  loose  and  In 
places  was  hanging  in  strips.  The  decedent's 
employer,  Price,  obtained  a  contract  from 
the  county  to  put  in  a  bridge  on  the  road. 
To  do  this  work  Price  wished  to  drive  some 
piles,  using  a  pile  driver.  The  piles  were  to 
be  driven  beside  the  roadbed,  and  the  wires 
of  the  pole  line  of  the  defendant  were  so 
close  that  it  was  necessary  to  move  them  in 
order  to  place  the  pile  driver,  extending 
above  them,  in  position.  Price  several  times 
spoke  to  the  local  agent  of  the  defendant 
about  moving-  the  wires,  and  he  agreed  to 
move  them,  but  it  was  not  done.  Price  final- 
ly, without  waiting  any  longer  for  the  wires 
to,  be  set  back,  proceeded  to  move  the  pile 
driver  In.  In  the  course  of  doing  this,  it 
either  came  in  contact  with  a  power  wire  or 
came  so  close  to  it  as  to  establish  a  connec- 
tion between  the  wire  and  a  wire  cable  run- 
ning over  the  sheave  at  the  top  of  the  pile 
driver,  with  the  result  that  the  current 
passed  down  the  cable  and  killed  the  dece- 
dent, who  had  had  hold  of  the  cable  on  the 
ground.  Both  Price  and  his  foreman  knew 
that  the  wires  were  power  wires. 

[»]  It  is  perfectly  apparent  from  the  fore- 
going facts  that  the  proximate  cause  of  the 
decedent's  death  was  not  any  negligence  on 
the  part  of  the  defendant,  but  was  the  negli- 
gence of  Price  in  moving  in  the  pile  driver 
before  the  wires  had  been  set  back  so  as  to 
avoid  danger.  The  fact  that  the  defendant 
delayed  setting  back  the  wires,  although  it 
had  promised  to  do  so,  or  even  though  we 
assume  It  was  its  duty  to  do  so,  is  whol- 
ly immaterial.  The  utmost  responsibility 
which  would  attach  to  the  defendant  for  such 
delay  would  be  to  compensate  Price  for  the 
consequent  delay  to  his  work.  But  it  was  not 
the  delay  in  setting  back  the  wires  that  killed 
the  decedent,  but  the  moving  in  of  the  pile 
driver  before  they  were  set  back  and  were 
safely  out  of  the  way. 

Plaintiff's  counsel  contend  that  the  defend- 
ant was  negligent  in  maintaining  a  high-volt- 
age line  along  the  highway  without  placing 
upon  the  post  or  cross-arms  any  sign  indicat- 
ing that  the  line  was  a  high-voltage  line.  But 
no  sign  was  needed ;  for  the  fact  that  it  was 
a  power  line  must  have  been  evident,  and  in 
the  present  case  was  actually  known.  Price 
and  his  foreman  testified  that  they  knew  it, 
but  that  they  did  not  know  it  was  carrying 
a  voltage  as  high  as  2,300,  or  any  voltage 
so  high  as  to  be  dangerous  to  life.  But  it  is 
a  matter  of  common  knowledge  that  any  line 
carrying  electricity  for  power  is  dangerous 
to  a  more  or  less  degree,  and  here  Price's 
foreman  testifies  that  just  prior  to  moving 
in  the  pile  driver  he  called  up  the  defend- 
ant's power  bouse  and  Inquired  the  voltage 
of  the  line,  and  that  the  person  who  an- 
swered said  he  was  not  familiar  with  the 


particular  line,  but  that  they  had  lines  in 
that  vicinity  carrying  2,300  volts  and  others 
carrying  110.  In  the  light  of  this  informa- 
tion that  the  line  might  be  carrying  2,300 
volts,  Price,  to  put  it  very  mildly,  was  not 
reasonably  Justified  in  moving  in  the  pile 
driver,  and  the  responsibility  for  any  acci- 
dent resulting  from  his  doing  so  Is  solely 
his,  and  not  the  defendant's.  The  situation 
is  not  helped  by  the  fact  that  the  insulation 
on  the  wire  had  come  loose  and  was  hang- 
ing in  strips.  Observing  this,  Price  must 
have  known  that  there  would  be  no  protec- 
tion from  the  insulation,  and  should  have 
been  doubly  careful. 

It  follows  that  the  nonsuit  was  properly 
granted  upon  the  second  ground  urged. 

Judgment  affirmed. 

We  concur:  ANGELLOTTI,  C.  J.;  SHAW, 
J.;  LENNON,  J.;  WILBUR,  J. 


WALKER  v.  HARBOR  BUSINESS  BLOCKS 
CO.    (S.  F.  9016.) 

(Supreme  Court  of  California.  Dec.  80,  1919.) 

1. ' Vendor  and  purchases  <8=>119  —  Aban- 
donment OF  CONTRACT  BY  VENDOB  JU8TIFY- 
INO  IMMEDIATE  RESCISSION  BT  PURCHASER. 

Where  defendant  vendor  stated  that  it  would 
be  unable  to  comply  with  its  contract  within 
the  prescribed  time  limit,  plaintiff  purchaser 
may  bring  a  rescission  action  without  waiting 
for  the  expiration  of  the  time  limit  named  in 
the  contract 
J 

2.  Contracts  «=»277(1),  2T9(1),  313(2)— Aban- 
donment-bt  ONE  PARTY  DISPENSE8  WITH  DE- 
MAND AND  TENDEB  OP  PERFORMANCE. 

The  failure  or  refusal  to  perform  an  obliga- 
tion, assumed  expressly  or  by  implication,  or 
the  voluntary  abandonment  of  the  contract,  re- 
leases the  obligee  from  the  duty  of  making  de- 
mand, and  performance  or  tender,  and  justifies 
him  in  abandoning  the  contract  without  waiting 
until  the  contract  period  expires,  and  gives  him 
immediate  right  of  action  for  the  breach  and 
to  rescind. 

3.  Frauds,  statute  of  «=>131(2) — Written 
contract  not  extended  by  alleged  ex- 
ecutory oral  contract. 

Under  Civ.  Code,  §  1698,  providing  that 
written  contracts  may  be  altered  only  by  an- 
other writing  or  an  executed  oral  agreement, 
and  Civ.  Code,  §  1624,  subd.  1,  and  Code  Civ. 
Proc.  §  1973,  subd.  1,  requiring  contracts  not 
to  be  performed  within  a  year  to  be  in  writing, 
the  time  within  which  a  vendor  had  agreed  in 
writing  to  improve  certain  lots  was  not  extended 
two  years  by  an  alleged  executory  oral  agree- 
ment, or  by  a  written  proposition  prepared  by 
the  buyer,  but  not  signed  by  him. 

4.  Contracts  <s=»227— Oral  waiver  of  writ- 
ten CONTRACT  CONDITIONS  VALID. 

The  conditions  of  a  written  contract  may 
be  orally  waived. 


«=sFor  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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5.  Vendob  and  purchases  <S=148— Evidence 

SHOWING  NO  WAITER  OF  TIME  LIMIT. 

Where  plaintiff  buyer  promptly  repudiated 
and  rejected  letters  written  to  him  by  defendant 
vendor,  proposing  an  extension  of  time  for  com- 
plying with  the  contract,  held,  there  was  no 
waiver  of  the  time  limit  named  in  the  contract 


r 


Contracts  «=»281(4)  —  Rescission  not 
justified  by  partial  breach. 
*  Where  a  stipulation  does  not  go  to  the  root 
of  a  contract,  so  that  failure  to  perform  would 
render  the  rest  of  the  contract  different  in  sub- 
stance, there  is  not  ordinarily  such  a  breach  as 
will  authorize  abandonment  by  the  other  party, 
nor  is  there  a  fatal  breach,  where  nonperform- 
ance of  one  of  the  conditions  does  not  materially 
impair  the  contract,  and  may  be  compensated 
in  damages. 

7.  Vendob  and  purchaser  ®=»110 — Vendor's 
failure  to  install  agreed  improvements 
justifying  purchaser's  rescission. 

Under  Civ.  Code,  §  1689,  authorising  rescis- 
sion if  the  consideration  fails  in  a  material 
respect,  etc.,  purchaser  may  rescind  on  vendor's 
failure  to  install,  as  agreed,  water  pipes,  side- 
walks, and  curbing  in  and  around  the  lots  to 
be  conveyed. 

8.  Vendor  and  purchaser  «=»76— Improve- 
ments BY  VENDOB  AND  PAYMENT  BY  PUR- 
CHASER CONCURRENT  CONDITIONS. 

Where  defendant  vendor  agreed  to  put  in 
certain  improvements  on  the  lots  to  be  conveyed 
within  the  time  that  plaintiff  buyer  was  paying 
purchase-price  installments,  the  defendant's 
agreement  to  complete  the  improvements  was  a 
condition  concurrent  with  the  seller's  agreement 
to  pay  the  last  installment. 

In  Bank. 

Appeal  from  Superior  Court,  City  end 
County  of  San  Francisco ;  Geo.  A.  Sturtevant, 
Judge. 

Action  by  Archibald  Heesom  Walker  against 
the  Harbor  Business  Blocks  Company,  a  cor- 
poration. Judgment  for  defendant,  and  plain- 
tiff appeals.  Reversed. 

B.  M.  Jackson,  of  San  Francisco,  for  appel- 
lant 

J.  F.  Riley,  of  San  Francisco,  for  respond- 
ent 

LAWLOR,  J.  The  appeal  is  from  a  judg- 
ment entered  in  favor  of  the  defendant  In 
an  action  brought  by  the  plaintiff  to  recover 
certain  money  paid  to  the  defendant  on  the 
monthly  Installment  plan,  under  a  contract 
for  the  purchase  of  two  lots,  on  the  ground 
that  the  defendant  had  breached  the  contract 
in  that  It  had  failed  to  put  In  the  street  Im- 
provements as  agreed  within  the  time  speci- 
fied. After  judgment  the  plaintiff  moved  for 
a  new  trial,  which  motion  was  denied.  The 
plaintiff  thereupon  took  this  appeal. 

The  plaintiff  sued  on  his  own  behalf  and 
as  the  assignee  of  Hannah  Maria  Walker,  his 


sister,  to  recover  the  aggregate  amount  of 
$1,854.26,  which  was  made  up  of  the  sum  of 
$1,188.10,  alleged  to  have  been  paid  in  in- 
stallments by  the  plaintiff  to  the  defendant 
upon  an  agreement  for  the  purchase  of  a 
certain  lot,  in  Contra  Costa  county,  and  of 
the  further  sum  of  $666.16,  which  the  plain- 
tiff alleged  had  been  paid  the  defendant  by 
Miss  Walker,  upon  a  like  agreement  for  the 
purchase  of  a  similar  lot;  It  being  alleged 
that  the  defendant  had  failed  to  carry  out 
the  terms  of  the  agreement  to  be  performed 
by  it,  to  wit,  to  put  in  certain  street  improve- 
ments. Both  of  these  contracts  were  dated 
December  1,  1913.  They  are  identical  in 
form;  each  providing  for  certain  monthly  in- 
stallments to  be  paid  by  the  vendee  there- 
under, and  each  containing  the  provision  that 
"the  final  payment  shall  be  made  within  42 
months  from  the  date  of  this  Contract," 
which  would  make  the  date  of  final  payment 
June  1,  1917.  These  agreements  also  each 
contain  the  following  provision: 

"The  seller  guarantees  that  it  will,  within  the 
period  named  in  this  contract  as  the  time  with- 
in which  the  property  herein  described  may  be 
paid  for,  plow  and  roll  all  streets  opened  by  the 
seller  within  the  boundaries  of  the  property 
described  in  the  map  above  referred  to,  to  the 
center  of  said  streets  in  front  of  each  lot  in 
said  tract,  either  oil  or  macadamize  same  to 
said  center,  and  lay  cement  sidewalks,  put  in 
curbing,  sewers,  and  water  pipes  at  its  expense." 

The  amended  complaint  contains  four 
counts.  In  the  first  of  these  the  plaintiff  al- 
leges the  making  of  said  agreement  between 
the  defendant  and  the  plaintiff  and  the  pay- 
ment by  the  plaintiff  of  the  installments  due 
thereon  up  to  the  11th  day  of  May,  1917,  mak- 
ing a  total  of  $1,188.10.  The  complaint  then 
alleges  that  on  or  about  May  17,  1917,  the 
plaintiff  was  notified  by  the  defendant  that 
the  work  to  be  done  by  it  under  the  above- 
quoted  clause  of  the  contract  had  not  been 
performed;  that  on  May  21, 1917,  the  plaintiff 
tendered  and  offered  to  pay  the  defendant  the 
balance  of  the  purchase  money  due  from  him 
for  said  property,  but  that  the  defendant 
then  and  there  Informed  him  that  the  im- 
provements to  be  made  by  it  as  provided  in 
said  contract  could  not  and  would  not  be 
made  in  any  shorter  time  than  two  years 
after  the  time  specified  for  their  completion 
under  the  said  contract;  that  plaintiff  there-' 
upon  demanded  the  repayment  of  the  money 
already  paid  by  him  as  aforesaid  to  the  de- 
fendant, which  repayment  the  defendant  re- 
fused to  make.  The  second  count  In  the 
amended  complaint  is  simply  one  for  money 
had  and  received,  in  the  amount  of  $1,188.10, 
by  the  defendant  for  plaintiff's  use  and  bene- 
fit The  third  and  fourth  counts  repeat  the 
allegations  of  the  former  two  counts  with  re- 
spect to  the  agreement  made  by  the  defendant 
with  plaintiff's  sister,  who  is  alleged  to  have 
assigned  hen  cause  of  action  to  plaintiff.  In 
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its  answer  the  defendant  denied  any  Indebt- 
edness whatever  to  the  plaintiff. 

At  the  trial  the  plaintiff  testified,  in  his 
examination  in  chief,  to  the  facts  substantial- 
ly as  set  forth  in  the  complaint.  While  testi- 
fying he  produced  certain  letters  which  had 
been  sent  to  him  and  Miss  Walker  during  the 
month  of  May,  1917.  The  first  of  these  was 
addressed  to  him  and  was  dated  May  14, 
1917.  It  referred  to  his  contract  of  purchase, 
and  stated  that  "at  your  request"  the  time 
of  payment  on  said  contract  was  to  be  ex- 
tended for  a  period  amounting  to  nearly  three 
years;  that  is  to  say,  he  was  to  continue  his 
monthly  payments  at  the  regular  rate  of  $15 
until  the  balance  of  the  purchase  price  was 
paid.  Upon  receipt  of  this  letter  by  him,  and 
a  similar  one  by  bis  sister,  the  plaintiff  tes- 
tified that,  on  or  about  May  17, 1917,  he  and 
Miss  Walker  went  to  the  office  of  the  defend- 
ant and  there  stated  to  Mr.  G.  W.  Smith,  the 
president  and  manager,  that  they  had  not  re- 
quested or  agreed  to  any  such  extension  of 
time  as  was  stated  in  the  letters,  and  that  they 
wanted  their  money  back  because  the  defend- 
ant had  not  kept  the  agreement  In  respect  to 
the  work  of  improvement  to  be  performed.  On 
the  following  day  the  plaintiff,  as  he  testified, 
received  another  letter  from  defendant,  as  did 
also  Miss  Walker,  again  purporting  to  extend 
the  time  of  payment,  but  limiting  the  exten- 
sion on  this  occasion  to  a  period  of  two  years, 
also  extending  the  time  for  completing  the 
said  work  of  Improvement  for  a  like  period. 
Nothing  was  said  in  either  of  tbese  letters, 
however,  to  indicate  that  the  extension  of 
time  was  being  made  at  the  request  of  the 
plaintiff  and  his  assignor.  This  extension, 
the  plaintiff  testified,  had  also  been  repudi- 
ated by  himself  and  his  sister  on  May  18, 
1917.  On  May  21,  1917,  according  to  the  tes- 
timony of  the  plaintiff  and  of  certain  witness- 
es introduced  in  his  behalf,  he  and  his  as- 
signor went  again  to  the  office  of  the  defend- 
ant, and  this  time  tendered  the  entire  amount 
due  on  both  contracts,  and  then  and  there 
demanded  of  the  defendant,  through  its  pres- 
ident and  manager,  that  it  make  deeds  to  the 
lots,  improved  according  to  the  terms  of  the 
contracts.  The  defendant,  through  its  presi- 
dent and  manager,  declined  to  make  the  deeds 
at  that  time,  for  the  reason  that  the  im- 
provements had  not  in  fact  been  made. 
Thereafter,  namely,  on  June  1,  1917,  the 
plaintiff  brought  this  action. 

It  appears,  however,  from  the  cross-exam- 
ination of  the  plaintiff  and  the  direct  testi- 
mony of  Mr.  Smith,  that  upon  receipt  by  the 
plaintiff  of  the  first  letter  from  the  defendant 
stating  that  an  extension  upon  the  contract 
for  a  period  approximating  three  years  had 
been  granted  at  the  request  of  the  plaintiff, 
he  had  gone  to  the  office  of  the  defendant, 
where  a  discussion  arose  as  to  the  work  to  be 
done  and  the  time  to  which  the  agreements 
should  be  extended;  that  at  such  interview 
vbe  plaintiff  had  produced  a  form  of  exten- 


sion which  he  himself  had  written  and  which 
Mr.  Smith,  acting  for  the  defendant,  agreed 
to  adopt;  that  this  tentative  form  was  left 
with  Mr.  Smith  as  the  basis  of  an  extension 
which  he  was  to  prepare  and  send  to  the 
plaintiff  and  Miss  Walker.  This  form  of  ex- 
tension reads  as  follows: 

"On  account  of  the  failure  of  the  Harbor  Busi- 
ness Blocks  Company  to  carry  ont  the  terms  of 
the  clause  named  in  said  contract,  to  wit:  *  *  * 
The  said  Harbor  Business  Blocks  Company 
hereby  extends  the  time  of  payment  as  follows 

  and  guarantees  that  it  will  within 

  months  from  date  plow  and  roll  all 

streets,  etc.,  at  its  expense  in  accordance  with 
the  terms  of  said  contract." 


This  document  was  neither  dated  nor  sign- 
ed. An  extension  in  substantially  the  lan- 
guage employed  In  the  above  form  was  pre- 
pared by  Mr.  Smith,  on  behalf  of  the  defend- 
ant, and  sent  to  the  plaintiff  and  his  sister, 
through  the  mails ;  the  plaintiff  having  given 
the  names  and  addresses  of  himself  and  Miss 
Walker  on  the  occasion  of  his  visit  to  the 
office  of  the  defendant  on  May  14, 1917. 

The  court  found  that  all  the  allegations  of 
the  complaint  were  untrue,  except  the  allega- 
tion as  to  the  corporate  existence  of  the  de- 
fendant, and  stated  as  a  conclusion  of  law 
that  the  plaintiff  take  nothing  In  this  action, 
and  the  defendant  Is  entitled  to  Judgment 
against  the  plaintiff  for  its  costs. 

[1,2]  1.  The  respondent  contends  that  the 
decision  of  the  trial  court  can  be  upheld  up- 
on the  ground  that  the  demand  for  the  deeds 
to  the  lots,  together  with  their  Improvement, 
was  premature,  and  also  that  appellant  had 
no  right  to  sue  until  after  June  1,  1917.  We 
think  that  the  position  thus  taken  by  the 
respondent  cannot  be  maintained.  It  Is  clear, 
from  the  record  before  us,  that  the  defendant 
corporation,  through  its  president  and  man- 
ager, had  notified  the  plaintiff  and  his  assign- 
or that  it  would  be  impossible  to  put  in  the 
improvements  according  to  the  terms  of  the 
agreement  within  the  time  specified.  This 
was  tantamount  to  a  declaration  on  the  part 
of  the  president  that  the  corporation  could 
not  and  would  not  perform  its  obligation  un- 
der the  contract  within  the  time  prescribed 
therein.  Such  being  the  case,  It  was  not  nec- 
essary for  the  plaintiff  to  defer  bringing  his 
action  until  the  full  time  had  expired  during 
which  the  defendant  might  have  made  the 
Improvements.  The  rule  Is  thus  laid  down  in 
7  Am.  &  Eng.  Encyc.  of  Daw  (2d  Ed.)  at  page 
150: 

"The  failure  or  refusal  to  perform  an  obliga- 
tion assumed  expressly  or  by  implication,  or  the 
voluntary  abandonment  of  the  contract,  releases 
the  obligee  from  the  duty  of  making  demand,  and 
performance  or  tender,  and  justifies  him  in 
abandoning  the  contract  without  waiting  until 
the  contract  period  expires,  and  gives  him  im- 
mediate right  of  action  for  the  breach  and  to 
rescind." 
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See,  also,  Wolf  v.^  Marsh,  64  Cftl.  228; 
Burks  v.  Davies,  86  Cal.  113,  24  Pac.  613,  20 
Am.  St  Rep.  213 ;  Cabrera  v.  Payne,  10  Cal. 
App.  678,  103  Pac.  176. 

2.  Respondent  contends,  also,  that  the  find- 
ing of  the  court,  which  Is,  in  effect,  that  the 
defendant  was  not  indebted  to  the  plaintiff 
at  the  time  specified  in  the  complaint,  can  be 
upheld  on  the  ground  that  a  new  agreement 
had  been  entered  Into  between  the  parties  on 
or  about  May  17,  1917,  whereby  the  perform- 
ance of  the  mutual  obligations  under  the  orig- 
inal contract  was  extended  for  a  period  of 
two  years.  In  support  of  this  contention  the 
respondent  relies  on  the  fact  that  the  plain- 
tiff went  to  the  office  of  the  defendant  cor- 
poration on  May  17,  1917,  and  left  the  tenta- 
tive draft  for  an  extension  of  time,  which  we 
have  set  out  above,  and  which  Mr.  Smith  us- 
ed as  a  basis  for  the  letters  which  were  sent 
to  the  plaintiff  and  his  assignor  on  that  day. 
This  transaction,  respondent  argues,  furnish- 
ed sufficient  evidence  upon  which  the  trial 
court  might  have  based  a  finding  that  the 
minds  of  the  parties  had  met  and  that  the 
new  contract  had  been  entered  into  between 
them. 

Without  going  into  the  realm  of  specula- 
tion as  to  what  the  trial  court  might  have 
done  It  Is  sufficient  to  point  out  that  the 
court  did  not  as  a  matter  of  fact  make  such 
a  finding.  But  even  if  the  trial  court  had 
concluded  that  a  new  contract  had  been  en- 
tered Into  between  the  parties,  such  a  finding 
could  not  be  upheld.  Section  1098  of  the  Civil 
Code  provides  that — 

"A  contract  in  writing  may  be  altered  by  a 
contract  in  writing,  or  by  an  executed  oral 
agreement,  and  not  otherwise." 

The  evidence  shows,  without  conflict,  that 
a  new  contract  was  not  entered"  Into  between 
the  parties  whereby  the  terms  of  the  original 
contract  were  altered.  Nor  was  there  an  "ex- 
ecuted oral  agreement."  While  there  Is  a 
conflict  in  the  evidence  as  to  whether  there 
was  an  executory  oral  agreement  that  there 
should  be  an  extension  of  time  for  both  par- 
ties to  perform  under  the  contract,  the  trial 
court  made  no  finding  on  this  point,  and  even 
if  this  conflict  should  be  resolved  in  favor  of 
the  defendant  such  a  finding  would  avail  the 
defendant  nothing,  since  the  alleged  agree- 
ment was  for  a  period  of  two  years. 

[3]  Subdivision  1  of  section  1624,  Civil 
Code,  and  subdivision  1  of  section  1973,  Code 
of  Civil  Procedure,  provide  that  a  contract 
which  by  its  terms  is  hot  to  be  performed 
within  a  year  from  the  making  thereof  is 
invalid,  unless  a  note  or  memorandum  there- 
of be  in  writing  and  subscribed  by  the  party 
to  be  charged.  While  it  may  be  conceded 
that  the  proposed  form  of  extension  which 
was  left  by  plaintiff  at  the  office  of  the  de- 
fendant on  May  17,  1917,  was,  In  the  con- 
templation of  the  statute  of  frauds,  such  a 
memorandum,  it  is  clear,  nevertheless,  that 
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it  does  not  meet  the  requirements  of  the  stat- 
ute, for  the  reason  that  It  was  not  signed 
by  the  party  to  be  charged. 

[4,  6]  3.  Respondent  contends  further  that 
the  plaintiff  and  his  assignor  waived  the  time 
of  performance  of  the  work  on  the  part  of 
the  defendant  That  the  conditions  of  a  con- 
tract in  writing  may  be  waived  orally  is  too 
well  established  to  require  citation  of  author- 
ity. .  But  the  record  before  us  establishes  the 
fact  bjr  uncontradicted  testimony  that  the 
plaintiff  and  his  assignor  did  not  waive  the 
performance  of  the  work  of  improvement  on 
the  part  of  the  defendant  There  is  a  con- 
flict in  the  testimony  as  to  what  conversation 
took  place  between  the  plaintiff  and  Mr. 
Smith  on  the  two  occasions  that  the  former 
visited  the  office  of  the  defendant.  But  the 
point  in  the  proceedings  about  which  there 
is  no  conflict  and  the  element  which  we  think 
is  determinative  of  the  whole  matter,  is  that 
the  letters  which  were  addressed  to  the 
plaintiff  and  his  assignor  on  the  two  occasions 
proposing  an  extension  of  time  were  on  each 
occasion  promptly  repudiated  and  rejected 
by  them.  It  cannot  therefore,  be  said  that 
the  plaintiff  and  his  assignor  agreed  to  an 
extension  of  time  or  waived  the  performance 
of  the  work  to  be  done  by  the  defendant 

[6,  7]  4.  Another  point  urged  by  respondent 
in  support  of  the  action  of  the  trial  court  in 
the  premises  Is  that  the  plaintiff  has  mistak- 
en his  remedy  In  that  the  alleged  cause  of  ac- 
tion is  properly  one.  for  damages,  and  not  one 
for  reclssiqn,  for  the  reason  that  the  agree- 
ment to  put  in  improvements  is  an  Independ- 
ent covenant,  not  going  to  the  root  of  the  con- 
tract Respondent  has  cited  a  number  of 
cases  in  support  of  this  contention,  and  it 
must  be  conceded  to  be  elementary  that — 

"Where  the  stipulation  does  not  go  to  the 
root  of  the  contract  so  that  a  failure  to  perform 
it  would  render  the  performance  of  the  rest  of 
the  contract  a  thing  different  in  substance  from 
what  was  contracted  for,  there  is  ordinarily  not 
such  a  breach  as  will  authorize  an  abandonment 
of  the  contract  by  the  other  party.  Neither  is 
there  a  fatal  breach  in  cases  where  the  non- 
performance of  one  of  the  conditions  does  not 
materially  impair  the  benefit  from  the  perform- 
ance of  the  others  and  the  loss  occasioned  by 
the  breach  of  the  particular  condition  is  capable 
of  compensation  in  damages."  8  Elliott  on  Con- 
tracts, i  2046,  p.  230. 

In  all  of  the  cases  relied  on  by  respondent 
in  support  of  the  contention  that  the  cove- 
nant the  breach  of  which  is  complained  of 
herein,  comes  within  the  rule  just  quoted, 
the  courts  have  construed  the  stipulations  in- 
volved as  being  independent  and  not  depend- 
ent or  concurrent  Section  16S9,  Civil  Code, 
provides  that  a  party  to  a  contract  may  re- 
scind it  "if,  through  the  fault  of  the  party  as 
to  whom  he  rescinds,  the  consideration  for  his 
obligation  falls,  In  whole  or  in  part,"  and  also 
"if  such  consideration,  before  It  is  rendered 
to  him,  fails  In  a  material  respect  from  any 
cause."  In  Blahnik  v.  Small  Farms  Improve- 
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ment  Co.,  184  Pac.  601,  where  an  action  was 
brought  to  rescind  a  contract  for  the  pur- 
chase of  land  on  the  ground  that  the  vendor 
had  breached  the  covenant  which  provided 
that— 

"The  seller  agrees  that  it  will  have  the  roads 
in  said  division  R  constructed  during  the  fall 
of  1913  after  the  rains,  or  when  the  ground  is 
able  to  be  worked,  and  construct  the  necessary 
bridges." 

The  identical  point  was  there  raised  which 
is  now  under  consideration  here.  In  passing 
upon  the  point,  Mr.  Justice  Shaw,  speaking 
for  the  court,  said: 

"The  contract  shows  that  in  consideration  of 
the  price  to  be  paid  the  plaintiffs  were  to  have 
the  lots  described,  with  roads  constructed  lead- 
ing thereto  for  access  and  egress.  That  the 
roads  were  a  material  part  of  the  consideration 
which  they  were  to  receive  it  apparent.  The 
complaint  alleges  that  the  defendant  failed  and 
refused  to  render  this  consideration  within  the 
time  fixed  in  the  contract.  That  part  of  the 
consideration  had  failed  through  the  defendant's 
fault.  Where  the  consideration  fails  in  whole 
or  in  part  through  the  fault  of  the  party  whose 
duty  it  is  to  render  it,  the  other  party  may  re- 
scind.  Civ.  Code,  i  1689."   (Italics  ours.) 

Construing  the  contract  herein  as  a  whole, 
we  are  of  the  opinion  that  the  consideration 
for  which  the  plaintiff  and  his  assignor 
agreed  to  pay  the  sums  specified  was  the  lots 
improved  according  to  the  terms  of  the  con- 
tract. While  It  appears  from  the  testimony 
of  Mr.  Smith  that  a  large  part  of  the  work 
had  been  done;  that  all  of  the  streets  In  the 
tract  had  been  opened  and  that  the  plowing, 
rolling  and  grading  bad  been  done  thereon; 
that  there  had  been  constructed  "a  main  sew- 
er for  two  blocks  down  Twenty-Third  street, 
and  all  the  laterals  In  the  upper  part  of  the 
tract  surrounding  this  entire  block  In  which 
the  lots  are  located";  and  that  these  sew- 
ers were  connected  with  an  outlet.  He  al- 
so testified  on  cross-examination  that  there 
was  a  large  part  of  the  work  which 
had  not  been  done,  namely,  that  there  had 
been  no  water  pipes,  sidewalks,  or  curb- 
ing put  In.  It  Is  thus  apparent  that  there 
was  a  failure  of  the  consideration  of  the  ob- 
ligation to  pay  to  the  extent  that  the  lots 
were  less  valuable  without  the  Improvements 
than  with  them;  also  that  It  was  a  failure 
of  the  consideration  "in  a  material  respect" 
before  It  was  rendered — that  is  to  say,  before 
the  title  was  conveyed.  The  cost  of  these 
improvements  would  certainly  amount  to  a 
considerable  sum,  and  the  value  such  im- 
provements would  add  to  the  lots  must  be 
presumed  to  be  a  material  part  of  the  consid- 
eration to  the  vendees. 

[I]  Furthermore,  we  think  that  the  agree- 
ment to  put  in  the  improvements  was  a  con- 
dition concurrent  with  the  agreement  to 
make  payment  of  the  last  Installment.  As 
we  have  seen,  the  latter  was  to  be  made  with- 


in 42  months  from  the  date  of  the  contract 
The  seller  was  given  the  same  length  of  time 
to  complete  the  Improvements.  Fairly  con- 
strued, It  must  be  held  that  the  final  payment 
of  the  purchase  price  and  the  completion  of 
the  work  were  due  on  the  same  day. 
The  Judgment  Is  reversed. 

We  concur:  ANGEIXOTTI,  O.  J. ;  OLNEY, 
J.;  J.  SHAW,  J.;  LENNON,  J.;  WIDBUR,  J. 


KAUFMANN  v.  NEW  YORK  LIFE  INS.  CO. 
(Civ.  2977.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 2,  California.    Nov.  17,  1919.  Rehear- 
ing Denied  Dec.  16,  1919.) 

1.  Death  «=>2(3)  —  Presumption  from  ab- 
sence REBUTTABLE. 

The  presumption  of  death  based  on  seven 
years'  absence  is  controvertible,  and  may  be 
rebutted  by  proof  of  facts  and  circumstances 
sufficient  to  overcome  it 

2.  Death  «3=>4— Finding  of  diligent  in- 
quiry TO  ESTABLISH  PRESUMPTION  OF  DEATH 
Or  ABSENTEE  SUSTAINED  BT  EVIDENCE. 

Evidence  of  diligent  inquiry  to  establish 
presumption  of  insured's  death,  arising  from 
seven  years'  absence,  held  sufficient  to  sustain 
court's  finding  that  such  inquiry  was  made. 

3.  Appeal  and  error  <S=>1010(1>— Findings 

BASED  ON  EVIDENCE  NOT  DISTURBED  ON  AP- 
PEAL. 

Where  the  trial  court  has  found  on  an  Issue 
and  there  is  some  evidence  to  support  it  the 
finding,  if  sound  as  a  matter  of  law,  will  not  be 
disturbed  on  appeal. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Daniel  C.  Deasy, 
Judge. 

Action  by  Mary  Kaufmann  against  the 
New  York  Life  Insurance  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

McCutchen,  Wlllard,  Mannon  ft  Greene,  of 
San  Francisco,  for  appellant 

Sullivan  ft  Sullivan  and  Theo.  J.  Roche,  of 
San  Francisco,  for  respondent 

NOTJRSE,  J.  This  is  an  appeal  from  a 
judgment  in  favor  of  plaintiff  and  against 
the  defendant  on  a  policy  of  life  Insurance 
issued  by  the  defendant  to  plaintiff's  hus- 
band, who  It  Is  claimed  was  presumed  to  be 
dead  because  not  heard  from  In  seven  years. 
The  defendant  denied  the  death  of  the  in- 
sured and  the  receipt  of  proofs  of  death. 

The  evidence  in  support  of  the  allegations 
of  the  complaint  was  that  plaintiff  and  the 
Insured  were  married  in  1903,  and  lived  to- 
gether in  harmony  until  1909,  when,  without 
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plaintiff's  knowledge,  her  husband  withdrew 
all  of  the  money  deposited  to  his  credit  in 
certain  savings  banks  in  San  Francisco.  He 
failed  to  come  home  for  his  lunch  on  that  day, 
as  was  his  custom,  and  plaintiff  has  not  heard 
from  him  since.  A  letter  dated  the  same 
day,  and  received  by  plaintiff  on  the  day  fol- 
lowing, bade  her  good-by  in  the  following 
terms: 

"Good  by  I  am  gone  can't  stand  it  any  longer 
I  am  so  nervous  and  can't  rest  must  find  reliefe 
I  don't  care  what  become  of  me  My  Life  is  not 
worth  living  any  longer  *  *  *  Good  by  Dear 
Mary  and  Got  bless  yon  for  yon  are  a  good 
true  Weman  and  believe  me  I  have  been  true 
to  you  and  always  tried  to  make  a  good  com- 
fortable living  for  you  but  I  can  not  stand  this 
strain  any  longer  Good  by  Got  bless  you  Tour 
loving  Husband  E.  Kaufmann." 

Soon  after  the  disappearance  plaintiff  and 
one  other  reported  the  fact  to  the  manager  of 
the  defendant  company  and  were  assured*  by 
htm  that  the  defendant  would  make  a  search 
for  the  Insured.  A  detective  employed  by  the 
company  was  assigned  to  that  work.  A  num- 
ber of  witnesses  who  had  known  the  Insured 
in  his  lifetime  were  produced  at  the  trial. 
They  all  testified  that  they  had  heard  noth- 
ing of  him  since  his  disappearance.  The 
complaint  was  filed  in  June,  1918,  more  than 
nine  years  after  the  date  of  the  disappear- 
ance. Ample  proof  was  made  of  the  receipt 
of  proofs  of  Heath,  based  upon  the  presump- 
tion. The  only  points  urged  upon  appeal 
are:  (1)  That  the  circumstances  surrounding 
the  disappearance  may  be  inquired  into  to  re- 
but the  controvertible  presumption  of  death 
of  a  person  not  heard  from  In  seven  years; 
and  (2)  diligent  Inquiry  must  be  made  to  es- 
tablish the  presumption  of  death  of  a  person 
not  heard  from  in  seven  years. 

[1]  (1)  The  first  point  raised  is  conceded 
by  respondent,  as  it  may  well  be,  without 
having  any  effect  upon  the  judgment  The 
presumption  of  death,  based  upon  seven 
years'  absence,  is  a  controvertible  one,  and 
may  be  rebutted  by  proof  of  facts  and  cir- 
cumstances sufficient  to  overcome  it  No 
such  facts  are  in  evidence  in  this  case,  and 
the  court  did  not  deny  appellant  the  opportu- 
nity to  make  proof  of  such  facts  If  any  ex- 
isted. 

[2, 3]  (2)  It  may  be  conceded  for  the  pur- 
pose of  this  opinion  that  diligent  inquiry 
must  be  made  to  establish  this  presumption 
of  death.  Here  the  trial  court  found  that 
such  diligent  inquiry  had  been  made.  When 
respondent  rested  her  case  appellant  offered 
no  evidence.  The  facts  as  outlined  above 
show  that  some  inquiry  was  made.  Whether 
such  inquiry  was  diligent  depends  upon  all 
the  facts  and  circumstances  of  the  case.  Re- 
spondent testified  that  she  did  make  inquiry, 
and  detailed  some  instances  where  such  in- 
quiry was  made.  The  trial  court,  having  be- 


fore it  the  evidence  of  this  inquiry,  could 
properly  determine  whether  it  was  diligent 
Though  the  testimony  upon  the  issue  may 
be  meager  or  insufficient  in  itself,  the  evi- 
dence consists  of  such  testimony  and  all  legal 
presumptions  and  inferences  which  may  be 
drawn  upon  the  issue  tendered.  Where  the 
trial  court  has  found  upon  the  Issue  and 
there  is  some  evidence  to  support  It  the  find- 
ing, If  sound  as  a  matter  of  law,  will  not  be 
disturbed  on  appeal. 
The  judgment  is  affirmed. 


We  concur: 
TAIN,  J. 


LANQDON,  P.  J.;  BRIT- 


PEOPLE  v.  BRESHI  et  aL  (Or.  479.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia. Nov.  17,  1919.) 

1.  Criminal  law  <fc=>240— Commitment  fob 

BOBBKBT    INCLUDES    COMMITMENT   FOB  AT- 


When  defendants  were  held  by  the  commit- 
ting magistrate  for  the  crime  of  robBery,  they 
were'  held  also  for  the  crime  of  attempt  to 
commit  the  offense;  the  lesser  being  Included 
in  the  greater.  . 

2.  Criminal  law  <e=>230— Pbeliminabt  ex- 
amination SUFFICIENT. 

Preliminary  examination  of  defendants  for 
robbery  held  a  substantial  compliance  with  Pen. 
Code,  §  868,  requiring  that  defendant  be  taken 
before  the  nearest  magistrate,  that  depositions 
and  warrant  with  return  indorsed  be  delivered 
to  him,  and  that  the  magistrate  then  proceed 
as  on  a  warrant  issued  by  himself. 

3.  Criminal  law  <8=>868(1)— Motion  in  ab- 
lest GOES  ONLY  TO  SUFFICIENCY  OF  INFOR- 
MATION OB  JURISDICTION. 

A  motion  in  arrest  of  judgment  goes  only  to 
the  sufficiency  of  the  information  to  state  a  pub- 
lic offense,  or  to  the  jurisdiction  of  the  trial 
court. 

4.  Criminal  law  <g=»274— No  abuse  of  dis- 
cretion IN  REFUSAL  TO  PERMIT  WITHDRAW- 
AL OF  FLEA  OF  GUILTY  OF  ATTEMPT  AFTER 
PLEA  OF  GUILTY  OF  OFFENSE  ITSELF. 

Refusal  of  trial  court  to  permit  defendants 
to  withdraw  their  pleas  of  guilty  of  an  attempt 
to  commit  robbery  held  not  an  abuse  of  its  dis- 
cretion, in  view  of  the  court's  great  considera- 
tion and  care  for  all  rights  of  defendants,  who 
first  pleaded  guilty  of  robbery,  were  allowed  to 
withdraw  that  plea  and  pleaded  not  guilty,  then 
withdrew  such  plea  and  pleaded  guilty  of  at- 
tempt 

Appeal  from  Superior  Court  Placer  Coun- 
ty; J.  B.  Prewett  Judge. 

Dlno  Breshl,  Thomas  Ltttlejohn,  and  Joe 
Caneva  were  convicted  of  robbery,  and  Ltt- 
tlejohn and  Caneva  appeal.  Affirmed. 
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W.  C.  Cavltt,  of  San  Francisco,  for  appel- 
lants. 

U.  83.  Webb,  Atty.  Gen.,  and  J.  Chas. 
Jones,  Deputy  Atty.  Gen.,  for  the  People. 

ELLISON,  Presiding  Judge  pro  tern.  The 
defendants  above  named  were  Jointly  charg- 
ed by  information  filed  by  the  district  attor- 
ney of  Placer  county,  state  of  California,  of 
the  crime  of  robbery,  alleged  to  have  been 
.  committed  upon  one  Henry  Wortell,  by  tak- 
ing from  his  person  by  means  of  force  and 
intimidation  the  sum  of  $185,  lawful  money 
of  the  United  States.  To  this  information 
the  defendant  Dlno  Breshi  pleaded  guilty 
and  was  sentenced  to  imprisonment  in  the 
state  prison.  The  defendants  Thomas  Lit- 
tlejohn  and  Joe  Caneva  pleaded  guilty  to  the 
offense  of  an  attempt  to  commit  robbery, 
which  plea  was  accepted  by  the  court,  and 
they,  too,  were  sentenced  to  a  term  ,  in  the 
state  prison. 

The  defendants  Littlejohn  and  Caneva  ap- 
peal from  the  judgment  and  for  reversal 
claim: 

d)  That  they  have  never  been  examined 
and  committed  for  the  crime  of  an  attempt 
to  commit  robbery,  and  therefore  that  the 
plea  of  guilty  to  such  an  offense  is  a  nullity ; 
(2)  that  the  proceedings  in  the  justice  court 
at  the  preliminary  examination  were  illegal, 
because,  as  claimed,  the  defendants  were  not 
properly  arraigned  and  sufficiently  Informed 
of  their  rights,  and  upon  this  ground  in  the 
superior  court  a  motion  was  made  in  arrest 
of  judgment  and  denied ;  (3)  that  the  court 
abused  its  discretion  in  not  permitting  the 
defendants  Littlejohn  and  Caneva  to  with- 
draw their  plea  of  guilty  of  an  attempt  to 
commit  robbery  and  permit  them  to  enter  a 
plea  of  not  guilty  and  go  to  trial  before  a 
Jury. 

I.  Section  1150  of  the  Penal  Code  provides 
that  the  Jury  may  find  a  defendant  guilty  of 
any  offense  the  commission  of  which  is  nec- 
essarily Included  in  that  of  which  he  Is 
charged,  or  of  an  attempt  to  commit  the 
offense. 

[1]  When  the  defendants  were  held  by  the 
committing  magistrate  for  the  crime  of  rob- 
bery, they  were  held  also  for  the  crime  of 
an  attempt  to  commit  such  an  offense,  the 
lesser  being  included  in  the  greater.  In  Peo- 
ple v.  Ah  Lung,  2  Cal.  App.  278,  83  Pac.  296, 
it  is  said: 

"It  must  be  held  that  every  information  charg- 
ing a  public  offense  includes  an  attempt  to 
commit  the  crime  charged." 

[2, 3]  II.  The  record  shows  that  at  the 
preliminary  examination  the  court  used  the 
following  language  to  the  defendants: 

"The  Court:  You,  the  defendants,  are  in- 
•structed  and  advised  that  you  are  entitled  to 
counsel  at  every  stage  of  these  proceedings; 
that  you  are  not  required  to  talk,  or  make  any 
statement,  or  take  the  witness  stand  as  a  wit- 


ness, but  you  may  take  the  witness  stand,  how- 
ever, and  if  you  do  you  will  be  subject  to  cross- 
examination  by  the  district  attorney  and  also 
by  the  court.  You  may  call  such  witnesses  to 
testify  on  your  behalf  as  you  may  desire.  Have 
you  an  attorney? 

"Defendants:  No,  sir." 

"The  examination  was  then  proceeded  with, 
and  the  defendants  held  to  answer  to  the  superi- 
or court  on  the  charge  of  robbery." 

This  was  in  substantial  compliance  with 
section  858  of  the  Penal  Code.  But  if  the 
fact  were  otherwise,  a  motion  in  arrest  of 
judgment  only  goes  to  the  sufficiency  of  the 
information  to  state  a  public  offense  or  to 
the  Jurisdiction  of  the  court.  No  point 
seems  to  have  been  made  by  counsel  In  this 
case  that  the  information  filed  against  the 
■defendants  does  not  in  all  particulars  state 
facts  sufficient  to  •  constitute  the  crime  of 
robbery.  The  motion  in  arrest  of  judgment 
wfls  properly  denied, 

[4]  III.  The  court  did  not  abuse  its  dis- 
cretion in  refusing  to  permit  the  defendants 
to  withdraw  their  plea  of  guilty  of  an  at- 
tempt to  commit  the  crime  of  robbery.  A 
brief  reference  to  what  occurred  in  the  su- 
perior court  in  the  matter  of  the  plea  of  the 
defendants  will  be  sufficient  to  show  that 
the  court  acted  with  the  greatest  considera- 
tion and  care  for  all  their  rights. 

The  record  shows  that  on  April  14,  1919, 
the  defendants  appeared  in  *  the  superior 
court  for  arraignment  After  the  informa- 
tion had  been  read  to  them,  the  court  asked 
each  of  the  defendants  if  he  had  a  lawyer, 
and  received  a  negative  answer.  Each  was 
asked  if  he  wanted  one,  and  each  replied  no. 
They  were  then  asked  if  they  were  ready  to 
plead  guilty  or  not  guilty,  and  each  answer- 
ed that  he  pleaded  guilty.  Upon  being  told 
by  the  court  that  they  were  entitled  to  have 
the  matter  of  pronouncing  sentence  put  off 
for  a  time,  each  expressed  a  desire  to  have 
the  matter  then  disposed  of.  The  defend- 
ants were  then  called  to  the  witness  chair 
separately,  and,  without  being  sworn,  were 
questioned  by  the  court  at  considerable 
length  about  their  antecedents,  age,  place  of 
birth,  residence  in  the  state,  and  the  facts 
connected  with  the  commission  of  the  of- 
fense with  which  they  were  charged.  The 
defendants,  in  effect,  stated  that,  while  they 
pleaded  guilty  to  the  crime  of  robbery,  they 
were  not  guilty,  and  made  some  other  re- 
marks along  those  lines. 

After  the  conclusion  of  this  examination 
of  the  defendants,  which  was  quite  lengthy, 
the  court,  of  its  own  initiative,  and  without 
any  suggestion  therefor  from  the  defend- 
ants, or  either  of  them,  said: 

"I  will  put  the  matter  off  until  10  o'clock  to- 
morrow. You  can  make  up  your  minds  between 
now  and  10  o'clock  to-morrow  whether  you  want 
to  withdraw  your  plea  of  guilty  or  not  I  want 
to  say  to  you,  if  you  did  not  commit  the  rob- 
bery, of  course  you  should  not  plead  guilty.  If 
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you  did  commit  it,  it  is  your  own  affair  whether  - 
you  plead  guilty  or  not;  and,  if  yon  want  to 
withdraw  your  plea  by  10  o'clock  to-morrow,  I 
will  permit  you  to  do  so,  and  then  you  can  stand 
trial." 

On  the  next  day,  after  some  remarks  be- 
tween the  court  and  the  defendants,  the 
court  said: 

"You  can  both  withdraw  your  pleas  of  guilty 
and  tender  pleas  of  not  guilty,  if  you  desire." 

Whereupon  both  defendants  withdrew 
their  pleas  of  guilty,  and  each  entered  a 
plea  of  not  guilty  to  the  offense.  The  court 
thereupon  sent  for  an  attorney,  Mr.  Slade, 
and  upon  his  appearance  appointed  him  as 
an  attorney  to  defend  the  two  defendants. 
They  retired  to  an  adjoining  room  for  con- 
sultation, and,  upon  their  return  to  the 
courtroom,  the  court,  with  the  approval  of 
Mr.  Slade,  appointed  Friday,  April  18th,  as 
the  time  for  trial,  and  a  Jury  was  ordered 
to  appear  at  that  time.  On  Thursday,  April 
17th,  the  defendants  and  their  attorney,  Mr. 
Slade,  appeared  in  court,  and  Mr.  Slade  in- 
formed the  court  that,  after  an  examination 
of  the  record  made  in  the  justice's  court  at 
the  preliminary  examination,  he  wished  to 
withdraw  their  plea  of  not  guilty  of  rob- 
bery, and  that  each  desired  to  enter  a  plea 
of  guilty  of  an  attempt  to  commit  robbery. 
Mr.  Slade  also  stated  to  the  court  that,  in 
view  of  the  record  at  the  preliminary  exam- 
ination and  subsequent  arraignment  be- 
fore the  said  superior  court,  a  trial  would 
be  practically  without  hope  of  a  favorable 
verdict  for  the  defendants.  Said  defendants, 
upon  being  asked  by  the  court  if  they  de- 
sired to  plead  guilty  of  an  attempt  to  com- 
mit robbery,  assented  thereto.  Said  plea 
was  entered,  and  the  court  thereupon  ad- 
journed until  April  18th,  at  10  o'clock,  to 
permit  the  Introduction  of  a  witness  on  be- 
half of  each  defendant 

On  the  ensuing  day,  April  18.  1919.  the 
defendants  appeared  before  the  court,  and 
Mr.  W..  A.  Cavitt  appeared  as  counsel  for 
the  defendant  Llttlejohn,  and  moved  the 
court  for  permission  to  withdraw  the  plea 
of  guilty  of  an  attempt  to  commit  robbery 
and  enter  a  plea  of  not  guilty  of  an  attempt 
to  commit  robbery.  Mr.  Slade  made  a  like 
motion  on  behalf  of  Mr.  Caneva.  The  court 
stated  there  had  already  been  three  pleas 
Interposed  in  the  action  and  there  would 
have  to  be  something  presented  to  the  court 
to  convince  the  court  that  the  defendants 
were  not  guilty,  or  that  there  was  quite  rea 
sonable  ground  for  questioning  their  inno- 
cence. The  court  said: 
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.  'The  defendants,  of  course,  have  not  a  right 
to  withdraw  a  plea  arbitrarily,  and  particularly 
not  after  having  tendered  three  pleas.  But  the 
court  would  even  for  a  fourth  time  permit  such 
procedure  if  in  the  interest  of  justice.  Now,  if 
the  defendant  has  witness  whose  testimony  he 
can  submit  to  the  court  tending  to  show  his 
innocence,  why  the  court  will  permit  the  with- 
drawal of  the  plea;  otherwise,  the  court  will 
deny  the  motion." 

After  a  discussion  between  the  court  and 
the  attorneys  relative  to  testimony  Intro- 
duced at  the  former  hearings  against  defend- 
ants, the  court  denied  the  motion  to  with- 
draw the  pleas  of  guilty  of  an  attempt  to 
commit  robbery,  stating  that  he  had  no  rea- 
sonable doubt  or  otherwise  that  defendants 
were  guilty.  An  exception  was  thereupon 
noted  by  the  attorney  for  the  defendant  Llt- 
tlejohn, and  the  court  proceeded  to  hear  tes- 
timony in  mitigation  of  sentence. 

An  application  also  was  made  by  the  de- 
fendants for  probation,  and  upon  which  tes- 
timony was  also  taken  by  the  court.  The 
application  for  probation  was  denied,  and 
the  defendants  sentenced  to  the  state  prison. 

A  bare  recital  of  the  above  facts  is  suffi- 
cient to  show  that  the  court  did.  not  abuse 
its  discretion  in  refusing  to  permit  the  de- 
fendants to  withdraw  their  plea  of  guilty  of 
an  attempt  to  commit  robbery. 

"It  is  wholly  within  the  discretion  of  the  court 
whether  a  plea  of  any  sort  may  be  withdrawn. 
Permission  may  always  be  granted,  but  unless 
an  abuse  of  discretion  is  shown,  the  refusal  of 
permission  to  withdraw  a  plea  is  not  error." 
12  Oyc.  350. 

It  is  contended  by  counsel  that  there  has 
been  an  abuse  of  discretion  in  this  case,  but 
a  thorough  perusal  and  study  of  the  entire 
record,  in  the  language  used  by  Justice  Hen- 
shaw,  in  People  v.  Miller,  114  Cal.  17,  45 
Pac.  968,  "not  only  falls  to  show  on  abuse  of 
discretion,  but,  to  the  contrary,  from  first 
to  last,  makes  manifest  that  the  trial  judge 
*  *  *  conducted  all  the  proceedings  with 
a  just  and  even  solicitous  regard  for  the 
defendant's  rights,  and  ruled  as  alone  it  was 
permissible  for  him  to  rule  under  the  facts 
before  him." 

An  examination  of  the  record  made  at  the 
preliminary  examination  and  of  the  testimo- 
ny taken  In  the  superior  court  upon  the 
hearing  of  the  various  matters  that  came 
up  during  the  arraignment  and  sentence  of 
the  defendants  amply  justified  the  court  in 
stating  that  there  was  no  reasonable  grounds 
for  questioning  the  guilt  of  the  defendants. 
The  judgment  Is  affirmed. 

We  concur:  BURNETT,  J.;  HART,  J. 
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MacINTOSH  v.  CHICAGO  ELECTRIC  MO- 
TOR CAR  CO.   (Civ.  2470.) 

(District  Court  of  Appeal,  Second  District,  Cali- 
fornia. Nov.  17,  1919.) 

Livery  stable  and  gabage  keepebs  c8=>6 — 
Evidence  insufficient  to  support  vebdiot 
fob  gabage  keeper  fob  labor  and  ma- 
TERIALS. 

In  an  action  by  a  garage  keeper  for  the  rea- 
sonable value  of  work  and  labor  done  and  ma- 
terials furnished,  evidence  held  insufficient  to 
support  a  judgment  for  plaintiff  in  the  amount 
entered  by  the  trial  court. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Fred  H.  Taft,  Judge. 

Action  by  Elsie  D.  Macintosh,  doing  busi- 
ness as  the  Washington  Street  Oarage  against 
the  Chicago  Electric  Motor  Car  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Reversed. 

Frank  W.  Wheeler,  of  Lob  Angeles,  for  ap- 
pellant. 

Perry  P.  Backus,  of  Los  Angeles,  for  re- 
spondent 

SHAW,  J.  In  this  action  the  court  found 
that  defendant  was  indebted  to  plaintiff  for 
the  reasonable  value  of  work  and  labor  done 
and  materials  furnished  at  the  defendant's 
special  instance  and  request,  In  the  sum  of 
$679.26.  In  accordance  with  such  finding, 
judgment  was  rendered  for  plaintiff,  from 
which  defendant  appeals,  claiming  the  find- 
ing is  hot  supported  by  the  evidence. 

Testimony  was  received  tending  to  prove 
that  plaintiff,  at  defendant's  request,  repair- 
ed an  electric  car,  the  reasonable  value  of 
which  service  was  $350;  upon  another  car, 
put  in  new  spring  bolts  and  glass,  the  value 
of  which  was  $5.25;  and  furnished  garage 
service  of  the  value  of  $81.60,  making  a  total 
of  $436.85.  In  addition  to  this  testimony, 
plaintiff  introduced  no  evidence  other  than 
some  memoranda  made  upon  loose  sheets  of 
paper,  duplicates  of  which  were  sent  to  de- 
fendant after  it  had  gone  ont  of  business,  and 
which  memoranda  were  made  at  or  about  the 
dates  shown  thereon.  No  proof  whatever  was 
made  that  the  so-called  charges  therein  ap- 
pearing were  reasonable,  nor  any  explanation 
made  as  to  the  meaning  of  the  entries,  with- 
out which  they  were  wholly  unintelligible. 
The  memoranda  are  headed,  "Chicago  Elec- 
tric Motor  Car  Co.,  3612  S.  Morgan  Street, 
Chicago,  Illinois,"  and  among  other  like  en- 
tries therein  is  the  following:  "Nov.  1,  7  Hub 
odometers,  held  for  credit,  $20.00,  140.00." 
This  Item  and  charge,  without  suggestion  or 
statement  of  its  meaning,  was  by  the  court  in- 
cluded as  a  part  of  the  Indebtedness  found 
due  to  plaintiff.  It  Is  impossible  to  under- 
stand why  defendant  should  be  charged  $140 


for  seven  hub  odometers  which  plaintiff  holds 
for  defendant's  credit.  There  Is  no  evidence 
whatever  that  defendant  is  indebted  In,  the 
sum  named  for  the  odometers,  to  plaintiff. 
Indeed,  we  are  justified  in  assuming  they 
were  by  defendant  consigned  to  plaintiff,  who 
held  them  subject  to  the  former's  order.  An- 
other item,  likewise  under  date  of  November 
1,  1914,  Is,  "Toilet  case  and  vase  shortage  on 
Model  142,  shipped  In  Dec.,  $17.00,"  with  the 
notation,  "Mr.  Penrose  Reed  can  tell  you 
about  it"  Another  charge  included  In  the 
amount  found  due  by  the  court  is,  under  the 
head  of  "Advertising  under  contract,"  $101.- 
98.  There  is  no  finding  that  any  contract 
existed  under  which  plaintiff  was  authorized 
to  charge  defendant  any  sum  for  advertising. 
Neither  is  there  any  allegation  In  the  com- 
plaint that  plaintiff  expended  any  money  for 
and  on  behalf  of  defendant  In  short,  in  the 
Jumbled  record  a  large  part  of  which  appears 
to  relate  to  another  action  upon  a  promissory 
note,  brought  by  a  plaintiff  other  than  a 
party  to  this  suit  and  against  defendants,  one 
of  whom  la  a  stranger  to  this  action,  we  find 
no  legal  proof  whatever  that  defendant  Is  in- 
debted to  plaintiff  in  any  sum  other  than  the 
$436.85,  notwithstanding  which  fact  the 
court,  upon  such  unwarranted  finding,  has 
rendered  Judgment  for  $679.26.  The  finding 
is  not  supported  by  the  evidence,  and  the 
judgment  is  therefore  reversed. 

We  concur:  CONRET,  P.  J.;  JAMES,  J. 


UNITED  STATES  FILM  CO.  T.  UNITED 
STATES  FIDELITY  &  GUARANTY  CO. 
(Civ.  2300.) 

(District  Court  of  Appeal,  Second  District  Di- 
vision L  California.  Nov.  8,  1919.) 

1.  Pleading  «=>248(D— Statement  of  new 

CAUSE  OF  ACTION  IN  AMENDED  COMPLAINT 
NOT  PERMISSIBLE. 

Amended  complaint  must  not  state  a  new 
and  distinct  cause  of  action  from  that  contained 
in  the  original  complaint 

2.  Appeal  and  error  €=>900  —  Rulings  of 
coubt  of  general  jurisdiction  presumed 

REGULAR. 

On  appeal  every  presumption  must  be  in- 
dulged in  favor  of  the  regularity  of  the  rulings 
of  a  court  of  general  jurisdiction. 

3.  Appeal  and  error  ®=»901  —  Appellant 
must  produce  record  showing  error  com- 
plained of. 

Appellant  complaining  of  errors  made  by 
the  trial  court  must  produce  a  duly  authenti- 
cated record  affirmatively  showing  alleged  error, 
otherwise  the  court  on  appeal  must  if  under 
any  circumstances  the  ruling  can  be  deemed 
correct  assume  that  such  condition  or  circum- 
stance was  made  to  appear. 


«=s>For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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4.  Appeal  and  ebrob  «=»907(8)— Ebbob  wot 
shown  bt  judgment  boll  will  hot  be 
considered  on  appeal  on  boll  alone. 

On  appeal  on  judgment  roll  alone,  where  ap- 
pellant claims  that  court  erred  in  permitting  re- 
spondent to  file  amended  complaint  setting  up 
a  new  cause  of  action,  court  will  assume  that 
appellant  consented  to  the  filing  thereof  where 
judgment  roll  does  not  show  objection  thereto, 
notwithstanding  there  Is  printed  in  the  tran- 
script a  copy  of  a  minute  order  showing  objec- 
tion ;  such  entry  being  no  part  of  the  judgment 
roll  under  Code  Civ.  Proc.  §  670,  and  therefore 
not  to  be  considered. 

5.  Appeal  and  ebbob  €=>883  —  Defendant 
consenting  to  filing  of  amended  com- 
plaint cannot  complain  thereof  on  ap- 
PEAL. 

Defendant  who  consents  to  the  filing  of  an 
amended  complaint  cannot  complain  on  appeal 
that  such  amended  complaint  set  up  a  new  cause 
of  action.' 

6.  Appeal  and  ebbob  «j=»1229,  1241  — 
Amount  specified  in  appeal  bond  be- 
'  covebable  on  appellant's  failure  to  de- 
liver property  as  directed  bt  judgment. 

Where  judgment  directed  defendant  to  de- 
liver certain  property  or  pay  specified  amount 
on  default  thereof,  defendant's  failure  to  deliver 
the  property  within  a  reasonable  time  after 
Supreme  Court  had  affirmed  the  judgment  and 
transmitted  remittitur  to  trial  court  consti- 
tuted a  breach  of  defendant's  undertaking  on  ap- 
peal requiring  defendants  to  obey  any  order  of 
appellate  court,  and  entitled  plaintiffs  to  re- 
cover the  amount  of  money  specified  in  the  un- 
dertaking to  be  paid  in  lieu  of  the  delivery  of 
the  property;  such  right  not  being  affected  by 
tender  of  the  property  during  a  trial  on  the  un- 
dertaking. 

Appeal  from  Superior  Court,  San  Diego 
County;  W.  A.  Sloane,  Judge. 

Action  by  the  United  States  Film  Company 
against  the  United  States  Fidelity  &  Guaran- 
ty Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

Patterson  Sprlgg,  of  San  Diego,  for  appel- 
lant. 

Lewis  K.  Kirby,  of  San  Diego,  and  Charles 
E.  Dow,  of  Los  Angeles,  for  respondent 

SHAW,  J.  In  an  action  brought  by  this 
plaintiff  against  one  J.  Arthur  Nelson,  the 
subject  of  which  was  the  right  to  the  posses- 
sion of  a  certain  moving  picture  film  en- 
titled "Slim  and  the  Mummy,"  valued  at  $1,- 
000,  the  court  rendered  a  judgment  requir- 
ing Nelson,  defendant  in  said  action,  to  de- 
liver the  same  to  plaintiff.  Defendant  appeal- 
ed from  the  judgment,  and,  for  the  purpose 
of  staying  execution  thereof,  procured  de- 
fendant herein  to  execute  an  undertaking  in 
the  sum  of  $1,000,  conditioned  as  required  by 
section  943,  Code  of  Civil  Procedure,  that  ap- 
pellant should  obey  any  order  of  the  appellate 
court  made  on  said  appeal.   The  judgment 


was  affirmed  and  the  remittitur  filed  with  the 
clerk  of  the  lower  court  on  March  28,  1916, 
notice  of  which  fact  was,  on  April  7,  1916, 
duly  given  to  defendant's  attorney  of  record. 
No  delivery,  however,  of  the  film  was  made, 
and  on  May  4,  1916,  plaintiff  demanded  of 
defendant  herein  payment  of  the  sum  of  $1,- 
000,  found  by  the  court  to  be  the  value  there- 
of, and  which  sum  defendant  by  said  under- 
taking agreed  to  pay  in  the  event  of  Nelson's 
failure  to  deliver  the  film.  In  the  absence 
of  such  delivery  and  payment  of  said  sum  so 
demanded  not  being  made,  plaintiff,  on  May  5, 
1916,  brought  this  action  to  recover  upon  the 
undertaking,  and  as  a  result  of  the  trial 
thereof  judgment  was  rendered  in  favor  of 
plaintiff,  from  which  defendant  has  appealed 
upon  the  judgment  roll  alone. 

[1]  The  chief  error  complained  of  is  that 
the  court  erred  in  permitting  plaintiff  during 
the  trial  to  file  an  amended  complaint,  over 
the  objection  of  defendant  that  the  undertak- 
ing declared  on  in  the  original  complaint  was 
a  different  undertaking  from  that  set  forth 
in  the  amended  complaint,  and  therefore  the 
last  complaint  stated  a  new  and  different 
cause  of  action  from  that  Involved  in  the 
original  complaint;  in  other  words,  that  the 
cause  of  action  set  forth  In  the  amended  com- 
plaint was  a  new  and  distinct  cause  of  ac- 
tion from  that  contained  In  the  original  com- 
plaint, a  course  of  procedure  which,  as  held 
in  Bowman  v.  Wohlke,  166  CaL  128, 135  Pac 
37,  Ann.  Cas.  1915B,  1011,  is  not  permissible. 

[2-6]  On  appeal  every  presumption  must  be 
indulged  in  favor  of  the  regularity  of  the 
rulings  of  a  court  of  general  jurisdiction. 
Hence,  where  an  appellant  complains  of  er- 
rors committed  by  the  trial  court,  it  devolves 
upon  him  to  produce  a  duly  authenticated 
record  affirmatively  showing  the  alleged  er- 
ror; otherwise  the  court  on  appeal  must,  if 
under  any  circumstances  the  ruling  could  be 
deemed  correct,  assume  that  such  condition 
or  circumstance  was  made  to  appear.  As 
stated,  the  appeal  is  on  the  judgment  roll 
alone,  and,  while  there  is  printed  in  the  tran- 
script a  copy  of  a  minute  order  showing  that 
defendant  objected  to  the  filing  of  the  amend- 
ed complaint,  such  minute  entry  is  no  part 
of  the  Judgment  roll  (Code  Olv.  Proc.  §  670), 
and,  since  the  alleged  erroneous  ruling  is  not 
authenticated  as  required  by  law,  we  cannot 
review  the  error  predicated  thereon  for  the 
purpose  here  invoked  by  appellant.  Nolte  v. 
Nolte,  29  CaL  App.  126, 164  Pac.  873 ;  De  Ped- 
rorena  v.  Hotchkiss,  95  Cal.  636,  30  Pac.  787. 
In  the  absence  of  any  record  showing  that 
defendant  objected  to  the  filing  of  the  amend- 
ed complaint,  we  must  assume,  for  aught  that 
appears  to  the  contrary,  that  defendant  in 
express  terms  consented  to  the  filing  thereof, 
in  which  case,  conceding  that  without  such 
assent  the  court  erred,  it  is  in  no  position  to 
complain. 
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[8]  As  stated,  the  defendant  In  the  suit  of 
this  plaintiff  against  Nelson  was  notified  on 
April  7,  1916,  that  the  Supreme  Court  had 
affirmed  the  judgment  from  which  the  appeal 
was  prosecuted,  and  transmitted  the  remitti- 
tur therein  to  the  clerk  of  the  trial  court 
The  failure  within  a  reasonable  time  to  de- 
liver the  film  as  required  by  the  judgment 
constituted  a  breach  of  the  undertaking  and 
agreement  contained  therein  for  such  condi- 
tional delivery,  for  which  breach  plaintiff 
was  entitled  to  recover  the  sum  thereby  fixed 
by  the  court  as  the  value  of  the  property. 
The.  court  found  that  not  until  July  12,  1916, 
and  after  the  commencement  of  this  action 
and  during  the  progress  of  the  actual  trial 
thereof,  was  a  delivery  tendered,  and  that 
such  delay  in  delivering  the  film  was  without 
excuse  or  justification.  Plaintiff's  right  to 
recover  the  amount  of  money  specified  in  the 
undertaking  to  be  paid  in  lieu  of  the  delivery 
of  the  property  so  ordered  was  unaffected  by 
the  tender  thereof  made  during  the  trial. 

There  is  no  merit  in  appellant's  contention 
that  plaintiff  in  its  action  should  have  sued 
for  a  delivery  of  the  personal  property,  rather 
than  for  the  amount  specified  in  the  under- 
taking. 

The  judgment  is  affirmed. 

We  concur:  CONRET,  P.  J.;  JAMES,  J. 


ROSENBERG  et  al.  v.  ROGERS.  (Civ.  2021.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.  Nov.  7,  1919.   Hearing  Denied  by 
Supreme  Court  Jan.  6,  1920.) 

1.  Contracts  <s=>  10(4)— Buyer's  option  as  to 
accepting  defective  goods  not  void  tor 
lack  of  mutuality  where  part  of  con- 
tract supported  by  consideration. 

Option  given  to  buyer  by  fig  crop  sale  con- 
tract to  accept  or  reject  defective  figs  was  not 
void  for  lack  of  mutuality,  being  part  of  the 
entire  contract,  which  was  supported  by  mutual 
promises  and  a  money  consideration. 

2.  Sales  <&=>  71(4)— Obligation  to  deliver 
entire  crop  bold  not  affected  by  buyer's 
right  to  reject  defective  portion. 

Seller  of  "entire  crop  of  figs"  to  be  grown 
under  contract  requiring  seller  to  deliver  crop 
free  from  defective  figs  in  merchantable  condi- 
tion, and  making  it  optional  with  buyer  to  re- 
ject defective  figs,  required  seller  to  tender  the 
defective  as  well  as  the  good  figs. 

Appeal  from  Superior  Court,  Merced  Coun- 
ty; E.  N.  Rector,  Judge. 

Action  by  Abraham  Rosenberg,  Adolph 
Rosenberg,  and  Max  L.  Rosenberg,  doing  bus- 
iness under  the  firm  name  and  style  of  Ros- 
enberg Bros.  &  Co.  against  S.  M.  Rogers, 


sometimes  known  as  Hattie  I*  Rogers.  Judg- 
ment for  defendant,  and  plaintiffs  appeal. 
Reversed. 

T.  W.  Ward,  of  Merced,  for  appellants. 
F.  W.  Henderson,  of  Merced,  for  respond' 
ent 

ELLISON,  Presiding  Judge  pro  tern.  On 
the  29th  day  of  January,  1918,  the  parties 
hereto  entered  into  a  written  contract  for 
the  sale  of  a  crop  of  figs,  the  property  of  the 
defendant,  to  the  plaintiff.  We  quote  from 
the  contract  the  following  paragraphs: 

"In  consideration  of  prices  per  lb.  dried  herein 
specified,  Mrs.  S.  M.  Rogers  and  McDonald 
Bros.,  sellers,  has  sold,  and  Rosenberg  Bros.  & 
Co.,  buyer,  has  bought  the  entire  crop  of  figs  stat- 
ed herein  grown  during  the  current  year  on  place 
known  as  Rogers  place,  situate  in  Merced  coun- 
ty, Cal.,  at  prices  and  in  quantities  .(estimated 
by  seller)  as  follows: 

Quantity  Price  per  lb. 

(Tons)  Variety  In  cents. 

35  tons  W.  Adriatic  Figs  8%* 

200  lbs.       Culls,  Birdpecks,  etc.  44 

"Sax  furnished  by  buyer. 

"Seller  agrees  properly  to  dry,  bleach  with 
sulphur  on  trays,  and  cure  all  of  the  crop  and 
to  deliver  the  same  thoroughly  and  properly 
dried,  choice  in  quality,  of  good  color,  ungrad- 
ed as  to  size,  in  original  condition,  without  the 
addition  of  water,  free  from  dark  and  defective 
figs  and  damage  of  every  kind  and  in  good  mer- 
chantable condition  at  or  f.  o.  b.  cars  Merced, 
Cal.,  and  not  later  than  the  25th  day  of  Octo- 
ber, 1918.  *  *  * 

"It  is  agreed  that,  should  any  fruit  tendered 
on  this  contract  not  conform  with  the  above 
terms  and  conditions,  it  shall  be  optional  with 
the  buyer  to  reject  same,  or  take  such  fruit  in, 
assort  and  weigh  back  at  seller's  expense,  and 
reject  any  portion  of  the  lot  not  so  conforming, 
without  in  either  case  relieving  the  seller  from 
his  obligation  to  deliver  any  other  portion  of  the 
fruit  herein  contracted  for. 

"Buyer  may  demand  culls  of  each  variety  from 
said  crop  at  a  reduction  of  one  cent  per  pound 
from  the  price  above  specified. 

"Seller  shall  be  released  from  his  obligation  to 
deliver  any  portion  of  the  fruit  herein  con- 
tracted for  owing  to  its  destruction  by  frost  or 
other  similar  unavoidable  casualty." 

(Italics  the  writer's.) 

During  the  season  there  was  grown  upon 
defendant's  land  a  total  of  64,801  pounds  of 
figs.  Of  this  amount  only  44,499  pounds  were 
delivered  to  the  plaintiff.  The  remaining 
20,302  were  sold  by  the  defendant  to  another 
party  at  13%  cents  per  pound  for  18,100 
pounds  and  7  cents  per  pound  for  2,202 
pounds.  After  the  sale  of  the  20,302  pounds 
the  plaintiff  demanded  possession  of  the 
same  from  the  defendant,  and,  the  figs  not 
having  been  delivered,  brought  this  action 
for  damages  caused,  as  alleged,  by  the  de- 
fendant's failure  to  deliver  the  figs. 

The  cause  was  tried  before  a  jury,  and  the 
verdict  was  in  favor  of  the  defendant  Judg- 
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ment  was  entered  accordingly,  and  from  such 
judgment  the  plaintiff  appeals. 

It  is  set  forth  In  defendant's  answer  that, 
after  the  44,499  pounds  of  figs  were  dried  and 
delivered,  heavy  and  destructive  rains  fell  In 
Merced  county  and  injured  and  destroyed 
said  20,302  pounds  of  figs  and  made  the  same 
Impossible  to  properly  dry,  poor  In  quality, 
off  color,  dark  and  defective,  and  not  in  good 
merchantable  condition. 

Paragraph  II  of  the  answer  Is  as  follows: 

"Defendant  alleges  that  subsequent  and  im- 
mediately following  said  rainfall  defendant  of- 
fered to  deliver  to  plaintiff  and  plaintiff  request- 
ed instructions  from  them  with  reference  to  the 
delivery  thereof  of  said  20,302  pounds  "of  figs; 
that  plaintiff  notified  said  defendant  that  they 
would  not  accept  said  figs ;  that  they  would  take 
no  figs  that  were  mildewed  or  damaged  by  rain. 
In  this  connection  defendant  alleges  that  prac- 
tically all  of  said  20,382  pounds  of  figs  were 
mildewed  and  damaged  by  rain,  nnd  that  no 
portion  of  them  measured  up  to  the  requirements 
-of  said  contract  with  reference  to  quality  and 
condition  of  figs  to  be  delivered  by  defendant 
as  hereinbefore  alleged  and  as  in  said  complaint 
•stated." 

It  Is  also  alleged  In  the  answer  that  be- 
cause of  the  condition  of  the  figs,  in  that 
-they  did  not  come  up  to  the  standard  of  the 
contract,  defendant  was  under  no  obligation 
to  deliver  them  nor  plaintiff  to  receive  them. 

The  cause  was  tried  by  the  court  upon  the 
theory  that  defendant  was  under  no  obliga- 
tion to  deliver  any  figs  that  did  not  measure 
•up  to  the  standard  fixed  by  the  contract,  and 
specifically  was  under  no  obligation  to  tender 
Any  figs  that  were  of  poor  quality,  off  color, 
dark  and  defective,  and  not  in  good  mer- 
chantable condition. 

In  its  Instructions  to  the  Jury  the  court 
•emphasized  this  view  of  the  case  in  the  modi- 
fication of  certain  instructions  asked  by  the 
plaintiff  and  In  giving  certain  Instructions 
.as  asked  by  defendant  Thus  the  plaintiff 
requested  the  following  instruction: 

"The  court  instructs  the  jury  that  the  bur- 
den was  upon  the  defendant  to  establish  each 
of  said  defenses  by  a  preponderance  of  the  evi- 
dence. [You  may  believe  from  the  evidence  that 
said  figs  were  to  some  extent  damaged  or  mil- 
dewed by  rain,  or  that  they  were  poor  in  qual- 
ity, dark  and  defective,  and  not  in  good  mer- 
chantable condition,  or  that  they  were  impossi- 
ble to  properly  dry;  yet  the  court  instructs 
you  that  none  or  all  of  said  conditions  of  said 
figs  in  any  wise  excused  defendant  from  deliv- 
ering said  figs  to  the  plaintiff.  Under  the  terms 

■  of  said  contract  the  only  condition  by  which 
defendant  could  be  released  from  his  obligation 

•to  deliver  to  plaintiff  said  figs  was  the  destruc- 
tion thereof  by  frost  or  other  similar  unavoidable 
accident.]  By  the  word  'destruction'  is  meant 
that  which  is  destroyed,  and  a  thing  is  destroyed 
when  its  value  or  usefulness  is  completely  taken 

.away. 

"Unless  you  are  convinced  by  a  preponderance 
-of  the  evidence  that  said  20,302  pounds  of  figs 
-were  entirely  destroyed  by  frost  or  other  similar 
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unavoidable  casualty,  then  I  instruct  you  that  it 
was  the  duty  of  defendant  to  deliver  or  tender 
delivery  of  said  figs  to  the  plaintiff  if  they  were 
of  the  bind  and  quality  of  fig*  required  to  he  de- 
livered by  the  term*  of  the  contract." 

The  court  modified  the  instruction  by 
striking  out  all  Inclosed  in  brackets  and  by 
adding  the  part  in  italics,  and,  as  thus  modi- 
fied, gave  it  to  the  jury. 

In  order  to  determine  the  correctness  of 
the  court's  action  in  modifying  this  and  other 
instructions,  a  brief  reference  to  the  terms 
of  the  contract  is  necessary;  for  by  its  terms 
are  the  rights  and  obligations  of  the  parties 
fixed. 

1.  The  contract  states  that  the  buyer 
(plaintiff)  has  bought  the  entire  crop  of  figs 
on  the  Rogers  place. 

2.  Seller  (defendant)  agrees  to  dry,  bleach 
with  sulphur  on  tray,  and  cure  all  the  crop 
and  to  deliver  the  same  thoroughly,  and 
properly  dried,  choice  In  quality,  of  good 
color,  ungraded  as  to  size,  In  original  condi- 
tion without  addition  of  water,  free  from 
dark  and  defective  figs  and  damage  of  every 
kind,  in  good  merchantable  condition,  f.  o.  b. 
cars  at  Merced,  CaL,  not  later  than  October 
25,  1918. 

8.  It  was  agreed  that,  should  any  figs  ten' 
dered  not  conform  to  the  above  terms  and 
condition,  it  shall  be  optional  with  plaintiff 
to  reject  same  or  take  It  in,  assort  and  weigh 
back  to  seller,  and  reject  any  portion  of  the 
lot  not  so  conforming. 

The  plaintiff  bought  the  entire  crop  of  figs 
at  an  agreed  price.  The  defendant  con- 
tracted to  care  for  the  crop,  cure  It,  and  de- 
liver It  in  good  merchantable  condition,  as 
above  defined.  But  it  was  foreseen  that  all 
of  the  crop,  when  tendered,  might  not  come 
up  to  the  above  standard.  In  that  event  the 
option  was  given  the  buyer  to  reject  such 
parts  as  did  not  conform  to  the  standard  or 
keep  It  all  or  such  part  as  it  desired  and  re- 
turn the  remainder  to  the  defendant 

[1,  2}  Manifestly,  in  construing  this  provi- 
sion of  the  contract  the  court  took  the  posi- 
tion that  as  the  buyer  was  under  no  binding 
obligation  to  accept  and  pay  for  any  defec- 
tive figs,  the  seller  was  under  no  obligation 
to  tender  them ;  that  as  to  this  clause  of  the 
contract  there  was  a  lack  of  mutuality  by 
reason  whereof  it  was  not  binding  on  either 
party.  In  thus  holding  there  was  error.  The 
clause  Is  only  a  part  of  an  entire  contract 
dealing  with  the  entire  crop  of  figs,  supported 
by  mutual  promises  and  by  a  money  consid- 
eration. The  contract  required  defendant  to 
cure  the  entire  crop  and  deliver  it  all,  good 
and  defective,  to  the  plaintiff.  It  left  her  no 
discretion  in  this  regard.  The  privilege  was 
given  to  the  plaintiff,  when  figs  were  ten- 
dered, to  reject  those  that  did  not  come  up 
to  the  standard,  or  to  take  part  or  all  of 
them,  at  the  contract  price. 
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This  provision  was  Inserted  for  the  benefit 
of  the  buyer.  When  flgs  were  ready  for  de- 
livery, It  was  contemplated  that  the  market 
might  be  such  that  the  buyer  could  afford  to 
accept  defective  figs  and  pay  the  contract 
price  for  them,  and  he  was  given  the  right 
to  do  so.  It  was  for  the  buyer  to  decide 
whether  the  figs  were  defective  or  not,  and 
for  it  to  decide  what  defective  flgs,  if  any,  it 
would  accept,  but  nowhere  In  the  contract  Is 
there  a  word  looking  to  the  right  of  the  sell- 
er to  decide  what  figs  she  would  or  would 
not  deliver.  Her  contract  was  to  deliver 
them  all— those  that  came  up  to  the  standard 
fixed  by  the  contract  and  those  that  did  not 

This  contract  is  binding  upon  her  unless 
for  some  reason  it  Is  unenforceable.  It  Is 
claimed  that  it  merely  gave  the  plaintiff  an 
option  to  buy  the  defective  figs;  that  It  could 
not  be  compelled  to  do  so,  and,  being  unen- 
forceable against  it,  It  was  not  enforceable 
against  the  defendant;  that  it  lacked  mutu- 
ality. The  entire  contract,  of  which  this 
paragraph  is  an  important  part,  is  supported 
by  a  consideration.  It  deals  with  the  entire 
crop  of  figs  and  was  founded  upon  the  mu- 
tual promises  of  the  parties  and  the  money 
consideration  agreed  to  be  paid  by  the  plain- 
tiff. 

An  option  given  to  one  to  buy  either  real 
or  personal  property,  if  supported  by  a  con- 
sideration, is  binding  upon  the  party  giving 
It 

"If  an  offer  to  sell  is  supported  by  a  suffi- 
cient consideration,  it  cannot  be  withdrawn 
prior  to  the  time  specified."  Elliott  on  Con- 
tracts, i  282. 

"Quality  of  goods  cannot,  in  absence  of  agree- 
ment to  that  effect,  be  determined  by  the  judg- 
ment of  one  of  the  parties."  35  Cyc  225. 

"The  purchaser  has  generally  the  right  to 
an  inspection  and  examination  of  the  goods,  in 
order  to  determine  whether  they  are  of  the  qual- 
ity contracted  for.  It  is  the  duty  of  the  seller 
to  afford  opportunity  for  inspection,  and  if 
such  opportunity  is  not  afforded  or  inspection  is 
prevented  by  the  acts  of  the  seller,  there  is  no 
proper  delivery  in  the  performance  of  the  con- 
tract" 35  Cyc.  225,  226. 

These  reflections  lead  us  to  the  conclusion 
that  the  case  was  tried  and  submitted  to  the 
jury  upon  an  erroneous  construction  of  the 
contract;  that  it  was  the  duty  of  the  de- 
fendant to  deliver  all  the  figs  grown  on  her 
land  during  the  season  of  1918  to  the  plain- 
tiff, and,  if  some  were  defective,  give  it  the 
opportunity  of  deciding  whether  it  would  ac- 
cept them  and  pay  the  agreed  price  for  good 
figs,  or  reject  a  part  or  all  of  them,  not  com- 
ing up  to  the  standard;  that  their  defective 
condition  did  not  release  defendant  from  her 
written  obligation  to  deliver  all  the  flgs  to 
the  plaintiff.  It  was  perfectly  competent  for 
the  parties  to  make  such  a  contract  and  the 


general  consideration  of  die  contract  sup- 
ports all  parts  of  it 

We  are  also  of  the  opinion  that  the  ten- 
dered instruction  above  quoted  contains  a 
clear  and  accurate  statement  of  the  rights 
and  duties  of  the  parties  under  the  contract, 
and  should  have  been  given  to  the  Jury  with- 
out amendment  or  addition.  The  error  is 
not  giving  the  Instruction  as  presented  was 
not  cured  by  any  other  Instruction  given,  but, 
to  the  contrary,  the  same  erroneous  view  of 
the  case  was  carried  into  the  other  instruc- 
tions. 

The  Judgment  Is  reversed. 

We  concur:  HART,  J.;  BURNETT,  J. 


SPELLACT  et  al.  v.  YOUNG  et  ai 
(Civ.  3033.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 2,  California.  Nov.  6,  1019.) 

1.  Execution  ©=256(2)  —  Allegations  not 

SUFFICIENT  TO  SUPPORT  CLAIM  FOB  BELIEF 
FBOM  EXECUTION  SALE. 

Allegations  that  judgment  debtor  and  his 
attorney  had  been  absent  from  city  and  had  had 
no  actual  notice  that  judgment  had  been  en- 
tered, or  that  execution  had  issued  or  the 
sale  noticed,  in  absence  of  allegations  that  the 
notice  required  by  statute  was  not  in  fact  giv- 
en, and  that  execution  was  not  properly  is- 
sued and  the  sale  legally  and  fairly  conducted^ 
held  insufficient  to  support  claim  for  equitable 
relief  from  the  execution  sale. 

2.  Limitation  of  actions  «=»12T(12)— Amend- 
ment ATTACKING  EXECUTION  BALE  FOR 
FRAUD  STATES  DIFFERENT  CAUSE  OF  ACTION 
FBOM  ORIGINAL  COMPLAINT  ALLEGING  NON- 
COMPLIANCE WITH  STATUTE. 

Amended  cross-complaint  for  setting  aside 
of  execution  sale  on  ground  of  fraud,  filed  more 
than  four  years  after  discovery  of  fraud,  was 
barred  by  limitations,  under  Code  Civ.  Proc  f 
338,  subd.  4,  though  original  cross-complaint, 
asking  such  relief  because  of  sheriff's  failure  to 
comply  with  statutory  requirements,  was  filed' 
within  required  time;  the  amended  cross-com- 
plaint, setting  up  fraud,  stating  a  new  cause  of 
action. 

3.  Appeal  and  ebbob  <&=>1011(1)  —  Finding 
on  conflicting  evidence  conclusive. 

Where  evidence  is  conflicting,  finding  can- 
not be  disturbed. 

4.  Evidence  <®=>432— Failure  of  considera- 
tion TO  BE  SHOWN  BY  EXTBINBIO  EVIDENCE. 

Note  imported  a  consideration,  and,  if  none 
was  given,  such  fact  must  be  shown  by  other 

evidence. 

5.  Appeal  and  ebbob  <g=>761  —  Mebe  state- 
ment THAT  EBBOB  WAS  MADE  NOT  TO  BE  CON- 
SIDERED. 

Where  assignments  of  error  are  merely 
noted,  without  any  citation  of  authority  or  ar- 
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foment,  beyond  the  bare  statement  that,  error 
was  made,  court  'will  not  consider  the  point  pre- 
sented. 

6.  Estoppel  ej=»75— From  claiming  teat  ap- 
parent OWNER  HAS  ONLY  LIMITED  TITLE. 

Where  a  party  clothes  another  with  the  in- 
dicia of  ownership  of  shares  of  stock,  he  can- 
not claim  as  against  bona  fide  purchaser  that 
the  apparent  owner  has  a  limited  title  only 
when  knowledge  of  the  limitation  had  not  been 
conveyed  to  purchaser. 

7.  Corporations  <S=»128  (7) — Pledgee  o»  as- 
signed STOCK  NOT  BOUND  BT  SECRET  AGREE- 
MENT BETWEEN  ASSIGNOR  AND  ASSIGNEE. 

Bank,  which  took  assignment  of  stock  as 
security  for  loan,  was  not  charged  with  limi- 
tation placed  on  it  by  borrower's  assignor,  or 
of  any  secret  agreement  made  between  bor- 
rower and  assignor  as  to  use  which  might  be 
made  of  assignment 

8.  Corporations  <8=>  123(6)  —  Execution  of 
renewal  note  does  rot  affect  status  of 
stock  held  as  security. 

Bank,  receiving  renewal  note  to  avoid  bar 
of  statute  of  limitation,  does  not,  by  retaining 
stock  assignment  given  it  as  security  for  old 
note,  devote  such  security  to  a  new  or  differ- 
ent purpose;  the  old"  debt  not  being  canceled, 
and  the  security  being  held  to  secure  payment 
of  the  same  original  debt. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Fred  H.  Taft,  Judge. 

Action  in  interpleader  by  T.  Spellacy  and 
another  against  C.  S.  Young,  R  W.  Kemp, 
the  Kern  VaUey  Bank,  W.  R.  Williams,  Su- 
perintendent of  Banks  of  the  State  of  Cali- 
fornia, S.  Wright  Jewett  and  E.  L.  Foster, 
in  which  defendant  Young  cross-complained 
against  defendants  Jewett,  Kemp,  and  Foster, 
and  in  which  defendant  Williams  cross-com- 
plained against  defendant  Young.  Separate 
Judgments  for  defendants  Jewett,  Kemp,  and 
Foster  against  defendant  Young,  and  for  de- 
fendant Williams  as  against  defendant  Young, 
and  defendant  Young  appeals.  Affirmed. 

Jos.  J.  Bullock,  of  Redwood  City,  and  Jas. 
Donovan,  of  Los  Angeles,  for  appellant. 

Davis,  Kemp  &  Post,  of  Los  Angeles,  for  re- 
spondents Kemp  and  others. 

A.  A.  De  Ligne,  of  San  Francisco,  for  re- 
spondents Kern  Valley  Bank  and  others. 

NOURSB,  J.  This  Is  an  appeal  In  an  ac- 
tion in  Interpleader  instituted  by  the  plain- 
tiffs, Spellacy  and  Mascot  Oil  Company,  a  cor- 
poration, against  various  defendants,  to 
determine  the  title  to  certain  shares  of  stock 
of  said  corporation.  The  defendant  C.  S. 
Young  answered,  and  cross-complained 
against  S.  Wright  Jewett,  R  W.  Kemp,  and 
E.  L.  Foster,  attacking  their  title  to  19,400 
shares  of  said  stock  upon  the  ground  that 
the  sheriff's  sale  through  which  they  obtained 
title  was  illegal  and  void.  The  defendant 
W.  R  Williams,  superintendent  of  banks  of 


the  state  of  California,  answered,  and  cross- 
complained  against  the  said  O.  S.  Young,  at- 
tacking his  title  to  2,500  shares  of  the  stock 
of  said  corporation  as  having  been  deposited 
with  the  Kern  Valley  Bank,  a  defunct  bank- 
ing corporation,  by  B.  L.  Foster,  as  security 
for  the  note  of  said  Foster  to  the  bank. 
An  assignment,  absolute  In  form,  from 
Young  to  Foster,  was  turned  over  to  the 
bank  when  the  note  was  made.  Separate 
Judgments,  supported  by  separate  findings, 
were  entered  in  favor  of  the  defendants  Jew- 
ett, Kemp,  and  Foster  against  C  S.  Young, 
and  in  favor  of  the  defendant  W.  R  Williams, 
as  successor  In  interest  to  the  Kern  Valley 
Bank,  against  the  same  party.  The  case  is 
before  this  court  upon  appeals  taken  from 
both  of  said  judgments  and  presented  on  the 
same  record. 

The  material  facts  out  of  which  the  In- 
terpleader suit  originated  are  these: 

In  an  action  between  Young  and  Spellacy, 
Judgment  was  given  in  favor  of  Young  to  the 
effect  that  Spellacy  held  certain  shares  of 
stock  in  the  Mascot  Oil  Company  In  trust  for 
Young.  In  that  proceeding  Young  was  repre- 
sented by  E.  L.  Foster,  an  attorney  at  law, 
and  upon  the  termination  of  the  proceeding 
suit  was  Instituted  by  said  Foster  against 
Young  to  recover  the  sum  of  $35,000  for  pro- 
fessional services  In  connection  with  the  liti- 
gation. At  the  time  of  the  Institution  of  the 
latter  suit  an  attachment  was  attempted  to 
be  levied  upon  the  Interest  of  Young  In  the 
stock  which  in  the  previous  litigation  had 
been  held  to  be  bis.  Thereafter  Judgment 
was  rendered  in  favor  of  Foster  and  against 
Young  for  something  less  than  $8,000,  execu- 
tion was  Immediately  Issued,  and  19,400 
shares  of  the  stock  of  the  corporation  were 
sold  to  Kemp,  one  of  the  attorneys  for  Foster 
in  that  proceeding,  for  $1,940.  Immediately 
thereafter  a  stay  of  execution  was  procured 
and  an  appeal  filed ;  judgment  being  affirmed 
by  the  Supreme  Court  on  March  14,  1916. 
Foster  v.  Young,  172  CaL  317,  166  Pac  476. 
About  the  time  the  notice  of  appeal  was  filed, 
Young,  through  his  attorney,  made  a  motion 
in  the  superior  court  to  Bet  aside  the  exe- 
cution and  sale,  upon  the  ground  that  neither 
the  defendant  nor  his  attorney  had  been  giv- 
en notice  of  the  presentation  of  the  findings 
or  of  the  entry  of  the  judgment  This  motion 
being  denied,  an  appeal  was  taken  from  the 
order  upon  a  bill  of  exceptions  and  heard 
with  the  appeal  from  the  Judgment  Upon 
this  phase  of  that  case  the  Supreme  Court 
said  (172  CaL  822, 166  Pac  478) : 

"The  motion  as  made  to  vacate  and  set  aside 
this  sale  was  not  based  upon  any  claim  of  in- 
validity as  to  the  acts  of  the  sheriff  in  selling 
the  stock,  but  upon  the  sole  ground  that  notice 
of  the  making  of  said  findings  of  fact  and 
the  rendition  and  entry  of  the  judgment  upon 
which  said  execution  issued,  was  never  at  any 
time  served  upon  defendant  and  that  he  had 
no  notice  thereof." 
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Upon  the  grounds  then  urged  the  Supreme 
Court  affirmed  the  order  denying  the  motion 
to  set  aside  the  sale.  This  interpleader  suit 
was  Instituted  in  August,  1912,  the  sale  com- 
plained of  was  made  in  April  of  that  year, 
and  the  motion  above  referred  to  was  made 
immediately. thereafter.  In  September,  1912, 
the  appellant  herein  filed  an  answer  setting 
up  the  alleged  irregularities  in  the  attach- 
ment and  execution  proceedings.  However, 
after  the  opinion  in  Foster  v.  Young  was  ren- 
dered; Young  filed  an  amended  and  supple- 
mental cross-complaint  in  the  pending  action, 
wherein  the  sale  was  attacked  upon  the 
grounds  that  neither  Young  nor  his  attorney 
had  any  notice  that  any  execution  had  issued, 
and  that  the  cross-defendants  Foster  and 
Kemp  had  so  arranged  said  sale  that  neither 
Young  nor  bis  attorney  should  know  of  the 
same  until  it  had  been  completed.  This 
amended  and  supplemental  cross-complaint 
was  filed  May  28,  1916,  more  than  four  years 
after  the  sale  was  conducted.  In  the  amend- 
ed and  supplemental  cross-complaint  it  is  al- 
leged that  the  cross-complainant  Young  and 
bis  attorney  learned  of  this  sale  upon  April 
3,  1912,  two  days  after  the  sale  had  taken 
place.  No  reasons  were  given  for  the  long  de? 
lay  in  seeking  relief. 

On  the  trial  of  the  pending  action  the 
court  refused  to  admit  any  testimony  in  sup- 
port of  this  amended  and  supplemental  cross- 
complaint,  upon  the  grounds  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of 
action  and  that  the  relief  was  barred  by  the 
statute  of  limitations.  If  the  court  was  cor- 
rect upon  these  rulings,  other  points  raised 
by  appellant  upon  this  appeal  do  not  require 
consideration. 

[1]  The  amended  cross-complaint  sets  forth 
the  institution  of  the  action  in  which  the 
attachment  was  issued,  service  of  the  at- 
tachment, the  entry  of  judgment,  the  sale  by 
the  sheriff,  the  offer  to  redeem  the  stock 
surreptitiously  bid  in  by  Kemp,  and  the  offer 
to  pay  the  entire  judgment  after  it  became 
final,  following  the  opinion  of  the  Supreme 
Court  The  only  facts  alleged  upon  which 
might  be  predicated  any  claim  for  equitable 
relief  are  those  relating  to  want  of  notice  of 
the  execution  and  sale  on  the  part  of  Young 
and  his  attorney.  It  is  not  alleged  that  the 
notice  required  by  the  statute  was  not  in  fact 
given,  but  merely  that  Young  and  his  attor- 
ney, being  far  removed  from  the  city  of 
Los  Angeles  at  the  time,  did  not  actually 
know  that  said  judgment  had  been  entered 
or  that  the  execution  had  Issued  or  the  sale 
noticed.  It  is  too  clear  for  argument  that 
these  allegations,  standing  alone,  do  not  sup- 
port a  claim  for  equitable  relief,  if,  as  was 
to  be  implied  from  the  want  of  attack,  the 
execution  was  properly  Issued  and  the  sale 
legally  and  fairly  conducted. 

[2]  The  amended  cross-complaint  attempts 
to  set  up  a  plea  for  relief  from  fraud.  Such 
relief  Is  barred  within  three  years  from  the 
discovery  of  the  fraud  under  the  provisions 


of  subdivision  4,  section  838,  Code  of  Civil 
Procedure.  The  amended  cross-complaint  was 
not  filed  until  after  the  expiration  of  four 
years  from  the  date  of  the  discovery  of  the 
fraud.  The  original  cross-complaint  tiled  by 
Xoung  against  the  same  parties  set  up  facts 
relating  to  this  sale  in  support  of  a  claim  that 
the  action  taken  by  the  sheriff  did  not  comply 
with  the  requirements  of  the  statute  relat- 
ing to  attachments  and  executions.  This 
claim,  however,  was  abandoned  upon  the  fil- 
ing of  the  amended  and  supplemental  cross- 
complaint,  and  an  entirely  new  cause  of  ac- 
tion was  therein  attempted  to  be  stated,  to 
wit,  one  based  upon  fraud.  This  cause  of  ac- 
tion being  barred  by  the  statute,  the  trial 
court  properly  refused  to  admit  evidence  In 
support  of  It. 

The  Judgment  in  favor  of  Jewett,  Kemp, 
and  Foster,  therefore,  must  be  affirmed. 

The  appeal  from  the  Judgment  in  favor  of 
the  superintendent  of  banks  presents  a  case 
similar  to  the  one  just  discussed.  In  that  the 
appellant  has  so  delayed  seeking  a  remedy 
that  the  court  is  without  power  to  give  him 
any  relief.  The  court,  however,  does  not  on 
either  appeal  approve  the  methods  of  those 
lawyers  who  are  responsible  for  appellant's 
predicament 

The  facts  material  to  the  opinion  are  that 
on  the  day  the  judgment  was  rendered  in  fa- 
vor of  Young  and  against  Spellacy,  decreeing 
that  Young  was  the  owner  of  21,900  shares 
of  the  capital  stock  of  the  Mascot  Oil  Com- 
pany, E.  L.  Foster,  the  attorney  for  Young  in 
that  litigation,  procured  from  his  client  a 
written  assignment  to  himself  of  2,600  shares 
of  tbe  stock  of  said  company  in  the  following 
terms: 

"Los  Angeles,  Cal.,  Sept  5,  1910.  I  hereby 
sell,  assign  and  transfer  unto  E.  L.  Foster  2,- 
500  shares  of  the  capital  stock  of  the  Mascot 
Oil  Company.  [Signed]  C.  S.  Young.  Wit- 
ness:  G.  B.  Howell." 

This  assignment  was  made  out  In  dupli- 
cate ;  Young  retaining  one  and  giving  the  oth- 
er to  Foster.  Foster  took  his  assignment  to 
the  secretary  of  the  Oil  Company,  who  indors- 
ed thereon  the  following: 

"I  hereby  acknowledge  receipt  of  a  copy  of 
this  transfer." 

The  secretary  signed  this  with  the  name  of 
tbe  Mascot  Oil  Company,  by  himself  as  sec- 
retary, and  affixed  the  impression  of  the  seal 
of  the  company.  Thereafter  Foster  returned 
to  Young  and  indorsed  upon  the  duplicate 
copy  in  Young's  possession  the  following: 

"This  is  to  be  redeemed  at  any  time.  Stock 
is  to  be  used  as  collateral  security  for  the  loan 
at  the  Kern  Valley  Bank." 

This  was  signed  by  Foster  and  witnessed 
by  a  disinterested  party.  Foster  then  pre- 
sented to  the  Kern  Valley  Bank  the  copy 
which  he  retained  in  his  possession,  without, 
however,  Indorsing  thereon  the  statement  re- 
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la  ting  to  the  right  of  redemption  which  he 
had  indorsed  upon  the  copy  left  with  Young. 
Using  his  assignment  as. security,  he  executed 
a  note  to  the  Kern  Valley  Bank  for  the  prin- 
cipal sum  of  $24250,  and  transferred  in 
writing  and  delivered  to  the  bank  the  assign- 
ment which  he  had  received  from  Young. 
Two  days  thereafter  Young  wrote  to  the  pres- 
ident of  the  bank  that  the  assignment  given 
by  him  to  Foster  was  for  the  purpose  of  ob- 
taining a  loan  of  $1,600,  and  no  greater 
amount,  and  that  Young  reserved  the  right  to 
redeem,  as  shown  by  the  inclosed  copy  of  the 
assignment  which  Foster  had  left  with  him. 
On  the  same  day  Young  wrote  to  the  secre- 
tary of  the  Mascot  Oil  Company,  notifying 
him  that  the  stock  was  not  to  be  issued  with- 
out written  authorization  from  himself.  A 
few  days  thereafter  the  secretary  wrote  to 
Young,  notifying  him  that  the  assignment  left 
with  him  by  Foster  did  not  contain  the  nota- 
tion signed  by  Foster  upon  (he  copy  retained 
by  Young.  The  following  day  Young  notified 
the  president  of  the  bank  of  his  revocation 
and  cancellation  of  the  assignment  and  for- 
bade any  loan  to  Foster  thereon. 

This  all  occurred  between  the  5th  and  12th 
days  of  September,  1910.  Foster's  note  was 
not  paid  when,  on  August  6, 1014,  which  was 
just  prior  to  the  running  of  the  statute  of 
limitations  upon  the  note,  he  executed  and 
delivered  a  new  note,  together  with  a  written 
agreement  to  Williams,  as  successor  in  inter- 
est to  the  bank,  which  had  failed  in  the  mean- 
time, extending  and  renewing  the  indebted- 
ness for  the  purpose  of  barring  the  running 
of  the  statute  of  limitations  and  continuing 
the  security  of  the  collateral  given  on  the 
execution  of  the  original  note.  This  action 
was  instituted  in  the  latter  part  of  August, 
1912.  The  cross-complaint  of  Williams  was 
filed  January  10,  1913.  It  was  alleged  that 
the  stock  was  being  held  by  Williams,  as 
superintendent  of  banks,  as  collateral  secu- 
rity for  the  payment  of  $1,750,  the  balance 
then  due  upon  the  original  note. 

[3]  No  legal  steps  were  taken  by  appellant 
to  cancel  the  original  assignment,  and  no  offer 
was  made  to  redeem  the  stock ;  but  appellant 
relied  upon  his  claim,  based  upon  the  oral 
agreement  between  Foster  and  himself,  that 
the  stock  was  to  be  used  solely  for  the  loan 
of  $1,500,  $500  of  which  was  to  be  given  to 
Young  and  the  remainder  to  Foster.  Upon 
the  trial  the  court  found  against  Young  upon 
this  defense.  The  testimony  was  directly 
in  conflict  and  the  finding  cannot  be  dis- 
turbed. 

[4]  Appellant  cites  as  error  the  ruling  of 
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the  court  in  admitting  in  evidence  the  assign- 
ment of  Foster  to  the  bank,  on  the  ground 
that  it  had  no  binding  effect  upon  appellant, 
because  the  original  paper  was  given  to  Fos- 
ter to  be  used  as  collateral  for  a  loan  of  $1,- 
500  and  afterwards  canceled,  and  that  the 
use  of  the  stock  to  secure  the  extension  of 
the  loan  was  not  authorized  by  Young.  This 
objection  went  to  the  weight  of  the  evidence, 
and  not  to  its  admissibility.  The  assignment 
was  admissible  as  evidence  of  what  the 
parties  acted  upon.  What  subsequently  oc- 
curred could  be  shown  by  other  evidence. 
The  same  may  be  said  as  to  the  objection  to 
the  admission  of  the  new  note  on  the  ground 
that  no  consideration  was  given.  The  writ- 
ing imported  a  consideration,  and  if  none  was 
given  that  fact  must  be  shown  by  other  evi- 
dence. 

[B]  Other  assignments  of  error  are  made, 
covering  rulings  of  the  court  and  findings  of 
fact  and  conclusions  of  law;  but  the  assign- 
ments are  merely  noted,  without  any  cita- 
tion of  authority  or  argument  beyond  the 
bare  statement  that  error  was  made..  This 
court  is  not  required  to  consider  points  so 
presented.  Scott  v.  Times-Mirror  Co.,  184 
Pac.  672.  It  is  argued  that,  as  a  certificate 
of  stock  is  not  a  negotiable  Instrument,  the 
assignment  given  to  Foster  by  Young  is  not 
negotiable,  and  hence  the  bank  took  no  better 
title  than  Foster  had. 

[1-1]  When  a  party  clothes  another  with 
the  indicia  of  ownership  of  shares  of  stock,  he 
cannot  claim  as  against  the  bona  fide  pur- 
chaser that  the  apparent  owner  has  a  limit- 
ed title  only,  when  knowledge  of  the  limi- 
tation bad  not  been  conveyed  to  the  purchas- 
er. Fowles  v.  National  Bank  of  California, 
167  Cal.  653,  140  Pac.  271.  Thus,  when 
the  assignment  was  taken  as  security  for 
the  original  loan,  the  ban*  was  not  charged 
with  knowledge  of  the  limitation  placed 
upon  It  by  Young,  or  of  any  secret  agree- 
ments made  between  Young  and  Foster  relat- 
ing to  the  use  which  might  be  made  of 
such  assignment.  When  the  new  note  was 
given  In  August,  1914,  the  old  debt  was  not 
canceled ;  but  the  new  note  was  merely  evi- 
dence of  the  old  and  was  taken  to  avoid  the 
bar  of  the  statute  of  limitations.  The  secu- 
rity was  not  then  devoted  to  a  new  or  differ- 
ent purpose,  but  was  held  to  secure  payment 
of  the  same  original  debt. 

For  the  reasons  given  the  judgment  in  fa- 
vor of  Williams,  as  superintendent  of  banks, 
Is  affirmed. 

We  concur:  LANGDON,  P.  J.;  BRIT- 
TAIN,  J. 
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SANTA  BARBARA  COUNTY  v.  JANSSENS 
et  aL  (Civ.  2950.) 

(District  Court  of  Appeal,  Second  District,  Divi- 
sion 1,  California.   Nov.  17,  1919.) 

1.  Appeal  and  ebbob  «j=»919— Obdeb  within 
coubt'b  jurisdiction  pbesuuably  cobbeot. 

There  being  nothing  in  the  record  upon 
which  to  predicate  error  in  an  order  striking 
an  amended  cross-complaint  from  the  files,  such 
order,  being  within  the  court's  jurisdiction,  was 
presumably  correct. 

2.  Set-off  and  countebclaim  <g=29(l)  — 
Cause  or  action  fob  compensation  not 

PBOPEB  CBOBS-AOTION  AGAINST  SHERIFF  FOB 
STATUTORY  LIABILITY. 

In  statutory  action  by  county  for  money 
illegally  paid  out  of  treasury,  defendant  was  not 
entitled  to  maintain  a  cross- action  for  services 
performed  as  a  matron  at  the  special  instance 
and  request  of  the  sheriff  of  the  county;  the 
relief  demanded  by  defendant  not  being  relief 
"relating  to  or' depending  upon  the  contract  or 
transaction  upon  which  the  action  is  brought  or 
affecting  the  property  to  which  the  action  re- 
lates," under  Code  Civ.  Proc.  §  442. 

Appeal  from  Superior  Court,  Santa  Bar- 
bara County;  S.  E.  Crow,  Judge. 

Action  by  the  County  of  Santa  Barbara 
against  Domenica  L.  Jansaens  and  others. 
From  an  adverse  judgment,  certain  defend- 
ants appeal.  Affirmed. 

Thompson  &  Robertson,  of  Santa  Barbara, 
for  appellants. 

Wm.  6.  Griffith,  of  Santa  Barbara,  for  re- 
spondent. 

CONREY,  P.  J.  This  Is  an  action  wherein 
the  plaintiff  sought  to  obtain  judgment 
against  the  sheriff  of  the  county  of  Santa 
Barbara  and  the  surety  on  his  official  bond, 
and  the  defendant  Domenica  L.  Janssens 
(her  husband  being  also  a  party  defendant), 
to  recover  money  alleged  to  have  been  paid 
by  the  county  to  Mrs.  Janssens,  pursuant  to 
an  order  made  by  the  board  of  supervisors 
without  authority  of  law.  Judgment  having 
been  entered  In  favor  of  all  of  the  defend- 
ants, and  the  plaintiff  having  appealed  there- 
from, that  judgment  was  affirmed  as  to  the 
sheriff  and  his  surety,  and  was  reversed  as 
to  the  other  defendants.  County  of  Santa 
Barbara  v.  Janssens,  177  Cal.  114,  169  Pac. 
1025,  L.  R.  A.  1918C,  558.  Thereafter,  Stew- 
art having  died  and  an  executrix  of  his  will 
having  been  duly  appointed  and  qualified,  the 
superior  court,  pursuant  to  an  ex  parte  mo- 
tion of  defendant  Domenica  L.  Janssens, 
made  an  order  that  the  executrix  be  sub- 
stituted in  place  of  Stewart  aa  defendant  in 
this  action.  We  need  not  now  question  the 
propriety  of  that  order,  which  was  made 
after  the  judgment  in  favor  of  Stewart  had 
become  final.  Thereupon  Mrs.  Janssens  filed 


a  cross-complaint  against  the  executrix  and 
said  surety,  which  did  not  allege  the  pres- 
entation of  any  claim  against  the  estate,  to 
said  executrix.  Thereafter,  Mrs.  Janssens 
presented  her  claim  to  the  executrix,  which, 
was  rejected.  Thereafter,  Mrs.  Janssens 
filed  an  amended  cross-complaint,  wherein 
the  presentation  and  rejection  of  the  claim 
was  alleged.  The  nature  of  the  cause  of  ac- 
tion relied  .upon  is  shown  by  the  allegation 
that  Stewart  "as  sheriff  of  said  county  of 
Santa  Barbara  was  Indebted  to  the  said 
cross -complainant  in  the  sum  of  $1,249.49  for 
services  performed  as  matron  at  the  special 
instance  and  request  of  the  Bald  Nat  Stewart 
as  sheriff  of  the  said  county  of  Santa  Bar- 
bara as  provided  by  law,  which  services  were 
of  the  reasonable  and  agreed  value  of  $14249.- 
49."  Prior  to  the  filing  of  this  amended  cross- 
complaint,  judgment  was  entered  In  favor  of 
the  plaintiff,  county  of  Santa  Barbara, 
against  Mrs.  Janssens  for  the  amount  of 
plaintiffs  demand. 

The  court  having  first  sustained  an  amend- 
ed demurrer  to  the  amended  cross-complaint, 
"without  leave  to  amend,"  entered  judgment 
that  cross-complainant  take  nothing  on  her 
said  amended  cross-complaint.  From  this 
last-named  judgment  she  has  taken  this  ap- 
peal. By  the  recitals  in  the  judgment  it  fur- 
ther appears  that  together  with  their  demur- 
rer the  defendants  to  the  cross-complaint  pre- 
sented a  motion  to  strike  said  amended  cross- 
complaint  from  the  files;  that  this  motion 
was  regularly  heard  and  granted.  The 
grounds  upon  which  this  motion  was  based 
are  not  shown  by  the  record. 

[1]  1.  There  being  nothing  in  the  record 
upon  which  to  predicate  error  In  the  order 
striking  the  amended  cross-complaint  from 
the  files,  that  order,  being  within  the  court's 
jurisdiction,  was  presumably  correct.  This 
alone  is  sufficient  to  prevent  a  reversal  ot 
the  judgment,  which  judgment,  in  this  aspect 
of  {he  case,  amounts  to  a  dismissal  of  cross- 
complainant's  action. 

[2]  2.  Cross-complainanfB  alleged  cause  of 
action  was  not  one  which  entitled  her  to 
maintain  a  cross-action  against  her  codefend- 
ants.  The  relief  demanded  by  her  was  not 
relief  "relating  to  or  depending  upon  the  con- 
tract or  transaction  Upon  which  the  action 
is  brought,  or  affecting  the  property  to  which 
the  action  relates."  Code  Civ.  Proc.  f  442. 
The  plaintiff's  cause  of  action  was  one  given 
to  the  county  by  statute,  to  recover  money 
illegally  paid  out  of  the  county  treasury  to 
Mrs.  Janssens.  The  action  by  her,  directed 
against  the  estate  of  Stewart  and  against  the 
surety  on  his  official  bond,  is  one  to  recover 
compensation  for  services  rendered  to  Stew- 
art, for  which  it  is  sought  to  hold  them  re- 
sponsible. That  liability,  assuming  it  to  have 
existed,  was  wholly  unrelated  to  the  cause  of 
action  of  the  plaintiff  against  defendant  Mrs 
Janssens.  She  has  no  more  right  to  maintain 
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this  cross-action  than  she  would  have  bad  If 
Stewart  and  bis  surety  (who  never  were 
liable  to  the  county)  never  had  been  named 
as  defendants  in  the  action  as  presented  by 
the  county. 
The  judgment  Is  affirmed. 

We  concur:  SHAW,  J.;  JAMES,  J. 


RONCELLI  v.  FUGAZI  et  aL  (Civ.  2959.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion X  California.  Nov.  12, 1919.) 

1.  Witnesses  <8=>133  —  Adminhtbatob  IN- 
COMPETENT TO  TESTIFY  IN  ACTION  TO  ESTAB- 
LISH CLAIM  AGAINST  ANOTHER  ESTATE. 

An  action  by  an  administrator  of  one  dece- 
dent against  representatives  of  another  deceased 
person  held  to  be  one  to  establish  a  claim 
against  the  estate,  and  not  one  to  procure  re- 
lief appertaining  to  a  trust  fund,  bo  that  the 
plaintiff  administrator,  under  Code  Civ.  Proc 
1 1880,  subd,  3,  was  not  entitled  to  testify  as  to 
any  matter  or  fact  occurring  before  the  death 
of  such  deceased  person. 

2.  Witnesses  <S=133  —  Parties  competent 
to  testify  to  mattebs  ocoubbing  before 
death  of  debtor  where  claim  is  to  re- 
cover TRUST  FUND. 

Code  Civ.  Proc.  |  1880,  subd.  8,  prohibiting 
parties  to  an  action  upon  a  claim  against  the 
estate  of  a  deceased  person  from  testifying  as 
to  any  matter  occurring  before  the  death  of 
such  deceased,  person,  does  no  apply,  if  the 
money  sued  for  constituted  a  trust  fund  to  the 
possession  of  which  plaintiff  in  his  representa- 
tive capacity  is  entitled. 

8.  Tbustb  <8=>371(1)— Complaint  to  recover 
property  must  trace  tbust  fund. 
An  action  against  the  administrator  of  a  de- 
ceased person  for  the  recovery  of  money  could 
not  be  regarded  as  a  suit  to  recover  a  specific 
trust  fund,  where  the  complaint  contained  no 
allegation  that  the  trust  property,  either  in  its 
original  or  changed  form,  was  traceable  into  the 
estate  of  the  decedent  and  into  the  possession 
of  his  administrators. 

4.  Tbubts     <S=358(1)  —  Beneficiabt  mebe 

CREDITOR  WHEN  UNABLE  TO  TRACE  FUND. 
Where  a  beneficiary  is  unable  to  Identify  a 
trust  fund  or  to  follow  it  in  its  changed  form, 
he  is  placed  in  the  position  of  a  general  creditor. 

6.  Witnesses  <8=>133— Parties  incompetent 
to  testify  as  to  matters  oooubbinq  be- 
fobs  death  of  debtor. 
In  an  action  by  administratrix  to  recover 
money  claimed  to  be  due  her  decedent  from  debt- 
or's estate  as  a  trust  fund,  she  was  incompetent, 
under  Code  Civ.  Proc.  |  1880,  subd.  8,  to  tes- 
tify as  to  matters  occurring  before  death  of 
such  debtor,  whether  the  action  be  regarded  as 
one  to  establish  a  claim  based  on  debt,  or  one 
growing  out  of  a. trust  relationship,  where  she 
was  unable  to  trace  the  trust  fund  in  its  iden- 
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tical  or  changed  form  Into  the  hands  of  defend- 
ants. 

6.  Witnesses  $=>1S9(10)  —  Executors  and 

ADMINISTRATORS  ARE  "PARTIES"  INCOMPE- 
TENT TO  TESTIFY  TO  MATTERS  OCCURRING 
PBIOB  TO  DEATH  OF  DECEASED. 

Executors  or  administrators  are  "parties," 
under  Code  Civ.  Proc.  f  1880,  subd.  8,  prohib- 
iting parties  In  actions  upon  a  claim  against 
the  estate  of  a  deceased  person  from  testifying 
as  to  any  matter  or  fact  occurring  before  the 
death  of  such  deceased  person. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Party.] 

7.  Evidence  *a>98  —  Finding  fob  defend- 
ant PROPER  WHEBB  BUBDEN  IS  NOT  SUSTAIN- 
ED BY  PLAINTIFF.  * 

Where  the  burden  of  proof  rests  on  plaintiff 
and  is  supported  only  by  desultory  and  unsat- 
isfactory evidence,  objections  to  findings  for  de- 
fendant are  without  merit 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco ;  Frank  J.  Murashy, 
Judge. 

Action  by  Josephine  Roncelli,  administra- 
trix c  t  a.  of  the  estate  of  Frank  Roncelli, 
against  James  Fugazi  and  others,  adminis- 
trators of  the  estate  of  John  Fugazi,  de- 
ceased, to  establish  a  claim  against  the  estate 
of  the  latter.  Judgment  for  defendants,  and 
plaintiff  appeals.  Affirmed. 

W.  0.  Oavitt,  of  San  Francisco,  for  ap- 
pellant 

James  A.  Bacigalupi  and  John  O'Gara; 
both  of  San  Francisco,  for  respondents. 

BARDIN,  Judge  pro  tern.  The  appeal 
Is  from  the  judgment  rendered  in  favor  of  the 
defendants  as  administrators  of  the  estate 
of  John  F.  Fugazi,  deceased.  It  is  claimed 
by  the  appellant,  .who  Is  the  administratrix 
with  the  will  annexed  of  the  estate  of  Frank 
Roncelli,  deceased,  that  the  judgment  should 
be  reversed  and  the  cause  remanded  for  a 
new  trial  for  two  reasons :  (1)  That  the  trial 
court  erred  in  refusing  to  allow  the  said 
administratrix  to  testify  as  to  matters  of  fact 
occurring  during  the  lifetime  of  John  F. 
Fugazi,'  deceased;  and  (2)  that  the  evidence 
is  insufficient  to  sustain  certain  of  the  find- 
ings of  the  trial  court 

The  allegations  of  the  complaint,  briefly 
stated,  are  to  the  effect  that  on  or  about  the 
1st  day  of  July,  1903,  Frank  Roncelli,  since 
deceased,  placed  In  the  hands  of  John  F. 
Fugazi,  also  now  deceased,  the  sum  of  $18,- 
000,  to  be  held  in  trust  by  the  said  Fugazi 
for  the  use  and  benefit  of  said  Roncelli,  and 
that  said  Fugazi  promised  and  agreed  to 
hold  the  said  money  so  deposited  with  him  in 
trust  and  to  pay  the  said  Roncelli  not  less 
than  4  per  cent  per  annum  interest  on  the 
said  money,  and  to  hold  the  said  Interest  and 
the  Bald  principal  in  trust  for  the  use  and 
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benefit  of  said  Roncelli  and  to  repay  the 
said  sura  of  $18,000  together  with  the  ac- 
cumulated interest  thereon,  on  demand. 

It  is  further  alleged  in  the  complaint  that 
said  Roncelli  died  on  or  about  January  17, 
1906,  and  that  on  or  about  the  3d  day  of  Jan- 
uary, 1908,  letters  of  administration  with  the 
will  annexed  upon  the  estate  of  said  Roncelli 
were,  after  due  proceedings,  issued  to  Jose- 
phine Roncelli,  the  plaintiff  herein,  who  there- 
upon entered  upon  the  discharge  of  her  duties 
as  such  administratrix;  that  said  plaintiff 
demanded  of  said  Fugazi  the  repayment  of 
said  sum  of  $18,000,  together  with  accrued 
Interest  thereon,  but  that  said  Fugazi  failed, 
refused  and  neglected  to  pay  the  said  sum 
or  any  part  thereof;  and  that  the  whole 
thereof  is  now  due,  owing,  and  unpaid. 

The  complaint  contains  the  further  allega- 
tions- that  said  Fugazi  died  about  June  4, 
1916:  that  letters  of  administration  of  his 
estate  were  duly  issued  to  the  administrators, 
named  herein;  that  notice  was  given  by 
said  administrators  to  the  creditors  of  said 
deceased  to  present  their  claims  against  the 
said  estate;  and  that  within  the  period  pre- 
scribed by  law  the  plaintiff  presented  her 
verified  claim  on  behalf  of  the  estate  of  Ron- 
celli for  the  said  sum  of  $18,000  and  in- 
terest for  approval  and  allowance. 

The  further  recitations  of  the  complaint 
are  to  the  effect  that  the  administrators 
failed  and  neglected  and  for  a  period  of 
exceeding  ten  days  after  the  presentation 
'of  the  verified  claim  of  -the  plaintiff  to 
either  allow  said  claim  or  pass  upon  it,  and 
have  since  refused  and  neglected  so  to  do, 
and  that  the  plaintiff  elects  to  consider  the 
claim  refused. 

A  copy  of  the  claim  referred  to  is  attach- 
ed to  the  complaint  and  is  of  the  usual  form 
and  recites  that  plaintiff  makes  a  claim 
against  the  estate  of  Fugazi  for  "moneys 
had  and  received  and  held  in  trust  by  said 
John  F.  Fugazi  for  the  use  and  benefit  of 
and  belonging  to  Frank  Roncelli"  in  the  sum 
of  $18,000,  together  with  interest  at  the  rate 
already  referred  to.  The  claim  has  affixed 
to  It  the  usual  creditor's  affidavit 

The  prayer  of  the  complaint  is  for  the  sum 
of  $18,000,  together  with  interest  at  the 
rate  of  4  per  cent,  from  the  1st  day  of  July, 
1903,  and  for  general  relief. 

[1]  At  the  trial  Josephine  Roncelli  took 
the  stand  as  a  witness  in  her  own  behalf 
as  plaintiff,  whereupon  her  counsel  sought 
to  show  by  her  testimony  certain  rele- 
vant facts  relating  to  the  claim  against  the 
estate  of  Fugazi,  but  which  solicited  tes- 
timony related  to  facts  and  matters  occur- 
ring before  the  death  of  said  Fugazi.  Counsel 
for  the  defendants  urged  the  inhibition  of 
subdivision  3  of  section  1880,  Code  of  Civil 
Procedure,  and  the  court  sustained  the  ob- 
jection. The  section  referred  to,  so  far  as 
applicable  to  this  case  is  as  follows: 


"The  following  persons  cannot  be  witnesses: 
*  *  *  3.  Parties  or  assignors  of  parties  to 
an  action  or  proceeding,  or  persons  in  whose 
behalf  an  action  or  proceeding  is  prosecuted, 
against  an  executor  or  administrator  upon  a 
claim,  or  demand  against  the  estate  of  a  de- 
ceased person,  as  to  any  matter  or  fact  occur- 
ring before  the  death  of  such  deceased  person." 

It  seems  clear  to  us  from  the  averments 
of  the  complaint,  and  in  view  of  the  theory 
upon  which  the  cause  was  actually  tried,  that 
it  was  Intended  by  plaintiff  to  prosecute  an 
action  to  establish  a  claim  or  demand  against 
the  estate  of  a  deceased  person,  and  not  one 
where  the  aid  of  a  court  of  equity  was 
sought  to  procure  appropriate  relief  apper- 
taining to  a  trust  fund.  Such  being  the 
situation  as  we  view  It,  the  testimony  of 
Josephine  Roncelli  was  inadmissible. 

Since  the  trial  of  the  action  the  plaintiff 
has  changed  counsel,  and  now  raises  the 
point,  not  suggestive  in  the  court  below,  that 
the  action  is  one  to  recover  a  trust  fund, 
and  that  therefore  the  ruling  of  the  court 
as  to  the  competency  of  the  witness  referred 
to  should  be  reviewed  in  the  light  of  the 
rule  laid  down  in  Myers  v.  Reinstein,  67 
Cal.  89,  7  Pac.  192,  and  in  Tyler  v.  Mayre, 
95  Cal.  160,  27  Pac.  160,  30  Pac.  196,  where 
it  is  held  that  in  actions  against  a  decedent's 
representative  to  enforce  a  trust  the  inhib- 
ition of  the  section  does  not  apply. 

[2,  S]  If  the  moneys  sued  for  constituted 
a  trust  fund,  to  the  possession  of  which 
plaintiff,  in  her  representative  capacity,  .was 
entitled,  then  the-  doctrine  of  those  cases, 
of  course,  would  apply.  But  we  do  not  re- 
gard the  present  action  as  being  one  to  recov- 
er a  specific  trust  fund,  or  the  fruits  of  such 
fund.  In  order  that  the  suit  might  be  re- 
garded as  one  in  equity  to  recover  a  specific 
trust  fund,  it  was  necessary  for  the  plaintiff 
to  have  alleged  that  the  identical  trust 
property,  or  Its  substituted  new  form,  was 
traceable  into  the  estate  of  Fugazi,  and 
thus  into  the  possession  of  his  representa- 
tives. McGrath  v.  Carroll,  110  Cal.  79, 42  Pac. 
466;  Lathrop  v.  Bampton,  31  Cal.  17,  89  Am. 
Dec.  141.  The  complaint  tails  to  meet  this 
requirement  As  stated  in  Orcutt  v.  Gould, 
117  Cal.  315,  49  Pac.  188: 

"To  justify  a  recovery  a  beneficiary  must  be 
able  to  follow  and  identify  the  property,  either 
in  its  original  or  substituted  form." 

And  in  the  case  of  Lathrop  v.  Bampton, 
supra,  in  speaking  of  a  money  trust  fund,  the 

court  said: 

'The  identity  of  a  trust  fund  consisting  of 
money  may  be  preserved  so  long  aa  it  can  be 
followed  and  distinguished  from  all  other  funds, 
not  by  identifying  the  individual  pieces  or  coins, 
but  by  showing  a  separate  and  independent  fund 
or  value,  readily  distinguishable  from  all  other 
funds." 

[4]  Where  a  beneficiary  is  unable  to  iden- 
tify a  trust  fund,  or  to  follow  It  through  its 
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mutations,  he  Is  placed  In  the  position  of  a 
general  creditor.  Byrne  v.  Byrne,  113  Cal. 
294,  45  Pac.  536;  Orcutt  v.  Gould,  supra. 
The  rule  is  concisely  stated  in  McGrath  v. 
Carroll,  110  Cat  79,  42  Pac.  466,  in  the 
following  words : 

"Latin-op  v.  Bampton,  supra,  31  Cal.  17  [89 
Am.  Dec.  141],  holds  that  equity  will  enforce 
a  trust  against  the  personal  representatives  of 
a  deceased  trustee,  and  without  the  presenta- 
tion of  a  claim  against  the  estate,  when  the 
identical  trust  property  or  its  product  in  a  new 
form  can  be  traced  into  the  estate  and  so  into 
the  possession  of  the  representatives.  But  a 
beneficiary  who  is  unable  to  do  this  must  rely 
on  the  personal  liability  of  the  trustee,  and,  so 
relying,  has  only  a  claim  against  the  estate 
which  must  be  duly  presented  for  allowance. 

"But  such  a  claim  is  still  based  upon  the 
trust,  whatever  that  may  have  been.  It  has 
its  origin  in  the  trust,  and  depends  for  its  va- 
lidity upon  the  legality  and  sufficiency  of  the 
trust.  The  fact  that  the  beneficiary  is  obliged 
to  present  his  claim  and  look  like  a  general 
creditor  to  the  assets  of  the  estate  for  payment 
does  not  change  the  nature  of  his  demand,  which 
is  still  one  for  property  due  under  a  trust  ac- 
counting; it  merely  has  changed  his  remedy." 

[I]  Thus  it  is  that,  whether  the  instant 
action  be  regarded  as  one  to  establish  a  claim 
based  on  a  debt,  or  one  growing  out  of  a 
trust  relationship,  the  Inhibition  of  the  stat- 
ute must  prevail.  From  a  review  of  the 
colloquy  between  the  court  and  council  for 
the  respective  parties,  which  arose  at  the 
time  the  plaintiff  was  presented  as  a  witness, 
it  appears  that  the  disqualification  of  the 
witness  was  made  to  rest,  by  the  ruling  of  the 
court,  upon  the  fact  that  she  was  a  party  to 
the  record,  and  thus  came  within  the  re- 
straint of  the  section  under  discussion.  We 
think  this  view  of  the  trial  court  was  correct 

At  common  law  no  person  was  permitted 
to  become  a  witness  In  an  action  or  pro- 
ceeding in  which  he  was  a  party,  or  in  which 
he  was  interested.  40  Cyc.  2244.  This  dis- 
ability has  been  abrogated  by  various  en- 
abling acts  in  the  different  Jurisdictions  of 
the  United  States,  containing,  however,  as 
a  general  rule,  exceptions  similar  in  import 
to  those  contained  in  our  own  statutes.  Sec- 
tions 1879,  1880,  Code  Civ.  Proc. 

[6]  While  section  1880  of  the  Code  of  Civil 
Procedure  has  often  received  the  considera- 
tion of  the  appellate  courts  of  this  state,  the 
reports  do  not.  show  it  to  have  been  previ- 
ously Involved  in  an  inquiry  to  determine 
whether  the  word  "parties,"  as  therein  used, 
is  broad  enough  in  meaning  to  apply  to  a 
party  to  the  record  suing  only  in  his  repre- 
sentative capacity.  This  question  is  purely 
one  of  interpretation.  We  can  neither 
abridge  nor  extend  the  scope  of  the  terms 
of  the  section,  nor  should  we  concern  our- 
selves with  the  philosophy  of  the  rule  estab- 
lished by  the  section,  or  speculate  as  to  the 
motives  which  Impelled  the  Legislature  to 
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enact  it,  except  it  be  In  aid  of  the  dis- 
covery of  the  real  meaning  of  its  items. 
The  very  words  of  the  statute  must  control. 
Moore  v.  Scbofleld,  96  Cal.  486,  31  Pac.  532. 
Its  inhibitions  have  been  held  to  apply  to  the 
testimony  of  a  person  who  is  merely  a  nom- 
inal party  to  an  action.  As  stated  in  Blood 
v.  Fairbanks,  50  CaL  420: 

"  *  •  *  The  statute  does  not  merely  ex- 
clude parties  who  have  or  are  supposed  to  have 
an  interest  adverse  to  the  estate  of  the  decedent, 
but,  by  its  terms  renders  all  the  nominal  parties 
to  the  action  incompetent." 

In  Merrlman  v.  Wlckersham,  141  Cal.  567, 
75  Pac.  180,  it  was  held  that  a  stockholder 
and  director  of  a  corporation  was  not  ex- 
cluded from  testifying;  the  disqualifications 
proper  to  apply  being  only  such  as  the  stat- 
ute imposed. 

In  framing  the  exceptions  provided  by  sec- 
tion 1880  to  the  general  enabling  act  (section 
1879,  Code  Civ.  Proc),  the  Legislature  must 
have  intended  to  use  the  word  "parties"  in 
its  usual  and  appropriate  meaning  in  law 
(section  16,  Code  Civ.  Proc.).  If  It  had  been 
intended  to  render  the  testimony  of  a  party 
to  the  record,  suing  in  his  representative 
capacity,  admissible  under  the  circumstances 
stated  in  the  statute,  it  .would  have  been 
a  very  simple  matter  to  have  so  declared 
in  the  statute  Itself,  as  was  done  in  the 
Washington  statute,  where  it  is  provided 
that  the  exclusion  of  the  testimony  of  a 
party  to  the  record '"shall  not  apply  to  par- 
ties of  record  who  sue  or  defend  In  a  repre- 
sentative or  fiduciary  capacity  and  who  have 
no  further  interest  in  the  action."  Since  our 
statute  of  exclusion  uses  the  word  "parties" 
In  Its  broad  generic  sense,  we  do  not  deem 
it  proper  to  restrict  its  meaning  to  smaller 
compass,  thus  confining  Its  application  to 
parties  to  the  record  suing  in  their  Individual 
capacities. 

Under  an  Ohio  statute  providing  that  "a 
party  shall  not  testify  where  the  adverse 
party  Is  *  *  *  an  executor  of  a  deceased 
person,"  etc.  (Rev.  St  §  5242),  the  Supreme 
Court  of  that  state  held  that  the  inhibition 
of  the  statute  applied  to  an  executor  pros- 
ecuting an  action  in  his  representative  ca- 
pacity against  the  defendant  as  executrix. 
Farley  v.  Lisey,  55  Ohio  St  627,  45  N.  El 
1103.  In  that  case  the  court  said : 

"True,  the  plaintiff  was  prosecuting  the  ac- 
tion in  his  representative  character  as  executor 
of  the  lessor;  but  the  issues  in  the  action  were 
joined  between  him  as  such  and  the  defendant ; 
and  he  was  interested  in  maintaining  the  issues 
in  his  behalf,  not  only  in  his  representative  ca- 
pacity, but  individually  also  to  the  extent,  at 
least  that  his  compensation  was  affected  by  the 
amount  recovered  in  the  action.  The  statute 
has  reference  to  the  adverse  character  which 
the  parties  sustain  toward  each  other  as  par- 
ties in  the  action  at  the  time  of  the  trial,  and 
not  necessarily  to  their  relation  as  parties  to 
the  transaction  which  is  the  subject  of  the  action 
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or  defense;  and,  unless  these  parties  were  ad- 
verse, there  were  none  in  the  action,  tor  they 
were  the  only  parties.  It  is  said  the  plaintiff 
might  have  resigned  as  executor,  and  then  he 
would  have  been  competent  to  testify  as  desir- 
ed ;  but  then  he  would  no  longer  be  a  party  to 
the  action,  and  therefore  not  within  the  inhibi- 
tion of  the  statute.  But,  being  a  party  to  the 
action  when  his  testimony  was  offered,  it  was 
properly  excluded." 

[7]  The  objection  that  findings  1,  2,  and  3 
of  the  court  below  do  not  find  sufficient 
support  in  the  evidence  Is  without  merit  At 
the  trial  of  the  action  the  defendant  rested 
on  the  evidence  produced  by  the  plaintiff, 
which  was  of  a  desultory  and  unsatisfactory 
nature.  The  burden  of  proof  rested  upon  the 
plaintiff.  It  was  proper  and  necessary  that 
the  court  find  on  all  the  material  Issues 
framed  by  the  pleadings.  If  sufficient  evi- 
dence to  satisfy  the  mind  of  the  court  was 
not  produced  by  the  plaintiff  in  support  of 
her  complaint,  the  findings  should  have  been 
against  the  party  upon  whom  the  burden 
of  proof  rested.  Speegle  v.  Leese,  51  Oal. 
415;  Levlston  v.  Ryan,  75  CaL  293,  17  Pac 
239. 

The  judgment  Is  affirmed. 

We  concur :  WASTE,  P.  J.;  RICHARDS,  J. 


FERGER  v.  GEARHART  et  al.   (Civ.  2955.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 1.  California.  Nov.  12,  1919.  Hearing 
Denied  by  Supreme  Court  Jan.  8,  1920.) 

1.  Mechanics'  liens  <S=»132(13)— Claim  must 

BE  FILED  WITHIN  30  DATS  WHERE  MATERIAL 
FURNISHED  OB  LABOR  PERFORMED  FOR  OWNER. 

Lien  claimants  who  furnished  material  and 
performed  labor  at  the  instance  of  the  owner, 
and  not  under  contract  with  a  contractor,  were 
required  to  file  claims,  within  30  days  after 
ceasing  to  furnish  material  or  perform  labor, 
under  Code  Civ.  Proc.  $  1187,  as  it  existed  prior 
to  amendment  of  1919. 

2.  Constitutional  law  ®=>33  —  Constitu- 
tional PROVISION  GIVING  LIEN  NOT  SELF- 
EXECUTING. 

Const,  art.  20,  §  15,  providing  that  mechan- 
ics, materialmen,  artisans,  and  laborers  shall 
have  a  lien  for  value  of  labor  done  or  material 
furnished,  is  not  paramount  to  the  statute  pre- 
scribing time  within  which  claim  must  be  filed, 
since  the  constitutional  provision  is  not  self- 
executing  and  is  inoperative  except  as  supple- 
mented by  legislation. 

3.  Mechanics'  liens  <g=279— Claimant  has 

BURDEN  OF  PROVING  IT  WAS  CONTRACTOR, 
AND   NOT  MATERIALMAN. 

Lien  claimant  claiming  as  an  original  con- 
tractor under  Code  Civ.  Proc.  §§  1183,  1187, 
instead  of  as  a  materialman,  has  burden  of 


proving  that  it  was  a  contractor,  and  not  a 
materialman. 

4.  Mechanics'  liens  <8=>83,  89— Test  as  to 
whether  claimant  was  contractor  ob 
"materialman"  stated. 
The  test  of  whether  lien  claimant  was  a 
contractor  or  materialman  is  the  relative  value 
of  the  material  and  the  labor  supplied;  the 
claimant  being  a  "materialman"  if  the  value  of 
the  labor  is  small  in  comparison  with  that  of 
the  material 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Material- 
man.] 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty; H.  Z.  Austin,  Judge. 

Action  by  J.  C.  Ferger  against  Bertram  W. 
Gearhart,  trustee  of  the  People's  Ice  Com- 
pany of  Fresno,  and  others.  From  portions 
of  the  Judgment  rendered,  the  named  defend- 
ant appeals.   Affirmed  as  modified. 

Short  &  Sutherland  and  Carl  E.  Lindsay, . 
all  of  Fresno,  for  appellant 
Everts  &  Swing,  of  Fresno,  for  respondent 

BARD  IN,  Judge  pro  tern.  During  the 
early  part  of  the  year  of  1910  the  People's 
Ice  Company,  a  corporation,  was  engaged  in 
the  construction,  alteration,  and  repair  of 
certain  of  its  buildings  upon  its  property  In 
the  city  of  Fresno,  CaL  This  work  was 
undertaken  by  the  corporation  Itself,  as 
owner,  under  the  superintendence  of  one  of 
its  employes.  The  corporation,  falling  into 
financial  difficulties,  was  adjudicated  a  bank- 
rupt In  May,  1916.  Among  its  creditors  were 
several  who  had  furnished  materials  for, 
and  who  had  performed  labor  upon,  the 
buildings  referred  to.  Eleven  claims  of  lien  - 
were  filed  under  the  provisions  of  the  Me- 
chanic's Lien  Law  (Code  Civ.  Proc.  i  1183 
et  sea..),  and  assignments  were  thereafter 
made  to  the  plaintiff  of  the  specific  amounts 
due  each  claimant,  and  also  of  the  rights 
of  the  lien  claimants  under  their  respective 
claims  of  lien. 

The  appeal  is  taken  from  the  portions  of 
the  Judgment  which  are  founded  upon  the 
claims  of  Swastika  Lumber  Company  for 
materials,  Klelelguhr  Company  of  America 
for  materials,  Lewis  Electric  Company  for 
labor  and  materials,  and  Valley  Roofing 
Company  for  labor  and  materials.  It  is  ad- 
mitted in  the  brief  of  respondent  that  "no 
one  of  these  four  claims  were  filed  within 
thirty  (30)  days  after  the  claimant  had 
ceased  to  furnish  materials  or  labor  for  the 
buildings  In  question."  Such  claims  were, 
however,  all  filed  within  60  days  after  each 
respective  lien  claimant  had  ceased  to  fur- 
nish materials  or  perform  labor  upon  said 
buildings..  No  notice  of  completion  of  the 
work  referred  to  or  cessation  of  labor  there- 
on was  ever  filed  by  the  People'B  Ice  Oom- 
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pany,  bat  on  March  21,  1916,  the  Bald  owner 
notified  all  of  said  lien  claimants  that  It 
had  abandoned  all  farther  work  on  Its  said 
property.  Judgment  went  for  the  plaintiff 
as  such  assignee,  for  the  unpaid  balance, 
which  Judgment  also  directed  the  sale  of  the 
property  to  satisfy  the  aggregate  amount 
found  to  be  owing  and  unpaid. 

[1]  The  fundamental  question  presented 
for  decision  on  this  appeal  is  whether  the 
claims  of  Hen  of  the  four  lien  claimants 
named  were  filed  within  the  time  limited  by 
section  1187  of  the  Code  of  Civil  Procedure 
as  It  existed  prior  to  the  amendment  of  1919. 
This  question  is,  so  far  as  it  relates  to  the 
claims  of  lien,  in  principle  Identical  with 
that  which  was  before  the  court  in  Irwin  v. 
Silya,  180  Pac.  361  (hearing  In  Supreme 
Court  denied).  We  shall  therefore  rest  our 
decision  upon  the  principal  point  of  the  pres- 
ent controversy  upon  the  authority  of  that 
case,  and  for  the  reasons  therein  expressed 
hold  that  the  portion  of  the  Judgment  con- 
ferring upon  the  plaintiff  a  lien  against  the 
property  referred  to  is  without  foundation. 

(2]  The  suggestion  of  counsel  for  respond- 
ent that  the  provisions  of  the  state  Con- 
stitution touching  the  subject  of  the  liens 
of  materialmen,  laborers,  and  others,  up^ 
on  property  upon  which  they  have  bestow- 
ed labor  or  furnished  materials  (section 
15,  art  20,  State  Constitution),  is  par- 
amount to  the  statute  which  prescribes  a 
time  within  which  a  claim  of  lien  must  be 
filed  to  be  effective,  is  without  merit  The 
section  of  the  Constitution  referred  to  is 
not  self-executing,  and  is  inoperative  except 
as  supplemented  by  legislation.  Spinney  v. 
Griffith,  98  Cal.  149,  32  Pac.  974;  Morse  v. 
De  Ardo,  107  Cal.  622,  40  Pac.  1018.  The 
case  of  Miltlmore<v.  Nofziger  Bros.  Lumber 
Co.,  150  Cal.  790,  90  Pac.  114,  merely  holds 
the  section  of  the  Constitution  referred  to 
to  be  self-executing  to  the  extent  that  it  con- 
fers upon  the  classes  of  persons  included 
within  its  provisions  a  lien  making  "them 
equal  in  point  of  rank  with  regard  to  each 
other."  It  does  not  purport  to  go  to  the  ex- 
tent of  contravening  the  doctrine  of  the  case 
of  Spinney  v.  Griffith,  supra,  where  the  court 
says  of  the  section  of  the  Constitution  re- 
ferred to: 

"This  declaration  of  a  right,  like  many  others 
in  our  Constitution,  is  inoperative  except  as  sup- 
plemented by  legislative  action. 


"So  far  as  substantial  benefits  are  concerned, 
the  naked  right  without  the  interposition  of  the 
Legislature  is  like  the  earth  before  the  creation, 
'without  form  and  void,'  or  to  put  it  in  the  usual 
form,  the  Constitution  in  this  respect  is  not  Belf- 
execnting." 

[1, 4]  It  Is  contended  by  respondent  that  the 
Valley  Roofing  Company  was  an  original  con- 
tractor within  the  meaning  of  sections  1183 
and  1187  of  the  Code  of  Civil  Procedure,  and 
that  its  claim  was  filed  within  the  statutory 
period.  It  was  alleged  by  plaintiff  that  this 
particular  assignor  furnished  and  laid  a  cer- 
tain quantity  of  roofing  for  the  agreed  price 
of  $175.  Neither  the  evidence  nor  the  findings 
disclose  the  relative  value  of  material  and 
labor  supplied,  and  the  pleadings  and  find- 
ings are  silent  as  to  whether  the  Valley 
Roofing  Company  occupied  the  status  of  a 
materialman  or  contractor.  In  order  to  en- 
Joy  the  benefits  attaching  to  the  relation 
of  contractor  with  respect  to  the  work  at 
hand,  and  to  be  placed  in  a  position  more 
advantageous  than  that  occupied  by  a  ma- 
terialman, we  believe  it  was  essential  for 
the  plaintiff  to  have  adduced  proof  showing 
that  the  status  of  the  Valley  Roofing  Com- 
pany was  that  of  a  contractor  rather  than 
of  a  materialman,  and  that  falling  so  to  do, 
no  superior  rights  may  thereby  accrue  to  the 
plaintiff.  As  stated  in  Pugh  v.  Moxley,  164 
Cal.  874,  128  Pac.  1037: 

"The  test  of  the  character  of  the  contract  is 
die  relative  value  of  the  material  and  the  labor 
supplied.  If  the  value  of  the  labor  is  small  in 
comparison  with  that  of  the  material,  the  claim- 
ant is  a  materialman." 

No  effort  was  made  to  apply  this  prin- 
ciple to  the  determination  of  the  status  of 
the  Valley  Roofing  Company  with  respect  to 
said  work,  either  in  the  proof  or  findings. 

The  portions  of  the  judgment  appealed 
from  which  relate  to  plaintiff's  first  third, 
fourth,  and  sixth  causes  of  action  are  modi- 
fied (1)  by  striking  therefrom  the  amounts 
stated  therein  to  have  been  paid  for  verify- 
ing and  filing  the  claims  of  lien,  and  (2) 
wherein  it  Is  ordered,  adjudged,  and  decreed 
that  the  plaintiff  have  a  lien  upon  a  prop- 
erty referred  to  therein;  and,  as  thus  modi- 
fied, the  Judgment  shall  stand  affirmed,  the 
appellant  to  recover  costs  of  this  appeal. 


We  concur: 
ARDS,  J. 


WASTE,   P.    J.;  RICH- 
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MILLOTT  et  al.  v.  ASSOCIATION  OF  MARE 
ISLAND  EMPLOYES.    (Civ.  2094.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   Not.  13,  1919.) 

Mandamus  cs=»4(1)  —  Writ  not  granted 
where  adequate  remedy  by  appeal. 
Mandamus  will  not  be  granted  by  Court  of 
Appeal  in  original  proceeding  therefor,  where 
another  proceeding  is  pending  in  the  superior 
court  by  same  petitioners  for  similar  writ  in- 
volving the  same  subject-matter;  the  petition- 
ers having  an  adequate  remedy  by  appeal  from 
the  decision  of  the  superior  court  in  action 
therein  pending. 

Original  application  for  mandamus  by  J. 
B.  Millott  and  others  against  the  Association 
of  Mare  Island  Employes,  a  corporation. 
Writ  discharged  and  proceeding  dismissed. 

L.  O.  Harrier,  of  Vallejo,  for  petitioners. 
W.  H.  Morrissey,  of  San  Francisco,  for 
respondent 

.  BURNETT,  J.  This  is  an  original  applica- 
tion to  this  court  for  a  writ  of  mandate  re- 
quiring respondent  to  repurchase  certain 
stock  of  said  corporation.  An  alternative 
writ  was  issued,  and  on  the  return  day  re- 
spondent filed  a  general  demurrer  and  also 
an  answer  to  the  application.  The  contention 
of  petitioners  is  grounded  upon  the  provision 
in  the  by-laws  of  the  association  providing 
that— 

"No  stock  shall  be  sold  or  certificates  issued 
for  less  than  ten  shares.  All  stock  of  the  cor- 
poration is  to  be  sold  subject  to  the  right  of 
the  corporation  to  repurchase  the  same  at  any 
time  upon  paying  one  dollar  ($1.00)  per  share 
and  interest;  and  is  to  be  sold  subject  to  such 
other  conditions  as  the  board  of  directors  may 
deem  advisable  and  for  the  best  interests  of  the 
corporation,  except  that  no  compulsory  action 
shall  be  taken  by  the  corporation  that  will  re- 
duce the  ownership  of  stock  to  less  than  ten 
shares  for  each  member.  The  corporation  shall 
repurchase  (the  financial  condition  of  the  cor- 
poration permitting),  first,  such  shares  of  stock 
owned  and  held  by  any  stockholder  in  excess  of 
ten  shares,  thereby  limiting  the  ownership  of 
stock  to  ten  shares  for  each  stockholder,  and 
giving  to  each  equal  rights  and  privileges." 

It  is  the  theory  of  the  petitioners  that  a 
large  number  of  shares  of  said  stock  was  sold 
to  different  stockholders  In  excess  of  ten 
shares  for  each  stockholder,  that  it  is  for 
the  interests  of  the  corporation  that  said  ex- 
cess shares  be  purchased  for  the  benefit  of 
the  association,  and  that  the  directors  there- 
of refused  to  purchase  said  excess  stock  as 
required  by  said  provision  of  the  by-laws. 
But  regardless  of  the  merits  of  the  controver- 
sy, it  appears  by  the  answer  of  respondent 
and  it  is  conceded  by  petitioners,  that — 

"In  the  month  of  May  of  this  year,  plain- 
tiffs herein,  J.  P.  Millott,  W.  C.  Ellis,  D.  E. 


Schofield,  and  J.  O.  Peterson,  filed  a  petition 
for  a  writ  of  mandate  against  the  defendant* 
herein  and  its  board  of  directors  in  the  su- 
perior court  of  the  state  of  California,  in  and 
for  the  county  of  Solano. 

'That  said  petition  and  each  and  all  of  its 
allegations  was  and  is  substantially  the  same 
as  the  petition  in  this  action  and  prayed  for 
the  same  relief,  as  will  be  seen  from  the  copy 
of  said  petition  served  on  the  defendant,  which 
copy  is  made  a  part  of  this  answer  and  will  be 
handed  to  the  court  at  the  hearing  and  marked 
'Exhibit  A.' 

'That  while  the  plaintiff,  W.  G.  Luper,  in  this 
action,  was  not  named  as  a  party  plaintiff  in 
that  action,  said  action  was  prosecuted  and 
commenced  for  and  on  his  behalf  as  well  as  the 
other  plaintiffs  herein  and  he  was  in  truth  and 
fact  one  of  the  real  parties  in  interest  therein. 

'That  such  proceedings  were  had  and  taken 
thereafter  in  that  action  resulting  in  the  trial 
court  making  and  entering  an  order  therein 
sustaining  the  general  demurrer  interposed  by 
the  defendants  to  said  petition  therein. 

"That  the  plaintiffs  therein  declined  to  amend 
their  complaint  and  thereafter  judgment  was 
made  and  entered  on  the  26th  day  of  Septem- 
ber, 1919,  in  favor  of  the  defendants  in  that 
action,  dismissing  the  petition  of  the  plaintiffs 
therein. 

"Thereafter  and  on  the  20th  day  of  October, 
1919,  the  plaintiffs  therein  appealed  from  said 
judgment  to  this  honorable  court. 

"That  said  appeal  is  still  pending  and  undis- 
posed of. 

"On  the  4th  day  of  September,  1919,  the 
plaintiffs  herein,  J.  P.  Millott,  W.  C.  Ellis,  D. 
E.  Schofield,  and  J.  C.  Peterson,  commenced 
another  action  in  the  superior  court  of  the 
state  of  California,  against  the  defendant  here- 
in and  its  board  of  directors,  which  said  com- 
plaint was  substantially  in  the  same  language 
and  contained  the  same  allegations  as  the  peti- 
tion herein,  as  will  be  seen  from  the  copy  of 
said  petition  served  on  the  defendant,  Vhich 
copy  is  made  a  part  of  this  answer  and  will  be 
handed  to  the  court  at  the  hearing  and  marked 
'Exhibit  B.' 

'That  while  the  plaintiff,  W.  G.  Luper,  was 
not  named  as  a  party  plaintiff  in  that  action, 
that  action,  nevertheless,  was  prosecuted  on 
his  behalf  as  well  as  on  the  behalf  of  the  oth- 
er plaintiffs  therein  and  he  was  in  truth  and 
in  fact  one  of  the  real  party  plaintiffs. 
."That  in  that  action  the  defendant  herein 
together  with  its  board  of  directors  appeared 
and  filed  a  general  demurrer. 

"That  said  demurrer  duly  came  on  to  be 
heard  in  the  superior  court  of  Solano  county 
of  October  20,  1919,  and  was  on  said  day  by 
order  of  said  court  duly  made,  entered  sustain- 
ed. Th^t  thereafter  the  plaintiffs  filed  an 
amended  complaint 

"That  this  last  action  is  still  pending." 

It  therefore  clearly  appears  that  petitioners 
have  a  plain,  speedy,  and  adequate  remedy 
by  appeal  from  the  decision  of  said  superior 
court  in  said  cause  and  that  this  application 
must  be  denied  upon  that  ground.  The  very 
question  was  involved  in  Knowles  v.  Thomp- 
son, 133  Cal.  245,  65  Pac.  468,  and  Beaumont 
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v.  Sampson,  4  Cal.  App.  701,  89  Pac.  137,  and 
other  decisions.  The  Knowles  Case  was  an 
application  to  the  Supreme  Court  for  a  writ 
of  mandate,  directed  to  the  county  clerk  of 
San  Mateo  county,  to  compel  execution  of  a 
judgment  of  the  superior  court  of  said  coun- 
ty. It  appeared  in  that  case  that  an  appli- 
cation had  been  made  to  said  superior  court 
for  a  similar  writ  and  was  denied  therein, 
and  the  Supreme  Court  said: 

"An  appeal  lies  from  the  judgment  of  the 
superior  court  denying  a  writ  of  mandate. 
Code  Civ.  Proc.  §  939;  Palache  v.  Hunt,  64 
Cal.  474,  2  Pac.  245;  People  v.  Perry,  79  Cal. 
109,  21  Pac.  423;  Heinlen  v.  Phillips,  88  Cal. 
659,  26  Pac.  366.  This  furnishes  a  plain, 
speedy,  and  adequate  remedy  to  the  petitioner 
in  the  ordinary  course  of  law.  Santa  Cruz,  etc., 
Co.  T.  Supervisors,  62  Cal.  40.  The  demurrer 
to  the  petition  must  be  sustained,  and  it  is  so 
ordered." 

The  Beaumont  Case,  supra,  was  an  applica- 
tion for  a  writ  of  review.  It  appeared  that 
a  similar  application  had  been  made  to  the 
superior  court  and  it  was  held  that  "the  rem- 
edy of  the  petitioner  is  by  appeal  from  the 
judgment  of  the  superior  court"  The  peti- 
tion in  this  court  was  therefore  denied  upon 
that  ground.  The  same  principle  applies  in 
an  application  for  a  writ  of  review  as  in  that 
for  mandate.  It  is  of  no  consequence  that 
herein  one  party  is  made  petitioner  who  does 
not  expressly  appear  in  the  court  below, 
since  the  application  is  made  for  the  same 
purpose  and  involves  exactly  the  same  rem- 
edy; the  subject-matter  in  all  these  actions 
being  essentially  the  same.  Under  the  law 
as  thus  declared,  we  are  precluded  from  de- 
ciding, in  this  proceeding,  the  question  upon 
its  merits.  It  is  to  be  presumed  that  the 
appeal  from  the  lower  court  will  be  prosecut- 
ed diligently  and  that  the  opportunity  will 
soon  be  afforded  to  the  appellate  tribunal  tor 
a  final  determination  of  the  question  whether 
the  board  bf  directors  can  be  compelled  to 
repurchase  said  stock. 

But  for  the  reason  stated  the  alternative 
writ  is  discharged,  and  the  proceeding  is 
dismissed. 

We  concur:  ELLISON,  Presiding  Judge  pro 
tern. ;  BART,  J. 


BRYANT  et  aL  v.  HOBERT  et  aL  (Civ.  8110.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 1,  California.    Nov.  17,  1919.) 

1.  Homestead  oJ=»121  —  Trustee's  deed  un- 

DEB  POWKB  Or  SALE  EXECUTED  BT  HUSBAND 
AND  WIFE  CONVEYS  TITLE  AS  AGAINST  HOME- 
STEAD. 

A  deed  made  by  a  trustee  in  pursuance  of 
the  power  of  sale  contained  in  a  deed  of  trust 
executed  by  both  husband  and  wife  operates  to 


convey  the  absolute  title  to  the  property  as 
agaipst  a  homestead  declared  upon  the  property 
by  the  wife  prior  to  the  execution  of  the  deed 
of  trust 

2.  MOBTGAGEB  <8=>138— TBUST  DEED  CONVEYS 
LEGAL  TITLE  TO  TRUSTEE. 

A '  deed  of  trust  conveys  the  legal  title  to 
the  trustee  so  far  as  necessary  to  enable  him 
to  convey  it  to  the  purchaser  at  the  trustee's 
sale  free  of  all  right,  title,  interest  or  estate 
of  the  trustors,  or  any  one  claiming  under  or 
through  them. 

3.  Appeal  and  ebbob  <8=»959(2)— Pleading 
«=»276  —  Coubt  has  discretion  to  open 
CASE  to  permit  supplemental  answeb  aft- 
er ordering  judgment  fob  defendant. 

The  trial  court  has  a  legal  discretion,  which 
will  not  be  disturbed  except  for  abuse,  to  re- 
open a  case  to  permit  defendants  to  file  a  sup- 
plemental answer  after  the  court  has  ordered 
judgment  for  defendants ;  the  entry  of  the  min- 
ute order  by  the  clerk  not  being  the  decision 
of  the  court 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Lewis  R.  Works,  Judge. 

Action  to  quiet  title  by  Addle  D.  Bryant 
and  husband  against  Jennie  A.  Hobert,  trus- 
tee, and  another.  From  a  judgment  for  de- 
fendants, plaintiffs  appeal.  Affirmed. 

Johnston  &  Jones,  of  Fresno,  and  B.  P. 
Welch  and  John  S.  Bryant,  both  of  Los  An- 
geles, for  appellants. 

Gilbert  F.  Wyvell,  of  Los  Angeles,  for  re- 
spondents. 

KERRIGAN,  J.  This  is  an  appeal  from 
a  judgment  in  an  action  to  quiet  title,  and 
is  taken  by  the  plaintiffs  from  the  judgment 
entered  In  favor  of  the  defendants. 

The  first  question  presented  for  determi- 
nation is:  Does  a  deed  made  by  a  trustee  in 
pursuance  of  the  power  of  sale  contained  in  a 
deed  of  trust  executed  by  both  husband  and 
wife  convey  the  absolute  title  to  the  prop- 
erty as  against  a  homestead  declared  upon 
the  property  by  the  wife  prior  to  the  execu- 
tion of  the  deed  of  trust? 

[1, 2]  We  think  the  point  has  been  put  at 
rest  by  the  cases  of  Weber  y.  McCleverty, 
149  Cal.  316,  86  Pac.  706,  McLeod  v.  Moran, 

153  Cal.  97, 94  Pac.  604,  and  Athearn  v.  Ryan, 

154  Cal.  554,  98  Pac  390.  The  effect  of  such 
a  deed,  says  the  court  in  the  first  of  those 
cases,  is  to  convey  the  legal  title  to  the  trus- 
tee, who  is  thereby  vested  with  the  absolute 
legal  title  to  the  premises  so  far  as  Is  neces- 
sary to  enable  him  to  convey  It  to  the  pur- 
chaser at  the  trustee's  sale  free  of  all  right 
title,  Interest,  or  estate  of  the  trustors,  or 
any  one  claiming  under  or  through  them. 
Under  these  authorities  we  have  no  doubt 
that  such  a  deed  of  trust  transfers  for  the 
purpose  of  the  trust  all  possible  claims  of  the 
trustors  In  the  property  conveyed,  Including 
a  claim  of  homestead,  and  vests  In  the  trustee 
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the  absolute  legal  title  to  the  entire  estate 
held  by  the  trustors  at  the  time  of  the  exe- 
cution of  the  trust  deed,  and  that  the  title 
must  remain  In  the  trustee  for  that  purpose 
until  the  trust  Is  either  executed  through  a 
sale  upon  default  In  the  payment  of  the  debt 
secured  by  the  deed  of  trust,  or  Is  terminated 
by  the  payment  of  such  debt  or  other  method 
provided  by  law.  The  declaration  of  home- 
stead in  the  case  at  bar  was  made  prior  to 
the  execution  of  the  trust  deed,  but  It  is  Im- 
material whether  It  was  declared  prior  or 
subsequent  thereto.  Athearn  v.  Ryan,  supra. 

[3]  The  next  question  presented  Is  as  to 
the  right  of  the  court  to  allow  the  case  to  be 
reopened  in  order  to  permit  the  defendants  to 
file  a  supplemental  answer  after  the  court 
had  ordered  Judgment  for  title  defendants. 
The  entry  of  the  minute  order  by  the  clerk 
was  not  the  decision  of  the  court  (Pelger  v. 
Jacobs,  19  Cal.  App.  207,  125  Pac.  258),  and 
the  court  in  making  the  order  complained  of 
was  exercising  a  legal  discretion.  It  not  ap- 
pearing that  there  has  been  an  abuse  of 
such  discretion,  the  order  will  not  be  dis- 
turbed. CaL  Farm  Co.  v.  Schiappa-Pietra, 
161  CaL  732,  91  Pac.  593;  Young  v.  Mathews- 
Turner  Co.,  168  CaL  671,  675,  143  Pac.  1029; 
Lee  v.  Murphy,  119  CaL  367,  61  Pac  549,  955. 

The  judgment  is  affirmed. 

We  concur:  WASTE,  P.  J. ;  RICHARDS,  J. 


COMSTOCK  v.  DAVIS  et  aL,  Board  of  Fire 
Pension  Fund  Com'rs.    (Civ.  2914.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 2,  California.  Nov.  13, 19190 

1.  Conhtit ution  ax  law  <8=»48  —  Construc- 
tion OF  MUNICIPAL  CHARTER  IN  FAVOR  OF 
CONSTITUTIONALITY. 

If  a  city  charter  is  subject  to  two  constric- 
tions, one  which  would  make  it  valid,  and  one 
which  would  render  it  unconstitutional,  the 
former  should  be  adopted. 

2.  Municipal  corporations  <8=»200— Denial 
of  pension  provisions  of  chabtkb  to 
families  as  well  as  to  employes  in 
auxiliary  fire  system. 

By  the  charter  of  the  city  and  county  of 
San  Francisco  (article  9,  c.  1,  $  6,  and  chapter 

7,  |  5),  relative  to  the  relief  fund  of  the  fire 
department,  as  amended  November  15,  1910,  an 
amendment  approved  by  the  Legislature  Febru- 
ary 17,  1911,  the  provision  that  all  employes 
and  appointees  in  the  auxiliary  fire  system  are 
denied  the  benefits  of  the  pension  provisions  of 
the  charter  is  applicable  to  their  families  as 
well  as  themselves. 

8.  Statutes  <8=>22— Concurrent  resolution 
approving  amendment  of  charter  good 
despite  detect  in  title  in  Senate  resolu- 
tion. 

The  amendment  of  November  16,  1910,  to 
article  9,  c.  1,  §  6,  and  chapter  7,  |  5,  of  the 


charter  of  the  city  and  county  of  Ban  Francisco, 
as  to  the  firemen's  relief  fund,  held  properly 
approved  by  the  Legislature,  though  the  title  to 
the  Senate  concurrent  resolution  of  approval 
did  not  contain  a  statement  of  the  subject- 
matter  of  the  amendment,  in  violation  of  Const, 
art  4,  i  24,  as  to  the  title  of  statutes;  there 
being  a  distinction  between  a  concurrent  resolu- 
tion of  the  Legislature  and  an  act  which  be- 
comes a  law  of  the  state. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  George  E.  Cro th- 
ere, Judge. 

Action  by  Anna  E.  Comstock  against  John 
F.  Davis  and  others,  as  the  Board  of  Fire 
Pension  Fund  Commissioners  of  the  City  and 
County  of  San  Francisco,  State  of  California. 
From  Judgment  for  defendants,  plaintiff  ap- 
peals. Affirmed. 

Harry  G.  McKannay,  of  San  Francisco,  fox 
appellant 

George  Lull,  City  Atty.,  and  Ob. as.  8.  Peery, 
Asst  City  Atty,  both  of  San  Francisco,  for 
respondents. 

NOURSE,  J.  Appellant  la  the  widow  of  a 
member  of  the  San  Francisco  fire  department, 
who  died  as  the  result  of  an  injury  received 
while  on  duty  as  chief  engineer  of  a  pump- 
ing station  of  the  auxiliary  fire  system  of  the 
department  Respondents,  as  commissioners 
of  the  fire  pension  fund  of  that  department 
denied  her  application  for  a  pension  on  the 
ground  that  provisions  of  the  San  Francisco 
charter  relating  to  pensions  did  not  apply  to 
members  employed  In  the  auxiliary  fire  sys- 
tem. The  trial  court  sustained  the  action 
of  the  commissioners  and  gave  Judgment 
against,  the  petitioner,  from  which  this  ap- 
peal Is  taken. 

Appellant  urges  two  grounds  for  reversal: 

(1)  That  the  family  of  any  member  of  the 
fire  department  who  Is  killed  In  the  perform- 
ance of  his  duty  Is  entitled  to  a  pension;  and 

(2)  that  the  charter  amendment  of  1910  la 
unconstitutional  because  the  title  to  the 
Senate  concurrent  resolution  by  which  the 
amendment  received  legislative  approval  did 
not  express  the  subject-matter  of  the  amend- 
ment 

1.  Section  5,  chapter  7,  article  9,  of  the 
San  Francisco  charter,  provides  In  part  as 
follows: 

"The  commissioners  shall,  out  of  the  firemen's 
relief  fund,  provide  as  follows  for  the  family 
of  any  officer,  member  or  employs  of  the  fire 
department  who  may  be  killed  or  injured  while 
In  the  performance  of  his  duty." 

Section  6  of  chapter  1  of  the  same  article 
provides  that — 

"All  persons  appointed  to  positions  in  the  de- 
partment must  at  the  time  of  their  appointment 
be  citizens  of  the  United  States,  not  less  than 
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more  than  thirty-five  years  of 


By  an  amendment  adopted  by  the  electors 
of  San  Francisco  on  November  15, 1910,  and 
approved  by  the  Legislature  on  February  17, 
1911,  a  proviso  was  added  to  this  section 
raising  to  65  years  the  age  limit  of  "engineers, 
mechanics  and  employes  of  the  auxiliary  fire 
system."  A  further  proviso  was  added  at 
the  same  time,  reading  that  "employes  and 
appointees  In  this  proviso  named  shall  not  be 
subject  to  nor  derive  any  benefit  from  the 
provisions  of  chapter  7  of  this  article  relat- 
ing to  firemen's  relief  fund." 

It  Is  argued  that  as  the  proviso  merely  ex- 
cepts employes  and  appointees,  It  does  not  re- 
late to  their  families,  and  hence  the  provi- 
sions of  section  5,  chapter  7,  article  9,  grant- 
ing a  pension  to  the  family  of  any  employe  of 
the  department  killed,  while  in  the  perform- 
ance of  his  duty,  apply  to  the  families  of 
those  employed  In  the  auxiliary  fire  system 
as  well. 

In  answer  respondents  urge  that  the  pur- 
pose of  the  amendment  was  to  permit  the 
employment  of  men  of  advanced  age  In  the 
auxiliary  fire  system,  and  that  by  reason 
thereof  the  entire  auxiliary  system  was  re- 
moved from  the  provisions  of  the  charter  re- 
lating to  the  pension  fund,  and  that  this*  was 
done  irrespective  of  the  age  at  which  the 
person  was  employed. 

[1,2]  There  can  be  little  doubt  that  this 
was  the  purpose  and  effect  of  the  amendment. 
The  pension  Is  an  award  or  bounty  made  to 
the  employe  by  way  of  compensation  for  serv- 
ices he  renders  the  municipality.  In  the  event 
of  his  death  resulting  from  injuries  received 
In  the  performance  of  his  duty,  the  pension 
may  properly  go  to  his  family.  But  a  mere 
gift  to  his  family,  where  no  obligation  exists, 
Is  prohibited  by  section  31,  article  4,  of  the 
state  Constitution.  The  right  to  the  pension 
becomes  vested  by  reason  of  the  employment. 
If  there  is  no  obligation  there  can  be  no  legal 
right  to  the  pension.  Taylor  v.  Mott,  123  CaL 
497,  56  Pac.  256.  Certainly  a  husband  and 
father  Is  benefited  by  an  obligation  on  the 
part  of  the  government  to  care  for  his  family 
after  his  death.  Hence,  if  a  person  is  de- 
nied the  benefits  of  the  pension  provisions  of 
the  charter,  an  award  to  his  family  is  a  mere 
gift  The  deceased  accepted  his  employment 
with  the  city  after  the  approval  of  the  amend- 
ment of  1911,  and  must  be  deemed  bound  by 
Its  terms.  If  the  charter  is  subject  to  two 
constructions,  one  which  would  make  it  valid 
and  one  which  would  render  It  unconstitu- 
tional, the  former  construction  should  be 
adopted.  Applying  that  rule  here,  the  proper 
interpretation  of  the  charter  amendment  Is 
that  thermovision  that  all  employes  and  ap- 
pointees in  the  auxiliary  fire  system  are  de- 
nied the  benefits  of  the  pension  provisions  of 


the  charter  is  applicable  to  their  families  as 
well  as  to  themselves. 

[3]  2.  Appellant  urges  that  this  charter 
amendment  is  unconstitutional  because  the 
title  to  the  Senate  concurrent  resolution  by 
which  it  received  legislative  approval  does 
not  contain  a  statement  of  the  subject-matter 
of  the  charter  amendment,  and  that  this  Is 
in  violation  of  section  24,  article  4,  of  the 
Constitution.  This  resolution  Is  given  the 
following  title: 

"Senate  Concurrent  Resolution  No.  9,  approv- 
ing eighteen  certain  amendments  to  the  charter 
of  the  city  and  county  of  San  Francisco,  state 
of  California,  voted  for  and  ratified  by  the  elec- 
tors of  said  city  and  county  of  San  Francisco, 
at  a  special  municipal  election  held  therein  on 
the  fifteenth  day  of  November,  1910."  Stats. 
1911,  p.  1661. 

Section  24  of  article  4  of  the  Constitution 
reads  as  follows: 

"Every  act  shall  embrace  but  one  subject, 
which  subject  shall  be  expressed  in  its  title." 

The  method  for  the  adoption  and  approval 
of  amendments  to  the.  municipal  charters  Is 
found  In  section  8,  article  11,  of  the  Constitu- 
tion. Therein  it  is  provided  that  such  amend- 
ments when  ratified  by  the  electors  shall  be 
submitted  to  the  Legislature  to  be  approved 
or  rejected  In  the  same  manner  provided  In 
that  section  for  the  approval  or  rejection  of 
a  charter.   The  manner  thus  prescribed  is: 

"The  Legislature  shall  by  concurrent  resolu- 
tion approve  or  reject  such  charter  as  a  whole, 
without  power  of  alteration  or  amendment ;  and 
if  approved  by  a  majority  of  the  members  elect- 
ed to  each  house  it  shall  become  the  organic 
law  of  such  city." 

Section  24  of  article  4  Is  a  general  section 
relating  to  the  laws  or  acts  of  the  lawmaking 
body  of  the  state.  Section  8  of  article  11  Is 
a  special  section  providing  for  the  manner 
and  method  of  adopting  municipal  charters. 
There  Is  a  well-recognized  distinction  be- 
tween a  concurrent  resolution  of  the  Legisla- 
ture and  an  act  which  becomes  a  law  of  the 
state.  Section  8  of  article  11  specifically  pro- 
vides that  its  approval  shall  be  evidenced  by 
concurrent  resolution  approved  by  a  majority 
of  the  members  elected  to  each  house.  A  leg- 
islative act  must  be  presented  to  the  Governor 
for  bis  approval  or  rejection.  This  distinc- 
tion has  been  recognized  by  the  Legislature ' 
for  many  years  past  during  which  time  the 
charters  of  the  various  municipalities,  to- 
gether with  the  amendments  have  been  ap- 
proved In  the  manner  complained  of  in  this 
proceeding.  There  Is  thus  a  contemporaneous 
legislative  construction  to  the  effect  that 
these  charters  and  amendments  may  be  ap- 
proved by  concurrent  resolution  without  ref- 
erence to  the  provisions  of  section  24  of  arti- 
cle 4.  Practice  and  acquiescence  In  this  con- 
struction for  more  than  20  years  have  result- 
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ed  In  the  acquisition  of  large  property  In- 
terests and  the  determination  of  personal 
rights  and  obligations.  Such  practice  and 
acquiescence  have  fixed  the  construction 
which  should  not  be  disturbed  at  this  late 
day.  Stuart  v.  Laird,  1  Cranch,  290,  2  L.  Ed. 
115;  Railroad  Comm.  v.  Market  St.  Ry.  Co., 
132  Cal.  677,  680,  64  Pac  1065. 

In  addition  to  this  it  might  be  said  that 
if  appellant's  position  were  tenable,  she 
would  have  no  rights  to  assert,  because  the 
original  charter,  which  was  adopted  in  1899, 
and  the  amendments  to  section  5,  upon  which 
she  bases  her  right  of  action,  would  fall  in 
the  same  way. 

The  Judgment  is  affirmed. 

We  concur:  LANGDON,  P.  J.;  BRIT- 
TAIN,  J. 


TIEFEL  v.  CHANT. 

GATTWINKEL  v.  SAME. 

(ay.  2448,  2524.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.  Nov.  24,  1919.  Hear- 
ing Denied  by  Supreme  Court  Jan.  22,  1920.) 

1.  Appeal  and  kbbob  oj=>1051(l)— Admission 

OF   ACCOUNT    BOOK    HELD    IMMATERIAL  IN 

VIEW  OF  OTHER  COMPETENT  EVIDENCE. 

Error,  if  any,  in  the  admission  of  an  ac- 
count book  kept  by  the  claimant  against  a  de- 
cedent's estate,  is  immaterial,  where  there  were 
disinterested  witnesses  who  testified  that  claim- 
ant rendered  services  of  a  stated  value  suffi- 
cient to  support  the  judgment  which  was  for 
less  than  the  claim. 

2.  executobs  and  administrators  <8=»221(5) 
—Evidence  of  services  bendebbd  deceas- 
ed SUFFICIENT. 

Testimony  of  physician  and  others  that  they 
saw  services  rendered  by  claimant  to  deceased, 
and  giving  the  value  of  the  services,  and  evi- 
dence of  money  advanced  to  deceased,  held 
sufficient  to  support  the  judgment  against  the 
estate. 

3.  Executors  and  administrators  <J=»221(5) 
—Evidence  as  to  ncbse's  services  suffi- 
cient. 

Evidence  as  to  services  as  nurse  rendered 
'  to  deceased  held  sufficient  to  support  the  judg- 
ment against  the  estate. 

Appeals  from  Superior  Court,  Los  Angeles 
County ;  Fred  H.  Taf  t,  Judge. 

Separate  actions  by  C.  W.  Tiefel,  and  by 
Daniel  Gattwinkel,  against  Minnie  Chant,  as 
administratrix  of  the  estate  of  Louisa  Stuck- 
less,  deceased.  Judgments  for  the  plaintiff 
in  each  action,'  and  defendant  appeals.  Af- 
firmed. 


J.  H.  Ryckman,  of  Los  Angeles,  for  appel- 
lant 

Edward  G.  Kuster,  Guy  E.  Maurice,  and 
Rolland  S.  Haskell,  all  of  Los  Angeles,  for 
respondents. 

CONREY,  P.  J.  These  actions  were  tried 
together  in  the  superior  court.  Separate 
judgments  were  entered,  from  each  of  which 
the  defendant  appeals.  The  cases  have  been 
briefed  together.  The  transcripts  were  pre- 
pared in  accordance  with  section  953a  of  the 
Code  of  Civil  Procedure.  The  reporter's 
transcripts  In  the  two  cases  are  Identical 
with  each  other,  and  there  is  a  separate 
clerk's  transcript  for  each  case. 

We  will  first  consider  the  Gattwinkel  case. 
The  complaint  states  a  claim  of  indebtedness 
upon  an  account  for  services  rendered  and 
cash  advanced  to  Louisa  Stuckless,  and  al- 
leges that  the  reasonable  value  of  the  serv- 
ices rendered  was  the  sum  of  $1,902.89.  A 
claim  covering  this  demand  was  first  pre- 
sented to  the  administratrix  of  the  estate  of 
Louisa  Stuckless  and  rejected. 

[1,2]  Appellant  claims  that  the  court  erred 
in  receiving  in  evidence  an  account  hook 
kept  by  Gattwinkel,  and  that  there  was  no 
other  competent  evidence  introduced  upon 
which  the  demand  of  the  plaintiff  can  be  sus- 
tained. Following  the  decision  of  this  court 
in  Colburn  v.  Parrett,  27  Cal.  App.  541,  150 
Pac.  786,  the  court  permitted  Gattwinkel  to 
testify  that  he  kept  the  memorandum  book. 
This  book  contained  items  relating  to  plain- 
tiff's demand,  and  also  certain  items  of  ac- 
count between  Gattwinkel  and  other  persons. 
Some  evidence  was  Introduced  wherein  a 
witness  testified  to  his  acquaintance  with 
the  memorandum  book  and  with  transactions 
between  Gattwinkel  and  other  persons  men- 
tioned in  the  memorandum  book,  and  that  he 
found  the  memorandum  to  be  correct  as  be- 
tween Gattwinkel  and  the  other  persons.  We 
do  not  deem  it  necessary  to  determine  wheth- 
er or  not  the  court  erred  In  admitting  this 
book  in  evidence.  The  Judgment  in  favor  of 
Gattwinkel  was  for  only  the  sum  of  $750,  and 
there  is  evidence,  exclusive  of  the  memoran- 
dum book,  which  we  consider  sufficient  to 
support  the  judgment.  A  physician  who  at- 
tended Mrs.  Stuckless  during  her  illness  tes- 
tified to  the  services  which  he  saw  rendered 
by  Gattwinkel,  and  that  the  value  of  such 
services  was  from  $15  to  $20  per  week 
There  is  testimony  of  certain  other  witnesses 
who  saw  these  services  being  rendered  by 
Gattwinkel  and  it  shows  that  he  was  render- 
ing such  services  for  a  period  of  nearly  two 
years.  At  $15  per  week,  this  would  be  amply 
sufficient  to  support  a  judgment  of  $750. 
There  was  also  evidence  that  certain  sums 
of  money  were  advanced  by  Gattwinkel  for 
the  benefit  of  Mrs.  Stuckless,  and  that  Mrs. 
Stuckless  stated  that  she  had  no  money  and 
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tbat  she  Intended  to  provide  repayment  to 
Gattwlnkel  for  services  and  for  moneys  ad- 
vanced. 

[J]  The  claim  of  Mrs.  Tlefel,  as  stated  In 
her  complaint  and  In  her  claim  presented  to 
the  administratrix,  Is  for  the  sum  of  1569.73 ; 
the  Judgment  rendered  in  her  favor  Is  for  the 
sum  of  $150  and  costs.  The  claim  of  Mrs. 
Tlefel  as  presented  Is  for  treatment  rendered 
by  her  as  a  nurse,  charged  for  at  the  rate  of 
$2  per  treatment  for  a  certain  period  of  time, 
and  at  the  rate  of  $15  per  month  for  a  fur- 
ther period  of  time.  That  she  rendered  some 
such  services  is  shown  by  the  testimony  of 
the  physician  to  whom  we  have  referred,  and 
by  other  testimony.  The  physician  stated 
that  in  his  opinion  the  value  of  such  treat- 
ments was  $2.50  per  treatment.  We  are 
satisfied  that  there  is  sufficient  evidence  to 
support  the  findings  and  Judgment  for  the 
amount  awarded  by  the  court. 

The  judgments  are  affirmed. 

We  concur:    SHAW,  J.;  JAMES,  J. 


PEOPLE  v.  YOUNG.   (Or.  867.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.   Nov.  13,  1919.) 

1.  Criminal  law  <8=>1159(4)— Jury's  verdict 
conclusive. 

In  prosecution  for  contributing  to  the  de- 
linquency of  a  female  minor,  the  jury,  having 
seen  the  prosecuting  witness  and  heard  her 
story,  should  be  the  best  judges  of  the  credibil- 
ity of  her  statements,  and,  having  believed  her 
and  rendered  their  verdict  accordingly,  the  ap- 
pellate court  should  not  disturb  that  verdict. 

2.  Infants  «=>20— Instruction  on  crime  of 
contributing  to  juvenile  delinquency 

PROPER. 

In  a  prosecution  for  contributing  to  delin- 
quency of  a  female  minor,  under  Juvenile  Court 
Low,  55  1,  21,  where  the  court  charged  the 
substance  of  the  first  section,  and  quoted  all  of 
the  twenty-first  and  subdivision  11  of  the  first, 
providing  that  the  law  should  apply  to  any  per- 
son under  21  years  of  age,  leading,  or  in  danger 
of  leading,  an  idle,  dissolute,  or  immoral  life, 
and  the  jury  was  informed  that  if  they  found 
the  defendant  had  sexual  intercourse  with  pros- 
ecutrix as  charged  he  should  be  found  guilty,  the 
jnry  could  not  be  misled;  the  statutes  being 
neither  vague  nor  indefinite. 

3.  Infants  «=>  12— Juvenile  court  law  is 
constitutional. 

The  Juvenile  Court  Law  is  constitutional. 

Appea\  from  Superior  Court,  City  and 
County  of  San  Francisco;  Franklin  A.  Grif- 
fin, Judge, 

William  Young  was  convicted  of  violation 
of  Juvenile  Court  Law,  f  21,  by  contributing 


to  the  delinquency  of  a  minor,  and  he  ap- 
peals.  Judgment  affirmed. 

I.  M.  Peckham  and  Harry  I.  Stafford,  both 
of  San  Francisco,  for  appellant. 

U.  S.  Webb,  Atty.  Gen.,  and  John  H.  Rlor- 
dan,  Deputy  Atty.  Gen.,  for  the  People. 

RICHARDS,  J.  This  is  an  appeal  from  a 
judgment  which  followed  the  conviction  of 
the  defendant  of  a  misdemeanor  consisting 
In  the  violation  of  section  21  of  the  Juvenile 
Court  Law  (St  1915,  pp.  1225,  1246).  The 
charging  part  of  the  information  alleged  as 
follows: 

"The  said  William  Young,  on  or  about  the 
26th  day  of  March,  A.  D.  1918,  at  the  city  and 
county  of  San  Francisco,  state  of  California, 
did  then  and  there  willfully  and  unlawfully 
commit  an  act  which  did  then  and  there  tend  to 
cause  and  encourage  one  Beatrice  McGuire,  a 
female  person  under  the  age  of  21  years,  to 
wit,  of  the  age  of  18  years,  to  come  within  the 
provisions  of  subdivision  11  of  section  1  of  said 
Juvenile  Court  Law,  as  follows:  Said  William 
Young  did  then  and  there  willfully  and  unlaw- 
fully then  and  there  have  and  accomplish  an 
act  of  sexual  intercourse  with  and  upon  the 
said  Beatrice  McGuire,  said  defendant  William 
Young  not  being  then  or  there  the  husband  of 
the  said  Beatrice  McGuire,  all  of  which  willful 
and  unlawful  acts  and  course  of  conduct  as 
aforesaid  did  thereby  then  and  there  manifestly 
tend  to  and  did  encourage,  cause  and  contribute 
to  the  said  Beatrice  McGuire  becoming  and  re- 
maining such  a  person  as  is  described  in  section 
1,  subdivision  11,  of  the  Juvenile  Court  Law 
of  the  state  of  California,  to  wit,  a  person  un- 
der the  age  of  21  years,  who  is  leading,  or  from 
any  cause  is  in  danger  of  leading  an  idle,  dis- 
solute, lewd,  and  immoral  life,  contrary,"  etc 

[1]  The  first  contention  of  the  appellant  is 
that  the  evidence  was  Insufficient  to  warrant 
his  conviction,  the  basis  of  this  contention 
being  that  the  story  of  the  complaining  wit- 
ness was  utterly  Improbable.  We  have  ex- 
amined the  record  with  a  view  to  determin- 
ing the  merit  of  this  contention;  and  upon 
such  examination  we  are  entirely  satisfied 
that  the  testimony  of  the  complaining  wit- 
ness, while  such  as  might  be  expected  to  have 
been  given  by  a  person  of  Immature  ■  and 
feeble  intellect,  was  not  so  Inherently  im- 
probable as  to  justify  the  reversal  of  this 
case  upon  that  ground ;  but  that,  on  the  oth- 
er hand,  the  jury  having  seen  the  prosecut- 
ing witness  and  heard  her  story,  would  be 
the  best  judges  of  the  credibility  of  her  state- 
ments; and,  having  believed  her  and  ren- 
dered the]p  verdict  accordingly,  we  should 
not  undertake  to  disturb  that  verdict. 

[2]  The  next  and  final  contention  of  the 
appellant  is  that  the  court  failed  to  instruct 
the  Jury  as  to  what  crime  the  defendant  waB 
charged  to  have  committed,  and  failed  to 
give  to  the  jury  an  intelligible  instruction 
by  which  they  would  be  advised  as  to  what 
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would  constitute  an  offense  under  the  sec- 
tions of  the  Juvenile  Court  Law  which  the 
defendant  was  charged  with  having  violated, 
and  particularly  under  section  21  thereof. 

In  the  case  of  People  v.  De  Leon,  35  Cat 
App.  467,  170  Pac.  173,  this  court  had  occa- 
sion to  consider  the  language  of  section  21 
of  the  Juvenile  Court  Law ;  and  it  was  there 
held  that  the  said  section  of  said  law  was 
neither  -too  vague  nor  too  indefinite  for  en- 
forcement, and  that,  when  read  in  view  of 
the  other  sections  of  said  law  having  especial 
reference  to  the  delinquency  and  dependency 
of  minors,  it  was  sufficiently  precise  and  defi- 
nite to  form  the  basis  of  prosecutions  under 
its  terms.  In  the  Instant  case  the  informa- 
tion against  the  defendant  charged  him  with 
the  doing  of  specific  acts  which  would  man- 
ifestly tend  to  cause  the  minor  against  whom 
they  were  committed  to  come  within  the  pro- 
visions of  subdivision  11  of  section  1  of  said 
Juvenile  Court  Law  as  being  a  person  who 
would  thereby  be  brought  to  lead  or  be  in 
danger  of  leading  an  idle,  dissolute,  or  im- 
moral life.  The  information  during  the 
course  of  the  trial  was  read  to  the  jury,  and 
thereafter  the  complaining  witness  was  ex- 
amined In  detail  with  respect  to  Its  specific 
charge.  The  Jury  had  thus  before  it  the  par- 
ticular acts  with  which  the  defendant  stood 
charged.  The  court  Instructed  the  jury  as 
follows: 

"The  defendant  is  charged  with  the  crime  of 
misdemeanor,  to  wit,  a  violation  of  section  21 
of  the  Juvenile  Court  Law  of  this  state. 

"Section  1  of  the  Juvenile  Court  Law  provides 
that  the  law  shall  apply  to  any  person  under 
the  age  of  21  years  (subdivision  11)  'who  is 
leading,  or  from  any  cause  is  in  danger  of 
leading,  an  idle,  dissolute  or  immoral  life.' 

"Section  21  of  the  Juvenile  Court  Law  pro- 
vides: 'Any  person  who  shall  commit  any  act 
or  omit  the  performance  of  any  duty,  which  act 
or  omission  causes  or  tends  to  cause  or  encour- 
age any  person  under  the  age  of  twenty-one 
years  to  come  within  the  provisions  of  any  of 
subdivisions  1  to  13  inclusive  of  section  one 
of  this  act,  or  which  act  or  omission  contributes 
thereto,  or  any  person  who  shall,  by  any  act  or 
omission,  or  by  threats,  or  commands,  or  per- 
suasion, induce  or  endeavor  to  induce  any  such 
person,  under  the  age  of  twenty-one  years,  to 
do  or  to  perform  any  act  or  to  follow  any 
course  of  conduct,  or  to  so  live  as  would  cause 
or  manifestly  tend  to  cause  any  such  person  to 
become  or  to  remain  a  person  coming  within  the 
provisions  of  any  of  subdivisions  1  to  13  inclu- 
sive of  section  one  of  this  act,  shall  be  guilty 
of  a  misdemeanor.' " 

It  will  be  seen  that  this  instruction  quotes 
section  21  of  the  Juvenile  Court  Law  in  full, 
and  that  It  also  quotes  that  portion  of  sec- 
tion 1  of  the  Juvenile  Court  Law  contained 
in  subdivision  11  thereof,  which  provides 
that  the  law  shall  be  given  application  to 
any  person  under  the  age  of  21  years  "who 
is  leading  or  from  any  cause  Is  In  danger  of 


leading  an  idle,  dissolute,  or  Immoral  life." 
We  are  satisfied  that  the  jury  was  by  these 
instructions  informed  that  if  they  found  that 
the  defendant  had  committed  the  acts  with 
which  he  stood  charged  in  the  Information 
be  should  be  found  guilty  of  a  violation  of 
these  provisions  of  the  Juvenile  Court  Law. 
And  since,  as  we  have  seen,  we  have  held  in 
the  case  of  People  v.  De  Leon,  supra,  that 
these  provisions  of  the  Juvenile  Court  Law 
are  neither  vague  nor  indefinite  in  their 
terms,  we  cannot  here  say  that  the  charge 
of  the  court  which  embodies  those  terms  is 
so  vague  and  indefinite  that  the  jury  would 
be  either  Insufficiently  Instructed  or  be  mis- 
led thereby. 

[3]  As  to  the  contention  ef  the  appellant 
that  the  Juvenile  Court  Law  is  unconstitu- 
tional, that  contention  is  sufllclently  an- 
swered in  the  case  of  People  v.  De  Leon, 
supra. 

Judgment  affirmed. 

We  concur:  WASTE,  P.  X;  KERRIG- 
AN, J. 


JEWELL  v.  COMES  et  at  (Civ.  3049.) 

(District  Court  of  Appeal  First  District,  Divi- 
sion 2,  California.  Nov.  24,  1919.) 

1.  Contracts  «J=>277(1) — Installment  con- 
tract PROVISION  FOB  FCIX  PAYMENT  ON  RE- 
SALE NOT  WAIVED  BT  SELLER'S  FAILURE 
TO  DECLARE  INTENT  TO  BOLD  RESELLING 
BUYERS  TO  THEIR  CONTRACT. 

Where  a  contract  for  the  sale  of  a  business, 
for  a  price  payable  out  of  a  percentage  of  the 
sales,  provided  for  the  immediate  payment  of 
the  entire  balance  due  on  resale  of  the  busi- 
ness, it  is  no  defense  to  an  action  for  such  bal- 
ance that  the  plaintiff  knew  of  the  proposed 
resale  and  did  not  notify  defendants  that  he 
would  require  payment  of  the  balance. 

2.  Estoppel  <8=»110— Must  be  pleaded. 

The  trial  court's  finding  for  defendant  can- 
not be  sustained  on  the  ground  of  estoppel, 
where  defendant  did  not  plead  estoppel. 

Appeal  from  Superior  Court,  Santa  Clara 
County;  P.  F.  Gosbey,  Judge. 

Action  by  C.  O.  Jewell  against  J.  J.  Gomes 
and  others.  Judgment  for  defendants  Cos- 
tello  and  Henderson,  and  plaintiff  appeals. 
Reversed. 

Fry  ft  Jenkins,  of  San  Jose,  for  appellant 
Hugh  J.  Dougherty  and  Owen  D.  Richard- 
son, both  of  San  Jose,  for  respondent  Hen- 
derson. 

Geo.  C.  W.  Egan,  of  San  Jose,  for  respond- 
ent Costello. 

BRITTALN,  J.  The  plaintiff  appeals  from 
a  Judgment  against  him  in  a  suit  against  J. 
J.  Gomes,  A.  J.  Martin,  Thomas  W.  Costello, 
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and  Thomas  J.  Henderson  to  recover  on  a 
contract  for  the  balance  of  the  purchase  price 
of  his  interest  in  a  business  carried  on  in  the 
name  of  the  Gomes-Jewell  Tire  Company. 
The  defendants  Costello  and  Henderson  were 
awarded  a  judgment  for  costs,  and  are  the 
respondents.  No  brief  has  been  filed  in  their 
behalf. 

Under  an  agreement  with  the  Aero  Cush- 
ion Tire  Company,  a  corporation,  George  A. 
Le  Doux,  C.  O.  Jewell,  and  J.  J.  Gomes  ac- 
quired an  agency  for  the  sale  of  automobile 
tires.  Shortly  after  this  contract  was  made 
Jewell,  as  party  of  the  first  part,  entered 
into  a  contract  with  the  defendants,  reciting 
the  sale  of  his  Interest  in  the  business  for 
$1,635.15,  of  which  $500  was  represented  by 
a  promissory  note  payable  in  90  days,  and  the 
balance,  $1,135.15,  was  to  be  paid  from  5  per 
cent  portions  of  the  gross  sales  of  the  aero 
cushion  inner  tire  under  the  first  contract 
mentioned,  the  partial  payments  to  be  made 
at  stipulated  times.  The  contract  then  pro- 
vided: 

"In  case  the  parties  of  the  second  part  should, 
through  their  own  fault,  cease  to  make  sales 
of  said  tires,  or  should  sell  their  said  business 
of  selling  and  handling  the  same,  then,  in 
either  of  said  events,  all  of  said  sum  of 
$1,135.15  then  unpaid  shall  become  and  be 
immediately  due  and  payable,  and  the  parties 
of  the  second  part  hereby  agree  that  they  are 
jointly  and  severally  bound  and  obligated  to 
pay  the  said  balance  of  said  snm  of  $1,135.15 
on  demand." 

Henderson  and  Costello  answered,  admit- 
ting the  allegation  that  the  defendants  had 
sold  the  business.  The  court  made  findings 
in  accordance  with  the  allegations  of  the 
complaint,  and  further  found: 

"That  at  the  time  of  the  sale  by  said  defend- 
ants, J.  J.  Gomes,  A.  J.  Martin,  Thomas  W. 
Costello,  and  Tbomaa  J.  Henderson,  of  their 
business  of  selling  and  handling  the  said  tires 
of"  the  Aero  Cushion  Tire  Company,  a  cor- 
poration, the  plaintiff,  Jewell,  was  advised  of 
the  intentions  of  said  defendants  to  sell  said 
business  to  the  said  Porous  Rubber  Tire  Com- 
pany, and  did  not  at  said  time,  or  any  other 
time,  make  any  objection  to  the  sale  or  transfer 
by  said  defendants  of  their  said  business  and 
of  their  rights  under  said  Exhibit  B  to  the 
said  Porous  Rubber  Tire  Company,  and  did 
not  at  said  time  inform  the  defendants,  or 
any  or  either  of  them,  that  if  they  did  so  that 
he  would  require  of  the  defendants  that  they 
pay  the  whole  of  said  sum  of  $1,135.15  provided 
to  be  paid  by  Exhibit  B  in  the  event  that  said 
business  should  be  sold;  that  it  is  not  true 
that  the  Porous  Rubber  Tire  Company  ever 
assumed  the  obligations  of  the  defendants 
Gomes,  Martin,  Costello,  and  Henderson,  or 
either  of  them,  under  said  contract  with  plain- 
tiff, and  plaintiff  did  not  waive  all  or  any  of  his 
rights  against  said  Gomes,  Martin,  Costello, 
and  Henderson,  otherwise  than  by  his  failure 
to  notify  the  defendants  that  if  they  transferred 
their  business  to  the  Porous  Rubber  Tire  Com- 


pany that  he,  plaintiff,  would  require  the  pay- 
ment of  the  said  sum  of  $1,135.15  by  Exhibit 
B  to  be  paid  in  the  event  that  defendants  sold 
or  transferred  their  said  business." 

CI,  J]  The  appeal  is  on  the  judgment  roll 
alone.  Despite  the  rule  that  every  inference 
will  be  indulged  in  to  support  a  judgment,  the 
finding  above  quoted  shows  the  decision  was 
based  solely  on  the  ground  that  the  plaintiff 
did  not  inform  the  defendants  that  he  would 
hold  them  bound  to  the  terms  of  their  con- 
tract Such  notice  was  not  necessary  and 
would  have  added  nothing  to  the  obligations, 
of  the  contract  Itself.  10  R.  C.  L.,  p.  682, 
sec.  21;  Deane  v.  Gray  Bros.,  109  Cal.  433, 
42  Pac.  443.  As  well  might  the  maker  of  a 
promissory  note  be  relieved  of  liability  be-1 
cause  its  holder  did  not  notify  him  that  he 
would  be  held  to  the  terms  of  the  note.  The 
defendants  did  not  plead  estoppel,  and  the 
finding  cannot  be  sustained  upon  that  ground. 
Burk  v.  City  of  Santa  Cruz,  163  Cal.  807, 
127  Pac.  164;  Chapman  v.  Hughes,  134  Cal. 
641,  58  Pac.  298,  60  Pac.  974,  66  Pac.  982. 

The  judgment  Is  reversed. 

We  concur:  LANGDON,  P.  J.;  NOURSE,  J. 


KNAPP  v.  LYMAN.  (Civ.  2389.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.    Nov.  14,  1919.) 

Sales  «=»234(5)— Purchases  of  automobile 
pbooubed  fboh  owner  by  fraud  not  pro- 
TECTED. 

Where  possession  of  automobile  was  fraud- 
ulently obtained  from  owner,  and  it  was  sold  by 
fraudulent  possessors  to  a  purchaser  who  re- 
li-d  wholly  on  representations,  and  not  on  bill 
of  sale  signed  by  owner,  purchaser  was  not 
protected  as  against  owner;  delivery  of  posses- 
sion of  personalty  not  implying  transfer  of 
title,  particularly  where  transfer  is  procured 
by  fraud. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Charles  Wellborn,  Judge. 

Action  by  W.  M.  Knapp  against  R.  F.  Ly- 
man. From  a  judgment  for  defendant,  plain- 
tiff appeals.  Affirmed. 

Carlyle  Wynn,  of  Los  Angeles,  for  appel- 
lant. 

Arthur  Keetch,  of  Los  Angeles,  for  re- 
spondent 

JAMES,  3.  In  this  action  plaintiff  sought 
to  recover  possession  of  an  automobile  al- 
leged to  have  been  wrongfully  taken  and 
detained  by  the  defendant  The  judgment 
was  adverse  to  the  claim,  and  plaintiff  ap- 
pealed. 

The  defendant,  as  the  facts  appear  in  the 
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evidence,  was  the  owner  of  the  automobile 
In  question.  He  desired  to  sell  It,  and  placed 
an  advertisement  In  a  newspaper.  A  person 
appeared  in  answer  to  the  advertisement,  and 
pretended  that  he  had  a  bona  flde  purchaser 
for  the  automobile.  This  person  arranged 
a  meeting  between  the  owner  of  the  machine 
and  the  alleged  purchaser,  and  the  parties 
met;  there  being  present  still  another  In- 
dividual, who  posed  as  a  mechanic.  To  ab- 
breviate the  story,  suffice  it  to  say  that  the 
evidence  established  that  these  Individuals 
entered  upon  a  scheme  to  defraud  defendant 
of  his  automobile,  and  they  succeeded  in  get- 
ting possession  of  it  by  giving  a  worthless 
draft  In  the  course  of  the  transaction,  how- 
'ever,  they  obtained  from  Lyman,  the  owner, 
a  bill  of  sale  of  the  machine.  That  they  ac- 
quired no  title  to  the  automobile*  which  they 
obtained  either  by  committing  larceny  or  the 
crime  of  obtaining  property  by  false  pre- 
tenses (It  Is  Immaterial  here  to  determine 
which),  is  not  disputed  on  the  part  of  appel- 
lant 

Appellant  claims  only  that  the  respondent 
invested  the  men  who  defrauded  him  of  his 
automobile  with  such  indicia  of  title  as  to 
estop  him  from  asserting  ownership  <  of  the 
machine  as  against  the  plaintiff,  a  claimed 
Innocent  purchaser.  A  few  days  after  the 
alleged  transaction,  the  respondent  found 
his  machine  standing  on  the  street,  and  took 
possession  of  it  Plaintiff  appeared,  and  con- 
tended that  he  had  purchased  it  from  one 
of  the  trio  hereinbefore  referred  to.  Accord- 
ing to  the  testimony  of  appellant  he  gave 
some  money  and  some  jewelry  in  payment 
for  the  machine.  The  bill  of  sale  given  by 
respondent  to  the  men  was  not  exhibited  to 
him,  and,  by  the  testimony  of  appellant  the 
men  told  a  tale  entirely  different  from  the 
truth  as  to  how  they  had  obtained  possession 
of  the  machine.  The  person  who  sold  the 
machine  to  plaintiff  claimed  that  it  had  been 
brought  from  the  East  by  a  tourist  and  pur- 
chased by  the  then  possessor,  who,  on  account 
of  trouble  with  his  wife,  desired  to  dispose 
of  it.  It  is  quite  clear  that  appellant,  in  pur- 
chasing the  machine,  relied  wholly  upon  the 
representations  of  the  persons  with  whom 
he  was  dealing.  Hence  the  existence  of  the 
bill  of  sale  signed  by  the  respondent  is  im- 
material to  the  case. 

The  only  act  then,  which  was  committed 
on  the  part  of  respondent,  which  would  give 
any  color  of  ownership  to  the  automobile  in 
the  hands  of  the  fraudulent  procurers  there- 
of, was  the  act  in  delivering  possession  to  the 
latter.  It  has  long  been  held  that  mere  de- 
livery of  possession  does  not  Imply  a  transfer 
of  title,  where  personal  property  is  concerned. 
At  most,  it  is  only  prima  facte  evidence  of 
such  transfer.  Williston  on  Kales,  vol.  1,  f 
813.   To  the  same  effect  respondent  cites  35 


Cyc.  p.  860,  particularly  the  case  of  Globe 
Milling  Co.  v.  Minneapolis,  etc.,  Co.,  44  Minn. 
153,  46  N.  W.  806.  Conditional  Bales  are  of- 
ten made,  under  which  title  is  effectually 
reserved  in  the  vendor,  who  rests  secure 
against  any  claim  of  alleged  Innocent  pur- 
chasers. Van  Allen  v.  Francis,  123  Cal.  474, 
66  Pac  839.  The  case  here,  if  anything,  Is 
a  stronger  one,  because  the  possession  of  the 
property  was  caused  to  be  delivered  up  by 
reason  of  criminal  fraud,  perpetrated  by  the 
persons  who  obtained  the  property  from  re- 
spondent 

We  find  no  error  which  requires  that  the 
Judgment  be  disturbed. 
The  judgment  is  affirmed. 

We  concur:  CONRET,  P.  X;  SHAW,  J. 


WHITING-MEAD  COMMERCIAL  CO.  OF 
SAN  DIEGO  v.  BROWN.  (Civ.  8129.) 

(District  Court  of  Appeal,  First  District  Di- 
vision 2,  California.  Nov.  20,  1919.) 

1.  Appeal  and  xkrob  <8=>843(2)  —  Whether 
verification  of  a  lien  claim,  otherwise 
invalid,  ib  defective  ib  an  unnecessary 

QUESTION. 

Whether  the  verification  of  a  lien  claim  ia 
defective  need  not  be  decided,  where  the  claim 
is  defective  for  another  reason  and  is  invalid. 

2.  Appeal  and  ebbob  «s»704(2)— Finding  of 
variance  between  lien  claims  and  evi- 
dence, neither  of  which  abe  presented 
on  appeal,  conclusive. 

The  trial  court's  finding  of  fatal  variance 
between  the  statements  of  mechanics'  lien  claims 
sought  to  be  foreclosed  and  the  proof  is  con- 
clusive, where  neither  the  claim  nor  the  evi- 
dence are  before  the  appellate  court 

3.  Mechanics'  liens  <g=»277(6)  —  Variance 

BETWEEN  LIEN  STATEMENT  OF  CONTRACT  AND 
EVIDENCE  THEREON  FATAL  TO  LIEN. 

A  variance  between  the  notice  of  mechanics 
or  materialman's  lien  claim  and  the  proof,  show- 
ing that  the  statement  of  the  contract  set  forth 
in  the  lien  notice  is  untrue,  is  fatal  to  the  lien. 

4.  Mechanics'  liens  «=»78— Owner's  post- 
ing NOTICE  OF  NONBESPONSIBILITT  WITHIN 
TEN  DATS  AFTER  ACTUAL  KNOWLEDGE  SUFFI- 
CIENT. 

The  striking  by  amendment  of  the  words 
"or  intended  construction,"  etc.,  from  Code  Civ. 
Proc.  §  1192,  providing  that  the  owner  should 
file  notice,  that  he  would  not  be  responsible 
for  materials  used  in  improvements  upon  his 
land  by  another,  within  10  days  "after  he  shall 
have  obtained  knowledge  of  such  construction,  al- 
teration or  repair,"  permits  the  owner  to  escape 
liability  by  posting  notice  within  10  days  after 
knowledge  of  actual  improvements,  although  he 
previously  knew  of  intended  improvements. 

Appeal  from  Superior  Court  San  Diego 
County;  T.  I*  Lewis,  Judge. 
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Suit  by  the  Whiting-Mead  Commercial 
Company  of  San  JJiego  against  Charles  W. 
Brown.  Judgment  for  defendant,  and  plain- 
tiff appeals.  Affirmed. 

Jefferson  Davis,  of  Sante  Fe,  N.  M.,  and 
Charles  B.  De  Long  and  G.  F.  Hoff,  both  of 
San  Diego,  for  appellant. 

J.  T.  Reed,  of  San  Diego,  and  Chas.  B. 
Dow,  of  Los  Angeles,  for  respondent 

LANGDON..P.  J.  This  Is  an  appeal  from 
a  judgment  in  favor  of  the  defendant  in  an 
action  to  foreclose  liens  upon  certain  real 
property.  The  record  contains  only  the  find- 
ings of  fact  and  conclusions  of  law,  It  being 
contended  that  the  plaintiff  is  entitled  to 
judgment  upon  the  findings.  The  court 
found  that  on  or  about  April  28, 1916,  the  de- 
fendant was  the  owner  of  certain  lots  de- 
scribed in  the  complaint;  that  on  said  day 
he  entered  into  an  agreement  with  one  Alex 
Brown,  by  the  terms  of  which  the  said  Alex 
Brown  was  to  go  Into  immediate  possession 
of  said  property,  and  it  was  further  agreed 
that  If  within  90  days  the  said  Alex  Brown 
caused  certain  repairs  and-  Improvements  to 
be  made  to  the  building  upon  said  premises, 
and  performed  certain  other  conditions,  the 
said  defendant  agreed  to  convey  said  proper- 
ty to  Alex  Brown  for  the  consideration  of 
$1,000.  To  effectuate  the  agreement,  the  de- 
fendant placed  a  deed  to  the  property  In  fa- 
vor of  Alex  Brown  in  escrow  with  a  bank, 
and  Alex  Brown  placed  in  escrow  his  promis- 
sory note  for  $1,000  to  cover  the  purchase 
price  of  the  property.  Directions  were  left 
with  the  bank  that  upon  proof  of  compliance 
with  the  conditions  imposed  upon  said  Alex 
Brown  the  deed  was  to  be  delivered  to  him 
and  the  note  to  the  defendant  In  pursuance 
of  said  agreement,  Alex  Brown  went  into 
possession  of  the  property.  Thereafter  one 
F.  H.  Brown,  a  real  estate  broker,  who  had 
negotiated  the  transaction  just  described, 
ordered  certain  plumbing  fixtures,  material, 
and  labor  from  the  plaintiff  to  be  used  in 
the  repair  and  Improvement  of  said  dwelling 
house.  Such  material  and  labor  were  fur- 
nished by  the  -plaintiff  and  used  upon  the 
said  building.  The  court  expressly  found 
that  all  said  materials,  etc.,  were  furnished 
to  F.  H.  Brown,  who  was  not  acting  as  the 
agent,  of  the  owner,  the  defendant,  and  that 
'the  defendant  never  authorized  any  one  to 
order  materials  or  labor  on  his  behalf,  and 
that  the  plaintiff  did  not,  until  about  the 
time  of  filing  its  lien,  have  any  knowledge 
that  Charles  W.  Brown  was  the  owner  of  the 
property,  and  the  repairs  and  materials  were 
furnished  by  it  at  the  request  of  F.  U. 
Brown,  and  were  charged  on  the  books  of 
the  plaintiff  company  to  said  F.  H.  Brown. 

The  plaintiff,  seeking  to  charge  the  said 
premises  with  mechanics'  liens  for  said  la- 
bor and  material,  on  the  10th  day  of  July, 
1916,  filed  two  notices  of  claim  of  lien.  To 


each  of  said  claims  of  lien  was  attached  a 
verification  as  follows: 

"C.  J.  Gibbs,  being  first  duly  sworn,  deposes 
and  says :  That  he  is  the  cashier  of  the  Whiting- 
Mead  Commercial  Company,  of  San  Diego,  a 
corporation,  the  claimant  mentioned  in  the  fore- 
going claim  of  lien,  and  that  he  has  read  the 
same  and  knows  the  contents  thereof,  and  that 
it  contains,  among  other  things,  a  correct  state- 
ment of  the  demands, of  the  corporation,  after 
deducting  all  just  credits  and  offsets.  O.  J. 
Gibbs.  Subscribed  and  sworn  to  before  me," 
etc. 

The  court  also  found  that  within  ten  days 
from  the  time  the  said  Charles  W.  Brown 
first  had  knowledge  or  notice  of  the  furnish- 
ing of  said  material  and  labor  for  the  mak- 
ing of  said  repairs,  or  of  the  making  thereof, 
he  caused  to  be  given  notice  that  he  would 
not  be  responsible  for  the  same  by  posting  a 
notice  in  writing  to  that  effect  in  a  conspicu- 
ous place  upon  said  premises,  and  did  there- 
after, within  ten  days,  file  for  record  a  veri- 
fied copy  of  said  notice  within  the  office  of 
the  county  recorder  of  San  Diego  county,  in 
which  county  the  property  is  situated,'  and 
said  notice  contained  a  description  of  the 
property,  together  with  the  name  of  the  de- 
fendant Charles  W.  brown,  and  the  nature 
of  his  title  to  said  property,  and  said  copy 
so  recorded  was  verified  on  behalf  of  said  de- 
fendant by  Hazel  M.  Brown,  a  person  hav- 
ing knowledge  of  the  facts  set  forth  in  said 
notice. 

The  court  concluded  that  the  verification 
attached  to  the  liens  and  herein  set  out  was 
fatally  defective.  In  that  only  one  of  the  five 
essential  statements  required  by  section  1187, 
Code  of  Civil  Procedure,  for  a  valid  claim  of 
Hen,  was  verified,  and  the  other  four  essen- 
tials of  said  claims,  and  each  of  them,  were 
unverified ;  that,  therefore,  no  lien  attached 
by  virtue  of  the  filing  for  record  of  such 
claims.  The  trial  court  also  found  that  there 
is  a  fatal  variance  between  the  statements  in 
each  of  the  claims  of  liens  and  the  proof 
offered,  in  this,  that  the  statement  in  each 
of  the  claims  of  Hen  is  to  the  effect  that  said 
materials  and  labor  were  furnished  to  the  de- 
fendant Charles  W  Brown,  whereas  the  proof 
shows  that  such  materials  and  labor  were 
furnished  to  F.  H.  Brown.  The  trial  court 
also  concluded  that  the  notice  of  nonrespon- 
slbility,  posted  and  filed  by  the  defendant 
herein  under  and  in  pursuance  of  section 
1192,  Code  of  Civil  Procedure,  exempts  de- 
fendant from  personal  liability. 

[1-3]  The  first  point  made  by  appellant  Is 
that,  as  the  statute  does  not  prescribe  any 
particular  form  of  verification  of  claims,  a 
claim  signed  by  the  claimant  and  verified 
by  his  oath  is  sufficient,  and  that  therefore, 
though  the  affidavit  itself  be  insufficient  to 
apply  to  all  the  essentials  of  a  valid  claim 
of  lien,  the  verification  by  oath  applies  to 
the  entire  claim.  We  need  not  discuss  here 
whether  or  not  this  verification  was  a  sub- 
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Btantial  compliance  with  the  statute,  because, 
under  the  findings,  the  claim  Is  defective  for 
another  reason."  The  court  has  found  that 
there  Is  a  fatal  variance  between  the  state- 
ments in  the  claims  and  the  proof.  The 
claims  themselves  are  not  before  us,  and  none 
of  the  evidence  offered  In  support  thereof. 
Under  such  circumstances,  the  finding  of  the 
trial  court  on  this  point  is  conclusive.  A 
variance  between  the  notice  of  Hen  and  the 
proof,  showing  that  the  statement  of  the  con- 
tract set  forth  In  the  notice  is  untrue,  is 
fatal  to  the  lien.  Santa  Monica  I*  &  M.  Co. 
v.  Eege,  119  Cal.  376,  380,  51  Pac  666;  Wil- 
son v.  Nugent,  125  CaL  280,  57  Pac.  1008. 

[4]  This  leaves  for  our  consideration  the 
question  of  the  personal  responsibility  of 
the  defendant  The  only  point  made  by  the 
appellant  In  its  attack  upon  this  portion  of 
the  judgment  is  that,  because  the  defendant 
had  notice  at  the  time  of  the  contract  with 
Alex  Brown  for  the  sale  of  the  premises  that 
the  said  Alex  Brown  Intended  to  make  cer- 
tain improvements  to  the  premises,  the  de- 
fendant was  charged  with  notice  of  the  mak- 
ing of  said  Improvements  irrespective  of 
whether  he  had  actual  knowledge  or  not,  at 
the  time  he  entered  into  said  agreement  with 
said  Alex  Brown.  As  pointed  out  by  the  re- 
spondent, prior  to  1911,  It  was  provided  by 
section  1192,  Code  of  Civil  Procedure,  that 
the  owner  should  file  such  notice  within  10 
days  "after  he  shall  have  obtained  knowl- 
edge of  such  construction,  alteration  or  re- 
pair or  intended  construction,"  etc.  But  that 
section  has  been  amended  by  elimination  of 
the  italicized  words.  Such  definite  change 
indicates  an  intention  that  the  owner  should 
be  relieved  of  responsibility  by  filing  said  no- 
tice within  the  time  limited  after  knowledge 
of  the  actual  Improvements. 

The  judgment  Is  affirmed. 

We  concur:  BRITTAIN,  J.;  NOURSB,  J. 


PEOPLE  v.  KANGIE S  SER.   (Cr.  866.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.   Nov.  18,  1919.) 

1.  Criminal  law  «J=>507(7)  —  Intelligent 

C0N8ENT  NECESSARY  TO  CONSTITUTE  BOY  "AC- 
COMPLICE" TO  INDECENT  ASSAULT. 

If  a  young  boy  consented  to  an  act  of  sodo- 
my, in  violation  of  Pen.  Code,  f  286,  by  de- 
fendant, he  was  an  "accomplice"  within  the 
meaning  of  section  1111,  requiring  corroboration 
of  his  testimony  to  support  conviction,  but  con- 
sent in  such  connection  means  voluntary  agree- 
ment by  a  person  in  the  possession  and  exer- 
cise of  sufficient  mentality  to  make  an  intelligent 
choice  to  do  something  proposed  by  another, 


and  mere  passivity  or  submission  does  not  In- 
clude consent. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Accom- 
plice.] • 

2.  Criminal  law  <J=»742(2)— Bot  as  accom- 
plice IN  SODOMY  A  JURY  QUESTION. 
In  a  prosecution  for  sodomy  upon  a  boy  in 
violation  of  Pen.  Code,  g  286,  whether  the 
boy  was  an  accomplice  of  defendant,  or,  the 
same  thing,  consented  to  commission  of  the  act, 
was  a  question  of  fact  for  the  jury. 

8.  Witnesses  <s=»a61— Foundation  must  be 

LAID  FOB  IMPEACHING  QUESTION. 

Evidence  that  the  brother  of  prosecuting 
witness  in  a  sodomy  case  had  committed  the 
act  was  inadmissible  to  impeach  prosecuting  wit- 
ness, where  no  proper  foundation  was  laid. 

4.  Criminal  law  «=»1169(11)  —  Testimony 
not  prejudicial  as  suggesting  guilt  or 

OTHER  CRIMES. 

In  a  prosecution  for  sodomy  In  violation  of 
Pen.  Code,  %  286,  testimony  of  several  witness- 
es examined  by  the  district  attorney  identify- 
ing a  certain  bottle  of  vaseline,  and  to  the  ef- 
fect that  in  camping  or  automobile  trips  they 
had  slept  with  defendant,  held  not  prejudicial 
to  defendant  as  intimating  that  he  had  been 
guilty  of  offenses  with  the  witnesses. 

5.  Criminal  law  <8=»1037(1)— Objection  be- 
low to  misconduct  of  district  attorney 
necessary. 

In  the  absence  of  assignment  of  misconduct 
by  the  district  attorney  in  argument,  made  with 
reference  thereto  at  the  time,  the  objection  can- 
not be  raised  for  the  first  time  on  appeal. 

Appeal  from  Superior  Court,  Alameda 
County;  A.  F.  St  Sure,  Judge. 

E.  J.  Kanglesser  was  convicted  of  a  viola- 
tion of  Pen.  Code,  i  286,  and  from  the  judg- 
ment and  an  order  denying  motion  -for  new 
trial  he  appeals.  Judgment  and  order  af- 
firmed. 

John  Ik  McVey,  of  Oakland,  for  appellant 
U.  S.  Webb,  Atty.  Gen.,  and  John  H.  Rior- 
dan,  Deputy  Atty.  Gen.,  for  the  People. 

KERRIGAN,  J.  The  defendant  was  charg- 
ed, by  information  with  the  violation  of  sec- 
tion 286  of  the  Penal  Code.  He  was  tried  by 
jury,  convicted,  and  given  an  Indeterminate 
sentence.  He  appeals  from  the  judgment 
and  from  the  order  denying  his  motion  for  a 
new  trial. 

The  first  contention  made  for  a  reversal  .of 
the  Judgment  and  order  Is  that  the  evidence 
is  insufllcient  to  support  the  verdict  in  that 
the  story  of  the  prosecuting  witness,  John 
Smith,  as  detailed  to  the  jury,  was  not  cor- 
roborated. The  theory  of  the  prosecution  Is 
that  such  corroboration  was  unnecessary  for 
the  reason  that  John  Smith  was  not  an  ac- 
complice, he  being  at  the  time  of  the  commis- 
sion of  the  iffense  a  boy  nine  years  of  age 
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wbo  did  not  know  the  wrongfulness  of  the 
act  in  which  the  defendant  engaged  (Pen. 
Code,  §  26,  subd.  1);  that  consequently  be 
could  not  give  the  necessary  consent  to  the 
commission  of  the  act  to  constitute  him  an 
accomplice. 

[1]  Whether  or  not  under  the  evidence  the 
boy  was  an  accomplice  was  submitted  to.  the 
Jury  by  the  following  portion  of  the  court's 
charge: 

"Section  1111  of  the  Penal  Code  provides  as 
follows :  'A  conviction  cannot  be  had  upon  the 
testimony  of  an  accomplice  unless  it  be  cor- 
roborated by  such  other  evidence  as  shall  tend 
to  connect  the  defendant  with  the  commission 
of  the  offense.'  *  *  • 

"If  you  find  from  the  evidence  in  this  case 
that  John  Smith  was  at  the  time  of  the  alleged 
commission  of  said  offense  of  the  age  of  less  than 
fourteen  years,  and  that  it  is  clearly  proved  in 
this  case  that  at  the  time  of  the  alleged  com- 
mission of  the  offense  he,  the  said  John  Smith, 
consented  to  the  commission  of  the  said  offense, 
then  and  in  that  event  the  said  John  Smith 
is  an  accomplice  within  the  meaning  of  the  sec- 
tion of  the  Code  I  have  just  read  to  you,  and 
the  testimony  of  John  Smith  must  be  corroborat- 
ed by  such  other  evidence  in  this  case  as  shall 
tend  to  connect  the  defendant  with  the  commis- 
sion of  the  offense.  *  *  * 

"Consent  in  law  means  a  voluntary  agreement 
by  a  person  in  the  possession  and  exercise  of 
sufficient  mentality  to  make  an  intelligent  choice 
to  do  something  proposed  by  another.  Consent 
differs  very  materially  from  assent  The  former 
implies  some  positive  action*  and  always  in- 
volves submission.  The  latter  means  mere  pas- 
sivity or  submission  which  does  not  include 
consent.  In  cases  of  this  character  the  age  and 
mentality  of  the  subject  of  an  indecent  assault 
is  important  and  should  always  be  considered 
in  determining  the  presence  or  absence  of  con- 
'  sent.  The  mere  submission  of  a  child  of  tender 
years  to  an  attempted  outrage  of  his  person 
should  not  in  and  of  itself  be  construed  to  be 
such  consent  as  would -in  point  of  law  justify 
or  excuse  the  assault" 

It  thus  appears  that  the  jury  were  clearly 
advised  as  to  what  constitutes  an  accomplice, 
the  distinction  between  the  consent  necessary 
to  constitute  one  an  accomplice  and  mere 
assent  and  submission  without  consent. 

The  charge  finds  support  in  the  case  .of 
People  v.  Dong  Pok  Tip,  164  Cal.  143,  127 
Pac.  1031,  In  which  the  court  said: 

"The  alleged  victim  of  the  assault  was  a  boy 
nine  years  of  age.  *  ,*  *  It  may  be  admitted 
that  the  evidence  shows  that  the  boy  was  ignor- 
a'ntly  indifferent  and  passive  in  the  hands  of 
the  defendant,  even  to  the  point  of  submission ; 
but  there  is  a  decided  difference  in  law  between 
mere  submission  and  actual  consent.  'Consent,' 
in  law,  means  a  voluntary  agreement  by  a  per- 
son in  the  possession  and  exercise  of  sufficient 
mentality  to  make  an  intelligent  choice,  to  do 
something  proposed  by  another.  'Consent'  dif- 
fers very  materially  from  'assent'  The  former 
implies  some  positive  action  and  always  in- 
volves submission.  The  latter  means  mere  pas- 
sivity or  submission,  which  does  not  include 
consent  •  .  *  *  In  cases  of  the  character  un- 


der discussion,  the  age  and  mentality  of  the  sub- 
ject of  an  indecent  assault  is  important  and 
should  always  be  considered  in  determining  the 
presence  or  absence  of  consent.  The  mere  sub- 
mission of  a  child  of  tender  years  or  retarded 
mental  development  to  an  attempted  outrage  of 
its  person  should  not  in  and  of  itself,  be  con- 
strued to  be  such  consent  as  would,  in  point 
of  law,  justify  or  excuse  the  assault  *  *  * 
It  is  neither  unreasonable  nor  unnatural  to  as- 
sume that  such  a  child,  in  the  hands  of  a  strong 
man,  might  be  easily  overawed  into  submitting 
without  actually  consenting." 

[2]  There  1b  evidence  in  the  record  that  the 
boy  did  not  know  the  wrongfulness  of  the  act 
committed  upon  him,  but  whether  under  the 
evidence  he  was  an  .accomplice,  or,  what  is 
the  same  thing,  consented  to  the  commission 
of  such  act  was  a  question  of  fact  to  be  de- 
termined by  the  Jury.  As  was  said  by  the 
Supreme  Court  in  the  case  of  People  v.  Tom 
Woo  et  al.,  184  Pac.  388,  at  page  383: 

"In  passing  upon  this  question,  we  will  not  at- 
tempt to  determine  the  weight  of  the  evidence, 
bat  will  decide. only  whether  upon  the  face  of 
the  evidence  it  can  be  held  that  sufficient  facts 
could  not  have  been  found  by  the  jury  to  war- 
rant the  Inference  of  guilt  For  it  is  the  func- 
tion of  the  jury  in  the  first  instance,  and  of  the 
trial  court  after  verdict  to  determine  what 
facts  are  established  by  the  evidence,  and  be- 
fore the  verdict  of  the  jury,  which  has  been  ap- 
proved by  the  trial  court  can  be  set  aside  on 
appeal  upon  the  ground  we  are  discussing,  it 
must  be  made  clearly  to  appear  that  upon  no 
hypothesis  whatever  is  there  sufficient  substan- 
tial evidence  to  support  the  conclusion  reached 
in  the  court  below." 

[3]  The  defendant  also  complains  that  the 
court  refused  to  permit  him  to  show  that  the 
boy's  brother  had  committed  the  act  of  sodomy 
upon  him,  and  he  argues  that  this  testimony 
was  admissible  to  impeach  the  prosecuting 
witness,  and  to  show  perhaps  a  motive  on  the 
part  of  such  witness  for  charging  the  defend- 
ant with  the  commission  of  the  offense. 

The  question  was  Improper  for  the  purpose 
of  Impeaching  the  witness,  for  the  reason 
that  the  proper  foundation  for  it  was  not 
laid,  but  aside  from  this  objection  the  record 
shows  that  the  defendant  was  permitted 
without  objection  to  answer  this  very  ques- 
tion. 

[4]  From  the  evidence  it  appears  that  the 
prosecuting  witness  testified  that  the  de- 
fendant had  used  vaseline  upon  the  private 
parts  of  the  boy  while  consummating  the  act 
charged,  and  a  bottle  containing  this  sub- 
stance was  .identified  by  another  witness. 
Several  witnesses  examined  by  the  district 
attorney  identified  the  bottle  of  vaseline,  and 
they  testified  that  in  camping  or  upon  auto- 
mobile trips  they  had  slept  with  the  defend- 
ant. The  defendant  Insists  that  the  purpose 
of  this  evidence  was  to  intimate  that  the 
defendant  had  been  guilty  of  other  similar 
offenses.  Regarding  the  jurors  as  reasonable 
men,  we  do  not  agree  with  the  defendant 
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that  they  may  have  drawn  the  Inference  from 
either  or  both  of  these  circumstances  that 
these  witnesses  had  themselves  been  guilty 
of  the  offense  of  sodomy  with  the  defendant, 
and  we  are  of  the  opinion  that  the  defendant 
was  not  prejudiced  by  such  testimony. 

[5]  With  reference  to  the  defendant's  fur- 
ther contention  that  the  district  attorney  was 
guilty  of  misconduct  during  his  argument  to 
the  jury  in  his  reference  to  a  certain  witness 
and  his  relations  with  the  defendant,  it  Is 
sufficient  to  say  that  there  was  no  assign- 
ment of  misconduct  made  with  reference 
thereto  at  the  time,  and  such  objection  can- 
not be  raised  for  the  first  time  upon  appeal. 
People  v.  Shears,  133  Gal.  154,  65  Pac.  295. 

During  the  lmpanelment  of  the  jury,  there 
was  some  discussion  as  to  whether  or  not  the 
jury  should  consist  wholly  of  men ;  but,  not- 
withstanding the  assertion  of  the  defendant 
to  the  contrary,  nothing  then  said  by  the  dis- 
trict attorney  or  by  the  court  had  any  ten- 
dency to  injure  or  prejudice  the  defendant', 
whose  rights  throughout  the  entire  trial  were 
carefully  guarded  by  the  court. 

The  Judgment  and  order  are  affirmed. 

We  concur:  WASTE,  P.  J.;  RICH- 
ARDS, J. 


STEARNS  v.  SUPERIOR  COURT  IN  AND 
FOR  LOS  ANGELES  COUNTY  et  aL 
(Civ.  3113.) 

(District  Court  of  Appeal,  Second  District,  Divi- 
sion 1,  California.   Nov.  14,  1919.) 

1.  Execution  «j=>425  —  Issuance  against 

PERSON  GUILTY  OF  FRAUDULENT  CONVER- 
SION. 

On  a  judgment  that  defendant  was  guilty 
of  fraudulent  conversion,  under  Code  Civ.  Proc. 
8  479,  execution  might  issue  against  the  person 
of  defendant  so  adjudged  guilty  of  fraud. 

2.  Mandamus  «=»4(1)— Writ  does  not  lie  to 
compel  insertion  of  provision  in  judg- 
ment for  commitment  to  jail. 

In  action  for  fraudulent  conversion,  com- 
plaint praying  that  on  failure  of  defendant  to 
pay  over  certain  sums  he  be  imprisoned  until 
he  did  so,  as  required  by  Const  art.  1,  J  15, 
where  court  found  case  was  proper  for  judg- 
ment committing  defendant  to  jail,  but  neverthe- 
less refused  to  enter  such  judgment  on  a  ground 
assigned,  plaintiff's  only  remedy  was  by  appeal, 
and  she  cannot  sue  out  mandate  to  require  in- 
sertion of  provision  for  imprisonment ;  judgment 
and  discretion  of  court  as  to  facts  and  law  in 
matter  within  jurisdiction  not  being  controllable 
by  writ  of  mandate,  where  party  has  adequate 
remedy  at  law. 

Petition  for  writ  of  mandate  by  Madeline 
B.  Stearns  against  the  Superior  Court  of  the 
State  of  California  in  and  for  the  County 
of  Los  Angeles  and  Charles  Wellborn,  Judge 


thereof.  Alternative  writ  discharged,  and 
proceeding  dismissed. 

Collier,  Schlegel  A  Labarere,  Frank  C. 
Collier,  and  Walter  H.  Sprague,  both  of  Los 
Angeles,  for  petitioner. 

John  S.  Cooper,  of  Los  Angeles,  for  re- 
spondents. 

SHAW,  J.  Respondent  has  Interposed  a 
general  demurrer  to  a  petition  upon  which 
this  court  issued  an  alternative  writ  of  man- 
date addressed  to  the  superior  court  of  Los 
Angeles  county  commanding  it,  In  the  ab- 
sence of  cause  to  the  contrary  being  shown, 
to  Incorporate  in  a  judgment,  which  the  court 
is  about  to  render  In  favor  of  plaintiff  upon 
findings  made  In  an  action  wherein  Made- 
line E.  Stearns  Is  plaintiff  and  Howard  E. 
Reach  is  defendant,  a  clause  to  the  effect 
that  said  defendant  be  committed  to  the 
county  jail  until  he  pays  to  plaintiff  the  sum 
of  $1,052.39,  so  found  by  the  court,  to  be  due 
to  her. 

The  complaint,  a  copy  of  which  is  attached 
to  the  petition,  alleges  that  defendant,  while 
acting  In  a  fiduciary  capacity  for  plaintiff, 
fraudulently  converted  and  appropriated  to 
his  own  use  certain  funds  and  property 
which  she  intrusted  to  him ;  and  the  prayer 
thereof.  In  addition  to  judgment  for  $2,343.59* 
asked,  is  "that  upon  the  failure  of  said  de- 
fendant to  pay  said  sums  and  all  of  them  he 
be  imprisoned  in  the  county  jail  In  the  county 
of  Los  Angeles  until  such  time  as  he  does 
pay  the  same,  as  required  by  article  1,  sec- 
tion 15,  of  the  Constitution  of  the  state  of 
California."  The  petition  also  contains  a 
copy  of  the  findings  upon  which  the  court,  as 
a  conclusion  of  law,  found  that  plaintiff  was 
entitled  to  judgment  against  defendant  for 
$1,052.39,  and  "that  this  Is  a  proper  case  for 
a  judgment  committing  defendant  to  and 
confining  him  in  the  county  jail  of  said 
county  of  Los  Angeles,  and  such  a  judgment 
would  be  ordered  but  for  the  reason  that  the 
provisions  of  article  1,  section  15,  of  the  Con- 
stitution of  the  state  of  California  and  sec- 
tion 478  of  the  Code  of  Civil  Procedure  of 
said  state,  construed  together,  seem  to  this 
court  to  preclude  such  a  judgment  as  there 
was  no  preliminary  arrest  as  allowed  and 
provided  for  In  section  479  et  seq.,  of  said 
Code  of  Civil  Procedure.  Therefore  no  judg- 
ment committing  said  defendant  to  and  con- 
fining him  in  said  county  jail  will  be  en- 
tered herein." 

Petitioner  claims  that  the  findings  bring 
the  acts  of  defendant  within  the  provisions 
of  subdivision  2,  section  479,  Code  of  Civil 
Procedure,  and  show,  as  alleged  in  the  com- 
plaint, that  while  acting  in  a  fiduciary  ca- 
pacity for  plaintiff  he  was  guilty  of  acts  for 
which,  In  the  absence  of  his  paying  the 
amount  found  by  the  court  to  be  due,  he 
should  be  Imprisoned  in  the  county  jail. 
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[1]  Clearly,  the  Judgment  which  plaintiff 
sought  In  the  action  was  not  only  one  for  the 
recovery  of  money,  to  be  enforced  by  execution 
against  property,  but  one  adjudging  the  de- 
fendant guilty  of  fraudulent  conversion,  upon 
which  latter  an  execution  might  issue  against 
the  person  of  the  defendant  so  adjudged 
guilty  of  fraud.  Stewart  v.  Levy,  36  Cal.  169. 
The  court,  as  to  the  Indebtedness,  found 
that  plaintiff  was  entitled  to  judgment  there- 
for, but  the  effect  of  the  finding  which  we 
have  quoted  is  that  as  a  matter  of  law,  not- 
withstanding the  findings  made  as  to  de- 
fendant's fraudulent  acts,  plaintiff  was  not 
entitled  to  a  Judgment  committing  defendant 
to  jail.  Other  than  this  simple  finding,  the 
so-called  conclusion  of  law  above  set  out  is  a 
mere  statement  of  the  trial  judge  of  his  rea- 
sons for  holding  that  plaintiff  is  not  entitled 
upon  the  findings  to  a  judgment  of  imprison- 
ment against  defendant.  That  the  argument 
or  reasons  given  by  a  trial  Judge  in  support 
of  a  ruling  or  decision  are  no  part  of  the 
record  upon  which  this  court  Is  called  upon 
to  act  is  too  well  settled  to  require  citation 
of  authority.  It  thus  appears,  conceding  the 
findings,  as  claimed  by  petitioner,  warranted 
the  judgment  for  which  she  contends,  that 
the  trial  court,  as  it  was  within  its  Jurisdic- 
tion entitled  to  do,  took  a  contrary  view  of 
the  law,  and  held  as  a  matter  of  law  that 
plaintiff  was  not  entitled  to  judgment  that 
defendant  be  committed  to  jail: 

[2]  Whether  the  trial  court  be  right  or 
wrong  In  so  deciding  is  not  involved  In  this 
proceeding,  since  If  the  court  erroneously 
denies  plaintiff  a  judgment  warranted  by  the 
findings,  her  remedy,  as  in  other  cases,  Is  by 
an  appeal.  No  principle  Is  better  settled 
than  that  the  judgment  and  discretion  of  the 
trial  court,  both  as  to  the  facts  and  as  to  the 
law  applicable  thereto,  in  a  matter  within 
its  Jurisdiction,  cannot,  where  the  aggrieved 
party  has  a  plain,  speedy,  and  adequate  rem- 
edy in  the  ordinary  course  of  law,  be  con- 
trolled by  writ  of  mandate.  Cahlll  v.  Su- 
perior Court,  145  Cal.  42,  78  Pac.  467.  Thfft 
the  petitioner  has  a  remedy  by  appeal  ad- 
mits of  no  controversy,  and  that  the  higher 
court  on  such  appeal,  if  the  findings  warrant 
it,  will  order  judgment  thereon  in  favor  of 
the  plaintiff  in  the  action  is  equally  true. 

There  Is  no  difference  between  this  pro- 
ceeding, wherein  petitioner  claims  that  upon 
the  findings  she  is  entitled  to  a  judgment 
other  than  that  which  the  court  proposes  to 
render,  and  the  ordinary  case  where  the 
court  is  about  to  enter  a  judgment  which  the 
aggrieved  party  claims  Is  unwarranted  by 
the  findings.  If  the  writ  in  the  instant  case 
lies  for  such  purpose,  then,  in  lieu  of  an 
appeal  from  the  judgment,  it  is  applicable 
to  all  cases  to  compel  the  court  to  render  a 
proper  judgment  based  upon  findings,  thus 


applying  a  new  and,  perhaps,  better  method 
of  review  and  correction  thereof. 

Petitioner's  counsel  seem  to  recognize  the 
fact  that  she  is  not  entitled  to  the  writ,  pro- 
vided she  has  a  plain,  speedy,  and  adequate 
remedy  in  the  ordinary  course  of  law,  and 
hence,  to  overcome  this  obstacle,  alleges  in 
her  petition  that  the  appeal  will  not  be  decid- 
ed in  a  long  time ;  that  meanwhile  petitioner 
will  have  no  security  for  the  payment  of  her 
Judgment,  at  which  time  Beach  will  probably 
be  beyond  the  reach  of  any  process  of  the 
court.  This  argument  would  apply  with 
equal  force  to  all  cases  where  the  court  has 
erroneously  rendered  judgment  upon  findings 
in  favor  of  a  defendant  when  it  should  have 
been  for  the  plaintiff. 

The  alternative  writ  is  discharged  and  the 
proceeding  dismissed. 

We  concur:  CONREY,  P.  J.;  JAMES,  J. 


HTDE  v.  STOCKWELL  et  aL    (Civ.  8105.) 

(District  Court  of  Appeal,  First  District  Divi- 
sion 1,  California.  Nov.  18,  1919.  Rehear- 
ing Denied  Dec.  18,  1919.  Hearing  Denied 
by  Supreme  Court  Jan.  17,  1920.) 

1.  Appeal  and  ebbob  *=>194(1),  236(2)— Ob- 
jection THAT  DEFENDANT  HAS  NOT  SEPA- 
RATELY STATED  SEVERAL  DEFENSES  MUST  BE 
HADE  BELOW. 

An  objection  on  appeal  that  defendant  has 
not  separately  stated  his  several  defenses  will 
not  be  considered  in  the  absence  of  objection  ei- 
ther by  demurrer  or  motion. 

2.  Fraudulent  conveyances  «=s>228  — At- 
tachment LIEN  SUPERIOR  TO  PRIOR  TRANS- 
FER TO  AVOID  PAYMENT  OF  CLAIM. 

Where  apparent  owners  of  a  clear  title  to 
realty  upon  such  apparent  ownership  as  a  mat- 
ter of  record,  and  upon  express  and  repeated 
assertions  that  they  are  the  owners,  made  to* 
induce  another  rendering  services  to  them  to 
extend  credit  obtain  credit,  and  thereafter  seek 
to  avoid  liability  by  conveying  away  the  property 
to  an  absentee,  an  attachment  lien  by  the 
creditor  takes  precedence  of  the  conveyance,  al- 
though subsequent  thereto  in  point  of  time,  in 
view  of  Civ.  Code,  |  3439,  avoiding  transfers 
fraudulent  as  to  creditors. 

3.  Appeal  and  ebbob  4t=»187(l)— Objection 

TO  DEFECT  OF  PARTIES  MUST  BE  MADE  BELOW. 

Where  no  objection  below  is  made  as  to  de- 
fect of  parties,  such  objection  cannot  be  consid- 
ered for  the  first  time  on  appeal. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  John  W.  Shenk,  Judge. 

Action  to  quiet  title  by  Lulu  Bates  Hyde 
against  Ida  B.  Stockwell  and  others.  From 
a  judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 
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.  G.  Roy  Pendell,  of  Los  Angeles,  for  appel- 
lant. 

E.  D.  Kennedy  and  A.  A.  Sturges,  both  of 
Lob  'Angeles,  for  respondents. 

RICHARDS,  J.  This  Is  an  action  to  quiet 
title  to  certain  real  estate.  The  complaint 
alleges  the  plaintiff  to  have  been  at  all  the 
times  mentioned  therein  the  owner  of  tbe 
property,  and  avers  that  defendants  assert 
some  claim  or  interest  therein  adverse  to  the 
plaintiff,  but  that  they  and  each  of  them  have 
no  estate,  right,  title,  or  Interest  therein  or  In 
any  part  thereof.  The  plaintiff  then  proceeds 
to  allege  that  the  defendant  Ida  B.  Stockwell 
has  caused  the  defendant  Charles  R,  Thomas, 
who  is  alleged  to  be  a  constable,  to  levy  an 
attachment  upon  said  property  and  thereby 
to  cloud  plaintiff's  title  thereto;  wherefore 
the  plaintiff  prays  that  the  defendants  be  re- 
quired to  set  forth  their  claims  to  said  prop- 
erty, and  that  they  be  decreed  to  be  without 
merit.  The  defendant  Ida  B.  Stockwell,  after 
several  abortive  efforts  to  present  a  pleading 
which  would  stand  the  assaults  of  the  plain- 
tiff by  demurrers  and  motions  to  strike  out, 
Anally  succeeded  in  doing  so  in  the  form  of 
hei  fourth  amended  answer.  Tbe  plaintiff 
demurred  to  said  answer  upon  the  general 
ground,  and  also  upon  numerous  specified 
grounds  of  uncertainty,  and  also  moved  to 
strike  out  specific  paragraphs  in  said  answer 
upon  the  grounds  of  surplusage,  sham,  re- 
dundant, and  Irrelevant  matter.  The  court 
overruled  said  demurrer  and  denied  said  mo- 
tion to  strike  out,  whereupon  the  cause  pro- 
ceeded to  trial,  as  a  result  of  which  the 
court  made  Its  findings  and  rendered  its  Judg- 
ment in  favor  of  said  Ida  B.  Stockwell,  sus- 
taining in  the  main  the  affirmative  averments 
of  her  answer,  holding  the  attachment  Hen 
Imposed  by  said  defendant  upon  said  prop- 
erty to  be  superior  to  the  plaintiff's  claim  of 
title  in  fee  simple  thereto. 

The  main  contentions  of  the  plaintiff  upon 
this  appeal  are  that  the  court  erred  In  over- 
ruling her  demurrer  to  the  defendant's  fourth 
amended  answer,  and  in  denying  her  motion 
to  strike  out  specific  portions  thereof.  The 
appellant  also  contends  that  the  findings  of 
the  court  in  said  defendant's  favor  are  not 
supported  by  the  evidence  in  the  case. 

[1]  When  the  answer  of  the  defendant  is 
examined  with  a  view  to  determining  the 
merit  of  the  first  of  these  contentions,  It  is 
found  to  be  very  inartificially  drawn,  but  on 
the  whole  we  think  that  It  Is  sufficient  to 
stand  the  test  of  a  general  demurrer,  and 
also,  to  have  enough  affirmative  matter  there- 
in to  be  able  to  pass  safely  through  the  rather 
technical  criticisms  which  the  plaintiff  urged 
against  it  in  her  special  demurrer.  To  the 
appellant's  objection  that  said  defendant  has 
not  separately  stated  her  several  defenses 
we  find  that  no  objection  was  made  upon 
this  ground  in  either  the  demurrer  or 
the  motion  of  the  plaintiff;  and  as  to  her 
contention  that  the  said  defendant  has  not 


embodied  the  affirmative  allegations  of  her 
answer  in  a  cross-complaint  we  are  of  the 
opinion  that  the  case  of  Klumpke  v.  Henley, 
24  Cal.  App.  35,  140  Pac.  289,  313,  furnishes 
an  answer  to  this  particular  objection. 

This  brings  us  to  the  main  contention  of 
the  appellant  herein,  which  is  that  upon  the 
facts  alleged  in  her  answer  the  defendant 
was  not  entitled  to  the  relief  awarded  her, 
and  that  the  findings  and  judgment  of  the 
court  awarding  her  such  relief  are  not  sup- 
ported by  the  evidence  In  the  case.  As  to 
the  latter  point,  a  careful  examination  of  the 
record  convinces  us  that  the  said  defendant 
succeeded  in  proving  the  main  facts  set  forth 
In  the  affirmative  part  of  her  answer,  and 
hence  that  both  the  averments  of  said  an- 
swer and  the  findings  of  the  court  were  sup- 
ported by  the  proofs  in  the  case. 

The  facts  upon  which  the  said  defendant 
relied  in  her  pleading,  and  in  the  proofs 
which  supported  it  for  the  judgment  she  suc- 
ceeded in  obtaining  were  substantially  these: 
That  prior  to  the  27th  day  of  September, 
19i2,  the  plaintiff  in  the  case  was  the  owner 
in  fee  simple  of  the  premises  In  question,  and 
that  on  said  date  she  made  a  grant  deed 
thereof  to  one  Hazel  "Hofer,  her  daughter, 
and  to  Albert  R.  Hofer,  the  latter's  husband, 
of  said  premises,  reserving  to  herself,  a  life 
estate  therein.  The  Hofers  Immediately  en- 
tered Into  possession  of  said  premises  and 
occupied  and  used  the  same  thereafter  and 
up  to  about  the  12th  day  of  February,  1916. 
Between  the  above  dates  tbe  Hofers  became 
indebted  to  the  defendant  Ida  B.  Stockwell 
for  personal  services  in  the  way  of  medical 
advice  and  attendance  rendered  to  them  by 
her,  in  order  to  obtain  which  and  the  nec- 
essary credit  therefor  they  represented  them- 
selves to  be  the  owners  of  said  property  and 
that  the  same  was  free  and  clear  of  all  In- 
cumbrances. When,  however,  the  defendant 
Ida  B.  Stockwell  finally  demanded  payment 
for  the  services  rendered  by  her  to  the  Hofers, 
and  when,  such  payment  having  been  de- 
layed or  refused,  she  threatened  to  bring  suit 
upon  her  claim,  the  said  Hazel  and  Albert 
Hofer,  for  the  purpose  of  hindering  and  de- 
laying their  said  creditor  in  the  event  of 
such  suit,  and  of  cheating  and  defrauding 
her  out  of  the  sum  justly  due  her,  caused 
a  deed  to  be  made  and  recorded  purporting 
to  convey  said  premises  back  to  the  plaintiff 
herein.  At  the  time  of  the  making  of  said 
deed  to  said  plaintiff  she  was  absent  from  the 
state  of  California,  and  no  delivery  of  the 
same  was  actually  made  to  her,  but  without 
such  delivery  said  deed  was  attempted  to  be 
put  upon  record  a  day  or  two  before  the  insti- 
tution of  the  action  by  said  defendant  against 
the  Hofers  to  recover  upon  their  alleged  in- 
debtedness to  her  and  the  issuance  of  an  at- 
tachment in  said  action  upon  said  premises. 
In  said  action  said  defendant  recovered  Judg- 
ment, upon  vhich  there  was  issued  an  execu- 
tion which  was  duly  levied  upon  the  property 
in  question.   It  was  to  avoid  the  threat  of 
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such  execution  and  of  a  threatened  sale  there- 
under that  the  plaintiff  commenced  the  pres- 
ent action. 

Jl]  We  are  of  the  opinion  that  the  forego- 
ing facts  as  found  by  the  trial  court  were 
sufficient  to  Justify  the  relief  to  which  the 
court  found  said  defendant  entitled.  They 
present  a  case  wherein  persons  apparently 
the  owners  of  a  clear  title  to  real  estate  pro- 
cure credit  upon  such  apparent  ownership 
as  a  matter  of  record  and  also  upon  their 
express  and  repeated  assertions  that  they  are 
the  owners  of  the  property  in  question,  which 
assertions  are  made  for  the  purpose  of  In- 
ducing another  rendering  services  to  them 
to  extend  to  them  such  credit,  and  that, 
having  obtained  a  full  measure  of  such  credit, 
they  then  seek  to  avoid  liability  therefor  by 
conveying  away  the  property  to  an  absentee 
with  the  apparent  purpose  of  preventing  the 
successful  assertion  of  their  creditor's  right 
to  recourse  to  said  property  for  the  payment 
of  her  just  claim.  Transfers  of  property  for 
such  fraudulent  purpose  have  been  uniformly 
set  aside  by  the  courts  of  this  state.  Bull 
v.  Ford.,66  CaL  176,  4  Pac.  1175;  First  Nat 
Bank  of  Los  Angeles  v.  Maxwell,  123  Cal. 
360,  65  Pac.  980,  60  Am.  St.  Rep.  64;  Beklns 
v.  Deterle,  5  Cal.  App.  690,  91  Pac.  105. 
Section  3439  of  the  Civil  Code  seems  to  fully 
cover  the  case  when  it  provides  that — 

"Every  transfer  of  property  or  charge  thereon 
made,  every  obligation  incurred,  and  every  judi- 
cial proceeding  taken,  with  intent  to  delay  or 
defraud  any  creditor  or  other  person  of  his 
demands,  is  void  against  all  creditors  of  the 
debtor,  and  their  successors  in  interest,  and 
against  any  person  upon  whom  the  estate  of 
the  debtor  devolves  in  trust  for  the  benefit  of 
others  than  the  debtor." 

[3]  The  appellant  make's  the  final  conten- 
tion that  the  court  should  not  have  granted 
the  defendant  the  relief  which  she  sought,  for 
the  reason  that  the  Hofers  were  not  made 
parties  to  this  action.  A  sufficient  answer  to 
this  contention  is  that  no  objection  was  urged 
by  the  plaintiff  either  by  demurrer  or  at  the 
trial  to  the  defect  in  parties  to  the  action 
which  is  now  urged  for  the  first  time  upon  ap- 
peal, and  for  that  reason  will  not  be  consid- 
ered by  this  court 

The  judgment  is  afhrmed. 


We  concur : 
GAN,  J. 


WASTE,    P.    J.;  KERRI- 


In  re  MEYER'S  ESTATE.  (Civ.  3078.) 

(District  Court  of  Appeal,  First  District  Divi- 
sion 1,  California.   Nov.  14,  1919.) 

Wills  *=»191— Revocation  by  subsequent 
mareiage  and  bibth  of  issue. 
Under  Civ.  Code,  §  1298,  providing  that  a 
will  is  revoked  by  testator's  subsequent  mar- 


riage and  the  birth  of  issue,  either  the  wife  or 
the  issue  surviving  him,  unless  provision  has 
been  made  for  the  issue  by  settlement  or  the 
will,  or  it  has  been  mentioned  so  as  not  to  show 
an  intention  of  revocation,  testator's  will  made 
in  contemplation  of  marriage  was  revoked  by 
such  marriage,  followed  by  the  birth  of  issue, 
both  the  wife  and  issue  surviving  testator ;  there 
being  no  state  of  facts  to  which  section  1306 
could  apply.  , 

Appeal  from  Superior  Court  City  and 
County  of  San  Francisco;  Thomas  F.  Gra- 
ham, Judge. 

In  the  matter  of  the  estate  of  Benno  Meyer 
deceased.  From  an  order  refusing  probate  to 
decedent's  will,  when  offered  by  Jacob  Ma- 
cowsky  and  others,  as  executors,  and  con- 
tested by  Camille  Doris  Meyer,  Macowsky 
and  others  appeal.  Order  and  judgment  af- 
firmed. 

Culllnan  &  Blckey,  of  San  Francisco,  for 
appellants. 

Louis  H.  Brownstone,  of  San  Francisco,  for 
respondent 

WASTE,  P.  J.  This  Is  an  appeal  from  an 
order  refusing  probate  to  the  last  will  of 
Benno  Meyer,  deceased,  which  was  executed 
on  the  5th  day  of  March,  1917.  Three-fourths 
of  the  entire  estate  of  the  decedent  Is,  by  the 
will,  bequeathed  and  devised  to  the  mother 
and  brothers  of  the  deceased.  The  remaining 
one-fourth  is  disposed  of  as  follows: 

"As  I  am  about  to  be  married  to  Camille 
Leaky,  of  the  city  and  county  of  San  Fran- 
cisco, state  of  California,  and  desire  to  make 
some  provision  for  her  in  case  of  said  marriage, 
I  do  hereby  give,  bequeath,  and  devise  unto 
her  an  undivided  one-fourth  (%)  of  each  and  all 
my  said  estate." 

Three  days  after  the  will  was  made,  the  de- 
ceased married  said  Camille  Lasky,  and  sub- 
sequently a  child,  Marjorie  Catherine  Meyer, 
was  born.  Both  wife  and  child  survive  the 
deceased,  who  died  on  or  about  the  16th  day 
of  January,  1919.  The  child,  Marjorie,  is  not 
mentioned  in  the  will,  nor  provided  for  by 
any  settlement.  When  the  testament  was 
offered  for  probate,  the  surviving  wife 
filed  her  opposition  thereto,  claiming  the 
will  to  have  been  revoked  by  the  birth  of 
the  child  to  the  marriage.  This  contention 
was  upheld  by  the  lower  court 

The  sole  question  presented  for  determina- 
tion in  the  lower  court  and  on  this  appeal, 
has  to  do  with  the  construction  to  be  placed 
on  section  1298  of  the  Civil  Code,  and  Its 
application  to  the  facts  at  bar.  That  section 
reads  as  follows: 

"If,  after  having  made  a  will,  the  testator 
marries,  and  has  issue  of  such  marriage,  born 
either  in  his  lifetime  or  after  his  death,  and  the 
wife  or  issue  survives  him,  the  will  is  revoked, 
unless  provision  has  been  made  for  such  issue 
by  some  settlement  or  unless  such  issue  are 
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provided  for  in  the  will,  or  in  such  way  men' 
tioned  therein  as  to  show  an  intention  not  to 
make  such  provision;  and  no  other  evidence 
to  rebut  the  presumption  of  such  revocation  can 
be  received." 

The  rule  that  a  will  is  revoked  by  the  sub- 
sequent marriage  of  the  testator,  and  birth  of 
issue,  was  borrowed  from  the  civil  law,  and 
by  degrees  rather  reluctantly  incorporated 
Into,  and  is  now  firmly  established  as  part  of, 
the  common  law.  Swan  v.  Hammond,  138 
88.  45,  52  Am.  Rep.  265;  Warner  et  ui.  v. 
Beach,  70  Mass.  (4  Gray)  162.  The  reason 
for  the  rule  has  been  said  to  rest  upon  a 
presumed  alteration  of  intention,  on  the  part 
Of  the  testator,  arising  from  changed  circum- 
stances, new  relations,  and  duties;  that  is,  it 
is  considered  that  on  the  birth  of  a  child  the 
situation  is  so  changed  that,  If  the  will  had 
been  made  under  the  altered  conditions,  It 
would  not  have  been  made  as  it  was.  Gay  v. 
Gay,  84  Ala.  88,  4  South.  42;  Warner  v, 
Beach,  supra.  Other  courts  have  held  that 
the  true  view,  apart  from  statutory  enact- 
ments, is  that  a  tacit  condition  is  annexed  to 
the  will,  to  wit,  that  subsequent  marriage  and 
the  birth  of  a  child  should  revoke  It  Wheeler 
v.  Wheeler,  1  R.  I.  364;  Baldwin  v.  Sprlggs, 
65  Hd.  373,  5  AO.  295. 

By  appropriate  legislation  the  provision 
for  revocation  from  change  of  circumstances 
of  the  testator  has  now  become  an  integral 
part  of  tbe  statutory  law  of  many  states, 
In  some  jurisdictions,  as,  for  Instance,  in 
Massachusetts,  the  statute,  after  setting  forth 
the  manner  in  which  a  will  may  be  revoked, 
provides  that  nothing  contained  in  the  stat- 
ute "shall  prevent  the  revocation  implied  by 
law  from  subsequent  changes  in  the  condition 
or  circumstances  of  the  testator."  Constru- 
ing that  section,  the  Supreme  Court  of  that 
state  said: 


"The  commissioners  in  their  note  to  this  sec- 
tion say:  'The  clause  as  to  implied  revocations 
recognizes  and  adopts  the  existing  law,  as  es- 
tablished and  understood  among  us.'  And  their 
further  discussion  of  this  subject  shows  clearly 
that  they  bad  in  mind  the  rule  of  the  common 
law  that,  in  case  of  a  man,  marriage  and  the 
birth  of  a  child,  and,  in  case  of  a  woman,  mar- 
riage alone,  revoked  a  will  previously  made.  We 
are  of  opinion  that  this  provision  as  to  implied 
revocations,  from  its  language,  and  the  reasons 
given  for  its  introduction,  has  substantially  the 
force  of  an  express  enactment  of  the  rules  of 
the  common  law,  which  we  are  not  at  liberty 
to  change."    Swan  v.  Hammond,  supra. 

In  other  Jurisdictions,  California  among 
J  them,  the  statute,  by  positive  enactment,  pro- 
J  vides  the  only  way  in  which  a  will  may  be 
/  revoked.  The  effect  of  these  provisions  is  to 
/  do  away  with  the  doctrine  of  implied  revo- 
I  cation.  In  re  Comassl,  107  Cal.  1,  5,  40 
^ac.  15,  28  L.  R.  A.  414.  Section  1292  of  the 
Civil  Code  declares: 

"Except  in  the  cases  in  this  chapter  men- 
tioned, no  written  will,  nor  any  part  thereof, 
can  be  revoked  or  altered  otherwise  than: 


"1.  By  a  written  will,  or  other  writing  of  the 
testator,  declaring  such  revocation  or  altera- 
tion, and  executed  with  the  same  formalities 
with  which  a  will  should  be  executed  by  such 
testator ;  or 

"2.  By  being  Burnt,  torn,  canceled,  obliterated, 
or  destroyed,  with  the  intent  and  for  purpose 
of  revoking  the  same,  by  the  testator  himself, 
or  by  some  person  in  his  presence  and  by  his 
direction." 

Section  1298,  supra,  deals  with  one  of  "the 
cases  in  this  chapter  mentioned,"  and  section 
1299  relates  to  another.  .  In  considering  sec- 
tion 1298  and  section  1299  of  the  same  Code 
relating  to  the  effect  of  the  marriage  of  a 
testator  after  making  a  will,  our  Supreme 
Court  said: 

'It  is  the  policy  of  the  law  that  wife  and; 
children  must  be  provided  for.    Therefore  the 
Civil  Code  declares  that  where  an  unmarried 
person  has  made  a  will,  and  afterwards  marries,  | 
the  marriage,  whether  followed  by  the  birth  \ 
of  issue  or  not,  operates,  in  case  of  the  survival 
of  wife  or  children,  if  any,  as  a  revocation  of  \ 
the  will,  unless  some  specific  provision  has  been 
made  by  the  will  Itself  or  by  a  marriage  con-  \ 
tract  for  the  surviving  wife,  or  by  some  settle- 
ment or  provision  for  any  surviving  children 
of  the  marriage.    Sections  1298,  1299,  Bupra. 
The  law  presumes  that  the  subsequent  marriage 
of  a  testator  has  wrought  such  a  change  in  his 
condition  in  life  as  to  cause  him  to  destroy  or 
cancel  a  previous  will,  and  does  not  admit  of 
evidence  to  the  contrary  unless  provision  has 
been  made  according  to  law  for  wife  and  chil- 
dren who  have  survived  him.    Sections  1298, 
1299,  Bupra."    Sanders  v.  Simdch,  65  OaL.  50. 
52,  2  Pac.  741,  742. 

In  considering  a  similar  law  of  the  state 
of  Georgia  (Code  of  1863,  §  2445),  the  Supreme 
Court  of  that  state  said: 

_  "The  object  of  the  provision  is  to  secure  a  spe- 
cific moral  influence  upon  the  testamentary  act — 
the  moral  influence  of  having  before  the  mind  a 
contingent  event  so  momentous  as  marriage  or 
the  birth  of  a  child,  and  so  deserving  of  con- 
sideration in  framing  a  testamentary  scheme." 
Ellis  v.  Darden,  86  Ga.  872,  12  S.  E.  653,  11 
U  B.  A  a  ' 

The  same  court  at  a  later  period  had  the 
same  statute  under  consideration,  and  said: 

'When,  therefore,  a  person  has  made  a  will 
in  this  state,  and  thereafter  marries  or  has  a 
child  born  to  him,  the  will  stands  revoked  upon 
the  happening  of  either  contingency,  unless  it 
appears  that  when  the  will  was  executed  the 
testator  had  in  contemplation  the  event  of  mar- 
riage or  the  birth  of  a  child.  And  the  evidence 
that  the  testator  did  have  the  event  in  contem- 
plation must  be  in  the  will  itself,  taken  in  con- 
nection with  the  circumstances  which  existed 
at  the  time  the  will  was  executed;  and  this 
can  be  shown  only  by  means  of  a  provision  in 
the  will  which  appears  to  have  been  made  in 
contemplation  of  the  event.  There  can  be  no 
question  that  this  Is  the  plain  meaning  of  the 
statute."  Sutton  v.  Hancock,  115  Ga.  857, 
859,  42  S.  E.  214,  216.  f 
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We  have,  perhaps,  dwelt  more  at  length  In 
the  foregoing  discussion  upon  a  rnle  of  law 
so  well  established  than  the  exigencies  of  the 
case  required.  We  have  done  so  In  order 
that  the  force  of  appellants'  contention  may 
be  better  understood.  It  is  stated  by  them  as 
follows: 

"Since  section  1298  of  the  Civil:  Code  codifies 
a  general  rule  of  the  chancery  and  civil  law, 
that  role,  so  codified,  is  subject  to  the  exceptions 
recognized  by  the  English  and  civil  law.  One 
of  those  exceptions  is  that,  when  the  pretermit- 
ted child  would  not  gain  an  advantage  by  the 
revocation  of  the  will,  under  the  rule,  the  will, 
in  that  event,  Is  not  revoked." 

f  Appellants  take  the  ground  that,  under  sec- 
tion 1306  of  the  Civil  Code,  the  pretermitted 

,  child  of  the  decedent,  Meyer,  succeeded  to 
the  same  portion  of  the  testator's  estate  as 

:  she  will  be  entitled  to  take,  If  it,  shall  appear 
.  j  that  her  father  died  intestate,  and  that,  there- 

i  fore,  she  will  not  be  benefited  by  the  revoca- 

!  Hon  of  the  will.  That  section  is  as  follows: 

1  "Whenever  a  testator  has  a  child  born  after 
'  the  making  of  his  will,  either  in  his  lifetime  or 
after  his  death,  and  dies  leaving  such  child! 
unprovided  for  by  any  settlement,  and  neither! 
provided  for  nor  in  any  way  mentioned  in  his 
will,  the  child  succeeds  to  the  same  portion  of 
the  testator's  real  and  personal  property  that 
he  would  have  succeeded  to  if  the  testator  had 
died  intestate.  But  such  succession  does  not. 
"^impair  or  affect  the  validity  of  any  sale  of 
property  made  by  authority  of  such  will  in  ac- 
cordance with  the  provisions  of  section  1561 
of  the  Code  of  Civil  Procedure." 

That  the  common-law  rule  of  Implied  rev- 
ocation, in  the  event  of  a  subsequent  mar- 
riage and  birth  of  issue,  did  not  always  ap- 
ply where  revocation  would  not  result  in  toy 
benefit  to  the  wife*  and  issue,  appears  to 
have  been  sometimes  recognized,  as  an  ex- 
ception to  Its  general  scope  and  application. 
Jarman  on  Wills  (Blgelow's  6th  EM.)  5  111 ; 
Page  on  Wills,  p.  322,  (  283.  The  English 
authorities  cited  by  these  text-book  writers, 
however,  so  far  as  we  have  been  able  to  find 
them,  were  dealing  with  cases  In  which  there 
had  not  been  a  testamentary  disposition  of 
the  entire  estate,  and  there  remained  prop- 
erty out  of  which  the  Issue  could  be  provid- 
ed for. 

Appellant  cites  with  confidence  Holtt  v. 
Holtt,  63  N.  H.  475,  S  Atl.  604,  56  Am.  Rep. 
530,  where  the  court  said : 

"Inasmuch  as  the  widow  and  children  of  a 
testator  not  provided  for  in  the  will  are,  under 
our  statutes,  entitled  to  the  same  share  of  the 
estate  as  if  he  had  died  intestate,  the  sole  reason 
upon  which  the  rule  was  grounded  no  longer 
exists;  and  so  the  rule  itself  has  become  in- 
operative and  obsolete  in  this  jurisdiction." 

This  case,  however,  may  be  distinguished, 
aa  we  will  presently  point  out  We  find  from 


an  examination  of  this  and  appellants'  other 
authorities  on  this  point,  that  the  courts  were 
there  dealing  with  the  doctrine  of  Implied 
revocation,  something  that  has  been  done 
away  with  by  the  enactment  of  the  statutory 
provisions  of  our  Code.  In  re  Comassi,  supra. 
In  one  of  the  cases  chiefly  relied  upon  by 
appellants  that  distinction  Is  clearly  pointed 
out.  Giving  Holtt  v.  Holtt,  supra,  as  Its 
authority,  the  Supreme  Court  of  New  Hamp- 
shire said: 

"In  this  state,  many  of  the  conditions  upon 
which  the  doctrine  of  implied  revocation  was 
formerly  based  in  England  no  longer  exist. 
Now,  by  statute,  the  widow  and  children  of  a 
testator,  not  named  or  provided  for  in  his  will, 
receive  the  same  share  of  his  estate  as  if  he 
had  died  intestate;  and  there  is  no  longer  any 
necessity  for  the  application  of  the  old  rule  of 
implied  revocation  by  subsequent  marriage  and 
the  birth  of  a  child." 

Continuing,  the  court  said: 

"The  statutory  provisions  for  the  widow  and 
children  not  named  or  provided  for  are  ground- 
ed upon  the  assumption  that  the  will  is  not  re- 
voked by  the  failure  of  the  testator  to  make  tes- 
tamentary provision  for  them.  If  the  omission 
to  provide  for  the  widow  and  children  operated 
to  revoke  the  will,  the  statute  would  be  inop- 
erative." 

In  this  last  statement,  we  think,  Is  a  com- 
plete answer  to  appellants'  contention. 
When  Meyer  died,  leaving  a  child  surviving 
him,  no  provision  being  made  for  her  by  some 
settlement,  or  In  the  will,  the  contingency 
provided  for  by  the  Legislature  became  opera- 
tive, and  thereby  the  will  of  the  decedent  was 
rendered  "dead,  as  completely  as  if  he  had 
destroyed  It  by  burning  or  by  any  other 
means  known  to  the  law."  Sutton  v.  Han- 
cock, supra.  It  was  revoked,  not  by  Implica- 
tion, but  by  positive  statutory  enactment, 
and  thereafter  there  was  no  state  of  facts  to 
which  the  provision  of  section  1306,  supra, 
could  be  applied.  We  are  not  now  dealing 
with  a  common-law  rule,  but  with  a  statu- 
tory enactment  relating  to  the  revocation  of 
wills  under  certain  circumstances.  We  can- 
not read  Into  section  1298  any  exception 
which  the  Legislature  did  not  incorporate 
therein.  Therefore  we  %annot  agree  with 
appellants  that  section  1306  of  the  Civil  Code 
makes  any  such  proTTsTon  for  the  pretermit- 
ted child  of  the  decedent,  Meyer,  as  to  take 
this  case  opt  of  the  application  of  the  statu- 
tory enactment  found  in  section  1298,  supra. 
It  amounts  only  to  a  rule  of  succession,  ap- 
plicable* lii  tHOse  cases  in  which  no  conjunc- 
tion of  events"  has  served  to  revoke  the  will 
of  the  testator  of  such  surviving  issue. 

TEe  "order  and  judgment  of  the  lower  court 
are  affirmed. 


We  concur: 
GAN,  J. 


RICHARDS,   J.;  KERRI- 


Digitized  by 


Google 


396 


186  PACIFIC  REPORTER 


(Cal 


LA  FBTRA  t.  RICHARDSON  et  aL 
(Civ.  S109.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.  Nov.  15,  1919.  Hear- 
ing Denied  by  Supreme  Court  Jan.  12,  1920.) 

1.  Appeal  and  error  <g=»907(3)  —  Findings 

PRESUMED  SUSTAINED  BY  EVIDENCE  IN  AB- 
SENCE OF  BILL  OF  EXCEPTIONS.  r 

In  the  absence  of  any  bill  of  exceptions,  it 
must  be  assumed  that  the  evidence  presented  in 
rapport  of  the  findings  was  competent  to  es- 
tablish the  facts  alleged,  and  was  received  with- 
out objection,  and  was  sufficient  to  sustain  each 
of  the  facts  found. 

2.  Waters  and  water  courses  <8=>116  — 
Landowner  has  easement  to  flow  sur- 
face WATER  OVER  LOWER  LAND. 

Where  two  parcels  of  land  belonging  to 
different  owners  are  adjacent  to  each  other,  and 
one  is  lower  than  the  other,  and  the  surface 
water  from  the  higher  tract  has  been  accustom- 
ed by  a  natural  flow  to  pass  off  over  the  lower 
tract,  the  owner  of  the  upper  tract  has  an  ease- 
ment to  have  the  water  flow  over  the  land  below, 
and  the  lower  tract  is  charged  with  a  corre- 
sponding servitude. 

3.  Waters  and  water  courses  «3=»119(1)— 
Rights  of  upper  landowner  as  to  con- 
trol AND  USE  OF  SURFACE  WATER. 

An  owner  of  higher  lands  may  not  divert 
surface  or  storm  waters  from  his  lands  onto 
the  lands  of  another,  over  which  they  would  not 
naturally  have  flowed,  nor  has  he  the  right  by 
accumulating  surface  waters  upon  his  own  lands 
in  ditches  or  other  like  artificial  channels  to 
precipitate  them  upon  his  neighbor's  land  in 
larger  quantities  or  in  a  different  form  from 
that  from  which  they  would  have  taken  in  the 
course  of  the  nature,  but,  however,  the  owner 
of  the  upper  tract,  in  a  reasonable  manner  and 
for  the  purpose  of  cultivation  and  improvement 
of  his  own  land,  may  confine  the  surface  or  flood 
waters  flowing  down  upon  his  tract  through 
natural  courses  into  one  channel  and  carry  the 
same  in  substantially  the  same  channel  in  which 
the  water  flowed  naturally  across  his  land, 
without  increasing  the  volume. 

4.  Waters  and  water  courses  «=»164  — 
Right  to  construct  flume  acquired  bt 
prescription. 

Where  one  acquired  right  by  prescription  to 
discharge  water  uptti  the  land  of  another,  he 
could  construct  a  concrete  flume  along  the  same 
course,  as  long  as  it  did  not  impose  an  addition- 
al burden  on  the  lower  landowner. 

Appeal  from  Superior  Court,"  Los  Angeles 
County;  Lewis  R.  Works,  Judge. 

Action  by  T.  W.  La  Fetra  against  C.  W. 
Richardson  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Affirmed. 

John  B.  Daly  and  James  H.  Daly,  both  of 
Long  Beach,  for  appellant. 

Porter,  Morgan  &  Parrot,  of  Los  Angeles, 
and  R.  B.  BMwell,  of  Glendora,  for  respond- 
ents. 


WASTE,  P.  J.  Plaintiff  claims  that  the 
defendants  have  greatly  Injured  his  orange 
orchard  by  wrongfully  diverting  thereon 
large  quantities  of  storm  water.  He  seeks 
an  Injunction,  and  prays  for  damages.  De- 
fendants had  judgment,  and  plaintiff  appeals 
on  the  judgment  roll  alone. 

Plaintiff  Is  the  owner  of  an  orange  or- 
chard on  the  southerly  slope  of  the  Sierra 
Madre  mountains.  Just  north  of  the  land  of 
plaintiff,  and  separated  therefrom  by  Ledora 
avenue,  are  the  lands  of  defendants.  Lo- 
cated in  these  mountains  is  a  deep  ravine, 
known  as  Shorey  canyon,  which,  with  Its 
many  branches,  constitutes  the  natural  drain- 
age way  of  waters  falling  in  said  locality. 
In  the  year  1914  defendants  constructed  In 
this  ravine,  on  their  land,  a  concrete  flume 
about  5%  feet  in  widtb  and  about  3%  feet  in 
depth,  with  a  fall  of  about  90  feet  in  a  dis- 
tance of  1320  feet  Plaintiff  seeks  to  have 
this  flume  declared  a  nuisance,  and  removed, 
and  the  ditch  In  which  it  Is  constructed  filled 
to  its  natural  level  and  grade. 

The  complaint  alleges  that  prior  to  the 
construction  of  the  flume  the  waters  falling 
from  the  slopes  of  the  mountains,  and  natu- 
rally draining  into  Shorey  canyon,  flowed 
therein  down  to  a  point  of  discharge  on  de- 
fendants' land,  and  from  thence  spread  out 
and  were  widely  diffused  over  the  surface  of 
the  ground,  falling  in  no  definite  channels, 
In  a  southeasterly  direction  over  the  lands 
of  the  defendants  and  other  lands,  without 
in  any  wise  injuring  or  damaging  the  lands 
of  plaintiff ;  but  that,  since  the  construction 
of  the  flume  by  the  defendants,  these  storm 
waters  have  accumulated  therein,  and  have 
been  prevented  thereby  from  becoming  spread 
out,  or  diffused  over  the  surface  of  the  land, 
and  from  flowing,  as  they  naturally  would 
have  done,  without  injuring  or  damaging  the 
lands  of  plaintiff,  but  have  been  cast  In  a 
single  volume,  and  in  greatly  Increased  quan- 
tities upon,  and  across,  the  lands  of  the 
plaintiff.  It  is  further  alleged  that  during 
the  months  of  January  and  February,  1916, 
heavy  rains  fell  generally  In  this  locality, 
and  great  volumes  of  water  flowed  out  of 
Shorey  canyon  through  the  flume  constructed 
by  defendants,  and  were  accumulated,  and 
carried  In  a  single  volume,  and  diverted  to, 
and  across,  the  lands  of  the  plaintiff,  cutting 
a  ravine  therein  to  a  depth  varying  from  3 
to  12  feet,  and  to  a  width  of  10  to  30  feet ; 
and  carrying  away  large  quantities  of  the 
land,  uprooting  and  carrying  away  many  of 
the  orchard  trees  located  thereon,  leaving 
more  than  two  acres  of  the  land  unfit  for 
cultivation ;  and  greatly  injuring  and  dam- 
aging other  portions  of  the  orchard  by  de- 
positing large  quantities  of  rock  and  debris 
thereon. 

The  lower  court  found   that  plaintiff's 
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orchard  suffered  the  injury  alleged.  It  far- 
ther found  that  for  many  years  prior  to  the 
commencement  of  the  action,  and  before  the 
cultivation  of  plaintiff  s  land,  and  at  a  time, 
and  during  a  period,  when  all  of  the  land 
thereabout  was  in  a  state  of  nature,  there 
had  been,  and  was,  a  natural  course,  or 
channel,  leading  out  of  Shorey  canyon  and 
continuing  across  the  lands  of  the  defend- 
ants, over  Ledora  avenue  and  across  the  land 
of  the  plaintiff,  which  channel  carried  the 
natural  flow  of  storm  water,  flowing  from 
said  canyon  over  defendants'  land,  across 
Ledora  avenue,  and  thence  over  the  land  of 
plaintiff;  that  plaintiff  had  at  all  times  ac- 
cepted said  water,  and  made  provision  for 
the  disposal  thereof,  by  the  erection  of  bulk- 
heads and  dams  across  the  north  line  of  his 
property,  and  on  Ledora  avenue,  for  the  pur- 
pose of  turning  and  diverting  said  water 
from  his  land  and  causing  It  to  flow  along 
that  highway.  It  further  found  that  the 
flume  constructed  by  the  defendants,  and 
complained  of  by  plaintiff,  was  laid  In  and 
followed  the  Identical  course  of  this  natural 
channel  and  did  not  accumulate  any  water 
other  than  that  naturally  flowing  therein, 
and  did  not  divert  or  change  In  any  way  the 
natural  flow  of  the  water  over  and  across 
plaintiff's  land.  There  was  a  further  find- 
ing to  the  effect  that  the  concrete  ditch,  or 
flume,  constructed  by  the  defendants,  was 
constructed  for  the  purpose  of  taking  the 
place,  and  supplanting,  an  artificial  ditch  or 
flume  of  smaller  dimensions,  that  had  been 
previously  constructed  and  maintained  in 
Identically  the  same  place  for  many  years; 
that  the  new  flume,  although  larger  in  size 
than  the  old  one,  did  not  accumulate,  or 
gather,  storm  water,  flood  water,  or  water 
from  any  source,  on  defendants'  land,  or  else- 
where, in  any  larger  amount  than  was 
gathered  by  the  former  ditch  and  did  not 
augment  or  increase  the  amount,  or  volume, 
of  storm  water  previously  carried  in  the 
flume,  and  in  the  natural  channel,  to  and 
across  the  lands  of  plaintiff;  but  that  the 
water  was  discharged  on  the  highway  of 
Ledora  avenue,  as  at  all  times  prior  there- 
to, and  thence  flowed  to  plaintiff's  premises. 

[1j  In  the  absence  of  any  bill  of  excep- 
tions, it  must  be  assumed  that  the  evidence 
presented  in  support  of  the  foregoing  find- 
ings was  competent  to  establish  the  facts  al- 
leged, and  was  received  without  objection, 
and  was  sufficient  to  sustain  each  of  the 
facts  found.  Cutting  Parking  Co.  v.  Canty, 
141  Cal.  692,  695,  75  Pac.  564;  Damon  v. 
Quinn,  143  Cal.  T5,  77,  76  Pac.  818. 

[2,  S]  Where  two  parcels  of  land  belong- 
ing to  different  owners  are  adjacent  to  each 
other,  and  one  is  lower  than  the  other,  and 
the  surface  water  from  the  higher  tract  has 
been  accustomed  by  a  natural  flow  to  pass 
off  over  the  lower  tract,  the  owner  of  such 
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upper  tract  of  land  has  an  easement  to  have  . 
the  water  flow  over  the  land  below,  and  the 
lower  tract  is  charged  with  a  corresponding 
servitude.  Ogburn  v.  Connor,  46  Cal.  346, 
352,  13  Am.  Rep.  213 ;  Los  Angeles  Cemetery 
Association  v.  Los  Angeles,  103  Cal.  461,  467, 
37  Pac.  375.  Every  landowner  must  bear 
the  burden  of  receiving  on  his  land  the  sur- 
face water  naturally  falling  upon  land  above 
it,  and  naturally  flowing  to  it  therefrom. 
Heier  v.  Krull,  160  Cal.  441,  444,  117  Pac 
530.  It  is  equally  well  settled  that  the  owner 
of  the  higher  lands  has  no  right,  for  his  own 
relief,  either  to  divert  surface  or  storm  wa- 
ters from  his  lands  onto  the  lands  of  an- 
other, over  which  they  would  not  naturally 
have  flowed,  nor  has  he  the  right  by  accumu- 
lating the  surface  waters  upon  his  own 
lands,  in  ditches,  or  other  like  artificial  chan- 
nels, to  precipitate  them  upon  his  neighbor's 
land  in  larger  quantities,  or  in  a  different 
form  from  that  which  they  would  have  taken 
in  the  course  of  nature.  When,  however,  the 
owners  of  the  upper  tract,  in  a  reasonable 
manner,  and  for  the  purpose  of  cultivation 
and  Improvement  of  their  own  land,  confine 
the  surface,  or  flood  waters,  flowing  down 
upon  their  tract,  through  natural  courses, 
Into  one  channel,  and  carry  the  same  in  sub- 
stantially the  same  channel  in  which  the  wa- 
ter flowed  naturally  across  their  land, 
without  increasing  the  volume  of  water 
therein,  they  work  no  Invasion  of  the  rights 
of  the  lower  owner.  The  burden  of  his  prop- 
erty is  not  increased  thereby.  Wood  v.  Moul- 
ton,  146  Cal.  317,  319,  80  Pac.  92.  The  lower 
court's  findings  bring  the  case  at  bar  square- 
ly within  the  law  of  these  decisions  and  sup- 
port the  Judgment  entered  herein. 

[4]  The  trial  court  also  found  that  the  re- 
spondents had  acquired  a  right  by  prescrip- 
tion to  discharge  the  water  upon  the  land  of 
plaintiff.  Appellant  contends  that,  If  such 
right  existed,  it  was  a  right  only  to  maintain 
the  first  ditch,  and  was  abandoned  by  the 
construction  and  maintenance  of  the  larger 
concrete  flume.  We  are  not  impressed  with 
the  contention.  The  right  which  the  respond- 
ents had  arose  from  the  easement  to  dis- 
charge the  storm  waters  naturally  flowing 
through  their  land  onto  the  highway  adja- 
cent to  and  lower  than  their  land,  and  thence 
over  plaintiff's  land  if  necessary,  a  right 
which  plaintiff  could  neither  interrupt  nor 
prevent.  Los  Angeles  Cemetery  Ass'n  v.  Los 
Angeles,  supra.  It  had  nothing  to  do  with 
the  particular  method  employed  by  respond- 
ents In  discharging  this  water,  so  long  as  it 
in  no  way  imposed  an  additional  burden  on 
plaintiff. 

The  Judgment  of  the  lower  court  is  af- 
firmed. 

We  concur:  RICHARDS,  J.;  KERRI- 
GAN. J. 
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ALAMEDA  COUNTY  et  al.  v.  TIESLAU  et  al. 
(Civ.  2884.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 2,  California.   Nov.  18,  1919.) 

1.  Negligence  qS=>136(9)— Determination  of 
question  as  mattes  of  law. 

Only  where  reasonable  men  can  draw  but 
a  single  conclusion  from  the  facta  may  the 
court  determine  the  question  of  the  negligence 
of  either  party  as  a  matter  of  law. 

2.  Highways  <0=>197(3)— Reckless  use  op  de- 
fective HIGHWAY  WITH  KNOWLEDGE  DE- 
TEATS  BECOVEBY. 

Where  a  traveler  uses  a  defective  highway 
with  knowledge  of  defects  and  in  reckless  dis- 
regard of  them,  he  may  not  recover  for  injuries 
sustained,  even  though  the  persons  charged 
with  the  duty  to  maintain  the  road  or  warning 
signs  or  lights  have  been  negligent. 

3.  Highways  <8=>197(1)— No  negligence  in 
ebbob  in  judgment  thbough  attempt  to 
escape  dangeb. 

Where  one  riding  a  motorcycle  along  the 
highway  was  confronted  with  sudden  peril  in 
the  approach  of  a  buggy,  the  fact  that  he  erred 
in  judgment,  miscalculated  the  space  in  which 
he  might  move,  or  momentarily  forgot,  and  en- 
countered another  danger  in  turning  to  one 
side,  does  not  necessarily  warrant  the  conclu- 
sion of  contributory  negligence,  though  it  sub- 
sequently appeared  that  he  might  have  avoided 
both  perils  by  choosing  a  different  course. 

4.  Highways  <8=»213(4)— Contributory  neg- 
ligence OF  OFFICES  BIDING  MOTORCYCLE  A 
JURY  QUESTION. 

In  an  action  against  road  contractors  for 
death  of  a  traffic  officer  while  riding  his  mo- 
torcycle along  the  highway  when  he  turned 
aside  into  gravel  piles  left  by  defendants  in  or- 
der to  avoid  a  buggy,  question  of  the  deceased 
officer's  contributory  negligence  held  for  the 
jury  under  the  evidence. 

5.  Highways  «=>194,  196  —  Contbactobb' 
failure  to  light  rock  pile  was  negli- 
gence and  proximate  cause  of  injury. 

The  failure  of  road  contractors  to  place 
lights  as  required  by  their  contract  on  a  con- 
tinuous pile  of  rock  along  the  side  of  the  high- 
way, partly  open  for  traffic,  the  work  having 
been  stopped  on  order  of  the  state  engineer, 
constituted  negligence,  but,  unless  it  was  the 
proximate  cause  of  death  of  a  traffic  officer 
riding .  a  motorcycle,  the  contractors  are  not 
liable. 

6.  Highways  «=209— Bubden  to  pbove  neg- 
ligence of  contractors  in  leaving  rock 
which  caused  injury  on  plaintiff. 

In  an  action  against  road  contractors  for 
death  of  a  traffic  officer  killed  when  his  motor- 
cycle struck  a  pile  of  rock  left  by  the  contrac- 
tors along  the  highway,  the  burden  to  prove 
the  contractors'  negligence,  if  not  admitted,  and 
that  it  was  the  proximate  cause  of  the  injury 
to  the  officer,  was  on  plaintiffs. 


7.  Highways  oj=>211— Evidence  showed  con- 
tractors' negligence  caused  death  or 
motorcycle  rides. 

In  an  action  against  highway  contractors' 
for  injuries  to  and  death  of  a  traffic  officer  rid- 
ing a  motorcycle,' who  swerved  to  avoid  a  buggy 
in  the  nighttime,  and  ran  into  rock  piles  left 
along  the  road  by  the  contractors,  evidence 
held  to  justify  finding  of  such  facts,  and  that 
the  death  was  proximately  caused  by  defend- 
ant contractors'  negligence. 

8.  Appeal  and  ebbob  <8=>1047(3)— Ebbob  in 
striking  testimony  as  to  contract  before 
coubt  harmless. 

In  an  action  against  road  contractors  for 
death  of  a  motorcycle  rider  caused  by  pile  of 
cracked  rock  along  side  of  road,  striking  on 
motion  of  questions  and  answers  to  and  of  a 
witness  for  the  contractors  as  to  what  they 
were  required  to  do  under  the  contract  held 
harmless  to  the  contractors;  the  contract  being; 
before  the  court  and  conetruable  by  it 

9.  Highways  <&=>210(3) — Exclusion  of  evi- 
dence NOT  EXCUSING  NEGLIGENCE  IN  FAIL- 
ING TO  LIGHT  OBSTRUCTION  PROPER. 

In  an  action  against  road  contractors  for 
death  of  a  traffic  officer  who  turned  bis  motor- 
cycle into  a  rock  pile  along  the  side  of  the  road 
to  avoid  an  approaching  buggy,  testimony  of  a 
witness  for  the  contractors  as  to  the  use  of 
lights  on  an  adjoining  section  of  the  roadway 
held  properly  excluded,  no  custom  regarding 
the  use  of  warning  lights  having  been  shown, 
while  a  custom  involving  negligence  could  not 
excuse  it. 

10.  Evidence  «=><506— Expert  opinion  on 
proper  conduct  of  motorcycle  rideb  not 
invading  province  of  juby. 

In  an  action  against  road  contractors  for 
death  of  a  traffic  officer  who  turned  bis  mo- 
torcycle aside  to  avoid  a  buggy  and  ran  into 
a  pile  of  rock  left  along  the  road  by  the  con- 
tractors, hypothetical  question  to  an  expert 
motorcycle  rider  as  to  what  such  a  rider 
should  do  in  running  into  such  a  pile  of  grav- 
el held  proper,  and  not  to  invade  the  province 
of  the  jury. 

11.  Appeal  and  ebbob  «=>1170(7)— Ebbob  in 
admission  of  expebt  testimony  not  of  a 
character  to  w  abba  nt  reversal. 

In  an  action  against  road  contractors  for 
death  of  a  traffic  officer  who  turned  his  motor- 
cycle aside  to  avofd  a  buggy,  and  ran  into  a 
gravel  pile  along  the  road  left  by  the  contrac- 
tors, any  error  in  permitting  an  expert  motor- 
cycle rider  to  answer  hypothetical  question 
as  to  the  proper  conduct  of  a  rider  in  such  cir- 
cumstances held  not  to  warrant  reversal,  under 
Const  art  6,  {  4%,  as  not  having  resulted  in 
miscarriage  of  justice. 

12.  Appeal  and  ebbob  «=»1026— Harmless 
ebbob  disxegabded. 

Harmless  error  must  be  disregarded. 


Appeal  from  Superior  Court, 
County ;  William  £L  Waste,  Judge. 

Action  by  the  County  of  Alameda  and  Fern 
B.  Green,  as  administratrix  of  the  estate  of 
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Harry  B.  Green,  deceased,  against  A  A  Ties- 
lau  and  another,  copartners  doing  business 
under  the  firm  name  and  style  of  Tieslau 
Bros.  From  Judgment  for  plaintiffs,  defend- 
ants appeal.  Affirmed. 

.Hartley  F.  Peart,  of  San  Francisco  (Gus. 
L.  Baraby,  of  San  Francisco,  of  counsel),  for 
appellants. 

Ezra  W.  Decoto,  Dist  Atty.,  James  M.  Ko- 
ford,  Asst.  Dist  Atty.,  Chas.  Wade  Snook, 
Deputy  Dist.  Atty.,  and  Ostrander  ft  Carey, 
all  of  Oakland,  for  respondents. 

BRITTAIN,  J.  The  defendants  appeal 
from  a  judgment  entered  upon  the  verdict  of 
a  jury  for  $5,000  damages  for  the  death  of 
Harry  B.  Green,  a  traffic  officer  of  the  county 
of  Alameda.  His  death  occurred  In  Decem- 
ber, 1914,  while  riding  a  motorcycle  on  a 
state  highway  then  In  course  of  construc- 
tion by  the  defendants  under  a  contract  with 
the  state.  His  widow  received  $3,900  under 
the  provisions  of  the  Workmen's  Compensa- 
tion Act  (St  1913,  p.  279)  for  herself  and  her 
minor  children  from  the  county  of  Alameda. 
The  county,  joined  by  the  widow  as  admin- 
istratrix, commenced  this  action,  alleging  the 
death  was  caused  by  the  negligence  of  the 
contractors  in  placing  and  leaving  on  the 
highway  numerous  piles  of  loose  gravel,  into 
one  of  which  the  motorcycle  ran  when  Its 
rider  swerved  to  the  right  to  prevent  a  colli- 
sion with  a  horse-drawn  vehicle  approaching 
from  the  opposite  direction.  The  accident  oc- 
curred at  night  It  was  also  alleged  that  no 
lights  or  other  means  of  warning  were  placed 
on  or  near  the  piles  of  gravel. 

Under  the  contract  with  the  state  the  con- 
crete base  of  the  roadway,  18  feet  wide,  had 
been  laid,  and,  by  direction  of  the  state  de- 
partment of  engineering,  the  road  had  been 
opened  to  partial  traffic.  The  contractors 
were  to  construct  shoulders  at  the  sides  of 
the  roadway,  by  filling  in  crushed  stone, 
which  was  supplied,  but  not  hauled  to  the 
work,  by  the  department  of  engineering. 
Rains  had  softened  the  earth  at  the  sides  of 
the  roadway,  and  the  state  engineer  had  di- 
rected that  the  shoulders  should  not  be  con- 
structed while  the  ground  was  in  that  condi- 
tion. The  contractors  bad  received  and  haul- 
ed to  the  work  the  crushed  rock  and  caused  It 
to  be  dumped  along  the  edges  of  and  upon  the 
concrete  road  surface,  roughly  in  a  continu- 
ous pile  of  varying  width  and  depth  on  each 
side  of  the  road.  The  depth  of  the  piles  of 
loose,  crushed  rock  varied  from  4  to  17  Inch- 
es and  averaged  about  a  foot  The  edges  of 
the  two  piles  were  Irregular,  and  the  clear 
space  between  them  formed  a  sinuous  way 
varying  from  a  little  less  than  twenty  to  a 
little  less  than  15  feet  wide. 

There  was  evidence  that  after  the  accident 
the  track  of  the  motorcycle  through  the  rock 
pile  on  the  right-hand  side  of  the  road  run- 
ning from  Hayward  could  be  traced  from  a 


point  where  the  roadway  was  about  12  feet 
wide  for  a  distance  of  100  feet,  more  or  less, 
to  the  place  where  the  machine  lay,  some 
feet  beyond  where  the  rider  was  found. 
Near  the  place  where  the  machine  had  skid- 
ded or  slipped  in  the  gravel  the  foot  plate  and 
pedal  from  the  left  side  of  the  motorcycle 
were  found.  Only  one  eyewitness  of  the  acci- 
dent was  available,  a  boy  aged  12  years  at 
the  time.  His  evidence  was  given  at  the  trial 
two  years  later.  He  saw  the  headlight  of  the 
motorcycle  approaching  him.  A  buggy  with- 
out lights  traveling  in  the  opposite  direction 
had  passed  him.  He  said  the  buggy  pulled 
out  a  little  to  the  right  when  it  got  opposite 
Mr.  Green,  who  fell  off  at  that  time.  After 
the  accident  unavailing  search  was  made  for 
the  buggy  and  its  driver.  There  were  no  lan- 
terns, guards,  or  signs  either  on  the  gravel 
piles  or  at  the  entrance  to  the  new  work  at 
the  limits  of  Hayward,  from  which  it  was 
six-tenths  of  a  mile  to  the  point  where  the 
accident  occurred.  There  was  an  electric 
street  light  at  the  Hayward  end  of  the  road. 
There  was  evidence  that  Green  was  riding  at 
the  rate  of  about  25  miles  an  hour,  and  that 
he  had  ridden  over  the  road  before  the  acci- 
dent and  after  the  gravel  had  been  dumped. 

The  theory  of  the  plaintiffs  Is  that  even 
though  Green  knew  of  the  rock  piles,  in  mo- 
mentary forgetfulness  of  them,  when  he  was 
suddenly  confronted  with  danger  of  collision 
with  the  buggy,  he  swerved  so  far  to  the 
right  that  his  machine  ran  into  the  loose 
rock  and  skidded  so  far  to  the  side  that  the 
pedal  and  foot  rest  were  broken  off  by  coming 
in  contact  with  the  broken  rock,  the  machine 
finally  throwing  him  and  falling  itself;  fur- 
ther, that  If  lights  had  been  placed  on  the 
rock  piles  at  Intervals,  he  could  not  have  for- 
gotten their  presence,  and  would  not  have 
swerved  so  far  to  the  right  The  appellants 
maintain  that  Green  was  guilty  of  contribu- 
tory negligence;  that  there  was  no  evidence 
of  negligence  on  their  part  which  proximately 
caused  the  death  of  Green;  that  the  proxi- 
mate cause  of  death  was  a  collision  between 
the  motorcycle  and  another  vehicle;  that  the 
court  erred  In  matters  of  evidence;  and  that 
the  court  erred  in  matters  of  Instructions. 

[1-4]  The  theory  of  the  appellants  in  re- 
gard to  contributory  negligence  is  that  under 
the  circumstances  it  was  negligence  as  a  mat- 
ter of  law  for  Green  to  ride  over  the  road 
open  for  partial  traffic  only  at  the  rate  of 
speed  at  which  he  was  going.  It  is  only 
where  reasonable  men  can  draw  but  a  single 
conclusion  from  the  facts  that  courts  may  de- 
termine the  question  of  negligence  of  either 
party  as  a  matter  of  law.  The  appellants  rely 
on  the  rule  that  where  a  traveler  uses  a  de- 
fective highway  with  knowledge  of  Its  defects, 
and  in  reckless  disregard  of  them,  he  may 
not  recover  for  Injuries  he  may  sustain,  even 
though  those  charged  with  the  duty  of  main- 
taining the  road  or  warning  signs  or  lights 
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have  been  negligent.  Brett  v.  Frank  &  Co., 
153  Cal.  267, 94  Pac  1051 ;  McGraw  v.  Friend, 
etc.,  Co.,  120  Cal.  574,  52  Pac.  1004 ;  Bucking- 
ham v.  Cominary-Peterson  Co.,  178  Pac.  318. 
The  latest  of  these  cases  is  claimed  by  the  de- 
fendants to  have  been  decided  on  facts  Identi- 
cal with  those  in  this  case,  but  upon  compari- 
son it  proves,  like  so  many  of  the  "all  fours" 
cases  of  negligence,  to  have  three  or  more  of 
the  fours  missing.  In  that  case  the  road  was 
not  open  to  traffic,  and  the  evidence  of  the 
injured  man  and  his  companion  was  of  such 
a  character  that  the  Court  of  Appeal  of  the 
Third  District  very  properly  determined  that 
reasonable  men  could  draw  but  the  conclu- 
sion that  he  was  recklessly  negligent.  In  the 
present  case  the  road  was  open  to  traffic :  the 
defendants  were  charged  with  the  duty  of 
maintaining  warning  lights  upon  the  obstruc- 
tions they  had  placed  on  the  roadway.  They 
provided  lanterns  which  were  not  placed. 
The  traffic  officer  was  properly  upon  the  road. 
He  was  confronted  with  a  sudden  danger.  If 
the  lights  had  been  there,  he  could  not  have 
forgotten,  and  he  might  have  seen  the  crooked 
outline  of  the  rock  pile.  Where  one  is  con- 
fronted with  sudden  peril,  the  fact  that  be 
errs  in  judgment,  miscalculates  the  space  In 
which  he  may  move,  or  momentarily  forgets 
and  encounters  another  danger,  does  not 
necessarily  warrant  the  conclusion  of  contrib- 
utory negligence,  because  afterwards  it  may 
appear  he  might  have  avoided  both  perils  by 
choosing  a  different  course.  Harrington  v. 
Los  Angeles,  etc.,  140  Cal.  514,  74  Pac.  15,  63 
L.  B,  A.  238,  98  Am.  St  Bep.  85;  Liverpool, 
etc.,  Co.  v.  Southern  Pacific  Co.,  125  Cal.  434, 
58  Pac.  55;  Hontz  v.  San  Pedro,  etc.,  Co.,  173 
Cal.  750, 161  Pac.  971.  It  is  argued  that  the 
evidence  shows  Green  had  ridden  over  the 
road  after  the  rock  was  scattered  on  it,  but 
it  does  not  appear  when  this  was,  nor  that  he 
knew  the  rock  had  not  been  removed.,  There 
are  cases  to  the  effect  that  one  cannot  be  ex- 
cused from  contributory  negligence  by  mo- 
mentary forgetfulness  of  danger  of  which 
they  are  aware.  Brett  v.  Frank,  153  Cai.  267, 
94  Pac.  1051;  Glraudi  v.  Electric  Imp.  Co., 
107  Cal.  120,  40  Pac.  108,  28  L.  B.  A.  696,  48 
Am.  St.  Bep.  114.  These  cases,  however,  have 
no  application  where  without  fault  the  person 
charged  with  contributory  negligence  is  faced 
with  a  sudden  emergency  of  danger,  In  seek- 
ing to  avoid  which  he  may  not  act  as  he 
might  have  acted  had  time  permitted  calm 
deliberateness  of  choice  and  movement  In 
all  such  cases  the  rule  of  momentary  forget- 
fulness may  be  applied  under  circumstances 
warranting  it.  From  all  the  facts  It  cannot 
be  said  that  reasonable  men  might  not  have 
drawn  different  conclusions  regarding  Green's 
negligence  or  lack  of  It  It  cannot  be  said  as 
a  matter  of  law  that  he  was  guilty  of  con- 
tributory negligence. 

[i-7]  The  evidence  shows  that  the  state  en- 
gineer ordered  the  work  of  constructing  the 


shoulders  of  the  sides  of  the  road  to  be  stop- 
ped. There  is  no  evidence  concerning  wheth- 
er this  order  was  given  before  or  after  the 
rock  was  distributed  on  the  road.  Neither  is 
there  evidence  that  the  rock  was  placed  on 
the  road  at  the  time  it  was  placed  there  under 
the  direction  of  the  state  engineer.  In  the 
absence  of  evidence  on  the  subject,  It  cannot 
be  assumed  that  the  mere  placing  of  the  rock 
on  the  road  was  negligent.  The  contract  re- 
quired the  obstructions  to  be  guarded  or  warn- 
ing lights  to  be  placed.  Warning  lights  were 
furnished  by  the  defendants,  but  they  were 
not  placed  on  the  continuous  rock  pile.  The 
defendants,  of  course,  knew  the  road  was 
open  for  traffic.  The  failure  to  place  the 
lights  on  the  road  was  negligence,  which  is  at 
least  tacitly  admitted  by  the  argument  on 
behalf  of  the  appellants.  Notwithstanding 
the  negligence  of  the  defendants,  unless  It 
was  the  proximate  cause  of  the  injury,  they 
could  not  be  held  liable.  Oakland  Bank  v. 
Murfey,  68  Cal.  455,  9  Pac.  843 ;  Schwartz  v. 
California  Gas  &  Elec.  Co.,  163  Cal.  398,  125 
Pac  1044.  The  burden  of  proving  the  defend- 
ants' negligence,  if  it  was  not  admitted,  and 
that  it  was  the  proximate  cause  of  the  in- 
jury, was  upon  the  plaintiffs.  Diamond  v. 
Weyerhaeuser  (Sup.)  174  Pac  38;  Trice  v. 
Southern  Pacific,  174  Cal.  89,  161  Pac  1144. 
By  proving  the  defendants'  negligence  with- 
out in  some  way  fastening  that  negligence 
to  the  injury,  a  case  Is  not  made  out  Puck- 
haber  v.  Southern  Pacific,  132  Cal  363,  64 
Pac.  480;  Union,  etc.,  Co.  v.  San  Francisco 
Gas,  etc,  Co.,  168  CaL  58, 141  Pac  807.  These 
rules,  however,  do  not  require  demonstration 
of  the  connection  between  the  proved  or  ad- 
mitted negligence  and  the  resultant  injury.  It 
is  not  necessary  that  an  eyewitness  be  pro- 
duced to  testify  directly  to  the  fact.  The 
connection  may  be  made  by  circumstantial 
.evidence  in  the  same  way  that  any  other  fact 
can  be  so  proved.  In  the  present  case  the 
evidence  shows  that  Green  in  riding  along  the 
road  was  suddenly  confronted  with  a  buggy 
being  driven  without  lights.  The  buggy  was 
near  the  middle  of  the  road,  and  Green  swerv- 
ed to  the  right  unquestionably  to  avoid  a  col- 
lision. The  track  of  his  motorcycle  through 
the  pile  of  broken  rock  was  subsequently  trac- 
ed. Were  these  facts  sufficient  to  permit  the 
Jury  to  draw  an  inference  that  the  injury  to 
Green  was  the  result  of  the  failure  of  the  de- 
fendants to  maintain  lights  on  the  rock  pile? 
An  inference  is  a  deduction  which  the  reason 
of  the  jury  makes  from  the  facts  proved. 
Code  Civ.  Proa  §  1958.  It  must  be  founded 
on  a  fact  legally  proved,  and  on  such  a  deduc- 
tion from  that  fact  as  is  warranted  by  a  con- 
sideration of  the  usual  propensities  or  pas- 
sions of  men,  the  particular  propensities 
or  passions  of  the  person  whose  act  is  in 
question,  the  course  of  business,  or  the  course 
of  nature.  Code  Civ.  Proc.  f  I960.  In  this 
case  the  facts  proved  were  the  existence 
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of  the  rode  pile,  tbe  absence  of  lights,  the 
necessity  for  Green  to  avoid  the  approach- 
ing buggy,  the  track  of  Green's  machine 
through  the  rock  pile,  his  broken  machine, 
and  the  finding  of  his  body  at  the  end  of 
the  track  through  the  rock  pile.  A  consid- 
eration of  the  usual  propensities  of  men 
would  seem  to  warrant  the  Inferences:  First, 
that  Green  would  have  sought  to  avoid  the 
collision ;  second,  that  he  would  not  knowing- 
ly have  run  into  a  pile  of  loose  rock  from  4 
to  17  inches  high,  with  an  average  depth  of 
10  inches ;  third,  that,  if  the  lights  had  been 
there,  Green  would  have  had  his  attention  di- 
rected to  the  rock  pile ;  and,  fourth,  that  the 
subsequent  Injury  to  Green  was  from  the 
skidding  of  the  machine  in  the  rock  pile.  As 
against  these  inferences,  which  seem  reason- 
able, no  other  Inference  based  upon  any  fact 
proved  finds  support  The  appellants  contend 
that  the  foot  plate  and  pedal  of  the  motorcy- 
cle must  have  been  broken  off  by  a  collision 
with  the  buggy.  There  Is  not  the  slightest 
evidence  to  Indicate  there  was  a  collision 
with  the  buggy,  and  if  there  had  been  a  col- 
lision of  sufficient  force  to  have  broken  tbe 
metal  parts  of  the  machine,  it  Is  not  probable 
that  the  buggy  would  have  been  driven  off  so 
soon  after  the  accident  that  all  trace  of  It 
was  lost  Other  Inferences  suggested  are 
that  Green  may  have  lost  control  of  his  ma- 
chine by  reason  of  the  breaking  of  the  pedal 
and  foot  plate,  but  a  few  minutes  before  the 
accident  the  machine  had  been  Inspected,  and 
the  evidence  was  that  it  was  In  perfect  order. 
Green  may  have,  been  stricken  with  sudden 
illness,  mental  or  physical,  but  there  is  no 
fact  in  evidence  upon  which  such  inference 
could  be  rested.  Even  if  other  reasonable  in- 
ferences based  on  proved  facts  might  be 
drawn,  they  are  such  as  must  be  drawn  by 
the  Jury,  and  not  by  the  appellate  court 

"If  tbe  finding  of  fact  is  baaed  upon  a  rea- 
sonable inference,  it  ia  not  within  the  power  of 
this  court  to  set  it  aside  any  more  than  it  is 
within  its  power  to  set  aside  any  other  finding 
supported  by  sufficient  legal  evidence.  For  a 
finding  of  fact  based  upon  reasonable  inference 
drawn  from  facts  proved  with  legal  sufficiency 
is  as  much  and  as  completely  as  is  any  other 
finding  of  fact  a  finding  based  upon  good  and 
sufficient  evidence.  It  is  the  peculiar  and  ex- 
clusive province  of  the  trial  court  or  trial  jury 
in  the  first  instance  to  make  such  finding  of 
fact,  and  it  is  the  especial  right  of  every  liti- 
gant to  have  all  facts  so  determined  by  court  or 
jury,  this  court  sitting  only  to  review  the  find- 
ings and  being  empowered  to  set  them  aside  as 
matter  of  law  only  when  not  sustained  by  ade- 
quate evidence."  Ryder  v.  Bamberger,  172  Cal. 
799,  158  Pac.  756. 

[8-11]  A  witness  for  the  defendants  was 
asked  certain  Questions  as  to  what  the  con- 
tractors were  required  to  do  under  the  con- 
tract On  motion  tbe  questions  and  answers 
were  stricken  out.  It  is  contended  that  In  the 
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absence  of  objection  to  tbe  questions,  the  mo- 
tion should  have  been  denied.  The  defend- 
ants were  not  injured  by  the  ruling.  Tbe 
contract  was  before  the  court  What  it  re- 
quired was  a  question  of  law,  not  dependent 
upon  the  answers  of  the  witness.  The  same 
witness  was  asked  concerning  the  use  of 
lights  on  the  adjoining  section  of  roadway  al- 
so under  construction.  The  question  was  Im- 
proper because  no  custom  regarding  the  use 
of  warning  lights  was  shown,  and  a  custom 
Involving  negligence  could  not  excuse  it  An 
expert  motorcycle  rider  was  asked  a  hypothet- 
ical question  concerning  what  such  a  rider 
should  properly  do  on  coming  into  sudden  con- 
tact with  a  continuous  pile  of  gravel  such  as 
that  involved  in  this  case.  The  objection  was 
that  it  was  not  a  question  for  expert  testimo- 
ny, that  it  did  not  include  all  tbe  facts,  and 
that  it  Invaded  the  province  of  the  Jury.  Tbe 
question  was  proper,  but,  even  though  there 
were  error  in  permitting  it  to  be  answered, 
it  was  not  such  as  would  warrant  reversal, 
in  that  it  does  not  appear  that  it  resulted  in 
a  miscarriage  of  justice.  Const  Cal.  art  0, 
i  4%. 

[12]  The  exceptions  to  the  instructions, 
even  if  well  founded,  are  also  within  the  rule 
requiring  harmless  error  to  be  disregarded. 
The  instructions  as  a  whole  were  rather  more 
favorable  to  the  appellants  than  to  the  re- 
spondents, and  they  fully  covered  the  law  ap- 
plicable to  the  case.  It  does  not  appear  that 
any  of  the  appellants'  contentions  in  regard 
to  the  Instructions  are  substantial. 
The  judgment  is  affirmed. 

We  concur:  LANGDON,  P.  J. ;  NOURSE,  J. 


J.  W.  WILLIAMS  CO.  v.  LEONG  SUE  AH 
QDIN  et  al.  (Civ.  2417.) 

(District  Court  of  Appeal,  Second  District  Di- 
vision 1,  California.   Nov.  15,  1919.) 

1.  Appeal  aicd  error  «=>110,  870(6)— No  ap- 
peal FROM  ORDEB  DENTING  NEW  TRIAL,  BUT 
QUE8TTONB  SETTLED  THKBB0N  AKX  REVIEW- 
ABLE ON  APPEAL  FROM  JUDGMENT. 

No  separate  appeal  is  allowed  to  be  taken 
from  an  order  refusing  a  new  trial;  the  ques- 
tions settled  in  such  a  motion  in  the  trial  court 
being  reviewable  on  an  appeal  from  die  judg- 
ment 

2.  Corporations  *=»16— Corporation  legal 
lt  formed  without  issuance  of  stock. 

Where  incorporators  executed  articles  ol 
incorporation  and  filed  the  same  with  the  sec- 
retary of  the  state  and  with  the  county  clerk, 
and  a  certificate  of  incorporation  was  issued 
by  the  secretary  of  the  state,  and  a  board  of  di- 
rectors was  elected,  the  corporation  was  regu- 
larly and  legally  formed,  although  no  certifi- 
cates of  stock  were  issued. 


Cj=»For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
•  186  P.— 26 


Digitized  by 


Google 


402 


186  PACIFIC 


REPORTER 


(OaL 


3.  COBPOBATIONS  *=>33— THIRD  PERSON  MUST 
TAKE  NOTICE  OF  CONTENTS  OF  ARTICLES 
FILED. 

Persons  dealing  with  a  corporation  are 
bound  to  take  notice  of  the  contents  of  articles 
of  incorporation'  regularly  filed. 

4.  Corporations  <g=»30(5)  —  Incorporators 

NOT 'INDIVIDUALLY  LIABLE  FOR  DEBTS  IN  AB- 
SENCE OF  FRAUD. 

Where  a  corporation  was  regularly  formed, 
and  a  board  of  directors  was  elected,  and  a  third 
person  dealing  with  the  corporation  obtained 
judgment  against  it  and  failed  to  discover  as- 
sets, the  incorporators  were  not  personally  and 
severally  liable  for  the  full  amount  of  the  debt 
In  the  absence  of  fraud,  although  no  certificates 
of  stock  were  ever  issued,  and  the  incorpora- 
tors each  subscribed  for  only  one  share  of  the 
stock. 

Appeal  from  Superior  Court,  San  Diego 
County;  W.  A.  Sloane,  Judge. 

Action  by  the  J.  W.  Williams  Company 
against  Leong  Sue  Ah  Quln  and  others. 
From  a  Judgment  In  favor  of  the  plaintiff 
and  from  order  denying  their  motion  for  a 
new  trial,  certain  defendants  appeal.  Appeal 
from  order  dismissed.    Judgment  reversed. 

J.  S.  Callen  and  B.  L.  Johnson,  both  of 
San  Diego,  for  appellants. 

Joseph  S.  Campbell,  of  San  Diego,  for  re- 
spondent 

JAMES,  J.  [1]  Three  of  the  defendants 
in  the  above-entitled  action  have  appealed 
from  a  judgment  entered  against  them.  There 
was  a  motion  for  a  new  trial  and  formal 
notice  of  appeal  from  the  order  denying  said 
motion.  Under  the  present  practice,  how- 
ever, no  separate  appeal  Is  allowed  to  be 
taken  from  an  order  refusing  a  new  trial, 
although  the  questions  settled  on  such  a  mo- 
tion In  the  trial  court  are  reviewable  on  the 
appeal  from  the  judgment.  The  separate 
appeal  taken  from  the  order  is  therefore  dis- 
missed. 

This  action  was  brought  against  the  de- 
fendants to  recover  from  them  severally  an 
amount  of  money  alleged  to  be  due  on  ac- 
count of  merchandise  sold.  In  the  complaint 
it  Is  set  forth  that  In  January,  1915,  the  in- 
dividual defendants  "pretended  to  organize 
a  corporation" ;  that  articles  of  incorporation 
were  filed  with  the  secretary  of  state  and 
with  the  county  clerk,  but  that  nothing  fur- 
ther .was  done  toward  completion  of  said 
corporation,  and  that  no  stock  was  issued 
to  the  incorporators  or  any  one  else;  that 
no  oflicers  or  directors  were  ever  elected; 
that  no  meetings  were  held  by  the  defend- 
ants, who  pretended  to  organize  the  corpora- 
tion; that  the  pretended  corporation  "never 
had  any  capital  whatever"  and  no  existence 
In  fact  The  complaint  proceeds  to  narrate 
that  the  defendants  claimed  to  have  organ- 


ized a  corporation  and  operated  under  such 
pretention,  and  that  they  represented  to 
plaintiff  that  they  were  such  corporation; 
that  the  plaintiff  sold  goods  to  the  pretended 
corporation  amounting  In  value  to  several 
hundred  dollars.  Further  allegations  fol- 
lowed to  the  effect  that  the  corporation  was 
pretended  to  be  organized  fraudulently  by 
the  defendants  for  the  purpose  of  avoiding 
personal  liability.  The  court  made  findings 
negativing  the  allegation  that  any  fraudulent 
intent  existed  on  the  part  of  the  incorpora- 
tors of  the  corporation.  The  court  found 
further  that  before  the  commencement  of 
this  action  plaintiff  had  brought  an  action 
against  the  corporation,  secured  judgment 
and  had  execution  issued  thereon,  which 
was  returned  unsatisfied  "for  want  of  cor- 
porate assets."  The  holding  of  the  court  was, 
however,  that  the  corporation  had  not  been 
legally  formed,  and  that  by  reason  of  that 
fact  alone  the  individual  Incorporators  in- 
curred the  personal  liability  which  plaintiff 
sought  to  enforce  against  them.  As  to  the 
manner  of  the  organization  of  the  corpora- 
tion, the  particular  finding  was  as  follows: 

"That  the  defendants  George  Ah  Quin,  Tom 
Ah  Quin,  Chan  Hong,  Reuben  Summers,  and 
Robert  Wurgraft,  on  or  about  the  15th  day  of 
January,  1915,  undertook  to  organize  a  corpo- 
ration under  the  name  of  the  George  Ah  Quin 
Company,  and  that  they  executed  articles  of 
incorporation  and  filed  the  same  with  the  secre- 
tary of  state  of  California  and  with  the  county 
clerk  of  San  Diego  county;  that  a  certificate 
of  incorporation  thereon  was  issued  by  the  sec- 
retary of  state,  and  Baid  incorporators  thereup- 
on met  and  elected  themselves  a  board  of  di- 
rectors and  proceeded  to  organise  and  do  busi- 
ness as  such  corporation ;  that  so  capital  stock 
was  ever  issued  to  any  of  the  said  defendants, 
and  that  no  capital  ' stock  was  ever  issued  to 
any  one ;  that  no  officers  or  directors  were  ever 
elected  for  said  corporation  by  stock  represen- 
tation; that  nothing  further  than  to  execute 
and  file  articles  of  incorporation  with  the  secre- 
tary of  state  and  the  clerk  of  the  county  court 
was  ever  done  to  complete  trip  orp«ni»a*ion  of 
the  said  George  Ah  Quin  Company  by  any  per- 
sons holding  stock  therein." 

[2,  3]  We  think,  from  the  facts  as  deter- 
mined by  the  court  in  the  finding  quoted, 
It  must  be  concluded  that  the  corporation 
was  regularly  and  legally  formed.  The  mere 
fact  that  certificates  of  stock  were  not  .Issued 
does  not  detract  from  this  conclusion,  for  the 
incorporators  became  stockholders  and  were 
entitled  to  have  Issued  to  them  the  certifi- 
cates for  the  number  of  shares  which  they 
had  subscribed  for.  It  may  be  added  that  a 
copy  of  the  articles  of  Incorporation  was  re- 
ceived in  evidence,  and  these  articles  showed 
that  each  of  the  five  incorporators  subscribed 
for  one  share  of  stock  each  of  the  par  value 
of  $10.  The  directors  selected  for  the  first 
year  were  named,  and  it  seems  that  all  things 
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were  done  that  are  required  to  be  done  under 
section  290  of  the  Civil  Code,  which  pre- 
scribes what  shall  be  shown  by  the  articles 
of  Incorporation.  Persons  dealing  with  the 
corporation  were  bound  to  take  notice  of 
the  contents  of  the  articles  which  were  regu- 
larly filed.  Perkins  v.  Fish,  121  Cal.  317,  at 
page  325,  63  Pac.  901.  As  has  been  noted, 
the  court  found  that  the  organization  of  the 
corporation  was  not  conceived  In  fraud.  The 
facts  concerning  the  organization  of  the  al- 
leged corporation  were  fully  disclosed  to  the 
plaintiff  by  the  records  and  documents  on 
file. 

[4]  The  mere  fact  that,  after  obtaining 
judgment  against  the  corporation,  as  it  was 
found  by  the  court,  the  plaintiff  failed  to 
discover  assets  sufficient  to  satisfy  its  claim, 
is  not  sufficient  reason  why  a  personal  and 
several  liability  for  the  full  amount  of  the 
debt  should  be  enforced  against  the  indi- 
vidual incorporators.  We  think  that  the 
Judgment  is  not  sustained  by  the  findings. 

The  Judgment  appealed  from  is  reversed. 

We  concur:  CONRBY,  P.  X;  SHAW,  J. 


UNITED  CASTING  CO.  v.  DUNCAN. 
(Civ.  8112.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.   Nov.  21,  1919.) 

1.  Appeal  and  ebbob  «=»110— Obdeb  dent- 
ing NEW  TBIAL  NOT  APPEALABLE. 

An  order  denying  a  motion  for  a  new  trial 
is  not  appealable  under  Code  Civ.  Proc.  f  963, 
as  amended  by  St.  1916,  p.  209,  and  appeal  from 
such  order  must  be  dismissed. 

2.  Costs  «>=>19&— Failure  to  tile  items  in 
time  precludes  becovebt. 

Under  Code  Civ.  Proc  §  1033,  requiring  par- 
ty claiming  costs  to  deliver  cost  bill  to  clerk  and 
to  serve  it  on  adverse  party  within  five  days,  a 
cost  bill  served  on  the  adverse  party  on  the  last 
day  allowed,  but  not  filed  until  the  next  day, 
.must  be  stricken. 

3.  Set-oft  and  counterclaim  <&=  28— Con- 
version ot  property  attached  does  not 
relate  to  transaction  in  suit. 

Conversion  by  plaintiff,  in  a  suit  on  a  mon- 
ey demand,  of  the  property  attached  in  the  suit, 
by  conspiracy  with  a  judgment  creditor  for 
unfair  sale,  does  not  relate  to  the  transaction  in 
suit,  and  damages  for  such  conversion  cannot  be 
made  the  basis  of  a  cross-complaint. 

4.  Pleading  «3=>428(3)  —  Evidence  to  sup- 
port improper  cross-complaint  is  inad- 
missible. 

It  is  error  to  admit  evidence  to  support  facts 
which  are  improperly  pleaded  by  way  of  cross- 
complaint. 


Appeal  from  Superior  Court,  Los  Angeles 
County;  Fred  H.  Taft,  Judge. 

Action  by  the  United  Casting  Company 
against  J.  C.  Duncan.  Judgment  for  defend- 
ant, and  plaintiff  appeals  from  the  judgment, 
and  also  from  orders  denying  motion  for  new 
trial  and  denying  motion  to  set  aside  order 
striking  plaintiff's  cost  MIL  Appeal  from 
order  denying  motion  for  new  trial  dismissed, 
order  relating  to  cost  bill  affirmed,  and  Judg- 
ment reversed. 

Wm.  T.  McNeely,  of  Los  Angeles,  for  ap- 
pellant 

Barstow,  Rone  &  Jeffers  and  John  S.  Stee- 
ly, all  of  Los  Angeles,  for  respondent 

WASTE,  P.  J.  Plaintiff,  the  appellant 
here,  brought  this  action,  alleging  the  defend- 
ant to  be  indebted  to  it  for  steel,  Iron  work, 
and  materials,  for  which  defendant  agreed 
to  pay  the  sum  of  $2,296.15,  with  interest 
As  a  separate  cause  of  action  it  pleaded  an 
account  stated  for  the  same  amount.  De- 
fendant, by  his  answer,  admitted  that  plain- 
tiff sold  the  goods,  wares,  and  merchandise, 
alleging  that  they  were  sold,  not  to  defend- 
ant, but  to  defendant  and  one  C.  L.  Powell, 
who  were  at  the  time  of  such  sales  doing 
business  as  partners  together  in  the  building 
and  completing  of  sewer  contracts,  and  that 
all  of  the  materials  were  used  by  the  partner- 
ship In  said  work,  and  for  their  Joint  benefit, 
all  of  which  was  well  known  to  the  plaintiff 
at  the  time,  and,  further,  that  the  entire 
claim  of  plaintiff,  with  interest  and  costs, 
was  paid  on  or  about  the  18th  day  of  Febru- 
ary, 1916,  which  date  was  long  after  the  suit 
brought,  by  receiving  property  of  defendant 
more  than  sufficient  to  pay  the  same. 

By  way  of  cross-complaint  the  gist  of 
which  is  here  given,  defendant  further  al- 
leged that,  coincident  with  the  commencement 
of  this  action,  plaintiff,  In  order  to  secure 
the  claim  sued  upon  here,  caused  an  attach- 
ment to  be  issued  against  him,  and  levied 
on  a  trenching  machine,  the  property  of  the 
partnership;  that  later  the  Los  Angeles  Lime 
Company,  a  corporation,  In  another  suit 
against  him,  caused  to  be  levied  a  second  at- 
tachment against  said  machine  to  secure  to 
It  the  payment  of  a  claim,  amounting  to  $1,- 
226.12,  with  interest  and  costs,  which  attach- 
ment was  made  subject  to  the  attachment  of 
the  plaintiff  in  this  action;  that  said  machine 
was  worth  the  sum  of  $7,600;  that  Harper  ft 
Reynolds  Company,  a  corporation,  holding  a 
Judgment  against  defendant  In  the  sum  of 
$272.81  and  costs,  caused  an  execution  to  be 
levied  on  the  trenching  machine,  subject  to 
the  two  prior  attachments,  and  that  the  plain- 
tiff purchased  the  same  at  the  resulting  ex- 
ecution sale  on  February  18, 1916  (the  date  on 
which  it  was  alleged  the  claim  herein  sued 
upon,  was  paid),  due  notice  of  which  sale  was 
given  by  the  sheriff,  for  the  sum  of  $288.65, 
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and  took  possession  thereof;  that  at  the  ex- 
ecution sale  plaintiff  and  the  Los  Angeles 
Lime  Company  conspired  together  for  the 
purpose  of  hindering  and  delaying  defendant 
from  purchasing  the  machine  at  said  sale, 
and  from  securing  other  persons  to  bid  there- 
on, all  for  the  purpose  of  cheating  and  de- 
frauding the  partnership  out  of  their  prop- 
erty ;  that  under  said  agreement  the  Los  An- 
geles Lime  Company  and  the  plaintiff  each 
released  its  attachment  against  the  machine, 
and  plaintiff  secretly,  and  without  giving  de- 
fendant an  opportunity  to  repay  plaintiff  the 
amount  it  paid  therefor,  sold  It  to  parties  un- 
known to  defendant  for  the  sum  of  $4,500, 
but  did  not  satisty  the  claim  of  the  Los  An- 
geles Lime  Company,  or  its  claim  against  de- 
fendant; that  by  reason  of  the  purchase  and 
sale  of  the  trenching  machine,  plaintiff  has 
ample  funds  in  Its  hands,  and  more  than  suffi- 
cient to  pay  itself  and  the  claim  of  the  Los 
Angeles  Lime  Company ;  that  because  of  the 
acts  of  plaintiff,  as  stated,  defendant  and  his 
partner  have  been  defrauded  out  of  their 
property  and  damaged  thereby  In  the  amount 
of  $7,500.  Defendant's  prayer  is  that  plain- 
tiff be  given  judgment  for  the  amount  sought 
in  this  action,  less  the  amount  of  $223.37,  al- 
leged to  have  been  paid  thereon,  and  that  de- 
fendant have  Judgment  against  plaintiff,  for 
the  difference  between  the  claim  of  plaintiff 
and  the  amount  for  which  It  is  alleged  plain- 
tiff sold  the  machine.  After  its  general  de- 
murrer to  this  cross-complaint  overruled,  the 
plaintiff  answered,  specifically  denying  all  its 
allegations. 

When  the  case  came  on  for  trial,  It  was 
stipulated  that  all  the  allegations  of  plain- 
tiff's amended  complaint  were  true,  and  that 
the  only  issues  before  the  court  were  those 
framed  by  the  cross-complaint  of  defendant 
and  the  answer  of  plaintiff  thereto.  There- 
upon plaintiff's  counsel  objected  to  the  in- 
troduction of  any  evidence  in  support  of  the 
allegations  of  the  cross-complaint,  on  various 
grounds,  among  them  being  that  the  matters 
set  forth  in  the  pleading  do  not  relate  to,  or 
depend  on,  the  contract  or  transaction  upon 
which  the  action  is  brought ;  that  the  facts 
pleaded  are  not  sufficient  to  entitle  defend- 
ant to  a  cross-complaint  against  plaintiff  in 
this  action;  that  they  do  not  amount  to  a 
statement  of  a  cause  of  action  amounting  to 
a  fraud  or  conspiracy,  and  generally  do  not 
constitute  a  cause  of  action  against  plaintiff. 
This  objection  was  overruled,  and  the  testi- 
mony received.  The  court  found,  In  sub- 
Stance,  that  all  the  allegations  of  the  cross- 
complaint  were  true,  and  that  "plaintiff  ob- 
tained possession  of  defendant's  machine  un- 
lawfully, and  without  just  compensation,  and 
converted  or  appropriated  the  same  to  its 
own  use  without  the  knowledge  or  consent  of 
defendant;  that  said  conversion  took  place 
on  the  18th  day  of  February,  1916."  It  is 
therefore  apparent  that  the  trial  court  took 
the  view  that  the  acts  of  the  plaintiff  amount- 


ed to  a  conversion  of  the  partnership  prop- 
erty In  the  premises,  and  worked  a  payment 
of  the  claim  sued  upon.  It  expressly  finds 
that— 

"It  Is  not  true  that  defendant  has  not  paid 
said  sums,  *  •  *  and  it  is  also  true  that  the 
balance  due  to  the  plaintiff  from  the  defendant 
on  the  claim  set  out  in  plaintiffs  amended  com- 
plaint was  fully  paid  on  the  18th  day  of  Feb- 
ruary, 1916,  as  hereinafter  stated." 

Then  follow  specific  findings  in  practically 
the  language  of  the  cross-complaint  Judg- 
ment was  entered  In  favor  of  defendant  and 
against  plaintiff  In  the  sum  of  $2,002.96,  with 
interest  and  costs,  that  amount  being  the 
value  of  the  machine  found,  less  the  amount 
of  plaintiff's  claim  sued  on  here,  plus  an 
amount  found  to  have  been  paid  by  defend- 
ant thereon.  Plaintiff  made  a  motion  for  a 
new  trial,  which  was  denied. 

[1]  There  are  three  appeals,  one  from  Ihe 
Judgment,  one  from  the  order  of  the  lower 
court  denying  plaintiff's  motion  to  set  aside 
the  order  striking  out  plaintiff's  cost  bill,  and 
the  third  from  the  order  denying  plaintiff's 
motion  for  a  new  trial.  The  amendment  of 
1915  to  section  963  of  the  Code  of  Civil  Pro- 
cedure (Stats.  1915,  p.  209)  does  not  allow  an 
appeal  from  an  order  denying  a  motion  for  a 
new  trial.  Gray  v.  Cotton,  174  Cal.  256,  162 
Pac.  1019;  Anderson  v.  Adler,  184  Pac.  42. 
That  appeal  Is  unauthorised,  and  must  be, 
and  Is,  dismissed.  On  the  appeal  from  the 
Judgment,  however,  the  order  refusing  the 
new  trial  may  be  reviewed. 

[2]  Appellant  served  upon  defendant  a 
memorandum  of  the  items  of  its  costs  and 
necessary  disbursements  In  the  action  on 
March  29,  1917,  five  days  after  notice  of  the 
decision  of  the  court,  but  did  not  deliver  It  to 
the  clerk  until  the  next  day.  This  was  not  a 
compliance  with  the  requirement  of  section 
1033  of  the  Code  of  Civil  Procedure,  which 
provides  that  the  party  claiming  costs  must 
both  deliver  the  cost  bill  to  the  clerk,  and 
serve- the  same  upon  the  adverse  party,  with- 
in five  days  after  notice  of  the  decision  of 
the  court  The  cost  bill  was  therefore  prop- 
erly stricken  from  the  files. 

[3]  Appellant  contends  that  the  cause  of 
action  set  up  In  defendant's  cross-complaint* 
does  not  relate  to,  or  depend  upon,  the  trans- 
action on  which  plaintiff  brought  its  action. 
We  think  this  contention  Is  correct  Plain- 
tiff's action  was  one  for  money  due  for  goods, 
wares,  and  merchandise  sold  and  delivered 
by  it  to  defendant  and  upon  an  account  stat- 
ed by  and  between  the  parties.  Defendant's 
cross-complaint  sounds  in  tort  to  wit,  a  con- 
version worked  by  fraud,  and  attempts  to 
allege  a  conspiracy  on  the  part  of  plaintiff, 
the  Los  Angeles  Lime  Company,  and  their 
attorneys,  to  deprive  defendant  and  his  part- 
ner, Powell,  of  the  trenching  machine,  the 
events  pleaded  not  happening,  and  the  cause 
of  action  not  arising  until  seven  months  after 
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the  commencement  of  this  action.  For  the 
Injury  alleged  by  defendant  to  nave  been  suf- 
fered by  reason  of  this  tort  he  seeks  compen- 
sation In  damages. 

The  right  to  file  a  cross-complaint  in  a 
pending  action  is  found  in  the  provision  of 
section  442  of  the  Code  of  Civil  Procedure 
which  reads: 

"Whenever  the  defendant  seeks  affirmative 
relief  against  any  party,  relating  to  or  depend- 
ing upon  the  contract  or  transaction  upon  which 
the  action  is  brought,  or  affecting  the  property 
to  which  the  action  relates,  he  may,  in  addi- 
tion to  his  answer,  file  at  the  same  time,  or  by 
permission  of  the  court  subsequently,  a  cross- 
complaint" 

A'  cross-complaint  can  be  maintained  only 
when  the  defendant  seeks  affirmative  relief 
relating  to  or  depending  upon  tbe  contract,  or 
transaction  upon  which  the  action  is  brought, 
or  affecting  the  property  to  which  the  action 
relates.  Persons  having  independent  claims 
against  each  other,  the  relief  authorized  in 
one  having  no  relation  to  that  which  can  be 
given  in  the  other,  nor  in  any  manner  affect- 
ing,it,  are  not  permitted  to  settle  them  all  in 
one  action  upon  the  sole  ground  that,  as  they 
are  in  court  contending  against  each  other, 
with  respect  to  one  case  or  dispute,  they 
should  at  that  time  and  place  settle  all  other 
matters  of  controversy  existing  between 
them.  Meyer  v.  Quiggle,  140  Cal.  490,  74  Pac. 
40;  Clark  v.  Kelley,  163  CaL  207,  209,  124 
Pac.  846. 

In  an  action  brought  to  recover  for  serv- 
ices rendered,  the  court  held  that  damages 
arising  by  reason  of  an  excessive  attachment 
levied  on  defendant's  property  in  the  same 
action  could  not  be  pleaded  by  way  of  cross- 
complaint  Jeffreys  v.  Hancock,  67  CaL  846. 
In  a  suit  to  recover  on  promissory  notes  and 
for  goods,  wares,  and  merchandise,  the  de- 
fendant, by  way  of  cross-complaint,  claimed 
damages  by  reason  of  the  plaintiff  causing  an 
attachment  to  be  unjustifiably  and  illegally 
levied  in  the  same  case.  The  court  held  that 
it  was  an  attempt  on  the  part  of  defendant 
In  an  action  to  recover  a  money  judgment 
founded  on  contract  to  set  up  as  the  founda- 
tion of  the*  cross-complaint  a  trespass  com- 
mitted by  the  plaintiff  on  property  of  the  de- 
fendant after  the  commencement  of  the  ac- 
tion, and  that  the  lower  court  erred  In  ad- 
mitting evidence  in  support  thereof.  Waug- 


enheim  v.  Graham,  39.  Cal.  169.  While  there 
Is  language  in  the  decision  in  apparent  con- 
flict with  this  holding,  it  was  later  pointed 
out  by  the  Supreme  Court  that  such  "deter- 
mination was  not  absolutely  essential  tb  the 
decision  of  the  case."  Clark  v.  Kelley,  supra. 
In  Glide  v.  Kayser,  142  Cal.  419,  76  Pac.  50, 
an  action  for  claim  and  delivery  of  cattle, 
It  was  held  that  the  defendant  could  not  re- 
cover by  way  of  cross-complaint  for  Injury 
by  plaintiff's  cattle  to  his  realty.  The  court 
in  that  case,  In  construing  section  442,  supra, 
said: 

"The  term  transaction,'  in  a  statute  limiting 
counterclaims  to  demands  arising  out  of  the 
same  transaction,  intends  some  commercial  or 
business  negotiation,  and  not  a  wrong  of  vio- 
lence or  fraud." 

Defendant's  alleged  cause  of  action  does 
relate  to,  or  depend  upon,  the  sale,  by  plain- 
tiff to  defendant  of  certain  materials  used 
by  him,  and  for  which  be  had  not  paid.  That 
was  the  transaction  upon  which  the  action 
was  brought.  Some  of  the  Initial  steps,  as- 
serted by  defendant  to  be  a  part  of  the  al- 
leged conspiracy  to  defraud  him,  were  taken 
in  the  proceeding  instituted  by  plaintiff  to 
recover  on  its  cause  of  action,  but  plaintiff's 
cause  of  action  must  hot  be  confused  with  the 
remedy  pursued  in  its  enforcement,  or  the 
means  by  which  plaintiff  sought  to  effectuate 
its  obligation  against  defendant  Frost  v. 
Witter,  132  Cal.  421,  426,  64  Pac  705,  84  Am. 
St.  Rep.  53. 

[4]  The  facts  alleged  being  Improperly 
pleaded  by  way  of  cross-complaint,  the  trial 
court  erred  in  admitting,  over  the  timely 
objection  of  plaintiff,  any  testimony  in  sup- 
port thereof.  The  judgment  entered  is  un- 
supported, and  a  new  trial  should  have  been 
granted. 

Consideration  of  the  claim  of  the  appellant 
that  the  court  should  have  ascertained  and 
included  in  its  judgment  the  amount  of  the 
costs  plaintiff  had  incurred  prior  to  February 
18,  1916,  is  rendered  unnecessary  by  the  de- 
termination we  have  reached  upon  the  major 
contention.  The  order  striking  the  cost  bill 
of  appellant  from  the  files  is  affirmed. 

The  Judgment  is  reversed. 


We  concur: 
CAN,  J. 


RICHARDS,    J.;  KERRI- 
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PEOPLE  v.  WEBBER.    (Or.  68ft) 

(District  Court  of  Appeal,  Second  District,  Divi- 
sion 1,  California.  Not.  5,  1019.  Hearing 
Denied  by  Supreme  Court  Jan.  2,  1920.) 

1.  Indictment  and  information  <8=»159(2)— 
Amendment  or  indictment  not  stating 

OFFENSE  ERROR. 

The  granting  of  permission  to  amend  indict- 
ment so  as  to  state  an  offense  would  have  been 
error  under  Pen.  Code,  §  1008,  if  the  indictment 
before  amendment  did  not  charge  an  indictable 
offense. 

2.  Fobgkbt  «=26— Indictment  held  strrrc- 
oient. 

Indictment  charging  forgery  of  "certificate 
of  acknowledgment"  held  to  charge  a  violation 
of  Pen.  Code,  $  470,  making  one  who  "forges 
the  seal  or  handwriting- of  another"  guilty  of 
forgery,  since  the  only  way  by  which  the  certifi- 
cate of  acknowledgment  could  have  been  forged 
was  by  forging  the  seal  or  handwriting  of  the 
notary. 

3.  Indictment  and  infobmation  <8=  159(2)— 
Amendment  so  as  to  chaboe  same  offense 
mobe  directly  not  ebbob. 

Action  of  court  in  permitting  amendment 
of  indictment  charging  forgery  of  "certificate  of 
acknowledgment"  so  as  to  charge  forgery  of  the 
"handwriting"  of  the  notary  held  not  error,  un- 
der Pen.  Code,  {  1008;  defendant  not  being 
prejudiced,  since  original  Indictment  indirectly 
charged  same  offense. 

4.  Criminal  law  <8=»823(10)  —  Instruction 
need  not  coveb  matter  covered  bt  other 
in8tbuotion. 

Instruction  properly  ignored  rule  concerning 
corroboration  of  testimony  of  accomplices, 
where  an  appropriate  instruction  on  that  sub- 
ject was  given  elsewhere. 

6.  Criminal  law  e=>763,  761(6)  —  Instruc- 
tion not  comment  on  the  weight  of  evi- 
dence. 

In  prosecution  for  forgery  and  for  procuring 
forged  instrument  to  be  recorded,  in  violation 
of  Pen.  Code,  f§  115,  470,  instruction  that  ratifi- 
cation or  confirmation  was  no  defense,  but  could 
be  considered  in  determining  whether  defendant 
had  authority  to  sign  signatures  alleged  to  have 
been  forged  by  her  "if  you  find  such  forgeries 
were  committed,"  held  hot  a  comment  on  the 
weight  of  the  evidence. 

6.  Criminal  law  <b=»763,  764(6)  —  Forgery 
«=>48— Instruction  not  comment  on  evi- 
dence or  misleading. 

In  prosecution  for  forgery,  instruction  that 
the  fact  that  no  one  suffered  injury  by  reason 
of  acts  charged  against  defendant  Bhould  not  be 
considered  on  question  of  guilt  held  not  a  com- 
ment on  the  evidence,  or  contradictory  and 
misleading. 

7.  Forgery  <g=»14— That  no  person  has  suf- 
fered is  no  defense. 

That  forgery  or  unlawful  use  of  forged  in- 
strument has  not  resulted  in  loss  to  persons 
who  might  have  been  injured  thereby  does  not 
render  the  wrongdoer  any  less  guilty  in  the 
eyes  of  the  law. 


8.  Witnesses  «=414(1) — Corroborative  evi- 
dence ADMISSIBLE. 

In  prosecution  for  forgery  where  witness 
had  testified  to  certain  writing  done  by  defend- 
ant in  S.'s  office  at  which  time  defendant  had 
borrowed  ink  and  mucilage  from  S.,  testimony 
by  S.  that  a  lady  had  been  in  his  office  and  had 
borrowed  ink  and  mucilage  held  admissible  in 
corroboration  of  testimony  of  the  other  witness. 

9.  Criminal  law  «=»363,  491(1)— Witnesses 
*=>414(1)— TVplicate  or  recorded  instru- 
ment ADMISSIBLE  IN  PROSECUTION  FOR  CAUS- 
ING FORGED  INSTRUMENT  TO  BE  RECORDER. 

In  prosecution  for  procuring  forged  instru- 
ment to  be  recorded  in  violation  of  Pen.  Code,  { 
115,  a  duplicate  of  the  recorded  instrument  with 
exception  that  duplicate  contained  name  of  wit- 
ness not  contained  on  recorded  instrument  held 
admissible  for  use  in  examination  of  handwrit- 
ing expert,  as  part  of  entire  transaction  and 
as  tending  to  corroborate  other  evidence  tending 
to  prove  forgery  of  the  instrument  defendant 
had  caused  to  be  recorded. 

10.  Criminal  law  730(3)— Demand  bt 
state  upon  defendant  for  forged  instru- 
ments cured  by  instructions  to  disre- 
GARD. 

In  prosecution  for  forgery,  where  forged'  in* 
struments  were  recorded,  demand  by  state  upon 
defendant  to  produce  the  instruments  held  not 
prejudicial  to  defendant  where  court  instructed 
jury  to  disregard  demand. 

On  Motion  for  Hearing  before  Supreme  Court 

11.  Acknowledgment  «=>41  —  Certificate 

INSUFFICIENT. 
Certificate  of  acknowledgment  which  identi- 
fied the  persons  who  made  the  acknowledgment 
as  being  the  persons  whose  names  were  Bub- 
scribed  to  the  instrument  held  not  sufficient, 
under  Civ.  Code,  $  1189,  to  entitle  instrument 
to  be  recorded  under  section  1161. 

12.  Forgery  <8=>12(1)  —  Defective  form  or 
certification  of  forged  instrument  of- 
fered for  filing  no  defense  if  within 
class  entitled  to  be  recorded. 

Pen.  Code,  f  115,  making  it  a  felony  to  pro- 
cure or  offer  forged  instrument  to  be  filed, 
"which  instrument,  if  genuine,  might  be  filed  or 
registered  or  recorded,"  held  -applicable  to  the  fil- 
ing of  any  instrument  coming  within  the  various 
classes  of  instruments  entitled  to  be  recorded, 
without  regard  as  to  whether  the  particular  in- 
strument is  defective  in  form  or  certification. 

Appeal  from  Superior  Court,  Kern  County; 
T.  N.  Harvey,  Judge. 

Mabel  Webber  was  convicted  of  forgery, 
and  she  appeals.  Affirmed. 

E.  J.  Emmons,  T.  F.  Allen,  and  B>  B.  Lam- 
bert, all  of  Bakersfleld,  for  appellant 

U.  S.  Webb,  Atty.  Gen.,  and  Joseph  L.  Lew- 
insohn,  Deputy  Atty.  Gen.,  for  the  People. 

CONBEY,  P.  J.  The  defendant  was  brought 
to  trial  on  three  Indictments,  the  cases  being 
consolidated  and  tried  together. 
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Indictment  No.  1726  contained  three  counts. 
The  first  count  charged  that  the  defendant 
offered  and  procured  a  certain  false  and 
forged  instrument  to  be  recorded  in  the  of- 
fice of  the  county  recorder  of  Kern  county. 
This  instrument  was  Bet  out  in  the  indictment. 
It  purported  to  be  an  agreement  between 
Eugene  Whitte  and  his  wife,  Elizabeth  Whit 
te  for  the  transfer  by  them  of  certain  lands 
in  Kern  county  to  Charles  A.  Quinn  and  his 
wife,  Musetta  Culbertson  Quinn,  and  purport- 
ed to  have  been  signed  by  Elizabeth  Whitt 
and  Eugene  Whitt,  as  well  as  by  the  Quinns. 

The  second  count  of  said  Indictment 
charged  the  defendant  .with  offering  and  pro- 
curing a  certain  false  and  forged  instrument 
to  be  filed  and  recorded  in  the  office  of  the 
county  recorder  of  Kern  county,  which  instru- 
ment is  set  out  In  said  Indictment  and  pur- 
ported to  be  a  deed  from  Charles  A.  Quinn 
and  wife  to  Mabel  Webber,  the  grantee. 

The  third  count  of  said  indictment  charged 
that  the  defendant  offered  and  procured  a 
certain  false  and  forged  instrument  to  be 
registered  and  recorded  in  the  office  of  the 
county  recorder  of  Kern  county,  which  said 
instrument  is  set  forth  in  the  indictment  and 
purports  to  be  a  deed  from  Eugene  Whitte 
and  Elizabeth  Whitte  to  Mabel  Webber,  the 
grantee  therein;  all  of  which  acts  were  in 
violation  of  section  115  of  the  Penal  Code  of 
the  state  of  California. 

Indictment  No.  1734  charged  the  defendant 
with  procuring  a  certain  false  and  forged 
instrument  to  be  filed  and  recorded  in  the 
office  of  the  county  recorder  of  Kern  county, 
which  said  Instrument  is  set  forth  in  the 
Indictment  and  purports  to  be  a  deed  from 
Herman  Creasy  to  Edith  V.  Creasy  of  certain 
real  property  in  the  county  of  Kern,  which 
said  act  was  likewise  in  violation  of  section 
115  of  the  Penal  Code. 

Indictment  No.  1735  contained  two  counts. 

The  first  count  charged  the  defendant  with 
forging  the  deed  from  Herman  Creasy  to 
Edith  V.  Creasy  of  certain  real  property  in 
the  county  of  Kern,  state  of  California,  in 
violation  of  section  470  of  the  Penal  Code; 
the  instrument  alleged  to  hare  been  forged 
is  Bet  forth  in  the  first  count  of  said  indict- 
ment. 

The  second  count  of  indictment  No.  1735,  as 
originally  filed,  charged  the  defendant  with 
forging  a  certain  certificate  of  acknowledg- 
ment purporting  to  have  been  issued  by  I*  S. 
Harmon,  a  notary  public,  in  and  for  the 
county  of  Kern,  state  of  California,  which 
said  acknowledgment  was  placed  on  the  deed 
described  and  set  forth  in  the  first  count  of 
Indictment  No.  1735.  During  the  trial,  this 
last-mentioned  count  was  amended  by  insert- 
ting  after  the  word  "forge"  the  words,  "the 
hand  writing  of  one  I*.  S.  Harmon  to  and 
on,"  and  by  Inserting  after  the  word  "by" 
the  word 


The  defendant  was  found  guilty  on  each 
and  every  count  as  charged  and  has  appealed 
from  the  judgment  of  conviction. 

The  first  point  of  appellant  is  that  the  first 
count  of  indictment  No.  1726  does  not  state 
a  public  offense,  and  for  the  following  reason, 
to  wit:  Section  116  of  the  Penal  Code  pro- 
vides: 

"Every  person  who  knowingly  procures  or 
offers  any  false  or  forged  instrument  to  be  filed, 
registered,  or  recorded  in  any  public  office  with- 
in this  state,  which  instrument,  if  genuine, 
might  be  filed,  or  registered,  or  recorded  under 
any  law  of  this  state  or  of  the  United  States,  is 
guilty  of  felony." 

Under  this  section  it  is  only  an  instrument 
which  is  entitled  to  be  recorded,  the  record- 
ing of  which  constitutes  a  crime.  People  v. 
Harrold,  84  Cat  667,  569,  24  Pac.  106.  The 
certificate  of  acknowledgment  on  the  contract 
is  set  forth  in  the  following  words  in  the 
first  count  of  Indictment  No.  1726 : 

"State  of  California,  County  of  Kern— ss.: 
On  this  11th  day  of  September  in  the  year  one 
thousand  nine  hundred  and  eighteen  before  me, 
L.  S.  Harmon,  a  notary  public  in  and  for  the 

said  county  of  Kern,  personally  appeared  , 

known  to  me  to  be  the  persons  whose  names  are 
subscribed  to  the  within  instrument,  and  who 
duly  acknowledged  to  me  that  they  executed  the 
same. 

"In  witness  whereof,  I  have  hereunto  set  my 
hand  and  affixed  my  official  seal  at  my  office 
in  the  said  county  of  Kern,  the  day  and  year  in 
this  certificate  first  above  written.  [Seal]  L. 
S.  Harmon,  Notary  Public  in  and  for  the  said 
County  of  Kern,  State  of  California." 

Section  1161  of  the  Civil  Code  provides  that 
before  an  instrument  can  be  recorded,  unless 
it  belongs  to  the  class  provided  for  in  •either 
section  1160, 1160,  or  1203,  its  execution  must 
be  acknowledged  by  the  person  executing  it, 
etc.  Section  1189  of  the  Civil  Code  prescribes 
the  form  for  a  certificate  of  acknowledgment. 
The  certificate  must  state  that,  before  the  of- 
ficer, "appeared  ,  known  to  me  *   *  * 

to  be  the  person  whose  name  la  subscribed  to 
the  within  instrument  and  acknowledged 
that  he  (she  or  they)  executed  the  same."  In 
the  certificate  of  acknowledgment  placed  on 
this  instrument,  it  will  be  noted  that  it  reads, 

"personally  appeared  ,  known  to  me," 

etc.  Therefore,  says  appellant,  It  does  not 
state  who  appeared,  or  that  anybody  ap- 
peared, and  as,  for  that  reason,  the  instru- 
ment was  not  entitled  to  be  recorded,  the  act 
of  offering  it  for  record  could  not  constitute 
a  crime.  This  contention  should  not  be  sus- 
tained. The  prescribed  form  need  not  be 
followed  literally.  Southwick  v.  Davis,  78 
Cal.  604,  21  Pac  121.  The  certificate  identi- 
fied the  persons  who  made  the  acknowledg- 
ement as  being  the  persons  whose  names  were 
subscribed  to  the  instrument  This,  in  the 
ordinary  and  reasonable  meaning  of  the 
words,  meant  all  of  the  names  signed  thereto. 
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The  next  matter  to  be  considered  la  the 
amendment  to  the  second  count  of  Indictment 
No.  1735.  The  charging  part  of  this  Indict- 
ment, as  originally  filed,  was  In  the  following 
words  and  figures,  except  the  words  here 
given  in  parentheses: 

"That  the  said  Mabel  Webber,  on  or  about 
the  11th  day  of  September,  1018,  at  the  county 
of  Kern,  state  of  California,  did  then  and  there 
willfully,  unlawfully  and  feloniously  and  fraud- 
ulently and  with  intent  to  prejudice,  damage 
and  defraud  one  Herman  Creasy,  make  and 
forge  (the  handwriting  of  one  L.  S.  Harmon 
to  and  on)  a  certain  certificate  of  acknowledg- 
ment, purporting  to  have  been  issued  by  (said) 
It.  S.  Harmon,  a  notary  public  in  and  for  the 
county  of  Kern,  state  of  California,  and  an  offi- 
cer duly  appointed,  qualified  and  authorized  by 
the  laws  of  the  state  of  California  to  take  and 
certify  to  acknowledgments  of  grants  and  con- 
veyances of  real  property  in  said  state,  of  said 
Herman  Creasy  of  the  execution  by  him,  said 
Herman  Creasy  of  a  certain  purported  convey- 
ance to  Edith  V.  Keyland  of  certain  real  prop- 
erty situated  in  the  county  of  Kern,  state  of 
California,  particularly  described  as  follows." 

At  the  trial  (and  before  a  Jury  was  Impan- 
eled to  try  the  case),  the  court,  over  the  ob- 
jection of  defendant,  permitted  the  district 
attorney  to  amend  the  second  count  of  the 
said  Indictment  by  Inserting  the  words,  "the 
handwriting  of  one  L.  S.  Harmon  to  and  on," 
and  after  the  word  "by,"  the  word  "said." 

[1-3]  It  is  the  contention  of  appellant  that 
the  indictment,  as  originally  filed,  did  not 
state  a  public  offense  under  section  470  of 
the  Penal  Code,  or  any  other  section  of  said 
Penal  Code,  and  that  it  was  error  for  the 
court  to  permit  amendment  of  the  Indictment 
so  as  to  state  an  offense  under  said  section 
470.  The  court  may  allow  an  indictment  to 
be  amended,  "where  it  can  be  done  without 
prejudice  to  the  substantial  rights  of  the  de- 
fendant." Pen.  Code,  f  1008.  It  may  be  con- 
ceded that  defendant's  objection  was  good  if 
the  indictment,  before  amendment,  did  not 
charge  an  indictable  offense.  Bat  it  did 
charge  an  indictable  offense.  Under  the 
terms  of  Penal  Code,  f  470,  any  person  is 
guilty  of  forgery,  who,  with  Intent  to  de- 
fraud "forges  the  seal  or  handwriting  of  an- 
other." Assuming  that  the  Code  nowhere 
explicitly  declares  the  forgery  of  a  certificate 
of  acknowledgment  to  be  an  indictable  offense, 
it  remains  true  that  forgery  of  the  seal  or 
handwriting  of  the  notary  on  such  certificate 
is  a  crime,  and  is  perhaps  the  only  way  in 
which  such  crime  can  be  committed.  If  so, 
the  charge  that  defendant  forged  the  certifi- 
cate was  merely  an  Incorrect  method  of  charg- 
ing that  she  forged  the  seal  and  handwriting. 
Where  an  information  alleged  the  forgery  of 
an  entire  instrument,  and  the  proof  was 
only  that  the  pretended  grantor's  signature 
was  forged,  this  was  held  sufficient  to  sup- 
port the  verdict  People  v.  Chretien,  137  Cal. 
450,  454,  70  Pac.  305.  Taking  into  consider- 


ation the  law  as  stated,  the  amendment  did 
not  mislead  the  defendant  and  did  not  preju- 
dice her  in  relation  to  any  substantial  right, 
or  at  all. 

[4]  Appellant  next  contends  that  the  court 
erred  In  three  of  the  instructions  given  to 
the  jury.  The  first  of  these  Instructions  prop- 
erly Ignored  the  rule  concerning  corroboration 
of  testimony  of  accomplices.  The  appro- 
priate Instruction  on  that  subject  was  given 
elsewhere. 

The  second  of  these  instructions  was  as 
follows: 

"Certain  evidence  has  been  introduced  in  this 
case  from  which  you  might  Infer  that,  if  you 
find  that  the  defendant  is  guilty  of  the  forgeries 
charged  against  her,  such  forgeries  have  been 
ratified.  You  are  instructed  that  ratification  or 
confirmation  of  such  forgeries,  if  you  find  they 
were  committed,  is  no  defense  to  the  charges, 
bat  such  ratification  and  confirmation  may  be 
considered  by  you  as  a  circumstance  in  deter- 
mining whether  at  the  time  of  the  alleged  for- 
geries, if  you  find  that  such  forgeries  were  com- 
mitted, the  defendant  had  the  authority  to  sign 
the  names  of  the  persons  whose  signatures  she 
is  accused  of  forging." 

[t]  Appellant  claims  that  this  Instruction 
was  a  comment  on  the  weight  of  evidence  and 
was  misleading  and  confusing,  In  that  it  vir- 
tually told  the  jury  that  while  certain  evi- 
dence had  been  introduced  which  might  show 
that  the  forgeries  had  been  ratified,  yet  that 
before  they  considered  this  evidence  it  would 
be  necessary  for  them  to  find  that  forgeries 
had  been  committed ;  whereas,  if  the  defend- 
ant had  the  authority  to  sign,  there  could 
have  been  no  forgery.  It  should  be  conceded 
that  the  insertion  of  the  phrase,  'If  you  find 
that  such  forgeries  were  committed,"  threw 
some  confusion  into  the  last  clause  of  the  in- 
struction. The  instruction  contains  no  com- 
ment on  the  weight  of  the  evidence,  but  the 
condition  Imposed  by  the  quoted  phrase.  If 
taken  literally  by  the  Jury,  subjected  the  last 
sentence  to  contradictory  interpretations. 

The  court  further  Instructed  the  Jury: 

"Ton  are  instructed  that  the  fact,  if  it  be  a 
fact,  that  no  person  suffered  any  injury  by  rea- 
son of  any  of  the  acts  charged  against  defend- 
ant herein,  is  not  to  be  considered  by  you  in 
arriving  at  your  verdict  as  to  her  guilt  or  inno- 
cence. If  you  believe  to  a  moral  certainty  and 
beyond  a  reasonable  doubt  that  the  prosecution 
in  this  case  has  proven  the  truth  of  the  allega- 
tions of  the  indictments,  you  should  find  the 
defendant  guilty  regardless  of  •  the  question 
whether  or  not  any  injury  resulted  to  any  one 
as  a  consequence  of  her  act  Therefore  the 
question  whether  or  not  any  third  party  suffer- 
ed any  pecuniary  loss  as  a  result  of  the  defend- 
ant's conduct  is  a  question  which  should  not  be 
considered  by  you  in  your  deliberations  in  de- 
termining her  guilt  of  innocence." 

16,  7]  Appellant  contends  that  this  instruc- 
tion is  a  comment  on  the  weight  of  evidence 
and  Is  also  contradictory  and  misleading.  It 
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does  not  appear  to  as  that  any  of  these  ob- 
jections hare  merit  The  instruction  merely 
states,  with  undue  prolixity,  the  correct  role 
that  the  tact  that  a  forgery,  or  the  unlawful 
use  of  a  forged  instrument,  has  not  resulted 
In  loss  to  persona  who  might  have  been  in- 
jured thereby,  does  not  render  the  wrongdoer 
any  less  guilty  in  the  eyes  of  the  law. 

[t,  9]  Counsel  for  appellant  claims  that  the 
court  erred,  in  four  stated  instances,  in  over- 
ruling objections  made  by  him  to  offered 
evidence.  The  first  ruling  was  manifestly 
correct.  Code  Civ.  Proc.  g  1919.  The  second, 
admitting  testimony  of  the  witness  Shackel- 
ford, was  correct.  Another  witness,  Mrs. 
Keyland,  had  testified  to  certain  writing  done 
by  defendant  at  Shackelford's  office,  and  the 
use  by  her  of  mucilage  on  a  document ;  the  Ink 
and  mucilage  being  borrowed  from  Shackel- 
ford. Shackelford's  testimony  was  that,  at 
the  stated  time  and  place,  "a  lady"  had  been 
there  and  had  borrowed  ink  and  mucilage 
from  him,  but  he  could  not  say  that  defendant 
was  the  lady  In  question.  Nevertheless,  the 
testimony  was  admissible,  as  to  some  extent 
corroborating  the  testimony  of  Mrs.  Keyland, 
which  did  identify  the  defendant  The  third 
and  fourth  rulings  relate  to  the  admission 
of  a  document  in  evidence,  and  the  use  there- 
of in  the  testimony  of  an  expert  witness  on 
handwritings.  This  document  was,  with  one 
exception,  a  duplicate  of.  the  contract  set 
forth  In  the  first  count  of  the  Indictment  In 
case  No.  1726,  of  which  document  the  record, 
as  found  in  the  county  recorder's  office,  had 
been  admitted  In  evidence.  The  exception 
was  that  on  the  unrecorded  duplicate  there 
appeared  the  name  "Carrie  I*.  Bridges,"  writ- 
ten on  It  as  a  witness.  From  the  testimony 
of  Charles  A.  Qulnn  it  appears  that  two 
copies  of  the  contract  signed  only  by  Qulnn 
and  wife,  had  been  delivered  to  defendant 
who  was  to  have  them  signed  by  Witt  and 
wife.  A  few  days  later  the  defendant  re- 
turned this  document  to  Qulnn,  bearing  there- 
on the  apparent  signatures  of  Witt  and  wife, 
and  the  name  of  Carrie  I*  Bridges.  In  the 
meantime  the  other  copy,  bearing  the  appar- 
ent signatures  of  Witt  and  wife,  had  been 
recorded.  The  testimony  of  Qulnn,  at  the 
trial,  followed  the  testimony  of  the  expert 
witness  and  the  admission  in  evidence  of  the 
document  In  connection  with  that  testimony. 
All  of  this  was  admissible  as  part  of  the  en- 
tire transaction  and  as  tending  to  corroborate 
other  evidence  tending  to  prove  that  the 
document  described  In  the  Indictment  as  a 
document  which  defendant  caused  to  be  re- 
corded was  a  forged  Instrument,  and  was  in 
fact  taken  to  the  recorder's  office,  and  re- 
corded at  her  request 

[10]  The  district  attorney  at  the  trial  made 
demand  on  counsel  for  defendant  to  produce 
the  contract  and  two  deeds,  all  of  which  were 
Included  In  the  Indictments,  and  had  been 
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shown  to  be  recorded  Instruments,  and  In  so 
doing  referred  to  the  contract  as  having  been 
apparently  returned  from  the  recorder's  office 
to  the  defendant  Defendant's  attorney  ob- 
jected to  "the  statement  and  demand"  of  the 
district  attorney,  and  assigned  It  as  preju- 
dicial error  on  the  part  of  the  prosecution. 
The  court  ruled  that  "the  defendant  is  not 
required  to  produce  evidence  against  herself," 
and  Instructed  the  jury  to  disregard  the  de- 
mand, and  not  consider  that  circumstance  at 
all  against  the  defendant  as  a  demand  not 
complied  with,  or  for  any  other  purpose.  Ap- 
pellant contends  that  It  was  misconduct  and 
prejudicial  error  for  the  district  attorney  to 
make  the  demand  in  the  presence  of  the  jury. 
Referring  to  a  similar  demand  tor  a  docu- 
ment which  the  defendant  was  not  under  ob- 
ligation to  produce,  the  Supreme  Court  said 
(People  v.  Royce,  106  CaL  173,  184,  37  Pac. 
630,  633): 

"In  the  case  at  bar  the  demand  was  not  press- 
ed, and  we  do  not  see  how  the  defendant  was 
prejudiced,  even  if  it  be  conceded  that  such  de- 
mand constituted  error.  The  exception  was  to 
the  demand  of  the  district  attorney,  and  not  to 
any  action  of  the  court  If  the  court  had  di- 
rected the  defendant  to  produce  the  check,  or  if 
the  district  attorney  had  commented  to  the  jury 
upon  the  defendant's  failure  to  produce  the 
check,  a  different  question  would  have  been  pre- 
sented." 

The  evidence  In  tills  case  firmly  establishes 
defendant's  guilt  Assuming  that  there  was 
error  in  one  of  the  instructions,  as  hereinbe- 
fore^ stated,  we  consider  it  extremely  improb- 
able that  the  jury  was  misled  thereby.  There 
was  a  fair  trial,  and  there  has  been  no  mis- 
carriage of  Justice  In  the  conviction  of  the 
defendant 

The  judgment  Is  affirmed. 

We  concur:  SHAW,  J.;  JAMBS,  J. 

Opinion  of  the  Supreme  Court  Denying 
Hearing. 

PER  CURIAM.  [11,12]  In  denying  the  ap- 
plication for  a  hearing  in  this  court  after 
decision  by  the  District  Court  of  Appeal  of 
the  Second  Appellate  District,  Division  1,  we 
desire  to  say  that  we  are  not  prepared  to 
concur  in  the  view  of  the  District  Court  of 
Appeal  to  the  effect  that  the  certificate  of' 
acknowledgment  set  forth  In  the  opinion  is 
substantially  sufficient  as  a  certificate  of 
acknowledgment.  We  are  Inclined  to  the 
view  that  such  certificate  Is  fatally  defective 
as  a  certificate  of  acknowledgment  But  we 
do  not  regard  this  matter  of  any  Importance 
in  so  far  as  this  case  is  concerned.  Section 
lis  of  the  Penal  Code,  In  providing  that 
every  person  knowingly  procuring  of  offering 
any  false  or  forged  Instrument  to  be  filed, 
etc.,  "which  Instrument  if  genuine,  might  be 
filed,  or  registered,"  etc.,  simply  seeks  to 
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cover  as  coming  within  Its  terms  the  various 
"classes"  of  Instruments  entitled,  under  our 
law,  to  be  recorded,  such  as  deeds,  mortgages, 
etc.,  without  any  regard  whatever  whether 
the  particular  Instrument  Is  defective  in  form 
or  certification. 

The  application  for  a  hearing  in  this  court 
is  denied. 

All  concur,  except  SHAW,  J.,  absent 


MARTON  v.  JONES.    (Civ.  2460.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.   Nov.  15,  1919.) 

1.  Parties  <£=>05(4)— Permitting  op  amend- 
ment OF  COMPLAINT  SO  AS  TO  STATE  TRUE 
NAME  OF  PLAINTIFF  NO  ABUSE  OF  DISCRE- 
TION. 

There  was  no  abuse  of  discretion  on  the 
part  of  the  court  in  permitting  plaintiff  to 
amend  complaint  so  as  to  state  her  true  name, 
since  in  no  event  could  defendant  have  suffer- 
ed any  prejudice  thereby  under  Code  Civ.  Proc. 
i  475. 

2.  Appeal  and  error  «=»  1071(1)  —  Finding 
that  wife  suing  for  injuries  was  sep- 
arated from  husband,  harmless,  though 
not  within  issues. 

In  personal  injury  action,  finding  that  plain- 
tiff was  not  living  with  and  bad  been  deserted 
by  husband,  though  not  within  the  issues  and 
though  without  support  in  the  evidence,  was 
harmless,  since  under  Code  Civ.  Proc.  |  370, 
the  wife,  though  living  with  husband,  may  sue 
for  personal  injuries  without  joining  husband 
as  plaintiff. 

S.  Fences  <g=> 24— Construction  of  barbed 

WIRE  FENCE  PROXIMATE  CAUSE  OF  INJURY  TO 
PEDESTRIAN  FALLING  AGAINST  FENCE  BE- 
CAUSE OF  PEBBLE  ON  SIDEWALK. 

Pedestrian,  who  fell  because  of  pebble  on 
sidewalk  and  was  injured  in  throwing  her  hand 
against  barbed  wire  fence,  was  entitled  to  re- 
cover against  owner  of  fence,  though  the  ex- 
istence of  pebble  on  sidewalk  was  an  interven- 
ing contributing  cause,  since  owner  of  fence 
should  have  anticipated  that  such  an  injury 
might  have  occurred  as  the  result  of  his  fence 
because  of  the  many  substances  upon  the  walk 
tending  to  cause  pedestrians  to  slip  or  fall. 

4.  Negligence  @=>59 — Original  wrong  prox- 
imate CAUSE  OF  INJURY  NOTWITHSTANDING 
INTERVENING  ACT  OF  ANOTHER. 

The  act  of  a  third  person  intervening  and 
contributing  a  condition  necessary  to  the  in- 
jurious effect  of  the  original  negligence  will  not 
excuse  the  first  wrongdoer,  if  such  act  ought  to 
have  been  foreseen. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  John  M.  York,  Judge. 

Action  by  Mary  Marton  against  J.  L. 
Jones.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 


Joseph  P.  Sproul  and  Lewis  D.  CoUiugs, 
both  of  Los  Angeles,  Charles  E.  Barrett,  of 
Las  Vegas,  Nev.,  and  Leonard  6.  Husar,  of 
Los  Angeles,  for  appellant 

Paul  M.  Nash,  of  Los  Angeles,  for  respond- 
ent 

SHAW,  J.  At  the  times  in  question  de- 
fendant maintained  around  his  premises  and 
adjoining  the  sidewalk  a  fence  constructed 
in  part  of  barbed  wire,  contrary  to  a  city 
ordinance  of  the  city  of  Los  Angeles.  Plain* 
tiff,  while  in  the  exercise  of  due  care,  was 
walking  along  the  sidewalk  and  stepped  upon 
a  pebble  thereon,  which  caused  her  to  fall, 
and,  in  falling,  threw  her  hand  out,  striking 
a  sharp-pointed  projection  of  the  barbed  wire 
so  maintained  as  a  part  of  the  fence,  as  a 
result  of  which  she  received  Injuries  for 
which,  In  this  action,  judgment  was  rendered 
in  her  favor,  and  from  which  defendant  has 
appealed  on  the  judgment  roll. 

[1]  There  was  no  abuse  of  discretion  on 
the  part  of  the  court  in  permitting  plaintiff 
to  file  an  amendment  to  her  complaint,  sub- 
stituting for  the  name  "Mary  Neff,"  as  plain- 
tiff in  the  title  of  the  original  complaint 
that  of  Mary  Marton,  which  was  her  true 
name.  McDonald  v.  Swett,  76  Cal.  257,  18 
Pac.  324.  In  no  event  could  defendant  have 
suffered  any  prejudice  by  the  ruling.  Code 
Civ.  Proc.  §  475. 

[J]  While  not  alleged  In  the  complaint  the 
court  found  that  plaintiff  was  the  wife  of 
J.  D.  Marton,  from  whom,  by  reason  of  his 
deserting  her,  she  was  living  separate  and 
apart  Complaint  is  made  that  such  finding 
is  not  within  the  Issues  and  without  support 
of  evidence.  Conceding  this  contention  well 
founded,  nevertheless  the  finding  is  immate- 
rial and  without  prejudice,  for  the  reason 
that,  under  the  provisions  of  section  370, 
Code  of  Civil  Procedure,  plaintiff,  though 
married  and  living  with  her  husband,  was 
entitled  to  sue  for  damages  due  to  personal 
injuries  sustained,  without  joining  her  hus- 
band as  plaintiff. 

Appellant's  chief  contention  Is  that  the 
conceded  negligence  of  defendant  in  main- 
taining the  barbed  wire  fence  on  his  prem- 
ises in  proximity  to  the  sidewalk  in  viola- 
tion of  the  ordinance  (Orcutt  v.  Pacific,  etc, 
Ry.  Co.,  85  Cal.  291,  24  Pac.  661)  was  not 
the  proximate  cause  of  plaintiff's  injury. 
This  contention  Is  based  upon  the  assertion 
that  she  would  not  have  come  In  contact 
with  the  barbed  wire  if  she.  had  not  fallen, 
and  she  would  not  have  fallen  but  for  the 
pebble  on  the  sidewalk  upon  which  she 
stepped;  therefore,  it  is  argued,  the  pebble 
and  not  the  defendant's  negligent  act  was 
the  proximate  cause  of  her  injury. 

(3,  4]  While  the  existence  of  the  pebble  on 
the  sidewalk  was  an  intervening  contribut- 
ing cause  of  the  injury,  nevertheless  such 
fact  should  not  exempt  defendant  from  lia- 
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billty,  If,  according  to  the  usual  experience 
of  mankind,  the  consequence  ought  to  have 
been  anticipated  as  a  probable  result  of  his 
negligent  act  As  said  in  Lane  v.  Atlantic 
Works,  111  Mass.  136: 

"The  act  of  a  third  person,  intervening  and 
contributing  a  condition  necessary  to  the  inju- 
rious effect  of  the  original  negligence,  will  not 
excuse  the  first  wrongdoer,  if  such  act  ought  to 
have  been  foreseen." 

To  the  same  effect  is  Roots  Co.  v.  Meeker, 
166  Ind.  132,  73  N.  B.  253. 

Hence  the  negligence  predicated  upon  the 
agency  responsible  for  the  existence  of  the 
pebble  upon  the  sidewalk  cannot  relieve  de- 
fendant from  liability  for  the  injury  sus- 
tained by  plaintiff,  unless  it  appears  so  re- 
mote and  disconnected  in  time*  and  nature 
that  It  can  be  said  the  damage  occasioned 
was  in  no  way  a  natural  or  probable  conse- 
quence of  his  wrongful  act  In  maintaining 
the  unlawful  fence.  Merrill  v.  Los  Angeles 
Gas,  etc.,  Co.,  158  Oal.  499,  111  Pac.  534,  31 
L.  B.  A.  (N.  S.)  559,  139  Am.  St.  Rep.  184. 
To  find  fruit  peel,  leaves,  and  twigs  from 
overhanging  trees,  pebbles,  and  other  foreign 
substances  upon  sidewalks,  Is  a  matter  of 
common  experience,  and  that  such  a  condi- 
tion might  cause  a  pedestrian  to  slip  or  fall, 
In  which  event  he  probably  would  be  injured 
by  the  barbed  wire,  was  a  consequence  which 
defendant  should  have  anticipated  as  likely 
to  result  from  his  negligent  act 

The  Judgment  is  affirmed. 

We  concur:  CONRBY,  P.  J.;  JAMBS,  J. 


McLAIN  v.  MEADOWS.  (Civ.  3018.) 

(District  Court  of  Appeal,  Second  District, 
Division  2,  California.  Nov.  21,  1919) 

1.  BA8TABDB  <8=>20— COMPELLING  FATHER  TO 
SUPPORT  CHILD  BORN  BEFORE  STATUTE  IM- 
POSING DUTY  DOBS  HOT  GIVE  IT  RETROACTIVE 
EFFECT. 

The  father  of  an  illegitimate  child  can  be 
held  liable  to  the  mother  for  contribution  to 
its  support  pursuant  to  Civ.  Code,  f  196a, 
without  giving  the  statute  a  retroactive  effect, 
though  the  child  was  conceived  and  born  be- 
fore enactment  of  the  statute,  which  is  in 
exercise  of  the  state's  police  power  to  compel 
'those  responsible  for  the  child's  existence  to 
bear  attendant  expense. 

2.  Bastards  <8=»33— Mother  can  sue  in  own 

NAME  TO  COMPEL  FATHER  TO  CONTRIBUTE  TO 
SUPPORT. 

Under  Civ.  Code,  §  196a,  the  mother  of  an 
illegitimate  child  can  sue  the  father  in  her 
own  name  on  behalf  of  the  child  to  compel  him 
to  contribute  to  its  support  as  provided  by 
the  statute. 


3.  Bastards  «=»16— Minor  father  liable 
fob  support  ot  child. 
Under  Civ.  Code,  §  196a,  the  father  of  an 
illegitimate  child  is  liable  to  the  mother  to 
contribute  to  its  support,  though  he  himself 
is  a  minor,  particularly  where  he  has  become 
emancipated  from  parental  authority,  under 
section  204,  by  marriage  to  another  woman, 
since  the  birth  of  the  child. 

Appeal  from  Superior  Court  Los  Ange- 
les County ;  J.  P.  Wood,  Judge. 

Action  by  Esther  McLaln  against  Rush 
Meadows.  From  judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

Davis  &  Rush  and  John  S.  Cooper,  all  of 
Los  Angeles,  for  appellant 

W.  C.  Shelton,  of  Los  Angeles,  for  respond- 
ent 

FINLAYSON,  P.  J.  In  this  action,  brought 
under  section  196a  of  the  Civil  Code,  the 
mother  of  an  illegitimate  child  sues  the 
father  to  compel  him  to  contribute  to  the 
child's  support.  From  a  Judgment  for  plain- 
tiff defendant  appeals. 

Section  196a,  added  to  the  Code  by  the  stat- 
ute of  May  22,  1913  (Stats.  1913,  p.  218), 
reads: 

"The  father  as  well  as  the  mother,  of  an 
illegitimate  child  must  give  him  support  and 
education  suitable  to  his  circumstances.  A 
civil  suit  to  enforce  such  obligations  may  be 
maintained  in  behalf  of  a  minor  illegitimate 
child,  by  his  mother  or  guardian,  and  in  such 
action  the  court  shall  have  power  to  order 
and  enforce  performance  thereof,  the  same  as 
under  sections  138,  139  and  140  of  the 
Civil  Code,  in  a  suit  for  divorce  by  a  wife." 

The  child  was  born  March  28,  1913.  De- 
fendant himself  Is  a  minor,  though  subse- 
quent to  the  commencement  of  the  action  he 
took  unto  himself  a  wife  and  Is  now  a  mar- 
ried man. 

[1]  It  Is  contended  that  because  the  child 
was  conceived  and  born  before  the  Legisla- 
ture enacted  any  legislation  making  the  fa- 
ther of  an  Illegitimate  child  liable  for  Its 
support  defendant  cannot  be  held  liable  with- 
out giving  the  statute  a  retroactive  effect. 
This  objection  Is  based  upon  a  misconception 
of  the  purpose  and  nature  of  the  action  and 
of  the  Code  provision  under  which  It  la 
brought  By  the  great  weight  of  authority — 
with  which  we  agree— the  proceeding  is  civil, 
not  criminal,  and  its  object  Is,  not  the  Imposi- 
tion of  a  penalty  for  an  Immoral  act  but 
merely  to  compel  the  father  to  provide  for 
the  support  and  education  of  bis  offspring, 
and  thus  keep  It  from  being  a  charge  upon 
the  community.  In  the  absence  of  any  legis- 
lation creating  a  legal  liability,  there  rests 
upon  the  parents  of  an  illegitimate  child  a 
natural  obligation  to  support  It ;  and  a  stat- 
utory provision  such  as  that  contained  in  sec- 
tion 196a,  adding  legal  sanction  to  the  par- 
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ents'  natural  and  moral  obligation,  is  an 
enactment  in  the  exercise  of  the  state's  police 
power  to  compel  those  who  are  responsible 
for  the  child's  existence  to  bear  the  burden 
of  the  expense  that  its  existence  necessitates, 
State  v.  Addington,  148  N.  C.  683,  57  S.  B. 
398,  11  Ann.  Cas.  314,  and  note  on  page  316 
et  seq. ;  State  v.  Pickering,  29  S.  D.  207,  136 
N.  W.  105,  40  L.  R.  A.  (N.  S.)  144;  7  C.  J.  967. 
Such  a  statute  does  not  attempt  to  punish  the 
parent  for  his  past  conduct  It  does  not  at- 
tempt to  punish  him  for  begetting  the  child, 
or  for  neglecting  to  support  it  before  the 
enactment  took  effect  What  it  does  do  is 
to  require  the  father,  and  the  mother  also, 
from  the  time  the  statute  became  a  law,  to 
contribute  to  the  child's  support  and  main- 
tenance, thus  relieving  others  upon  whom 
otherwise  the  burden  might  chance  to  fall. 
This  the  Legislature  may  do,  and  it  is  en- 
tirely inconsequential  that  the  child  was  con- 
ceived or  born  before  the  statute  became  a 
law.  Regardless  of  when  the  child  was  con- 
ceived or  born,  the  statute  makes  it  the 
present  legal  duty  of  the  father  to  support  it 
It  is  to  enforce  that  present  legal  duty,  and 
none  other,  that  the  action  is  brought  Llbby 
v.  State,  42  Okl.  603, 142  Pac.  406;  Common- 
wealth v.  Callaghan,  223  Mass.  150,  111  N. 
E.  773;  Wamsley  v.  People,  173  Pac.  425. 
See,  also,  Gambetta  v.  Gambetta,  30  Cal.  App. 
261, 157  Pac.  1141;  People  v.  Stanley,  33  Cal. 
App.  624,  166  Pac.  596;  and  Fernandez  r. 
Aburrea,  183  Pac.  366,  cases  in  which  the  child 
was  born  or  conceived  before  the  statute 
became  operative. 

[2]  Equally  without  merit  is  the  point 
urged  that  the  action  was  not  brought  by  the 
proper  party  plaintiff.  The  statute  au- 
thorizes the  mother  to  maintain  the  action 
in  her  name  on  behalf  of  the  child.  Gambetta 
v.  Gambetta,  supra;  Fernandez  v.  Aburrea, 
supra. 

[3]  Appellant's  next  contention  is  that  be- 
cause he  is  a  minor  he  is  not  liable  for  the 
support  of  his  illegitimate  child.  At  the  time 
when  the  judgment  was  entered  defendant 
had  married.  Thus  he  had  become  emanci- 
pated from  parental  authority.  Civ.  Code,  § 
204.  From  thence  on  neither  of  his  parents 
was  entitled  to  his  services  nor  his  earnings, 
all  of  which  he  was  free  to  devote  to  the  sup- 
port of  himself,  his  lawful  wife,  and  his  il- 
legitimate child  by  this  plaintiff.  Section 
196a  contains  no  exemption  in  favor  of  par- 
ents who  may  be  minors.  If  the  father  of  an 
illegitimate  child,  though  a  minor,  is  able  to 
pay  for  his  child's  support,  there  is  no  reason 
why  he  should  not  be  compelled  to  do  so, 
and  the  section  makes  no  exception  in  his 
behalf.  His  liability  is  not  contractual;  It 
Is  imposed  by  statute,  and  we  know  of  no 
law  that  purports  to  exempt  him  from  the 
obligation  imposed  upon  him  by  the  salutary 
provisions  of  this  Code  section. 


No  other  points  are  urged  of  sufficient 
merit  to  warrant  discussion. 
Judgment  affirmed. 

We  concur:  SLOANE,  J.;.  THOMAS,  J. 


MOBLET  v.  BOARD  OF  PUBLIC  WORKS 
OF  CITY  AND  COUNTY  OF  SAN  FRAN- 
CISCO et  al.  (Civ.  2937 ;  L.  A.  8993.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.  Nov.  6,  1919.  Hearing 
Denied  by  Supreme  Court  in  Bank.  Jan.  5, 
1920.) 

1.  Street  railroads  «=»13  —  Authobitt  to 
make  "extensions  and  impbovements"  of 
municipal  system  not  authority  fob  pub- 
cease  of  independent  system. 

The  term  "extensions  and  improvements" 
in  San  Francisco  Charter,  art  12,  {  16,  pro- 
viding that  the  earnings  of  the  municipal  rail- 
way system  could  be  expended  for  extensions 
and  improvements,  cannot  be  so  extended  as  to 
include  the  purchase  of  an  entirely  independ- 
ent railway  system,  theretofore  privately  own- 
ed and  operated  upon  other  streets  and  thor- 
oughfares and  upon  other  sections  of  the  mu- 
nicipality than  that  occupied  by  the  municipal 
railway  system. 

On  Hearing  in  Supreme  Court 

2.  Street  batlboadb  <8=>13  —  Authority  to 
make  "extensions  and  improvements"  of 
municipal  system  not  authobitt  fob  in- 
vestigation. 

The  authority  given  to  the  city  by  San 
Francisco  Charter,  art.  12,  g  16,  to  expend 
money  for  the  "extensions  or  improvements" 
of  the  municipal  railway  system,  out  of  the 
earnings  thereof,  did  not  authorize  the  expen- 
diture Of  such  moneys  for  the  purpose  of  con- 
ducting an  investigation  by  the  board  of  public 
works  as  to  the  advisability  and  availability 
of  the  acquisition  by  purchase  of  a  part  or 
the  whole  of  another  street  railway;  an  "in- 
vestigation" not  constituting  an  "extension" 
or  "improvement"  of  the  municipal  system. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  James  M.  Troutt 
Judge. 

Action  by  J.  M.  Mobley  against  the  Board 
of  Public  Works  of  the  City  an*8  County  of 
San  Francisco  and  others.  From  an  order 
granting  a  preliminary  injunction  against 
the  defendants,  they  appealed.  Affirmed  in 
District  Court  of  Appeal,  and  hearing  denied 
In  Supreme  Court 

George  Lull,  Chas.  S.  Peery,  and  M.  T. 
Dooliug,  Jr.,  all  of  San  Francisco,  for  appel- 
lants. 

Connick  &  Kehoe,  of  San  Francisco,  for 
respondent 
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RICHARDS,  J.  This  Is  an  appeal  from 
an  order  of  the-  superior  court,  made  after 
a  hearing  thereon,  granting  a  preliminary  In- 
junction against  the  defendants  and  appel- 
lants herein  in  an  action  instituted  by  the 
plaintiff,  as  a  taxpayer  of  the  city  and  county 
of  San  Francisco,  to  enjoin  said  defendants 
from  incurring  any  expense  or  auditing  or 
paying  any  moneys  out  of  the  municipal  rail- 
way fund  of  the  city  treasury  of  said  city 
and  county  of  San  Francisco  under  or  by 
virtue  of  a  certain*  drdinance  of  the  hoard  of 
supervisors  of  said  municipality,  entitled 
"Ordinance  No.  4682,  New  Series,"  purport- 
ing to  make  an  appropriation  of  $15,000  from 
said  funds  for  the  purposes  specified  in  said 
ordinance. 

The  ordinance  provides,  in  substance,  that 
whereas,  the  city  and  county  of  San  Fran- 
cisco is  the  owner  of  a  municipal  street  rail- 
way system,  and  is  engaged  In  operating  the 
same  over  and  along  certain  streets  of  said 
municipality ;  and  whereas,  the  United  Rail- 
roads of  San  Francisco,  a  corporation,  Is  the 
owner  of  another  street  railway  system, 
which  is  also  being  operated  upon  certain 
streets  of  said  municipality  not  occupied  by 
said  municipal  railway  system;  and  where- 
as, the  acquisition  by  the  city  and  county  of 
San  Francisco  of  the  whole  or  a  portion  of 
said  street  railway  system  now  owned  by 
said  private  corporation  would  constitute  a 
valuable  extension  and  improvement  of  said 
existing  municipal  railway  system,  and  that 
It  is  for  the  best  interests  of  San  Francisco 
that  a  thorough  investigation  be  made  by  it 
,  as  to  the  value  of  said  privately  owned 
street  railway  system  In  order  to  determine 
what  portion,  If  any,  thereof  should  be  pur- 
chased by  the  said  city  and  county  as  an  ex- 
tension and  Improvement  of  its  existing 
street  railway  system;  that,  therefore, -the 
sum  of  $15,000  is  appropriated  from  the 
funds  of  the  municipal  railway  system  for 
the  purpose  of  defraying  the  cost  of  an  in- 
vestigation as  to  the  condition,  availability, 
and  value  of  said  privately  owned  street 
railway  system,  with  a  view  to  its  possible 
purchase  by  said  municipality,  which  said 
investigation  the  board  of  public  works  of 
said  city  and  county  are  by  the  terms  of  the 
ordinance  authorized,  empowered,  and  direct- 
ed to  make.  The  ordinance  in  question  fur- 
ther proceeds  to  repeal  a  certain  prior  ordi- 
nance of  said  municipality,  entitled  "Ordi- 
nance No.  4538  thereof,"  declaring  that  the 
public  Interest  demands  the  acquisition  of 
the  street  railways  operated  by  the  United 
Railroads  of  San  Francisco,  and  prescribing 
the  method  of  ascertaining  the  value  there- 
of, and  directing  the  board  of  public  works 
to  make  such  valuation. 

Under  the  provisions  of  the  foregoing  ordi- 
nance the  board  of  public  works,  according 
to  the  amended  complaint  of  the  plaintiff 
herein,  was  about  to  proceed  to  expend  the 
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sum  of  money  provided  In  said  ordinance 
from  the  funds  of  the  municipal  railway  sys- 
tem In  making  the  Investigation  provided  for 
in  said  ordinance,  whereupon  the  said  plain- 
tiff commenced  this  action  and  applied  for 
the  preliminary  Injunction  which,  upon  hear- 
ing, the  trial  court  granted  herein. 

Two  questions  are  presented  upon  this  ap- 
peal, and,  as  stated  by  the  briefs  of  the  ap-> 
pellants  herein,  they  are  as  follows: 

First.  Does  the  charter  of  the  said  city 
and  county  of  San  Francisco  authorise  the 
purchase  out  of  the  earnings  of  the  munici- 
pal railway  of  a  part  or  the  whole  of  another 
street  railway  in  the  said  city  and  county  as 
an  extension  or  Improvement  of  the  munici- 
pal railway  system  now  operated? 

Second.  Does  the  express  power  to  appro- 
priate the  receipts  of  the  municipal  railway 
for  extensions  and  Improvements  of  said 
railway  Imply  the  right  to  make  expendi- 
tures out  of  said  receipts  for  the  purpose  of 
investigating  the  condition  and  availability 
of  a  part  or  the  whole  of  another  street  rail- 
way as  a  proposed  extension  or  improve- 
ment? 

The  solution  of  each  of  these  questions  re- 
quires an  examination  of  the  terms  of  the 
charter  of  the  city  and  county  of  San  Fran- 
cisco with  relation  to  the  "Acquisition  of 
Public  Utilities."  Article  12  of  the  said 
charter  under  the  above  title  is  conceded  to 
contain  all  that  said  charter  provides  with 
respect  to  that  subject,  and  It  embraces  an 
elaborate  and  detailed  scheme,  whereby  it 
Is  proposed  to  carry  Into  effect  what  Is  there- 
in declared  to  be  the  purpose  and  Intention 
of  the  people  of  the  city  and  county  of  San 
Francisco  that  its  public  utilities  shall  be 
gradually  acquired  and  ultimately  owned  by 
the  said  dty  and  county. 

Section  1  of  said  article  prescribes  that 
when  the  board  of  supervisors  by  ordinance 
shall  determine  that  the  public  interest  or 
necessity  demands  the  acquisition  or  comple- 
tion of  any  public  utility  or  utilities  by  the 
dty  and  county,  or  whenever  the  electors 
shall  petition  the  board  of  supervisors,  as 
provided  in  section  3  of  the  article  for  the 
acquisition  of  any  public  utility  or  utilities, 
the  board  of  supervisors  must  procure  from 
the  board  of  public  works,  through  the  city 
engineer,  plans  and  estimates  of  the  cost  of 
original  construction  and  completion  by  the 
dty  and  county  of  such  public  utility  or  utili- 
ties. 

Section  2  of  said  article  provides  that  be- 
fore submitting  propositions  to  the  electors 
for  the  acquisition  by  original  construction 
or  condemnation  of  public  utilities,  the  board 
of  supervisors  must  solicit  and  consider  of- 
fers for  the  sale  to  the  dty  and  county  of 
existing  utilities,  in  order  that  the  electors 
may  have  the  benefit  of  securing  the  same  at 
the  lowest  possible  price  thereof. 

Section  3  of  said  article  provides  the  pro- 
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eedwre  to  be  undertaken  by  the  board  of  su- 
pervisors whenever  a  petition  signed  by  the 
electors  of  the  city  and  county  of  San  Fran- 
cisco equal  to  a  certain  per  centum  thereof 
shall  be  presented  to  the  board  of  supervi- 
sors, favoring  the  acquisition  of  any  desig- 
nated public  utility  or  utilities. 

Section  4  of  said  article  provides  for  the 
submission  to  electors  of  propositions  for  the 
acquisition  of  public  utilities  at  a  special 
election.  The  succeeding  sections  of  said 
article,  up  to  section  18  thereof,  prescribe  the 
method  of  calling  such  special  elections  and 
for  the  matters  which  must  be  determined 
thereat,  including  the  question  of  the  issu- 
ance of  bonds  for  the  acquisition  of  such  pub- 
lic utilities,  as  may  be  favored  by  the  vote 
of  the  electors  at  such  election,  and  for  the 
sale  of  such  bonds,  and  for  the  method  of 
payment  of  the  same  by  the  levy  of  munici- 
pal taxes. 

Section  16  of  said  article  provides  as  fol- 
lows: 

"1.  Whenever  any  public  utility  shall  be  op- 
erated by  tbe  city  and  county,  the  receipts  from 
such  utility  shall  be  paid  daily  into  the  city 
treasury,  and  maintained  in  a  special  fund  set 
aside  for  such  utility.  The  supervisors  may, 
from  time  to  time,  make  appropriations  from 
such  funds  for  the  following  purposes: 

"(a)  For  the  payment  of  the  operating-  ex- 
penses of  such  utility; 

"(b)  For  repairs  and  reconstruction; 

"(c)  For  payment  of  interest  and  sinking 
fund  on  the  bonds  issued  for  the  acquisition  or 
construction  of  such  utility; 

"(d)  For  extensions  and  improvements; 

"(e)  For  a  reserve  fund." 

It  is  the  contention  of  the  respondent 
herein  that  the  foregoing  provisions  of  arti- 
cle 12  of  the  charter  of  the  city  and  county 
of  San  Francisco,  other  than  section  16  there- 
of, prescribe  the  mode  for  the  exercise  of 
whatever  powers  the  board  of  supervisors, 
or  other  officials  of  said  city  and  county,  pos- 
sess in  the  matter  of  the  expenditure  of  Its 
public  funds  for  the  acquisition  of  public 
utilities  either  by  the  original  construction 
thereof  by  said  municipality,  or  by  the  con- 
demnation and  purchase  of  already  existing 
privately  owned  properties  In  the  nature  of 
public  utilities;  and  that  the  mode  therein 
prescribed  is  the  measure  of  the  powers  of 
the  said  officials  of  the  municipality;  and 
that,  this  being  so,  the  ordinance  which  Is 
assailed  In  this  proceeding  must  be  held  to 
be  void  as  a  departure  from  and  at  variance 
with  the  provisions  of  said  article. 

[1]  We  are  of  the  opinion  that  this  conten- 
tion must  be  sustained.  Tbe  ordinance  in 
question,  as  will  be  seen  by  its  terms,  does 
not  purport  to  authorize  the  expenditure  of 
the  sum  of  money  provided  therein  from  the 
funds  of  the  municipal  railway  system  for 
the  acquisition  of  any  public  utility.  It  mere- 


ly proposes  that  such  funds  shall  be  expend- 
ed for  the  purpose  of  conducting  an  investi- 
gation by  the  board  of  public  works  as  to  the 
advisability  and  availability  of  the  acquisi- 
tion by  purchase  of  tbe  United  Railways  Sys- 
tem.    If  the  result  of  that  Investigation 
should  be  a  determination  by  said  board  in 
favor  of  the  advisability  and  availability  of 
such  purchase,  and  should  thus  be  taken  to 
be  a  step  in  tbe  direction  of  making  the 
same,  then  It  is  apparent  that  such  step  is 
unwarranted  by  the  provisions  of  said  article 
of  the  charter,  for  the  reason  that  the  pre- 
liminary ordinance,  determining   that  the 
public  Interest  or  necessity  demands  the  ac- 
quisition- of  such  system,  has  not  been  adopt- 
ed by  the  board  of  supervisors.    On  the 
other  hand,  if  it  is  conceded  that  as  the  re- 
sult of  such  expenditure  and  consequent  In- 
vestigation provided  for  in  said  ordinance 
the  board  of  public  works  should  determine 
against  the  advisability  or  availability  of  tbe 
purchase  and  acquisition  of  such  privately 
owned  railway  system,  then  it  follows  of 
necessity  that  such  expenditure  would  be 
one  made  outside  of  the  provisions  and  lim- 
itations of  the  article  of  the  charter  in  ques- 
tion. 

The  only  escape  from  these  conclusions 
suggested  by  the  appellants  herein  is  that 
such  an  expenditure  of  the  funds  of  the  mu- 
nicipal railway  system  as  is  sought  to  be 
authorized  by  the  ordinance  in  question  is 
permissible  under  section  16  of  said  article 
12  of  said  charter.  The  section  as  above 
quoted  provides  that  whenever  any  public 
utility  shall  be  operated  by  said  municipality 
the  receipts  derived  therefrom  shall  be  paid 
dally  into  the  city  treasury,  and  shall  be 
maintained  in  a  special  fund  Bet  apart  for 
such  utility,  and  that  the  supervisors  may 
from  time  to  time  make  appropriations  from 
such  funds  for  certain  specific  purposes  pre- 
scribed in  said  section.  One  of  these  is  spe- 
cified in  subdivision  (d)  thereof  to  be  "for  ex- 
tensions and  improvements";  and  It  is  the 
contention  of  the  appellants  herein  that  the 
acquisition  of  the  privately  owned  utility 
above  referred  to  would  constitute  an  exten- 
sion and  Improvement  of  the  already  exist- 
ing municipal  railway  system.  The  answer 
to  this  contention  is  twofold:  First,  The  ex- 
penditure provided  for  In  said  ordinance  is 
not  to  be  made  in  the  acquisition  of  said 
privately  owned  railway  system,  and  hence 
cannot  be  said  to  be  an  expenditure  for  the 
extension  and  improvement  of  the  existing 
municipal  railways  system;  and,  second, 
that  the  term  "extensions  and  improvements" 
contained  in  said  section  cannot  be  so  ex- 
tended as  to  include  the  purchase  of  an  en- 
tirely independent  street  railway  system, 
theretofore  privately  owned  and  operated 
upon  other  streets  and  thoroughfares  and  in 
other  sections  of  said  municipality  than  that 
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now  occupied  by  the  municipal  railway  sys- 
tem thereof.  It  Is  evident  that  It  could  not 
have  been  the  Intention  of  the  Cramers  of  the 
charter,  by  section  16  of  article  12  thereof, 
to  so  extend  these  terms,  since  the  article 
Itself  In  the  preceding  sections  thereof  had 
already  provided  the  precise  method  by 
which  privately  owned  railway  systems 
might  be  converted  Into  municipally  owned 
public  utilities  upon  the  initiative  either  of 
the  electorate  of  said  municipality  or  of  the 
board  of  supervisors  thereof.  The  term  "ex- 
tensions and  Improvements"  must  have  ref- 
erence to  such  extensions  of  or  improvements 
In  the  service  or  operation  of  such  public 
utility  as  are  the  natural  and  necessary  in- 
cidents of  the  operation  of  any  public  serv- 
ice agency  in  a  growing  city,  but  not  to  the 
taking  over,  of  privately  owned  systems, 
which,  while  these  might  have  the  effect  of 
extending  and  Improving  the  already  owned 
and  operated  public  utility,  would  involve  in 
their  acquisition  expenditures  far  in  excess 
of  the  receipts  and  revenues  of  such  munici- 
pal system,  and  entail  the  creation  of  obliga- 
tions on  the  part  of  such  municipality  ex- 
ceeding even  the  original  cost  of  its  existing 
system. 

It  follows  that  the  expenditure  provided 
for  in  said  ordinance  was  unathorlzed  by  the 
provisions  of  the  charter,  and  hence  that  the 
preliminary  injunction  restraining  the  same 
was  proper. 

The  order  is  affirmed. 

We  concur:    BEASLY,  Presiding  Judge 
pro  tern. ;  KERRIGAN,  J. 

Opinion  of  Supreme  Court  In  Bank  Denying 
Hearing. 

PER  CURIAM.  [2]  Without  regard  to  any 
other  question  discussed  In  the  opinion  of 
the  district  court  of  appeal,  we  are  satisfied 
that  the  charter  of  San  Francisco,  as  now 
written,  does  not  authorize  the  payment  of 
money  from  the  funds  of  the  municipal  rail- 
way system  for  the  purpose  of  Investigating 
the  condition  and  availability  of  a  part  or 
the  whole  of  another  street  railway  with  a 
view  to  its  purchase.  The  purposes  for 
which  expenditures  from  such  fund  can  be 
made  are  carefully  specified  in  section  16, 
article  12,  of  the  charter,  which,  we  think, 
excludes  any  such  expenditure  as  here  pro- 
posed. Such  an  investigation  may  not  fairly 
be  held  to  constitute  an  "extension  or  im- 
provement" of  the  municipal  system.  We 
express  no  opinion  on  the  other  matters  in- 
volved. 

The  application  for  a  hearing  in  this  court 
is  denied. 

ANOELLOTTI,  C.  J.,  and  SHAW,  LAW- 
LOR,  WILBUR,  and  LENNON,  JJ.,  concur. 
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WOOD  v.  LONG  «t  aL   (CSv.  1946.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia. Nov.  7,  1919.   Hearing  Denied 
by  Supreme  Court  Jan.  5,  1920.) 

1.  Executors  and  administrators  €=359— 
Legatee,  injured  by  failure  to  sell 
land,  cannot  claim  title. 

If  a  pecuniary  legatee,  by  reason  of  a  con- 
veyance of  land  by  the  residuary  legatees,  or 
his  conduct  in  relation  to  the  conveyance,  has 
suffered  loss  of  his  legacy,  owing  to  the  failure 
of  the  administrator  to  sell  such  land  at  ad- 
ministration sale,  he  must  seek  redress  against 
the  administrator  personally,  or  by  action  on 
his  bond,  and  cannot  claim  any  title  to  the  land 
so  conveyed. 

2.  Executors  and  administrators  ®=>115— 
Administrator  max  purchase  property  in 
which  the  estate  has  no  interest. 

Where  land  was  set  apart  as  a  probate 
homestead  to  the  widow  and  children,  the  es- 
tate of  the  decedent  had  no  further  interest 
therein;  and  where  the  homestead  tenants 
mortgaged  the  same,  and  the  mortgage  was 
foreclosed,  it  was  not  improper  for  the  admin- 
istrator, in  his  individual  capacity,  to  purchase 
the  property  from  the  purchaser  at  the  fore- 
closure sale. 

3.  Executors  and  administrators  <g=>429 — 
Action  to  compel  re-execution  or  deed 

LOST  OB  DESTROYED. 

In  view  of  Code  Civ.  Proa  |  1682,  where 
land  was  purchased,  but  the  deed  was  never  re- 
corded, being  lost  or  destroyed,  the  purchaser 
could  maintain  action  against  administrator  of 
the  seller's  estate  to  compel  execution  and  de- 
livery of  a  deed  conveying  title  to  the  land. 

4.  Quieting  title  €=>10(1)  —  Recovery  on 
strength  of  title  alone. 

Plaintiff,  suing  to  quiet  title,  must  prevail 
by  the  strength  of  her  own  title,  and  not  by 
the  weakness  of  defendant's. 

5.  Homestead  «=»146— Right  or  husband's 

ADMINISTRATOR  TO  PURCHASE  INTEREST  OF 
HEIR  OF  WIFE. 

The  administrator  of  the  estate  of  a  de- 
ceased husband,  in  purchasing  from  a  son  an 
assignment  of  his  interest  as  heir  at  law  of 
the  deceased  wife,  which  covered  a  tract  of 
land  set  apart  to  the  wife  and  children  as  a 
probate  homestead,  was  under  no  greater  con- 
straint morally  or  legally  than  a  stranger,  but 
could  have  accepted  a  gift  of  the  son's  interest, 
and,  when  sued  by  the  administratrix  of  the 
son,  had  no  burden  to  show  adequacy  of  consid- 
eration for  the  son's  deed  to  him. 

Appeal,  from  Superior  Court,  Lassen  Coun- 
ty; J.  O.  Moncur,  Judge.  ' 

Action  to  quiet  title  by  Amanda  E.  Wood, 
as  administratrix  of  Allen  J.  Wood,  de- 
ceased, against  John  T.  Long,  Individually 
and  as  administrator  of  the  estate  of  Allen 
Wood,  together  with  others.  From  a  judg- 
ment for  defendants,  plaintiff  appeals.  Af- 
firmed. 
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186  PACIFIC  REPORTER 


(Col. 


Louis  P.  Boardman,  of  San  Francisco,  for 
appellant 

Pardee  St  Pardee,  of  Susanville,  for  re- 
spondents. 

BURNETT,  J.  Allen  Wood  died  testate 
August  1,  1890,  devising  and  bequeathing  his 
oroperty  as  follows: 

"Thirdly:  I  give  and  bequeath  to  my  beloved 
son,  Allen  J.  Wood,  of  Santa  Ana,  Orange  coun- 
ty, California,  the  sum  of  five  hundred  (50O.00) 
dollars. 

"Fourthly:  I  give,  bequeath  and  devise  to  my 
beloved  wife,  Mary  Wood,  all  the  rest  and  resi- 
due of  my  estate,  both  real  and  personal  of  any 
kind  and  kinds  whatsoever,  of  which  I  may  die 
possessed,  to  have  and  to  hold  the  same  during 
the  term  of  her  natural  life,  then  at  the  death 
of  my  said  wife  all  of  the  said  real  and  per- 
sonal property  which  I  may  now  lawfully  be- 
queath and  devise  shall  go  to  my  beloved  daugh- 
ter, Mary  E.  Long,  the  now  wife  of  William  B. 
Long,  of  the  said  town  of  Susanville.  She,  my 
said  daughter,  then  to  have  and  to  hold  the 
same  during  the  term  of  her  natural  life  and 
at  her  death  all  of  the  said  real  estate,  and  all 
of  the  said  personal  property  remaining  shall 
go  to  the  heirs  of  her  my  said  daughter's  body, 
share  and  share  alike." 

This  will  was  admitted  to  probate  In  the 
superior  court  of  Lassen  county  on  April  5, 
1891,  upon  the  petition  of  Mary  Wood,  the 
surviving  widow,  and  on  April  11,  1891, 
letters  of  administration  with  the  will  an- 
nexed were  issued  to  ber  as  administratrix. 
On  September  27, 1892,  an  inventory  and  ap- 
praisement of  the  estate  of  the  deceased  was 
filed,  showing  that  at  the  time  of  his  death 
he  was  the  owner  of  437  acres  of  land  valued, 
with  the  improvements  thereon,  at  $6,000, 
and  160  acres  appraised  at  $400,  situated  In 
said  Lassen  county.  The  lands  were  not 
specifically  described  In  said  inventory,  but 
tt  Is  not  disputed  that  the  437  acres  were  in- 
tended to  include  all  the  farming  land  upon 
which  were  located  the  buildings,  and  the 
residue  of  160  acres  was  intended  to  cover 
the  timber  lands.  On  the  27th  day  of  No- 
vember, 1893,  the  superior  court  of  the  county 
of  Lassen  made  and  entered  its  decree  in  the 
matter  of  said  estate,  setting  aside  to  Mary 
Wood,  widow  of  said  deceased,  certain  lnnds 
of  said  estate,  together  with  a  small  addition- 
al tract,  as  a  probate  homestead.  It  is  not 
disputed  that  by  this  decree  the  title  of  and 
to  said  lands  of  said  estate  vested  In  Mary 
Wood.  Subsequent  to  this  decree,  Mary 
Wood  and  her  daughter  and  son-in-law,  Mary 
E.  Long  and  W.  B.  Long,  joined  In  making  a 
mortgage  to  Anthony  Otto  on  a  portion  of  the 
land  included  In  this  decree  and  other  lands. 
This  mortgage  was  thereafter  foreclosed  and 
the  property  was  purchased  at  the  sale  by 
said  Otto;  the  commissioner's  deed  having 
been  made  October  6,  1899. 

The  said  Mary  Wood  died  on  the  25th  day 
of  July,  1896,  and  thereafter,  on  the  15th  day 


of  February,  1900,  said  John  T.  Long  was 
duly  appointed  by  the  superior  court  of  said 
county  as  administrator  of  the  estate  of 
Allen  Wood,  in  the  place  of  said  Mary  Wood. 
March  24,  1900,  Otto  commenced  an  action 
against  John  T.  Long,  as  administrator  of 
the  estate  of  Allen  Wood,  Mary  E.  Long,  W. 
B.  Long,  and  the  heirs  of  said  Mary  E.  Long 
and  W.  B.  Long,  to  quiet  his  title  to  the  land 
so  purchased  at  the  foreclosure  sale.  Judg- 
ment was  thereafter  entered  In  said  action, 
quieting  Otto's  title  to  certain  parcels  and 
portions  covered  by  said  mortgage,  and  ad- 
judging him  to  be  the  owner  In  fee  thereof; 
in  said  Judgment  it  was  also  determined  that 
said  Otto  was  the  owner  In  fee  of  an  undivid- 
ed one-half  of  S.  E.  %  of  N.  E.  section  30, 
and  S.  W.  %  of  S.  E.  %  of  section  19,  town- 
ship 30  N.,  range  12  E.,  M.  D.  M.  This  Judg- 
ment was  affirmed  by  the  Supreme  Court  July 
16,  1904.  Otto  v.  Long,  144  Cal.  144,  77  Pac. 
885. 

The  estate  of  Allen  Wood  thereby  lost  all 
interest  In  and  to  the  property  mortgaged  to 
Otto,  except  an  undivided  one-half  interest  in 
the  above-described  two  40's,  which  were  not 
Included  In  the  probate  homestead.  The 
Interest  of  said  estate  In  said  two  40's  was 
subsequently  sold  at  an  administrator's  sale, 
as  appears  by  the  transcript  This  sale  di- 
vested the  estate  of  Allen  Wood  of  all  title 
to  real  estate,  except  the  160  acres  of  timber 
land,  which  was  thereafter  distributed  by 
said  court  to  Scott-Graff  Lumber  Company, 
the  successors  in  Interest  to  all  the  residuary 
devisees  of  said  deceased.  By  the  foregoing 
proceedings  title  to  all  the  real  estate  be- 
longing to  said  Allen  Wood  in  his  lifetime 
passed  Into  the  hands  of  third  parties,  except 
the  title  to  40  acres  in  section  19  and  80  acres 
in  section  30,  which  vested  in  Mary  Wood  by 
reason  of  the  probate  homestead,  and  is  still 
a  part  of  her  estate,  and  of  which  the  estate 
of  plaintiff's  Intestate  would  be  the  owner  of 
the  undivided  one-half,  unless  the  contention 
of  respondent  is  sound  that  the  title  thereto 
passed  to  John  T.  Long,  by  deed,  August  18, 
1910,  from  Allen  J.  Wood,  execution  of  which 
is  admitted  by  the  pleadings.  As  to  said 
lands  sold  to  said  Otto  the  record  shows  that, 
subsequent  to  the  entry  of  final  judgment 
in  the  said  case  of  Otto  v.  Long,  the  defend- 
ant John  T.  Long  purchased  from  Otto  said 
property.  A  part  of  the  land  Included  in 
said  probate  homestead  was  N.  E.  %  of  S. 
W.  V*  of  said  section  19;  the  same  being  a 
portion  of  the  land  included  in  patent  from 
the  United  States  to  James  W.  Bagwell.  All 
of  the  lands  included  In  the  Bagwell  patent 
were  deeded  by  him  to  W.  B.  Long,  father  of 
said  Jobn  T.  Long,  by  deed  dated  February 
20,  1898,  and  respondent  claims  title  to  this 
parcel  by  reason  of  a  Judgment  rendered  In 
the  case  of  John  T.  Long  v.  W.  W.  Long,  as 
administrator  Of  the  estate  of  said  W.  B. 
Long. 
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Amanda  E.  Wood,  the  appellant,  is  the  sur- 
viving widow  and  the  administratrix  of  the 
estate  of  Allen  J.  Wood,  deceased,  the  son  of 
said  Allen  Wood,  and  she  brought  this  action 
against  the  defendant,  John  T.  Long  individ- 
ually, and  as  administrator  with  the  will 
annexed  of  the  estate  of  Allen  Wood,  deceas- 
ed, to  recover  and  quiet  title  to  these  various 
tract  j  of  land  and  especially  the  undivided 
one-half  interest  In  the  said  120  acres,  com- 
prising a  part  of  the  probate  homestead  be- 
longing to  the  estate  of  Mary  Wood,  deceased, 
and  to  which  she  claims  Allen  J.  Wood  was 
entitled  to  succeed  as  her  son  and  heir  at  law. 

As  we  have  seen,  the  entire  interest  of  ap- 
pellant's intestate  in  the  estate  of  his  father 
was  limited  to  the  specific  legacy  of  $500,  and 
of  course,  appellant  can  have  no  greater  In- 
terest in  that  estate,  but  the  principal  ground 
of  controversy  grows  out  of  the  disposition 
that  has  been  made  of  a  portion  of  the  said 
probate  homestead.  However,  the  conduct 
of  respondent  in  the  administration  of  the 
estate  of  his  grandfather,  the  said  Allen 
Wood,  Ib  severely  criticized  by  appellant  and 
specific  instances  are  pointed  out  as  constitut- 
ing evidence  of  his  neglect  and  want  of  good 
faith  in  discharging  his  trust  as  administra- 
tor. There  was,  indeed,  long  delay  in  settling 
the  estate;  in  fact,  it  seems  never  to  have 
been  fully  administered,  but  it  is  to  be  re- 
membered that  respondent  was  not  appointed 
administrator  until  10  years  after  the  death 
of  said  Allen  Wood,  and  we  may  add  that  we 
find  in  the  record  no  evidence  that  the  de- 
fendant Long  intentionally  delayed  the  final 
settlement,  or  that  by  his  conduct  the  interest 
of  appellant's  intestate  was  prejudiced  in  the 
least.  In  this  connection  it  may  be  stated  that 
all  the  heirs  and  devisees,  Including  said 
intestate,  seem  to  have  been  satisfied  with 
his  management,  as  no  complaint  was  appar- 
ently made,  nor  were  any  steps  taken  by  any 
of  them  to  expedite  the  settlement  of  the 
estate.  Appellant,  with  much  spirit,  calls 
attention  to  the  familiar  principles  of  good 
faith  and  equity  that  should  control  the  con- 
duct of  a  trustee  in  relation  to  his  trust ;  but 
we  think  that  the  discussion  is  largely 
foreign  to  the  facts  of  this  case.  Indeed,  if 
it  should  be  thought  that  respondent  was 
somewhat  lacking  in  diligence  as  adminis- 
trator of  said  estate,  it  must  be  remembered 
that  this  action  is  to  quiet  title  to  certain  real 
property,  and  the  manner  in  which  he  dis- 
charged said  trust  can  only  be  important  in 
this  Inquiry  as  it  affects  the  ownership  of  said 
realty.  With  these  considerations  in  view  we 
may  notice  the  contention  of  appellant  as  to 
all  the  lands  embraced  by  the  pleadings,  and 
to  simplify  the  consideration  we  may  adopt 
the  division  Into  parcels,  made  by  respond- 
ent.as  follows:  Parcel  1 — the  timbered  lands, 
consisting  of  160  acres  in  section  3  in  said 
township  30;  parcel  2— the  Otto  lands,  be- 


title 


under  foreclosure  proceedings,  con- 
of  240  acres  in  section  30  and  an 
undivided  one-half  of  40  acres  in  said  section 
30  and  of  40  acres  in  section  19;  parcel  3 — 
the  Bagwell  lands,  consisting  of  100  acres 
in  section  19;  parcel  4 — sold  probate  home- 
stead lands,  record  title  to  which  still  is  vest- 
ed in  the  estate  of  Mary  Wood,  deceased,  con- 
sisting of  40  acres  in  section  19  and  80  acres 
in  section  30. 

[1]  1.  Plaintiff  really  claims  no  Interest  In 
the  timbered  lands.  They  comprise  160  acres, 
which  were  sold  and  conveyed  by  the  heirs  of 
Mary  E.  Long,  as  residuary  legatees  under 
the  will  of  Allen  Wood,  deceased,  to  the  Scott- 
Graff  Lumber  Company.  There  can  be  no 
doubt  that  under  said  will  the  grantors  in 
said  deed  were  vested  with  the  fee  to 
said  land,  subject,  of  course,  to  the  Inci- 
dents of  the  probate  of  said  estate.  It  Is 
equally  clear  that  said  heirs  had  the  right 
to  convey  their  interest  to  said  grantee. 
The  only  concern  that  plaintiff's  intes- 
tate could  have  in  the  matter  grew  out  of 
his  claim  to  the  $500  legacy.  But  it  could 
make  no  difference  to  him  whether  he  re- 
ceived that  legacy  from  the  proceeds  of  the 
sale  of  said  tract  or  from  some  other  source. 
Complaint  is  made,  however,  because  that 
tract  was  not  sold  by  the  administrator  to 
pay  said  legacy  and  the  expenses  of  adminis- 
tration. But  for  this  respondent  cannot  be 
blamed,  because  he  presented  a  petition  to  the 
court  for  said  sale,  but  It  was  denied  upon  the 
ground  that  some  of  the  residuary  legatees 
had  conveyed  their  interest  in  the  land  to 
said  company,  and  that  other  real  estate  be- 
longing to  the  estate  should  be  first  sold ;  It 
being  an  undivided  one-half  of  said  40  acres 
in  section  30  and  of  said  40  acres  in  section 
19.  This  undivided  one-half  was  afterward 
sold  for  said  purpose  upon  an  order  made  by 
the  court  in  conformity  with  the  prayer  of 
the  petition  of  respondent,  of  November  11, 
1912.  It  may  be  repeated  that  we  see  nothing 
reprehensible  in  the  conduct  of  the  adminis- 
trator as  to  this  transaction;  and  as  to  the 
title  to  the  land  it  was  vested  in  said  com- 
pany by  a  decree  of  partial  distribution  by 
the  court  of  the  date  of  March  13, 1913.  This 
decree  was  made  in  conformity  with  a  peti- 
tion therefor  by  the  administrator,  and  after 
said  company  had  given  an  undertaking  as 
required  by  section  1661  of  the  Code  of  Civil 
Procedure.  It  is  quite  plain  that  there  is  no 
showing  herein  sufficient  to  affect  In  the 
slightest  degree  the  validity  of  that  decree, 
even  if  it  could  be  questioned  in  a  proceeding 
against  the  administrator  without  making  the 
grantee  of  said  conveyance  a  party  to  the 
suit  We  may  add  that  If  by  reason  of  said 
sale  to  the  Scott-Graff  Company,  or  the  con- 
duct of  the  administrator  in  relation  thereto, 
plaintiff  had  suffered  any  loss  as  to  said 
legacy  of  $500,  she  would  have  to  seek  re- 
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or  by  action  on  his  bond,  or  It  may  be  that 
she  could  have  availed  herself  of  the  provi- 
sions of  said  undertaking  given  by  the  com- 
pany as  aforesaid.  At  any  rate,  no  showing 
bas  been  made  herein  to  justify  any  disturb- 
ance of  the  title  of  said  company  to  said  tim- 
ber tract 

[2]  2.  As  to  the  so-called  Otto  lands  the 
validity  of  the  mortgage  thereon  executed 
by  Mary  Wood,  W.  B.  Long,  and  Mary  E. 
Long  is  not  questioned.  They  had  a  mort- 
gageable interest  in  the  land,  and,  granting 
that  the  debt  'secured  thereby  was  really 
a  debt  of  the  estate  of  said  Allen  Wood,  de- 
ceased, that  circumstance  did  not,  of  course, 
Impair  the  efficiency  of  the  security.  The 
mortgage  was  not  paid,  and  it  was  regularly 
foreclosed,  and  the  property  was  sold  to  said 
Otto.  He  had  the  right  to  purchase  it,  and 
there  is  no  claim  that  there  was  anything 
Irregular  in  the  sale.  The  time  for  redemp- 
tion expired,  and  the  purchaser  received  a 
deed  therefor.  Thereafter,  as  we  have  seen, 
he  brought  a  suit  against  all  the  parties  in 
interest  and  obtained  a  decree  quieting  his 
title  to  said  tract.  Thus  was  the  absolute 
title  vested  in  Otto.  He  thereafter  had  the 
right  to  sell  the  land  to  whomsoever  he  pleas- 
ed. To  this  point  there  is  no  dispute,  but  ap- 
pellant seems  to  base  a  claim  to  some  in- 
terest in  this  land  upon  the  fact  that  John 
T.  Long  was  the  purchaser  from  Otto.  But, 
assuredly,  Long  was  not  precluded  from  pur- 
chasing property  to  which  the  estate  had  no 
title,  and  in  which  it  had  no  Interest  His 
trust  extended  only  to  the  property  of  the 
estate  of  which  he  was  the  administrator. 
If  we  adhere  to  the  position  of  appellant, 
we  must  hold  that  an  administrator  of  an 
estate  can  make  no  purchases  of  real  estate 
from  any  source  on  his  own  account  while 
he.  continues  as  such  administrator.  Of 
course,  the  proposition  is  absurd,  and  in  that 
respect  we  may  not  have  fully  understood 
the  contention  of  appellant.  We  may  add 
that  if  Long  had  purchased  the  said  prop- 
erty or  any  portion  thereof  with  moneys  of 
the  estate,  a  different  question  would  man- 
ifestly arise ;  but  the  evidence  shows  that  the 
entire  purchase  was  made  with  his  own 
funds,  and  there  Is  no.  claim  or  evidence  of 
any  fraud  in  connection  with  the  transac- 
tion. Even  if  the  lands  had  been  bought 
with  the  money  of  the  estate  of  Allen  Wood, 
deceased,  and  an  equitable  title  had  thereby 
been  created  in  favor  of  said  estate,  this 
would  inure  to  the  benefit  of  the  residuary 
legatees,  since  under  the  will,  as  we  have 
seen,  plaintiff's  intestate  was  only  entitled 
to  the  legacy  of  $500,  and  this,  as  we  shall 
see,  was  subsequently  paid  him  according  to 
his  agreement  with  Long.  We  can  see  no 
room  for  any  candid  difference  of  opinion  as 
to  the  Otto  tract. 

[S]  8.  The  Bagwell  tract  consisted  of  160 
acres,  patented  to  James  W.  Bagwell  by  the 


United  States  December  19,  1885.  It  seems, 
however,  that  40  acres  of  this  were  improp- 
erly included  in  the  said  homestead  set  apart 
to  Mary  Wood,  and  upon  this  circumstance 
appellant  bases  a  claim  to  some  interest 
therein.  As  a  matter  of  fact  neither  the  es- 
tate of  Allen  Wood  nor  of  Mary  Wood  ever 
had  any  interest  in  the  Bagwell  tract.  On 
February  20,  1893,  Bagwell  conveyed  these 
lands  to  W.  B.  Long,  father  of  John  T.  Long, 
and  the  latter  claims  them  by  purchase  from 
his  father.  The  evidence  shows  that  he  did 
so  purchase  these  lands;  however,  the  deed 
was  never  recorded,  but  was  either  lost  or 
destroyed.  After  the  death  of  said  W.  B. 
Long,  John  T.  Long  brought  an  action 
against  the  administrator  of  his  father's  es- 
tate to  compel  the  execution  and  delivery  of 
a  deed  conveying  to  him  the  title  to  said 
lands.  Issue  was  regularly  Joined,  ana,  aft- 
er trial,  Judgment  was  entered  on  January 
27,  1911,  in  favor  of  the  plaintiff  therein 
as  prayed  for.  It  is  the  claim  of  appellant 
that  such  action  would  not  lie  against  the 
administrator  of  an  estate  and  that  the  judg- 
ment therein  was  and  is  without  force  and 
effect.  As  to  this  we  think  appellant  is  -In 
error.  Cummin gs  v.  Coe,  10  Cal.  530,  involv- 
ed an  action  to  compel  the  defendant  to  ex- 
ecute a  new  and  second  deed  after  destruc- 
tion of  the  original  by  Are,  and  the  opinion 
was  written  by  Mr.  Justice  Field,-  who  said: 

"The  proo'f  of  the  execution  of  the  deed  and 
of  its  accidental  destruction  ia  full  and  satis- 
factory, and  the  jurisdiction  of  a  court  of 
equity  to  decree  a  re-execution  of  the  deed  is 
unquestionable." 

In  Kent  et  aL  v.  Church  of  St  Michael, 
136  N.  T.  10,  32  N.  E.  704, 18  L.  R.  A.  331,  32 
Am.  St.  Rep.  693,  the  foregoing  case  is  cit- 
ed with  approval,  and  it  was  held  by  the 
New  York  court  that  where  the  contract 
has  been  performed  and  the  deed  given, 
which  the  purchaser  by  some  accident  or 
misfortune  has  lost,  so  that  he  has  no  record 
to  the  land  which  was  conveyed  to  him,  a 
court  of  equity  will  compel  the  vendor,  or, 
after  his  death,  those  representing  his  title, 
to  execute  another  deed,  so  as  to  clothe  the 
grantee  with  the  record  title.  The  court  de- 
clared that  the  right  to  bring  such  action 
did  not  depend  upon  any  provision  of  the 
Code,  but  had  its  sanction  in  the  general 
jurisdiction  of  a  court  of  equity.  The  prin- 
ciple, however,  Is  too  well  settled  to  require 
further  consideration.  There  can-  be  no 
doubt  that  the  action  could  have  been 
brought  against  W.  B.  Long  in  his  life,  and 
after  his  death  a  similar  suit  could  be 
brought  against  his  administration.  In  fact, 
there  is  specific  authority  for  the  action  In 
section  1582  of  the  Code  of  Civil  Procedure. 

[4]  Moreover,  if  said  proceeding  had  been 
abortive  and  the  judgment  rendered  therein 
ineffectual  for  any  purpose,  it  would  be  of 
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no  arail  to  appellant,  since  she  must  pre- 
vail by  the  strength  of  her  own  title,  and 
not  by  the  weakness  of  that  of  defendant. 
Dl  Kola  v.  Allison,  143  Cal.  106,  76  Pac.  976, 
65  L.  R.  A.  419,  101  Am.  St.  Rep.  84;  Sears 
v.  Willard,  165  CaL  12,  130  Pac.  869.  She 
made  no  such  showing,  and  did  not  connect 
herself  In  any  manner  with  the  paramount 
source  of  title  to  said  lands,  or  any  portion 
thereof. 

[5]  4.  The  120  acres  contained  in  this  par- 
cel were  included  in  the  probate  homestead 
and  were  not  covered  by  the  Otto  mortgage. 
It  constituted  the  whole  of  the  estate  of 
Mary  Wood  at  the  time  of  her  death,  which 
occurred  on  July  25,  1896.  On  the  29th  of 
January,  1897,  letters  of  administration  of 
her  estate  were  Issued  to  her  daughter,  Mary 
E.  Long.  Appraisers  were  appointed  and 
notice  to  creditors  published,  but  no  further 
proceedings  in  her  estate  have  even  been  had. 
Plaintiff's  intestate,  Allen  J.  Wood  and  Mary 
E.  Long,  were  the  sole  heirs  of  said  Mary 
Wood,  and  each  was  entitled  to  one-half  of 
the  said  120  acres,  subject  to  administration 
and  the  payment  of  the  debts,  of  the  estate. 
There  can  be  no  doubt  that  said  Allen  J. 
Wood,  immediately  upon  the  death  of  said 
Mary  Wood,  was  vested  with  the  right  to 
sell  and  convey  his  interest  In  said  estate, 
subject,  of  course,  to  administration.  He 
exercised  this  right,  and  on  August  18,  1910, 
he  executed  and  acknowledged  a  deed  to 
John  T.  Long,  by  which  it  appears  that  for 
the  consideration  of  $500,  "receipt  whereof 
is  hereby  acknowledged,"  the  said  Allen  J. 
Wood  "doth  by  these  presents  grant,  bargain, 
sell,  and  convey  unto  said  party  of  the  sec- 
ond part,  and  to  his  heirs  and  assigns,  all 
of  his  right,  title,  and  Interest  as  one  of  the 
devisees  or  legatees  of  Allen  Wood,  deceased, 
and  as  heir  at  law  of  Mary  Wood,  deceased, 
In  and  to  the  estate  of  either  of  said  de- 
ceased persons  In  the  county  of  Lassen,  state 
of  California,  the  said  interest  In  real,  per- 
sonal, or  mixed  property." 

This  deed  is  attacked  on  the  ground  of 
fraud,  but  we  find  no  evidence  whatever  in 
the  record  to  justify  such  claim.  The  testi- 
mony shows  that  the  deed  was  the  voluntary 
act  of  said  Allen  J.  Wood,  and  there  is  noth- 
ing to  indicate  any  misrepresentation,  con- 
cealment, coercion,  undue  influence,  in  fact, 
any  feature  of  unconscionable  conduct  on  the 
part  of  John  T.  Long  or  any  one  else  inter- 
ested in  the  matter.  The  evidence  shows 
that  at  one  time  the  said  Allen  J.  Wood 
offered  to  dispose  of  his  Interest  in  his  fa- 
ther's estate  to  defendant  for  the  sum  of 
$300,  but  the  offer  was  never  accepted  or 
acted  upon  by  the  parties.  There  was  no  mon- 
ey in  the  hands  of  the  administrator  with 
which  to  pay  the  legacy,  and  it  appears  that 
said  Wood  was  anxious  to  obtain  the  money, 
and  wrote  to  defendant  that  for  $500  he 
would  make  an  assignment  of  all  his  interest 
in  both  estates.    The  immediate  occasion 
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of  the  assignment  was  a  letter  written  by 
Pardee  &  Pardee,  attorneys  for  the  admin- 
istrator, to  said  Wood,  dated  August  15, 1910, 
as  follows: 

"Mr.  Long  has  handed  me  a  recent  letter  of 
yours,  to  him,  from  which  it  would  seem  that 
yon  are  very  desirous  of  having  the  estate  set- 
tled up  as  rapidly  as  possible,  and  Mr.  Long 
has  authorized  us  to  say  to  you  that  he  will,  at 
this  time,  pay  to  you  $500,  if  you  will  make  an 
assignment  of  all  your  interest  in  the  estate 
of  either  your  father  or  your  mother.  He  says 
that  some  time  since  you  wrote  him,  if  he 
would  pay  you  $500,  that  you  would  make  such 
an  assignment." 

We  have  carefully  read  all  of  the  testi- 
mony, and  It  is  Inconsistent  with  any  accusa- 
tion or  Implication  of  bad  faith.  But  the 
particular  claim  of  appellant  is  that  the 
grantor  and  the  grantee  of  said  deed  main- 
tained the  relation  of  trustee  and  beneficiary 
by  reason  of  the  fact  that  the  grantee  was 
the  administrator  of  the  estate  .of  Allen 
Wood,  deceased,  and  that  the  burden  of 
proof  was  upon  him  to  show  the  adequacy 
of  the  consideration  for  the  deed,  and  that 
he  failed  to  do  so. 

It  is  to  be  remembered,  however,  that  this 
tract  of  land  belonged  to  the  estate  of  Mary 
Wood,  and  that  said  John  T.  Long  was  not 
her  administrator.  The  estate  of  Allen  Wood 
had  been  diverted  of  all  Interest  in  this  land 
long  before  respondent  was  appointed  admin- 
istrator of  that  estate.  As  far  as  the  pur- 
chase of  the  property  of  the  estate  of  Mary 
Wood  Is  concerned,  he  was  under  no  greater 
constraint,  moral  or  legal,  than  a  stranger. 
He  could  have  accepted  a  gift  of  Allen  J. 
Wood's  interest,  and  the  latter  had  the  right 
to  make  such  donation,  if  he  desired.  But 
the  evidence  shows  that  the  transfer  was  for 
a  valuable  consideration.  Just  what  was 
the  market  value  of  said  Interest  does  not 
clearly  appear,  but  it  Is  fairly  Inferable  from 
the  record  that  It  was  a  very  small  sum.  In 
this  connection  it  may  be  said  that  it  Is 
somewhat  singular,  in  view  of  the  present 
contention  of  appellant,  that  she  made  no 
inquiry  of  any  of  the  witnesses  as  to  the  val- 
ue of  said  land. 

Moreover,  if  we  admit  that  a  relation  of 
trust  and  confidence  existed,  there  was  suffi- 
cient evidence  to  justify  the  court  in  finding 
that  no  advantage  whatever  was  taken  of 
said  Allen  J.  Wood,  that  the  transaction  was 
the  result  of  his  own  volition,  and  that  it  was 
altogether  fair  and  equitable. 

Appellant  has  furnished  an  ardent  and 
comprehensive  discussion  of  certain  legal 
propositions,  but  it  seems  to  us  that  she  has 
made  a  wrong  application  of  them  to  the 
facts  as  disclosed  by  the  record. 
The  judgment  is  affirmed. 

We  concur:  ELLISON,  Presiding  Judge 
pro  tern. ;  HART,  J. 
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STATE  ex  rel.  BISSINGER  &  CO.  v.  HINES, 
Director  General  of  the  United  States 
Railroad  Administration. 

(Supreme  Court  of  Oregon.    Jan.  13,  1920.) 

1.  Constitutional  law  «j=s46(3)— Constitu- 

TIONAtilTT  OF  STATUTE  MAT  BK  DETERMINED 
BY  MANDAMUS. 

The  constitutionality  of  an  act  may  be  test- 
ed in  an  original  mandamus  proceeding. 

2.  Commerce  <s=50— Inspection  «=»1— Leg- 
islature CAN  BEQUIBE  INSPECTION  OF  HIDES 
AS  CONDUON  FOB  SHIPMENT  BT  COMMON 
CABBIES. 

To  detect  and  prevent  stealing  of  live  stock, 
the  Legislature  may  enact  a  law  for  the  inspec- 
tion of  hides  as  a  condition  of  their  shipment 
within  or  without  the  state  by  a  common  car- 
rier. 

3.  Inspection  «=>2— Exception  in  statute 
requiring-  inspection  of  hides  fob  ship- 
ment destroys  effect  in  sparsely  settled 
country-;  "farmer"  ;  "ranch." 

A  "farmer"  is  one  who  resides  on  and  culti- 
.  vates  a  farm,  mainly  deriving  his  support  there- 
from, and  a  "ranch"  is  a  tract  used  for  grazing 
and  rearing  live  stock;  so  that,  assuming  that 
"farmer"  and  "ranch  owner"  have  a  specific 
legal  meaning  as  used  in  Laws  1919,  p.  732,  8 

3,  excluding  farmers,  ranch  owners,  and  small 
isolated  dealers  from  the  requirement  of  inspec- 
tion of  hides  as  a  condition  to  their  shipment 
by  common  carrier,  then  the  protection  from 
theft  intended  by  such  statute  is  denied  to  the 
sparsely  settled  and  isolated  sections  of  the 
state  (citing  Words  and  Phrases,  Farmer). 

4.  Constitutional  law  fi=>64—  Statute  pro- 
viding FOB  ITS  TAKING  EFFECT  UPON  RE- 
QUEST of  Stock  Raisers'  Association  in- 
valid as  delegation  or  power. 

Laws  1919,  p.  732,  {  3,  making  it  unlawful 
to  transport  hides  by  common  carrier  without 
inspection  and  suspending  the  operation  of  the 
law  in  Multnomah  county  so  long  as  a  state 
brand  and  live  stock  inspector  appointed  by  the 
Governor  under  Laws  1915,  p.  43,  g  16,  pro- 
viding for  such  appointment  upon  request  of 
the  Cattle  and  Horse  Raisers'  Association,  is 
maintained  therein,  is  unconstitutional  as  a 
delegation  of  legislative  power  to  such  associa- 
tion, in  view  of  Const,  art.  4,  %  1,  prohibiting 
delegation  of  legislative  authority  and  article  1, 
f  21,  prohibiting  laws  taking  effect  upon  any 
authority  except  as  provided  by  the  Constitu- 
tion. 

In  Banc 

Original  proceeding  In  mandamus  by  the 
State,  on  the  relation  of  Bissinger  &  Co.,  a 
corporation,  against  Walker  D.  Hines,  Direc- 
tor General  of  the  United  States  Railroad 
Administration,  to  compel  receipt  of  goods 
for  shipment  Demurrer  to  alternative  writ 
overruled. 

This  is  an  original  proceeding  for  a  writ  of 
mandamus,  in  which  the  relator  alleges  that 
it  is  a  corporation  organized  and  existing 


under  the  laws  of  the  state  of  California, 
duly  licensed  to  transact  business  in  Oregon 
and  engaged  in  buying  and  selling  hides; 
that  its  principal  office  and  main  warehouse 
in  Oregon  is  in  the  city  of  Portland ;  that  at 
all  the  times  alleged  the  defendant  has  been, 
and  Is  now,  Director  General  of  the  United 
States  Railroad  Administration,  operating 
the  lines  of  the  Oregon- Washington  Railroad 
&  Navigation  Company  east  of  Portland  and 
those  of  the  Southern  Pacific  Company  north 
of  Ashland ;  that  such  lines  are  engaged  in 
business  as  common  carriers  of  freight  and 
passengers ;  that  the  O.-W.  R.  ft  N.  Company 
connects  by  rail  the  cities  of  Portland  and 
Pendleton,  and  the  Southern  Pacific  lines 
north  of  Ashland  connect  the  cities  of  Port- 
land and  Eugene,  Or.;  that  in  carrying  on 
its  business  the  relator  buys  and  sells  many 
thousands  of  dollars  worth  of  hides  annually 
and  employs  agents  who  are  constantly  trav- 
eling throughout  the  state,  engaged  In  pur- 
chasing and  shipping  them  to  the  relator  by 
rail  from  various  points  in  the  state  to  the 
city  of  Portland. 

The  petition  states  that  on  September  3, 
1919,  L.  C.  Henroid,  who  was  then,  and  is 
now,  one  of  the  relator's  agents,  took  four 
bundles  of  green  salted  calf  skins,  weighing 
232  pounds,  to  the  freight  office  of  the  O.-W. 
R.  &  N.  Company  at  Pendleton  and  tendered 
them  to  F.  F.  O'Brien,  who  was  then,  and  is 
now,  the  agent  of  said  company  at  that 
place,  for  the  purpose  of  shipping  such  hides 
to  Bissinger  &  Co.  at  Portland,  Or.  It  is 
claimed  on  behalf  of  the  relator  that  the 
hides  were  properly  packed  and  wrapped  for 
shipment,  and  the  relator  had  complied  with 
all  the  regulations  of  the  defendant  covering 
shipments  of  this  character,  and  that  the  re- 
lator's agent  requested  O'Brien,  as  agent  of 
the  defendant,  to  receive  the  said  hides  and 
transmit  them  by  freight  over  the  O.-W.  R.  & 
N.  Company  to  Portland,  and  tendered  the 
proper  charges  therefor.  It  Is  then  charged 
that  O'Brien,  acting  under  the  instructions 
of  the  defendant  and  in  direct  violation  of  his 
duty  as  agent  of  a  common  carrier,  refused 
to  accept  the  hides  for  shipment,  on  the 
ground  that  he  had  not  been  furnished  with  a 
certificate  from  the  stock  inspector  of  Uma- 
tilla county,  as  purports  to  be  required  by  a 
law  passed  by  the  Legislative  Assembly  of 
1919  (Laws  1919,  c.  404,  p.  732),  being  an  act 
"to  provide  for  the  inspection  of  cattle  hides 
and  fixing  the  fees  and  providing  for  penal- 
ties for  violation  of  same."  Further  allega- 
tions are  to  the  effect  that  the  defendant 
then  refused  and  still  refuses  to  accept  said 
shipment  or  to  deliver  the  hides  as  requested 
and  demanded  by  the  agent  of  the  relator. 

Like  charges  are  made  concerning  a  ten- 
dered shipment  of  about  300  pounds  of  hides 
by  Charles  E.  Hursh,  one  of  the  relator's 
agents,  from  Eugene,  Or.,  to  Portland,  and  of 
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the  refusal  and  continued  objection  of  A.  J. 
Gillett,  freight  agent  of  the  Southern  Pacific 
Company  at  Eugene,  to  accept  the  hides  for 
delivery  to  the  relator  in  Portland. 
The  act  In  question  is  here  set  out: 

"Section  1.  Every  dealer  in  or  commercial 
seller  of  hides  desiring  to  ship  or  otherwise 
transport  the  same  within  or  without  this 
state  Bhall,  before  doing  so,  furnish  to  the  stock 
inspector  in  the  county  in  which  the  same  are 
to  be  loaded,  a  certificate  describing  fully  the 
hides  to  be  shipped  by  him  by  giving  the  num- 
ber, brands  and  flesh  marks  on  each  of  said 
hides,  the  name  and  address  of  the  owner,  of  the 
shipper  and  of  the  consignee  and  also  certify 
that  he  is  either  the  owner  or  entitled  to  the 
lawful  possession  of  said  hides.  If  the  certifi- 
cate and  other  evidence  furnished  the  inspector 
satisfies  said  inspector  that  such  person  is  the 
owner  or  entitled  to  the  lawful  possession  of  said 
hides,  he  Bhall  record  the  data  furnished  him 
in  said  certificate  in  a  book  to  be  furnished 
for  that  purpose  by  the  county  commissioner 
of  each  county  and  shall  famish  a  certificate  in 
duplicate  to  the  common  carrier  requested  to 
ship  said  hides,  one  copy  of  which  shall  be  kept 
on  file  by  said  common  carrier,  in  its  office 
at  the  place  of  shipment,  which  certificate  must 
at  all  times  during  business  hours  be  accessible 
to  the  public,  and  the  other  shall  be  attached 
to  the  bill  of  lading  and  delivered  to  any  duly 
authorized  stock  inspector  demanding  the  same, 
at  the  point  of  destination.  If  said  stock  in: 
spector  in  the  county  from  which  said  hides  are 
desired  to  be  shipped  shall  not  be  satisfied  that 
the  person  desiring  to  ship  said  hides  is  the 
owner  or  in  lawful  possession  thereof  he  shall 
not  issue  the  certificate  aforesaid,  nor  permit 
said  hides  to  be  shipped. 

"Sec.  2.  Said  inspectors  shall  be  paid  for 
their  services  by  the  owner  or  person  in  charge 
of  said  hides  the  sum  of  10  cents  per  hide  on 
the  first  twenty-five  hides  or  less  number  in- 
cluded in  any  lot  so  inspected  and  the  Bum  of 
3  cents  per  hide  for  all  over  and  above  twenty- 
five  hides  in  such  lot,  and  in  addition  thereto 
the  said  inspector  shall  be  paid  by  the  owner  or 
person  in  charge  of  said  hides  the  sum  of  10 
cents  per  mile  one  way  for  the  distance  he  must 
travel  in  order  to  make  such  inspection. 

"Sec.  3.  It  shall  be  unlawful  for  any  com- 
mon carrier  to  transport  any  hides  out  of  this 
state,  or  to  any  other  county  within  the  state, 
without  complying  with  section  1  of  this  act, 
and  any  common  carrier  who  violates  the  pro- 
visions of  this  act  shall  be  deemed  guilty  of  a 
misdemeanor  and  upon  conviction  thereof  shall 
be  fined  in  any  sum  not  less  than  $100  nor 
more  than  $1,000  and  shall  be  responsible  for 
damage  to  any  person  injured  in  treble  the 
damages,  costs  and  attorney  fees ;  provided,  that 
this  act  is  not  to  be  deemed  to  apply  to  farm- 
ers or  ranch  owners  who  slaughter  their  own 
animals,  or  to  small,  isolated  dealers  who  pur- 
chase and  ship  hides  to  central  dealers ;  provid- 
ed further,  that  Multnomah  county,  Oregon,  is 
to  be  exempt  from  the  terms  of  this  act  so  long 
as  a  state  brand  and  live  stock  inspector  is 
maintained  at  the  Union  Stockyards,  North 
Portland,  Oregon." 

The  petition  seta  out  that  Multnomah  coun- 
ty is  exempt  from  the  provisions  of  the  act 


"so  long  as  a  state  brand  and  live  stock  in- 
spector is  maintained  at  the  Union  Stock- 
yards, North  Portland,  Oregon";'  that  such 
brand  and  live  stock  inspector  has  been 
maintained  at  said  Union  Stockyards  during 
all  the  times  mentioned ;  that  the  legislative 
enactment  is  in  conflict  with  the  require- 
ments of  the  Constitution  of  Oregon  and  is 
void  and  of  no  effect;  and  that  the  "relator 
has  no  plain,  speedy,  or  adequate  remedy  at 
law  in  the  premises,"  wherefore  it  prays  for 
a  writ  of  mandamus  directed  to  the  defend- 
ant, requiring  him  and  bis  agents  to  receive 
and  ship  the  said  hides  from  both  Pendleton 
and  Eugene,  Or.  An  alternative  writ  was  is- 
sued to  which  a  demurrer  was  filed,  on  the 
ground  that  it  did  not  state  facts  sufficient  to 
entitle  the  relator  to  relief;  and  that  Is  the 
only  question  presented. 

Hall  S.  Lusk,  of  Portland  (Dolph,  Mallory, 
Simon  St  Gearin,  of  Portland,  on  the  brief), 
for  plaintiff. 

John  F.  Reilly,  of  Portland  (A.  C.  Spencer, 
of  Portland,  on  the  briefs),  for  defendant. 

George  M.  Brown,  Atty.  Gen.,  amicus  curiae. 

JOHNS,  J.  (after  stating  the  facts  as 
above).  [1]  Much  of  the  original  relator's 
brief  is  devoted  to  the  question  of  whether  or 
not  the  constitutionality  of  the  act  can  be 
tested  in  a  mandamus  proceeding.  That  mat- 
ter is  not  controverted  by  the  defendant,  and 
the  weight  of  authority  sustains  the  relator. 

[2]  The  case  of  New  Mexico  ex  rel.  E.  J. 
McLean  8c  Co.  v.  Denver  Sc  Bio  Grande  R.  B. 
Co.  was  first  decided  by  the  Supreme  Court 
of  New  Mexico,  12  N.  M.  425,  78  Pac.  74,  79 
Pac.  205,  and  later  affirmed  by  the  United 
States  Supreme  Court,  203  U.  S.  88,  27  Sup. 
Ct,  1,  51  I*  Ed.  78  In  1884  the  territory  of 
New  Mexico  enacted  a  law  providing  that  all 
butchers  should  keep  a  record  of  all  animals 
slaughtered  and  should  keep  the  hides  and 
horns  free  for  Inspection  for  30  days.  This 
law  was  later  amended  to  provide  that  any 
inspector  employed  by  the  sanitary  board 
should  have  the  right  at  any  time  to  enter 
any  slaughterhouse  or  other  place  where  cat- 
tle were  killed,  to  examine  the  same,  and  the 
books  and  records  required  to  be  kept  there- 
in, and  to  compare  the  hides  found  with  such 
records.  In  1901  (Laws  1901,  c.  45)  section  3 
was  added  to  the  original  act,  reading  thus: 

"Hereafter  it  shall  be  unlawful  for  any  per- 
son, firm  or  corporation  to  offer,  or  for  any 
railroad  company,  or  other  common  carrier  to 
receive,  for  the  purpose  of  *  *  *  transpor- 
tation beyond  the  limits  of  this  territory,  any 
hides  that  have  not  been  inspected  and  tagged 
by  a  duly  authorized  inspector  of  the  cattle 
sanitary  board  of  New  Mexico,  for  the  district 
in  which  such  bides  originate." 

It  was  vigorously  contended  that  the  whole 
law,  this  section  in  particular,  was  uncon- 
stitutional, but  such  claim  was  overruled  by 
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both  decisions,  the  Supreme  Court  of  the 
United  States  saying: 

"The  purpose  of  these  provisions  is  apparent, 
and  it  is  to  prevent  the  criminal  or  fraudulent 
appropriation  of  cattle  by  requiring  the  inspec- 
tion of  hides  and  registration  by  a  record  which 
preserves  the  name  of  the  shipper  and  pur- 
chaser of  the  hides,  as  well  as  the  brands  there- 
mi,  and  by  which  is  afforded  some  evidencer 
at  least,  tending  to  identify  the  ownership  of 
the  cattle.  It  is  evident  that  the  provision  as 
to  the  shipment  of  tho  hides  beyond  the  limits 
of  the  territory  is  essential  to  this  purpose ;  for, 
if  the  hides  can  be  surreptitiously  or  criminally 
obtained  and  shipped  beyond  such  limits,  with- 
out inspection  or  registration,  a  very  convenient 
door  is  open  to  the  perpetration  of  fraud  and 
the  prevention  of  discovery.  •  *  * 

"We  see  no  reason  why  an  inspection  law 
which  has  for  its  purpose  the  protection  of  the 
community  against  fraud  and  the  promotion  of 
the  welfare  of  the  people  cannot  be  passed  in 
the  exercise  of  the  police  power,  when  the  leg- 
islation tends  to  subserve  the  purpose  in  view. 
In  the  territory  of  New  Mexico,  and  other 
parts  of  the  country  similarly  situated,  it  is 
highly  essential  to  protect  large  numbers  of  peo- 
ple against  criminal  aggression  upon  this  class 
of  property.  The  exercise  of  the  police  power 
may  and  should  have  reference  to  the  peculiar 
situation  and  needs  of  the  community.  The  law 
under  consideration,  designed  to  prevent  the 
clandestine  removal  of  property  in  which  a  large 
number  of  the  people  of  the  territory  are  in- 
terested, seems  to  us  an  obviously  rightful  ex- 
ercise of  this  power." 

[3]  There  is  no  legal  question  about  the 
right  of  the  Legislature  to  enact  a  law  for 
the  inspection  of  hides  as  one  condition  of 
their  shipment  by  a  common  carrier.  It  will 
be  found  upon  an  examination  of  the  New 
Mexico  law  that  there  are  no  exceptions  or 
reservations  in  the  original  act  or  any 
amendment  thereto.  It  must  be  remembered 
that  section  3  of  the  act  of  1819  provides 
"that  this  act  is  not  to  be  deemed  to  apply  to 
farmers  or  ranch  owners  who  slaughter  their 
own  animals,  or  to  small,  isolated  dealers 
who  purchase  and  ship  hides  to  central  deal- 
ers." 3  Words  and  Phrases,  p.  2699,  defines 
the  word  "farmer"  as  "one  who  resides  on  a 
farm  with  his  family,  cultivating  such  farm 
and  mainly  deriving  his  support  from  It" 
Webster  defines  the  word  "ranch"  as  "a  tract 
of  land  used  for  grazing  and  the  rearing  of 
horses,  cattle  or  sheep."  Assuming  that  the 
words  "farmer"  and  "ranch  owner"  have  a 
certain,  specific  legal  meaning,  how  can  a 
common  carrier  determine  whether  or  not  the 
consignor  of  hides  is  a  farmer  or  ranch  own- 
er who  has  slaughtered  his  own  animals,  or 
that  he  Is  a  small  or  isolated  dealer,  or  that 
the  consignee  is  a  central  dealer?  Yet  under 
the  provisions  of  the  act  all  of  such  Individu- 
als have  a  right  to  have  hides  shipped  with- 
out Inspection.  As  stated,  the  purpose  of  the 
law  is  to  detect  and  prevent  the  stealing  of 
live  stock.  It  Is  a  matter  almost  within  the 
judicial  knowledge  of  this  court  that  from 


the  very  nature  of  things  the  stock  "rustler" 
largely  conducts  his  nefarious  operations  In 
sparsely  settled  country  and  Isolated  sections, 
where  hides  from  stolen  stock  would  have 
their  origin  of  shipment.  But  such  portions 
of  the  state  are  denied  the  benefits  of  the 
protection  intended  to  be  provided  by  the  act. 

[4]  To  arrive  at  the  true  meaning  of  the 
exemptions  embraced  in  section  3  of  the  act 
of  1919  above  quoted,  reference  must  be  made 
to  section  16  of  chapter  33,  Laws  1915,  read- 
ing thus: 

"The  Governor  shall  at  any  time  after  the 
passage  and  approval  of  this  act,  upon  request 
of  the  Cattle  and  Horse  Raisers'  Association  of 
Oregon,  appoint  a  stock  inspector  or  inspectors 
for  any  stock  yard  or  yards  in  the  state  of 
Oregon,  the  compensation  of  such  stock  inspec- 
tor or  inspectors  to  be  agreed  upon  and  paid  by 
said  Cattle  and  Horse  Raisers'  Association  of 
Oregon.  •  *  *" 

It  will  be  noted  that  by  section  3  of  chap- 
ter 404,  Laws  1919,  "Multnomah  county,  Ore- 
gon, Is  to  be  exempt  from  the  terms  of  this 
act  so  long  as  a  state  brand  and  live  stock  In- 
spector Is  maintained  at  the  Union  Stock- 
yards, North  Portland,  Oregon";  that  is  to 
say,  a  stock  Inspector  for  Multnomah  county 
is  to  be  appointed  by  the  Governor,  a,t  the  re- 
quest of  the  Cattle  and  Horse  Raisers'  Asso- 
ciation and  on  condition,  that  the  association 
pay  for  his  services.  Hence  it  must  follow 
that,  if  the  association  does  not  make  the  re- 
quest, or  declines  to  pay  for  the  services  of 
the  inspector,  Multnomah  county  would  not 
have  an  inspector  and  would  not  be  exempt 
from  the  requirements  of  the  act  When 
these  two  sections  are  construed  together,  It 
is  a  matter  entirely  In  the  discretion  of  the 
Cattle  and  Horse  Raisers'  Association  as  to 
whether  or  not  Multnomah  county  shall  be 
exempt  from  the  provisions  of  the  act  of 
1919.  It  is  contended  that  this  Is  a  delega- 
tion of  the  legislative  power,  and  for  that 
reason  Is  unconstitutional.  Section  1  of  ar- 
ticle 4,  of  the  Constitution  says: 

"The  legislative  authority  of  the  state  shall 
be  vested  in  a  Legislative  Assembly,  consisting 
of  a  Senate  and  House  of  Representatives. 
*  *  * » 

And  section  21  of  article  1  reads  thus: 

"No  ex  post  facto  law,  or  law  impairing  the 
obligations  of  contracts,  shall  ever  be  passed, 
nor  shall  any  law  be  passed,  the  taking  effect 
of  which  shall  be  made  to  depend  upon  any 
authority,  except  as  provided  in  this  Constitu- 
tion. •  *  *» 

These  latter  sections  have  been  construed 
by  this  court  In  the  case  of  Portland  v.  Cof- 
fey, 67  Or.  507,  135  Pac.  368,  where  It  was 
held: 

"If  a  statute  is  complete  In  itself  when  it 
comes  from  a  Legislative  Assembly,  it  is  a  gen- 
eral law  and  effective  throughout  the  entire 
state,  though  its  operation  in  particular  local- 
ities may  be  made  to  depend  upon  a  majority 
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vote  of  the  qualified  electors  thereof.  Elliott, 
Elements  Mun.  Corp.  {  60. 

"The  principle  thus  announced  is  well  recog- 
nized in  this  state,  where  it  has  been  held  that 
a  general  statute,  complete  in  itself,  requiring 
nothing  else  to  give  it  validity,  could  be  made 
applicable  to  a  particular  section  by  a  vote  of 
the  qualified  electors.  Fouts  v.  Hood  River, 
46  Or.  492,  81  Pac.  370,  7  Ann.  Cas.  1160,  1 
It.  R.  A.  (N.  S.)  483.  The  application  of  the 
act  under  consideration  is  not  made  to  be  ap- 
propriated to  any  particular  district  upon  any 
vote  of  the  people,  who  are  regarded  as  the 
source  from  which  legislative  authority  ema- 
nates, but  the  validity  of  the  enactment  is  to 
depend  upon  a  decision  of  the  Supreme  Court 
This  is  in  effect  combining  independent  depart- 
ments of  the  state  government  which  the  organic 
law  declares  shall  be  kept  separate.  Article  3, 
|  J,  of  the  Constitution  of  Oregon." 

The  same  doctrine  is  sustained  in  Sllnger 
v.  Henneman,  38  Wis.  504,  and  Mitchell  v. 
State,  134  Ala.  392,  32  South.  689.  Therein 
lies  the  distinction  between  the  instant  case 
and  the  authorities  cited  by  the  defendant. 

In  its  present  form,  chapter  404,  Laws 
1919,  Is  a  delegation  of  the  legislative  power 
to  the  Cattle  and  Horse  Raisers'  Association 
of  Oregon.  We  hold  that  the  act  as  it  now 
stands  is  unconstitutional  and  void. 

The  demurrer  is  overruled,  and  the  writ  is 
sustained. 

BEAN,  J.,  was  not  present  at  the  hearing. 
BENNETT,  J.,  does  not  express  any  opin- 
ion. 


CRUMBLEY  v.  CRUMBLEY. 
(Supreme  Court  of  Oregon.   Jan.  13,  1920.) 

1.  Appeal  and  ebbob  <©=>937(1)— Abandoned 
on  failube  to  file  tran8cript  or  ab- 
stract within  required  time. 

On  appeal  by  plaintiff,  where  it  is  stated 
in  defendant's  brief  that  he  has  appealed,  but 
where  there  is  no  copy  of  notice  of  appeal,  or 
undertaking  on  appeal,  or  abstract  in  his  favor, 
conrt  will  -conclude  that  defendant  abandoned 
appeal  by  failure  to  file  transcript  or  abstract 
in  appellate  court  within  30  days  after  per- 
fection of  appeal,  under  Laws  1913,  c.  320. 

2.  Divorce  <8=9l84(2)— Nonappealing  par- 
ty CANNOT  ATTACK  DECREE. 

In  divorce  action,  where  plaintiff  has  ap- 
pealed from  a  portion  of  the  decree,  defendant, 
upon  failure  to  appeal,  will  be  deemed  to  be 
satisfied  with  the  decree  as  it  stands,,  and  can- 
not attack  decree,  but  may  defend  it  against 
plaintiffs  attack. 

8.  Divorce  «=»280— Appeal  mat  be  taken 
prom  portion  of  the  decree  affecting 
property  rights. 
Under  Laws  1913,  c.  319,  plaintiff  in  divorce 

action  may  appeal  from  that  part  of  the  decree 

relating  to  property  rights  without  appealing 

from  the  whole  thereof. 


4.  Divorce  «3=>286  —  Entire  record  to  be 
considered  on  appeal  from  portion  re- 
lating to  property  rights. 

On  appeal  by  plaintiff  in  divorce  action  from 
that  part  of  decree  relating  to  property  rights, 
her  right  to  additional  relief  must  depend  up- 
on equitable  considerations  to  be  derived  from, 
a  perusal  of  the  whole  record,  as  upon  a  hear- 
ing de  novo,  and  the  decree  will  not  be  changed 
if,  upon  examination  of  the  testimony  as  a 
whole,  it  appears  that  she  did  not  come  into 
court  with'  clean  hands,  and  was  not  entitled 
to  any  decree  in  her  favor. 

5.  Divorce  ©^34 — Incompatibility  of  tem- 
per NOT  GBOUND. 

Incompatibility  of  temper  does  not  consti- 
tute a  ground  for  divorce  under  L.  O.  L.  §  507. 


6.  Divorce  <@=>286  —  Portion  of  deoree 
granting  divorce  not  renewed  on  ap- 
peal from  portion  affecting  property 

BIGHTS. 

On  appeal  from'  that  portion  of  divorce  de- 
cree relating  to  property  rights,  where  neither 
party  has  appealed  from  the  portion  of  the 
decree  granting  the  divorce,  the  portion  of  the 
decree  granting  the  divorce  must  remain  in-' 
tact,  appellate  court  on  such  appeal  having  no 
power  to  overturn  it 

7.  Divorce  <g=>238  —  Prevailing  party  not 

ENTITLED  TO  INTEREST  IN  LAND  OF  ADVERSE 
PARTY  UNLESS  FAULTLESS. 

The  right  of  the  party  who  has  been  grant- 
ed a  divorce  to  an  undivided  one-third  part  in 
real  estate  of  adverse  party,  under  L.  O.  L. 
§  511,  exists  only  where  such  prevailing  par- 
ty is  not  at  fault. 

8.  Divorce  $=»286— No  change  of  decree  on 

APPEAL  IN  FAVOR  OF  PARTY  WHO  HAS  NOT 
APPEALED. 

On  plaintiffs  appeal  from  that  portion  of 
the  divorce  decree  affecting  property  rights, 
where  defendant  has  not  appealed,  the  portion 
of  the  decree  appealed  from  cannot  be  changed 
in  defendant's  favor. 

9.  Divorce  ©=5286 — No  relief  from  divorce 

DECREE  ON  APPEAL  WHEBE  PARTIES  ARE  IN 
PARI  DELICTO. 

On  plaintiffs  appeal  from  portion  of  the  di- 
vorce decree  affecting  the  property  rights,  no 
relief  will  be  granted  where,  trying  the  case 
anew  upon  a  transcript  and  evidence  accom- 
panying it,  as  required  by  L.  O.  L.  §  556,  court 
on  appeal  concludes  that  the  parties  are  in  pari 
delicto. 

Department  1. 

Appeal  from  Circuit  Court,  Multnomah 
County;  C.  U.  Gantenbeln,  Judge. 

Action  by  Mary  C.  Crumbley  against  J.  S. 
Crumbley.  From  a  portion  of  the  decree 
rendered,  plaintiff  appeals.  Affirmed. 

A.  S.  Dresser  and  H.  A.  Webster,  both  of 
Portland,  for  appellant. 

B.  F.  Mulkey  and  W.  T.  Hume,  both  of 
Portland,  for  respondent. 


«J=»For  other  cases  see  same  topic  and  KEY-DUMBER  In  all  Key-Numbered  Digests  and  Indexu 
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BURNETT,  J.  This  Is  a  divorce  case. 
The  parties  were  married  January  7,  1891. 
They  have  three  sons,  well  above  the  age  of 
majority,  and  a  fourth  son  said  to  be  14  years 
old.  Two  daughters,  one  twelve  and  the 
other  8  years  of  age,  complete  the  family. 
The  plaintiff  accuses  the  defendant  of  cruel 
and  inhuman  treatment,  rendering  her  life 
burdensome.  The  specifications  range  from 
the  application  to  her  of  opprobrious  epi- 
thets Impugning  her  chastity,  through  uncouth 
table  manners,  to  his  burning  the  late  period- 
icals. A  conspicuous  feature  of  the  complaint 
is  a  long  list  of  the  defendant's  real  property, 
coupled  with  the  plaintiff's  demand  for  one- 
third  of  it  and  for  liberal  alimony.  The 
answer  flatly  denies  all  allegations  of  the 
complaint  which  impute  misconduct  to  the 
defendant.  Some  minor  questions  are  raised 
about  the  quantity  of  his  interest  in  some 
tracts  of  the  realty  mentioned,  but  they  are 
not  important.  The  defendant  makes  counter 
charges  of  cruelty,  such  as  the  plaintiff's  call- 
ing him  a  scurrilous  name,  indicating  that 
his  ancestry  was  of  canine  origin,  and  that 
she  expressed  her  contempt  of  him  because  of 
his  occupation  of  fisherman,  logger,  and  lum- 
berman, and  berated,  him  with  sundry  vitu- 
perative epithets  not  necessary  here  to  relate. 
In  substance,  the  answer  charges  also  that 
the  parties  did  not  agree  on  the  subject  of  the 
family  birth  rate;  that,  although  both  of 
them  are  healthy  and  vigorous,  she  practiced 
the  doctrines  of  Malthus,  while  he  desired  to 
be  fruitful,  to  multiply  and  replenish  the 
earth,  according  to  their  capabilities,  with 
the  result  that  the  practice  of  the  function  by 
which  the  race  is  perpetuated  was  permitted 
by  her  only  under  exacting  and  repulsive 
conditions.  The  result  of  the  hearing  was  a 
decree  awarding  the  plaintiff  a  divorce,  the 
custody  of  the  minor  children,  together  with 
a  money  allowance  of  $10  per  month  for  the 
support  of  each  of  them  until  the  age  of  18 
years  is  reached,  as  well  as  $200  as  attorney's 
fees.  As  a  disposition  of  the  real  property, 
the  decree  awarded  to  the  plaintiff  'an  un- 
divided eighth  interest  in  "what  is  known  as 
Horseshoe  Island,  in  Multnomah  county, 
Or.,  an  80-acre  tract  in  Wahkiakum  county, 
Wash.,  and  lot  10,  in  block  1,  of  East  Port- 
land Heights,  in  the  City  of  Portland,  Or. 
It  also  adjudged  "that  the  defendant  is  the 
owner  in  his  own  individual  right  in  fee"  of 
sundry  tracts  of  land  described  in  detail  In 
the  decree. 

The  plaintiff  appealed  only  from  that  part 
of  the  decree  declaring.,  the  defendant  to  be 
the  wner  in  severalty  of  the  parcels  of  land 
therein  described.  Although  it  is  stated  in 
the  defendant's  brief  that  he  appealed  from 
the  whole  decree,  there  is  no  evidence  in  the 
record  before  us  to  support  that  assertion. 

[1]  There  is  an  utter  absence  of  any  copy 
of  notice  of  appeal  or  undertaking  on  appeal, 
or  abstract,  in  his  behalf.  From  this  we  are 
bound  to  conclude  that,  if  he  ever  appealed, 


he  afterwards  abandoned  it  by  failing  to  file 
his  transcript  or  abstract  In  this  court  within 
30  days  after  perfection  of  bis  appeal.  Laws 
1913,  c.  320. 

[2]  Not  having  appealed,  the  defendant  la 
deemed  to  be  satisfied  with  the  decree  as  it 
stands,  and  he  is  in  no  position  to  attack  it. 

[3]  On  the  other  hand,  the  plaintiff's  ap- 
peal from  a  specific  part  of  it  is  sanctioned 
by  chapter  319  of  Laws  of  1913.  That  the 
party  who  has  not  appealed  cannot  obtain 
here  a  modification  favorable  to  himself  of 
the  decree  from  which  the  other  litigant  has 
appealed  is  taught  by  Shook  v.  Colohan,  12 
Or.  239,  6  Pac.  503;  Shirley  v.  Burch,  16 
Or.  83,  18  Pac.  351,  8  Am.  St  Rep.  273; 
Thornton  v.  Krimbel,  28  Or.  271,  42  Pac.  995 ; 
Cooper  v.  Thomason,  30  Or.  162,  45  Pac.  296 ; 
Board  of  Regents  v.  Hutchinson,  46  Or.  57, 
78  Pac.  1028;  McCoy  v.  Crossfleld,  54  Or. 
591,  104  Pac.  423;  Bank  of  Commerce  v. 
Bertrum,  55  Or.  349,  104  Pac.  963,  106  Pac. 
444;  Fllnn  v.  Vaughn,  55  Or.  372,  106  Pac. 
642;  Caro  v.  Wollenberg,  83  Or.  311, 163  Pac 
94. 

Imputing  satisfaction  with  the  decree  to 
the  defendant,  however,  does  not  prevent  him 
from  defending  It  against  the  attack  of  the 
plaintiff,  but  he  cannot  go  beyond  merely 
supporting  It.  Landram  v.  Jordan,  203  U.  S. 
56,  27  Sup.  Ct.  17,  51  L.  Ed.  88;  South- 
ern Pine  Lumber  Co.  v.  Ward,  208  U.  S. 
126,  28  Sup.  Ct.  239,  52  L.  Ed.  420;  O'Neil 
v.  Wolcott  Mining  Co.,  174  Fed.  527,  98  C.  C. 
A.  309,  27  L.  R.  A.  (N.  S.)  200.  In  Inman  v. 
Henderson,  29  Or.  116,  45  Pac.  300,  the  trial 
court  had  established  certain  materialmen's 
liens  as  against  a  property  owner.  Another 
feature  of  the  litigation  was  the  question  of 
the  validity  of  those  very  liens  as  against  a 
mortgagee  who  had  put  them  in  issue  "by  the 
traverse  in  his  answer.  The  lienors,  who 
alone  appealed,  contended  that  Inasmuch  as 
their  demands  had  been  sustained,  as  against 
the  property  owner,  through  whom  the  mort- 
gagee claimed,  and  the  owner  had  not  ap- 
pealed, their  liens  could  not  be  opposed  in 
this  court  by  the  mortgagee,  who  had  not 
appealed.  It  was  decided,  however,  that  "the 
mortgagee,  having  denied  by  Its  answer  the 
validity  of  the  mechanics'  liens,  may  insist  on 
this  appeal  that  they  are  void  as  against  it. 
for  any  sufficient  reason  appearing  from  the 
record,  and  that  it  was  not  compelled  to 
appeal  from  the  decree  against  Mrs.  Hender- 
son to  raise  that  question."  So,  in  the  instant 
case,  the  fact  that  the  plaintiff  has  appealed 
from  part  of  the  decree,  and  the  defendant 
has  not  appealed,  does  not  operate  to  deliver 
him  in  chains  as  to  the  spoiler  and  to  charge 
him  as  not  resisting. 

[4]  The  plaintiff  is  here  seeking  further 
advantage  over  the  defendant.  Not  content 
with  what  the  trial  court  gave  her,  she  wants 
more.  Her  right  to  additional  relief  must 
depend  upon  equitable  considerations  to  be 
derived -from  a  perusal  of  the  whole  record; 
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tor,  as  said  In  Bush  v.  Mitchell,  28  Or.  92, 
W,  41  Pac.  155, 156,  "an  appeal  from  a  part  of 
a  decree  must  necessarily  bring  to  the  appel- 
late court  the  whole  decree,  and,  while  the 
part  appealed  from  may  be  affirmed,  modified, 
or  reversed,  the  portion  not  reviewed  will  be 
affirmed.  The  whole  cause  being  tried  here 
de  novo,  a  complete  decree  must  be  rendered 
In  this  court"  The  clear  deduction  from  the 
foregoing  citations  is  that  on  an  appeal  from 
a  part  of  a  decree,  the  whole  record  may  be 
considered  to  determine  •  whether  that  por- 
tion of  the  decree  ought  to  have  been  render- 
ed ;  that  the  quest  of  tlte  appellate  court  Is 
controlled  so  that  the  jjart.no t  appealed  from 
must  stand  as  a  constant  quantity  In  making 
up  the  final  result;  thatjhe  party  who  did 
not  appeal  cannot  obtain  from  this  court  a 
decree  more  favorable  to  him  than  that  ren- 
dered by  the  trial  court;  that  he  may  re- 
sist any  change  in  the  decree,  using  for  that 
purpose  anything  disclosed  by  the  record  of 
the  whole  case ;  and  that  the  appellant,  hav- 
ing come  into  this  court  seeking  additional 
relief,  must  submit  herself  .to  equitable-  prin- 
ciples as  upon  a  hearing  de  novo,  so  far  as 
the  part  of  the  decree  appealed  from  is  affect- 
ed.' It  follows  that  If  an  examination  of  the 
testimony  in  the  record  discloses  that  she 
did  not  come  into  court  with  clean  hands,  and 
so  on  the  merits  was  really  not  entitled  to 
any  .decree  in  her  favor,  this  court,  on  her  ap- 
peal, will  not  make  any  change  in  the  original 
decree  to  her  advantage. 
\  A  detailed  analysis  of  the  testimony  would 
incumber  the  official  reports  with  a  batch  of 
disgusting  stuff  that  would  not  establish  any 
new  principle  of  law  and  would  only  serve  to 
gratify  morbid  curiosity.  It  is  sufficient  to  say 
that  the  testimony  for  the  plaintiff  shows  the 
frequency  of  mutual  quarrels  between  herself 
and  her  husband.  Her  application  to  him  of 
opprobrious  epithets  Is  abundantly  estab- 
lished. Throughout  her  testimony,  and  that 
of  her  sons,  who  were  witnesses  for  her,  runs 
a  vein  of  carping  combatlveness  that  is  an 
earmark  of  a  quarrelsome  disposition.  Aside 
from  the  direct  testimony,  it  is  easy  to  dis- 
cern between  the  lines  that  the  plaintiff  was 
no  mean  antagonist  in  their  domestic  brawls. 

[5]  It  may  be  that  a  fair  case  of  incompat- 
ibility of  temper  has  been  made  out,  but  this 
does  not  •constitute  a  ground  for  divorce 
under  our  statute.  L.  O.  L.  $  507. 

The  following  language  of  Mr.  Justice 
Moore  In  Beckley  v.  Beckley,  23  Or.  226,  31 
Pac.  470,  Is  peculiarly  applicable  to  the  case 
In  hand: 

"To  entitle  one  to  a  decree  of  divorce  for 
cruel  and  inhuman  treatment,  the  injured  party 
must  come  into  a  court  of  equity  free  from 
the  suspicion  that  he  has  contributed  to  the 
injury  of  which  he  complains.  Divorces  should 
not  be  granted  by  weighing  the  evidence  and  de- 
creeing in  favor  of  the  one  least  guilty,  where 
both  have  taken  an  active  part  in  the  mutual 
discord.   Equity  relieves  the  injured  party,  but 


not  the  vanquished.  In  the  struggles  for  su- 
premacy, or  to  vent  spleen,  spite,  or  hatred, 
the  willing  actors  may  fight  out  the  battles  of 
wedded  life,  but  they  cannot  invoke  the  aid  of 
equity  after  their  own  efforts  have  failed." 

See,  also,  Taylor  v.  Taylor,  11  Or.  303,  8 
Pac.  354 ;  Adams  v.  Adams,  12  Or.  176,  6  Pac. 
677;  Wheeler  v.  Wheeler,  18  Or.  261,  24  Pac. 
900;  Mendelson  v.  Mendelson,  37  Or.  163,  61 
Pac.  645 ;  Crim  v.  Crlm,  66  Or.  258,  134  Pac. 
13;  Matlock  v.  Matlock,  72  Or.  330,  143  Pac. 
1010. 

A  study  of  the  testimony  convinces  us  that 
neither  party  comes  Into  the  chancery  side  of 
the  court  fortified  by  that  rectitude  of  con- 
duct towards  the  other  which  alone  will 
justify  the  Interposition  of  equity.  If  the 
hearing  de  novo  in  this  court  Included  the 
whole  case,  It  ought  to  result  In  the  denial 
of  relief  to  both  parties. 

[6]  The  obstacle  preventing  that  result  is 
the  fact  that  neither  party  has  appealed  from 
the  portion  of  the  decree  granting  the  divorce. 
That  part  must  remain  .intact.  We  have  no 
authority  to  overturn  it 

[7]  As  to  the  property,  all  the  defendant 
can  accomplish  here  Is  to  maintain  the  status 
established  by  the  decree,  because  be  did  not 
appeal.  The  conduct  of  the  plaintiff,  as  dis- 
closed by  the  testimony,  disqualified  her  from 
obtaining  even  so  much  relief  as  she  did. 
She  must  be  satisfied  with  the  award  of  the 
circuit  court  That  result  follows,  because 
the  defendant  is  not  In  position  on  the  record 
to  deprive  her  of  it.  It  Is  true,  as  declared 
in  section  511,  L.  O.  L.,  that,  "whenever  a 
marriage  shall  be  declared  void  or  dissolved, 
the  party  at  whose  prayer  such  decree  shall 
be  made  shall  In  all  cases  be  entitled  to  the 
undivided  third  part  In  his  or  her  individual 
right  in  fee  of  the  whole -of  the  real  estate 
owned  by  the  other  at  the  time  of  such  de- 
cree." Although  this  Is  an  Inevitable  accom- 
paniment of  a  proper  divorce,  yet  like  the 
decree  of  which  It  is  a  part  it  depends  upon 
the  principle  that  the  party  claiming  it  must 
come  faultless  into  chancery.  If  this  neces- 
sary foundation  for  equitable  relief  is  want- 
ing, the  appellate  court,  so  far  as  it  has  ju- 
risdiction, will  demolish  the  superstructure. 
But  in  this  instance,  as  the  property  question 
in  the  only  feature  presented  by  the  plaintiff's 
partial  appeal,  our  decree  can  reach  only 
that. 

[8]  We  cannot  disturb  It  for  the  defendant 
because  he  has  not  appealed. 

[I]  We  ought  not  to  Increase  the  allowance 
of  real  property  fox  the  plaintiff,  because  on 
the  merits  she  Is  not  entitled  to  what  she 
has.  Coming  Into  a  court  of  conscience,  she 
must  on  the  facts  disclosed  by  the  entire  tes- 
timony, appear  worthy  of  the  additional  re- 
lief she  seeks  at  our  bands.  It  is  not  enough 
for  her  merely  to  point  to  an  erroneous  con- 
clusion of  law  drawn  by  the  trial  court 
whereby  the  property  Involved  was  parti- 
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tioned  between  the  parties  Instead  of  being 
awarded  to  them  as  tenants  in  common,  to 
her  an  undivided  one-third,  and  the  remainder 
to  the  defendant.  Thus  would  the  'equitable 
essence  of  the  case  be  supplanted  by  a  dry 
technicality.  The  defendant  is  entitled  to 
support  the  decree  as  it  is  by  anything  to  be 
found  in  the  record,  whether  of  fact  -or  of 
law. 

.  Finally,  trying  the  case  "anew  upon  the 
transcript  and  evidence  accompanying  it," 
as  required  by  section  556,  L.  O.  L.,  so  far  as 
we  may  on  an  appeal  from  part  of  the  decree, 
we  are  compelled  to  the  conclusion  that  the 
parties  are  in  pari  delicto.  Consequently  we 
must  leave  them  where  we  found  them,  giving 
to  neither  any  additional  advantage  over  the 
other. 

The  decree  of  the  circuit  court  is  affirmed. 

McBRIDE,  C.  J.,  and  BENSON,  J.,  concur. 
HARRIS,  J.,  concurs  In  the  result. 


CROW     ABRAHAM  et  aL* 

(Supreme  Court  of  Oregon.    Jan.  13,  1920.) 

Judgment  «=»675(1)— Attorney  estopped  by 
judgment  against  client  as  to  land  in 
which  attorney  had  interest. 
Where,  with  a  view  of  bringing  suit  to  quiet 
title  to  land,  one  claiming  ownership  deeded 
a  one-tbird  interest  to  his  attorney  as  a  con- 
tingent fee  and  the  attorney  as  such  brought 
suit  in  which  his  client  asked  for  a  decree  that 
he  was  owner  of  all  the  land,  and  a  decree  was 
rendered  against  his  client  and  in  favor  of  the 
defendant,  in  a  subsequent  action  by  the  de- 
fendantfor  the  value  of  the  use  and  occupation 
of  the  same,  the  attorney  cannot  set  up  his 
deed  as  a  defense,  as  the  legal  effect  would  be 
to  litigate  the  identical  question  passed  on  in 
a  prior  suit 

Department  2. 

Appeal  from  Circuit  Court,  Douglas  Coun- 
ty; G.  F.  Skipworth,  Judge. 

Action  by  Olive  F.  Crow  as  administratrix 
of  the  estate  of  E.  J.  Crow,  deceased,  against 
Albert  Abraham^  Individually  and  as  executor 
of  the  last  will  and  testament  of  Henry  O. 
Crow,  deceased.  Judgment  for  plaintiff  and 
defendant  appeals.  Affirmed. 

On  February  26,  1883,  H.  G.  Crow  executed 
a  warranty  deed  to  E.  J.  Crow  for  about  1,000 
acres  of  land  in  Douglas  county,  Or.,  which 
is  the  real  subject-matter  of  this  litigation. 

Thereafter  the  firm  of  Marks  &  Co.,  as  cred- 
itors of  H.  G.  Crow,  brought  suit  in  the  cir- 
cuit court  of  that  county  to  set  aside  this 
conveyance  upon  the  ground  that  it  was  a 
fraud- upon  them  as  creditors  of  H.  G.  Crow. 

This  terminated  in  a  final  decree,  rendered 


by  this  court  in  Marks  ft  Co.  v.  H.  G.  Crow  et 
al,  14  Or.  382,  13  Pac  55,  in  which  the  deed 
was  set  aside  for  that  reason,  and  the  prop- 
erty was  subjected  to  a  sale  upon  the  claim 
of  Marks  ft  Co.  and  was  thereafter  sold  to 
E.  J.  Crow,  to  whom  a  sheriff's  deed  was  duly 
executed  September  8,  1887,  and  in  whom  the 
legal  title  has  been  vested  ever  since. 

Claiming,  notwithstanding  such  sale  and 
sheriff's  deed,  that  E.  J.  Crow  continued  to 
hold  the  legal  title  to  the  property  in  trust 
for  the  use  and  benefit  of  him,  H.  G.  Crow 
entered  into  negotiations  with  the  defendant, 
Albert  Abraham,  an  attorney,  with  a  view  of 
bringing  a  suit  against  E.  J.  Crow  for  a  de- 
cree that  he  held  the  legal  title  to  the  proper- 
ty in  trust  for  H.  G.  Crow  and  for  an  ac- 
counting of  the  rents  and  profits. 

As  a  result,  on  September  23,  1906,  H.  G. 
Crow  executed  to  the  defendant,  Albert  Abra- 
ham, his  certain  deed,  combined  with  a  power 
of  attorney,  to  an  undivided  one-third  of  his 
interest  in  the  lands  in  question,  and  con- 
current therewith,  on  the  same  date  and  as  a 
part  thereof,  H.  G.  Crow  and  Albert  Abraham 
entered  Into  another  written  agreement,  from 
which  it  appears: 

"That  whereas  the  said  party  of  the  second 
part  desires  to  commence  suit  against  one  E 
J.  Crow  for  an  accounting  and  to  compel  a  re- 
conveyance and  quieting  of  title  as  to  certain 
lands  mentioned  in  a  certain  trust  deed  and 
power  of  attorney  executed  by  and  between  the 
parties  hereto  of  even  date  herewith,  and  the 
said  party  of  the  second  part  is  without  means 
to  secure  witnesses  and  provide  for  the  ex- 
penses of  the  said  suit  and  for  said  purpose 
and  for  the  purpose  of  paying  attorney  fees 
has  transferred  in  trust  to  the  said  party  of 
the  first  part  an  undivided  one-third  (%)  inter- 
est in  the  said  property  described  therein  to  be 
dealt  with  as  the  said  Albert  Abraham  shall  see 
fit  and  to  retain  to  the  said  Albert  Abraham 
as  he  may  see  fit  to  disburse  the  proceeds 
therefrom  for  the  said  expenses  of  said  suit 
and  attorney's  fees,  and  as  to  the  said  power  of 
attorney  for  the  convenience  of  the  said  par- 
ties to  make  any  transfer  which  it  may  be  ad- 
vantageous to  the  said  parties  should  the  party 
of  the  second  part  herein  desire  to  sell  his  re- 
maining two-thirds  (%)  interest  in  said  prop- 
erty: 

"Now  therefore  it  is  agreed  and  understood 
by  and  between  the  parties  hereto  that  the  said 
Albert  Abraham  is  employed  as  attorney  for 
the  said  party  of  the  second  part  to  commence 
and  prosecute  the  said  suit  and  to  recover  the 
said  lands  from  the  said  E.  J.  Crow  and  to  en- 
force an  accounting  from  him  the  said  E.  3. 
Crow  as  aforesaid  whether  the  same  may  be 
done  by  suit  or  without  suit  and  to  use  his 
best  endeavors  to  that  end  and  to  settle  and 
compromise  any  and  all  matters  between  the 
said  H.  G.  Crow  and  E.  J.  Crow  as  in  the 
best  judgment  of  the  said  Albert  Abraham 
shall  see  fit  and  proper;  and  to  sell,  employ  or 
retain  the  said  one-third  interest  in  said  prop- 
erty above  described  and  the  proceeds  arising 
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therefrom  to  pay  for  his  services  and  the  ex- 
penses of  the  said  suit.  And  it  is  further 
agreed  and  understood  that  in  addition  to  the 
said  interest  in  said  land  so  conveyed  in  trust 
the  said  Albert  Abraham  shall  have  and  retain 
one-third  of  any  moneys  recovered  in  said 
accounting  recovered  by  suit  or  otherwise. 

"And  it  is  agreed  that  the  said  Albert  Abra- 
ham shall  use  his  best  endeavors  and  employ 
his  best  skill  and  talents  as  such  attorney  in 
said  matter  and  hereby  accepts  the  said  employ- 
ment on  said  terms  and  agrees  to  prosecute  the 
same  to  final  determination. 

"And  it  is  agreed  and  understood  that  the 
said  H.  6.  Crow  shall  remain  in  possession  and 
enjoy  the  rents  and  profits  from  all  of  the  said 
lands  until  the  1st  day  of  October,  1910. 

"It  is  agreed  and  understood  by  and  between 
the  parties  hereto  that  the  said  party  of  the 
first  part  shall  not  sell  the  two-thirds  of  the 
said  property  which  belongs  to  the  said  party 
of  the  second  part  unless  be  shall  first  have  the 
consent  of  the  said  party  of  the  second  part, 
but  shall  only  act  as  the  agent  of  the  said  par- 
ty of  the  second  part  under  express  author- 
ity which  is  agreeable  to  the  said  party  of  the 
second  part." 

After  the  execution  of  and  pursuant  to 
those  written  instruments,  H.  Q.  Crow  com- 
menced a  suit  against  E.  J.  Crow  to  have  him 
declared  trustee  of  the  title  for  n.  G.  Crow 
and  for  an  accounting,  in  which  Mr.  Abraham 
appeared  as  one  of  his  attorneys. 

That  suit  resulted  in  a  decree  In  the  lower 
court  in  favor  of  the  plaintiff,  as  prayed 
for  to  his  complaint,  from  which  an  appeal 
was  taken  to  this  court,  and  the  lower  court 
was  reversed,  in  an  exhaustive  opinion  writ- 
ten by  Mr.  Justice  Ramsey,  Crow  v.  Crow,  70 
Or.  534,  139  Pac.  854  on  March  24,  1914,  and 
a  rehearing  was  denied  on  June  2,  1914,  in 
which  it  was  held  and  decreed  that  the  de- 
fendant, E.  J.  Crow,  or  his  successors,  were 
the  owners  of  the  property  in  dispute  and 
that  the  plaintiff,  H.  6.  Crow,  did  not  own 
any  of  the  property  to  dispute  and  was  not 
entitled  to  an  accounting. 

The  instant  action  was  commenced  by  the 
plaintiff,  E.  J.  Crow,  to  recover  from  the  de- 
fendants for  the  value  of  the  use  and  occu- 
pation of  the  lands  which  were  in  controversy 
in  the  suit  and  which  have  been  to  possession 
of  the  defendants  since  the  decree  was  ren- 
dered. 

After  a  trial  in  the  lower  court,  Judgment 
was  rendered  in  favor  of  the  plaintiff  against 
the  defendant  Abraham,  as  trustee,  for 
$566.67,  the  rental  value  for  an  undivided 
two-thirds  interest  in  the  land,  and  against 
him  personally  for  $283.33,  the  rental  value 
of  an  undivided  one-third  interest.  On  ap- 
peal to  this  court  the  Judgment  against  Abra- 
ham, as  executor,  was  affirmed,  and  the  judg- 
ment against  him  personally  for  $283.33  was 
reversed  upon  the  ground  that  "an  error  was 
committed  to  excluding  the  defense  of  ad- 
verse possession  to  an  undivided  one-third  of 
the  real  property,  interposed  by  the  defendant 


on  his  own  behalf,"  and  the  case  was  re- 
manded to  the  lower  court  for  a  retrial  as 
to  the  defendant  Abraham  personally,  con- 
cerning the  rental  for  the  one-third  interest 
which  he  personally  claimed  in  the  land. 

At  the  retrial  there  was  an  agreement  as 
to  the  amount  of  the  rental  value  of  the  in- 
terest which  he  claimed,  and  after  the  testi- 
mony was  all  taken  and  on  motion  of  the 
plaintiff,  the  court  directed  the  jury  to  return 
a  verdict  against  the  defendant  Abraham  per- 
sonally for  that  amount  and  upon  which 
judgment  was  entered,  and  from  which  he  ap- 
peals, assigning  numerous  errors  to  the  ad- 
mission and  rejection  of  evidence  and  the 
sustaining  of  the  motion. 

Albert  Abraham,  of  Roseburg  (J.  O.  Watson 
and  Carl  B.  Wimberly,  both  of  Roseburg,  on 
the  brief),  for  appellant. 

Oliver  P.  Coshow,  of  Roseburg,  for  respond- 
ent. t 

JOHNS,  J.  (after  stating  the  facts  as 
above).  To  defeat  the  action  against  him, 
the  defendant,  Abraham,  claims  title  to  an  un- 
divided one-half  interest  in  the  real  property 
under  his  deed  which  was  executed  Septem- 
ber, 23,  1908,  concurrent  with  the  written  in- 
strument, above  quoted,  which  was  prior  to 
the  suit  of  H.  G.  Crow  v.  E.  J.  Crow,  from 
which  it  appears  that  Mr.  Abraham  was  em- 
ployed to  prosecute  that  suit  and  that  for 
his  services  he  should  receive  an  undivided 
one-third  interest  to  the  lands. 

With  that  as  a  basis,  he  entered  into  an- 
other agreement  with  other  parties,  whose 
names  are  not  disclosed  by  the  record,  by 
which  they  were  to  furnish  the  necessary 
moneys  for  costs  and  expenses,  in  consider- 
ation of  which  they  were  to  receive  one-halt 
of  Abraham's  one-third,  or  an  undivided  one- 
sixth.  It  was  nothing  more  nor  less  than  an 
agreed  contingent  fee.  There  was  no  actual 
money  paid.  Abraham,  as  attorney  for  the 
plaintiff,  had  personal  knowledge  of  all  the 
surrounding  facts  and  circumstances  and  was 
not  an  innocent  purchaser  for  value.  Taking 
and  accepting  his  deed  under  those  conditions, 
he  could  only  acquire  an  undivided  one-third 
interest  to  the  title  of  H.  G.  Crow  as  it  then 
existed.  In  H.  G.  Crow,  and  if  Crow  did  not 
own  the  lands  Abraham  would  not  acquire 
any  title  by  his  deed.  In  the  suit  which  H. 
G.  Crow  brought,  to  which  Mr.  Abraham  was 
one  of  his  attorneys,  it  was  finally  decreed 
that  E.  J.  Crow  was  the  owner  of  the  lands 
and  that  H.  G.  Crow  did  not  have  any  inter- 
est therein  and  was  not  entitled  to  an  ac- 
counting. Under  the  facts  disclosed  in  the 
record,  Mr.  Abraham  could  not  take  or  ac- 
quire any  better,  other,  or  different  title  than 
his  grantor  had  at  the  time  of  its  execution. 

Again,  while  it  is  true  that  H.  G.  Crow 
did  remain  in  possession  of  the  lands  after 
the  final  decree  in  the  suit  was  rendered,  no 
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testimony  was  produced  or  offered  which 
shows,  or  tends  to  show,  that  such  possession 
was  adverse  or  hostile  to  E.  J.  Crow  who 
held  the  record  title. 

The  facts  are  peculiar.  When  the  deed 
from  H.  G.  Crow  to  Abraham  is  construed 
with  the  concurrent  written  agreement  be- 
tween them  and  the  collateral  facts,  the 
whole  transaction  is  an  agreement  for  a 
contingent  fee  which  Abraham  was  to  re- 
ceive in  the  event  that  H.  G.  Crow  won  his 
lawsuit  against  E.  J.  Crow  and  H.  G.  Crow 
lost  his  case  and  the  court  rendered  a  decree 
that  B.  J.  Crow  was  the  owner  of  the  lands. 
Growing  out  of  the  fact  that  H.  G.  Crow  re- 
mained in  actual  possession  of  the  lands  aft- 
er the  decree  was  rendered  and  that  he  should 
pay  for  the  value  of  the  use  and  occupation 
of  same,  plaintiff  commenced  this  instant  case 
and  now  has  a  final  Judgment  against  the 
estate  of  H.  G.  Crow  for  two-thirds  of  the 
rental  value  of  the  lands,  and  Abraham  per- 
sonally seeks  to  defeat  Judgment  against 
him  for  the  other  third  for  the  reason  that 
through  his  deed  from  H.  G.  Crow  he  then 
became  and  is  now  the  owner  of  an  undivided 
one-third  interest  in  the  lands. 

However,  after  that  deed  for  the  one-third 
interest  was  executed,  he  brought  suit,  as  at- 
torney for  H.  G.  Crow  as  plaintiff,  against 
B.  J.  Crow,  to  recover  complete  title  to  all 
of  the  land.  In  other  words,  having  his  own 
deed  to  the  undivided  one-third  of  the  land, 
Mr.  Abraham  brought  a  suit  for  his  client, 
from  whom  he  had  obtained  his  title,  in  which 
his  client  asked  for  a  decree  that  he  was  own- 
er of  all  of  the  land  and  in  which  the  title 
to  all  of  the  land  was  litigated  and  a  decree 
was  rendered  against  his  client,  H.  G.  Crow, 
and  in  favor  of  E.  J.  Crow.  In  legal  effect 
the  defendant,  Abraham,  now  seeks  to  litigate 
the  Identical  question  again  as  to  his  one- 
third  interest. 

If  the  agreement  between  H.  G.  Crow  and 
Abraham  were  for  a  contingent  fee  in  a  per- 
sonal injury  case  In  which  only  a  money 
judgment  could  be  rendered  and  his  client 
failed  to  obtain  any  judgment,  it  would  then 
not  be  contended  that  his  attorney  would  be 
entitled  to  have  or  receive  the  full  or  any 
amount  of  his  contingent  fee.  In  legal  effect 
Mr.  Abraham  by  his  defense  is  now  claiming 
the  full  amount  of  his  contingent  fee  evi- 
denced by  the  deed  from  his  client  for  an 
undivided  one-third  in  the  land.  He  lost  the 
case  for  his  client  which  he  took  on  a  con- 
tingent fee  and  for  which  he  received  his 
deed ;  and  the  plaintiff  now  has  a  judgment 
against  his  client  for  the  rental  value  of  the 
two-thirds  Interest  in  the  land  which  he 
claimed  to  own,  and  in  the  same  action  in 
which  that  Judgment  was  rendered  Mr.  Abra- 
ham now  seeks  to  defend,  under  the  deed 
which  he  received  from  his  client  before  the 


suit  was  brought  to  recover  the  property  for 
his  client  and  which  deed  was  executed  for 
the  purpose  of  bringing  that  identical  suit. 
The  judgment  is  affirmed. 

McBRIDE,  O.  J.,  and  BEAN  and  BEN- 
NETT, JJ.,  concur. 


MONTE SANO  LUMBER  &  MFG.  CO.  v. 
PORTLAND  IRON  WORKS. 

(Supreme  Court  of  Oregon.   Jan.  20,  1920.) 

1.  Tbovkb  and  conversion  <8=>16— Posses- 
sion 18  SUFFICIENT  FBOOF  OF  OWNERSHIP 
AGAINST  ONE  SHOWING  NO  TITLE. 

Actual  possession  of  a  chattel  at. the  time 
of  the  conversion  thereof  is  sufficient  evidence 
of  title,  in  trover  against  one  who  shows  so 
title. 

2.  TBOVEB  AND  CONVEBSION  «=»10— POSSES- 
SION UNDEB  CLAIM  OF  TITLE  OF  LAND  IS 
PBOOF  OF  OWNEBSHIF  OF  MACHINERY  TAKEN 
THEREFROM. 

Possession  of  land,  either  under  title  or  un- 
der claim  of  title,  is  sufficient  proof  in  trover 
of  the  ownership  of  machinery  appurtenant 
thereto  and  taken  therefrom. 

3.  Trover  and  convebsion  <8=>66— Deed  and 
lease  held  sufficient  pboof  of  title  to 

machineby  on  land. 

A  warranty  deed  to  plaintiff  under  which  it 
was  in  possession  and  a  lease  of  the  land  mak- 
ing the  machinery  thereon  the  property  of  the 
lessor  is  sufficient  proof  of  plaintiff's  owner- 
ship of  the  machinery  to  avoid  a  nonsuit. 

4.  Trover  and  conversion  ej=»16— Testi- 
mony THAT  PLAINTIFF  OWNED  "MILL"  18 
EVIDENCE  OF  OWNERSHIP  OF  THE  MACHINERY. 

Testimony  that  plaintiff  owned  the  sawmill 
is  evidence  that  it  owned  the  machinery  therein, 
since  the  term  "mill,"  in  modern  usage,  includes 
various  machines  or  combinations  of  machinery 
(quoting  Words  and  Phrases,  Mill). 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Mill.] 

5.  Trover  and  con  version,  <S=16— Proof  of 

TITLE  FROM  60URCE  TO  LAND  FROM  WHICH 
MACHINERY  WAS  TAKEN  UNNECESSARY. 

To  recover  for  the  conversion  of  machinery 
in  a  sawmill  rested  in  plaintiff  under  a  lease  by 
it  of  the  mill  site,  proof  of  chain  of  title  to  the 
mill  site  from  the  government  is  unnecessary. 

6.  Courts  <8=>7— Troveb  fob  convebsion  of 
mill  machinery  is  transitory. 

An  action  to  recover  for  the  conversion  of 
mill  machinery  by  taking  it  from  the  mill  site 
is  not  an  action  for  damages  to  the  land,  but  is 
transitory,  and  may  be  maintained  in  a  state 
other  than  that  in  which  the  site  is  located. 

7.  Evidence  <8=>207(2)  —  Counsel's  state- 
ment THAT  LEASE  WAS  ASSIGNED  IN  WRITING 
MAY  BE  CONSIDERED. 

The  statement  of  defendant's  attorney  dur- 
ing a  colloquy  in  court  that  a  lease  had  been 
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assigned  in  writing  may  be  considered  by  the 
jury  as  showing;  an  assignment. 

8.  Landlord  and  tenant  «=»231(1)— Proof 
that  stranger  held  under  lease  raises 
presumption  qt  assignment. 

Oral  proof  that  a  corporation,  not  the  lessee, 
took  possession  of  the  leased  property  and  held 
it  under  the  terms  of  the  lease,  installing  the 
machinery  as  agreed  therein,  is  admissible,  and 
raises  the  presumption  of  assignment  of  the 
lease. 

9.  Trover  and  conversion  *=>44—  Measure 
07  damages  is  market  value. 

The  measure  of  damages  for  the  conversion 
of  personal  property  is  the  market  value  of  the 
property  at  the  time  and  place  of  the  conver- 
sion. 

10.  Trover  and  conversion  <S=>06 — Evi- 
dence OF  VALUE  HELD  SUFFICIENT  TO  AVOID 
NONSUIT. 

Testimony  of  two  witnesses  as  to  the  value 
of  the  machinery  converted  held  sufficient  evi- 
dence of  value  to  avoid  a  nonsuit. 

11.  Trover  and  conversion  ®=>44  —  "Rea- 
sonable VALUE,"  "FAIR  CASH  VALUE,"  AND 
"ACTUAL  CASH  VALUE"  ARE  SYNONYMS. 

"Reasonable  value,"  or  "fair  cash  value,"  and 
"actual  cash  value"  are  practically  synonymous 
terms,  and  mean  the  fair  or  reasonable  cash 
price  for  which  the  property  can  be  sold  on  the 
market  (quoting  Words  and  Phrases,  Actual 
Cash  Value). 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Actual  Cash  Value ; 
Fair  Cash  Value;  Reasonable  Value.] 

Department  2. 

Appeal  from  Circuit  Court,  Multnomah 
County ;  W.  N.  Catena,  Judge. 

Action  by  the  Montesano  Lumber  &  Manu- 
facturing Company  against  the  Portland 
Iron  Works.  Judgment  of  nonsuit  at  the 
close  of  plaintiffs  evidence,  and  plaintiff 
appeals.  Reversed  and  remanded  for  a  new 
trial. 

This  Is  an  action  for  the  conversion  of 
personal  property.  At  the  close  of  plaintiffs 
case,  defendant  Interposed  a  motion  for  a 
judgment  of  nonsuit,  which  was  granted. 
The  plaintiff  appeals. 

The  complaint,  after  setting  forth  the  in- 
corporation of  the  plaintiff  and  defendant 
and  the  history  of  the  ownership  and  leasing 
of  a  certain  sawmill  and  sawmill  site  locat- 
ed in  Cbehalis  county,  Wash.,  immediately 
south  of  the  city  of  Montesano,  and  the  for- 
feiture of  such  lease,  alleges  as  follows: 

"That  on  and  prior  to  the  day  of  June, 

1913,  plaintiff,  being  the  owner  in  possession 
of  the  machinery,  tools,  implements,  appliances 
and  personal  property  aforesaid,  the  said  de- 
fendant, acting  by  and  through  its  officers, 
agents,  and  employes,  did  unlawfully  and  wrong- 
fully and  against  the  protests  of  the  said  plain- 
tiff, take  and  remove  from  said  premises  the 
machinery,  tools,  implements,  and  appliances, 


being  the  same  personal  property  which  it,  the 
said  defendant,  had  theretofore  sold  and  de- 
livered to  the  said  Montesano  Mill  Company, 
and  wrongfully  and  unlawfully  converted  the 
same  to  its  own  use  and  continues  so  to  do; 
that  plaintiff  has  demanded  from  the  said  de- 
fendant payment  of  the  value  of  said  personal 
property  so  converted,  but  said  demand  has  been 
refused." 

Plaintiff  also  avers  that  the  personal  prop- 
erty is  reasonably  worth  $7,600,  in  which 
Bum  plaintiff  has  been  damaged.  Attached 
to  the  complaint,  as  an  exhibit,  is  a  copy  of 
the  lease  referred  to. 

The  answer  of  the  defendant  admits  the 
Incorporation  of  the  parties  and  denies  the 
remainder  of  the  complaint.  The  cause  was 
tried  to  the  court  and  a  Jury.  The  testi- 
mony produced  In  behalf  of  plaintiff  tended 
to  show  that  on  May  18-,  1911,  the  Montesano 
Lumber  A  Manufacturing  Company  was  the 
owner  and  in  possession  of  a  sawmill  and 
mill  site  located  near  Montesano,  Wash.,  and 
on  that  date  It  leased  the  premises  and  mill, 
Including  all  buildings  and  machinery,  boom 
works  and  docks,  and  all  property,  both  real 
and  personal,  used  In  connection  therewith, 
excepting  certain  land,  to  J.  W.  Sumrall,  A. 
B.  Crosier,  and  A.  K.  Foss,  for  a  rental  of 
$300  per  month.  The  lease  contained,  among 
other  things,  the  following  agreement: 

"It  is  agreed  that  whereas,  the  said  mill  at 
this  time  needs  new  ■  machinery  and  equipment, 
that  second  parties  shall  furnish,  as  advance 
payment  upon  said  rent,  certain  machinery  and 
equipment,  a  list  of  which  has  this  day  been 
agreed  upon,  which  machinery  and  equipment, 
with  the  cost  of  installation,  shall  not  exceed 
ten  thousand  ($10,000)  dollars,  and  up  to  that 
amount  they  shall  be  allowed  a  credit  upon  the 
rental  to  be  paid  by  them,  but  for  any  machin- 
ery, or  equipment,  or  cost  of  installation  beyond 
that  amount,  then  they  shall  receive  no  credit 
upon  said  rent  due  under  this  lease.  To  entitle 
second  parties  to  said  credit  or  machinery,  equip- 
ment, and  cost  of  installation,  the  first  party 
will  be  consulted  concerning  the  plan,  character, 
and  class  of  the  machinery  furnished  and  in- 
stalled; that  upon  such  installation  the  machin- 
ery and  equipment  so  furnished  shall  be  and 
become  the  property  of  the  lessor,  and  therefor 
the  lessees  shall  receive  credit  at  the  rate  of 
three  hundred  ($300)  dollars  per  month,  which 
shall  be  applied  so  far  as  may  be  towards  the 
advance  payment  of  said  rent." 

The  lease  also  contained  the  following 
stipulation: 

"It  is  agreed  that  the  lessees  shall  not  assign 
this  lease,  nor  any  interest  therein,  and  that  if 
they  sublet  all,  or  any  part  of  said  leased  prem- 
ises, they  shall  then  remain  personally  bound  to 
perform  all  the  conditions  of  this  lease:  Pro- 
vided, however,  that  it  is  understood  that  this 
lease  may  be  assigned  by  the  lessees  to  a  cor- 
poration organized  by  them  for  the  purpose  of 
operating  the  said  mill,  in  which  event  tie  said 
corporation  shall  be  liable  to  keep  and  perform 
all  the  conditions  of  this  lease." 


4ts»For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Number  «d  Digests  and  Indexes 
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The  lease  farther  provided  that,  If  the 
'  lessees  make  default  In  any  of  the  terms  or 
conditions  of  the  lease,  then  the  lessor  might 
terminate  the  lease  without  further  notice, 
and  thereupon  be  entitled  to  the  immediate 
possession  of  the  leased  property  together 
with  all  betterments,  improvements,  machin- 
ery, and  equipment  added  by  the  lessees,  "or 
the  corporation  succeeding  to  their  interests, 
or  by  any  person  acting  under  them." 

The  testimony  of  George  W.  Ninemlre  pur- 
ported to  show  the  following  facts  and  circum- 
stances: A  short  time  after  the  execution  of 
the  lease,  the  mill  property  was  turned  over 
to  a  new  concern  by  the  name  of  Montesano 
Mill  Company,  in  conformity  with  the  agree- 
ment In  the  lease.  The  Mill  Company  took 
possession  of  the  plant,  installed  new  ma- 
chinery, and  operated  the  mill  about  six 
months,  pursuant  to  the  terms  of  the  lease, 
and  recognized  the  plaintiff  as  its  landlord. 
In  June,  1913,  the  lease  having  been  forfeit- 
ed and  the  plaintiff  having  entered  into  pos- 
session of  the  mill  property;  it  was  the  owner 
and  in  possession  of  the  mill  and  mill  prop- 
erty, including  all  of  the  machinery  that 
had  been  Installed  by  the  Montesano  Mill 
Company.  While  the  plaintiff  was  the  owner 
and  in  possession  of  the  property,  including 
the  machinery  in  question,  the  defendant  en- 
tered upon  the  premises,  and  against  the 
protest  of  plaintiff  removed  the  machinery, 
which  was  of  the  "reasonable  value"  of 
$8,500.  A  deed  of  the  mill  site  from  certain 
parties  to  plaintiff  was  introduced  in  evi- 
dence. 

Wirt  Minor,  of  Portland  (Bridges  &  Brue- 
ner,  of  Aberdeen,  Wash.,  and  Teal,  Minor  & 
Winfree,  of  Portland,  on  the  briefs),  for  ap- 
pellant. 

O.  A.  Neal,  of  Portland  (Wilson,  Neal  & 
Rossman,  of  Portland,  on  the  briefs),  for 
respondent. 

BEAN,  J.  (after  stating  the  facts  as  above). 
It  is  contended  on  behalf  of  defendant,  in 
support  of  the  nonsuit,  that  the  plaintiff 
failed  to  prove  that  the  lease  was  assigned  in 
writing  to  the  Montesano  Mill  Company,  and 
also  failed  to  prove  the  ownership  of  the  per- 
sonal property  alleged  to  have  been  converted 
in  the  manner  set  forth  in  the  complaint. 
No  testimony  was  introduced  in  behalf  of 
defendant. 

[1,2]  It  is  laid  down  as  a  rule  that,  in  an 
action  of  trover  and  conversion,  possession  of 
the  personal  property  is  prima  facie  evidence 
of  title,  and  conversion  may  be  inferred  from 
the  taking  of  property  and  neglect  to  return 
it  38  Cyc.  2077.  Evidence  which  raises  a 
necessary  Implication  of  ownership  will,  if 
.  not  restricted  or  disputed,  sustain  a  verdict 
for  plaintiff.  Actual  possession  of  a  chattel, 
at  the  time  of  the  conversion  thereof,  is  suffi- 
cient evidence  of  title  in  trover  against  one 
who  shows  no  title;  and  possession  of  land, 
either  under  a  title  or  a  claim  of  title  is  suffi- 


cient proof  of  ownership  in  an  action  for 
the  conversion  of  crops,  or  timber,  or  ma- 
chinery appurtenant  to  the  land,  which  is 
asported.  38  Cyc.  2085,  2086;  Harvey  v. 
Lidvall,  48  Or.  558,  561,  87  Pac.  895;  Dodge 
v.  Irvlngton  Land*  Co.,  158  Ala.  91,  48  South. 
383,  22  L.  R.  A.  (N.  S.)  1100,  1102  ;  Cottrell 
v.  Pickering,  32  Utah,  62, 88  Pac.  696,  10  L.  R. 
A.  (N.  S.)  404,  408;  Spurlock  v.  Port  Town- 
send  Southern  Ry.  Co.,  13  Wash.  29,  30,  31, 
42  Pac.  520;  Dicus  v.  Major,  72  Wash.  398, 
401,  402,  130  Pac.  474;  Hutchinson  v,  Per- 
ley,  4  Cal.  33,  60  Am.  Dec.  578. 

[3]  The  deed  of  the  mill  premises  of  F.  I*. 
Carr  et  al.  to  the  plaintiff,  the  Montesano 
Lumber  &  Manufacturing  Company,  intro- 
duced in  evidence  by  plaintiff,  coupled  with 
evidence  tending  to  show  the  possession  of 
plaintiff  thereunder,  together  with  the  lease. 
Which  was  in  the  nature  of  a  bill  of  sale  of 
the  machinery  to  the  plaintiff,  was  proof  of 
title  and  ownership  of  such  land  and  per- 
sonal property.  Cottrell  v.  Pickering,  32 
Utah,  62,  88  Pac.  696, 10  L.  R.  A.  (N.  S.)  404, 
408;  Dodge  v.  Land  Co.,  158  Ala.  91,  48 
South.  383,  22  L.  R.  A.  (N.  S.)  1100,  and  note. 

It  is  stated  in  28  Am.  &  Eng.  Ency.  Law 
(2d  Ed.)  674: 

"It  is  very  generally  recognized  that  the  pos- 
session of  chattels,  conferring,  as  it  does,  title 
good  as  against  every  one  but  the  true  owner, 
will  enable  the  person  in  possession  to'  maintain 
trover  therefor  against  a  wrongdoer,  who  takes 
the  chattels  from  his  possession  and  wrongfully 
converts  them,  and  the  wrongdoer  cannot  set 
up  the  title  of  the  true  owner  in  defense  to  the 
action,  or  even  in  mitigation  of  damages." 

This  court  approved  this  statement  in 
Harvey  v.  Lidvall,  48  Or.  558,  at  page  561,  87 

Pac.  895. 

[4]  The  testimony  of  the  president  of  the 
plaintiff  company  indicated  that  the  plaintiff 
had  a  sawmill,  and  also  owned  the  mill  site 
and  was  in  possession  thereof ;  that  it  never 
parted  with  the  title  thereto.  In  5  Words 
and  Phrases,  4506,  we  find: 

"The  term  'mill,'  in  modern  usage,  includes 
various  machines  or  combinations  of  machinery, 
as  cotton  mills,  fulling  mills,  powder  mills,  etc." 

There  can  be  little  question  but  that  the 
witness  of  plaintiff,  in  referring  to  the  own- 
ership and  possession  of  the  sawmill,  intend- 
ed to  say  that  the  plaintiff  was  the  owner 
and  in  possession  of  the  machinery  which 
constituted  the  sawmill,  and  that  the  jury 
would  have  so  understood  his  testimony. 
This  is  Illustrated  in  the  cross-examination 
of  the  witness  by  counsel  for  defendant, 
when  the  inquiry  was  made: 

"Q.  Now,  Mr.  Ninemire,  was  this  mill  dis- 
mantled afterwards?  Did  it  ever  run  after  the 
machinery  was  removed?  A.  Never  did. 

"Q.  The  remainder  of  the  machinery  was  re- 
moved? A.  Yes. 

"Q.  It  was  dismantled?  A.  Yes. 

"Q.  It  is  not  a  sawmill  now?  A.  No." 
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[S]  The  personal  property,  or  mill  ma- 
chinery, described  in  the  complaint,  is  the 
gravamen  of  this  action,  and  not  the  real 
estate  upon  which  the  same  was  located  at 
the  time  it  was  removed  by  the  defendant. 
Therefore  it  would  be  superfluous  to  require 
the  plaintiff  to  prove  a  chain  of  title  to  the 
land  embraced  in  the  mill  site  from  the 
government  to  the  plaintiff,  as  suggested  by 
counsel  for  defendant. 

[6]  Another  point  contended  for  by  de- 
fendant is  that  the  action  involves  damages 
to  real  property  located  in  the  state  of  Wash- 
ington, and  is  a  local  action,  and  the  court 
therefore  had  no  Jurisdiction.  The  following 
authorities  apply  to  both  of  the  last  ques- 
tions mentioned. 

This  controversy  between  plaintiff  and  de- 
fendant was  previously  before  this  court  in 
another  form,  in  the  case  of  Montesano  Co. 
v.  Portland  Iron  Works,  78  Or.  53,  152  Pac. 
244.  The  court  dismissed  the  case  on  the 
ground  that  the  suit  was  one  to  recover  dam- 
ages to  real  estate,  and  was  therefore  local, 
and  would  have  to  be  brought  in  the  state 
where  the  real  estate  was.  This  court, 
speaking  of  the  identical  machinery  said: 

"The  purport  of  the  lease  is  that  the  lessee 
-shall  pay  $300  per  month  as  rent  for  the  mill, 
that  $10,000  shall  be  paid  in  advance  in  ma- 
chinery and  equipment  to  consist  of  certain 
articles  specified  in  the  lease,  and  that  upon  the 
installation  of  such  machinery  and  equipment 
it  shall  be  and  become  the  property  of  the  lessor. 
*  *  *  The  consideration  paid  was  the  giving 
■of  the  lease  and  putting  the  lessee  into  posses- 
sion of  a  valuable  mill.  So  far,  then,  plaintiff 
has  shown  a  right  to  recover  damages  unless  de- 
fendant's contention  that  this  is  an  action  to 
recover  for  injuries  to  real  property  has  been 
sustained.  »  •  *  We  do  not  wish  to  be  un- 
derstood as  holding  that  the  plaintiff  cannot 
recover  in  the  courts  of  this  state  in  an  action 
for  the  trover  and  conversion  of  the  machinery 
removed.  We  think  the  better  authorities  indi- 
•cate  that  it  can." 

An  action  for  trover  and  conversion  of 
machinery,  fixtures,  trees,  or  other  property 
taken  from  real  estate,  may  be  maintained 
In  a  state  other  than  the  one  in  which  the 
real  estate  Is  located,  on  the  theory  that  the 
machinery,  fixtures,  trees,  etc.,  after  removal 
are  personal  property.  The  present  case  is 
a  transitory  action.  Tyson  v.  McGulneas,  25 
Wis.  656 ;  Riley  v.  Boston,  11  Cush.  (Mass.) 
11 ;  Forsyth  v.  Wells,  41  Pa.  291,  80  Am.  Dec. 
617;  Wright  v.  Guier,  9  Watta  (Pa.)  172,  3d 
Am.  Dec.  108.  A  late  case  on  the  subject.  Is 
Brady  v.  Brady,  44  L.  R.  A.  (N.  S.)  279  (161 
N.  C.  324,  77  S.  E.  235),  where  the  syllabus 
reads: 

"An  action  to  recover  the  proceeds  of  timber 
wrongfully  severed  from  real  estate  is  transitory 
and  may  be  brought  in  the  courts  of  a  state 
•other  than  that  where  the  land  is  located." 


The  cases  cited  In  defendant's  orief,  in 
support  of  the  argument  that  the  case  Is 
local,  are  not  in  point. 

[7]  Defendant  urges  that,  in  order  for 
plaintiff  to  prove  ownership  of  the  personal 
property  involved  herein,  it  must  show, 
among  other  things,  that  the  lease  was  as- 
signed by  the  lessees  to  the  Montesano  Mill 
Company.  Mr.  Nlnemire  testified,  in  effect, 
that  the  lease  and  mill  property  were  turned 
over  to  the  Montesano  Mill  Company.  He 
did  not  know  whether  the  assignment  was  in 
writing  or  not.  In  view  of  the  following 
statement  made  by  counsel  for  defendant, 
upon  the  trial  of  the  case,  it  would  seem 
there  was  little  controversy  upon  this  point. 
We  find  in  the  record  the  following  inquiry 
by  Counsel  for  plaintiff  and  answer  by  coun- 
sel for  defendant: 

"Mr.  Bridges:  *  *  *  I  would  like  to  ask 
counsel  if,  in  the  trial  of  this  case  before,  coun- 
sel didn't  admit  in  the  records  that  this  lease 
had  been  assigned  and  was  owned  by  the  Monte- 
sano Mill  Company. 

"Mr.  Wilson:  I  want  to  answer  that  I  did; 
and  I  want  to  -  say  right  there  I  robbed  my 
client.  This  assignment  it  in  writing,  I  have  a 
copy  of  it  in  my  finger*,  and  he  knows  where  I 
got  it,  and  he  was  present  and  saw  it. 

"Mr.  Neal:  This  assignment  of  the  lease  was 
made  by  Fobs,  Crosier,  and  another  man  to  the 
Montesano  Mill  Company." 

[•]  We  see  no  reason  why  the  jury  snould 
not  consider  the  part  of  the  statement  of 
counsel  for  defendant  which  we  have  under- 
scored. There  appeared  to  be  no  issue  as  to 
the  form  of  the  assignment.  However,  plain- 
tiff could  prove  orally  that  the  Montesano 
Mill  Company  took  possession  of  the  prop- 
erty, and  held  possession  under  the  terms  of 
the  lease,  and  in  compliance  with  the  lease 
Installed  the  machinery  in  question,  and 
recognized  the  plaintiff  as  the  lessor.  Dick- 
inson Co.  v.  Fitterling,  69  Minn.  162,  71  N. 
W.  1030,  at  page  1031.  Where  leased  prop- 
erty is  found  In  the  possession  of  one  other 
than  the  lessee,  the  presumption  is  that  the 
occupant  Is  an  assignee.  Welde  v.  St.  Paul 
Boom  Co.,  92  Minn.  76,  99  N.  W.  421,  at  page 
422;  EMing  v.  Fuyleln,  2  Mo.  App.  252; 
Bedford  v.  Terhune,  30  N.  f.  458,  86  Am. 
Dec.  394.  See  note  in  52  L.  R.  A.  (N.  S.) 
986.  This  court,  in  the  case  of  Leadbetter 
v.  Pewtherer,  61  Or.  168,  121  Pac.  799,  Ann. 
Cas.  1914B;  464,  held  that  where  a  person, 
other  than  the  lessee,  is  shown  to  be  In 
possession  of  leased  premises,  paying  .rent 
therefor,  the  law  will  presume  that  the  lease 
has  been  assigned  to  him.  Moreover,  the 
lease  contains  the  provision  that  upon  de- 
fault of  any  of  the  terms  of  the  lease  the 
lessor1 — 

"shall  thereupon  be  entitled  to  the  immediate 
possession  of  the  leased  property,  together  with 
all  betterments,  improvements,  machinery,  and 
equipment  added  by  the  lessees,  or  the  corpora- 
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tion  succeeding  to  their  interests,  or  by  any 
person  acting  under  them." 

The  testimony  tended  to  show  that  the 
Montesano  Mill  Company  entered  into  pos- 
session of  the  mill  property,  and  accepted 
the  lease  and  performed  some  of  the  condi- 
tions thereof,  and  we  hold  there  was  some 
evidence  of  the  assignment  of  the  lease. 

[9]  Defendant  contends  there  was  no  evi- 
dence to  prove  the  market  value  of  the  ma- 
chinery. With  this  we  are  unable  to  agree. 
The  general  rule  for  the  measure  of  damages 
for  conversion  of  personal  property  is  the 
market  value  of  the  property  at  the  time  and 
place  of  conversion.  Swank  v.  Elwert,  55 
Or.  487,  105  Pac.  901. 

[10]  The  testimony  as  to  the  value  of  the 
machinery  was  given  by  the  witnesses  George 
N.  Ninemire  and  L.  H.  Potter.  The  testi- 
mony of  Mr.  Ninemire  on  the  subject  is  in 
part  as  follows: 

"Q.  Do  you  know  the  value  of  machinery  of 
that  character?  A.  I  do.  *  *  * 

"Q.  Are  you  acquainted,  and  were  you  ac- 
quainted at  the  time,  with  the'  value  of  machin- 
ery such  as  the  machinery  involved  here?  A.  I 
was  building  a  sawmill  and  buying  machinery 
all  over  the  country, 

"Mr.  Neal:  It  is  a  question  as  to  what  the 
market  value  of  the  machinery  was  at  the  par- 
ticular time  and  place.  •  *  * 

"Q.  Get  at  the  value  of  machinery,  tools,  and 
implements  which  they  removed  from  this  prop- 
erty, not  what  they  put  in.  They  might  have 
put  in  more  or  less.  A.  It  was  worth  about 
$3,500;  that  is,  taking  the  machinery  second- 
hand, as  it  was  after  it  was  taken  out.  That  is 
not  the  first  cost  of  it.  It  was  worth  more 
money." 

Mr.  Potter  testified,  substantially,  as  fol- 
lows: That  he  bad  lived  in  Montesano  for 
6  years;  that  be  was  a  master  mechanic  of 
the  construction  of  mills,  and  had  been  en- 
gaged in  that  line  of  work  for  21  years; 
that  be  was  acquainted  with  the  plant  of 
the  Montesano  Lumber  &  Manufacturing 
Company,  in  Montesano.  He  was  then  asked: 

"Q.  Did  you  know  the  property  which  was 
taken  out  of  the  Montesano  Lumber  &  Manufac- 
turing Company  by  some  people  along  in  June, 
1913?  A.  I  could  not  say  exactly  for  the 
year.  *  *  • 

"Q.  Did  you  see  the  property,  and  know  what 
was  taken  out?  A.  Yes;  I  know  the  machin- 
ery. 

"Q.  Did  you  at  the  time  know  the  reasonable 
value  of  the  machinery?  Answer  that  'Yes'  or 
'No.' " 

After  objection,  and  some  discussion  by 
counsel,  the  witness  continued: 


"A.  Price  of  property  on  the  ground?  *  *  • 
"Q.  I  want  to  know  whether  at  the  time  you 
were  acquainted  generally  with  mill  machinery? 
A.  Yes.  •  *  * 

"Q.  I  will  ask  you  to  state  what  was  the 
reasonable  value  of  the  machinery  which  was 
at  this  time  taken  out  of  this  Montesano  Lumber 
&  Manufacturing  plant,  basing  the  value  im- 
mediately after  the  property  was  taken  out  of 
the  mill,  and  while  it  was  on  the  wharf  or  in 
the  vicinity  of  the  mill  at  Montesano?  A. 
Thirty-five  hundred  dollars." 

The  witnesses  evidently  referred  to  the 
market  value  of  the  personal  property.  All 
of  this  testimony  was  introduced  over  the 
objections  and  exceptions  of  counsel  for 
defendant. 

[11]  "Reasonable  value,"  or  "fair  cash 
value,"  and  "actual  cash  value"  are  practi- 
cally synonymous  terms.  In  Words  and 
Phrases,  page  152,  we  find: 

"The  actual  cash  value  of  the  property  is  the 
price  it  will  bring  in  a  fair  market,  after  fair 
and  reasonable  efforts  have  been  made  to  find  a 
purchaser  who  will  give  the  highest  price.  The 
actual  cash  value,  then,  is  the  fair  or  reasonable 
cash  price  for  which  the  property  can  be  sold 
in  the  market." 

The  general  rule  Is  stated  In  38  Cyc.  2092, 
thus: 

"In  trover,  the  measure  of  damages  is  the 
fair  reasonable  value  of  the  property  converted, 
which  will  be  presumed  to  be  either  what  it  was 
worth  on  the  market,  irrespective  of  the  price 
paid  for  it,  or  the  amount  it  was  subsequently 
sold  for,  or  what  it  was  actually  worth  if  it 
had  no  market  value." 

We  think  the  objection  of  the  defendant 
would  go  to  the  weight  of  the  testimony  and 
not  to  the  competency  thereof.  The  testi- 
mony relating  to  the  value  was  not  restrict- 
ed to  the  value  of  the  machinery  for  the 
purpose  used,  as  in  Swank  v.  Elwert,  65  Or. 
487,  105  Pac.  901,  relied  upon  by  defendant 
We  conclude  there  was  some  competent  evi- 
dence as  to  damages  to  be  submitted  to  the 
jury,  add  that  the  ^testimony  on  behalf  of 
plaintiff  was  sufficient  to  make  a  prima 
facie  case,  entitling  plaintiff  to  some  amount 
as  damages.  It  was  error  to  sustain  the 
motion  for  a  nonsuit. 

The  judgment  of  the  lower  court  will  be 
reversed,  and  the  cause  remanded  for  a  new 
trial. 

McBRIDE,  C.  J.,  and  HARRIS  and  BEN- 
NETT, JJ.,  concur. 
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(Supreme  Court  of  Utah.   Dec.  9,  1919 
Application  for  Rehearing, 
Jan.  3,  1920.) 


On 


1.  Municipal  corporations  «J=»863— CONSTI- 
TUTIONAL LIMIT  OF  INDEBTEDNESS  DOES  NOT 
PROHIBIT  PAYMENT  AFTER  EXPIRATION  OF 
TEAS. 

Const,  art.  14,  §  3,  limiting  indebtedness 
of  municipal  corporations,  inhibits  only  the 
creation  of  indebtedness  in  excess  of  the  reve- 
nue for  the  current  year,  and  does  not  relate 
to  the  time  of  payment,  and  if  the  amount  of 
the  indebtedness  is  limited  to  the  revenue  of 
the  current  year,  there  is  no  objection  to  pro- 
viding for  payment  after  the  year  expires. 

2.  Municipal  cobpobations  «=>863  — Word 
"taxes,"  in  Constitution,  limiting  in- 
debtedness, construed  to  mean  bevenue. 

Although  Const,  art.  14,  §  3,  provides  that 
no  debt  in  excess  of  "taxes"  for  the  current 
year  shall  be  created  by  any  county  or  subdi- 
vision thereof,  the  word  "revenue"  conveys  the 
meaning  intended,  and  the  limit  of  indebted- 
ness of  a  municipal  corporation  is  not  exceed- 
ed unless  in  excess  of  the  potential  revenues 
for  the  current  year,  from  whatever  source  ob- 
tainable. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Tax.] 

3.  Municipal  corporations  ®=»272  —  Mu- 
nicipal power  lines  mat  be  constructed 
beyond  boundary  for  purpose  of  selling 
surplus  power. 

Under  Comp.  Laws  1917,  §  570x2,  a  city 
has  the  power  to  establish  an  electric  light 
plant  and  transmission  lines  and  provide  for 
the  proper  necessities  of  a  rapidly  increasing 
population,  and  where  it  has  a  large  surplus 
of  power  it  may  legitimately  run  a  transmis- 
sion line  beyond  its  boundaries  to  a  nearby 
city  and  sell  such  surplus  power. 

4.  Municipal  corporations  <S=>878— Ultra 
vibes  acts  in  borrowing  money  not  val- 
idated, BECAUSE  PROFITABLE. 

Where  a  municipal  corporation  exceeds  its 
powers  and  borrows  money,  the  fact  that  the 
illegal  exercise  of  the  power  resulted  in  a  prof- 
itable investment  would  be  no  answer  to  the 
defense  of  ultra  vires,  for  cities  are  not  or- 
ganized primarily  for  the  purpose  of  engaging 
in  commercial  enterprises,  however  profitable 
they  may  appear,  or  even  prove  to  be. 

5.  Municipal  corporations  <S=>878— Ultra 

VIRES  NOT  DEFENSE  TO  ACTION  TO  RECOVER 
LOAN  FOR  CORPORATE  PURPOSE. 

Where  money  was  borrowed  for  a  corpo- 
rate purpose,  and  was  profitably  and  judicially 
expended,  and  the  city  and  its  inhabitants  de- 
rived substantial  benefits  therefrom,  and  con- 
tinue to  derive  benefits,  the  city  will  not  be 
permitted,  under  the  plea  of  ultra  vires,  to  es- 
cape liability,  although  the  transaction  was  not 
in  all  respects  regular  and  in  strict  accordance 
with  law. 
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6.  Appeal  and  error  <&= 835(3)  —  Diagram 
presented  first  on  rehearing  not  part 
of  evidence. 
Where  the  record  shows  that  a  diagram 
was  made  by  a  witness  during  the  trial  and 
was  admitted  as  an  exhibit,  but  the  exhibit  was 
not  brought  up  on  appeal,  and  there  is  nothing 
in  the  record  to  indicate  what  the  exhibit  pur- 
ported to  show,  a  sketch  drawn  and  offered  for 
the  first  time  on  application  for  rehearing  can- 
not be  considered  as  evidence. 


Appeal  from  District  Court,  Salt  Lake 
County ;  Wm.  H.  Bramel,  Judge. 

Action  by  James  A.  Muir  against  Murray 
City.  Judgment  for  plaintiff,  and  defendant 
appeals.  Affirmed. 

David  W.  Moffat,  of  Murray,  for  appellant. 
H.  V.  Van  Pelt,  of  Salt  Lake  City,  for 
respondent. 

THURMAN,  J.  Plaintiff  brought  this 
action  to  recover  the  amount  due  on  a  cer- 
tain written  agreement  entered  into  by  the 
parties  March  20,  1914.  The  agreement  pro- 
vided for  a  loan  by  plaintiff  to  defendant 
in  the  sum  of  $1,200,  payable  in  four  annual 
installments,  evidenced  by  four  promissory 
notes  as  follows:  $369  payable  in  one  year, 
$334  in  two  years,  $336  In  three  years,  and 
$318  in  four  years.  The  said  sum  $1,200  was 
paid  to  defendant,  and  the  notes  executed 
in  accordance  with  the  agreement  It  is 
alleged  in  the  complaint  that  the  money  was 
used  by  defendant  for  corporate  purposes. 
The  interest  on  the  loan  is  included  in  the 
amounts  above  stated.  The  defendant  paid 
the  first  two  Installments  when  due,  and  re- 
fused to  pay  the  third  and  fourth,  on  the 
alleged  ground  that  the  defendant  had  no 
power  to  contract  the  indebtedness. 

Two  causes  of  action  are  alleged — the 
first,  to  recover  on  one  of  the  promissory 
notes ;  the  second,  on  the  written  agreement 
for  the  entire  balance  due.  It  will  not  be 
necessary  to  consider  the  first  cause  of  action. 
The  case  was  tried  to  the  court  without  a 
jury.  Judgment  .was  rendered  for  plaintiff, 
and  defendant  appeals. 

The  record  discloses  the  facts  to  be :  That 
the  defendant  city  is  a  populous  and  progres- 
sive community  in  Salt  Lake  county,  and 
that  its  population  is  rapidly  increasing; 
that  in  the  year  1913  it  was  engaged  in  the 
business  of  planning  for  and  constructing 
an  electric  light  plant  for  the  purpose  of  fur- 
nishing light  to  the  city  and  its  inhabitants, 
and  to  that  end,  in  the  year  last  mentioned, 
was  seeking  to  acquire,  by  negotiation,  pur- 
chase, or  otherwise,  certain  water  rights 
in  Little  Cottonwood  creek  for  power  pur- 
poses ;  that  in  the  course  of  its  investigation 
as  to  the  supply  of  water  and  its  sufficiency 
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for  the  purpose  it  ascertained  that  one  Louis 
E.  Despain  and  wife  were  the  owners  of  a 
small  electric  plant  near  the  month  of  Little 
Cottonwood  canyon,  and,  for  the  operation  of 
said  plant,  were  the  owners  of  and  using 
the  flow  of  5  second  feet  of  the  waters  of 
said  creek;  that  the  use  of  said  .water  at 
the  point  where  used  interfered  with  the 
plans  of  defendant  city  and  prevented  it 
from  acquiring  a  right  to  use  the  quantity 
of  water  it  deemed  necessary  in  view  of  its 
prospective  growth  and  probable  increase  of 
population;  that  in  order  to  secure  the  right 
of  said  Despain  and  wife,  defendant  procured 
from  them  a  grant  of  their  right  to  said 
5  second  feet  of  water  upon  divers  con- 
siderations and  conditions.  One  of  the  con- 
ditions was  that,  'whenever  it  became  nec- 
essary for  the  city's  purpose  to  use  all 
of  the  water  required  by  it,  Including  that 
purchased  from  Despain  and  wife,  it  would 
then  furnish  to  them  5%  kilowatts  continu- 
ously at  the  point  where  they  had  theretofore 
developed  and  used  it  in  the  operation  of 
their  electric  plant. 

The  record  also  discloses  the  fact  that  the 
defendant,  having  secured  its  right  to  the 
use  of  water  for  power  purposes,  constructed 
a  plant  and  transmission  line,  and  put  the 
same  into  operation;  that  it  had  considerably 
,  more  power  than  was  necessary  for  its  pres- 
ent needs,  and  at  all  times  there  was  a 
large  surplus  for  which  there  was  no  pres- 
ent demand;  that  for  the  purpose  of  sup- 
plying Despain  with  the  power  it  was  obli- 
gated to  furnish  under  the  terms  of  the  con- 
tract or  grant  above  referred  to,  and  for 
the  further  .purpose  of  beneficially  disposing 
of  its  surplus  power,  in  1914  it  conceived  the 
idea  of  constructing  a  branch  transmission 
line  a  mile  or  a  mile  and  a  quarter  in  length 
to  what  Is  known  as  the  town  or  settlement  of 
Granite,  situated  a  distance  of  about  7  miles 
beyond  the  boundary  lines  of  defendant  city ; 
that  for  the  purpose  of  constructing  said 
line,  and  in  order  to  raise  the  money  therefor, 
it  entered  into  the  contract  heretofore  re- 
ferred to,  for  the  nonperformance  of  which 
this  action  was  brought;  that  plaintiff  was 
cognizant  of  the  purpose  for  .which  the  money 
was  borrowed.  The  evidence  further  shows 
that  by  the  construction  and  operation  of  said 
transmission  line  to  Granite  the  defendant 
was  not  only  thereby  enabled  to  discharge 
its  obligation  to  Despain  to  furnish  him  the 
power  stipulated  in  the  grant  by  which  he 
conveyed  his  right  to  defendant,  but  defend- 
ant was  also  enabled  to  derive,  and  does  de- 
rive therefrom,  revenue  to  such  an  extent 
as  to  render  the  transaction  a  profitable, 
investment. 

Appellant  contends,  first,  that  the  city  had 
no  power  to  create  an  indebtedness  and 
make  it  payable  from  year  to  year  except 
by  the  issuance  of  bonds  or  lawful  warrants 
second,  that  the  city  had  no  power  to  con- 


struct an  electric  transmission  line  beyond 
its'  boundary  lines  for  the  purpose  of  sup- 
plying another  community  with  electric  light. 

[1]  1.  In  support  of  its  first  proposition  ap- 
pellant quotes'  from  the  state  Constitution 
(article  14,  §  3)  as  follows : 

"No  debt  in  excess  of  the  taxes  for  the  cur- 
rent year  shall  be  created  by  any  county  or 
subdivision  thereof,  or  by  any  school  district 
therein,  or  by  any  city,  town  or  village,  or 
any  subdivision  thereof  in  this  state,  unless 
the  proposition  to  create  such  debt  shall  have 
been  submitted  to  a  vote  of  such  qualified 
electors  as  shall  have  paid  a  property  tax 
therein,  in  the  year  preceding  such  election, 
and  a  majority  of  those  voting  thereon  shall 
have  voted  in  favor  of  incurring  such  debt/' 

This  section  of  the  Constitution  undoubt- 
edly prohibits  a  municipality  from  creat- 
ing an  Indebtedness  in  excess  of  the  revenue 
for  the  current  year  unless  the  proposition 
Is  submitted  to  a  vote  of  the  qualified  electors 
and  approved  by  a  majority  thereof.  But  the 
inhibition  only  goes  to  the  question  of  ex- 
cess amount  and  not  to  the  time  of  pay- 
ment If  the  amount  of  the  indebtedness 
is  limited  to  the  revenue  of  the  current  year, 
we  know  of  no  constitutional  objection  to 
providing  for  payment  after  the  year  expires. 
In  the  instant  case  there  is  no  substantial 
evidence  as  to  whether  or  not  the  debt 
created  was  within  the  revenue  of  the  cur- 
rent year.  It  is  true  one  witness  testified 
that  at  the  time  the  debt  was  created  the 
bond  money  was  exhausted  and  there  was 
no  other  available  revenue.  Just  what  this 
language  implies  as  relates  to  the  question 
under  review  is  not  at  all  clear.  It  may 
imply  simply  that  there  was  no  money  on 
hand,  no  cash  in  the  treasury  against  which 
warrants  could  be  drawn — that  is,  no  fund 
Immediately  available.  For  aught  that  ap- 
pears in  the  evidence  the  potential  revenue 
of  the  city,  such  as  uncollected  taxes,  current 
license  fees,  fines,  and  other  sources  of  rev- 
enue, may  have  been  amply  sufficient  to  cover 
the  indebtedness  in  question,  and  If  such 
was  the  case  the  creation  of  the  indebted- 
ness was  not  prohibited  by  the  Constitution. 

[2]  Notwithstanding  the  section  of  the  Con- 
stitution above  quoted  uses  the  .word  "taxes," 
instead  of  the  word  "revenue,"  we  are  in- 
clined to  the  view  that  the  word  "revenue" 
conveys  the  meaning  intended.  It  is  hardly 
possible  to  conceive  that  the  members  of  the 
constitutional  convention  intended  anything 
other  than  that  the  city,  in  creating  an  in- 
debtedness without  submitting  It  to  the  elect- 
orate, should  keep  within  the  revenue  of 
the  current  year.  Many  reasons  exist  in 
favor  of  such  an  interpretation,  and,  so 
far  as  we  can  see,  there  are  none  against  it 
We  do  not  understand  that  council  for  ap- 
pellant holds  a  contrary  view.  Indeed,  we 
feel  Justified  in  assuming  that  as  to  the  in- 
terpretation adopted  by  us  counsel  is  in  full 
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accord.  In  connection  with  his  quotation 
from  the  Constitution  he  also  quotes  the 
following  language  from  28  Cyc.  at  page  1540: 

"  'Pay  as  you  go'  expresses  a  municipal  rule, 
prevailing  in  some  states,  that  annual  expen- 
ditures must  be  restricted  to  annual  revenue, 
of  which  every  person  contracting  with  the  mu- 
nicipal corporation  must '  take  notice  at  his 
peril;  but  'income  and  revenue*  includes  sums 
coming  into  the  municipality  from  other  sourc- 
es than  taxation." 

It  Is  not  necessary  to  further  discuss  this 
phase  of  the  case.  The  contention  of  the  city 
that  it  had  no  power  to  create  the  debt  In  ques- 
tion, on  the  ground  that  it  exceeded  the  limit 
fixed  by  the  constitutional  provision  quoted, 
should  not  prevail,  In  the  absence  of  proof 
that  the  debt  was  in  excess  of  the  potential 
revenues  for  the  current  year  from  whatever 
source  the  revenue  was  legitimately  obtain- 
able. Having  failed  to  make  such  proof, 
its  contention  in  this  regard  Is  without  merit. 

[S,  4]  2.  Under  its  second  proposition  ap- 
pellant Insists  that,  inasmuch  as  the  purpose 
of  the  Indebtedness  was  to  raise  funds  to 
construct  an  electric  transmission  line  to 
furnish  power  to  a  community  7  miles  or 
more  beyond  the  municipal  boundaries  of  de- 
fendant city,  therefore  the  creation  of  the 
debt  was  ultra  vires,  and  the  defendant  not 
liable  therefor.  Neither  the  ethics  nor  the 
morality  of  this  contention  need  be  consider- 
ed. If  the  city  had  no  power  to  create  the  in- 
debtedness, and  there  were  nothing  In  the 
case  to  relieve  It  from  the  hardship  some- 
times resulting  from  the  defense  of  ultra 
vires,  the  city  would  not  only  be  justified 
In  setttlng  up  the  defense,  but  it  might  be- 
come Its  bounden  duty  so  to  do.  In  such 
case  the  fact  that  the  illegal  exercise  of  the 
power  resulted  in  a  profitable  investment 
would  be  no  answer  to  the  defense  of  ultra 
vires,  for  cities  are  not  organized  primarily 
for  the  purpose  of  engaging  in  commercial 
enterprises,  however  profitable  they  may  ap- 
pear or  even  prove  to  be.  But  In  determining 
the  rights  of  the  parties  litigant  in  this,  as 
in  every  case  that  comes  before  the  court, 
our  duty  is  to  find,  if  possible,  the  control- 
ling facts  and  principles  involved.  If  we 
rightly  consider  these,  we  cannot  go  far 
astray.  In  the  case  at  bar  the  city  had  the 
power  to  establish  an  electric  light  plant  and 
transmission  line,  beyond  Its  boundaries,  If 
necessary,  for  the  purpose  of  supplying  light 
for  itself  and  Inhabitants.  Comp.  Laws  Utah 
1917,  §  570x2.  It  had  the  power  to  pur- 
chase water  rights  for  that  purpose,  and  pay 
In  cash  or  by  furnishing  power  in  exchange 
therefor.  City  of  Colorado  Springs  v.  Col- 
orado City,  42  Colo.  75,  94  Pac.  316. 

If  it  became  necessary  to  furnish  power, 
Instead  of  payment  In  cash,  as  shown  by 
the  record  in  the  present  case,  then  it  had 
the  right  to  deliver  that  power  at  the  point 
agreed  upon  la  the  contract,  whether  that 


point  be  within  or  without  the  city.  In 
constructing  its  works  and  obtaining  its  pow- 
er, it  was  its  duty  to  pay  due  regard  to  the 
future,  and  provide  for  the  probable  neces- 
sities of  a  rapidly  increasing  population. 
In  such  case  it  could  not  but  happen,  as  It 
did  happen  in  the  present  case,  that  when 
the  works  were  completed  and  put  Into 
operation  the  city  found  it  had  a  large  sur- 
plus of  power  over "  and  above  all  present 
demands,  or  probable  demands  for  many 
years  to  come.  In  these  circumstances,  what 
did  defendant  do?  It  sought  for  customers 
to  take  its'  surplus.  It  was  unable  to  -find 
a  sufficient  number.  Inasmuch  as  It  was 
compelled  to  furnish  a  certain  quantity  of 
power  to  Despain  in  exchange  for  his  rights, 
It  concluded  to  extend  the  line  on  to  Granite, 
which  afforded  a  paying  market  for  a  small 
portion  of  its  surplus.  This  the  city  did, 
and  in  doing  so  found  it  necessary  to  borrow 
the  money  and  create  the  indebtedness  which 
constitutes  the  subject-matter  of  the  present 
action.  The  investment  proved  to  be  a  profit- 
able one,  and  while,  as  before  stated,  cities 
are  not  organized  primarily  as  profit-making 
concerns,  yet  when  it  is  Incidental,  as  in  the 
instant  case,  to  a  proper  exercise  of  its  le- 
gitimate powers,  the  making  of  the  enterprise 
a  profitable  one  was  highly  commendable. 
This  view  is  sustained  by  many  well-consid- 
ered cases  which  have  been  called  to  our  at- 
tention. City  of  Henderson  v.  Young,  119 
Ky.  224,  83  S.'  W.  583,  a  Kentucky  case, 
Is  exactly  in  point  The  third  paragraph  of 
the  syllabi  reads  as  follows : 

"Ky.  St.  1903,  §  3290,  aubsec.  5,  authorizing 
cities  of  the  third  class  to  provide  'the  city  and 
the  inhabitants  thereof  with  light,  etc.,  does 
not  prohibit  the  city  from  extending  its  elec- 
tric light  service  to  points  without  the  city 
limits,  where  it  can  do  so  with  very  -  little 
additional  expense,  and  in  such  a  way  as  to  re- 
sult in  advantage  to  the  city  and  its  inhabit- 
ants." 

The  following  authorities  are  to  the  same 
effect:  Rogers  v.  City  of  Wickliffe,  94  S.  W. 
24;  MiUigan  v.  Miles  City  et  al.,  61  Mont 
374,  153  Pac.  276,  L.  R.  A.  1916C,  395 ;  Pike's 
Peak  Power  Co.  v.  City  of  Colorado  Springs, 
105  Fed.  1,  44  C.  C.  A.  333 ;  Colorado  Springs 
v.  Colorado  City,  42  Colo.  75,  94  Pac.  316; 
McQuillin,  Mun.  Corps.  §  1800.  Many  other 
cases  are  cited  by  respondent  having  more 
or  less  bearing  upon  the  question  of  ultra 
vires.  The  foregoing,  In  our  opinion,  are 
sufficient  to  Indicate  what  the  law  Is  In  a 
case  of  this  kind. 

On  the  question  of  ultra  vires  appellant 
cites  and  relies  on  Dillon,  Mun.  Corps.  §{ 
89  and  312 ;  State  v.  Post  Astoria,  79  Or.  1, 
154  Pac.  399 ;  Farwell  v.  City  of  Seattle  et 
al.,  43  Wash.  141,  86  Pac.  217,  10  Ann.  Cas. 
130 ;  In  re  Town  of  Woolley,  75  Wash.  206, 
134  Pac.  825 ;  28  Cyc.  266.   These  cases  and 


Digitized  by 


Google 


436 


188  PACIFIC  EEPOETEB 


(Utah 


authorities  are  readily  distinguishable  from 
the  case  at  bar,  and  need  not  be  reviewed 
at  length.  Each  of  them  is  controlled  by 
local  statute,  and  In  that  connection  It  is 
pertinent  to  remark  that  perhaps  no  state  in 
the  Union  confers  greater  powers  upon  its 
municipal  corporations  than  does  the  state 
of  Utah.  See,  specially,  Comp.  Laws  Utah 
1917,  {  570x2,  heretofore  cited,  relating  to 
the  power  of  cities  to  purchase,  hold,  and 
dispose  of  property  real  and  personal  within 
or  without  their  corporate  boundaries. 

[I]  In  view  of  the  facts  and  circumstances 
disclosed  by  the  record  in  this  case  and 
the  law  applicable  thereto,  the  court  can 
arrive  at  no  other  conclusion  than  that  the 
defendant  is  legally  liable  for  the  debt  in 
question.  The  money  was  borrowed  for  a 
corporate  purpose.  It  was  profitably  and 
judiciously  expended,  and  the  city  and  Its 
inhabitants  have  already  derived,  and  In 
years  to  come  will  continue  to  derive,  sub- 
stantial benefits  therefrom.  In  these  circum- 
stances, even  if  the  transaction  were  not  in 
all  respects  regular  and  in  strict  accordance 
with  law,  this  court  does  not  feel  authorized 
to  say  that  the  defendant  should  be  per- 
mitted under  the  plea  of  ultra  vires  to  escape 
its  liability.  Turner  v.  Cruezen,  70  Iowa,  202, 
30  N.  W.  483;  Natchez  v.  Mallery,  54  Miss. 
499;  Grand  Island  Gas  Co.  v.  West,  28  Neb. 
852,  45  N.  W.  242;  Chapman  v.  County  of 
Douglas,  107  U.  S.  348,  2  Sup.  Ct.  62,  27  L, 
Ed.  378;  Laird  Norton  Yards  v.  City  of 
Rochester,  117  Minn.  114;  134  N.  W.  644,  41 
L.  R.  A.  (N.  S.)  473;  Long  v.  Lemoyne  Bor- 
ough, 222  Pa.  311,  71  Atl.  211,  21  L.  R.  A. 
(N.  S.)  474. 

The  judgment  is  affirmed,  at  appellant's 
cost. 

CORFMAN,  C.  J.,  and  FRICK,  WEBER, 
and  GIDEON,  JJ.,  concur. 

On  Application  for  Rehearing. 

THURMAN,  J.  [«]  On  application  for  re- 
hearing appellant  insists  that  the  court 
assume  there  was  some  connection  between 
the  transmission  line  to  Despaln  and  the 
line  to  Granite,  while,  as  contended  by  ap- 
pellant, there  is  no  connection  whatever.  In 
support  of  the  contention  appellant  appends 
to  its  application  a  sketch  made  by  its  engi- 


neer, purporting  to  show  that  there  is  no 
connection  between  the  two  lines.  The  sketch 
was  made  since  the  opinion  was  handed 
down,  and  is  now  brought  to  our  attention 
for  the  first  time.  The  record  indicates  that 
something  purporting  to  be  a  diagram  of 
the  premises,  made  by  a  .witness  daring  the 
trial,  was  admitted  as  an  exhibit;  but  the 
exhibit  was  not  brought  up  on  appeal,  nor  is 
there  anything  in  the  record  to  indicate  what 
the  exhibit  purported  to  show.  In  these, 
circumstances  the  sketch  offered  cannot  be 
considered  as  evidence. 

The  record,  without  the  sketch,  does  not 
show  that  the  lines  were  disconnected.  On 
the  other  hand,  there  is  evidence  tending  to 
show  that,  as  the  line  had  to  be  constructed 
for  the  benefit  of  Despain,  It  was  a  saving 
of  expense  to  construct  the  Granite  line. 
However,  the  question  of  the  relation  of  the 
two  lines  to  each  other  was  not  a  controlling 
factor  in  our  opinion.  The  evidence,  without 
conflict,  disclosed  the  fact  that  the  city,  In 
constructing  its  plant,  with  a  view  to  its 
future  needs,  acquired  a  large  surplus  of 
power  for  which  it  had  no  present  use ;  that 
it  endeavored  to  find  customers  for  its  sur- 
plus among  its  own  inhabitants,  but  was 
unable  to  do  so.  It  then  conceived  the  Idea 
of  disposing  of  it  to  customers  outside  its 
boundary  lines.  The  people  of  Granite  de- 
sired, and  could  use,  a  portion  of  the  power 
that  was  going  to  waste.  .The  power  could 
be  supplied  at  a  comparatively  small  expense, 
and  property  which  was  being  wasted  pat  to 
beneficial  use.  The  money  was  borrowed,  the 
line  constructed,  and  the  uncontradicted  evi- 
dence shows  that  the  city  has  been  greatly 
benefited  by  the  transaction.  The  city,  for 
its  own  benefit,  has  had  the  profitable  use 
of  the  plaintiff's  money  ever  since  the  line 
was  completed.  It  would  be  Inequitable,  in 
the  strongest  sense  of  the  word,  for  the  city 
in  these  circumstances  to  longer  withhold 
from  plaintiff  that  which  is  justly  due.  In- 
stead of  further  struggling  to  defeat  plain- 
tiff's claim,  it-  ought  to  feel  gratified  to 
know  that  a  way  can  he  found  by  which  it  is 
enabled  to  pay  its  honest  debts. 

Rehearing  denied. 

CORFMAN,  O.  J.,  and  FRICK,  WEBER, 
and  GIDEON,  JJ.,  concur. 
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THOMAS  v.  JOHNSON.    (No.  3385.) 
(Supreme  Court  of  Utah.    Dec  80,  1919.) 

1.  VENDOR  AND  PURCHASES  «J=»18(3)— TENDER 
OF  PBICE  NOT  REQUIRED  WHERE  VENDOR. 
REPUDIATES  CONTRACT. 

Under  an  option  for  the  sole  of  land  provid- 
ing that,  if  the  optionee  should  offer  to  comply 
with  the  terms  of  payment,  the  optionor  would 
convey  and  furnish  an  abstract,  a  tender  of  the 
price  by  the  optionee  was  unnecessary  where  he 
offered  to  proceed  with  the  agreement,  and  the 
optionor,  instead  of  furnishing  an  abstract,  repu- 
diated the  contract  and  said  there  was  no  con- 
tract, i 

2.  Vendor  and  purchaser  <8=>18(1)— Nomi- 
nal CONSIDERATION  TOR  OPTION  SUFFICIENT. 

One  dollar  is  an  adequate  consideration  for 
an  option  to  purchase  land  .if  the  consideration 
for  the  purchase  of  the  land  is  adequate. 

3.  S'PECIFIO  PERFORMANCE  «=»28(3)  —  OPTION 
SUFFICIENTLY  DEFINITE  REGARDING  TIME  OF 
PAYMENT. 

An  option  to  purchase  land  providing  that 
one-fourth  of  the  price  should  be  paid  in  cash, 
one-fourth  on  or  before  a  specified  date,  and 
"balance  ten  years  time  at  8  per  cent,  per  an- 
num," was  sufficiently  definite  as  to  the  time  of 
payment  of  principal  and  interest  to  justify 
specific  performance. 

4.  Specific  performance  <8=»28(2) — Option 
not  fatally  uncertain. 

• 

An  option  to  purchase  land  providing  for 
the  transfer  of  title  subject  only  to  such  liens 
and  incumbrances  as  were  to  be  assumed  im- 
plied some  form  of  security,  and  was  not  too 
indefinite  to  be  specifically  enforced  in  the  ab- 
sence of  any  showing  that  the  security  contem- 
plated was  inadequate. 

Appeal  from  District  Court,  Utah  County ; 
A.  B.  Morgan,  Judge. 

Action  by  P.  P.  Thomas  against  Lars  A. 
Johnson.  From  a  judgment  tor  defendant, 
plaintiff  appeals.   Reversed,  with  directions. 

Ellas  Hansen,  of  Spanish  Fork,  for  appel- 
lant 

Dickson,  Ellis,  Lucas  A  Adamson,  of  Salt 
Lake  City,  and  M.  R.  Straw,  of  Provo,  for  re- 
spondent. 

WEBER,  J.  On  April  13, 1917,  the  defend- 
ant, Lars  A.  Johnson,  wbo  Is  tile  respondent 
here,  gave  to  P.  P.  Thomas,  appellant,  a  writ- 
ten option  for  the  purchase  of  certain  land  in 
Utah  county.  The  material  portions  of  the 
option  read  as  follows: 

"In  consideration  of  $1.00  paid  to  me  by  P. 
P.  Thomas,  the  receipt  of  which  is  hereby  ac- 
knowledged, and  for  other  valuable  considera- 
tions, Lars  A.  Johnson,  the  undersigned,  hereby 
gives  and  grants  to  P.  P.  Thomas  and  his  as- 

1  Pool  t.  Motter,  186  Pae.  714;  Cnmmlngi  v.  Nlel- 
«m,  42  Utah,  1».  U>  Pae.  CU;  Obrecht  v.  Land  ft 
Water  Co.,  44  Utah,  270,  140  Pac.  117. 
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signs,  the  exclusive  right  to  purchase  at  his  or 
their  option,  the  following  described  property: 
[Describing  the  property]— for  the  sum  of  $6,- 
600.00,  less  the  amount  paid  for  this  option. 
The  terms  of  the  payment  to  be  as  follows:  % 
cash,  %  on  or  before  December  15,  1917,  bal- 
ance 10  years'  time  at  8  per  cent,  per  an- 
num. •  *  * 

"And  if  the  said  P.  P.  Thomas  *  *  *  shall 
comply  or  offer  to  comply  with  the  terms  of 
payment  above  specified,  or  any  other  terms 
which  I  may  hereafter  agree  to  accept,  I  agree 
to  convey  and  transfer  said  property  to  said  P. 
P.  Thomas  or  such  grantee  as  he  might  desig- 
nate, by  warranty  deed  signed  by  myself  and  my 
wife,  and  any  other  person  then  having  any 
estate  in  said  land  and  to  furnish  at  my  expense 
a  certified  abstract,  showing  a  marketable  title 
vesting  in  the  grantor  to  be  named  in  said  deed 
at  the  date  of  transfer,  subject  only  to  such 
liens  and  incumbrances  as  are  under  the  terms 
of  payment  to  be  assumed  by  the  grantee,  and 
in  case  said  title  shall  be  defective  in  any  way, 
I  agree  to  perfect  the  same  at  my  expense. 
It  is  understood  that  this  option  may  be  exer- 
cised by  P.  P.  Thomas  or  his  assigns  at  any 
time  on  or  before  37  days  from  the  date  hereof, 
or  at  any  time  thereafter  and  before  10  days' 
written  notice  of  intention  to  terminate  shall 
have  been  given." 


Suit  was  later  brought  by  appellant  in  the 
district  court  of  Utah  county  tor  the  speciflc 
enforcement  of  the  contract  above  set  forth, 
and  issues  were  joined  by  the  parties  to  the 
suit.  At  the  trial  an  advisory  jury  was  Im- 
paneled. After  producing  testimony  as  to  the 
execution  and  delivery  of  the  option  contract, 
and  after  placing  the  contract  in  evidence, 
appellant  testified  that  he  met  Johnson,  the 
respondent,  at  the  latter's  farm  on  May  19, 
1917.  Regarding  a  conversation  between 
them  at  that  time  and  place,  Thomas  testi- 
fied: 

"I  said  I  was  ready  to  make  the  payment,  and 
that,  if  he  would  go  with  me  to  a  place  of  a 
notary  public  and  fix  up  the  papers,  I  was 
ready  to  go  through  with  my  part  of  the  deal. 
*  *  *  I  stated  that  I  was  ready  to  make  pay- 
ment of  the  portion  that  was  due  according  to 
the  contract.  Johnson  stated  that  he  refused 
to  let  me  have  that  land ;  that  he  did  not  con- 
sider there  was  a  contract  I  said  I  was  ready 
and  willing  to  pay." 

When  the  witness  was  asked  whether  he 
had  the  money  to  pay,  he  stated  he  had  it  in 
the  bank.  A  Question  as  to  which  bank  he 
bad  his  money  in  was  objected  to  as  incompe- 
tent irrelevant  and  immaterial,  and  the 
court  held  that  an  actual  tender  of  the  first 
installment  on  the  purchase  price  was  neces- 
sary under  the  contract;  that  one-fourth  of 
the  purchase  price  must  under  the  contract 
be  offered  In  actual  cash  within  37  days  from 
the  date  of  the  contract.  To  this  ruling  an 
exception  was  duly  taken.  Thomas  further 
testified  that,  in  company  with  others,  he  saw 
Johnson  on  November  2,  1917,  and  he  was 
then  asked  by  his  counsel  to  state  what  oc- 
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curred  at  that  time.  The  question  was  ob- 
jected to  as  Incompetent  and  irrelevant,  and 
as  referring  to  a  written  offer  made  Novem- 
ber 2,  19J.7,  and  being  under  paragraphs  3 
and  7  of  the  complaint.  The  paragraphs  of 
the  complaint  referred  to  in  the  objection  are 
In  substance,  as  follows:  That  the  defendant 
(Johnson)  failed  to  furnish  the  abstract  for 
the  property  as  he  had  agreed,  and  on  No- 
vember 2,  1917,  the  plaintiff  served  upon  de- 
fendant a  written  notice  to  the  effect  that 
plaintiff  accepted  the  option  to  purchase,  and 
that  he  was  ready  to  proceed  with  the  deal 
and  make  the  first  payment  provided  for  in 
the  option  contract;  that  at  the  said  time 
and  place  plaintiff  tendered  to  and  attempted 
to  give  to  the  defendant  as  the  first  payment 
the  sum  of  $1,625,  which  money  the  defend- 
ant refused  to  accept ;  that  the  defendant  on 
said  date  refused  to  perform  his  part  of  the 
contract,  and  has  ever  since  refused,  failed, 
and  neglected  to  perform,  although  the  plain- 
tiff has  at  all  times  been,  and  now  is  ready, 
willing,  and  able  to  pay  the  money  provided 
for  under  the  terms  and  conditions  of  said 
contract ;  and  that  the  plaintiff  offered  and 
tendered  into  court  the  sum  of  $3,250,  the 
same  being  one-half  the  purchase  price  of 
said  land,  and  asks  to  be  allowed  to  pay 
said  sum  into  court  to  be  applied  upon  the 
purchase  price  of  the  said  land  upon  the  de- 
fendant's compliance  with  the  terms  and  con- 
ditions of  the  contract. 

The  objection  was  sustained  by  the  court 
and  exception  reserved.  It  was  then  stipu- 
lated in  open  court: 

"That  Elias  Hansen,  who  on  the  19th  day  of 
May,  1917,  was  the  attorney  for  P.  P.  Thomas, 
and  who  accompanied  P.  P.  Thomas  at  the 
time  the  written  offer  was  made,  talked  with 
Mr.  Lars  A.  Johnson  and  requested  that  he 
comply  with  the  contract,  and  that  Lars  A. 
Johnson  told  Elias  Hansen  at  that  time  that  he 
would  not  and  could  not  convey  this  property, 
because  his  brother,  John  Johnson,  had  an  in- 
terest in  the  property,  and  that  he,  John  John- 
son, would  not  consent  to  this  contract,  and 
that  R.  L.  Howard  would  testify,  if  permitted, 
that  on  April  13,  1917,  at  the  time  the  alleged 
option  was  made,  Lars  A.  Johnson  stated  to 
P.  P.  Thomas,  in  the  presence  of  R.  L.  Howard, 
that  he  was  the  absolute  owner  of  the  100 
acres." 

The  Jury  was  then  discharged,  and  the 
court  ordered  the  cause  dismissed. 

The  court  did  not  determine  the  issue  of 
fact  as  to  whether  or  not  the  respondent  ever 
made,  executed,  and  delivered  the  option  con- 
tract. Among  other  findings,  the  court  found 
that  the  respondent  never  tendered  perform- 
ance to  appellant,  and  that  appellant  accept- 
ed and  acquiesced  in  respondent's  renuncia- 
tion of  the  contract.  Two  questions  are 
therefore  raised  by  tbis  appeal:  (1)  Was  it 
necessary  for  appellant  to  make  an  actual 
and  physical  tender  of  the  first  payment  on 
the  contract?    (2)  After  the  option  contract 


was  renounced  by  respondent  was  the  renun- 
ciation ratified  by  appellant? 

[1]  It  will  be  observed  that,  according  to 
the  undisputed  evidence,  appellant  offered  to 
comply  with  the  terms  of  the  contract,  and 
that  respondent  then  and  there  denied  the  ex- 
istence of  the  alleged  contract.  Appellant 
did  exactly  that  for  which  the  contract  pro- 
vided. The  proper  course  for  the  parties  to 
pursue  was  for  appellant  to  express  his  will- 
ingness and  readiness  to  proceed  w)th  the 
agreement,  or,  in  the  language  of  the  con- 
tract, to  "comply  or  offer  to  comply  with  the 
terms  of  payment  above  specified,"  and  it 
then  became  the  duty  of  respondent  to  fur- 
nish an  abstract  of  title,  and,  upon  receiving 
the  abstract  of  title,  the  payment  of  the  pur- 
chase money  and  delivery  of  the  deed  were 
to  be  concurrent.  Why  should  appellant 
have  made  an  actual  tender  of  the  first  In- 
stallment of  the  purchase  money  when  John- 
son had  furnished  no  abstract  of  title  to  his 
land  and  had  repudiated  his  contract  and 
stated  there  was  no  contract?-  After  that 
announcement  by  Johnson,  a  tender  by  the 
appellant  would  have  been  an  Idle  ceremony. 
The  law  never  compels  a  person  to  do  that 
which  is  Tain  or  useless.  Pool  v.  Motter,  185 
Pac.  714,  decided  this  term ;  Cummlngs  et 
ux.  v.  Nielson  et  al.,  42  Utah,  169,  129  Pac. 
619 ;  Obrecht  v.  Land  &  Water  Co.,  44  Utah, 
270,  140  Pac.  117. 

The  court's  finding  that  the  renunciation  of 
the  contract  was  assented  to  and  ratified  by 
appellant  Is  unsupported  by  any  evidence. 
It  may  be  that  upon  a  full  hearing  such  a 
conclusion  would  be  proper,  but  under  the 
present  meager  and  fragmentary  record  it  is 
not  Justified. 

Other  questions  are  discussed  In  the  briefs 
of  counsel.  These  were  not  raised  in  the 
trial  court,  but,  as  the  cause  will  probably  be 
tried  again,  we  shall  briefly  refer  to  them. 

[2]  It  is  contended  by  respondent  that  $1 
is  an  inadequate  consideration  for  the  op- 
tion ;  that  to  tie  up  land  worth'  $6,000  for 
the  time  provided  for  in  the  option  is  an  in- 
equity so  manifest,  so  strong,  and  so  gross  as 
to  shock  the  conscience  of  the  chancellor. 

According  to  the  weight  of  authority,  a 
nominal  consideration  for  an  option  is  suffi- 
cient. Miller  v.  Klmmel  (Okl.)  184  Pac. 
762;  Smith  v.  Bangham,  156  Cal.  339,  104 
Pac.  689,  28  L.  R.  A.  (N.  S.)  523 ;  25  R.  C.  L. 
§  37,  p.  237;  James,  Option  Contracts,  §  326. 
If  the  consideration  for  the  purchase  of  the 
property  is  adequate,  the  consideration  for 
the  option  to  purchase,  however  small,  is 
binding.  To  hold  otherwise  would  be  to  de- 
stroy the  efficacy  of  contracts  that  are  made 
daily  in  the  course  of  real  estate,  mining,  and 
other  business  pursuits.  Mathews  Slate  Co. 
v.  New  Empire  Co.  (C.  C.)  122  Fed.  972. 

[S,  4]  It  is  urged  by  respondent's  counsel 
that  the'  contract  is  so  vague  and  uncertain 
regarding  the  deferred  payments  that  appel- 
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lant  Is  not  entitled  to  specific  performance. 
It  is  expressly  stated  In  the  contract  when 
the  balance  of  the  purchase  price  shall  be 
payable,  and  that  is  In  ten  years  from  date. 
The  time  of  payment  of  interest  is  sufficient- 
ly definite.  While  no  security  is  specified, 
the  contract  says  that  the  title  to  be  trans- 
ferred shall  be  "subject  only  to  such  liens 
and  Incumbrances  as  are  under  the  terms  of 
payment  to  be  assumed  by  grantee."  In  con- 
struing the  meaning  and  effect  of  the  option 
contract,  we  have  no  right  to  assume  that  the 
words  just  quoted  shall  have  no  meaning  or 
effect.  They  evidently  mean  either  that  liens 
or  incumbrances  on  the  property  were  in  ex- 
istence at  the  very  time  the  option  was  exe- 
cuted or  that  such  liens  or  Incumbrances 
might  be  placed  thereon  by  respondent  be- 
fore or  at  the  time  of  making  the  deed.  In 
any  event  the  words  quoted  certainly  contem- 
plate some  form  of  security,  and  if  the  se- 
curity contemplated  was  so  inadequate  as  to 
render  the  transaction  inequitable  and  unen- 
forceable, it  was  incumbent  upon  respondent 
to  establish*  the  fact  to  the  satisfaction  of  the 
court.  Inadequacy  of  security  is  not  made  an 
issue  in  the  pleadings;  the  evidence  offered 
by  appellant  does  not  disclose  it.  Under 
these  circumstances  it  was  manifestly  un- 
fair to  appellant  to  dismiss  the  action  with- 
out hearing  all  the  evidence. 

For  the  reason  that  the  record  shows  that 
respondent  renounced  and  repudiated  the 
contract,  and  thereby  waived  any  tender,  if 
the  same  was  required  under  the  contract,  at 
the  time  appellant  offered  compliance  with 
its  terms,  and  because  the  record  does  not 
contain  any  evidence  to  establish  that  appel- 
lant acquiesced  in  respondent's  renunciation 
of  the  option,  judgment  is  reversed,  and  the 
district  court  is  directed  to  vacate  its  find- 
ings of  fact  and  conclusions  of  law  and  grant 
a  new  trial.   Costs  of  appeal  to  appellant 

CORFMAN,  C.  J.,  and  FRICK,  GIDEON, 
and  THURMAN,  JJ.,  concur. 


RICHARDS  v.  PALACE  LAUNDRY  CO. 
(No.  3309.) 

(Supreme  Court  of  Utah.    Dec.  24,  1919.) 

1.  Municipal  cobpobations  <8=>705(2)— All 
vehicles  have  equal  bights  on  streets. 

Comp.  Laws  1917,  {{  3978,  3985,  are  merely 
declaratory  of  the  law  of  the  road;  and,  in 
the  absence  of  a  regulating  ordinance,  all 
vehicles  including  automobiles  and  bicycles, 
have  equal  rights  on  the  streets. 

2.  Municipal  cobpobations  «J=>705(2)— Lia- 
bility FOB  INJUBT  TO  BICYCLE  BIDEB  OH 
WRONG  SIDE  OF  STREET. 

Though  when  street  or  highway  is  not 
used  by  others  one  may  drive  on  any  part 


thereof,  yet,  when  a  traveler  on  bicycle  passes 
from  the  right  to  the  left  of  the  center  of  the 
street  he  loses  some  of  his  rights,  and  may 
not  be  heard  to  complain  of  the  conduct  of 
those  who  are  on  the  proper  side  of  the  street 
to  the  same  extent  as  though  he  also  were  on 
the  proper  side. 

3.  Municipal  cobpobations  «j=»705(2)— 
Driver  of  automobile  hay  assume 
that  one  approaching  on  bicycle  from 
opposite  direction  will  continue  on 
proper  side  of  street. 

Where  one  operating  his  vehicle  on  proper 
side  of  the  street  makes  a  survey  of  condition 
of  the  street  ahead  and  observes  no  one  com- 
ing on  his  side  of  the  street,  but  sees  one 
coming  toward  him  on  the  opposite  side  of  the 
street,  he  may  assume  that  such  person  will 
continue  on  the  opposite  side.* 

4.  Municipal  cobpobations  €=»705(1) — Care 
of  auto  driver  approaching  intersec- 
TION. 

A  greater  degree  of  care  is  required  of 
driver  of  automobile  in  approaching  intersec- 
tions than  betwjeen  street  crossings. 

5.  Municipal  cobpobations  *=»705(1)— 
Driver  of  automobile  must  exebcise 
"ordinary  and  reasonable  care." 

The  care  and  vigilance  required  of  one 
operating  an  automobile  on  city  streets  must 
always  measure  up  to  the  standard  required  by 
law,  which  is  to  exercise  "ordinary  and  reason- 
able care,"  which  is  that  degree  of  care  which 
the  circumstances  and  surroundings  require 
and  which  is  commensurate  with  the  danger 
that  may  be  encountered. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Ordinary 
Care.] 

6.  Municipal  corporations  «=»706(2)— 
Drives  of  autotruck  not  required  to 
maintain  lookout  for  vehicles  on  op- 
posite side  of  streets. 

Driver  of  defendant's  autotruck  on  proper 
side  of  street  (Comp.  Laws  1917,  f  3978),  and 
not  on  or  near  a  crossing,  could  relax  his 
vigilance,  and  was  not  bound  to  maintain  a 
constant  lookout  for  any  one  approaching  on 
the  opposite  side  of  the  street.* 

7.  Municipal  cobpobations  <8=>706(2)— Acts 
of  negligence  of  automobile  driver  not 
pleaded  cannot  be  pboven. 

In  action  for  injuries  due  to  plaintiff  being 
thrown  from  his  bicycle  in  front  of  defendant's 
approaching  autotruck,  no  act  of  negligence  not 
charged  could  be  legally  proven. 

8.  Negligence    <j=»83— Presumption  that 

PERILOUS  CONDITION  WHICH  OUGHT  TO  HAVE 
BEEN  DISCOVERED  WAS  DISCOVERED. 

Where  one  owing  duty  to  maintain  a  look- 
out could  in  the  exercise  of  ordinary  care  and 
vigilance  have  discovered  the  perilous  situation 
of  plaintiff  in  time  to  have  averted  injury, 


1  Barker  v.  Savas,  172  Pac.  672. 
•Palmer  v.  Railroad,  34  Utah.  484,  485,  98  Pac.  688. 
16  Ann.  Cas.  229. 


<*=>For  other  ease*  sea  same  topic  and  KEY-NUMBUR  In  all  Key-Numberad  Digests  and  lodexe* 


Digitized  by 


Google 


440 


186  PACIFIC  REPORTER 


(Utah 


the  law  presumes  that  he  saw  what  he  ought 
to  have  seen,  and  actual  discovery  is  not  neces- 
sary.* 

9.  Municipal  cobpobations  «=»706(3)— 
Presumption  is  against  bicycle  rider  on 
wrong  side  of  street. 

While  plaintiff  thrown  from  his  bicycle  to 
wrong  side  of  street  in  front  of  approaching 
autotruck  was  not  a  trespasser,  yet  the  fact 
that  he  was  on  the  wrong  side  of  the  street 
when  he  was  injured  created  a  presumption 
against  him. 

10.  Municipal  corporations  «=»705(10)— 
Driver  op  autotruck  not  liable  under 
last  clear  chance  doctrine. 

Since  driver  of  autotruck  on  proper  side 
of  street  did  not  owe  plaintiff  approaching  on 
a  bicycle  on  opposite  side  of  street  the  duty 
of  constant  lookout,  the  plaintiff  to  make  out 
a  case  under  the  last  clear  chance  doctrine, 
must  show  more  than  that  autotruck  could  have 
been  stopped  or  turned  aside  within  a  distance 
of  10  to  15  feet  after  plaintiff  was  thrown 
from  his  bicycle  in  front  of  the  truck. 

11.  Municipal  cobpobations  «3=»706(3)— 
Plaintiff  thrown  from  bicycle  in  front 
of  approaching  autotruck  not  entitled 
to  recover. 

In  action  for  injuries  due  to  plaintiff  being 
thrown  from  bis  bicycle  in  front  of  defendant's 
approaching  autotruck,  there  being  a  presump- 
tion .  of  a  clear  roadway  in  favor  of  driver, 
plaintiff,  to  recover  under  the  doctrine  of  dis- 
covered peril,  must  prove  some  positive  act 
constituting  negligence,  and  cannot  recover  on 
proof  alone  that,  if  driver  had  maintained  a 
constant  lookout,  he  could  have>  discovered 
-  plaintiff's  peril  in  time  to  have  avoided  the 
accident. 

12.  Municipal  corporations  <g=»706(3)— 
Plaintiff  injured  by  autotruck  had 
burden  of  showing  negligence. 

In  action  for  injuries  due  to  plaintiff  being 
thrown  from  his  bicycle  in  front  of  defendant's 
approaching  autotruck,  plaintiff  had  burden  of 
showing  negligence. 

13.  Constitutional  law  oj=»70(l)— Legisla- 
ture •  NOT  COUBTS  TO  REGULATE  USE  OF 
AUTOMOBILES. 

If  more  stringent  regulations  are  required 
for  use  of  motor  vehicles  on  the  streets,  it  is 
the  duty  of  the  Legislature,  and  not  courts,  to 
provide  the  remedy  and  to  impose  the  required 
regulations. 

Appeal  from  District  Court,  Salt  Lake 
County ;  J.  Louis  Brown,  Judge. 

Action  by  Leo  N.  Richards  against  the  Pal- 
ace Laundry  Company.  Judgment  dismissing 
action,  and  plaintiff  appeals.  Affirmed. 

Hutchinson  &  Hutchinson  and  Walton  & 
Walton,  all  of  Salt  Lake  City,  for  appellant 

M.  E.  Wilson,  of  Salt  Lake  City,  for  re- 
spondent. 

>  Teakle  v.  Railroad.  32  Utah,  276,  90  Pac  402,  10 
L.  R.  A.  (N.  S.)  486. 


FRICK,  J.  The  plaintiff  brought  this  ac- 
tion against  the  defendant,  a  corporation,  to 
recover  damages  for  personal  Injuries  which 
he  alleges  he  suffered  through  Its  negligence. 
The  plaintiff,  after  stating  the  usual  matters 
of  Inducement,  In  his  complaint,  alleges  that 
on  the  29th  day  of  May,  1917,  between  the 
hours  of  8  and  9  o'clock  a.  m.,  "plaintiff  was 
riding  a  bicycle  northward  on  the  pavement 
between  the  rails  of  the  east  street  car  track 
on  said  [State]  street,  wben  a  certain  auto- 
mobile truck  owned  and  operated  by  the  de- 
fendant corporation  was  being  driven  south- 
ward on  said  street  at  or  near  the  said  point ; 
that  the  plaintiff,  in  order  to  avoid  collision 
with  an  automobile  passing  him  from  behind, 
veered  slightly  to  the  west  when  his  bicycle 
wheel  caught  or  slipped  on  the  west  rail  of 
the  said  east  street  car  track  and  threw  him 
to  the  pavement  Immediately  In  the  pathway 
of  the  south-bound  automobile  truck  owned 
and  operated  by  the  defendant  corporation; 
that  at  the  time  of  his  fall  to  the  pavement  as 
aforesaid  the  automobile  truck,  owned  and 
operated  by  the  defendant  corporation  was 
distant  some  25  or  30  feet  northward;  that 
the  driver  of  said  truck  saw  plaintiff  fall, 
and  knew  and  appreciated  the  danger  of  his 
position ;  that  the  plaintiff  made  all'  possible 
effort  to  withdraw  his  body  from  the  path- 
way of  the  on-coming  automobile  truck ;  that 
the  said  automobile  truck  was  driven  at  the 
rate  of  about  9  miles  per  hour,  and  was  un- 
der the  control  of  the  driver  thereof,  and  the 
said  defendant  and  its  servant  and  driver  in 
the  exercise  of  ordinary  care  could  have 
checked  the  speed  of  the  said  automobile 
truck  and  changed  the  course  thereof  so  as 
to  have  avoided  striking  and  injuring  this 
plaintiff ;  that  the  defendant  and  its  servant 
and  driver,  well  knowing  and  appreciating 
the  danger  to  plaintiff,  nevertheless  carelessly 
and  negligently  failed  to  check  the  speed  of 
the  automobile  truck,  or  to  change  the  course 
thereof  so  as  to  avoid  striking  and  injuring 
plaintiff,  by  reason  whereof  the  said  auto- 
mobile truck  was  driven  against  and  over 
this  plaintiff,  severely  bruising  and  crushing 
his  left  foot." 

In  view  of  the  contentions  of  the  parties, 
as  hereinafter  disclosed,  we  have  deemed  it 
best  to  set  forth  the  allegations  stating  the 
alleged  acts  of  negligence  in  full 

The  defendant  filed  an  answer  to  the  com- 
plaint, in  which  It  set  forth  seven  affirma- 
tive defenses.  The  only  matters  that  need  to 
be  mentioned  here,  however,  are  that  the 
defendant  denied  all  acts  of  negligence,  and 
admitted  that  the  automobile  truck  was  own- 
ed and  operated  by  it  at  the  time  and  place 
mentioned  in  the  complaint  It  averred  that 
the  automobile  truck  was  being  operated  at 
the  time  at  the  rate  of  about  15  miles  per 
hour;  that  the  plaintiff  was  at  the  time  at- 
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tempting  to  ride  a  bicycle  at  the  place  men- 
tioned in  the  complaint ;  that  in  making  such 
attempt  "the  plaintiff  fell  from  his  said  bi- 
cycle and  stumbled  and  fell  Immediately  in 
front  of  defendant's  automobile";  that  the 
defendant  was  operating  its  automobile  truck 
on  the  right-hand  side  of  the  street  going 
south,  and  that  the  plaintiff,  in  attempting  to 
ride  said  bicycle  going  north,  passed  from  the 
usual  or  right-hand  side  of  the  street  to  the 
west  or  left-hand  side,  where  the  alleged  in- 
Jury  occurred.  The  defendant  also  pleaded 
contributory  negligence  on  the  part  of  plain- 
tiff, setting  forth  the  facts  in  detail. 

The  plaintiff  produced  evidence  in  sup- 
port of  the  allegations  of  his  complaint,  and, 
after  he  had  rested  his  case,  the  defendant 
Interposed  a  motion  for  nonsuit.  The  motion 
was  granted  by  the  court,  and  judgment  dis- 
missing the  action  was  entered,  from  which 
plaintiff  prosecutes  this  appeal. 

The  only  error- assigned,  stating  it  in  the 
language  of  counsel,  is  that  "the  court  erred 
in  sustaining  defendant's  motion  for  a  non- 
suit." The  ultimate  question  to  be  decided, 
therefore,  is,  Did  the  district  court  err  in 
not  submitting  the  evidence  to  the  Jury  for 
their  consideration? 

The  evidence,  in  substance,  shows  that  oa 
the  morning  in  question  plaintiff  rode  a  bi- 
cycle on  State  street  between  Eighth  and 
Ninth  South  streets  in  Salt  Lake  City;  that 
at  the  place  of  the  accident  State  street  is 
paved  from  curb  to  curb ;  that  there  are  two 
street  car  tracks  on  State  street,  one  im- 
mediately east  and  the  other  immediately 
west  of  the  center  of  the  street,  which  tracks 
are  a  number  of  feet  apart ;  that  plaintiff  was 
riding  his  bicycle  north  on  State  street  and 
between  the  rails  of  the  east  car  track ;  that 
an  automobile  was  being  driven  some  distance 
behind  plaintiff — the  distance  is  not  shown — 
and,  to  get  out  of  its  way,  he  says  he  turned 
his  bicycle  to  the  west,  and  In  doing  so  one  of 
the  bicycle  wheels  went  Into  the  depression 
or  "groove,"  as  he  called  it,  on  the  side  of 
the  west  rail  of  the  east  car  track,  in  which 
groove  or  depression  the  flange  of  the  street 
car  wheel  runs;  that  the  bicycle  wheel,  In 
passing  into  said  groove,  caused  the  bicycle  to 
fall,  and  plaintiff  slipped  or  fell  therefrom  to 
the  pavement ;  that  In  falling  he  fell  over  the 
center  of  the  street,  and  his  lower  limbs  ex- 
tended some  distance — he  says  from  one  to 
several  feet — over  the  east  rail  of  the  west 
car  track,  and  that  while  in  that  position  the 
front  wheel  of  the  autotruck  passed  over  his 
left  foot,  crushing  it ;  that  while  plaintiff  was 
riding  northerly  between  the  rails  of  the 
car  track  he  saw  defendant's  autotruck  about 
350  or  400  feet,  perhaps  more,  to  the  north, 
coming  south  toward  him;  that  the  autotruck 
was  being  driven  with  the  west  wheels  there- 
of west  of  the  east  rail  of  the  west  car  track 
and  the  east  wheels  thereof  east  of  the  east 
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rail.  In  other  words,  the  autotruck  was  west 
of  the  center  or  on  the  right-hand  side  of  the 
street,  with  the  wheels  thereof  astride  the 
east  rail  of  the  west  car  track.  Plaintiff  tes- 
tified that  when  he  fell  on  the  pavement  of 
the  street  the  autotruck  "was  25  or  35  feet" 
north  of  him.  He  described  his  position  while 
lying  on  the  car  track  thus: 

"My  feet  were  almost  west  of  my  body.  My 
body  was  to  the  east,  and  my  feet  were  to  the 
west" 


He  also  testified  that  the  autotruck  in  com- 
ing toward  him  was  not  turned  "either  east 
or  west;  it  seemed  to  go  straight  along  the 
position  where  it  was."  At  the  place  of  the 
accident  there  was  a  slight  downgrade  to  the 
south.  With  respect  to  the  speed  the  auto- 
truck was  going  at  the  time,  plaintiff  testi- 
fied: 

"Why,  he  [the  driver]  was  not  going  at  an 
excessive  speed;  be  was  not  going  what  I 
would  call  fast  Q.  How  fast  was  he  going? 
A.  Well,  I  can't  say  just  how  many  miles  he 
was  going,  only  his  statement  when  he  came 
back  to  me,  he  said  he  wasn't  going  very  fast 
He  was  going  about  8  or  10  miles  an  hour." 

Plaintiff  also  testified  that  in  his  judgment 
the  truck  was  traveling  at  the  rate  of  about 
9  miles  per  hour.  The  evidence  also  shows 
that  the  street  pavement,  both  east  and  west 
of  the  car  tracks,  was  from  20  to  25  feet  in 
width;  that  there  were  no  vehicles  of  any 
kind,  either  on  the  east  side  or  on  the  west 
side  of  the  car  tracks,  except  the  automobile 
mentioned  by  the  plaintiff,  which,  however, 
no  other  witness  saw,  and  no  obstacles  of  any 
kind  were  on  the  street ;  that  the  accident  oc- 
curred some  distance  from  any  street  cross- 
ing, on  a  clear  morning  between  8  and  9 
o'clock ;  that  the  street  was  dry  and  In  good 
condition  throughout  its  entire  width;  that 
when  plaintiff  fell  to  the  west  of  the  center 
of  the  street  he  was  "facing  the  south" ;  that 
the  truck  was  right  upon  him,  and  he  "had 
no  time  to  look" ;  that  the  driver  of  the  truck, 
plaintiff  says,  "seemed  to  turn  to  the  west- 
ward just  as  he  came  to  me" ;  that  the  front 
wheel  of  the  truck  passed  over  plaintiff's 
foot,  and  the  rear  wheel  passed  to  the  west 
of  it,  and  did  not  touch  it ;  that  if  plaintiff's 
wheel,  he  says,  had  not  gone  Into  the  groove, 
he  would  have  passed  on  safely;  that  when 
he  fell  he  was  not  stunned  nor  hurt,  and  im- 
mediately after  be  fell  he  tried  to  get  out  of 
the  way  of  the  on-coming  truck,  and  that  in 
doing  so  he  moved  eastward,  "anywhere  from 
a  foot  and  a  half  to  2  or  3  feet" ;  that  when 
he  fell  the  truck  might  only  have  been  20 
feet  from  him ;  that  in  stating  the  distance  it 
was  from  him  he  was  merely  giving  his  best 
judgment.  Plaintiff  also  produced  evidence 
that  a  truck  loaded  as  was  defendant's  truck, 
and  going  at  the  rate  of  speed  it  was  going, 
could  have  been  stopped  in  a  distance  of 
from  10  to  12  feet,  and  that  within  that  dis- 
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tance  it  could  have  been  veered  or  turned  to 
the  west  a  distance  of  from  10  to  12  feet 
In  respect  to  the  distance  that  the  truck  was 
from  plaintiff  wben  he  fell  he  also  testified  as 
follows: 

"Q.  Mr.  Richards,  you  gave  a  deposition  rela- 
tive to  this  accident  at  one  time,  did  you? 
A.  Yes,  sir.  Q.  And  in  that  deposition  I  will 
ask  yon  whether  or  not  I  propounded  the  fol- 
lowing question,  which  I  am  going  to  read  to 
you:  'And  immediately  after  going  down  you 
looked  around  over  your  shoulder?'  'Yes,  sir,' 
did  you  answer?  A.  Yes,  sir.  If  it  is  on 
there  I  certainly  did,  yes,  sir.  'Q.  And  you 
saw  this  automobile  5  or  6  feet  from  you? 
A.  I  should  judge  it  was  about  that  distance.' 
Did  yod  so  answer?  A.  Yes,  sir.  Q.  That 
was  true?  A.  To  the  best  of  my  judgment; 
yes,  sir." 

The  foregoing  fairly  reflects  the  substance 
of  the  evidence  which  has  any  bearing  upon 
how  the  accident  occurred.  There  is  no 
question  respecting  the  sufficiency  of  the  evi- 
dence with  regard  to  the  injury,  etc. 

Plaintiff's  counsel  very  earnestly  insist 
that  the  court  erred  in  not  submitting  the 
evidence  to  the  jury,  while  defendant's  coun- 
sel with  equal  earnestness  contend  that  -the 
ruling  of  the  court  in  withdrawing  the  case 
from  the  Jury  was  right:  (1)  Because  there 
Is  no  evidence  justifying  a  finding  of  negli- 
gence on  the  part  of  the  driver  of  the  auto- 
truck; and  (2)  if  there  were  such  evidence, 
then  the  evidence,  nevertheless,  without  con- 
flict, conclusively  shows  that  the  plaintiff  was 
guilty  of  contributory  negligence.  A  mere 
cursory  reading  of  the  allegations  of  the  com- 
plaint makes  clear  that  the  only  Issue  that  is 
presented  is  the  one  whether  the  driver  of 
the  autotruck  did,  or,  in  the  exercise  of  dne 
care,  ought  to  have  seen  plaintiff's  peril  in 
time  to  have  avoided  the  injury.  In  other 
words,  the  only  ground  upon  which  plaintiff 
bases  his  right  to  recover  in  this  case  is  un- 
der the  doctrine  of  what  is  commonly  called 
the  last  clear  chance  or  discovered  peril.  The 
defendant  is  not  charged  with  having  violat- 
ed any  duty  of  any  kind,  except  in  not  avoid- 
ing the  accident  after  the  plaintiff  had  fallen 
from  his  bicycle  onto  the  street  pavement, 
as  before  stated.  While  the  undisputed  facts 
and  circumstances  present  a  case  which  in 
many  respects  is  peculiar,  if  not  unique,  yet 
the  legal  principles  upon  which  the  decision 
must  rest  are  well  recognized  by  the  courts. 
The  fact  Is  conceded  that  the  driver  of  the 
autotruck  was  passing  on  the  right-hand  side 
of  the  street,  where,  under  our  statute  (Comp. 
Laws  Utah  1017,  §  3978),  he  had  a  right  to 
drive.  It  is  also  clear  that  in  this  state  mo- 
tor vehicles  have  the  same  rights  upon  the 
highways  and  streets  as  other  vehicles.  Id. 
(  3985.  In  California  a  statute  like  ours  has 
been  construed  to  mean  that  the  vehicle  or 
traveler  must  keep  to  the  right  of  the  cen- 
ter of  the  street  or  highway.    Stohlman  v. 


Martin,  28  Cal.  App.  338,  152  Pac  319.  The 
Supreme  Court  of  Washington  has  construed 
a  similar  statute  to  the  same  effect.  Ballard 
v.  Collins,  63  Wash  493,  115  Pac.  1050. 

[1]  The  statute,  however,  is  merely  declara- 
tory of  "the  law  of  the  road" ;  and,  in  the 
absence  of  a  regulating  ordinance — and  none 
is  alleged  or  proved  in  this  case — all  vehicles, 
including  automobiles  and  bicycles,  have 
equal  rights  on  the  streets.  Wistrom  v.  Red- 
dick  Bros.,  6  Cal.  App.  671,  92  Pac.  1048; 
Diehl  v.  Robberts,  134  Cal.  164,  66  Pac.  202; 
Elliott,  Roads  and  Streets  (3d  Ed.)  §  1105; 
Cook  v.  Fogarty,  103  Iowa,  500,  72  N.  W. 
677,  39  I,.  R.  A.  488 ;  Babbitt,  Motor  Vehicles, 
f  335. 

[2]  While  In  case  the  street  or  highway  is 
not  used  by  others  one  may  drive  on  any  part 
thereof,  yet,  when  a  traveler  passes  from  the 
right  to  the  left  of  the  center  of  the  street  he, 
to  say  the  least,  loses  some  of  his  rights,  and 
may  not  be  heard  to  complain  of  the  conduct 
of  those  who  are  on  the  proper  side  of  the 
street  to  the  same  extent  as  though  he  also 
were  on  the  proper  side.  In  Presser  v. 
Dougherty,  239  Pa.  812,  86  Atl.  854,  the  de- 
cision is  correctly  reflected  in  the  headnote, 
where  the  law  Is  stated  thus: 

"The  mere  fact  that  plaintiff  collided  with  the 
automobile  does  not  raise  any  presumption  of 
negligence,  especially  where  the  plaintiff  was 
riding  on  the  wrong  side  of  the  street,  and 
there  was  no  evidence  that  the  automobile  was 
being  operated  at  a  dangerous  rate  of  speed." 

In  Babbitt,  Motor  Vehicles,  g  356,  it  la 
said: 

"A  driver  on  the  right-hand  side  of  the  road 
has  a  right  to  assume  that  vehicles  coming  in 
the  opposite  direction  will  not  violate  the  law 
of  the  road." 

That  is,  that  they  will  continue  in  the  di- 
rection they  are  coming  on  the  proper  side  of 
the  road  or  street. 

In  Ballard  v.  Collins,  supra,  the  rule  is 
tersely  stated  in  the  following  words: 

"A  person  using  a  street  as  a  highway  has 
the  right  to  presume  that  the  law  of  the  road 
will  be  observed." 

That  is,  a  person  will  not  pass  to  the  wrong 
side  of  the  street  To  the  same  effect  are 
Trout  Auto  Livery  Co.  v.  People's  G.  L.  ft 
C.  Co.,  108  111.  App.  56,  4  N.  C.  C.  A.  p.  11; 
Mason-Seaman  Transp.  Co.  v.  Wlneburgh,  72 
Misc.  Rep.  398,  130  N.  Y.  Supp.  178. 

[3]  While  the  law  Imposes  the  duty  on 
every  person  who  operates  a  vehicle  on  the 
streets,  and  especially  on  one  who  operates  a 
motor  vehicle  or  automobile,  to  keep  a  prop- 
er lookout  ahead  (Barker  v.  Savas,  172  Pac. 
672,  and  cases  cited),  yet  where  one  who  Is 
operating  his  vehicle  on  the  right-hand  side 
of  the  street  makes  a  survey  of  the  conditions 
of  the  street  ahead  of  him,  and  in  doing  so 
he  observes  no  one  coming  on  his  Bide  of 
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the  street,  but  sees  one  or  more  coming  to- 
wards him  on  the  opposite  side  of  the  street, 
he  has  the  right  to  assume  that  such  per- 
son or  persons  will  continue  onward  on  the 
opposite  side  of  the  street,  and  not  encroach 
upon  his  side.  Until  the  contrary  Is  made  to 
appear,  it  may  also  be  presumed  that  the 
driver  of  any  vehicle  will  perform  his  duty 
In  maintaining  a  proper  lookout  ahead,  and 
that  in  doing  so,  if  there  is  no  one  on  his  or 
the  right-hand  side  of  the  street,  but  there 
is  a  traveler  coming  on  the  opposite  side  of 
the  street  at  a  place  where  there  Is  no  proba- 
bility whatever  that  the  vehicle  of  the  driver 
and  the  vehicle  of  such  traveler  will  meet, 
much  less  collide,  the  driver  may  act  accord- 
ingly. 

[4,  t]  In  this  case  the  driver  of  the  auto- 
truck was  required  to  exercise  ordinary  and 
reasonable  care  and  vigilance  under  the  condi- 
tions and  circumstances  surrounding  him. 
The  law  under  certain  conditions  and  circum- 
stances requires  greater  vigilance  and  care 
on  the  part  of  the  operator  of  a  vehicle,  and 
especially  of  an  automobile,  In  order  to  con- 
stitute ordinary  care  and  vigilance  than  un- 
der other  conditions  and  circumstances.  If 
one  operates  an  auto  vehicle,  which  Is  a 
swift  and  silently  moving  machine,  In  a 
crowded  city  street,  a  high  degree  of  care  and 
vigilance  is  required,  and  the  driver  should 
not  relax  that  care  and  vigilance,  but  keep 
a  constant  lookout  to  prevent  collisions  with 
and  Injury  to  others.  But  even  in  a  crowded 
street  a  greater  degree  of  care  and  vigilance 
Is  required  in  approaching  intersections  and 
crossings  where  both  pedestrians  and  vehicles 
of  all  kinds  have  a  right  to  pass  both  ways 
than  Is  the  case  between  street  crossings. 
The  care  and  vigilance  that  is  required  must 
always  measure  up  to  the  standard  required 
by  law,  which  is  to  exercise  ordinary  and  rea- 
sonable care  under  all  the  circumstances. 
The  exercise  of  ordinary  and  reasonable  care, 
therefore,  means  that  degree  of  care  which 
the  circumstances  and  surroundings  require, 
and  which  Is  commensurate  with  the  danger 
that  may  be  encountered.  See  Elliott,  Roads 
and  Streets  (3d  Ed.)  {  1118. 

[«]  The  driver  of  the  autotruck  In  this 
case,  therefore,  In  looking  down  State  street 
ahead  of  his  truck,  it  may  be  assumed,  saw 
the  plaintiff  approaching  on  his  bicycle  on 
the  opposite  side  of  the  street.  In 
looking  down  the  street,  it  Is  but  reason- 
able to  assume  that  he  saw  no  one  on 
his  side  of  the  street,  since  there  was  no  one 
there  to  be  seen ;  and,  in  view  of  the  further 
fact  that  he  was  not  on,  near  to,  or  approach- 
ing a  crossing  where  both  vehicles  and  pedes- 
trains  may  pass  either  or  both  ways,  he  had 
a  right  to  relax  his  vigilance,  and  was  not 
required  to  do  more  than  to  maintain  such  a 
lookout  as  would  prevent  his  colliding  or 
coming  in  contact  with  any  one  on  his  side 


of  the  street.  As  we  have  seen,  the  law  au- 
thorized the  driver  of  the  autotruck  (to  pre- 
sume, and  therefore  to  act  on  the  presump- 
tion, that  neither  the  plain  tiff  nor  any  one 
else  would  pass  over  on  to  the  wrong  side  of 
the  street,  at  least  not  without  giving  a  prop- 
er signal  or  warning.  In  view  of  these  legal 
presumptions  the  driver  was  not  required  to 
keep  a  constant  lookout  ahead  for  the  plaintiff 
or  for  any  one  else.  It  is  therefore  not  true, 
as  plaintiff's  counsel  Insist,  that  it  was  the 
driver's  duty  to  maintain  a  constant  lookout, 
for  three  reasons:  (1)  Because  he  could  re- 
ly on  what  was  obvious  to  him,  namely,  that 
there  was  no  one  on  his  side  of  the  street; 
(2)  that  if  he  saw  the  plaintiff  or  any  one 
else  on  the  opposite  side  of  the  street  he  had 
the  legal  right  to  assume  that  he  would  con- 
tinue on  that  side ;  and  (3)  if  It  be  said  that 
he  was  required  to  maintain  a  constant  look- 
out for  any  one  passing  on  his  side  of  the 
street  he,  nevertheless,  was  not  required  to 
do  that  for  any  one  passing  on  the  opposite 
side.  If,  therefore,  a  traveler  on  the  driver's 
side  of  the  street  might,  under  proper  circum- 
stances and  conditions,  complain  of  his  lack 
of  vigilance,  yet  it  does  not  follow  from  that 
fact  that  one  passing  from  the  opposite  side 
of  the  street  to  the  driver's  side  could  also 
be  heard  to  complain.  Legal  rights  and  du- 
ties arise  from  the  legal  relationships  of  the 
parties.  It  often  happens  that  while  one 
standing  In  a  particular  relationship  to  an 
alleged  wrongdoer  may  complain,  another 
standing  in  a  different  relation  may  not  do 
so,  although  both  are  in  some  way  connected 
with  the  same  transaction.  The  doctrine  is 
illustrated  and  applied  in  Palmer  v.  Railroad, 
34  Utah,  484,  486,  98  Pac.  689,  16  Ann.  Cas. 
229.  It  must  be  remembered  that  there  is 
not  a  scintilla  of  evidence  In  this  record 
which  tends  to  prove  that  the  driver  of  de- 
fendant's automobile  truck  saw  the  plaintiff 
fall  upon  the  street,  or  that  he  saw  him  in 
time  to  have  stopped  the  truck  before  passing 
over  his  foot,  or  in  time  to  have  steered  the 
auto  away  from  the  plaintiff. 

[7]  In  this  connection  it  is  important  to 
keep  in  mind  the  fact  that  the  right  of  re- 
covery in  this  case  Is  entirely  based  upon  the 
so-called  last  clear  chance  doctrine.  No  other 
act  of  negligence  is  charged,  and  hence  none 
other  could  legally  have  been  proved.  In 
view  that  there  is  no  evidence  whatever 
which  tends  to  prove  that  the  driver  of  the 
autotruck  actually  saw  the  plaintiff  after  he 
fell  to  the  pavement  of  the  street,  and  in  time 
to  have  avoided  the  injury,  defendant's  coun- 
sel earnestly  contend  that  there  Is  a  total  lack 
of  evidence  to  prove  the  only  act  of  negli- 
gence charged  In  the  complaint.  Counsel 
contend  that  in  view  that  it  Is  not  shown  that 
the  driver  of  the  truck  actually  saw  and  dis- 
covered plaintiff's  peril  in  time  to  have  avoid- 
ed injuring  him,  therefore  the  defendant  la 
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not  liable,  even  upon  the  doctrine  of  the  last 
clear  chance.  While  it  is  true  that  in  case  of 
a  trespasser  it  must  be  shown  that  the  person 
who  it  is  alleged  caused  the  injury  actually 
saw  the  trespasser  in  his  perilous  condition 
in  time  to  have  avoided  the  injury  by  the  ex- 
ercise of  ordinary  care  (Teakle  v.  Railroad, 
82  Utah,  276,  90  Pac.  402,  10  L.  R.  A.  [N.  S.] 
486;  Id.,  36  Utah,  29,  102  Pac.  635),  yet  is 
that  also  necessary  in  a  case  where  the  plain- 
till  was  not  a  trespasser  although  he  may 
only  have  had  a  qualified  right  to  be  where 
he  was  at  the  time  he  was  Injured?  Under 
such  circumstances,  while  the  driver  of  the 
autotruck,  as  we  have  seen,  had  a  right  to 
rely  upon  the  presumption  that  the  plaintiff 
would  continue  on  the  side  of  the  street 
he  was  on,  and  therefore  did  not  owe  plain- 
tiff the  same  measure  of  duty  that  he  owed 
to  those  passing  on  the  driver's  side  (Barker 
v.  Savas,  supraj,  nevertheless,  the  driver  was 
required  to  exercise  reasonable,  care  under 
all  the  circumstances ;  that  is,  to  keep  such 
a  lookout  as  the  conditions  surrounding  him 
required.  From  this  it  follows  that  although 
the  plaintiff  did  not  have  the  same  right  on 
the  left-hand  side  of  the  street  in  passing 
northward  as  had  those  who  were  passing 
southward  on  the  right-hand  side  of  the 
street,  yet  he  was  not  a  trespasser.  He  was 
very  much  in  the  same  situation  that  a 
stranger  would  be  in  going  onto  the  premises 
of  one  conducting  business  with  the  public, 
where  such  stranger  went  onto  the  premises 
merely  for  the  purpose  of  obtaining  some  in- 
formation for  his  own  benefit.  While  under 
such  circumstances  the  owner  of  the  prem- 
ises who  carried  on  the  business  would  owe 
such  a  stranger  the  duty  of  exercising  some 
degree  of  care  for  his  safety,  since  the  stran- 
ger would. not  be  a  trespasser,  yet  he  would 
not  owe  such  stranger  the  same  duty  that  he 
would  owe  to  one  whom  he  had  specially  in- 
vited to  come  onto  the  premises  upon  a  mat- 
ter of  business,  in  which  he,  as  the  owner  of 
the  premises,  had  a  special  interest    It  is 
quite  true  that  many  courts  hold  that  one 
cannot  be  charged  with  negligence  under  the 
last  clear  chance  doctrine  unless  he  actually 
saw  the  perilous  condition  of  the  plaintiff  in 
time  to  have  avoided  injuring  him.    See  20 
R.  C.  L.  p.  141,  §  116,  where  the  cases  fol- 
lowing the  foregoing  rule  are  in  part  col 
lated.    See,  also,  Twltchell  v.  Thompson,  78 
Or.  285,  153  Pac  45,  and  cases  cited.  Upon 
the  other  hand,  it  is  also  true  that  many 
courts  hold  that  the  rule  just  stated- applies 
f>nly  in  cases  of  trespassers,  for  the  reason 
that  as  to  them  the  law  imposes  no  duty  to 
keep  a  lookout    In  an  exhaustive  note  to 
the  case  of  Bourrett  v.  Chicago  N.  W.  Ry., 
36  L.  R.  A.  (N.  S.)  at  page  958,  the  annotator, 
in  stating  the  rule  applicable  to  cases  where 
the  law  Imposes  the  duty  of  keeping  a  con- 
stant lookout,  says: 


«  •  *  *  The  decided  tendency,  though  there 
is  a  conflict  on  the  subject,  is  toward  the  view 
that  the  failure  of  defendant  to  discover  the 
danger  is  sufficient  to  sustain  the  doctrine,  and 
that  the  actual  discovery  of  the  danger  is  not 
necessary,  if,  under  the  circumstance*,  there 
vm«  a  duty  incumbent  upon  the  defendant  to 
discover  the  danger  and  the  performance  of 
that  duty  would  have  enabled  the  defendant  to 
avert  the  accident."    (Italics  ours.) 

See,  also,  note  to  Bogan  v.  Carolina  C.  R- 
Co.,  55  L.  R.  A.  418. 

[I]  This  court  is,  hpwever,  firmly  com- 
mitted to  the  rule  just  stated,  namely,  that 
In  case  there  is  a  duty  owing  to  the  plaintiff 
to  maintain  a  lookout,  then,  if  the  person 
charged  with  causing  the  injury  in  the  exer- 
cise of  ordinary  care  and  vigilance  could 
have  discovered  the  perilous  situation  of  the 
complainant  in  time  to  have  averted  injur- 
ing him,  the  law  presumes  that  the  person 
charged  with  negligence  saw  what  he  ought 
to  have  seen,  and  actual  discovery  is  not  nec- 
essary. Teakle  v.  Railroad,  32  Utah,  276,  90 
Pac.  402,  10  L.  R  A.  (N.  S.)  486;  Id.,  36  Utah 
29,  102  Pac.  635.  In  view  that  this  court  is 
committed  to  the  rule  Just  stated  it  is  not 
necessary  to  review  further  the  great  number 
of  cases  upon  this  subject  The  rule  Just 
stated,  however,  implies  that  the  circumstanc- 
es are  such  that  there  was  something  more 
than  a  mere  qualified  duty  to  maintain  a 
lookout 

[I]  In  this  case,  as  we  have  seen,  although 
the  plaintiff  was  not  a  trespasser,  yet  the 
fact'  that  he  was  on  the  wrong  side  of  the 
street  when  he  was  injured  created  a  pre- 
sumption against  him.  2  Cooley,  Torts  (3d 
Ed.)  1423;  Neal  v.  Rendall,  98  Me.  69,  56 
Atl.  209,  63  Li.  R.  A.  668.  All  the  authorities 
are  to  the  same  effect  For  what  is  meant  by 
"wrong  side  of  the  street,"  Bee  Babbitt  Motor 
Vehicles,  {  340. 

[1 0]  The  driver  of  the  autotruck  thus  hav- 
ing the  legal  right  to  presume  that  the  plain- 
tut  would  not  encroach  upon  the  driver's  side 
of  the  street  did  not  owe  the  plaintiff  the 
duty  of  a  constant  lookout  and  hence,  to  hold 
the  defendant  liable  in  this  action,  the  plain- 
tiff, in  order  to  make  out  a  case  in  law,  is 
required  to  prove  more  than  the  mere  fact 
that  the  autotruck  could  have  been  stopped 
or  turned  aside  in  the  distance  of  10  or  15 
feet.  True,  the  plaintiff  testified  that  in  his 
judgment  the  autotruck  was  a  distance  of 
from  25  to  35  feet  from  him  when  he  fell  onto 
the  pavement  No  one  can  read  his  testi- 
mony, however,  without  becoming  thoroughly 
convinced  that  the  distance  given  by  him  is 
a  mere  estimate.  Indeed,  it  is  largely  in  the 
nature  of  a  guess  or  conjecture. 

[11,12]  If  this  case  were  one,  however, 
where  it  was  the  duty  of  the  driver  to  main- 
tain a  constant  lookout  as  was  the  case  in 
Barker  v.  Savas,  supra,  we  would,  not- 
withstanding the  uncertainty  of  plaintiff's 
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testimony,  feel  constrained  to  hold  that  the 
question  of  whether  the  driver  ought 
to  have  seen  the  plaintiff  in  time  to  have 
avoided  the  injury  was  for  the  Jury.  Under 
such  circumstances,  however,  there  would 
have  been  no  presumption  of  a  clear  roadway 
in  favor  of  the  driver,  as  is  the  case  here. 
Where  there  is  such  a  presumption  the  plain- 
tiff must  prove  more  than  merely  to  show 
that  if  the  driver,  had  maintained  a  constant 
lookout  he  could  have  discovered  his  peril 
In  time  to  have  avoided  the  accident.  That 
principle  applies  only  i.i  cases  where  the  duty 
to  maintain  a,  lookout  is  constant  or  continu- 
ous. The  burden  to  show  negligence  was  on 
plaintiff,  and  no  negligence  Is  shown  until 
something  is  made  to  appear  from  which  neg- 
ligence may  reasonably  be  inferred.  Is  neg- 
ligence shown  where  nothing  i»  made  to  ap- 
pear except  that  the  driver  of  the  vehicle  who 
was  lawfully  passing  on  the  right  side  of  the 
street,  and  that  in  doing  so  came  in  contact 
with  one  who  had  intruded  onto  the  wrong 
side  of  the  Btreet,  but  had  done  so  when  the 
driver  was  still  such  a  distance  away  that 
if  he  had  maintained  a  constant  lookout  he 
could  have  discovered  the  plaintiff  and  have 
avoided  the  injury?  Clearly  not.  That  might 
be  so  where  there  was  no  presumption  of  a 
clear  street  in  favor  of  the  driver.  Where 
that  presumption  obtains,  as  in  this  case, 
however,  the  plaintiff  must  prove  some  posi- 
tive act  or  omission  constituting  negligence. 
That  is,  a  failure  to  perform  some  duty  im- 
posed by  law.  If  the  plaintiff  had  thus 
shown  that  the  driver  was  such  a  distance 
away  that  notwithstanding  the  presumption 
in  his  favor  he,  nevertheless,  should  have 
looked,  or  that  his  conduct  in  operating  the 
truck  was  such  from  which  negligence  could 
be  inferred,  the  case  would  be  different  The 
presumption,  however,  was  in  favor  of  the 
driver,  and  until  it  is  overcome  by  competent 
evidence  plaintiff  was  not  entitled  to  recover 
as  matter  of  law. 

[13]  To  permit  a  recovery  under  the  undis- 
puted facts  and  circumstances  of  this  case, 
or  to  permit  a  jury  to  find  against  the  defend- 
ant, would,  to  say  the  least,  be  tantamount  to 
permitting  the  plaintiff  to  penalize  the  de- 
fendant on  account  of  plaintiff's  own  misfor- 
tune. The  defendant  is  entitled  to  the  pro- 
tection that  the  law  affords  It  in  using  the 
streets.  This  right  it  has  the  same  as  any 
one  else  using  the  streets,  and  it  is  our  duty 
to  protect  it  in  the  exercise  of  that  right. 
That  can  only  be  done  by  enforcing  the  law 
and  legal  presumptions  as  they  exist  If 
more  stringent  regulations  are  required  with 
respect  to  the  use  of  automobiles  or  motor 
vehicles  on  the  streets,  it  is  not  only  the  prov- 
ince, but  the  duty,  of  the  legislative  power, 
and  not  of  courts,  to  provide  the  remedy  and 
to  impose  the  required  regulations. 


In  disposing  of  this  case  we  have  not  con- 
sidered the  question  of  contributory  negli- 
gence urged  by  the  defendant  on  the  part  of 
the  plaintiff  in  so  operating  his  bicycle  as  to 
force  the  wheel  thereof  into  the  groove  next 
to  the  rail  on  the  street  car  track.  In  view 
of  the  conclusion  reached  that  question  be- 
comes Immaterial,  and  hence  we  express  no- 
opinion  upon  it. 

From  what  has  been  said,  It  follows  that 
the  judgment  of  the  district  court  is  right 
hnd  therefore  should  be,  and  it  accordingly 
is  affirmed,  with  costs. 

OORFMAN,  C.  X,  and  WEBER,  GIDEON, 
and  THURMAN,  JX,  concur. 


HARRIS  v.  SPEIRS.   (No.  3302.) 
(Supreme  Court  of  Utah.   Jan.  15,  1920.) 

1.  New  trial  «=»162(1)— Court  mat  make 
order  conditional  on  remission  of  part 
of  damages. 

In  an  action  for  damages,  where  court 
grants  a  motion  for  new  trial  on  the  ground 
that  the  judgment  is  excessive,  it  may,  in  its 
discretion,  provide  that  no  new  will  be 

allowed  if  within  a  certain  time  the  plaintiff 
shall  consent  to  remission  of  a  certain  portion 
of  the  damages. 

2.  New  trial  ^=»162(5)— Court  mat  grant 
extension  of  time  to  consent  to  remis- 
sion of  damages. 

Where  court  ordered  "that  a  new  trial  be 
granted  unless  the  plaintiff,  within  20  days 
from  date,  consents  to  a  remission  of  the  ver- 
dict in  the  sum  of  $2,000,"  it  could,  in  its 
discretion,  extend  the  time  within  which  plain- 
tiff might  make  an  election,  under  Comp.  Laws 
1&17,  §  7023.1 

3.  New  trial  «=s>162(5)— Plaintiff,  elect- 
ing TO  REMIT  DAMAGES  UNDER  CONDITIONAL 
ORDER  GRANTING  NEW  TRIAL,  MUST  GIVE 
NOTICE  TO  COURT  AND  DEFENDANT. 

Where  court  denies  a  new  trial,  except  on 
the  ground  of  excessive  damages,  and  orders  a 
new  trial,  unless  a  remission  of  a  certain 
amount  of  damages  is  made  within  a  certain 
time,  plaintiff,  if  electing  to  remit  damages, 
must  make  the  election  known  both  to  the  court 
and  to  the  defendant 

4.  New  trial  «=»162(5)— Extension  of  time 
to  elect  as  to  grant  of  new  trial  on 
condition  of  remittitur  proper. 

Where  court  denied  a  new  trial  except  on 
the  ground  of  excessiveness  of  damages,  or- 
dering that  new  trial  be  granted  unless  within 
20  days  the  plaintiff  remit  a  certain  amount 
of  the  damages,  and  plaintiff  failed  to  elect 
within  the  20  days,  and  the  order  became  abso- 
lute, the  court  thereafter  could  extend  the 


1  Luke  v.  Coleman,  38  Utah,  383.  113  Pac.  1023.  Ana. 
Cas.  1913B,  483. 
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time  for  making  the  election,  under  Comp. 
Laws  1917,  |  6619,  where  the  failure  to  elect 
was  due  to  inadvertence  and  excusable  neglect. 

6.  New  tbial  <g=»165— Cotjbt  mat  pebmit 

PLAINTIFF  TO  REMIT  IN  COMPLIANCE  WITH 
CONDITIONAL,  ORDER  THOUGH  OEDEB  HAD 
BEEN  MADE  ABSOLUTE. 

Where  court  denied'  motion  for  new  trial, 
except  on  ground  of  excessiveness  of  damages, 
and  ordered  a  new  trial,  unless  plaintiff  remit 
a  certain  amount  of  damages  within  20  days, 
and  at  the  end  of  20  days  ruled  that  the  condi- 
tional order  had  become  absolute,  the  court 
could  thereafter  permit  plaintiff  to  remit,  under 
Comp.  Laws  1917,  §  6619,  where  it  entered  the 
order,  declaring  the  former  order  absolute,  in- 
advertently, without  considering  the  merits  of 
plaintiffs  application  for  an  order  denying  the 
motion  for  a  new  trial  upon  the  grounds  of 
excusable  neglect  and  inadvertence.3 

6.  Appeal  and  ebbob  <S=>1170(11)— No  be- 

VEBSAL  FOB  IBBEQULABITIES  IN  PBOCEED- 
.  ING8  ON  MOTION  FOB  NEW  TBIAL. 

Where  the  appealing  party  does  not  com- 
plain of  any  error  occurring  at  the  trial,  and 
it  is  not  claimed  that  he  did  not  have  a  fair 
trial,  no  irregularity  in  the  proceedings  on  the 
motion  for  new  trial  culminating  in  a  denial  of 
such  motion  would  be  sufficient  to  authorize  a 
reversal,  provided  the  court  had  jurisdiction  to 
make  the  rulings  complained  of,  in  view  of 
Comp.  Laws  1917,  §§  6622,  6968. 

Appeal  from  District  Court,  Salt  Lake 
County;  H.  M.  Stephens,  Judge. 

Action  by  Florence  Harris  against  Ernest 
Speirs.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

Olson  &  Lewis,  of  Salt  Lake  City,  for  ap- 
pellant 

Marloneaux,  Straup,  Stott  &  Beck,  of  Salt 
Lake  City,  for  respondent. 

FBICK,  J.  The  facts  material  to  this  ap- 
peal, in  substance,  are:  The  plaintiff  com- 
menced this  action  in  the  district  court  of 
Salt  Lake  county  in  December,  1915,  praying 
judgment  against  the  defendant  for  damages 
for  breach  of  promise  to  marry.  Defendant 
answered  the  complaint  by  a  general,  denial. 
The  case  was  tried  to  a  jury,  which,  on 
May  3,  1917,  returned  a  verdict  in  favor  of 
plaintiff  for  $5,000  damages.  Judgment  was 
duly  entered  on  the  verdict.  The  defendant, 
in  due  time,  served  notice  of  motion  for  a 
new  trial  upon  the  usual  statutory  grounds, 
among  which  was  the  ground  that  the  dam- 
ages allowed  were  excessive.  The  motion 
for  a  new  trial  was  argued  and  submitted 
to  the  court  ou  June  28,  1917.  On  October 
5th  following,  the  court  overruled  the  motion 
for  a  new  trial  upon  all  grounds  except  that 
the  damages  awarded  by  the  jury  were  ex- 


>F«lt  v.  Cook,  31  Utah,  299,  87  Pac.  1092;  Tooele 
Imp.  Co.  v.  Hoffman.  44  Utah,  632,  141  Pac.  744; 
Moyle  v.  McKean,  49  Utah,  93,  162  Pac.  63. 


cessive,  and  upon  that  ground,  and  on  that 
date,  entered  an  order  "that  a  new  trial  be 
granted,  unless  the  plaintiff  within  20  days 
from  date  consents  to  a  remission  of  the  ver- 
dict in  the  sum  of  $2,000,  thus  reducing  the 
verdict  to  the  sum  of  $3,000."  On  October 
20,  1917,  plaintiff,  through  her  attorneys,  ap- 
plied for  and  was  given  an  extension  of  "15 
days  additional  time  within  which  to  make 
an  election  on  motion  in  the  order  granting 
a  new  trial."  Thereafter,  'on  November  10, 
1917,  counsel  for  plaintiff,  for  reasons  then 
stated  to  the  court,  obtained  an  additional 
15  days  time  "in  which  to  make  an  election 
in  said  case."   Thereafter,  on  'November  23. 

1917,  plaintiff,  through  her  attorneys,  served 
a  notice  in  writing  upon  defendant's  counsel, 
stating  therein  that  the  plaintiff  had  elected 
to  remit  the  sum  of  $2,000  from  the  verdict 
theretofore  returned,  and  in  said  notice  fur- 
ther notified  counsel  that  plaintiff's  attorneys 
would  apply  to  the  court  for  an  order  deny- 
ing the  motion  for  a  new  trial  theretofore 
filed  by  the  defendant.  That  application 
was  resisted  by  defendant's  counsel,  and  on 
December  1,  1917,  the  plaintiff  was  given 
until  December  8th  to  file  affidavits  in  sup- 
port of  the  application  aforesaid.  There- 
after, on  December  6th,  and  before  the  ex- 
piration of  the  time  within  which  plaintiff 
had  to  file  affidavits,  her  counsel  made  an 
additional  application  for  leave  to  remit  $2,- 
000  from  the  verdict,  which  application  was 
made  "in  pursuance  of  section  3005,  Comp. 
Laws  Utah  1907,  and  upon  the  additional 
grounds  of  excusable  neglect  and  inadvert- 
ence." The  reasons  for  the  application  are 
set  forth  at  great  length  in  the  affidavit  filed 
In  support  thereof.  We  do  not  deem  it  neces- 
sary to  set  forth  the  facts  stated  in  the  ap- 
plication. It  is  sufficient  to  state  that,  in 
view  that  the  facts  were  in  effect  conceded 
by  reason  of  not  having  been  questioned, 
they  were  ample  to  authorize  the  district 
court  to  grant  the  relief  applied  for  if  It 
had  jurisdiction  to  act  The  district  court, 
however,  without  passing  upon  the  merits 
of  the  application  and  refusing  to  consider 
it,  and  upon  the  sole  ground  that  it  had 
exceeded  Its  power  in  granting  an  extension 
of  time  to  plaintiff  within  which  to  make 
her  election  to  remit  the  $2,000  from  the  ver- 
dict and  judgment  ruled  that  the  conditional 
order  granting  a  new  trial  had  by  its  terms 
become  absolute.  Thereafter,  upon  a  further 
application  pursuant  to  said  section  3005, 
and  upon  the  grounds  of  Inadvertence  and 
excusable  neglect  the  court  on  April  13, 

1918,  made  an  order  granting  plaintiff  leave 
to  remit  said  $2,000  from  the  verdict  and 
judgment  theretofore  returned  and  entered 
In  this  case,  and  ordered  that  judgment  be 
entered  against  the  defendant  for  the  sum 
of  $3,000  and  costs.  Defendant  prosecutes 
this  appeal  from  that  judgment 
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The  only  errors  assigned  are:  (1)  That 
the  court  erred  in  granting  plaintiff  addition- 
al time  on  October  20,  1917,  within  which 
to  make  her  election  to  remit  $2,000  from  the 
verdict;  (2)  that  the  court  erred  in  granting 
plaintiff  additional  time  on  November  10. 
1917,  for  the  purposes  aforesaid ;  (3)  that  the 
court  erred  in  permitting  plaintiff  to  remit 
$2,000;  and  (4)  that  the  court  erred  in  en- 
tering judgment  in  favor  of  plaintiff  and 
against  the  defendant  for  the  sum  of  $3,000. 

[1-3]  In  support  of  the  first  assignment  it 
is  insisted  that  the  district  court  exhausted 
its  jurisdiction  and  power  when  it  made  the 
first  order,  granting  plaintiff  20  days  within 
which  to  remit  $2,000  from  the  verdict  It 
is  contended  that  when  plaintiff  omitted  or 
failed  to  remit  within  the  20  days  fixed  by 
the  court  the  conditional  order  of  the  court, 
granting  a  new  trial  unless  the  remission 
were  made,  became  absolute  on  the  expira- 
tion of  the  20  days,  and  the  court  had  no 
further  jurisdiction  in  the  matter,  except  to 
proceed  to  try  the  case  again.  In  support 
of  their  contention  counsel  cite  Luke  v.  Cole- 
man, 38  Utah,  383,  113  Pac.  1023,  Ann.  Cas. 
1913B,  483;  Winnlngham  v.  Phllbrlck,  66 
Wash.  38,  105  Pac.  144 ;  Brown  v.  Cllne,  109 
Cal.  156,  41  Pac.  862;  Holtum  v.  Greif,  144 
Cal.  521,  78  Pac.  11.  In  Luke  v.  Coleman 
the  question  Involved  was  this:  The  dis- 
trict court  had  denied  a  motion  for  a  new 
trial  on  the  28th  day  of  October.  On  the 
19th  day  of  December  following  the  plain- 
'  tiff  In  the  case  filed  a  motion,  asking  the 
court  "to  grant  a  rehearing  and  reargument 
of  plaintiff's  motion  for  a  new  trial":  (1) 
Because  the  court  had  erred  in  denying  the 
motion;  and  (2)  because  the  court  had  "at- 
tached undue  weight  to  the  verdict  of  the 
jury."  What  the  plaintiff  there  asked  was 
that  the  court  should  hear,  him  again  upon 
the  same  questions  upon  which  he  had  al- 
ready been  heard.  In  other  words,  all  that 
was  asked  was  that  the  court  review  its 
own  former  ruling  without  assigning  any 
cause  or  reason  except  that  the  court  had 
erred.  It  was  accordingly  held  that  the 
court  had  exhausted  its  power  in  denying 
the  motion  for  a  new  trial,  and  that  it  did 
not  have  the  power,  to  review  its  own  rul- 
ings ppon  the  sole  ground,  that  it  had  erred 
in  making  them.  Such  is'  also  the  effect  of 
the  decisions  in  the  cases  cited  from  Wash- 
ington and  California.  The  only  similarity 
between  the  cases  just  referred  to  and  the 
case  at  bar  is  that  here,  as  in  those  cases,  a 
motion  for  a  new  trial  was  involved.  The 
question  presented  by  appellant's  first  as- 
signment is  therefore  manifestly  not  the 
same  as  was  the  question  presented  and  de- 
cided in  Luke  v.  Coleman  or  in  the  Wash- 
ington and  California  cases.  The  question 
raised  by  appellant's  first  assignment  in 
this -case  is  whether  the  district  court  had 
the  power  to  extend  the  time  within  which 
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plaintiff  was  required  to  elect  whether  she 
would  remit  $2,000  from  the  amount  award- 
ed her  as  damages  or  whether  she  would 
submit  to  a  new  trial.  No  one  does,  or  can, 
contend  that  the  district  court  did  not  have 
the  power  to  make  the  conditional  order  and 
in  connection  therewith  to  determine  and  fix 
the  time  within  which  plaintiff  should  be  re- 
quired to  elect.  Nor  can  anyone  success- 
fully dispute  the  proposition  that  the  time 
plaintiff  should  be  given  to  elect  was  not  en- 
tirely within  the  sound  legal  discretion  of 
the  court  It  could  have  fixed  any  reason- 
able time  limit  within  which  plaintiff  should 
make  the  election.  In  view  of  that  fact,  why 
could  not  the  court  extend  the  time  limit  as 
originally  fixed,  on  proper  application  being 
made  for  such  an  extension?  In  case' where 
a  court  may  fix  a  time  limit  within  which  a 
party  to  an  action  may  do  an  act  the  deter- 
mination of  which  is  manifestly  within  the 
court's  discretion,  why  has  it  not  the  Inher- 
ent power  to  extend  the  time  limit  as  first 
fixed?  We  confess  our  entire  inability  to 
perceive  any  reason  why  it  may  not  do  so. 
Assuming,  however,  that  the  court  did  not 
have  inherent  power  to  extend  the  time  as 
fixed  in  the  conditional  order,  it  certainly 
had  the  power  to  do  so  under  Comp.  Laws 
Utah  1917,  |  7023,  which  was  In  full  force 
and  effect  when  this  case  was  tried  and  the 
proceedings  therein  had.  That  section, 
among  other  things,  provides  that  in  "*  *  • 
the  service  or  filing  of  notices  other  than  of 
appeal,  the  time  allowed  by  this  Code  may 
be  extended,"  etc.  Extensions  of  time  by 
the  trial  courts  when  timely  application  was 
made  have  so  often  been  approved  by  this 
court  that  the  practice  has  become  elemen- 
tary. When,  therefore,  the  trial  court  Im- 
posed the  duty  on  plaintiff  to  elect  within 
20  days  whether  she  would  remit  $2,000 
from  the  verdict  and  judgment  as  entered 
or  suffer  a  new  trial,  she  was  compelled  to 
make  her  election  known,  both  to  the  court 
and  to  the  defendant.  The  manner  of  mak- 
ing It  known  naturally  was  by  the  service 
of  a  notice  to  that  effect,  precisely  as  was 
done  by  plaintiff's  attorneys.  Why  such  a 
notice  does  not  come  within  the  provisions 
of  section  7023  we  are  unable  to  perceive. 
True,  the  time  fixed  by  the  court  within 
which  plaintiff  must  elect  was  not  a  time 
limit  fixed  by  a  statute.  If,  however,  the 
court  may  extend  the  time  limit  fixed  by 
statute,  why  may  it  not  also  extend  the  time 
limit  which  was  originally  fixed  by  the  ex- 
ercise of  its  own  discretion?  If  it  be  said, 
however,  that  the  notice  in  this  case  Is  not 
within  the  literal  terms  of  section  7023,  yet 
it  is  clearly  and  manifestly  within  its  spir- 
it. It  has  been  held,  under  a  statute  precise- 
ly like  section  7023,  that  the  time  limit  fix- 
ed by  the  trial  court  within  which  an  act 
was  required  to  be  performed  by  a  party  to 
the  proceeding  in  ordering  a  new  trial  could 
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be  extended  by  the  court  Dickinson  v.  Smith, 
139  Wis.  1,  120  N.  W.  406.  The  same  court 
also  held  that  relief  may  be  granted  in  such 
a  case  under  a  section  similar  to  Coinp. 
Laws  Utah  1917,  §  6619,  to  which  more  par- 
ticular reference  will  be  made  hereinafter. 
Guaranteed  Inv.  Co.  v.  Van  Metre,  158  Wis. 
262,  149  N.  W.  30,  Ann.  Cas.  1916E,  554. 
We  are  of  the  opinion,  therefore,  that  the 
first  assignment  of  error  cannot  prevail. 

[4]  It  Is  next  assigned  as  error  that  the 
court  erred  in  granting  another  extension  on 
November  10,  one  day  after  the  previous  ex- 
tension had  terminated.  The  record,  how- 
ever, shows  that  that  extension  was  made 
upon  a  showing  of  Inadvertence  and  excus- 
able-neglect. By  doing  that,  therefore,  the 
discretion  and  power  of  the  court  were  in- 
voked under  section  6619,  supra,  which  in 
express  terms  provides  that  a  court  may 
grant  relief  in  case  of  "mistake,  inadvert- 
ence, surprise  or  excusable  neglect."  While 
the  showing  upon  that  application  was  not 
as  full  and  complete  as  it  could  have  been 
made,  as  appears  from  the  supplementary 
affidavits  of  counsel,  yet  the  showing  was 
sufficient  to  invoke  the  discretion  and  power 
of  the  court  to  act,  and  it  acted  upon  such 
showing.  This  assignment  must  therefore 
also  fall. 

[6]  It  Is  next  contended  that  the  court  er- 
red in  granting  plaintiff's  application  to  re- 
mit $2,000  from  the  verdict  and  judgment 
as  originally  entered.  That  application  was 
also  made  pursuant  to  section  6619,  and  the 
facts,  showing  why  the  election  by  the  plain- 
tiff was  not  made  within  the  time  limit  or- 
iginally fixed  by  the  court,  and 'her  excuse 
for  not  electing,  and  why  no  prejudice  re- 
sulted to  the  appellant  by  the  delay,  were 
full  and  complete.  The  statement  of  facts 
made  was  neither  questioned  nor  disputed. 
True,  the  court,  for  the  reasons  hereinbefore 
stated,  had  ruled  that  plaintiff's  election 
came  too  late.  That  ruling  was,  however, 
Inadvertently  made,  and  without  considering 
her  application  upon  merits.  When  the 
court's  attention  was  directed  by  plaintiff's 
counsel  to  the  fact  that  It  had  acted  In- 
advertently and  had  ignored  the  fact  that 
plaintiff's  application  was  in  fact  based  up- 
on the  provisions  of  section  6619,  the  court 
set  aside  the  ruling  it  had  thus  inadvertent- 
ly made,  and  granted  the  relief  prayed  for 
pursuant  to  said  section.  We  know  of  no 
case  wherein  it  was  held  that  the  court's 
action  In  that  regard  was  without  Jurisdic- 
tion or  even  improper.  Indeed,  the  Supreme 
Courts  of  both  California  and  Wnshington, 
upon  whose  decisions  appellant  relies,  as  we 
have  seen,  have  held  that  where  the  appli- 
cation for  relief  is  based  upon  section  6619, 
which  corresponds  to  section  473  of  the  Cali- 
fornia Code  of  Civil  Procedure,  and  to  sec- 
tion 4953  of  Ballingor's  Code  of  Washington, 
the  rule  laid  down  In  the  cases  of  Winning- 


ham  v.  Philbrick  and  Holtum  v.  Grelf  and 
Brown  v.  Cline  does  not  apply.  See  Frost 
v.  Los  Angeles  Ry.  Co.,  165  Cal.  365,  132 
Pac.  443,  and  Little  Bill  v.  Dyslin,  51  Wash. 
675,  99  Pac.  1026.  In  referring  to  an  order 
granting  a  new  trial  upon  the  condition  that 
the  prevailing  party  remit  a  specified  amount 
from  the  verdict  Mr.  Justice  Shaw  of  the 
Supreme  Court  of  California,  in  Frost  v.  Los 
Angeles  Ry.  Co.,  supra,  says  "after  such  an 
order  Is  made,  the  court  below  has  no  pow- 
er to  change  it,  except  bp  proceedings  taken 
under  section  478  of  the  Code  of  Civil  Pro- 
cedure. •  •  *"  (Italics  ours.)  Section 
473,  referred  to,  corresponds  to  our  section 
6619.  To  the  same  effect  is  the  holding  of 
the  Washington  Supreme  Court  in  the  case 
last  referred  to  from  that  state.  While  in 
those  cases  the  rule  laid  down  in  Luke  v. 
Coleman  is  adhered  to,  yet  that  rule  is  lim- 
ited to  cases  where  no  application  for  relief 
Is  made  pursuant  to  section  6619.  The  very 
courts,  therefore,  upon  whose  decisions  the 
opinion  in  Luke  v.  Coleman  Is  based,  and 
upon  which  appellant  relies,  clearly  author- 
ize the  proceedings  had  in  and  the  ruling 
that  was  made  by  the  district  court  in  this 
case.  While  we  firmly  adhere  to  the  rule 
laid  down  In  Luke  v.  Coleman  when  limited 
to  the  facts  and  circumstances  of  that  case, 
yet  we  say  without  hesitation  that  if  that 
decision  shall  be  held  to  mean  what  appel- 
lant contends  for,  it  would  have  to  be  modi- 
fled,  since  to  thus  construe  it  would  disre- 
gard and  nullify  the  provisions  of  section 
6619.  It  has  uniformly  been  held  by  this 
court  that  where  a  time  limit  fixed  by  the 
statute  or  by  the  order  of  court  expired 
without  obtaining  an  extension,  relief  may, 
nevertheless,  be  had  under  section  6619. 
For  Illustrative  cases  see  Felt  v.  Cook,  31 
Utah,  299,  87  Pac.  1092,  Tooele  Imp.  Co.  v. 
Hoffman,  44  Utah,  532,  141  Pac.  744,  and 
Moyle  v.  McKean,  49  Utah,  93,  162  Pac.  63. 

[I]  What  has  been  said  also  disposes  of 
the  other  two  assignments.  We  remark  that 
while  the  proceedings  on  the  motion  for  a 
new  trial  in  this  case  were  Irregular,  yet 
the  district  court  clearly  acted  within  its 
power  and  jurisdiction  in  granting  relief  to 
plaintiff,  and  in  view  that  it  is  not  contend- 
ed that  errors  of  law  or  other  irregularities 
occurred  at  the  trial,  and  as  found  hy  the 
district  court,  and  that  the  only  defect  in 
the  proceedings  was  that  in  the  judgment 
of  the  district  court  the  jury  had  award- 
ed plaintiff  more  damages  than  it  thought 
she  should  have,  which  defect  was  fully  cur- 
ed by  the  remittitur,  It  would  almost  be  a 
travesty  of  Justice  to  deprive  her  of  the 
right  to  enforce  her  judgment.  Moreover,  in 
view  that  no  errors  are  complained  of  ex- 
cept the  somewhat  technical  ones  herein 
considered,  this  court  may  not  reverse  the 
Judgment.  We  have  frequently  called  atten- 
tion to  Comp.  Laws  Utah,  §§  6622,  6968,  the 
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first  of  which  provides  that  the  courts  must 
"disregard  any  error  or  defect  in  the  plead- 
ings or  proceedings,  which  does  not  affect 
the  substantial  rights  of  the  parties  and  no 
Judgment  shall  be  reversed  or  affected  by 
reason  of  such  error  or  defect";  and  the 
second  of  which  provides  "no  exception  shall 
be  regarded  unless  the  decision  excepted  to 
is  material  and  prejudicial  to  the  substantial' 
rights  of  the  party  excepting."  In  view  of 
those  sections,  and  under  the  decisions  of 
this  court,  it  would  be  a  difficult  matter  to 
find  a  good  reason  for  reversing  a  judgment 
where  the  appealing  party  does  not  complain 
of  any  error  occurring  at  the  trial,  and 
where  It  is  not  claimed  that  he  did  not  have 
a  fair  trial.  It  would  seem  that  under  such 
circumstances,  if  the  court  bad  jurisdiction 
to  make  the  ruling  complained  of,  no  irregu- 
larity in  the  proceeding  on  the  motion  for  a 
new  trial  culminating  in  the  denial  of  such 
motion  could  be  sufficient  to  authorize  a 
reversal  of  the  judgment  by  this  court 

For  the  reasons  stated  the  judgment 
should  be,  and  it  accordingly  is,  affirmed, 
with  costs  to  plaintiff. 


and  GIDEON  and 
MORGAN,  District 


CORFMAN,  O.  J., 
THURMAN,  JJ.,  and 
Judge,  concur. 

WEBER,  J.,  being  disqualified,  did  not  par- 
ticipate herein,  i 


E.  M.  BIGGS  TIE  &  STORE  CO.  v.  ARLING- 
TON LAND  CO.  et  al.  (BURNS, 
Intervener.)  (No.  2131.) 

(Supreme  Court  of  New  Mexico.    Aug.  29, 
1919.   Rehearing  Denied  Jan.  29,  1920.) 

(Syllabus  hy  the  Court.) 

X.  Appeal  and  ebbob  ®=»839(1)— No  deci- 
sion AS  TO  MOTION  NOT  DECIDED  BELOW. 
A  motion,  which  so  far  as  appears  from 
the  record  was  never  decided  below,  presents 
no  question  for  decision  in  the  appellate  court. 

2.  Reference  <S=» 34— Necessity  op  motion 

TO  VACATE  BEFEKENCE  AND  TOR  JTTBY  TRIAL. 

Where  a  case  Is  referred  to  a  referee  and 
one  of  the  parties  contends  that  the  case  can- 
not properly  be  referred  and  that  he  is  en- 
titled to  a  jury  trial,  it  is  the  duty  of  such 
party,  prior  to  a  hearing  and  report  by  the 
referee,  to  move  the  court  for  an  order  vacat- 
ing the  reference  and  to  award  him  a  trial  by 
jory. 

8.  Reference  «=»34— Objection  that  case 
is  not  befebablb  to  be  made  to  coukt. 
Objections  that  a  case  is  not  properly  re- 
ferable and  that  a  party  is  entitled  to  a  jury 
trial  should  be  made  to  the  court  and  not  to 
the  referee. 


4.  Reference  «J=>54— Time  fob  completion 

OF  EE  FEB  EE'S  HEARING. 

Section  4239,  Code  1915,  which  provides 
for  the  appointing  of  a  referee  and  further 
provides  that  such  referee  shall  complete  the 
hearing  within  three  months,  unless  otherwise 
ordered  or  the  time  be  extended  by  the  court 
for  good  cause  shown,  is  mandatory;  and  a 
referee  must  complete  the  bearing  within  three 
months  from  the  date  of  bis  appointment  unless 
the  order  of  appointment  otherwise  provides  or 
the  time  is  extended  by  the  court 

Appeal  from  District  Court  Rio  Arriba 
County;  Reynolds,  Judge. 

Action  in  equity  for  an  injunction  by  E.  M. 
Biggs  Tie  &  Store  Company  against  the  Ar- 
lington Land  Company  and  others,  with  in- 
tervention and  cross-complaint  by  T.  D. 
Burns  and  others.  Order  dissolving  tempo- 
rary Injunction  against  the  original  defend- 
ants made  the  final  judgment  of  the  court 
and  judgment  disposing  of  rights  of  Inter- 
veners other  than  Burns.  Objection  to  ref- 
eree's report  overruled,  and  judgment  enter- 
ed for  intervener,  and  plaintiff  appeals.  Re- 
versed and  remanded,  with  Instructions  to 
set  aside  the  judgment  and  to  proceed  as 
though  no  reference  had  been  made. 

A.  B.  Renehan  and  E.  R.  Wright,  both  of 
Santa  P6,  Hayt  Dawson  &  Wright,  of  Den- 
ver, Colo.,  and  Carl  H.  Gilbert  of  Santa  Fe, 
for  appellant. 

N.  B.  Laughlin,  of  Santa  F6,  and  Reese 
McCloskey,  of  Durango,  Colo.,  for  appellee. 

ROBERTS,  J.  Appellant  plaintiff  below, 
commenced  an  action  in  equity  in  the  dis- 
trict court  of  Rio  Arriba  .county  in  April, 
1913,  against  the  Arlington  Land  Company, 
Chama  Valley  Land  &  Irrigation  Company, 
and  others,  based  upon  its  contract  dated 
the  3d  day  of  January,  1911,  with  the  Chama 
Valley  Land  &  Irrigation  Company,  under 
which  It  claimed  the  right  to  cut  all  the 
merchantable  timber  upon  the  Tierra  Amaril- 
la  land  grant.  The  legal  title  to  the  land 
grant  rested  in  the  Arlington  Land  Company 
at  the  time  the  contract  for  the  timber  was 
entered  Into  between  the  appellant  and  the 
Chama  Valley  Land  &  Irrigation  Company. 
The  complaint  contained  allegations  design- 
ed to  show  that  the  Arlington  Land  Com- 
pany, the  record  owner  of  the  grant  had  re- 
ceived the  benefits  of  the  contract  between 
the  Chama  Valley  Land  &  Irrigation  Com- 
pany and  the  appellant  and  acquiesced  in  the 
making  of  the  contract  and  other  allegations 
calculated  to  show  that  in  equity  the  Ar- 
lington Land  Company  was  bound  by  the 
contract  between  the  parties  named.  The 
complaint  went  on  and  alleged  that  the 
Chama  Valley  Land  &  Irrigation  Company 
had  no  record  title  to  the  land;  that  the 


«=For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
186  P.-29 


Digitized  by 


Google 


450 


186  PACIFIC  REPORTEB 


(N.  M- 


Arlington  Land  Company  was  proceeding  to 
sell  the  land  without  recognition  of  appel- 
lant's rights  to  the  timber,  the  contract  for 
which  had  some  years  to  ran  at  the  time 
the  complaint  was  filed.  The  prayer  of  the 
bill  was  that  the  Arlington  Land  Company 
be  enjoined  from  selling  and  disposing  of  the 
real  estate  without  reserving  to  the  appel- 
lant its  rights  under  the  said  contract  It' 
was  alleged  that  the  land  company  had  sold 
about  100,000  acres  of  the  grant  to  one  per- 
son, without  naming  him,  who  refused  to 
recognize  the  appellant's  rights,  or  to  allow 
it  to  cut  the  timber  off  the  land,  and  that  the 
said  Arlington  Land  Company  was  making 
further  contracts  and  would  convey  other 
portions  of  said  grant  to  other  parties  who 
would  not  recognize  appellant's  rights  under 
its  contract,  and  prayed  an  Injunction 
against  the  defendants,  their  servants,  agents, 
and  privies,  against  hindering  or  prevent- 
ing the  cutting  and  removing  of  timber  from 
any  part  of  the  grant. 

The  Arlington  Land  Company  answered 
denying  the  equities  in  the  bill,  and  set  up 
that  appellant  was  cutting  timber  from  lands 
on  the  grant,  and  asked  for  an  injunction 
restraining  further  trespass. 

Thomas  D.  Burns  entered  into  a  contract 
with  the  Arlington  Land  Company  in  No- 
vember, 1912,  for  the  purchase  of  about 
100,000  acres  of  land.  A  deed  for  the  land 
was  made  and  was  recorded  on  the  14th  day 
of  February,  1913,  and  Burns  was  in  pos- 
session of  the  land  at  the  time  the  suit  was 
instituted  by  appellant.  Burns  was  not  made 
a  party.  Other  portions  of  the  grant  had 
been  sold  to  other  individuals  not  necessary 
to  be  named.  These  individuals,  together 
with  Burns,  filed  a  petition  of  Intervention 
wherein  they  set  up  their  rights  under  their 
deeds,  and  the  appellee  Burns  set  forth  his 
claimed  damages  to  his  land  by  the  cutting 
and  removing  of  timber  by  appellant,  as  well 
as  damages  to  his  land  and  pasture,  and 
prayed  an  Injunction  that  the  plaintiff  be 
restained  from  further  cutting  and  trespass, 
which  said  intervening  petition  was  allowed 
to  be  filed  by  the  court. 

At  the  time  of  the  filing  of  the  complaint 
by  appellant,  a  temporary  injunction  was  is- 
sued against  the  original  defendants  re- 
straining them  from  selling  any  portions  of 
the  grant,  or  interfering  with  appellant's 
cutting  of  the  timber.  Upon  the  Incoming  of 
the  answer  by  the  Arlington  Land  Company, 
the  court  dissolved  the  temporary  injunc- 
tion, and  on  the  4th  day  of  December,  1913, 
the  court  entered  an  order  appointing  John 
R.  McFle  as  referee  "with  the  direction  to 
take  the  proof  as  between  the  plaintiff  there- 
in and  the  defendant  the  Arlington  Land 
Company, '  upon  the  cross-complaint  of  the 
defendant  the  Arlington  Land  Company,  and 
the  answer  of  the  plaintiff  thereto  and  as 
between  the  intervener,  T.  D.  Burns,  and 


the  plaintiff,  the  E.  M.  Biggs  Tie  &  Store 
Company,  on  the  intervening  petition  and 
cross-complaint  of  the  said  T.  D.  Burns  and 
the  answer  of  the  plaintiff  thereto,  and  to 
report  the  same  with  his  findings  of  fact 
and  conclusions  of  law  thereon  to  this  court" 

Subsequently,  a  stipulation  was  entered 
into  between  the  Arlington  Land  Company 
and  the  appellant,  by  which  the  order  dis- 
solving the  temporary  injunction  thereto- 
fore granted  the  appellant  was  made  the 
final  judgment  of  the  court.  The  stipulation 
contained  certain  other  matters  not  neces- 
sary to  be  referred  to,  except  one  provision 
to  the  effect  that  the  stipulated  judgment 
should  be  without  prejudice  to  the  rights  of 
the  appellant  in  so  far  as  the  interveners 
were  concerned.  Judgment  was  entered  in 
accordance  with  the  stipulation.  Thereafter 
a  second  stipulation  was  filed  upon  which 
judgment  was  entered  disposing  of  the  case 
as  to  all  the  Interveners  except  T.  D.  Burns. 

Burns  filed  an  amended  cross-bill,  In  which, 
he  set  up  the  fact  that  the  appellant  had 
cut  and  destroyed  timber  on  the  portion  of 
the  grant  owned  by  him  after  his  said  pur- 
chase of  the  value  of  more  than  $16,000  and 
had  converted  the  same  to  appellant's  use; 
that  appellant  prior  to  the  trespass  had  re- 
ceived actual  notice  of  the  appellee's  pur- 
chase of  the  land  and  timber  from  the  Ar- 
lington Land  Company;  and  that  the  tres- 
pass was  willful  and  intentional,  and  the 
value  of  ■  the  manufactured  timber  at  the 
time  of  the  conversion  was  asked  as  dam- 
ages. 

An  answer  was  filed  to  this  pleading  al- 
leging, among  other  things,  that  appellant  had 
proceeded  to  cut  the  timber  in  question  un- 
der the  bona  fide  belief.  Induced  by  the  ad- 
vice of  reputable  counsel,  that  it  had  the 
legal  right  so  to  do. 

On  the  28th  day  of  December,  1914,  mere 
was  filed  in  the  office  of  the  clerk  of  the  dis- 
trict court  of  Bio  Arriba  county  objections 
to  said  referee  upon  the  ground  that  at  that 
time  the  cause  had  resolved  Itself  into  an 
action  at  law  and  that  appellant  was  en- 
titled to  a  jury  trial,  which  was  demanded; 
that  the  only  issue  remaining  was  the  ques- 
tion of  damages,  which  was  purely  legal. 
The  objections  were  renewed  at  the  time  the 
referee  proceeded  to  hear  the  evidence.  No 
ruling  of  the  court  however,  was  Invoked 
until  after  the  evidence  had  been  taken  and 
the  referee's  report  was  filed  and  came  on 
for  consideration  by  the  court  The  referee's 
report  came  on  for  consideration,  the  objec- 
tions were  heard  and  overruled,  and  Judg- 
ment was  entered  on  the  29th  day  of  July, 
1916,  for  the  intervener  in  the  sum  of  $15,- 
684.33,  in  accordance  with  the  findings  of 
such  referee,  to  review  which  Judgment  ap- 
pellant prosecutes  this  appeal. 

Appellant  has  assigned  42  grounds  of  er- 
ror which  he  discusses  under  3  general 
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heads.  The  points  will  be  considered  in  the 
order  stated  by  appellant. 

[1-3]  The  first  point  made  is  that  the  ac- 
tion of  the  court  in  adopting  and  ratifying 
the  report  of  the  referee  waa  erroneous  for 
two  reasons:  First,  that  at  the  time  of  the 
reference  the  litigation  had  resolved  itself 
into  an  action  at  law  in  which  appellant  was 
entitled  to  a  trial  by  Jury ;  and,  second,  that 
the  powers  of  the  referee  under  the  order 
of  reference  bad  terminated  before  the  hear- 
ing. These  questions  will  be  discussed  In  the 
order  stated. 

Appellant  does  not  contend  that  the  order 
Of  reference  was  not  proper  at  the  time  it 
was  made.  No  objection  was  Interposed  by 
appellant  to  the  reference.  At  that  time 
equitable  Issues  were  involved,  both  as  to 
the  Arlington  Land  Company's  cross-bill  and 
the  cross-bill  filed  by  the  intervener.  '  Aft- 
erwards, as  heretofore  stated,  the  litigation 
between  the  Arlington  Land  Company  and 
appellant  was  settled  by  a  stipulated  decree. 
Appellee  Burns  amended  his  cross-bill '  so 
that  a  recovery  of  damages  was  alone 
sought.  It  is  true  that  appellant  filed  ob- 
jections to  the  referee  proceeding  with  the 
hearing  and  that  it  demanded  a  jury  trial, 
but  no  ruling  of  the  court  was  Invoked  on 
the  motion  so  filed. 

"A  motion,  which  bo  far  as  appears  from  the 
record  was  never  decided  below,  presents  no 
question  for  decision  in  the  appellate  court." 
3  C.  J.  p.  890. 

It  was  the  duty  of  appellant  to  have  in- 
voked a  ruling  of  the  court  upon  Its  motion 
asking  the  court  to  vacate  the  order  of  ref- 
erence and  to  award  it  a  trial  by  Jury  prior 
to  the  hearing  before  the  referee  and  his  re- 
port. It  will  not  be  permitted  to  take  its 
chances  of  a  favorable  decision  by  the  ref- 
eree, and  when  it  finds  the  decision  adverse 
to  it  then  press  for  a  decision  its  objection 
to  the  reference.  Nor  do  the  objections  made 
by  appellant  before  the  referee  at  the  begin- 
ning of  the  taking  of  testimony  avail  the 
appellant  As  said  by  the  Supreme  Court  of 
Missouri  in  the  case  of  State  ex  rel.  v.  Peo- 
ple's Ice  Co.,  246  Mo.  168,  on  page  198,  151 
S.  W.  110: 

"Objections  on  this  head  must  be  made  at 
the  time  of  the  appointment  and  made  to  the 
conrt  itself.  The  referee  or  commissoner,  as 
he  was  dubbed  in  this  case,  *  *  *  has  no 
more  power  to  set  aside  his  appointment  on 
the  ground  that  the  cause  he  is  about  to  hear 
is  not  referable  than  he  has  to  appoint  himself 
referee  in  the  first  place." 

This  case  likewise  disposes  of  the  objec- 
tion made  by  appellant  at  the  time  the  re- 
port of  the  referee  came  on  for  consideration. 
The  court  said: 

"It  may  also  be  observed  here  that  the  action 
of  the  trial  court  in  overruling  the  motion  -to 
set  aside  the  appointing  order  and  the  motion 


to  strike  out  the  testimony  on  the  ground  that 
the  case  was  not  referable  and  consent  had  not 
been  given,  all  of  which  motions  were  filed  after 
the  report  was  in,  is  in  full  harmony  with  prin- 
ciples heretofore  laid  down." 

Other  authorities  to  the  same  effect  are 
Grant  v.  Hughes,  96  N.  C.  177,  2  S.  B.  339, 
346;  Smith  v.  Baer,  166  Mo.  392,  66  S.  W. 
166;  Conley  v.  Horner,  10  OkL  277,  62 
Pac  807;  Young  v.  Powell,  87  Mo.  128. 

Here  the  reference  apparently  was  with 
the  consent  of  appellant  At  least,  no  ob- 
jection was  interposed  to  the  reference.  It 
may  be  the  issue  has  subsequently  changed 
by  reason  of  the  stipulated  decree  In  so  far . 
as  appellant  and  the  Arlington  Land  Com- 
pany were  concerned  and  the  amendment  of 
the  cross-bill  by  Burns,  so  that  only  an  issue 
at  law  was  presented  upon  which  appellant 
would  have  been  entitled  to  a  jury  trial. 
16  Cyc.  116;  Camp  v.  Elston,  48  Ala.  81; 
Alger  Anderson  efc  al.  (C.  C.)  92  Fed.  696 ; 
Kessler  v.  Ensley  Co.  (C.  O.)  123  Fed.  546; 
Miller  v.  St.  Louis  &  M.  0.  R.  Co.,  162  Mo. 
424,  63  S.  W.  85;  United  States  v.  Bitter 
Root  Dev.  Co.,  133  Fed.  274,  66  C.  C.  A.  652. 
But  no  ruling  of  the  court  was  invoked  on 
the  question  until  after  all  the  evidence  was 
taken  and  the  report  of  the  referee  was  filed, 
which  was  adverse  to  appellant.  As  we  have 
said,  the  request  came  too  late.  For  these 
reasons  the  question  presented  is  not  here 
for  determination. 

[4]  On  December  4, 1913,  an  order  of  court 
was  entered  appointing  John  R.  McFie  as 
referee  to  take  the  testimony  and  report  the 
findings  of  fact  and  conclusions  of  law.  The 
order  of  reference  did  not  specify  the  time 
within  which  the  testimony  should  be  taken 
or  the  report  made.  The  hearing  before  the 
referee  was  not  begun  until  December  29, 
1914,  more  than  a  year  after  the  referee 
was  appointed.  Before  any  testimony  was 
taken  before  the  referee,  appellant  objected 
to  the  referee  proceeding  with  the  taking  of 
testimony  on  the  ground  that  under  section 
4239,  Code  1915,  more  than' three  months 
having  elapsed  since  the  appointment  of  the 
referee,  he  was  without  power  to  proceed 
with  the  taking  of  testimony;  no  extension 
of  time  having  been  granted  by  the  court. 
Notwithstanding  the  lapse  of  time  and  the 
objection  interposed  by  appellant,  the  referee 
proceeded  to  take  the  testimony,  upon  which 
findings  of  fact  were  made  and  conclusions 
of  law  stated  and  upon  which  report  the 
judgment  was  entered.  Appellant  contends 
that  the  powers  of  the  referee  under  the 
order  of  reference  to  take  the  testimony  had 
expired  before  the  hearing. 

Section  4239,  Code  1915,  governing  the 
matter,  reads  as  follows: 

"They  shall  appoint  a  time  and  place  for  the 
hearing,  and  give  ten  days'  notice  thereof,  in 
writing,  to  all  the  parties;  and  if  either  party, 
being  notified,  shall  fail  to  appear,  they  shall 
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proceed  ez  parte,  and  shall  adjourn  the  hearing 
from  time  to  time  as  may  be  necessary,  bnt 
shall  complete  the  hearing  within  three  months, 
unless  otherwise  ordered,  or  the  time  be  ex- 
tended by  the  court  for  good  cause  shown." 

Appellant  contends  that  this  statute  Is 
mandatory  and  that  unless  the  order  ap- 
pointing the  referee  otherwise  orders,  or  the 
time  be  extended  by  the  court,  the  power 
of  the  referee  to  take  any  testimony  in  the 
case  expires  at  the  end  of  three  months  from 
the  date  of  bis  appointment.  It  is  appellee's 
contention  that  the  statute  1b  directory  and 
does  not  have  the  effect  to  deprive  the  referee 
of  Jurisdiction  to  take  the  testimony  after 
the  three  months  has  expired.  No  similar 
statute  is  called  to  our  attention,  but  there 
are  many  cases  passing  upon  statutes  which 
require  the  report  of  the  referee  to  be  filed 
within  a  designated  time  after  the  taking 
of  the  testimony  is  completed.  Quoting  the 
statute  of  California  will  afford  an  illustra- 
tion of  the  other  statutes  in  this  regard. 
Section  643,  CaL  Code  Civ.  Proc,  reads: 

"The  referees  or  commissioner  must  report 
their  findings  in  writing  to  the  court  within 
twenty  days  after  the  testimony  is  closed,  and 
the  facts  found  and  conclusions  of  law  must 
be  separately  stated,  therein." 

This  statute  was  held  to  be  directory  by 
the  Supreme  Court  of  California  in  the  cas- 
es of  Keller  v.  Sutrick,  22  Cal.  471;  Broad 
v.  Hurray,  44  Cal.  228;  McQuillan  v.  Don- 
ahue, 49  CaL  157^  A  similar  statute  is 
found  in  South  Dakota,  with  the  further 
provision  that  the  time  may  be  extended  by 
consent  of  the  parties  or  by  order  of  the 
court  or  judge.  This  was  likewise  held  to 
be  directory.  Perkins  v.  Roberts  County,  27 
S.  D.  281,  130  N.  W.  443,  34  L.  R.  A.  (N.  S.) 
581,  Ann.  Cas.  1913D,  601.  Other  like  cases 
will  be  found  in  a  note  to  the  case  of  Per- 
kins v.  Roberts  County,  Ann.  Cas.  1913D,  p. 
604,  and  the  note  to  the  same  case  In  34  L. 
R.  A  (N.  S.)  681.  The  leading  case  to  the- 
contrary  is  De  Long  v.  Stahl,  13  Kan.  558, 
In  an  opinion  by  Justice  Brewer.  There  a 
referee  was  appointed  with  directions  to  re- 
port his  determination  10  days  before  the 
beginning  of  the  next  term.  The  court  held 
that,  when  the  time  within  which  by  the 
terms  of  the  order  he  must  act  had  expired, 
his  office  censed  and  his  powers  ended.  The 
case  of  Perkins  v.  Roberts  County,  supra, 
Intimated  tha.t  there  Is  a  distinction  between 
statutes  fixing  the  time  in  which  the  report 
should  be  returned  and  statutes  authorizing 
the  court  to  fix  the  time  and  the  order  so 
doing.  We  confess  an  Inability  to  see  the 
reason  for  such  a  distinction.  If  the  statute 
prescribes  the  time  within  which  the  report 
shall  be  made,  such  statute  enters  into  and 
becomes  a  part  of  the  order  appointing  the 
referee  and  would  seemingly  have  the  same 
force  and  effect  as  to  time  within  which  the 


report  should  be  made  as  the  order  of  the 
court  Itself  in  this  regard.  Many  state 
courts  hold  that  the  failure  of  the  referee 
to  report  within  the  allotted  time  makes  a 
subsequent  report  of  no  effect  Hall  v.  HaU, 
3  Conn.  308;  Ooodale  v.  Case,  71  Iowa,  434, 
32  N.  W.  414;  Davis  v.  Caldwell,  100  Iowa, 
C58,  69  N.  W.  1087;  Price  v.  Tyson,  2  Gill 
ft  J.  (Md.)  475;  Mott  v.  Anthony,  5  Mass. 
489;  White  v.  Kimble,'  3  N.  J.  Law,  461; 
Hills  v.  Passage,  21  Wis.  294. 

Our  statute  being  apparently  original,  we 
must  endeavor  to  ascertain  the  legislative 
intent.  It  was  adopted  while  New  Mexico 
was  a  territory  and  was  probably  patterned 
after  the  sixty-ninth  equity  rule  (198  Fed. 
xxxviiL  115  O.  C.  A.  xxxvlli)  promulgated  by 
the  United  States  Supreme  Court,  which  pro- 
vided that — 

"Three  months,  and  no  more,  shall  be  allowed 
for  the  taking  of  testimony  after  the  cause  is 
at  issue,  unless  the  court  or  a  judge  thereof 
shall,  upon  special  cause  shown  by  either  par- 
ty, enlarge  the  time." 

This  was  apparently  Incorporated  in  the 
rules  of  practice  for  the  district  courts  of 
the  territory  in  equity  cases  by  rule  72, 
adopted  by  the  territorial  Supreme  Court  in 
1880.   This  rule  provided: 

"Three  months,  and  no  more,  shall  be  allow- 
ed for  the  taking  of  testimony  after  the  cause 
is  at  issue,  unless  the  court  shall,  upon  special 
cause  shown  by  either  party,  enlarge  the  time, 
and  no  testimony  taken  after  such  period  shall 
be  allowed  to  be  read  in  evidence  at  the  hear- 
ing." 

The  sixty-ninth  equity  rule  has  been  sev- 
eral times  before  the  federal  courts  for  con- 
struction. In  the  case  of  Wooster  v.  Clark 
and  Others  (C.  O.)  9  Fed.  854,  It  was  held 
that  equity  rule  69  was  Imperative,  and  that 
no  testimony  taken  after  that  time  should  be 
allowed  to  be  read  at  the  hearing.  In  the 
case  of  Western  Electric  Co.  v.  Capital 
Tel.  ft  Tel.  Co.  (O.  C.)  86  Fed.  770,  the  court, 
in  speaking  of  a  deposition  taken  after  the 
expiration  of  three  months,  said: 

"The  deposition  was  not  taken  within  the 
time  prescribed  or  permitted  by  rule  69  (Equity 
Rules),  and  the  complainant  made  this  objection 
at  the  time  of  the  taking  of  the  deposition. 
The  motion  to  exclude  this  deposition  must 
therefore  be  granted  as  the  rule  referred  to  is 
imperative  that  testimony  taken  after  the  time 
prescribed  shall  not  be  read  at  the  time  of  the 
hearing." 

In  the  case  of  Ingle  r.  Jones,  9  WalL 
486,  19  It.  Ed.  621,  the  court  said:  ' 

"The  rule  referred  to  provides  that  'three 
months  and  no  more,  shall  be  allowed  for  the 
taking  of  testimony  after  the  cause  is  at  issue, 
unless  the  court  or  a  judge  thereof  shall,  upon 
special  cause  shown  by  either  party,  enlarge 
the  time.'  The  three  months  are  allowed  for 
the  taking  of  testimony  by  both  parties.  The 
limitation  applies  as  much  to  defendants  as  to 
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complainants.  It  is  for  the  court  or  judge  to 
decide  whether  farther  time  shall  be  given  or 
refused,  and  ordinarily  the  determination  of  the 
question  would  not  be  deemed  a  fit  subject  for 
review  by  this  tribunal." 

This  rule  would  seem  to  be  Imperative, 
and  that  without  an  order  of  court  extend- 
ing the  time  no  testimony  taken  after  the 
expiration  of  three  months  would  be  receiv- 
ed in  evidence.  When  the  statute  In  question 
was  adopted,  as  we  have  said,  New  Mexico 
was  a  territory,  and  the-  equity  rule  referred 
to  applied  to  cases  on  the  federal  side  of  the 
district  courts  in  this  state,  and  it  is  quite 
probable  that  the  framers  of  the  Code  used 
this  rule  as  a  model  in  framing  the  section 
of  the  statute  now  under  consideration.  It 
was  designed,  of  course,  to  speed  the  hear- 
ing and  disposition  of  cases  and  made  it  in- 
cumbent upon  the  referee  and  the  parries 
to  proceed  promptly  with  the  taking  of  the 
proofs.  It  differs  radically  from  the  Cali- 
fornia statute  and  others  patterned  after  it, 
in  that  such  statutes  make  no  provision  for 
the  time  within  which  the  evidence  shall  be 
taken,  but  simply  limit  the  time  within  which 
the  report  shall  be  made  after  the  evidence 
is  taken.  Our  statute  limits  the  time  with- 
in which  the  evidence  must  be  taken  and 
is  silent  as  to  the  time  thereafter  within 
which  the  report  must  be  filed.  It  will  be 
noted  that  the  statute  says  the  referee  shall 
complete  the  hearing  within  three  months. 
This  would  appear  to  be  mandatory,  but  the 
following  words  provide  a  method  of  relief 
from  the  mandatory  character  of  the  statute 
in  that  the  court,  at  the  time  of  making 
the  appointment  of  the  referee,  might  order 
a  different  period  within  which  the  testi- 
mony should  be  taken,  either  shortening  the 
statutory  period  or  extending  It,  and,  where 
this  was  not  done,  the  court  might  for  good 
cause  shown  extend  the  time.  These  pro- 
visions would  seem  to  clearly  indicate  that 
the  statute  was  intended  to  have  a  manda- 
tory character  and  to  cut  off  the  right  of 
the  referee  himself  to  extend  the  time  for 
taking  the  testimony.  If  it  was  the  legisla- 
tive Intent  that  the  statute  should  be  direc- 
tory, there  would  have  been  no  occasion  for 
the  provisions  giving  the  court  the  right  to 
otherwise  order  or  to  extend  the  time  for 
good  cause  shown,  for  such  provisions  would 


have  been  wholly  unnecessary.  From  a  read- 
ing of  the  statute,  we  are  forced  to  the  con- 
clusion that  it  was  the  legislative  intent 
that  the  provisions  limiting  the  time  to  three 
months  was  intended  to  be  mandatory  and 
not  directory,  and  that  without  an  order  of 
court  otherwise  directing,  or  extending  the 
time,  the  referee  Is  without  power  to  take 
testimony,  after  the  statutory  time  has  ex- 
pired. The  question  as  to  whether  he  might 
proceed  with  the  taking  of  testimony  with 
the  consent  of  the  parties  Is  not  involved 
In  this  case. 

Appellee  argues  that  section  4247,  which 
provides  that  "referees  shall  In  all  cases  re- 
port as  speedily  as  possible,"  and  section 
4243,  that  "referees  may  be  compelled  by 
order  of  the  court,  in  which  a  cause  is  pend- 
ing, to  proceed  to  the  hearing  and  make  re- 
port," indicate  that  the  section  under  con- 
sideration was  not  Intended  to  be  manda- 
tory: but  we.  do  not  believe  that  the  sections 
referred  to  change  the  construction  of  section 
4239.  Section  4247  is  directory  and  makes 
it  the  duty  of  the  referee  to  proceed  with 
diligence  in  making  his  report,  and  section 
4243  gives  the  court  the  power  to  require  the 
referee  to  proceed  promptly  with  the  hear- 
ing and  to  make  a  report.  In  other  words, 
the  court  might  limit  the  time  within  which 
the  testimony  should  be  taken  and  the  report 
made  and  compel  the  referee  to  act  accord- 
ingly. 

When  the  cause  came  on  for  consideration 
in  the  district  court  upon  the  report,  of  the 
referee,  the  appellant  objected  upon  the 
ground  that  the  testimony  had  not  been 
taken  within  the  time  limited  by  the  stat- 
ute. The  court  should  have  sustained  this 
objection  and  should  have  proceeded  with 
the  case  as  if  no  report  had  been  made. 
There  was  no  evidence  before  the  court 
which  it  could  consider. 

From  the  foregoing,  it  follows  that  the 
cause  must  be  reversed  and  remanded  to  the 
district  court,  with  Instructions  to  set  aside 
its  judgment  and  to  proceed  with  the  cause 
as  though  no  reference  had  been  made,  and 
it  is  so  ordered. 

PARKER,  O.  J.,  and  HICKEY,  District 
Judge,  concur. 
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STATE  ez  rel.  OWEN  v.  CARTER,  State 
Auditor.  (No.  10913.) 

(Supreme  Court  of  Oklahoma.  Dec  19,  1919.) 

(Syllabus  by  the  Court.) 

1.  Judges  «=>22(2)  —  Con stitution  al  and 
statutory  pbovibions  as  to  increasing 
salary  or  Supreme  Court  Justice. 

Section  10,  art.  23,  of  the  Constitution,  pro- 
vides: "Except  wherein  otherwise  provided  in 
this  Constitution,  in  no  case  shall  the  salary 
or  emoluments  of  any  public  official  be  changed 
after  his  election  or  appointment,  or  during  his 
term  of  office,  unless  by  operation  of  law  enact- 
ed prior  to  such  election  or  appointment;  nor 
shall  the  term  of  any  public  official  be  extended 
beyond  the  period  for  which  he  was  elected  or 
appointed:  Provided,  that  all  officers  within 
this  state  shall  continue  to  perform  the  duties 
of  'their  offices  until  their  successors  shall  be 
duly  qualified."  Held,  that  said  section  10,  art. 
23,  of  the  Constitution,  must  be  construed  with 
section  16  of  the  Schedule  to  the  Constitution, 
when  determining  the  constitutionality  of  chap- 
ter 204,  Laws  1919,  increasing  the  salaries  of 
the  Justices  of  the  Supreme  Court. 

2.  Judges  <s=»22(7)— Supreme  Coubt  Justice, 

DULY  ELECTED  AND  QUALIFIED,  IS  ENTITLED 
TO  INCREASE  IN  SALARY. 

A  Justice  of  the  Supreme  Court,  who  has 
been  duly  elected,  has  qualified  and  entered  up- 
on his  term  of  office,  is  legally  entitled  to  the 
increase  in  salary  authorized  by  chapter  204, 
Laws  1919,  for  the  reason  that  section  16  of  the 
Schedule  expressly  provided  that  "the  salary  of 
the  Justices  of  the  Supreme  Court  of  the  state 
shall  be  four  thousand  dollars  per  annum,  each, 
*  *  *  until  changed  by  the  Legislature." 

8.  Judges  <g=>22(2)— Salaries  of  Supreme 
Coubt  Justices  changed  by  statute. 
By  chapter  204,  Laws  1919,  salaries  of  Jus- 
tices of  the  Supreme  Court  are  "changed  by 
the  Legislature,"  and  this  change  is  authorized 
by  section  10  of  article  23  and  section  16  of  the 
Schedule  to  the  Constitution. 

4.  Judges  <S=»22(7)— Enactment  of  statute 
exhausting    constitutional   poweb  to 
change  salary  of  Supreme' Court  Justice 
-    during  term. 

The  authority  to  change  the  salaries,  during 
the  term  of  office,  provided  for  in  section  10 
of  article  23  and  section  16  of  the  Schedule  to 
the  Constitution,  same  having  been  exercised, 
the  power  thereunder  is  exhausted.  Chapter 
145,  Session  Laws  1917,  is  not  a  change  of  sala- 
ries of  Justices  of  the  Supreme  Court. 

Error  from  District  Court,  Oklahoma 
County;  Geo.  W.  Clark,  Judge. 

Petition  for  mandamus  by  the  State,  on  the 
relation  of  Thomas  H.  Owen,  against  F.  C. 
Carter,  State  Auditor.  Judgment  for  re- 
spoodent  was  rendered  upon  an  agreed  state- 
ment of  facts,  and  relator  brings  error.  Re- 
versed, and  writ  granted. 


S.  W.  Hayes,  of  Oklahoma  City,  Geo.  S. 
Ramsey,  of  Muskogee,  E.  G.  McAdams,  of 
Oklahoma  dry,  John  B.  Turner,  of  Oklahoma 
City,  and  Geo.  B.  Rlttenhouse,  of  Oklahoma 
City,  for  plaintiff  in  error. 

S.  P.  Freellng,  Atty.  Gen.,  and  O.  W.  King, 
Asst.  Atty.  Gen.,  for  defendant  in  error. 

LEDBETTER,  Special  Judge.  Thomas  H. 
Owen  was  elected  Justice  of  the  Supreme 
Court  of  Oklahoma  at  the  general  election  of 
1918  for  a  term  of  four  years,  and  on  the 
second  Monday  in  January,  1919,  he  qualified 
as  such  Justice  and  entered  upon  the  duties 
of  his  office,  which  he  has  since  been  dis- 
charging. For  bis  services  during  the  month 
of  July,  1919,  he  presented  to,  and  filed  with, 
the  defendant  in  error,  F.  C.  Carter,  State 
Auditor  of  the  State  of  Oklahoma,  his  claim, 
duly  verified,  in  the  sum  of  $500,  which  was 
for  his  salary  for  the  month  of  July,  1919, 
and  demanded  that  the  defendant  in  error 
approve  the  same  and  issue  warrant  therefor, 
which  was  refused;  thereupon  the  question 
of  plaintiff  in  error's  right  to  demand  and  re- 
ceive the  salary  was  presented  to  the  district 
court  of  Oklahoma  county  upon  an  agreed 
statement  of  facts,  without  suit  first  being 
filed,  as  is  provided  for  in  section  5303  of  the 
Revised  Laws  of  Oklahoma  1910,  and  the 
trial  court  rendered  judgment  against  the 
plaintiff  in  error,  from  which  judgment  an 
appeal  was  taken  to  this  court 

The  record  here  presents  the  question  as 
to  the  legal  rights  of  a  Justice  of  the  Su- 
preme Court  of  Oklahoma,  elected  or  appoint- 
ed before  the -enactment  of  the  act  entitled 
"An  act  fixing  the  salaries  of  Justices  of  the 
Supreme  Court  *  *  *  "  (Session  Laws  of 
Oklahoma  1919,  a  204,  p.  291),  to  demand 
and  receive  for  his  services  the  salary  therein 
provided  for. 

Section  1  of  chapter  204  of  the  Session 
Laws  of  1919  is  as  follows: 

"The  salary  of  each  Justice  of  the  Supreme 
Court  •  *  *  shall  be  six  thousand  dollars 
($6,000.00)  per  annum,  payable  monthly,  as  pro- 
vided by  law." 

[1]  In  construing  said  section  1  of  the  Ses- 
sion Laws  of  1919,  supra,  it  becomes  the  duty 
of  this  court  to  construe  section  16  of  the 
Schedule  to  the  Constitution  in  connection 
with  section  10  of  article  23  of  the  Constitu- 
tion, it  appearing  that  at  no  other  time  has 
this  court  had  this  Identical  question  be- 
fore it  • 

The  relator  is  a  constitutional  state  officer, 
whose  office  was  created  by  article  7  of  the 
Constitution.  By  section  3  of  article  7  It  1b 
provided  that  the  Supreme  Court  shall  con- 
sist of  five  Justices,  until  the  number  shall  be 
changed  by  law. 

By  Senate  Bill  No.  252  of  the  Session  Laws 
of  1917  the  number  of  Justices  of  the  Su- 
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preme  Court  was  changed  to  nine,  but  no 
change  of  salary  was  made. 

By  section  16  of  the  Schedule  to  the  Con- 
stitution It  is  provided: 

"The  salary  of  the  Justices  of  the  Supreme 
Court  of  the  state  shall  be  four  thousand  dol- 
lars per  annum,  each,  •  •  •  until  changed 
by  the  Legislature." 

By  House  Bill  No.  290  of  the  Session  Laws 
of  1919,  supra,  the  salary  pf  each  Justice  of 
the  Supreme  Court  was  changed  from  $4,000 
to  $6,000  per  annum. 

By  section  10  of  article  23  of  the  Constitu- 
tion it  is  provided: 

"Except  wherein  otherwise  provided  ia  this 
Constitution,  in  no  case  shall  the  salary  or 
emoluments  of  any  public  official  be  changed 
after  his  election  or  appointment,  or  during 
his  term  of  office,  unless  by  operation  of  law 
enacted  prior  to  such  election  or  appointment," 
etc. 

And  it  Is  Insisted  here  that  Senate  Bill  No. 
290  of  the  Session  Laws  of  1919  is  violative 
of  the  provisions  of  section  M  of  article  23  of 
the  Constitution  of  Oklahoma. 

This  court  has  la  mind  previous  decisions 
of  this  court  in  Board  of  Comity  Commission- 
ers of  Greer  County  v.  Henry  et  aL,  33  Okl 
210,  126  Pac  7*1;  Jones  v.  Loufhaa,  36  OkL 
403,  130  Pac.  130;  Board  of  County  Commis- 
sioners of  Beaver  Coonty  v.  CulweU,  41  Okl. 
712,  139  Pac.  979;  Prlvett  v.  Board  of  Coun- 
ty Commissioners  of  Grant  County,  44  OkL 
523,  145  Pac  323;  Carrtco  ot  al.  v.  Couch  et 
al.,  46  Okl.  672,  146  Pac  447;  and  Board  of 
County  Commissioners  of  Creek  County  v. 
Bruce  et  al.,  51  OkL  641,  182  Pac.  125,  Ann. 
Cas.  1918B,  1060— and  subsequent  decisions 
construing  the  right  of  county  officers  to 
salaries  in  force  at  the  date  of  their  election 
or  appointment,  and  la  of  the  opinion  that  no 
utterance  of  this  court  In  any  of  the  cases  re- 
ferred to,  or  any  following  cases,  is  in  eon- 
diet  with  the  principles  of  law  announced  as 
referred  to  In  this  opinion,  and  in  none  of 
•aid  opinions  was  the  provision  of  section  16 
of  the  Schedule  of  the  Constitution  of  Okla- 
homa construed. 

Section  1  of  article  6  of  the  Constitution  of 
Oklahoma,  which  created  executive  offices  of 
the  state,  and  fixed  the  qualifications  and 
terms  of  office,  covered  the  provisions  for 
the  same  officers  as  those  provided  for  in  sec- 
tion 15  of  the  Schedule  to  the  Constitution. 
Section  34  of  article  6  of  the  Constitution 
provides  that  the  salary  of  executive  officers 
of  the  state  shall  not  be  Increased  or  di- 
minished during  the  term  for  which  they  shall 
hare  been  elected.  Section  49  of  article  5  of 
the  Constitution,  relating  to  the  legislative 
department,  provides  that  the  Legislature 
shall  not  increase  the  number  or  emoluments 
of  Its  employes  except  by  general  law,  which 
shall  not  take  effect  during  the  term  at  which 
said  Increase  is  made. 

Article  7  of  the  Constitution  of  Oklahoma 
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creates  and  provides  for  the  Judiciary  depart- 
ment This  article  contains  no  provision 
prohibiting  the  Increase  or  diminishing  of  the 
salary  of  officers  of  the  department  during 
the  term  for  which  they  were  elected  or  ap- 
pointed. Section  3  of  article  7  provides  that 
the  Supreme  Court  shall  consist  of  five  Jus- 
tices "until  the  number  shall  be  changed  by 
law,"  and  In  section  4  of  article  7  provision 
for  the  length  of  term  of  their  office  Is  made. 

It  is  contended  by  the  respondent  in  this 
case  that  section  10  of  article  23  of  the  Con- 
stitution of  Oklahoma  prohibits  a  change  in 
the  salaries  of  Justices  of  the  Supreme  Court 
during  the  term  of  office  of  any  incumbent, 
and  that  section  16  of  the  Schedule  to  the 
Constitution,  which  provides  that  the  salaries 
of  Justices  of  the  Supreme  Court  shall  be 
$4,000  until  changed  by  the  Legislature,  oper- 
ates to  prevent  the  Legislature  from  increas- 
ing the  salary  of  any  Justice  during  his  term 
of  office. 

The  court,  in  order  to  arrive  at'  a  conclu- 
sion as  to  whether  the  act  of  1919  is  violative 
of  the  provisions  of  the  Constitution  of  Okla- 
homa relative  to  changes  in  the  salaries  of  an 
officer,  must  take  into  mind  established  prin- 
ciples of  construction  which  are  aptly  stated 
in  United  States  v.  Chase,  135  U.  S.  260,  10 
Sup.  Ct  757,  84  L.  Ed.  117,  wherein  it  is 
said: 

"It  is  an  old  and  familiar  rule  that  'where 
there  is,  in  the  same  statute,  a  particular  en- 
actment and  also  a  general  one  which,  in  its 
most  comprehensive  sense,  would  include  what 
is  embraced  in  the  former,  the  particular  enact- 
ment must  be  operative,  and  the  general  enact- 
ment must  be  taken  to  affect  only  such  cases 
within  its  general  language  as  are  not  within 
the  provisions  of  the  particular  enactment.' 

"This  rule  applies  wherever  an  act  contains 
general  provisions  and  also  special  ones  upon  a 
subject  which,  standing  alone,  the  general  pro- 
visions would  include." 

In  12  Corpus  Juris,  709,  f  507,  it  is  Bald: 

"When  general  and  special  provisions  of  a 
Constitution  are  in  conflict,  the  special  provi- 
sions should  be  given  effect  to  the  extent  of 
their  scope,  leaving  the  general  provisions  to 
control  in  cases  where  the  special  provisions  do 
not  apply." 

It  should  be  noted  that  section  10  of  article- 
23  of  the  Constitution  clearly  anticipates  that 
there  is  some  place  in  the  Constitution  of  the 
state  "wherein  It  is  otherwise  provided,"  and 
under  the  authority  of  which  provision  a 
change  may  be  made  in  some  salaries  provid- 
ed for  by  the  Constitution  or  the  Schedule. 
A  careful  examination  of  all  the  provlsiens- 
of  the  Constitution  discloses  the  fact  that  no- 
other  provision  is  made  for  the  change  of  the- 
salary  of  any  officer  provided  for  by  the  Con- 
stitution except  In  section  16  of  the  Schedule, 
providing  for  the  temporary  salaries  of  Jus- 
tices of  the  Supreme  Court  and  district  Judg- 
es, and  committing  to  the  Legislature  the  au- 
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thonty  to  change  the  temporary  salaries  so  j 
provided  for.  \ 

In  considering  the  question,  which,  in  the 
opinion  of  the  court,  is  one  of  first  impres- 
sion, and  of  novel  and  great  interest,  the 
court  has  considered  the  cases  cited  to  It, 
and  investigated  upon  its  own  motion  cases 
not  cited.  In  State  ex  rel.  Wells  v.  Tingey, 
24  Utah,  225,  67  Pac.  33,  the*  Supreme  Court 
of  Utah  considered  the  question  whether  sec- 
tion 20  of  article  7  of  the  Constitution  of  that 
state  prohibited  the  Increase  or  decrease  of 
the  salary  of  an  officer  during  the  term  for 
which  he  was  elected,  and  held  that  the  pro- 
hibition of  that  section  applied  only  to  such 
salaries  as  had  been  or  might  be  fixed  by  the 
act  of  the  Legislature,  and  that  it  was  not  in- 
tended by  the  temporary  provisions  of  the 
Schedule  of  the  Constitution  to  lessen  the 
power  of  the  Legislature  In  dealing  with  this 
subject,  but  was  Intended  only  to  prevent  a 
change  of  such  salary  during  a  term  of  office 
by  subsequent  enactment  after  the  Legisla- 
ture had  once  acted. 

In  the  case  of  Arte  v.  State,  23  OkL  166, 
100  Pac.  23,  this  court  has  held  that  the 
Schedule  to  a  Constitution  generally  contains 
anly  temporary  provisions  for  the  operative 
machinery  necessary  to  put  the  principles  of 
government  under  a  Constitution  in  motion 
without  disorder  and  collision,  but  not  as  a 
rule  to  control  the  principles  of  the  organic 
law  or  to  limit  the  same,  but  to  carry  the 
whole  into  effect  without  break  or  interval. 
Though  this  a  correct  statement  of  law,  nev- 
ertheless, the  Schedule  to  the  Constitution 
does  constitute  a  component  part  of  the  Con- 
stitution, only  differing  from  the  permanent 
provisions  of  the  Constitution  as  to  the  ex- 
tent of  application  or  the  time  during  which 
the  powers  granted  shall  continue. 

The  court  has  considered  the  case  of  Boyce, 
State  Auditor,  v.  Hunt,  181  Pac.  184,  In  which 
the  Supreme  Court  of  Arizona  had  under 
consideration  the  provisions  of  the  Constitu- 
tion of  that  state  relative  to  the  change  of 
the  salary  of  the  Governor  during  his  term 
of  office.  The  provisions  of  the  Schedule  to 
the  Constitution  of  that  state  fixed  the  salary 
of  the  Governor  at  $4,000  a  year  "until  other- 
wise provided  by  law."  The  first  Legislature 
of  the  state  passed  an  act  fixing  the  salary 
of  the  Governor  at  $4,000  a  year,  which  was 
the  same  amount  as  provided  in  the  Schedule 
to  the  Constitution ;  and  thereafter,  in  1917, 
after  the  term  of  office  of  Gov.  Hunt  had 
began,  the  Legislature  passed  an  act  increas- 
ing the  salary  of  the  Governor  to  $6,500  a 
year.  The  court  holds  that  the  provision  of 
the  Constitution  prohibiting  the  increase  or 
decrease  of  the  salary  of  any  officer  during 
his  term  of  office  applied  to  the  act  of  1917, 
for  the  reason  that  subsequent  to  the  admis- 
sion of  the  state  into  the  Union  the  Legisla- 
ture had  by  law  provided  for  the  salary  of 
such  officer,  although  it  had  made  the  salary 
the  same  as  that  temporarily  provided  by  the 


Schedule  to  the  Constitution,  and  that  the 
first  act  of  the  Legislature  was  the  one  which 
was  contemplated  by  the  provision  of  the 
Constitution  until  "otherwise  provided  by 
law."  This  case  is  not  applicable  to  the  case 
at  bar,  as  the  power  reserved  to  the  Legisla- 
ture by  section  16  of  the  Schedule  to  change 
the  salaries  of  Justices  of  the  Supreme  Court 
has  never  been  exercised  prior  to  the  passage 
of  the  act  of  1919. 

In  brief,  the  court  is  of  the  opinion  that  the 
provisions  of  section  10  of  article  23  of  the 
Constitution,  prohibiting  a  change  In  the 
salary  of  officers  of  the  state  "except  wherein 
otherwise  provided  in  this  Constitution," 
must  be  construed  as  referring  to  and  con- 
templating the  existence' in  the  Constitution 
of  a  provision  In  which  it  is  otherwise  provid- 
ed as  to  some  or  all  of  the  officers  designated 
in  the  Constitution.  An  exhaustive  search  of 
the  Constitution  discloses  no  provision  which 
can  be  construed  as  the  exception  provided 
for  In  section  10,  except  that  contained  in 
section  16  of  the  Schedule,  in  which  the  lan- 
guage is  altogether  different  from  that  used 
with  reference  to  change  of  salaries  of  any 
other  officers  of  the  state  or  of  any  county  or 
subdivision. 

It  is  a  familiar  principle  of  law  that  lan- 
guage used  in  a  Constitution  must  be  con- 
strued in  its  common  accepted  sense,  and  tnat 
every  effort  should  be  exercised  to  hold  the 
acts  of  the  Legislature  constitutional  unless 
they  are  clearly  in  violation  of  a  prohibition 
of  the  Constitution.  The  court  feels  that  ef- 
fect must  be  given  to  the  manifest  intention 
of  the  framers  of  the  Constitution  when  they 
provided  in  section  16  of  the  Schedule  for 
temporary  salaries  of  Justices  of  the  Su- 
preme Court  and  district  judges,  to  continue 
until  changed  by  the  Legislature,  and  that 
there  Is  no  limitation  upon  the  right  of  the 
Legislature  to  so  change  said  salaries  at  any 
time,  whether  during  the  term  of  office  of  an 
incumbent  or  prior  to  the  beginning  of  said 
term,  and  that  the  only  limitation  upon  the 
right  of  the  Legislature  to  so  change  said 
salaries  is  that,  having  once  exercised  the 
right,  thereafter  the  right  to  change  such  a 
salary  a  second  time  falls  within  the  general 
provisions  of  the  Constitution  as  set  out  In 
section  10  of  article  23. 

[2-4]  The  court  Is  of  the  opinion,  and  so 
holds,  that  the  statement  of  the  amount  of 
salaries  to  be  paid  to  Justices  of  the  Supreme 
Court  contained  In  the  act  of  1917  was  not  a 
change  of  salaries  as  contemplated  In  the 
Constitution,  but  was  merely  declaratory  of 
existing  law,  and  was  in  effect  surplusage  in 
said  act,  and  that,  even  if  said  language  had 
been  entirely  omitted  from  the  act,  the  newly 
appointed  Justices  provided  for  by  the  act 
would  have  drawn  the  temporary  salary  pro- 
vided for  Justices  of  the  Court  by  section  16 
of  the  Schedule  to  the  Constitution,  and 
therefore  the  court  holds  that  the  Legisla- 
ture had  not  exercised  the  power  conferred 
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upon  it  to  change  salaries  of  Justices  of  the 
Supreme  Court  at  any  time  prior  to  the  act 
of  1919. 

The  court  is  not  unmindful  of  the  very 
grave  doubt  which  has  been  thrown  upon  the 
constitutionality  of  the  act  in  question  by  the 
able  argument  of  the  Attorney  General,  but 
believes  that  doubt  should  be  resolved  in 
favor  of  the  constitutionality  of  an  act  of  the 
Legislature. 

It  is  aptly  stated,  and  the  sound  rule  is 
laid  down  by  Chief  Justice  Marshall  in 
Fletcher  y.  Peck,  6  Cranch,  87,  128  (3  L.  Ed. 
162),  as  follows: 

"The  question  whether  a  law  be  void  for  its 
repugnancy  to  the  Constitution  is,  at  all  times, 
a  question  of  much  delicacy,  which  ought  seldom, 
if  ever,  to  be  decided  in  the  affirmative  in  a 
doubtful  case.  The  court,  when  impelled  by 
duty  to  render  such  a  judgment,  would  be  un- 
worthy of  its  station  could  it  be  unmindful  of 
the  solemn  obligations  which  that  station  im- 
poses. But  it  is  not  on  slight  implication  and 
vague  conjecture  that  the  Legislature  is  to  be 
pronounced  to  have  transcended  its  powers,  and 
its  acts  to  be  considered  as  void.  The  opposi- 
tion between  the  Constitution  and  the  law 
•hould  be  such  that  the  judge  feels  a  clear  and 
strong  conviction  of  their  incompatibility  with 
each  other." 


The  court  does  not  find  that  there  is  in- 
compatibility between  the  provisions)  of  the 
Constitution  and  those  of  the  act  of  1919,  and 
concludes  that  the  exercise  of  the  power  to 
change  the  salaries  of  Justices  of  the  Su- 
preme Court  by  the  Legislature  in  that  act 
was  within  the  scope  of  the  power  conferred 
upon  it  by  section  16  of  the  Schedule,  and 
was  in  no  sense  a  violation  of  the  principles 
of  the  Constitution  of  the  state. 

The  court  is  not  unmindful  of  the  case  of 
Greenlee  County  v.  Laine,  180  Pac.  151,  in 
which  the  Supreme  Court  of  Arizona  holds 
that  the  words  "fix"  and  "change"  are  syn- 
onymous; and  does  not  adhere  to  the  doctrine 
announced  in  that  case.  We  therefore  con- 
clude that  it  was  the  Intention  of  the  framers 
of  the  Constitution  of  Oklahoma  to  place  the 
Justices  of  the  Supreme  Court  and  the  judges 
of  the  district  court  in  a  class  to  themselves, 
and  that  the  act  of  1919  was  an  exercise  of 
the  powers  conferred  by  section  16  of  the 
Schedule  to  the  Constitution,  and  was  a  valid 
constitutional  act,  and  that  the  relator  Is 
entitled  to  the  salary  provided  for  in  that  act 

The  judgment  of  the  trial  court  is  there- 
fore reversed,  and  it  is  ordered  and  adjudged 
by  the  court  that  the  writ  of  mandamus  pray- 
ed for  by  the  relator  against  the  respondent, 
as  auditor  of  the  State  of  Oklahoma,  be,  and 
the  same  is  hereoy,  granted  by  this  court;  and 
the  said  respondent,  F.  C.  Carter,  as  State 
Auditor  of  the  State  of  Oklahoma,  Is  hereby 
ordered  and  commanded  to  issue  to  the  re- 
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lator  a  warrant  in  the  sum  of  $500  as  and 
for  bis  salary  for  the  month  of  July,  1919. 

GIBSON,  C.  J.,  and  CAMPBELL,  RALLS, 
McKEEVER,  DUFF,  JONES,  LOOFBOUR- 
ROW,  and  McCOMBS,  JJ.,  concur. 


ETENBTJRN  v.  NEART  et  al    (No.  10183.) 

(Supreme  Court  of  Oklahoma.    Nov.  25,  1919. 
Rehearing  Denied  Jan.  6,  1920.) 

(ByUabiu  (y  the  Cqurt.) 

1.  TaiAL  «=»156(3>— Demurrer  to  evidence 

ADMITS  TRUTH  OF  EVIDENCE  AND  INFERENCES. 

It  is  a  well-settled  rule  that  a  demurrer  to 
the  evidence  admits  all  the  facts  which  the  evi- 
dence in  the  slightest  degree  tends  to  prove  and 
all  inferences  or  conclusions  that  may  be  rea- 
sonably and  logically  drawn  from  the  evidence. 

2.  Limitation  of  actions  «=»  19(1)— Fifteen  - 
teak  statute  of  limitations  applicable 
to  action  to  recover  possession  of  land. 

In  an  action  by  plaintiff  for  the  recovery 
of  real  property  in  the  possession  of  defend- 
ants, plaintiff  asked  for  cancellation  of  a  deed 
thereto,  and  for  other  relief.  Defendant  inter- 
posed the  2-year  statute  of  limitations  in  bar 
of  plaintiff's  right  of  recovery.  Bold,,  that  the 
primary  purpose  of  the  action  was  the  recov- 
ery of  the  possession  of  the  land,  and  the  other 
grounds  of  relief  were  but  incidental  thereto; 
that,  such  being  the  case,  the  15-year  statute 
of  limitations,  as  found  in  the  fourth  subdivi- 
sion of  section  4655,  Rev.  Laws  1910,  fix  the 
period  within  which  such  action  may  be  brought. 

3.  Judgment  «=>540  —  Elements  necessary 
.  to  constitute  a  "res  judicata"  stated. 

In  order  to  make  a  matter  res  adjudicate, 
there  must  be  a  concurrence  of  the  four  condi- 
tions following,  namely:  (1)  Identity  in  the 
thing  sued  for  (or  subject-matter  of  the  suit); 
(2)  identity  of  the  cause  of  action;  (3)  iden- 
tity of  persons  or  parties  to  the  action;  (4) 
identity  of  the  quality  in  the  persons  for  or 
against  whom  the  •claim  is  made. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Res  Ad- 
judicata.] 

4.  DEMUBBEB  TO  PLAINTIFF'S  EVIDENCE  ERRO- 
NEOUSLY SUSTAINED. 

Record  examined,  and  held,  that  the  trial 
court  committed  error  in  sustaining  the  de- 
fendants' demurrer  to  the  evidence  of  the  plain- 
tiff. Judgment  reversed;  cause  remanded  for 
a  new  trial 


Error  from  District  Court,  Oklahoma  Coun- 
ty; Jno.  W.  Haysen,  Judge. 

Action  by  Sarah  Etenburn  against  Geo. 
W.  Neary  and  others.  Defendants'  demurrer 
to  plaintiff's  evidence  sustained,  motion  for 
new  trial  overruled,  and  plaintiff  brings 
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error.  Reversed,  and  remanded  for  a  new 
trlaL 

Wm.  A.  Smith,  of  Oklahoma  City,  for  plain- 
tiff in  error. 

H.  N.  Boardman,  of  Oklahoma  City,  for 
defendants  in  error. 

JOHNSON,  J.  This  Is  an  appeal  from 
the  district  court  of  Oklahoma  county.  The 
plaintiff  In  error,  as  plaintiff  below,  com- 
menced this  action  against  the  defendants 
in  error,  as  defendants  below,  to  recover 
the  possession  of  the  tract  of  land  In  con- 
troversy, for  three  years'  rents,  for  the  can- 
cellation of  certain  conveyances,  and  for 
further  damages,  amounting  in  all  to  the  sum 
of  $6,000,  charging  a  conspiracy  between 
the  defendants  and  for  fraud  and  deceit 

The  plaintiff's  petition  was  filed  on  May 
8,  1917.  The  cause  was  tried  to  the  court 
and  Jury  on  the  2d  day  of  November,  1917, 
f  and  at  the  conclusion  thereof  the  defendants 
separately  demurred  to  the  evidence  of  the 
plaintiff  upon  three  grounds:  (1)  That  the 
evidence  was  insufficient  to  entitle  the  plain- 
tiff to  any  relief  against  the  defendants; 
(2)  that  the  evidence  was  wholly  insufficient 
to  establish  any  conspiracy  whatever  on 
the  part  of  the  defendants;  (3)  that  it  ap- 
peared from  the  evidence  of  the  plaintiff 
that  her  cause  of  action,  if  any,  was  barred 
by  the  statute  of  limitations  for  the  reason 
that,  if  there  was  any  fraud  in  the  trans- 
action, it  was  discovered  by  the  plaintiff 
more  than  two  years  prior  to  the  institution 
of  this  suit. 

The  demurrer  of  each  defendant  was 
sustained  by  the  court,  to  which  the  plaintiff 
excepted,  and  filed  her  motion  for  a  new  trial, 
.which  was  overruled  by  the  court  and  ex- 
cepted to  by  the  plaintiff,  who  commenced  her 
proceedings  In  error  in  this  court  on  August 
22,  1918,  by  filing  her  petition  in  error  with 
case-made  attached. 

The  plaintiff  assigns  as  error:  (1)  The 
overruling  of  her  motion -for  a  new  trial; 
(2)  in  sustaining  the  several  demurrers  of 
the  defendants;  (3)  in  dismissing  the  case, 
discharging  the  Jury,  and  in  rendering  Judg- 
ment against  plaintiff  In  error  for  costs; 
(4)  in  holding  as  a  matter  of  law  that  the 
statute  of  limitations  had  run  In  favor  of  all 
the  defendants;  (5)  in  holding  that  the  two- 
year  statute  of  limitations  applied  in  this 
case;  (6)  in  holding  that  the  two-year  stat- 
ute of  limitations  applied  as  to  the  defend- 
ants Yoakum  and  Bergman  as  they  were 
agents  of  the  plaintiff,  and  that  the  testi- 
mony showed  that  she  had  no  knowledge 
of  her  agents'  wrong  until  the  fall  of  1915 
or  the  year  following ;  (7)  in  not  submitting 
to  the  jury  the  question  as  to  whether  or 
not  there  was  any  conspiracy  entered  into 
betweep  a  part  or  all  of  the  defendants  to 
defraud  the  plaintiff  and  in  excluding  evi- 


dence offered  by  the  plaintiff  tending  to 
prove  a  conspiracy;  (8)  in  not  submitting 
to  the  Jury  the  question  as  to  when  the  plain- 
tiff in  error  discovered  the  fraud  so  as  to 
start  the  statute  to  run. 

The  plaintiff's  cause  of  action,  except  as 
to  the  defendant  Sarah  L.  Lee,  is  set  out 
in  paragraphs  2  and  3  of  her  petition  in  the 
following  language: 

Paragraph  2:  "This  plaintiff  avers  farther 
and  shows  to  the  court  that  on  or  about  the 
26th  day  of  March,  1914,  she  met  or  was  intro- 
duced to  John  H.  Bergman,  one  of  the  defend- 
ants above  named,  and  the  said  Bergman  intro- 
duced this  plaintiff  to  Geo.  W.  Neary  and  Karl 
Freaael  and  Geo.  R.  Yoakum,  the  defendants 
herein,  and  said  defendants,  in  connection  with 
one  J.  O.  Phillips,  of  Springdale,  Ark.,  en- 
tered into  a  conspiracy  to  cheat  and  defraud  this 
plaintiff  oat  of  her  land  hereinbefore  described ; 
that  said  defendants  represented  and  stated  to 
this  plaintiff  that  they  had  a  valuable  tract  of 
fruit  land  in  Washington  county,  near  Fayett- 
ville,  Ark.,  that  they  would  trade  to  her  for 
her  said  land  in  Oklahoma  county;  that  said 
defendants  and  each  of  them  represented  and 
stated  to  this  plaintiff  that  the  said  tract  of 
land  in  Arkansas,  which  contained  40  acres,  was 
worth  $8<000;  that  the  only  incumbrance  on 
it  was  $2,000,  and  that  the  interest  was  paid 
up,  and  that  the  mortgage  had  three  years  to 
run,  and  that  there  would  be  nothing  to  pay 
until  March,  1915,  and  said  defendants  further 
represented  and  stated  to  this  plaintiff  that  there 
was  $1,500  worth  of  fruit  on  the  place,  and 
that  they  would  give  her  a  check  for  $1,000 
for  the  fruit  at  that  time  if  she  wanted  it; 
that  this  plaintiff,  relying  on  said  representa- 
tions and  statements,  agreed  to  exchange  her 
said  land  in  Oklahoma  county  for  said  40-aere 
tract  in  Arkansas,  and  thereupon  the  said  de- 
fendants demanded  of  this  plaintiff  $250  as 
a  commission  for  making  the  exchange;  that 
plaintiff  thereupon  and  on  the  26th  day  of 
March,  1914,  made  and  executed  to  one  of  said 
defendants,  to  wit,  John  H.  Bergman,  a  mort- 
gage upon  said  land  in  Oklahoma  county  for  said 
$250  alleged  commission ;  that  said  defendants 
and  each  of  them  agreed  among  themselves  that 
J.  O.  Phillips  would  accompany  this  plaintiff  to 
Arkansas,  and  plaintiff  did  remove  to  Arkansas, 
and  after  arriving  there  made  and  executed  a 
deed  to  her  said  land  in  Oklahoma  county  to 
two  of  the  defendants,  to  wit,  Geo.  W.  Neary 
and  Karl  Fressel,  the  consideration  named  in 
said  deed  being  $6,000;  that  said  deed  was  filed 
for  record  on  the  5th  day  of  May,  1914,  with 
the  register  of  deeds  of  Oklahoma  county,  state 
of  Oklahoma;  that  this  plaintiff  moved  upon 
the  land  m  Arkansas  which  said  defendants 
agreed  to  convey  to  her,  but  within  12  days  aft- 
er she  had  taken  possession  of  said  land  a  suit 
was  filed  against  her  by  some  bank,  the  name  of 
which  she  does  not  now  remember,  but  which 
bank  claimed  to  be  the  holder  of  the  mortgage 
on  said  land,  to  foreclose  the  mortgage  thereon 
on  account  of  a  default  in  the  interest  due 
thereon." 

Paragraph  3:  "Plaintiff  alleges  and  shows 
to  the  court  that  said  defendants  represented 
to  this  plaintiff  that  J.  O.  Phillips  owned  said 
40  acres  in  Arkansas,  but  which  representation 
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was  false,  but  after  said  defendants  had  ob- 
tained this  plaintiff's  land,  and  resold  the  same 
for  a  nominal  consideration  to  the  said  defend- 
ant Sarah  L.  Lee,  the  said  J.  O.  Phillips,  as  a 
part  and  parcel  of  the  conspiracy,  entered  into 
and  agreed  to  by  all  the  parties  defendant  here- 
in, induced  this  plaintiff  to  allow  him,  the  said 
J.  O.  Phillips,  to  hold  the  title  in  bis  name  to 
said  Arkansas  land ;  that  the  plaintiff  was  com- 
pelled off  the  said  land,  and  said  Phillips  kept 
the  title  to  said  land  until  he  traded  the  same 
off  as  his  own  property,  and  never  accounted 
to  this  plaintiff  for  any  of  the  proceeds;  this 
plaintiff  never  received  any  consideration  what- 
ever for  the  deed  to  her  said  land  in  Oklahoma 
county ;  that  this  plaintiff  did  not  examine  the 
records  or  look  into  the  conditions  of  the  title 
to  said  land  in  Arkansas,  but  relied  wholly  upon 
the  representations  and  statements  of  the  de- 
fendants herein;  that  this  plaintiff  moved  to 
Arkansas  at  a  great  expense  and  with  a  large 
family  of  small  children,  and  she  has  never  re- 
ceived anything  whatever  from  the  Mid  land 
in  Arkansas  or  as  a  consideration  for  said 
trade." 

And  as  to  the  defendant  Sarah  L.  Lee 
plaintiff  alleges:  That  on  the  1st  day  of 
September,  1914,  the  said  Neary  and  Fressel 
dbnvcyed  the  land  of  this  plaintiff  in  Okla- 
homa county  to  one  Sarah  L.  Lee,  the  defend- 
ant herein;  that  she  paid  only  a  nominal 
consideration  for  said  land  and  took  the 
title  of  said  land  of  this  plaintiff  with  the 
knowledge  that  the  same  had  been  taken 
by  her  grantors  by  fraud  and  false  repre- 
sentations, and  was  now  in  possession  of  said 
land  and  claims  the  title  thereto,  and  has 
been  receiving  the  rents  and  profits  since 
said  date,  and  the  other  defendants  had  been 
benefited  by  said  transaction  to  the  amount 
of  $250  as  commission,  and  that  the  plain- 
tiff was  not  apprised  of  the  fraud  of  the  said 
defendants  until  about  November  10,  1915, 
and  that  her  said  farm  was  reasonably  worth 
96,000  and  had  an  incumbrance  against  it 
In  the  sum  of  $750;  that  the  rental  value 
of  the  same  for  the  three  years  was  reason- 
ably worth  $250  a  year;  and  that  she  other- 
wise had  been  damaged  In  the  sum  of  $1,000. 

The  defendants  filed  their  separate  an- 
swers, in  which  each  denied  generally  and 
specifically  the  charge  of  conspiracy  of  fraud 
and  deceit,  and  pleaded  the  statute  of  limita- 
tions of  two  years. 

The  defendants  Bergman  St  Yoakum  al- 
leged in  their  answer  that,  at  the  time  of 
the  commencement  of  the  negotiations  be- 
tween the  plaintiff  and  J.  O.  Phillips  for  the 
exchange  of  the  properties  referred  to,  these 
defendants  were  engaged  in  the  business  of 
real  estate  brokers  in  Oklahoma  City,  and 
as  such  the  plaintiff  listed  her  farm  with 
them  for  sale  and  that  the  only  connection 
they  had  with  the  transaction  was  to  bring 
the  parties  together,  and  after  being  so 
brought  together  they  themselves  negotiated 
the  transaction  of  the  exchange  of  said  prop- 
erties, and  that,  in  consideration  of  their 
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services  in  thus  assisting  her,  the  plaintiff 
executed  a  commission  note  and  mortgage. 

The  defendants  Neary  and  Fressel  alleged 
in  their  answer  that  the  sole  and  only  trans- 
action relating  to  said  deal  bad  by  them 
was  that  on  or  about  the  month  of  April, 
1914,  one  X  O.  Phillips,  R.  J.  Russom,  and 
R.  W.  Waldrop,  doing  business  under  the 
firm  name  and  style  of  J.  O.  Phillips  Realty 
Company,  of  Springdale,  Ark.,  entered  into 
negotiations  with  them  to  the  effect  and  for 
the  purpose  of  selling  and  conveying  the  80- 
acre  tract  of  land  in  Oklahoma  county,  and 
that  thereafter,  on  or  about  the  5th  day  of 
May,  1914,  they  in  good  faith,  and  without 
notice,  knowledge,  Information,  or  belief  that 
the  plaintiff  had  been  wronged  or  defrauded 
as  charged  by  her,  purchased  the  tract  of 
land  in  good  faith  and  paid  value  therefor, 
and  thereafter  traded  said  land  to  the  de- 
fendant Sarah  L.  Lee  for  other  property  of 
value,  In  good  faith  and  for  valuable  con- 
sideration. They  further  alleged  that  they 
did  not  leave  the  state  of  Oklahoma  after 
said  transaction,  but  that  both  of  them  Bad 
at  all  times  up  to  the  present  time  been  ac- 
tual bona  fide  residents  of  Oklahoma  county, 
state  of  Oklahoma.  They  further  alleged 
that  the  plaintiff  on  the  14th  day  of  October, 
1914,  brought  suit  against  the  said  J.  O.  Phil- 
lips Realty  Company  in  the  circuit  court  of 
Washington  county,  Ark.,  for  the  identical 
fraud  herein  charged  and  obtained  a  final 
and  conclusive  Judgment  therein  against  the 
said  J.  O.  Phillips,  Robert  Waldron,  and  the 
said  J.  O.  Phillips  Realty  Company,  and  the 
Judgment  Is  res  adjudlcata. 

The  defendant  Sarah  L.  Lee  alleged  in  her 
separate  answer  that  she  acquired  the  80 
acres  of  land  In  Oklahoma  county  by  pur- 
chasing It  from  Geo.  W.  Neary  and  Karl 
Fressel  in  good  faith,  paying  a  valuable  con- 
sideration therefor,  to  wit,  $1,600,  and  with- 
out notice,  knowledge,  information,  or  belief 
that  the  plaintiff  had  been  wronged  or  de- 
frauded out  of  the  same.  To  these  several 
answers  the  plaintiff  filed  a  reply  consisting 
of  a  general  denial  except  she  admits  having 
brought  the  suit  referred  to  In  the  circuit 
court  in  Washington  county,  Ark.,  in  which 
she  recovered  Judgment  against  the  defend- 
ants therein  for  the  sum  of  $1,450,  alleging 
that  she  bad  never  collected  anything  what- 
ever of  said  Judgment,  and  the  same  was 
not  based  upon  the  identical  cause  of  action 
alleged  herein,  and  that  none  of  the  parties 
defendant  to  this  suit  were  parties  to  the 
suit  In  Arkansas. 

The  plaintiff's  testimony  showed  In  effect: 
That  the  plaintiff  was  a  widow,  living  on 
her  80-acre  farm  near  Brltton,  Okl.,  and 
which  farm  at  the  time  was  worth  $4,000 
to  $6,000;  that  said  farm  was  well  Improved 
and  had  an  incumbrance  thereon  of  only 
$750,  with  the  taxes  and  Interest  all  paid 
up  to  date,  and  some  crop  and  garden  had 
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been  planted.  Early  In  the  spring  of  1914 
Bergman  &  Yoakum  took  a  listing  of  plain- 
tiff's property  for  trade  for  Arkansas  land, 
agreeing  to  charge  ber  a  commission  of  5 
per  cent  A  few  weeks  later  Bergman  and 
Yoakum  introduced  plaintiff  to  one  J.  O. 
Phillips  as  a  party  having  a  40-acre  fruit 
farm  in  Arkansas  worth  $1,000,  which  was 
then  growing,  which  the  said  Phillips  wanted 
to  trade  for  the  plaintiff's  land.  Mrs.  Eten- 
burn  agreed  to  go  to  Arkansas  and  look  at 
this  land,  Phillips  accompanying  her,  and, 
while  not  entirely  satisfied  with  the  trade, 
>  agreed  to  exchange  her  land  for  a  certain 
place  in  Arkansas  known  as  the  Bank  place. 
Before  she  went,  however,  Bergman  &  Yoa- 
kum, her  agents,  took  from  her  a  note  for 
$250  secured  by  a  second  mortgage  on  her 
land  for  their  commission.  They  assured 
her  that  Phillips  was  reliable  and  that  they 
would  see  that  she  was  treated  fairly.  She 
came  back  from  the  inspection  trip,  and  at 
once  advertised  her  personal  property  for 
sale,  and  only  a  day  or  so  after  she  had  re- 
turned leaving  Phillips  In  Arkansas  the  said 
Phillips  appeared  unexpectedly  on  the  scene 
and  came  out  to  her  place  in  company  with 
one  Carrol  first,  and  in  about  a  week  there- 
after he  came  out  to  ber  place  again  in  com- 
pany with  George  W.  Neary,  and  they  looked 
over  the  farrr  and  Neary  advised  the  plain- 
tiff that  she  should  make  the  trade,  and  In 
the  conversation  between  the  plaintiff  and 
Phillips  and  Neary  it  developed  that  Phillips 
bad  no  title  to  the  Bank  place;  this  being 
the  place  that  Mrs.  Etenburn  had  decided 
she  would  take.  A  few  days  after  this  the 
plaintiff  was  called  back  to  the  office  of  Berg- 
man &  Yoakum,  and,  after  repeated  assur- 
ance that  she  would  be  treated  right,  the 
plaintiff  agreed  to  go  back  to  Arkansas  and 
look  at  another  place,  which  the  said  Phillips 
claimed  he  could  deliver,  but  before  the 
plaintiff  agreed  to  go  back  she  was  shown 
a  contract  or  agreement  entered  into  between 
Jfoakum  and  Bergman  and  Phillips  wherein 
the  said  Phillips  had  agreed  to  do  certain 
things,  and  with  this  assurance  the  plaintiff 
again  agreed  to  go  back  and  look  at  another 
place.  Phillips  agreed  to  pay  the  expenses 
of  this  trip,  but  before  they  had  reached 
Muskogee  his  finances  were  exhausted,  and 
he  borrowed  $6.60  from  the  plaintiff,  agree- 
ing to  repay  the  same,  and  he  has  overlooked 
this  small  matter.  While  the  plaintiff  was 
in  Arkansas  she  was  refused  permission  to 
see  anybody  except  Phillips  and  his  partner 
and  family  until  the  deal  was  closed  after 
considerable  negotiations.  Phillips  finally 
agreed  that  he  would  deliver  to  her  the 
Bank  place,  which  was  the  one  she  had 
Urst  looked  at,  he  agreeing,  however,  that 
the  interest  was  paid  up  for  the  year,  and 
she  at  once  moved  on  the  place  and  sent 
for  her  personal  belongings.  Only  a  few 
days  after  she  had  moved  on  the  farm  she 


was  sued  by  some  party  to  foreclose  Hie 
mortgage  on  the  farm  on  account  of  default 
in  interest,  and  through  the  advice  of  Phil- 
lips moved  off  the  place,  and  she  has -never 
been  able  to  get  possession  .of  the  land  and 
has  never  received  one  cent  for  her  property 
in  Oklahoma  county.  It  was  clearly  estab- 
lished by  the  evidence  that  Bergman  Se  Yoa- 
kum confirmed  the  statements  and  represen- 
tations of  the  said  Phillips  and  vouched  for 
him  in  every  particular. 

[1]  This  court  has  uniformly  held  that 
a  demurrer  to  the  evidence  admits  every  fact 
which  the  evidence  In  the  slightest  degree 
tends  to  prove,  and  in  addition  all  the  con- 
clusions that  logically  may  be  drawn  there- 
from. Cameron  &  Co.  v.  Henderson,  40  Okl. 
648,  140  Pac.  404;  Midland  Valley  R.  Co. 
v.  Lawson,  41  Okl.  360,  138  Pac.  173. 

Counsel  for  plaintiff  discusses  In  his  brief 
the  first,  second,  third,  sixth,  and  eighth 
assignments  of  error  under  proposition  1: 

"The  court  erred  under  the  undisputed  evi- 
dence in  this  case  in  holding  as  a  matter  of  law 
that  the  statute  of  limitations  had  run  in  favor 
of  all  the  defendants  in  face  of  the  evidence  of 
the  plaintiff  in  error  that  she  did  not  discover 
the  fraud  until  the  fall  of  1915." 

R.  L.  1910,  t  4657,  subd.  8,  provides: 

An  action  may  be  commenced  "within  two 
years:  An  action  for  trespass  upon  real  prop- 
erty ;  an  action  for  taking,  detaining  or  injuring 
personal  property,  including  actions  for  the  spe- 
cific recovery  of  personal  property;  an  action 
for  injury  to  the  rights  of  another,  not  aris- 
ing on  contract,  and  not  hereinafter  enumerat- 
ed; an  action  for  relief  on  the  ground  of  fraud 
— the  cause  of  action  in  such  case  shall  not  be 
deemed  to  have  accrued  until  the  discovery  of 
the  fraud." 

Section  4655,  subd.  4,  provides: 

"An  action  for  the  recovery  of  real  property 
not  hereinbefore  provided  for,  within  fifteen 
years." 

[2,  3]  The  foregoing  provisions  of  the  stat- 
ute were  considered  by  this  court  in  the  case 
of  Campbell  v.  Dick  et  al,  172  Pac.  783, 
and  were  fully  discussed  in  the  opinion  of 
the  court  by  Sharp,  C.  J.,  wherein  it  was 
said: 

"Upon  the  legal  issue  of  limitations  we  have 
already  noted  that  the  primary  purpose  of  the 
action  was  to  recover  possession  of  the  land, 
the  legal  title  to  which  purported  to  be  in  the 
defendant.  While  it  is  true  that  the  plaintiffs 
also  asked  to  have  the  deed  of  July  27,  1908, 
canceled  and  the  title  thereto  quieted  in  plain- 
tiffs, that  relief  was  incidental  to  the  main  ac- 
tion, which  was  to  recover  the  lands.  The 
mere  fact  that  plaintiffs  charged  that  the  deed 
was  fraudulently  procured,  and  the  grantor 
therein  was  incapacitated  at  the  time  to  make 
a  valid  conveyance,  none  the  less  made  the  ac- 
tion one  for  the  recovery  of  the  possession  of 
the  premises.  The  applicable  statute,  therefore, 
is  not  section  4657.  Rev.  Laws  1910,  relied 
upon  by  plaintiffs  in  error,  but  section  4656, 
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which  prescrlbea  the  limitations  in  actions  for 
the  recovery  of  real  property,  or  for  the  deter- 
mination of  any  adverse  right  or  interest  there- 
in. Section  4657  by  its  terms  includes  several 
classes  of  actions  'other  than  for  the  recovery 
of  real  property.'  Section  4658  provides  for 
tolling  the  statute  in  actions  for  the  recovery 
of  real  property,  while  section  4658  provides  a 
different  period  of  limitation  for  tolling  the 
statute  in  actions  other  than  for  the  recovery 
of  real  property  except  for  a  penalty  or  for- 
feiture. As  the  case  at  bar  does  not  come  with- 
in the  first,  second,  or  third  subdivision  of  sec- 
tion 4655,  and  not  being  an  action  for  the  for- 
cible entry  and  forcible  detention  or  forcible 
detention  only  of  real  property,  it  must  fall 
within  the  fourth  subdivision  of  the  section, 
which  provides  that  an  action  for  the  recovery 
of  real  property,  not  included  within  the  first 
three  subdivisions  of  the  article,  must  be  brought 
within  15  years  after  the  cause  of  action  shall 
have  accrued.  These  views  find  support  in  Beibl 
v.  Likowiski,  83  Kan.  615,  6  Pac.  886,  and 
Deinshmutt  v.  Parent  et  al.,  SO  Kan.  548,  18 
Pac.  712;  also  by  the  following  decisions  of 
other  courts;  Murphy  v.  Crowley,  140  Cal. 
141,  73  Pac.  820 :  Shepard  v.  Cummings'  Heirs, 
44  Tex.  502;  Williams  v.  Allison,  33  Iowa, 
278;  Dunn  v.  Miller,  06  Mo.  838,  9  S.  W. 
640;  Names  v.  Names,  48  Neb.  701,  67  N.  W. 
751. 

"We  are  not  unmindful  that  the  rule  announc- 
ed in  the  foregoing  Kansas  cases  seems  to  be  in 
conflict  with  the  opinion  of  that  court  in  New 
et  al.  v.  Smith,  86  Kan.  X  119  Pac  380,  and 
97  Ka*.  580,  155  Pac.  1080.  While  we  are 
unable  to  harmonize  the  opinion  of  the  Kansas 
court  in  the  latter  case  with  the  earlier  well- 
considered  opinions  (to  which  no  reference  is 
made  in  the  latter  opinion),  we  are  inclined  to 
the  view,  for  the  reasons  already  stated,  that 
the  earlier  opinions  announce  the  correct  rule. 
It  seems,  too,  that  our  own  court  in  Webb  et 
al.  v.  Logan,  48  Okl.  354,  150  Pac.  116,  was  in- 
clined to  the  view,  on  the  authority  of  New 
v.  Smith,  supra,  that  in  such  circumstances  the 
gist  of  the  action  was  to  set  aside  the  deed  on 
account  of  fraud,  and  must  therefore  be  brought 
within  two  years  after  discovery  of  the  fraud. 
In  so  far  as  that  case  announces  a  rule  in  con- 
flict with  the  instant  case,  it  is  disapproved. 

"The  statute  of  limitations  should  not  be 
so  construed  or  applied  as  to  require  the  bring- 
ing of  an  action  for  the  recovery  of  real  prop- 
erty in  an  action  predicated  upon  fraud  within 
a  shorter  period  of  time  than  in  the  ordinary 
proceedings  for  such  recovery.  In  Oakland  v. 
Carpenter,  13  Cal.  640-542,  the  suit  was  in 
equity  to  set  aside  certain  leases  on  the  ground 
of  fraud  in  procuring  the  same  and  for  posses- 
sion. The  court,  referring  to  the  statute  of 
limitations  with  respect  to  actions  for  relief 
on  the  ground  of  fraud,  said:  'We  think  that 
this  provision  has  no  relation  to  an  equitable 
proceeding  to  set  aside  a  fraudulent  deed  of 
real  estate,  when  the  effect  of  it  is  to  restore 
the  possession  of  the  premises  to  the  defrauded 
party.  In  such  a  case  the  action  is  substan- 
tially an  action  for  the  recovery  of  the  real  es- 
tate; indeed  it  is  literally.  •  •  *  This  Is 
really  an  action  for  the  recovery  of  real  estate, 
and  the  plaintiff  is  no  worse  off  because  fraud 


has  been  committed  upon  him,  nor  the  defendant 
in  any  better  situation,  than  if  the  latter  had 
innocently  bought  and  entered  under  an  imper- 
fect title.' 

"The  action  being  in  the  main  for  the  recovery 
of  real  property,  we  must  look  to  the  statute  of 
limitations  which  effect  such  actions,  and  not 
to  another  or  different  statute  which  by  Its 
terms  does  not  include  such  actions." 

[4]  We  have  carefully  examined  the  en- 
tire record,  and  are  clearly  of  the  opinion 
that  the  trial  court  erred  In  sustaining  the 
demurrers  of  the  defendants  to  the  evidence 
of  the  plaintiff,  and  it  will  not  be  necessary 
to  consider  the  other  assignments  of  error. 
The  cause  Is  therefore  reversed  and  remand- 
ed for  a  new  trial. 

OWEN,  C.  J.,  and  PITCHFORD,  McNEILL, 
BAILEY,  and  HIGGINS,  JJ.,  concur. 


McALESTEB  v.  WILLIAMS.    (No.  8592.) 

(Supreme  Court  of  Oklahoma.   Nov.  25,  1919. 
Rehearing  Denied  Jan.  6,  1920.) 

(Syllabus  by  the.  Court.) 

1.  Damages  <g=74— Penal  clauses  in  con- 
tracts TO  BE  REJECTED  UNDER  STATUTE. 

The  effect  of  section  974,  Revised  Laws 
1910,  is  to  reject  and  avoid  the  penal  clauses  in 
contracts,  leaving  the  obligees  to  a  collection 
of  the  actual  damages  sustained. 

2.  Damages  <6=>79(1)  —  Avoids  contracts 
wherein  damages  fob  breach  abe  stipu- 
lated unless  actual  damages  incapable 
of  determination. 

The  effect  of  sections  975  and  976,  Revised 
Laws  1910,  is  to  avoid,  to  that  extent,  every 
contract  by  which  the  amount  of  damages  to 
be  paid  for  the  breach  of  a  contract  is  deter- 
mined in  anticipation  thereof,  except  where 
from  the  nature  of  the  case  it  would  be  imprac- 
ticable or  extremely  difficult  to  fix  the  actual 
damage.  Stipulations  and  conditions  falling 
within  the  exception,  the  statute  provides, 
"shall  be  held  valid." 

3.  Damages  «=>76— Whether  contract  pro- 
vides FOR  LIQUIDATED  DAMAGES  OB  A  PENAL- 
TY DEPENDS  ON  CONTRACT,  INTENT  OF  THE 
PARTIES,  AND  SURROUNDING  CIRCUMSTANCES. 

The  question  whether  the  amount  stipulated 
to  be  paid  upon  failure  of  performance  is  to 
be  treated  as  liquidated  damages  or  as  a  penal- 
ty is,  in  its  last  analysis,  a  question  of  law 
for  the  court,  to  be  determined  from  the  lan- 
guage and  subject-matter  of  the  contract,  the 
evident  intent  of  the  parties,  and  all  the  facts 
and  circumstances  under  which  the  contract  was 
made. 

4.  Damages  <8=>79(5}— Agreement  for  liqui- 
dated DAMAGES  FOR-  FAILING  TO  ERECT 
BUILDINGS  ON  LAND  SOLD  VALID. 

Record  examined,  and  held  that  the  stipu- 
lation or  condition  of  the  contract  involved  here- 


«=>For  other  casea  see  game  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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in  provides  for  the  payment  of  a  sum  which 
was  presumed  to  be  the  amount  of  damage 
which  would  be  sustained  by  a  breach  thereof, 
and  that,  from  the  nature  of  the  case,  it  would 
be  impracticable  or  extremely  difficult  to  fix 
the  actual  damage. 

Error  from  District  Court,  Pittsburg 
County ;  R.  W.  Hlggins,  Judge. 

Action  by  J.  J.  McAlester  against  Sol  Wil- 
liams. Judgment  for  defendant,  and  plain- 
tiff brings  error.  Reversed  and  remanded, 
with  directions. 

Andrews  &  Lledtke,  of  McAlester,  for 
plaintiff  in  error. 

Gordon  &  Mclnnis,  of  McAlester,  for  de- 
fendant in  error. 

KANE,  J.  This  was  an  action  for  the 
recovery  of  a  certain  sum  of  money,  alleged 
to  be  due  as  liquidated  damages  for  breach 
of  contract  and  for  the  foreclosure  of  a  mort- 
gage, given  to  Secure  the  payment  of  said 
sum,  commenced  by  the  plaintiff  in  error, 
plaintiff  below,  against  the  defendant  in  er- 
ror, defendant  below.  Hereafter,  for  conven- 
ience, the  parties  will  be  designated,  plaintiff 
and  defendant,  respectively,  as  they  appear- 
ed in  the  trial  court. 

Upon  the  cause  being  reached  for  trial  the 
defendant  offered  to  confess  Judgment  for 
nominal  damages  "in  such  sum  as  shall  be 
fixed  by  the  court,  and  for  costs  of  the  ac- 
tion accrued  to  this  date,"  which  offer  was 
refused  by  the  plaintiff,  whereupon  the  cause 
proceeded  to  trial.  After  the  evidence  was 
all  in,  each  party  moved  the  court  for  judg- 
ment In  his  favor  on  the  evidence  in  the  case, 
upon  the  consideration  of  which  the  court 
rendered  judgment  in  favor  of  the  defend- 
ant, to  reverse  which  this  proceeding  in 
error  was  commenced.  As  indicated  by 
these  proceedings,  there  was  no  conflict  in 
the  evidence  on  any  material  point,  the  peti- 
tion alleging  and  the  evidence  disclosing  sub- 
stantially the  following  statement  of  facts: 

On  the  17th  day  of  May,  1918,  the  plaintiff 
sold  to  the  defendant  certain  lots  In  the  city 
of  McAlester,  at  which  time  the  parties  en- 
tered into  a  certain  contract  In  writing,  by 
the  terms  of  which  it  was  agreed  that  as  a 
part  of  the  consideration  of  said  sale  the  de- 
fendant herein,  who  was  party  of  the  first 
part  to  said  contract,  would  erect,  within  a 
specified  time,  a  certain  kind  of  building  up- 
on the  lots  described  in  the  contract,  with 
walls  thereof  of  certain  specifications,  and 
that  In  default  of  erecting  said  building  the 
defendant,  the  party  of  the  first  part,  named 
in  the  contract,  would  pay  the  plaintiff,  the 
party  of  the  second  part,  named  in  the  con- 
tract, the  sum  of  $1,000  as  liquidated  dam- 
ages. And  said  defendant  further  agreed  to 
Indemnify  said  party  of  the  second  part  by  a 
clause  In  a  mortgage  which  was  to  be  given 
to  secure  the  payment  of  the  consideration 


of  this  purchase,  which  consideration,  in  ad- 
dition to  the  erection  of  said  building,  was 
to  amount  to  something  like  $5,000  or  $6,000 
in  money ;  that  this  sole  was  consummated, 
and  the  mortgage  executed  containing  the 
indemnity  clause,  pursuant  to  the  terms  of 
the  contract,  which  Indemnity  clause,  after 
reciting  the  facts  substantially  as  stated 
above,  continued  as  follows: 

Now  it  is  understood  and  agreed,  that  the 
party  of  the  first  part,  agrees  and  binds  himself 
that  in  case  of  a  default  on  his  part  in  build- 
ing on  said  lands  within  the  time  mentioned  in 
said  contract,  according  to  the  specifications  of 
said  contract,  and  located  according  to  said  con- 
tract, then,  and  in  case  of  such  default  this 
mortgage  shall  be,  and  is  hereby  made,  security 
for  the  prompt  payment,  on  demand  and  after 
such  default,  of  the  said  liquidated  damages  in 
the  sum  of  one  thousand  dollars  ($1,000.00)  and 
this  mortgage  shall  be  and  remain  in  force  and 
be  subject  to  foreclosure  for  the  same,  notwith- 
standing the  note  described  herein  may  have 
been  fully  paid,  and  in  construing  this  clause, 
the  said  contract  of  April  2,  1909,  aforesaid,  is 
specifically  referred  to  for  final  reference  in 
case  of  an  alleged  default. 

It  was  also  alleged  and  proven  that  the 
defendant  breached  the  terms  of  the  contract 
and  the  indemnity  clause  of  the  mortgage, 
referred  to,  by  falling  to  erect  a  building  of 
stone  or  brick  in  accordance  with  the  terms 
of  said  contract  and  by  falling  to  erect  any 
other  kind  of  a  building  upon  said  property. 

It  is  contended  by  counsel  for  the  defend- 
ant that,  on  this  uncontradicted  statement  of 
facts,  the  amount  stipulated  to  be  paid  for 
nonperformance  of  the  contract  must  be 
deemed  to  be  a  penalty,  and  held  to  be  void 
under  section  974,  R.  L.  1910.  On  the  other 
hand,  counsel  for  the  plaintiff  contends  that 
the  stipulation  or  condition  sued  upon  is 
sanctioned  by  sections  975  and  976,  Rer. 
Laws  1910,  and  he  is  therefore  entitled  to  re- 
cover the  full  amount  stated  in  the  contract 
as  liquidated  damages.  As  the  decision  of 
this  question  requires  the  consideration  of 
the  foregoing  statutes,  we  will  Bet  them  out 
in  full. 

They  provide  as  follows: 

Section  974:  "Penalties  imposed  by  contract 
for  any  nonperformance  thereof,  are  void.  But 
this  section  does  not  render  void  such  bonds  or 
obligations,  penal  in  form,  as  have  heretofore 
been  commonly  used;  it  merely  rejects  and 
avoids  the  penal  clauses." 

Section  975:  "Every  contract,  by  which  the 
amount  of  damages  to  be  paid,  or  other  com- 
pensation to  be  made,  for  a  breach  of  an  ob- 
ligation, is  determined  in  anticipation  thereof, 
is  to  that  extent  void,  except  as  expressly  pro- 
vided by  the  next  section." 

Section  976:  "A  stipulation  or  condition  in 
a  contract,  providing  for  the  payment  of  an 
amount  which  shall  be  presumed  to  be  the 
amount  of  damage  sustained  by  a  breach  of 
such  contract,  shall  be  held  valid,  when,  from 
the  nature  of  the  case,  it  would  be  imprao- 
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ticable  or  extremely  difficult  to  fix  the  actual 
damage." 

Whether  the  sum  mentioned  in  a  contract 
Is  to  be  considered  as  liquidated  damages  or 
as  a  penalty  merely  Is,  says  Mr.  Justice  Tay- 
lor, in  Smith  v.  Newale,  37  Fla.  147,  20 
South.  249,  a  question  that  has  often  come 
before  the  courts,  both  in  this  country  and 
In  England,  and  has  given  rise  to  as  great 
a  variety  of  Judicial  utterances  as  there  are 
kinds  of  contracts  among  men.  Originally, 
at  law,  in  case  of  the  breach  of  a  condition 
or  obligation  of  this  sort,  the  amount  re- 
coverable was  the  full  amount  named  in  the 
obligation,  without  regard  to  the  actual  dam- 
age sustained.  Later  equity  ameliorated  the 
rigors  of  the  common  law  by  granting  relief 
against  the  enforcement  of  penalties.  Mr. 
Adams  in  his  treatise  on  Equity  (8th  Amer- 
ican Ed.)  107,  says  that: 

"The  equity  for  relief  against  enforcement 
of  penalties  originates  in  the  rule,  which  for- 
merly prevailed  at  law,  that  on  breach  of  a 
contract  secured  by'  penalty,  the  full  penalty 
might  be  enforced  without  regard  to  the  dam- 
ages sustained." 

The  rule  In  equity  Is  stated  by  Mr.  Justice 
Story  (Story's  Eq.  Jur.  i  1814).  as  follows: 

"In  abort,  the  general  principle  now  adopted 
is  that  wherever  a  penalty  Is  inserted  merely 
to  secure  the  performance  or  enjoyment  of  a  col- 
lateral object,  the  latter  is  considered  as  the 
principal  intent  of  the  instrument,  and  the  pen- 
alty is  deemed  only  as  accessory,  and  therefore 
as  intended  only  to  secure  the  due  performance 
thereof  or  the  damage  really  incurred  by  the 
nonperformance.  In  every  such  case  the  true 
test  (generally  if  not  universally)  by  which  to 
ascertain  whether  relief  can  or  cannot  be  had 
in  equity  is  to  consider  whether  compensation 
can  be  made  or  not  If  it  cannot  be  made, 
then  courts  of  equity  will  not  interfere.  If 
it  can  be  made,  then,  if  the  penalty  is  to  se- 
cure the  mere  payment  of  money,  courts  of  equi- 
ty will  relieve  the  party  upon  paying  the  prin- 
cipal and  interest  If  it  is  to  secure  the  per- 
formance of  some  collateral  act  or  undertaking, 
then  courts  of  equity  will  retain  the  bill  and 
will  direct  an  issue  of  quantum  damnificatus; 
and  when  the  amount  of  damages  is  ascertained 
by  a  jury  upon  the  trial  of  such  an  issue,  they 
will  grant  relief  upon  the  payment  of  such  dam- 
ages." 

Subsequently  the  statute  of  eight  and  nine 
William  III  was  enacted,  which  made  provi- 
sion for  practically  the  same  measure  of  re- 
lief in  actions  at  law  as  might  have  been  ob- 
tained in  equity.  That  is  to  say,  the  statute 
restricted  obligees  in  actions  for  penalties  to 
the  collection  of  the  actual  damages  sus- 
tained. However,  when  penalties  became  un- 
availing, for  the  reason  that  the  obligee  was 
required  to  accept  compensation  in  damages 
for  such  injury  as  he  could  show  he  had 
sustained,  there  arose  a  form  of  contract 
whereby  the  parties  anticipated  and  agreed 
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in  advance  for  a  certain  amount  of  damages 
which  would  be  accepted  as  full  compensa- 
tion for  such  injuries  as  might  be  sustained 
by  a  breach  of  the  contract  Out  of  this  has 
grown  the  distinction  between  a  penalty  and 
liquidated  damages,  a  distinction  to  be  kept 
in  mind  on  account  of  the  different  effect  giv- 
en by  the  courts  to  provisions  of  this  char- 
acter. 

[1-8]  This  casual  review  of  the  history  and 
growth  of  the  principle  now  being  considered 
clearly  discloses  that  our  statutes,  not  only 
adopt  in  the  main  the  equitable  rule  for  re- 
lief against  penalties  embodied  in  the  Eng- 
lish statutes,  but  that  they  also  adopt  In 
somewhat  modified  form,  the  outgrowth  of 
the  equitable  rule,  the  doctrine  of  liquidated 
damages.  The  effect  of  sections  974,  supra, 
as  we  have  seen,  is  to  reject  and  avoid  the 
penal  clauses  in  contracts,  leaving  the  ob- 
ligees to  the  collection  of  the  actual  dam- 
ages sustained.  And  the  effect  of  sections 
976  and  976  is  to  avoid,  to  that  extent  every 
contract  by  which  the  amount  of  damages  to 
be  paid  for  the  breach  of  a  contract  is  de- 
termined in  anticipation  thereof,  except 
where,  from  the  nature  of  the  case,  It  would 
be  impracticable,  or  extremely  difficult  to 
fix  the  actual  damage.  Stipulations  or  con- 
ditions falling  within  the  exception,  the  stat- 
ute provides,  "shall  be  held  valid."  It 
is  apparent  from  all  this  that  the  ques- 
tion whether  the  amount  stipulated  to  be 
paid  upon  failure  of  performance  Is  to  be 
treated  as  liquidated  damages  or  as  a  penal- 
ty is,  In  Its  last  analysis,  still  a  question 
of  law  for  the  court,  to  be  determined  from 
the  language  and  subject-matter  of  the  con- 
tract the  evident  intent  of  the  parties,  and 
all  the  facts  and  circumstances  under  which 
the  contract  was  made.  2  Elliott  on  Con- 
tracts, i  1S59. 

Formerly  there  were  a  great  many  rules 
or  tests  resorted  to  by  the  courts  to  aid 
them  in  determining  whether  the  sum  men- 
tioned in  the  contract  was  to  be  considered 
as  liquidated  damages  or  as  a  penalty,  but 
the  principal  rule  relied  upon  for  guidance 
was  always  the  one  now  prescribed  by  the 
statute,  supra,  that  when  the  actual  dam- 
ages which  may  result  from  the  breach  of  a 
contract  are  In  their  nature  uncertain  and 
cannot  be  measured  with  any  degree  of  ac- 
curacy, the  sum  agreed  to  be  paid  by  the 
party  in  default  will  be  regarded  as  liquidat- 
ed damages.   2  Elliott  on  Contracts,  §  1559. 

In  view  of  this  no  useful  purpose  would  be 
subserved  by  advertising  any  further  to  the 
various  other  rules  peculiar  to  stipulations 
of  this  sort,  or  citing  the  numerous  author- 
ities illustrating  the  application  of  these 
rules  to  particular  cases. 

[4]  We  think  our  statutes  which  seem  to 
be  declaratory  of  the  rule  in  equity  are  de- 
cisive of  the  case  at  bar.  Clearly  the  stipu- 
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latlon  or  condition  In  the  contract  under  con- 
sideration provides  for  the  payment  of  an 
amount  which  was  presumed  by  the  parties 
to  be  the  amount  of  damage  which  would  be 
sustained  by  one  of  the  parties  In  case  of  a 
breach  of  such  contract  by  the  other  party. 
Unquestionably  the  obligee  would  suffer  some 
damage  by  a  breach  of  this  stipulation.  Ob- 
viously from  the  nature  of  the  case  It  would 
be  impracticable  or  extremely  difficult  to  fix 
the  actual  damage.  In  these  circumstances 
it  seems  to  us  that  the  stipulation  Involved 
must  be  held  to  be  valid  by  the  direct  man- 
date of  the  statute,  and  that  it  falls  square- 
ly within  the  rule  laid  down  in  Sun  Printing, 
etc.,  Ass'n  v.  Moore,  183  U.  S.  642,  22  Sup. 
Ct.  240,  46  Lb  Ed.  366,  substantially  as  fol- 
lows: 

Where  the  amount  of  the  damages  for  the 
breach  of  a  contract  is  uncertain  and  difficult  of 
ascertainment,  and  the  agreement  discloses  the 
intention  of  the  parties  to  fix  a  sum  certain  as 
the  liquidated  damages,  the  contract  will  be  en- 
forced. 

Tbe  same  rule  is  stated  another  way  by 
the  Circuit  Court  of  Appeals  of  the  Eighth 
Circuit  in  Pressed  Steel  Car  Co.  v.  Eastern 
Ry.  Co.  of  Minnesota,  121  Fed.  609,  57  C.  O. 
A.  635,  as  follows: 

"When  it  is  certain  that  some  damages  will  re- 
sult from  delay  in  the  performance  of  a  con- 
tract, when  those  damages  are  incapable  of 
exact  ascertainment,  or  are  based  upon  mat- 
ters that  are .  to  a  considerable  degree  uncer- 
tain, and  when  the  amount  stipulated  is  not, 
on  the  face  of  the  agreement,  out  of  all  propor- 
tion to  the  probable  loss,  a  contract  to  pay  a 
sum  certain  for  each  day,  week,  or  other  definite 
period  of  delay  beyond  the  time  fixed  by  the 
contract  for  its  fulfillment  is  a  valid  and  en- 
forceable agreement  for  the  measurement  of  the 
damages,  and  is  not  a  contract  for  a  penalty." 

The  language  of  the  condition  breached  in 
the  case  at  bar  is  clear  and  distinct  in  de- 
nominating the  $1,000  liquidated  damages, 
and  expressly  negatives  the  Idea  of  its  being 
Inserted  as  a  penalty.  This  occurs  In  that 
part  of  the  contract  where  the  penal  sum  is 
usually  inserted,  and  the  same  language  de 
nominating  it  as  liquidated  damages  is  re- 
peated in  the  indemnity  clause  of  the  mort- 
gage. 

If  in  these  circumstances  the  parties  may 
not  agree  upon  the  payment  of  an  amount 
which  shall  be  presumed  to  be  the  amount 
of  damages  sustained  for  breach  of  an  ob- 
ligation, it  is  difficult  to  perceive  any  field 
whatever  for  the  operation  of  the  statutes 
authorizing  such  contracts. 

For  the  reasons  stated,  the  judgment  of 
the  court  below  is  reversed,  and  the  cause 
remanded,  with  directions  to  enter  Judgment 
for  the  plaintiff  upon  his  motion. 

All  the  Justices  concur,  except  HIGGINS, 
J.,  disqualified,  not  participating. 


CARTER,  State  Auditor,  v.  STATE  ex  reL 
TAYLOR.    (No.  10939.) 

(Supreme  Court  df  Oklahoma.   Dec  18,  1919.) 

(Syttabu*  by  the  Court.) 
Omenta  <9=>100(1)— "Tebm  of  office"  in 

FILLING  UNEXPIRED  TERM  BEGINS  WITH  AP- 
POINTMENT AND  QUALIFICATION  AS  RESPECTS 
CHANGE  OF  COMPENSATION  DURING  TERM. 

Section  10,  art.  23,  Constitution  of  Okla- 
homa provides:  "Except  wherein  otherwise  pro- 
vided in  this  Constitution,  in  no  case  shall  the 
salary  or  emoluments  of  any  public  official  be 
changed  after  his  election  or  appointment,  or 
during  his  term  of  office,  Unless  by  operation  of 
law  enacted  prior  to  such  election  or  appoint- 
ment; nor  shall  tbe  term  of  any  public  official 
be  extended  beyond  the  period  for  which  he  was 
elected  or  appointed:  Provided,  that  all  officers 
within  this  state  shall  continue  to  perform  the 
duties  of  their  offices  until  their  successors 
shall  be  duly  qualified."  B eld  where  a  person 
is  appointed  to  fill  an  unexpired  term  or  frac- 
tional term  of  a  public  office,  "his  term  of  office" 
begins  with  his  appointment  and  qualification, 
and  he  is  entitled  to  receive  the  salary  provided 
by  law  at  the  time  of  such  appointment,  al- 
though such  law  is  enacted  subsequent  to  the 
date  of  the  election  or  appointment  of  his  pred- 
ecessor. 

[Ed.  Note.— For  otter  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Term  of 
Office.] 

Appeal  from  District'  Court,  Oklahoma 

County. 

Action  for  mandamus  by  the  State,  on  the 
relation  of  Baxter  Taylor,  against  F.  O.  Car- 
ter, State  Auditor,  to  compel  the  issuance  of 
a  salary  warrant  Judgment  for  relator,  and 
respondent  appeals.  Affirmed. 

J.  R.  Cottlngham  and  S.  W.  Hayes,  both  of 
Oklahoma  City,  for  plaintiff  in  error. 

S.  P.  Freeling,  Atty.  Gen.,  and  C.  W.  King, 
Asst  Atty.  Gen.,  for  defendant  In  error. 

LOOFBOTJRROW,  J.  This  Is  an  action 
brought  by  the  state  of  Oklahoma,  on  rela- 
tion of  Baxter  Taylor,  for  writ  of  mandamus 
compelling  F.  C.  Carter,  state  auditor,  to  is- 
sue and  deliver  warrant  In  the  sum  of  $250 
for  the  month  of  July,  1919,  for  salary  to  re- 
lator as  commissioner  of  the  state  Industrial 
Commission  of  Oklahoma ;  the  cause  having 
been  submitted  to  the  district  court  of  Okla- 
homa county  and  judgment  rendered  In  fa- 
vor of  relator,  from  which  the  plaintiff  In  er- 
ror appeals. 

The  relator  is  a  nonconstitutional  state  of- 
ficer, the  state  industrial  commission  having 
been  created  by  chapter  246,  Session  Laws 
1915,  art.  4,  I  1,  the  entire  act  being  known 
as  a  Workmen's  Compensation  Act  This  act 
fixed  the  salary  of  each  of  the  three  mem- 
bers at  $2,500  per  annum.  The  same  is 
amended  in  certain  parts  by  section  15,  c.  14, 
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Session  Laws  of  1919,  wherein  the  salary  Is 
Increased  to  $3,000  per  annum. 

It  Is  agreed  that  A.  A.  MacDonald  under 
the  1915  act  was  appointed  and  qualified  as 
member  of  state  Industrial  Commission  for  a 
term  of  six  years  dating  from  January  1, 
1917;  that  he  resigned,  and  B.  L.  Mitchell 
was  appointed  and  qualified  as  his  successor ; 
that  thereafter  EX  L.  Mitchell  resigned  as 
such  commissioner,  and  on  March  17,  1919, 
the  relator,  Baxter  Taylor,  was  duly  appoint- 
ed, qualified  and  is  now  an  acting  member  of 
said  state  Industrial  Commission. 

It  is  farther  admitted  and  agreed  'by  the 
parties  to  this  controversy  that  the  law  of 
1919  increasing  the  salary  of  such  members 
of  the  state  Industrial  Commission  was  en- 
acted prior  to  the  date  of  the  appointment 
and  qualification  of  the  relator.  The  sole 
question  to  be  determined  in  this  case  Is 
whether  or  not  the  relator  is  entitled  to  re- 
ceive the  salary  of  $3,000  per  year  as  provid- 
ed In  the  act  of  1919 ;  it  being  contended  on 
the  part  of  the  respondent,  F.  C.  Carter,  state 
auditor,  that  the  term  of  office  of  the  relator 
Is  under  the  law  a  part  of  the  term  of  office 
of  A.  A.  MacDonald,  which  term  commenced 
prior  to  the  enactment  of  the  law  of  1919, 
and  that  under  the  provisions  of  section  10, 
art.  23,  of  the  Constitution  of  Oklahoma,  the 
relator  is  not  entitled  to  receive  the  salary 
provided  by  the  law  of  1919,  said  section  of 
the  Constitution  providing  as  follows: 

"Except  wherein  otherwise  provided  in  this 
Constitution,  in  no  case  shall  the  salary  or 
emoluments  of  any  public  official  be  changed 
after  his  election  or  appointment,  or  during  his 
term  of  office,  unless  by  operation  of  law  en- 
acted prior  to  such  election  or  appointment; 
nor  shall  the  term  of  any  public  official  be  ex- 
tended beyond  the  period  for  which  he  was 
elected  or  appointed:  Provided,  that  all  offi- 
cers within  this  state  shall  continue  to  perform 
the  duties  of  their  offices  until  their  successors 
shall  be  duly  qualified." 

And  in  support  of  this  contention  the  At- 
torney General  in  behalf  of  respondent  has 
cited  Commissioners  v.  Hart,  29  Okl.  693,  119 
Pac.  132;  State  v.  Oklahoma  City,  38  Okl. 
349,  134  Pac.  68.  We  have  examined  both  of 
these  cases,  and  find  that  In  each  case  the 
parties  were  not  "public  officials"  in  the  sense 
in  which  the  term  is  used  in  the  above  sec- 
tion of  the  Constitution,  being  mere  employes 
whose  term  of  employment  was  for  no  fixed 
period  and  could  be  terminated  at  the  pleas- 
ure of  the  employer  or  appointing  power. 

State  v.  Stonestreet,  99  Mo.  361,  12  S.  W. 
897,  Jameson  v.  Hudson,  82  Va.  282,  and 
State  v.  Tanner,  271  Mo.  306, 196  S.  W.  1106, 
are  also  cited  by  plaintiff  in  error.  In  each 
of  these  cases  the  clause  "term  of  office"  Is 
defined  and  discussed,  but  in  each  of  these 
cases  the  language  of  the  acts  under  discus- 
sion is  so  dissimilar  from  the  language  found 
in  the  above  section  of  our  Constitution  as  to 
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be  of  little  assistance  In  determining  this 
case. 

Respondent  also  cites  the  case  of  Larew  v. 
Newman,  81  Cal.  588,  23  Pac.  227,  and  Storke 
v.  Ganx,  129  Cal.  526,  62  Pac.  68.  In  the 
Larew  Case  the  court  held  that  under  the 
Constitution  of  California  (article  11,  par.  9) 
providing  that  the  compensation  of  a  county 
officer  shall  not  be  increased  during  bis  term 
of  office,  one  who  is  appointed  to  fill  a  vacan- 
cy In  the  office  of  county  superintendent  of 
schools,  the  salary  of  which  was  Increased 
after  the  election  of  his  predecessor,  but  be- 
fore the  happening  of  the  vacancy,  is  not  en- 
titled to  the  increase,  as  the  Political  Code  of 
California  (paragraph  1004)  provides  that 
any  person  appointed  to  fill  a  vacancy  is  sub- 
ject to  "all  the  liability,  duties  and  obliga- 
tions of  the  officer  whose  vacancy  he  fills." 
The  Storke  Case  follows  the  Larew  Case,  and 
it  will  be  observed  that  the  statute  of  Cali- 
fornia above  quoted  no  doubt  controlled  the 
court  in  arriving  at  the  conclusion  stated. 

Respondent  also  cites  Kearney  v.  Board  of 
State  Tax  Commissioners,  189  Mich.  666k  155 
N.  W.  510,  but  in  that  case  the  board  was 
elected,  and  after  their  election  and  induction 
into  office,  by  prearrangement  with  the  ap- 
pointing power,  tendered  their  resignations, 
which  were  accepted,  and  Immediately  there- 
after were  reappointed  to  the  same  position, 
and  the  court  held  that  their  resignation  and 
reappointment  was  mere  subterfuge,  and  that 
they  could  not  receive  any  increase  in  salary 
by  virtue  of  a  law  enacted  subsequent  to 
their  original  election  or  appointment  as 
members  of  the  board  of  state  tax  commis- 
sioners. 

The  relator  contends  that  "his  term  of  of- 
fice" as  applied  to  A.  A.  MacDonald  and  E.  L. 
Mitchell,  the  predecessors  of  the  relator,  ter- 
minated with  the  acceptance  of  the  resigna- 
tion, and  that  "his  term  of  office"  as  applied 
to  the  relator  commenced  with  the  date  of 
his  appointment  and  qualification,  which,  it 
is  admitted,  was  subsequent  to  the  enactment 
of  the  1919  act,  and  that  therefore  he  is  en- 
titled to  the  salary  of  $3,000  per  annum,  cit- 
ing in  support  of  his  contention  Gaines  v. 
Horrigan,  72  Term.  (4  Lea)  60S,  in  which  it  is 
held: 

"The  constitutional  provision  that  the  salaries 
of  Judicial  officers  shall  not  be  diminished  or 
increased  during  the  time  for  which  they  were 
elected  does  not  apply  to  their  term  of  office, 
and  where  a  judge  is  appointed  to  fill  out  the 
unexpired  term  of  a  deceased  judge,  he  is  en- 
titled to  compensation  fixed  by  law  at  the  time 
he  assumes  the  duties  of  the  office."  * 

In  that  case  Judge  Horrlgnn  was  appoint- 
ed to  fill  a  vacancy  by  reason  of  the  death  of 
Judge  Scruggs,  who  was  elected  In  1878  be- 
fore the  passage  of  the  act  of  1879,  and 
whose  salary  was  $2,500,  which  could  not 
have  been  increased  or  diminished  during  his 
term  of  eight  years,  Judge  Horrigan  being 
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appointed  after  the  passage  of  the  act  of 
1879,  which  reduced  the  salary  to  $2,000,  the 
court  holding  that  Judge  Horrlgan  was  enti- 
tled to  receive  only  $2,000  per  year  because 
his  term  of  office  commenced  after  the  pas- 
sage of  the  act  of  1879,  which  reduced  the 
salary  to  $2,000. 

State  ex  rel.  Bashford  v.  Prear,  Secretary 
of  State,  138  Wis.  636,  120  N.  W.  216,  16  Ann. 
Cas.  1019,  involves  the  identical  question  in 
the  case  at  bar;  that  is,  whether  one  ap- 
pointed by  the  Governor  to  fill  a  vacancy  In 
an  office  takes  the  salary  fixed  by  statute  en- 
acted and  in  force  prior  to  his  appointment, 
but  not  applicable  to  the  salary  of  his  prede- 
cessor in  office  because  enacted  and  approved' 
after  the  term  of  such  predecessor  had  be- 
gun. Section  26,  art.  4,  of  the  Wisconsin 
Constitution  is  as  follows: 

"The  Legislature  shall  never  grant  any  extra 
compensation  to  any  public  officer,  agent,  serv- 
ant or  contractor,  after  the  services  shall  have 
been  rendered  or  the  contract  entered  into;  nor 
shall  the  compensation  of  any  public  officer  be 
increased  or  diminished  during  his  term  of  of- 
fice.* 

The  contention  was,  on  the  one  hand,  that 
said  section  should  be  construed  as  If  it 
read  "during  the  term  for  which  the  first  in- 
cumbent was  elected"  instead  of  "during  his 
term  of  office."  Timlin,  J.,  concurring,  rea- 
sons as  follows: 

"I  think  this  would  be  giving  the  words  'pub- 
lic officer'  the  meaning  of  'public  office,'  and 
the  personal  'his  term'  the  meaning  of  die  dif- 
ferent impersonal  expression  'the  term,'  and 
that  such  construction  varies  from  the  usual 
and  ordinary  meaning  of  these  words  and  is 
therefore  inadmissible." 

Also  Board  of  Chosen  Freeholders  of  At- 
lantic County  et  al.  v.  Lee,  76  N.  X  Law,  327, 
70  Atl.  925.  This  case  is  in  point,  and,  like 
the  Tennessee  case,  diminished  instead  of  in- 
creased the  salary  of  the  officer. 

It  has  been  suggested  that  to  sustain  the 
contentions  of  the  relator  will  result  in  his 
receiving  $3,000  per  annum,  while  his  asso- 
ciates appointed  before  the  enactment  of  the 
1919  law  will  receive  only  $2,500  per  annum. 
This  is  indeed  a  novel  condition,  but  not  a 
sufficient  reason  for  holding  against  the  re- 
lator. To  so  hold  does  not  take  from  his  as- 
sociates anything,  though  it  happens  to  re- 
sult to  relator's  advantage.  They  are  all  on 
the  same  basis,  in  that  each  member  of  the 
commission  will  be  entitled  to  draw  the  sal- 
•ary  provided  by  law  at  the  time  that  he  was 
inducted  into  office.  If  that  were  a  sufficient 
reason  for  sustaining  the  contentions  of  the 
respondent,  the  result  would  be  that  many 
officials  in  this  state  could  never  receive  an 
increase  in  salary,  however  much  the  general 
economic  conditions  might  Justify  it,  for  the 
reason  that  the  terms  of  office  of  various  of- 


ficers In  the  same  class  terminate  in  differ- 
ent years,  among  them  being  the  Justices  of 
the  Supreme  Court,  Criminal  Court  of  Ap- 
peals, the  Corporation  Commission,  and  pos- 
sibly others  than  the  Industrial  Commission 
which  we  have  referred  to. 

The  substance  of  the  provisions  of  our  Con- 
stitution as  applied  to  this  case  is:  "In  no 
case  shall  the  salary  of  any  public  official  be 
changed  after  his  appointment  or  during  his 
term  of  office."  The  law  fixing  the  salary  of 
the  relator  was  enacted  prior  to  his  appoint- 
ment, his  term  of  office  begun  with  his  quali- 
fication and  may  be  terminated  by  resigna- 
tion, death,  removal  for  cause,  or  the  expira- 
tion of  the  time  of  the  unexpired  term  for 
which  he  was  appointed.  A  law  attempting 
to  change  his  salary  subsequent  to  bis  ap- 
pointment and  qualification  and  before  the 
termination  of  his  present  term  would  fall 
within  the  terms  of  the  section  of  the  Con- 
stitution, but,  when  enacted  prior  to  bis  ap- 
pointment and  prior  to  his  term,  is  not  with- 
in the  constitutional  inhibition. 

The  judgment  of  the  trial  court  is  affirmed. 

GIBSON,  C.  J.,  and  LEDBETTER,  DUFF, 
CAMPBELL,  McCOMBS,  McKEEVER, 
RALLS,  and  JONES,  JJ.,  concur. 


MOORE  et  aL  v.  STANTON  (LANGDON  et 
al.,  Interveners).    (No.  7938.) 

(Supreme  Court  of  Oklahoma.   Dec.  23,  1919.) 

(Syllabus  by  the  Court.) 

1.  Jttbt  <s»13(18) — Defense  on  equitable 
grounds  with  pbayeb  fob  affirmative  be- 
lief in  foreclosure  does  not  entitle  de- 
fendant to  jtjby  trial. 

Where,  in  an  action  on  a  promissory  note 
and  to  foreclose  a  mortgage  executed  to  se- 
cure payment  of  same,  defendant  admits  execu- 
tion of  the  note  and  mortgage,  and  by  cross- 
complaint  sets  up  a  defense  involving  the  appli- 
cation of  equitable  doctrines,  and  seeks  affirma- 
tive relief  that  only  a-  court  of  equity  can  give, 
such  defendant  is  not  entitled  to  a  jury  trial. 

2.  Action  <8=>16 — Character  or  action  de- 
termined BY  ISSUES. 

The  character  of  an  action  is  to  be  deter- 
mined by  the  nature  of  the  issues  made  by  the 
pleadings  and  the  rights  and  remedies  of  the 
parties,  and  not  alone  by  the  form  in  which  the 
action  is  brought,  or  by  the  prayer  for  relief, 
which  in  this  respect  forms  no  material  part  of 
the  pleadings. 

3.  Action  «=>1— "Thino  in  action"  de- 
fined. 

"A  thing  in  action,"  as  defined  by  section 
6739,  Rev.  Laws  1910,  is  a  right  to  recover 
money  or  other  personal  property  by  judicial 
proceedings. 
Kane,  J.,  dissenting. 


«s>For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


Okl.) 


MOORE  t.  STANTON 
US«  P.) 


467 


Error  from  District  Court,  Garvin  County ; 
F.  B.  Swank,  Judge. 

Action  by  M.  O.  Stanton  against  Lon  L. 
Moore  and  another,  with  Intervention  by 
Charles  M.  Langdon  and  others.  Judgment 
for  plaintiff,  and  defendants  and  interveners 
bring  error.  Affirmed. 

John  A.  McClure,  of  Sulphur,  and  Alvin 
F.  Pyeatt,  of  Pauls  Talley,  for  plaintiffs  In 

error. 

Blanton  &  Andrews,  of  Pauls  Talley,  for 
defendant  in  error. 

Albert  Rennie,  of  Pauls  Valley,  for  inter- 
veners. 

OWEN,  C.  J.  This  was  an  action  on  prom- 
issory notes  and  to  foreclose  a  mortgage  upon 
real  estate,  given  to  secure  the  payment' of 
the  notes.  Defendants  filed  their  answer  ad- 
mitting the  execution  of  the  notes  and  mort- 
gage, and  alleging,  by  way  of  cross-petition, 
that  such  notes  were  executed  as  a  part  of 
the  purchase  price  of  the  real  estate  described 
In  the  mortgage,  but,  for  reasons  mentioned  in 
the  cross-petition,  the  title  conveyed  by  plain- 
tiff was  defective,  and  for  that  reason  defend- 
ants prayed  a  rescission  of  the  contract,  can- 
cellation of  the  deed  from  plaintiff  to  them, 
and  a  cancellation  of  toe  notes  and  mortgage 
sued  upon,  and  demanded  a  trial  of  these  is- 
sues by  a  jury.  The  trial  court  denied  the 
motion  for  a  trial  by  jury.  The  case  was 
tried  by  the  court,  and  judgment  rendered  in 
favor  of  plaintiffs. 

[1]  The  principal  Question  for  determina- 
tion is  the  action  of  the  court  in  denying  the 
trial  by  jury.  Counsel  contend  that  the  action 
was  for  money  Judgment  on  the  promissory 
notes,  and  defendants  were  entitled  to  a  Jury 
trial  under  section  4993,  K.  U  1910,  which 
provides  that  issues  of  fact,  arising  in  an 
action  for  the  recovery  of  money  shall  be 
tried  by  a  Jury. 

When  defendants  admitted  the  execution 
of  the  notes  and  mortgage,  and  by  cross-peti- 
tion set  up  a  defense  and  presented  issues 
Involving  the  application  of  equitable  doc- 
trines, and  prayed  a  rescission  of  the  contract 
and  cancellation  of  the  notes  sued  upon,  af- 
firmative relief  that  only  a  court  of  equity 
(  can  give,  the  issues  of  fact  to  be  tried  did  not 
'  arise  concerning  the  execution  or  amount  due 
on  the  notes.  The  execution  of  the  notes 
having  been  admitted,  and  no  issues  made 
as  to  the  amount  due,  the  money  Judgment 
was  only  Incidental  to  the  Issues  presented 
by  defendants'  cross-petition,  following,  as  a 
matter  of  course,  when  the  equitable  issues 
were  determined  against  defendants,  and  on 
these  equitable  Issues  presented  by  defend- 


ants' cross-petition  the  defendants  were  not 
entitled  to  a  jury  trial.  This  case  is  ruled 
by  the  case  of  Mathews  v.  Snlggs,  182  Pac. 
703,  where  it  was  held: 

"The  character  of  an  action  is  to  be  determin- 
ed by  the  nature  of  the  issues  made  by  the 
pleadings  and  the  rights  and  remedies  of  the 
parties,  and  not  alone  by  the  form  in  which  the 
action  is  brought  or  by  the  prayer  for  relief, 
which,  in  this  respect,  forms  no  material  part 
of  the  pleading." 

Under  the  statute  of  Ohio  issues  of  fact 
arising  in  actions  for  recovery  of  real  proper- 
ty must  be  tried  before  a  Jury ;  but  in  the 
case  of  Gill  v.  Pelkey,  64  Ohio  St  848,  43  N. 
E.  991,  where  the  action  was  brought  for  the 
recovery  of  the  possession  of  land,  and  the 
defendant  by  cross-petition  set  up  an  equita- 
ble cause  of  action  against  plaintiff  constitut- 
ing a  cross-demand,  and  praying  for  affirma- 
tive equitable  relief,  it  was  held  that  such 
defendant  was  not  entitled  to  trial  by  jury. 
In  the  case  of  Fish  v.  Benson,  71  Cal.  428,  12 
Pac.  454,  where  the  action  was  for  ejectment, 
and  the  defendant  by  cross-petition  set  up  a 
defense  and  presented  issues  Involving  appli- 
cation of  equitable  doctrines,  and  sought  re- 
lief obtainable  only  in  a  court  of  equity,  it 
was  held  such  defendant  was  not  entitled  to 
a  trial  by  jury,  although,  in  an  ordinary  ac- 
tion for  ejectment,  he  would  have  been  en- 
titled to  a  Jury  trial  under  the  statute. 

[2]  Defendants  alleged  that  the  deed  to 
plaintiff's  grantors  was  not  delivered  during 
the  lifetime  of  the  original  owner  of  the  land, 
and  contend  that  the  court  erred  In  permitting 
such  grantors  to  testify  concerning  the  de- 
livery by  their  grantor,  who  had  since  depart- 
ed this  life.  Counsel  rely  upon  section  5049, 
Rev.  L.  1910,  which  provides: 

"No  party  to  a  civil  action  shall  be  allowed 
to  testify  in  his  own  behalf,  in  respect  to  any 
transaction  or  communication  had  personally  by 
such  party  with  a  deceased  person,  *  •  *  nor 
shall  the  assignor  of  a  thing  in  action  be  allow- 
ed to  testify  in  behalf  of  such  party  concerning 
any  transaction  or  communication  had  person- 
ally by  such  assignor  with  a  deceased  person  in 
any  such  case." 

[3]  The  witnesses  referred  to  were  not  par- 
ties to  this  action  nor  were  they  assignors  of 
"a  thing  in  action."  "A  thing  In  action"  is  de- 
fined by  section  6789,  Rev.  L.  1910,  as  a  right 
to  recover  money  or  other  personal  property 
by  judicial  proceedings. 

The  judgment  of  the  lower  court  is  af- 
firmed. 

PITCHFORD,  JOHNSON,  and  HIGGINS, 
J  J.,  concur.  BAItJSY,  J.,  concurs  In  the  con- 
clusion.   KANE.  J.,  dissents. 
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HUNTER  v.  HUGHES  et  aL  (No.  10608.) 
(Supreme  Court  of  Oklahoma.   Jan.  6,  1920.) 

(Syllabus  by  the  Court.) 
Appeal  and  ebbob  <S=360— Statutobt  be- 

QUIBEMENT  OF  NOTICE  OF  APPEAL  IS  MAN- 
DATORY. 

Section  5238,  Rev.  Laws  Okl.  1910,  as 
amended  by  Act  March  23, 1917  (Laws  1917,  c. 
219,  §  1),  is  mandatory,  and,  among  other  things, 
provides  that:  "The  party  desiring  to  appeal 
snail  give  notice  in  open  court,  either  at  the 
time  the  judgment  is  rendered,  or  within  ten 
days  thereafter,  of  his  intentions  to  appeal  to 
the  Supreme  Court." 

Error  from  District  Court,  Creek  County; 
M.  L.  Bozarth,  Judge. 

Action  between  Charlotte  Hunter  and  Gor- 
don C.  Hughes  and  others.  Judgment  for  the 
latter,  and  the  former  brings  error.  Dis- 
missed. 

I.  H.  Spears,  of  Tulsa,  for  plaintiff  In 
error. 

Ernest  B.  Hughes,  of  Sapulpa,  for  defend- 
ants In  error. 

OWEN,  C.  J.  On  motion  to  dismiss  It  ap- 
pears there  was  no  notice  given  of  the  inten- 
tion to  appeal,  as  provided  by  chapter  219, 
Sess.  Laws  1917,  repealing  section  6238,  Rev. 
Laws  1910.  That-  portion  of  the  chapter 
providing,  "*  *  •  And  the  party  desir- 
ing to  appeal  shall  give  notice  in  open  court, 
either  at  the  time  of  the  Judgment  Is  ren- 
dered, or  within  ten  days  thereafter,  of  his 
intention  to  appeal  to  the  Supreme  Com  ' 
was  held  to  be  mandatory  in  the  case  of 
Gates  v.  Miles,  169  Pac.  888,  and  under  the 
authority  of  that  case  the  motion  to  dismiss 
must  be  sustained. 

The  motion  Is  therefore  sustained,  and  the 
appeal  dismissed. 

RAINEY,  PITCHFORD,  JOHNSON,  MC- 
NEILL, and  HIGGINS,  JJ.,  concur. 


OKLAHOMA  PORTLAND  CEMENT  CO.  v. 
WINTERS.    (No.  9790.) ' 

(Supreme  Court  of  Oklahoma.   Dec.  23,  1919.) 

(Syllabus  by  the  Court.) 

1.  Appeal  and  xbbob  «=>1097(1)— Opinion 
upon  fobmeb  appeal  constitutes  law  of 

CASE. 

Record  examined,  and  held,  that  this  case 
is  ruled  by  the  law  of  the  case  as  announced 
in  the  fifth  paragraph  of  the  syllabus  of  the 
opinion  rendered  in  the  case  on  a  former  ap- 
peal as  reported  in  164  Pac.  965. 


2.  GUABDIAN  AND  WABD  «=>103— GONFIBlfA.- 
TI0N  OF  QUABDIAN'S  SALE  IN  VIOLATION  OW 
STATUTE  VOID  FOB  WANT  OF  JURISDICTION. 

The  provision  of  the  statutes  (Rev.  Laws 
1910,  §  6384)  which  provides  that  no  sale  of 
lands  of  minors  at  private  guardianship  sale 
shall  be  confirmed  where  the  bid  is  not  90  per 
cent,  of  the  appraised  value,  or  where  there 
has  been  no  appraisement  of  such  lands  within 
a  year  prior  to  the  sale,  is  mandatory,  and  goes 
to  the  jurisdiction  of  the  court  to  make  the 
order  of  confirmation.  Where  an  order  of  con- 
firmation of  such  a  sale  is  made  in  violation 
of  such  provision,  the  order  of  confirmation  is 
void  for  want  of  jurisdiction. 

Error  from  District  Court,  Pontotoc  Coun- 
ty; J.  W.  Bolen,  Judge. 

Action  by  Walter  B.  Winters,  by  his  next 
friend,  against  the  Oklahoma  Portland  Ce- 
ment Company,  a  corporation.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

J.  F.  McKeel,  of  Ada,  for  plaintiff  In  error. 
B.  C.  Wadllngton,  of  Ada,  for  defendant 
in  error. 

KANE,  J.  This  is  the  second  appeal  pros- 
ecuted by  the  plaintiff  In  error  In  this  action. 
The  action  was  commenced  by  the  defendant 
in  error,  plaintiff  below,  for  the  purpose  of 
setting  aside  a  guardian's  deed  upon  the  fol- 
lowing grounds: 

(1)  That  the  guardianship  sale  was  Induced 
by  fraud  and  that  said  sale  was  therefore 
void. 

(2)  That  the  lands  which  the  plaintiff  seeks 
to  recover  by  this  action  were  sold  for  less 
than  90  per  cent  of  the  appraised  value 
thereof,  and  said  deed  Is  therefore  void. 

Upon  a  demurrer  being  sustained  to  the 
petition  upon  the  ground,  among  others, 
that  It  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  the  plaintiff  ap- 
pealed to  the  Supreme  Court,  where  the  rul- 
ing-of  the  trial  court  was  reversed  and  the 
cause  remanded  with  directions  to  overrate 
the  demurrer.  In  that  proceeding  in  error 
the  cause  was  entitled  Winters  v.  Oklahoma 
Portland  Cement  Company,  and  the  opinion 
rendered  therein  is  reported  in  164  Pac.  965. 
In  that  case  the  fourth  and  fifth  paragraphs 
of  the  syllabus  by  the  court  read  as  follows:# 

"After  a  county  court  obtains  jurisdiction  of 
a  guardianship  sale  proceeding,  all  irregulari- 
ties and  defects  between  the  acquirement  of  ju- 
risdiction and  the  order  of  confirmation  are 
cured  by  the  order  of  confirmation,  to  the  ex- 
tent that  the  order  of  confirmation  may  not  be 
collaterally  attacked  on  account  of  such  irreg- 
ularities; but  this  rule  does  not  extend  to  ju- 
risdictional matters. 

"The  provision  of  the  statutes  (Rev.  Laws 
1910,  I  6384)  which  provides  that  no  sale  of 
lands  of  minors  at  private  guardianship  sale 
shall  be  confirmed  where  the  bid  is  not  90  per 
cent,  of  the  appraised  value,  or  where  there 
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has  been  no  appraisement  of  men  land*  within 
a  year  prior  to  the  sale,  is  mandatory,  and  goes 
to  the  Jurisdiction  of  the  court  to  make  the 
order  of  confirmation.  Where  an  order  of  con- 
firmation of  such  a  sale  is  made  in  violation 
of  such  provision,  the  order  of  confirmation  is 
void  for  want  of  jurisdiction." 

On  the  new  trial  which  followed  the  man- 
date of  the  Supreme  Court,  there  was  little 
or  no  evidence  offered  to  sustain  the  para- 
graph of  the  petition  charging  fraud  and  that 
branch  of  the  case  was  abandoned.  On  the 
second  branch  of  the  case  it  was  conclusively 
shown,  by  the  proceedings  had  in  the  coun- 
ty court  and  other  evidence,  that  the  guar- 
dian sale  was  confirmed  notwithstanding  the 
bid  was  not  90  per  cent,  of  the  appraised 
value  of  the  land  involved.  Upon  this  being 
made  to  appear,  the  trial  court,  following 
the  ruling  of  the  Supreme  Court  on  that 
point  on  the  former  appeal,  rendered  Judg- 
ment in  favor  of  the  plaintiff,  to  reverse 
which  this  proceeding  in  error  was  com- 
menced. 

Counsel  for  the  defendant  concedes  that 
the  question  he  now  asks  the  court  to  pass 
upon  Is  the  same  question  passed  upon  by 
this  court  on  the  former  appeal,  saying  In 
his  brief: 

"In  again  presenting  this  case  to  this  court 
we  are  not  unmindful  of  the  fact  that,  when 
this  case  was  on  appeal  before,  this  court  held 
that  if  the  county  court  of  Pontotoc  county  ap- 
proved a  guardianship  sale  in  this  case  for  less 
than  00  per  cent,  of  the  appraised  value  of  the 
property  sold,  that  the  sale  was  void,  and  in 
presenting  this  particular  question  to  the  court 
we  know  we  are  asking  the  court  to  review  its 
former  action." 

Notwithstanding  this  concession,  counsel 
argues  with  more  seal  than  candor,  It  seems 
to  us,  that  the  law  of  the  case  rule  does  not 
apply  because,  he  says — 


no  court  wants  to  follow  a  decision  that  was 
not  based  upon  the  issues  before  it." 

[1]  We  are  unable  to  agree  with  coun- 
sel In  this  contention.  The  demurrer  to  the 
petition  filed  by  the  defendant  squarely 
raised  this  question,  and  whether  the  trial 
court  sustained  the  demurrer  on  that  or 
some  other  ground  is  wholly  Immaterial. 
On  the  former  appeal  this  question  was  dis- 
cussed in  the  briefs  of  counsel  for  both  par- 
ties at  great  length,  and  it  was  passed  upon 
by  the  court  upon  the  theory  that  It  was 
one  of  the  vital  questions  In  the  case,  as  it 
undoubtedly  was.  It  is  too  late  now,  after 
Inviting  the  opinion  of  the  court  on  this 
question,  on  the  former  appeal,  to  say  that 
the  trial  court  did  not  specifically  pass  upon 
it  in  sustaining  the  demurrer  to  the  petition. 

[2]  Moreover,  we  have  examined  the  opin- 
ion of  Commissioner  Johnson  again,  as  we 
did  when  we  approved  it  on  former  appeal, 
and  believe  that  the  ruling  on  the  question 
now  under  consideration  is  correct.  The 
authorities  cited  by  the  learned  commissioner 
are  in  point  and  support  his  ruling  on  this 
question,  and  the  conclusion  reached  is  not 
as  contended  contrary  to  the  decisions  of 
this  court  in  Hathaway  v.  Hoffman,  53  Okl. 
72,  163  Pac.  184;  Baker  v.  Cureton,  49  Okl. 
15,  150  Pac.  1090 ;  Welch  v.  Focht,  171  Pac. 
730,  L.  R.  A.  1918D,  1163 ;  or  any  other  case 
of  this  class.  In  our  Judgment  this  case,  as 
held  by  the  learned  commissioner,  is  governed 
by  the  authorities  cited  by  him  in  support  of 
his  opinion  and  particularly  by  such  cases 
as  Rotb  v.  Union  National  Bank,  58  Okl.  604, 
160  Pac.  505.  and  Mobbs  v.  Millard,  106  Ark. 
563,  153  8.  W.  821.  We  think  the  case  of 
Roth  v.  Union  National  Bank,  supra,  Is  pre- 
cisely In  point  in  principal. 

As  the  opinion  prepared  by  the  learned, 
commissioner  carefully  and  satisfactorily 
distinguishes  Hathaway  v.  Hoffman,  Baker 
v.  Cureton,  and  other  cases  of  this  class  re- 


"In  this  case  the  validity  of  a  sale  which  did  ,  lied  upon  by  counsel  for  defendant  from  the 
not  comply  with  the  90  per  cent  statute  was  1  ca^e  at  bar,  and  the  other  cases  by  which 
not  before  the  court  on  the  former  appeal.  I  ,t  te  n0  f,jrther  discussion  of  these 

The  sole  question  appealed  from  before  was  I         .  necessarv 
whether  or  not  the  plaintiff  must  tender  back  to  .    ^„  „rf  „fofQ/,  „,» 

the  defendant  the  price  paid  for  the  property  the  reasons  stated   the  judgment  of 

when  he  sought  to  avoid  the  sale  on  the  ground  |  tte  C0T,rt  below  18  affirmed, 
of  fraud.    An;  decision  of  any  other  question, . 

such  as  the  validity  of  the  90  per  cent,  stat- '  OWEN,  C.  J.,  and  JOHNSON,  PITCH- 
nte,  was  obiter  dictum  pure  and  simple,  and  .  FORD,  HIQGINS,  and  BAILEY.  JJ.,  concur. 
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NATIONAL  LUMBER  St  MFG.  CO.  v.  BL- 
EED.  (No.  7481.) 

(Supreme  Court  of  Oklahoma.  Dec.  28,  1919.) 

(Byttabu*  iy  the  Court.) 

Appeal  and  ebbob  <8=>1001  (1)— Vekdict  not 
disturbed  when  supported  by  evidence 
in  absence  of  prejudicial  error. 
In  a  civil  action,  triable  to  the  jury,  where 
there  is  competent  evidence  reasonably  tending 
to  support  the  verdict  of  the  jury,  and  no  prej- 
udicial errors  of  law  are  shown  in  the  instruc- 
tions of  the  court,  or  its  ruling  on  law  ques- 
tions presented  during  the  trial,  the  verdict 
and-  finding  of  the  jury  will  not  be  disturbed 
on  appeal. 

Error  from  District  Court,  Atoka  County; 
Robt.  M.  Rainey,  Judge. 

Action  by  Roland  M.  Elred  against  the 
National  Lumber  &  Manufacturing  Company. 
Verdict  for  plaintiff,  motion  for  new  trial 
denied,  and  judgment  entered  on  the  verdict, 
and  defendant  brings  error.  Affirmed. 

J.  G.  Ralls  and  J.  M.  Humphreys,  both  of 
Atoka,  for  plaintiff  in  error. 

Linebaugh  &  Plnsen,  of  Atoka,  for  defend- 
ant in  error. 


JOHNSON,  J.  Roland  M.  Elred,  as  plain- 
tiff, commenced  this  action  in  the  court  be- 
low against  the  National  Lumber  &  Manu- 
facturing Company,  a  corporation,  as  de- 
fendant, to  recover  a  money  judgment  The 
essential  allegations  of  the  plaintiff's  peti- 
tion were  as  follows: 

First.  That  between  the  18th  day  of  De- 
cember, 1911,  and  the  13th  day  of  February, 
1912,  the  plaintiff  furnished  to  the  defendant 
company  at  Its  special  instance  and  request 
the  sum  of  $2,365.75,  in  cash,  which  said  sum 
of  money  was  received  and  used  by  the  de- 
fendant company.  That  said  money  was  fur- 
nished under  a  partly  written  and  partly 
verbal  agreement,  entered  into  with  the 
plaintiff  by  the  defendant,  acting  by  and 
through  its  then  president,  Wm.  Bassett,  Its 
then  secretary,  J.  M.  Humphreys,  and  cer- 
tain members  of  Its  board  of  directors,  all 
of  whose  names  are  at  this  time  unknown  to 
the  plaintiff,  and  that  said  money  was  fur- 
nished to  the  defendant  company  as  credits 
on  Its  account  In  the  American  National  Bank 
of  Atoka,  Okl.,  In  which  banking  institution 
the  defendant  company  was  at  said  time  doing 
a  portion  of  its  banking  business,  the  items 
of  said  account  not  being  now  known  to  nor 
In  the  possession  of  your  plaintiff,  but  being 
well  known  to  the  defendants. 

Second.  That  by  reason  of  the  premises, 
the  defendant  company  became  and  is  liable 
and  bound  to  pay  to  this  plaintiff  the  said 
sum  of  $2,355.75,  so  furnished  to  the  de- 


fendant company,  and  used  by  It,  with  in- 
terest thereon  at  the  rate  of  0  per  cent  per 
annum  from  the  date  said  money  was  fur- 
nished to  the  defendant  company  until  same 
was  repaid. 

Third.  That  the  defendant  company  has 
failed,  neglected,  and  refused  to  repay  to 
plaintiff  said  sum  of  money  so  furnished 
to  it  by  the  plaintiff,  though  requested  and 
demanded  so  to  do. 

The  defendant  answered:   (1)  A  general 
denial;   (2)  a  special  denial  that  the  sum 
of  money  used  by  the  plaintiff  was  ever 
loaned  to  defendant,  alleging  that  If  the 
plaintiff  furnished  the  same  it  was  used 
for  his  own  benefit,  and  was  a  part  of  the 
consideration  for  the  sale  of  the  defendant 
company's  plant  to  the  plaintiff,  and  in  per- 
suance  of  an  offer  of  the  plaintiff  made  on 
the  16th  day  of  December,  1911,  to  take  over 
the  plant  of  the  defendant  company  ,  and  to 
run  the  same  for  a  period  of  three  months, 
during  which  time  the  plaintiff  was  to  fur- 
nish the  money  to  run  the  plant,  and  'that 
the  raw  material  and  finished  products  on 
hand  were  to  stand  good  for  the  money  ad- 
vanced, and  that  the  plaintiff  was  to  hold 
the  defendant  harmless,  and  that  the  money 
furnished  by  the  plaintiff  was  a  part  of  the 
consideration  for  the  sale  of  the  majority 
stock  of  the  said  company;  (3)  that  under 
said  agreement  so  made  the  plaintiff  pur- 
chased from  the  directors  of  said  company  of 
the  par  value  of  $25  per  share,  the  majority 
being  251  shares  of  the  capital  stock  of  said 
company  at  an  agreed  price  and  of  the  es- 
timated value  of  $6,275,  and  that  the  plain- 
tiff agreed  that  the  sums  furnished  and  so 
advanced  by  him  was  for  the  purpose  of  test- 
ing said  plant  end  that  at  the  end  of  three 
months,  if  It  were  shown  that  said  plant  was 
running  at  a  loss,  that  he  should  have  the 
privilege  of  stopping  the  plant,  but  that  he 
would  at  all  times  hold  said  company  harm- 
less of  all  loss,  the  loss,  If  any,  to  be  borne 
by  him,  and  that  out  of  the  proceeds  of  the 
sale  of  said  products  he  was  to  further  re- 
ceive a  salary  of  $100  per  month ;  that  such 
offer  of  the  plaintiff  was  accepted  by  the  de- 
fendant through  its  board  of  directors  with 
the  distinct  understanding  that  he  was  to 
advance  all  moneys  and  to  take  over  all  the 
raw  and  finished  products  to  pay  himself  for 
the  money  so  advanced,  and  the  defendant 
alleges  that  the  plaintiff  did  ship  a  great 
number  of  carloads  of  bols  d'arc  wagon 
felloes  and  other  materials  In  the  sum  of 
about  $6,000,  and  the  defendant  further  al- 
leges that  It  has  always  stood  ready  to  de- 
liver to  the  plaintiff  said  shares  of  stock 
upon  the  payment  by  him  of  the  sum  agreed 
upon,  but  that  the  plaintiff  has  failed  to 
pay  such  sum  as  agreed,  and  now  tenders 
to  the  plaintiff  said  shares  of  capital  stock, 
and  prays  that  plaintiff  take  nothing  by  his 


<g=»For  other  cases  see  same  topic  and  KEY-NUMBER  Id  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


Okl.) 


NATIONAL  LUMBER  &  MFG.  00.  v.  ELRED 
P.) 


471 


suit  and  that  the  defendant  recover  from  the 
plaintiff  the  sum  of  $6,275,  and  for  an  ac- 
counting and  for  judgment  for  the  further 
sum  of  $5,000,  making  In  the  aggregate 
$11,275. 

The  plaintiff  by  permission  of  the  court 
filed  at  the  commencement  of  the  trial '  a 
reply,  consisting  of  a  general  denial.  The 
cause  was  submitted  to  the  Jury,  and  a  ver- 
dict was  rendered  in  favor  of  the  plaintiff 
for  $2,100.  The  defendant  filed  a  timely 
motion  for  new  trial,  which  was  overruled 
by  the  court,  and  the  court  rendered  a  judg- 
ment for  plaintiff  upon  the  verdict  of  the 
Jury,  to  reverse  which  this  proceeding  In  er- 
ror was  regularly  commenced. 

The  defendant's  assignments  of  error  are: 
(1)  The  court  erred  in  overruling  the  plain- 
tiff In  error's  demurrer  to  the  defendant 
In  error's  petition;  (2)  the  verdict  of  the  jury 
Is  not  sustained  with  sufficient  evidence; 
.  (?)  the  verdict  is  contrary  to  law ;  (4)  errors 
of  law  occurring  at  the  trial  and  excepted 
to;  (6)  the  verdict  of  the  Jury  is  excessive; 
(6)  the  amount  assessed  by  the  Jury  Is  not 
supported  by  the  evidence;  (7)  the  court  er- 
red In  permitting  the  plaintiff  to  amend  his 
petition  after  the  evidence  had  been  Intro- 
duced and  each  party  had  closed  his  evi- 
dence;  (8)  the  Jury  ignored  and  failed  to 
consider  the  charge  of  the  court;  (8)  court 
erred  in  refusing  to  give  requested  instruc- 
tions from  1  to  8,  Inclusive;  (10)  the  court 
erred  In  refusing  to  instruct  the  jury  upon 
the  theory  of  the  plaintiff  in  error  that  the 
plaintiff  below  had  purchased  the  company's 
plant ;  (11)  the  court  erred  in  refusing  to  re- 
quire plaintiff  to  account  for  the  moneys 
claimed  to  be  advanced  and  for  material 
sold;   (12)  erred  in  overruling  defendant's 
motion  for  a  new  trial. 

Counsel  for  the  plaintiff  in  error  devote 
the  greater  portion  of  their  argument  In 
their  brief  to  the  discussion  of  what  they 
denominate  errors  of  law  occurring  at  the 
trial,  the  first  contention  being  that  the  court 
should  have  sustained  their  motion  to  strike 
the  first  amended  petition  of  plaintiff  from 
the  files;  (2)  that  the  court  should  have  sus- 
tained die  demurrer  to  the  plaintiff's  first 
amended  petition ;  (3)  the  court  should  have 
granted  a  new  trial  for  the  reasons  specifi- 
cally set  out  in  the  various  assignments  of 
error;  (4,6)  the  court  should  not  have  per- 
mitted the  plaintiff  to  file  a  reply  after  the 
jury  had  been  sworn  to  try  the  case  and 
should  have  sustained  the  motion  of  defend- 
ant for  judgment  on  the  pleadings;  (6)  the 
error  of  the  court  in  admitting  in  evidence 
plaintiff's  exhibit  No.  1;  (7)  court  should 
not  have  permitted  the  witness  to  be  led; 
(8)  the  court  should  have  stricken  from  the 
consideration  of  the  jury  the  written  propo- 
sition between  the  plaintiff  and  four  direc- 
tors of  the  defendant;  (9)  the  court  should 
have  required  the  plaintiff  to  answer  as  to 


whether  or  not  he  was  dealing  with  ,  him- 
self; (10)  the  court  should  not  have  sus- 
tained the  objection  of  the  plaintiff  to  the 
defendant's  own  evidence  while  testifying  on 
cross-examination;  (11)  the  court  should 
have  overruled  the  objection  made  by  the 
plaintiff  in  error  as  to  evidence  offered  by 
the  plaintiff. 

Propositions  12,  18,  15,  16,  17,  18,  19,  20, 
21,  22,  23,  24,  28,  all  go  to  the  question  of 
the  admission  or  rejection  of  testimony. 
Propositions  28,  29,  30,  and  31  all  go  to  the 
question  of  requested  Instructions  of  the 
plaintiff  In  error  that  were  refused  by  the 
court,  or  to  Instructions  given  by  the  court 
to  the  Jury  over  the  objections  of  the  plain- 
tiff In  error. 

We  think  that  the  plaintiff's  amended  pe- 
tition stated  a  cause  of  action  against  defend- 
ant; that  the  defendant's  answer  stated  an 
affirmative  defense  to  the  plaintiff's  cause 
of  action.  The  trial  court  was  of  the  same 
opinion,  and  the  record  discloses  that  in  the 
trial  of  the  cause  the  court  exhibited  great 
patience,  and  extended  to  the  respective  par- 
ties great  latitude  in  the  introduction  of  tes- 
timony tending  to  sustain  the  respective 
contentions  of  the  parties,  and  In  his  instruc- 
tions to  the  Jury  stated  quite  clearly  the 
issues  made  by  the  pleadings  of  the  parties 
and  the  evidence  offered  upon  the  trial,  in- 
somuch so  that,  In  our  opinion,  the  jury  was 
in  no  way  misled,  and  could  not  have  failed 
to  understand  the  issues  involved.  Likewise 
the  trial  court,  in  his  instructions  to  the 
jury,  clearly  and  concisely  defined  the  law 
applicable  to  the  issues  in  the  case.  The 
.evidence  was  more  or  less  conflicting,  but 
the  evidence  of  the  plaintiff  tended  strongly 
to  support  the  allegations  of  his  petition  that 
the  contract  with  the  defendant  was  as  al- 
leged in  the  petition  of  the  plaintiff.  His 
testimony  and  that  of  the  cashier  of  the  bank 
and  the  records  thereof  were  dearly  to  the 
effect  that  he,  under  his  contract  of  employ- 
ment, deposited  in  the  bank  to  the  credit 
of  the  defendant  the  sum  of  $2,355.75,°  and 
that  the  same  was  paid  out  of  the  account 
of  the  defendant  on  its  checks,  and  the  plain- 
tiff testified  that  of  such  sum,  as  well  as  all 
sums  received  by  him  as  the  proceeds  of  the 
sale  of  the  products  of  the  defendant  com- 
pany, were  used  by  the  defendant,  except 
the  sum  of  $200,  that  the  plaintiff  received 
as  salary. 

The  testimony  of  the  defendant  on  the  is- 
sue of  the  nature  and  character  of  the  con- 
tract between  the  parties  more  or  less  contra- 
dicted the  testimony  of  the  plaintiff. 

It  is  a  well-settled  rule  of  this  court  that 
in  a  civil  action  triable  to  the  Jury,  where 
there  is  competent  evidence  reasonably  tend- 
ing to  support  the  verdict  of  the  Jury,  and  no 
prejudicial  errors  of  law  are  shown  in  the 
instructions  of  the  court  or  its  ruling  on  law 
questions  presented  during  the  trial,  the 
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verdict  and  finding  of  the  Jury  will  not  be 
disturbed  on  appeal.  McCoy  v.  Wosika,  180 
Pac.  867;  Dickenson  v.  Perry,  181  Pac.  504; 
Tulsa  Hospital  Ass'n      Juby,  175  Pac.  519. 

Upon  an  examination  of  the  entire  record, 
no  reversible  error  being  apparent,  the  Judg- 
ment of  the  trial  court  Is  affirmed. 

PITCHFORD,  McNBILL,  HIGGINS,  and 
BAILEY,  JJ.,  concur. 


SEIFFERT  et  al.  v.  JONES  et  al. 
(No.  10160.) 

(Supreme  Court  of  Oklahoma.   Not.  18,  1919.) 

(Syllabut  by  the  Court.) 

1.  Statutes  <fc»255— Act  of  Congress  be- 
comes EFFECTIVE  ON  APPROVAL  UNLESS  POST- 
PONED BY  TERMS. 

An  act  of  Congress  takes  effect  on  the  date 
of  its  approval  by  the  Executive,  unless  its 
operation  is  postponed  by  its  own  terms. 

2.  Statutes  <8=»255— Act  of  Congress  effec- 
tive ON  ITS  approval  subject  to  express 

OB  IMPLIED  POSTPONEMENT  OF  SECTIONS. 

When  an  act  of  Congress  contains  certain 
-provisions  that  are  postponed  to  take  effect  at 
a  future  date,  and  there  is  no  implication  or  ex- 
pression therein  that  the  act  itself  should  be 
postponed,  it  will  be  held  the  act  itself  takes 
effect  on  the  date  of  approval,  and  only  the 
sections  postponed  to  take  effect  will  be  those 
where  the  postponement  is  expressed  therein,  or 
is  to  be  implied  therefrom. 

3.  Indians  ®=»15(1)— Sections  of  act  re- 
stricting: ALIENATION  OF  ALLOTMENTS  CON- 
STRUED AS  INDEPENDENT. 

As  to  the  Five  Civilized  Tribes,  section  1 
of  the  act  of  May  27,  1908,  fixes  the  status  of 
allotments  as  regards  restriction  on  alienation 
during  the  lifetime  of  the  allottee,  and  section  9 
fixes  the  status  of  allotted  land  as  regards  re- 
striction on  alienation,  after  the  death  of  the 
allottee;  each  refers  to  separate  and  distinct 
subject-matters,  and  neither  is  interdependent 
upon  the  other. 

4.  Statutes  <$=255— Time  when  pbovision 
of  act  of  Congress  restraining  aliena- 
tion of  allotment  takes  effect. 

Section  9  of  the  act  of  May  27,  1908,  fixes 
the  restrictions  on  alienation  of  allotted  land 
of  the  Five  Civilized  Tribes,  after  the  death  of 
the  allottee,  and  there  being  no  expression  or 
inference  in  the  section  or  act  that  it  was  the 
intent  of  Congress  to  postpone  the  time  when 
said  section  should  take  effect,  therefore  said 
section  became  effective  May  27, 1908. 

Appeal  from  District  Court,  Jefferson 
County;  Cham  Jones,  Judge. 

Action  by  Eastman  Jones,  a  minor,  by 
Oscar  Leflore,  his  guardian,  and  Alice 
Leflore  against  H.  O.  Selffert  and  others. 


Judgment  for  plaintiffs,  and  defendants  ap- 
peal. Reversed  and  remanded,  with  instruc- 
tions to  dismiss  the  petition  and  to  render 
Judgment  for  defendants. 

W.  Y.  Dllley,  of  Waurika,  and  0.  S.  Arnold, 
of  Enid,  for  plaintiffs  in  error. 

Hatchett  &  Semple,  and  Utterback  &  Mac- 
donald,  all  of  Durant,  for  defendants  in  er- 
ror. 

McNEILL,  J.  This  action  arose  by  East- 
man Jones,  a  minor,  through  his  legal  guard- 
ian, Oscar  Leflore,  and  Alice  Leflore  bring- 
ing suit  to  quiet  title  to  an  undivided  one- 
half  interest  In  160  acres  of  land  In  Jefferson 
county.  The  case  was  tried  upon  an  agreed 
statement  of  facts.  It  was  agreed  the  land 
In  question  was  patented  to  Isa  belle  Hopark- 
entubbi,  a  full-blood  Choctaw,  who  died  April 
24,  1908,  In  Atoka  County;  that  her  sole 
heirs  at  law  were  Rodgers  Jones,  her  hus- 
band, and  Eastman  Jones,  a  minor,  both  of 
whom  are  enrolled  as  full  bloods;  and  that 
each  inherited  an  undivided  one-half  interest 
In  said  premises. 

On  July  23,  1908,  in  the  county  court  of 
Atoka  county,  D.  N.  Robb,  who  was  the  duly 
appointed  guardian  of  Eastman  Jones,  filed 
a  petition  to  sell  the  land  in  question,  and 
on  said  date  an  order  of  sale  was  obtained. 
Thereafter,  on  August  19,  1908,  a  sale  was 
had,  and  the  same  confirmed  by  the  county 
court  on  September  7,  1908.  On  September 
10,  1908,  a  guardian's  deed  was  executed. 
The  sale  was  regular  in  every  respect,  and 
there  Is  no  charge  of  fraud.  Both  parties 
agree  that  tbe  only  Issue  involved  Is:  Was 
section  9  of  the  act  of  May  27,  1908  (Act  May 
27,  1908,  c  199,  35  Stat.  312)  effective  on  the 
23d  day  of  July,  1908,  or,  In  other  words, 
did  section  9  of  the  act  of  May  27,  1908,  be- 
come effective  at  the  time  of  the  passage  of 
the  act,  or  not  until  60  days  thereafter,  to 
wit,  July  27,  1908?  From  a  Judgment  in  fa- 
vor of  plaintiffs,  defendants  appealed. 

[1,2]  The  general  rule  la  that  an  act  of 
Congress  becomes  a  law  at  the  date  of  the 
President's  approval  of  the  bill.  Matthews 
v.  Zane,  7  Wheat.  164,  5  L.  Ed.  425 ;  Gardner 
v.  Barney,  6  Wall.  499,  18  L.  Ed.  890;  La- 
peyre  v.  U.  S.,  17  Wall.  191,  21  L.  Ed.  608  ; 
Robertson  v.  Bradbury,  132  U.  8.  481,  10 
Sup.  Ct.  158,  33  L.  Ed.  405. 

In  the  case  of  Robertson  v.  Bradbury,  132 
U.  S.  491,  10  Sup.  Ct.  158,  33  L  Ed.  405,  the 
court,  discussing  tbe  question,  used  the  fol- 
lowing language: 

"The  law  itself  went  into  immediate  effect,  al- 
though, it  is  true,  various  provisions  of  it  con- 
tained in  other  sections  were  postponed,  to  take 
effect,  some  on  the  1st  of  July  and  some  on 
the  1st  of  May.  But  where  such  postponement 
was  intended,  it  was  expressed,  and  only  re- 
ferred to  the  parts  that  were  so  postponed.  It 
did  not  affect  the  section  in  question." 


£=>For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indezsa 
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In  the  case  of  U.  S.  Chong  Sam  (D.  0.) 
47  Fed.  878,  the  court  had  under  considera- 
tion the  construction  of  an  act  of  Congress 
(Act  Sept.  13,  1888,  c.  1015,  25  Stat.  476), 
amending  the  Chinese  Exclusion  Act  Sec- 
tion 1  was  as  follows: 

"Be  it  enacted  by  the  Senate  and  House  of 
Representatives  of  the  United  States  of  America 
in  Congress  assembled,  that  from  and  after  the 
date  of  the  exchange  of  ratifications  of  the 
pending  treaty  between  the  United  States  of 
America  and  his  imperial  majesty  the  Emperor 
of  China,  signed  on  the  twelfth  day  of  March, 
Anno  Domini  eighteen  hundred  and  eighty-eight, 
it  shall  be  unlawful  for  any  Chinese  person, 
whether  a  subject  of  China  or  of  any  other  pow- 
er, to  enter  the  United  States,  except  as  here- 
inafter provided." 

The  court  passing  on  the  question  stated 
as  follows: 

"It  is  well  settled  that  a  statute  takes  ef- 
fect on  the  day  of  its  approval  by  the  Executive, 
and  includes  that  day,  unless  its  operation  is 
postponed  by  its  own  terms.  [Citations.]  The 
phraseology  of  section  13  tbe  express  language 
of  section  5,  and  the  absence  of  implication,  as 
well  as  reason,  to  the  contrary,  require  section 
13  to  be  held  as  in  force  from  the  passage  of 
the  act.  The  contingency  which  postpones  other 
sections  does  not  affect  it." 

Other  cases  supporting  this  principle  are 
Osborn  v.  Charlevoix  Circuit  Judge,  114 
Mich.  655,  72  N.  W.  982,  and  State  ex  rel. 
Rhodes  v.  Indiana  Board  of  Pharmacy,  155 
Ind.  414,  58  N.  E.  531. 

[3,  4]  The  question  then  presented  Is,  Does 
the  provision  in  section  1,  which  postpones 
said  section  1  from  becoming  effective  for 
60  days,  also  refer  to  and  postpone  section  0 
for  a  like  period  of  time?  There  is  no  ex- 
pression in  section  9,  which  could  be  con- 
strued to  imply  that  it  was  the  intention  of 
Congress  that  section  9  should  not  become 
effective  until  60  days  after  approval.  If 
section  1  and  section  9  both  cover  the  same 
subject-matter,  and  both  sections  are  re- 
lated, and  one  depends  upon  tbe  other,  then 
the  postponement  of  one  section  might  post- 
pone the  other,  or  the  Intention  to  defer  the 
other  might  be  presumed.  But,  on  the  other 
hand,  if  the  sections  relate  to  different  sub- 
ject-matters, and  are  not  related,  nor  one  de- 
pendent upon  the  other,  then  the  postpone- 
ment of  one  section  would  not  postpone  the 
other,  unless  so  expressed  in  the  act.  This 
court  has  practically  settled  this  question 
In  the  case  of  Cbupco  v.  Chapman,  170  Pac. 
259,  264,  wherein  tbe  court,  speaking  through 
Mr.  Justice  Ralney,  said: 

"It  will  be  noted  that  section  1  fixes  the 
status  of  allotted  lands  as  regards  the  restric- 
tions on  alienation  during  the  lifetime  of  the 
allottee,  and  that  section  9  fixes  the  status  of 
allotted  lands  as  regards  restrictions  after  the 
death  of  the  allottee." 

The  position  taken  that  the  sections  refer 
to  different  subject-matters  is  also  supported 


by  the  different  decisions  of  this  and  the 
United  State  courts  upon  the  question.  ,  An 
examination  of  the  different  treaties  and 
agreements  discloses  the  fact  that  the  re- 
striction on  alienation  of  allotments  of  liv- 
ing Indians  has  always  been  treated  sepa- 
rately from  the  restriction  on  alienation  of 
lands  after  the  death  of  the  allottee.  This 
distinction  has  been  recognized  in  the  fol- 
lowing cases:  McCosar  v.  Chapman,  157  Pac. 
1059  (Creek  Agreement) ;  Skelton  v.  Dill,  235 
U.  S.  206,  35  Sup.  Ct.  60,  59  L.  Ed.  198 
(Creek  Agreement) ;  Mullen  v.  U.  S.,  224  U. 
S.  448,  32  Sup.  Ct  494,  56  I*  Ed.  834  (Choc- 
taw-Chickasaw Agreement);  Smith  v.  Sump- 
sey,  166  Pac.  1094  .  (Seminole  Agreement); 
Chupco  v.  Chapman,  170  Pac.  259  (Act  of  May 
27,  1908). 

Is  It  not  reasonable  to  presume,  from  the 
fact  that  Congress  had  always  dealt  sepa- 
rately with  the  restrictions  on  alienation  of 
lands  allotted  to  living  Indians  from  the  re- 
strictions on  alienation,  after  the  death  of 
the  allottee,  they  Intended  to  continue  to  rec- 
ognize such  distinction  in  the  passage  of  the 
act  of  May  27,  1908,  unless  they  have  ex- 
pressed some  Intention  to  the  contrary? 
Therefore,  if  section  9  deals  solely  with  the 
subject  of  the  restriction  on  alienation  of 
lands  after  the  death  of  the  allottee,  and 
there  is  no  expression  in  the  section  or  act 
which  in  any  way  can  be  construed  to  post- 
pone the  section  from  becoming  effective  at 
the  time  of  its  approval,  it  must  be  presumed 
that  Congress  Intended  said  section  to  be- 
come effective  Immediately  upon  Its  approval. 

It  was  suggested  in  the  oral  argument 
that  it  would  be  useless  to  put  section  9  In 
effect  Immediately  unless  section  3  of  the  act 
was  also  effective  immediately.  Section  8 
provides  that  the  enrollment  records  shall 
be  conclusive  evidence  as  to  blood  and  age 
of  tbe  allottee.  We  know  of  no  decision  that 
has  held  that  section  3  did  not  go  Into  effect 
immediately  after  tbe  passage  of  the  enact- 
ment. 

This  court  has  in  several  Instances  stated 
that,  in  construing  sections  1,  3,  and  6,  all 
of  said  sections  should  be  taken  together  in 
construing  said  sections,  but  In  no  case  Is 
our  attention  called  to  a  decision  passing  on 
the  question  of  when  section  3  became  effec- 
tive. In  construing  section  9,  It  should  be 
considered  in  connection  with  all  the  other 
sections  to  determine  the  intention  of  Con- 
gress. There  is  nothing  in  any  of  'he  sec- 
tions from  which  it  can  be  Inferred  that 
section  3,  nor  section  9,  should  not  be  effec- 
tive immediately  after  its  approval.  While 
it  is  not  necessary  for  us  to  determine  when 
section  3  became  effective,  it  is  sufficient  to 
say  there  is  no  expression,  either  in  the  act 
or  in  section  9,  nor  reason  given,  why  said 
section  should  not  be  in  force  immediately 
after  approval.  Congress  has  seen  fit  to  use 
no  words  nor  give  any  expression  that  could 
be  construed  to  mean  that  it  intended  to 
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postpone  the  time  when  said  section  should 
become  effective.  It  will  therefore  be  pre- 
sumed they  intended  the  general  law  on 
said  subject  was  applicable  and  should  ap- 
ply. 

This  being  an  equitable  action,  there  being 
no  question  of  fact  to  be  determined,  but 
simply  a  question  of  law,  the  trial  court  hav- 
ing failed  to  render  the  proper  Judgment, 
this  court  may  on  appeal  render  the  Judg- 
ment the  trial  court  should  have  rendered. 

For  the  reasons  stated  the  case  is  reversed 
and  remanded,  with  Instructions  to  dismiss 
plaintiff's  petition  and  render  judgment  for 
the  defendants. 

OWEN,  C.  J.,  and  PITCHFORD,  HIG- 
GINS,  and  BAILEY,  JX,  concur. 


WILKIN  v.  BOARD  OF  COM'RS  OF  OKLA- 
HOMA COUNTY  et  aL   (No.  9423.) 

(Supreme  Court  of  Oklahoma.    Oct.  14,  1919. 
Rehearing  Denied  Jan.  13,  1920.) 

(SyUabut  ly  the  Court.) 

1.  Annuities   <8=>1  —  Meaning   of  term 

STATED. 

An  "annuity"  is  a  yearly  payment  of  a  cer- 
tain sum  of  money  granted  to  another  in  fee, 
for  life  or  for  years,  and  chargeable  only  on 
the  person  of  the  grantor.  But  the  term  is 
often  used  in  a  broader  sense  as  designating  a 
fixed  sum,  granted  or  bequeathed,  payable  pe- 
riodically but  not  necessarily  annually. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Annuity.] 

2.  Taxation  <s=>77,  98— Installment  certif- 
icate issued  by  insurance  company  held 
subject  to  taxation  as  an  "annuity"; 
situs  of  annuity  obligation  follows  an- 
nuitant's domicile  fob  taxation  purpos- 
ES. 

By  'the  terms  of  an  installment  certificate 
issued  by  the  New  York  Life  Insurance  Com- 
pany in  exchange  for  a  policy,  which  had  be- 
come a  valid  claim  by  the  death  of  the  insured, 
the  company  obligated  itself  to  pay  the  benefi- 
ciary, a  resident  of  the  state  of  Oklahoma, 
certain  semiannual  payments  for  a  stated  pe- 
riod, and  thereafter,  on  a  date  certain,  a  final 
payment  of  a  specified  sum.  Held,  that  said 
certificate  was  subject  to  taxation  as  an  annu- 
ity under  the  laws  of  the  state  of  Oklahoma; 
(2)  that  for  purposes  of  taxation  the  situs  of 
the  obligation  thus  created  follows  the  domi- 
cile of  the  annuitant. 

3.  Taxation  €=>347— Property  taxable  ad 
valorem  must  be  assessed  at  fair  cash 

VALUE. 

Section  8,  art.  10,  Williams'  Constitution, 
provides  that  "all  property  which  may  be  taxed 
ad  valorem  shall  be  assessed  for  taxation  at 
its  fair  cash  value,  estimated  at  the  price  it 
would  bring  at  a  fair  voluntary  sale.  *   *  *  " 


4.  Taxation  «=>347  —  Faib  cash  value  of 
insurance  installment  certificate  prop- 
erly determined  on  a  basis  of  an  eight 
per  cent.  discount. 
Record  examined,  and  held,  that  the  pre- 
vailing discount  of  8  per  cent  is  an  equitable 
basis  for  ascertaining  the  fair  cash  value  of 
the  certificates  herein  involved. 

Error  from  County  Court,  Oklahoma  Coun- 
ty; William  H.  Zwick,  Judge. 

Assessment  proceedings  by  the  Board  of 
Commissioners  of  Oklahoma  County  and  oth- 
ers against  J.  L.  Wilkin,  guardian  of  the 
estate  of  Luther  Jones,  a  minor,  and  anoth- 
er. Judgment  for  the  plaintiffs,  and  de- 
fendants bring  error.  Modified  and  affirmed. 

W.  F.  Wilson,  of  Oklahoma  City,  for  plain- 
tiffs in  error. 

H.  B.  Hopps,  of  Oklahoma  City,  and  Rollln 
E.  Glsh,  of  Tulsa,  for  defendants  in  error. 

KANE,  J.  This  is  an  appeal  from  the  ac- 
tion of  the  county  court  of  Oklahoma  county 
in  an  appeal  taken  from  a  certain  proceeding 
had  before  the  county  treasurer  at  the  in- 
stance and  upon  the  application  of  the  tax 
auditor  of  said  county. 

It  seems  that  In  the  year  1911  the  father 
of  the  appellant  Luther  Jones  died,  leaving 
two  policies  of  Insurance  in  the  New  York  Life 
Insurance  Company,  in  which  the  appellant 
was  named  as  beneficiary.  The  guardian  of 
the  appellant,  who  at  the  date  of  the  death 
of  his  father  was  a  minor,  surrendered  the 
policies  and  received  from  the  company  two 
installment  certificates  identical  in  form,  ex- 
cept as  to  their  number  and  the  number  of 
the  policy  upon  which  each  certificate  was 
issued.  One  of  these  certificates  which  will 
serve  as  a  model  for  both  reads  as  follows: 

"The  New  York  Life  Insurance  Company. 
"Installment  Certificate  No.  152. 

'The  New  York  Life  Insurance  Company,  in 
accordance  with  the  provisions  of  policy  No. 
3446878,  issued  by  said  company  on  the  life  of 
Charles  O.  Jones,  of  Oklahoma  City,  Oklahoma, 
which  policy  has  become  a  claim  by  the  death 
of  said  Charles  G.  Jones,  and  is  surrendered  to 
said  company  in  exchange  for  this  certificate, 

"Agrees  to  pay  to  Luther  Jones,  son  of  said 
Charles  G.  Jones,  deceased,  at  the  home  office 
of  said  company,  in  the  city  of  New  York, 

"First,  forty  semiannual  payments  of  one 
hundred  twenty-five  dollars  each,  the  first  pay- 
ment to  be  made  May  fourth,  nineteen  hundred 
and  eleven,  and  the  subsequent  payments  semi- 
annually thereafter,  one  on  each  November 
fourth  and  May  fourth  thereafter,  until  forty 
semiannual  payments  in  all  shall  have  been 
made,  and, 

"Second,  a  final  payment  of  five  thousand 
dollars  on  May  fourth,  nineteen  hundred  and 
thirty-one. 

"If  said  Luther  Jones  shall  die  before  all 
the  payments  hereinabove  specified  shall  have 
been  made,  the  balance  of  said  payments  shall 
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be  discounted  at  the  rate  of  three  per  cent,  in- 
terest, compoonded  semiannually,  and  paid  in 
one  sum  to  the  executor  or  administrator  of 
said  Luther  Jones. 

"This  certificate  shall  cease  and  determine 
upon  the  payment  of  the  final  payment  afore- 
said, and  shall  be  surrendered  to  said  com- 
pany. 

"In  -witness  whereof,  the  New  York  Life  In- 
surance Company  has  caused  this  certificate  to 
be  signed  by  its  vice  president  and  secretary, 
countersigned  by  its  registrar,  and  delivered 
this  fourth  day  of  May,  one  thousand  nine 
hundred  and  eleven." 

The  questions  Involved  in  this  appeal  are: 
(1)  Are  these  installment  certificates  taxable 
under  the  laws  of  this  state;  and  (2)  if  taxa- 
ble, what  Is  their  true  valuation  for  purposes 
of  taxation?  The  trial  court  held  that  the 
certificates  were  taxable  and  found  their  val- 
uation for  the  years  assessed  to  be  as  follows: 

Tear  Rate  Per  Amt  of 

Assessed  Valuation  Thousand  Tax 

1913  $12,904.00  $20.75  2247.77 
U1S  12,788.00  20.00  255.78 

1914  12,070.00  18.30  231.88 
ISIS               12,584.00  22.50  282J3 

Counsel  for  the  appellant  contends: 

"First' That  the  certificates  issued  by  the 
New  York  Life  Insurance  Company  to  the  mi- 
nor, beneficiary  on  the  policies  of  insurance, 
had  no  present  value,  not  being  capable  of  be- 
ing sold,  assigned  or  trafficked  in  any  manner, 
and  were  therefore  not  property  in  the  sense  of 
an  annuity  taxable  under  the  laws  of  the  state 
of  Oklahoma. 

"Second.  That  the  money  evidenced  by  said 
certificates  to  be  paid  was  and  continued  to  be 
until  payment  of  each  installment  the  proper- 
ty of  the  New  York  Life  Insurance  Company, 
and  did  not  constitute  property  in  the  hands  of 
the  minor  or  his  guardian. 

"Third.  That  the  money  that  should  finally 
be  applied  to  the  satisfaction  of  said  certifi- 
cates had  no  situs  for  taxation  within  the  state 
of  Oklahoma,  and  remained  at  all  times  in  the 
State  of  New  York. 

"Fourth.  That  the  taxes  so  assessed  against 
the  certificates  were  confiscatory,  resulting  in 
the  creation  of  the  state  of  Oklahoma  and  its 
municipal  divisions  as  the  real  beneficiary  un- 
der the  policies  of  insurance,  instead  of  the 
minor  named  therein  as  beneficiary." 

[2]  We  are  unable  to  agree  with  counsel  as 
to  the  taxability  of  these  certificates  by  the 
state. 

Section  7302,  Rev.  Laws  1910,  provides  that 
all  property  in  this  state,  whether  real  or 
personal,  shall  be  subject  to  taxation,  and 
section  7306,  -Rev.  Laws  1910,  In  classifying 
personal  property  for  purposes  of  taxation, 
expressly  mentions  annuities  as  a  proper  sub- 
ject for  taxation.  The  same  section  excludes 
from  taxation  particular  classes  of  annuities, 
such  as  pensions  from  the  United  States  or 
any  state,  etc.  The  first  paragraph  of  section 
7311,  Bev.  Laws  1910,  prescribing  how  per- 
sonal property  shall  be  listed  for  taxation, 
provides : 


"Every  person  of  full  age  and  sound  mind, 
being  a  resident  of  the  state,  shall  list  all  his 
moneys,  credits,  bonds,  shares  of  stock  or  Joint 
stock  of  other  companies  or  corporations  (when 
the  property  of  such  company  or  corporation 
is  not  assessed  in  this  state),  moneys  loaned  or 
invested,  annuities,  franchises,  royalties  and 
other  personal  properties." 

The  third  paragraph  of  the  same  section 
provides: 

"The  property  of  a  minor  child  or  insane 
person  shall  be  listed  by  his  guardian  or  by  the 
person  having  such  property  in  charge." 

[1]  It  seems  to  us  that  there  can  be  little 
doubt  that  these  certificates  are  personal 
property,  and  that  they  fall  within  one  of 
these  specific  statutory  classifications  of  per- 
sonal property.  In  our  judgment  these  certif- 
icates resemble  very  closely  pure  annuities 
and  are  taxable  as  such  under  the  foregoing 
statutes.  In  Its  technical  meaning  an  "an- 
nuity" is  defined  as  a  yearly  payment  of  a 
certain  sum  of  money  granted  to  another  in 
fee,  for  life  or  for  years,  and  chargeable  only 
on  the  person  of  the  grantor.  3  C.  J.  200. 
But  the  term  is  often  used  in  a  broader  sense 
as  designating  a  fixed  sum,  granted  or  be- 
queathed, payable  periodically  but  not  neces- 
sarily annually.  3  C.  J.  200. 

In  the  case  at  bar  there  is  a  specific  sum 
stipulated  to  be  paid  periodically  at  stated 
times  for  a  term  of  years,  and  by  the  terms 
of  the  contract  between  the  parties  the  sum 
to  be  paid  constitutes  a  personal  obligation 
chargeable  against  the .  insurance  company, 
which  is  not  payable  out  of  any  specific  fund. 

The  certificates  provide  in  effect  that — 

"In  consideration  of  the  surrender  of  the 
matured  policy  the  insurance  company  shall 
pay  to  the  beneficiary  the  first  forty  semiannual 
payments,  etc.,  and  a  final  payment  of  $5,000.00 
on  a  specific  future  date." 

It  is  evident  therefore  that  the  certificates 
were  accepted  in  lieu  of  the  money  due  on  the 
matured  policies,  and  that  the  payments  pro- 
vided for  constituted  a  direct  charge  against 
the  Insurance  company,  which  was  not  pay- 
able out  of  any  specific  fund. 

In  this  regard  the  case  resembles  very 
closely  the  case  of  Jean  Chlsholm  v.  Joseph 
C.  Shellds,  Treasurer  of  Cuyahoga  County,  21 
Ohio  Clr.  Ct.  B.  231,  which  was  an  action 
brought  for  the  purpose  of  enjoining  the 
treasurer  from  the  collection  of  taxes  assess- 
ed against  certain  property  bequeathed  to  the 
plaintiff  in  lieu  of  dower. 

After  defining  an  "annuity"  as  above,  the 
court  held  that — 

"Under  a  will  bequeathing  to  testator's  wife 
*in  lieu  of  all  dower,  the  sum  of  $8,000  annually 
for  and  during  the  term  of  her  natural  life,' 
with  directions  to  pay  the  legacy  in  quarterly 
installments,  with  the  further  provision  'for  the 
payment  of.  my  wife's  legacy  I  desire  that  a 
sufficient  amount  of  my  personal  estate,  either 
of  stocks,  bonds  or  money,  shall  be  used  to 
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purchase  government  bonds,  or  equally  good 
bonds,  of  such  amount  that  the  interest  there- 
on shall  be  sufficient  to  pay  the  quarterly  in- 
stallments of  $2,000,'  if  accepted  by  the  widow, 
creates  a  pure  annuity." 

If,  as  we  have  seen,  an  "annuity"  Is  merely 
a  personal  obligation  to  pay  a  certain  sum  of 
money  by  installments  at  stated  time's,  the 
property  in  the  same  follows  the  situs  of  the 
owner's  domicile,  under  the  general  rule  that 
for  purposes  of  taxation  a  debt  has  its  situs 
at  the  residence  of  the  creditor,  and  the  state 
where  the  creditor  lives  has  power  to  tax  it 
Kirtland  v.  Hotchkiss,  100  U.  S.  491,  25  I* 
Ed.  558;  Horne  v.  Green,  52  Miss.  452;  Thom- 
as v.  Mason  County,  67  Ky.  (4  Bush)  135 ; 
Dykes  v.  Lockwood,  2  Kan.  App.  217,  43  Pac 
268. 

Having  reached  the  conclusion  that  the 
obligation  created  by  these  certificates  is 
taxable  under  the  laws  of  this  state,  the  next 
question  for  review  is  the  action  of  the  trial 
court  in  fixing  the  value  thereof  for  that  pur- 
pose. 

Upon  the  trial  the  court  heard  the  testi- 
mony of  T.  J.  McComb,  who,  after  qualifying 
as  an  expert  actuary,  testified  that  the  semi- 
annual installments  payable  in  the  manner 
prescribed  by  the  terms  of  the  certificates 
and  the  $5,000  payable  at  the  end  of  the  in- 
stallment period  would  have  a  present  value 
based  upon  a  3  per  cent,  discount  basis  for 
each  of  the  years  for  which  taxes  were  claim- 
ed. This  resulted  in  the  valuations  disclosed 
by  the  table  hereinbefore  set  out.  The  record 
discloses  that  undoubtedly  this  estimate  was 
based  upon  a  clause  contained  in  each  certif- 
icate which  reads: 

"If  said  Luther  Jones  shall  die  before  all  the 
payments  hereinbefore  specified  shall  have  been 
made,  the  balance  of  said  payments  shall  be 
discounted  at  the  rate  of  three  per  cent,  inter- 
est, compounded  semiannually,  and  paid  in  one 
sum  to  the  executor  or  administrator  of  said 
Luther  Jones." 

[4]  There  was  evidence  tending  to  show 
that  the  prevailing  rate  of  discount  in  this 
Jurisdiction  was  8  per  cent.  The  contention 
is  made  that,  in  determining  the  value  of 
these  certificates  for  the  purpose  of  taxation, 
the  prevailing  rate  of  discount  would  form  a 
more  accurate  basis  for  computation  than 
the  rate  of  discount  fixed  by  contract  be- 
tween the  parties  as  a  basis  of  settlement 
in  case  of  the  death  of  the  beneficiary.  We 
think  this  contention  is  well  taken. 


We  nave  no  means  of  ascertaining  what 
considerations  induced  the  parties  to  agree 
upon  a  3  per  cent,  discount  as  a  basis  for  set- 
tlement in  the  event  of  the  death  of  the 
beneficiary,  but  we  are  satisfied  that,  what- 
ever they  were,  they  would  not  be  helpful  in 
fixing  the  fair  cash  value  of  the  certificates 
for  purposes  of  taxation. 

[3]  Section  8,  art  10,  Williams*  Constitu- 
tion, provides  that — 

"All  property  which  may  be  taxed  ad  valor- 
em shall  be  assessed  for  taxation  at  its  fair 
cash  value,  estimated  at  the  price  it  would 
bring  at  a  fair  voluntary  sale.  *  •  • " 

It  is  conceded  by  the  parties  that  if  these 
certificates  were  taxable,  their  valuation 
should  be  determined  upon  a  reasonable  dis- 
count basis;  the  state  contending  for  a  3 
per  cent  basis,  and  the  appellant  for  the 
prevailing  discount  of  8  per  cent  As  be- 
tween these  discounts  we  think  it  is  quite 
apparent  that  the  prevailing  discount  of  8 
per  cent  would  be  not  only  a  more  accurate 
basis  for  determining  the  fair  cash  value  of 
the  certificates,  but  would  more  nearly  ap- 
proximate justice  between  the  taxing  power 
and  the  taxpayer. 

The  witness  McComb,  who  was  conceded 
to  be  an  expert  actuary  and  insurance  attor- 
ney, testified  that  the  certificates  discounted 
on  an  8  per  cent,  basis  would  have  a  present 
value  in  1912  of  $3,559.26  each;  in  1913  of 
$3,59423  each;  in  1914  of  $3,531.75  each; 
and  in  1915  of  $3,67223  each.  This,  it  seems 
to  us,  would  place  the  taxation  of  these  cer- 
tificates upon  a  more  equitable  and  just  basis 
than  the  plan  adopted  by  the  trial  court  Un- 
der the  latter  plan,  as  will  be  seen  by  refer- 
ence to  the  table  hereinbefore  set  out,  the 
state  would  receive  each  year  in  the  form  of 
taxation  a  greater  portion  of  the  sums  payable 
under  the  terms  of  the  certificates  than  the 
beneficiary  named  therein.  This  exorbitant 
rate  of  taxation  would  be  not  only  unfair  to 
the  appellant,  but  would  tend  to  greatly  de- 
predate the  fair  cash  value  of  the  certificates 
either  upon  the  market  or  for  purposes  of 
taxation. 

For  the  reasons  stated,  the  judgment  of  the 
court  below  will  be  modified  in  the  respects 
herein  indicated,  and  as  thus  modified  af- 
firmed. 

All  the  Justices  concur,  except  McNEILL, 
J.,  not  participating. 
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WHITE  v.  KROEGEB  et  al.   (No.  8942.) 
(Supreme  Court  of  Oklahoma.   Dec.  23,  1919.) 

(Syllabus  by  the  Court.) 

1.  Evidence  «J=»450(5)— Pabol  evidence  AD- 
MISSIBLE TO  EXPLAIN   EBCBOW  AGREEMENT. 

In  an  action  to  obtain  possession  of  a  lease 
by  the  landowner  where  the  lease  has  been 
placed  in  escrow  with  the  following  written 
agreement:  "This  lease  is  to  be  placed  in  es- 
crow in  the  Citizens'  Bank  of  Billings,  Okla- 
homa, to  remain  there  until  the  test  well  is 
drilled.  Should  said  well  find  oil  or  good  oil 
sand  or  gas,  this  lease  is  to  be  the  property  of 
A.  B.  White,  otherwise  to  be  returned  to  Mr. 
Kroeger.  I  further  agree  in  ease  a  well  is 
brought  in  on  the  adjoining  farm  to  drill  on 
the  above  described  farm  in  six  months" — held, 
that  the  agreement  is  uncertain  as  to  where 
the  test  well  was  to  be  drilled  or  when  the 
same  was  to  be  drilled,  and  it  was  not  error 
for  the  court  to  permit  oral  testimony  to  be 
introduced  to  ascertain  the  true  intent  of  the 
parties  as  to  when  and  where  said  well  was 
to  be  drilled. 

2.  Appeal  and  ebbob  «=>1012(1)— Binding 
effect  of  judgment  in  action  tried  to 

COURT. 

In  an  action  triable  to  the  court  without  a 
jury,  where  the  judgment  of  the  trial  court  is 
not  clearly  against  the  weight  of  the  evidence, 
said  judgment  will  not  be  disturbed  on  appeal. 

Appeal  from  District  Court,  Noble  County; 
W.  M.  Bowles,  Judge. 

Action  by  A.  B.  White  against  Louise 
Kroeger  and  others.  There  was  a  judgment 
for  defendants,  and  plaintiff  appeals..  Af- 
firmed. 

Hills  ft  Manatt,  of  Enid,  for  plaintiff  In 
error. 

Johnston,  Robinson  ft  Rice,  of  Perry,  tor 
defendants  In  error. 

McNEILL,  J.  This  action  originated  in 
the  district  court  of  Noble  county  by  A.  B. 
White  bringing  suit  against  Louise  Kroeger 
and  George  Kroeger  and  the  Citizens'  Bank 
of  Billings,  for  the  possession  of  a  certain 
oil  and  gas  lease  which  was  executed  by  the 
Kroegers  on  certain  land  In  Noble  county,  to 
the  plaintiff  and  deposited  in  escrow  in  the 
Citizens'  Bank  of  Billings.  The  defendants 
Kroeger  filed  an  answer  and  cross-petition 
admitting  the  execution  of  the  lease,  and 
alleged  that  the  test  well  which  was  referred 
to  in  the  escrow  agreement  was  to  be  drilled 
upon  the  land  adjacent  to  the  defendants 
Kroeger,  and  that  plaintiff  had  never  drill- 
ed the  well  adjacent  to  the  defendants' 
lands,  and  the  consideration  for  the  lease 
having  failed,  and  plaintiff  having  failed 
to  comply  with  the  conditions  of  the  escrow 
agreement,  was  not  entitled  to  the  possession 
of  said  lease.  The  defendants  requested  that 
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said  lease  be  surrendered  to  them  and  their 
title  quieted.  The  bank  answered  that  It  was 
merely  trustee  and  tendered  the  lease  Into 
court,  and  asked  that  it  be  relieved  from 
liability.  To  the  answer  and  cross-petition, 
plaintiff  filed  a  general  denial. 

Thereafter  the  plaintiff  dismissed  his  pe- 
tition, and  the  cause  proceeded  to  trial  upon 
the  cross-petition  of  the  defendant,  and  upon 
the  trial  of  the  case  the  court  found  as  a 
matter  of  fact  that  the  escrow  agreement 
was  signed  for  the  purpose  of  securing  a 
test  well  In  section  25,  township  23,  range 
2,  on  .what  is  known  as  the  Christopher  farm, 
which  was  adjoining  defendant's  land,  and 
there  should  be  a  well  within  six  months 
thereafter  on  Kroegers'  land. 

The  court  further  found  that  no  test  well 
had  been  drilled  upon  said  tract,  nor  any 
effort  made  to  comply  with  the  conditions  of 
the  escrow  agreement,  and  found  that  the 
lease  should  be  returned  to  the  defendants. 
The  court  thereupon  quieted  title  In  the  de- 
fendants and  against  the  plaintiff. 

[1]  From  said 'judgment  said  A.  B.  White 
has  appealed,  and  has  assigned  as  error  that 
the  court  erred  In  admitting  incompetent 
evidence  and  In  overruling  the  demurrer  of 
the  plaintiff  to  the  evidence  of  the  defend- 
ants for  the  reason  that  all  the  evidence 
offered  by  the  defendant  was  incompetent 
for  the  reason  that  it  added  to,  varied,  and 
contradicted  the  terms  of  a  written  con- 
tract. A  decision  upon  the  question  of  the 
competency  of  the  evidence  is  decisive  of 
the  case  at  bar. 

The  escrow  agreement  Is  as  follows: 

"This  lease  is  to  be  placed  in  escrow  in  the 
Citizens'  Bank  of  Billings,  Oklahoma,  to  remain 
there  until  the  test  well  is  drilled.  Should 
said  well  find  oil  or  good  oil  sand  or  gas,  this 
lease  is  to  be  the  property  of  A.  B.  White, 
otherwise  to  be  returned  to  Mrs.  Kroeger.  I 
further  agree  in  case  a  well  is  brought  in  on 
the  adjoining  farm  to  drill  on  the  above  de- 
scribed farm  in  six  months." 

The  Kroegers  Introduced  In  evidence  tes- 
timony to  substantiate  the  allegations  of  their 
cross-petition  that  the  test  .well  was  agreed 
to  be  drilled  on  the  adjoining  land,  and  that 
plaintiff  had  failed  to  comply  with  that  agree- 
ment. 

Plaintiff  in  error  relied  upon  section  942, 
R.  L.  1910,  which  is  as  follows : 

"The  execution  of  a  contract  in  writing, 
whether  the  law  requires  it  to  be  written  or 
not,  supersedes  all  tbe  oral  negotiations  or 
stipulations  concerning  its  matter,  which  pre- 
ceded or  accompanied  the  execution  of  the 
instrument" 

— and  a  long  line  of  cases  decided  by  this 
court  holding  that  parol  testimony  is  not 
admissible  to  contradict,  change,  or  vary  the 
terms  of  a  written  contract. 
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The  defendant  in  error,  upon  the  other 
hand,  contends  that  the  contract  Is  uncer- 
tain and  ambiguous  as  to  what  test  well 
was  referred  to  or  where  a  test  well  was  to 
be  drilled,  and,  being  ambiguous  and  uncer- 
tain, oral  testimony  was  competent  to  show 
the  intent  of  the  parties  and  prove  the  true 
nature  of  the  transaction.  This  court  has 
held,  in  substance,  where  a  contract  was 
uncertain  or  ambiguous,  that  parol  evidence 
Is  admissible,  not  for  the  purpose  of  contra- 
dicting the  written  contract  nor  to  alter, 
add  to,  or  vary  the  written  instrument,  but 
to  explain  the  intention  of  the  parties  which 
could  not  be  ascertained  with  any  degree 
of  certainty  from  the  face  of  the  Instrument 
Itself.  Such  is  the  holding  In  the  cases  of 
Wiers  v.  Treese,  27  Okl.  774,  117  Pac.  182 ; 
Rffier  v.  Morgan,  31  Okl.  98,  119  Pac.  958; 
American  Soda  Fountain  Co.  v.  Gerrer*s 
Bakery,  14  Okl.  258,  78  Pac  115,  2  Ann.  Cas. 
818;  Lafayette  v.  Lafayette,  166  Pac.  169. 

An  examination  of  the  escrow  agreement 
which  is  set  out  above  is  uncertain  as  to 
where  a  test  well  was  to  be  drilled,  or  when  it 
was  to  be  drilled,  or  what  test  well  is  referred 
to.  This  question  could  not  be  determined 
from  the  Instrument  itself.  The  escrow 
agreement  being,  uncertain  and  ambiguous 
in  this  respect,  it  was  not  error  for  the  court 
to  admit  parol  'testimony  to  be  introduced 
to  ascertain  the  true  intention  of  the  parties. 

The  evidence  disclosed  that  White  was 
obtaining  a  block  of  leases  or  attempting 
to  obtain  a  block  of  leases  in  that  vicinity 
and  had  a  written  contract  with  certain 
farmers  located  In  that  vicinity  about  the 
location  of  a  well,  and  it  developed  in  the 
trial  of  the  case  that  the  contract  as  drawn 
.was  never  completed,  but  that  different 
arrangements  were  made  regarding  the  drill- 
ing of  a  test  well.  The  leases  in  the  block 
were  all  taken  In  the  name  of  D.  A.  Williams 
ft  Co.,  but  this  lease  was  taken  in  the  indi- 
vidual name  of  A.  B.  White.  The  evidence 
disclosed  that  White  was  unable  to  obtain 
a  lease  from  Eroeger  for  some  time,  and 
Eroeger  produced  several  witnesses  who  tes- 
tified In  substance  that  White  represented 
that  the  well  waa  to  be  located  on  the 
Christopher  farm,  owned  by  Mrs.  Dupree, 
which  farm  -cornered  with  the  farm  of  the 
Kroegers.  The  testimony  of  the  two  wit- 
nesses to  the  lease  supported  this  conten- 
tion, and  several  other  .witnesses  testified 
that  the  plaintiff  White  had  erected  a  mound 
or  certain  clods  of  dirt  on  the  Christopher 
land  about  200  feet  from  the  land  of  the  de- 
fendants Eroeger,  and  represented  that  this 
was  the  location  where  the  well  was  to  be 
drilled.  While  these  facts  were  all  denied 
by  the  plaintiff  White,  the  court  having 
heard  the  witnesses,  found  against  White 
upon  the  issues  In  the  case,  and  an  exami- 
nation of  the  evidence  convinces  us  that  the 


finding  of  the  court  is  supported  by  the  great 
weight  of  the  evidence ;  therefore  said  Judg- 
ment will  not  be  disturbed  on  appeal. 

[2]  This  action  was  for  possession  of  a 
lease  and  to  quiet  title.  In  so  far  as  it  was 
an  action  to  quiet  title,  the  same  was  an 
action  triable  to  the  court,  and  the  role 
adopted  by  this  court  in.  an  unbroken  line 
of  decisions  is: 

"In  an  action  triable  to  the  court  without.a 
jury  where 'the  judgment  of  the  court  is  not 
clearly  against  the  weight  of  the  evidence,  the 
judgment  will  not  be  disturbed  on  appeal." 

For  the  reasons  stated,  the  Judgment  of 
the  trial  court  is  affirmed. 

OWEN,  C.  J.,  and  EANB,  JOHNSON, 
HIGGINS,  and  BAILEY,  JJ„  concur. 


WHITE  v.  EROEGER  et  al  (No.  9144.) 
(Supreme  Court  of  Oklahoma.   Dec.  23,  1919.) 

(ByUabut  by  the  Court.) 

Appeal  and   ebbob   <8=  1012(1)— Evidence 
«=»450(5). 

The  syllabus  the  same  as  in  case  No.  8942, 
White  v.  Eroeger  et  al.,  186  Pac  477. 

Appeal  from  District  Court,  Noble  County ; 
W.  M.  Bowles,  Judge. 

Action  by  A.  B.  White  against  Louise 
Eroeger  and  George  Eroeger  and  the  Citi- 
zens' Bank  of  Billings.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Case  sub- 
mitted on  briefs  in  186  Pac  477,  and  Judg- 
ment affirmed  for  reason  stated  in  that  opin- 
ion. 

Hills  ft  Manatt,  of  Enid,  for  plaintiff  in 

error. 

Johnson,  Robinson  ft  Rice,  of  Perry,  for  de- 
fendants in  error. 

McNEILL,  J.  This  was  an  action  insti- 
tuted by  A.  B.  White  against  Louise  Eroeger 
and  George  Eroeger  and  the  Citizens'  Bank 
of  Billings,  to  recover  possession  of  an  oil 
and  gas  lease.  On  the  trial  of  the  case,  the 
evidence  in  case  No.  8942,  being  White  v. 
Eroeger,  186  Pac  477  (not  officially  reported), 
was  by  agreement  the  evidence  submitted  in 
this  case.  The  court  below  found  the  Issues 
in  favor  of  the  defendants  Kroegers  and 
against  the  plaintiff  White.-  The  case  has 
been  submitted  here  upon  the  same  briefs. 
A  decision  in  the  case  of  White  v.  Eroeger, 
8942,  186  Pac  477,  is  decisive  in  this  case, 
and  the  opinion  in  the  former  case  will  be 
adopted  as  the  opinion  in  this  case. 

For  the  reasons  stated,  the  judgment  of  the 
lower  court  will  be  affirmed. 

OWEN,  O.  J.,  and  KANE,  JOHNSON,  HIG- 
GINS, and  BAILEY,  JJ.,  concur.  ' 
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or  liability  for  the  conversion  of  property  of 
an  estate  or  to  try  controverted  questions  of  the 
right  to  property  as  between  the  representative 
of  the  estate  and  others. 


BANK  &  TRUST  CO.  v.  SHUF- 
FLER. (No.  8623.) 


(Supreme  Court  of  Oklahoma.  Nov.  12,  1019.) 

(SylUbiH  by  the  Court.) 

1.  Descent  and  distribution  <g=»91(l)— Dis- 
tributee NAMED  IN  FINAL  DECREE  MAT  SUE 
TO  KECOVEB  SHAKE. 

-  Section  6464,  Rev.  laws  1910,  provides  that 
in  the  final  order  or  decree  of  distribution  "the 
court  must  name  the  persons  and  the  propor- 
tions or  parts  to  which  each  shall  be. entitled; 
and  such  persons  may  demand,  sue  for  and  re- 
cover their  respective  shares  from  the  executor 
or  administrator,  or  any  person  having  the  same 
in  possession.  Such  order  or  decree  is  conclu- 
sive as  to  the  rights  of  heirs,  legatees  or  dev- 
isees, subject  only  to  be  reversed,  set  aside,  or 
modified  on  appeal." 

2.  Descent  and  distbibution  «=>91(1)— 
Facts  held  sufficient  to  constitute 
cause  oe  action  bt  hub  fob  money 
w  bono  fully  paid  to  administrator's  use. 

-  The  petition  of  the  plaintiff  alleged,  and  the 
evidence  taken  at  the  trial  disclosed,  substan- 
tially the  following  statements  of  facts :  On  the 
25th  day  of  December,  1913,  Susan  E.  Griffith 
died  intestate,  leaving  as  her  sole  heir  Cora  L. 
Sheffler,  the  plaintiff  herein.  Thereafter  J.  P. 
Sbeffler,  the  husband  of  the  plaintiff,  was  duly 
appointed  as  administrator  of  the  estate  of  the 
decedent.  In  pursuance  of  this  appointment 
the  administrator  collected  various  sums  of 
money  belonging  to  the  estate  and  deposited  the 
same  with  the  defendant  bank.  In  due  time 
the  administrator's  final  report  was  approved, 
and  the  administrator  discharged  by  the  court 
having  jurisdiction,  whereupon  all  of  the  proper- 
ty of  the  estate  was  turned  over  to  the  plaintiff, 
as  sole  heir,  with  the  exception  of  the  money  in- 
volved herein,  to  wit,  the  sum  of  $700.  Among 
the  property  thus  turned  over  was  the  adminis- 
trator's deposit  book  with  the  defendant  bank. 
Upon  presenting  the  bank  book  to  the  defendant 
bank  for  the  purpose  of  having  the  same  balanc- 
ed, the  plaintiff  discovered  among  the  canceled 
checks  the  personal  note  of  J.  P.  Sheffler  for 
$700,  marked  paid,  with  a  debit  slip  attached 
thereto  in  lieu  of  a  check,  showing  that  the  note 
bad  been  paid  out  of  the  funds  of  the  estate. 
This  was  the  first  knowledge  the  plaintiff  had 
that  the  note  had  been  paid  out  of  the  funds  of 
the  estate,  and  immediately  upon  the  refusal  of 
the  bank  to  refund  the  money  to  her  this  action 
followed  for  its  recovery.  Held:  that  the  peti- 
tion alleged  and  the  evidence  established  facts 
sufficient  to  constitute  a  cause  of  action  against 
the  defendant. 

3.  executobs  and  administrators  $=>85(1)— 
Discovery  statutes  unavailable  fob  pub- 
pose  OF  TRYING  RIGHT  TO  PROPERTY  BETWEEN 
REPRESENTATIVE  AND  OTHERS. 

The  purpose  of  the  proceedings  provided  for 
by  Rev.  Laws  1910,  g§  6325-6327,  is  to  make 
discovery  and  compel  production  of  the  property 
of  an  estate  suspected  of  having  been  concealed, 
embezzled,  or  conveyed  away,  but  it  cannot  be 
employed  to  enforce  the  payment  of  a,  debt 


Error  from  District  Court,  Rogers  County; 
W.  J.  Campbell,  Judge. 

Action  by  Cora  L.  Sheffler  against  the 
Farmers*  Bank  &  Trust  Company,  a  corpo- 
ration. Judgment  for  plaintiff,  and  defend- 
ant brings  error.  Affirmed. 

See,  also,  173  Pac  1126. 

C.  B.  Holtzendorff  and  P.  W.  Holtzen- 
dorff,  both  of  Claremore,  for  plaintiff  in 
error. 

H.  H.  Brown  and  Frank  Ertel,  both  of 
Claremore,  for  defendant  in  error. 

KANE,  J.  This  was  an  action  for  the  re- 
covery of  money,  commenced  by  the  defend- 
ant in  error,  plaintiff  below,  against  the 
plaintiff  in  error,  defendant  below.  Here- 
after, for  convenience,  the  parties  will  be 
designated  "plaintiff"  and  "defendant"  re- 
spectively, as  they  appeared  In  the  trial 
court.  Upon  trial-  to  the  court  there  was 
judgment  in  favor  of  the  plaintiff,  to  re- 
verse which  this  proceeding  In  error  was 
commenced.  , 

The  petition  of  the  plaintiff  alleged  and 
the  evidence  taken  at  the  trial  disclosed  sub- 
stantially the  following  statement  of  facts: 
On  the  25th  day  of  December,  1913,  Susan  E. 
Griffith  died  intestate,  leaving  as  her  sole 
heir  Cora  L.  Sbeffler,  the  plaintiff  herein. 
Thereafter  J.  P.  Sheffler,  the  husband  of  the 
plaintiff,  was  duly  appointed  as  administra- 
tor of  the  estate  of  the  decedent  In  pur- 
suance of  this  appointment  the  administra- 
tor collected  various  sums  of  money  belong- 
ing to  the  estate  and  deposited  the  same  with 
the  defendant  bank.  In  due  tune  the  admin- 
istrator's final  report  was  approved,  and  the 
administrator  discharged  by  the  court  hav- 
ing jurisdiction,  whereupon  all  of  the  prop- 
erty of  the  estate  was  turned  over  to  the 
plaintiff,  as  sole  heir,  with  the  exception  of 
the  money  involved  herein,  to  wit,  the  sum 
of  $700.  Among  the  property  thus  turned 
over  was  the  administrator's  deposit  book 
with  the  defendant  bank.  Upon  presenting 
the  bank  book  to  the  defendant  bank  for  the 
purpose  of  having  the  same  balanced,  the 
plaintiff  discovered  among  the  canceled 
checks  the  personal  note  of  J.  P.  Sheffler  for 
$700  marked  paid,  with  a  debit  slip  attached 
thereto,  in  lieu  of  a  check,  showing  that  the 
note  had  been  paid  out  of  the  funds  of  the 
estate.  This  was  the  first  knowledge  the 
plaintiff  had  that  the  note  had  been  paid  out 
of  the  funds  of  the  estate,  and  immediately 
upon  the  refusal  of  the  bank  to  refund  the 
money  to  her  this  action  followed  for  its  re- 
covery, with  the  result  hereinbefore  stated. 
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Counsel  for  the  defendant  present  their 
grounds  for  reversal  under  five  subheads,  as 
follows: 

(1)  The  petition  of  plaintiff  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion in  her  favor  and  against  the  defendant 

(2)  The  court  erred  in  overruling  and  deny- 
ing the  demurrer  to  the  evidence  interposed 
by  tbe  defendant  at  the  close  of  plaintiff's 
evidence. 

(3)  The  court  erred  in  admitting  certain 
irrelevant,  Incompetent,  and  immaterial  tes- 
timony over  the  objections  and  exceptions 
of  the  defendant. 

(4)  The  court  erred  In  excluding  certain 
relevant,  material,  and  competent  testimony 
from  the  evidence  offered  by  the  defendant. 

(5)  The  court  erred  in  overruling  and  deny- 
ing the  motion  of  the  defendant  for  a  new 
trial. 

In  support  of  their  first  contention  counsel, 
after  calling  attention  to  section  4737,  Rev. 
Laws  1910,  which  provides  In  effect  that  the 
plaintiff  shall  state  in  his  petition  the  facts 
constituting  his  cause  of  action  in  ordinary 
and  concise  language  without  repetition,  say: 

"The  plaintiff  does  not  state,  in  the  language 
required  by  the  statute,  facts  which  would  show 
any  property  right  in  her  as  against  the  de- 
fendant, but,  on 'the  contrary,  shows  that  any 
cause  of  action  which  might  exist  against  the 
defendant  would  be  in  favor  of  the  administra- 
tor of  said  estate." 

[1]  We  think  this  contention  Is  fully  an- 
swered by  section  6464,  Rev.  Laws  1010, 
which  provides  that: 

"In  the  order  or  decree,  the  court  must  name 
the  persons  and.  the  proportions  or  parts  to 
which  each  shall  be  entitled;  and  such  per- 
sons may  demand,  sue  for  and  recover  their 
respective  shares  from  the  executor  or  adminis- 
trator, of  any  person  having  the  same  in  pos- 
session. Such  order  or  decree  is  conclusive  as 
to  the  rights  of  heir,  legatees  or  devisees,  sub- 
ject only  to  be  reversed,  set  aside,  or  modified 
on  appeal." 

It  seems  quite  clear  to  us  that  upon  the 
discovery  by  the  plaintiff  of  the  wrongful 
conversion  of  her  property  by  the-  bank, 
whether  with  or  without  the  consent  of  the 
administrator,  she  was  entitled  to  sue,  under 
this  statute,  either  the  bank  or  the  adminis- 
trator, or  both  of  them  Jointly,  for  its  re- 
covery. 

It  was  also  contended  under  this  subhead 
that  the  Judgment  and  decree  of  the  county 
court  in  the  administration  proceedings  were 
"res  Judicata."  This  contention  is  based 
upon  the  following  facts: 

After  Sheffler,  the  administrator,  was  dis- 
charged, he  obtained  an  order  vacating  the 
decree  of  distribution  and  caused  a  citation 
to  be  issued  commanding  the  defendant  to 
appear  and  show  cause  why  he  should  not  ac- 
count for  the  |700  In  question.   Upon  hear- 


ing of  this  citation  the  county  court  sum- 
marily discharged  the  administrator,  con- 
firmed the  former  decree  of  distribution,  and 
In  connection  therewith  entered  the  follow- 
ing order: 

"It  is  further  ordered  and  decreed  that  the 
Farmers'  Bank  &  Trust  Company,  a  corpora- 
tion, and  J.  P.  Flippin,  its  cashier,  he,  and 
they  arc  hereby,  discharged  and  released  from 
any  and  all  further  liability  or  responsibility  in 
connection  with  the  estate  of  Susan  E.  Griffith, 
deceased,  or  from  any  money,  property,  or  funds 
heretofore  placed  in  their  custody  or  control 
or  in  the  custody  or  control  of  either  of  them, 
in  so  far  as  the  present  citation  and  proceedings 
are  concerned." 

[3]  This  decree  does  not  purport  to  be  a 
final  Judgment.  The  defendant  is  merely  re- 
lieved from  liability  "In  so  far  as  the  present 
citation  and  proceedings  are  concerned." 
Moreover,  as  we  have  seen,  the  property  was 
vested  in  the  plaintiff  by  the  final  decree  of 
distribution,  which  was  never  legally  va- 
cated, and  the  courts  of  other  states  having 
similar  or  Identical  statutes  to  the  statute 
under  which  the  defendant  was  cited  to  ap- 
pear before  the  probate  court  hold  that  such 
statutes,  being  purely  remedial,  do  not  con- 
fer authority  upon  the  court  to  render  judg- 
ments upon  disputed  claims.  Sections  3002- 
3006,  General  Statutes  of  Kansas  1901,  are 
substantially  the  same  as  our  statutes  (sec- 
tions 6325,  6326,  6327,  R.  L.  1910)  on  the  same 
subject  In  Humbarger  v.  Humbarger,  72 
Kan.  412,  83  Pac.  1095,  115  Am.  St  Rep.  204, 
the  court  held: 

"The  purpose  of  the  proceeding  is  to  make 
discovery  and  compel  production  of  tbe  property 
of  an  estate  suspected  of  having  been  concealed, 
"mbezzled,  or  conveyed  away,  but  it  cannot  be 
employed  to  enforce  the  payment  of  a  debt  or 
liability  for  the  conversion  of  property  of  an 
estate,  or  to  try  controverted  questions  of  the 
right  to  property  as  between  the  representative 
of  the  estate  and  others." 

Numerous  authorities  to  the  same  effect 
from  other  Jurisdictions  are  collected  by  the 
annotater  in  a  note  to  this  case,  as  reported 
in  115  Am.  St.  Rep.  204. 

It]  What  we  have  said  on  the  first  proposi- 
tion seems  to  us  to  be  also  decisive  of  the 
second.  The  facts  were  alleged  and  estab- 
lished substantially  as  hereinbefore  stated, 
and  In  our  judgment  the  facts  alleged  in  the 
petition  state  and  the  evidence  establishes 
a  clear  cause  of  action  against  the  bank  and 
in  favor  of  the  plaintiff.  Tbe  defenses  inter- 
posed seem  to  us  to  be  extremely  technical 
and  wholly  without  merit  The  bank,  wheth- 
er with  or  without  the  consent  of  the  admin- 
istrator is  immaterial,  deliberately  misappro- 
priated money  belonging  to  the  estate,  and 
refused  to  restore  it  to  the  person  entitled  to 
it  upon  the  final  discharge  of  the  administra- 
tor. This  presents  a  situation  somewhat  an- 
alogous to  the  case  of  Weems  v.  Melton,  47 
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Okl.  706,  150  Pac.  720,  wherein  it  was  held 
that: 

"Whenever  one  person  commits  an  unlawful 
act  or  an  act  of  misfeasance  and  positive  ag- 
gressive wrong  against  another  with  the  inten- 
tion of  benefiting  bis  own  estate,  the  law  will, 
at  the  election  of  the  party  injured,  imply  or 
presume  a  contract  on  the  part  of  the  wrongdoer 
to  pay  to  the  party  injured  the.  full  value  of 
all  benefits  resulting  from  such  wrongful  act, 
and  such  liability  cannot  be  avoided  upon  the 
ground  that  the  wrongdoer  was  the  agent  of 
another."  • 

In  this  view  of  the  case  the  other  assign- 
ments of  error  become  immaterial. 

For  the  reasons  stated,  the  judgment  of 
the  court  below  is  affirmed. 

OWEN,  C.  J.,  and  JOHNSON,  HIGGINS, 
and  BAILEY,  JJ.,  concur. 


CUSHING  v.  CHOATE  et  al.  (three  cases). 
(No.  8781.) 

(Supreme  Court  of  Oklahoma.    Dec.  9,  1919. 
Rehearing  Denied  Jan.  13,  1920.) 

(Syllabus  by  the  Court.) 

1.  Guardian  and  ward  <£=61— Ward's  suit 
against  guardian's  surety  fob  misappro- 
priation of  funds  does  not  prevent  can- 
cellation of  mortgage  on  which  monet 
was  obtained. 

Record  examined,  and  held,  that  plaintiffs 
were  not  estopped  from  prosecuting  this  ac- 
tion by  commencing  proceedings  against  the 
Southern  Surety  Company. 

2.  Guardian  and  ward  <S=»131  —  Evidence 

SUFFICIENT  TO  PUT  MORTGAGEE  ON  NOTICE  AS 
TO  WARD'S  RIGHTS  IN  LAND. 

That  the  judgment  rendered  by  the  trial 
court  is  not  against  the  clear  weight  of  the  evi- 
dence. 

Error  from  District  Court,  Garvin  Coun- 
ty; F.  B.  Swank,  Judge. 

Consolidated  actions  by  James  H.  Choate, 
Jr.,  Leslie  R.  Choate,  and  Felix  N.  Choate, 
R.  M.  Love,  as  guardian  for  each,  against 
Francis  J.  Cashing,  Ada  T.  Cushing,  execu- 
trix of  his  estate,  substituted  on  his  death, 
and  others.  Judgment  in  each  case  for  plain- 
tiffs, and  defendant  named  brings  error.  Af- 
firmed. 

Tibbetts  &  Green,  of  Guthrie,  for  plaintiff 
in  error. 

Wayne  H.  Lasater,  of  Pauls  Valley,  for  de- 
fendants In  error. 

KANE,  J.  The  subject-matter  of  the  vari- 
ous controversies  involved  in  the  above-en- 
titled consolidated  cases  was  the  allotted 


lands  of  Jas.  H.  Choate,  Felix  N.  Choate,  and 
Leslie  R.  Choate,  three  Indian  minors  of  one- 
half  Choctaw  blood.  Originally  three  sepa- 
rate suits  were  instituted  by  R.  M.  Love,  as 
guardian  of  these  minors,  for  the  purpose  of 
canceling  a  certain  mortgage  of  $3,000  cover- 
ing these  lands  which  was  alleged  to  be  held 
by  the  plaintiff  in  error. 

The  events  leading  up  to  the  execution  of 
this  mortgage  may  be  briefly  summarized  as 
follows: 

J.  A.  Choate,  who  Is  a  full-blood  Choctaw 
Indian  and  the  father  of  the  minor  plaintiffs, 
was  also  their  guardian  for  a  number  of 
years.  While  occupying  the  latter  relation, 
he  made  a  fictitious  guardianship  sale  of  the 
lands  of  the  plaintiffs  through  apparently 
regular  probate  proceedings  by  which  the 
lands  were  conveyed  to  Ray  F.  Davis,  his 
brother-in-law,  with  whom  he  had  an  agree- 
ment to  the  effect  that  Davis  would  mortgage 
the  lands,  for  which  he  paid  no  consideration 
whatever,  and  turn  the  proceeds  thereof  over 
to  Choate,  the  guardian,  and  others.  About 
this  time  the  defendant  E.  M.  Nesbittand  the 
guardian  Choate  also  entered  Into  aif  arrange- 
ment whereby  Davis  was  to  procure  a  loan 
on  the  lands  thus  acquired  at  guardian  sale, 
and  that  out  of  the  money  procured  Choate 
would  pay  Nesbitt  a  certain  sum  of  money, 
in  payment  of  a  debt,  which  it  was  admitted 
Choate  owed  Nesbitt.  In  pursuance  of  this 
agreement,  Davis  executed  the  mortgage  in- 
volved herein,  Nesbitt,  who  was  a  loan  agent, 
procuring  the  loan  from  the  mortgagee 
through  one  F.  O.  Ringer,  who  is  conceded  to 
be  the  duly  credited  agent  of  the  mortgagee; 
that,  in  pursuance  of  this  agreement,  the 
mortgage  herein  was  executed,  the  draft 
made  by  the  mortgagee  finding  its  way  into 
the  bands  of  Nesbitt  through  the  following 
circuitous  route,  as  stated  by  counsel  for  de- 
fendant in  error  in  his  brief: 

"During  these  transactions,  Francis  J.  Cush- 
ing lived  in  Chicago,  HI.,  and  had  one  A.  W. 
Bronson  of  Topeka,  Kan.,  as  his  loan  agent; 
and  Mr.  Bronson,  in  turn,  had  as  his  Bubagent 
for  the  purpose  of  procuring  applications  for 
loans  from  Mr.  Cushing  one  C.  O.  Fish  of  Guth- 
rie, Okl.;  and  Mr.  Fish,  in  turn,  had  among 
others  as  his  subagents  for  that  purpose 
Messrs.  E.  N.  Nesbitt  and  F.  O.  Ringer,  whose 
duty  and  custom  it  was  to  secure  applications 
for  loans  for  Cushing  and  others  and  to  as- 
sist in  the  execution  and  delivery  of  the  proper 
papers  and  to  receive  and  distribute  the  money 
in  connection  with  such  loans.  And  this  loan 
was  secured,  effected,  and  closed  in  their  UBual 
course  of  business,  Messrs.  Nesbitt  and  Ringer 
receiving  from  Mr.  Fish  the  proceeds  of  the 
mortgage  which  they  had  caused  to  be  executed 
and  forwarded  to  him,  and  distributing  the 
money  to  those  entitled  to  the  same,  after  re- 
taining their  feeB,  expenses,  charges,  and  oth- 
er indebtedness  against  the  borrower." 

When  the  money  for  this  particular  loan 
reached  Mr.  Nesbitt,  he  retained  $2,000, 
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thereof,  which  be  appropriated  to  his  own 
use  In  payment  of  Choate's  indebtedness  to 
him  and  others,  and  delivered  $3,000  thereof 
to  J.  H.  Ohoate,  the  father  and  guardian  of 
the  minors,  who  also  retained  It,  for  his  own 
benefit;  no  part  thereof  ever  coming  Into  the 
hands  of  the  minors  or  being  used  for  their 
Oeneflt. 

In  addition  to  filing  the  foregoing  actions, 
these  plaintiffs  also  commenced  an  action 
against  A.  M.  Davis  to  cancel  the  deeds  ex- 
ecuted to  him  and  obtained  a  judgment  as 
prayed  for;  and  thereafter  they  also  com- 
menced an  action  against  the  Southern  Sure- 
ty Company  setting  forth  the  facts  substan- 
tially as  above  and  praying  Judgment  against 
the  surety  company  for  the  amounts  shown 
to  be  due  to  them  from  their  guardian 
Choate,  which  action  Is  still  pending,  undis- 
posed of,  in  the  trial  court.  These  are  the 
various  actions  which  now  constitute  this 
consolidated  case. 

Francis  J.  Cushing  died  subsequent  to  the 
execution  of  the  mortgage,  and  his  executrix, 
Ada  T.  Cushing,  was  made  defendant  in  his 
place.  She  first  filed  a  motion  to  dismiss  the 
action  against  her,  on  the  ground  that  the 
plaintiffs  had  made  a  definite  and  final  elec- 
tion of  remedies  by  proceeding  against  the 
Southern  Surety  Company  in  the  action  here- 
inbefore mentioned.  This  motion  was  over- 
ruled by  the  court  and  exceptions  saved. 

Upon  trial  to  the  court  upon  the  merits, 
judgment  was  rendered  in  favor  of  the  de- 
fendants in  error,  to  reverse  which  this  pro- 
ceeding in  error  was  commenced. 

The  principal  grounds  for  reversal  relied 
upon  by  counsel  for  the  plaintiff  in  error  are 
summarized  in  his  brief  as  follows: 

(1)  The  plaintiffs  in  these  actions  had 
made  a  definite  and  final  election  of  remedies 
by  bringing  suit  for  the  recovery  of  the 
money  alleged  to  have  been  lost  by  them 
from  the  sureties  on  the  bond  of  their  guard- 
ian, and  therefore  they  were  not  entitled  to 
ask  cancellation  of  the  mortgage  upon  which 
the  money  was  obtained. 

(2)  The  mortgagee  who  loaned  the  money 
was  a  bona  fide  and  innocent  Incumbrancer. 
The  sale' of  the  real  estate  subsequently  mort- 
gaged was  regular  upon  its  face  and  duly 
confirmed  by  the  court,  and  therefore  Said 
mortgagee  and  his  assignees  are  entitled  to 
be  protected  in  their  investment  as  innocent 
purchasers. 

(3)  The  court  committed  error  in  overrul- 
ing the  defendant's  demurrer  to  the  petition, 
and  defendant's  demurrer  to  the  evidence, 
both  of  which  were  insufficient  to  warrant 
the  relief  granted  by  the  court. 

[1]  The  first  proposition  was  decided  ad- 
versely to  the  contention  of  counsel  in  an 
opinion  rendered  in  the  consolidated  cases  of 
Alliance  Trust  Company,  Limited,  of  Dundee, 
Scotland,  v.  Felix  N.  Choate,  a  Minor,  by  R. 
M.  Love,  his  Next  Friend  and  Legal  Guardi- 
an; B.  N.  Nesbltt  and  F.  O.  Ringer,  and  the 


Alliance  Trust  Company;  Limited,  of  Dundee, 
Scotland,  v.  Leslie  R.  Choate,  a  Minor,  by 
R.  M.  Love,  his  Next  Friend  and  Legal 
Guardian,  and  E.  N.  Nesbitt  and  F.  O.  Ring- 
er, 185  Pac*  113,  recently  handed  down,  but 
not  yet  officially  reported.  In  that  case, 
which  was  very  similar  to  the  case  at  bar, 
not  only  in  Its  facts  but  also  In  the  person- 
nel of  the  principal  actors,  the  court  held 
that— 

"Under  the  facts  of  this  case,  as  stated  in 
the  body  of  this  opinion,  plaintiffs  are  not  es- 
topped to  cancel  defendant's  mortgage  because 
of  the  prior  institution  by  them  of  an  action 
against  the  sureties  of  their  former  guardian 
for  the  amounts  due  them  and  their  brother 
and  sister  by  the  county  court  on  said  guard- 
ian's final  account." 

Counsel  for  the  plaintiff  in  error  concede 
that  this  is  decisive  of  their  first  ground  for 
reversal  if  the  court  adheres  to  its  former- 
ruling,  saying'  in  a  supplemental  brief  that— 

"If  the  court  should  be  disposed  to  adhere 
to  the  rule  established  in  the  decision  of  the 
Alliance  Trust  Company  v.  Choate  et  al.,  this 
feature  of  the  case  is  resolved  against  the 
plaintiff  in  error." 

At  the  time  this  supplemental  brief  was 
filed,  the  Alliance  Trust  Company  Case  was 
still  pending  on  a  petition  for  rehearing, 
which  has  since  been  overruled,  so  this  ques- 
tion must  now  be  considered  as  settled. 

In  the  same  brief,  speaking  of  the  two  -re- 
maining assignments  of  error  which  raise  but 
one  question,  the  sufficiency  of  the  evidence 
to  sustain  the  judgment  rendered,  counsel 
for  the  plaintiff  say: 

"We  do  not  want  the  court  to  get  the  impres- 
sion, from  our  insistence  upon  what  we  be- 
lieve to  be  the  proper  application  of  the  doc- 
trine of  election  of  remedies,  that  we  in  any 
way  concede  that  the  facts  in  this  case  bring  it 
within  the  decision  in  the  case  of  Alliance 
Trust  Company      Choate  et  al." 

We  have  examined  the  very  careful  analy- 
sis of  the  evidence  contained  in  this  supple- 
mental brief  and  particularly  noticed  the 
criticism  of  that  part  of  the  evidence  relied 
on  by  opposing  counsel  set  out  in  his  brief, 
but  are  unable  to  agree  with  counsel  as  to 
the  sufficiency  of  the  evidence  to  sustain  the' 
judgment  of  the  trial  court. 

[2]  There  Is  no  dispute  that  the  guardian's 
sale  was  flagrantly  fraudulent  or  that  Cho- 
ate, the  guardian,  and  Davis,  the  pur- 
chaser, and  Nesbitt,  with  whom  the  loan  was 
negotiated,  had  full  knowledge  of  the  fraud. 
The  only  question  of  any  serious  difficulty  is 
whether  the  evidence  shows  facts  sufficient 
to  put  the  mortgagee  upon  inquiry  or  to 
charge  him  or  his  agents  with  notice  of  the 
fraud.  After  a  careful  review  of  the  evi- 
dence, we  are  constrained  to  hold  that  the 
findings  of  the  trial  court  on  these  points  are 
not  against  the  clear  weight  of  the  evidence. 
In  our  Judgment  the  case  is  not  distinguish- 
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able  from  the  Alliance  Trust  Company  Case, 
supra,  Allison  v.  Crummey,  166  Pac.  691, 
Pyeatt  v.  Estug,  179  Pac.  42,  and  the  too 
numerous  other  cases  of  this  class  which 
have  from  time  to  time  found  their  way  into 
this  court 

For  the  reasons  stated,  the  judgment  of  the 
court  below  must  be  affirmed. 

RAINEX,  V.  C.  J.,  and  JOHNSON,  PITOII- 
FORD,  and  McNElLL,  JJ.,  concur. 


KENNEDY  v.  VAN  HORN.  (No.  9946.) 

(Supreme  Court  of  Oklahoma.   Oct.  28,  1919. 
Rehearing  Denied  Jan.  27,  1920.) 

(Syllabus  ly  the  Court.) 

1.  Damages    <3=>142— "Special  damages" 
must  be  specially  pleaded, 

Special  damages,  that  is,  damages  which  do 
not  necessarily  result  from  the  injury  com- 
plained of,  must  be  especially  pleaded,  except 
where  they  are  conclusively  presumed  from 
the  facts  stated. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Spe- 
cial Damages.] 

2.  Damages     <S=»145— Impaired  earning 

CAPACITY,  SPECIAL  DAMAGES. 

Impaired  earning  capacity  resulting  from 
personal  injury  is  special  damages,  and,  to  be 
recoverable,  must  be  especially  claimed  in  the 
petition. 

3.  Damages  <s=145— Pleading  hot  showing 
impaired  earning  capacity. 

An  allegation  of  permanent  injury  is  not 
equivalent  to  an  allegation  of  impaired  earn- 
ing capacity. 

Error  from  Superior  Court,  Tulsa  County ; 
M.  A.  Breckinbrldge,  Judge. 

Action  by  O.  L.  Van  Horn  against  J.  L. 
Kennedy.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Reversed  and  remand- 
ed for  a  new  trial. 

Edward  P.  Marshall,  of  Tulsa,  for  plaintiff 
In  error. 

O.  C.  Spillers,  of  Tulsa,  for  defendant  In 
error. 

OWEN,  C.  J.  The  question  necessary  for 
determination  is  whether  the  trial  court  erred 
In  admitting  testimony  as  to  Van  Horn's 
impaired  earning  capacity,  under  a  general 
allegation  that  he  had  sustained  permanent 
Injuries.  The  petition  contains  no  allegation 
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as  to  his  earning  capacity  or  to  what  extent 
it  had  been  impaired.  There  was  an  allega- 
tion of  loss  of  time,  for  which  $25  was 
claimed.  The  evidence,  admitted  over  defend- 
ant's objection,  was  to  the  effect  that  plain- 
tiffs earning  capacity  had  been  diminished 
about  25  per  cent. ;  and  the  court  instructed 
the  jury  in  estimating  plaintiff's  damages 
they  should  take  Into  consideration  the  ef- 
fect of  the  injuries  upon  his  earning  capacity. 
This  instruction  was  excepted  to  by  defend- 
ants. 

{1, 2]  The  rule  appears  to  be  well  settled 
that  special  damages  must  be  pleaded,  and  it 
is  error  to  admit  proof  of  such  damages  in 
the  absence  of  such  allegation.  8B.C.L.  p. 
612;  17  C.  J.  p.  1002;  Boyden  v.  Burke,  14 
How.  576,  14  lu  Ed.  548 ;  Gumb  v.  Railway 
Co.,  114  N.  Y.  411,  21  N.  E.  993;  Tomlinson 
v.  Town  of  Derby,  43  Conn.  562. 

It  is  equally  well  settled  that  diminished 
earning  capacity  from  a  personal  injury  is 
special  damages,  and  to  be  recoverable  must 
be  especially  claimed  in  the  petition.  Arm- 
strong v.  S.  I.  Ry.  Co.,  101  Wash.  525,  172 
Pac.  578,  lu  R.  A.  1918E,  460;  Birmingham 
Ry.,  L.  &  P.  Co.  v.  Colbert,  190  Ala.  229,  67 
South.  513;  Keen  v.  St  L.,  I.  M.  &  S.  Ry.  Co., 
129  Mo.  App.  301,  108  S.  W.  1125;  Cleveland, 
C,  O.  ft  St.  L.  Ry.  Co.  v.  Case,  174  Ind.  369, 
91  N.  B.  238. 

[3]  An  allegation  of  "permanent  injury"  is 
not  equivalent  to  an  allegation  of  diminished 
earning  capacity.  Scboll  v.  Grayson,  147 
Mo.  App.  652,  127  S.  W.  415. 

There  being  no  allegation  as  to  plaintiff's 
earning  capacity,  the  extent  to  which  such 
capacity  had  been  impaired  was  not  properly 
within  the  issues,  and  it  was  error  to  admit 
testimony,  over  the  objections  of  the  defend- 
ant as  to  the  difference  between  his  earnings 
prior  and  subsequent  to  -  the  injury,  and  to 
submit  that  question  to  the  jury  as  an  ele- 
ment of  damages. 

Counsel  rely  upon  the  case  of  Mo.,  O.  ft  G. 
R.  Co.  v.  Collins,  47  Okl.  761,  150  Pac.  142, 
but  that  case  is  not  an  authority  in  point. 
There  the  question  was  the  admissibility  of 
mortality  tables,  showing  the  life  expectancy 
of  the  plaintiff.  It  was  held  that  when  the 
effect  of  the  Injury  to  a  person  Is  to  per- 
manently diminish  his  earning  capacity,  the 
expectancy  of  life  of  such  person  becomes 
a  matter  of  Importance  in  estimating  the 
amount  of  his  damages. 

The  judgment  of  the  trial  court  is  reversed, 
and  the  cause  remanded  for  new  trial. 

RAINEY,  KANE.  JOHNSON,  and  Mc- 
NElLL, JJ.,  concur. 
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WOLF  et  ux.  v.  BLACKWELL  OIL  &  OAS 
CO.  et  aL  (No.  8959.) 

(Supreme  Court  of  Oklahoma.    Jan.  6,  1920.) 

(Byllabut  by  the  Court.) 

1.  Contracts  «=>152— Construction  of  pro- 
visions TOGETHER  GIVING  WORDS  THEIR  OR- 
DINARY MEANING. 

The  language  of  a  contract  is  to  govern  its 
interpretation,  if  the  language  is  cjear  and  ex- 
plicit and  does  not  involve  an  absurdity,  and 
the  whole  of  such  contract  is  to  be  taken  to- 
gether so  as  to  give  effect  to  every  part,  if 
reasonably  practicable,  each  clause  helping  to 
interpret  the  others,  and  the  words  to  be  un- 
derstood in  their  ordinary  and  popular  sense 
unless  used  by,  the  parties  in  a  technical  sense. 

2.  Mines  and  minerals  ojs»73— Application 

OF  RULE  OF  EJU8DEM  GENERIS. 

By  the  rule  of  ejusdem  generis  where  gen- 
eral words  follow  the  enumeration  of  particular 
classes  of  minerals,  the  general  words  will  be 
construed  as  applicable  only  to  minerals  of  the 
same  general  character  or  class  as  those  enu- 
merated. 

8.  Contracts  «=»147(1)— Parties'  intent  as 
fixing  scope. 
However  broad  may  be  the  terms  of  a  con- 
tract, it  extends  only  to  those  things  concerning 
which  it  appears  that  the  parties  Intended  to 
contract.  1 

(Additional  Syllabut  ly  Editorial  Staff.) 

4.  Mines  and  minerals  <8=»79(2)  —  "On, 
well"  within  meaning  of  lease. 
A  well  is  not  an  "oil  well,"  within  the 
meaning  of  a  lease  reserving  to  the  lessor  one- 
tenth  of  "all  the  oil  and  other  minerals,"  merely 
because  gasoline  is  produced  as  a  by-product  of 
the  gas. 

Error  from  District  Court,  Kay  County; 
Wm.  Boles,  Judge. 

Action  by  H.  F.  Wolf  and  Lena  Wolf, 
his  wife,  against  the  Blackwell  Oil  &  Gas 
Company  and  others.  Judgment  for  defend- 
ants, and  plaintiffs  bring  error.  Affirmed. 

Sam  K.  Sullivan  and  J.  Henry  Hill,  both 
of  Newkirk,  for  plaintiffs  In  error. 

H.  S.  Gurley,  of  Blackwell,  and  Dale  4 
Bierer;  of  Guthrie,  for  defendants  in  error. 

OWEN,  C.  J.  Action  brought  to  compel 
delivery  or  payment  of  one-tenth  of  the  gas 
transported  from  premises  covered  by  an  oil 
and  gas  lease  executed  by  plaintiffs.  The 
lease  grants  unto  the  Blackwell  Oil  Company 
"all  the  oil,  gas,  and  other  minerals,"  found  in 
and  under  the  described  premises,  and  the 
exclusive  right  to  lay  pipe  necessary  for 
production  and  transportation  of  "oil,  gas, 
or  other  minerals"  taken  from  said  premises, 
and  reserves  to  lessors  one-tenth  of  "all 
oil  or  other  minerals"  produced  from  the 


premises,  providing  In  separate  paragraph, 
"If  gas  only  Is  found  In  quantities  large 
enough  to  transport,  then  parties  of  the  first 
part  are  to  receive  $100  per  annum  for  the 
product  of  each  and  every  well  so  transport- 
ed, and  also  free  gas  for  dwelling  on  tiie 
above-described  land  for  heating  and  lighting 
purposes." 

A  well  was  brought  in  from  which  large 
quantities  of  gas  were,  transported,  and 
plaintiffs  were  paid  $100  a  year  for  such 
gas.  Lessee  began  to  extract  gasoline  from 
the  gas,  paying  the  lessor  one-tenth  of  such 
gasoline,  but  refused  to  pay  for  one-tenth 
of  the  gas. 

Counsel  contend  that  the  paragraph  pro- 
viding for  payment  of  the  $100  per  annum 
for  the  production  of  each  gas  well  had  no 
effect  after  the  production  of  the  gasoline; 
that  when  gasoline  was  manufactured  from 
the  gas  the  well  was  no  longer  a  gas  well, 
In  the  sense  used  in  that  paragraph;  and 
that  plaintiffSi  were  entited  to  one-tenth  of 
such  gas  under  the  provisions  of  the  para- 
graph reserving  to  the  parties  of  the  first 
part  one-tenth  of  "all  oil  or  other  minerals," 
arguing  that  the  term  "other  minerals"  in- 
cludes gas  from  any  well  except  where  gas 
only  is  found. 

[1]  Under  the  provisions  of  our  statute, 
the  language  of  a  contract  Is  to  govern  its  in- 
terpretation, If  the  language  Is  clear  and  ex- 
plicit and  does  not  Involve  an  absurdity,  and 
the  intention  of  the  parties  is  to  be  ascer- 
tained from  the  writing  alone,  If  possible, 
and  the  whole  of  a  contract  is  to  be  taken 
together,  so  as  to  give  effect  to  every  part, 
If  reasonably  practicable ;  each  clause  help- 
ing to  interpret  the  others.  And  the  words 
of  a  contract  are  to  be  understood  in  their 
ordinary  and  popular  sense,  unless  used  by 
the  parties  In  a  technical  sense.  Chapter 
12,  art.  3,  Bev.  Laws  1910. 

The  granting  clause  of  the  lease  uses  the 
language  "all  the  oil,  gas,  and  other  min- 
erals"; the  excepting  or  royalty  clause,  "all 
oil  or  other  minerals."  In  a  separate  par- 
agraph, the  $100  per  annum  royalty  Is  pro- 
vided for  gas.  It  clearly  appears  the  gas 
royalty  was  to  be  different  from  the  royalty 
for  oil  or  "other  minerals." 

[2]  Counsel  contend,  that  the  language 
"if  gas  only  Is  found  In  quantities  large 
enough  to  transport"  should  be  construed  to 
mean  "if  gas  only  is  found  on  the  premises 
in  quantities  large  enough  to  transport." 
Such  construction,  in  our  opinion,  is  not  per- 
missible, especially  In  view  of  the  language 
"of  each  and  every  well  so  transported" 
found  In  this  paragraph.  As  we  view  this 
paragraph,  it  was  meant  to  deal  with  each 
and  every  well  in  which  gas  was  found  and 
from  which  such  gas  was  transported.  To 
hold  that  the  words  "or  other  minerals," 
found  In  the  clause  fixing  the  royalty  for 
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oil,  Includes  gas,  would  be  to  violate  the 
rule  of  ejusdem  generis.  -General  words  do 
not  explain  or  amplify  particular  terms 
preceding  them,  but,  are  themselves  re- 
stricted and  explain  by  the  particular 
term.  The  general  term  "other  minerals," 
following  the  word  "oil,"  must  be  construed 
to  be  minerals  of  like  character.  Board  of 
County  Com'rs  v.  Grimes  et  at,  182  Pac. 
897;  People  v.  Cummings,  114  Cal.  437,  46 
Pac.  284;  Rhone  -v.  Loomis,  74  Minn.  200, 
77  N.  W.  81. 

[8]  Much  of  counsel's  argument  is  devoted 
to  discussion  of  the  equities  of  the  contract, 
but  no  such  issue  is  presented  by  the  plead- 
ings, and  as  was  said  by  the  trial  court: 

"The  lease  is  clear  upon  its  face ;  be  was  to 
receive  one-tenth  of  the  oil ;  it  is  equally  clear 
he  was  to  receive  $100  for  a  gas  well." 

[4]  It  appears  gasoline  was  caught  in 
dripping  pans  as  a  by-product  of  the  gas. 
In  our  opinion  the  well  cannot  be  held  to 
be  an  "oil  well,"  within  the  meaning  of  the 
lease,  merely  because  gasoline  is  produced 
as  a  by-product  of  the  gas.  It  was  still  a 
"gas  well"  within  the  meaning  of  the  lease 
for  the  purpose  of  fixing  the  gas  royalty. 
Nothing  appears  In  the  record  to  even  indi- 
cate that  the  price  contemplated  the  produc- 
tion of  gasoline,  and  section  958  of  chapter  12 
of  the  statute,  supra,  provides  that,  however 
broad  may  be  the  terms  of  a  contract,  it  ex- 
tends only  to  those  things  concerning  which  it 
appears  the  parties  Intended  to  contract. 

It  might  be  said  that  the  term  "other 
minerals"  following  the  word  "oil"  in- 
cludes gasoline  oil.  But  it  is  unnecessary 
for  us  to  determine  that  for  the  reason  it 
appears  from  the  petition  that  lessors  re- 
ceived one-tenth  of  the  value  of  the  gas- 
oline oil  produced.  The  controversy  is  as 
to  one-tenth  of  the  gas  produced  from  the 
well  from  which  the  gasoline  oil  came. 

The  judgment  of  the  trial  court  is  there- 
fore affirmed. 

RAINBY,  PITCH  FORD,  JOHNSON,  MC- 
NEILL, and  HIGGINS,  JJ.,  concur. 


In  re  REFERENDUM  PETITIONS  ON 
HOUSE  BILL  NO.  509,  1919  LEG- 
ISLATURE.   (No.  10998.) 

(Supreme  Court  of  Oklahoma.   Jan.  6,  1920.) 

(Syllabus  by  the  Court.) 

1.  Statutes  <S=>35%— Partnership  or  cor- 
poration MAT  NOT  SIGN  REFERENDUM  PETI- 
TION. 

A  firm,  partnership,  or  corporation  as  such 
is  not  authorized  by  virtue  of  section  3392, 
Rev.  Laws  1910,  to  sign  the  firm  or  corporate 


name  to  a  referendum  petition  which  is  in- 
tended to  refer  the  act  of  the  Legislature  to 
the  people,  and  where  such  firm  or  corporate 
name  appears  upon  a  petition  for  referendum 
the  same  mast  be  disregarded. 

2.  Statutes  €=*35%— Duplication  of  name 
of  signer  to  referendum  petition  may  be 
disregarded. 
Where  a  name  with  the  same  initials  and 
the  same  address  as  £o  the  city,  the  street,  and 
the  street  number  appeared  upon  two  separate 
petitions  for  referendum,  the  fact  that  said- 
names  and  initials  and  addresses  are  identical 
is  prima  facie  evidence  that  the  same  person 
has  signed  both  petitions;  and,  where  there  is 
no  evidence  to  the  contrary,  it  will  be  presumed 
that  said  name  is  a  duplication,  and  one  of  the 
names  will  be  disregarded. 

8.  Statutes  «=>35%— Referendum  petition 
disregarded  when  not  signed  and  sworn 
to  bt  person  who  circulated  it. 
A  petition  for  referendum,  which  is  not 
signed  and  sworn  to  by  the  person  who  cir- 
culated said  petition,  does  not  substantially 
comply  with  section  3373,  Rev.  Laws  1910,  and 
said  petition  must  be  disregarded. 

4.  Statutes  «=»35%— Signatures  on  refer- 
endum PETITION  NOT  FOLLOWED  BT  POST 
OFFICE  address  or  residence  will  be  dis- 
regarded. 

Where  a  petition  contains  certain  signa- 
tures with  the  post  office  address  or  residence 
omitted  from  the  petition,  said  signatures  are 
not  in  compliance  with  section  3368,  Rev.  Laws 
1910,  and  must  be  disregarded. 

5.  Statutes  <©=>35%— Signatures  to  refer- 
endum PETITION  APPEARING  IN  ONE  HAND- 
WRITING OR  ON  TYPEWRITER  DISREGARDED. 

Where  the  signatures  to  referendum  peti- 
tions all  appear  in  the  handwriting  of  one 
person  or  are  written  in  with  the  typewriter, 
such  signatures  are  not  in  compliance  with  sec- 
tion 3692,  Rev.  Laws  1910,  and  cannot  be 
considered  as  legal  signatures  to  said  petition. 

6.  Statutes  *j=>35%— Signature  to  refer- 
endum PETITION  NOT  DESIGNATING  CITY  OR 
TOWN  RESIDENCE  NOT  TO  BE  COUNTED. 

A  signer  upon  a  referendum  petition,  who 
gives  his  street  address  or  rural  route,  but 
fails  to  designate  the  city  in  which  such  street 
is  located  or  town  with  which  such  rural  route 
is  connected,  has  not  signed  said  petition  as 
required  by  section  3368,  Rev.  Laws  1910,  and 
such  signatures  cannot  be  counted. 

7.  Statutes  '<3=>35%— Written  notice  of 
protest  to  referendum  petition  to  be 
given  and  time  fixed  for  hearing. 

The  written  notice  to  the  Secretary  of 
State  and  to  the  party  or  parties  who  filed  the 
initiative  or  referendum  petition,  embodying  a 
protest  against  said  petition,  having  been  filed 
with  the  Secretary  of  State,  it  becomes  his 
duty  then  and  there  to  fix  a  day  not  sooner 
than  five  days  thereafter  in  which  to  hear  the 
same,  and  it  is  not  essential  that  such  notice 
be  served  otherwise  upon  the  party  or  parties 
filing  said  referendum  petition. 
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Appeal  from  Order  of  Secretary  of  State. 

Petitions  for  referendum  on  House  Bill  No. 
509  of  the  1919  Legislature,  to  which  Henry 
Wood  filed  a  protest  with  the  Secretary  of 
State.  Motion  to  dismiss  the  protest  over- 
ruled, and,  from  an  order  of  the  Secretary  of 
State  overruling  the  protest  and  sustaining 
the  referendum  petitions,  protestant  filed  a 
written  notice  of  appeal,  and  the  cause  was 
transmitted  to  the  Supreme  Court  Petitions 
adjudged  insufficient,  and  Secretary  of  .State 
directed  to  sustain  the  protest  and  dismiss 
the  petitions  for  referendum. 

William  Neff  and  L.  E.  NeS,  both  of  Musko- 
gee, for  protestant 

J.  C  Helms,  of  Oklahoma  City,  for  peti- 
tioners. 

McNEILL,  J.  On  June  27,  1919,  there  was 
filed  in  the  office  of  the  Secretary  of  State 
pamphlet  petitions  purporting  to  be  signed 
by  10,618  voters  of  the  state  of  Oklahoma,  ask- 
ing for  a  referendum  on  House  Bill  509,  which 
bill  had  been  regularly  passed  by  the  Seventh 
Legislature  of  Oklahoma.  Within  ten  days 
thereafter,  Henry  Wood  filed  in  the  office  of 
the  Secretary  of  State  a  protest  against  the 
referendum  petition  and  for  grounds  of  pro- 
test and  objection  stated : 

First  That  the  petition  does  not  bear  th« 
number  of  signatures  required  by  law,  and 
the  signatures  were  not  procured  and  certi- 
fied in  the  manner  provided  by  law. 

Second.  That  the  purported  petition  and 
alleged  signatures  are  uot  authenticated  and 
verified  as  required  by  law. 

Third.  That  the  purported  petition  Is  not 
In  form  as  required  by  chapter  87,  R.  L. 
1910. 

On  August  14,  1919,  the  petitioners  filed  a 
motion  to  dismiss  the  protest  alleging  that 
the  protest  had  been  abandoned.  This  was 
overruled,  and  the  protest  came  on  for  hear- 
ing before  the  Secretary  of  State  October  1, 
1919.  On  the  trial  of  the  case  before  the 
Secretary  of  State,  the  different  petitions 
were  all  introduced  in  evidence,  and  the  pro- 
testant and  petitioners  both  offered  oral  evi- 
dence. After  the  introduction  of  evidence  by 
both  sides,  on  the  8th  day  of  October,  1919, 
the  Secretary  of  State  made  an  order  over- 
ruling the  protest  and  sustaining  the  referen- 
dum petitions.  On  October  17th  the  protes- 
tant filed  with  the  Secretary  of  State  a 
written  notice  of  appeal,  and  said  cause  was 
transmitted  to  this  court,  and  was  submitted 
to  this  court  on  the  record  and  evidence 
taken  before  the  Secretary  of  State  and  the 
briefs  of  the  protestant  and  petitioner. 

[1]  It  was  agreed  between  the  parties,  or 
at  least  the  allegation  Is  made  and  not  con- 
tested in  the  brief,  that  the  petitions,  as 
filed,  contain  10,618  names,  and  in  order  to 
refer  said  enactment  of  the  Legislature  it 
is  necessary  that  the  petitions  should  con- 


tain the  signatures  of  9,722  qualified  signers, 
and  the  face  of  the  petitions  discloses  that 
there  are  896  more  names  thereon  than  are 
necessary  to  make  the  same  a  valid  referen- 
dum petition. 

We  will  take  up  the  objections  to  the  valid- 
ity of  the  petition  in  the  order  they  are 
briefed  by  protestant  The  protestant  first 
assails  the  petition  by  setting  out  In  his  brief 
11  names  which  appear  in  different  petitions 
that  are  not  the  names  6f  Individuals  but 
are  the  names  of  firms  or  corporations.  Sec- 
tion 3392,  R.  L.  1910,  provides  that  the  ref- 
erendum petition  may  be  signed  by  every  per- 
son who  is  a  qualified  elector  of  the  state  of 
Oklahoma.  There  is  no  law  that  authorizes 
or  permits  a  firm  or  corporation  to  sign  as 
a  firm  or  corporation.  The  petitions  were 
introduced  in  evidence,  and  they  disclose  the 
fact  that  these  11  firms  or  corporations  have 
signed  in  their  firm  or  corporate  name.  It 
follows  that  said  names  should  not  be  count- 
ed as  qualified  signatures  on  the  petition,  and 
must  be  deducted  from  the  total  number  of 
signatures  appearing  upon  the  petitions. 

[2]  The  second  objection  to  the  petitions  Is 
that  52  names  are  duplicated;  that  is,  52  per- 
sons have  signed  the  petitions  more  than  once. 
In  support  of  this  contention,  there  was  evi- 
dence introduced  that  in  Carter  county  10 
names  appear  upon  different  petitions  twice, 
and  the  protestant  in  support  of  his  conten- 
tion set  out  in  his  brief  42  additional  names 
which  show  that  the  same  are  duplicated ; 
one  name  appearing  three  times.  The  first 
name  set  out  in  the  brief  as  a  duplication  ap- 
pears as  follows : 

Petition  Name     (Nam*  Address. 
No.  No. 

2-82      8     M.  M.  Tate 
Duplicated     5-56     10     M.  If.  Tate 


2915  Classen 
2915  Classen. 


The  other  names  are  set  out  identically  as 
the  one  above.  It  must  be  considered  prima 
facie  evidence  that  M.  M.  Tate,  2915  Classen, 
appearing  on  two  different  petitions,  Is  one 
and  the  same  person.  The  petitioners  do  not 
attempt  in  their  brief  to  answer  this  question 
or  to  controvert  the  fact  alleged  by  the  plain- 
tiff. The  petitions  upon  their  face  disclose 
prima  facie  evidence  that  the  52  names  are 
duplicated.  There  being  nothing  to  rebut 
said  fact  it  follows  that  said  names  must  be 
considered  duplicated  and  the  52  names  must 
be  deducted  from  the  number  of  names  signed 
to  said  petition. 

[3]  The  protestant  next  assails  seven  peti- 
tions which  contain  140  names  for  the  reason 
the  said  petitions  are  not  verified  as  required 
by  law.  Petitions  Nos.  3—32,  3—85,  3—37. 
4—35,  4—99,  and  5—66  are  objected  to  for  the 
reason  that  same  are  not  signed  by  the  cir- 
culator or,  if  so  signed,  are  not  signed  by  any 
notary  public.  Petition  No.  4 — 51  is  also 
objected  to  for  the  reason  same  Is  signed  and 
acknowledged  by  T.  D.  Irving  by  Joe  Dow. 
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These  petitions  do  not  comply  with  section 
3373,  R.  I,.  1910,  and  must  be  disregarded, 
and  the  140  names  appearing  upon  these  sev- 
en petitions  must  be  deducted  from  the  total 
number. 

[4,  S]  The  protestant  neit  assails  petitions 
Nos.  8 — 17,  3-^-81,  and  2—63  for  the  reason 
that  the  same  were  not  signed  by  the  various 
persons  whose  names  appear  thereon,  but 
were  all  signed  by  one  person;  and  protestant 
in  support  of  his  contention  introduced  the 
witness  J.  T.  Thompson,  who  testified  as  an 
expert  on  handwriting  that  all  the  names 
appearing  on  those  petitions  had  been 
signed  by  one  person,  that  is,  one  person 
signed  the  names  of  the  alleged  persons  to 
petition  No.  3 — 17,  and  a  different  person 
signed  all  the  names  to  petition  No.  3 — 81, 
and  still  a  different  person  signed  all  the 
names  to  petition  No.  2—63.  Objection  is 
also  made  to  petition  No.  1—95  for  the 
mason  the  names  were  signed  with  a 
typewriter  and  not  by  the  person  who  pur- 
ported to  sign  the  petition,  and  upon  those 
four  petitions  there  are  80  names  that  should 
be  disregarded.  The  petitioners  did  not  con- 
test this  fact  in  their  brief.  Those  four  peti- 
tions were  not  signed  as  provided  by  section 
3392,  R.  L.  1910,  therefore  must  be  disregard- 
ed and  the  SO  names  deducted  from  the  total 
number  of  names  appearing  on  the  petition. 

The  protestant  next  assails  the  petitions 
for  the  reason  It  appears  upon  the  face  of  the 
petitions  that  there  are  306  signers  who  omit 
altogether  to  give  any  address.  These  names 
are  set  out  in  the  brief  of  protestant,  dis- 
closing on  what  petition  their  names  are 
signed  and  the  number  of  the  line  on  which 
the  name  appears  on  the  petition.  Section 
3368  gives  the  form  of  referendum  petition 
and  provides  tbfe  each  signer  acknowledge 
the  following  fact: 

"I  have  personally  signed  this  petition;  I 
am  a  legal  voter  of  the  state  of  Oklahoma. 
*  *  *  My  residence  and  post  office  are  cor- 
rectly written  after  my  name." 

This  court,  in  passing  upon  a  very  similar 
question  in  the  case  .of  In  re  Referendum 
Petition  No.  31,  Muskogee  Free  Fair  Bill, 
172  Pac.  639,  states  as  follows : 

"The  aims  of  the  statute  requiring  correct 
addresses  of  the  signers  is  to  enable  a  protes- 
tant of  the  petition  to  trace  the  signer  for  the 
purpose  of  determining  his  qualification  to  sign 
the  petition,  and  when  this  cannot  be  done,  on 
account  of  the  procedure  adopted  here,  the 
statute  is  not  substantially  complied  with,  and 
the  presumption  that  the  signatures  were  those 
of  legally  qualified  electors  is  prima  facie  de- 
stroyed." 

The  Supreme  Court  of  Oregon,  in  the  case 
of  State  ex  rel.  v.  Olcott,  62  Or.  277, 125  Pac. 
303,  stated  as  follows : 


"It  is  the  duty  of  the  circulator  of  a  referen- 
dum petition  to  see  that  the  proper  address  of 
the  signers  thereto  is  placed  on  the  petition." 

[6]  The  signers,  having  failed  to  designate 
their  residence  or  post  office,  have  not  sub- 
stantially complied  with  the  provisions  of  the 
law,  and  said  306  names  must  be  deducted 
from  the  total  number  of  the  names. 

The  protestant  next  objects  to  358  names 
which  appear  on  the  different  petitions  where 
the  person  signing  has  failed  to  give  his  post 
office  address.  The  signer  has  designated 
the  street  and  number  or  the  rural  route,  but 
has  failed  to  designate  what  city  or  town  to 
which  the  street  address  refers,  or  what  town 
the  rural  route  is  connected  with.  The  pro- 
testant sets  out  the  names  of  said  signers 
and  the  number  of  the  petition  upon  which 
said  names  are  found.  These  signers  are  sub- 
ject to  practically  the  same  objection  as  the 
signers  who  gave  no  address.  The  cases  of 
In  re  Referendum  Petition  No.  31,  supra,  and 
State  ex  rel.  v.  Olcott,  supra,  are  cases  sup- 
porting the  theory  that  these  names  should  be 
disregarded  on  the  petition.  The  Supreme 
Court  of  Michigan,  In  the  case  of  Thompson 
v.  Vaughan,  192  Mich.  512,  159  N.  W.  65,  in 
passing  upon  a  similar  question  said : 

"The  evident  purpose  of  these  provisions  is 
to  prevent  duplication  of  signatures,  and  the 
fraudulent  use  of  the  referendum  by  persons 
who  are  not  electors.  And  to  make  these  re- 
sults more  certain  it  is  required  that  the  sec- 
tions circulated  in  any  county  or  city  shall  be 
signed  only  by  electors  residing  in  such  county 
or  city.  To  secure  the  results  aimed  at  by  the 
Constitution  each  of  these  requirements  must 
be  strictly  observed.  It  cannot  be  inferred 
that  a  section  was  circulated  in  a  certain  coun- 
ty or  city  from  the  fact  that  a  majority,  or 
all,  of  the  signers  gave  their  residences  as  in 
that  county  or  city.  Nor  can  it  be  inferred  that 
the  signers  resided  in  a  certain  county  or  city 
from  the  fact  that  the  section  waa  circulated 
in  such  county  or  city.  To  permit  either  in- 
ference would  defeat  the  object  of  the  consti- 
tutional provisions.  The  place  of  circulation 
and  the  place  of  residence  must  each  be  shown 
by  itself  on  every  section.  And  the  signatures 
cannot  be  counted  on  a  section  which  does  not 
thus  show  where  it  was  circulated,  nor  can  a 
signature  be  counted  on  any  section  unless  it 
is  followed  by  the  signer's  residence  and  vot- 
ing precinct." 

The  858  signers  having  failed  to  comply 
with  the  statute  in  giving  their  post  office 
address,  they  cannot  be  counted  as  qualified 
signers  to  said  petition,  and  the  names  must 
be  disregarded.  This  makes  a  total  of  947 
names  upon  the  petition  which  must  be  dis- 
regarded. Deducting  the  917  names  from  the 
10,618  names  leaves  only  9,671  names  and  not 
sufficient  to  be  a  legal  petition,  as  it  Is  stated, 
and  without  contradiction,  that  the  petition 
in  order  to  be  valid  must  contain  9,722  names. 

In  addition  to  the  above  names,  the  pro- 
testant alleges  there  are  267  signers  who 
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gave  as  their  residence  a  place  where  no  one 
resides,  and  an  additional  668  names  In  cities 
of  over  10,000  which  failed  to  give  a  street 
address;  also,  that  numerous  women  had 
signed,  who  were  not  qualified  electors ;  also, 
that  some  4,000  names  appear  on  the  petition 
who  were  not  qualified  electors,  for  the  rea- 
son they  had  not  registered  to  vote.  It  is 
unnecessary  for  us  to  pass  upon  this  ques- 
tion, as  the  elimination  of  the  047  names 
leaves  the  petition  insufficient. 

The  petitioners  first  suggest  in  their  brief 
that  the  protestant  Henry  Wood  has  filed  his 
protest  as  commissioner  of  highways  of  the 
Btate  of  Oklahoma  and  not  as  an  Individual ; 
but  there  Is  no  merit  In  this  contention,  aa 
the  petition  is  signed  by  him  as  an  individual 
and  not  as  an  officer. 

[7]  It  is  next  contended  that  the  record 
shows  no  service  of  notice  on  petitioners  by 
protestant  of  filing  his  protest  As  to  wheth- 
er any  notice  was  served  or  not  does  not  ap- 
pear from  the  record  and  could  not  be  raised 
at  this  rime,  for  the  petitioners  entered  a 
general  appearance  to  the  motion.  This 
court,  in  Ke  Initiative  State  Question  No.  10, 
26  Okl.  534,  110  Pac.  647,  has  held  contrary 
to  the  contention  of  the  petitioners. 

The  protest  was  filed  July  7, 1919,  and  was 
not  heard  until  October  1,  1919.  The  peti- 
tioners filed  a  motion  on  the  14th  of  August 
to  dismiss  said  protest  for  the  reason  protes- 
tant had  abandoned  the  same,  which  motion 
was  overruled.  The  petitioners  now  contend 
that  the  Secretary  of  State  lost  jurisdiction 
for  the  reason  the  protest  was  not  heard  at 
once,  and  they  rely  upon  the  case  of  Russell 
v.  Harrison,  33  Okl.  225,  124  Pac.  762.  This 
case,  however,  does  not  sustain  the  contention 
of  petitioners.  While  the  court  in  that  case 
stated  it  is  mandatory  for  the  Secretary  of 
State,  after  five  days,  to  proceed  to  have  an 
Immediate  hearing  upon  the  protest,  and  that 
mandamus  will  lie  to  compel  the  Secretary 
of  State  to  hear  said  protest,  but  the  court 
does  not  state  or  hold  that  the  failure  of  the 


Secretary  of  State  to  hear  the  protest  ousts 
the  secretary  of  Jurisdiction. 

The  third  proposition  briefed  by  the  peti- 
tioners Is :  There  Is  no  legal  evidence  offered 
by  the  protestant.  There  is  no  merit  to  this 
contention.  In  the  discussion  of  the  propo- 
sition herein,  we  have  pointed  out  the  evidence 
material  thereto,  all  of  which  is  competent 
and  legal;  most  of  the  same  being  apparent 
from  an  examination  of  the  petitions  them- 
selves. 

Petitioners  next  contend  that  this  court 
failed  to  hear  the  case  within  10  days,  and 
therefore  lost  jurisdiction.  This  contention 
Is  likewise  frivolous,  as  the  record  discloses 
the  case  was  filed  In  this  court  on  the  18th 
day  of  October,  and  on  the  17th  day  of  No- 
vember the  protestant  filed  his  brief,  and  on 
the  28th  day  of  November  filed  a  motion  to 
advance  the  cause,  and  on  December  5th 
the  petitioners  were  given  15  days'  additional 
time  to  file  a  typewritten  brief.  It  certainly 
could  not  be  contended  that  petitioners,  hav- 
ing asked  additional  time  in  which  to  file 
their  own  brief,  could  now  be  heard  to  say 
that  the  court  should  have  heard  the  case 
at  an  earlier  date.  The  record  further  dis- 
closed that  the  case  was  submitted  on  the 
22d  day  of  December,  and  on  said  date  the 
petitioners  were  again  given  permission  to 
file  their  brief  instanter ;  so,  If  there  has  been 
delay  in  this  court,  the  petitioners  have  been 
as  much  responsible  for  the  same  as  the 
court,  and  cannot  set  up  their  own  acts  In 
asking  for  delay  and  then  suggest  that  the 
court  by  reason  of  said  fact  has  lost  juris- 
diction by  permitting  petitioners  to  have  ad- 
ditional time  to  prepare  their  case. 

For  the  reasons  stated,  the  petition  Is  in- 
sufficient, and  the  Secretary  of  State  la  di- 
rected to  sustain  said  proteW  and  dismiss  the 
petition  for  referendum. 

OWEN,  O.  X,  and  RAINBT,  PITCHFOBD, 
JOHNSON,  and  HIGGINS,  JJ.,  concur. 
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HUCKS  v.  STATE.    (No.  A-3394.) 


(Criminal  Court  of  Appeals  of  Oklahoma. 
Jan.  26,  1920.) 

(Syllabus  by  Editorial  Staff.) 

Criminal  law  <8=>1130<4)— Affirmance  fob 
failure  to  file  brief. 
Where  defendant  perfected  an  appeal  by 
filing  in  the  Criminal  Court  of  Appeals  on  June 
SO,  1918,  a  petition  in  error  with  case-made  and 
filed  no  brief,  the  motion  of  the  Attorney  Gen- 
eral, when  the  case  was  called  for  submission, 
to  affirm  for  want  of  prosecution,  would  be 
granted. 

Appeal  from  County  Court,  Garvin  County ; 
3.  D.  Mitchell,  Judge. 

Bill  Hucks  was  convicted  of  a  violation 
of  the  prohibitory  liquor  law,  and  he  appeals. 
Affirmed. 

Carr  &  Henderson,  of  Pauls  Valley,  for 
plaintiff  in  error. 

W.  C.  Hall,  Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  in  error,  Bill 
Hacks,  was  by  Indictment  duly  returned  in 
the  district  court  of  Garvin  county  charged 
with  selling  intoxicating  liquor  to  one  R.  W. 
Fennings,  which  indictment  was  duly  trans- 
ferred to  the  county  court,  where  upon  his 
trial  plaintiff  in  error  was  found  guilty  and 
his  punishment  fixed  at  a  fine  of  $50  and 
80  days'  confinement  in  the  county  Jail.  From 
the  Judgment  rendered  on  the  verdict  an 
appeal  was  perfected  by  filing  in  this  court 
on  June  13,  1918,  a  petition  in  error  with 
case-made.  No  brief  has  been  filed.  When 
the  case  was  called  for  final  submission,  the 
Attorney  General  moved  to  affirm  the  judg- 
ment for  failure  to  prosecute  the  appeal. 

For  the  reason  stated,  the  motion  Is  sus- 
tained, and  the  judgment  of  the  trial  court 
Is  affirmed. 
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D.  M.  Martlndale,  of  Tulsa,  for  plaintiff 
in  error. 

W.  C.  Hall,  Asst.  Atty.  Gen.,  for  the  State. 


MILES  v.  STATE.  (No.  A-3400.) 

(Criminal  Court  of  Appeals  of  Oklahoma.  Jan. 
10,  1920.) 

(Syllabut  by  Editorial  Staff.) 
Criminal   law  <8=>1182— Convictoor  af- 
firmed WHERE  APPEAL  IS  WITHOUT  ME  BIT. 

Where  the  evidence  for  the  state  was  un- 
disputed and  supports  the  allegations  of  an  in- 
formation for  possession  of  whisky  with  intent 
to  sell  it,  and  an  examination  of  the  record 
shows  that  the  defendant's  appeal  is  wholly 
destitute  of  merit,  a  judgment  of  conviction 
will  be  affirmed. 

Appeal  from  County  Court,  Tulsa  County ; 
H.  L.  Standeven,  Judge. 

Billy  Miles  was  convicted  of  a  violation  of 
the  prohibitory  liquor  law,  and  he  appeals. 
Affirmed. 


PER  CURIAM.  Plaintiff  in  error  was  tried 
and  convicted  on  an  Information  charging 
that  in  Tulsa  county,  on  the  17th  day  of 
September,  1917,  he  did  have  in  his  posses- 
sion 898  bottles  of  beer  and  193  bottles  of 
whisky,  with  Intent  then  and  there  to  sell 
the  same,  and  in  accordance  with  the  verdict 
of  the  jury  he  was  sentenced  to  be  confined 
in  the  county  jail  for  90  days  and  to  pay  a 
line  of  1500. 

The  evidence  for  the  state  is  undisputed, 
and  supports  the  allegations  of  the  informa- 
tion. An  examination  of  the  record  discloses 
that  the  appeal  in  this  case  is  wholly  desti- 
tute of  merit 

The  judgment  of  the  trial  court  is  therefore 
affirmed.    Mandate  forthwith. 


WARD  v.  STATE.   (No,  A-8385.) 

(Criminal  Court  of  Appeals  of  Oklahoma.  Jan. 
19,  1920.) 

(Syllabus  by  Editorial  Staff.) 

Criminal  law  «=>1130(4)— Affirmance  fob 
failure  to  file  brief. 
Where  an  appeal  was  perfected  by  filing  a 
petition  in  error  with  case-made,  but  no  brief 
was  filed,  the  motion  of  the  Attorney  General, 
when  the  case  was  called  for  final  submission, 
to  affirm  the  judgment  for  failure  to  prosecute 
appeal,  should  be  sustained. 

Appeal  from  Superior  Court,  Creek  Coun- 
ty; G.  R.  Wilcox,  Judge. 

John  Henry  Ward  was  convicted  of  vio- 
lation of  the  prohibitory  liquor  law,  and 
appeals.  Affirmed. 

Wallace  &  Wallace,  of  Sapulpa,  for  plain- 
tiff in  error. 
W.  C.  Hall,  Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  in  error,  Ward, 
was  tried  and  convicted  on  an  Information 
charging  that  in  Creek  county,  on  or  about 
the  20th  day  of  November,  1917,  he  did  have 
in  his  possession,  at  his  place  of  business 
in  the  town  of  Shamrock,  five  quarts  of  whis- 
ky with  intent  to  sell  the  same,  and  In  ac- 
1  cordance  with  the  verdict  of  the  jury  he 
'  was  sentenced  to  be  confined  for  90  days  in 
the  county  jail  and  pay  a  fine  of  $100.  From 
the  judgment  an  appeal  was  perfected  by 
filing  in  this  court,  on  June  7,  1918,  a  peti- 
tion in  error  with  case-made. 

No  brief  has  been  filed.  When  the  case 
was  called  for  final  submission,  the  Attorney 
General  moved  to  affirm  the  judgment  for. 
failure  to  prosecute  the  appeal.    For  the 
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reason  stated  therein  the  motion  Is  unstained, 
and  the  Judgment  of  the  lower  court  affirmed. 
Mandate  forth  with. 


HAWKINS  et  at  t.  STATE.    (No.  A-2825.) 

(Criminal  Court  of  Appeals  of  Oklahoma.  Aug. 
H,  1919. '  Rehearing  Denied 
Sept.  13,  1919.) 

(ByUobut  bp  the  Court 

L  Indictment  and  Irtokkatioh  «=>124<4>— 
Joindeb  OF  Pasties. 

Members  of  a  lodge,  which  maintains  a  dob- 
room  in  which  intoxicating  liquors  are  sold 
to  its  members,  and  the  barkeeper  who  makes 
such  sales,  though  not  a  member  of  such  lodge, 
may  be  legally  jointly  charged  in  one  const  for 
a  violation  of  section  3610,  Rev.  Laws  1910. 

2.  Ceihinai,  Law  «=»822(1)— Instbuctionb— 
Misleading  Instbuctions  —  Revebsible 
Ebbob. 

The  instructions  given  by  the  court  to  the 
Jury  and  complained  of  by  the  defendant  duly 
considered  and  found  free  from  reversible  error, 

8.  Intoxicating  Liquobs  236(7) — Sales 
in  Clubboom — Evidence. 
The  record  of  this  case  carefully  read,  and 
It  found  that  the  verdict  of  the  jury  is  suffi- 
ciently supported  by  legal  evidence,  and  the 
trial  of  the  case  free  from  fundamental  error. 

Appeal  from  County  Court,  Oklahoma 
County ;  William  H.  Zwick,  Judge. 

W.  P.  Hawkins,  C  8.  Steele,  D.  N.  Mill- 
bauser,  K.  W.  Billingsley,  Jess  Campbell,  A. 
S.  Jones,  and  Charles  Goncher  were  convict- 
ed of  violating  section  3610,  Revised  Laws, 
and  appeal.  Affirmed. 

George  II.  GIddings,  of  Oklahoma  City,  for 
plaintiffs  in  error. 

S.  P.  F-reeling,  Atty.  Gen.,  and  R.  McMillan, 
Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiffs  In  error,  W.  P. 
Hawkins,  C.  S.  Steele,  D.  N.  Millhauser,  R. 
W.  Billingsley,  Jess  Campbell,  A.  S.  Jones, 
and  Charles  Goucher,  hereinafter  called  de- 
fendants, were  Jointly  Informed  against  for 
unlawfully,  willfully,  and  knowingly  keeping 
and  maintaining  a  "clnbroom"  and  place 
where  whisky  and  beer  were  kept  for  sale  to 
members  of  the  Moose  lodge,  convicted,  and 
Charles  Goucher,  Jess  Campbell,  D.  N.  Mill- 
hauser, and  A.  S.  Jones  each  sentenced  to 
Imprisonment  In  the  county  jail  of  Oklahoma 
county  for  30  days  and  each  fined  in  the 
sum  of  $50,  and  W.  P.  Hawkins,  C.  S  Steele, 
and  R.  W.  Billingsley  each  sentenced  to 
Imprisonment  in  said  jail  for  60  days  and 
each  lined  in  the  sum  of  $100.  To  reverse 
the  judgments  rendered  they  jointly  prose- 
cute this  appeal. 


It  Is  assigned  as  error,  but  not  argued,  or 
authorities  cited  In  brief  In  support  thereof, 
that  the  court  committed  reversible  error  In 
overruling  demurrer  to  the  information ; 
therefore  It  must  be  regarded  that  said  as- 
signment of  error  is  abandoned,  and  hence 
will  not  be  considered. 

The  defendants  have  not  in  their  brief 
abstracted  the  evidence  as  required  by  the 
rules  of  this  court,  and  we  do  not  feel  it 
necessary  to  do  so,  especially  In  view  of  the 
candid  admission  on  the  part  of  the  defend- 
ants In  their  brief  that  the  law  has  been  vi- 
olated as  charged  In  the  information  in  this 
case,  but  averring  that  the  guilt  of  all  of 
the  defendants  has  not  been  legally  proved, 
because  there  is  a  want  of  corroboration  of 
the  evidence  of  accomplices  by  which  the 
guilt  of  some  of  the  defendants  Is  shown. 
It  Is  admitted  In  defendants'  brief  that  this 
does  not  apply  to  Hawkins,  Steele,  Mill- 
hauser, and  Campbell  by  saying: 

"With  reference  to  Hawkins,  Steele,  Mill- 
hauser, and  Campbell  there  is  some  corroborat- 
ing testimony,  because  there  are  exhibits  in  the 
record,  whereby  they  O.  K.'d  certain  bills  for 
whisky,  and  there  are  certain  declarations  made 
by  them  with  reference  to  the  matter  which 
probably  were  sufficient  to  cany  the  case  to 
the  jury  on  the  question  of  corroboration.  It 
is  shown  by  the  evidence  and  admitted  by  the 
defendants,  that  Billingsley  was  employed  by 
the  Moose  lodge  as  its  barkeeper,  at  a  salary  of 
9100  a  month,  and  sold  intoxicating  liquors  in 
the  buffet,  which  wag  an  adjunct  of  said  lodge 
and  was  maintained  and  run  by  it,  and  that 
said  A.  S.  Jones  was  an  officer  of  said  lodge 
and  a  constant  attendant  thereon,  and  that 
Goucher  was  a  member  of  said  lodge  and  a 
member  of  its  auditing  committee,'  and  at  times 
was  seen  behind  the  bar  of  said  buffet." 


It  Is  most  earnestly  Insisted  by  the  defend- 
ants that,  by  reason  of  a  want  of  corrobora- 
tion of  the  evidence  of  accomplices  by  which 
the  guilt  of  the  defendants  Is  shown,  the 
evidence  is  insufficient  to  support  the  ver- 
dict of  the  jury,  at  least  as  to  a  part  of  the 
defendants,  if  not  as  to  all.  The  defendants 
did  not  offer  any  evidence  In  their  defense. 
In  short,  they  contended  that  they  are  enti- 
tled to  a  Scotch  verdict  "of  guilty,  but  not 
legally  proven." 

If  the  statements  made  by  Hawkins  and 
Millhauser  were  Illegally  admitted,  as  to 
which  it  is  unnecessary  to  express  an  .opin- 
ion, under  the  admissions  in  defendants' 
brief  that  there  is  some  corroborating  tes- 
timony of  their  statements  sufficient  to  take 
the  case  to  the  Jury,  because  there  are  ex- 
hibits in  the  record  whereby  Hawkins,  Mill- 
hauser, Steele,  and  Campbell  O.K.'d  certain 
bills  for  whisky,  and  there  are  certain  dec- 
larations made  by  them  with  reference  to  the 
matter,  the  admissions  of  said  statements 
were  not  prejudicial  error  as  to  them. 

That  there  was  corroboration,  other  than 
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by  accomplices,  aa  to  the  guilt  of  Jones,  Is 
shown  by  evidence  that  lie  was  a  member 
And  officer  of  said  lodge,  and  a  regular  at- 
tendant thereof,  and  that  be  was  given  a 
check  by  said  lodge  for  beer  that  had  been 
shipped  in  his  name,  and  hence  there  was 
sufficient  evidence  to  sustain  his  conviction, 
If  the  statements  of  Hawkins  and  Millhauser 
be  eliminated.  Goucher  is  shown  By  the  evi- 
dence, other  than  the  statements  of  Hawkins 
and  Millhauser,  to  be  a  member  of  the  lodge 
and  a  member  of  its  auditing  committee,  and 
must  thereby  have  had  knowledge  of  the  Illic- 
it sales  of  intoxicating  liquors  by  said  lodge 
and  also  aided  in  the  actual  sale  of  the  same. 

[S]  It  being  admitted  by  the  defendants  in 
their  brief,  and  shown  by  evidence,  other 
than  by  accomplices,  that  Billingsley  was 
the  barkeeper,  hired  by  the  lodge,  and,  dress- 
ed as  such,  actively  engaged  in  selling  In- 
toxicating liquors  in  the  buffet  of  the  lodge 
at  the  time  the  club  was  raided  by  the  offi- 
cers, this  evidence  was  sufficient  to  show  his 
guilt  without  corroborating  testimony. 

[1]  Section  S610  Revised  Laws,  the  law 
upon  which  this  prosecution  is  founded,  is 
as  follows: 

"Every  person  who  shall  within  this  slnte, 
directly  or  indirectly,  keep  or  maintain  by 
himself,  or  by  associating  or  combining  with 
other;,  any  clubroom  or  other  place  in  which 
any  liquor,  the  sale  of  which  is  prohibited  by 
this  chapter,  is  received  or  kept  for  the  pur- 
pose of  selling,  bartering,  giving  away,  or  oth- 
erwise furnishing,  or  for  distribution  or  divi- 
sion among  members  of  any  club  or  association 
by  any  means  whatsoever,  and  every  person  who 
shall  sell,  barter,  give  away  or  otherwise  fur- 
nish, distribute  or  divide  any  such  liquors  so 
received  or  kept  shall  be  guilty  of  a  misde- 
meanor." 

'It  necessarily  follows  that  not  only  those 
directly  engaged  in  maintaining  a  place  in 
which  Intoxicating  liquors  are  kept  for  sale, 
though  the  place  be  the  buffet  of  a  duly  in- 
corporated lodge,  as  in  the  instant  case, 
but  those  who  indirectly  aid  in  doing  so, 
are  guilty  of  a  violation  of  said  section 
S610;  the  directors  and  managers  for  au- 
thorizing, permitting,  and  directing  such 
sales  to  be  made,  and  the  barkeeper  for  actu- 
ally making  such  sale. 

The  contention  that  under  the  facts  of  this 
case  the  barkeeper  must  be  separately  prose- 
cuted is  without  merit.  Section  2104,  Revis- 
ed Laws,  is  as  follows: 

"All  persons  concerned  in  the  commission  of 
crime,  whether  it  be  felony  or  misdemeanor,  and 
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whether  they  directly  commit  the  act  constitut- 
ing the  offense,  or  aid  and  abet  in  Its  commis- 
sion, though  not  present,  are  principals." 

We  are  of  the  opinion  that  by  sufficient 
legal  evidence,  especially  in  view  of  the  admis- 
sions of  defendants,  speaking  through  their 
brief,  In  regard  to  the  corroborating  evidence 
as  to  a  part  of  said  defendants,  each  of  the 
defendants  are  shown  to  be  guilty  of  the 
offense  with  which  they  are  charged,  and 
that  the  verdict  of  the  Jury  is  sufficiently 
supported  by  legal  evidence. 

The  court,  among  other  instructions,  gave 
the  jury  the  following,  viz.: 

"You  are  further  instructed  that  a  conviction 
cannot  be  had  upon  the  testimony  of  an  accom- 
plice or  accomplices,  unless  corroborated  by  oth- 
er evidence  tending  to  connect  the  defendant,  or 
one  or  more  of  said  defendants,  with  the  com- 
mission of  the  offense  as  alleged  in  the  infor- 
mation; and  the  corroboration  is  not  sufficient 
if  it  merely  shows  the  commission  of  the  of- 
fense or  the  circumstances  thereof.  An  accom- 
plice, as  the  word  is  here  used,  means  any  one 
connected  with  the  crime  committed,  either  as 
a  principal  offender  or  as  one  who  aids  and 
abets  in  the  commission  of  the  offense,  though 
not  present;  it  includes  all  persons  who  are 
connected  with  the  crime  by  unlawful  acts  on 
their  part  committed  either  before  or  at  the 
time  of  the  commission  of  the  offense,  and  if 
you  find  that  the  crime,  as  alleged  in  the  in- 
formation, was  committed  by  the  said  defend- 
ants, or  by  one  or  more  of  said  named  defend* 
ants ;  and  if  you  find  that  any  witness  or  wit- 
nesses who  have  testified  herein  against  said  de- 
fendants, or  any  one  or  more  of  said  named  de- 
fendants, was  an  accomplice  in  the  commission 
of  said  offense,  then  under  the  law  it  will  be 
your  duty  to  disregard  the  testimony  of  such 
witness  or  witnesses  in  so  far  as  the  same  is 
against  the  said  defendants,  or  either  one  or 
more  of  said  named  defendants,  unless  you  fur- 
ther find  that  the  testimony  of  such  witness  or 
witnesses  is  corroborated  as  herein  stated." 

To  the  giving  of  said  Instruction  the  de- 
fendants duly  objected,  because  the  instruc- 
tion "was  utterly  misleading  and  confusing," 
and  excepted  to  the  giving  thereof. 

[2]  While  said  instruction  might  have  been 
more  clearly  stated,  we  do  not  think,  when 
the  Instructions  as  a  whole  are  considered,  as 
they  must  be,  that  it  was  such  as  to  confuse 
or  mislead  the  Jury,  and  that  the  court  did 
not  commit  reversible  error  in  giving  said 
instruction.  The  court  did  not  err  in  overrul- 
ing the  motion  for  a  new  trial. 

Finding  no  reversible  error  in  the  record, 
the  judgment  of  the  trial  court  is  affirmed. 
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EBERHARDT  CONST.  CO.  v.  BOARD  OP 
COM'RS  OF  SEDGWICK  COUN- 
TY et  aL    (No.  22271.) 

(Supreme  Court  of  Kansas.    March  6,  1820.) 

(Syllabus  by  the  Court.) 

1.  Offioeks  ©=»116— Neglect  op  offices  to 
pebfobm  public  duty  is  individual 
wbonq  to  one  specially  injured. 

The  neglect  of  a  public  officer  to  perform  a 
public  duty  can  constitute  an  individual  wrong 
only  when  some  person  can  show  that  the  per- 
formance thereof  involved  a  duty  owing  to 
himself  as  an  individual,  and  that  by  reasoD 
of  its  nonperformance  he  has  suffered  a  special 
and  peculiar  injury. 

2.  Counties  124(1) — County  commission- 
ers owed  no  duty  to  prospective  bidder 
for  wore,  where  taxpayers  authorized 
contract  at  void  election. 

Previous  to  the  making  of  a  contract  be- 
tween a  construction  company  and  the  board  of 
county  commissioners  for  the  erection  of  a  coun- 
ty jail,  the  board  was  required  to  give  notice 
by  publication  for  the  calling  of  a  special  elec- 
tion, and  failed  to  give  the  proper  notice,  and 
the  election  was  void.  Held,  neither  the  board 
nor  the  individual  members  thereof  owed  any 
duty  to  a  prospective  bidder  for  the  work  con- 
templated, in  the -event  the  taxpayers  author- 
ized the  letting  of  the  contract. 

3.  Counties  <g=>59,  129— Petition  held  not 
to  state  cause  of  action  against  county 
commissioners  for  neglect  to  duly  pub- 
lish notice  of  special  bond  election. 

In  an  action  by  a  construction  company 
against  a  board  of  county  commissioners  end 
the  individual  members  of  the  board  to  recover 
for  labor  in  excavating  for  the  erection  of  a 
county  jail,  and  for  the  cost  of  stone  dressed 
and  cut  according  to  plans  and  specifications  of 
a  contract  which  was  void  (Eberhardt  Con- 
struction Co.  v.  Sedgwick  County,  100  Kan.  394, 
164  Pac.  281),  because  of  the  failure  of  the 
board  to  publish  for  the  full  period  required 
by  the  statute  the  notice  of  the  special  election 
authorizing  the  board  to  act,  held — 

"(a)  That  the  petition  fails  to  show  that  the 
county  derived  or  retained  any  benefits  from 
the  part  performance  of  the  contract  by  the 
plaintiff ; 

(b)  That  the  petition  fails  to  state  a  cause  of 
action  against  the  individual  members  of  the 
board,  because  the  construction  company  had 
no  more  interest  in  the  performance  of  the  duty 
neglected  by  the  board  at  the  time  it  should 
have  been  performed  than  had  any  other  in- 
dividual, citizen,  or  corporation. 


Appeal  from  District  Court,  Sedgwick 
County. 

Action  by  the  Eberhardt  Construction  Com- 
pany against  the  Board  of  County  Commis- 
sioners of  Sedgwick  County  and  others.  De- 
murrer to  petition  sustained,  and  plaintiff 
appeals.  Aflirmed. 


Bureh,  Litowlch  &  Royce,  of  Salina,  and 
Fred  Stanley,  of  Wichita,  for  appellant- 
Dale,  Amidon,  Buckland,  Hart,  and  Glenn 
Porter,  all  of  Wichita,  for  appellees. 

PORTER,  J.  The  Eberhardt  Construction 
Company  brought  this  action  to  recover  for 
labor  and,  material  furnished  In  excavating 
for  the  building  of  a  county  Jail  and  for  stone 
cut  especially  for  the  building.  The  court 
sustained  a  demurrer  to  the  petition,  and  the 
construction  company  brings  the  case  here 
for  review. 

In  many  respects  the  case  is  a  sequel  to 
the  case  of  Eberhardt  Construction  Co.  v. 
Sedgwick  County,  100  Kan.  394,  164  Pac.  281. 
In  June,  1916,  the  board  of  county  commis- 
sioners, then  composed  of  S.  B.  Kernan,  J.  T. 
Ilessell,  and  C.  W.  Simmons,  adopted  a  res- 
olution declaring  the  necessity  for  the  build- 
ing of  a  county  jail.  An  election  was  held, 
and  a  majority  of  those  voting  declared  in 
favor  of  issuing  bonds  for  the  purpose.  In 
December,  1916,  the  contract  was  let  to  the 
construction  company,  hereinafter  called  the 
appellant,  for  building  the  jail,  and  some 
equipment  and  material  were  purchased,  a 
part  of  which  was  placed  on  the  ground.  In 
January,  1917,  two  members  of  the  board, 
Hesse  11  and  Kernan,  were  succeeded  by  F.  J. 
Jorgensen  and  Walter  Henrion.  On  January 
22d  the  appellant  was  notified  by  the  board 
that  it  had  declared  the  contract  void  upon 
the  advice  of  the  county  attorney.  The  ap- 
pellant then  brought  proceedings  In  manda- 
mus in  this  court  to  require  the  board  to  car- 
ry out  the  contract  Construction  Co.  v. 
Sedgwick  County,  100  Kan.  394,  164  Pac.  281. 
It  was  held  in  that  case  that,  because  of  the 
failure  to  publish  the  notice  of  the  bond  elec- 
tion, for  the  full  period  required  by  the  stat- 
ute, the  election  was  void,  and  that  the  board 
had  no  power  to  provide  for  the  erection  of 
a  jail  without  a  vote  of  the  people;  that  the 
contract  entered  into  under  color  of  such 
an 'election  is  unenforceable.  It  was  further 
held  that  the  county  could  not  be  required  to 
carry  out  the  contract  "on  the  ground  of  es- 
toppel resulting  from  the  dealings  of  the 
commissioners  with  the  contractor,  for  the 
reason  that  the  rights  of  the  public  are  in- 
volved."  SyL  7. 

In  the  present  action  the  appellant  seeks 
to  recover  from  the  county  the  value  of  labor 
performed  and  material  furnished  under  the 
contract,  and  for  additional  damages  against 
the  Individuals  who  were  county  commission- 
ers, on  the  ground  that  as  ministerial  offi 
cers  they  entered  into  a  contract  which  they 
were  prohibited  by  law  from  making,  and  that 
on  account  of  the  contract,  and  such  mis- 
feasance upon  their  part,  appellant  was  dam- 
aged. The  items  included  in  the  claim  for 
damages  are  the  cost  of  excavation  of  the 
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basement  for  the  jail,  $496.55 ;  the  stone  cut 
especially  for  the  building,  and  delivered  to 
the  county,  in  the  sum  of  $2,387.73 ;  and  the 
further  sum  of  $560.10  for  expenses  incurred 
in  attempting  to  carry  out  the  contract. 

[1]  1.  Can  the  action  be  maintained  against 
the  board  of  county  commissioners  for  labor 
performed  and  material  furnished  in  attempt- 
ing to  carry  out  the  contract?  It  does  not 
seem  to  be  contended  that  either  the  excava- 
tion made  by  the  appellant  or  the  cut  stone 
has  been  or  can  be  used  by  the  county  for  any 
purpose  whatever.  Authorities  are  not  want' 
ing  that  where,  under  a  void  contract,  the 
municipality  has  received  and  enjoyed  the 
benefit  of  something  of  value,  it  cannot  es- 
cape Its  liability  on  a  quantum  meruit  to  the 
full  extent  to  which  it  has  been  benefited  by 
the  partial  performance  of  the  contract. 
Thus,  in  Ritchie  v.  City  of  Wichita,  00  Kan. 
663,  163  Pac.  176,  the  city  was  held  liable 
for  work  actually  done  under  direction  of  the 
city  officers,  because  the  work  was  adopted 
and  used  by  the  city.  In  that  case  the  city 
officials  made  a  finding  that  a  petition  to  pave 
a  street  had  been  signed  by  a  sufficient  num- 
ber of  abutting  property  owners,  and  adopted 
the  resolution  to  pave  the  street,  and  after- 
wards let  the  contract  pursuant  to  the  resolu- 
tion. In  an  action  to  recover  compensation 
for  the  work  actually  done  under  the  con- 
tract, it  was  held  that  the  city  was  estopped 
to  deny  the  sufficiency  of  the  petition  under 
which  it  let  the  contract,  notwithstanding  a 
permanent  Injunction  was  afterwards  grant- 
ed, at  the  suit  of  certain  property  owners, 
enjoining  the  improvement.  A  large  part  of 
the  work  performed  under  the  contract  by 
the  plaintiffs  In  that  case  was  accepted  and 
used  by  the  city.  Afterwards,'  on  new  .pro- 
ceedings, another  contract  for  another  kind 
of  paving  was  let  to  another  contractor  on 
different  specifications,  which  required  the 
filling  in  of  part  of  the  excavations  made  by 
the  plaintiffs  under  the  original  contract,  and 
some  of  the  concrete  laid  by  the  plaintiffs  was 
partly  below  and  partly  above  the  grade  spec- 
ified by  the  new  contract.  In  the  action  the 
city  denied  its  liability,  and  alleged  that  the 
proceedings  leading  up  to  the  letting  of  the 
first  contract  was  void.  It  was  held  that 
plaintiffs  were  entitled  to  recover  for  the 
work  which  they  actually  did  according  to 
the  specifications,  no  more;  that  the  city 
was  liable  for  the  work  done  which  the  city 
actually  adopted  and  used,  and  also  liable  for 
the  work  done  which  was  up  to  the  standard 
of  specifications,  and  which  was  destroyed 
for  no  other  reason  than  that  the  city  chang- 
ed its  specifications  and  determined  to  lay 
another  kind  of  paving.  It  was  said  in  the 
opinion: 

"It  is  only  by  a  somewhat  vigorous  interposi- 
tion of  equitable  principles  that  any  relief  what- 
ever can  be  accorded  in  a  situation  like  the 
case  at  bar."  00  Kan.  67,0,  163  Pac.  170. 


There  was  no  want  of  power  on  the  part  of 
the  city  to  proceed,  if  it  had  regularly  exer- 
cised Its  power  to  award  the  paving  con- 
tract. In  the  present  case,  in  former  litiga- 
tion, upon  the  same  state  of  facts,  It  has  been 
decided  that  the  board  was  without  any 
power  to  award  the  contract  and  that  the 
contract  itself  was  illegal  and  void.  In  the 
opinion  in  that  case  it  was  said: 

"It  is  also  suggested  that  as  the  board  was 
acting  within  the  scope  of  its  apparent  author- 
ity, under  color  of  an  election  presumably  held 
according  to  law,  for  the  regularity  of  which 
the  commissioners  themselves  vouched,  the  plain- 
tiff was  justified  in  assuming  that  all  the  nec- 
essary steps  had  been  duly  taken,  was  not  re- 
quired to  make  a  minute  examination  of  the 
proceedings,  and  should  be  protected  in  its  rights 
under  the  contract  which  it  entered  into  in 
good  faith  in  reliance  on  the  action  of  the  board. 
This  reasoning,  if  sound,  would  in  effect  allow 
the  board  by  indirection  to  exercise  a  power 
denied  it  by  the  statute — to  accomplish  a  result 
which  the  law  expressly  forbids.  The  limitation 
on  the  power  of  the  board  is  for  the  protection 
of  the  taxpayers,  and  acts  done  by  the  commis- 
sioners in  excess  of  their  legal  power  cannot 
work  an  estoppel  against  the  public,  so  as  to 
require  the  performance  of  an  executory  con- 
tract entered  into  without  authority,  or  to  re- 
quire recognition  of  the  obligations  of  such  a 
contract  after  its  partial  execution,  beyond  mak- 
ing compensation  for  benefits  actually  received." 
100  Kan.  398,  300,  161  Pac.  283,  284. 

The  appellant  cites  the  case  of  Brown  v. 
City  of  Atchison,  39  Kan.  37,  17  Pac.  465,  7 
Am.  St.  Rep.  515.  We  do  not  regard  that 
case  as  In  point  for  the  reason  that  there 
the  plaintiff  fully  performed  its  contract 
and  the  city  had  received  and  enjoyed  the 
benefit  of  a  portion  of  the  void  contract 
The  city  had  authority  to  refund  Its  bonded 
indebtedness,  but  was  without  authority  to 
issue  refunding  bonds  to  a  greater  extent 
than  60  cents  on  the  dollar.  It  was  held  that 
the  contract  was  entered  into  in  good  faith, 
was  not  immoral,  inequitable  or  unjust,  and 
being  partially  performed  by  one  of  the  par- 
ties, the  city  having  received  benefits  by  rea- 
son of  such  performance  over  and  above  any 
equivalent  rendered  in  return,  it  was  re- 
quired to  do  equity  and  to  account  to  the 
other  party  for  the  benefits  it  received. 
There  Is  no  analogy  between  the  two  cases 
because,  so  far  as  the  petition  in  this  case 
shows,  the  county  has  derived  no  benefit  from 
the  labor  performed  and  material  furnished 
under  the  void  contract  In  attempting  to 
bring  Itself  within  the  doctrine  of  Ritchie  v. 
City  of  Wichita  and  Brown  v.  City  of  Atchi- 
son, supra,  the  appellant  urges  that — 

"The  basement  was  excavated  according  to 
the  plans  and  specifications  furnished  by  the 
appellee,  the  board  of  county  commissioners. 
The  manner  in  which  the  same  was  done  was 
never  complained  of.  The  county  had  the 
basement   It  is  for  its  benefit  *  *  *  It  had 
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the  Btone  to  use.  The  county  of  Sedgwick  has 
the  benefit  of  the  labor  and  material  furnished 
by  appellant." 

The  Inferences  drawn  from  the  facts  set 
forth  In  the  petition  are  that  the  excavation 
Is  a  mere  hole  In  the  ground,  which  the  coun- 
ty has  neither  adopted  nor  used,  and  that  the 
stone  cut  expressly  under  plans  and  specifi- 
cations, long  since  abandoned  and  never  pos- 
sessing any  force  or  vitality,  has  likewise  not 
been  adopted  or  used  by  the  county. 

The  petition  shows  that  all  the  facts  with 
respect  to  the  calling  of  the  election  and  the 
adopting  of  the  resolution  and  the  letting 
of  the  contract  were  matters  of  record.  The 
appellant  was  bound  by  the  record  and  it 
was  its  duty  to  know  whether  the  board  of 
county  commissioners  had  power  to  act  In 
Salt  Creek  Township  v.  Bridge  Co.,  SI  Kan. 
520,  33  Pac.  303,  it  was  said: 

"Those  dealing  with  a  township  must  see 
to  it  that  its  officers  have  power  to  act,  if  all 
the  facts  appear  upon  the  face  of  the  records  of 
the  township."    SyL  4. 

In  the  mandamus  case  Involving  the  facts 
in  the  present  case  it  was  said: 

"The  time  for  which  a  notice  has  been  pub- 
lished in  a  newspaper  is  a  subject  which  admits 
of  exact  knowledge  and  absolute  proof,  and  a 
finding  contrary  to  the  fact  cannot  be  made  the 
basis  of  official  power."  Construction  Co.  v. 
Sedgwick  County,  supra. 

We  hold,  therefore,  that  the  petition  states 
no  cause  of  action  against  the  county. 

[2,  3]  2.  The  petition  makes  a  number  of 
charges  respecting  the  conduct  of  the  indi- 
vidual members  of  the  board.  Among  these 
are  that  the  several  members  represented  to 
appellant  that  the  board  had  duly  executed 
and  issued  the  bonds ;  pretended  to  duly  ac- 
cept the  terms  for  the  sale  of  the  bonds ;  ap- 
proved the  bond  presented  by  appellant  for 
the  faithful  discharge  of  the  contract  on  its 
part,  and,  in  order  to  Induce  appellant  to 
proceed  with  the  construction,  pretended  to 
pass  and  cause  to  be  entered  a  resolution  re- 
citing the  proceedings  leading  up  to  the  issue 
of  the  bonds  and  the  letting  of  the  contract ; 
and  that  "all  of  the  matters  and  things"  con- 
tained in  the  resolution  adopted  by  the  board 
"were  then  verbally  represented"  to  appel- 
lant by  the  board  and  the  several  members 
thereof,  for  the  purpose  of  inducing  it  to  im- 
mediately order  and  purchase  material,  and 
procure  labor.  It  is  alleged  that,  in  viola- 
tion of  their  official  duties,  the  board  and  the 
several  members  thereof  "did  not  cause  said 
notice  of  said  special  election  •  *  *  to 
be  published  for  the  time  provided  by  law," 
and  that  long  prior  to  the  letting  of  the  con- 
tract several  members  had  been  duly  advised 
by  the  auditor  of  state  that  he  would  not 
register  the  bonds  and  that  the  election  was 
void,  because  the  notice  had  not  been  pub- 


lished for  the  time  provided  by  law ;  that  all 
of  these  facts  "said  board  of  county  commis- 
sioners, and  the  several  members  thereof, 
knew  at  the  time  it  made  the  verbal  repre- 
sentations to  plaintiff  hereinbefore  set  forth" ; 
and  that  the  appellant,  without  any  knowl- 
edge 'or  information  of  the  facts,  or  of  any 
defect  or  want  of  authority  on  the  part  of 
the  board  or  the  several  members  thereof, 
proceeded  with  the  contract,  "believing  the 
recitals  of  the  Journals  of  its  [board]  pro- 
ceedings to  be  true,  and  relying  thereon."  It 
is  further  alleged .  that,  except  for  the  repre- 
sentations, acts,  and  conduct  of  the  appellees 
and  the  recitals  of  the  Journals  in  their  pro- 
ceedings, appellant  would  not  have  incurred 
any  of  the  costs  or  damages,  and  therefore 
it  asks  damages  against  the  individuals. 

The  Individual  members,  acting  as  a  board, 
were  required  to  give  notice  by  publication 
for  the  calling  of  the  election.  The  board 
failed  to  give  the  proper  notice,  and  the  elec- 
tion was  void ;  but  the  duty  it  owed  in  this 
respect  was  not  to  the  appellant  It  was  to 
the  public  alone.  Neither  the  board  nor  the 
individual  members  owed  any  duty  whatever 
to  a  prospective  bidder  for  the  work  contem- 
plated in  the  event  the  taxpayers  authorized 
the  letting  of  the  contract  The  appellant 
cites  the  following  text  from  29  Cyc.  1442: 

"In  the  case  of  duties  not  owed  solely  to  the 
public,  officers  are  liable  for  misfeasance,  mal- 
feasance, or  nonfeasance  in  the  performance  of 
a  ministerial  duty,  where  such  misfeasance,  mal- 
feasance, or  nonfeasance  results  in  damage  to 
an  individual  to  whom  a  duty  is  owing." 

The  principle  does  not  apply  to  the  present 
case  for  two  reasons:  First  because  the  al- 
leged damages  resulted  to  an  individual  or 
corporation  to  whom  neither  the  board  nor 
the  individual  members  owed  any  duty;  sec- 
ond, in  the  same  paragraph  from  which  ap- 
pellant takes  the  above  excerpt  it  is  said: 

"A  public  officer,  who  is  a  member  of  a  cor- 
porate body  upon  which  a  duty  rests,  cannot 
be  held  liable  for  the  neglect  of  duty  of  that 
body.  If  there  be  refusal  to  exercise  the  power 
of  such  body,  it  is  the  refusal  of  the  body,  and 
not  of  the  individuals  composing  it."  29  Cyc. 
1443. 

This  portion  of  the  text  is  taken  from  the 
syllabus  in  Monnler  v.  Godbold,  116  La.  165, 
40  South.  604  (7  Ann.  Cas.  768),  reported-wlth 
notes  in  5  L.  R.  A.  (N.  S.)  463. 

Appellant  cites  other  cases  in  support  of 
the  doctrine  that — 

"Where  a  duty  is  imposed  on  an  officer  by 
statute,  *  *  *  an  individual  to  whom  the 
duty  it  owing,  and  who  Is  injured  by  its  neg- 
ligent nonperformance,  has  a  right  of  action 
against  the  officer."    (Italics  ours.) 

As  already  observed,  the  duty  which  the 
county  board  failed  to  perform  was  one  not 
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owing  by  it  to  any  Individual.  The  appel- 
lant had  no  more  interest  In  the  performance 
of  that  duty  at  the  time  it  should  have  been 
performed  than  any  other  Individual,  citi- 
zen, or  corporation. 

The  cases  upon  which  the  appellant  is  forc- 
ed to  rely  relate  to  some  office  requiring  the 
performance  of  duties  which  specially  con- 
cern Individuals,  and  only  indirectly  concern 
the  public.  An  instance  is  Hupe  v.  Sommer, 
88  Kan.  661,  129  Pac.  136,  43  L.  R.  A.  (N.  S.) 
565,  where  a  township  trustee,  who  had  con- 
tracted for  the  building  of  a  drainage  ditch, 
and  whose  duty  it  was,  as  soon  as  the  work 
was  finished  to  his  satisfaction,  to  certify 
the  amount  due  the  contractor  to  the  county 
clerk,  who  draws  an  order  for  its  payment 
out  of  the  county  treasury,  arbitrarily  refus- 
ed to  certify  the  amount.  It  was  held  that 
the  contractor  to  whom  he  owed  the  duty 
could  maintain  an  action  against  him'  to  re- 
cover the  loss  occasioned .  by  his  failure  to 
perform.  It  was  a  ministerial  duty,  which 
the  defendant  could  have  been  compelled  by 
mandamus  to  perform.  It  specially  concern- 
ed the  plaintiff,  and  only  indirectly  concerned 
the  public. 

Another  familiar  instance  is  where  the  reg- 
ister of  deeds  neglects  properly  to  record  an 
Instrument  which  chiefly  concerns  the  par- 
ties thereto.  He  is  liable  to  an  Individual 
who  sustains  damages  by  reason  of  the  fail- 
ure to  perform  the  duty,  such  as  in  the  case 
cited  by  the  appellant,  Rising  et  al.  v.  Dick- 
inson, 18  N.  D.  478,  121  N.  W.  616,  138  Am. 
St  Rep.  779,  20  Ann.  Cas.  484,  reported  with 
notes  in  23  I*  R.  A.  (N.  S.)  127.  In  2  Cooley 
on  Torts  (3d  Ed.)  *446,  *447,  it  is  said: 

"Now,  no  man  can  have  any  ground  for  a 
private  action  nntU  some  duty  owing  to  him 
has  been  neglected  *  and  if  the  officer  owed  him 
no  duty,  no  foundation  can  exist  upon  which 
to  support  his  action.  *  *  •  The  rule  of  of- 
ficial responsibility,  then,  appears  to  be  this: 
That  if  the  duty  which  the  official  authority 
Imposes  upon  an  officer  is  a  duty  to  the  public, 
a  failure  to  perform  it,  or  an  inadequate  or 
erroneous  performance,  must  be  a  public,  not 
an  individual,  injury,  and  must  be  redressed, 
if  at  all,  in  some  form  of  public  prosecution. 
On  the  other  hand,  if  the  duty  is  a  duty  to  the 
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individual,  then  a  neglect  to  perform  it,  or  to 
perform  it  properly,  is  an  individual  wrong,  and 
may  support  an  individual  action  for  damages. 
'The  failure  of  a  public  officer  to  perform  a 
public  duty  can  constitute  an  individual  wrong 
only  when  some  person  can  show*  that  in  the 
public  duty  was  involved  also  a  duty  to  himself 
as  an  individual,  and  that  he  has  suffered  a  spe- 
cial and  peculiar  injury  by  reason  of  its  nonper- 
formance.'   Throop  on  Public  Officers,  {  708." 

The  averment  in  the  petition  that  the  in- 
dividual members  of  the  board  knew,  and 
concealed  from  appellant,  the  fact  that  the 
state  auditor  refused  to  register  the  bonds 
and  had  expressed  the  opinion  that  the  elec- 
tion was  void,  did  not  show  that  the  election 
was  void.  In  declining  to  register  bonds  on 
the  ground  that  some  provision  of  the  law 
has  not  been  followed,  the  state  auditor  acts 
upon  his  own  Judgment  or  the  opinion  of  the 
Attorney  General.  Sometimes  he  is  right, 
and  sometimes  be  is  wrong.  Conceding,  for 
the  purposes  of  the  argument,  that,  if  the  ap- 
pellant had  known  of  the  auditor's  action,  it 
would  have  declined  to  make  a  bid,  or  to  en- 
ter into  a  contract  with  the  county,  the  peti- 
tion shows  that  all  the  facts  In  respect  to 
the  proceedings  were  matters  of  record,  and 
it  was  the  appellant's  duty  to  know,  before 
entering  into  a  contract  with  the  board, 
whether  the  board  had  power  to  act.  Ordi- 
narily, before  an  issue  of  the  bonds  of  a 
county  or  municipal  corporation  can  be  nego- 
tiated, the  record  of  the  proceedings  leading 
up  to  the  Issuance  of  the  bonds  must  be  care- 
fully examined  by  the  proposed  purchaser, 
or  an  attorney  in  his  behalf.  The  appel- 
lant was  just  as  much  Interested  in  ascertain- 
ing whether  the  proceedings  authorizing  the 
board  to  act  were  in  compliance  with  the 
law  as  if  he  intended  to  become  a  purchaser 
of  the  bonds  in  payment  for  the  work.  The 
duty  devolved  upon  the  appellant  to  take  no- 
tice of  the  statutory  limitations  upon  the 
powers  of  the  board,  and  his  failure  to  make 
the  proper  inquiry  prevents  his  recovery,  not 
only  from  the  county,  but  from  the  individ- 
ual members  of  the  board  as  welL 
The  judgment  is  affirmed. 
All  the  Justices  concurring. 
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BECKER  v.  McKINNIE.    (No.  22336.) 
(Supreme  Court  of  Kansas.    March  6,  1920.) 
(Syllabui  by  the  Court.) 

1.  Fraud  <J=>13(2)— Seller's  untrue  repre- 
sentations ACTIONABLE,  THOUGH  NOT 
KNOWN  TO  BE  FALSE. 

Where  a  seller  makes  positive  representa- 
tions to  another  in  relation  to  a  sale  of  prop- 
erty, and  makes  them  as  statements  of  facts,  in- 
tending thereby  to  induce  a  purchase,  and  the 
purchaser  buys  the  property  in  reliance  upon 
the  representations,  which  are  in  fact  untrue, 
the  seller  is  liable  for  the  damages  sustained 
by  the  purchaser  through  the  untruthful  rep- 
resentations, although  the  seller  may  not  have 
known  that  the  representations  were  false  when 
he  made  them,  and  although  he  may  have  had 
no  intention  to  deceive  the  purchaser. 

2.  Fraud  <g=59(2>— Measure  or  damages  de- 
fined. 

The  rule  stated  in  Epp  v.  Hinton,  91  Kan. 
513,  138  Pac.  576,  L.  R.  A.  1915A,  675,  as  to 
the  measure  of  damages  where  a  sale  of  water 
rights  is  induced  by  false  representations  of 
the  seller,  is  followed  and  applied. 

3.  Fraud  <g=52 — Evidence  of  similar  acts 

COMPETENT. 

Evidence  of  other  similar  acts  of  misrepre- 
sentations and  fraud  by  a  party  to  the  action 
may  be  admitted,  where  they  were  made  and 
perpetrated  about  the  same  time  as  the  one  in 
controversy. 


Appeal  from  District  Court,  Finney  County. 

Action  by  August  C.  Becker  against  J,  R. 
McKinnle.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

H.  O.  Trinkle,  of  Garden  City,  for  appel- 
■  lant 

Richard  J.  Hopkins,  Atty.  Gen.,  for  appellee. 

JOHNSTON,  O.  J.  August  O.  Becker 
brought  this  action  against  J.  R.  .McKinnle 
to  recover  damages  for  the  fraudulent  rep- 
resentations made  in  the  transfer  of  certain 
water  rights.  He  recovered  a  Judgment  for 
$800,  from  which  defendant  appeals. 

The  plaintiff  owned  a  40-acre  tract  of  land 
near  the  Great  Eastern  canal  and  reservoir 
No.  5,  and  desired  to  obtain  water  to'  Irrigate 
the  tract.  It  was  alleged,  and  there  was 
proof  tending  to  show,  that  defendant, 
through  his  agent,  F.  O.  Bendle,  represented 
that,  If  plaintiff  would  purchase  four  water 
rights  in  the  canal  and  four  rights  in  the 
reservoir,  he  would  be  furnished  sufficient 
water  to  Irrigate  his  tract  at  least  twice 
during  the  irrigation  season,  and  that  there 
would  be  sufficient  water  with  the  normal 
rainfall  for  the  production  of  crops.  Among 
the  representations  made,  It  was  stated  that 


the  reservoir  had  a  holding  capacity  of  54,000 
acre  feet,  while  as  a  matter  of  fact  it  had 
only  17,500  acre  feet,  and  instead  of  there 
being  sufficient  water  to  irrigate  plaintiff's 
40  acres,  it  was  only  enough  to  Irrigate  about 
one-third  of  his  tract. 

[1]  The  first  contention  Is  that  the  court 
erred  in  overruling  defendant's  demurrer  to 
the  petition.  The  fault  relied  on  is  that  it 
did  not  allege  that  the  statements  made  were 
known  by  defendant  to  be  false  when  made, 
or  that  they  were  made  with  the  intent  to 
deceive.  It  Is  said  that  defendant  may  have 
made  the  statements  innocently  and  honestly, 
with  the  belief  that  they  were  true.  In  effect 
It  is  alleged  In  the  petition  that  defendant 
and  his  agent  made  the  false  statements  for 
the  purpose  of  procuring  money  from  the 
plaintiff;  that  plaintiff  had  not  discovered 
the  deception  and  fraud  practiced  upon  him 
when  the  sale  was  made,  and  would  not  have 
purchased  the  water  rights,  nor  paid  for 
them,  if  he  had  had  knowledge  of  the  de- 
ception and  fraud.  While  the  pleader  did 
not  in  so  many  words  state  that  defendant 
knew  the  statements  to  be  false,  the  aver- 
ments of  the  petition  fairly  imply  that  they 
were  deceitfully  made,  and  that  by  reason 
of  the  deceit  so  practiced  the  plaintiff  was 
Induced  to  part  with  his  money.  However, 
It  was  enough  If  the  false  statements  were 
made  as  facts  to  induce  a  sale,  and  the  plain- 
tiff bought  the  water  rights  relying  on  de- 
fendant's representations.  The  defendant 
cannot  escape  liability  for  such  false  repre- 
sentations, even  If  he  did  not  know  them  to 
be  untrue.  He  had  the  means  of  knowledge, 
and  It  was  his  duty  to  know  the  truth  before 
making  the  representations  that  were  made. 
Having  made  them  as  facts,  and  thereby 
Induced  the  plaintiff  to  rely  on  the  statements 
to  his  prejudice,  he  is  bound,  although  he 
may  not  have  known  that  they  were  untrue, 
and  may  have  had  no  purpose  to  defraud 
the  plaintiff.  Under  the  circumstances, 
knowledge  of  untruth  Is  imputed  to  him,  and 
in  contemplation  of  law  he  knew  his  state- 
ments were  false.  In  Morrow  v.  Bonebrake, 
84  Kan.  724,  115  Pac.  585,  34  L.  R  A.  (N.  S.) 
1147,  it  was  decided  that: 

"If  a  seller  makes  positive  statements  and  rep- 
resentations, not  known  by  him  to  be  true,  in- 
tending to  induce  a  sale,  and  a  purchase  is 
made  in  reliance  upon  bis  representations,  which 
turn  out  to  be  false,  his  action  is  fraudulent, 
and  he.  is  as  answerable  to  the  purchaser  as  if 
he  had  made  the  representations  knowing  them 
to  be  false." 

In  another  decision  of  like  Import  it  Is 
said: 

"In  this  state,  false  statements  of  fact,  made 
by  a  seller  to  induce  a  sale  and  relied  on  by  the 
buyer,  are  actionable,  without  regard  to  wheth- 
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er  or  not  the  seller  knew  the  statements  to  be 
false,  or  acted  recklessly  in  making  them,  or  in- 
tended to  deceive."  Bice  v.  Nelson,  105  Kan. 
23,  180  Pac.  206. 

See,  also,  Westerman  v.  Corder,  86  Kan. 
239,  119  Pac.  868,  39  Zu  R  A.  (N.  S.)  500, 
Ann.  Cos.  1913C,  60;  Maffet  v.  Schaar,  89 
Kan.  403,  131  Pac.  589;  Akins  v.  Holmes, 
89  Kan.  812,  133  Pac.  849. 

Defendant  cites  Stevens  v.  Allen,  51  Kan. 
144,  32  Pac  922,  as  being  opposed  to  this 
view.  There  the  wife  of  the  owner  of  land 
made  untrue  statements  as  to  the  land  her 
husband  was  selling,  and  it  was_held  that 
she  was  not  responsible  in  damages  for  them. 
It  will  be  observed,  however,  that  in  connec- 
tion with  the  statements  made  she  informed 
the  buyer  that  she  had  never  seen  the  land, 
that  she  did  not  know  it,  or  have  any  per- 
sonal knowledge  about  it,  and  was  only  stat- 
ing what  her  husband  had  told  her.  This 
was  in  effect  a  notice  to  the  buyer  that  he 
could  not  safely  rely  on  her  statement.  She 
did  not  have  the  means  of  knowledge,  and 
did  not  know  whether  the  statements  were 
true  or  false,  and  the  defendant  was  not 
justified  in  relying  on  her  statements.  The 
only  connection  she  had  with  the  transaction 
was  to  relinquish  her  inchoate  interest  in  her 
husband's  land.  In  that  case  it  was  said 
that  although  she — 

"derived  no  benefit  from  the  trade,  if  she  had 
made  the  statement  as  of  her  own  knowledge, 
or  if  it  had  been  shown  that  she  knew  the 
statements  were  false,  or  had  any  reason  to 
consider  them  false,  a  liability  might  have  at- 
tached to  her." 

[2]  It  is  next  contended  that  an  instruction 
given  was  erroneous,  In  that  it  laid  down  an 
incorrect  measure  of  damages.    It  stated 
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that,  if  the  jury  found  the  representations 
made  by  the  defendant  were  false  and  that 
the  plaintiff  relied  on  them  to  his  injury,  he 
was  entitled  to  recover,  and — 

"the  measure  of  his  damages  will  be  the  differ- 
ence in  the  value  of  the  water  rights  if  they 
had  been  as  represented  at  the  time  the  pur- 
chase was  made  and  the  value  of  said  rights 
as  they  actually  were  at  the  time  of  the  pur- 
chase, which  cannot  exceed  $800." 

We  think  the  court  stated  the  proper  meas- 
ure of  damages  for  the  wrong  complained  of, 
and  that  the  evidence  warranted  the  Instruc- 
tion given.  Epp  v.  Hinton,  91  Kan.  513,  138 
Pac.  576,  L,  R.  A.  1915A,  675. 

[3]  Objection  was  made  to  the  admission 
of  evidence  as  to  representations  made  by 
the  defendant's  agent  to  others  concerning 
water  rights.  Some  of  them  were  evidently 
introduced  to  establish  the  agency  of  Bendle, 
and  were  competent  for  that  purpose.  Testi- 
mony was  received  of  similar  misrepresenta- 
tions, and  frauds  made  and  perpetrated  by 
defendant's  agent  about  the  time  of  the  trans- 
action with  the  plaintiff.  On  an  issue  of 
fraud  a  wide  latitude  of  inquiry  Is  permitted. 
The  other  transactions  were  so  nearly  con- 
temporaneous with  that  had  with  the  plain- 
tiff, and  the  representations  so  nearly  like 
those  made  to  the  plaintiff,  that  the  testimony 
was  admissible.  Elerick  v.  Reid,  54  Kan. 
579,  38  Pac.  814;  McCasker  &  Mallow  v. 
Enright,  64  Vt  488,  24  Atl.  249,  33  Am.  St. 
Rep.  938 ;  12  R  C.  I/.  435. 

There  was  no  lack  of  supporting  evidence, 
nor  any  good  reason  for  granting  plaintiff's 
motion  for  a  new  trial. 
Judgment  affirmed. 
All  the  Justices  concurring. 
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In  re  CREWS. 
CREWS  v.  SHELDON. 
(No.  22389.) 

(Supreme  Court  of  Kansas.  March  6, 1920.) 

(ByUabv*  hy  the  Court.) 

1.  Appeal  and  ebbob  <&=»1011(1)— Findings 
suppobted  bt  evidence  will  not  be  dis- 

TUBBED. 

Rule  followed  that  the  findings  and  judg- 
ment of  a  trial  court  on  an  issue  of  fact,  sup- 
ported by  substantial,  though  controverted,  evi- 
dence, cannot  be  disturbed  on  appeal. 

2.  Divorce  «=»304— Where  divorced  parent 
awarded  custody  of  child  dies,  custody 
passes  to  other  pabent  if  fit. 

Rule  followed  that,  where  a  divorced  parent 
has  been  awarded  the  custody  of  a  child  and 
such  parent  dies,  the  custody  of  the  child  pass- 
es to  the  other  parent,  when  the  latter  is  a  fit 
person  to  be  intrusted  with  the  care  and  nurture 
of  such  child. 

8.  Divorce  «=»298(8)— On  issue  as  to  fa- 
ther's FITNESS  FOB  CUSTODY  OF  CHILD  EX- 
CLUSION AS  EVIDENCE  NOT  ERROR. 
In  determining  the  fitness  of  a  father  to 
have  the  custody  of  his  infant  son,  no  error  oc- 
curred in  excluding  from  consideration  as  evi- 
dence the  allegations  of  the  mother's  petition 
in  which  she  sought  a  divorce  from  her  hus- 
band, who  was  the  father  of  the  child. 

Appeal  from  District  Court,  Sherman 
County. 

From  an  order  In  the  probate  court,  ap- 
proving the  adoption  of  William  Robert 
Crews,  a  minor,  by  bis  grandmother,  Nellie 
J.  Sheldon,  Charles  E.  Crews,  father,  appeal- 
ed, and  from  a  finding  of  the  trial  court  set- 
ting aside  the  adoption  and  awarding  the 
custody  to  the  father,  Nellie  J.  Sheldon  ap- 
peals. Affirmed. 

John  Hartzler,  of  Ooodland,  and  B.  E.  Kite, 
of  St  Francis,  for  appellant. 
E.  F.  Murphy,  of  Goodland,  for  appellee. 

DAWSON,  J.  This  is  an  appeal  from  a 
judgment  awarding  to  a  father  the  custody 
of  his  child.  Three  or  four  years  ago  the 
father  and  mother  were  divorced,  and  the 
custody  of  the  child  was  then  given  to  the 
mother,  with  the  qualifying  provision  that 
the  father  should  have  custody  of  it  "away 
from  the  plaintiff  [mother]  and  her  family 
for  a  period  of  six  weeks  during  each  and 
every  year  *  »  »  until  such  child  arriv- 
ed at  the  age  of  21  years."  On  January  23, 
1919,    the   divorced    mother    died.  Three 


days  later  her  father  obtained  the  guard- 
ianship of  the  child,  and  four  days  later  he 
relinquished  his  right  as  guardian  to  his  wife 
(the  child's  grandmother),  and  she  adopted  It 
with  the  sanction  and  approval  of  the  probate 
court.  Upon  being  advised  of  these  hasty 
proceedings,  the  father  promptly  Instituted 
an  appeal  to  the  district  court  The  cause 
was  tried,  witnesses  pro  and  con  were  heard 
at  length,  and  the  trial  court  found: 

«  •  *  •  That  the  said  Charles  E.  Crews  is 
the  father  of  the  said  William  Robert  Crews, 
and  is  a  man  of  good  moral  character,  and  a  fit 
person  in  all  respects  to  have  the  care,  custody 
and  control  of  his  said  son,  William  Robert 
Crews,  and  financially  able  to  properly  care  for 
the  said  son." 

Pursuant  to  this  finding  the  trial  court  set 
aside  the  adoption  of  the  child  by  its  grand- 
mother, and  awarded  the  custody  of  it  to  its 
father.  The  grandmother  appeals. 

[1]  This  case  is  foreclosed  by  the  findings 
of  the  trial  court  These  findings  were  sup- 
ported by  evidence,  not  by  all  of  the  evidence, 
but  by  sufficient  evidence,  and  that  ends  this 
controversy  so  far  as  the  facts  are  concern- 
ed. Mueller  v.  Campbell,  96  Kan.  420,  148 
Pac.  737;  Brulngton  v.  Wagoner,  100  Kan. 
439,  164  Pac.  1057. 

[2]  Since  the  trial  court  found  that  the 
father  was  a  fit  person  In  all  respects  to  have 
the  custody  of  his  Infant  son,  and  the  mother 
was  dead,  the  law  of  the  land  accords  with 
the  law  of  nature,  and  there  Is  no  just  law 
under  the  sun  which  would  deny  him  that 
custody,  no  matter  how  reluctantly  an  af- 
fectionate grandparent  may  yield  thereto. 
Holllnger  v.  Eldredge,  90  Kan.  77,  132  Pac 
1181 ;  Pinney  v.  Sulzen,  91  Kan.  407, 187  Pac 
987,  Ann.  Cas.  1915C,  649;  Purdy  v.  Ernst, 
93  Kan.  157,  143  Pac.  429;  Buchanan  v. 
Buchanan,  93  Kan.  613,  144  Pac  840;  In  re 
Zlegler,  Petitioner,  103  Kan.  901,  176  Pac 
974. 

[3]  Nor  can  this  judgment  be  disturbed  be- 
cause the  trial  court  excluded  from  its  con- 
sideration the  allegations  recited  In  the  dead 
mother's  petition  for  a  divorce.  That  divorce 
was  granted  on  the  grounds  of  "desertion  and 
nonsupport,"  and  it  must  be  concluded  that 
however  startling  the  allegations  of  the  peti- 
tion may  have  been,  nothing  could  have  been 
disclosed  In  the  divorce  trial  which  showed 
that  the  defendant  father  was  an  unfit  per- 
son to  have  any  custody  of  his  child.  Indeed, 
the  mother  and  father  appear  to  have  amica- 
bly stipulated  that  the  custody  of  the  child 
should  be  given  to  the  father  exclusively  "and 
away  from  the  plaintiff  and  her  family"  for 
six  weeks  each  year — "one  week  during  the 
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Christmas  holidays,  commencing  on  the  24th 
day  of  December,  1916,  and  ending  on  De- 
cember 31,  1916,  and  for  the  same  time  each 
year  thereafter.  Two  weeks  In  the  month  of 
June,  each  and  every  year,  commencing  on 
the  15th  day  of  June  of  each  year  hereafter 
and  extending  to  the  1st  day  of  July  each 
year  hereafter  and  also  for  the  period  of  time 
commencing  on  the  10th  day  of  August  each 
year  hereafter  and  extending  to  the  1st  day 
of  September  of  each  of  said  years  until  such 
minor  child  shall  have  reached  his  majority." 

However  strongly  the  child's  grandmother 
may  feel  about  the  unfitness  of  her  former 
son-in-law  to  have  the  custody  of  her  grand- 
child— and  the  court  can  appreciate  her  af- 
fection and  natural  solicitude  for  the  young- 
ster—his own  mother  did  not  feel  bo  keenly 
about  any  supposed  perils  of  Intrusting  him' 
to  his  father,  at  least  for  a  few  weeks  each 
year.  Now  that  the  mother  is  dead  it  Is  no 
unusual  conclusion  that  the  trial  court  reach- 
ed when  It  decreed  that  the  lad  should  be 
given  to  his  father  and  natural  guardian. 

The  record  discloses  bo  error  which  would 
justify  our  interference,  and  the  judgment  is 
therefore  affirmed. 


In  re  CADWELL'S  ESTATE. 
MORALES  et  al.  v.  CADWELI* 
(No.  947.) 

(Supreme  Court  of  Wyoming.    Jan.  21,  1920.) 

1.  Adoption  <£=»1 — Doctrine  unknown  to 
common  law. 

At  the  common  law  adoption  was  unknown. 

2.  Statutes  <S=»224— Adoption  and  descent 

AND  DISTRIBUTION  STATUTES  TO  BE  CON- 
STRUED TOGETHER. 

Statutes  conferring  on  an  adopted'  child  the 
right  to  inherit  property  and  the  statute  of 
descent  and  distribution,  relating  to  the  same 
subject,  should  be  construed  together  as  one 
law. 

3.  Statutes  <8=> 228— Expression  or  one  ex- 
ception EXCLUDES  ALL  OTHERS. 

It  is  a  rule  of  statutory  construction  that 
the  expression  of  one  exception  excludes  all 
other  exceptions. 

4.  Adoption  «=»21— Adopted  son  the  legal 
heir  of  his  father's  intestate  brother; 
"descendant." 

Under  Comp.  St.  1910,  f  3964,  as  to  the 
rights  of  adopted  children,  and  section  5727, 
subd.  2,  of  the  statute  of  descent  and  distribu- 
tion, so  far  as  applicable,  a  son  by  adoption 
became  the  legal  heir  of  the  intestate  brother 
of  his  adoptive  father,  who  died  before  the  in- 
testate brother,  "descendant,"  as  used  in  section 
6727,  including  "child"  or  "issue,"  and  there- 


fore, when  considered  in  connection  with  section 
3964,  including  an  adopted  child. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Descend- 
ant.] 

Error  to  District  Court,  Carbon  County; 
V.  J.  Tidball,  Judge. 

In  the  matter  of  the  estate  of  Willard 
Cadwell,  deceased,  wherein  C.  L.  Morales 
and  M.  M.  Moralee,  also  William  P.  Cadwell, 
filed  petitions  for  distribution  of  the  estate. 
To  review  judgment  in  favor  of  Cadwell,  the 
two  Moralees  bring  eTror.  Affirmed. 

McMlcken  &  McMlcken,  of  Rawlins,  for 
plaintiffs  in  error. 

N.  R.  Greenfield,  of  Rawlins,  for  defendant 
in  error. 

MENTZER,  District  Judge.  Willard  Cad- 
well died  intestate  in  Carbon  county,  Wyo., 
on  September  1,  1911.  He  was  a  resident  of 
said  county  at  the  time  of  his  death,  and  left 
an  estate  therein  consisting  of  real  and  per- 
sonal property.  He  left  no  children  or  wid- 
ow surviving  him,  and  his  father,  mother, 
and  all  of  his  brothers  and  sisters  died  prior 
to  the  time  of  his  death.  His  sister,  Emma 
Cadwell,  had  Intermarried  with  one  Moralee, 
and  left  surviving  her  as  her  only  heirs  at 
law,  and  also  surviving  the  said  Willard 
Cadwell,  two  sons,  to  wit,  C.  L.  Moralee  and 
M.  M.  Moralee,  the  petitioners  in  error.  His 
brother,  William  H.  Cadwell,  left  surviving 
him  as  his  only  heir  at  law  an  adopted  son 
by  the  name  of  William  P.  Cadwell,  the  de- 
fendant in  error,  who  also  survived  the  said 
Willard  Cadwell. 

The  said  adoption  proceedings  had  taken 
place  In  said  Carbon  county  on  the  24th  day 
of  September,  1887,  pursuant  to  the  laws  of 
the  then  territory  of  Wyoming,  being  the 
same  provisions  for  the  adoption  of  minor 
children  as  are  now  contained  in  chapter  267 
of  the  Wyoming  Compiled  Statutes  1910. 
The  estate  of  the  said  Willard  Cadwell  was 
administered  in  the  district  court  of  Carbon 
county,  and  when  it  was  ready  for  final  dis- 
tribution the  plaintiffs  In  error,  C.  L.  Moralee 
and  M.  M.  Moralee,  filed  their  petition  for 
the  distribution  of  said  estate  and  prayed 
that  all  of  the  property  belonging  to  said 
estate,  after  paying  the  debts  and  costs  of 
administration,  be  distributed  to  them  share 
and  share  alike  as  the  sole  and  only  heirs 
of  the  said  Willard  Cadwell,  basing  their 
claims  on  the  fact  that  they  were  the  neph- 
ews by  blood  of  the  said  deceased. 

The  defendant  in  error,  William  P.  Cad- 
well, also  filed  his  petition  for  distribution 
of  the  said  estate,  alleging  that  he  was  an 
heir  of  the  said  Willard  Cadwell,  deceased,  on 
account  of  his  being  an  adopted  son  of  Wil- 
liam H.  Cadwell,  a  brother  of  the  decedent, 
and  prayed  that  one-half  of  the  proceeds  of 
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said  estate  be  distributed  to  him  by  reason 
of  his  said  adoption. 

The  district  court  -found  specifically  that 
the  said  William  P.  Cadwell,  defendant  In 
error,  was  entitled  to  receive  the  same  por- 
tion of  said  estate  his  adoptive  father  would 
have  received  had  he  survived  his  brother 
Wlllard,  and  decreed  that  one-half  of  the 
proceeds  of  said  estate  be  distributed  to  him, 
the  defendant  in  error,  and  that  the  other 
one-half  of  said  estate  be  distributed  to  the 
plaintiffs  in  error,  being  the  same  portion 
their  mother  would  have  received  had  she 
survived  her  brother  Wlllard. 

The  said  C.  L.  and  M.  M.  Moralee  brought 
the  matter  to  this  court  by  petition  in  error. 

The  question  to  be  determined  by  .the  court 
is  whether  the  said  William  P.  Cadwell,  the 
adopted  son  of  William  H.,  a  brother  of  the 
decedent  Wlllard,  who  died  intestate  and 
after  the  death  of  the  said  William  H.,  had 
a  right  to  inherit  from  the  said  Wlllard  and 
participate  in  the  distribution  of  his  estate; 
in  other  words,  does  a  son  by  adoption  be- 
come the  legal  heir  of  the  Intestate  brother 
of  his  adoptive  father  where  the  adoptive 
parent  dies  prior  to  the  death  of  his  said 
Intestate  brother?  This  is  a  question  that 
has  not  heretofore  been  decided  or  considered 
by  this  court. 

[1]  At  the  common  law  adoption  was  un- 
known; therefore  the  law  governing  the 
adoption  of  minor  children  and  the  rights 
and  liabilities  emanating  therefrom  are  gov- 
erned purely  by  statutory  provisions.  Also 
the  law  governing  descent  and  distribution  of 
the  property  of  an  estate  of  a  person  dying 
intestate  is  purely  statutory.  Therefore,  in 
determining  whether  or  not  the  defendant 
in  error  has  a  right  to  inherit  under  the  cir- 
cumstances above  stated,  it  is  necessary  to 
refer  to  and  apply  the  statutes  fixing  and 
defining  the  property  rights  of  an  adoptive 
child,  and  also  the  statute  providing  for  the 
descent  and  distribution  of  the  property  of 
an  estate  of  a  person  dying  intestate. 

The  statutory  provision  with  reference  to 
the  rights  of  an  adopted  minor  is  found  in 
section  3964  of  the  Wyoming  Compiled  Stat- 
utes of  1910,  which  provides: 

"Minor  children,  adopted  as  aforesaid,  shall 
assume  the  surname  of  the  persons  by  whom 
they  are  adopted,  and  shall  be  entitled  to  the 
same  rights  of  person  and  property  as  children 
or  heirs  at  law  of  the  persons  thus  adopting 
them,  unless  the  rights  of  property  should  be 
excepted  in  the  agreement  of  adoption." 

The  statute  of  descent  and  distribution,  in 
so  far  as  it  is  applicable  to  the  facts  in  this 
case,  is  found  in  subdivision  2  of  section 
5727  of  the  Compiled  Statutes  of  1910,  and 
Is  as  follows: 

"If  there  be  no  children,  nor  their  descend- 
ants, then  to  his  father,  mother,  brothers  and 
sisters,  and  to  the  descendants  of  brothers  and 


sisters  who  are  dead  (the  descendants,  collecr 
tlvely,  taking  the  share  their  parents  would 
have  taken  if  living),  in  equal  parts." 

[2]  These  provisions  of  the  statute,  in  so 
far  as  they  apply  to  the  rights  of  an  adopted 
child  to  Inherit  property,  must  be  considered 
together  and  applied  as  one  law  to  the  facts 
In  the  case;  that  is,  the  statute  defining  the 
property  rights  of  an  adopted  child  must  be 
considered  with  and  as  a  part  of  the  statute 
of  descent  and  distribution.  In  re  Wal- 
worth's Estate,  85  Vt.  322-333,  82  Atl.  7,  12 
(37  I*  R.  A.  [N.  S.]  849,  Ann.  Cas.  1914C, 
1223),  it  is  held  that  statutes  conferring  on  an 
adopted  child  the  right  to  inherit  property 
and  the  statute  of  descent  and  distribution 
relate  to  the  same  subject  and  are  pari  ma- 
teria, and  should  be  construed  together  as 
one  law. 

The,  same  rule  has  been  announced  by  the 
Supreme  Court  of  California  in  the  case  of 
In  re  Darling  Estate  (Bosey  v.  Darling  et  al.) 
159  Pac.  606. 

With  this  rule  in  view  let  us  proceed  to 
determine  whether  or  not  the  statutory  pro- 
visions above  quoted  confer  upon  the  de- 
fendant in  error  the  right  to  participate  in 
the  distribution  of  the  estate  in  question.  It 
is  conceded  that,  had  the  defendant  in  error 
been  the  natural  son  of  William  H.  Cadwell, 
his  adoptive  father,  he  would  be  entitled 
under  the  statute  of  descent  and  distribution 
to  inherit  one-half  of  the  property  of  the  de- 
ceased Wlllard  Cadwell,  but  he  was  only  an 
adopted  son ;  therefore  what  distinction  does 
the  statute  make  between  the  right  of  an 
adopted  child  to  inherit  property  and  that 
of  a  natural  child?  The  statute  (section 
3964,  supra)  provides  that,  when  children  are 
adopted  in  the  manner  provided  by  taw,  they 
shall  be  entitled  to  the  same  rights  of  prop- 
erty as  the  children  or  heirs  at  law  of  the 
adopting  parent.  This  language  is  so  plain, 
simple,  broad,  comprehensive,  and  unambig- 
uous that  it  is  not  open  to  construction;  it 
clearly  in  terms  defines  the  right  of  an 
adopted  child,  so  far  as  property  Is  con- 
cerned, to  be  the  same  as  the  right  of  a 
natural  child  or  heir  at  law  of  the  adoptive 
parent  No  other  reasonable  construction 
can  be  placed  upon  the  language  of  the  stat- 
ute. 

This  rule,  as  stated,  is  of  general  "applica- 
tion, unless  "the  rights  of  property  should 
be  excepted  In  the  agreement  of  adoption," 
as  provided  In  the  last  clause  of  said  section. 
This  clause  gives  the  right  of  the  adopting 
parent,  at  the  time  of  entering  into  the 
agreement  of  adoption,  to  except  therefrom 
the  property  rights  of  the  child  he  is  about 
to  adopt.  In  the  event  of  such  an  exception 
the  child  so  adopted  would  not  be  entitled 
to  the  same  property  rights  as  a  natural 
child.  No  such  exception,  however,  appears 
in  the  adoption  proceeding  referred  to  In 
this.  case.   It  is  claimed,  however,  in  argu- 


Digitized  by 


Google 


Wyo.) 


IN  BE  CADWELL'S  ESTATE 

(18«  P.) 


501 


nient  that  there  la  another  exception  to  the 
general  rule,  and  that  is  that  the  adopted 
child  cannot  inherit  from  the  kindred  of  the 
adoptive  parent.  We  find  no  language  In  the 
statute  that  would  indicate  that  the  Legisla- 
ture intended  any  such  exception.  If  the 
natural  child  has  a  right  to  inherit  from  the 
kindred,  the  adopted  child  would  be  entitled 
to  the  same  right  by  the  express  terms  of  the 
statute,  and  If  the  Legislature  intended  to 
make  any  such  exception,  It  would  have  used 
some  language  indicating  such  intention. 

[3]  There  being  but  one  possible  exception 
(that  is,  by  the  adoptive  agreement)  to  the 
general  sweeping  omnibus  provision  that  the 
adopted  child  is  entitled  to  the  same  rights 
of  property  as  the  natural  child  or  heir  at 
law  of  the  adoptive  parent,  the  rule  that 
"an  expression  of  one  exception  excludes  all 
other  exceptions"  applies  in  favor  of  the 
adopted  child. 

In  the  case  of  Kroff  v.  Amrhein,  94  Ohio 
St  282,  114  N.  E.  267,  the  court,  in  construing 
the  general  provisions  of  a  statute  which 
contained  a  certain  exception,  stated: 

"The  statute  being  remedial,  naturally  the 
exceptions  should  be  strictly,  but  reasonably, 
construed,  and  must  be  governed  by  the  familiar 
rule  that  the  exclusion  clearly  made  in  the 
exception  only  emphasizes  the  inclusion  of  all 
other  things  germane  to  the  statute  which  are 
not  so  excluded." 

It  is  contended  with  great  earnestness  by 
the  counsel  for  the  plaintiff  in  error  that 
the  term  "descendant,"  used  in  the  statute 
of  descent  and  distribution  (subdivision  2, 
|  5727,  supra),  excludes  an  adopted  child. 
It  is  true  that  a  "descendant"  is  one  who 
descends  from  an  ancestor,  as  "child,"  "chil- 
dren," or  "issue."  The  descendants  of  a  per- 
son are  his  children,  grandchildren,  great- 
grandchildren, and  other  issue  to  the  remot- 
est degree.  "Descendant"  is  a  broader  term 
than  "child"  or  "children,"  but,  according  to 
all  of  the  authorities,  the  term  "descendant" 
includes  "child"  or  "children."  It  also  in- 
cludes "issue."  Therefore,  if  a  natural  child, 
being  a  "descendant"  of  its  father,  has  a 
right  to  inherit  property  from  his  deceased 
father's  intestate  brother,  an  adopted  child 
who  "is  entitled  to  the  same  rights  of  prop- 
erty as  children  or  heirs  at  law  of  its 
adoptive  father"  has  a  like  right  to-  inherit 
property  from  his  deceased  adoptive  father's 
intestate  brother.  If  the  adopted  child  has 
not  such  right,  then  a  portion  of  the  adop- 
tion statute  must  be  nullified,  and  we  must 
ingraft  upon  it  an  exception  which,  in  our 
Judgment  is  not  warranted  by  the  language 
of  the  statute. 

It  has  been  held  by  the  Supreme  Court  of 
Kansas  in  the  case  of  Riley  v.  Day,  88  Kan. 
608,  129  Pac.  524,  44  L.  R.  A.  (N.  S.)  296, 
that  the  term  "child"  and  the  term  "living 
issue,"  as  used  in  the  statute  of  descent  and 


distribution,  included  an  adopted  child.  It 
was  held  in  the  same  case  that  under  a 
statute  whose  terms  are  Identical  with  sec- 
tion 3964,  supra,  an  adopted  child  may  in- 
herit as  the  "living  issue"  of  a  deceased 
brother  or  sister  of  the  decedent. 

In  the  case  of  Warren,  Adm'r,  t.  Prescott, 
84  Me.  483,  24  Atl.  948,  17  L.  R.  A.  435,  30 
Am.  St.  Rep.  370,  it  was  held  that  the  term 
"lineal  descendant,"  used  in  a  statute  of 
descent,  included  an  adopted  child. 

In  California,  where  by  statute  an  adopted 
child  is  "regarded  and  treated  In  all  respects 
as  the  child  of  the  person  adopting,"  and  is 
to  "have  all  the  rights  and  be  subject  to  all 
the  duties  of  the  legal  relation  of  parent  and 
child,"  the  word  "Issue,"  as  used  in  a  stat- 
ute providing  that,  if  a  decedent  leave  no 
surviving  husband  or  wife,  but  leaves  issue, 
the  estate  goes  to  such  issue,  "issue"  being 
used  in  the  sense  of  "child"  or  'children," 
was  held  to  include  an  adopted  child.  In  re 
Newman  Estate,  75  Cal.  213,  16  Pac.  887,  7 
Am.  St  Rep.  146. 

Also  the  term  "issue,"  as  used  in  statutes 
of  descent  and  distribution,  has  been  held  to 
Include  an  adopted  child  in  the  following 
cases:  Buckley  v.  Frasier,  153  Mass.  525, 
27  N.  E.  768;  Atchison  v.  Atchison,  89  Ky. 
488,  12  S.  W.  942. 

The  Supreme  Court  of  the  state  of  Wash- 
ington, in  the  case  of  In  re  Mastexson's  Es- 
tate (McManus  v.  Loyd)  183  Pac.  93,  In  con- 
struing and  applying  a  statute  very  similar 
in  Its  provisions  to  the  adoption  statutes  of 
the  state  of  Wyoming,  says: 

"One  of  the  rights  or  privileges  of  a  natural 
child  is  to  inherit  from  a  brother  or  sister,  a 
natural  son  or  daughter  of  the  same  parents. 
If  the  adopted  child  does  not  have  the  same 
right,  then  it  is  denied  a  right  or  privilege 
which  the  natural  child  has." 

And  the  court  held  that  an  adopted  sister  is 
entitled  to  Inherit  along  with  the  natural 
brothers  and  sisters  of  one  dying  without  is- 
sue, husband,  wife,  father,  or  mother. 

[4]  We  are  therefore  of  the  opinion  that 
the  term  "descendant"  as  used  in  our  statute 
(subdivision  2,  f  5727,  supra),  Includes  an 
adopted  child  when  considered  In  connection 
with  the  adoption  statute  (section  3964, 
supra),  which  declares  that  an  adopted  child 
"shall  be  entitled  to  the  same  rights  of  per- 
son and  property  as  the  children  or  heir 
at  law  of  the  persons  thus  adopting  them." 

Therefore  the  district  court  rightly  held 
that  William  P.  Cadwell,  the  defendant  in 
error,  was  entitled  to  inherit  one-half  of  the 
property  left  by  the  decedent,  Willard  H. 
Cadwell,  after  the  payment  of  debts  and 
costs  of  administration. 

Our  attention  has  been  called  to  numerous 
decisions  from  other  states  in  which  adop- 
tion statutes  have  been  enacted.  The  stat- 
utory provisions  in  these  several  jurisdictions 
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are  practically  all  different  from  the  pro- 
visions under  consideration  here.  In  some 
of  the  decisions  the  language  of  the  statute 
under  consideration  Is  much  more  restricted 
than  the  language  In  our  statute,  and  in  oth- 
ers the  express  terms  of  the  statute  would 
Indicate  that  the  Legislature  Intended  to 
limit  the  right  of  the  adopted  child  to  In- 
herit from  the  adoptive  parents  only.  We 
deem  It  unnecessary  to  review  these  cases 
here,  as  each  decision  Is  based  on  the  lan- 
guage of  the  particular  statute  under  con- 
sideration. Some  of  the  cases  also  are  de- 
termined upon  a  strict  or  liberal  construc- 
tion of  the  statute,  but,  as  we  have  expressed 
the  view  that  the  language  of  our  statute  Is 
clear  and  unambiguous  and  not  open  to  con- 
struction, therefore  these  cases  would  not  be 
controlling. 

The  decision  of  the  district  court  Is  there- 
fore affirmed. 

Affirmed. 

BEARD,  0.  J.,  and  POTTER,  J„  concur. 

BLYDENBURGH,  J.,  having  announced 
his  disqualification  to  sit  In  the  case,  Hon. 
WILLIAM  C.  MENTZER,  Judge  of  the  First 
Judicial  District,  was  called  in  and  sat  in 
his  stead. 


UNITED  STATES  FIDELITY  &  GUAR- 
ANTY CO.  v.  CALIFORNIA-ARIZONA 
CONST.  CO.  et  al.  (CITIZENS'  NAT. 
BANK,  Intervener).  (Nos.  1642,  1645,  1648- 
1660.) 

(Supreme  Court  of  Arizona.    Jan.  9,  1920.) 

1.  Principal  and  surety  <g=172— Subroga- 
tion <&=>41(1)— Surety  hay  sub  to  enforce 
bight  of  subrogation  and  to  prevent 
multiplicity  of  suits. 

Where  street  contractor,  having  performed 
work  under  contracts  pursuant  to  Improvement 
Act  of  1912  (Civ.  Code  1913,  tit.  7,  c  13),  was 
adjudged  a  bankrupt,  the  contractor's  surety, 
liable  to  creditors  who  had  filed  claims  as  pro- 
vided by  paragraph  1962,  could  begin  action  to 
subject  proceeds  of  the  contracts  to  payment 
of  claims  or  to  be  subrogated  to  the  rights  of 
creditors,  and,  to  prevent  a  multiplicity  of  suits, 
could  join  creditors  as  defendants  to  determine 
its  liability,  and  court,  in  order  to  afford  com- 
plete relief,  could  render  judgment  in  favor  of 
each  of  the  several  claimants  against  surety. 

2.  Insurance  <&=»146(3)— Rule  as  to  liberal 
construction  in  favor  of  insured  inap- 
plicable where  language  has  well-de- 
fined meaning. 

An  insurance  contract,  like  any  other  con- 
tract, must  receive  a  reasonable  construction, 
and  while  insurance  contracts  are  construed 
most  favorably  to  the  insured  where  the  meaning 
of  the  language  is  doubtful,  such  rule  is  inap- 
plicable when  the  language  has .  acquired,  by 
judicial  construction,  a  clear  and  definite  mean- 
ing. 


3.  Municipal  corporations  <8=»847(1)— Mean- 
ing of  "material  furnished  fob  the  im- 
provement" in  contractor's  bond  stated. 

Contractor's  bond  conditioned  upon  payment 
for  all  "materials  *  •  *  furnished  for  the 
*  *  *  improvement"  under  Civ.  Code  1918, 
par.  1962,  does  not  coyer  all  materials  furnished, 
but  only  such  as  actually  enters  into  the  work, 
or  is  consumed  or  substantially  consumed  in  do- 
ing it,  as  distinguished  from  its  use  as  a  mere 
appliance  in  aid  of  performance,  and  where  so 
consumed  it  is  unnecessary  that  there  be  actual 
physical  incorporation  in  the  structure  or  im- 
provement. 

4.  Municipal  corporations  <8=> 345— Stat- 
ute requiring  contractor's  bond  to  be 
liberally  construed. 

Statutes  requiring  the  execution  of  contrac- 
tor's bonds  are  to  be  more  liberally  construed 
than  mechanic's  lien  statutes. 

5.  Municipal  corporations  «J=»347(1)— Lum- 
ber to  be  reused  by  contractor  not  cov- 
ered by  bond  to  pay  fob  "material  fur- 
nished FOR  THE  IMPROVEMENT." 

Lumber  used  by  street  contractor  to  cover 
the  dirt  after  it  was  rolled  and  ready  for  the 
pavement,  and  which  was  taken  up  and  again 
put  to  similar  use  in  similar  work  under  other 
contracts,  though  rendered  unsalable  as  new  or 
merchantable  lumber,  and  though  some  of  it  may 
have  been  broken  or  destroyed,  was  not  covered 
by  contractor's  bond  conditioned  on  payment  for 
"materials  •  •  *  furnished  for  the  •  •  • 
improvement"  under  Civ.  Code  1913,  par.  1962. 

6.  Patents  «=>218(1)— Owner  of  patent  has 
right  to  charge  reasonable  royalty. 

Patentee  or  owner  of  patent  has  the  right 
to  charge  a  reasonable  royalty  or  license  fee  for 
the  use  of  a  patented  material  or  process. 

7.  Patents  «J=>218(1)— Use  of  patented  ma- 
terial OR  PROCESS  WITHOUT  AUTHORITY  UN- 
LAWFUL. 

Without  procuring  from  patentee  or  owner 
of  patent  the  right  to  use  patented  material  or 
process  there  can  be  no  lawful  use  thereof. 

8.  Municipal  corporations  <9=>347(1)— Con- 
tractor's BOND  FOB  IMPROVEMENT  COVERS 
ROYALTIES  ON  PATENTED  ARTICLES ;  "MATE- 
RIAL FURNISHED  FOB  THE  IMPROVEMENT." 

Royalties  due  from  contractor  for  privilege 
of  using  a  patented  process  for  combining  ma-' 
terials  used  in  bitulithic  paving,  and  machin- 
ery used  in  connection  with  laying  such  material 
authorized  by  Civ.  Code  1913,  par.  1974,  held 
covered  by  contractor's  bond  conditioned  on 
contractors  payment  for  "materials  •  •  • 
furnished  for  the  *  *  •  improvement,"  under 
paragraph  1962. 

9.  Municipal  corporations  <8=347(1) — Sure- 
ty LIABLE  FOB  ROYALTIES  DUE  FROM  CON- 
TRACTOR THOUGH  PATENT  OWNER  FAILED  TO 
FILE  CONTRACT. 

That  owner  of  patent  process  did  not  file 
agreement  to  furnish  all  the  material  and  give 
license  to  use  of  patents  at  definite  price  as  re- 
quired by  specifications  did  not  preclude  owner 
from  recovering  from  contractor's  surety  for 
royalties  due  where  price  was  reasonable  and 
neither  city  nor  property  owners  objected. 
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10.  Interest  «=>45— Recoverable  from  date 
debt  became  dub  whebe  amount  is  defi- 
nite ob  ascertainable. 

Generally  where  amount  of  recovery,  if  re- 
covery be  had,  is  definitely  fixed  by  agreement 
of  the  parties  or  capable  of  ascertainment  by 
mere  computation,  interest  should  be  computed 
from  the  time  the  debt  became  due. 

11.  Interest  <8=»47(2)  —  Recoverable  tboii 
commencement  ot  action  where  claim  is 

DISPUTED. 

Where  both  amount  and  validity  of  claim 
is  disputed,  interest  is  to  be  computed  from  the 
time  of  the  commencement  of  the  action. 

12.  Interest  <8=>47(1)  _  "Commencement  op 
action"  is  date  when  prevailing  PABTT 

WAS  MADE  A  PARTY. 

Where  surety  brought  action  against  con- 
tractor and  later  filed  amended  complaint  mak- 
ing contractor's  creditors  parties  to  the  action, 
the  commencement  of  the  action,  within  rule 
giving  creditor  recovering  judgment  against  sure- 
ty interest  from  commencement  of  action,  was 
the  date  when  such  creditor  was  made  a  party 
to  the  action. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Com- 
mencement of  Action.] 

13.  Municipal  corporations  «$=>347(1)  — 
Stone  taken  from  quarry  under  a  con- 
tract OF  SALE  CALLED  A  LEASE  COVERED  BY 

contractor's  bond. 
Stone  taken  from  stone  quarry  for  use  in 
pavement  under  contract  called  a  lease  requir- 
ing contractor  to  pay  specified  sum  per  ton  of 
•tone  removed  held  covered  by  contractor's  bond 
conditioned  upon  payment  for  materials  fur- 
nished for  improvement ;  the  contract  In  reality 
being  a  contract  of  sale,  and  not  a  lease. 

14.  Municipal  corporations  qJ=»347(2)  — 
Surety  cannot  defeat  claim  on  ground 
that  material  furnished  belonged  to 
other  party,  who  had  filed  no  claim. 

Contractor's  surety  cannot  avoid  liability  for 
stone  used  in  pavement  upon  ground  that  third 
party,  and  not  claimant,  was  owner  of  land 
from  which  the  stone  was  quarried,  where  third 
party  was  not  a  party  to  the  action  and  had 
not  filed  claim  as  required  by  Civ.  Code  1913, 
par.  1962. 

10.  Municipal   corporations    <S=>347(2)  — 
Contractor's  surety  only  liable  to  cred- 
itors whose  claims  have  been  filed. 
Surety  of  contractor  doing  work  under  Im- 
provement Act  1912  (Civ.  Code  1913,  tit  7,  c. 
13)  is  liable  to  only  those  creditors  whose  claims 
have  been  properly  filed  under  paragraph  1962. 

16.  Municipal  corporations  <S=»373(3)— "Im- 
provement is  completed"  upon  municipal 
authorities  so  declaring  and  accepting 

WORK. 

The  term  of  the  completion  of  an  improve- 
ment under  Improvement  Act  of  1912  (Civ. 
Code  1913,  tit.  7,  c.  13),  within  paragraph  1962, 
requiring  claim  against  contractor  to  be  filed 
within  30  days  from  time  improvement  is  com- 
pleted, is  not  the  time  of  the  actual  cessation  of 


tbority  having  jurisdiction  to  finally  pass  upon 
the  question  declares  it  to  have  been  completed 
and  accepts  the  work. 

17.  Municipal  corporations  «=»347(1)  — 
Claim  against  contractor  on  his  bond 
may  be  filed  before  completion  of  con- 
TRACT. 

Materialman's  claim  against  paving  contrac- 
tor required  to  be  filed  "within  thirty  days  from 
the  time  said  improvement  is  completed"  under 
Civ.  Code  1913,  par.  1962,  to  entitle  claimant 
to  recover  on  contractor's  bond,  may  be  filed  be- 
fore contract  is  completed. 

18.  Municipal  corporations  «=»365  —  Pro- 
test BY  OWNER  APPEALING  FROM  ACCEPT- 
ANCE OF  WORK  HELD  SUFFICIENT. 

A  written  instrument  filed  with  city  clerk 
by  owner  of  property  assessed  for  improvement 
under  Improvement  Act  1912  (Civ.  Code  1913, 
tit  7,  c.  13),  stating  that  "according  to  our 
judgment  the  work  is  not  what  it  should  be,  and 
we  ask  that  you  give  the  above  protest  consid- 
eration," even  though  confused  with  much  ir- 
relevant and  improper  matter,  held  a  sufficient 
statement  of  grounds  of  objection  within  statute 
providing  that  parties  desiring  to  appeal  from 
acceptance  of  work  by  superintendent  of  streets 
should  file  notice  briefly  specifying  grounds  of 
objection. 

19.  Municipal  corporations  <8=»385— Action 
of  city  commission  in  finding  work  not 
completed  not  subject  to  collateral  at- 
TACK. 

Action  of  dty  commission,  after  having  ac- 
quired jurisdiction,  in  finding  that  improvement 
had  not  been  fully  completed,  cannot  be  ques- 
tioned on  collateral  attack,  and  its  determina- 
tion is  not  open  to  review  by  the  courts. 

20.  Municipal  corporations  <8=»366  —  Crrr 

COMMISSION  HAS  JURISDICTION  TO  PASS  ON 
COMPLETION  OF  IMPROVEMENT. 

Under  Civ.  Code  1918,  par.  1966,  city  com- 
mission has  jurisdiction  to  pass  upon  question 
of  whether  an  improvement  urfder  Improvement 
Act  1912,  has  been  completed,  even  though  no 
appeal  from  acceptance  of  work  by  superintend- 
ent of  streets  has  been  taken. 

Appeals  from  Superior  Court,  Maricopa 
County ;  Frank  H.  Lyman,  Judge. 

.Action  by  the  United  States  Fidelity  & 
Guaranty  Company  against  the  California- 
Arizona  Construction  Company,  the  Elliott  A 
Home  Company,  the  Bennett  Lumber  Com- 
pany, the  Phcenix-Tempe  Stone  Company,  the 
Warren  Bros.  Company,  the  Barrett  Com- 
pany, and  others,  in  which  the  Citizens'  Na- 
tional Bank  intervened.  From  the  Judgment 
rendered,  the  defendant  Elliott  &  Horne  Com- 
pany and  the  intervener  appeal;  from  the 
judgment  for  plaintiff  and  against  the  de- 
fendant Bennett  Lumber  Company,  the  latter 
appeals;  and  from  the  judgments  for  the  de- 
fendants Phcenix-Tempe  Stone  Company,  the 
Warren  Bros.  Company,  and  the  Barrett 
Company  against  plaintiff,  plaintiff  appeals 
separately  from  each  judgment.  Appeals  by 


work,  but  the  time  when  the  municipal  au-  defendant  Elliott  &  Home  Company  and  In- 
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tervener,  Citizens'  National  Bank,  dismissed. 
Judgment  affirmed  as  modified. 

Armstrong  &  Lewis,  of  Phoenix,  and  James 
B.  Degnan,  of  Los  Angeles,  Cal.,  for  United 
States  Fidelity  &  Guaranty  Co. 

Kibbey,  Bennett  &  Curtis,  of  Phoenix,  for 
appellant  Bennett  Lumber  Co. 

John  L.  Gust  and  Harold  Baxter,  both  of 
Phoenix,  for  appellees  Warren  Bros.  Co.  and 
Phcenlx-Tempe  Stone  Co. 

C.  F.  Ainsworth,  of  Phoenix,  for  appellee 
Barrett  Co. 

PATTEB,  Superior  Judge.  At  various  dates 
during  the  year  1916  the  superintendent  of 
the  streets  of  the  city  of  Phoenix,  Ariz.,  enter- 
ed into  four  separate  contracts  with  the  Cal- 
ifornia-Arizona Construction  Company,  here- 
inafter called  the  Construction  Company,  for 
the  improvement  of  certain  streets  of  that 
city.  These  contracts  were  made  pursuant 
to  the  provisions  of  the  Improvement  Act 
of  1912  (chapter  13,  tit.  7,  Revised  Statutes 
of  Arizona  [Civ.  Code]  1913),  and  were  made 
after  the  proceedings  provided  by  that  act 
were  regularly  had  by  the  municipal  author- 
ities. As  required  by  paragraph  1962,  Re- 
vised Statutes  1913,  the  Construction  Com- 
pany executed,  in  connection  with  each  of  the 
contracts  and  filed  with  the  superintendent 
of  streets,  a  bond  conditioned  for  the  faith- 
ful performance  of  the  contract,  and  also  a 
bond  for  the  payment  of  materials  furnished 
or  work  and  labor  done  for  the  improvement 
specified  in  the  contract.  Bach  of  these  bonds 
was  executed  by  the  Construction  Company 
as  principal  and  the  United  States  Fidelity  & 
Guaranty  Company,  hereinafter  called  the 
Surety  Company,  as  surety.  The  Construc- 
tion Company  entered  upon  the  performance 
of  the  several  contracts  and  subsequently 
completed  the  making  of  the  several  Improve- 
ments. On  FeBruary  9,  1917,  shortly  after 
the  completion  of  the  several  improvements, 
the  Construction  Company  was  adjudged  a 
bankrupt  by  the  District  Court  of  the  United 
States  for  the  Southern  District  of  Califor- 
nia. Soon  after  this  adjudication  the  Surety 
Company  brought  this  action  in  the  court  be- 
low against  the  Construction  Company,  the 
city  of  Phoenix  and  Its  treasurer,  and  the 
Elliott  &  Home  Company,  a  corporation. 
In  its  complaint  the  Surety  Company  set 
forth  the  making  of  the  several  contracts, 
the  giving  of  the  bonds,  the  performance  of 
the  work  provided  by  the  contracts,  and  as 
serted  that  certain  serial  or  improvement 
bonds  which  had  been  provided  to  be  Issued 
In  payment  for  the  work  were  about  to  be  Is- 
sued and  delivered  to  the  Elliott  &  Home 
Company,  to  whom  all  moneys  and  benefits' 
accruing  or  becoming  due  or  payable  under 
the  contracts  had  been  assigned  by  the  Con- 
struction Company.  It  was  also  alleged  that 
the  Construction  Company  had  failed  to  pay 
for  certain  materials  furnished  for  the  mak 
ing  of  the  improvements,  and  that  certain 
creditors  of  the  Construction  Company  had 


filed  with  the  superintendent  of  streets  their 
claims  for  the  amounts  due  for  such  mate- 
rials, as  provided  by  paragraph  1962,  Revised 
Statutes  1913,  and  that  such  creditors  were 
claiming,  or  about  to  claim,'  the  right  to  re- 
cover such  amounts  from  the  Surety  Com- 
pany. Asserting  that  its  right,  as  surety,  to 
the  Improvement  bonds  was  prior  arid  supe- 
rior to  that  of  the  assignee,  the  Surety  Com- 
pany alleged  that,  If  the  bonds  were  issued 
and  delivered  to  the  assignee,  they  would 
be  disposed  of  to  innocent  purchasers,  and, 
the  Construction  Company  being  insolvent, 
the  Surety  Company  would  lose  all  right  of 
reimbursement  for  the  amounts  It  might  be 
required  to  pay  to  the  creditors  of  the  Con- 
struction Company.  It  prayed,  therefore, 
that  the  city  and  its  officers  be  enjoined  from 
delivering  to  the  assignee  the  bonds  referred 
to,  and  that  its  right  to  such  bonds  and  to 
reimbursement  from  the  proceeds  thereof  for 
any  amount  it  might  be  required  to  pay  or 
become  liable  for  to  those  furnishing  mate- 
rials be  decreed  to  be  prior  and  superior  to 
any  right  of  the  Elliott  &  Horne  Company  as 
assignee  of  the  Construction  Company,  and 
that  a  receiver  be  appointed  to  take  posses- 
sion of  the  bonds  and  dispose  of  the  same, 
and  that  the  proceeds  thereof  be  distributed 
according  to  Its  asserted  right.  Later  an 
amended  complaint  was  filed  making  parties 
defendant  all  claimants  who  had  filed  their 
claims  with  the  superintendent  of  streets, 
and  who  asserted  the  right  to  recover  upot. 
the  bonds,  and  such  claimants  were  thereup- 
on made  parties  defendant.  The  Elliott  & 
Horne  Company  answered  the  complaint,  as 
did  also  a  large  number  of  the  claimants; 
the  latter  setting  forth  the  fact  of  furnishing 
materials  to.  the  contractor  for  the  making 
of  the  improvements  specified  In  the  con- 
tracts and  praying  recovery  against  the  Sure- 
ty Company  for  the  several  amounts  due 
them.  The  Citizens'  National  Bank  of  Los 
Angeles,  Cal.,  intervened  in  the  action,  as- 
serting that  it  was  the  holder  of  the  warrants 
and  assessments  issued  by  the  superintendent 
of  streets  as  collateral  security  for  certain 
indebtedness  owing  to  it  by  the  Elliott  & 
Horne  Company,  and  In  effect  asserting  the 
priority  of  the  rights  of  the  Elliott  &  Horne 
Company  as  assignee  and  of  itself  as  holder 
of  such  collateral  security.  Upon  the  Issues 
presented  by  these  pleadings,  the  cause  was 
tried,  and  Judgment  rendered  establishing 
the  claimed  right  of  the  Surety  Company  and 
decreeing  its  right  and  equity  in  the  proceeds 
of  the  contracts  to  be  superior  to  those  of  the 
assignee  and  the  Intervener.  By  the  decree  a 
receiver  was  appointed,  to  whom  the  city  was 
ordered  to  deliver  the  bonds,  and  the  receiver 
was  directed  to  dispose  of  the  same,  and  out 
of  the  proceeds  thereof  to  pay  the  Surety 
Company  a  sum  sufficient  to  repay  It  for  all 
moneys  that  It  might  be  compelled  to  expend 
in  order  to  discharge  the  Judgments  rendered 
against  it  in  favor  of  the  claimants,  with  in- 
terest and  costs,  and  to  pay  the  balance  Into 
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court  for  the  use  and  benefit  of  the  Elliott  & 
Home  Company  or  the  Intervener,  as  their 
Interests  might  appear.  The  rights  of  the 
several  claimants  who  had  appeared  and 
answered  were  determined  by  the  court,  and 
Judgments  were  rendered  against  the  Surety 
Company  In  favor  of  a  number  of  such  claim- 
ants for  the  amount  found  to  be  due  for  mate- 
rial furnished  the  Construction  Compamy. 

Among  the  claimants  who  appeared  and 
answered  were  the  Bennett  Lumber  Com- 
pany, the  Phoenix-Tern pe  Stone  Company,  the 
Warren  Bros.  Company,  and  the  Barrett 
Company.  The  judgment  of  the  court  dis- 
allowed and  rejected  the  claim  of  the  Bennett 
Lumber  Company,  and  adjudged  that  each 
of  the  other  claimants  mentioned  recover  a 
specified  amount  from  the  Surety  Company. 

From  the  judgment  of  the  trial  court  the 
Elliott  &  Home  Company  and  the  Citizens' 
Nutional  Bank,  intervener,  appealed  to  this 
court.  The  Bennett  Lumber  Company  ap- 
pealed from  the  judgment  against  It,  and  the 
Surety  Company  separately  appealed  from 
each  judgment  in  favor  of  the  other  claim- 
ants above  mentioned.  Each  of  these  ap- 
peals was  separately  docketed,  but,  as  they 
are  all  appeals  from  portions  of  the  same 
judgment  and  to  some  extent  involve  the 
same  questions,  they  will,  so  far  as  they  are 
now  before  the  court,  be  disposed  of  in  one 
opinion. 

In  view  of  the  disposition  of  the  appeals 
taken  by  the  Elliott  &  Home  Company  and 
the  Citizens'  National  Bank,  no  more  ex- 
tended statement  of  the  facts  or  summary 
of  the  lengthy  pleadings  is  deemed  necessary. 
Subsequent  to  the  docketing  of  the  appeals  of 
the  Inst-mentioned  parties  and  before  the 
argument  of  those  appeals,  a  stipulation  was 
filed  by  the  parties  to  such  appeals  that  the 
same  might  be  dismissed,  and  accordingly  it 
was  so  ordered.  This  order,-  however,  did 
not  affect  the  appeals  taken  from  the  judg- 
ments determining  the  -  rights  of  the  four 
claimants,  and  those  remain  for  determina- 
tion. The  Judgment,  so  far  as  it  affects  the 
Elliott  &  Home  Company  and  the  Citizens' 
National  Bank,  became  final  by  the  dismissal 
of  the  appeals,  and  the  court  is  relieved  of 
the  duty  of  determining  any  question  with  re- 
gard to  them.  This  judgment  is  conclusive 
that  the  rights  acquired  by  the  Elliott  & 
Home  Company  from  the  Construction  Com- 
pany are  subordinate  and  subsequent  to  the 
rights  of  the  Surety  Company,  and  no  opinion 
will  or  can,  with  propriety,  be  expressed  with 
respect  to  any  matter  involved  In  the  appeals 
of  the  assignee  and  the  intervener.  The  only 
matters  before  the  court  are  the  rights  of  the 
several  claimants  who  are  parties  to  the  ap- 
peals taken  from  the  judgments  determining 
those  rights. 

[1]  The  action  is  one  which  finds  many 
precedents  in  the  reported  cases.  The  Surety 
Company,  finding  itself  liable  or  to  become 
liable  for  the  debts  of  its  principals,  seeks  to 


subject  the  proceeds  of  the  contracts  out  of 
which  the  contract  of  suretyship  arose  to  the 
payment  of  the  debts  of  the  principal,  or 
seeks  subrogation  to  the  rights  of  the  credi- 
tors of  the  principal.  Inasmuch  as  it  may 
not  be  advised  as  to  the  extent  of  its  liability 
or  the  existence  of  the  right  of  recovery  on 
the  part  of  tho£e  claiming  that  it  is  liable  as 
surety,  it  makes  all  such  claimants  parties 
for  the  purpose  of  determining  the  extent  of 
its  liability,  and  to  avoid  a  multiplicity  of 
suits  upon  the  bonds,  upon  which  It  became 
surety.  In  such  case  the  claimants  may  as- 
sert and  are  required  to  set  forth  the  nature 
and  extent  of  their  claims  against  the  prin- 
cipal and  the  surety,  and  in  order  to  afford 
complete  relief  the  court  may  in  such  action 
render  judgment  In  favor  of  each  of  the  sev- 
eral claimants  against  the  surety,  as  the 
rights  of  such  claimants  may  be  proven. 
Maryland  Casualty  Co.  v.  Washington  Na- 
tional Bank,  92  Wash.  497,  159  Pac.  689. 
But,  while  the  Surety  Company  has  brought 
the  claimants  into  court,  and  must  therefore 
submit  to  judgment  against  it  upon  the 
claims,  the  issue  as  between  the  Surety  Com- 
pany and  the  claimants  is  the  validity  and 
the  amount  of  the  claim,  and  this  issue  must 
be  determined  as  though  each  claimant  bad 
brought  a  separate  action  upon  the  bonds 
and  prosecuted  it  to  final  judgment.  If  the 
claimant  who  is  made  a  party  to  this  charac- 
ter of  action  has  a  claim  coming  within  the 
terms  and  conditions  of  the  bond,  he  Is  en- 
titled to  assert  it  and  to  recover  Judgment 
against  the  Surety  Company  in  such  action. 
If  his  claim  is  not  within  the  conditions  of 
the  bond,  he  is  not  entitled  to  a  judgment 
against  the  Surety  Company,  but  is  a  mere 
general  creditor  of  the  principal,  and  may 
have  no  greater  relief  than  a  personal  judg- 
ment against  the  principal  with  no  greater 
rights  than  any  judgment  crflitor  of  the 
principal  whose  claim  has  no  connection  with 
the  transaction  in  which  the  bond  was  given. 
Such  was  the  view  evidently  taken  by  the 
court  below;  for  it  rendered  judgments  in  fa- 
vor of  a  number  of  the  claimants  against  the 
Surety  Company  for  such  amount  as  it  might 
be  compelled  to  pay  in  satisfying  these  judg- 
ments, and  awarded  any  balance  of  the  pro- 
ceeds of  the  bonds  Issued  in  payment  of  the 
work  done  under  the  contract  to  the  assignee 
and  the  intervener,  as  their  Interest  might  ap- 
pear. The  questions  now  before  the  court  are 
therefore  simply  whether  the  several  claim- 
ants are  entitled  to  recover  of  the  Surety 
Company.  The  rights  of  the  several  claim- 
ants will  therefore  be  considered. 

Claim  of  the  Bennett  Lumber  Company. 

This  company  filed  its  claim  with  the  su- 
perintendent of  streets,  asserting  that  it  had 
furnished  lumber  too  the  Construction  Com- 
pany for  use  in  carrying  out  one  of  the  con- 
tracts. The  fact  found  by  the  court  below 
with  respect  to  this  claim  was  as  follows: 
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"At  the  request  of  the  superintendent  of  the 
Construction  Company,  the  Bennett  Lumber 
Company  sold  and  delivered  to  the  Construc- 
tion Company  upon  the  ground  where  the  work 
under  said  contract  was  being  performed  new 
lumber  for  the  use  of  said  Construction  Com- 
pany in  executing  said  contract  No.  28.  The 
use  to  which  said  lumber  was  put  by  the  Con- 
struction Company  was  the  laying  down  of  said 
lumber  upon  the  street  being  improved  under 
said  contract  and  the  mixing  of  materials 
thereon  used  in  the  construction  of  the  street. 
In  and  by  such  use  the  lumber  in  question  was 
not  thereafter  merchantable  lumber,  and  after 
the  completion  of  the  contract  the  lumber  in 
question  not  destroyed  or  rendered  worthless 
by  use  was  taken  away  by  the  Construction 
Company." 

Turning  to  the  evidence  respecting  the  nse 
to  which  this  lumber  was  put,  It  was  shown 
by  testimony  not  contradicted  that  the  lumber 
famished  was  2x12  boards  which  were  laid 
on  the  dirt  after  It  was  rolled  and  ready  for 
the  pavement ;  the  material  was  then  put  on 
the  boards  to  keep  It  out  of  the  dirt,  and  as 
the  work  progressed  the  boards  were  moved 
ahead  of  the  work,  and  the  operation  was 
repeated  until  the  work  was  finished.  After 
the  completion  of  the  work  the  boards  were 
taken  up  and  removed  to  the  yard  of  the 
contractor  to  be  used,  in  the  language  of  one 
of  the  witnesses,  "on  the  next  job  that  comes 
along."  To  some  extent  this  lumber  was 
broken  and  rendered  unfit  for  use,  but  to 
what  extent  that  condition  may  have  existed 
In  this  particular  case  is  shown  neither  by 
the  finding  nor  by  the  evidence.  The  lumber 
that  was  not'  destroyed  (and  from  the  evi- 
dence It  appears  the  greater  part  of  it),  while 
unmerchantable  as  lumber  by  reason  of  the 
use  to  which  It  had  ben  put,  was  capable  of 
use  in  similar  work  under  other  contracts, 
and  could  be  used  and  reused  for  that  pur- 
pose until  iflhlght  be  broken  up  or  destroyed. 
The  claim  of  tbe  Lumber  Company  was  re- 
jected by  the  court  below,  and  judgment  ren- 
dered denying  it  any  relief  against  the  Sure- 
ty Company. 

[2,  3]  The  statute  under  which  the  bond 
was  given  (paragraph  1962,  Revised  Statutes 
1913)  provides  that  the  bond  shall  be  con- 
ditioned that,  "if  the  contractor  to  whom 
Bald  contract  was  awarded,  or  any  assign  of 
his,  fails  to  pay  for  any  materials  so  furnished 
for  the  said  improvement,  or  for  any  work  or 
labor  done  thereon  of  any  kind,  the  sureties 
will  pay  the  same  to  an  amount  not  exceed- 
ing the  sum  specified  In  said  bond."  Tbe 
conditions  of  the  bond  under  which  the 
Lumber  Company  asserts  its  claim  follow 
this  provision  of  the  statute.  The  question 
is,  therefore,  whether  the  materials  furnished 
by  the  Lumber  Company  as  above  stated 
were  such  as  to  come  within  the  conditions 
of  the  bond.  It  Is  urged  by  the  Lumber  Com- 
pany that  a  contract  of  a  surety  company 
Is,  under  our  statutes,  an  Insurance  contract, 
and  should  therefore,  be  most  strongly  con- 


strued against  the  Insurer.  Granting  this,  a 
contract  of  Insurance,  like  any  other  con- 
tract, must  receive  reasonable  construction, 
and  while  Insurance  contracts  are  construed 
most  favorably  to  the  Insured  where  the 
meaning  of  the  language  is  doubtful,  there 
is  no  occasion  for  the  application  of  this  rule 
when  the  language  has  acquired  by  judicial 
construction  a  clear,  definite  meaning.  It  is 
well  settled  that  the  expression  "material 
furnished  for  the  Improvement"  does  not  in- 
clude all  materials  furnished  to  the  contrac- 
tor who  makes  the  Improvement.  The  re- 
quirement of  the  statute  and  the  condition 
of  the  bond  is  not  intended,  as  contended 
by  the  Lumber  Company,  as  security  that 
the  contractor  will  pay  for  everything  he 
buys  and  uses  In  doing  the  work  provided, 
for  In  the  contract.  On  tbe  contrary,  the  ma- 
terialmen protected  by  the  provisions  of  the 
statute  and  by  the  bond  are  such  only  as 
furnish  material  used  in  the  work  or  Im- 
provement In  the  sense  that  such  material 
actually  enters  Into  the  work  done,  or  is  con- 
sumed, or  substantially  consumed,  in  doing 
It,  as  distinguished  from  its  use  as  a  mere 
appliance  In  aid  of  performance.  Material 
Intended  for  and  actually  used  as  an  imple- 
ment or  device  in  performing  the  work  and 
constituting  a  part  of  the  contractor's  per- 
manent equipment  Is  not  the  kind  of  ma- 
terial for  which  a  recovery  can  be  had  upon 
a  bond  given  under  the  provisions  of  the  stat- 
ute above  quoted.  The  statute  gives  the 
right  of  recovery  upon  the  bond  to  any  per- 
son furnishing  materials  "to  be  used  in  the 
performance  of  the  work."  In  discussing 
the  character  of  material  coming  within  a 
statute  substantially  the  same  as  ours  and 
within  the  condition  of  a  bond  given  under 
such  statute,  the  Supreme  Court  of  Califor- 
nia says: 

"This  provision  cannot  be  construed  to  cov- 
er and  include  the  tools  or  plant  purchased 
by  the  contractor,  the  use  of  which  is  requir- 
ed in  doing  the  work,  and  which,  barring  wear 
and  tear  incident  to  such  use,  survive  for  such 
repeated  and  other  use.  •  •  *  Indebtedness 
incurred  by  a  contractor  hi  the  purchase  of 
his  plant  or  any  part  thereof,  the  use  of  which 
is  required  in  doing  the  work,  is  not  within  the 
provisions  of  the  act,  nor  included  in  the  terms 
of  the  bond."  Sherman  v.  American  Surety 
Co.  of  New  York  (Cal.)  178  Pac.  161. 

"Appliances  are,  generally  speaking,  things 
which  are  expected  to  be  used  again  and  again. 
They  are  in  effect  tools.  Appreciably  diminish- 
ing perhaps  in  usefulness  with  the  wear  and 
tear  of  each  building  contract  in  which  they  are 
used,  they  still  cannot  be  said  to  be  materials 
furnished  'for  or  in  or  about'  the  erection  of 
an;  given  structure,  although  after  being  used 
in  the  building  of  many  structures  they  finally 
go  to  the  junk  heap."  Barker  &  Stewart  Lum- 
ber Co.  v.  Marathon  Paper  Mills  Co.,  146  Wis. 
12,  130  N.  W.  866,  36  L.  R.  A.  (N.  S.)  875. 

"Tools,  implements,  and  appliances  used  by 
the  contractor  in  the  prosecution  of  the  work 
are  not  materials  used  therein  in  any  reasona- 
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ble  sense  of  the  term.  If  a  pick,  shovel,  pair 
of  boots,  hoisting  rope,  or  any  other  imple- 
ment, tool,  or  appliance  used  by  the  contractor 
on  the  work  is  worn  out  or  broken,  it  does  not 
follow  that  such  article  thus  becomes  material 
used  therein  within  the  meaning  of  the  con- 
tract. The  contract  presupposes  that  the  con- 
tractor will  furnish,  upon  his  own  account,  the 
necessary  tools,  implements,  and  appliances 
with  which  to  perform  the  work."  Kansas 
City  t.  Xoumans,  213  Mo.  151,  112  8.  W.  226. 


also,  American  Surety  Co.  v.  Law- 
renoeville  Cement  Co.  (a  C.)  110  Fed.  717; 
National  Surety  Co.  v.  United  States,  228 
Fed.  577,  143  CCA  90,  L.  B.  A  1917A, 
836 ;  D.  S.  Rubber  Co.  v.  American  Bonding 
Go,  86  Wash,  180,  149  Pac.  706,  L.  B.  A 
1915F,  951. 

If,  therefore,  the  materials  furnished  by 
the  Lumber  Company  were  mere  appliances 
for  use  in  performing  the  work,  they  became 
a  part  of  the  contractor's  equipment,  and 
not  materials  to  be  used  In  the  performance 
of  the  work  within  the  meaning  of  the  stat- 
ute or  the  terms  of  the  bond. 

It  is  well  settled  that  actual  physical  in- 
corporation in  the  structure  erected  or  im- 
provement made  Is  not  necessary  in  order 
to  constitute  the  articles  furnished  "materi- 
als furnished  In  the  performance  of  the 
work."  It  has  many  times  been  held  that  ex- 
plosives used  in  preparing  the  ground,  or 
the  rock  for  the  performance  of  the  contract, 
and  other  materials  which  are  totally  or  sub- 
stantially destroyed  in  the  carrying  out  of 
the  work,  may  be  deemed  materials  within 
the  proper  meaning  of  that  term.  As  was 
said  by  the  Supreme  Court  of  Wisconsin,  in 
speaking  of  this  class  of  materials: 

"In  these  cases  the  liens  have  been  granted 
.  upon  one  general  principle  or  idea,  namely,  that 
where  the  material  is  used  directly  upon  the 
work  or  structure  itself,  instrumental  in  pro- 
ducing the  final  result,  and  is  actually  consum- 
ed in  the  use,  it  may  be  said  that  in  every  true 
sense  it  has  entered  into  and  forms  a  part  of 
the  completed  structure."  Barker  &•  Stewart 
Lumber  Co.  v.  Marathon  Paper  Mills  Co.,  su- 
pra. 

So  it  has  been  held  In  some  cases  that 
lumber  used  in  the  making  of  concrete  forms 
comes  within  the  meaning  of  the  word  "ma- 
terial," and,  relying  upon  this  class  of  cases, 
the  Lumber  Company  urges  that  Its  claim 
comes  within  the  rule  as  stated  in  Chicago 
Lumber  Co.  v.  Douglas,  89  Kan.  308, 131  Pac. 
563,  44  L.  B.  A.  (N.  S.)  843 ;  and  Alexander 
Lumber  Co.  v.  Farmer,  272  111.  264,  111  N. 
E.  1012.  In  each  of  these  cases,  however, 
the  lumber  used  was  either  totally  or  sub- 
stantially destroyed  in  the  performance  of 
the  work,  or  was  left  In  and  became  in  ef- 
fect a  part  of  the  work.  This  matter  of  de- 
struction of  the  material  seems  to  be  an  im- 
portant consideration  in  determining  whether 
the  article  furnished  can  be  deemed  material 
furnished  for  the  performance  of  the  work. 


In  Road  Supply  &  Metal  Co.  v.  Kansas  Cas- 
ualty ft  Surety  Co.  (Kan.)  175  Pac.  108,  It 
was  held,  citing  Chicago  Lumber  Co.  r. 
Douglas,  supra,  that  the  right  of  recovery  de- 
pended upon  the  question  whether  or  not  the 
material  was  used  In  the  sense  ox  substan- 
tially consumed,  and  It  was  said: 

"The  plaintiff  may  recover  for  whatever  ma- 
terial was  actually  used,  but  may  not  recover 
for  material  which,  although  damaged  and  re- 
duced in  value,  actually  formed  a  part  of  the 
contractor's  equipment  when  he  engaged  in 
building  another  bridge." 

In  B.  F.  Avery  ft  Sons  v.  Woodruff,  144 
Ky.  227,  137  S.  W.  1088,  36  L  B.  A.  (N.  S.) 
866,  it  is  said: 

"If  the  lumber  had  been  furnished  to  make 
a  scaffold,  molds,  or  forms  with  the  intention 
of  using  them  in  the  erection  of  that  building 
and  then  carry  them  away  and  use  them  in  con- 
structing other  buildings,  then  no  lien  would 
attach,  as  they  would  be  regarded  as  a  part  of 
the  appliances  of  the  workmen  and  would  oc- 
cupy the  same  place  as  a  hammer,  saw,  or  oth- 
er tool  used  by  the  workmen." 

And  later,  In  the  same  opinion,  It  is  said, 
in  discussing  a  former  decision  of  the  same 
court  in  which  it  was  held  that  lumber  used 
in  making  concrete  forms  was  not  lienable: 

"But  that  case  is  unlike  this  one,  as  there 
was  nothing  in  that  one  to  show  that  the  lum- 
ber wag  destroyed  or  consumed  in  the  erection 
of  the  building;  it  might  have  been  used  in 
erecting  other  buildings." 

[4]  Doubtless,  as  contended  by  counsel  for 
the  Lumber  Company,  there  is  a  distinction 
between  the  statutes  giving  mechanics'  or 
materialmen's  liens  and  statutes  requiring 
the  giving  of  bonds  of  the  character  Involved 
In  this  case,  and  the  latter  statutes  and  the 
conditions  of  the  bonds  given  under  them  are 
to  be  more  liberally  construed  than  mechan- 
ic's lien  statutes.  Sherman  v.  American 
Surety  Co.,  supra.  But,  according  to  the 
great'  weight  of  authority,  regardless  of  any 
greater  liberality  of  construction  of  statutes 
like  the  one  here  Involved,  the  term  "ma- 
terials furnished  in  the  performance  of  the 
work"  cannot  be  held  to  Include  equipment 
or  appliances  used  in  the  carrying  out  of  the 
work  done. 

In  this  case  the  lumber  In  question  did  not 
enter  into  the  physical  construction  of  the 
improvement.  It  was  not  consumed  in  the 
making  of  the  improvement  Some  of  It  may 
have  been  broken  or  destroyed  In  the  per- 
formance of  the  work.  All  of  it  was  rendered 
unsalable  as  new  or  merchantable  lumber. 
But  it  was  used  in  the  performance  of  this 
contract  and  intended  to  be  used  in  the  per- 
formance of  any  other  contract  that  the  con- 
tractor might  engage  in.  The  extent  to  which 
it  was  destroyed  or  rendered  unusable  does 
not  appear  either  in  the  finding  of  the  court 
or  In  the  evidence.    Such  destruction  may 
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have  been  Inconsiderable,  and  each  a  con- 
clusion is  fairly  Inferable  from  the  evidence. 
The  fact  that  It  would  ultimately  be  destroy- 
ed or  perhaps  used  but  few  times  does  not 
affect  the  question.  As  was  said  by  the  Su- 
preme Court  of  Wisconsin: 

"If  the  cofferdam  In  the  present  case,  though 
constructed  specially  for  the  building  of  the 
dam  in  question,  was  capable  of  and  intended 
to  be  removed  and  used  in  building  like  struc- 
tures elsewhere,  even  though  suffering  serious 
deterioration  each  time,  and  susceptible  of  use 
but  a  few  times,  it  might  well  be  held  to  be  an 
appliance  or  part  of  the  contractor's  equip- 
ment." Barker  &  Stewart  Lumber  Co.  v.  Mara- 
thon Paper  Mills  Co.,  supra. 

[I]  In  this  case,  therefore,  It  must  be  held 
that  the  lumber  furnished  by  this  claimant 
was  not  "materials  furnished  In  the  perform- 
ance of  the  work,"  within  the  meaning  of 
that  expression  as  used  in  the  contract  and 
bond,  but  was  a  part  of  the  contractor's 
equipment  or  an  appliance  used  by  the  con- 
tractor for  performing  the  work,  and  hence 
the  court  below  properly  denied  the  claim. 
The  Judgment  as  to  this  claim  is  affirmed. 

Claim  of  Warren  Bros.  Company. 

Warren  Bros.  Company  filed  with  the 
superintendent  of  streets  a  verified  statement 
of  Its  claim  against  the  bond  given  on  each 
of  three  of  the  contracts  before  referred  to. 
The  claims  were  for  the  services  of  an  In- 
spector who  performed  certain  duties  with 
respect  to  the  improvement  and  for  royalty 
for  the  privilege  of  using  a  patented  mate- 
rial for  laying  what  is  known  as  bltulithlc 
paving,  or  a  patented  process  for  combining 
materials  used  In  such  paving,  and  machinery 
used  in  connection  with  laying  such  material. 
Judgment  was  entered  In  favor  of  the  War- 
ren Bros.  Company  and  against  the  Surety 
Company  for  a  certain  sum  for  inspection  and 
for  the  claimed  royalties  and  attorney's  fees. 
From  this  judgment  the  Surety  Company  ap- 
peals and  assigns  two  errors.  The  first  is 
that  the  court  below  erred  In  allowing  the 
claims  In  so  far  as  they  were  based  upon  a 
charge  for  royalty,  for  the  reason  that  royal- 
ty Is  neither  labor  nor  material,  and  a  claim 
based  thereon  Is  not  within  the  terms  of  the 
bond.  It  appears  that  what  is  known  as  bit- 
ullthic  paving  is  controlled  by  certain  patents 
owned  by  the  claimant,  and  that  for  the  privi- 
lege of  laying  such  pavement  and  using  the 
machinery  necessary  for  that  purpose  a  royal- 
ty or  license  charge  is  made  by  the  owner  of 
the  patents  upon  the  basis  of  a  certain  sum 
per  square  yard  of  paving  actually  laid. 
Pavement  of  this  character  cannot  be  law- 
fully laid  without  the  permission  of  the  hold- 
er of  the  patents.  It  appears  that  the  Con- 
struction Company  had  performed  other  con- 
tracts involving  the  laying  of  this  kind  of 
pavement  under  a  general  understanding  or 


arrangement  that  20  cents  per  square  yard 
was  to  be  charged  as  royalty.  No  specific 
agreement  was  made  with  respect  to  the  con- 
tracts Involved  In  this  case,  but  the  evidence 
fairly  justifies  the  conclusion  that  both  the 
claimant  and  the  Construction  Company  ex- 
pected that  a  similar  charge  would  be  made 
for  these  particular  contracts  as  well  as  any 
others  the  Construction  Company  might  en- 
gage In.  The  question  is,  therefore,  whether 
such  royalty  or  license  charge  is  material 
within  the  terms  of  the  statute  and  the  bond. 

Undoubtedly,  if  a  strict  construction  is  to 
be  given  to  the  term  "material,"  a  charge  of 
this  character  cannot  be  justified.  Some  of 
the  authorities — not,  however,  the  more  re- 
cent ones — strictly  construe  the  term,  possi- 
bly because  of  the  tendency  of  some  courts 
to  apply  in  this  class  of  cases  the  rules  ap- 
plicable to  cases  arising  under  mechanic's  or 
materialmen's  Hen  statutes.  The  tendency 
In  recent  years,  however,  has  been  to  give 
a  liberal  construction  to  the  terms  "material" 
and  "labor."  In  the  federal  courts  such  lib- 
erality of  construction  Is  the  settled  rule 
since  the  decision  in  Brogan  v.  National 
Surety  Co.,  246  U.  S.  257,  38  Sup.  Ct  250,  62 
L.  Ed.  703,  L.  R.  A.  1918D,  766.  The  Cali- 
fornia courts,  considering  statutes  similar  to 
ours,  have  given  a  broad  and  liberal  con- 
struction to  the  term  "materials."  Sherman 
v.  American  Surety  Co.  (Cal.)  173  Pac  161; 
Bricker  v.  Rollins  (Cal.)  173  Pac  592 ;  Pacific 
Wood  &  Coal  Co.  v.  Oswald  (Cal.)  178  Pac. 
854.  While  no  case  has  been  cited  directly 
covering  a  charge  of  the  kind  involved  in  this 
case,  nor  has  our  Investigation  disclosed  any, 
we  think  that  the  word  "materials,"  as  used 
in  the  Improvement  Act  of  1912  and  in  a 
bond  given  under  that  act,  is  broad  enough  to 
include  this  charge. 

[1-1]  The  right  of  a  patentee  or  owner  of  a 
patent  to  charge  a  reasonable  royalty  or  li- 
cense fee  for  the  use  of  a  patented  material 
or  process  cannot  be  questioned.  Without 
procuring  from  the  patentee  or  owner  of  the 
patent  the  right  to  use  such  material  or  pro- 
cess, there  can  be  no  lawful  use  thereof.  The 
statute  (paragraph  1974,  Revised  Statutes 
1913)  expressly  authorizes  the  use  of  patented 
material.  The  right  to  use  the  patented  ma- 
terial or  process  is  as  essential  to  the  carry- 
ing out  of  the  contract  as  the  physical  in- 
gredients used  in  the  performance  of  the 
work.  Within  the  terms  of  the  statute  and 
the  bond  liberally  construed  a  charge  of  this 
kind  Is  therefore  as  much  "material"  as  the 
tangible,  physical  articles  entering  into  the 
composition  of  the  completed  work  and  comes 
within  the  character  of  Indebtedness  secured 
by  the  terms  of  the  bond. 

[J]  It  Is  asserted  by  the  appellant  that  the 
claim  of  the  Warren  Bros.  Company  is  based 
!  upon  a  contract  which  is  void  as  contraven- 
,  ing  public  policy,  for  the  reason  that,  as  it 
i  is  said: 
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"The  Warren  Bros.  Company  had  an  under- 
standing with  the  Construction  Company  as 
to  the  right  to  use  its  process  upon  payment 
of  a  royalty  or  license  charge  of  20  cents  per 
square  yard  when  the  usual  charge  was  25 
cents,  and  no  similar  understanding  was  had 
with  any  other  contractor  desiring  to  bid  upon 
the  work." 

It  Is  more  than  doubtful  If  this  assertion 
is  covered  by  any  assignment  of  error.  But, 
passing  that,  the  contention  appears  to  be 
without  merit.    The  specifications  of  the 
work  to  be  done  under  tbe  several  contracts 
call  for  bltalitblc  paving.   In  those  specifica- 
tions it  Is  provided  that  Warren  Bros.  Com- 
pany, tbe  owner  of  the  patents  used  in  the 
construction  of  that  character  of  pavement, 
should  file  an  agreement  to  furnish  any  con- 
tractor desiring  to  bid  for  the  work  all  the 
necessary  material  at  a  definite  and  reason- 
able price  per  square  yard,  which  price 
should  include  a  license  to  use  the  patents 
required  In  tbe  construction  of  the  pavement 
It  appears  that  such  agreement  was  not  ac- 
tually filed.    No  one,  however,  appears  to 
have  been  injured,  or  prejudiced  by  the  fail- 
ure to  file  such  agreement.  Neither  the  city 
nor  the  property  owners,  who  must  ultimately 
pay  the  cost  of  the  Improvement,  are  making 
any  complaint.  Tbe  amount  which  the  Sure- 
ty Company  is  required  to  pay  is  less  than 
the  usual  charge,  or  the  charge  imposed  by 
the  owner  of  the  patents  in  some  cases.  Tbe 
statutes,  as  before  stated,  authorizes  the  use 
of  patented  material,  and  does  not  require 
the  filing  of  such  an  agreement  as  that  above 
mentioned.  Farmer  v.  Dahl,  19  Ariz.  305, 171 
Pac.  130. ,  It  is  not  claimed  that  the  charge 
as  made  Is  unreasonable  In  amount,  and  the 
Surety  Company  is  in  no  position  to  claim 
now,  after  the  work  has  been  done  and  the 
city  and  the  property  owners  have  received 
the  benefit  of  it,  that  it  should  be  relieved  of 
liability  for  tbe  payment  of  these  royalties. 

[10, 11]  The  second  assignment  of  error  Is 
that  the  court  erred  In  allowing  Interest  on 
the  amount  of  tbe  claims  from  tbe  date  of 
their  filing  with  the  superintendent  of  streets, 
for  the'  reason  that  such  claims  were  not  ca- 
pable of  definite  ascertainment  as  to  validity 
or  amount  until  the  rendition  of  Judgment, 
and  that  interest  should  only  have  been  al- 
lowed from  tbe  date  of  the  rendition  of  the 
Judgment.  In  the  claims  and  in  the  pleading 
of  Warren  Bros.  Company  recovery  was 
sought  on  the  basis  of  a  charge  of  25  cents 
per  square  yard.  At  tbe  close  of  the  evidence 
it  was  agreed  by  counsel  for  the  Warren 
Bros.  Company  that  Judgment  should  be  ren- 
dered for  only  20  cents  per  square  yard,  and 
the  latter  amount  was  made  the  basis  of  the 
Judgment  rendered.  The  adjudicated  cases 
present  a  bewildering  variety  of  rulings  with 
respect  to  the  time  from  which  Interest 
should  be  computed.  The  statutes  of  this 
state  regulate  only  the  rate  of  interest  and 


are  silent  as  to  the  time  from  which  it  is 
to  be  allowed.  Both  the  validity  and  the 
amount  of  the  claims  in  this  case  were  dis- 
puted by  the  Surety  Company.  It  is  ap- 
parent, therefore,  that  this  is  not  a.  case 
where  the  amount  of  the  recovery,  if  recovery 
he  had,  was  definitely  fixed  by  agreement  of 
the  parties  or  capable  of  ascertainment  by 
mere  computation.  In  that  class  of  cases, 
in  the  absence  of  special  contract,  the  general 
rule  is  that  interest  should  be  computed  from 
the  time  the  debt  became  due.  In  cases  of 
this  character  the  better  rule  seems  to  be 
that  interest  Is  to  be  computed  from  the  time 
of  the  commencement  of  the  action,  and  we 
think  that  rule  should  be  applied  In  this  case. 
Hand  v.  Church,  89  Hun  (N.  X.)  303;  Dwyer 
v.  United  States,  93  Fed.  616,  35  C.  O.  A. 
488;  McCollum  v.  Seward,  62  N.  Y.  316.; 
Tucker  v.  Grover,  60  Wis.  240,  19  N.  W.  62. 

[12]  In  this  case  tbe  date  when  the  claim- 
ant was  made  a  party  to  the  action  should 
be  deemed  the  commencement  of  the  action 
and  the  time  from  which  interest  should  be 
computed,  which  from  the  records  appears  to 
be  March  28,  1917.  Tbe  Judgment  should 
therefore  be  modified  so  as  to  allow  Interest 
only  from  March  28,  1917,  and  as  modified 
affirmed,  with  costs  to  the  appellee. 

Claim  of  Phcenix-Tempe  Stone  Company. 

[13]  The  Fhoenix-Tempe  Stone  Company, 
hereinafter  called  the  Stone  Company,  filed 
its  claim  for  rock  furnished  for  the  Construc- 
tion Company  in  the  making  of  certain  of  the 
improvements  and  carrying  out  certain  of  the 
contracts.  The  Stone  Company  recovered 
Judgment  in  the  court  below  against  the 
Surety  Company,  and  tbe  latter  appealed. 
The  claim  of  the  Stone  Company  is  based 
upon  the  terms  of  an  Instrument  in^  writing, 
dated  April  28, 1916,  whereby  the  Stone  Com- 
pany leases  to  the  Construction  Company  a 
tract  of  land  for  the  term  of  one  year,  "the 
lessee  agreeing  to  use  reasonable  effort  to 
quarry  the  stone  therein  during  the  period 
of  the  lease,  and  that  It  will  pay  as  rent 
for  said  premises  the  sum  of  8  cents  per  ton 
for  each  ton  of  stone  quarried  and  removed 
from  said  premises.  The  minimum  rental 
shall  be  $100;  accounts  to  be  kept  of  stone 
quarried,  and  rentals  to  be  paid  monthly." 
That  tbe  Construction  Company  actually  used 
the  quantity  of  stone  named  in  the  work  pro- 
vided in  each  of  the  contracts  is  shown  by 
the  evidence  and  found  by  the  court,  and  that 
such  stone  used  was  quarried  from  the  prem- 
ises claimed  by  the  Stone  Company  is  undis- 
puted. The  instrument  called  a  lease  con- 
templated the  severing  of  stone  from  the 
earth  by  the  Stone  Company,  the  removal  of 
such  severed  stone  from  the  premises,  and 
the  use  of  It  in  the  making  of  the  improve- 
ment of  the  streets,  and  payment  therefor 
each  month  at  the  rate  of  8  cents  per 
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the  stone  so  removed.  It  was  made  by  the 
parties  for  no  purpose  other  than  to  provide 
stone  for  use  in  carrying  out  the  paving  con- 
tracts awarded  to  the  Construction  Company 
during  the  year  specified  as  the  term  of 
the  lease,  and  the  contracts  involved  in  this 
action  and  the  performance  of  them  by  the 
Construction  Company  were  in  contemplation 
of  the  parties.  Though  called  a  lease,  It  has 
every  element  of  a  contract  of  sale.  It  was 
simply  a  means  adopted  by  the  parties  for 
the  furnishing  by  the  Stone  Company  of  ma- 
terials to  be  used  by  the  Construction  Com- 
pany in  the  performance  of  the  contracts.  In 
such  a  situation  it  is  clear  that  the  Stone 
Company  furnished  the  material  for  which  it 
makes  a  claim,  and  that  its  claim  is  within 
the  terms  of  the  bonds  given  by  the  Surety 
Company.  The  language  of  the  Supreme 
Court  of  Kansas,  though  involving  a  statute 
and  bond  having  somewhat  different  provi- 
sions, is  not  inapplicable: 

"The  Surety  Company  bound  itself  to  pay 
for  these  materials,  and  it  should  not  be  re- 
lieved therefrom  on  any  finespun  theory  that 
because  some  third  party  did  no  rent  the  quar- 
ry and  buy  the  dynamite  and  the  coal,  and  hire 
the  machinery  and  make  an  aggregate  charge 
of  all  these  items  of  expense  with  a  fair  profit 
thereon,  and  present  a  bill  for  the  materials 
thus  produced,  it  should  be  wholly  relieved 
from  payment  of  any  sum  whatsoever  for  such 
materials."  Shannon  v.  Abrams,  98  Kan.  26, 
157  Pac.  449,  Ann.  Cas.  1918E,  502.  , 

[14, 1  J]  The  Surety  Company  asserted  that 
the  title  to  the  property  from  which  the  stone 
was  taken  was  in  the  Arizona  Eastern  Rail- 
road Company,  or  at  .least  that  the  railroad 
company  claimed  title  to  such  property,  and 
much  testimony  was  produced  on  this  ques- 
tion. The  railroad  company  is  not  a  party  to 
this  action,  never  filed  any  claim  with  the  su- 
perintendent of  streets,  and  has  never  ap- 
peared or  made  any  claim  with'respect  to  the 
stone  furnished  the  Construction  Company. 
The  Surety  Company  is  liable  only  to  those 
creditors  whose  claims  Have  been  properly 
filed.  It  cannot  act  as  the  self-constituted 
champion  of  the  rights  of  the  railroad  com- 
pany, nor  claim  that  it  was  not  liable  on  its 
bond  because  there  is  a  controversy  with  the 
railroad  company  with  respect  to  the  title  of 
the  land  on  which  the  stone  quarry  is  locat- 
ed. The  Surety  Company  cannot  be  held  lia- 
ble to  the  railroad  company,  and  in  view  of 
the  fact  that  the  Construction  Company  was 
in  no  way  interfered  with  while  removing  the 
stone,  and  no  claim  thereto  by  the  railroad 
company  was  made,  the  Surety  Company  can- 
not escape  liability  by  reason  of  any  suppos- 
ed rights  of  the  railroad  company. 

The  Surety  Company  contends  further  that 
it  is  not  liable  for  the  stone  used  in  one  of 
the  improvements  designated  as  the  West 
Washington  street  Improvement,  for  the  rea- 
son that  the  Stone  Company  failed  to  file  its 


claim  with  the  superintendent  of  streets 
within  30  days  after  the  completion  of  the 
Improvement   The  statute  provides  that: 

"Any  *  •  •  person  •  *  •  furnishing 
materials  *  *  *  or  who  performed  work 
or  labor  *  *  •  may  within  thirty  days  from 
the  time  said  improvement  is  completed,  file 
with  the  superintendent  of  streets  a  verified 
statement  of  his  or  its  claim,  together  with  a 
statement  that  the  same,  or  some  part  thereof, 
has  not  been  paid."  Paragraph  1962,  Revised 
Statutes  1913. 

The  filing  of  a  claim  within  the  time  pro- 
vided by  law  is  necessary  under  this  statute 
in  order  to  recover  upon  the  bond.  The  facta 
upon  which  the  contention  of  the  Surety 
Company  is  based  are  these:  The  superin- 
tendent of  streets  testified  that  the  improve- 
ment was  completed  November  4,  1916,  and 
on  the  14th  day  of  November,  1916,  he  made 
the  assessment  provided  by  paragraph  1964, 
Revised  Statutes  1913,  and  issued  the  war- 
rant provided  by  that  statute,  and  thereupon 
notified  the  legislative  body  of  the  municipal- 
ity, the  city  commission  of  the  city  of  Phea- 
nlx,  of  the  recording  of  the  assessment  and 
warrant  The  city  commission  thereupon  fix- 
ed the  13th  day  of  December,  1916,  as  the 
time  when  it  would  bear  and  pass  upon  the 
assessment  and  the  proceedings  theretofore 
had  and  taken.  On  December  12,  1916,  the 
M.  H.  Sherman  Investment  Company  filed 
with  the  city  clerk  an  Instrument  In  writing 
which,  after  complaining  of  the  amount  of 
the  assessment  levied  against  the  property  of 
that  company  and  expressing  disappointment 
with  the  character  of  pavement  laid  on  West 
Washington  street,  proceeds: 

"And,  according  to  our  judgment,  the  work  is 
not  what  it  should  be,  and  we  ask  that  you 
give  the  above  protest  consideration." 

At  the  hearing  on  December  20,  1916,  the 
date  to  which  it  had  been  adjourned,  the  city 
commission  found  that  the  work  had  not 
been  fully  completed  in  accordance  with  the 
plans  and  specifications,  and  thereupon  sus- 
pended the  assessment  until  such  time  as  in 
the  opinion  of  the  commission  the  work 
should  be  fully  completed.  Thereafter  fur- 
ther work  was  done  upon  the  improvement, 
and  on  March  21,  1917,  the  city  commission 
passed  a  resolution  reciting  that  the  work 
"has  now  been  fully  completed  in  accordance 
with  the  plans  and  specifications."  directing 
that  tbe  date  of  the  assessment  and  warrant 
be  changed  to  the  21st  day  of  March,  1917, 
and  fixing  a  later  date  when  protests  would 
be  received  and  the  matter  further  consider- 
ed by  the  commission.  On  April  18, 1917,  the 
commission  passed  a  further  resolution  de- 
claring that  no  protests  bad  been  received 
and  resolving  that  the  assessment  as  levied 
by  the  superintendent  of  streets  be  approved. 

[1 1]  The  time  of  the  completion  of  an  im- 
provement under  the  statute  here  involved  is 
not  the  time  of  the  actual  cessation  of  work. 
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but  the  time  when  the  municipal  authority 
having  jurisdiction  to  finally  pass  upon  the 
question  declares  It  to  hare  been  completed 
and  accepts  the  work.  Such  an  acceptance 
of  the  work  and  such  fixing  of  the  time  of  Its 
completion  is  binding  upon  the  parties  to  the 
contract,  and  is  also  binding  upon  a  material- 
man or  laborer  seeking  recovery  upon  the 
bond.  Denny-Renton  Clay  ft  Coal  Co.  v.  Na- 
tional Surety  Co.,  93  Wash.  103,  160  Pac.  1 ; 
California  Portland  Cement  Co.  v.  Boone 
(Cal.)  183  Pac.  447.  Under  the  rule  as  laid 
down  by  these  authorities,  the  time  fixed  by 
the  city  commission  as  the  date  of  the  com- 
pletion of  the  work  Is  binding  upon  all  par- 
■  ties  if  the  commission  had  jurisdiction  to 
consider  the  matter  and  make  such  a  finding. 

[1 7)  The  claim  of  the  Stone  Company  was 
filed  on  January  20, 1917.  This  was  prior  to 
the  completion  of  the  work  as  determined  by 
the  city  commission,  but  such  a  claim  may  be 
filed  at  any  time  before  the  contract  is  com- 
pleted. French  v.  Powell,  135  Cal.  636,  68 
Pac.  92.  If  the  city  commission  acted  within 
Its  Jurisdiction  In  determining  the  completion 
of  the  contract,  the  claim  of  the  Stone  Com- 
pany was  filed  in  ample  time. 

The  Improvement  Act  of  1912  (Chapter  13, 
tit.  7,  Revised  Statutes  1913),  was  modeled 
after  the  so-called  Vrooman  Act  (St  1885,  pp. 
J60,  161,  amended  by  St.  1891,  p.  206  and  St 
1893,  p.  172)  and  the  Improvement  Act  of 
1911  of  the  state  of  California  (St.  1911, 
p.  730).  Indeed,  in  many  respects  the  Ari- 
zona act  is  but  a  copy  of  or  closely  follows 
the  California  statutes.  But  the  framers 
of  the  Arizona  act  departed  in  some  re- 
spects from  the  language  of  the  California 
statutes,  and  particularly  that  portion  of  the 
ac,t  respecting  the  review  by  the  legislative 
body  of  the  city  of  the  acts  of  the  superin- 
tendent of  streets  in  accepting  the  work  as 
completed  and  in  issuing  the  assessment  and 
warrant  The  Vrooman  Act  and  the  1911  Im- 
provement Act  of  California  provide,  as  does 
the  Arizona  statute,  for  an  appeal  by  any 
person  Interested  from  the  action  of  the  su- 
perintendent of  streets  to  the  dty  council  or 
legislative  body  of  the  city.  In  both  the  Cal- 
ifornia statutes  it  is  provided  that  an  appeal 
shall  be  taken  by  the  Interested  parties  by 
briefly  stating  their  objections  In  writing  and 
filing  the  same  with  the  clerk  of  said  city 
council.  Page  on  California  Street  Laws, 
1001  and  1035.  The  Arizona  statute  provides 
that  the  parties  desiring  to  appeal  shall  file 
a  written  notice  briefly  specifying  the 
grounds  of  their  objections.  The  language  of 
the  Arizona  statute  is  not  materially  differ- 
ent from  that  of  the  California  statutes,  and 
in  construing  it  the  decisions  of  the  courts  of 
the  last-named  state  are  extremely  persua- 
sive. It  has  been  held  in  California  that  the 
written  objection,  In  order  to  constitute  an 
appeal,  need  not  state  that  the  party  appeals 
and  need  not  particularize  as  to  the  respects 


In  which  they  claim  that  the  contract  has  not 
been  performed.  It  is  enough  that  the  ob- 
jectors specify  in  general  language  their  ob- 
jection to  the  acceptance  of  the  work  and  the 
assessment  for  its  costs.  Accordingly  it  was 
held  that  a  statement  in  a  protest  that  "the 
work  is  not  being  done  In  a  first-class  man- 
ner, and  we  ask  your  honorable  body  to  in- 
vestigate the  matter  before  we  are  assessed 
for  its  costs;  in  fact  we  hereby  protest 
against  paying  for  so  poor  a  job,"  and  again, 
"The  work  is  not  being  done  in  a  proper 
manner,  and  we  ask  your  honorable  body  to 
Investigate  the  matter  before  we  are  assessed 
for  its  costs,  and  we  hereby  protest  against 
paying  for  so  poor  a  job,"  were  sufficient  to 
constitute  statements  of  the  grounds  of  ob- 
jection under  the  California  statute  and  to 
give  the  city  legislative  body  jurisdiction  to 
review  the  assessment  upon  appeal.  Belser 
v.  Hoffschnelder,  104  Cal.  455,  38  Pac.  312. 

[11,11]  Applying  this  liberal  rule,  it  must 
be  held  In  this  case  that  the  language  of  the 
protest,  "according  to  our  judgment  the  work 
is  not  what  it  should  be,  and  we  ask  that 
you  give  the  above  protest  consideration," 
was  a  sufficient  statement  of  the  grounds  of 
objection,  even  though  confused  with  much 
irrelevant  and  improper  matter.  The  city 
commission  having  acquired  Jurisdiction  to 
consider  the  matter,  its  action  cannot  be 
questioned  on  collateral  attack,  and  its  deter- 
mination is  not  open  to  review  by  the  courts. 
Belser  v.  Hoffschnelder,  supra;  Rubin  v. 
City  of  Salem,  58  Or.  91,  112  Pac.  713. 

[20]  This  view  is  taken  upon  the  assump- 
tion that  an  appeal  was  necessary  to  confer 
Jurisdiction  upon  the  city  commission  to  re- 
view the  action  of  the  superintendent  of 
streets  and  to  determine  whether  or  not  in 
fact  the  work  had  been  completed.  But  a  con- 
sideration of  the  provisions  of  the  Arizona 
Improvement  Act  leads  to  the  view  that  no 
appeal  is  necessary  to  confer  such  jurisdic- 
tion. Under  the  California  acts,  unless  an 
appeal  Is  taken,  the  action  of  the  superin- 
tendent of  streets  stands  without  consider- 
ation by  the  city  council  or  legislative  body, 
and  in  the  absence  of  an  appeal  the  action  of 
the  superintendent  of  streets  is  final.  Dig- 
ging v.  Hartahorne,  108  CaL  154,  41  Pac.  283. 
The  California  acts  provide  that  an  interest- 
ed party  may  appeal  to  the  city  council,  and 
that  upon  such  appeal  the  city  council  may 
revise  and  correct  the  acts  and  determina- 
tions of  the  superintendent  of  streets,  etc. 
No  provision  is  made  for  any  report  by  the 
superintendent  of  streets  to  the  city  council 
and  no  provision  for  any  action  other  than 
"upon  such  appeal."  The  Arizona  act  (para- 
graph 1965,  Revised  Statutes  1913)  provides 
that: 

"Upon  the  recording  of  the  assessment  and 
warrant,  the  superintendent  of  streets  shall 
notify  the  legislative  body  of  the  municipality 
of  such  recording,  and  it  shall  thereupon  fix  a 
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time  when  It  will  hear  and  pass  upon  the  as- 
sessment and  the  proceedings  theretofore  had 
and  taken." 

It  is  then  provided  that  the  owner  or  other 
Interested  party  may  appeal.  Then  follows 
this  provision: 

"At  the  time  fixed  for  the  hearing  or  at 
such  time  or  times  not  later  than  ten  days 
thereafter,  to  which  such  hearing  may  be  post- 
poned, the  legislative  body  of  such  municipal- 
ity shall  hear  and  pass  npon  all  objections  so 
made  and  filed.  All  the  decisions  and  determi- 
nations of  said  legislative  body  upon  notice 
and  hearing  as  aforesaid,  shall  be  final  and  con- 
clusive upon  all  persons  entitled  to  appeal  un- 
der the  provisions  of  this  section,  as  to  all 
errors,  informalities,  and  irregularities  which 
said  legislative  body  might  have  remedied  or 
avoided  at  any  time  during  the  progress  of 
the  proceedings.  In  the  event  that  the  legisla- 
tive body  finds  that  the  contract  has  not  been 
fully  performed,  it  shall  suspend  the  assess- 
ment until  such  time  as  in  its  opinion  said 
contract  shall  thereafter  be  fully  performed, 
wherenpon  by  its  order  the  date  of  said  assess- 
ment and  warrant  shall  be  changed  to  such 
date  and  said  warrant  and  assessment  shall 
thereafter  be  effective  and  the  amounts  there- 
of be  payable  as  of  the  date  of  said  order.  It 
may  modify  the  amounts  of  the  several  assess- 
ments after  hearing,  and  may  in  its  discretion 
order  a  new  assessment  to  be  made." 

It  will  be  seen  that  by  this  statute,  upon  the 
recording  of  the  assessment  and  warrant,  the 
superintendent  of  streets  must  in  all  cases 
give  notice  to  the  legislative  body  of  the  city. 
That  body  must  thereupon  fix  a  time  for 
hearing  and  passing  upon  the  assessment  and 
the  proceedings  theretofore  had.  In  a  sepa- 
rate and  distinct  sentence  it  Is  provided  that, 
in  the  event  that  the  legislative  body  finds 
the  contract  has  not  been  fully  performed,  It 
shall  suspend  the  assessment  and  thereafter 
order  its  redating  at  such  time  as  It  shall  de- 
termine that  the  contract  has  been  perform- 
ed. But  for  the  expression  "the  legislative 
body  of  such  municipality  shall  hear  and 
pass  upon  all  objections  so  made  and  filed" 
there  would  be  no  question  but  that  the  mat- 
ter of  passing  upon  the  assessment  and  pre- 
vious proceedings  was  before  the  municipal 
legislative  body  for  such  action  as  might  be 
deemed  proper,  and  that  the  provision  for  an 
appeal  was  only  to  enable  the  Individual 
property  owner  or  other  aggrieved  person  to 
present  any  objection  he  might  have  to  the 
assessment  or  other  proceedings.  The  pro- 
visions of  the  Arizona  statute  above  quoted 
are  a  marked  departure  from  the  analogous 
provisions  of  the  Vrooman  and  other  Califor- 
nia acts,  and  It  must  be  presumed  that  the  In- 


tent of  the  Legislature  was  to  change  the  ef- 
fect of  the  statute  after  which  the  Arizona 
Improvment  Act  was  generally  modeled. 
The  provision,  therefore,  that  the  legislative 
body  shall  hear  and  pass  upon  all  objections 
so  made  and  filed,  in  view  of  the  other  provi- 
sions of  the  statute,  cannot  be  held  to  limit 
the  power  of  that  body  to  cases  In  which  an 
appeal  is  taken,  but  only  to  provide  that,  if 
any  objections  be  filed,  they  shall  be  beard 
and  passed  upon.  Under  the  statute  quoted 
the  city  council  or  other  municipal  legislative 
body  has  jurisdiction  to  review  the  assess- 
ment and  the  proceedings  antedating  It,  as 
well  as  the  action  of  the  superintendent  of 
streets,  whether  an  appeal  be  taken  or  not,  - 
and  its  determination  as  to  the  time  of  the 
completion  of  the  improvement  is,  under  the 
authorities  above  cited,  conclusive  upon  all 
Interested  parties.  It  must  be  held,  there- 
fore, that  the  claim  of  the  Stone  Company 
was  filed  in  time.  The  Judgment  of  the  court 
below  on  this  claim  must  be  affirmed. 

Claim  of  the  Barrett  Company. 

The  Barrett  Company  furnished  a  paving 
material  called  tarvia  for  the  improvement  of 
West  Washington  street.  Judgment  was  ren- 
dered in  its  favor  in  the  court  below  against 
the  Surety  Company,  and  the  latter  appeals. 
The  appellant  concedes  that  the  evidence  is 
sufficient  to  sustain  the  judgment  as  to  the 
amount,  and  states  in  its  brief  that  the  sole 
question  raised  and  intended  to  be  raised  Is 
that,  the  claimant  having  failed  to  file  its 
claim  with  the  city  street  superintendent 
within  30  days  after  the  completion  of  the 
Improvement,  its  right  of  action  on  the  bond 
Is  barred.  This  claim  is  disposed  of  by  what 
has  been  said  with  respect  to  the  claim  of  the 
Phoenix-Tempe  Stone  Company,  and  the 
judgment  in  favor  of  this  claimant  is  accord- 
ingly affirmed. 

We  have  not  overlooked  the  motions  to  dis- 
miss made  by  some  of  the  appellees,  which 
were  elaborately  discussed  In  the  briefs.  It 
will  be  sufficient  to  say  that  we  do  not  deem 
them  well  taken,  and,  as  they  are  not  of  a 
character  likely  to  arise  in  future  cases,  no 
discussion  is  necessary. 

With  the  modification  indicated  with  re- 
spect to  one  of  the  claims,  the  judgment,  so 
far  as  it  Is  before  this  court  for  review,  is  af- 
firmed. 

CUNNINGHAM,  0.  J,  and  ROSS,  J., 
concur. 

Judge  BAKER,  being  disqualified,  took  no 
part  in  the  decision  of  the  above  cases. 
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BERLIN  MACHINE  WORKS  t.  DHHLBOM 
LUMBER  CO. 

(Supreme  Court  of  Idaho.  Dec.  24, 1919.) 

1.  Appeal  and  kbboe  966(1)— Continu- 
ance <S=>26(3)— Denial  of  disototionaby 
and  will  not  be  disturbed  where  no  dil- 
igence SHOWN. 

An  order  granting  or  denying  a  continu- 
ance will  not  be  disturbed  on  appeal,  in  the  ab- 
sence of  a  showing  of  abuse  of  discretion,  and 
where  there  is  no  evidence  of  a  diligent  effort 
to  procure  the  attendance  of  a  witness,  refusal 
to  grant  a  continuance,  because  bis  presence 
at  the  trial  cannot  be  procured,  is  not  an  abuse 
of  discretion. 

2.  Sales  <8=»467— Conditional  bales'  con- 
tract CONSTRUED  ACCORDING.  TO  INTENT  OF 
PARTIES. 

Conditional  Bales,  like  other  contracts,  are 
to  be  construed  according  to  the  intent  of  the, 
parties,  as  disclosed  by  the  terms  employed 
when  they  are  not  ambiguous. 

Appeal  from  District  Court,  Boundary 
County;  R.  N.  Dunn,  Judge. 

Action  in  replevin  by  the  Berlin  Machine 
Works,  a  corporation,  against  the  Dehlbom 
Lumber  Company,  a  corporation.  From  an 
order  denying  new  trial  after  Judgment  was 
rendered  in  part  for  plaintiff  and  in  part 
for  defendant,  plaintiff  appeals.  Judgment 
modified,  and  order  affirmed. 

Allen  P.  Asher,  of  Sandpolnt  for  appellant 
G.  H.  Martin,  of  Sandpolnt,  for  respondent. 

MORGAN,  C.  J.  [1]  This  cause  has  been 
heretofore  considered  by  this  court  and  a 
decision  remanding  it,  with  direction  to  make 
additional  findings  and  to  enter  judgment 
in  accordance  therewith  is  reported  In  29 
Idaho,  494,  160  Pac.  746.  Pursuant  to  that 
direction  the  trial  court  found,  In  addition 
to  the  findings  of  fact  theretofore  made,  that 
respondent  had,  prior  to  March  1,  1910,  paid 
$650  to  appellant  on  the  purchase  price  of 
the  resaw,  mentioned  In  our  former  opinion, 
and  had,  at  the  time  of  making  the  contract 
for  the  purchase  thereof,  executed  and  de- 
livered to  appellant  three  promissory  notes ; 
that  appellant  has  never  offered  to  repay 
the  money,  or  any  part  thereof,  nor  to  return 
the  notes,  or  either  of  them;  and  that  by 
the  terms  of  the  conditional  sale  contract, 
discussed  in  our  former  opinion,  It  was  Its 
duty,  on  rescinding  the  same,  to  return  the 
notes  and  repay  the  purchase  money,  less  the 
expense  of  returning  the  resaw  to  Beloit, 
Wis.,  which  expense  the  court  found  to  be 
$200.  As  an  additional  conclusion  of  law 
the  court  found  that  respondent  is  entitled 
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to  have  the  notes  delivered  to  It,  and  to 
have  judgment  against  appellant  in  the  sum 
of  $450,  together  with  interest  thereon. 
Judgment  was  entered  in  favor  of  appellant 
for  the  possession  of  the  resaw,  and,  in  case 
delivery  thereof  cannot  be  had,  for  $1,350, 
its  value,  less  $650;  that  respondent  have 
possession  of  the  notes  and  Judgment  against 
appellant  for  $450  principal  and  $212.62  in- 
terest Appellant  moved  for  a  new  trial,  and 
has  appealed  from  an  order  denying  its  mo- 
tion. 

Appellant  moved  for  a  postponement  of 
the  trial,  and  in  support  thereof  presented 
the  affidavit  of  its  manager,  to  the  effect 
that  on  the  evening  of  November  18,  1914, 
while  in  Boise,  he  received  a  telegram  from 
his  attorneys,  advising  him  of  the  setting 
of  the  case  for  trial  on  the  21st  of  that 
month;  that  he  at  once  notified  E.  T.  Mc- 
Donald, by  telegraph,  at  Vancouver,  B.  C, 
of  the  time  and  place  of  the  trial,  and  urged 
him  to  be  present,  and  was  thereafter  in- 
formed by  him,  by  wire,  that  he  could  not 
arrange  bis  affairs  so  as  to  be  present  on 
such  short  notice.  The  affidavit  further 
discloses  that  arrangements  bad  theretofore 
been  made  with  McDonald,  who  was  the 
agent  of  appellant  at  the  time  the  resaw  in 
question  was  sold,  and  who  negotiated  the 
sale,  to  attend  the  trial  and  testify. 

Respondent  contends  that  the  facts  set 
forth  in  the  affidavit  to  which  it  is  alleged 
McDonald  would  testify,  if  present  are  in- 
sufficient to  have  justified  the  court  in  grant- 
ing the  continuance,  because  they  relate  to 
breach  of  warranty,  and  there  is  no  such  is- 
sue in  the  case.  The  contention  appears  to 
be  well  founded,  and  would  probably  be  sus- 
tained if  the  showing  for  continuance  was 
otherwise  sufficient  It  is  fatally  defective, 
in  that  it  falls  to  establish  diligence  on  the 
part  of  appellant  in  the  effort  to  procure  the 
attendance  of  the  witness.  No  reason  is  ad- 
vanced why  its  attorneys  did  not  notify  af- 
fiant of  the  date  of  the  trial  in  time  to  give 
him  opportunity  to  produce  McDonald  there- 
at 

An  order  granting  or  denying  a  continuance 
will  not  be  disturbed  on  appeal,  in  the  ah 
sence  of  a  showing  of  abuse  of  discretion 
Rankin  v.  Caldwell,  15  Idaho,  626,  99  Pac. 
108.  Where  there  is  no  evidence  of  a  dill- 
gent  effort  to  procure  the  attendance  of  a 
witness,  refusal  to  grant  a  continuance,  be- 
cause his  presence  at  the  trial  cannot  be  pro- 
cured, is  not  an  abuse  of  discretion.  Walsh 
v.  Winston  Bros.  Co.,  18  Idaho,  768,  111  Pac. 
1090 ;  De  Puy  v.  Peebles,  24  Idaho,  550,  135 
Pac.  264 ;  Corey  v.  Blackwell  Lumber  Co.,  27 
Idaho,  460,  149  Pac.  510. 

Appellant  asked  leave  to  amend  its  com- 
plaint and  to  allege  that  the  purchase  price 
of  the  resaw  was  $1,350,  which  respondent 
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promised  to  pay;  that  no  part  thereof  had 
been  paid,  except  $650 ;  and  that  the  balance, 
#700,  together  with  interest  thereon,  was  due 
and  owing.  It  sought  Judgment  as  prayed 
for  in  its  original  complaint,  and  asked  that, 
if  such  relief  be  not  allowed,  it  hare  Judg- 
ment against  respondent  for  the  amount  re- 
maining unpaid  on  the  purchase  price  of  the 
resaw,  together  with  interest  thereon,  and 
that  such  judgment  be  decreed  to  be  a  prior 
lien  upon  the  property  in  question.  The  re- 
quest for  leave  to  amend  was  denied. 

[2]  The  conditional  sale  contract  provided 
that  title  to  the  resaw  should  remain  in  ap- 
pellant, and,  for  respondent's  failure  to  pay 
the  purchase  price  as  in  the  contract  stated, 
appellant  might  retake  possession  thereof. 
This  is  an  action  of  replevin,  and  in  order 
to  commence  and  maintain  it  appellant  must 
have  exercised  its  option  to  rescind  die  sale 
and  to  repossess  the  property.  The  cause  of 
action  stated  in  the  proposed  amendment  was 
defeated'  by  that  election,  and  the  amend- 
ment was  properly  rejected. 

The  contract  does  not  provide  for  a  for- 
feiture of  payments  made,  nor  does  it  obli- 
gate respondent  to  pay  for  the  use  of  the 
machine,  or  for  damages  which  may  have  oc- 
curred to  it,  in  the  event  of  its  being  repos- 
sessed by  appellant.  Conditional  sales,  like 
other  contracts,  are  to  be  construed  accord- 
ing to  the  intent  of  the  parties,  as  disclosed 
by  the  terms  employed  when  they  are  not 
ambiguous.  Mlller-Cahoon  Co.  v.  Lawrence, 
31  Idaho,  704, 176  Pac.  774.  There  Is  no  am- 
biguity In  the  contract  here  under  considera- 
tion. It  allowed  appellant  to  sue  to  recover 
the  purchase  price  or  to  retake  the  proper- 
ty. It  does  not  provide  for  both  remedies. 
Having  elected  to  repossess  the  machine,  the 
sale  was  rescinded,  and,  since  there  Is  no 
provision  in  the  contract  to  the  contrary, 
appellant  must,  if  delivery  of  the  property 
can  be  had,  return  the  notes  and  refund 
the  money  paid  as  part  of  the  purchase  price. 

There  is  an  error  in  the  judgment  Re- 
spondent can  recover  a  money  judgment  only 
In  case  possession  of  the  property  can  be  had 
by  appellant  If  possession  cannot  be  had 
appellant  should  have  judgment  against  re- 
spondent for  $700,  the  unpaid  balance  on  the 
value  of  the  property.  If  possession  can  be 
had,  respondent  should  have  Judgment 
against  appellant  for  $662.62,  being  the 
amount  paid  upon  the  purchase  price  of  the 
resaw,  less  the  cost  of  returning  it  to  Beloit 
Wis.,  together  with  Interest. 

The  cause  Is  remanded,  with  instructions 
to  the  trial  court  to  modify  the  Judgment 
as  herein  indicated.  The  order  appealed 
from  is  affirmed.  Bach  party  to  pay  its  own 
costs  on  appeal. 

RICE  and  BUDGE,  JJ.,  concur. 


MARX  v.  MTJSE.  (No.  9470.) 

(Supreme  Court  of  Colorado.    Jan.  5,  1920.) 

Landlord  and  tenant  «=>291(18)— Addi- 
tional UNDERTAKING  ON  APPEAL  BT  TENANT 
NOT  REQUIRED  IN  FORCIBLE  DETAINER  BT 
LANDLORD. 

Cases  brought  under  subdivision  4  of  sec- 
tion 3  of  the  Forcible  Entry  and  Detainer  Act 
(Rev.  St  1908,  f  2603)  are  not  within  the 
provision  of  section  2622  which  requires  an 
additional  undertaking  on  appeal  by  tenant; 
section  18,  referred  to  in  the  latter  statute, 
requiring  only  deposit  of  rental  from  time  to 
time,  which  takes  the  place  of  bond  required 
in  other  cases. 

Error  to  Arapahoe  County  Court;  George 
W.  Dunn,  Judge. 

Action  by  Laura  L.  Muse  against  Matt 
Marx.  Judgment  for  plaintiff,  and  defendant 
brings  error.  Reversed. 

'  John  R.  Smith,  H.  B.  Woods,  and  G.  J. 
Lemmon,  all  of  Denver,  for  plaintiff  in  error. 

TELLER,  J.  Defendant  In  error  brought 
an  action  against  plaintiff  in  error  In  a  jus- 
tice court  In  Arapahoe  county  under  subdi- 
vision 4  of  section  3  of  the  Forcible  Entry  and 
Detainer  Act  (section  2603,  R.  S.  1908).  The 
jury  found  against  the  plaintiff  on  her  claim 
for  rent  and  in  her  favor  on  her  claim  to  the 
possession  of  the  property. 

An  appeal  was  taken  to  the  county  court 
and  the  usual  appeal  bond  filed.  Thereupon 
motion  was  made  to  dismiss  the  appeal  upon 
the  ground  that  the  court  was  without  Juris- 
diction because  of  the  failure  of  the  defend- 
ant to  file  an  additional  undertaking  "as  re- 
quired by  section  2622,  Revised  Statutes 
1908." 

The  cause  is  here  for  review  upon  said  rul- 
ing. A  provision  in  the  section  mentioned  un- 
der which  the  appeal  was  dismissed  reads  as 
follows: 

"And  in  cases  of  appeal,  from  judgments 
founded  upon  causes  of  action  embraced  in  sub- 
division four  of  section  3  of  this  act  the  de- 
posit of  rent  money  during  pendencfy  of  appeal 
shall  be  made,  or  judgment  of  affirmance  shall 
be  entered  in  the  manner  provided  in  section 
eighteen  of  this  act;  in  all  other  cases  where 
judgment  is  rendered  for  the  possession  of 
the  premises  the  party  appealing  from  such 
judgment,  whether  in  justice  courts  or  courts 
of  record  shall  in  addition  to  the  undertaking 
hereinbefore  mentioned,  make  and  file  an  addi- 
tional undertaking  with  sufficient  sureties  to 
be  approved  by  the  justice  or  court  in.  such 
sum  as  may  be  fixed  by  such  justice  or  court 
conditioned  for  the  payment  to  the  plaintiff  of 
all  sums  that  may  be  awarded  to  the  plaintiff 
for  the  use  and  occupation  of  the  premises, 
pending  such  appeal,  either  in  said  action  or  In 
any  other  action  thereafter  instituted  by  the 
plaintiff  against  said  defendant  during  the 
pendency  of  said  appeal." 
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It  is  conceded  that  the  action  was  brought 
under  subdivision  4  of  section  3  of  the  above- 
quoted  section. 

It  will  be  observed  that  cases  brought  un- 
der subdivision  4  of  section  3  of  the  act  are 
not  within  the  provision  which  requires  the 
additional  undertaking. 

Section  18  (section  2618,  Rev.  St.  1908),  re- 
ferred to  in  the  foregoing  quotation,  provides 
for  a  deposit  of  rental  from  time  to  time 
where  a  case  brought  under  subdivision  4  of 
section  3  is  pending  on  appeal.  The  deposit 
there  required  takes  the  place  of  the  bond  re- 
quired in  other  cases.  There  was,  therefore, 
no  requirement  for  the  additional  undertak- 
ing, and  the  court  erred  In  dismissing  the  ap- 
peal. 

The  judgment  is  accordingly  reversed. 
Reversed. 

GARRIOUES,  C.  J.,   and   BURKE,  J., 
concur. 


KORTZ  v.  PEOPLE.   (No.  9468.) 

(Supreme  Court  of  Colorado.   Jan.  5,  1920.) 

Bastabdb  «=>1T%,  New,  vol.  12  Key-No.  Se- 
ries—Wbix  of  ebbob  in  pbosecution  TOB 

FAILURE  TO  BUPPOET  DISMISSED  WHERE  NO 
1  EXCEPTION  TO  JUDGMENT. 

Where,  on  motion  of  defendant,  who  was 
convicted  under  Session  Laws  1911,  p.  627,  for 
failure  to  support  his  illegitimate  child,  the 
court  accepted  a  bond  conditioned  that  defend- 
ant provide  reasonable  support  in  lieu  of  sen- 
tencing him  to  the  penitentiary,  and  defendant 
failed  to  except  to  the  judgment,  a  writ  of 
error  to  review  the  same  must  be  dismissed  un- 
der Laws  1911,  p.  11,  |  6,  even  though  defend- 
ant might  not  be  able  to  take  advantage  of  the 
bond  provision  and  also  sue  out  a  writ  of  er- 
ror, for,  in  any  event,  he  could  submit  to  sen- 
tence and  have  same  stayed. 

Department  2. 

Error  to  District  Court,  Yuma  County; 
H.  P.  Burke,  Judge. 

David  E.  Kortz  was  convicted  under  Ses- 
sion Laws  1911,  c  179,  for  failure  to  support 
his  illegitimate  child,  and  the  court  having 
accepted  a  bond  conditioned  to  provide  rea- 
sonable support  and  maintenance  in  lieu  of  a 
sentence  to  the  penitentiary,  defendant 
brings  error.    Writ  dismissed. 

H.  A.  Hicks,  of  Denver,  for  plaintiff  in 
error. 

Victor  E  Keyes,  Atty.  Gen.,  and  Wm.  R. 
Ramsey,  Asst.  Atty.  Gen.,  for  the  People. 

DENISON,  J.  Plaintiff  in  error  was  con- 
victed under  the  act  of  1911,  S.  L.  1911,  c. 
179,  of  failure  to  support  his  illegitimate 
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child.  The  court,  under  sections  1  and  2  of 
that  statute,  in  lieu  of  sentence  to  the  pen- 
itentiary, accepted  a  bond  conditioned  that 
he  should  provide  reasonable  support  and 
maintenance  for  the  child. 

The  Attorney  General  moves  to  dismiss  the 
writ  of  error  upon  two  grounds: 

First.  That  this,  order  is  not  a  final  judg- 
ment, decree,  or  order,  under  section  6  of 
chapter  6  of  the  Acts  of  19U. 

Second.  That  the  order  was  made  on  the 
prisoner's  motion,  and  that  no  exception  was 
taken  to  it 

We  do  not  find  It  necessary  to  decide  the 
first  ground  of  the  motion. 

As  to  the  second  ground,  Session  Laws 
1911,  c  6,  i  6,  contains  the  following: 

"Writs  of  error  shall  lie  from  the  Supreme 
Court  to  every  final  judgment,  decree  or  order 
of  any  *  •  «  district  court  •  •  •  in  all 
actions,  suits  and  proceedings,  *  •  *  when 
an  exception  to  such  final  judgment,  decree  or 
order  has  been  taken  within  five  days  after  the 
time  of  making  and  entering  the  judgment,  de- 
cree or  order." 

The  order  now  In  question  was  made,  as 
shown  above,  In  lieu  of  a  sentence,  upon  the 
motion  of  the  prisoner's  counsel,  and  no  ex- 
ception was  taken  thereto.  It  cannot,  there- 
fore, be  reviewed  here. 

It  is  forcibly  urged  by  the  counsel  for 
plaintiff  in  error  that  he  could  not  take  an 
exception  to  an  order  entered  on  his  motion, 
and  that  he  could  not  take  advantage  of  the 
privilege  of  such  order  without  moving  for 
it,  and  that  If  no  writ  of  error  would  then 
lie,  every  person  convicted  under  the  act 
must  submit  to  a  prison  sentence  and  lose 
that  privilege  or  surrender  the  right  of  re- 
view in  this  court.  Even  if  that  were  true, 
we  are  not  prepared  to  say  that  it  would 
necessarily  follow  that  an  order  to  which 
there  was  no  exception  might  be  reviewed 
here,  but  section  2  shows  clearly  that  the 
court  has  power,  with  or  without  motion,  to 
pass  sentence  and  then  suspend  the  enforce- 
ment thereof,  and  permit  the  defendant  to 
give  a  bond  and  remain  at  large  as  if  no 
sentence  had  been  passed.  Such  sentence 
would,  without  question,  be  a  final  judgment, 
exceptions  could  be  taken  thereto  in  the  court 
below  without  inconsistency,  and  it  could  be 
reviewed  in  this  court. 

The  case  of  Gougar  v.  Buffalo  Co.,  26  Colo. 
App.  8,  141  Pac.  511,  cited  by  plaintiff  in 
error  to  the  proposition  that  this  court  will 
consider  matters  to  which  no  exception  has 
been  taken,  does  not  aid  him.  It  does  not 
hold  that  a  writ  of  error  will  lie  from  this 
court  to  review  a  judgment  to  which  no  ex- 
ception was  taken,  nor  does  it  logically  tend 
to  such  conclusion. 

It  seems  to  us  that  section  6  above  quoted 
controls  us,  and  permits  us  to  review  only 
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those  orders  to  which  an  exception  has  been 
taken. 

The  writ  of  error  most  be  dismissed. 
Writ  of  error  dismissed. 

GARRIGUES,  C.  J,  and  SCOTT,  J,  con- 
car. 


PEOPLE  ex  rel.  BOARD  OP  COJTRS  OF 
LOGAN  COUNTY  v.  ARTHUR,  Coun- 
ty Treasurer,  et  aL   (No.  9511.) 

(Supreme  Court  of  Colorado.    Jan.  5,  1020.) 

Counties  «$=>74(3)  —  Valid  pbovision  fob 
compensation  of  county  treasures  fob 
collection  of  irrigation  taxes. 
Provision  of  Laws  1917,  p.  306,  |  11,  in 
the  language  of  Acts  1907,  p.  490,  f  3,  amend- 
ing Acts  1905,  p.  260,  f  21,  that  the  county 
treasurer  shall  receive  as  sole  compensation  for 
the  collection  of  irrigation  district  taxes  such 
amount  as  the  board  of  commissioners  of  the 
county  may  allow,  not  less  than  $25,  nor  more 
than  $100,  held  valid. 

En  Banc 

Error  to  District  Court,  Logan  County; 
Haslett  P.  Burke,  Judge. 

Action  in  mandamus  by  the  People  of  the 
State  of  Colorado,  on  the  relation  of  the 
Board  of  County  Commissioners  of  Logan 
County,  against  Frank  Arthur,  County  Treas- 
urer of  Logan  County,  and  others.  To  re- 
view judgment  for  defendants,  plaintiffs 
bring  error.   Affirmed.  ^ 

W.  L.  Hays,  of  Sterling,  for  plaintiffs  in 
error. 

Munson  &  Munson,  of  Sterling,  for  defend- 
ants in  error. 

SCOTT,  J.  The  plaintiffs  in  error  brought 
this  action  in  mandamus  to  compel  the  de- 
fendant county  treasurer  of  Logan  county  to 
collect  from  the  defendants  irrigation  dis- 
tricts a  commission  of  2  per  cent,  of  the 
amount  of  taxes  levied  by  such  districts  and 
collected  by  him  as  county  treasurer,  it  being 
alleged  that  such  county  treasurer  refused  to 
make  such  collection,  but  on  the  contrary 
persists  in  charging  each  of  said  districts  the 
sum  of  $100  for  such  service,  as  provided  by 
statute,  and  alleging  the  statute  in  question 
is  unconstitutional  and  void. 

The  defendants  separately  demurred  to  the 
alternative  writ  upon  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause 
of  action  against  the  defendants  or  either  of 
them. 

These  demurrers  were  sustained  by  the 
court  below,  and  the  judgment  is  before  us 
for  review. 

The  county  treasurer,  as  appears  upon  the 
face  of  the  writ,  proceeded  under  a  proviso  of 
section  11,  c.  83,  Laws  of  1917,  as  follows: 


"Provided,  said  county  treasurer  shall  receht 
as  his  sole  compensation  for  the  collection  of 
such  taxes,  such  amount  as  the  board  of  direc- 
tors may  allow,  to  be  not  less  than  twenty- 
five  dollars  ($25.00),  nor  more  than  one  hun- 
dred dollars  ($100.00),  which  compensation 
shall  be  considered  as  a  part  of  the  regular 
salary  of  such  county  treasurer  as  provided 
by  law." 

This  proviso  is  in  the  precise  language  as 
In  the  act  of  1907  (Laws  1907,  p.  490,  {  3), 
amending  section  21  of  the  act  of  1905  (Laws 
1905,  p.  260). 

The  validity  of  that  proviso  was  challeng- 
ed and  sustained  by  this  court  in  Commis- 
sioners v.  Irrigation  District,  56  Colo.  615, 
139  Pac.  546. 

The  judgment  Is  affirmed. 

BURKE,  J.,  not  participating. 


WELDON  v.  NEWSOM.   (No.  9391.) 
(Supreme  Court  of  Colorado.   Jan.  5,  1920.) 

1.  Joint  adventures  4=>6(1)  —  Action  on 
contract  to  share  profits  "realized" 

PREMATURE . 

Where  a  contract  provided  that  plaintiff 
was  to  furnish  defendant  the  name  and  address 
of  the  owner  of  certain  premises,  and  that  de- 
fendant, after  acquiring  title,  would  share  with 
plaintiff  equitably  "any  profits  that  might  be 
realized  on  final  settlement  of,  or  sale  of,  the 
land,"  a  cause  of  action  In  plaintiff's  favor 
does  not  accrue  upon  a  mere  showing  that  de- 
fendant has  sold  the  land,  in  the  absence  of  evi- 
dence that  profits  had  been  "realized";  the 
term  "realised"  meaning  to  reduce  to  actual 
cash  in  hand,  and  an  action  thus  brought  is 
prematnre. 

[Ed.  Note.— For  other  definitions,  see  Worts 
and  Phrases,  First  and  Second  Series,  Realize.] 

2.  Trial  <8=»159— Premature  commencement 
of  action  mat  be  basis  fob  nonsuit. 

Objections  to  premature  commencement  of 
action  may  be  made  the  basis  of  a  motion  for 
nonsuit. 

Department  3. 

Error  to  District  Court,  Washington  Coun- 
ty; H.  P.  Burke,  Judge. 

Action  by  H.  G.  Newsom  against  W.  S. 
Weldon.  A  motion  for  nonsuit  was  denied, 
judgment  was  rendered  for  plaintiff,  and  de- 
fendant brings  error.  Reversed,  with  direc- 
tions. 

Chas.  Clyde  Barker,  of  Denver,  for  plaintiff 

in  error. 

Isaac  Pelton,  of  Akron,  and  W.  H.  Wadley, 
of  Denver,  for  defendant  in  error. 

ALLEN,  J.  This  is  an  action  wherein  the 
plaintiff  seeks  to  recover  from  the  defendant 
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a  certain  share  of  profits  alleged  to  have  been 
realized  by  the  latter  from  the  sale  of  a  tract 
of  land  in  Washington  county.  .  The  plaintiff 
prevailed  in  the  trial  court,  and  the  defend- 
ant brings  the  cause  here  for  review. 

The  only  question  which  need  be  consid- 
ered by  this  court,  in  the  determination  of 
this  cause,  is  the  correctness  of  the  trial 
court's  ruling  upon  the  motion  hereinafter 
mentioned.  At  the  close  of  the  plaintiff's  evi- 
dence, and  again  at  the  close  of  the  trial, 
which  was  before  the  court  without  a  Jury, 
the  defendant  interposed  a  motion  for  a  non- 
suit upon  the  ground  that  the  action  was  pre- 
maturely brought,  and  "that  no  cause  of  ac- 
tion on  behalf  of  the  plaintiff  had  arisen  at 
the  time  this  action  was  Instituted,  nor  does 
it  exist  at  this  time."  This  motion  was  over- 
ruled by  the  court. 

The  complaint,  among  other  things,  alleges, 
in  substance,  that  the  plaintiff  furnished  to 
the  defendant  the  name  and  address  of  the 
owner  in  fee  of  the  land  in  question,  whereby 
the  defendant  was  enabled  to,  and  thereafter 
did,  take  steps  to  acquire  the  title  to  the 
land;  that  the  defendant  agreed  with  the 
plaintiff  "that  he  would  share  with  plaintiff 
equitably  any  profits  that  might  be  realized 
in  final  settlement  of  or  upon  the  sale"  of 
the  land ;  that  it  was  agreed  "that  whenever 
the  land  *  •  •  should  be  sold,  that  de- 
fendant should  first  deduct  from  the  proceeds 
whatever  moneys  he  had  actually  expended 
in  and  about  perfecting  the  title  to  said  lands, 
and  that  the  balance  thereof  should  be  di- 
vided equally  between  the  plaintiff  and  de- 
fendant, one-half  to  each."  The  complaint 
further  alleges  "that  the  defendant  has  sold 
said  land  and  premises  to  one  Charles  Jack- 
son, at  and  for  the  price  and  sum  of  $2,400, 
cash." 

There  is  nothing  either  in  the  pleadings  or 
in  the  proof  showing  that  there  was  any 
agreement  between  the  parties  whereby  the 
plaintiff  should  receive  anything  merely  as 
the  result  of  the  defendant's  acquiring  title 
to  the  property.  The  letters  introduced  in 
evidence  by  the  plaintiff  tended  to  show  an 
agreement  with  reference  to  profits.  The 
Plaintiff's  Exhibit  D  la  a  letter  from  the  de- 
fendant, and  contains  the  following  expres- 
sion: 

"If  you  have  my  agreement  or  promise  to 
■hare  the  profits  with  yon  when  the  land  can 
be  sold,  I  will  keep  my  promise." 

The  Plaintiff's  Exhibit  H  Is  a  letter  from 
plaintiff  to  defendant,  signed  in  the  name  of 
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plaintiff's  firm,  (H.  Q.  Newsom  &  Son,  and 
the  writer  or  writers  made  use  of  the  phrase, 
"our  share  of  the  profits  from  the  sale  of  the 
land."  No  cause  of  action  could  arise  in 
favor  of  the  plaintiff  until  the  defendant 
should  sell  his  land  and  receive  the  proceeds 
of  the  sale.  According  to  the  plaintiff's  com- 
plaint itself,  it  is  the  "balance"  of  the  "pro- 
ceeds" that'  was  to  be  "divided  equally  be- 
tween the  plaintiff  and  defendant" 

The  motion  for  nonsuit  was  interposed  up- 
on the  theory  that  there  1b  no  evidence  that 
any  profits  had  been  realized  by  the  defendant 
from  a  sale  of  the  land.  The  plaintiff,  on 
this  branch  of  the  case,  went  no  further  than 
to  introduce  in  evidence  an  agreement  be- 
tween the  defendant  and  one  O.  P.  Jackson, 
whereby  the  latter  agreed  to  purchase  the 
land,  and  also  to  show  that  $100  had  been 
paid  by  Jackson  at  the  time  the  agreement 
was  signed,  which  sum  is  far  less  than  the 
amount  which,  it  is  conceded,  the  defendant 
expended  in  perfecting  title  to  the  land. 

[1,2]  There  is  no  evidence  that  the  defend- 
ant received  any  cash,  other  than  the  sum 
Of  $100  above  mentioned;  nor  that  he  re- 
ceived anything  which  could  be  regarded  as 
the  equivalent  of  money  or  convertible  Into 
cash.  No  attempt  was  made  by  the  plaintiff 
to  show  that  Jackson  ever  made  any  other 
payments  under  his  contract,  either  at  the 
time  the  action  was  brought  or  at  any  time 
prior  to  'the  trial.  No  such  showing  being 
made,  there  was  therefore  no  evidence  that 
the  defendant  ever  received  any  "proceeds" 
which,  according  to  the  plaintiff's  complaint, 
"should  be  divided  equally"  between  the  par- 
ties. The  profits,  according  to  the  contract 
pleaded,  were  such  as  "might  be  realized." 
The  term  "realize,"  as  used  under  these  cir- 
cumstances, means  "to  reduce  to  actual  cash 
in  hand."  33  Cyc  1558.  The  cause  of  ac- 
tion, as  set  forth  in  the  complaint,  had  not 
accrued  either  at  the  time  the  action  was 
commenced  or  at  the  time  of  trial.  The 
action  was  therefore  prematurely  brought. 
Objections  to  premature  commencement  may 
be  made  the  basis  of  a  motion  for  nonsuit. 
1  C.  J.  1152,  |  398.  It  was  error  to  overrule 
the  defendant's  motion. 

The  judgment  Is  reversed  with  directions 
to  dismiss  the  action. 

Reversed. 

GARRIOUES,  O.  J.,  and  BAILEY,  J.,  con- 
cur. 
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BUFFEHR  et  al.  v.  SENTER  et  ai 
(No.  9338.) 

(Supreme  Court  of  Colorado.  Jan.  6, 1920.) 

Appeal  and  error  «=»781(2)— Controversy 
rendered  moot  bt  exercise  of  option  to 
purchase  bt  lessee. 
'  In  action  by  lessor  of  mining  claims  and 
first  lessee  against  lessor's  attorney  to  lease  and 
a  second  lessee  to  establish  first  lease  had  never 
been  forfeited,  exercise  by  first  lessee  of  option 
to  purchase  claims  rendered  moot  controversy 
involved  in  writ  of  error  by  second  lessee  to  re- 
verse or  modify  decree  in  favor  of  the  first  les- 
see, declaring  the  second  lease  was  void  and 
canceled;  exercise  of  the  option  having  termi- 
nated any  interest  of  the  second  lessee  In  the 
property. 

Department  8. 

Error  to  District  Court,  Summit  County; 
Charles  Cavender,  Judge. 

Action  by  Charles  J.  Senter  and  another 
against  John  Buff  eh  r  and  others.  To  re- 
view decree  for  plaintiffs,  defendants  bring 
error,  plaintiffs  filing  plea  in  bar.  Plea  in 
bar  sustained,  and  writ  dismissed. 

John  R.  Smith,  of  Denver,  for  plaintiffs  in 
error. 

S.  R.  Robertson  and  N.  Walter  Dixon,  both 
of  Denver,  for  defendants  In  error. 

ALLEN,  J.  This  is  an  action  wherein  a 
decree  was  rendered,  in  the  district  court  of 
Summit  county,  against  the  plaintiffs  in  er- 
ror, who  seek  a  reversal  or  a  modification  of 
such  decree.  The  defendants  in  error  have 
filed  a  plea  in  bar,  alleging  certain  facts  for 
the  purpose  of  showing  that  the  reviewable 
questions  presented  by  the  record  have  be- 
come moot.  It  Is  this  plea  with  which  we  are 
now  concerned. 

On  July  20,  1016,  Charles  J.  Senter,  one 
of  the  defendants  in  error,  was  the  owner,  by 
location  and  possessory  title,  of  two  mining 
claims  in  Summit  county,  and  on  that  day 
he  gave  a  power  of  attorney  to  John  Buffehr, 
one  of  the  plaintiffs  in  error,  authorizing  the 
latter  "to  execute  contracts  of  lease  and  op- 
tion or  of  bond  and  lease  and  to  sell  the 
aforementioned  mining  claims." 

On  November  18, 1916,  both  Senter  and  Buf- 
fehr Joined  in  an  agreement  or  contract  with 
the  Plngrey  Mines  &  Ore  Reduction  Com- 
pany, the  other  defendant  in  error,  by  which 
agreement  the  mining  claims  were  leased  to 
the  company,  hereinafter  called  the  Pingrey 
Company,  for  a  term  of  two  years  and  six 
months  from  that  date.  The  agreement  fur- 
ther provided  that — 

"The  lessee  may  at  any  time  within  the  life 
of  this  bond  and  lease,  purchase  the  property 
at  and  for  the  sum  of  $20,000." 


On  January  3,  1017,  Buffehr,  acting  as  at- 
torney In  fact  for  Senter,  served  upon  the 
Plngrey  Company,  lessee,  a  notice  of  forfei- 
ture of  its  lease.  On  the  same  day  Buffehr 
executed  a  new  lease  of  the  mining  claims  In 
question  to  the  Mineral  Lands  Financing 
Company,  another  of  the  plaintiffs  in  error 
and  hereinafter  referred  to  as  the  Mineral 
Company.  The  term  of  the  lease  to  the  Min- 
eral Company  was  for  three  years,  beginning 
January  3,  1917.  The  lease  contained  an 
option  to  purchase,  on  terms  similar  to  those 
contained  in  the  lease  to  the  Pingrey  Com- 
pany. 

On  March  9,  1917,  Senter  and  the  Pingrey 
Company  brought  this  action  against  Buffehr 
and  the  Mineral  Company  for  the  purpose  of 
establishing  the  claim  or  contention  that  the 
lease  to  the  Plngrey  Company  had  never  been 
forfeited,  but  was  and  remained  a  valid  lease; 
fhat  the  second  lease  was  taken  by  the  Min- 
eral Company  with  knowledge  of  the  exist- 
ence of  the  first  lease,  and  of  the  rights  and 
equities  of  the  Pingrey  Company,  and  that  It 
should,  for  that  reason,  be  canceled  as  be- 
ing a  cloud  upon  the  title  of  the  plaintiffs 
under  their  lease.  The  judgment  or  decree 
was  for  plaintiffs,  and  the  defendants  sued 
out  a  writ  of  error. 

The  decree  provided,  among  other  things, 
that  the  first  lease,  being  the  one  given  to 
the  Pingrey  Company,  was  a  valid  and  an 
existing  lease.  The  decree,  in  this  respect, 
follows  the  finding,  'made  by  the  court,  that 
there  never  had  been  a  forfeiture  of  that 
lease.  This  finding,  and  the  provision  of  the 
decree  above  mentioned,  Is  not  complained  of 
by  the  plaintiffs  in  error. 

The  decree  further  provided  that  the  sec- 
ond lease,  being  the  lease  executed  by  Buf- 
fehr to  the  Mineral  Company,  "was  executed 
and  delivered  without  lawful  right  or  author- 
ity, and  In  fraud  of  the  rights  of  the  plain- 
tiffs, and  that  said  lease  and  the  record  there- 
of •  •  *  be,  and  the  same  is  hereby  set 
aside,  annulled  and  canceled."  This  Is  the 
part  of  the  decree  now  complained  of  by  the 
plaintiffs  in  error. 

As  showing  what  relief  would  be  granted 
to  the  plaintiffs  In  error  by  a  reversal  of  that 
part  of  the  decree  which  they  contend  is  er- 
roneous, and  how  they  are  prejudiced  by 
the  decree  as  it  now  stands,  we  may  take  the 
following  statement,  contained  in  their  brief, 
assuming,  but  not  conceding  or  deciding,  that 
the  legal  conclusions  therein  given  are  cor- 
rect Their  statement,  or  brief  in  this  con- 
nection, reads  as  follows: 

"The  second  bond  and  lease  extended  for  a 
considerable  period  beyond  that  of  the  first  bond 
and  lease.  They  were  not  concurrent,  and  there 
is  in  fact  a  considerable  period  of  time  when, 
if  the  first  option  of  purchase  is  not  exercised, 
or  if  the  (first)  lease  and  option  is  forfeited  un- 
der its  terms,  the  holders  of  the  second  lease 
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and  option  would  have  an  undisputed  right  to 
exercise  their  option  of  purchase,  and  to  take 
possession  of  the  property  and  work  it,  and  it 
is  unjust  to  the  holders  of  the  second  lease  to 
cancel  it  and  declare  it  void,  as  was  done  by 
the  court  below  in  this  case,  and  thus  cut  off 
rights  granted,  the  exercise  of  which  under  those 
conditions  would  not  affect  the  plaintiffs." 

It  Is  not  disputed,  and,  moreover,  It  is  ap- 
parent, under  the  facts  disclosed  by  the  rec- 
ord, that  if  in  due  time  and  in  a  proper  man- 
ner the  Pingrey  Company  should  exercise  its 
option  to  purchase,  under  the  first  lease,  the 
Mineral  Company  would  thereafter  have  no 
Interest  in  the  property.  Such  a  situation  has 
arisen,  as  shown  by  the  plea  In  bar,  which, 
in  part,  reads  as  follows: 

"After  the  writ  of  error  was  sued  out  from 
this  court  in  this  case,  and  on  September  30, 
1918,  the  defendant  in  error,  the  Pingrey  Mines 
&  Ore  Reduction  Company,  exercised  the  option 
granted  in  the  lease  executed  on  the  3d  day 
of  January,  1917,  by  defendant  in  error  Charles 
J.  S enter  and  John  Buffehr,  as  attorney  in  fact 
for  said  Charles  J.  Senter,  and  paid  to  said 
Senter  the  full  consideration  named  therein  for 
the  property  therein  described,  and  said  Senter, 
on  said  September  30,  1918,  executed  to  the  de- 
fendant in  error  the  Pingrey  Mines  &  Ore  Re- 
duction Company  a  deed  for  said  property, 
which  said  deed  was  duly  recorded  on  the  7th 
day  of  October,  1918,  in  the  office  of  the  county 
clerk  and  ex  officio  recorder  of  Summit  county, 
Colorado,  in  Book  60  at  page  444  of  said  rec- 
ords." 

The  plea  in  bar  is  verified,  and  the  facts 
therein  alleged  are  in  no  manner  disputed  or 
controverted  by  the  plaintiffs  in  error. 

It  Is  clearly  apparent  from  the  facts  set 
forth  in  the  plea  that  if  the  judgment  or  de- 
cree should  be  modified  or  reversed  by  this 
court,  so  as  to  hold  or  to  adjudge  the  lease  to 
the  Mineral  Company  to  be  valid,  such  deter- 
mination could  avail  nothing  to  the  plaintiff 
In  error,  the  Mineral  Company,  or  to  Its  suc- 
cessor, the  Molybdenum  Products  Corpora- 
tion, which  was  joined  as  a  defendant  below. 
A  reversal  of  the  decree,  to  the  extent 
above  mentioned,  would  not  affect  the  decree 
In  so  far  as  it  subordinates  the  Mineral  Com- 
pany's lease  to  that  of  the  Pingrey  Company, 
nor  could  such  a  reversal  prevent  the  Pin- 
grey Company,  If  it  had  not  already  done  so, 
from  exercising  their  option  to  purchase  the 
property,  and  thus  bar  the  Mineral  Company 
of  all  further  interest  in  the  subject-matter 
of  the  controversy.  The  Pingrey  Company 
having,  as  shown  by  the  plea'  in  bar,  exer- 
cised their  option  to  purchase,  thus  preclud- 
ing the  Mineral  Company  or  Its  successor 
from  ever  acting  under  the  second  lease,  even 
if  it  should  be  declared  valid,  there  is  noth- 
ing to  litigate  in  this  court.  The  plaintiff  in 
error  Buffehr  appears  to  be  but  a  nominal 
party,  and  to  have  no  substantial  Interest  in 


this  action.  The  Instant  case,  In  view  of  the 
circumstances  above  indicated,  falls  within 
the  rule  announced  in  Hawthorne  v.  Hendrie, 
etc.,  Co,  50  Colo.  342,  346,  116  Pac.  122,  123, 
where  it  is  said: 

"If  pending  a  review  from  a  judgment  of  a 
lower  court,  an  event  intervenes  which  renders 
it  impossible  for  the  appellate  court  to  grant 
effectual  relief,  the  court  will  not  proceed  to 
review  the  matter,  but  will  dismiss  the  pro- 
ceeding." 

This  rule  was  also  announced  in  the  recent 
case  of  Wolfe  v.  Bauer,  No.  9144,  180  Pac 
86.  The  rule  is  not  rendered'  inapplicable  in 
the  instant  case  merely  because  the  event 
which  caused  the  reviewable  questions  to  be- 
come moot,  was  brought  about  by  the  defend- 
ants in  error.  They  did  what  it  is  conceded 
they  had  a  right  to  do,  and  what  they  could 
have  done  even  in  the  event  that  the  decree 
should  be  reversed  or  modified  according  to 
the  contentions  of  the  plaintiffs  in  error. 

The  plea  in  "bar  Is  sustained,  and  the  writ 
of  error  is  dismissed. 

Dismissed. 

GABRIGUES,  O.  J.,  and  BAILEY,  J,  con- 
cur. 


SMITH  et  aL  v.  DAVIS. 
(Supreme  Court  of  Colorado. 


(No.  9423.) 
Jan.  5,  1920.). 


1.  Mortgages  ®=»202(1)— Suit  bt  holder  of 
note  assumed  bt  '  purchaser  of  land 
mortgaged  to  secure  note. 

A  grantee  of  land  who  assumes  and  agrees 
to  pay  a  note  secured  by  mortgage  on  the  land 
may  be  sued  directly  by  the  holder  of  such 
note. 

2.  Mobtoaoes  <8=»283(3)— Extension  of  time 
for  'pat1ient  of  note  assumed  by  pur- 
chaser releases  maker. 

Where  the  grantee  of  land  assumes  and 
agrees  to  pay  a  mortgage  on  the  land,  the 
maker  of  the  mortgage  note  becomes  a  mere 
surety,  who  will  be  relieved  of  liability  on  it 
by  an  extension  of  the  time  of  payment  without 
his  consent. 

8.  Principal  and  agent  «}=»24— Existence 
OF  AGENCY  question  of  law  UNDER  UN- 
DISPUTED facts. 
Whether  or  not  agency  is  established  by 

undisputed  facts  is  a  question  of  law. 

4.  Principal  and  agent  «=»28— Presump- 
tion of  continuation  of  established 
agency  to  extend  note. 
The  agency  of  a  person  for  the  payee  of  a 
note  secured  by  deed  of  trust  to  grant  exten- 
sions of  the  note,  which  had  been  assumed  by 
a  purchaser  of  the  land  from  the  makers,  hav- 
ing been  established,  and  the  subsequent  acts 
of  the  agent  having  been  in  the  line  of  his 
agency,  in  the  absence  of  evidence  of  termina- 


oJ=>For  other  caaes  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexei 


Digitized  by 


Google 


520 


186  PACIFIC  REPORTER 


(Colo. 


tlon  of  the  agency,  it  must  be  held  to  have 
continued,  and  to  hare  covered  extensions 
claimed  to  have  released  the  original  makers 
of  the  assumed  note  from  liability  thereon; 
they  having  become  mere  sureties  and  not 
having  consented. 

Department  1. 

Error  to  District  Court,  Weld  County; 
Nell  P.  Graham,  Judge. 

Suit  by  William  0.  Davis,  Jr.,  against  F. 
F.  Smith,  Frank  A.  Hensley,  and  James  H. 
Ledgerwood  and  others.  To  review  decree 
for  plaintiff,  the  named  defendants  bring 
error.  Decree  reversed  in  so  far  as  impos- 
ing liability  on  the  named  defendants. 

John  R.  Smith,  B.  J.  Ford,  and  H.  B. 
Woods,  all  of  Denver,  for  plaintiffs  in  error. 

Charles  K.  Phillips,  of  Denver,  for  defend- 
ant In  error. 

TELLER,  J.  Plaintiffs  In  error  were  mak- 
ers of  a  promissory  note  to  the  order  of  de- 
fendant In  error,  which  they  secured  by  a 
deed  of  trust  on  a  tract  of  land. 

Before  the  maturity  of  the  note,  they  con- 
veyed the  land  to  one  Ruck,  who  assumed 
the  note.  One  Webb,  a  real  estate  agent 
and  friend  of  Davis,  took  some  part  in  the 
making  of  the  loan,  being  brought  into  the 
transaction  by  Davis,  and  subsequently  as- 
sumed to  act  as  the  agent  of  defendant  in 
error. 

.  The  note  not  having  been  paid,  the  de- 
fendant in  error  brought  suit  against  the 
makers  of  it,  and  Ruck,  as  well  as  several 
other  parties  not  concerned  in  this  review. 

A  decree  of  foreclosure  was  entered  with 
provision  for  a  deficiency  judgment  against 
the  makers  of  the  note. 

The  defense  was  that  the  plaintiff  had, 
without  the  consent  of  these  defendants,  ex- 
tended the  time  of  payment,  by  an  agreement 
with  Ruck,  thus  exonerating  the  makers  of 
the  note,  who,  upon  Ruck's  assuming  their 
obligation,  became  mere  sureties. 

[1,2]  It  Is  settled  In  this  jurisdiction  that 
a  grantee  of  land  who  assumes  and  agrees 
to  pay  a  note  secured  thereby  may  be  sued 
directly  by  the  holder  of  such  note.  Star- 
bird  v.  Cranston,  24  Colo.  20,  48  Pac.  652. 
In  such  a  case  the  maker  of  the  note  becomes 
a  mere  surety,  who  will  be  relieved  of  lia- 
bility on  It  by  an  extension  of  the  time  of 
payment  without  his  consent  D.  M.  L.  Ins. 
Co.  v.  Hanford,  143  U.  S.  187,  12  Sup.  Ct. 
437,  36  L.  Ed.  118. 

Defendant  in  error  does  not  deny  that  the 
result  above  stated  would  follow  if  he  had, 
In  fact,  granted  such  extension,  but  denies 
that  It  was  granted. 

It  appears  that,  a  short  time  prior  to  the 
maturity  of  the  note,  the  makers  of  it  ap- 
plied to  Webb,  assuming  that  he  was  the 
agent  of  the  payee,  for  an  extension  or  re- 
newal of  the  loan ;  that  be  communicated  the 


request  to  Davis,  the  payee,  who  wrote,  di- 
rectly to  one  of  the  makers,  consenting  to 
the  extension.  Later  a  demand  was  made 
by  Webb  for  $30  "as  a  commission  for  ex* 
tending  the  note."  Thereupon  one  of  the 
makers  wrote  to  Davis  protesting  that  he 
bad  not  made  the  payment  of  a  commission  a 
condition  of  the  extension.  Davis  returned 
the  letter  to  the  writer  with  the  indorse- 
ment, "Send  Mr.  Webb  %  part,  which  la 
$15.00."  Before  the  expiration  o*  this  re- 
newal, for  one  year,  Ruck  secured  from 
Webb  another  extension,  paying  him  $60 
therefor,  and  paying  to  him,  also,  the  year's 
interest.  The  following  year  the  interest  was 
paid  to  Webb,  and  the  sum  of  $60  for  an- 
other extension. 

The  case  turns  upon  the  question  of 
Webb's  authority  to  grant  these  extensions. 
If,  upon  the  facts  In  evidence,  he  was  the 
agent  of  Davis,  the  makers  of  the  note,  not 
having  consented  to  these  extensions,  are  not 
liable 

[I]  Upon  the  material  facte  there  is  no 
conflict  In  the  evidence,  and  whether  or  not 
an  agency  Is  established  by  the  undisputed 
facts  Is  a  question  of  law. 

Davis  testified  that  Webb  wrote  him  ask- 
ing if  be  would  "extend  the  note  one  more 
year,"  and  that  he  replied  in  the  affirmative. 
That  was  the  extension  granted  to  the  mak- 
ers of  the  note.  Then  they  wrote  Davis,  as 
above  recited,  and  he  cut  down  the  charge 
for  the  extension  by  one-half.  By  so  doing 
he  determined  what  that  charge  should  be; 
that  Is,  he  made  the  charge  $15.  If  the  com- 
mission demanded  by  Webb  had  been  his 
compensation  for  securing  the  extension,  as 
agents  of  the  makers  of  the  note,  Davis 
would  have  no  right  to  say  what  the  charge 
should  be.  From  the  fact  that  the  plaintiffs 
In  error  wrote  him  protesting  against  any 
commission,  and  that  he  met  their  protest 
by  reducing  the  charge.  It  Is  evident  that 
they  all  considered  Webb  as  the  agent  of 
Davis  in  the  transaction.  They  were  right 
In  so  considering  him. 

It  appearing,  then,  that  Webb  was  at  that 
time  the  agent  of  Davis  in  the  matter  of  the 
extension,  was  he  his  agent  in  giving  the 
extensions  to  Ruck? 

"Ordinarily,  so  long  as  tbe  purpose  of  the 
agency  has  not  been  fulfilled,  as  originally 
contemplated,  the  agent's  powers  continue,  un- 
less he  baa  definitely  and  finally  failed  in  his 
attempt  to  accomplish  that  purpose."  81  Cyc. 
1292. 

The  agency,  as  established,  covered  the 
collection  of  interest,  and  the  granting  or 
refusal  of  extensions.  That  It  was  continued 
for  the  two  years  above  mentioned,  we  may 
infer  from  the  fact  that,  at  the  end  of  each 
extension  of  time  of  payment,  Webb  collect- 
ed the  Interest,  granted  an  extension,  and 
collected  a  charge  therefor. 

Davis  in  the  meantime,  though  the  note. 
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according  to  Its  tenor,  was  long  past  doe  but 
for  the  three  extensions,  took  no  steps  to  col- 
lect it 

[4]  The  agency  of  Webb  having  been  es- 
tablished, and  his  subsequent  acts  being  In 
the  line  of  his  agency,  there  being  no  evi- 
dence of  the  termination  of  the  agency,  it 
must  be  held  to  have  continued,  and  to  have 
covered  the  transactions  in  question. 

The  extensions  to  Ruck  were,  in  legal  ef- 
fect, given  by  Davis,  and  thereby  the  makers 
of  the  note  were,  as  sureties,  absolved  from 
liability  on  it 

The  decree  is  therefore  reversed  so  far  as 
It  imposes  a  liability  upon  the  plaintiffs  in 
error. 

Reversed. 


GARRIGUES, 
concur. 


O.  J,   and  BURKE,  J., 


KING  v.  PEOPLE.   (No.  9489.) 

(Supreme  Court  of  Colorado.    Jan.  5,  1020.) 

Criminal  law  ®=>761(15)  —  Instbuotion  as 
to  unexplained  possession  of  fbopeety 
pbejudicial  where  accused  claimed  own- 

EBSIIIP. 

Is  a  prosecution  for  larceny  of  a  calf,  where 
defendant  claimed  that  he  owned  the  calf  and 
that  it  wag  not  stolen  property  at  all,  it  was 
error  to  instruct  that  unexplained  possession 
of  property  proven  to  have  been  recently  stolen 
is  a  circumstance  which  a  jury  has  a  right 
to  take  into  consideration ;  such  instruction  as- 
suming controverted  facts. 

Department  3. 

Error  to  District  Court,  Prowers  County; 
A.  Watson  McHendrle,  Judge. 

Roy  King  was  convicted  of  larceny  of  a 
calf,  and  he  brings  error.  Reversed  and  re- 
manded. 

Gordon  &  Gordon,  of  Lamar,  for  plaintiff 

In  error. 

Victor  E.  Keyes,  Atty.  Gen.,  and  Forrest  C. 
Northcutt,  Asst  Atty.  Gen.,  for  the  People. 

ALLEN,  J.  The  plaintiff  in  error  was  con- 
victed in  file  district  court  of  Prowers  county 
upon  trial,  before  a  Jury,  under  an  informa- 
tion charging  him  with  the  larceny  of  one 
head  of  neat  cattle,  of  the  property  of  one 
J.  E.  Hinton.  A  motion  for  a  new  trial  was 
overruled,  and  defendant  was  sentenced  to  an 
imprisonment  in  the  penitentiary.  He  brings 
the  cause  here  for  review. 

The  plaintiff  In  error  questions  the  suffi- 
ciency of  the  evidence  to  sustain  the  verdict. 
Relevant  to  this  matter,  the  record  discloses 
the  following  situation: 

The  alleged  larceny,  according  to  the  in- 
formation, was  committed  on  March  28, 1918. 


The  testimony  of  the  prosecuting  witness,  J. 
E.  Hinton,  was  to  the  effect,  among  other 
things,  that  the  animal,  alleged  to  have  been 
stolen,  was  "one  black  steer,  a  yearling  com- 
ing two  years  old,"  which  he  had  purchased 
from  one  John  Wilton  on  March  12,  1918; 
that  he  had  taken  the  animal  to  his  pasture, 
and  on  March  28th,  "about  noon,"  found  it 
missing  from  his  premises;  and  that  on  the 
following  day  the  defendant  "came  down" 
and  asked  the  witness  if  he  "had  a  black 
steer  gone"  The  witness  further  testified  as 
follows: 

"He  (the  defendant)  said  he  had  (the  steer) 
up  in  his  barn  and  his  brand  was  on  it,  wanted 
me  to  come  up  and  look  at  the  steer,  and  I 
and  my  brother-in-law  went  up. to  look  *t  him. 
•  *  *  He  said  that  the  calf  was  his ;  he  had 
lost  some  up  there,  *  *  •  and  he  had  never 
found  them.  *  *  *  He  said  that  Wilton  must 
have  got  his  calf." 

The  witness  next  stated  that  the  defendant 
retained  possession  of  the  calf  on  that  occa- 
sion ;  that  later,  and  during  the  same  week, 
the  witness  returned  to  the  defendant's  place, 
and  at  that  time  Wilton,  who  was  present 
identified  the  calf  as  the  one  he  had  previous- 
ly sold  to  the  witness.  The  defendant  on 
this  latter  occasion,  still  claimed  that  the  ani- 
mal belonged  to  him ;  on  this  point  the  testi- 
mony being  as  follows: 

"Mr.  King  (the  defendant)  said  that  was— 
that  that  was  his  brand  on  the  calf,  and  that 
I  couldn't  take  it  home  with  me;  that  brand 
would  hold." 

The  prosecuting  witness  further  testified 
that  he  and  the  defendant  agreed  to  leave  the 
matter  of  the  ownership  of  the  animal  to 
arbitrators;  that  each  of  them  chose  one  arbi- 
trator; that  the  arbitrator  chosen  by  the  de- 
fendant "came  over  there,"  while  the  one 
named  by  the  prosecuting  witness  did  not 
come.  The  witness  admitted  that  it  was  the 
defendant  who  first  suggested  the  arbitra- 
tion. 

The  defendant  in  bis  own  behalf  testified 
that  he  was  the  owner  of  the  backward  four 
quarter  circle  brand;  that  he  had  branded 
the  animal  In  question  on  a  wet  rainy  day 
in  the  spring  of  1917;  that  he  had  at  one 
time  owned  eight  black  steer  calves,  all  of 
which  had  been  produced  by  poll  bull  and 
horned  cows;  that  one  of  these  calves  had 
been  lost  and  that  he  believed  the  animal  in 
question  was  the  one  which  he  had  lost;  that 
he  first  saw  it  on  the  27th  of  March,  1918, 
coming  up  to  his  barn  where  he  was  feeding 
his  horses;  that  the  calf  resembled  the  one 
which  he  had  lost  and  he  examined  the  ani- 
mal to  find  out  whether  or  not  it  had  his 
brand  on  it;  that  he  took  the  hair  off  the 
hide  where  he  expected  to  find  the  brand; 
and  that  he  found  what  he  thought  was  his 
brand  on  the  animal. 
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There  are  several  grounds  upon  which  the 
plaintiff  Id  error  seeks  a  reversal  of  the  judg- 
ment or  conviction,  but  only  one  of  these  will 
now  be  considered,  and  the  same  relates  to 
the  trial  court's  instruction  No.  4,  which  was 
given  to  the  jury  over  the  objections  of  the 
defendant  The  instruction  reads  as  follows: 

"You  are  further  instructed  that  the  unex- 
plained possession  of  property  proven  to  have 
been  recently  stolen  is  a  circumstance  which  a 
jury  has  a  right  to  take  into  consideration  as 
tending  to  show  who  probably  stole  the  proper- 
ty. Possession  of  stolen  property  recently  after 
the  theft  is  sufficient  to  warrant  a  conviction, 
unless  attending  circumstances  or  other  evidence 
so  far  overcomes  the  presumption  thus  raised, 
as  to  create  a  reasonable  doubt  of  the  prisoner's 
guilt,  when  an  acquittal  should  follow." 

Assuming  that  no  fault  can  be  found  with 
the  abstract  legal  propositions  laid  down  In 
this  instruction,  the  giving  of  the  instruction, 
In  the  Instant  case,  was  prejudicial  error  for 
the  reason  that  the  Instruction  assumes,  in 
effect,  that  the  property  Involved  in  the  pros- 
ecution bad  been  stolen.  In  the  first  sen- 
tence It  is  assumed  that  such  property  Is 
"property  proven  to  have  been  recently  stol- 
en," and  in  the  second  sentence  it  is  assumed 
that  the  property  had  been  "recently  stolen. ' 
The  facts  thus  assumed  are  controverted 
facts.  As  said  in  Metz  v.  State,  46  Neb.  547, 
654,  65  N.  W.  190, 192: 

"The  accused,  during  the  entire  trial,  strenu- 
ously insisted  that  such  were  not  the  facts ;  and 
it  was  prejudicial  error  for  the  court  to  as- 
sume as  established  the  corpus  delicti." 

The  defense,  in  the  instant  case,  was  that 
the  property  was  not  stolen.  It  was  there- 
fore error  for  the  one  court  to  assume  that 
it  had  been  stolen.  Peterson  v.  People,  173 
Pac.  876;  Hlx  v.  People,  157  I1L  382,  41  N.  E. 
862. 

In  8  Enc.  of  Evidence,  100,  it  is  said  that— 

"It  is  error  for  the  court  in  instructing  the 
jury  as  to  this  presumption  or  Inference  (aris- 
ing from  the  possession  of  stolen  property)  to 
assume  the  fact  of  larceny  where  it  is  contro- 
verted." 

Instructions  similar  to  the  one  now  being 
considered  have  been  held  erroneous  and  prej- 
udicial simply  on  the  ground  that,  where  the 
only  issue  presented  is  whether  the  taking 
was  or  was  not  felonious,  the  instruction  is 
unnecessary  and  apt  to  be  misleading.  State 
v.  Nave,  273  Mo.  366,  201  S.  W.  88,  91. 

In  the  Instant  case  the  defendant  claimed 
that  the  property  was  his  own,  and  there  was 
evidence  to  sustain  his  claim.  Under  these 
circumstances,  the  following  language  in  the 
opinion  in  State  v.  Warden,  94  Mo.  848,  651, 
8  S.  W.  233,  234,  is  applicable: 

"There  was  evidence  tending  to  sustain  this 
defense,  and  the  only  question  for  the  jury  to 
determine  was,  whether  the  taking  was  with  a 


felonious  intent;  whether  the  property  was 
stolen  or  taken  innocently,  for  die  purpose 

stated,  by  mistake,  as  the  defendant  claimed. 
If  the  jury  found  that  the  property  was  stolen, 
the  issue  was  decided.  There  was  no  necessity 
for  any  presumption  in  the  case.  The  presump- 
tion is  indulged  under  proper  circumstances  for 
the  purpose  of  determining  who  took  the  stolen 
property,  but  has  no  place  in  a  case  where  the 
only  question  is,  was  the  property  stolen  t  It 
bears  upon  the  identity  of  the  thief  and  not 
upon  the  quastion  whether  or  not  there  is  a 
thief  in  the  transaction;  upon  the  question  of 
who  took  the  property,  and  not  upon  the  ques- 
tion of  the  intent  with  which  it  was  taken, 
the  only  one  before  the  jury  for  their  deter- 
mination in  this  case.  The  instruction  was  out- 
side of  the  case— may  have  prejudiced  the  de- 
fense, and  should  not  have  been  given." 

The  Judgment  is  reversed,  and  the  cause  re- 
manded for  a  new  trial. 
Reversed. 

GARRIGUES,  C.  J.,  and  BAILEY,  J„ 
concur. 


GLOBE  INDEMNITY  CO.  et  aL  v.  INDUS- 
TRIAL COMMISSION  OP  COLORADO 
et  al.    (No.  9709.) 

(Supreme  Court  of  Colorado.  Jan.  5,  1920.) 

1.  Master  and  servant  «=»385(1)  —  Work- 
men's compensation;  discretion  or  com- 
mission IN  determining  degree  op  disa- 
bility. 

By  Workmen's  Compensation  Act,  widest 
discretion  is  vested  in  Industrial  Commission 
to  determine  whether  under  particular  circum- 
stances there  should  be  applied  the  rule  that 
the  degree  of  disability  is  to  be  determined  by 
general  impairment  of  earning  capacity,  without 
respect  to  any  particular  kind  of  labor,  or  de- 
termined by  impairment  of  earning  capacity  in 
the  kind  of  labor  in  which  claimant  was  em- 
ployed when  injured;  age,  education,  training, 
physical  and  mental  capacity,  and  adaptability 
being  open  to  consideration. 

2.  Masteb  and  servant  «s»417(7)  —  Work- 
men's compensation;  no  disturbance  or 

FINDING  OP  COMMISSION  ON  CONFLICTING 
EVIDENCE. 

The  Supreme  Court  will  not  disturb  finding 
of  fact  by  the  Industrial  Commission,  made  on 
conflicting  evidence,  and  determine  whether  a 
70  per  cent  impairment  of  claimant's  earning 
capacity  as  a  miner  by  reason  of  his  special 
limitations  was  in  fact  a  70  per  cent  impair- 
ment of  his  general  earning  capacity,  though 
with  many  men  it  might  have  been  only  a  slight 
impairment  of  general  earning  capacity. 

En  Banc. 

Error  to  District  Court,  City  and  County 
of  Denver;  Francis  B.  Bouck,  Judge. 

Proceedings  under  the  Workmen's  Compen- 
sation Act  by  Matt  Kamby,  the  employe,  op- 
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posed  by  the  Colorado  Mining  &  Development 
Company,  a  corporation,  the  employer,  and 
the  Globe  Indemnity  Company,  a  corporation, 
the  insurer.  Compensation  was  awarded  by 
tbe  Industrial  Commission,  the  award  affirm- 
ed by  the  district  court,  and  to  review  its 
Judgment  the  employer  and  insurer  bring  er- 
ror. Judgment  affirmed. 

Matt  Kamby,  defendant  in  error  (here- 
inafter designated  as  "claimant"),  was  em- 
ployed by  plaintiff  in  error  the  Colorado 
Mining  &  Development  Company  in  Its  min- 
ing operations,  and  plaintiff  in  error  the 
Globe  Indemnity  Company  was  the  insurer  of 
the  mining  company.  All  were  subject  to  the 
provisions  of  the  Workmen's  Compensation 
Act  (chapter  170,  Laws  of  1915,  p.  515). 
Claimant  was  Injured  on  the  14th  day  of 
October,  1916,  by  a  falling  timber  which 
broke  his  left  leg  about  two  Inches  above  the 
knee.  The  sole  question  for  the  determina- 
tion of  the  commission  was  the  extent-  and 
degree  of  claimant's  disability.  On  this  sub- 
ject there  was  received  in  evidence,  by  agree- 
ment, the  written  report  of  Dr.  Buchtel, 
whose  conclusion  Is  that  "temporary  disabil- 
ity should  be  for  ten  months.  Permanent  dis- 
ability five  per  cent."  Also  the  written  re- 
port of  Dr.  Stuver,  whose  conclusion  is: 

"Considering  this  man's  occupation  I  believe 
that  his  permanent  partial  disability  is  not 
less  than  from  fifteen  to  twenty  per  cent." 

Also  the  written  report  of  Dr.  Hegner, 
which  states: 

"In  my  opinion  this  man's  disability  is  such 
that  he  cannot  resume  his  work  as  a  miner. 
I  would  make  a  conservative  estimate  of  sev- 
enty per  cent,  total  permanent  disability  for 
the  present  with  every  prospect  of  this  increas- 
ing." 

In  addition  there  was  the  oral  testimony  of 
Dr.  Hegner,  who  stated  that  his  estimate  of 
70  per  cent,  disability  was  intended  to  mean 
disability  as  a  miner,  and  it  was  confined 
solely  to  the  Injured  leg  and  not  intended  to 
apply  to  the  entire  body  as  affected  by  the 
Injury  in  question. 

"The  man's  usefulness  outside  of  this  depends 
upon  not  only  his  physical  condition  but  his 
mentality.  *  *  *  It  depends  upon  his  men- 
tality, and  his  will  and  his  occupation.  *  *  * 
If  he  had  the  mentality  he  could  earn  more  than 
he  did  as  a  miner— hut  I  would  not  put  it  at  15 
or  20  per  cent. 

"Q.  Probably  not  as  much  as  that?  A.  Cer- 
tainly, that  is  plenty." 

It  further  appeared  that  claimant  was  born 
In  Austria;  was  a  naturalized  citizen  of  the 
United  States;  had  been  In  this  country  28 
years,  during  practically  all  of  which  time 
he  had  been  engaged  in  mining.  The  com- 
mission found  "that  the  claimant  had  sus- 
tained 70  per  cent,  loss  of  the  use  of  the 
left  leg,"  and  made  its  award  accordingly. 
From  a  judgment  of  the  district  court  af- 


firming such  award,  plaintiffs  in  error  prose- 
cute this  writ 

D.  L.  Webb,  of  Denver,  for  plaintiffs  in 
error. 

Victor  E.  Keyes,  Atty.  Gen.,  and  John  S. 
Fine,  Asst  Atty.  Gen.  (H.  E.  Curran,  of  Sll- 
verton,  of'  counsel)  for  defendants  in  error. 

BURKE,  J.  (after  stating  the  facts  as 
above).  Plaintiffs  in  error  contend  that  the 
commission  and  the  court  misconstrued  the 
meaning  of  the  phrase  "Impairment  of  earn- 
ing capacity,"  erroneously  limiting  it  to  the 
particular  occupation  in  which  claimant  was 
employed  when  injured;  that  whereas  the 
evidence  shows  that  claimant  may  have  sus- 
tained a  70  per  cent  "impairment  of  earning 
capacity"  as  a  miner,  it  conclusively  appears 
that  his  general.  "Impairment  of  earning  ca- 
pacity" did  not  exceed  20  per  cent;  hence 
the  finding  and  award  of  the  commission  are 
unsupported  by  any  evidence. 

It  appears  that  tbe  rule  contended  for  by 
plaintiffs  In  error  for  determining  the  "Im- 
pairment of  earning  capacity  of  claimants," 
and  which  we  will  designate  as  "Rule  No.  1," 
Is,  "The  degree  of  disability  Is  to  be  deter- 
mined by 'the  claimant's  general  impairment 
of  earning  capacity  without  respect  to  any 
particular  kind  of  labor,"  to  support  which 
tbe  following,  among  other  authorities,  are 
cited:  Grammicl  v.  Zinc,  219  N.  Y.  322,  114 
N.  E.  397;  Boscarlno  et  al.  v.  C.  &  D.  Inc., 
220  N.  Y.  323,  115  N.  E.  710,  Ann.  Cas.  1918A, 
530;  Modra  v.  Little,  223  N.  X.  452,  Ann.  Cas. 
1918D,  177,  119  N.  E.  853.  Whereas,  the  rule 
contended  for  by  defendants  In  error,  and 
which  we  will  designate  as  "Rule  No.  2,"  is, 
'The  degree  of  disability  Is  to  be  determined 
by  the  claimant's  impairment  of  earning  ca- 
pacity as  it  relates  to  the  kind  of  labor  at 
which  he  was  employed  when  injured,"  to 
support  which  the  following,  among  other  au- 
thorities, are  cited:  Duprey  v.  Md.  Cas.  Co., 
219  Mass.  189,  106  K.  E.  686;  Gillen  v.  O.  A 
&  G.  Corp.,  215  Mass.  96,  102  N.  E.  346,  L.  R. 
A.  1916A,  371.  Both  of  these  contentions  may 
be  wrong,  as  a  simple  illustration  will  demon- 
strate. 

An  expert  engraver,  past  middle  age,  en- 
gaged for  years  in  that  business,  commanding 
high  wages  thereat  and  having  no  other  spe- 
cial skill  and  no  other  regular  occupation,  is 
temporarily  employed  at  very  low  wages  car- 
rying brick  and  motor  In  a  wheelbarrow  In 
building  construction.  While  so  employed  he 
sustains  an  Injury  to  his  right  hand,  trivial 
In  Its  effect  to  incapacitate  him  for  general 
work,  but  making  It  wholly  Impossible  for 
him  ever  again  to  secure  employment  as  an 
engraver.  Both  the  language  and  spirit  of 
the  act  would  be  violated  In  his  case  by  the 
application  of  Rule  No.  1. 

The  same  man,  under  the  same  circum- 
stances, engaged  In  the  same  occupation,  sus- 
tains an  injury  to  his  foot  of  such  a  character 
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as  to  permanently  Incapacitate  him  from  run- 
ning a  wheelbarrow,  but  having  no  effect 
whatever  upon  his  earning  capacity  as  an 
engraver.  Both  the  language  and  spirit  of 
the  act  would  be  violated  in  his  case  by  the 
application  of  Rule  No.  2. 

[1]  We  are  of  the  opinion  that  the  widest 
possible  discretion  is  vested  in  the  commis- 
sion to  determine  whether,  under  a  given  set 
of  circumstances  and  a  particular  state  of 
the  evidence,  the  first  or  second  rule,  or  a 
combination  of  both,  should  be  applied.  Age, 
education,  training,  general  physical  and 
mental  capacity,  and  adaptability,  may,  and 
often  should,  be  taken  into  consideration  In 
arriving  at  a  just  conclusion  as  to  the  per- 
centage of  impairment  of  earning  capacity. 

[2]  The  claimant  in  the  instant  case  testi- 
fied before  the  commission.  They  were  thus 
enabled  to  make  an  application  of  these  tests 
which  is  impossible  to  us.  It  will  be  observ- 
ed that  Dr.  Hegner  In  his  testimony  gave 
due  weight  to  these  considerations,  and  that 
Or.  Stuver  did  not  claim  to  do  more  than  fix 
a  minimum  per  cent  of  Impairment  of  earn- 
ing capacity.  There  is  sufficient  in  the  rec- 
ord, as  it  comes  before  us,  to  demonstrate 
that  the  commission  was  Justified  In  finding, 
and  may  have  found,  that  as  to  claimant's 
ability  to  change  his  occupation,  or  perform 
general  physical  labor,  he  was  a  much  older 
man  than  his  years  would  Indicate ;  that  he 
was  a  person  of  low  mentality  and  scant 
adaptability;  that  a  70  per  cent,  impairment 
of  his  earning  capacity  as  a  miner,  which 
might  have  been  nothing  more  than  a  6  per 
cent,  impairment  of  the  general  earning  ca- 
pacity of  many  men,  was  In  fact,  by  reason 
of  his  special  limitations,  a  70  per  cent  Im- 
pairment of  his  general  earning  capacity.  It 
thus  appears  that  the  alleged  error  In  the  In- 
stant case  goes  solely  to  a  finding  of  fact 
made  by  the  commission  upon  conflicting  evi- 
dence. That  this  court  will  not  disturb  such 
a  finding  so  made  is  too  well  settled  to  ad- 
mit of  further  discussion.  Passlnl  v.  Indus- 
trial Comm.,  171  Pac.  369 ;  Industrial  Comm. 
v.  Johnson,  172  Pac.  422. 

The  Judgment  is  therefore  affirmed. 


PELTIER  et  al.  v.  McFERSON,  State  Bank 
Com'r.    (No.  9433.) 

(Supreme  Court  of  Colorado.   Jan.  5,  1920.) 

1.  Bills  and  notes  «=>426  —  Makers  who 
used  note  after  payment  liable  thereon. 
Where  three  signed  a  note,  and  when  it  be- 
came due  one  of  them  gave  checks  in  payment, 
and  another  maker  who  was  cashier  of  the 
bank  on  which  the  checks  were  drawn  put  the 
note  In  the  bank  to  obtain  credit  to  take  up 
an  overdraft  created  by  payment  of  the  checks, 


held,  that  those  two  makers  were  in  any  event 
liable  to  the  bank. 

2.  Bills  and  notes  €=362— One  not  origi- 
nally HOLDER  IN  DUE  COURSE  CANNOT  BY 
REPURCHASE  OF  INSTRUMENT  FROM  SUCH  A 
HOLDER  ACQUIRE  HIS  IMMUNITIES. 

Where  a  bank  was  not  originally  a  holder 
of  note  in  due  course,  it  could  not  repurchase 
the  note  from  such  a  holder  and  acquire  his 
immunities. 

3.  Bills  and  notes  ®=»440— Reissued  note 
paid  before  maturity  valid  in  hands  of 
bona  fide  holder. 

A  note  may  be  again  issued  by  the  maker 
before  maturity  and  so  become  current,  and, 
if  paid  before  maturity  by  one  of  several  mak- 
ers, it  may  be  reissued  and  become  current  and 
valid  against  all  the  parties,  if  held  in  due 
course. 

4.  Bills  and  notes  <6=>490— Presumption  of 
payment  arises  from  possession  by  mak- 
ER AFTER  MATURITY. 

Possession  by  the  maker  or  acceptor  of  a 
note  or  bill  after  maturity  gives  rise  to  a  pre- 
sumption of  payment,  but  no  such  presumption 
arises  in  case  of  possession  before  maturity  in 
view  of  the  custom  as  to  accommodation  pa- 
per. 

5.  Bills  and  notes  «=»341,  499— Purchase 
of  on  or  before  note  from  maker  not  pub- 
chase  in  due  course  protecting  against 
defense  of  actual  payment. 

In  view  of  the  fact  that  a  note  payable  on 
or  before  a  certain  date,  since  It  may  be  paid  at 
any  time,  matures,  in  a  sense,  when  paid  be- 
fore the  fixed  date,  such  a  note,  when  in  the 
hands  of  the  maker,  carries  with  it  the  same 
presumption  of  payment  which  accompanies  any 
overdue  note  in  the  maker's  hands,  thus  pre- 
cluding one  taking  it  from  the  maker,  even 
before  the  fixed  date,  from  claiming  the  rights 
of  a  holder  in  due  course  against  the  defense 
of  actual  payment 

Department  2. 

Error  to  District  Court,  City  and  County 
of  Denver;  John  A.  Perry,  Judge. 

Action  by  Grant  McFerson,  State  Bank 
Commissioner  in  charge  of  the  Louisville 
Bank,  against  P.  M.  Peltier  and  others. 
There  was  a  judgment  for  plaintiff,  and  de- 
fendants bring  error.  Affirmed  as  to  all  save 
defendant  Peltier,  and  reversed  as  to  him. 

Joseph  S.  Jaffa,  of  Denver,  for  plaintiff  In 
error  Peltier. 

James  P.  Miller,  of  Denver,  for  plaintiffs  In 
error  Evans  and  Miller. 

Joseph  D.  Pender,  of  Denver,  for  defend- 
ant In  error. 

DENISON,  J.  This  action  was  by  the  State 
Bank  Commissioner  in  charge  of  the  Louis- 
ville Bank,  against  Miller,  Evans,  and  Pel- 
tier, upon  a  promissory  note.  Trial  to  the 
court  and  judgment  for  plaintiff  with  special 
findings  of  fact  and  conclusions  of  law.  The 
defendants  bring  error. 
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The  following  facts  are  either  undisputed 
or  found  by  the  court  upon  evidence  which  we 
think  sufficient  We  question  no  finding  of 
fact  made  below.  Counsel  for  plaintiff  in  er- 
ror questions  the  sufficiency  of  the  evidence 
on  some  points,  but  ignores,  in  argument,  the 
circumstantial  evidence,  which  we  regard  as 
strong: 

Under  date  of  June  15,  1912,  Peltier,  Ev- 
ans, and  Miller  made  their  promissory  note 
for  $1,000,  payable  to  T.  H.  Andrew  "on  or 
before  August  1,  1912."  Andrew  indorsed 
the  note  to  his  wife,  Jennie  M.  Andrew.  Ev- 
ans paid  the  note  to  her  by  two  checks  for 
$500  each,  one  dated  June  29  and  one  July  2, 
1912,  drawn  on  the  Louisville  Bank,  where  he 
had  an  account.  These  checks  were  taken  by 
the  Lafayette  Bank  July  2d  and  6th,  respec- 
tively, and  were  honored  by  the  Louisville 
Bank  July  3d  and  8th.  They  overdrew  Ev- 
ans' account  about  $950.  Miller  was  at  these 
times,  and  until  long  after  the  9th  of  July, 
cashier  of  both  banks. 

Instead  of  canceling  the  note  when  it  was 
paid,  Mrs.  Andrew  indorsed  it  in  blank  and 
delivered  it  to  Evans.  He  did  not  cancel  it, 
but  delivered  it  to  Miller.  He  delivered  and 
Miller  received  it  solely  for  the  purpose  of 
enabling  Miller  to  deposit  it  in  the  Louisville 
Bank  to  Evans'  credit  to  meet  his  said  short 
checks.  This  was  done  in  the  following  way: 
Miller  put  the  note  in  the  Lafayette  Bank, 
crediting  the  Louisville  Bank  with  the 
amount  of  it,,  and  the  Louisville  Bank  cred- 
ited Evans  therewith.  Long  after  August  1, 
1912,  the  Louisville  Bank  obtained  actual 
possession  of  the  note.  No  officer  or  agent  of 
either  bank  except  Miller  had  any  actual 
knowledge  or  notice  of  the  payment  of  the 
note. 

Upon  the  insolvency  of  the  Louisville  Bank 
In  1914,  the  note  was  found  among  its  papers, 
mutilated  by  tearing  and  pasted  together. 

The  learned  Judge  who  tried  the  case  be- 
low was  of  the  opinion  that  the  Louisville 
Bank  was  a  holder  in  due  course,  and  that 
consequently  all  the  defendants  were  liable. 

[1]  We  think  that  upon  the  facts  above 
stated  Miller  and  Evans  are  liable  on  the 
note,  whether  the  banks  or  either  of  them 
was  a  holder  In  due  course  or  not.  They  put 
the  note  Into  the  banks  and  got  the  credit  on 
it  as  their  own  note,  which  it  was,  and  it  is 
good  against  them.  Hlnton  v.  Columbus 
Bank,  9  Port.  (Ala)  463. 

[2]  It  seems  that  the  court  below  thought 
Peltier  to  be  liable  if  the  banks  or  either  of 
them  was  a  holder  in  due  course,  and  that 
both  of  them  were  such,  but  since  the  course 
of  the  note  was,  in  effect,  from  Evans  by 
hand  of  Miller  to  the  Louisville  Bank,  thence 
to  the  Lafayette  Bank,  and  thence  back  to 
the  Louisville  Bank,  the  question  whether 
the  Lafayette  Bank  held  in  due  course  Is  im- 
material. If  the  Louisville  Bank  was  not 
origlnallj  a  holder  In  due  course,  it  could 
not  repurchase  from  such  a  holder  and  thus 
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acquire  his  immunities  (Dollarhide  v.  Hop- 
kins, 72  111.  App.  509;  &  C.  J.  470,  notes); 
consequently,  Peltier  is  liable  if  the  Louis- 
ville Bank  held  in  due  course,  otherwise  not 

[3-S]  If  the  words  "on  or  before"  had  been 
absent  from  the  note,  then  even  though  paid, 
it  might  again  be  issued  by  the  maker  before 
maturity,  and  so,  according  to  high  authori- 
ty, become  again  current,  and,  of  course,  be 
valid  against  him;  also,  If  paid  before  ma- 
turity by  one  of  several  makers  it  might  be 
reissued  and  become  again  current  and  valid 
against  all  the  parties  to  it,  if  held  in  due 
course.  Morley  v.  Culverwell,  7  M.  &  W.  174, 
8  C.  J.  592,  and  cases  cited.  A  note  payable 
on  or  before  a  certain  date,  however,  since  it 
may  be  paid  at  any  time,  matures,  in  a  sense,, 
when  paid  before  the  fixed  date  (First  Nat 
Bank  v.  Park,  87  Colo.  303,  306,  307,  308,  86 
Pac.  106,  and  Berkey  v.  County  Com'rs,  48 
Colo.  104,  116,  110  Pac.  197,  20  Ann.  Cas. 
1109)  and,  if  received,  as  in  this  case,  from  a 
maker  for  his  own  credit  it  would  seem,  by 
reason  of  the  maker's  possession,  to  carry 
with  it  the  same  presumption  of  payment 
which  accompanies  any  overdue  note  in  the 
hands  of  a  maker. 

If  this  is  so,  then  the  Louisville  Bank, 
since  it  took  the  note  from  Evans,  a  maker, 
for  his  credit,  and  from  the  hands  of  Miller, 
another  maker,  must  be  said  to  have  taken 
the  note  after  maturity  with  notice  of  its  ma- 
turity which  would  carry  with  It  notice  of 
payment 

The  general  rule  is  that  possession  by  the 
maker  or  acceptor  after  maturity  gives  rise 
to  a  presumption  of  payment,  but  not  before 
maturity.  In  Morley  v.  Culverwell,  7  M.  & 
W.  p.  181,  it  was  held  that  possession  of  a 
bill  by  the  acceptor  before  maturity  did  not 
raise  such  a  presumption  and  one  might  be  a 
holder  in  due  course  from  him.  Lord  Abing- 
er  said: 

"The  contract  of  the  drawer  and  of  each  in- 
dorser  is  that  the  bill  shall  be  paid  by  the  ac- 
ceptor at  its  maturity— not  before  it  is  due." 

And  the  judges  argued  that  the  contract  of 
the  indorser  was  that  the  bill  should  be  paid  • 
according  to  Its  tenor  and  effect  and  accord- 
ing to  the  law  merchant,  that  a  payment  be- 
fore maturity  would  not  be  according  to 
either  the  law  merchant  or  the  tenor  and  ef- 
fect that  the  purchaser  had  a  right  to  sup- 
pose the  tenor  and  effect  and  the  law  mer- 
chant were  followed,  and  so  had  a  right  to 
suppose  the  bill  In  the  hands  of  the  accepter 
was  not  paid  but  still  current  This  argu- 
ment would  not  stand  if  the  paper  was  pay- 
able "on  or  before,"  because  payment  of  such 
paper  before  the  date  fixed  therein  Is  pay- 
ment according  to  the  tenor  and  effect  and  is 
according  to  the  law  merchant  and  of  fre- 
quent occurrence  under  that  law.  In  such 
case,  the  presumption,  when  the  paper  is  in 
the  hands  of  a  maker,  is  that  it  is  paid,  be- 
cause that  Is  according  to  the  law  merchant 
and  the  tenor  and  effect  of  the  instrument 
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The  reason,  then,  that  supports  the  theory 
that  a  purchaser  from  a  maker  of  an  ordina- 
ry note  may  be  a  holder  in  due  course,  does 
not  apply  to  the  case  of  a  note  payable  "on 
or  before."  In  that  respect  the  latter  more 
resembles  a  demand  note.  See  Bartrum  v. 
Caddy,  1  P.  &  D.  207,  and  Lord  Abinger's  re- 
marks in  Morley  v.  Culverwell,  on  page  178. 

It  was  necessary  to  mercantile  convenience 
and  freedom  that  one  might  purchase  paper 
from  a  maker  or  acceptor  and  hold'  it  in  due 
course,  because  a  large  amount  of  banking 
business  is  constantly  done  in  that  way,  call- 
ed accommodation  indorsement  or  accommo- 
dation making.  The  instrument  is  indorsed 
or  signed  and  returned  to  the  drawer  or  prin- 
cipal for  the  very  purpose  of  currency.  It 
would  seriously  discredit  such  paper  if  banks 
and  other  purchasers  must  guard  against  its 
possible  invalidity  on  account  of  payment  or 
other  satisfaction.  Eckert  v.  Cameron  et  al., 
43  Pa.  120. 

Although  perhaps  it  may  be  said  that  for 
the  same  reason  "on  or  before"  notes  ought 
to  have  the  same  sanction,  yet  we  cannot  see 
that  any  ground  exists  therefor.  Such  a 
note,  in  the  bands  of  a  maker,  is  there,  ac- 
cording to  the  law  merchant  and  according  to 
its  tenor  and  effect,  paid;  and  the  only 
ground  for  supposing  that  it  is  not  paid,  viz., 
that  payment  would  be  not  according  to  the 
law  merchant  nor  according  to  the  contract 
is  absent.  This,  in  effect,  was  the  view  of  the 
court  in  Stevens  v.  Hannan,  86  Mich.  305,  48 
N.  W.  951,  24  Am.  St.  Rep.  125,  on  rehearing 
88  Mich.  13,  40  N.  W.  874. 

That  is  the  only  case  directly  in  point  that 
has  been  cited  (First  Nat'l  Bank  v.  Harris,  7 
Wash.  139,  34  Pac.  466,  is  not  so,  though  it  is 
corroborative).  But  the  reasoning  seems  con- 
vincing, and  no  case  directly  to  the  contrary 
has  been  called  to  our  attention. 

Our  conclusion  is  that  the  Louisville  Bank 
was  not  a  holder  in  due  course,  and  so  the 
Judgment  against  Peltier  is  erroneous. 

The  judgment  should  be  affirmed  as  to  Mil- 
ler and  Evans,  and  reversed  as  to  Peltier, 
with  directions  to  enter  Judgment  in  his 
favor. 


WEIR  v.  CAMPBELL.  (No.  9730.) 
(Supreme  Court  of  Colorado.    Jan.  5,  1920.) 
1„  Appeal  and  errob  ej=»C82— No  review  of 

ACTION  ON  MOTION  TO  STRIKE  ANSWER  IN 
ABSENCE  OF  EXCEPTIONS  OR  RECORD  PRE- 
SERVING AFFIDAVITS  ON  MOTION. 

In  the  absence  of  bill  of  exceptions  on  file 
in  the  Supreme  Court,  and  any  agreed  record 
preserving  the  evidence  by  affidavit  on  which 
the  trial  court  acted  in  sustaining  plaintiff's 
motion  to  strike  defendant's  answer  from  the 
files  as  a  sham  pleading,  the  propriety  of  such 
action  is  not  reviewable  on  error. 


2.  Appeal  and  error  «=»548(1)— Evidence 
not  part  of  record  and  not  reviewable 
unless  shown  by  exceptions. 

It  is  the  general  rule  that  evidence  intro- 
duced on  a  trial  is  not  a  part  of  the  record, 
and  will  not  be  considered  on  writ  of  error  un- 
less embodied  in  a  bill  of  exceptions. 

3.  Pleading  <g=>360(5) — Rendition  of  judg- 
ment in  absence  of  formal  motion  after 
striking  of  answer. 

Where  defendant,  after  his  answer  was 
stricken  oat  on  plaintiff's  motion  as  a  sham,  did 
not  ask  leave  and  in  no  manner  attempted  to 
amend,  file  a  new  answer,  or  otherwise  plead 
over,  the  trial  court  properly  rendered  judg- 
ment for  plaintiff  on  her  verified  complaint  in 
unlawful  detainer,  though  there  was  no  formal 
motion  interposed  by  her  for  judgment  on  the 
pleadings. 

Error  to  District  Court,  City  and  County 
of  Denver;  Charles  C.  Butler,  Judge. 

Action  by  Margaret  Patterson  Campbell 
against  Gilbert  R.  Weir.  To  review  judg- 
ment for  plaintiff,  defendant  brings  error 
and  applies  for  supersedeas.  Application  de- 
nied, and  judgment  affirmed. 

James  P.  Wilson  and  Andrew  Whitehead, 
both  of  Denver,  for  plaintiff  in  error. 

Clarence  M.  Hawkins  and  Horace  N.  Hawk- 
ins, both  of  Denver,  for  defendant  in  error. 

ALLEN,  J.  This  is  an  action  in  unlawful 
detainer,  instituted  in  a  Justice  court  In  the 
city  and  county  of  Denver,  and  transferred 
to  the  district  court,  where,  on  August  29, 
1919,  the  plaintiff's  complaint  and  the  de- 
fendant's answer  were  lodged  and  filed. 
On  October  31,  1919,  the  plaintiff  filed  a  mo- 
tion to  strike  the  defendant's  answer  from 
the  files,  upon  the  ground  that  such  answer 
is  a  sham  pleading.  On  November  17,  1919, 
upon  a  hearing,  this  motion  was  sustained 
by  the  trial  court,  whereupon  a  judgment 
was  rendered  in  favor  of  the  plaintiff.  The 
defendant  has  sued  out  a  writ  of  error,  and 
the  cause  is  before  us  upon  his  application 
for  a  supersedeas. 

[1,  2]  It  is  first  contended  by  the  plaintiff 
in  error,  defendant  below,  that  the  court 
erred  in  sustaining  the  motion  to  strike. 
This  is  a  matter  which  Is  not  properly  re- 
viewable by  this  court  in  this  case  for  the 
reason  that  there  is  no  bill  of  exceptions  on 
file  here,  nor  any  agreed  record  on  error, 
preserving  the  evidence  upon  which  the  trial 
court  acted  in  sustaining  the  motion,  which, 
it  is  admitted  on  either  side,  was  heard  and 
determined  upon  affidavits.  In  this  connec- 
tion, the  defendant  In  his  reply  brief  asserts 
that  "there  .was  no  trial,"  and  apparently 
concedes  the  existence  of  the  general  rule 
that  evidence  Introduced  on  a  trial  Is  not  a 
part  of  the  record,  and  will  not  be  considered 
upon  a  writ  of  error,  unless  embodied  In  a 
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bill  of  exceptions.  The  defendant  does  not 
concede  that  the  rule  Is  applicable  here,  but 
we  find  no  reason  why  it  should  not  be.  The 
trial  was  of  a  motion,  Instead  of  upon  the 
merits  of  the  controversy,  but  the  rule  above 
mentioned  is  nevertheless  still  applicable. 
In  4  C.  J.  140,  {  1750,  it  is  said  that— 

"Affidavits  and  other  evidence  on  the  hearing 
of  a  motion  must  be  brought  into  the  record 
by  bill  of  exceptions  •  •  •  to  obtain  a  re- 
view of  the  court's  rulings." 

This  rule  has  been  applied  by  this  court 
where  the  motion  heard  was  one  for  a  change 
of  venue.  We  refer  to  the  case  of  Servant 
v.  McCampbell,  46  Colo.  290,  104  Pac.  894, 
where,  as  In  the  Instant  case,  the  affidavits 
relating  to  the-  motion  were  copied  into  the 
record,  but  not  Incorporated  into  a  bill  of 
exceptions.  In  complete  harmony  with  the 
text  above  quoted  from  Corpus  Juris  is  also 
the  case  of  Phoenix  Indemnity  Co.  v.  Greger, 
39  Colo.  193,  88  Pac.  1086.  The  trial  court's 
action  in  sustaining  the  plaintiff's  motion  to 
strike  will  therefore  not  be  reviewed. 

[3]  It  Is  farther  contended  by  the  plaintiff 
In  error  that  it  was  error  for  the  court  to 
render  a  Judgment  In  favor  of  the  plaintiff 
upon  the  striking  of  the  defendant's  answer. 
The  defendant,  after  his  answer  was  strict- 
en  out  as  sham,  did  not  ask  leave  or  In  any 
manner  attempt  to  amend,  file  a  new  an- 
swer, or  otherwise  plead  over.  The  court 
therefore  properly  rendered  judgment  for 
plaintiff,  upon  her  verified  complaint,  even 
though  there  was  no  formal  motion  Inter- 
posed by  plaintiff  for  a  judgment  upon  the 
pleadings. 

The  application  for  a  supersedeas  is  de- 
nied, and  the  judgment  Is  affirmed. 
Affirmed. 

GARRIGUES,  O.  X,  and  BAILEY,  J., 
concur. 


SITTERLEB  v.  PEOPLE.  (No.  9586.) 
(Supreme  Court  of  Colorado.  Jan.  5, 1920.) 

1.  Receiving  stolen  goods  «=»9(1)— Recent 
possession  afteb  theft  a  juby  question. 

In  a  prosecution  for  receiving  stolen  goods, 
discovered  in  defendant's  place  of  business  about 
six  weeks  after  the  theft,  whether  such  time 
could  be  considered  "recent"  held  a  question  for 
■the  jury. 

2.  Receiving  stolen  goods  «=»8(1)— Bubden 
to  pbove  discovebt  of  pbopebty  in  ex- 
clusive possession  of  defendant. 

In  a  prosecution  for  receiving  stolen  anto- 
imobile  tire  and  drill  found  in  one  of  defendant's 
places  of  business  as  paper  hanger  and  automo- 
bile painter,  in  which  he  employed  from  three 
to  six  men,  burden  to  prove  stolen  goods  were 
found  in  defendant's  exclusive  possession,  to  sup- 
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port  an  inference  of  his  guilty  knowledge,  was 
on  the  prosecution. 

S.  Receiving  stolen  goods  <S=»8(4)— Posses- 
sion NOT  80  EXCLUSIVE  AS  TO  JUSTIFY.  PBE- 
STJMPTION  OF  GUILTY  KNOWLEDGE. 

Stolen  automobile  tire  and  drill,  found  in 
one  of  defendant's  places  of  business,  as  a  paper 
hanger  and  automobile  painter,  at  which  he  em- 
ployed from  three  to  six  men,  held  not  discover- 
ed in  such  exclusive  possession  of  defendant  as 
to  justify  presumption  of  his  guilty  knowledge. 

En  Banc. 

Error  to  District  Court,  City  and  County 
of  Denver ;  Francis  B.  Bouck,  Judge. 

Charles  C.  Sitterlee  was  convicted  of  re- 
ceiving stolen  goods,  and  he  brings  error. 
Reversed. 

Plaintiff  in  error  (hereinafter  designated 
as  defendant)  was  tried  April  3,  1919,  upon 
an  Information  charging  him  with  receiving 
stolen  goods.  At  the  conclusion  of  the  peo- 
ple's case  defendant  moved  for  a  directed 
verdict,  which  motion  was  overruled,  and 
on  the  same  day  the  jury-  returned  him 
guilty,  finding  the  value  of  the  property  (an 
automobile  tire  and  drill)  to  be  $25.  Mo- 
tions for  a  new  trial  and  in  arrest  of  Judg- 
ment were  overruled,  and  defendant  sen- 
tenced to  the  penitentiary  for  not  less  than 
one  nor  more  than  three  years. 

Dana,  Blount  &  Silverstein,  of  Denver,  for 
plaintiff  in  error. 

Victor  E.  Keyes,  Atty.  Gen.,  and  Charles 
H.  Sherrick,  Asst.  Atty.  Gen.,  for  the  People. 

BURKE,  J.  Defendant  was  engaged  in  the 
business  of  paper  hanging  and  painting  auto- 
mobiles. He  maintained  two  places  of  busi- 
ness In  the  city  of  Denver.  That  the  prop- 
erty in  question  was  stolen,  that  it  was  found 
In  one  of  defendant's  places  of  business,  that 
the  discovery  thereof  was  due  to  a  search 
made  of  the  premises  by  officials  attempting 
to  locate,  and  who  there  found,  morphine, 
and  that  defendant  was  a  user  of  that  drug 
are  all  undisputed.  There  was  no  evidence 
tending  to  prove  that  defendant  stole  the 
property  or  received  it  knowing  it  to  have 
been  stolen.  His  conviction,  if  sustained, 
must  rest  upon  proof  of  the  discovery  of  the 
stolen  property  In  his  exclusive  possession, 
recently  after  the  theft,  and  the  legal  pre- 
sumption arising  therefrom.  * 

[1]  The  property  was  discovered  In  his 
place  of  business  about  six  weeks  after  it 
was  stolen.  Whether  this  could  be  consid- 
ered "recent"  was,  nnder  the  circumstances, 
a  question  far  the  jury,  and  was  properly 
submitted  to  them.  State  v.  Mlnnick,  54 
Or.  86,  102  Psc.  605. 

[2, 1]  The  only  other  question  for  our  con- 
sideration is  whether  this  property  was 
found  in  such  exclusive  possession  of  defend- 
ant as  to  Justify  the  presumption  of  guilty 
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knowledge.  Defendant  owned  three  auto- 
mobiles, and  employed  from  three  to  six  men. 
He  was  sometimes  at  one  place  of  business, 
sometimes  at  the  other.  His  employes  had 
free  access  to  both.  At  the  place  where  the 
property  was  found  were  IS  automobile 
tires.  A  few  were  In'  a  box;  others  were 
scattered  about  the  place.  Whether  the  tire 
In  question  was  In  the  box  Is  not  disclosed 
by  the  evidence.  All  the  tires,  except  two, 
were  later  returned  to  defendant  as  his  prop- 
erty. The  drill  was  found  lying  with  other 
implements  In  an  open  tool  box.  There  is  no 
evidence  of  any  kind  in  the  record  even  sug- 
gesting that  defendant  had  actual  knowledge 
of  the  fact  that  the  tire  and  drill  in  question 
were  in  his  place  of  ' business.  As  a  witness 
in  his  own  behalf,  he  testified  that  he  had 
no  such  knowledge  as  to  the  tire.  He  could 
not  say  he  had  ever  seen  the  drill  there, 
but  stated  that  it  was  presumably  the  prop- 
erty of  an  employe1  named  "Erlckson,  who 
left  a  few  days  before  defendant  was  arrest- 
ed. Another  witness  for  defendant  testified 
that  both  tire  .and  drill  bad  been  brought  to 
the  premises  by  Erickson.  The  law  appli- 
cable to  such  a  state  of  facts,  as  laid  down 
by  Greenleaf  on  Evidence,  has  been  approved 
by  this  court: 

"But  to  raise  the  presumption  of  guilt  from 
the  possession  of  the  fruits  of  the  instruments 
of  crime  by  the  prisoner,  it  is  necessary  that 
they  be  found  in  his  exclusive  possession.  A  con- 
structive possession,  like  constructive  notice 
or  knowledge,  though  sufficient  to  create  a  civil 
liability,  is  not  sufficient  to  hold  the  party  re- 
sponsible to  a  criminal  charge.  He  can  only  be 


required  to  account  for  the  possession  of  things 
which  he  actually  and  knowingly  possessed;  as, 
for  example,  where  they  are  found  upon  his 
person,  or  in  his  private  apartment,  or  in  a 
place  of  which  he  kept  the  key.  If  they  arc 
found  upon  premises  owned  or  occupied  as  well 
by  others  as  himself,  or  in  a  place  to  which 
others  have  equal  facility  and  right  of  access, 
there  seems  no  good  reason  why  he,  rather  than 
they,  should  be  charged  upon  this  evidence 
alone."  Van  Straaten  v.  'People,  26  Colo.  184, 
66  Pac  905. 

It  cannot  be  doubted  that  the  business  of 
the  defendant,  his  method  of  conducting  it. 
his  use  of  drugs,  the  finding  of  the  stolen 
property  in  his  place  of  business,  and  the 
disappearance  of  his  employe,  Erickson,  com- 
bined to  weave  about  him  a  net  of  suspicion 
from  which  it  is  not  surprising  he  was  un- 
able to  extricate  himself  when  the  case  was 
once  submitted  to  a  jury.  But  the  essential 
element  of  guilt— defendant's  knowledge 
that  the  property  was  stolen  at  the  time  he 
received  it— could  only  have  been  determined 
by  the  jury  by  the  application  of  the  legal 
presumption  of  knowledge,  which  they  were 
entitled  to  indulge  by  reason  of  the  finding 
of  the  stolen  property  in  defendant's  exclu- 
sive possession.  The  burden  of  proving  such 
exclusive  possession  was  on  the  people.  No 
evidence  thereof  was  offered.  All  the  evi- 
dence on  that  subject  to  be  found  in  this 
record  is  to  the  contrary.  We  cannot  sustain 
a  conviction  under  such  circumstances.  The 
trial  court  should  have  granted  defendant's 
motion  for  a  directed  verdict  The  judg- 
ment is  accordingly  reversed. 
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COBB  v.  INTERNATIONAL  STATE  BANK. 
(No.  9717.) 

(Supreme  Court  of  Colorado.   Dec.  1,  1919. 
Rehearing  Denied  Jan.  5,  1920.) 


1.  Chattel  mortgages  <8=>95  —  Saving 
clause  in  repealing  statute  not  pbeserv- 
ing  statutory  dutt  to  file  annual 
statement. 

The  saving  clause  of  Laws  1917,  p.  120,  re- 
pealing Rev.  St.  1908,  §  515,  as  well  as  the 
rest  of  the  Chattel  Mortgage  Act,  merely  pre- 
serves the  validity  of  existing  mortgagee,  and 
neither  expressly  nor  by  implication  preserves 
the  duty  of  the  mortgagee  to  file  sworn  state- 
ments "annually"  as  provided  in  section  515. 

2.  Chattel  mortgages  «=>05— Amendatory 
act  as  to  refiling  os  renewing,  applica- 
ble to  existing  mobtgage. 

An  amendatory  act,  altering  the  period  with- 
in which  a  chattel  mortgage  must  be  rented  or 
renewed,  is  applicable  to  existing  mortgages. 

3.  Constitutional  law  <e=»149,  190  —  Re- 
pealing STATUTE  NOT  RETROSPECTIVE  AND 
DOES  NOT  IMPAIR  OBLIGATION  OF  CONTRACTS. 

Laws  1917,  p.  126  (repealing  Rev.  St  1908, 
8  515),  when  construed  as  applicable,  so  far  as 
preservation  of  validity  is  concerned,  to  chat- 
tel mortgages  existing  or  recorded  at  the  time 
of  its  enactment,  as  well  as  those  executed  aft- 
erwards, is  not  in  violation  of  Const,  art.  2,  $ 
11,  providing  that  no  law  impairing  obligation 
of  contracts  or  retrospective  in  its  operation 
shall  be  passed. 

4.  Chattel  mortgages  ®=»95  —  Mortgage 
not  in  default  fob  failure  to  file  state- 
ment as  to  debt. 

Where  under  Rev.  St.  1908,  8  515,  plaintiff 
mortgagee  was  not  required  to  file  any  sworn 
statement  as  to  amount  unpaid  until  in  1918, 
and  in  1917  Laws  1917,  p.  127,  |  7,  went  into 
effect,  superseding  section  515,  plaintiff  was 
not  in  default  when  section  7  went  into  effect, 
and  no  penalty  had  been  incurred  within  Rev. 
St.  1908,  §  6298,  as  to  repeal  not  extinguishing 
penalty,  "which  shall  have  been  incurred  under 
such  statute,"  so  that  section  6298  did  not  have 
the  effect  of  preserving  plaintiff's  duty,  under 
Rev.  St.  1908,  I  515,  to  file  annual  statement 

5.  Appeal  and  ebbob  <8=>910— Presumption 
that  mortgagee  was  rightfully  in  pos- 
session as  against  intervening  creditor. 

Where  no  attempt  is  made  by  intervener  to 
show  that  plaintiff  appellant  did  not  rightfully 
take  possession  of  the  property,  it  must  be  as- 
sumed, as  against  intervener,  that  plaintiff  as 
mortgagee  was  rightfully  in  possession  after  he 
took  possession. 

6.  Chattel  mortgages  «=>156— Mortgagee 
in  possession  need  not  file  statement  to 
preserve  lien. 

After  mortgagee  rightfully  took  possession 
it  was  not  necessary  for  him  to  file  such  state- 
ment as  is  required  to  preserve  the  validity  of 
an  existing  mortgage,  or  such  statement  as  may 
be  necessary  to  secure  renewal  of  an  expiring 
mortgage. 

Department  3.  . 

krror  to  District  Court,  Las  Animas  Coun- 
ty: A.  P.  Hollenbeck,  Judge. 


INTERNATIONAL  STATE  BANK  R29 
US«  P.) 

Action  by  Earl  Cobb  against  the  Black 
Diamond  Niggerhead  Coal  Mining  Company, 
In  which  the  International  State  Bank  In- 
tervened. Judgment  in  favor  of  intervener, 
and  plaintiff  brings  error.  Reversed,  with 
directions. 

James  McKeough,  Henry  Hunter,  and 
Frank  C.  West,  all  of  Trinidad,  for  plaintiff 
in  error. 

A.  W.  McHendrle,  of  Trinidad,  for  defend- 
ant In  error. 


ALLEN,  J.  On  May  17,  1917,  the  Black 
Diamond  Niggerhead  Coal  Mining  Company 
executed  and  delivered  to  Earl  Cobb  two 
promissory  notes,  each  In  the  sum  of  $12,500, 
with  interest,  the  first  due  in  one  year,  and 
the  second  maturing  in  two  years.  To  secure 
the  payment  of  the  notes,  the  mining  com- 
pany, on  the  same  day,  executed  and  deliv- 
ered to  Cobb  a  chattel  mortgage  upon  certain 
mining  machinery  and  equipment.  The  chat- 
tel mortgage  was  duly  filed  for  record  by  the 
mortgagee,  and  recorded  In  the  office  of  the 
county  clerk  and  recorder  of  Las  Animas 
county  on  May  23,  1917. 

On  March  7,  1919,  Earl  Cobb,  the  above- 
named  mortgagee,  and  hereinafter  referred 
to  as  the  plaintiff,  brought  an  action  In 
replevin  against  the  mortgagor  mining  com- 
pany, and  by  means  of  a  writ  of  replevin  ob- 
tained possession  of  .the1  property  covered  by 
the  chattel  mdrtgage  In  question.  In  the 
complaint  the  plaintiff  alleges  that  he  is  still 
the  owner  and  holder  of  the  promissory 
notes;  that  the  defendant  mining  company 
failed  to  pay  the  principal  of  the  note  that 
became  due  May  19, 1918,  or  the  Interest  due 
on  either  note;  and  that  the  defendant  re- 
fuses to  deliver  possession  of  the  property 
under  the  terms  of  the  chattel  mortgage. 

On  August  27, 1919,  the  International  State 
Bank  filed  in  this  action  its  petition  in  in- 
tervention. The  petition  admits  the  execu- 
tion, delivery,  and  recording  of  the  chattel 
mortgage,  the  time  thereof,  and  the  parties 
to  the  same,  as  above  stated,  and  as  alleged 
in  plaintiff's  complaint  The  petition  in  in- 
tervention further  alleges  that  on  August  27, 
1919,  the  intervener  recovered  a  judgment  ha 
the  district  court  of  Las  Animas  county, 
against  the  defendant  mining  company,  in 
the  sum  of  $7,863.30,  and  that  on  this  Judg- 
ment a  writ  of  execution  was  issued,  and  a 
levy  made  upon  the  property,  hereinbefore 
mentioned,  as  the  property  of  the  defendant 
The  foregoing  and  other  allegations  are  set 
forth  in  the  petition  for  the  purpose  of 
showing,  or  attempting  to  show,  that  the 
intervener,  as  a  Judgment  creditor,  has  a  lien 
upon  the  property  described  in  the  chattel 
mortgage,  which  is  prior  and  superior  to  the 
lien  of  the  plaintiff,  the  mortgagee  of  such 
property. 
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The  plaintiff  filed  a  demurrer  to  the  peti- 
tion In  intervention.  Thereafter,  and  on  Oc- 
tober 14,  1919,  the  demurrer  was  overruled. 
The  plaintiff  elected  to  stand  upon  the  de- 
murrer, and  judgment  was  entered  in  favor 
of  the  intervener.  To  review  this  judgment, 
and  particularly  the  court's  ruling  on  the 
demurrer,  the  plaintiff  brings  the  cause  here 
for  review. 

The  controversy,  at  present,  is  solely  be- 
tween the  plaintiff,  as  mortgagee  of  chattels, 
and  the  intervener,  as  judgment  creditor. 
The  ultimate  question  to  be  determined  is 
whether  or  not,  under  the  allegations  of  the 
petition  in  intervention,  the  intervener's  lien, 
upon  the  property  covered  by  the  chattel 
mortgage,  Is  prior  and  superior  to  the  lien 
of  the  plaintiff. 

The  petition,  in  addition  to  what  has  al- 
ready been  stated,  contains  allegations  to  the 
effect  that  the  plaintiff  had  not,  at  any  time 
since  the  recording  of  his  chattel  mortgage, 
filed  for  record  or  caused  to  be  recorded  any 
sworn  statement  regarding  the  condition  of 
the  mortgage  debt  These  allegations  give 
rise  to  the  controversy,  and  are  set  forth  in 
the  petition  by  the  intervener  in  reliance  up- 
on the  Chattel  Mortgage  Act  as  found  in 
chapter  23,  R.  S.  1908,  and  particularly  sec- 
tion 515  thereof,  which,  so  far  as  material 
here,  reads  as  follows: 

"Any  mortgage  of  personal  property  so  certi- 
fied, shall  be  admitted  to  record  by  the  recorder 
of  the  county  wherein  the  property  mortgaged, 
or  the  greater  part  thereof,  shall  be  situated,  and 
shall  thereupon,  if  bona  fide,  be  good  and  valid 
from  the  time  it  is  so  recorded  until  the  ma- 
turity of  the  last  installment  of  th«  mortgage 
indebtedness;  •  »  •  Provided,  •  •  • 
that  if  such  mortgage  be  given  to  secure  a  sum 
greater  than  twenty-five  hundred  (2,500)  dol- 
lars, there  shall  be  recorded  annually  on  the 
records  of  the  county  wherein  such  mortgage 
shall  have  been  recorded,  a  sworn  statement  of 
the  mortgagee,  •  •  *  showing: 

"First— That  said  mortgage  was  given  in  good 
faith  to  secure  the  payment  of  the  sum  of  money 
mentioned  therein. 

"Second — That  said  sum  of  money  is  still  un- 
paid; or  if  a  portion  thereof  shall  have  been 
paid,  then  how  much  thereof,  if  any,  remains 
unpaid." 

The  contention  of  the  plaintiff  In  error, 
plaintiff  below,  is  that  the  statute  above 
quoted  is  not  applicable  to  the  plaintiffs 
mortgage,  or  to  the  necessity  of  filing  a 
sworn  statement  in  order  to  preserve  the 
validity  of  the  chattel  mortgage  as  against 
third  persons,  but  that  the  statute  which  is 
applicable  to,  and  .governs,  the  foregoing 
matters  is  the  Chattel  Mortgage  Act  of  1917, 
being  chapter  43,  Session  Laws  1917.  Sec- 
tion 7  of  the  act  of  1917  is  practically  the 
same,  as  regarding  the  sworn  statement  re- 
quired, as  section  515,  It.  S.  1908,  except  as 
to  the  time  when  the  first  annual  sworn 
statement  shall  be  filed.  The  language  of 
section  7  in  this  respect  is  as  follows: 


"There  shall  be  filed  annually,  beginning  with 
the  third  anniversary  of  the  filing  or  recording 
of  such  mortgage,  in  the  office  of  said  clerk  and 
recorder,  a  sworn  statement  of  the  mortgagee, 
or  one  of  the  mortgagees  if  there  be  more  than 
one,  or  by  the  assignee  of  such  mortgage,  show- 
ing: 

"First.  That  said  mortgage  was  given  in  good 
faith  to  secure  the  payment  of  the  sum  of  money 
mentioned  therein; 

"Second.  That  said  sum  of  money  is  still  un- 
paid; or  if  a  part  has  been  paid,  how  much 
thereof  remains  unpaid." 

If  the  act  of  1917  is  controlling  In  the  In- 
stant case,  the  plaintiff  was  never  iu  default 
for  failure  to  file  an  annual  sworn  statement, 
because  under  this  statute  such  statement 
would  not  be  required  or  due  until  May  23, 
1920,  the  third  anniversary  of  the  recording 
of  the  chattel  mortgage.  It  is  conceded  that 
if  the  act  of  1917  is  applicable,  the  demurrer 
should  have  been  sustained. 

The  act  of  1917  expressly  repeals  section 
515,  R.  S.  1908,  as  well  as  the  rest  of  the 
Chattel  Mortgage  Act  as  found  in  chapter 
23,  R.  S.  1908.  The  repealing  section  con- 
tains the  following  saving  clause: 

"But  nothing  in  this  act  contained  shall  modi- 
fy or  impair  the  effect  or  validity  of  any  chat- 
tel mortgage,  or  the  lien  thereof,  filed  or  record- 
ed, pursuant  to  law,  prior  to  the  time  when  this 
act  becomes  effective." 

[1]  This  saving  clause  merely  preserves  the 
validity  of  existing  mortgages,  but  neither 
expressly  nor  by  implication  preserves  the 
duty  of  a  mortgagee  to  file  sworn  statements 
"annually,"  as  provided  in  the  act  repealed. 
The  effect  of  the  repealing  section  was  to 
relieve  the  plaintiff  from  the  necessity  of 
following  the  provisions  of  the  former  stat- 
ute, in  the  matter  of  filing  annual  sworn 
statements.  11  C.  J.  543,  8  233 ;  Ransom  v. 
Schmela,  13  Neb.  73,  12  N.  W.  926. 

[2]  It  is  not  disputed  that  the  plaintiff's 
chattel  mortgage  was  valid  at  the  time  the 
act  of  1917  went  into  effect,  which  was  July 
5,  1917,  and  long  prior  to  the  time  when  the 
intervener  became  a  Judgment  creditor-  of 
the  mortgagor.  To  preserve  the  validity  of 
his  mortgage,  after  July  5,  1917,  the  plaintiff 
was  bound  to  follow  the  provisions  of  the 
new  act,  and  not  the  former  statute.  The 
act  of  1917,  as  to  the  necessity  of  recording 
the  sworn  statement,  is  applicable  to  chattel 
mortgages  existing  or  recorded  at  the  time 
of  its  enactment,  as  well  as  those  executed 
afterwards.  An  amendatory  act,  altering  the 
period  within  which  a  chattel  mortgage  must 
be  reflled  or  renewed,  is  applicable  to  exist- 
ing mortgages.   11  C.  J.  544,  g  233. 

[3]  The  act  of  1917,  thus  construed,  Is  not 
in  violation  of  section  11,  article  2,  of  our 
Constitution,  which  provides  that — 

No  "law  impairing  the  obligation  of  contracts 
or  retrospective  in  its  operation,  •  *  *  shall 
be  passed  by  the  General  Assembly."  Stevenson 
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Brewing  Co.  v.  Eastern  Brewing  Co.,  22  App. 
I>iv.  523,  48  N.  X.  Supp.  89 ;  Harvey  v.  Ciocco, 
82  Ohio  Cir.  Ct  R.  379;  Aultman  &  Taylor 
Machinery  Co.  t.  Fish,  120  111.  App.  314. 

Each  of  the  cases  above  cited  involved 
renewal  or  refiling  provisions  of  a  chattel 
mortgage  statute.  Our  Court  of  Appeals  in 
Ellison  v.  Tuckerman,  24  Colo.  App.  322,  134 
Pac.  163,  in  referring  to  a  section  of  the 
Chattel  Mortgage  Act  (section  520,  B.  S. 
1908)  relating  to  the  extension  of  chattel 
mortgages,  said: 

"It  is  purely  a  remedial  statute  amendatory 
of  an  act  theretofore  existing,  and  applied  to 
mortgages  in  force  at  the  time  it  became  effec- 
tive as  well  as  to  those  subsequently  executed, 
and  is  not  obnoxious  to  the  constitutional  in- 
hibition against  retrospective  legislation." 


[4]  The  intervener  relies  upon  the  general 
saving  statute  (section  6298,  B.  S.  1908), 
which  provides  that: 

"The  repeal,  revision,  amendment  or  consoli- 
dation of  any  statute  or  part  of  a  statute  or 
section  or  part  of  a  section  of  any  statute  shall 
not  have  the  effect  to  release,  extinguish,  alter, 
modify  or  change  in  whole  or  in  part  any  pen- 
alty, forfeiture  or  liability,  civil  or  criminal, 
which  shall  have  been  incurred  under  such  stat- 
ute. *  * 

'  Under  that  statute,  the  penalty,  forfeiture, 
or  liability  which  is  saved  as  one  not  merely 
Incurred  according  to  the  terms  of  the  re- 
pealed statute,  but  must  be  one  incurred 
prior  to  the  time  the  repealing  act  takes  ef- 
fect. 86  Cyc  1234.  Assuming,  without  de- 
ciding or  conceding,  that  the  duty  of  a  mort- 
gagee to  file  a  sworn  statement  can  ever  sub- 
ject him  to  a  penalty,  forfeiture,  or  liability 
within  the  meaning  of  the  statute,  such 
penalty,  forfeiture,  or  liability  would  not 
be  incurred  unless  the  mortgagee  was  in 
default  for  failure  to  perform  that  duty,  and 
therefore  could  not  be  incurred  until  the 
time  should  arrive  when  it  becomes  neces- 
sary for  him  to  file  the  sworn  statement 
Under  the  repealed  statute,  the  plaintiff  was 
not  required  to  file  any  sworn  statement  un- 
til a  year  after  the  execution  or  recording 
of  the  chattel  mortgage,  or  until  some  time 
in  May,  1918.  Long  before  that  time  arriv- 
ed, and  on  July  5,  1917,  the  act  of  1917  went 
into  effect,  superseding  the  former  statute. 
On  July  5,  1917,  only  41  days  had  elapsed 
since  the  recording  of  the  mortgage.  The 
plaintiff  had  never  been  in  default,  there- 
fore, for  failure  to  file  the  sworn  statement, 
and  consequently  no  penalty,  forfeiture,  or 
liability  had  been  incurred,  If  it  ever  could 
be  incurred,  at  the  time  the  former  statute 
was  repealed. 

The  petition  in  intervention  goes  no  fur- 
ther than  to  challenge,  solely  on  the  grounds 
hereinbefore  discussed,  the  validity  of  the 
plaintiff's  chattel  mortgage,  as  against  the 
intervener,  at  the  time  the  plaintiff  took 


COBB  v.  AIELLO  531 

(186  P.) 

possession  of  the  property,  which  was  -March 
7, 1919.  For  the  reasons  stated  in  this  opin- 
ion, the  grounds  relied  on  are  not  tenable, 
and  the  petition  therefore  fails  to  show  that 
intervener's  lien  upon  the  property  Is  prior 
to,  or  entitled  to  priority  over,  the  plaintiff's 
chattel  mortgage  lien. 
'  [S,  <]  No  attempt  is  made  by  the  inter- 
vener to  show  that  the  plaintiff  did  not  right- 
fully take  possession  of  the  property  on 
March  7,  1919,  if  at  that  time  his  mortgage 
was  valid  against  all  third  persons.  It  must 
therefore  be  assumed,  as  against  the  inter- 
vener, that  the  plaintiff,  as  mortgagee,  was 
rightly  in  possession  on  and  after  March  7, 
1919.  Having  taken  such  possession,  it  was 
not  necessary  thereafter  for  the  plaintiff 
either  to  file  such  a  statement  as  is  required 
to  preserve  the  validity  of  an  existing  mort- 
gage, or  such  a  statement  as  may  be  neces- 
sary to  secure  the  renewal  of  an  expiring 
mortgage.    11  C.  J.  544,  {  234. 

The  Judgment  is  reversed,  with  directions 
to  sustain  the  plaintiff's  demurrer  to  the  in- 
tervener's petition,  and  to  dismiss  the  inter- 
vention. 
Reversed. 


GARRIGUES,  C.  J.  and  BAILEY,  J.,  con- 
cur. 


COBB  v.  AIELLO  et  al   (No.  9716.) 

(Supreme  Court  of  Colorado.   Dec.  1,  1919. 
Rehearing  Denied  Jan.  5,  1920.) 

Department  3. 

Error  to  District  Court,  Las  Animas  County ; 
A.  F.  Hollenbeck,  Judge. 

Action  by  Earl  Cobb  against  the  Black  Dia- 
mond Niggerhcad  Coal  Mining  Company,  in 
which  John  Aiello  and  another,  copartners  do- 
ing business  under  the  firm  name  of  the  Aiello 
Mercantile  Company,  intervened.  Judgment  for 
interveners,  and  plaintiff  brings  error.  Revers- 
ed, with  directions. 

James  McKeough,  Henry  Hunter,  and  Frank 
C.  West,  all  of  Trinidad,  for  plaintiff  in  error. 

A.  W.  McHendrie,  of  Trinidad,  for  defendants 
in  error. 

ALLEN,  J.  The  defendants  in  error  are  in- 
terveners in  a  certain  action  in  replevin  wherein 
the  plaintiff  in  error  is  plaintiff.  In  that  action 
the  plaintiff  secured,  by  a  writ  of  replevin,  the 
possession  of  certain  personal  property,  claim- 
ing a  lien  thereon  by  virtue  of  a  chattel  mort- 
gage, recorded  May  23,  1917.  After  the  insti- 
tution of  the  action,  the  defendants  in  error 
filed  a  petition  in  intervention,  to  which  the 
plaintiff  interposed  a  demurrer.  The  court  over- 
ruled the  demurrer,  and,  the  plaintiff  electing 
to  stand  thereon,  a  judgment  was  rendered  in 
favor  of  the  interveners.  The  plaintiff  brings 
the  cause  here  for  review. 

The  petition  shows  that  the  interveners  are 
judgment  creditors  of  the  defendant  in  the  ac- 
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tion  in  replevin,  having  obtained  their  judgment 
on  September  2,  1019,  the  same  day  on  which 
the  petition  was  filed.  The  defendants  in  error 
base  their  right  to  intervention,  and  claim  a 
prior  lien  upon  the  property  in  question,  upon 
the  theory  that  the  plaintiffs  chattel  mortgage 
was  not  valid,  as  against  them,  because  no 
sworn  statement  had  ever  been  filed  by  the 
plaintiff  mortgagee  pursuant  to  the  provisions  of 
section  615,  R.  S.  1908,"  a  statute  which  has 
been  repealed,  but  which  was  in  effect  at  the 
time  the  chattel  mortgage  was  recorded. 

In  this  case  the  petition  in  intervention  was 
filed  in  the  same  action  in  replevin,  and  was  in- 
terposed on  -the  same  grounds,  alleging  substan- 
tially the  same  facts,  as  the  petition  mentioned 
in  the  opinion  of  this  court  in  the  case  of  Cobb 
v.  International  State  Bank,  186  Pac.  529.  No. 
9717.  The  questions  presented  for  our  deter- 
mination, and  the  contentions  of  the  respective 
parties,  are  the  same  in  each  case. 

For  reasons  stated  in  the  opinion  in  case  No. 
9717,  the  trial  court  erred  in  overruling  the  de- 
murrer. The  judgment  is  therefore  reversed, 
with  diections  to  sustain  the  plaintiff's  demurrer 
to  the  interveners'  petition,  and  to  dismiss  the 
intervention. 

Reversed. 

GARRIGUES,  C.  J.,  and  BAILEY,  J,  con- 
cur. 


SCHAFFEB  et  al.  v.  LOVELAND  et  al. 
(No.  9455.) 

(Supreme  Court  of  Colorado.  Nov.  3,  1919. 
Rehearing  Denied  Jan.  6,  1920.) 

Appeal  and  errob  <8=>171(1),  232(2)— Theory 
on  which  case  was  tbisd  prevails  on  ap- 
PEAL. 

Overruled  objection  to  the  admission  in  evi- 
dence of  a  lease  not  having  included  the  fact 
that  it  was  under  seal,  but  the  parties  having 
tried  the  case  on  the  theory  of  the  lease  being 
subject  to  the  same  rules  as  a  simple  contract, 
such  ground  is  not  available  in  the  appellate 
court. 

Department  1. 

Error  to  District  Court,  City  and  County 
of  Denver;  John  H.  Denlson,  Judge. 

Action  by  Francis  W.  Loveland  and  an- 
other against  Louis  P.  Schaffer  and  another, 
copartners  as  the  Schaffer  Clay  &  Coal  Com- 
pany. Judgment  for  plaintiffs,  and  defend- 
ants bring  error.  Affirmed. 

Short  &  Spaulding,  of  Denver,  for  plain- 
tiffs in  error  G.  K.  Hassenplug  and  Schaf- 
fer Clay  &  Coal  Co. 


H.  E.  Lathe,  of  Denver,  for  defendants  in 
error. 

TELLER,  J.  The  plaintiffs  in  error  were 
copartners  under  the  name  of  the  Schaffer 
Clay  &  Coal  Company,  and  were  engaged  in 
mining  and  shipping  clay  from  land  belong- 
ing to  the  defendants  in  error  and  leased  to 
Schaffer  by  an  Instrument  in  writing  under 


The  judgment  now  sought  to  be  reversed 
was  entered  in  an  action  by  defendants  in 
error  against  said  firm  for  royalties  on  clay 
taken  from  said  land. 

The  principal  error  urged  Is  in  the  admis- 
sion in  evidence  of  the  said  lease  against 
both  defendants;  It  being  signed  by  only 
one  of  them  and  making  no  reference  to  the 
other.  Authorities  are  cited  to  the  effect 
that  in  an  action  on  a  covenant,  under  seal, 
no  person  not  a  party  to  the  covenant,  and 
|  not  named  in  it,  can  be  made  liable  on  it. 

It  Is  conceded  that,  if  the  action  were  on 
a  simple  contract,  the  interest  of  an  undis- 
closed principal  might  be  shown;  hut  the 
seal,  it  is  contended,  is  effectual  to  prevent 
that  result  in  this  case. 

Without  determining  what  Is  the  weight 
of  authority  on  that  question,  it  Is  sufficient 
to  say  that  the  rule  Invoked  does  not  apply 
here. 

This  is  not  an  action  of  covenant,  but  an 
action  on  the  special  facts  of  this  case.  The 
complaint  alleges  a  lease  to  the  defendants; 
that  the  lease  was  executed  to  Schaffer  for 
the  use  and  benefit  of  said  defendants  as 
copartners;  that  they  entered  Into  posses- 
sion of  the  premises  and  worked  the  same  by 
extracting  clay  therefrom  in  a  quantity 
named. 

Evidence  to  support  these  allegations  was 
Introduced  without  objection,  and  the  objec- 
tion to  the  lease  itself  did  not  include  the 
fact  that  it  was  sealed.  It  Is  now  too  late 
to  inject  Into  the  case  a  question  as  to  the 
effect  of  the  seal  on  the  admissibility  of  the 
lease  in  evidence. 

The  theory  upon  which  the  case  was  tried 
by  both  parties  treated  the  lease  as  subject 
to  the  same  rules  as  a  simple  contract,  and 
this  court  is  not  called  upon  to  consider  it 
on  a  different  theory. 

We  find  no  error  In  the  admission  of  the 
lease  in  evidence,  or  in  the  instructions,  and 
the  judgment  is  accordingly  affirmed. 

Judgment  affirmed. 

GARRIGUES,  C.  J.,  and  BURKE,  J.,  con- 
cur. 
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WASSENICH  v.  CITY  AND  COUNTY  OF 
DENVER.    (No.  0160.) 

(Supreme  Court  of  Colorado.    Nov.  3,  1019. 
Rehearing  Denied  Jan.  5,  1920.) 

1.  ElOIRNI  DOMAIN  «=»198(1)  —  OBJECTIONS 
TO  RIGHT  TO  CONDEMN  PROPERTY  SHOULD  BE 
SETTLED  IN  ADVANCE. 

In  proceedings  by  a  city  under  Laws  1911, 
p.  373,  to  condemn  land  for  street  purposes, 
objections  that  petitioner  is  not  entitled  to  con- 
demn the  property  Bhould  be  raised  in  limine, 
and  do  not  belong  to  the  question  of  necessity. 

2.  Eminent  domain  <S=>66  —  Coubt  cannot 

INQUIRE  INTO  NECESSITY  OF  TAKING  PROP- 
ERTY BY  CITY  FOR  STREET  PURPOSES. 

Under  Laws  1911,  p.  373,  g  5,  providing 
that,  in  condemnation  of  land  by  city  for  street 
purposes,  the  court  cannot  inquire  into  the  ne- 
cessity for  making  the  improvement,  for  taking 
property,  or  for  exercising  the  right,  a  condem- 
nation for  a  street  is  a  proper  use  of  the  pow- 
er, and  the  necessity  for  the  taking  is  wholly 
within  the  province  of  the  municipality. 

8.  Evidence  «J=»142(1)— Evidence  of  bales 

OF  OTHER  PROPERTY  ADMISSIBLE  TO  DETER- 
MINE VALUE. 

In  proceedings  under  Laws  1911,  p.  373,  to 
condemn  land  fof  street  purposes,  evidence  of 
actual  sales  of  other  similar  tracts  is  admissible 
on  the  question  of  value  of  the  property  taken. 

4.  Evidence  <B=142(1)— Evidence  of  sales 

OF  OTHER  PROPERTY  ADMISSIBLE  TO  DETER- 
MINE VALUE;  SIMILARITY. 

In  proceedings  under  Laws  1911,  p.  878,  to 
condemn  land  for  street  purposes,  evidence  of 
sales  of  tracts  of  land  in  the  same  general  sec- 
tion and  locality  of  the  city,  and  not  more  than 
a  quarter  of  a  mile  apart,  having  the  same  gen- 
eral features  and  characteristics,  all  principally 
valuable  for  trackage  use  and  actually  used  for 
that  purpose,  was  admissible  on  the  issue  of 
value  of  the  land  taken,  although  such  tracts 
possessed  many  differences  from  each  other  and 
from  the  property  taken. 

6.  Evidence  «3=»142(3)— Evidence  of  sales 
of  similar  property  admissible  to  deter- 
mine value. 
In  proceedings  to  condemn  land  for  street 
purposes  under  Laws  1911,  p.  378,  evidence  of 
the  sale  of  a  similar  tract  of  land  about  three 
years  prior  to  the  trial  was  admissible,  the 
sale  not  being  too  remote  in  view  of  the  char- 
acter, location,  and  use  of  the  properties. 

6.  Eminent  domain  <8=>220— Jury  not  per- 
mitted TO  VIEW  PROPERTY  OTHER  THAN  THAI 
TAKEN. 

In  proceedings  to  condemn  land  for  street 
purposes  under  Laws  1911,  p.  873,  refusal  to 
permit  the  jury  while  examining  the  land  taken 
to  examine  other  tracts  concerning  which  cer- 
tain witnesses  had  testified,  was  proper,  since 
the  statute  makes  no  provision  for  the  exam- 
ination of  other  premises. 

7.  Eminent  domain  <8=>167(4)— Statutes  to 

BE  STRICTLY  CONSTRUED. 

Proceedings  in  eminent  domain  are  sui  gen- 
eris, and  statutes  are  to  be  strictly  construed. 


8.  Eminent  domain  «=»124— Present  market 
value  as  measure  of  damages  fob  taking. 

In  proceedings  to  condemn  land  for  street 
purposes  under  Laws  1911,  p.  373,  instruction 
that  the  present  market  value  at  the  time  of 
the  trial  is  the  measure  of  compensation  is  prop- 
er as  against  defendant's  contention  that  he  is 
entitled  to  the  highest  value  he  might  be  able  to 
obtain  in  the  future  by  waiting  for  a  better  mar- 
ket, or  by  waiting  for  a  customer  who  would 
buy  on  the  basis  of  the  most  advantageous  use 
,to  which  it  could  reasonably  be  put. 

9.  Eminent  domain  e=»131— Future  use  of 

PROPERTY  MAY  BE  CONSIDERED  IN  FIXING 
MARKET  VALUE. 

In  determining  the  present  cash  value  of 
property  taken  for  street  purposes  under  Laws 
1911,  p.  873,  any  reasonable  future  use  to  which 
the  property  may  be  put  may  be  considered, 
but  the  owner  is  not  entitled  to  any  speculative 
or  prospective  damages  or  value. 

10.  Eminent  domain  <8=»222(4)— Instruction 
on  market  value  held  proper. 

Instructions  on  market  value  of  property 
taken  for  street  purposes,  held  without  error. 

11.  Evidence  Oct  100  Opinion  as  to  value 
admissible. 

Opinion  evidence  by  qualified  witnesses  is 
admissible  as  to  the  value  of  property  taken  for 
street  purposes. 

12.  Evidence  <8=>474(18)  —  Opinion  witness 
as  to  value  of  property  must  qualify. 

Before  a  person  other  than  the  owner  of 
land  taken  for  street  purposes  can  testify  to  its 
value,  it  must  be  shown  that  he  is  familiar  with 
the  value  of  such  property. 

13.  Trial  «J=>67— Limitation  of  number  of 

EXPERTS  PROPER. 

In  proceedings  to  take  land  for  street  pur- 
poses under  Laws  1911,  p.  373,  the  limitation 
of  the  number  of  expert  witnesses  on  value  to 
four  for  each  side  was  not  an  abuse  of  the 
court's  discretion. 

14.  Eminent  domain  «jx=>223— Verdict  need 

NOT  FIND  DAMAGES  AS  ESTIMATED  BY  EX- 
PERTS. 

A  verdict  assessing  compensation  for  the 
taking  of  land  for  street  purposes  under  Laws 
1911,  p.  373,  is  not  affected  by  the  fact  that 
it  does  not  correspond  with  the  evidence  of  any 
of  the  experts  who  testified  as  to  value. 

16.  Jury  «s»31(10)— Property  owner  not  re- 
quired TO  PAY  JURY  FEE  AS  CONDITION  PRE- 
CEDENT TO  RIGHT  TO  JURY  IN  CONDEMNATION 
PBOCEEDINGS. 

In  proceeding  to  take  property  for  street 
purposes  under  Laws  1911,  p.  373,  the  owner  of 
property  could  not  be  required  to  pay  a  jury  fee 
as  a  condition  precedent  to  his  constitutional 
right  to  a  jury  trial,  and  could  not  be  taxed 
with  the  costs  of  such  trial. 

16.  Eminent  domain  <S=>222(1)  —  Instruc- 
tions ON  ISSUE  OF  DAMAGES  TO  LAND  IN- 
JURED BY  TAKING  OF  OTHER  LAND  FOR  STREET 
PURPOSES  PROPER. 

In  proceedings  to  take  land  for  street  pur- 
poses under  Laws  1911,  p.  873,  instructions 
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that  the  issue  to  be  determined  is  the  fair  actu- 
al cash  market  value  of  the  land  taken  at  the 
time  of  the  award,  and  the  direct,  fair,  and  actu- 
al damages  to  the  remainder  of  the  tract  not 
taken,  caused  by  the  improvement,  equal  to  the 
diminution  in  the  market  value  of  die  residue 
'  at  the  time  of  trial,  for  any  use  to  which  it  may 
be  reasonably  put,  held  to  be  clear,  ample,  and 
in  harmony  with  the  statute  on  the  issue  of 
damages. 

17.  Witnesses  «=»28(1>— "Expert"  on  value 
of  land  in  condemnation  proceedings 

NOT  ENTITLED  TO  EXPfiBT  FEES.  . 

A  witness  qualifying  and  testifying  to  the 
market  value  of  property  taken  for  street  pur- 
poses is  not  an  expert  in  the  sense  entitling  him 
to  expert  witness  fees,  and  the  allowance  of 
$50  to  each  of  such  experts  was  error. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Expert] 

18.  Eminent  domain  «s»76— Owner  op  prop- 
erty NOT  REQUIRED  TO  ACCEPT  CITY  WARRANT 
IN  PAYMENT  OF  AWARD. 

The  owner  of  property  taken  for  street  pur- 
poses under  Laws  1911,  p.  873,  is  entitled  to 
payment  in  cash,  and  is  not  compelled  to  accept 
a  city  warrant  in  lieu  of  cash,  and  a  decree  pro- 
viding for  possession  by  the  city  on  deposit  of  a 
city  warrant  was  erroneous. 

19.  Eminent  domain  «=»155  —  Separate 
awards  for  damages  to  interests  of  land- 
lord and  tenant  upheld. 

In  proceedings  to  take  property  for  street 
purposes  under  Laws  1911,  p.  878,  where  owner 
of  property  procured  bis  tenant  to  be  made  a 
party,  and  the  lease  to  be  received  in  evidence, 
and  the  lessee  compromised  bis  share  of  the 
controversy  by  accepting  the  award,  the  owner 
of  the  property,  after  final  judgment  and  on 
motion  for  new  trial,  was  not  entitled  to  have 
a  single  award  for  the  whole  amount  of  com- 
pensation and  damage  made  and  the  amount 
paid  into  court 

20.  Eminent  domain  <g=»222(l)  —  Instruc- 
tions ON  COMPENSATION  AND  DAMAGE  COR- 
RECT. 

In  proceedings  to  take  property  for  street 
purposes,  under  Laws  1911,  p.  373,  where  owner 
of  property  procured  his  tenant  to  be  made  a 
party,  and  the  tenant  thereafter  accepted  the 
award,  instructions  to  the  jury  that  compensa- 
tion of  the  owner  should  be  the  value  of  his 
property  subject  to  the  lease,  and  that  damages 
to  the  remaining  property  must  also  be  con- 
sidered with  respect  to  its  value  subject  to  the 
lease,  were  correctly  stated. 

Error  to  District  Court,  City  and  County 
of  Denver;  John  H.  Denlson,  Judge. 

Proceedings  by  the  City  of  Denver  to  con- 
demn property  for  a  culvert.  From  the 
judgment  assessing  compensation,  and  an 
order  overruling  a  motion  for  new  trial,  Al- 
bert G.  Wassenlch,  one  of  the  property 
owners,  brings  error.  Judgment  affirmed  in 
part,  and  reversed  in  part  and  remanded. 

November  17,  1913,  the  city  of  Denver 
passed  an  ordinance  authorizing  and  provid- 


ing for  the  opening,  widening,  extending, 
and  establishing  of  a  public  thorough  fare 
known  as  South  Santa  Fe  Drive,  a  public 
street  and  boulevard  of  the  city,  and  March 
21,  1914,  filed  a  petition  in  the  district  court 
under  chapter  129,  S.  L.  1911,  p.  373,  to  con- 
demn parcels  of  land  for  this  purpose.  Par- 
cel No.  1  belonged  to  Albert  G.  Wassenlch, 
plaintiff  In  error,  and  parcel  No.  3  was  a 
leasehold  interest  In  the  land,  and,  before 
judgment  was  entered,  belonged  to  the 
Cleanheat  Fuel  Company. 

Section  1  of  the  act  provides,  whenever 
the  city  council  shall  pass  an  ordinance  to 
establish,  erect,  extend,  open,  widen,  or  alter 
any  street  or  boulevard,  the  city  shall  have 
the  power  to  take,  damage,  condemn,  or  ap- 
propriate, by  the  right  of  eminent  domain, 
such  private  property  as  may  be  required  for 
the  improvement. 

Section  2  provides  that  the  petition  shall 
state  the  general  nature  of  the  proposed  im- 
provement, a  correct  description  of  the  prop- 
erty to  be  taken,  the  name  of  the  owner  as 
shown  by  the  county  records,  and  shall  pray 
for  the  appointment  of  three  commissioners 
to  award  the  damages. 

Section  3  provides  that  the  owners  of  all 
property  sought  to  be  condemned  shall  be 
made  defendants,  but  that  it  shall  not  be 
necessary  to  make  a  person  defendant  unless 
he  have  some  title  appearing  of  record. 

Section  4  provides  that  the  court  or  Judge 
shall  fix  a  date  tor  hearing  the  petition,  of 
which  the  defendant  must  be  notified  by 
summons. 

Section  5  provides  that  any  time  prior 
to  the  hearing  the  defendant  may  set  forth 
by  answer  any  legal  objections  to  the  pro- 
ceeding, which  shall  be  heard  by  the  court 
The  court  cannot  inquire  into  the  necessity 
for  exercising  the  right,  nor  Into  the  neces- 
sity for  making  the  improvement,  nor  Into 
the  necessity  for  taking  the  particular  prop- 
erty. If  the  objections  are  overruled,  and 
the  court  finds  that  petitioner  has  the  right 
to  prosecute  the  proceeding,  It  shall  appoint 
three  commissioners. 

Section  6  provides  that  the  commission- 
ers may  hold  meetings,  compel  the  attend- 
ance of  witnesses,  and  hear  such  proofs  as 
shall  be  presented  to  them. 

Section  7  provides  that  the  commissioners 
shall  estimate,  fix,  and  determine  the  fair 
and  actual  cash  market  value  of  the  proper- 
ty taken,  and  the  fair,  direct,  and  actual 
damages  to  the  remaining  property  not  tak- 
en, caused  on  account  of  the  improvement 

Section  11  provides  that,  after  the  com- 
missioners file  their  report  with  the  clerk, 
the  court  shall  fix  a  time  for  Its  considera- 
tion, of  which  the  defendant  shall  have  writ- 
ten notice  in  like  manner  as  a  summons  In 
civil  actions. 
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Section  12  provides  that  any  person  hav- 
ing any  Interest  In  the  property  may  ap- 
pear at  the  time  fixed  for  the  hearing,  and 
file  written  objections  to  the  report,  and  de- 
fault shall  be  entered,  and  the  report  con- 
firmed against  those  not  objecting  or  ask- 
ing for  a  Jury.  Where  objections  are  filed 
the  trial  shall  be  to  the  court  without  a 
Jury,  and  it  shall  find  the  proper  award  or 
assessment  on  the  facts,  and  enter  judg- 
ment accordingly. 

Section  13  provides  that,  at  or  before  the 
hearing,  any  owner  dissatisfied  with  the  com- 
missioners' report  may  ask  for  a  jury  trial, 
provided  he  deposit  a  jury  fee  for  one  day's 
service.  The  jury  are  required  to  return 
a  special  verdict  fixing  the  damages  of  each 
defendant  severally  who  demanded  a  jury. 
The  verdict  shall  include  the  fair,  actual 
cash  market  value  of  the  land  taken,  and 
also  the  direct,  fair,  and  actual  damages 
caused  on  account  of  the  improvement  to 
property  not  taken.  Upon  request  the  court 
shall  order  the  jury  to  go  upon  the  premises 
sought  to  be  taken  or  damaged,  and  examine 
them  .in  person. 

Section  14  provides  that  the  cost,  up  to 
and  including  the  filing  of  the  commission' 
era'  report,  shall  be  paid  by  the  city,  all 
costs  after  that  shall  be  paid  by  the  losing 
party. 

Section  16  provides  that  the  court  shall 
grant  petitioner  the  right  to  enter  upon  the. 
property  upon  payment  of  the  compensation. 
Unless  payment  is  otherwise  provided  by  the 
decree,  the  city  council  shall,  within  90  days 
thereafter,  make,  by  ordinance,  the  necessary 
appropriation  for  the  payment  of  the  compen- 
sation, and  a  proper  city  warrant  shall  there- 
upon be  issued  to  the  party  entitled  thereto. 

Section  18  provides  that,  if  the  ownership 
of  any  property  taken  be  In  controversy,  the 
award  shall  be  paid  into  court  for  the  use 
of  the  successful  claimant,  and  all  disputes 
over  the  ownership  of  the  property  shall  be 
tried  by  the  court 

Section  19  provides  that  as  soon  as  the 
amount  of  the  award  has  been  tendered  to 
the  owner,  or  a  city  warrant  for  the  amount 
deposited  in  court  for  his  use,  the  city  may 
take  possession. 

Section  20  provides,  if  the  owner  shall 
prosecute  a  writ  of  error,  the  city  may  pay 
the  award  into  court,  or  deposit  a  city  war- 
rant therefor  for  the  owner's  use,  and  shall 
thereupon  be  entitled  to  take  possession. 

Defendant  Wassenlch,  by  answer,  attack- 
ed the  jurisdiction  of  the  court,  the  suffl- 
ciency  of  the  complaint,  the  constitutional- 
ity of  the  act,  the  legality  of  the  proceeding, 
the  necessity  for  the  taking,  and  showed  the 
court  that  the  American  Fuel  Company,  as 
lessee,  was  a  necessary  party.  It  was 
made  a  party,  the  answer  was  overruled, 
and  commissioners  appointed.  December  17, 
1914,  the  commissioners  filed  their  report 


finding  the  value  of  the  land  taken  to  be 
$3,000,  and  $2,000  as  damages  to  the  residue, 
and  that  the  leasehold  Interest  of  the  Amer- 
ican Fuel  Company,  called  parcel  No.  3, 
would  ba  damaged  $1,000  on  account  of  the 
improvement  No  objections  were  filed  to 
the  report.  Wassenlch,  however,  asked  for 
a  jury  trial,  and  default  was  entered  against 
the  American  Fuel  Company.    October  23 

1915,  the  Jury  returned  a  verdict  finding  tin 
fair,  actual  cash  market  value  of  the  lant 
taken  was  $1,850,  and  the  fair,  direct,  and 
actual  damages  to  the  remainder  not  taken 
was  $1,650.  December  16,  1915,  motion  foi 
a  new  trial  was  overruled.  It  appears  from 
the  record  that  Wassenlch  leased  the  prop- 
erty originally  to  the  Mitchell  Coal  Company, 
with  the  privilege  of  assignment  for  a  term 
extending  from  February  1,  1910,  to  Febru- 
ary 1,  1930,  for  the  purpose  of  operating  a 
coal  yard  thereon,  the  tenant  to  put  in 
scales,  erect  suitable  buildings,  coal  bins, 
etc.,  and  lay  down  a  spur  track,  which  were 
to  remain  the  property  of  the  lessee,  with 
power  of  removal  at  the  end  of  the  lease. 
October  27, 1911,  the  Mitchell  Coal  Company 
assigned  the  lease  to  the  American  Fuel 
Company,  and  March  8,  1915,  it  assigned  the 
lease  and  its  interest  in  the  award  to  the 
Cleanheat  Fuel  Company.  February  3,  1916, 
an  order  was  entered  upon  stipulation,  sub- 
stituting the  latter"  as  a  party  in  the  place 
of  the  American  Fuel  Company,  and  it  was 
given  time  to  file  objections  to  the  report, 
which  it  did,  based  principally  upon  the 
ground  that  the  award  of  $1,000  was  insuf- 
ficient to  cover  the  damages  to  the  leasehold 
Interest.  On  the  same  day  Wassenlch  filed 
a  motion  for  leave  to  file  objections  to  the 
commissioners'  report  to  set  aside  their  re- 
port, to  vacate  the  verdict  of  the  jury,  and 
for  a  new  trial,  and  asked  that  a  single 
award  of  compensation  be  made,  and  that 
the  court  thereafter  determine  the  relative 
rights  of  himself  and  the  tenant   May  29, 

1916,  this  motion  was  heard  and  denied, 
and  the  case  pending  for  trial  before  the 
court  on  the  objections  of  the  Cleanheat 
Fuel  Company  was  set  for  trial  July  13, 
1916.  But  before  trial  it  was  stipulated,  on 
compromise  between  the  city  and  the  com- 
pany, that  the  court  in  its  decree  should 
amend  the  commissioners'  report,  and  award 
the  Cleanheat  Fuel  Company  the  sum  of 
$1,500  In  payment  of  its  damages.  The  court 
entered  an  order  allowing  petitioner's  wit- 
nesses the  sum  of  $50  each  as  experts  on 
value,  and  entered  judgment  on  the  verdict 
modifying  and  changing  the  commissioners' 
report  to  make  it  conform  to  the  verdict  of 
the  Jury;  that  is,  finding  the  value  of  the 
land  taken  to  be  $1,850,  which  the  court 
substituted  for  the  $3,000  found  by  the  com- 
mission, and  the  damages  to  the  remainder 
to  be  $1,650,  which  it  substituted  for  the 
$2,000  damages  found  by  the  commission, 
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and  entered  Judgment  against  Wassenich,  as 
the  losing  party,  for  the  costs  of  the  jury 
trial.  And  also  found  the  Cleanheat  Fuel 
Company  had  succeeded  to  all  the  rights  of 
the  American  Fuel  Company,  and  allowed 
$1,500  as  the  proper  damages  to  the  lease- 
hold interest,  and  ordered  that  this  sum 
be  substituted  in  lieu  of  the  $1,000  damages 
awarded  the  American  Fuel  Company,  and 
entered  a  decree"  giving  the  city  possession, 
upon  depositing  with  the  clerk  of  the  court 
city  warrants  for  the  amount,  payable  to  the 
clerk  for  the  use  of  the  proper  parties,  and 
taxing  all  the  costs  to  the  city  except  the 
costs  assessed  against  Wassenich.  Motion 
for  new  trial  was  overruled,  and  Wassenich 
brings  the  case  here  on  error. 

Carle  Whitehead,  Albert  L.  Vogl,  and 
Chester  B.  Smedley,  all  of  Denver,  for  plain- 
tiff in  error. 

James  A.  Harsh  and  Wm.  R.  Kennedy, 
both  of  Denver,  for  defendant  In  error. 

GARRIGUES,  C.  J.  (after  stating  the  facts 
as  above).  1.  Objections  to  the  procedure: 
The  constitutionality  of  the  act  has  been 
upheld  by  us  in  the  following  cases:  'Fif- 
teenth Street  Investment  Co.  v.  Denver,  59 
Colo.  189,  147  Pac.  677;  Rlfken  Arnold, 
59  Colo.  212,  147  Pac.  681. 

[1]  The  statute  gives  the  city  the  right  to 
condemn  upon  the  passage  of  the  ordinance. 
The  ordinance  was  duly  passed,  and  It  and 
the  petition  contain  all  the  required  essen- 
tials. The  court  properly  overruled  all  the 
objections  raised  by  the  answer.  Questions 
intended  to  defeat  the  proceeding  must  be 
raised  in  advance  and  be  determined  by  the 
court  in  limine.  If,  for  any  reason  of  law  or 
fact,  a  petitioner  is  not  entitled  to  condemn 
the  tract,  or  it  should  not  be  taken  for  the 
improvement,  such  matters  are  for  the  court, 
and,  of  course,  should  be  settled  In  advance, 
and  do  not,  strictly  speaking,  belong  to  the 
question  of  necessity.  U.  P.  R.  R.  Co.  v. 
Colo.  P.  T.  C.  Co.,  30  Colo.  133,  138,  69  Pac. 
564,  97  Am.  St.  Rep.  106;  Lavelle  v.  Jules- 
burg,  49  Colo.  290,  112  Pac.  774. 

[2]  The  statute  provides  that  the  court 
shall  have  no  power  to  inquire  into  the  ne- 
cessity for  exercising  the  right,  nor  into  the 
necessity  for  making  the  improvement,  nor 
into  the  necessity  for  taking  the  particular 
property.  This  right  is  all  given  by  statute 
to  the  city.  The  Legislature  determined  the 
necessity  for  exercising  the  right,  and  we 
have  determined  that  condemnation  for  a 
street  is  a  proper  use  of  the  power.  The  ne- 
cessity for  the  taking  In  this  case  lay  wholly 
within  the  province  of  the  municipality. 
Kirkwood  v.  School  District,  46  Colo.  369, 
101  Pac.  843 ;  Lavelle  v.  Town  of  Julesburg, 
49  Colo.  290,  112  Pac.  774;  Warner  v.  Town 
of  Gunnison,  2  Colo.  App.  431,  31  Pac.  238. 

[S,  4]  2.  Evidence  of  sales  of  other  tracts: 
After  objections  to  the  legality  of  the  pro- 


ceeding were  overruled,  the  only  question  be- 
fore the  jury  was  that  of  ascertaining  the 
amount  of  compensation  to  be  paid  for  the 
land  taken  and  damages  to  the  residue. 
Error  is  assigned,  because  the  court  admit- 
ted evidence  of  actual  sales  of  other  tracts, 
upon  the  ground  that  they  were  not  suffi- 
ciently similar,  and  the  sales  were  too  re- 
mote in  time.  The  attack  is  under  two 
heads:  First,  that  such  evidence  is  not  ad- 
missible; and,  second,  because  the  proper- 
ties were  not  similar  and  the  sales  too  re- 
mote. We  are  committed  to  the  doctrine  that 
this  kind  or  character  of  evidence  is  admis- 
sible. In  Loloff  v.  Sterling,  31  Colo.  102, 106, 
71  Pac.  1113,  1114,  it  is  said  regarding  such 
evidence:  "Without  entering  Into  a  discus- 
sion of  the  question,  we  think  the  decided 
weight  of  authority,  as  well  as  reason,  is  in 
favor  of  its  admissibility."  That  the  admis- 
sibility of  such  evidence  is  sustained  by  the 
great  weight  of  authority,  see  Lewis  on 
Eminent  Domain  (3d  Ed.)  i  662.  , 

As  to  the  second  point,  all  the  tracts  were 
situated  in  the  same  general  section  and 
locality  of  the  city,  and  were  not  more  than 
a  quarter  of  a  mile  apart,  they  were  the 
same  kind  of  property,  and  all  had  the  same 
general  features  and  characteristics.  They 
were  trackage  properties,  and  valuable  prin- 
cipally for  trackage  use,  and  actually  used 
for  that  purpose.  The  section  of  the  city 
they  were  in  placed  them  In  a  general  class 
by  themselves,  easily  distinguishable  from 
up-town  business  property,  or  from  the  ordi- 
nary resident  portions  of  the  city.  True, 
each  tract  possessed  many  differences,  just 
as  things  that  are  similar  may  differ  In 
many  respects.  But  that  does  not  make  the 
evidence  inadmissible.  It  being  the  same 
kind  of  property,  valuable  principally  for  the 
same  use,  possessing  the  same  general  fea- 
tures, situated  in  the  same  general  locality 
of  the  city,  and  used  for  the  same  purpose, 
we  do  not  think  it  was  an  abuse  of  discre- 
tion for  the  court  to  admit  the  evidence.  All 
business  property  in  a  general  section,  or  all 
residence  property  In  a  general  locality,  is 
similar  in  the  sense  in  which  the  word  is 
here  used,  though  each  parcel  may  possess 
many  points  of  difference.  Similarity  does 
not  mean  identical,  but  having  a  resemblance. 
No  general  rule  can  be  laid  down  regarding 
the  degree  of  similarity  that  must  exist  to 
make  such  evidence  admissible.  It  must  nec- 
essarily vary  with  the  circumstances  of  each 
particular  case.  Whether  the  properties  arc 
sufficiently  similar  to  have  some  bearing  on 
the  value  under  consideration  and  to  be  of 
any  aid  to  the  jury,  must  necessarily  rest 
largely  in  the  sound  discretion  of  the  trial 
court,  which  will  not  be  interfered  with  un- 
less abused.  The  court  must  determine  the 
question  before  admitting  the  evidence,  and, 
after  it  is  admitted,  the  opposite  party  may 
show  to  the  jury  that  the  circumstances  are 


Digitized  by 


Google 


Colo.) 


WASSENIOH  v.  CITY  AND  COUNTY  OF  DENVER 
(1J«  P.) 


537 


such  as  to  render  it  of  little  or  no  value.  In 
determining  the  weight  of  such  evidence,  the 
Jury  may  consider  the  time  of  the  sale,  the 
amount  of  land,  and  any  and  all  differences, 
facts,  or  circumstances  affecting  the  value 
of  such  evidence.  The  court  did  not  err  in 
holding  that  the  sales  of  the  two  parcels 
were  sufficiently  similar  to  make  the  evidence 
admissible. 

[5]  One  of  the  sales  was  about  three  years 
prior  to  the  trial,  which,  it  is  contended,  is 
too  remote.  Considering  the  use,  character, 
and  location  of  the  properties,  we  do  not 
think  the  sales  were  too  remote  in  time  to 
make  it  an  abuse  of  discretion  to  admit  the 
evidence.  The  points  here  involved  are  quite 
thoroughly  discussed  in  the  section  mention- 
ed in  Lewis  on  Eminent  Domain. 

3.  Examination  by  jury  of  other  tracts 
than  the  property  taken: 

[S]  Error  is  assigned  because  the  court  re- 
fused the  request  of  defendant  that  the  Jury, 
while  examining  the  land  taken,  be  per- 
mitted to  examine  the  tracts  concerning 
which  certain  witnesses  had  testified.  This 
ruling  of  the  court  was  not  error.  The  stat- 
ute provides  for  an  examination  by  the  Jury 
of  the  premises  sought  to  be  taken  or  con- 
demned, but  makes  no  provision  for  the  ex- 
amination of  other  premises. 

[7]  Proceedings  In  eminent  domain  are 
snl  generis,  and  not  governed  by  the  Code, 
but  by  the  statute  authorizing  the  examina- 
tion,' which  must  be  strictly  construed. 
Tripp  v.  Overocker,  7  Colo.  72,  1  Pac.  695; 
Knoth  v.  Barclay,  8  Colo.  300,  6  Pac.  924; 
D.  &  N.  O.  B.  B.  Co.  v.  Lamborn,  8  Colo.  380, 
8  Pac.  582;  D.  &  R.  G.  B.  K.  Co.  v.  Griffith, 
17  Colo.  598,  600,  31  Pac.  171;  C,  F.  &  I. 
Co.  v.  Four  Mile  By.  Co.,  29  Colo.  101,  66 
Pac.  902;  Sugar  City  v.  Commissioners,  57 
Colo.  432,  437,  140  Pac.  809 ;  Tedens  v.  Sani- 
tary Dlst  of  Chicago,  149  111.  87,  56  N.  E. 
1033. 

In  C,  F.  &  I.  Case,  29  Colo.  101,  66  Pac. 
905,  It  is  said:  "Proceedings  in  eminent  do- 
main are  special,  and  the  requirements  of 
the  statute  on  the  subject  must  be  strictly 
complied  with."  In  the  Tedens  Case,  149 
111.  87,  36  N.  E.  1033,  it  is  held  that  the  stat- 
ute contains  no  provision  authorizing  the 
Jury  to  view  other  premises  than  the  land 
condemned,  and  that  they  have  no  authority 
to  do  so. 

4.  Present  market  value  means  the  market 
value  at  the  time  of  the  award: 

[8-11]  Complaint  is  made  because  the 
court  Instructed  the  Jury  that  It  Is  the  pres- 
ent market  value  at  the  time  of  the  trial  that 
is  to  be  determined  and  allowed.  The  statute 
provides  for  a  special  verdict  which  shall 
contain  the  fair,  actual  cash  market  value  of 
the  land  taken,  and  the  direct,  fair,  and  ac- 
tual damages  caused  by  the  improvement'  to 
the  remainder  of  the  property  not  taken.- 
Defendant  contends  he  was  entitled  to  the 


highest  value  that  he  might  be  able  to  ob- 
tain in  the  future  by  waiting  for  a  better 
market  caused  by  a  demand  for  such  prop- 
erty, or  waiting  for  a  customer  who  would 
pay  on  the  basis  of  the  most  advantageous 
use  to  which  it  could  be  put,  reasonably. 
This  is  not  the  law.  The  Jury  are  to  deter- 
mine and  allow  the  present  fair,  cash  market 
value  at  the  time  of  the  trial,  and  are  not 
to  allow  for  any  speculative  or  prospective 
values.  In  determining  the  present  cash 
value  the  most  advantageous  use  to  which 
the  property  may  reasonably  be  applied  may 
be  considered.  Any  reasonable  future  use  to 
which  the  land  may  be  adapted  or  applied  by 
men  of  ordinary  prudence  and  judgment  may 
be  considered  in  so  far  only  as  it  may  assist 
the  jury  in  arriving  at  the  present  market 
value.  The  owner  is  entitled  to  have  con- 
sidered the  most  advantageous  use  in  the 
future  to  whicb  the  land  may  be  reasonably 
applied,  not  with  the  view  of  allowing  him 
for  speculative  or  prospective  damages  or 
values,  but  only  as  such  evidence  may  hear 
upon  or  affect  or  assist  in  arriving  at  the 
present  market  value.  It  is  the  duty  of  the 
Jury  to  find  and  allow  no  more  than  the 
present  market  value,  no  matter  what  the 
future  prospects  may  be,  and  this  character 
of  evidence  may  be  considered  only  for  the 
purpose  of  ascertaining  the  market  value  at 
the  time  of  the  trial.  After  considering  any 
and  all  reasonable  uses  to  which  the  prop- 
erty may  be  put  in  the  future,  the  question  is, 
taking  all  things  Into  consideration,  what  is 
the  present  market  value,  not  what  will  or 
may  be  its  value  later  on  account  of  some 
use  to  which  it  may  be  put  in  the  future. 
Market  value  ordinarily  means  what  price 
property  would  bring  if  sold  in  the  open 
market  under  ordinary  and  usual  circum- 
stances, for  cash,  assuming  that  the  owner  is 
willing  to  sell  and  the  purchaser  willing  to 
buy,  but  neither  under  any  obligation  to  do 
so.  So  the  question  for  the  jury  to  answer  was, 
considering  its  reasonable  availability  for 
all  valuable  uses,  or  the  most  advantageous 
use,  how  much  would  the  property  bring  in 
cash  if  offered  now  for  sale  by  one  who  de- 
sired, but  was  not  obliged,  to  sell,  and  was 
bought  by  one  who  was  willing,  but  not  ob- 
liged, to  buy.  As  to  the  residue,  the  ques- 
tion was,  how  much  is  the  present  fair  cash 
market  value  of  the  remainder  of  tbe  land, 
not  taken,  decreased  or  diminished  in  value 
by  reason  of  the  improvement.  The  court 
fully  instructed  upon  these  matters,  and  we 
find  no  errors  in  this  particular. 

[11]  5.  Expert  or  opinion  evidence  upon 
market  value: 

Market  value  of  property  taken  In  a  con- 
demnation proceeding  is  necessarily  a  mat- 
ter of  opinion.  To  aid  and  assist  the  jury  in 
arriving  at  an  opinion,  witnesses  who  are 
qualified  may  give  their  opinions  as  to  the 
value  and  any  special  circumstances  upon 
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which  those  opinions  are  based.  But,  after 
all,  the  verdict  Is  but  the  opinion  of  the  Jury 
as  men,  derived  from  their  own  general 
knowledge,  the  opinions  of  others,  and  an  in- 
spection of  the  premises.  Of  course  one  who 
is  Incompetent  cannot  express  an  opinion. 

[12]  Before  one,  other  than  the  owner,  can 
give  an  opinion  as  to  the  value  of  property, 
it  must  be  shown  that  he  is  familiar  with  the 
value  of  such  property.  There  was  no  error 
in  this  regard. 

6.  Limiting  the  number  of  witnesses: 
[13]  Complaint  is  made  because  the  court 

limited  the  number  of  expert  witnesses  on 
value  to  four  on  a  side.  We  think  this  mat- 
ter lay  within  the  discretion  of  the  court, 
which  was  not  abused  in  this  case. 

7.  The  verdict  and  the  evidence: 

[14]  The  fact  that  the  verdict  in  a  con- 
demnation suit  does  not  correspond  with  the 
evidence  of  any  of  the  witnesses  on  value  Is 
Immaterial. 

8.  Costs  of  the  Jury  trial: 

[.15]  The  court  required  defendant,  to  be 
entitled  to  a  Jury  trial,  to  deposit  a  Jury 
fee  for  one  day's  service,  and  taxed  all  the 
costs  after  the  filing  of  the  commissioners' 
report  to  respondent,  upon  the  ground  that 
he  was  the  losing  party  because  the  verdict 
of  the  jury  was  less  than  the  award  of  the 
commissioners.  In  this  the  court  was  in 
error.  No  Jury  fee  could  be  demanded  of  re- 
spondent as  a  condition  precedent  to  his  con- 
stitutional right  to  a  jury  trial,  neither  could 
he  be  taxed  with  any  of  the  reasonable  costs 
of  such  trial.  Section  15,  art.  2,  of  the  bill 
of  rights  provides  that  the  compensation 
Bhall  be  ascertained  by  a  Jury  when  re- 
quired by  the  owner.  The  Constitution  guar- 
antees the  owner  a  jury  trial  for  ascertain- 
ing the  value  of  the  land  taken  and  the  dam- 
ages to  the  residue,  and,  if  any  part  of  such 
costs  are  taxed  to  him,  bis  just  compensation 
will  be  reduced  equal  to  the  amount  he  has 
to  pay  out  for  a  jury,  and  amounts  to  depriv- 
ing him  to  that  extent  of  the  guaranteed  just 
compensation.  This  constitutional  question 
seems  to  have  been  decided  by  us  in  the  fol- 
lowing cases:  Dolores  No.  2  L.  &  C.  Co.  v. 
Hartman,  17  Colo.  138,  140,  29  Pac.  378; 
Southwestern  L.  Co.  v.  Hickory  Jackson  D. 
Co.,  18  Colo.  489,  33  Pac.  275;  Keller  v. 
Miller,  165  Pac.  774,  777. 

The  statute  provides  for  the  appointment 
of  three  commissioners  to  ascertain  the  com- 
pensation and  damages,  and,  when  they  file 
their  report,  the  court  must  fix  a  time  for 
considering  it,  of  which  defendant  shall  De- 
served with  written  notice  like  a  summons  in 
civil  actions.  On  the  return  day  the  owner 
may  elect  either  to  accept  the  preliminary 
award  of  the  commissioners,  or  file  objections 
to  their  report,  or  ask  for  a  jury  trial.  If 
he  does  neither,  default  and  Judgment  is  en- 
tered against  him  in  favor  of  petitioner  con- 
firming the  report.    If  he  files  objections, 


there  is  then  a  trial  of  the  facts  before  the 
court  without  a  Jury,  which  hears  all  the  evi- 
dence of  both  sides,  and  decides  the  case  on 
the  facts  and  the  merits,  and  enters  the 
proper  judgment.  If  the  owner  files  objec- 
tions to  the  report  and  goes  to  trial  before 
the  court,  he  waives  a  Jury  trial.  Wassenich 
filed  no  objections,  and  asked  for  a  Jury. . 
The  proceeding  before  the  commissioners 
seems  to  be  preliminary  and  ex  parte,  but  re- 
garding this  we  express  no  opinion.  Wheth- 
er this  be  true  or  not,  defendant  waived  no 
right  to  a  jury  trial,  and  demanded  a  Jury 
at  the  first  opportunity,  and  he  cannot  be 
penalized  info  paying  the  cost  of  the  Jury 
because  they  returned  a  less  award  than 
the  commissioners.  When  a  defendant  in  a 
condemnation  suit  does  nothing  to  waive  a 
Jury  trial,  and  within  time  asks  for  a  Jury, 
he  cannot,  under  our  Constitution,  be  re- 
quired to  pay  such  expenses  as  are  usually 
taxed  as  costs  In  a  jury  case,  though,  if  he 
prosecutes  a  writ  of  error  after  the  Jury 
trial,  he  may  be  required  by  statute  to  l*y 
the  costs  of  the  review  as  in  other  cases. 

9.  Elements  of  damages  considered  by  the 
jury: 

[18]  Complaint  is  made  that  the  court  did 
not  make  clear  to  the  jury  the  elements  of 
damages  they  should  consider  In  arriving  at 
a  verdict  Sections  7  and  13  make  it  clear 
that  the  issue  to  be  determined  is  the  fair, 
actual  cash  market  value  of  the  land  taken 
at  the  time  of  the  award,  and  the  direct,  fair, 
and  actual  damages  to  the  remainder  of  the 
tract,  not  taken,  caused  by  the  improvements, 
equal  to  the  diminution  in  the  market  value 
of  the  residue  at  the  time  of  the  trial,  for 
any  use  to  which  it  may  be  put,  reasonably. 
The  instructions  in  this  regard  are  ample 
and  in  harmony  with  the  statute. 

10.  Expert  witness  fees: 

[17]  The  court  allowed  petitioner's  wit- 
nesses who  testified  and  gave  opinions  as  to 
the  value  of  the  land  expert  witness  fees.  In 
this  the  court  was  in  error.  Merely  because 
a  witness  qualifies  and  testifies  to  the  mar- 
ket value  of  property  in  a  condemnation  suit 
does  not  make  him  an  expert  in  the  sense  in 
which  the  word  is  here  used,  entitling  him  to 
expert  witness  fees.  Expert  evidence  Is  the 
product  of  the  brain.  It  means  one  who  is 
an  authoritative  specialist,  possessing  special 
learning,  skill,  or  knowledge  in  a  particular 
subject,  as  an  art  or  science,  like  mineralogy 
or  toxicology,  as  an  Illustration.  Real  es- 
tate agents  testifying  to  the  value  of  prop- 
erty come  far  from  coming  within  this  class 
of  witnesses  entitled  to  expert  witness  fees. 

11.  Payment  In  city  warrants: 

[IS]  The  decree  provides  that,  upon  the 
city  depositing  a  city  warrant  with  the  clerk 
of  the  court,  payable  to  the  clerk,  for  the  use 
of  the  party  entitled  thereto,  It  should  have 
possession  of  the  premises.  The  deposit  must 
be  in  cash.    Defendant  could  not  be  corn- 


Digitized  by 


Google 


Colo.) 


MINNEQUA  LUMBER  CO.  v.  CITY  AND  COUNTY  OP  DENVER 

(186  P.) 


539 


pelled  to  accept  a  city  warrant  in  lieu  of 
cash,  though  It  might  have  been  just  as  good. 
It  is  the  principle  Involved.  Gases  might 
arise  some  time  somewhere  In  which  some 
city  warrants  would  not  be  the  same  as  cash, 
and  a  good  deal  of  trouble  might  be  expe- 
rienced in  converting  them  into  immediate 
cash. 

12.  Separate  awards  to  the  owner  and  the 
tenant: 

[It]  The  statute  provides  that  the  petition 
shall  state  the  name  of  the  owner  as  shown 
by  the  county  records.   The  lease  was  not 
recorded,  and  the  record  title  being  in  Was- 
senicb  relieved  the  city  originally  from  mak- 
ing any  one  else  a  party.   Hutchison  v.  Mc- 
Laughlin, 15  Colo.  492,  407,  25  Pac.  S17,  11 
Ia  R.  A.  287.  Defendant,  by  answer,  showed 
that  the  land  was  In  the  possession  of  a  ten- 
ant, under  a  20-year  lease,  whom  he  asked 
the  court  to  mate  a  party.   Thereupon  the 
American  Fuel  Company,  as  lessee,,  was  made 
a  party  defendant.    After  it  was  made  a 
party,  the  leasehold  interest  was  called  par- 
cel Ho.  8,  and  the  commissioners  made  a 
separate  award  of  $1,000  to  it  as  damages  to 
the  market  value  of  its  leasehold  interest.  It 
filed  no  objections  to  this,  and  did  not  ask 
for  a  jury.  The  landlord  filed  no  objections, 
and  asked  for  a  jury.  The  ownership  of  the 
property  was  not  in  controversy.  'The  issue 
on  the  jury  trial  was  necessarily  limited  to 
Waesenich's  estate  or  interest  in  the  land. 
The  Jury,  In  his  case,  returned  a  verdict 
finding  the  value  of  the  land  taken,  and  the 
damages.  It  was  shown  during  the  proceed- 
ing that  the  American  Fuel  Company  had 
theretofore  assigned  the  lease  to  the  Clean- 
heat  Fuel  Company,  which  was  then  operat- 
ing a  coal  yard  upon  the  premises,  and  it 
was  made  a  party  in  place  of  the  American 
Fuel  Company.   It  came  in  voluntarily,  and 
with  permission  of  court  filed  objections  to 
the  commissioners'  report,  awarding  $1,000 
as  damages  to  the  leasehold  interest  upon 
the  ground  that  the  amount  was  insufficient, 
and  asked  for  a  trial  of  this  issue  before  the 
court.  Thereupon,  on  the  day  set  for  its  trial 
before  the  court,  a  compromise  was  entered 
Into  between  it  and  the  city,  by  which  the 
city  agreed  to  pay  It  $1,500  Instead  of  $1,000 
as  damages  to  the  leasehold  Interest,  and 
that  judgment  should  be  entered  accordingly, 
which  was  done,  and  the  American  Fuel  Com- 
pany made  and  makes  no  complaint  either 
to  the  substitution  of  parties  or  the  amount 
of  the  award.  After  final  judgment,  defend- 
ant Wassenich  moved  for  a  new  trial,  and 
asked  that  a  single  award  for  the  whole 
amount  of  compensation  and  damages  be 
made  and  paid  into  court,  and  that  the  court 
determine  the  relative  rights  of  himself  'and 
his  tenant  in  a  single  award,  which  motion 
was  overruled,  and  upon  which  error  is  as- 
signed.  In  Denver  P.  I.  Co.  v.  D.  &  R.  G.  R. 


R.  Co.,  SO  Colo.  204,  215,  60  Pac.  508,  00  L. 
R.  A.  388,  it  is  held,  where  several  persons 
claim  the  same  property,  and  a  dispute  ex- 
ists between  them  as  to  which  one  is  the 
owner  of  the  premises  and  entitled  to  the 
award,  the  petitioner  should  pay  it  into 
court,  where  their  rights  can  be  adjudicated 
among  themselves.  But  that  is  not  this 
case;  there  is  no  controversy  here  over  the 
ownership  of  the  property;  defendant,  by 
answer,  pleaded  the  tenancy,  and  had  the 
tenant  made  a  party,  and  put  the  lease  in 
evidence.  The  lessee  compromised  his  end 
of  the  controversy  and  settled  it  by  accept- 
ing the  award. 

[20]  The  landlord  asked  for  a  Jury  to  de- 
termine the  amount  of  his  compensation  and 
damages.  The  court  told  the  jury  that  the 
value  which  they  must  give  him  for  his 
property  taken  was  its  value  subject  to  the 
lease,  and  that  his  damages  to  the  remaining 
property  must  also  be  considered  with  re- 
spect to  its  value  subject  to  the  lease.  We 
think  the  law  was  correctly  stated  in  the  in- 
struction. 

The  costs  here  will  be  taxed  to  petitioner, 
defendant  in  error.  The  case  will  be  re- 
manded, with  directions  to  the  lower  court  to 
allow  no  expert  witness  fees,  to  require  the 
award  to  be  paid  in  cash,  to  refund  to  plain- 
tiff in  error  the.  money  be  advanced  as  a  Jury 
fee,  and  to  tax  the  costs  In  the  lower  court 
to  the  city;  otherwise,  the  Judgment  of  the 
lower  court  will  not  be  Interfered  with. 

TELLER  and  BURKE,  JJ.,  concur. 


MINNEQUA  LUMBER  CO.  et  at  v.  CITY 
AND  COUNTY  OF  DENVER. 
(No.  0288.) 

(Supreme  Court  of  Colorado.  Nov.  3,  1019. 
Rehearing  Denied  Jan.  5,  1820.) 

1.  Eminent  domain  *=»106— Municipal  cor- 
porations <8=>669— Access  to  street  prom 
private  property  not  to  be  impaired 
without  compensation. 

An  abutting  owner  has  an  indefeasible  right 
of  access  to  and  from  his  property  to  the  street, 
a  right  which  is  appurtenant  to  his  lot  and  is 
private  property,  and  therefore  cannot  be  taken 
away  or  materially  impaired  or  interfered  with 
even  under  legislative  authority  without  com- 
pensation. 

2.  Eminent  domain  <s=»106— Right  to  com- 
pensation TOR  INTERFERENCE  WITH  EASE- 
MENT OF  ACCESS  TO  STREET. 

An  abutting  owner  is  entitled  to  compensa- 
tion where  his  easement  of  access  to  the  street 
is  taken  away  or  materially  interfered  with 
by  the  municipality  as  the  result  of  making  an 
unusual  change  in  the  street,  or  putting  it,  or 
allowing  it  to  be  put,  to  an  extraordinary  or  un- 
anticipated use. 
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B.  EMINENT  DOMAIN  *=>106— RECOVERY  FOB 
INJURY  TO  ACCESS  TO  PROPERTY  FROM  VIA 
DUCT  IN  STREET. 

The  building  of  a  viaduct  in  a  street  by  a 
«ty,  whereby  ingress  to  and  egress  from  abut 
ting  property  is  adversely  affected,  is  such  an 
extraordinary  use  of  the  street  as  could  not 
have  been  anticipated  at  the  time  of  its  dedica- 
tion, and  an  abutting  owner  is  entitled  to  com- 
pensation for  injury  to  his  property  on  such 
account  which  is  not  of  a  kind  common  to  the 
general  public. 

4.  WOBDS  AND  PHRASES— "STREET." 

The  term  "street"  is  ordinarily  used  to 
mean  a  public  road  In  a  city  or  village. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Street.] 

5.  Eminent  domain  «=»106— Right  to  com- 
pensation fob  deprivation  of  access  to 
boadwat  by  viaduct. 

Where  the  street  in  front  of  plaintiff  lumber 
company's  premises  was  not  vacated,  bnt  the 
roadway  was  raised  on  a  viaduct  so  that  the 
lumber  company  was  deprived  of  direct  access 
thereto,  its  easement  having  been  interfered 
with  substantially,  it  was  entitled  to 'compensa- 
tion from  the  city  under  the  Constitution. 

6.  Trial  $=>139(1)— Gbant  of  nonsuit  ebbob 
where  there  is  evidence  showing  right 
to  recovery. 

Where  there  was  evidence  showing  plain- 
tiffs right  to  recover,  and  sufficient  evidence 
to  sustain  verdict  in  his  favor,  it  was  error  to 
grant  nonsuit. 

Error  to  District  Court,  City  and  County  of 
Denver;  John  H.  Denison,  Judge. 

Action  by  the  Minnequa  Lumber  Company 
and  Homer  W.  Bingham  against  the  City  and 
County  of  Denver.  To  review  judgment  of 
nonsuit,  plaintiffs  bring  error.  Reversed. 

N.  Walter  Dixon,  Thomas  J.  Dixon,  and 
Walter  M.  Appel,  all  of  Denver,  for  plaintiff 
In  error  Minnequa  Lumber  Co. 

Stokes  &  Sherman,  of  Denver,  for  plaintiff 
In  error  Bingham. 

James  A.  Marsh  and  Thomas-  H.  Gibson, 
both  of  Denver,  for  defendant  In  error. 

ALLEN,  J.  This  is  an  action  brought  by 
the  Minnequa  Lumber  Company  against  the 
city  and  county  of  Denver  to  recover  damages 
for  depreciation  in  the  value  of  its  property 
as  a  result  of  the  construction  of  the  Larimer 
street  viaduct  At  the  close  of  the  evidence, 
the  trial  court,  on  motion  of  the  defendant, 
granted  a  nonsuit  against  the  plaintiff.  A 
motion  for  a  new  trial  having  been  interposed 
and  overruled,  the  plaintiff  brings  the  cause 
here  for  review. 

At  the  time  of  the  Injury  complained  of, 
and  of  the  bringing  of  this  action,  the  plaintiff 
was  the  owner  in  fee  of  block  275  and  the 
west  half  (excepting  a  small  lot  In  the  south- 
east corner)  of  block  269,  in  West  Denver, 


which  is  business  property,  and  for  many 
years  had  been  used  and  enjoyed  as  one  body 
of  land  in  carrying  on  the  lumber  business. 

The  plaintiff's  property  lies  along  and  Is 
bounded  on  the  south  by  Larimer  street, 
and  is  situated  between  Second  street,  which 
bounds  it  on  the  west,  and  an  alley  between 
Third  and  Fourth  streets,  which  bounds  It  on 
the  east.  Larimer  street  Is  a  business  street, 
and  an  important  business  thoroughfare  of 
the  city,  running  from  Thirty-Seventh  street 
to  First  street,  where  it  connects  with  Golden 
avenue  and  West  Colfax  avenue.  Before  the 
construction  of  the  viaduct,  Larimer  street 
formed  a  direct  means  of  access  to  plaintiff's 
property,  from  the  east,  west,  and  south. 

The  Larimer  street  viaduct  runs  upon  and 
along  Larimer  street,  beginning  at  Eighth 
street  and  continuing  thence  to  West  Colfax 
avenue  and  on  a  short  distance  beyond  First 
street.  The  viaduct,  where  it  runs  along 
plaintiff's  premises,  Is  more  than  20  feet 
above  the  ground.  It  rests  on  numerous  con- 
crete pillars,  and  occupies  the  whole  roadway 
of  the  former  surface  of  the  street  Public 
travel  over  Larimer  street  between  Eighth 
street  and  Colfax  avenue,  Is  now  over  the  via- 
duct instead  of  upon  the  former  surface  of 
the  street  All  means  of  access  to  plaintiff's 
property  by  way  of  the  traveled  part  of  Lar- 
imer street  has  been  cut  off,  except  that  foot 
travelers  may  reach  it  by  means  of  stairs 
from  the  viaduct 

The  gist  of  the  plaintiff's  cause  of  action  is 
that  by  the  construction  of  the  viaduct  the 
plaintiff's  right  of  access  to  its  property  by 
way  of  Larimer  street  has  been  entirely  cut 
off  and  destroyed,  and  damages  are  claimed 
on  account  thereof,  under  section  15,  art.  2,  of 
the  Constitution,  where  it  Is  provided: 

"That  private  property  shall  not  be  taken  or 
damaged  for  public  or  private  use,  without  just 
compensation." 

[1-3]  An  abutting  owner  has  an  Indefeas- 
ible right  of  access  to  and  from  his  property 
to  the  street  28  Cyc.  883.  Such  right  is 
appurtenant  to  his  lot  and  Is  private  proper- 
ty. 15  Cyc.  665.  As  a  general  rule,  this 
right  cannot  be  taken  away,  or  materially 
impaired  or  interfered  with,  even  under  leg- 
islative authority,  without  compensation.  13 
R.  0.  L.  142,  {  125.  The  abutting  owner  is 
entitled  to  compensation  where  the  easement 
of  access  is  taken  away  or  materially  inter- 
fered with  by  the  municipality  as  the  re- 
sult of  making  an  unusual  change  In  the 
street  or  putting  it  or  allowing  It  to  be  put 
to  an  extraordinary  or  unanticipated  use. 
Colorado  Springs  v.  Stark,  57  Colo.  384,  140 
Pac.  794.  The  building  of  a  viaduct  In  a 
street  by  the  city,  whereby  Ingress  and  egress 
to  abutting  property  Is  adversely  affected, 
Is  such  an  extraordinary  use  of  the  street  as 
could  not  have  been  anticipated  at  the  time 
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of  the  dedication)  and  the  abutting  owner  can 
recover  for  Injury  to  his  property  on  that 
account.  The  injury  is  of  a  kind  not  common 
to  the  general  public.  Pueblo  v.  Strait,  20 
Colo.  13,  36  Pac.  789,  24  L.  R.  A.  392,  46  Am. 
St.  Rep.  273. 

There  Is  no  contention  with  reference  to 
the  correctness  of  the  rules  and  principles 
above  stated,  but  the  argument  of  the  defend* 
ant  in  support  of  the  judgment  below  deals 
with  the  vacation  of  portions  of  Larimer 
street  and  plaintiff's  access  to  an  unvaeated 
part  of  the  former  surface  of  the  street.  As 
a  part  of  the  transaction  resulting  in  the  con- 
struction of  the  viaduct,  certain  parts  of 
Larimer  street  were  vacated,  but  that  por- 
tion of  Larimer  street  that  lies  along  the 
plaintiff's  property,  and  westerly  therefrom, 
was  never  expressly  vacated  by  ordinance. 

The  fact  that  the  plaintiff,  after  the  con- 
struction of  the  viaduct,  continued  to  have 
access  to  the  former  surface  of  Larimer 
street  In  front  of  its  property,  seems  to  have 
caused  the  trial  court  to  find  that  "in  the 
present  case  ingress  and  egress  remain  un- 
touched," and  to  grant  the  nonsuit  on  that 
theory.  In  our  judgment,  however,  the  fact 
above  mentioned  is  not  controlling,  under  the 
circumstances  existing  In  this  case,  upon  the 
question  of  the  Invasion  of  the  plaintiffs 
right  of  access.  While  no  part  of  Larimer 
street  where  it  adjoins  plaintiffs  lots  was 
formally  vacated,  nevertheless  the  plaintiffs 
easement  of  access  to  Larimer  street,  for  rea- 
sons hereinafter  mentioned,  was  materially 
impaired  and  interfered'  with,  if  not  destroy- 
ed, by  the  construction  of  the  viaduct 

[4-B]  The  term  "street"  is  ordinarily  used 
to  mean  "a  public  way  or  road  in  a  city  or 
village."  28  Cyc.  832.  Prior  to  the  construc- 
tion of  the  viaduct,  the  public  highway,  and 
the  place  used  for  public  travel,  was  upon  the 
natural  surface  of  the  street,  and  to  such 
highway  plaintiff  had  free  and  unobstructed 
access.  After  the  viaduct  was  built,  the 
public  way  was  upon  the  viaduct  Instead  of 
upon  the  strip  of  ground  lying  below  the  via- 
duct, not  only  because  the  viaduct  was  the 
most  convenient  way  of  going  over  Larimer 
street,  but  also  because  the  former  surface 
of  the  street  was  obstructed  as  the  result 
of  the  vacation  of  a  large  section  of  the 
street  lying  easterly  of  the  alley  which 
bounds  plaintiffs  premises  on  the  east.  The 
viaduct  itself  became  the  public  way;  at  least 
It  carried  the  roadway.  And  such  roadway, 
or  public  highway,  was  carried  by  the  viaduct 
more  than  20  feet  above  the  ground,  as  it 
passed  plaintiff's  premises  and  for  some  dis- 
tance In  either  direction,  and  to  this  highway 
plaintiff  had  no  access  from  Its  property. 
Hence  by  the  construction  of  the  viaduct, 
which  raised  the  traveled  part  of  the  street 
20  feet  or  more  above  where  It  lay  before,  the 
plaintiff  was  deprived  of  its  easement  of  ac- 
cess to  Larimer  street  as  a  public  way. 


The  easement  of  access  relates,  not  merely 
to  the  street  as  a  strip  of  ground,  but  also  to 
the  street  as  a  road  used  for  public  travel. 
The  plaintiff,  in  common  with  all  citizens, 
has  the  right  to  use  the  viaduct  as  a  public 
highway.  That  Is  the  plaintiff's  public  right. 
The  easement  of  access  is  a  right  given  to  the 
abutting  owner  "in  addition  to  the  public 
easement  in  the  street."  1  Words  and 
Phrases,  58.  It  is  a  private  property  or  right. 
15  Cyc.  665.  Both  the  public  and  the  private 
right  extend  to  the  traveled  part  of  the 
street  It  has  accordingly  been  held  that,  in 
order  that  the  abutting  owner  may  reach  the 
"traveled  part"  of  the  street  he  has  the 
right  to  bridge  a  ditch  or  construct  a  grade 
for  that  purpose.  37  Cyc.  206,  note  95.  In 
1  Words  and  Phrases,  58,  citing  Reining  v. 
New  York,  L.  &  W.  By.  Co.  (Super.  Ct)  13 
N.  X.  Supp.  238,  it  is  said: 

"The  easement  of  access  which  the  owner  of 
property  has  cannot  be  the  mere  right  of  going 
out  from  his  home  or  place  of  business  on  the 
street  and  returning  therefrom  on  his  own  land, 
which  he  may  do  by  virtue  of  his  personal  lib- 
erty, but  means  a  certain  convenience  in  the  use 
of  his  property  with  respect  to  the  rest  of  the 
world.  •  *  • 

"The  right  of  access  includes  the  opportunity 
for  a  man's  customers  to  come  to  his  place  of 
business  without  unreasonable  hindrance  or  in- 
terruption. •  •  * 

"This  access  is  broad  enough  for  the  beneficial 
enjoyment  of  his  property,  so  that,  if  his  place 
of  business  is  situated  so  as  to  invite  trade  and 
custom  *  *  *  from  places  on  the  street  be- 
yond either  direction,  such  patronage  ought  not 
to  be  turned  away  from  him  by  obstructions  on 
his  front" 

The  views  above  expressed  are  in  accord 
with  the  opinion  of  this  court  in  Denver  v. 
Bayer,  7  Colo.  113,  2  Pac.  6,  where  It  was 
said: 

"The  abutting  lot  owner  has  a  peculiar  inter- 
est in  the  street  He  has  rights  therein  not 
shared  by  the  general  public.  If  the  fee  thereof 
be  in  the  municipality,  he  owns  an  easement 
therein.  This  easement  or  right  though  incor- 
poreal and  intangible,  often  gives  to  the  realty 
whatever  value  it  may  be  found  to  possess; 
without  it  the  land  and  the  improvements  there- 
on may  be  of  litle  use  or  benefit;  with  it  they 
may  yield  to  the  owner  a  handsome  revenue. 
This  is  especially  true  of  business  streets  and 
business  blocks  erected  thereon.  *  *  * 

"Whatever  permanently  prevents  the  adjacent 
owner's  free  use  of  the  street  for  ingress  or 
egress  to  or  from  his  lot  and  whatever  interfer- 
ence with  the  street  permanently  diminishes  the 
value  of  his  premises,  is  as  much  a  damage  to 
his  private  property  as  though  some  direct  physi- 
cal injury  were  inflicted  thereon." 

As  hereinbefore  stated,  there  was  evidence 
that  plaintiff's  easement  of  access  to  Larimer 
street  was  seriously  invaded,  if  not  destroy- 
ed, and  under  the  decision  in  Pueblo  v.  Strait, 
supra,  the  easement  having  been  interfered 
with  by  reason  of  the  construction  of  a  vla- 
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duct,  the  plaintiff  Is  entitled  to  compensation 
under  the  constitutional  provision  relied  on. 
There  being  evidence  showing  plaintiff's 
right  to  recover,  and  sufficient  evidence  to 
sustain  a  verdict  In  his  favor,  it  was  error  to 
grant  a  nonsuit  Schwenke  v.  Union  D.  &  R. 
Co.,  12  Colo.  341,  345,  21  Pac.  43. 

The  Judgment  is  therefore  reversed,  and 
the  cause  remanded  for  a  new  trial. 

Reversed. 

GARRIGUES,  C.  J.,  and  SCOTT,  J.,  concur. 


ROBERTSON  v.  FIRST  NAT.  BANK  OF 
JACKSON,  TENN.    (No.  9620.) 

(Supreme  Court  of  Colorado.    Jan.  5,  1020.) 

1.  Pledges  <8=»30(2)— Duty  of  pledgee  in 
enforcement  of  collateral  stated. 

In  the  enforcement  of  collateral  it  is 
pledgee's  duly  to  use  ordinary  diligence,  not 
only  in  making  demand  for  payment  or  per- 
formance on  the  principal  debtor,  but  also  in 
taking  the  necessary  steps  to  fix  the  liability  of 
tbe  parties  secondarily  liable,  in  making  sales 
when  authorized,  and  in  prosecuting  suit  to  judg- 
ment and  execution;  and  he  is  liable  to  tbe 
pledgor  for  any  loss  occasioned  by  his  negli- 
gence in  any  of  these  matters. 

2.  Pledges  <&=>30(5)  —  Failure  to  enforce 
collateral  mortgage  held  a  defense  to 
action  on  note  secured. 

Where  the  maker  of  a  note  pledged  as  col- 
lateral, a  note  and  mortgage,  giving  the  pledgee 
a  power  of  sale,  which  collateral  note  became 
due  by  its  terms  in  1914,  and  in  fact  by  default 
in  interest  in  1913,  and  was  collectible  until 
1916,  failure  of  pledgee,  on  request  to  enforce 
collection,  foreclose  the  mortgage,  or  allow 
pledgor  to  do  so,  until  the  collateral  became 
worthless,  was  such  negligence  as  to  constitute 
a  defense  in  an  action  on  the  note  secured 
brought  by  pledgee  In  1918. 

3.  Pledges  «=>30(2)— Diligence  in  enforc- 
ing COLLATERAL  IS  QUESTION  OF  FACT. 

The  question  of  diligence  in  enforcement  of 
collateral  upon  the  part  of  the  pledgee  is  large- 
ly one  of  fact  to  be  established  on  the  trial. 

4.  Pledges  ®=»1— Purpose  and  nature  of 
pledge  contract  stated. 

The  primary  purpose  of  a  pledge  is  to  put 
in  the  power  of  the  pledgee  to  reimburse  him- 
self for  the  money  advanced  when  it  becomes 
due  and  remains  due  and  unpaid,  and  the  con- 
tract carries  with  it  an  implication  that  the 
security  shall  be  made  effectual  to  discharge 
the  (Obligation. 

Error  to  District  Court,  City  and  County 
ol!  Denver;  John  I.  Mulllns,  Judge. 

Action  by  the  First  National  Bank  of  Jack- 
son, Tenn.,  a  corporation,  against  S.  R. 
Robertson.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Reversed. 


N.  Walter  Dixon,  of  Denver,  for  plaintiff 
in  error. 

Dana,  Blount  &  Silverstein,  of  Denver, 
for  defendant  in  error. 


SCOTT,  J.  The  defendant  in  error  brought 
suit  against  the  plaintiff  in  error  upon  a 
promissory  note  in  the  sum  of  1700,  dated 
May  10,  1916. 

The  complaint  sets  forth  a  collateral  agree- 
ment as  attached  to  the  note  as  follows: 

"Having  executed  a  promissory  note,  dated 
at  Jackson,  Tenn.,  on  the  10th  day  of  May, 
1916,  for  ?700.00,  payable  to  the  First  National 
Bank  of  Jackson,  Tenn.,  or  order,  6  mos.  after 
date,  with  interest  from  maturity  at  the  rate 
of  six  per  cent  per  annum,  and  being  desirous 
of  securing  the  same,  and  all  my  other  liabilities 
actual  and  contingent  to  said  bank,  or  its  as- 
signs, now  existing  or  which  may  hereafter 
arise,  I  do  hereby  pledge  to  said  bank  and  its 
assigns,  as  collateral  security  for  said  note  and 
said  other  liabilities. 

"Note  and  coupons  attached  of  Rachel  H. 
Lyon,  due  October  28,  1914,  and  agree  to  give 
additional  security  to  keep  up  the  present  margin 
whenever  the  market  value  of  the  above  col- 
lateral should  decline  and  within  twenty-four 
hours  after  receipt  of  notice  so  to  do  from  the 
holder  of  this  note  or  other  of  said  liabilities. 
In  default  of  payment  of  said  note,  or  other 
of  said  liabilities,  at  maturity,  or  in  default  of 
my  giving  such  additional  security  when  so  noti- 
fied, or  in  case  of  my  suspension,  failure  or  in- 
solvency or  the  commission  of  any  act  of  in- 
solvency or  bankruptcy  on  my  part  said  bank, 
or  its  assigns,  shall, 'in  addition  to  the  forego- 
ing collateral,  have  a  lien  on  all  notes,  drafts, 
bills  receivable  or  moneys  held  by  or  in  transit 
to  said  bank,  or  its  assigns,  in  my  name  or 
for  my  account,  the  same  to  be  deemed  to  have 
been  assigned  to  said  bank,  or  its  assigns,  as 
additional  collateral  for  the  payment  of  said 
note  and  all  other  of  my  said  liabilities,  actual 
and  contingent;  said  bank,  its  assigns,  or  the 
holder  of  such  liability  to  have  the  option  of  ap- 
plication of  any  or  all  of  said  collaterals  before 
sale,  or  the  proceeds  thereof  after  sale,  upon 
any,  either  or  all  of  said  liabilities  as  it  may 
elect  and  upon  such  default  being  made,  I  do 
hereby  authorize  said  bank,  its  officers,  assigns, 
or  the  holder  of  said  liability  to  sell,  or  cause 
to  be  sold,  any  or  all  of  said  collaterals,  or  any 
substitutes  therefor  or  additions  thereto,  at  pub- 
lic sale,  upon  such  notice,  at  such  place  and 
on  such  terms  as  said  bank,  its  officers,  assigns 
or  the  holder  of  said  liability  may  deem  proper, 
or  at  the  option  of  said  bank,  its  officers,  as- 
signs or  the  holder  of  said  liability,  at  private 
sale,  without  notice  to  me  or  the  public,  and  to 
apply  the  proceeds  first  to  the  payment  of  the 
expenses  incurred  by  said  sale,  next  to  the  dis- 
charge of  my  liabilities  as  hereinbefore  set 
out  Any  surplus  loft  shall  be  paid  to  me.  If 
the  proceeds  of  such  sale  are  not  sufficient  to 
pay  all  of  my  liabilities  hereby  secured,  I  agree 
to  pay  the  balance  on  demand.  In  case  of  a 
sale  of  said  collaterals,  said  bank,  its  assigns 
or  the  holder  of  any  liability  hereby  secured 
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may  become  the  purchaser  thereof  without  any 
right  of  redemption  on  my  part  *  »  • 

"S.  R.  Robertson.  [Sign.]" 

A  demurrer  was  sustained  to  the  original 
answer  and  cross-complaint.  An  amended 
answer  and  cross-complaint  was  filed,  and, 
upon  motion  of  the  plaintiff,  was  stricken 
from  the  files,  and  judgment  rendered  for  the 
plaintiff. 

Inasmuch  as  the  matter  was  thus  deter- 
mined on  the  pleadings,  we  set  forth  in  full 
the  amended  answer  and  cross-complaint,  as 
follows: 

"That  the  note  sued  on  in  this  action  is  the 
last  renewal  of  a  note  made  by  the  defendant  in 
the  year  1912,  payable  to  the  order  of  G.  H. 
Robertson,  who  then  resided  in  the  city  of  Jack- 
son, state  of  Tennessee. 

"(2)  That  as  collateral  security  for  the  pay- 
ment of  said  original  note  and  any  and  all  re- 
newals thereof,  defendant  delivered  to  payee 
named  in  said  original  note  a  certain  promis- 
sory note  secured  by  second  trust  deed  on  real 
estate  situate  in  the  city  and  county  of  Denver, 
Colo.,  which  said  collateral  note  came  into  the 
possession  of  the  plaintiff  with  said  original 
note,  as  collateral,  and  which  plaintiff  accepted 
as  pledgee  and  thereby  became  and  was  charged 
with  all  the  duties  of  a  pledgee  in  respect 
thereto. 

"(3)  That  said  collateral  note  was,  at  the 
time  of  delivery  of  the  same  by  defendant  as 
aforesaid,  a  good  and  collectible  note  of  greater 
value  and  amount  than  the  note  sued  on  in 
this  action,  said  collateral  note  being  for  the 
principal  sum  of  two  thousand  dollars  ($2,000). 
That  by  the  terms  of  said  deed  of  trust  securing 
the  payment  of  said  collateral  note,  plaintiff 
could  have  declared  said  collateral  note  due  and 
payable  in  the  month  of  January,  A.  D.  1013, 
for  default  in  payment  of  interest,  and  said 
collateral  note  fell  due  by  its  terms  on  the  28th 
day  of  October,  A.  D.  1914. 

"(4)  Defendant  is  informed  and  believes,  and 
so  alleges,  that  said  collateral  note  could  have 
been  enforced  and  collected  by  the  plaintiff  by 
the  exercise  of  reasonable  diligence  at  any  time 
in  the  year  A.  D.  1913,  after  January  in  said 
year,  and  until  the  month  of  March,  A.  D.  1915, 
either  by  foreclosure  of  said  deed  of  trust  or 
by  action  at  law. 

"(5)  That  during  the  years  1913,  1914,  and 
1915  plaintiff  was  repeatedly  requested  and 
urged  by  the  defendant  to  enforce  the  payment 
of  said  collateral  note,  but  plaintiff  wholly  neg- 
lected and  refused  so  to  do  and  refused  and  neg- 
lected to  present  the  same  for  payment  when 
the  same  became  due  and  refused  to  deliver 
said  collateral  note  to  defendant  in  order  that 
he  might  enforce  the  payment  of  same. 

"(6)  That  during  the  year  1913  defendant  in 
order  that  he  might  declare  said  collateral  note 
due  and  payable  and  enforce  the  payment  of 
same  requested  plaintiff  to  deliver  to  him  said 
collateral  note  and  tendered  other  good  and  suf- 
ficient collateral  to  plaintiff  in  lieu  thereof,  and 
that  plaintiff  refused  to  deliver  said  collateral 
note  or  accept  the  collateral  tendered  in  lieu 
thereof. 

"(7)  That  at  the  time  the  renewal  note  sued 


on  in  this  action  was  made  by  defendant,  de- 
fendant was  not  advised  and  had  no  reason  to 
believe  that  said  collateral  note  had  become 
worthless ;  and  that  when  he  was  so  advised  he 
refused  to  make  further  renewal  of  the  note 
sued  on,  although  requested  by  plaintiff  so  to  do. 

"(8)  That  said  collateral  note,  as  defendant  is 
informed  and  believes,  has  now  become  non- 
collectible  and  of  no  value  to  defendant,  and 
that  by  the  neglect  and  refusal  of  plaintiff  to 
collect  the  same  when  it  could  have  been  col- 
lected, and  by  its  refusal  to  permit  defendant 
so  to  do,  defendant  has  been  damaged  in  the 
sum  of  two  thousand  six  hundred  and  eighty 
dollars  ($2,680)." 

It  is  agreed  that  the  sole  question  to  be 
determined  is:  Does  the  amended  answer 
and  counterclaim  set  forth  a  good  defense? 

We  assume  that  the  collateral  agreement 
was  attached  to  the  original  as  well  as  the 
renewal  notes. 

It  will  be  noted  that  this  agreement  au- 
thorized the  bank,  in  case  of  default  In  pay- 
ment of  defendant's  note,  to  sell  the  collater- 
al note  and  security,  which  in  this  case  ap- 
pears to  have  been  a  trust  deed. 

It  will  be  seen  from  the  answer  that  the 
collateral  note  became  due  under  Its  terms 
October  28,  1914,  and  In  fact  because  of  a 
default  in  the  payment  of  interest,  in  Jan- 
uary, 1913. 

This  suit  was  instituted  In  June,  1918.  It 
is  alleged  that  the  defendant  repeatedly  urged 
the  plaintiff  during  the  years  1913, 1914,  and 
1915  to  enforce  the  collection  of  the  collater- 
al note,  which  request  was  neglected  and  re- 
fused, and  also  that  defendant  tendered  to 
plaintiff  other  good  and  sufficient  security 
for  his  debt,  and  requested  the  delivery  of 
the  collateral  note  to  him  In  order  that  he 
might  enforce  payment,  and  that  plaintiff 
refused  to  so  return  the  collateral  note  to 
the  defendant  for  such  purpose. 

[1]  The  general  rule  of  law  in  respect  to 
the  duty  and  diligence  of  a  pledgee  is  stated 
in  31  Cyc.  832,  to  be  as  follows : 

"In  the  enforcement  of  collateral  by  the 
pledgee  it  is  his  duty  to  use  ordinary  diligence, 
not  only  in  the  making  demand  for  payment  or 
performance  on  the  principal  debtor,  but  also 
in  taking  the  necessary  steps  to  fix  the  liabil- 
ity of  parties  secondarily  liable,  in  making  sales 
when  authorized,  and  in  prosecuting  suit  to 
judgment  and  execution ;  and  he  is  liable  to  the 
pledgor  for  any  loss  occasioned  by  his  negligence 
in  any  of  these  matters." 

That  the  pledgee  of  commercial  paper  is 
bound  to  use  reasonable  diligence  in  the  col- 
lection of  the  same  is  the  universal  rule  of 
law.  Hallack  L.  &  M.  Co.  v.  Gray,  19  Colo. 
158,  34  Pac.  1000;  Waldron  v.  Marcier,  82 
IU.  550. 

[2]  It  appears  from  the  collateral  contract 
that  the  plaintiff  was  duly  authorized  to 
sell  the  collateral.  Under  this  state  of  facts, 
the  plaintiff  was  clearly  guilty  of  negligence. 
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Natl.  Exchange  Bank  t.  Kllpatric,  204  Mo. 
119,  102  S.  W.  499,  120  Am.  St  Rep.  689,  and 
authorities  there  cited. 

[3]  The  question  of  diligence  upon  the  part 
of  a  pledgee  is  largely  one  of  fact  to  be  es- 
tablished on  the  trial.  Hall  v.  Railroad  Co., 
15  Ind.  362. 

[4]  The  primary,  and  indeed  the  one,  pur- 
pose of  a  pledge  is  to  put  in  the  power  of  a 
pledgee  to  reimburse  himself  for  the  money 
advanced  when  it  becomes  due  and  remains 
due  and  unpaid.  The  contract  carries  with 
it  an  implication  that  the  security  shall  be 
made  effectual  to  discharge  the  obligation. 
Lamberton  v.  Wlndom,  12  Minn.  232  (Gil.  151), 
■00  Am.  Dec.  301. 

In  the  case  of  Bonta  v.  Curry,  66  Ky.  (3 
Bush)  678,  it  was  held: 

"The  assignee  of  a  note  as  collateral  security 
was  notified  of  the  impending  insolvency  of  the 
obligor,  and  warned  that,  if  he  did  not  sue  or 
surrender  the  note  forthwith,  he  must  take  the 
risk,  and  would  be  held  responsible.  The  debt 
being  lost  in  consequence  of  the  failure  to  sue 
when  notified  and  warned  as  above,  the  assignee 
is  held  responsible  for  the  amount  of  the  note." 

It  was  said  in  Hanna  v.  Holton,  78  Pa.  St 
334,  21  Am.  Rep.  20:  ' 

"A  creditor  who  holds  a  collateral  security  for 
the  protection  of  his  debt  stands  in  a  different 
relation  to  the  assignor  of  the  collateral,  though 
the  latter  be  his  debtor.  By  the  assignment  a 
privity  in  contract  is  established,  which  invests 
the  assignee  with  the  ownership  of  the  collateral, 
for  all  purposes  of  dominion  over  the  debt  as- 
signed. He  alone  is  empowered  to  receive  the 
money  to  be  paid  upon  it,  and  to  control  it  in 
order  to  protect  his  right  under  the  assignment." 

It  is  argued  that  defendant  is  estopped 
by  reason  of  the  execution  of  the  renewal 
note.  This  is  not  pleaded  and,  if  it  were, 
must  be  largely  determined  by  the  circum- 
stances appearing. 

We  think  the  answer  sufficiently  states  a 
good  defense. 

The  judgment  is  reversed. 

GARRIGUES,  C.  J.,  and  DENISON,  J., 
concur. 


MASON  v.  WALKER.    (No.  9726.) 

(Supreme  Court  of  Colorado.    Jan.  5,  1920.) 

Judgment  <8=>744— -Judgment  fob  defendant 
in  suit  to  cancel  note  as  paid  conclu- 
sive in  action  on  note. 
Where  a  maker  of  a  note  brought  suit 
against  payee  to  have  it  canceled  as  having  been 
paid,  and  payment  was  denied,  and  the  issue 
was  tried  and  determined  in  the  payee's  favor, 
such  judgment  was  res  adjudicata  in  a  subse- 
quent suit  by  the  payee  against  the  maker  on 
the  issue  of  payment 

Department  2. 

Error  to  District  Court,  City  and  County  of 
Denver ;  Thomas  J.  Black,  Judge. 

Action  by  George  Walker  against  Anna  A. 
Mason.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.  Affirmed. 

George  F.  Dunklee  and  Edward  V.  Dunklee, 
both  of  Denver,  for  plaintiff  in  error. 

H.  E.  Lathe,  of  Denver,  for  defendant  In 
error. 

DENISON,  J.  This  was  a  suit  by  Walker 
against  Mason  upon  promissory  notes.  The 
defendant  pleaded  payment  The  plaintiff 
denied  payment  and  added  a  further  replica- 
tion pleading  res  adjudicata  on  that  issue. 

The  court  directed  a  verdict  for  the  plain- 
tiff, and  rendered  judgment  accordingly.  The 
defendant  brings  error,  and  asks  for  a  super- 
sedeas. 

By  the  replication  and  by  the  evidence  It 
appeared  that  Mason  had  previously  brought 
a  suit  against  Walker  concerning  the  same 
notes,  alleging  that  they  had  been  paid  and 
praying  their  cancellation.  Payment  was 
denied  by  the  then  defendant,  Walker,  and 
that  issue  was  tried  and  determined  in  his 
favor. 

It  thus  appears  that  as  to  the  identical 
notes,  the  identical  issue,  payment  vel  non, 
had  been  previously  adjudicated  in  Walker's 
favor  against  the  defendant,  Mason. 

The  law  is  familiar  and  requires  no  au- 
thority. The  Judgment  is  right  The  super- 
sedeas should  be  denied,  and  the  judgment 
affirmed. 

GARRIGUES,  C.  J.,  and  SCOTT,  J,  concur. 
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MILLER  etiL  t.  BINSHADLBR  et  aL 

(Supreme  Court  of  Oregon.    Jan.  27,  1920.) 

Frauds,  statute  of  «=»106(2)— Lessee  xay 
not  claim  possession  to  bi  undeb  oral 
contract  to  purchase. 
One  who  entered  a  parcel  of  land  under  a 
contract  for  a  deed  and  at  the  same  time  re- 
ceived a  written  option  to  purchase  a  nearby 
tract,  the  option  being  a  separate  writing,  and 
entered  the  second  tract  under  a  verbal  lease 
the  first  year,  giving  the  grantor  one-third  of 
the  crops,  and  under  written  leases  for  subse- 
quent years,  he  cannot  maintain  that  the  con- 
tract for  deed,  and  the  written  option  constitut- 
ed but  one  transaction,  for  the  purpose  of  convey- 
ing to  him  the  combined  tracts  at  an  agreed 
consideration,  and  that  he  was  in  possession  of 
the  second  tract  under  an  oral  contract  to  pur- 
chase. 

Department  2. 

Appeal  from  Circuit  Court,  Benton  Coun- 
ty;  G.  F  Skipworth,  Judge. 

Action  by  Theodore  Miller  and  Louisa  Mil- 
ler against  William  Blnsbadler  and  Theda 
Blnshadler.  Decree  for  plaintiffs,  and  de- 
fendants appeal.  Affirmed. 

The  plaintiffs  were  the  owners  of  two 
tracts  of  land  on  an  Island  in  the  Willam- 
ette river,  on  the  Benton  county  side,  In  the 
state  of  Oregon ;  one  of  81  acres,  upon  which 
there  were  certain  buildings,  and  the  other 
of  24.1  acres.  On  March  28,  1912,  after  a 
personal  Inspection  of  the  premises  by  the 
defendant  William  Blnshadler,  the  plaintiffs 
entered  Into  a  contract  with  him  for  the  sale 
of  the  31-acre  tract,  by  which  they  agreed 
to  sell  and  that  defendant  covenanted  to  pur- 
chase and  pay  for  the  property  at  the  stipu- 
lated price  of  $2,695,  of  which  $25  was  paid 
down  and  $775  was  paid  on  April  24,  1912, 
after  the  abstract  was  furnished  and  the 
title  was  approved  by  a  local  attorney.  It 
appears  that  $495  was  the  purchase  price 
of  certain  personal  property  then  on  the 
premises;  and  that  the  amount  to  be  paid 
for  the  land  was  $2,200,  of  which  $300  was 
"to  be  paid  on  or  before  each  and  every  year" 
thereafter  for  four  consecutive  years,  and 
$695  to  be  paid  on  or  before  five  years  from 
date;  and  that  each  payment  was  to  draw 
Interest  at  6  per  cent  per  annum  from,  the 
date  of  the  agreement  It  was  further  cove- 
nanted that  William  Blnshadler  should  pay 
all  taxes  which  had  been  assessed  thereon 
since  January  1,  1912,  and  all  future  taxes 
levied  thereon,  and  should  keep  the  build- 
ings, fences,  and  improvements  in  as  good 
condition  and  repair  as  they  were  at  the 
time  the  contract  was  executed. 

The  plaintiffs  agreed  that,  on  the  payment 
of  the  stipulated  price  with  accrued  interest 
"at  the  time  and  in  the  manner  above  speci- 
fied," they  would,  on  demand,  execute  and  de- 


liver to  William  Blnshadler  "a  good  and  suf- 
ficient deed  in  fee  simple,  free  of  all  legal 
Incumbrances  except  taxes."  For  any  fail- 
ure to  make  such  payments  as  they  matured 
or  to  meet  the  taxes  before  they  should  be- 
come delinquent  the  agreement  was  to  be 
considered  void,  all  payments  thereon  for- 
feited and  possession  of  the  premises  sur- 
rendered, or  the  plaintiffs  might  "elect  to  de- 
clare the  whole  of  such  purchase  price  due 
and  proceed  at  once  by  foreclosure  or  other- 
wise to  collect  the  same."  Under  this  con- 
tract William  Blnshadler  took  and  was  to 
have  possession  of  the  premises  so  long  as 
he  complied  with  the  terms  of  the  agree- 
ment, which  was  duly  witnessed  and  ac- 
knowledged. - 

Concurrent  with  the  execution  of  that  in- 
strument the  plaintiffs  gave  the  defendant 
William  Blnshadler  a  written  option  to  pur- 
chase the  24.1-acre  tract  at  any  time  up  to  Sep- 
tember, 1,  1913,  at  the  stipulated  price  of  $100 
per  acre,  upon  receipt  of  which  "within  the 
life  of  this  option,"  they  covenanted  to  give 
him  "a  "good  and  sufficient  deed  and  an  ab- 
stract of  title  to  same."  The  two  tracts  ad- 
joined. The  smaller  was  nearly  all  in  cultiva- 
tion, and  was  more  productive  than  the  31 
acres.  The  defendants  took  possession  of  the 
24  acres  under  a  verbal  lease  for  tl*e  first  year. 
On  March  22, 1913,  Theodore  Miller  executed 
to  the  defendants  a  written  lease  of  the  24.1- 
acre  tract  for  the  period  of  one  year  at  a 
cash  rental  of  $100,  to  be  paid  on  or  before 
November  1,  1913,  by  which  the  defendants 
further  agreed  upon  certain  terms  and  provi- 
sions therein  specified  in  regard  to  the  man- 
ner of  farming  the  land.  Separate  written 
leases  with  similar  conditions  were  executed 
yearly  thereafter  at  an  agreed  rental  of  $100, 
to  March  16,  1917,  when  the  rental  was 
raised  to  $125.  All  of  the  stipulated  yearly 
rental  was  paid  at  or  about  Its  maturity. 
Including  the  Initial  payment  of  the  $800 
mentioned,  made  at  the  inception  of  the  con- 
tract the  defendants  have  paid  thereon  the 
sum  of  $1,813.73.  Of  this  amount  $200  was 
paid  on  April  17, 1916,  after  which  there  was 
then  due  and  owing  on  the  purchase  price  of 
the  31  acres  $76728,  with  Interest  at  the.rate 
of  6  per  cent  per  annum. 

The  plaintiffs  brought  this  suit  to  foreclose 
on  that  contract  asking  for  a  decree  against 
William  Blnshadler  for  the  amount  then  due, 
and  that  if  it  should  not  be  paid  within  30 
days  from  the  entry  of  the  decree  that  tract 
should  be  sold  and  the  proceeds  applied  to 
the  satisfaction  of  the  plaintiffs'  claim. 

To  bar  her  dower  right  the  defendant 
Theda  Blnshadler  was  made  a  party.  For 
answer  the  defendants  admitted  the  execu- 
tion of  the  land  sale  contract  for  the  31-acre 
tract  and  the  option  to  purchase  the  24-acre 
farm,  copies  of  which  Instruments  were  at- 
tached to  and  made  a  part  of  their  plead- 
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Ing.  They  affirmatively  allege  "that  both  of 
said  contracts  constituted  one  transaction, 
made  at  the  same  time,"  for  the  purpose  of 
conveying  to  these  defendants  the  combined 
tracts  at  an  agreed  consideration  of  $4,600; 
that  false  representations  were  made  at  the 
inception  of  the  negotiations,  and  that  there 
were  defects  in  the  title,  by  reason  of  which 
the  plaintiffs  could  not  make  the  conveyance; 
that  on  September  21,  1913,  the  defendants 
tendered  to  the  plaintiffs  the  amount  of  the 
purchase  price,  which  was  refused,  and  the 
plaintiffs  failed  to  execute  a  deed;  that 
they  had  paid  the  plaintiffs  from  time  to 
time  $2,695,  the  full  amount  of  the  purchase 
price  of  the  31-acre  tract,  and  that  they  are 
able,  ready,  and  willing  to  pay  the  amount 
asked  for  the  other  acreage  when  the  title 
thereto  is  perfected,  and  they  receive  a  deed 
therefor.  They  in  turn  pray  for  a  decree 
that  the  full  purchase  price  of  the  SI  acres 
has  been  paid ;  that  plaintiffs  be  compelled 
to  make  a  good  and  sufficient  deed  of  the 
24  acres  on  payment  to  them  of  $2,400  by  the 
defendants ;  and  that  if  plaintiffs  refuse  to 
accept  the  payment  and  execute  such  deed 
the  money  be  paid  into  court,  and  that  a  de- 
cree be  rendered  in  lieu  of  such  conveyance. 
The  reply  denied,  all  the  material  allegations 
of  the  further  and  separate  answer. 

After  the  testimony  was  taken  the  court 
rendered  a  decree  as  prayed  for  in  the  com- 
plaint, from  which  the  defendants  appeal. 

J.  K.  Weatherford,  of  Albany  (Weather- 
ford  A  Wyatt,  of  Albany,  on  the  brief),  for 
appellants. 

H.  E.  Slattery,  of  Eugene,  for  respondents. 

JOHNS,  J.  (after  stating  the  facts  as 
above).  The  circuit  court  found  that  on 
April  17, 1916,  there  was  yet  due  and  unpaid 
on  the  land  sale  contract  for  the  31  acres, 
$726.31,  and  that  finding  is  sustained  by  the 
evidence.  There  is  no  competent-  evidence 
tending  to  show  that  the  contract  for  the 
sale  of  the  31  acres  and  the  option  on  the 
24-acre  tract  should  be  deemed  and  treated 
as  one  contract  for  the  purchase  and  sale  of 
the  combined  properties.  These  transactions 
were  evidenced  by  separate  written  instru- 
ments. The  purchase  price  of  the  31-acre 
tract  was  $2,200,  and  the  option  price  for 
the  other  tract  was  $2,400.  At  the  time  the 
contract  of  sale  was  executed  there  was  a 
payment  of  $800,  and  the  instrument  provid- 
ed for  the  payment  annually  of  $300  for  four 
consecutive  years  and  $659  to  be  paid  within 
five  years,  each  installment  to  draw  interest 
from  date.  By  its  terms,  William  Blnshadler 
covenanted  to  pay  $2,200  for  the  31  acres. 
Any  payment  on  the  24-acre  tract  was  at 


his  option  and  entirely  within  his  discretion- 
He  did  not  agree  to  make  any  payment  what- 
ever on  that  property.  Miller  could  enforce 
payment  against  Blnshadler  for  the  purchase 
price  of  the  31  acres,  but  could  not  insist  up- 
on payment  for  the  24  acres,  because  there 
was  no  agreement  to  pay,  and  no  mutual  ob- 
ligation. From  the  nature  of  things,  the 
two  instruments  could  not  be  construed  as 
one. 

Again,  for  the  first  year  the  defendants 
took  a  verbal  lease  of  the  24-acre  farm  for 
a  crop  rental  of  one-third,  and  for  the  fol- 
lowing years  they  had  a  written  lease,  with 
an  agreed  cash  rental.  All  payments  on  the 
purchase  price  were  made  on  the  31-acre 
tract,  and  nothing  was  paid  on  the  24  acres 
except  the  amount  of  the  stipulated  rental. 
Although  it  is  true  that  the  defendants  have 
had  possession  of  the  latter  realty,  yet  such 
holding  was  under  the  terms  and  conditions 
of  the  yearly  leases,  and  not  by  virtue  of  any 
contract  of  sale  or  purchase,  either  oral  or 
written.  The  land  sale  contract  expressly 
provided  that  they  should  have  possession  of 
the  81-acre  tract  so  long  as  they  complied 
with  its  terms.  There  is  no  such  provision 
in  the  eption  on  the  other  property. 

In  Roberts  v.  Templeton,  48  Or.  65,  80  Pac 
481,  3  I*  R,  A.  (N.  S.)  790,  at  page  810  of 
the  notes  in  the  last  publication,  numerous 
authorities  are  cited  to  the  effect  that  a 
tenant  in  possession  under  a  lease  cannot 
claim,  for  the  purpose  of  defeating  the  stat- 
ute of  frauds,  that  he  is  in  possession  under 
an  oral  contract  to  purchase.  The  rule  is 
well  stated  in  Cole  v.  Potts,  10  N.  J.  Eq.  67, 
where  the  court  said: 

"If  a  party  relies  upon  possession  as  part 
performance,  he  must  show  that  he  enjoyed  that 
possession  under  the  contract  If  he  came  in 
as  a  tenant,  he  must  show  by  unequivocal  proof 
that  the  tenancy  was  abandoned,  and  that  bis 
possession  as  a  tenant  was  changed  into  that 
of  a  vendee  under  the  specific  contract  he  was 
seeking  to  enforce." 

In  this  case  the  vendee  held  as  tenant,  and 
failed  to  show  a  change  of  possession. 

The  defendants'  claim  of  a  right  to  pur- 
chase the  24  acres  after  the  expiration  of  the 
option  on  September  1,"1913,  is  founded  upon 
oral  testimony  only,  and  even  that  is  indef- 
inite and  uncertain.  There  is  no  testimony 
tending  to  show  that  the  defendants  were 
ever  in  possession  of  the  24-acre  tract  under 
a  contract  to  purchase.  Their  holding  of 
that  land  was  as  tenants  only. 

The  decree  of  the  circuit  court  is  affirmed. 

McBRIDE,  C.  J.,  and  BEAN  and  BEN- 
NETT, JJ.,  concur. 
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CLATSOP  COUNTY  v.  WUOPIO  et  aL 
(Supreme  Court  of  Oregon.  Jan.  27,  1920.) 

1.  Bail  <b=>60— Justification  or  sureties 

MAY  BE  BEFORE  CLERK;  "ALLOWING  BAIL"; 
"ADMITTING  TO  BAIL." 

"Admitting  to  bail,"  or  "allowing  bail,"  as 
it  is  sometimes  termed,  is  a  judicial  act  which 
purely  ministerial  officers,  such  as  clerks  of 
court,  have  no  authority  to  perform,  in  the 
absence  of  an  express  statute;  but  by  "allow- 
ing bail"  or  "admitting  to  bail"  is  not  meant 
the  formal  justification,  subscription,  or  ac- 
knowledgment by  the  sureties,  the  term  first 
mentioned  relating  to  the  order  determining 
that  the  offense  is  bailable  and  fixing  the 
amount  of  undertaking,  and  "taking  the  bail" 
meaning  the  final  acceptance  or  approval  of  it 
by  the  court,  and  an  undertaking  was  valid  al- 
though justification  of  sureties  was  before  the 
clerk. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Admis- 
sion to  Bail.] 

2.  Criminal   law   4=9583  —  Good  cause 
shown  for  continuance. 

Where  an  attorney  appeared  on  date  set  for 
trial  and  showed  that  defendant's  attorney  bad 
enlisted  in  the  United  States  Army  and  was 
unable  to  be  present  at  the  trial,  and  that  de- 
fendant had  not  been  able  to  obtain  counsel, 
and  that  absent  counsel  possessed  all  the  facta 
constituting  defense,  the  court  had  good  cause 
for  continuing  the  case  for  the  next  term  of 
court,  and  defendant  cannot  complain;  there 
being  nothing  to  show  that  the  continuance  was 
against  his  wishes. 

In  Banc. 

Appeal  from  Circuit  Court,  Clatsop  Coun- 
ty; J.  A.  Eakin,  Judge. 

Action  by  Clatsop  County  against  MarJja 
Gustava  Wuopio  and  John  Wuopio.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Affirmed. 

See,  also,  179  Pac.  657. 

This  was  an  action  to  recover  upon  an  un- 
dertaking of  ball,  executed  by  defendants,  to 
secure  the  enlargement  of  one  H.  S.  Gilnett, 
who  had  been  indicted  by  the  grand  Jury  for 
obtaining  by  false  pretenses  the  signature  of 
a  person  to  a  promissory  note,  the  false  mak- 
ing of  which  would  be  forgery ;  the  general 
description'  of  the  offense  being  In  the  fol- 
lowing language: 

"H.  S.  Gilnett  is  accused  by  the  grand  jury 
of  the  county  of  Clatsop  by  this  indictment  of 
the  crime  of  obtaining  and  attempting  to  obtain 
by  false  pretenses,  with  intent  to  defraud,  the 
signature  of  a  person  to  a  promissory  note,  the 
false  making  of  which  is  and  would  be  forgery, 
committed  as  follows." 

Thereafter  In  the  body  of  the  Indictment 
followed  a  long  statement  of  the  particular 
circumstances  of  the  alleged  offense,  which 


dearly  showed  the  crime  denned  In  section 
1964,  L.  O.  L. 

The  defendant  Gilnett  was  arrested  upon 
a  bench  warrant  issued  out  of  the  circuit 
court,  and  on  the  26th  day  of  February,  1917, 
was  arraigned,  waived  time  to  plead,  entered 
a  plea  of  not  guilty,  and  was,  by  order  of 
the  court,  admitted  to  ball  In  the  sum  of 
$500.  The  undertaking  of  ball  was  executed 
before  the  clerk  and  not  In  the  presence  of 
the  circuit  judge,  and  contained  the  usual 
affidavit  as  to  the  qualifications  of  the  sure- 
ties, the  certificate  of  the  clerk  (hat  it  was 
subscribed  and  sworn  to  before  him  on  the 
26th  day  of  February,  and  the  certificate  of 
the  Judge  that  it  bad  been  examined  and  ap- 
proved by  him  on  February  26,  1917.  . 

Gilnett,  after  several  continuances,  finally 
failed  to  appear  at  the  time  fixed  for  trial, 
and  his  default  was  duly  noted,  his  ball  de- 
clared forfeited,  and  the  district  attorney 
was  directed  to  bring  an  action  on  the  un- 
dertaking against  his  sureties,  the  defend- 
ants herein. 

The  foregoing  Is  a  substantial  summary  of 
the  complaint,  which  the  testimony  sustains 
In  every  particular.  ' 

The  defendants  answered  by  a  general  de- 
nial, and  at  the  close  of  the  plaintiff's  case 
moved  for  a  nonsuit,  which  motion  being  de- 
nied they  stood  upon  such  motion  and  in- 
troduced no  evidence,  whereupon  the  court 
made  findings  and  entered  Judgment  for 
plaintiff,  from  which  defendants  appeal. 

Enoch  E.  Mathlson  and  J.  J.  Barrett,  both 
of  Astoria,  for  appellants. 
E.  C.  Judd,  of  Astoria,  for  respondent 

McBRlDB,  O.  J.  (after  stating  the  facts  as 
above).  The  defendants  raised  substantially 
several  objections  to  plaintiff's  recovery, 
which  may  be  summarized  as  follows:  (1) 
That  the  complaint  does  not  show  that  Gil- 
nett was  charged  with  any  crime  known  to 
the  law;  (2)  that  the  undertaking  is  void 
because  not  taken,  acknowledged  before,  and 
certified  by  the  circuit  judge  In  the  manner 
prescribed  by  section  1648,  L.  O.  L. ;  and 
(3)  that  the  continuance  granted  by  the  court 
on  June  29, 1917,  was  without  the  consent  of 
the  defendant  and  therefore  in  contravention 
of  law,  and  Gilnett  was  thereby  relieved 
from  any  further  responsibility  to  appear. 

As  to  the  first  objection  It  is  sufficient  to 
say  that  the  complaint  sets  forth  in  full  the 
indictment  found  against  Gilnett  and  that  in 
our  judgment  that  indictment  fully  stated 
the  offense  defined  by  section  1964,  L.  O.  L. 
Counsel  for  defendants  have  not  pointed  out 
any  particular  point  wherein  it  is  defective, 
and  the  first  objection  cannot  be  sustained. 

[1]  The  second  objection  is  more  plausible 
and  admits  of  serious  discussion.  It  Is  ap- 
parent from  the  record  that  the  court  made 
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an  order  admitting  defendant  Gllnett  to  ball 
in  the  sum  of  $500.  "Admitting  to  ball"  or 
"allowing  bail,"  as  It  is  sometimes  termed, 
is  a  Judicial  act  which  purely  ministerial 
officers,  such  as  clerks  of  the  court,  have  no 
authority  to  perform  In  the  absence  of  an 
express  statute.  3  R  C.  L.  p.  22,  §  23.  But 
by  "allowing  bail"  or  "admitting  to  ball"  Is 
not  meant  the  formal  matter  of  Justification, 
subscription,  or  acknowledgment  by  the  sure- 
ties. The  term  first  mentioned  relates  to  the 
order  determining  that  the  offense  is  bailable 
and  fixing  the  amount  of  the  undertaking. 
By  "taking  the  ball"  Is  meant  the  final  ac- 
ceptance and  approval  of  it  by  the  court 

The  justification  and  acknowledgment  are 
purely  ministerial  acts,  and  as  to  these  the 
better  authority  seems  to  be  that,  even  If  per- 
formed by  or  before  an  unauthorized  officer, 
that  f->ct  will  not  Invalidate  the  undertak- 
ing. 6  Cyc.  109. 

In  State  v.  Hays,  2  Or.  314,  the  court  puts 
the  undertaking  of  ball  on  a  par  with  other 
simple  contracts  and  uses  this  language: 

"The  undertaking  prescribed  by  our  statute 
is  radically  different  in  form  and  substance,  and 
retains  nothing  of  the  nature  of  the  confession 
of  a  judgment  or  a  recognizance.  It  is  a  sim- 
ple contract,  a  conditional  promise  for  the  pay- 
ment of  money,  to  be  sued  upon  as  is  a  bond 
or  promissory  note. 

"In  such  an  undertaking  when  is  the  contract 
complete?  When  it  is  signed  by  the  parties, 
placed  in  the  hands  of  the  magistrate,  and  the 
defendant  discharged ;  or  when  the  magistrate 
shall  have  appended  his  certificate? 

"The  law  positively  requires  a  justification  by 
affidavit  before  the  defendant  has  a  strict  right 
to  his  discharge.  But  it  has  never  been  held 
that  the  want  of  the  affidavit  can  be  set  up  as 
a  defense  in  an  action  upon  the  undertaking. 

"The  law  makes  it  the  duty  of  a  magistrate 
to  certify  to  the  acknowledgment  of  a  deed,  and 
he  may  be  liable  if  he  neglects  or  declines  to  do 
so;  but  the  deed  is  good  between  the  parties 
before  he  certifies.  In  case  of  a  deed  the  cer- 
tificate of  acknowledgment  is  taken  as  proof  of 
the  execution,  but  it  has  never  been  held  that 
In  the  absence  of  a  certificate,  or  in  case  of  a 
defective  one,  it  is  error  to  prove  the  execution 
by  paroL" 

In  the  present  case  the  justification  of  the 
sureties  was  before  the  clerk,  but  the  court 
approved  the  undertaking,  and  therefore  as 
a  matter  of  law  the  judge  and  not  the  clerk 
took  the  ball.  The  undertaking  was  in  statu- 
tory form ;  there  is  no  question  but  that  the 
sureties  signed  it  and  that,  by  reason  of  its 
being  given,  the  defendant  Gllnett  secured 
his  discharge  from  custody.  It  does  not  lie 
in  the  mouths  of  the  defendants  to  say  that, 
by  reason  of  the  fact  that  a  mere  ministerial 
act  was  performed  by  the  clerk  Instead  of 
the  Judge,  they  are  discharged  from  liability. 

[2]  The  objection  that  the  trial  was  post- 
poned to  a  future  day  without  good  cause 
being  shown  Is  untenable.     The  case  was 


duly  set  for  trial  on  June  29,  1917,  and  on 
that  date  the  following  order  was  made  In 
the  case: 

"Now  on  this  day  came  the  defendant  by  G. 
0.  Fulton,  an  attorney  of  this  court  represent- 
ing and  appearing  on  behalf  of  B.  H.  Rowland, 
and  having  shown  the  court  that  B»  H.  Row- 
land, attorney  for  said  H.  S.  Gilnett,  has  enlist- 
ed as  a  volunteer  in  the  United  States  Army, 
and  is  now  at  the  Presidio  and  unable  to  be 
present  at  the  trial  of  this  cause,  and  that 
the  defendant  has  not  been  able  to  obtain  coun- 
sel, and  that  said  R.  H.  Rowland  is  possessed 
of  all  the  facts  constituting  the  defense,  and  it 
appearing  to  the  court  that  it  would  be  just, 
to  have  this  cause  continued, 

"It  is  therefore  ordered  by  this  court  that  this 
cause  and  the  trial  thereof  be  continued  until 
the  next  term  of  court."  , 

The  reasons  given  constituted  good  cause 
for  a  continuance.  The  defendant  having 
given  an  undertaking  to  appear  on  that  very 
day,  the  presumption  is  that  he  was  there  In 
accordance  with  It  terms,  and  It  does  not  ap- 
pear that  the  continuance  was  against  his 
wishes.  On  the  contrary,  It  appears  that  It 
was  in  his  Interest  and  for  his*  benefit  that 
the  continuance  was  granted,  so  that  he 
would  not  be  forced  into  trial  without  the 
assistance  of  counsel  familiar  with  the  facts 
In  the  case.  State  v.  Moss,  181  Pac.  347. 

The  judgment  of  the  circuit  court  Is  af- 
firmed. 


LOONEY  et  ai  v.  SEARS  et  a! 
(Supreme  Court  of  Oregon.   Jan.  20,  1920.) 

1.  Adverse  possession  «=>106  (4)— Confers 
fee-simple  title  bt  operation  of  law. 

Adverse  possession  for  more  than  10  years 
confers  fee-simple  title  by  operation  of  law. 

2.  Ejectment  «=>24— Title  bt  adverse  pos- 
session AVAILABLE  AS  DEFENSE. 

One  acquiring  title  to  land  by  adverse  pos- 
session can  successfully  defend  an  ejectment 
action  brought  by  the  owner  of  the  record  title. 

3.  Quieting  title  «j=»10(4)— Record  title  is 
cloud  on  title  bt  adverse  possession. 

The  deed  to  the  owner  of  the  record  title  is  a 
cloud  on  the  title  acquired  by  adverse  possession 
which  the  party  having  title  by  adverse  posses- 
sion may  sue  to  remove. 

4.  Taxation  <3=  531(1)— Holder  or  record 

TITLE  IS  NOT  ENTITLED  TO  REIMBURSEMENT 
FROM  ADVERSE  CLAIMANT  FOR  TAXES  PAID. 

The  holder  of  the  record  title  to  land  in  the 
adverse  possession  of  another  was  paying  taxes 
on  his  own  land  during  the  10  years  necessary 
to  give  title  to  the  adverse  claimant,  and  there- 
after was  a  mere  volunteer  with  no  right  to  re- 
imbursement from  the  adverse  claimant 
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6.  Taxation  *=»725— Rbcobd  owner  REDEEM- 
ING FROM  TAX  SALE  NOT  ENTITLED  TO  REIM- 
BURSEMENT FROM  ADVERSE  HOLDER. 

Under  B.  &  C.  Comp.  f  3124,  providing  that 
any  redemption  from  a  tax  Bale  shall  inure  to 
the  benefit  of  the  person  having  the  legal  or 
equitable  title  subject  to  the  right  of  the  per- 
son making  the  redemption  to  reimbursement 
by  the  person  benefited,  the  redemption  by  the 
owner  of  the  record  title  of  land  in  the  adverse 
possession  of  another  inured  to  his  own  benefit 
and  gave  him  no  right  to  reimbursement. 

6.  Taxation  «=>696— Right  of  person  re- 
deeming FROM  TAX  SALE  IS  GOVERNED  BY 
STATUTE  THEN  IN  FORCE. 

Laws  1007,  p.  480,  f  69,  requiring  one  suing 
to  remove  the  cloud  of  a  tax  title  to  deposit  all 
payments  by  the  purchaser  with  interest,  gave 
no  right  to  interest  to  one  redeeming  from  a  tax 
sale  in  1904,  in  view  of  section  80,  continuing 
the  old  statute  in  force  as  to  taxes  previously 
accruing. 

7.  Interest  «=»1— Recovery   defends  on 

STATUTE. 

The  right  to  recover  interest  as  such  must  be 
found  in  the  statute  which  confers  it,  and  unless 
included  it  must  be  deemed  excluded. 

8.  Damages  «=67— Taxation  «=»581(1)— 
Recobd  owneb  of  land  in  adverse  pos- 
session of  another  is  not  entitled  to  in- 
terest on  taxes  paid. 

Payments  of  taxes  on  land  in  the  adverse 
possession  of  another  by  the  record  owner  who 
had  redeemed  from  a  tax  sale  were  not  within 
the  interest  statute  (L.  O.  L.  {  6028,  as  amend- 
ed by  Laws  1917,  p.  781),  nor  was  interest  re- 
coverable as  damages. 

In  Banc. 

Appeal  from  Circuit  Court,  Gilliam  Coun- 
ty; D.  R.  Parker,  Judge. 

On  petition  for  rehearing.  Petition  denied. 
For  former  opinion,  see  185  Pac.  925. 

Ramsey,  Lange  &  Nott,  of  McMinnvllle, 
for  the  petition. 
T.  A.  Weinke,  of  Condon,  opposed. 

BURNETT,  J.  It  will  be  remembered  that 
the  plaintiffs  began  this  salt  against  the  de- 
fendant, claiming  to  have  acquired  title  to 
the  realty  in  question  through  their  father 
now  deceased,  by  his  more  than  10  years'  ad- 
verse possession  thereof,  and  that  a  deed 
from  Bean,  the  patentee  of  the  land,  to  Sears 
constituted  a  cloud  on  the  title,  which  they 
desired  removed.  Sears  answered,  asserting 
his  title,  stating  in  substance  that  he  had 
purchased  the  land  from  Bean,  who  was  then 
the  owner  of  it,  in  fee  simple,  on  July  26, 
1901,  for  a  full  and  valuable  consideration; 
and  that  he  had  paid  the  taxes  thereon, 
giving  the  amount  paid  for  each  year  from 
1900  to  and  Including  1914,  amounting  In  all 
to  $236.87.  He  also  averred  that  the  taxes 
for  1899  became  delinquent;  that  in  satis- 
faction thereof  the  property  was  sold  to  the 
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ancestor  of  the  plaintiffs ;  and  that  on  May 
9,  1904,  Sears  paid  $7.60  for  the  redemption 
of  the  land.  The  case  was  put  at  issue  and 
after  a  decree  for  the  plaintiffs,  which,  how- 
ever, awarded  to  Sears  a  judgment  against 
them  for  $236.87,  the  amount  of  taxes  he  had 
paid  directly,  but  omitted  the  $7.60  which  he 
had  paid  on  redemption,  he  appealed.  Aft- 
er a  careful  examination  of  the  evidence,  In 
an  opinion  by  Mr.  Justice  Bennett  this  court 
concluded  that  the  title  of  the  plaintiffs  by 
adverse  possession  has  been  established,  and 
hence  affirmed  the  decree.  The  defendant 
now  moves  to  grant  a  rehearing  or  reconsid- 
eration of  the  cause  so  as  to  allow  him,  not 
only  the  principal  amount  of  taxes  which  he 
paid,  but  also  the  sum  be  paid  in  redemption, 
together  with  interest  on  each  item  from  the 
date  of  its  payment  to  the  date  of  the  de- 
cree. 

[1-3]  It  is  unquestionable  that  the  deed  to 
Sears  from  Bean  gave  the  former  the  fee- 
simple  title  in  the  land.  We  may  safely  as- 
sume for  the  purposes  of  this  opinion  that  at 
that  time  the  ancestor  of  the  plaintiffs  had 
no  title  to  the  property.  His  subsequent  ad- 
verse possession  for  more  than  10  years,  how- 
ever, conferred  upon  bim  the  fee-simple  title 
by  operation  of  law,  notwithstanding  the 
deed  under  which  Sears  claims.  Caufleld  v. 
Clark,  17  Or.  473,  21  Pac.  443,  11  Am.  St 
Rep.  845 ;  Dunnigan  v.  Wood,  58  Or.  119,  112 
Pac.  531;  Stout  v.  Michelbook,  58  Or.  372, 
114  Pac.  929;  Parker  v.  Wolf,  69  Or.  446, 
138  Pac.  463;  Parker  v.  Kelsey,  82  Or.  334, 
161  Pac.  694 ;  McKinney  v.  Hindman,  86  Or. 
545,  169  Pac.  93,  1  A.  L.  R.  1476.  Although 
the  ancestor  became  the  owner  at  the  end 
of  that  decade,  he  was  without  a  record 
muniment  thereof.  At  that  time  he  could 
have  successfully  defended  an  ejectment  ac- 
tion brought  by  Sears  If  he  could  have  con- 
vinced the  jury  of  that  adverse  possession. 
A  judgment  In  his  favor  would  have  con- 
stituted record  evidence  of  Looney's  title. 
He  was  not,  however,  compelled  to  await  the 
initiative  of  Sears.  On  the  contrary,  Looney 
or  his  successors  in  interest,  as  they  did  in 
this  suit,  could  take  the  initiative  and  sue  to 
remove  the  cloud  caused  by  Bean's  deed  to 
Sears,  and  thus  establish  the  Looney  title 
of  record.  Bean's  deed  was  a  cloud  on  that 
title  thus  founded  in  adverse  possession.  This 
is  true  according  to  the  test  laid  down  in  PIx- 
ley  v.  Huggins,  15  CaL.  127,  to  this  effect  that 
if  Sears,  armed  with  a  deed  from  the  paten- 
tee, had  commenced  ejectment  against  the 
plaintiffs  or  their  ancestor  at  any  time  after 
the  expiration  of  the  ten  years'  adverse  pos- 
session, the  latter  would  have  been  compelled 
to  offer  proof  of  the  title  thus  acquired,  in 
order  to  defeat  the  action.  See  also  Ward 
v.  Dewey,  16  N.  T.  519. 

[4]  It  thus  appears  that  Sears  suffered  his 
estate  to  fail  on  account  of  his  inattention 
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to  bis  own  affairs.  In  other  words,  he  slept 
on  his  rights  until  his  adversary  had  acquir- 
ed the  property.  Looney  owed  no  duty  to 
Sears.  The  defendant  was  paying  taxes  on 
bis  own  land,  at  least  for  10  years.  He  in 
turn  owed  no  duty  to  Looney  to  pay  the 
taxes,  and  his  payments  after  the  latter  ob- 
tained the  title  were  those  of  a  mere  volun- 
teer, giving  rise  to  no  liability  on  the  part 
of  Looney.  They  were  antagonists  carrying 
on  at  awn's  length  and  entitled  to  any  legit- 
imate advantage  gained. 

[J]  The  redemption  occurred  May  9,  1904, 
and  was  governed  by  the  statute  then  In 
force,  embodied  In  section  3124,  B.  &  O. 
Comp.  Substantially  that  enactment  gave 
to  any  one  the  right  to  redeem  property 
which  had  been  sold  for  taxes,  by  paying  to 
the  tax  collector  for  the  benefit  of  the  hold- 
er of  the  certificate  of  sale  the  amount  paid 
at  the  sale,  with  interest  thereon  at  the  rate 
mentioned  in  the  certificate,  from  the  date 
of  that  document  to  the  date  of  redemption. 
The  redemptloner  was  also  required  to  pay  all 
subsequent  taxes,  assessments,  penalties,  in- 
terest, and  costs  accruing  after  the  certificate 
and  paid  by  the  holder  thereof,  together 
with  Interest  The  section  declares  then 
that— 

"Any  redemption  made  shall  inure  to  the 
benefit  of  the  person  having  the  legal  or  equita- 
ble title  to  the  property  redeemed,  subject,  how- 
ever, to  the  right  of  the  person  making  the 
same  to  be  reimbursed  by  the  person  benefited." 

As  Sears  then  held  the  entire  estate  In  the 
property  redeemed,  his  redemption  inured  to 
his  own  benefit.  Section  3126,  B.  &  C.  Comp., 
declares  that  the  redemption  "shall  operate 
as  a  release  of  all  the  claims  to  such  tract 
under  or  by  virtue  of  the  Issuance  of  such 
certificate  of  sale."  In  other  words,  the  In- 
dividual acquired  no  title  to  the  property. 
His  act  destroyed  the  effect  of  the  sale,  and 
no  more. 

[6]  The  system  of  sale  and  redemption  of 
land  for  taxes  above  noted  was  afterwards 
superseded  by  the  legislation  enacted  In 
chapter  267,'  Laws  1907.  Section  69  of  that 
act  requires  a  suit  to  remove  the  cloud  of  a 
tax  title  to  be  commenced  within  three  years 
from  the  date  of  the  sale  and  that  the  plain- 
tiff shall  deposit  with  his  first  pleading  the 
amount  of  all  payments  made  by  the  pur- 
chaser, with  interest  at  15  per  cent  per  an- 
num to  be  paid  to  the  purchaser  if  his  title 
falls.  The  Sears  redemption  occurred  under 
the  old  statute,  which  section  80  of  the  new 
statute  says  must  continue  In  force  as  to  all 
taxes  accruing  on  or  before  March  1,  1907. 
Hence  be  cannot  claim  anything  in  the  way 
of  Interest  or  otherwise  under  the  later  en 
actment  • 

{7,  •]  Considering  that  the  payments  of  the 
taxes  made  by  Sears  after  redemption  were 


either  for  his  own  benefit  as  they  were  dur- 
ing the  ten  years  at  least,  or  were  those  of 
a  volunteer  after  that,  and,  further,  that 
neither  party  owed  any  duty,  to  the  other, 
it  Is  not  apparent  why  the  plaintiffs  should 
be  amerced  in  any  sum,  because  Sears  slept 
on  his  rights.  Much  more  is  it  problemati- 
cal why  we  should  allow  interest  on  those 
payments.  As  pointed  out  by  Mr.  Justice 
Harris  in  Sargent  v.  American  Bank  &  Trust 
Co.,  80  Or.  16,  46,  156  Pac.  431,  the  right 
to  recover  interest  as  such  must  be  found  in 
the  statute  which  confers  it  and  unless  it 
is  included  it  must  be  deemed  to  be  excluded. 
The  payments  by  Sears  do  not  come  within 
the  purview  of  the  interest  statute.  L.  O.  L., 
§  6028,  as  amended  by  chapter  358,  Laws 
1917.  Neither  is  a  case  presented  where  in- 
terest may  be  allowed  as  damages  within  the 
meaning  of  the  precedents  cited  in  the  Sar- 
gent Case.  No  damages  in  favor  of  Sears 
could  be  predicated  upon  the  result  of  his 
own  negligence  and  Inattention  to  his  own 
affairs.  The  case  therefore  stands  thus: 
The  circuit  court  awarded  Sears  a  judgment 
against  the  plaintiffs,  and  from  that  part  of 
the  decree  they  have  not  taken  any  appeal. 
They  are  thus  deemed  to  have  been  satis- 
fled  with  the  same.  The  court  has  given 
Sears,  indeed,  a  greater  measure  of  relief 
than  he  could  demand  under  the  law. 
Equity  follows  the  law  and  administers  re- 
lief to  the  vigilant,  but  not  to  the  slothful. 
We  cannot  go  further  than  the  circuit  court 
did  In  this  direction,  and  must  therefore  de- 
cline to  modify  our  former  holding. 
The  petition  is  denied. 


MARTIN  v.  WEISS  et  al. 

(Supreme  Court  of  Oregon.    Jan.  27,  1920.) 

Landlord  and  tenant  «=»109(8)  —  Tenant 
on  shakes  surrendering  before  produc- 
tivity cannot  recover  of  landlord  fob 
services. 

Where  the  lessee  of  a  dairy  ranch,  who  was 
to  share  the  profits  with  the  landlord,  surren- 
dered possession  before  the  .ranch  had  become 
productive,  he  could  not  recover  of  the  landlord 
for  services  rendered. 

In  Banc. 

Appeal  from  Circuit  Court  Tillamook 
County ;  George  R.  Bagley,  Judge. 

Action  by  Frank  L.  Martin  against  John 
Weiss,  Sr.,  and  another.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Affirmed. 

The  complaint  herein  recites  that  on  No- 
vember 25,  1918,  the  parties  entered  into  a 
contract  whereby  plaintiff  leased  from  de- 
fendants a  dairy  farm  in  Tillamook  county, 
and  makes  a  copy  of  the  written  lease  part 
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of  the  pleading.  By  Its  terms  plain  tin*  was 
to  conduct  the  dairy,  selling  its  product  to 
some  cheese  factory,  dividing  the  proceeds  of 
such  sales  equally  with  the  landlord.  The 
lease  was  to  expire  on  October  1, 1919,  with 
the  privilege  of  a  further  lease  of  three  years 
at  the  option  of  the  plaintiff.  The  plaintiff 
entered  Into  immediate  possession,  and  so 
continued  operating  the  farm  until  Febru- 
ary 24, 1919,  when  by  reason  of  friction  aris- 
ing between  the  landlord  and  tenant,  "said 
parties,  In  consideration  of  the  dissatisfac- 
tion that  existed  between  them,  mutually  re- 
scinded said  contract  hereinbefore  referred  to 
in  paragraph  1  of-  this  complaint,  and  the 
plaintiff  thereupon  surrendered  possession  of 
said  leased  property  to  the  defendants,  and 
the  defendants  accepted  the  same  and  took 
possession,  and  have  been  in  possession  of 
said  property  ever  since  said  date." 

It  is  further  alleged  that,  owing  to  the. 
methods  in  vogue  upon  this  farm,  the  cows 
were  practically  all  dry  during  the  winter 
season,  and  that  the  productive  and  profltr 
able  period  of  each  year  is  during  the  spring 
and  summer  months,  and  that  therefore,  the 
plaintiff,  during  his  brief  possession,  did  not 
profit  by  his'  tenancy,  and  therefore  seeks  a 
recovery  of  $189.39,  expended  for  feed  and 
supplies,  and  $500,  as  the  reasonable  value 
of  his  services  in  caring  for  the  leased  prop- 
erty during  his  occupancy. 

The  answer  admits  the  execution  of  the 
lease,  the  subsequent  and  mutual  dissatisfac- 
tion of  the  parties,  the  alleged  "rescission," 
and  denies  everything  else.  It  is  averred  af- 
firmatively that  by  reason  of  plaintiff's  in- 
competency and  neglect,  some  of  defendants' 
cows  died,  and  other  damage  resulted;  and 
that,  when  possession  of  the  property  was 
surrendered  by  plaintiff,  it  was  agreed  that 
plaintiff  should  pay  to  defendants  the  sum 
of  $300 ;  and  that  such  payment  should  be  a 
final  settlement  of  their  affairs ;  and  that  the 
$300  is  not  yet  paid.  Defendants  do  not  ask 
for  affirmative  relief.  A  reply  being  filed, 
there  was  a  trial  by  court  and  jury,  resulting 
In  a  verdict  and  Judgment  for  plaintiff,  and 
thereafter  defendants  filed  a  motion  to  set 
aside  the  judgment  and  for  a  new  trial, 
which,  after  a  hearing,  was  allowed  by  the 
court,  from  which  order  plaintiff  appeals. 

Geo.  P.  Wlnslow  and  H.  T.  Botts,  both  of 
Tillamook,  for  appellant 

Johnson  &  Handley,  of  Tillamook,  for  re- 
spondents. 

BENSON,  J.  (after  stating  the  facts  as 
above).  Upon  the  trial  of  the  case,  defend- 
ants objected  to  the  admission  of  any  evi- 
dence in  support  of  plaintiff's  claims,  for  the 
reason  that  the  allegations  of  the  complaint 
do  not  constitute  a  cause  of  action.  The  ob- 
jection was  overruled  and  exception  taken. 
When  plaintiff  had  concluded  the  taking  of 
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his  testimony  and  rested  his  case,  defendants 
moved  for  a  Judgment  of  nonsuit  upon  the 
same  ground,  and  thereafter  moved  for  a  di- 
rected verdict  upon  the  same  ground,  both  of 
which  motions  were  denied.  After  judgment 
had  been  entered  upon  the  verdict,  defend- 
ants moved  to  have  the  same  vacated  and 
for  a  new  trial,  assigning  as  error  the  rul- 
ings above  mentioned.  A  hearing  was  had, 
and  the  court  made  an  order,  setting  aside 
the  judgment  and  granting  a  new  trial,  which 
now  presents  to  us  the  question  as  to  wheth- 
er or  not  the  plaintiff's  complaint  states  facts 
constituting  a  cause  of  action.  The  ultimate 
facts  recited  In  the  complaint  are  that,  when 
the  tenancy  had  existed  for  a  period  of  three 
months,  during  which  time  there  had  been  no 
accruing  profits  from  the  venture,  the  plain- 
tiff, with  the  consent  of  his  landlord,  volun- 
tarily surrendered  his  estate  without  exacting 
any  terms  or  conditions  therefor. 

There  is  no  allegation  of  eviction,  or  breach 
of  the  contract  by  defendants,  or  anything 
to  indicate  that  the  surrender  was  other 
than  voluntary.  It  Is  true  that  both  the 
complaint  and  the  answer  allege  a  mutual 
rescission  of  the  contract,  but  the  rescission 
of  a  lease  of  real  property  necessarily  In- 
volves a  surrender.  2  Tiffany  on  Landlord 
and  Tenant,  §  187. 

A  surrender  of  a  leasehold  estate  has  the 
effect  of  extinguishing  all  the  Interest  of  the 
tenant  in  the  term  and  all  rights  conditioned 
upon  its  continuance.  2  Tiffany  on  Landlord 
and  Tenant,  8  191;  16  R.  C.  L.  1157;  24  Cyc. 
1378.  A  case  strikingly  In  point  Is  that  of 
Boyd  v.  Gore,  143  Wis.  531, 128  N.  W.  68,  21 
Ann.  Cas.  1263.  This  was  a  case  wherein  the 
plaintiffs  assignor,  a  tenant,  had  vacated  the 
premises  before  the  end  of  the  term,  and 
thereafter  assigned  an  alleged  claim  to  plain- 
tiff for  services  performed  while  a  tenant. 
The  chief  item  in  such  claim  was  a  demand 
for  plowing  the  land,  from  which  no  crop  bad 
been  produced  by  reason  of  the  tenant's  sur- 
render of  the  premises.  Referring  to  this 
item,  the  court  says: 

"It  is  quite  well  settled  that,  where  there 
is  a  voluntary  surrender,  accepted  by  the  land- 
lord, ail  liabilities  under  the  lease  which  would 
arise  in  the  future  had  no  surrender  taken  place 
are  terminated,  but  liabilities  which  have  al- 
ready accrued  remain  unaffected.  2  Tiffany  on 
Landlord  and  Tenant,  1348,  1349.  Under  no 
view  of  the  case,  therefore,  can  the  plaintiffs 
recover  for  the  plowing  done  in  the  fall  of 
1907,  for  [his]  contract  required  him  to  do  it, 
and  his  voluntary  surrender  of  possession  raises 
no  obligation  on  the  part  of  the  landlord  to  pay 
for  it." 

The  facts  in  the  cases  of  this  character 
are  very  different  from  those  of  contracts 
for  sale  or  exchange  of  property,  even  for 
services  rendered.  The  plaintiff  was  at  no 
time  in  the  employ  of  the  defendants.  He 
was  at  all  times  working  for  himself,  and  it 
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rested  entirely  with  himself  to  remain  In 
possession  of  the  premises  until  such  time 
as  the  profits  should  compensate  him  for  his 
expenditures'  and  labor,  or  to  abandon  the 
same  and  forego  the  opportunity  to  realize 
a  benefit  from  the  Investment. 

The  judgment  of  the  trial  court  must  be 
affirmed. 


PARKS  et  al.  v.  SMITH  et  al. 

(Supreme  Court  of  Oregon.   Jan.  20,  1920.  On 
Motion  to  Retax  Costs,  Feb.  17,  1920.) 

1.  Mortgages  €=>460  —  Foreclosure;  de- 
fendant HAS  BURDEN  OF  PROVING  COUNTER- 
CLAIM FOB  FRAUD.  ' 

In  action  to  foreclose  purchase-money  mort- 
gage, in  which  defendants  counterclaimed  dam- 
ages for  false  representations,  the  burden  of 
proving  fraud  and  damages  was  upon  defend- 
ants. 

2.  Fraud  <g=>25— No  damages  for  misrepre- 
sentation in  land  exchange  transaction 
where  property  exchanged  is  of  equal 
value. 

A  party  to  a  land  exchange  transaction  can- 
not recover  damages  for  misrepresentations 
made  by  adverse  party  in  effecting  transaction 
where  they  receive  property  of  equal  value. 

3.  Mortgages  <g=»581(2)  —  Amount  of  attor- 
ney's fees  governed  by  laws  of  state  in 
which  suit  ib  brought. 

Oregon  court,  in  foreclosing  mortgage  se- 
curing note  providing  for  an  additional  10  per 
cent  as  attorney's  fees,  will  not  allow  a  rea- 
sonable amount  for  attorney's  fees  pursuant 
to  California  law,  though  note  was  executed 
in  California,  notwithstanding  L.  O.  L.  $  6835; 
attorney's  fees  being  a  matter  of  procedure. 

4.  Mortgages  <8=>581(2)— No  reasonable  at- 
torney's fee  allowed  under  provision  of 
note  providing  for  a  fixed  amount. 

Where  parties  stipulate  in  a  note  for  the 
fixed  amount  to  be  allowed  as  attorney's  fee 
In  case  of  suit,  whether  much  Or  little  is  done 
in  such  suit,  the  court  will  not  make  a  new 
contract  for  such  parties  and  adjudicate  a  rea- 
sonable amount  for  the  services  of  the  attor- 
ney nor  allow  any  attorney's  fee  except  the 
statutory  costs. 

6.  Mortgages  <3=>19  —  Agreement  to  pay 
reasonable  attorney's  fee  valid. 
An  agreement  by  a  debtor  to  pay  such  sum 
as  the  court  may  adjudge  reasonable  as  attor- 
ney's fees  in  case  of  suit  or  action  to  enforce 
payment  is  valid. 

On  Motion  to  Retax  Costs. 

6.  Costs  <g=»234  —  Appellants  entitled  to 

COSTS  ON  APPEAL  UPON  MODIFICATION  OF  DE- 
CREE. 

Where  decree  in  equity  suit  was  reduced  on 
appeal  in  the  sum  of  $115,  appellants  were  en- 
titled to  costs,  in  absence  of  equitable  reasons 
Why  court  should  otherwise  decroo. 

7.  Costb  €=»264— Motion  to  retax  in  effect 
an  application  for  rehearing.  , 

A  motion  to  retax  costs*  on  appeal  is  in  ef- 
fect an  application  for  rehearing.  > 


Department  2. 

Appeal  from  Circuit  Court,  Lane  County ; 
G.  F.  Sklpworth,  Judge. 

Action  by  Robert  N.  Parks  and  another 
against  William  R.  Smith  and  another.  De- 
cree for  plaintiffs,  and  defendants  appeal. 
Affirmed  as  modified. 

This  is  a  suit  to  foreclose  a  mortgage  for 
$900  and  Interest.  A  decree  was  rendered  In 
favor  of  plaintiffs,  from  which  defendants  ap- 
peal. 

The  defendants,  by  their  answer,  pleaded 
as  a  counterclaim  that  the  plaintiffs  misrep- 
resented the  land  conveyed  to  defendants  by 
plaintiffs  In  exchange  for  real  property  of  de- 
fendants to  their  damage  In  the  sum  of 
$4,000.  The  reply  put  In  Issue  the  averments 
of  the  answer. 

J.  M.  Devers,  of  Salem  (O.  A.  Hardy,  of 
Eugene,  on  the  briefs),  for  appellants. 
Fred  E.  Smith,  of  Eugene,  for  respondents. 

BEAN,  J.  On  February  15,  1916,  the  de- 
fendants were  the  owners  of  four  lots  with  a 
frontage  of  100  feet  and  two  small  houses  In 
the  city  of  San  Diego,  Cal.  The  plaintiffs 
were  the  owners  of  all  of  the  'W.  %  of  the 
N.  W.  %  and  the  N.  W.  %  of  the  N.  E.  % 
and  the  N.  E.  %  of  the  N.  W.  %  of  Sec.  24, 
Tp.  17  S.,  R.  11  W,  W.  M.,  containing  160 
acres  of  land,  more  or  less,  in  Lane  county, 
Or.  The  plaintiffs  and  defendants  exchanged 
their  respective  properties.  Each  valued 
their  property  at  $0,000.  There  was  a 
mortgage  of  $800  on  the  San  Diego  property 
which  plaintiffs  assumed.  As  an  offset  to 
this  mortgage  defendants  executed  to  plain- 
tiffs a  note  and  mortgage  on  the  Oregon 
property  for  $900  with  interest  At  the  . 
time  of  the  trade  all  of  the  parties  were 
in  San  Diego.  Plaintiffs  had  entered  the 
Oregon  land  as  a  pre-emption,  had  not  lived 
on  It  for  about  20  years,  and  had  not  seen  it 
for  about  12  years.  No  one  else  had  lived  on 
the  land.  Defendants  allege,  as  the  gist  of 
their  answer,  that: 

"In  order  to  persuade  and  induce  these  de- 
fendants to  make  said  trade  and  exchange,  the 
said  plaintiffs  represented  and  stated  to  these 
defendants  that  the  property  of  said  plaintiffs, 
being  the  above-described  property,  was  locat- 
ed only  5%  miles  from  Mapleton,  in  Lane  coun- 
ty. Or.,  by  wagon  road,  and  only  3%  miles  by 
section  line;  that  all  of  said  land  was  level 
and  tillable  except  2  acres;  that  there  were 
on  said  land,  no  big  trees  except  20  or  30  dead 
fir  or  cedar  trees;  that  the  river  crossed  said 
land  at  only  one  place,  and  that  being  directly 
across  one  40;  that  all  of  said  land  was  low 
bench  or  bottom  land;  that  the  public  highway 
skirted  the  said  premises;  and  that  said  land 
was  of  the  reasonable  market  value  of  $6,000." 

"These  defendants  allege  further  that  the 
said  Lane  county  land  is  10  miles  from  Maple- 
ton;  that  there  are  not  to  exceed  60  or  60 
acres  of  said  land  which  is  level;  that  the 
remainder  is  rough,  hilly,  precipitous,  some  of 
which  is  inaccessible  by  reason  of  its  steep  and 
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precipitous  nature;  that  practically  the  whole 
of  said  land  is  heavily  timbered  with  large  deud 
trees,  mostly  fallen,  a  part  of  which  timber  is 
what  is  described  as  'an  old  burn';  that  the 
public  highway,  which  if  00  feet  in  width,  tra- 
versed said  land  in  a  zigzag  manner;  that  the 
river  enters  and  crosses  said  land  at  three  dif- 
ferent points,  making  thereby  much  of  said  land 
valueless." 

Defendants  also  allege  that  the  premises 
were  not  worth  to  exceed  $1,200. 

It  appears  that  defendant  Parks  advised 
plaintiff  Smith  to  Inspect  the  land,  but,  in- 
stead of  so  doing,  he  made  Inquiry  in  regard 
to  the  real  property  of  one  Shulte,  who  had 
recently  been  in  the  neighborhood  of  the  land 
for  about  a  week,  and  once  went  to  the  land, 
but  did  not  go  over  it  Shulte  Inquired  of 
people  living  near  the  land  in  respect  to  the 
same,  and  states  that  he  informed  Smith  as 
to  wbat  he  had  heard,  advising  him  to  "dis- 
count" the  report,  and  that  there  were  said 
to  be  from  60  to  100  acres  of  tillable  land  in 
the  tract ;  that  it  was  brushy  and  very  hard 
to  clear.  It  is  estimated  by  testimony  on  be- 
half of  defendants  that  there  are  about  50  or 
60  acres  of  bottom  and  low  bench  land  which 
is  very  productive  when  cleared  and  can  be 
tilled,  and  that  the  balance  of  the  quarter 
is  hilly  fern  land,  of  little  value.  It  seems 
that  defendants  made  an  Independent  investi- 
gation in  regard  to  the  land,  but  they  relied 
upon  mere  hearsay  or  rumor.  Defendant 
Smith  had  lived  in  Lane  county  prior  to  the 
time  of  the  trade,  and  was  informed  that  the 
land  was  covered  with  brush  and  small  tim- 
ber and  practically  unimproved.  The  timber 
was  examined  by  a  timber  cruiser,  who  esti- 
mated the  value  to  be  $850,  at  $1  per  thou- 
sand. Smith  wrote  to  the  postmaster  living 
near  the  land,  inquiring  in  regard  thereto,  but 
did  not  wait  until  he  received  an  answer 
before  trading.  The  defendants  were  care- 
less and  negligent  in  the  transaction.  They 
now  complain  that  it  will  cost  $50  or  $60  per 
acre  to  clear  the  land  so  that  It  can  be  culti- 
vated. See  Waymire  v.  Shipley,  .52  Or.  464, 
473,  07  Pac.  807.  Both  parties  to  the  deal 
puffed  their  property  and  greatly  exaggerated 
the  value. 

The  trial  court  found  the  San  Diego  lots 
were  of  the  fair  market  value  of  $2,500.  It  ap- 
pears there  had  been  a  flood  in  the  locality  a 
short  time  before  the  exchange.  The  lots 
were  about  three  miles  from  the  business 
center  of  the  city,  with  inconvenient  street 
car  service,  and  there  was  little  or  no  de- 
mand for  the  property  except  for  trade.  The 
trial  court  fixed  the  fair  market  value  of  the 
Oregon  property  at  $2,000.  We  are  unable  to 
determine  from  the  evidence  which  of  the 
properties  was  at  the  time  of  greater  value. 

11,1]  We  concur  in  the  conclusion  of  the 
learned  trial  judge  that  the  defendants  have 
failed  to  prove  the  facts  alleged  as  a  defense. 
The  court  cannot  make  a  new  contract  for 
the  parties.  In  order  to  conserve  space  we 


mention  only  a  portion  of  the  facts.  There 
is  a  conflict  In  the  evidence.  The  lower  court 
heard  the  witnesses  for  the  defendants,  and 
its  findings  are  entitled  to  great  weight.  The 
burden  of  proving  fraud  and  damages  is  up- 
on the  defendants.  Wimer  v.  Smith,  22  Or. 
469,  475,  30  Pac.  416;  Hamlin  v.  Tharp,  88 
Or.  169,  171  Pac.  894.  Defendants  cannot 
recover  damages  for  misrepresentation  in  ef- 
fecting an  exchange  of  property  if  they  re- 
ceived property  of  equal  value.  Ward  v. 
Jenson,  87  Or.  314, 170  Pac.  638;  Salisbury  v. 
Goddard,  79  Or.  593,  156  Pac.  261. 

The  note  and  mortgage  in  the  suit  were  ex- 
ecuted in  the  state  of  California,  and  provide 
as  follows: 

"Should  suit  be  commenced  or  an  attorney 
employed  to  enforce  the  payment  of  this  note, 
we  agree  to  pay  an  additional  sum  of  10  per 
cent,  on  principal  and  accrued  interest  as  at- 
torney's fees  in  such  suit" 

[I]  Defendants  assert  that  the  court  erred 
in  allowing  plaintiffs  an  attorney's  fee  of 
$115  in  this  salt  It  is  alleged  and  shown 
that  under  the  statute  of  the  state  of  Cali- 
fornia, in  actions  for  the  foreclosure  of  a 
mortgage,  where  the  mortgage  provides  for 
the  payment  of  attorneys'  fees,  the  court  may 
allow  "such  sum  for  such  fees  as  the  court 
shall  find  reasonable,  not  exceeding  the 
amount  named  in  the  mortgage."  Plaintiffs 
urge  that  the  note  having  been  executed  in 
California,  that  law  should  govern,  In  view  of 
section  5835,  I*  O.  Ii.,  which  enacts  that  the 
sum  payable  in  a  negotiable  instrument  "is 
a  sum  certain  within  the  meaning  of  this  act, 
although  it  is  to  be  paid  *  *  •  (5)  with 
cost  of  collection  or  an  attorney's  fee,  in  case 
payment  shall  not  be  made  at  maturity." 
We  fail  to  see  that  the  latter  section  of  our 
Negotiable  Instruments  Law  affects  the  mat- 
ter of  attorney's  fees  In  a  suit  to  foreclose  a 
mortgage.*  • 

[«,  8]  The  statute  of  California  does  not 
change  the  procedure  in  a  suit  to  foreclose  a 
mortgage  in  this  state.  It  is  quite  well  set- 
tled in  Oregon  that,  where  parties  stipulate 
in  a  note  for  a  fixed  amount  to  be  allowed  as 
an  attorney's  fee  in  case  of  suit  whether 
much  or  little  is  done  in  such  suit,  the  court 
will  not  make  a  new  contract  for  such  par- 
ties and  adjudicate  a  reasonable  amount  for 
,the  services  of  the  attorney  nor  allow  any 
attorney's  fee  except  the  statutory  costs. 
This  question  is  not  an  open  one.  We  have 
no  statute  like  the  one  in  California.  Balfour 
v.  Davis,  14  Or.  47,  53,  12  Pac.  89;  Kimball 
v.  Moir,  15  Or.  427,  15  Pac.  660;  Bank  v. 
Davidson,  18  Or.  57,  68,  22  Pac.  517 ;  Levens 
v.  Briggs,  21  Or.  333,  28  Pac.  15,  14  L.  R.  A. 
188.  See  note  Ann.  Cas.  1917D,  p.  365.  We 
see  no  valid  reason  for  changing  the  long  es- 
tablished rule.  An  agreement  by  a  debtor  to 
pay  such  sum  as  the  court  may  adjudge  rea- 
sonable as  attorney's  fees  in  case  of  suit  or 
action  to  enforce  payment  is  upheld  in  this 
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state.  Peyser  v.  Cole,  11  Or.  39,  4  Pac.  520, 
50  Am.  Rep.  451. 

The  decree  of  the  lower  court  will  be  modi- 
fied by  eliminating  the  attorney's  fee,  $115, 
and  affirmed  as  modified. 

McBRIDE,  C.  J.,  and  JOHNS  and  BEN- 
NETT, JJ.,  concur. 

On  Motion  to  Retaz  Costs. 

BEAN,  J.  [6,  7]  The  decree  of  the  circuit 
court  in  the  above-entitled  suit  having  been 
reduced  upon  appeal  to  this  court  In  the  sum 
of  $115,  in  an  opinion  rendered  January  20, 
1920,  the  clerk  properly  taxed  the  costs 
against  the  respondents,  who  now  file  a  mo- 
tion to  retax  the  costs  and  disbursements  and 
allow  respondents  their  costs.  It  Is  not  nec- 
essary to  cite  authorities  to  the  effect  that  the 
prevailing  parties,  upon  an  appeal  where  the 
decree  is  modified,  are  entitled  to  their  costs 
and  disbursements  in  a  suit  In  equity,  unless 
for  equitable  reasons  the  court  shall  decree 
otherwise.  Upon  the  hearing  upon  the  merits 
it  was  not  considered  that  the  equities  of  the 
case  demanded  that  the  rule  as  to  costs 
should  be  relaxed  or  changed.  We  are  still 
of  the  same  opinion.  The  motion  to  retax  is 
in  effect  an  application  for  rehearing.  The 
decree  having  been  modified  in  a  substantial 
amount,  the  appellants  are  entitled  to  their 
costs. 

The  motion  to  retax  the  costs  is  denied. 


BEALL  v.  POSTER. 

(Supreme  Court  of  Oregon.    Jan.  27,  1920.) 

Patents  $=»216— Agreement  to  givb  bight 
to  sell,  on  terms  to  be  agreed  on  not 
a  contract. 
An  agreement  to  give  right  to  dispose  of 
patented  article,  the  terms  and  conditions  to 
be  agreed  on  later  by  the  parties,  but  to  be 
in  the  "bounds  of  reason  and  on  about  the 
same  basis  as  has  been  customary*  in  similar 
deals  before,  by  other  people,"  does  not  amount 
to  a  contract;  the  minds  of  the  parties  not 
meeting  on  any  specific  proposition. 

Department  1. 

Appeal  from  Circuit  Court,  Multnomah 
County;  Robert  Tucker,  Judge. 

Suit  by  John  S.  Beall  against  Charles  A. 
Poster.  Decree  for  defendant,  and  plaintiff 
appeals.  Affirmed. 

The  complaint  says  that  In  Portland,  Or., 
on  or  about  June  10,  1908,  the  parties  made 
and  entered  into  a  writing  which  is  thus  set 
out  at  large: 

"Portland,  Or.,  June  10,  1908. 
"Mr.  O.  A.  Foster,  Portland,  Or.— Dear  Sir: 
Referring  to  our  conversation  of  this  date  at 
the  Sargent  Hotel,  will  say  that  the  follow- 
ing is  my  understanding  of  the  conversation, 
and  if  it  is  your  understanding  as  well,  please 
sign  the  acceptance  on  the  bottom  of  this  let- 
ter: 


"First  You  agree  to  sell  me  an  undivided 
one-half  interest  in  and  to  all  patents  that  you 
have  applied  for  and  may  obtain  on  the  nesta- 
ble culvert  and  also  any  patents  or  improve- 
ments that  you  might  hereinafter  be  interested 
in,  directly  or  indirectly  on  this  same  style  cul- 
vert, for  a  consideration  of  two  thousand  dol- 
lars ($2,000.00),  to  be  paid  by  me  to  you  at 
some  convenient  time  out  of  the  money  from 
sale  of  territory. 

"Second.  In  addition  to  the  above  you  agree 
to  give  me  the  exclusive  right  of  disposing  of 
the  above-described  nestable  culvert  in  the  en- 
tire United  States  and  such  other  foreign  coun- 
tries in  which  patents  may  be  obtained,  for 
the  sale  of  the  territory  outright,  shop  rights 
or  royalties,  until  the  entire  territory  is  all  dis- 
posed of.  The  terms  and  conditions  pertain- 
ing to  this  are  to  be  agreed  upon  later  by  us, 
but  are  to  be  in  the  bounds  of  reason  and  on 
about  the  same  basis  as  has  been  customary  in 
similar  deals  before  by  other  people;  Beall  & 
Co.  to  take  such  orders  for  this  nestable  cul- 
vert in  competition  with  other  nestable  cul- 
verts now  offered  in  the  territory  whenever  it 
is  necessary,  and  on  which  they  are  to  be  al- 
lowed the  same  commission  as  is  allowed  in 
their  contract  with  the  Security  Vault  &  Metal 
Works,  for  the  sale  of  the  culvert.  •  Such  nes- 
table culvert  as  they  sell  is  to  be  manufactured 
by  you  at  the  Security  Vault  &  Metal  Works, 
at  as  low  a  price  as  it  is  possible,  and  in  addi- 
tion to  that  the  Security  Vault  &  Metal  Works 
are  to  be  paid  a  reasonable  profit  for  the  mak- 
ing of  such  culvert. 

"All  of  the  above  conditions  to  date  from 
this  date.  Believing  that  this  is  according  to 
our  talk,  and  is  satisfactory  to  you,  beg  to 
remain,        Yours  very  truly,'  Jno.  S.  Beall. 

"I  hereby  accept  the  above  as  correct. 

"C.  A.  Foster." 

The  plaintiff  says  he  fully  performed  all 
of  the  conditions  of  that  instrument  on  his 
part  to  be  performed,  and  in  substance  de- 
clares that  as  a  result  of  his  doings  the  de- 
fendant received  money,  the  exact  amount  of 
which  is  unknown,  but  is  alleged  to  be  $9,500, 
and  that,  "notwithstanding  the  plaintiff  com- 
plied with  all  the  requirements  of  the  con- 
tract on  his  part  to  be  done  and  performed, 
the  defendant  and  the  plaintiff  failed  to  agree 
on  the  'terms  and  conditions'  referred  to  in 
said  agreement,  although  said  Beall  was  al- 
ways willing  to  do  so,  and  often  requested 
the  defendant  so  to  do."  He  says,  too,  that 
the  reasonable  and  customary  compensation 
for  such  services  is  one-half  the  amount  the 
defendant  received,  "to  wit,  over  the  sum  of 
$4,500."  The  plaintiff  avers  finally,  in  sub- 
stance, that  the  true  amount  due  from  the 
defendant  cannot  be  ascertained  without  an 
accounting  between  them,  in  consequence  of 
which  he  has  no  plain,  speedy,  or  adequate 
remedy  at  law,  and  therefore  prays  for  an 
accounting  between  the  parties. 

The  answer  is  a  specific  denial  of  all  the 
allegations  of  the  complaint.  The  court  made 
findings  and  a  decree  in  favor  of  the  defend- 
ant dismissing  the  suit,  and  the  plaintiff  ap- 
peals. 
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R.  B.  Sinnott  of  Portland  (Slnnott  ft  Ad- 
ams, of  Portland,  on  the  briefs),  for  appel- 
lant. 

Richard  W.  Montague,  of  Portland  (George 
I.  Brooks,  of  Portland,  on  the  briefs),  for  re- 
spondent 

BURNETT,  J.  (after  stating  the  facts  as 
above).  No  question  Is  raised  about  the  first 
subdivision  of  the  instrument  quoted  in  the 
complaint  It  appears  in  evidence  that  the 
defendant  assigned  to  the  plaintiff  one-half 
of  the  nestable  culvert  patent,  and  that,  act- 
ing together,  they  organized  corporations  in 
Washington  and  Montana,  putting  in  the  use 
of  the  patent  in  those  states  as  one  half  of 
the  capital  stock  subscribed  by  them,  and  res- 
idents there  took  the  other  half  in  each  in- 
stance. In  Utah  and  California  they  operat- 
ed together  in  the  employment  of  an  agent 
who  effected  sales  of  the  patent  right,  upon 
which  certain  royalties  were  received  and  di- 
vided by  the  plaintiff  and  the  defendant  It 
appears  also  that  the  defendant  sold  his  stock 
in  the  Washington  and  Montana  corporations 
for  considerable  sums  of  money. 

It  Is  noted  in  passing  that  the  letter  pur- 
ports to  be  the  plaintiff's  understanding  of  a 
certain  conversation.  In  addition  to  this  the 
defendant  signed  the  memorandum  at  the 
foot  "I  hereby  accept  the  above  as  correct" 
Taken  by  its  four  corners,  this  amounts  to  no 
more  than  a  memorial  of  uncompleted  nego- 
tiations thus  far  had  between  the  parties. 
The  kernel  of  the  controversy  is  found  in  this 
excerpt  from  the  second  subdivision  of  the 
letter: 

"The  terms  and  conditions  pertaining  to  this 
are  to  be  agreed  upon  later  by  us,  but  are  to 
be  in  the  bounds  of  reason  and  on  about  the 
same  basis  as  has  been  customary  in  similar 
deals  before  by  other  people." 

Whether  such  language  as  this  amounts  to 
a  contract  or  not  was  considered  by  this  court 
in  Holts  v.  Olds,  84  Or.  567,  164  Pac.  583, 
1184,  and  it  was  there  held  that  an  agree- 
ment to  make  a  contract  in  the  future  is  not 
binding  unless  all  the  terms  and  conditions 
are  agreed  upon  and  nothing  is  left  to  future 
negotiations. 

It  Is  substantially  admitted  In  the  argu- 
ment that  an  agreement  to  agree  does  not 
constitute  a  contract.  The  reason  for  this  is 
plain;  for,  unless  the  minds  of  two  parties 
have  met  on  the  same  proposition,  there  can 
be  no  agreement  The  question  before  us  is 
not  purely  one  of  construing  a  contract.  We 
are  called  upon  to  determine  whether  there 
was  any  contract  at  all.  The  language  of  the 
parties  postpones  agreement  to  a  later  date. 
In  the  face  of  their  own  words,  we  cannot 
say  that  their  minds  met  at  the  time  on  any 
definite  proposition.  We  cannot  make  for 
them  a  contract  as  of  that  date,  when  they 
themselves  have  said  one  was  to  be  made 
thereafter,  and  that,  too,  on  terms  not  speci- 
fied. The  plaintiff  is  not  seeking  to  recover 
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on  a  quantum  meruit  for  services  rendered. 
He  declares  on  a  written  instrument  which 
he  calls  a  contract  and  which  he  sets  out  in 
hjec  verba.  His  whole  case  is  founded  on  the 
theory  that  on  the  date  of  that  instrument 
he  and  the  defendant  made  a  complete  con- 
tract which  was  then  and  there  an  enforcea- 
ble compact  Their  own  words  refute  this 
theory  and  refer  the  close  of  negotiations  to 
some  indefinite  later  date.  With  the  conven- 
tion between  the  parties  in  this  state  of  un- 
certainty, the  plaintiff  essays  in  effect  to  im- 
port into  the  so-called  contract  a  stipulation 
not  found  there,  and  then  to  recover  upon  it 
as  he  would  thus  reform  it.  It  is  indeed  true 
that  that  is  certain  which  can  be  made  cer- 
tain, but  for  all  that  there  must  be  a  stand- 
ard of  certainty  in  contemplation  by  the  par- 
ties. To  say  that  the  terms  must  be  "in  the 
bounds  of  reason  and  on  about  the  same,  ba- 
sis as  has  been  customary  in  similar  deals 
before  by  other  people"  is  not  certain.  The 
conduct  of  the  parties  as  disclosed  by  the  evi- 
dence does  not  In  the  least  indicate  that  ei- 
ther of  them  relied  upon  or  considered  the 
second  clause  of  the  contract  as  Imposing  any 
obligation. 

Much  reliance  is  placed  by  the  plaintiff  on 
the  case  of  Olympia  Bottling  Works  v.  Olym- 
pla  Brewing  Co.,  56  Or.  87, 107  Pac.  969.  In 
that  instance  the  plaintiff  had  the  contract 
for  handling  the  beer  manufactured  by  the 
defendant  for  some  compensation  described 
in  the  agreement.  That  instrument  contain- 
ed this  clause: 

"At  the  close  of  the  five-year  period  covered 
hereby  the  second  party  shall  have  the  option 
of  continuing  this  agency  for  another  five  years, 
but  the  prices  of  the  beer  shall  be  revised,  but 
not  exceeding  the  prices  for  beer  ruling  at  that 
time;  this  agreement  to  take  place  on  the  1st 
day  of  March,  1902." 

In  substance,  the  decision  of  the  court  Mr. 
Justice  Eakin  dissenting,  turned  upon  the 
principle  that  the  phrase  "prices  ruling  at 
that  time"  meant  the  market  prices,  which 
could  be  established  by  competent  evidence, 
so  that  the  language  quoted  amounted  to  a 
contract  in  pnesentl,  providing  an  ascertain- 
able standard  as  one  of  its  terms,  to  operate 
in  the  future. 

An  examination  of  the  precedents  cited  by 
the  plaintiff  shows  that  the  instrument  de- 
clared upon  in  each  instance  contained  terms 
then  agreed  upon  as  a  canon  by  which  possi- 
ble future  differences  should  be  adjusted. 
Here  the  parties  directly  declined  to  agree 
at  the  time  of  signing  the  writing,  by  express- 
ly postponing  that  feature  to  a  later  date. 
In  brief,  the  minds  of  the  parties  did  not 
meet  on  any  specific  proposition,  and  hence  on 
primary  principles  there  was  no  contract  • 

The  circuit  court  was  right  in  its  conclu- 
sion, and  its  decree  must  be  affirmed. 

BEAN,  BENSON,  and  HARRIS,  JJ,  con- 
cur. 
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ERICKSON  v.   CITY   OP  MARSHFIELD 
et  al. 

(Supreme  Court  of  Oregon.  Jan.  20,  1920.) 

1.  Bail  oj=»73— Thibd  pebson  furnishing 
casn  bail  mat  becoveb  against  claim  01* 
fobbtit  on  a  diffebent  ceabqe. 

In  view  of  I/.  O.  I/.  §§  1680,  1663,  1664, 
1666,  1668,  where  plaintiff  deposited  bail  money 
in  recorder's  court  of  the  city  of  Marshfield,  in- 
corporated under  Sp.  Laws  1905,  p.  205,  which 
rests  recorder  with  a  justice's  power,  eta,  and 
makes  general  state  laws  applicable,  the  bail 
being  for  one  accused  of  maintaining  a  common 
nuisance,  and  took  recorder's  receipt,  showing 
that  money  belonged  to  plaintiff,  the  money 
was  to  be  treated  as  that  of  accused  on  that 
charge ;  but  after  its  dismissal  the  money  again 
became  property  of  plaintiff,  who,  not  being  in 
pari  delicto  with  accused,  could  recover  it  from 
the  city,  claiming  it  as  forfeit  for  accused's 
failure  to  answer  to  a  subsequent  charge  of  un- 
lawful sale  of  liquors,  having  no  continuity 
with  former  charge. 

2.  Bail  <S=73— Accused  and  onk  fdbnibh- 

INQ  CASH  BAIL  NOT  IN  PARI  DELICTO. 

The  city  recorder's  taking  of  cash  bail  from 
plaintiff  for  one  accused  of  crime,  and  the 
court's  releasing  of  accused,  were  judicial  acts, 
so  that  the  case  was  not  one  of  bail  being  taken 
by  an  unauthorized  officer ;  bence  plaintiff,  seek- 
ing to  recover  bail  money  after  dismissal  of  the 
charge,  which  money  the  city  claimed  as  for- 
feited on  a  different  subsequent  charge  and  the 
accused,  were  not  in  pari  delicto. 

Department  2. 

Appeal  from  Circuit  Court,  Coos  County; 
John  S.  Coke,  Judge. 

Action  by  Andy  Erlckson  against  the  City 
of  Marshfield  and  another,  both,  as  City  Re- 
corder and  Individually.  Judgment  for  plain- 
tiff, and  defendants  appeal.  Affirmed. 

On  September  6,  1917,  a  complaint  was 
filed  In  the  recorder's  court  of  the  city  of 
Marshfield  against  D.  L.  Foote,  charging 
him  with  the  offense  of  "unlawfully  keeping 
and  maintaining  a  place  as  a  common  nui- 
sance" within  the  limits  of  that  city.  A  war- 
rant was  Issued,  upon  which  he  was  arrested 
and  brought  before  that  court,  where  his  ball 
was  fixed  at  $100  cash,  which  was  furnished 
by  the  plaintiff,  to  whom  the  defendant  John 
W.  Butler  issued  the  following  receipt: 

"Marshfield,  September  6,  1917. 

"Received  from  Andy  Erickson  one  hundred 
dollars  bail  for  the  appearance  of  D.  L.  Foote 
in  the  recorder's  court  of  the  city  of  Marshfield, 
Coos  county,  Oregon. 

"$100.00.         [Signed]  John  W.  Butler." 

As  a  result  Foote  was  released,  and  later 
that  specific  charge  against  him  was  dis- 
missed, and  another  was  filed  against  him, 
wherein  It  was  alleged  that  he  did  "wrong- 
fully and  unlawfully  sell  intoxicating  liquor 


to  Edmund  Smallwood,  contrary  to  the  pro- 
visions of  Ordinance  No.  787."  Foote  was 
tried  on  the  second  charge,  convicted,  and 
sentenced  to  pay  a  fine  of  $100,  and  to  serve 
10  days  In  jail.  The  court  then  made  an  or- 
der that  the  money  deposited  as  bail  in  the 
first  cause  should  be  retained  and  used  as 
bail  In  the  second.  Foote  then  escaped  from 
the  jurisdiction  of  the  court,  was  duly  called, 
but  failed  to  appear,  and  the  $100  ball  depos- 
ited on  the  first  charge  was  declared  forfeit-  . 
ed  on  the  second. 

There  is  no  proof  that  the  plaintiff  was 
ever  consulted  about  the  matter,  or  that  he 
ever  agreed  that  the  money  which  he  fur- 
nished as  bail  on  the  first  complaint  should 
be  used  on  the  second  charge.  After  a  de- 
mand for  the  return  of  his  money,  and  the 
refusal  to  pay,  the  plaintiff  brought  this  ac- 
tion to  recover  the  $100  evidenced  by  his  re- 
ceipt 

The  defendants  contend:  First,  that  when 
the  plaintiff  deposited  the  money  as  ball  for 
Foote,  It  then  and  thereby  became  the  bat- 
ter's property,  and  after  he  was  tried  and 
convicted  on  the  second  charge  they  had  a 
right  to  take  the  money  deposited  as  bail  in 
the  first  Instance,  and  apply  it  to  the  pay- 
ment of  his  fine  on  the  second  charge;  and, 
second,  that  the  issuing  of  the  receipt,  cou- 
pled with  the  taking  of  $100  from  Erickson 
as  bail  money,  was  an  illegal  act,  and  for 
such  reason  the  parties  are  in  pari  delicto, 
and  the  plaintiff  ought  not  to  recover. 

At  the  trial  the  defendants  filed  motions 
for  a  judgment  of  nonsuit  and  for  a  directed 
verdict,  which  were  overruled,  and  the  plain- 
tiff moved  for  a,  directed  verdict  This  last 
motion  was  sustained,  upon  which  judgment 
was  entered  in  favor  of  the  plaintiff,  and 
the  defendants  appeal. 

J.  T.  Brand,  City  Atty.,  of  Marshfield,  for 
appellants. 

C.  F.  McKnight  of  Marshfield,  for  respond- 
ent 

JOHNS,  J.  (after  stating  the  facts  as 
above).  The  city  of  Marshfield  was  Incorpo- 
rated under  the  provisions  of  chapter  251  of 
the  Special  Laws  of  Oregon  for  1905.  Its  re- 
corder is  vested  "with  the  powers  and  juris- 
diction of  a  justice  of  the  peace,"  the  mar- 
shal "with  the  powers  of  a  constable,"  and 
each  of  them  in  the  discharge  of  his  respec- 
tive duties  "shall  be  subject  to  all  the  gen- 
eral laws  of  the  state  of  Oregon."  Section 
1660,  L.  O.  I*  reads  thus: 

"The  defendant  at  any  time  after  an  order 
admitting  him  to  bail,  instead  of  giving  bail, 
may  deposit  with  the  clerk  of  the  court  at  which 
he  is  held  to  answer,  or  in  which  the  action  is 
pending  or  the  judgment  appealed  from  is  given, 
the  sum  of  money  mentioned  in  the  order;  and 
upon  delivering  to  the  officer  in  whose  custody 
he  is,  the  clerk's  certificate  of  such  deposit  he 
must  be  discharged  from  custody."  • 
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Section  1663  provides: 

"When  money  has  been  deposited  in  Ilea  of 
bail,  if  it  remain  on  deposit  at  the  time  of  a 
judgment  for  the  payment  of  money,  the  clerk 
most,  under  the  direction  of  the  court,  apply  the 
money  in  satisfaction  thereof,  and  after  satisfy- 
ing the  same  must  refund  the  surplus,  if  any, 
to  the  defendant." 

By  section  1666  it  was  enacted: 

"If  money  have  been  deposited  in  lieu  of  bail, 
and  the  defendant,  at  any  time  before  the  forfei- 
ture thereof,  surrender  himself  to  the  officer  to 
whose  custody  he  was  committed  at  the  time  of 
making  the  deposit,  in  the  manner  provided  in 
section  1664,  the  court  or  judge  thereof  must 
order  a  return  of  the  deposit  to  the  defendant, 
upon  producing  the  certificate  of  the  officer 
showing  the  surrender,  and  upon  reasonable 
notice  of  the  application  to  the  district  attor- 
ney." 

Section  1668  provides: 

"If,  without  sufficient  excuse,  the  defendant 
neglect  or  fail  to  appear  for  arraignment,  or  for 
trial  or  judgment,  or  upon  any  other  occasion 
when  his  presence  in  court  may  be  lawfully  re- 
quired, or  to  surrender  himself  in  execution  of 
the  judgment,  the  court  must  direct  the  fact  to 
be  entered  in  its  journal ;  and  the  undertaking 
of  bail  or  the  money  deposited  in  lieu  thereof, 
as  the  case  may  be,  is  thereupon  forfeited." 

[1  ]  In  the  instant  case  the  bail  money  was 
delivered  by  the  plaintiff  to  the  city  recorder 
of  Marshfleld  or  the  court  thereof,  and  the 
above  receipt  was  Issued  by  the  recorder, 
showing  on  its  face  that  It  was  the  plain- 
tiff's money  which  was  deposited  as  ball  for 
Foote,  the  defendant  then  under  arrest. 

It  also  appears  that  the  particular  charge 
upon  which  Foote  was  arrested  and  for 
which  the  bail  money  was  deposited,  was 
dismissed  against  him  and  that  thereafter 
he  was  arrested  upon  a  different  charge,  up- 
on which  he  was  later  tried,  convicted  and 
sentenced  to  pay  a  fine  of  $100  and  serve 
10  days  In  Jail.  In  the  first  case  against  him 
he  was  charged  with  unlawfully  keeping  and 
maintaining  a  place  as  a  common  nuisance, 
and  in  the  second  case  he  was  charged  with 
"wrongfully  and  unlawfully  Belling  Intoxi- 
cating liquor."  There  is  no  testimony  In  the 
record  that  the  one  charge  grows  out  of  the 
other  or  that  there  is  any  continuity  between 
them.  As  contended  by  the  plaintiff,  where 
cash  ball  Is  furnished  there  is  a  legal  pre- 
sumption, under  the  authorities,  that  it  Is 
the  money  of  the  defendant  in  the  charge, 
and  some  courts  hold  that  this  presumption 
Is  conclusive.  State  v.  Ross,  100  Tenn.  303 ; 
45  S.  W.  673;  State  v.  Owens,  112  Iowa,  403, 
84  N.  W.  529;  Whlteaker  v.  State,  31  Okl. 
65,  119  Pac.  1003 ;  6  C.  J.  1023.  It  is  also 
true,  as  plaintiff  insists,  that  where  cash 
bail  is  delivered  to  an  officer  who  has  no  le- 
gal authority  to  receive  It  or  accept  It,  the 
parties  are  in  pari  delicto,  and  that  the  mon- 
ey can  thereafter  be  recovered  because  It  Is 
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taken  by  an  Illegal  act  Doane  v.  Dalrymple, 
79  N.  J.  Law,  200,  74  Atl.  964;  30  Am.  & 
Eng.  Enc.  682.  But  that  Is  not  the  case  here. 
In  this  instance  the  money  was  not  paid  to 
an  officer  of  the  court,  but  was  paid  to  the 
court  itself  by  the  plaintiff,  to  whom  the 
court  issued  a  receipt  showing  by  whom  and 
for  what  purpose  the  cash  was  advanced. 
We  find  the  following  in  6  C.  J.: 

"Where,  after  giving  bail,  the  prisoner  is  re- 
arrested, or  ordered  into  custody  on  the  same 
charge  or  for  the  same  offense,  his  sureties  are 
discharged,  as  the  only  consideration  on  the 
undertaking  accruing  to  the  sureties  is  their 
custody  of  the  principal,  and  when  this  con- 
sideration fails  their  liability  ceases;  nor  are 
they  liable  where  the  prisoner  escapes  after 
such  arrest"   Page  1027. 

"The  bail  having  been  released  by  the  rear- 
rest, nothing  short  of  a  new  obligation  will 
again  bind  them,  and,  although  the  principal  is 
subsequently  released  or  escapes,  or  the  order 
committing  him  to  the  custody  Of  the  sheriff  is 
set  aside,  the  liability  of  the  sureties  is  not  re- 
vived."  Page  1028. 

"The  sureties  have  a  right  to  stand  upon  the 
terms  of  their  obligation,  and,  therefore,  if  the 
recognizance  is  to  answer  an  indictment  for  one 
offense,  the  bail  are  not  liable  for  the  failure  of 
their  principal  to  appear  and  answer  to  an  in- 
dictment for  an  offense  of  an  entirely  different 
character  or  class,  where  there  is  nothing  tend- 
ing to  identify  the  two  crimes  as  one  or  to  show 
that  the  one  charge  had  any  relation  to  the 
other."   Page  1029. 

As  above  pointed  out,  it  does  not  appear 
that  the  second  charge  had  its  origin  in  the 
first  offense  or  grew  out  of  the  same  trans- 
action. 

Under  the  provisions  of  the  statute  above 
quoted  the  defendant  in  the  charge,  with  the 
approval  of  the  court,  may  furnish  cash  bail, 
and  it  appears  that  when  so  furnished  by  a 
third  party  it  shall  be  deemed  and  treated 
as  the  money  of  the  defendant  on  the  charge. 
That  would  be  true  as  between  the  city  of 
Marshfleld  and  the  plaintiff  in  regard  to  the 
first  complaint  against  Foote,  so  long  as  that 
particular  charge  was  pending.  But  after 
the  first  complaint  was  dismissed  the  $100 
ball  money  had  answered  the  purpose  for 
which  it  was  Intended,  and  under  the  facts 
shown  here  and  as  evidenced  by  the  receipt, 
the  money  would  then  revert  to  the  plaintiff 
and  again  become  his  property.  The  receipt 
shows,  and  the  testimony  is  conclusive,  that 
the  $100  was  the  plaintiff's  money  when  it 
was  given  as  bail.  It  was  deposited  for  a 
specific  purpose,  which  was  fully  accom- 
plished when  the  first  case  against  Foote  was 
dismissed. 

[2]'  Neither  is  this  a  case  where  an  officer 
of  the  court  without  legal  authority  accept- 
ed cash  ball  and  wrongfully  released  the 
defendant  on  the  charge.  Here  the  court 
took  the  money,  and  then  directed  the  officer 
of  the  court  to  release  the  defendant.  The 
taking  of  the  cash  bail  and  th*  enlargement 
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of  Foote  were  judicial  acts  of  the  court,  and 
the  parties  were  not  in  pari  delicto. 
The  judgment  is  affirmed. 

McBBIDE,  C.  J.,  and  BEAN  and  BEN- 
NETT, J  J.,  concur. 


UKASE  INV.  CO.  et  al.  ▼.  CITY  OF  PORT- 
LAND et  al. 

(Supreme  Court  of  Oregon.  Jan.  20,  1020.) 

1.  Eminent   domain    <g=»101(l)  —  Raising 

STREET  GRADE  CONSTITUTES  NO  ADDITIONAL 
BURDEN  UPON  SURROUNDING  PROPERTY. 

A  municipal  council  may  raise  the  grade 
of  a  street,  and  such  action  constitutes  the  im- 
position of  no  additional  burden  upon  sur- 
rounding property. 

2.  Municipal  corporations  *J=>512(3)— 
Completion  of  municipal  improvement 

-  according  to  advertised  plan  not  with- 
in scope  of  writ  of  review. 
In  an  action  to  recover  assessments  for  a 
street  improvement,  whether  the  work  was 
completed  according  to  the  advertised  plan  is  a 
question  of  fact,  into  which  the  Supreme  Court 
cannot  inquire  on  a  writ  of  review ;  the  official 
city  declaration  being  conclusive. 

3.  Municipal  corporations  <S=>514(7)— Lo- 
cal improvement  assessments  mat  be  re- 
peated until  property  benefited  has 
paid  just  proportion  of  expense. 

If  a  city  has  undertaken  an  improvement 
within  the  scope  of  its  powers,  and  has  actually 
accomplished  it  before  an  assessment  therefor 
has  been  found  to  be  irregular,  the  municipality 
may  return  again  and  again  to  the  assessment 
until  the  property  benefited  is  finally  required  to 
pay  its  just  proportion  of  the  expense. 

Department  1. 

Appeal  from  Circuit  Court,  Multnomah 
County;  W.  N.  Gatens,  Judge. 

Writ  of  review  by  the  Ukase  Investment 
Company  and  others  against  the  City  of 
Portland,  and  others.  Judgment  for  plain- 
tiffs, and  defendants  appeal.  Reversed  and 
remanded,  with  directions. 

The  plaintiffs,  claiming  to  be  the  owners 
of  property  affected  by  a  projected  Improve- 
ment of  Holgate  street  in  the  city  of  Port- 
land initiated  by  the  action  of  the  city  coun- 
cil, sued  out  a  writ  of  review,  seeking  to 
overturn  an  ordinance  assessing  upon  their 
property  the  expense  incurred  in  making  the 
improvement.  The  principal  basis  of  their 
plaint  is  that  the  record  shows  that  the  proj- 
ect was  abandoned  in  large  part,  and  was 
never  fully  completed  according  to  the  origi- 
nal design  advertised  by  the  council  when  it 
first  declared  its  intention  to  pave  that 
thoroughfare.    The  circuit  court  sustained 


the  writ  and  canceled  the  assessments.  The 
city  appeals. 

L  E.  Latourette,  Deputy  City  Atty.,  of 
Portland  (Walter  P.  La  Roche,  City  Atty.,  of 
Portland,  on  the  brief),  for  appellants. 

Frank  S.  Grant,  of  Portland,  for  respond- 
ents. 

BURNETT,  J.  (after  stating  the  facts  as 
above).  The  argument  for  the  plaintiffs  is 
that  the  improvement  projected  originally  by 
the  city  contemplated  the  pavement  of  Hol- 
gate street  on  the  then  established  grade; 
that  after  the  work  was  begun  under  con- 
tract which  had  been  let  to  the  lowest  bidder, 
all  without  objection  by  the  property  holders, 
the  council  changed  the  plan  respecting  six 
blocks  of  the  street,  so  as  to  construct  a  via- 
duct over  ten  tracks  of  the  Southern  Pacific 
Company  of  such  a  height  as  to  make  an 
overhead  crossing,  leaving  the  railroad  traffic 
free  to  pass  along  Its  tracks  unobstructed  by 
street  travel.  The  record  shows  that  at  a 
certain  stage  of  the  work,  while  it  was  yet 
uncompleted,  the  city  council,  after  having 
given  due  notice  and  there  having  been  no 
objection  to  the  same,  raised  the  grade  of 
Holgate  street,  and  incidentally  contracted 
with  the  railroad  company  to  build  a  viaduct 
at  its  own  expense  and  to  pay  $1,000  of  the 
amount  required  to  condemn  the  use  of  ad- 
jacent property  as  footing  for  the  necessary 
embankments  whereon  to  construct  the  ap- 
proaches to  the  viaduct,  and  that  afterwards, 
such  use  having  been  acquired  by  eminent 
domain,  the  city  paid  out  of  the  general  fund 
the  amount  required  over  the  $1,000  which 
was  paid  by  the  railroads.  The  original  con- 
tractor for  the  improvement  consented  to  the 
modification,  and  laid  the  pavement  over  the 
grade  thus  raised;  there  being  only  slight 
and  unimportant  modifications  in  Its  width. 

[1]  The  record  discloses  that  after  the 
whole  work  had  been  completed,  the  city  en- 
gineer filed  with  the  council  his  certificates 
that  It  had  been  accomplished  as  modified  by 
the  contracts  with  the  railroad  company  and 
the  original  contractor.  Notice  was  given  as 
required  by  the  city  laws,  calling  upon  prop- 
erty owners  Interested  to  make  objections  to 
the  approval  of  the  engineer's  report,  declar- 
ing that  the  work  had  been  completed  sub- 
stantially according  to  the  original  design. 
That  the  council  could  raise  the  grade  of 
the  street,  and  that  the  same  constitutes  no 
additional  burden  upon  the  property,  is 
doctrine  established  by  Brand  v.  Multnomah 
County,  38  Or.  79,  60  Pac.  390,  62  Pac.  209, 
50  L.  R.  A.  389,  84  Am.  St.  Rep.  772.  In  the 
absence  of  any  showing  that  the  expense  to 
the  property  holders  was  Increased  by  the 
change  of  the  grade  and  the  laying  of  the 
pavement  upon  the  new  grade,  there  can  be 
no  just  cause  of  complaint. 
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[2]  Whether  the  work  was  Indeed  complet- 
ed according  to  the  advertised  plan  or  not 
Is  a  question  of  fact  into  which  we  cannot  In- 
quire on  a  writ  of  review.  We  are  bound 
by  the  official  city  declaration  that  it  has 
been  so  finished.  The  matter  has  so  recently 
been  considered  in  the  practically  parallel 
case  of  Killingsworth  v.  City  of  Portland,  184 
Pac  248,  in  an  opinion  by  Mr.  Justice  Ben- 
nett, that  a  rehearsal  of  the  precedents  and 
reasoning  is  unnecessary  at  this  time.  The 
subject  Is  also  discussed  in  Phipps  v.  Med- 
ford,  81  Or.  119, 156  Pac.  787, 168  Pac.  666. 

[3]  Under  the  modern  charters  mentioned 
in  these  cases,  the  principle  seems  to  be  that 
if  the  city  has  undertaken  an  improvement 
within  the  scope  of  its  powers,  and  it  has 
actually  been  accomplished  even  in  a  modified 
form,  and  the  assessment  therefor  has  been 
found  to  be  irregular,  the  municipality  may 
return  again  and  again  to  the  assessment  un- 
til the  property  benefited  is  finally  required 
to  pay  its  just  proportion  of  the  expense. 
We  may  well  consider  that  if  any  fraud  on 
the  part  of  the  city  or  its  officers  could  be 
shown,  equity  would  interpose  .to  relieve  the 
Imposition  upon  the  property  holders.  But, 
given  a  fair  exercise  of  the  charter  powers 
of  the  city,  affected  as  it  is,  not  only  by  the 
administrative  but  by  the  legislative  function, 
the  municipality  may  pursue  the  subject  un- 
til a  just  amount  to  be  collected  for  the  im- 
provement is  secured,  remembering  always 
that  at  some  stage  of  the  process  the  tax- 
payer has  a  right  to  be  heard  on  the  question 
of  whether  or  not  he  is  charged  with  his 
legitimate  share  of  the  tax. 

Bringing  before  us,  as  it  does,  only  the 
questions  of  law  apparent  on  the  face  of 
the  record,  excluding  from  our  consideration 
all  issues  of  fact,  we  are  compelled  by  the 
precedents  noted  to  say  that  there  is  no  ir- 
regularity disclosed  in  the  record.  The  judg- 
ment of  the  circuit  court  is  reversed,  and  the 
cause  remanded,  with  directions  to  dismiss 
the  writ 

McBRIDE,  C.  J,  and  BENSON  and  HAR- 
RIS, JJ.,  concur. 


THIMSEN  v.  BEIOARD  et  ux. 

SAME  v.  BEIOARD  et  al. 

(Supreme  Court  of  Oregon.  Jan.  27,  1920.) 

1.  Corporations  «$=>320(14)  —  Corporate 
property  not  to  be  sold  in  controversy 
between  stockholders. 
In  a  suit  by  a  stockholder  against  other 
stockholders  and  against  the  corporation  to 
have  a  trust  declared  in  lands  belonging  to  the 
corporation,  etc.,  arising  out  of  fraud  of  de- 
fendant stockholders,  the  property  of  the  cor- 


poration will  not  be  sold,  where  another  stock- 
holder, not  a  party  to  the  action,  will  be  preju- 
diced, and  plaintiff  on  prevailing,  if  satisfaction 
cannot  be  had  from  the  other  stockholders  under 
the  judgment,  will  he  given  a  lien  for  his  pro- 
portionate share  in  the  corporation;  fraud  hav- 
ing been  false  representations  as  to  cost  of  the 
corporate  property. 

2.  Joint  adventures  «=»4(1)— Rights  as  be- 
tween HEIfBKBS  CONTROLLED  BY  PRINCIPLES 
OF  PARTNERSHIP. 

The  rights  of  joint  adventurers  in  matters 
between  themselves  are  governed  by  the  prin- 
ciples constituting  and  controlling  the  law  of 
partnership. 

3.  Joint  adventures  «=»4(1)— Member  may 
not  hake  secret  profit. 

Where  plaintiff  and  defendant  entered  into 
a  joint  adventure  consisting  in  purchasing  land 
for  resale,  defendant  had  no  right  to  purchase 
the  land  from  himself,  either  directly  or  in- 
directly, or  to  make  profit  on  the  deal,  except 
with  the  full  knowledge  and  consent  of  plain- 
tiff. 

4.  Joint  adventures  *=>5(2)  —  Burden  on 
member  to  show  good  faith. 

Where  plaintiff  and  defendant  entered  into 
a  joint  adventure  consisting  in  purchasing 
certain  land  for  resale,  defendant  to  act  as 
plaintiff's  agent  in  purchasing  the  property,  the 
burden  of  proof  was  upon  such  defendant,  in 
an  action  by  plaintiff  for  an  accounting  on  ac- 
count of  secret  profits  made  by  him,  to  show 
that  he  fully  informed  plaintiff  of  all  the  facts 
within  his  knowledge  bearing  upon  the  trans- 
action. 

6.  Principal  and  agent  <8=>69(2)  —  Agent 
may  not  make  secret  profit. 
An  agent  who  makes  a  secret  profit  in  the 
execution  of  his  trust  as  such  agent  may  be 
compelled  to  account  to  his  principal. 

6.  Principal  and  agent  *=>179(2)— Knowl- 
edge ACQUIRED  BY  AGENT  IN  PRIOR  TRANS- 
ACTION KNOWLEDGE  OF  PRINCIPAL. 

The  rule  that  notice  to  the  agent  is  notice 
to  the  principal  applies  not  only  to  knowledge 
acquired  by  the  agent  in  the  particular  trans- 
action, bnt  to  knowledge  acquired  by  him  in  a 
prior  transaction  and  present  to  his  mind  at 
the  time  he  is  acting  as  such  agent  in  the 
particular  transaction,  provided  it  he  of  such 
character  as  he  may  communicate  to  his  prin- 
cipal without  breach  of  professional  confidence. 

Department  2. 

Appeal  from  Circuit  Court,  Coos  County; 
John  S.  Coke,  Judge. 

Action  by  Katharine  M.  Thlmsen  against 
Chas.  I.  Beigard  and  Fannie  L.  Relgard,  his 
wife,  and  against  Chas.  I.  Relgard  and  others, 
consolidated.  Decrees  for  plaintiff,  and  de- 
fendants appeal.    Modified  and  affirmed. 

George  Watkins,  of  Marshfleld  (Chas.  I. 
Reigard,  of  Council  Bluffs,  Iowa,  on  the 
brief),  for  appellants. 

William  T.  Stoll,  of  Marshfleld  (Dwight  B. 
Hodge,  of  Centralis,  Wash.,  on  the  brief), 
for  respondent. 
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BEAN,  J.  After  redding  the  testimony  we 
find  that  the  record  discloses  the  following 
facts:  During  the  time  of  the  transactions 
in  question  in  this  suit  Katharine  Tblmsen, 
the  plaintiff,  was  a  resident  of  the  state  of 
Minnesota,  and  had  never  been  in  the  county 
of  Coos,  Or.  The  defendant  Charles  I.  Rel- 
gard  was  an  attorney  at  law,  and  had  done 
some  business  for  plaintiff's  family  In  Minne- 
sota, where  he  resided  until  about  1910.  On 
January  16,  1010,  Mr.  Reigard  had  visited 
Coos  Bay  and  procured  two  options  to  pur- 
chase two  40-acre  tracts  of  land  from  the 
Archer  Land  Company  for  $4,000  each,  or  a 
total  price  of  $8,000.  Pursuant  to  such  op- 
tions the  Archer  Land  Company  on  January 
17,  1010,  authorized  the  execution  of  deeds 
for  the  tracts  of  land  and  executed  a  deed  to 
one  40-acre  tract,  leaving  the  name  of  the 
grantee  therein  blank,  and  forwarded  the 
same  to  a  bank  In  Owatonna,  Minn.,  to  be 
delivered  upon  the  payment  by  Charles  I. 
Reigard  of  $4,000.  February  16,  1910,  the 
Archer  Land  Company,  at  the  request  of  Mr. 
Reigard,  executed  a  deed  for  the  remaining 
40  acres  of  the  land  to  B.  B.  Lewis,  the  sister 
of  defendant  Fannie  L  Reigard,  in  trust  for 
plaintiff,  Katharine  M.  Tblmsen,  and  Charles 
I.  Reigard,  and  delivered  the  same  to  defend- 
ant Charles  I.  Reigard. 

January  18,  1910,  plaintiff  appointed  de- 
fendant Charles  I.  Reigard  her  agent  to  pur- 
chase an  interest  In  the  two  tracts  of  land. 
It  was  to  be  purchased  by  them  jointly.  For 
that  purpose  she  delivered  to  him  $3,600  in 
cash  and  a  promissory  note  for  $900,  aggre- 
gating $4,500,  when  they  signed  the  following 
agreement  in  duplicate: 

"Owatonna,  Minn.,  Jan.  18,  1910. 

"Received  from  K.  M.  Thimsen  cash  in  the 
amount  of  $3,600.00  and  one  promissory  note 
for  $900.00  dated  Jan.  18,  1910,  to  be  disponed 
of  as  follows:  First  to  purchase  an  undivided 
one-half  interest  with  myself  in  the  south  half 
of  the  east  half  of  the  northeast  quarter  of 
section  1,.  township  28  south,  range  13  west 
of  the  Willamette  meridian,  said  land  to  cost 
$2,500.00,  that  is,  the  half  interest,  and  the 
whole  thereof  $5,000.00. 

"Two  thousand  dollars  thereof  to  be  used  to 
secure  an  interest  in  a  corporation  to  be  form- 
ed to  purchase  the  northeast  quarter  of  the 
northeast  quarter  of  said  section  1,  at  a  cost, 
including  expense  of  incorporation,  etc.,  of  not 
to  exceed  $5,500.00.  The  interest  in  said  cor- 
poration to  be  evidenced  when  formed  by  20 
shares  of  stock  of  the  par  value  of  $100.00 
each,  to  be  Issued  to  the  said  K.  M.  Thimsen 
immediately  after  said  corporation  is  formed. 

"But  should  I  be  unable  to  purchase  said 
property  as  above  set  forth,  then  so  much  of 
said  sum  as  is  not  used  to  be  returned  to  the 
said  K.  M.  Thimsen. 

"It  is  understood  that  either  of  the  above 
properties  shall  be  purchased  at  the  terms  and 
for  the  purpose  stated,  and  one  may  be  pur- 
chased without  the  other,  but  if  either  can 
not  be  bought  as  above  set  out,  the  amount  ad- 
vanced to  make  the  purchase  of  that  tract 


which  cannot  be  bought  shall  be  returned  to 
the  said  K.  M.  Thimsen. 
"To  all  of  which  the  parties  hereto  a^ree.'* 

At  that  time  Charles  L  Reigard  represented 
to  the  plaintiff  that  the  two  tracts  of  land 
could  not  be  purchased  for  less  than  $10,000, 
and  afterwards  represented  to  the  plaintiff 
that  he  had  paid  the  Archer  Land  Company 
$10,000  for  the  land.  He  suppressed  from 
plaintiff  the  actual  price  paid,  and  the  fact 
that  the  Archer  Land  Company  had  author- 
ized the  execution  of  deeds  for  a  purchase 
price  of  $8,000,  and  that  one  of  the  deeds  had 
already  been  executed  and  sent  to  Owatonna, 
Minn.,  to  be  delivered  as  above  stated.  Plain- 
tiff had  confidence  in  defendant  Charles  I. 
Reigard,  and  believed  his  representations 
until  a  short  time  before  the  commencement 
of  this  suit 

The  defendant  Charles  I.  Reigard  paid  the 
Archer  Land  Company  the  sum  of  $8,000  and 
no  more  for  the  lands,  and  used  therefor  the 
$4,500  given  him  by  the  plaintiff  for  that  pur- 
pose, and  the  further  sums  of  $142  and  $62.50, 
which  latter  sums  the  plaintiff  advanced  to 
the  defendant  on  the  false  representation 
made  by  him  that  they  were  necessary  to 
complete  the  purchase  of  the  lands. 

When  the  deed  sent  to  Owatonna,  Minn., 
conveying  the  south  one-half  of  the  tract  was 
delivered  to  the  defendant  Charts  I.  Reigard, 
he  filled  in  the  names  of  Katharine  M.  Thim- 
sen and  Fannie  L.  Reigard,  his  wife,  as  gran- 
tees. Bis  wife's  name  was  Inserted  with- 
out the  knowledge  or  consent  of  plaintiff. 
During  all  of  the  time  of  the  dealings  Charles 
I.  Reigard  acted  as  the  agent  of  his  wife, 
and  she  had  notice  of  the  relations  existing 
between  him  and  plaintiff.  The  plaintiff  fur- 
nished $4,704.50  of  the  entire  purchase  price 
of  $8,000,  or  58.8  per  cent  thereof,  and  she 
thereby  became  the  equitable  owner  of  an 
undivided  58.8  per  cent  of  the  land.  After- 
wards the  land  deeded  to  plaintiff  and  Fan- 
nie L.  Reigard  was  divided,  each  taking  title 
to  20  acres.  In  the  fall  of  1910  the  Laurel 
Investment  Company  was  incorporated  with 
a  capital  stock  of  $5,500,  divided  Into  shares 
of  $100  each,  which  were  Issued  as  follows: 
29  shares  to  Fannie  L.  Reigard;  1  share  to 
Charles  I.  Reigard;  20  shares  to  Katharine 
M.  Thimsen;  and  5  shares  to  W.  B.  Clark- 
son.  The  Clarkson  shares  were  afterwards 
assigned  to  H.  A.  Stensvad.  The  other  40- 
acre  tract  was  conveyed  by  B.  E.  Lewis  to 
the  Laurel  Investment  Company;  and  the 
land  was  afterwards  platted  into  lots  and' 
blocks  as  Laurel  addition  to  Coos  Bay.  Miss 
Thimsen  paid  her  portion  of  the  main  ex- 
pense thereof. 

Plaintiff  received  four-elevenths  of  the 
capital  stock  of  the  corporation,  which  is 
equivalent  to  14.53  acres  of  the  land  pur- 
chased, which,  with  the  20  acres  deeded  to 
her,  Is  equivalent  to  34.54  acres  of  land,  or 
43  per  cent  of  the  entire  tract  purchased. 
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For  $2,000  «f  the  money  furnished  by  plain 
tiff  20  acres  were  conveyed  to  her,  leaving 
to  be  put  Into  the  corporation  $2,704.50  of 
her  money. 

About  the  time  of  the  commencement  of 
the  negotiations  defendant  sold  to  Bossart  a 
part  of  the  land  afterwards  platted  as  block 
4  in  Laurel  addition  to  Coos  Bay  for  $3,000, 
upon  which  there  was  paid  $1,141.11;  ten 
lots  being  conveyed  to  Bossart  by  a  subse- 
quent arrangement,  and  the  contract  canceled 
as  to  the  remainder.  These  lots  belonged 
to  the  corporation.  From  this  amount  of 
$1,141.11  collected  by  Charles  I.  Relgard 
should  be  deducted  his  bill,  upon  which  there 
is  a  balance  of  $275.46  due  him  from  the  com- 
pany. Relgard  purposely  suppressed  the  fact 
of  the  sale  to  Mr.  Bossart  from  the  plaintiff, 
and  has  not  accounted  to  her  or  the  corpora- 
tion therefor.  The  bill  was  presented  and 
allowed  by  the  directors  of  the  corporation 
September  8,  1017,  and  appears  to  be  Just 
and  equitable,  except  as  to  $10  thereof  which 
Is  offset  by  the  amount  which  Is  Justly  claim- 
ed in  the  larger  account  This  leaves  a  bal- 
ance of  $865.65,  one-half  of  which  or  $432.85, 
according  to  the  findings  of  the  trial  court 
belongs  to  plaintiff.  Adding  this  amount 
to  the  cash  furnished  by  plaintiff  makes  an 
aggregate  sum  of  $3,137.35,  the  amount  of 
plaintiff's  interest  in  the  corporation.  This 
equals  78.1  per  cent,  of  the  entire  amount 
invested  by  the  corporation  in  the  40- acre 
tract  of  land.  Plaintiff  is  entitled  to  78.1 
per  cent,  of  the  55  shares  of  capital  stock  of 
the  Laurel  Investment  Company,  or  42.95 
shares  of  the  face  value  of  $4,295.  Five 
shares  were  issued  to  W.  B.  Clarkson  and 
transferred  to  H.  A.  Stensvad,  of  the  face 
value  of  $500.  Defendants  the  Relgards  are 
entitled  to  7.05  shares  of  the  face  value  of 
$705.  The  total  number  of  shares  is  55,  par 
value  $5,500. 

January  3,  1012,  defendant  Charles  I.  Rei- 
gard  presented  to  the  corporation  a  bill  for 
services  and  expenses  against  the  corporation 
from  February  2,  1910,  to  July  10,  1911, 
amounting  to  $1,837.48,  upon  which  was  cred- 
ited $500  received  for  the  Clarkson  shares 
of  stock  and  $90  received  from  the  Archer 
Land  Company  on  account  of  surveying,  leav- 
ing a  balance  claimed  of  $1,247.48.  No  part 
of  this  claim  is  supported  by  proof  showing 
that  It  is  equitable  or  Just,  except  the  sum 
of  $11.58 ;  therefore  the  balance  of  Reigard's 
account  above  allowed,  $275.46,  should  be  in 
full  settlement  of  both  of  the  claims  for  serv- 
ices and  expenses  made  by  him  against  the 
corporation,  and  he  should  be  required  to 
convey  to  the  Laurel  Investment  Company 
20  lots  in  block  4  of  Laurel  addition  to  Coos 
Bay,  the  title  to  which  is  now  held  by  him, 
being  all  of  the  lots  in  said  block  4  not  here- 
tofore conveyed  to  A.  S.  Bossart 

The  defendant  Charles  I.  Relgard  and  Fan- 
nie L.  Relgard  therefore  held  in  trust  for 
186  P.-36 


plaintiff  22.95  shares,  of  the  par  value  of 
$2,295,  which  they  should  assign  and  transfer 
to  plaintiff  on  the  stock  books  of  the  Laurel 
Investment  Company. 

[1]  The  circuit  court  found  that  the  equi- 
ties of  the  case  were  with  the  plaintiff.  This 
is  amply  supported  by  the  testimony.  The 
court  awarded  the  plaintiff  a  decree  for  the 
amount  of  money  she  had  furnished  to  pur- 
chase the  two  tracts  of  land,  $1,264,  together 
with  interest  thereon  from  January  18,  1910, 
and,  after  adding  a  portion  of  the  amount 
collected  from  Bossart,  declared  the  amount 
due  plaintiff  to  be  an  equitable  lien  upon  the 
lands  owned  by  the  defendant  Laurel  In- 
vestment Company,  and  ordered  the  land 
sold  to  satisfy  the  amount  due  plaintiff.  It 
is  assigned  that  it  was  error  to  order  the 
land  of  the  corporation  sold,  for  the  reason 
that  there  were  5  outstanding  shares  held  by 

H.  A.  Stensvad,  who  is  not  a  party  to  this 
suit  and  that  it  would  be  detrimental  to  his 
interests  to  have  the  land  so  sold.  .We  think 
this  point  is  well  taken ;  therefore  we  change 
the  form  of  the  decree. 

Miss  Thlmsen  Invested  her  money  in  the 
purchase  of  the  land.  She  appears  to  have 
been  willing  to  speculate  on  the  value  of  the 
land  at  the  price  it  was  purchased.  At  one 
time  the  defendants  Mr.  and  Mrs.  Relgard 
offered  to  return  her  investment  with  inter- 
est if  she  so  elected.  We  therefore  think 
she  should  be  adjudged  to  be  the  owner  of 
her  proportionate  share  of  the  capital  stock 
In  the  corporation  without  ordering  the  land 
sold,  and  the  shares  transferred  to  her,  if 
that  can  be  accomplished. 

In  the  event  the  defendants  Mr.  and  Mrs. 
Relgard  cannot  transfer  a  sufficient  amount 
of  the  capital  stock  to  plaintiff  for  her  share, 
the  following  computation  should  be  applied: 
Plaintiff  is  entitled  to  $3,137.35  interest  in 
the  land  of  the  corporation  out  of  the  $4,000 
Invested  therein.  She  received  an  equivalent 
of  four-elevenths  of  $4,000,  equal  to  $1,454.54. 
The  difference  between  this  amount  and  the 
interest  to  which  plaintiff  is  entitled  amounts 
to  $1,682.81.  In  case  the  shares  of  stock 
cannot  be  transferred,  as  -  above  ordered, 
plaintiff  should  have  an  equitable  lien  In  the 
sum  of  $1,682.81  upon  that  portion  of  the  land, 
the  title  to  which  is  in  the  name  of  the  Lau- 
rel Investment  Company,  represented  by  the 
30  shares  of  capital  stock  held  in  the  names 
of  defendants  Fannie  L.  Relgard  and  Charles 

I.  Relgard,  not  including  the  interest  repre- 
sented by  the  5  shares  of  stock  held  by  H. 
A.  Stensvad  nor  the  lots  sold  and  conveyed 
to  parties  other  than  Charles  I.  Relgard. 
Such  interest  In  the  land  and  shares  of  stock 
of  defendants  Fannie  L.  Relgard  and  Charles 
I.  Relgard  should  be  sold  to  satisfy  the  same. 
This  would  affect  the  shares  of  stock  held 
by  Stensvad,  except  indirectly. 

The  trial  court  found,  and  there  is  abun- 
dant evidence  supporting  such  finding,  that 
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after  the  organization  of  the  corporation 
the  same  was  dominated  and  controlled  by 
the  defendant  Charles  I.  Relgard.  He  was 
the  agent  and  representative  of  defendant 
Fannie  L.  Reigard,  and  dictated  the  policy 
of  the  company  and  managed  and  directed 
Its  affairs,  and  as  such  had  notice  and  knowl- 
edge of  all  of  the  facts  in  relation  to  the  com- 
pany referred  to  herein  and  In  the  findings 
of  the  circnit  court  and  of  the  fraud  practiced 
upon  the  plaintiff.  The  corporation  and  Fan- 
nie L.  Reigard  acquired  such  knowledge  and 
notice  through  the  defendant  Charles  I.  Rei- 
gard, and  had  the  same  at  the  time  of  the 
conveyance  of  the  land  to  the  corporation 
and  the  Issuance  of  the  29  shares  of  -  stock 
to  Fannie  L.  Reigard. 

The  circuit  court  found  that  the  balance 
of  the  bill  of  defendant  for  $1,837.48,  upon 
which  a  balance  of  $1,247.48  was  claimed 
by  defendant,  Charles  I.  Reigard,  was  fraud- 
ulent and  unwarranted.  In  this  we  concur. 
In  addition  to  the  $590  credited  upon  the 
latter  bill,  plaintiff  also  received  payments 
for  lots  sold  amounting  to  $200,  making  a 
total  amount  of  $790  to  offset  the  expenses 
of  the  corporation,  such  as  license  fees,  taxes, 
and  conducting  the  business. 

The  large  account,  $1,837.48,  upon  which 
there  was  a  balance  of  $1,247.48  claimed  by 
Reigard,  was  allowed  by  Mr.  and  Mrs.  Rei- 
gard, acting  as  directors  of  the  corporation. 

At  the  Inception  of  the  dealings  between 
plaintiff  and  defendant  Charles  I.  Reigard 
fiduciary  relations  between  them  were  cre- 
ated, as  shown  by  the  agreement  of  January 
18, 1910,  set  forth  above.  Defendants  the  Rel- 
gards  are  precluded  from  contradicting  this 
covenant.  The  writing  shows  that  Charles 
I.  Reigard  received  from  plaintiff  $3,600  In 
cash  and  a  note  for  $900  which  was  after- 
wards paid  to  purchase  an  undivided  one- 
half  Interest  In  80  acres  of  land,  40  acres  of 
which  was  to  be  secured-  for  a  corporation 
to  be  formed.  Reigard  was  to  purchase  the 
interest  as  her  agent  in  their  Joint  adventure. 

[2-4]  The  modern  decisions  Indicate  that 
the  courts  regard  the  rights  of  joint  adven- 
turers, in  matters  between  themselves,  as 
governed  by  the  principles  constituting  and 
controlling  the  law  of  partnership.  15  R.  C. 
L.  p.  500,  i  1.  We  quote  from  page  501,  §  3, 
of  that  volume: 

"The  relation  between  joint  adventurers  is 
fiduciary  in  its  character,  and  the  utmost  good 
faith  is  required  of  the  trustee  to  whom  the 
deal  or  property  may  be  intrusted,  and  such 
trustee  will  be  held  strictly  to  account  to  his 
coadventurers,  and  he  will  not  be  permitted, 
by  reason  of  the  possession  of  the  property  or 
profits,  whichever  the  case  may  be,  to  enjoy  an 
unfair  advantage,  or  have  any  greater  rights  in 
the  property,  by  reason  of  the  fact  that  he  is  in 
possession  of  the  property  or  profits  as  trus- 
tee, than  his  coadventurers  are  entitled  to. 
The  mere  fact  that  he  is  intrusted  with  the 
rights  of  his  coadventurers  imposes  on  him  the 
duty  of  guarding  their  rights  equally  with  his 


own,  and  he  is  required  to  account  strictly  to 
his  coadventurers,  and  if  he  is  recreant  to  Us 
trust,  any  rights  they  may  be  denied  are  recov- 
erable." 

See  Templeton  v.  Rockier,  78  Or.  494,  144 
Pac.  405. 

Under  the  agreement  Mr.  Reigard  had 
no  right  to  purchase  the  land  from  him- 
self, either  directly  or  indirectly,  or  to  make 
a  profit  of  $25  per  acre  on  the  deal,  except 
with  the  full  knowledge  and  consent  of  his 
principal,  Miss  Thimsen.  The  burden  of 
proof  Is  upon  Reigard,  as  such  agent,  to  show 
that  be  fully  informed  Miss  Thimsen,  his 
principal,  of  all  the  facts  within  his  knowl- 
edge bearing  upon  the  transaction.  This  he 
failed  to  do.  2  O.  J.  p.  703,  g  361 ;  Jones  v. 
Shefler,  77  Or.  284,  151  Pac.  463;  McNiel  v. 
Holmes,  77  Or.  165,  150  Pac.  255. 

[6]  The  general  rule  Is  based  upon  our 
great  moral  obligation  to  refrain  from  plac- 
ing ourselves  In  relations  which  ordinarily 
excite  a  conflict  between  self-interests  and 
Integrity.  It  serves  as  a  restraint  upon  all 
agents.  Michoud  v.  Girod,  4  How.  503,  11 
L.  Ed.  1076.  Miss  Thimsen  was  betrayed 
by  her  agent  into  paying  for  the  property  in 
excess  of  the  price  for  which  Reigard,  her 
agent,  obtained  it,  and  is  entitled  to  recover. 
An  agent  who  makes  a  secret  profit  in  the 
execution  of  his  trust  as  such  agent  may  be 
compelled  to  disgorge.  Sandoval  v.  Randolph, 
222  U.  S.  161,  32  Sup.  Ct.  48,  56  I*  Ski.  142. 
In  the  latter  case  the  syllabus  reads  thus: 

"Where  one  agrees  to  act  as  agent  to  pur- 
chase property  at  not  exceeding  a  specified 
price,  he  cannot  avail  of  an  unexpired  option 
antedating  the  employment  to  purchase  the 
property  at  a  leas  price  himself  and  make  the 
difference." 

[6]  The  rule  as  to  notice  is  laid  down  in 
the  Case  of  Distilled  Spirits,  11  Wall.  356,  at 
page  366,  20  L.  Ed.  167,  In  effect  as  followsr 
The  rule  that  notice  to  the  agent  is  notice  to 
the  principal  applies  not  only  to  knowledge 
acquired  by  the  agent  in  the  particular  trans- 
action, but  to  knowledge  acquired  by  him  in  a 
prior  transaction  and  present  to  his  mind  at 
the  time  he  is  acting  as  such  agent  in  the  par- 
ticular transaction,  provided  it  be  of  such  a 
character  as  he  may  communicate  to  his  prin- 
cipal without  breach  of  professional  confi- 
dence. See  Mclntyre  v.  Pryor,  173  U.  S.  38, 
52,  19  Sup.  Ct.  352,  43  L.  Ed.  606.  Mrs.  Rei- 
gard must  be  held  to  have  had  legal  notice 
of  the  fraudulent  conduct  of  her  husband 
and  agent  In  the  matters  pertaining  to  the 
purchase  of  the  land  and  the  corporate  trans- 
actions. 

The  two  decrees  of  the  lower  court  will 
therefore  be  modified,  and  one  entered  de- 
claring the  plaintiff,  Katharine  M.  Thimsen, 
to  be  the  equitable  owner  of  42.95  shares  of 
the  capital  stock  of  the  Laurel  Investment 
Company,  of  the  face  value  of  $4,295, 22.95  of 
which  shares  are  now  held  by  Fannie  L.  Rel- 
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gard  and  Charles  I.  Reigard  In  trust  for 
plaintiff;  that  Charles  I.  Reigard  and  Fannie 
Ti.  Reigard  be  ordered  to  assign  and  transfer 
to  plaintiff  22.95  shares  of  capital  stock  of 
the  Laurel  Investment  Company,  a  corpora- 
tion, which  are  held  In  trust  by  them  for 
plaintiff;  in  the  event  that  said  22.95  shares 
of  stock  cannot  be  transferred  to  plaintiff 
free  and  clear  of  any  claim  thereto,  then, 
in  addition  to  the  four-elevenths  interest  of 
plaintiff  in  the  land  of  the  Laurel  Investment 
Company,  represented  by  her  20  shares  of  the 
capital  stock,  the  plaintiff  Is  entitled  to  an 
equitable  lien  for  the  sum  of  $1,682.81  upon 
the  lands  of  the  Laurel  Investment  Company, 
represented  by  the  30  shares  of  capital  stock 
held  by  defendants  Charles  I.  Reigard  and 
Fannie  L.  Reigard;  that  such  lien  be  fore- 
closed and  the  Interest  in  said  land  repre- 
sented by  said  30  shares  of  stock  held  by 
defendants,  the  Relgards,  be  sold  upon  execu- 
tion to  satisfy  this  decree;  that  the  defend- 
ants Charles  I.  Reigard  and  Fannie  L.  Rei- 
gard, Ms  wife,  be  ordered  to  make,  execute, 
and  deliver  to  the  Laurel  Investment  Com- 
pany a  deed  of  conveyance  of  all  of  block  4 
in  Laurel  addition  to  Coos  Bay,  excepting 
ten  lots  heretofore  conveyed  to  A.  S.  Bossart, 
and  in  the  event  of  failure  to  so  execute  such 
deed  this  decree  shall  stand  as  and  for  the 
same,  and  be  recorded  as  such  conveyance; 
that  each  party  pay  their  own  costs  of  this 
suit  In  this  court,  the  costs  in  the  lower  court 
to  be  paid  as  there  adjudged. 

As  above  modified,  the  decree  of  the  lower 
court  Is  affirmed. 

McBRIDE,  O.  J.,  and  JOHNS  and  BON- 
NET, JJ,  concur. 


CORNELY  v.  CAMPBELL.* 
(Supreme  Court  of  Oregon.  Jan.  13, 1920.) 

1.  Vendor  and  purchases  ®= 334(3,  4)— Pay- 
ments RECOVERABLE  UPON  RESCISSION  BT 
AGREEMENT  OR  RESCISSION  BT  VENDOR. 

Generally,  if  land  sale  contract  is  rescind- 
ed by  mutual  arrangement  and  consent,  without 
any  agreement  for  forfeiture,  or  by  wrongful 
act. of  the  vendor,  acquiesced  in  by  the  purchas- 
er, purchaser  is  entitled  to  recover  payments 
made  by  him. 

2.  Vendor  and  purchaser  4*=»335— No  re- 
covery OF  PAYMENTS  BY  PURCHASER  UPON 
FORFEITURE  FOB  HIS  DEFAULT. 

Where  vendor  does  not  waive  purchaser's 
default,  but  declares  a  forfeiture  under  contract 
providing  therefor  and  making  time  of  the  es- 
sence of  the  contract,  purchaser  cannot  recover 
payments  already  made. 
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3.  Trial  «=»25S(5)— Requested  instructions 

AS  TO  RIOHT  TO  RECOVER  PAYMENT  IMPROPER 
AS  IGNORING  OTHER  PARTY'S  THEORY  OF  THE 
CASE. 

In  purchaser's  action  to  recover  payment  on 
ground  of  rescission,  where  vendor  denied  re- 
scission and  claimed  a  forfeiture  for  nonpay- 
ment of  installment  due  subsequent  to  alleged 
rescission,  requested  instruction  that  purchaser 
could  not  recover  if  defendant  retook  property 
upon  default  by  purchaser  held  improper  in 
ignoring  purchaser's  theory  of  the  case. 

4.  Vendor  and  purchaser  ®=»341(4)— Evi- 
dence SUFFICIENT  TO  WARRANT  INSTRUCTION 
AS  TO  WRONGFUL  REPUDIATION  OF  CONTRACT 
BY  VENDOR. 

In  purchaser's  action  to  recover  payment  on 
ground  of  mutual  rescission,  instruction  that 
vendor's  wrongful  repudiation  of  contract  ac- 
quiesced in  by  purchaser  effected  a  mutual  re- 
scission held  warranted  by  the  evidence. 

5.  Vendor  and  purchaser  «=»341(5)— Pur- 
chaser RECOVERING  PAYMENT  NOT  ENTITLED 
TO  INTEREST. 

Purchaser  is  not  entitled  to  interest  on  pay- 
ment recovered  following  mutual  rescission  of 
contract. 

6.  Vendor  and  purchaser  ®=»110— Wrong- 
ful DECLARATION  OF  FORFEITURE  ENTITLED 
PURCHASER  TO  TREAT  CONTRACT  AS  ENDED. 

If  vendor  under  contract  giving  him  the 
right  to  declare  a  forfeiture  wrongfully  declared 
a  forfeiture  where  in  fact  no  ground  existed 
therefor,  the  attempted  forfeiture  was  in  effect 
a  refusal  to  proceed  further  with  the  contract 
entitling  purchaser  to  stand  upon  his  rights  un- 
der the  contract  or  treat  it  as  ended. 

7.  Vendor  and  purchaser  <S=>341(4)  —  In- 
struction NOT  OBJECTIONABLE  IN  PUR- 
CHASER'S ACTION  TO  RECOVER  PAYMENT 
MADE. 

In  purchaser's  action  to  recover  payment  on 
ground  of  mutual  rescission,  where  vendor  de- 
nied rescission  and  claimed  forfeiture  for  de- 
fault in  payment  due  subsequent  to  date  of  al- 
leged rescission,  instruction  held  not  subject  to 
objection  that  it  submitted  question  whether 
there  was  a  default  on  such  subsequent  date. 

8.  Appeal  and  error  <8=»1064(1)— Appellant 
not  prejudiced  by  instruction  leaving 
to  jury  undisputed  fact  of  default  by 
other  party  waived  by  appellant. 

In  purchaser's  action  to  recover  land  con- 
tract payments  on  ground  of  mutual  rescission, 
although  evidence  of  at  least  a  technical  default 
by  plaintiff  appellee  prior  to  date  of  alleged 
mutual  rescission  was  undisputed,  appellant  was 
not  injured  by  an  instruction  leaving  to  the 
jury  the  question  whether  or  not  there  was  such 
a  prior  default,  where  the  evidence  and  plead- 
ings showed  conclusively  that  such  prior  de- 
fault had  been  waived. 

9.  Vendor  and  purchaser  <g=>335— No  for- 
feiture AFTER  WAIVER  OF  DEFAULT  WITHOUT 
GIVING  PURCHASER  OPPORTUNITY  TO  PER- 
FORM. 

Vendor  could  not  declare  a  forfeiture  for  de- 
fault which  he  had  waived  without  first  giving 
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purchaser  notice  and  an  opportunity  to  per- 
form. 

10.  Vendor  and  purchaser  «3=al87— Accept- 
ance OF  OVERDUE  PAYMENT  WAIVES  OF  DE- 
FAULT. 

Vendor's  acceptance  of  payment  after  dne 
date  amounted  to  a  waiver  of  purchaser's  de- 
fault in  making  payment  at  specified  time. 

11.  Pleading  <8=> 403(2)  —  Defect  in  com- 
plaint OF  PURCHASE*  SUING  FOB  PAYMENT 
CUBED  BY  ANSWER. 

In  purchaser's  action  to  recover  payment  on 
ground  of  mutual  rescission  of  contract,  failure 
of  plaintiff  to  allege  that  a  default  on  payment 
at  specified  time  had  been  waived  was  cured  by 
defendant's  answer  showing  that  payment  had 
been  accepted,  and  therefore  that  default  had 
been  waived. 

12.  Vendor  and  purchases  <8=>341(2) — Evi- 
dence OF  QUALITY  OF  LAND  ADMISSIBLE  IN 

purchaser's  action  to  recover  payment 

fob  mutual  rescission. 
In  purchaser's  action  to  recover  payment  on 
ground  of  mutual  rescission,  where  complaint 
alleged  the  land  was  of  poor  quality,  so  that 
the.  value  of  the  use  of  the  land  during  the 
time  the  plaintiff  purchaser  was  in  possession 
was  negligible  and  not  equal  to  the  value  of  im- 
provements made  and  work  done  on  the  land  by 
plaintiff,  together  with  plaintiff's  expenses,  and 
that  no  accounting  was  necessary  to  place  de- 
fendant in  status  quo,  and  such  allegation  was 
denied,  evidence  as  to  quality  of  the  land  was 
admissible. 

13.  Evidence  €=208(2)— Answer  in  former 
action  between  the  parties  admissible 
as  an  admission. 

In  purchaser's  action  to  recover  payment  on 
ground  of  mutual  rescission  of  contract'  in 
year  of  1912,  where  vendor  denied  such  rescis- 
sion and  claimed  a  forfeiture  in  year  1913,  an 
answer  by  vendor  in  a  previous  suit  between 
the  parties  held  admissible  as  an  admission  for 
purpose  of  showing  from  allegations  therein 
that  contract  was  rescinded  in  1912. 

14.  Appeal  and  error  <8=»1050(1)— Admis- 
sion OF  EVIDENCE  AS  TO  CONVERSATION  BE- 
TWEEN PARTIES  AT  MAKING  OF  CONTRACT 
HARMLESS  ACTION  TO  BECOVEB  PAYMENT 
MADE  UNDER  CONTRACT. 

In  purchaser's  action  to  recover  payment 
on  ground  of  mutual  rescission  of  contract,  in- 
volving issue  of  whether  contract  was  rescinded 
or  forfeited,  admission  of  evidence  as  to  a 
conversation  between  the  parties  at  time  of  orig- 
inal transaction  with  reference  to  recording  of 
the  contract  held  not  prejudicial  to  vendor. 

15.  Appeal  and  ebrob  «=>866(1)— Defend- 
ant's EVIDENCE  CONSIDERED  IN  PASSING  UP- 
ON ACTION  OF  COURT  IN  DENOTING  NONSUIT. 

Where  defendant  has  not  rested  on  a  motion 
for  a  nonsuit,  but  has  introduced  testimony 
in  his  own  behalf,  that  evidence  can  be  con- 
sidered to  sustain  a  recovery  on  the  part  of  the 
plaintiff. 

16.  Evidence  <fc=»588— Credibility  of  wit- 
ness fob  JUBY. 

Jury  had  a  right  to  believe  either  of  two 
witnesses  giving  conflicting  testimony  or  to 


believe  part  of  the  testimony  of  each  one  of 
the  witnesses  and  disbelieve  the  remainder  of 
their  testimony. if  they  thought  it  was  unrea- 
sonable or  if  there  was  a  conflict  between  it 
and  other  direct  testimony. 

17.  Vendor  and  purchaser  cj=»341(4) — 
Whether  mutual  rescission  or  forfei- 
ture FOB  JUBY. 

In  purchaser's  action  to  recover  payment 
made  on  ground  of  mutual  rescission,  where 
vendor  denied  mutual  rescission  and  claimed  a 
forfeiture,  evidence  held  sufficient  for  submission 
of  case  to  jury. 

18.  Appeal  and  error  «J=>1151(2)  —  Court 

WILL  ELIMINATE  OBJECTIONABLE  INTEREST 
ALLOWED  BY  JUDGMENT  INSTEAD  OF  REVERS- 
ING. 

Under  constitutional  amendment  of  1910 
(article  7,  8  3)  giving  Supreme  Court  right  to 
eliminate  objectionable  portion  of  judgment, 
the  court,  in  holding  the  judgment  erroneous 
in  including  interest,  will  deduct  from  judgment 
the  amount  that  might  have  been  allowed  as  in- 
terest and  affirm  judgment  as  modified  subject 
to  respondent's  acceptance  of  such  reduction. 

Department  2. 

Appeal  from  Circuit  Court,  Marion  Coun- 
ty ;  Percy  R.  Kelly,  Judge. 

Action  by  Joseph  A.  Comely  against  H. 
U.  Campbell.  Judgment  for  plaintiff,  and 
defendant  appeals.  Affirmed  as  modified  sub- 
ject to  plaintiff's  acceptance  of  redaction; 
otherwise  remanded  for  new  trial. 

This  is  an  action  brought  by  the  plaintiff 
to  recover  the  value  of  certain  land  in  Marlon 
county,  Or.,  turned  in  to  the  defendant  by 
him,  as  a  part  payment  upon  a  certain  other 
tract  of  land  situated  In  Polk  county,  Or., 
which  he  was  purchasing  from  the  defendant 

The  provisions  of  the  contract  which  are 
material  upon  this  appeal  are  as  follows: 

"This  agreement,  made  this  11th  day  of  Feb- 
ruary, 1911,  between  H.  O.  Campbell,  of  the 
county  of  Polk,  state  of  Oregon,  party  of  the 
first  part,  and  Joseph  A.  Comely,  of  the  second 
part,  witnesseth :  rThat  in  consideration  of 
stipulations  herein  contained  and  payments  to 
be  made,  as  hereinafter  specified,  the  party  of 
the  first  part  hereby  agrees  to  sell  unto  the 
party  of  the  second  part,  the  following  describ- 
ed real  property:  •  *  *  For  the  sum  of 
twelve  thousand  five  hundred  dollars,  on  which 
said  party  of  the  second  part  has  paid  the  sum 
of  three  thousand  five  hundred  dollars,  and 
the  said  party  of  the  second  part,  in  considera- 
tion of  the  premises,  hereby  agrees  to  pay  to 
the  said  party  of  the  first  part  at  Dallas,  Polk 
county,  Oregon,  the  remaining  principal,  with 
interest  at  the  rate  of  6  per  cent,  per  annum,  at 
the  times  and  in  the  manner  following :  $1,000.- 
00  January  1,  1913 ;  $500.00  January  1,  1914 ; 
$500.00  January  1,  1915;  $500.00  January  1, 
1916;  $500.00  January  1,  1917;  and  $500.00 
of  said  principal  on  the  1st  day  of  January  for 
each  and  every  year  thereafter,  together  with 
all  accrued  interest  to  be  paid  on  the  1st  day 
of  January  for  each  and  every  year  from  the 
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date  hereof  until  the  (all  amount  of  principal 
and  interest  is  paid.  *  *  * 

"All  improvements  placed  thereon  shall  re- 
main and  shall  not  be  removed  before  final 
payment  be  made  for  above-described  premises. 
In  case  the  said  party  of  the  second  part,  his 
legal  representatives  or  assigns,  shall  pay  the 
several  sums  of  money  aforesaid,  punctually  and 
at  the  several  times  above  specified,  and  shall 
strictly  and  literally  perform  all  and  singular 
the  agreements  and  stipulations  aforesaid  ac- 
cording to.  the  true  intent  and  tenor  thereof, 
then  the  said  party  of  the  first  part  will  make 
to  the  said  party  of  the  second  part,  his  heirs 
or  assigns,  upon  request  and  upon  the  sur- 
render of  tiiis  agreement,  a  deed  conveying  said 
premises  in  fee  simple  with  the  ordinary  cove- 
nants of  warranty,  excepting  however,  from  the 
operation  and  subject-matter  of  said  covenants 
the  before-mentioned  taxes  and  assessments  and 
all  liens  and  incumbrances  created  or  imposed 
by  said  party  of  the  second  part  or  his  assigns. 
But  in  case  said  party  of  the  second  part  shall 
fail  to  make  the  payments  aforesaid,  or  any 
of  them,  punctually  and  upon  strict  terms,  and 
the  times  above  specified,  without  any  failure 
or  default,  the  time  of  payment  being  declared 
to  be  the  essence  of  this  agreement,  then  the 
party  of  the  first  part  shall  have  the  right  to 
declare  this  agreement  null  and  void,  and  in 
such  case  all  the  rights  and  interest  hereby  cre- 
ated or  then  existing  in  favor  of  the  said  party 
of  the  second  part  or  derived  under  this  agree- 
ment shall  utterly  cease  or  determine,  and  afore- 
said premises  shall  revert  to  and  revest  in  said 
party  of  the  first  part,  without  any  declaration 
of  forfeiture  or  act  of  re-entry,  or  without  any 
other  act  by  said  party  of  the  first  part  to  be  per- 
formed, and  without  any  right  of  the  said  party 
of  the  second  part"  of  reclamation  or  compensa- 
tion for  money  paid  on  improvements  as  abso- 
lutely, fully  and  perfectly  as  if  this  agreement 
had  never  been  made." 

The  plaintiff  alleges  In  substance  that  some 
time,  in  the  fall  of  1912  the  defendant  "decid- 
ed to  abandon  and  repudiate  said  contract  and 
'  to  deprive  the  plaintiff  of  his  Interest  there- 
under," and  rescinded  the  same,  and  that  the 
plaintiff  acquiesced  in  said  cancellation  and 
rescission,  and  that  the  contract  was  thereby 
ended,  and  the  plaintiff  brings  this  action  to 
recover  $3,500,  the  alleged  value  of  the  Mar- 
ion county  property  transferred  to  the  de- 
fendant. 

The  defendant,  on  the  other  hand,  while 
admitting  the  contract  had  been  terminated, 
claims  and  alleges  that  It  was  terminated  by 
the  failure  of  plaintiff  to  make  his  payments 
aB  provided  in.  the  contract,  and  by  a  for- 
feiture of  the  contract,  declared  by  the  de- 
fendant on  account  of  such  failure. 

The  case  was  tried  before  a  Jury,  who  re- 
turned a  verdict  In  favor  of  the  plaintiff  for 
$3,500  and  $150  Interest,  and  there  was  a 
Judgment  on  the  verdict,  from  which  the  de- 
fendant appeals  to  this  court 

The  defendant  moved  for  a  nonsuit  and 
for  a  directed  verdict  in  the  court  below,  both 
of  which  motions  were  overruled,  and  the 
ruling  upon  these  motions  is  assigned  as  er- 
ror here. 
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The  appellant  also  alleges  error  of  the 
court  below  in  the  giving  and  refusing  of  in- 
structions, and  in  certain  rulings  upon  the  ad- 
mission of  evidence. 

Oscar  Hayter,  of  Dallas,  and  A  L.  Veazie. 
of  Portland,  for  appellant 

W.  C.  Winslow  and  Roy  F.  Shields,  both 
of  Salem  (Smith  &  Shields,  of  Salem,  on  the 
briefs),  for  respondent. 

BENNETT,  J.  (after  stating  the  facts  as 
above).  The  case,  as  submitted  to  the  Jury, 
seems  to  have  turned  upon  the  question  of 
whether  the  contract  was  terminated  by  a 
mutual  agreement  to  rescind,  upon  the  one 
hand,  or  by  a  rightful  declaration  of  forfei- 
ture for  nonfulfillment  by  the  purchaser, 
upon  the  other. 

[1]  It  seems  to  have  been  assumed  by  the 
court  below  that  if  the  contract  was  re- 
scinded by  mutual  arrangement  and  consent 
without  any  agreement  for  forfeiture,  or  by 
the  wrongful  act  of  the  defendant  acquiesced 
in  by  the  plaintiff,  the  parties  were  entitled 
to  be  placed  in  statu  quo,  and  that  the  plain- 
tiff would  then  be  entitled  to  recover  the 
value  of  the  property  turned  in  by  him  as  a 
payment  (the  defendant  having  disposed  of 
that  property  before  the  commencement  of 
this  action).  This  view  of  the  law  seems  to 
be  sustained  by  the  authorities. 
In  39  Oyc  2001,  It  is  said: 

"When  the  proposed  contract  •  •  *  has 
been  rescinded  by  mutual  consent,  by  the  vendor, 
or  by  the  purchaser  under  a  right  to  do  so,  the 
purchaser  may  sue  the  vendor  to  recover  the 
money  whieh  has  been  paid  by  the  purchaser  to 
the  vendor." 

And  again  on  page  2002: 

"Where  the  parties  mutually  agree  to  rescind 
the  contract,  there  being  no  express  stipulation 
with  reference  to  the  payment  or  payments  al- 
ready made  thereunder,  the  law  will  imply  a 
promise  on  the  part  of  the  vendor  to  refund  such 
payment  or  payments  to  the  purchaser,  and  the 
latter  may  maintain  an  action  to  recover  back 
the  same." 

And  again  on  pages  2003  and  2004: 

"Where  a  contract  for  the  Bale  of  land  is 
rescinded  by  the  vendor,  the  purchaser  is  or- 
dinarily entitled  to  repayment  of  the  purchase 
money  paid,  and  may  maintain  an  action  against 
the  vendor  to  recover  the  same.  So  where  the 
.vendor  does  some  act  which  amounts  to  a  re- 
scission of  the  contract  the  purchaser  may  re- 
cover back  the  payments  made  by  him." 

In  Maffet  v.  Oregon  4  Cal.  R.  R.  Co.,  46 
Or.  443,  457,  80  Pac.  489,  494,  it  is  said: 

"Treating  the  defendant's  declaration  that  the  ' 
contract  is  canceled,  and  no  longer  of  any  force 
or  effect  as  an  abandonment,  the  plaintiff 
might  himself  abandon,  and,  the  contract  having 
thus  come  to  an  end,  he  might  very  well,  as  he 
has  done,  sue  at  law  to  recover  what  he  has 
paid.   Olock  ».  Howard  &  W.  Colony  Co.,  123 
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Cal.  1,  10,  55  Pec.  718,  719,  48  L.  B.  A.  190, 
69  Am.  St.  Rep.  17.  Mr.  Justice  Henshaw,  in 
further  consideration  of  this  case,  says:  'There 
have  been  many  cases  before  this  court  in- 
volving the  rights  of  parties  to  agreements  for 
the  sale  and  purchase  of  real  estate,  in  which 
it  has  been  held  that,  after  the  parties  have 
rescinded  the  agreement  or  mutually  agreed  to 
abandon,  the  vendee  may  recover  the  money 
which  he  paid  in  part  performance  of  his  con- 
tract'— citing  cases.  This  court,  however,  has 
settled  the  principle  by  the  language  of  Mr. 
Chief  Justice  Moore  in  Graham  v.  Merchant, 
43  Or.  294,  304,  72  Pac.  1088,  1090,  as  follows: 
'When  a  vendor  abandons  his  contract  to  con- 
vey, the  vendee,  in  his  choice  of  remedies,  may 
elect  to  rescind  the  contract,  and  thereupon 
maintain  an  action  at  law  to  recover  what  he 
has  paid  thereon  as  money  had  and  received.' 
Thus  it  is  that  an  abandonment  by  one  party 
may  be  treated  as  a  proposition  to  rescind  by 
the  other,  and  thereupon  he  may  %lso  abandon, 
and  thus  arrive  at  a  mutual  agreement  to  re- 
scind, and  the  law  so  treats  the  correlative  acts 
of  the  parties." 

[2]  On  the  other  hand,  If  the  purchaser  is 
In  default,  and  that  default  has  not  been 
waived  by  the  vendor,  and  the  vendor  right- 
fully and  in  accordance  with  law  and  the 
terms  of  the  contract  declares  a  forfeiture 
of  the  same,  where  the  contract  makes  time 
of  the  essence  of  the  contract,  and  provides 
for  a  forfeiture  of  the  payment,  the  pur- 
chaser cannot  recover  hack  the  payment 
already  made  In  an  action  of  this  kind. 

In  passing  upon  the  case  we  shall  only 
consider  the  rulings  and  Instructions  insisted 
upon  as  error  In  appellant's  brief. 

The  thirteenth  exception  of  the  defendant 
is  based  upon  the  following  instruction  asked 
for  by  the  defendant  and  refused  by  the 
court: 

"If  the  defendant  retook  the  property  upon 
default  in  payment,  under  the  terms  of  the 
written  contract,  such  resumption  of  possession 
was  not  a  rescission  of  the  contract,  and  previ- 
ous payment  therefor  cannot  he  recovered  by 
the  plaintiff." 

We  have  italicized  the  last  clause  of  the 
instruction  because  it  made  plaintiff's  right 
to  recover  turn  entirely  upon  the  conditions 
under  which  the  defendant  actually  retook 
possession  of  the  property,  and  entirely  ig- 
nored the  plaintiff's  contention  that  the  con- 
tract was  ended  and  terminated  by  what 
amounted  to  a  mutual  rescission  thereof,  en- 
tirely Independent  of  and  previous  to  the 
retaking  of  possession,  some  time  In  the 
summer  or  fall  of  the  year  1912. 

13]  It  is  obvious  that,  if  the  contract  was 
terminated  by  abandonment  on  the  part  of 
the  defendant,  acquiesced  in  by  the  plaintiff, 
or  by  mutual  arrangement  and  consent,  In 
1912,  the  fact  that  defendant  afterwards 
took  possession  of  the  property  in  forfeiture 
of  the  contract  in  February,  1913,  would  not 
and  could  not  destroy  plaintiff's  right  of  re- 


covery ;  In  other  words,  the  instruction  made 
the  case  turn  absolutely  upon  defendant's 
theory  of  the  case,  and  ignored  that  of  the 
plaintiff. 
The  court  charged  the  Jury: 

"A  party  who  has  advanced  money  or  done  an 
act  in  performance  of  an  agreement  and  then 
stopped  short  and  refused  to  proceed  to  the  ulti- 
mate conclusion  of  the  agreement,  the  other 
party  being  ready  and  willing  to  proceed  and 
fulfill  all  his  stipulations  according  to  the  con- 
tract, is  not  suffered  to  recover  for  what  has 
been  advanced  or  done." 

This  was  as  favorable  to  the  defendant  In 
this  regard  as  he  could  reasonably  ask. 
•  The  fifteenth  exception  refers  to  an  in- 
struction asked  by  the  defendant  and  modi- 
fied by  the  court  The  defendant  asked  the 
court  to  Instruct  the  Jury: 

"Before  the  plaintiff  can  recover  in  this  ac- 
tion he  must  show  either  that  he  was  not  in  de- 
fault or  that  he  was  ready,  willing,  and  able 
to  perform." 

The  court  modified  the  Instruction  by  add- 
ing after  the  word  "default"  "or  that  his  de- 
fault was  waived  by  defendant,"  and  also  by 
adding  the  word  "It"  at  the  end  of  the  in- 
struction. 

The  addition  of  the  clause  "or  that  his  de- 
fault was  waived  by  defendant"  was  clearly 
pertinent  to  the  real  issue  in  the  case,  and 
was  we  think  a  proper  modification. 

If  the  contract  was  terminated  by  abandon- 
ment on  the  part  of  the  defendant  and  mu- 
tual rescission  in  the  fall  of  1912,  as  contend- 
ed by  the  plaintiff,  then  there  had  clearly 
been  a  waiver  of  the  default  on  January  1st 
of  that  year  by  the  acceptance  of  payment 
after  that  time.  Indeed,  the  defendant  does 
not  seriously  contend  that  the  default  on 
January  1,  1912,  was  not  waived.  Under  the 
circumstances  the  court  could  not  very  well 
give  the  requested  instruction  as  asked  with- 
out modification.  The  addition  of  the  word 
"it"  at  the  end  of  the  Instruction  does  not, 
as  far  as  we  can  see,  affect  the  meaning  one 
way  or  the  other,  and  we  do  not  think  the 
jury  could  have  misunderstood  the  Instruc- 
tion. 

The  sixteenth  exception  refers  to  the  fol- 
lowing instruction  given  by  the  court: 

"If  the  vendor  in  a  contract  for  the  sale  of 
real  estate  wrongfully  repudiates  the  contract, 
and  without  just  cause  or  reason  announces  that 
he  will  not  be  bound  thereby,  and  wrongfully 
insists  and  maintains  that  the  vendee's  interest 
has  been  forfeited,  this  would  amount  to  a  re- 
nunciation of  the  contract  by  the  vendor,  and 
the  vendee  would  thereupon  have  a  right  to  ac- 
quiesce in  such  renunciation  of  the  contract, 
and  thereby  effect  a  mutual  rescission  of  the 
agreement. 

"In  this  case,  if  you  find  from  the  evidence 
that  the  defendant  did,  as  alleged  by  the  plain- 
tiff in  hi*  complaint,  repudiate  the  contract  in 
question  while  it  was  still  in  force,  and  without 
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reason  therefor  announce  and  maintain  that 
the  same  had  been  canceled  and  surrendered, 
and  that  he  would  no  longer  be  bound  thereby, 
snch  acta  would  evidence  an  intent  to  repudiate 
the  contract  on  the  defendant's  part,  and  the 
plaintiff  would  have  the  right  to  acquiesce  in 
such  repudiation  as  a  mutual  rescission  of  the 
contract" 

[4]  It  is  strongly  urged  on  behalf  of  de- 
fendant that  there  was  no  evidence  to  sus- 
tain this  Instruction  or  upon  which  it  could 
properly  be  based.  But  the  defendant  him- 
self testified  that  along  some  time  In  the 
summer  or  fall  of  1912  the  plaintiff  came  to 
him  at  bis  office  and  delivered  up  his  con- 
tract, and  that  he  then  and  there  burned  the 
contract.  He  claims  at  that  time  the  plain- 
tiff agreed  to  forfeit  the  contract  This  the 
plaintiff  denies.  Defendant  testified: 

That  at  this  time  he  considered  the  contract 
forfeited ;  that  he  "notified  the  plaintiff  at  dif- 
ferent times  to  get  off  the  place.  The  contract 
was  forfeited  at  that  time,  and  I  notified  him  at 
different  times  I  wanted  him  to  move  off  of  the 
place." 

Defendant  testified  at  another  place  that 
he  told  plaintiff: 

"Joe,  I  see  you  haven't  moved.  What  is  the 
reason  you  ain't  moving  off  of  the  place?' 

And  still  at  another  place  he  says: 

"I  only  asked  him  something  about  moving  off 
the  place  and  when  he  was  going  to  get  off. 
•  *  *  After  I  got  the  place  back— that  is,  I 
considered  having  it  back— I  had  the  contract 
that  he  was  living  on  the  place  yet ;  I  sent  men 
out  to  do  some  work  on  the  place  and  try  to 
dig  a  new  well." 

The  sufficiency  of  the  evidence  in  this  re- 
gard will  be  further  considered  later  in  pass- 
ing upon  the  motion  for  nonsuit. 

The  seventeenth  exception  refers  to  the 
following  instruction  given  by  the  court: 

"Under  a  contract  for  the  sale  of  lands  re- 
scinded by  mutual  consent  the  rights  of  the 
parties  nnder  such  contract  are  extinguished. 
The  seller  acquires  the  equitable  interest  for- 
merly owned  by  the  purchaser,  but  be  cannot 
after  the  rescission,  maintain  an  action  for  the 
purchase  price.  The  purchaser  is  entitled  to  a 
return  of  the  purchase  money.  The  seller  is 
ordinarily  entitled  to  a  fair  rental  value  for  the 
use  and  occupation  of  the  lands,  less  the  value  of 
permanent  improvements  placed  thereon  by  the 
purchaser  and  disbursements  for  taxes,  if  any. 
The  value  of  the  improvements  is  to  be  esti- 
mated by  the  extent  to  which  they  have  en- 
hanced the  value  of  the  land. 

"In  this  case,  if  you  find  that  in  fact  the 
contract  in  question  was  terminated  by  the 
parties  by  acts  or  conduct  amounting  to  a  mu- 
tual rescission  of  the  same,  as  defined  in  these 
instructions,  then  the  plaintiff  would  be  entitled 
to  recover  a  sum  equal  to  the  value  of  the  prop- 
erty transferred  by  him  to  the  defendant  and 
money  paid  by  him  to  the  defendant  less  a  fair 
rental  value  for  the  use  and  occupation  of  the 
land  during  the  time  it  was  in  the  possession  of 
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the  plaintiff,  and  less  the  payment  of  $200  made 
by  defendant  to  plaintiff,  with  interest  on  the 
same,  derived  in  this  way,  from  the  date  of  the 
rescission,  if  a  rescission  has  been  proven." 

The  foregoing  Instruction  seems  to  author- 
ize the  jury  to  allow  the  plaintiff  interest  on 
the  payment  made  by  him  for  the  transfer 
of  the  Marion  county  land,  from  the  date  of 
the  rescission,  to  the  date  of  the  trial.  This 
seems  to  have  been  error. 

[5]  The  law  seems  now  to  be  well  settled 
In  this  state  that  upon  a  claim  of  this  kind 
no  interest  can  be  allowed.  Sargent  v.  Am.  • 
Bank  &  Trust  Co.,  80  Or.  16,  154  Pac.  759, 
156  Pac.  431.  The  case  of  Graham  v.  Mer- 
chant 43  Or.  294,  72  Pac.  1088,  relied  upon 
by  the  plaintiff,  was  decided  before  the  Sar- 
gent Case,  and  is  practically  overruled  by 
that  case  and  the  case  of  Holtz  v.  Olds,  84 
Or.  567,  164  Pac.  583,  1184. 

This  error  seems  to  have  been  prejudicial 
to  the  defendant,  for  the  jury  clearly  must 
have  understood  that  they  could  allow  inter- 
est on  the  price  of  the  Marion  county  land, 
and  they  evidently  did  allow  some  ,  sum  as 
such  interest 

This  Instruction  also  authorized  the  jury 
to  allow  the  plaintiff  the  small  Interest  pay- 
ments which  he  had  made  on  the  contract 
and  which  were  not  mentioned  in  plaintiff's 
complaint 

The  instruction  referred  to  in  the  eight- 
eenth exception  seems  to  have  been  fully 
covered  in  what  we  have  already  said,  and 
we  think  there  was  no  error  of  the  court  be- 
low in  giving  the  same. 

The  Instruction  covered  by  the  nineteenth 
exception  was  in  reference  to  the  effect  of 
the  forcible  entry  and  detainer  proceeding  in 
the  justice's  court  upon  the  rights  of  the  par- 
ties, and  virtually  told  the  jury  that  that 
proceeding  was  in  no  way  decisive  of  the. 
right  of  the  plaintiff  to  recover  back  the 
money  he  had  paid  on  the  transaction.  We 
think  there  was  no  error  In  these  Instruc- 
tions. 

The  twentieth  exception  refers  to  the  fol- 
lowing instruction  given  by  the  court: 

'The  contract  in  question  in  this  case  pro- 
vides that  upon  the  default  of  the  purchaser  the 
seller  shall  have  a  right  to  declare  a  forfeiture 
of  the  contract.  If  the  seller  under  such  a  con- 
tract wrongfully  attempts  such  forfeiture  when 
in  fact  no  ground  therefor  exists,  such  attempted 
forfeiture  would  amount  to  a  breach  of  the 
contract  upon  the  part  of  the  seller,  and  en- 
title the  purchaser  to  rescind  the  contract. 

"In  this  case,  if  you  find  that  in  fact  such  an 
attempt  was  made  by  the  defendant  to  forfeit 
the  contract  in  question  when  the  plaintiff  was 
not  in  default,  or  if,  having  been  in  default 
such  default  had  been  waived,  then  the  plain- 
|  tiff  had  a  right  to  treat  such  attempted  for- 
!  feiture  as  a  renunciation  of  the  contract  and 
consider  the  same  rescinded,  and  recover  back 
I  the  payments  made  by  him." 
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[6]  As  an  abstract  proposition  of  law,  we 
think  these  instructions  were  correct.  A  dec- 
laration of  forfeiture  on  the  part  of  the  de- 
fendant was,  in  effect,  a  refusal  to  proceed 
any  further  with  the  contract  or  to  allow 
the  plaintiff  any  rights  thereunder.  The 
plaintiff  then  could  stand  upon  his  rights  and 
insist  upon  a  continuation  of  the  contract,  or 
he  had  a  right  to  accept  the  defendant  at  his 
word,  and  acquiesce  in  the  termination  there- 
of. Such  a  declaration  of  forfeiture,  if 
wrongful,  was  Just  as  much  a  termination 
of  the  contract  as  if  the  defendant  had 
said  in  express  words:  "I  will  not  be  bound 
any  further  by  this  contract.  I  will  not 
proceed  any  further  under  it."  If  the  defend- 
ant had  done  this,  either  by  mistake  or  ad- 
visedly, there  can  be  little  question  but  what 
the  purchaser  would  hare  a  right  to  treat  the 
contract  as  ended. 

[7]  It  Is  urged  this  instruction  left  It  to 
the  jury  to  determine  whether  there  was  a 
default  on  January  1,  1913,  but  we  cannot 
follow  this  conclusion.  The  court  did  not 
say  a  word  about  the  default  on  January  1, 
1913,  and  If  the  contract  was  then  still  in 
existence  and  unbreached  by  the  defendant, 
there  was  no  question  but  what  there  was  a 
default,  and  no  one  was  contending  otherwise. 

The  contention  of  the  plaintiff  was  that  the 
defendant  had  breached  the  contract  before 
January  1,  1913,  by  declaring  the  contract 
at  an  end  In  1912.  There  is  some  slight  evi- 
dence offered  by  the  defendant  himself,  which 
might  have  been  construed  as  a  waiver  of 
the  default  in  1913,  but  we  do  not  think  that 
question  is  in  any  way  presented  by  the  rec- 
ord. 

It  is  urged,  however,  the  undisputed  evi- 
dence was  that  there  was  a  default  In  1912. 
This  Is  probably  technically  true.  There  Is 
no  doubt  that  the  interest  for  that  year  was 
not  paid,  and  the  court  construed  the  con- 
tract as  calling  for  a  first  payment  of  in- 
terest in  January  of  that  year.  This  con- 
struction was  probably  correct  At  any  rate 
it  was  favorable  to  the  defendant. 

[8]  The  instruction  does  seem  to  submit  to 
the  jury  the  question  of  whether  or  not  there 
was  a  default  In  1912,  when  there  was  no 
dispute  In  the  evidence  In  that  regard. 

[9]  But  there  was  evidence  tending  to  show 
that  the  default  In  1912  had  been  waived.  In 
fact  we  think  it  was  admitted  by  defendant's 
own  pleadings  that  it  was  waived,  when  he 
alleged  he  had  accepted  payment  thereon  aft- 
er the  date  of  the  default  Under  the  cir- 
cumstances we  cannot  see  that  the  defendant 
was  injured  by  any  error  of  the  court  In  sub- 
mitting that  fact  to  the  Jury.  The  evidence 
and  the  pleadings  show  conclusively  that  the 
default  in  January,  1912,  was  waived,  and 
that  left  It  as  If  there  was  no  default  at  all, 
In  so  far  as  it  affects  this  case.  The  defend- 
ant could  not  thereafter  forfeit  the  contract 


for  such  default  without  first  giving  notice 
and  an  opportunity  to  perform. 

We  think  there  was  no  error  In  the  instruc- 
tion which  would  Justify  a  reversal  in  the 
cause.  Neither  do  we  think  there  was  any 
error  in  the  giving  of  the  charge  alluded  to  In 
the  twenty-first  exception.  That  charge  on 
the  whole  was  consistent  with  the  principles 
to  which  we  have  already  alluded,  and  was 
as  favorable  to  the  defendant  as  he  could 
ask. 

[1 0, 11]  Neither  do  we  think  there  was  any 
error  In  the  instruction  presented  by  the  ap- 
pellant's twenty-second  exception.  It  is  true 
there  was  no  direct  allegation  in  plaintiff's 
complaint  that  the  default  in  1912  had  been 
waived.  That  default  only  appears  in  the 
defendant's  pleadings.  But  the  defendant  in 
his  answer  showed  affirmatively  that  he  had 
accepted  payment  after  the  date  of  that  de- 
fault; that  is,  the  payment  of  $48  on  Jan- 
uary 4, 1912,  and  the  payment  of  $20  on  Jan- 
uary 16,  1912.  This  In  itself  amounted  to  a 
waiver  of  the  previous  default  In  strict  pay- 
ment at  the  time  specified,  and  cured  any 
possible  defect  In  the  pleadings  of  the  plain- 
tiff in  that  regard. 

The  plaintiff,  over  the  objection  of  the  de- 
fendant, was  permitted  to  testify  as  to  the 
character  and  condition  of  the  land  which  he 
had  purchased  from  the  defendant 

One  of  the  allegations  of  the  complaint 
was: 

"That  the  water  supply  thereon  was  exhaust- 
ed, and  that  only  a  small  portion  of  said  farm 
was  in  cultivation,  and  the  soil  thereon  was  of 
poor  quality  and  had  not  been  cultivated  or  sow- 
ed to  crops  for  some  time  previous  thereto,  the 
value  of  the  use  of  said  property  during  said 
time  was  negligible  and  did  not  equal  the  value 
of  the  improvements  and  work  done,  and  ex- 
penses incurred  thereon  by  the  plaintiff  during 
said  time,  for  which  the  defendant  received  the 
benefit  end  on  account  thereof  no  accounting 
for  the  rents  and  profits  from  said  lands  would 
be  necessary  to  place  the  defendant  in  statu 
quo." 

[1 2]  This  allegation  was  denied  by  the  an- 
swer, and  was  directly  placed  at  issue.  The 
evidence  was  pertinent  to  this  allegation,  and 
its  admission  was  not  prejudicial  error. 

Plaintiff  also  was  permitted  to  Introduce 
In  evidence  a  copy  of  an  answer  filed  by  the 
defendant  in  a  previous  action  in  the  circuit 
court  for  Polk  county,  and  the  admission  of 
this  paper  constitutes  one  of  the  assignments 
of  error.  That  answer  contained  the  fol- 
lowing affirmative  allegations: 

"That  on  or  about  the  1st  day  of  August  1912, 
the  plaintiff  informed  the  defendant  that  he 
desired  to  be  released  from  said  contract,  where- 
upon the  plaintiff  and  defendant  entered  into  a 
further  agreement  whereby  it  was  stipulated 
that  the  defendant  should  release  the  plaintiff 
from  all  further  liability  and  obligation  under 
said  contract  and  in  consideration  thereof  the 
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plaintiff  would  surrender  up  to  the  defendant 
his  part  of  said  contract  in  writing,  and  would 
surrender  possession  of  said  premises  forthwith, 
and  that  thereafter  neither  party  to  said  con- 
tract should  have  any  claim  or  demand  upon 
or  against  the  other. 

"That  thereafter,  about  the  1st  day  of  Octo- 
ber, 1912,  the  plaintiff  surrendered  up  to  de- 
fendant his  part  of  said  contract  in  duplicate, 
and  that  the  same  was  thereupon  in  plaintiff's 
presence  destroyed." 

[13]  The  answer  was,  no  doubt,  offered  as 
an  admission  by  defendant  to  support  the  al- 
legation in  plaintiff's  complaint  that  the 
contract  had  been  rescinded  in  the  summer 
and  fall  of  1912,  and  not  In  1913,  as  claimed 
by  the  defendant  For  this  purpose  It  seems 
to  have  been  proper,  and  we  cannot  see  that 
its  admission  was  error. 

[14]  One  of  defendant's  assignments  of  er- 
ror is  that  the  plaintiff  was  permitted  to  tes- 
tify as  to  a  conversation  between  him  and 
the  defendant  about  the  time  of  the  original 
transaction  in  relation  to  the  recording  of 
the  contract  between  plaintiff  and  defendant 
This  testimony  was  unquestionably  very  re- 
mote, if  it  had,  any  bearing  upon  the  case  at 
all.  The  defendant  claimed  to  have  burned 
the  contract  and  that  the  plaintiff  authorized 
him  to  do  so.  The  plaintiff  denied  this,  and 
claimed  he  never  authorized  its  destruction. 
We  suppose  the  testimony  was  offered  as 
tending  to  show  that  defendant  was  not  act- 
ing fairly  in  the  matter  from  the  first,  and 
that  his  purpose  In  burning  plaintiff's  copy 
of  the  contract  was  to  deprive  plaintiff  of 
any  evidence  in  any  claim  he  might  make  for 
the  recovery  of  the  money.  At  any  rate  the 
conversation  was  between  the  parties  hereto 
and  was — in  reference  to  the  transaction,  and 
we  cannot  see  that  defendant  was  in  any  way 
prejudiced  by  its  admission. 

A  question  is  raised  in  the  case  as  to  al- 
leged misconduct  on  the  part  of  attorney  for 
the  plaintiff  In  the  course  of  the  trial.  There 
was  a  colloquy  between  the  attorney  and  the 
defendant,  while  he  was  on  the  witness  stand 
being  cross-examined,  in  relation  to  the  fight 
between  himself  and  the  plaintiff  in  February, 
1913: 

"Q.  As  a  matter  of  fact  in  addition  to  what 
you  said  about  his  Intoxication,  he  wasn't  in  a 
very  good  condition  to  converse  with  yon  at  the 
time,  was  he?  A.  No;  but  then  what  are  you 
going  to  do  if  a  man  jumps  on  you  and— 

"Q.  (interrupting).  You  know  better  than  that 
don't  you?  A.  Yes;  better  than  to  let  a  man 
pull  a  gun  on  me.  When  he  got  to  that  point  I 
thought  I  had  to  do  something.  I  think  you 
would  do  that.'* 

Thereupon  plaintiff's  counsel  remarked  to 
the  defendant: 

"I  wouldn't  do  what  the  Jury  of  Polk  county 
said  you  did." 

It  Is  also  claimed  the  attorney  for  the 
plaintiff  improperly  insisted  upon  asking  re- 
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pea  ted  questions  in  the  examination  of  the 
plaintiff  while  on  the  witness  stand  in  rebuttal 
after  the  questions  had  been  practically  ex- 
cluded by  the  ruling  of  the  court  We  do 
not  think,  however,  there  was  any  error  in 
relation  to  these  matters  that  would  justify 
a  reversal.  There  seems  to  have  been  no 
ruling  of  the  court  adverse  to  the  defendant 
upon  any  of  them,  and  we  do  not  think  there 
is  any  sufficient  evidence  of  willful  miscon- 
duct on  the  part  of  the  attorney  for  plaintiff 
which  would  justify  disturbing  the  verdict 

In  the  wordy  controversy  which  seems  to 
have  arisen  while  defendant  was  on  the  wit- 
ness stand  between  him  and  the  cross-ex- 
amining attorney  both  said  things  which  had 
no  place  In  an  orderly  cross-examination,  but 
what  was  said  by  the  attorney  for  plaintiff 
was  in  some  sense  invited.  As  to  the  ques- 
tions which  were  repeated  in  different  forms, 
the  attorney  had  a  right  to  fully  make  his 
record  for  an  appeal,  and  we  cannot  say  that 
he  transcended  the  bounds  of  good  faith. 

The  defendant  moved  the  court  for  a  non- 
suit at  the  close  of  plaintiff's  case,  and  also 
for  a  directed  verdict  before  the  case  was 
finally  submitted.  Both  of  these  motions 
were  denied  by  the  court  below,  and  they 
may  well  be  considered  together.  They  pre- 
sent a  very  serious  and  close  question,  which 
has  been  very  ably  argued  and  presented  up- 
on both  sides. 

The  correctness  of  the  ruling  of  the  court 
below  depends  upon  whether  or  not  there  was 
any  evidence  in  the  case  to  support  the  con- 
tention of  the  plaintiff  that  the  defendant  had 
terminated  the  contract  and  announced  that 
he  would  not  proceed  farther  in  1912,  prior 
to  the  default,  of  the  plaintiff  in  January, 
1913. 

There  was  ample  evidence  tending  to  show 
that  the  default  in  the  payment  of  interest  on 
January  1,  1912,  was  waived  by  the  defend- 
ant, and  if  there  was  testimony  to  go  to  the 
Jury  tending  to  show  that  the  contract  was 
mutually  rescinded  during  the  year  1912,  or 
that  the  defendant  wrongfully  declared  a  for- 
feiture during  that  year,  and  before  the  de- 
fault of  January,  1913,  the  case  was  properly 
submitted  to  the  jury.  There  is  some*  slight 
evidence  tending  to  show  a  waiver  of  the  de- 
fault on  January  1, 1913,  but  for  the  purposes 
of  these  motions  we  shall  assume  that,  if  the 
defendant  had  not  breached  or  agreed  to  a 
resci&sion  of  the  contract  prior  to  that  time, 
then  the  motion  of  the  defendant  for  a  non- 
suit should  have  been  allowed.  On  the  con- 
trary, it  seems  settled  that  If  there  was  a 
mutual  rescission  during  the  year  1912,  with- 
out any  agreement  as  to  forfeiture,  or  if  the, 
defendant  during  that  year  wrongfully  and 
without  sufficient  notice  declared  a  forfei- 
ture and  termination  of  the  contract'  then 
the  plaintiff  could  recover. 
If  the  defendant  had  stood  upon  his  motion 
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for  a  nonsuit  and  Introduced  no  evidence  in 
bis  own  behalf,  the  evidence  on  the  part  of 
plaintiff  alone  would  seem  insufficient  to  have 
justified  a  recovery  upon  his  theory  of  the 
case.  However,  the  defendant  did  not  rest, 
but  introduced  testimony  in  his  own  behalf, 
and  in  the  course  of  that  evidence  seems  to 
have  materially  strengthened  the  case  of  the 
plaintiff  upon  this  crucial  point. 

[16]  It  is  well  settled  in  this  state  that, 
where  the  defendant  has  not  rested  upon  a 
motion  for  a  nonsuit,  but  has  introduced  tes- 
timony in  his  own  behalf,  that  evidence  can 
be  considered  to  sustain  a  recovery  on  the 
part  of  the  plaintiff,  and  that  this  court  will 
not  reverse  the  ruling  of  the  court  below 
denying  a  nonsuit  If  upon  the  whole  case,  as 
presented  both  by  the  plaintiff  and  the  de- 
fendant, there  was  sufficient  evidence  to  go 
to  the  Jury.  Vanyi  v.  Portland  Flouring  Mills 
Co.,  63  Or.  620,  128  Pac.  830;  Caraduc  v. 
Schanen-Blair  Co.,  66  Or.  310,  133  Pac.  636; 
Oberstock  v.  United  Ry.  Co.,  68  Or.  197,  137 
Pac.  195 ;  Weygandt  v.  Bartle,  88  Or.  310,  171 
Pac.  687. 

The  testimony  of  the  defendant  relied  upon 
by  the  plaintiff  is  as  follows: 

"A.  Why  he  never  come  in  there  about  Octo- 
ber or  ever  did  and  talked  to  me  about  Leonard ; 
he  came  in  about  that  time  and  delivered  np  his 
contract  *  *  *  Well,  along  after  harvest, 
along  after  hop  picking,  he  come  into  my  office 
and  give  me  the  contract,  and  told  me  he  guessed 
he  would  have  to  throw  the  place  up,  that  he 
couldn't  meet  the  payments,  and  told  me  he  bad 
rented  a  place  in  Marion  county,  and  was  going 
to  move  off  the  place  and  move  into  Marion 
county. 

"Q.  Now,  what,  if  anything,  was  said  there  in 
reference  to  returning  or  repaying  to  Comely 
any  amount  paid  on  the  contract  or  any  consid- 
eration for  his  property  in  Marion  county?  A. 
Nothing  said  about  that;  nothing.  •  •  • 

"Q.  Not  what  yon  think  or  thought,  but  what 
the  agreement  was  in  reference  to  terminating 
this  contract  at  that  time?  A.  Nothing  was 
said  about  that  whatever;  he  simply  forfeited 
the  contract  at  that  time.  *  *  * 

"Q.  What  he  said  he  was  to  do—  A.  He  said 
he  would  forfeit  the  contract. 

"Q.  That  was  his  statement?   A.  Yes." 

This  was  in  direct  examination,  and  upon 
cross-examination  he  testified  further: 

"Q.  Now,  you  say  that  along  in  August,  1912, 
Comely  came  to  your  office  in  Dallas  and  made 
arrangements  to  stay  until  after  harvest  and 
surrender  his  contract  if  he  couldn't  make  his 
payments;  is  that  correct?  A.  It  was  along 
toward  harvest  some  time;  must  have  been 
along  about  July  some  time;  I  know  it  was  be- 
fore hay  harvest. 

"Q.  Then  you  say  along  about  the  1st  of 
October  he  came  in  and  surrendered  up  his  con- 
traot  and  said  he  would  get  off?  A.  Yes;  along 
in  the  fall ;  I  know  it  was  after  hop  picking. 

"Q.  What  did  you  do  with  his  contract?  A. 


I  put  it  in  the  stove  right  there  in  his  presence. 

*  *  • 

"Q.  And  what  was  said,  now,  between  yon 
and  Comely  at  that  time?  A.  Mr.  Comely 
came  in  and  couldn't  meet  the  contract,  and 
told  me  he  would  do  as  he  agreed ;  he  agreed  to 
forfeit  it  if  he  couldn't  make  tho  payments ;  and 
he  said  he  couldn't  do  it ;  and  I  said,  'Very  well,' 
and  I  held  the  contract ;  and  I  says,  'Well,  Joe, 
I  guess  this  is  all  over  with  and  forfeited ;  just 
as  well  stick  it  in  the  stove  and  end  the  whole 
matter;'  and  he  said  as  far  as  he  was  concerned 
it  was  all  right;  and  I  walked  back  and  slid 
back  one  lid  and  slipped  her  in  the  stove.  That 
was  all  satisfactory  with  him;  he  didn't  say 
anything  to  the  contrary. 

"Q.  That  wasn't  all  was  said,  was  it?  A.  As 
far  as  anything  I  know ;  I  can't  remember  any 
other  conversation  in  regard  to  the  contract. 

•  *  • 

"Q.  Then  you  say  that,  notwithstanding  that 
fact,  thereafter  you  were  ready,  able,  and  will- 
ing to  go  ahead  with  the  contract  just  the 
same?  >A.  Why,  if  he  had  come  in  in  a  few 
days  and  paid  the  money,  I  would  been  tickled 
to  death  to  get  it,  to  take  the  money  and  let 
him  had  the  ranch;  I  didn't  want  the  ranch; 
I  wanted  the  money. 

"Q.  You  said  on  direct  examination  you 
were  at  all  times,  ready,  able,  and  willing  to  go 
ahead  with  the  contract  at  the  time  you  declar- 
ed this  forfeiture?  A.  Yes,  sir;  I  was. 

"Q.  When  did  yon  declare  that  forfeiture?  A. 
When  he  give  me  that  contract. 

"Q.  Then  and  there?  A.  Forfeited  right  then 
and  there. 

"Q.  What  did  you  say  about  that;  that  is,  I 
am  not  trying  to  get  all  your  language,  but  the 
substance?  A.  The  contract  was  forfeited;  I 
told  him  it  was  and  all  ended ;  I  didn't  suppose 
anything  would  be  thought  about  it,  and  throwed 
it  in  the  stove. 

"Q.  That  is  the  forfeiture  you  have  been  talk- 
ing about  all  the  time?  A.  Yes;  it  was  for- 
feited then,  the  contract  was. 

"Q.  That  is  the  only  forfeiture  you  ever  de- 
clared? A.  Well,  it  was  forfeited  at  that  time. 
I  notified  him  different  times  to  get  off  the  place. 
The  contract  was  forfeited  at  that  time,  and  I 
notified  him  different  times  I  wanted  him  to 
move  off  the  place,  and  he  told  me  he  was  going 
to  as  soon  as  he  could  rent  a  place,  and  he 
rented  a  place. 

"Q.  You  said  for  a  reasonable  time  thereafter 
you  were  willing  he  should  come  in  and  pay 
up;  now,  how  long  a  time  afterward?  A.  Well, 
I  don't  know.  I  wanted  the  money  for  the 
place.  He  could  come  along  any  time  within  a 
month  or  two  and  could  have  paid  me  the 
money,  and  I  would  have  sold  to  him  or  any  one 
else  for  that  same  amount;  his  money  was  as 
good  as  any  one's ;  I  would  have  sold  to  any  one 
else  on  the  same  kind  of  a  contract  if  they  had 
paid  what  was  back.  *  •  *  But  the  con- 
tract was  forfeited  right  at  that  time. 

"Q.  You  told  him  it  was  forfeited?  A.  Yes; 
and  he  was  perfectly  satisfied  to  forfeit  it 

"Q.  Did  he  say  the  word  'forfeit*?  A.  Yes; 
I  told  him  I  would  expect  him  at  that  time, 
when  he  was  in  before  harvest,  that  I  would 
expect  him  to  come  in  in  the  fall  and  forfeit 
the  contract  if  he  could  not  pay;  bat  in  the 
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fall  he  come  and  give  me  the  contract  and  says, 
'Henry,  I  will  have  to  forfeit  the  contract;  I 
can't  meet  the  payments,'  and  he  would  forfeit 
the  contract  and  move  off  the  place ;  and  he  did 
rent  a  place  in  Marion  county,  and  his  inten- 
tion at  that  time  was  good ;  he  intended  to  move 
off  the  place. 

"Q.  Is  that  your  Idea?  A.  Yes;  that  is  my 
idea. 

"Q.  You  have  never  recognized  that  contract 
from  that  time  on,  then?    A.  No;  no. 

"Q.  This  testimony  yon  gave  here  pursuant  to 
counsel's  questions,  in  reference  to  a  conversa- 
tion that  took  place  about  the  1st  of  January, 
1913,  was  clearly  not  in  recognition  of  the  con- 
tract then,  according  to  your  theory?  A.  I  did- 
•  n't  consider  be  had  any  right  on  the  place  after 
that  time. 

"Q.  On  this  surrender  of  the  contract,  then 
as  yon  now  want  to  describe  it,  was  a  clear 
forfeiture  of  the  contract  within  the  terms  of 
the  contract,  I  presume?  A.  Yes,  sir;  accord- 
ing to  my  idea. 

"Q.  And  that  was  the  transaction  and  all  the 
transaction  as  you  describe  it?  A.  At  that 
time;  yes,  sir. 

"Q.  But  it  was  never  modified  at  any  other 
time,  was  it?  A.  No;  it  was  not.  •  *  * 

"Q.  That  was  a  long  time  after  this  October 
instance  you  referred  to  where  you  say  the 
contract  was  forfeited?  A.  I  told  him  if  he 
could  find  any  one  to  actually  buy  that  place 
and  pay  me  everything  that  was  back  I  would 
give  him  a  new  contract. 

"Q.  The  same  kind  of  a  contract  he  had  be- 
fore? A.  One  similar;  yes;  but  this  contract 
was  all  forfeited;  it  would  have  to  be  a  differ- 
ent deal  and  transaction  altogether. 

"Q.  You  explained  that  to  him?  A.  Yes,  sir. 
"Q.  Did  you  tell  him  on  what  terms  you 
would  make  that  deal  if  he  could  get  a  pur- 
chaser? A  He  didn't  have  any. 

"Q.  You  knew  as  a  matter  of  fact  he  was  try- 
ing to  get  one,  didn't  you?  A.  He  was  still  liv- 
ing out  there. 

"Q.  You  knew  he  was  trying  to  sell  it?  A. 
I  was  trying— 

*'Q.  (interrupting).  You  were  trying  to  Bell 
it  for  him?  A.  No ;  for  myself. 

"Q.  Up  to  the  time  he  forfeited  the  contract ; 
thereafter  all  your  efforts  were  in  your  own 
behalf?  A,  They  were. 

"Q.  Then,  as  I  understand  it,  up  to  the  time 
he  came  in  your  office  and  delivered  his  copy 
of  the  contract  to  you,  up  to  that  time  you  had- 
n't only  known  he  had  been  trying  to  sell  it, 
but  you  were  trying  to  sell  it  for  him,  his  in- 
terest in  it?  A.  Up  to  the  time  he  delivered 
up  his  contract. 

"Q.  But  thereafter  you  promised  him  that  if 
he  could  make  a  deal  you  would  still  make  an- 
other contract  and  recognise  his  interest?  A. 
I  told  him  I  would  give  the  other  man  a  con- 
tract" 

The  plaintiff  was  called  in  rebuttal  and 
denied  that  there  was  any  talk  about  forfei- 
ture of  the  contract  at  the  time  the  contract 
was  burned. 

[1 6]  Of  course,  the  jury  had  a  right  to  be- 
lieve either  of  the  witnesses  or  to  believe 
part  of  the  testimony  of  each  one  of  the  wit- 
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nesses,  and  disbelieve  the  remainder  of  their 
testimony,  if  they  thought  It  was  unreason- 
able, or  if  there  was  a  conflict  between  it  and 
other  direct  testimony. 

[17]  We  think,  on  the  whole,  this  testi- 
mony, with  the  denial  of  the  plaintiff  that 
there  was  any  talk  of  forfeiture,  was  suffi- 
cient to  carry  the  case  to  the  jury  as  to 
whether  there  was  a  mutual  rescission  (with- 
out any  agreement  of  forfeiture),  and  as  to 
whether  there  was  a  wrongful  forfeiture  by 
the  defendant  during  the  year  1912,  after- 
wards acquiesced  in  by  plaintiff. 

It  is  true  the  plaintiff  remained  in  posses- 
sion until  1918,  but  that  was  not  necessarily 
inconsistent  with  a  termination  of  the  con- 
tract. According  to  defendant's  own  testi- 
mony, he  bad  announced  that  the  contract 
was  ended  and  the  plaintiff  had  tacitly 
agreed.  He  also  claims  that  at  different 
times  in  the  year  1912  he  talked  to  the 
plaintiff  about  moving  off,  and  the  plaintiff, 
impliedly  at  least,  agreed  to  do  so.  He  also 
testified  he  considered  that  after  October, 
1912,  the  plaintiff  had  no  absolute  right  to 
the  property,  and  that  the  plaintiff  was  re- 
maining there  trying  to  sell  the  property 
with  the  understanding  upon  his  part  that 
if  he  succeeded  in  making  a  sale  he  would 
only  receive  a  commission  on  the  sale. 

Under  these  conditions  we  think  the  court 
below  could  not  have  said,  as  a  matter  of  law, 
that  there  was  no  evidence  to  support  plain- 
tiff's theory,  and  therefore  there  was  no  er- 
ror In  submitting  the  question  to  the  jury. 

On  account  of  the  errors  in  the  matter  of 
the  seventeenth  exception  hereinbefore  re- 
ferred to,  and  the  fact  that  the  jury  under 
that  Instruction  allowed  the  plaintiff  $160 
Interest,  which  was  carried  Into  the  judg- 
ment, It  will  be  necessary  that  this  cause  be 
reversed  and  sent  back  for  a  new  trial,  un- 
less we  can  eliminate  the  objectionable  por- 
tion of  the  verdict  and  judgment,  under  the 
constitutional  amendment  of  1910  which  pro- 
vides: 

"If,  in  any  respect,  the  judgment  appealed 
from  should  be  changed,  and  the  Supreme  Court 
shall  be  of  opinion  that  it  can  determine  what 
judgment  should  have  been  entered  in  the  court 
below,  it  shall  direct  such  judgment  to  be  en- 
tered in  the  same  manner  and  with  like  effect 
as  decrees  are  now  entered  in  equity  cases." 

In  this  case  the  verdict  of  the  jury  was 
as  follows: 

"We,  the  jury  in  the  above-entitled  civil  ac- 
tion, find  for  the  plaintiff  in  the  sum  of  $3,500, 
and  $160  interest." 

[1 8]  The  jury  having  specified  the  amount 
allowed  for  interest,  it  seems  we  can  correct 
that  portion  of  the  error  by  reducing  the 
amount  found  by  the  jury  for  Interest  and 
deducting  $150  from  the  judgment 
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But  it  is  also  possible  that  the  jury  in- 
cluded in  the  verdict  for  the  93,500,  1145.30 
which  had  been  paid  by  the  plaintiff  at  dif- 
ferent times  as  interest  on  the  contract,  and 
which  the  court  clearly  instructed  them  to  al- 
low. It  is  true  the  amount  of  the  verdict 
was  even  $3,600— the  exact  amount  at  which 
the  Marion  county  land  was  put  in  on  the 
trade.  But  there  was  evidence  pro  and  con 
as  to  the  value  of  these  lands,  and  the  dif- 
ferent estimates  of  the  value  ranged  all  the 
way  from  $2,500  to  $3,500.  It  is  impossible 
for  us  to  say  whether  or  not  the  Jury  al- 
lowed these  payments.  If  they  did,  they 
were  misled  in  that  far  by  the  Instruction 
of  the  court,  as  these  payments  were  in  no 
way  at  issue  in  the  cause,  and  there  is  no 
allusion  to  them  whatever  in  plaintiff's  com- 
plaint 

It  would  avoid  any  possibility  of  injury  to 
the  defendant  by  the  erroneous  instruction 
If  the  Judgment  was  reduced  as  of  the  time 
of  its  entry  by  the  $150  allowed  as  interest, 
and  by  the  sum  of  $145.30  which  might  have 
been  allowed  by  the  jury,  under  the  instruc- 
tion of  the  court,  for  payment  not  within 
the  Issues  made  by  the  pleadings.  But  we 
cannot  say  that  this  would  be  justice  to  the 
plaintiff  in  the  cause,  for  the  reason  that  it 
may  be  the  Jury  did  not  allow  anytfiing  for 
these  payments.  It  is  evident  the  Jury  did 
not  allow  the  defendant  any  credit  for  the 
$200  paid  over  at  the  time  of  the  original 
transaction,  and  they  should  not  have  al- 
lowed him  anything  for  that,  because  that 
was  outside  of  the  Polk  county  land  trans- 
action altogether.  In  other  words,  the  Mar- 
ion county  land  was  valued  at  $3,700  over 
and  above  the  $1,500  incumbrance.  Of  this 
$3,700  the  defendant  paid  the  plaintiff  $200 
in  cash,  and  the  other  $3,500  only  went  in 
on  the  Polk  county  land,  so  that  defendant 
was  not  entitled  to  any  credit  for  that  $200. 

Upon  the  whole  we  are  of  the  opinion  that 
it  will  be  just  if  the  plaintiff  la  given  the 
option  to  remit  the  $150  interest  and  $145.30, 
which  may  have  been  included  in  the  ver- 
dict on  account  of  payment  on  interest,  and 
accept  a  Judgment  of  $3,354.70  as  of  the  time 
of  the  date  of  the  judgment  in  the  court  be- 
low, or  to  take  a  new  trial  of  the  entire 
cause.  This  we  may  do  under  the  constitu- 
tional provision  and  the  authority  of  Hoag 
v.  Washington-Oregon  Corp.,  76  Or.  588,  144 
Pac.  674.  147  Pac.  756. 

If  tne  plaintiff  shall  accept  such  reduction 
within  ten  days  from  the  handing  down  of 
this  opinion,  then  the  Judgment  will  be  so 
modified;  otherwise  the  cause  will  be  re- 
manded for  a  new  trial. 

In  either  event  the  appellant  will  recover 
his  costs  and  disbursements  on  this  appeal. 

McBRIDB,  C.  J.,  and  BEAN  and  JOHN'S, 
JJ.,  concur. 


HARTMAN  et  al.  v.  CITY  OF  PENDLETON 
et  aL 

(Supreme  Court  of  Oregon.  Jan.  27,  1020.) 

1.  Charities  <8=>21(4)  —  Avbiguitt  as  to 
beneficiary  latent. 

Any  ambiguity  as  to  beneficiary  of  bequest 
in  trust  to  use  the  income  for  benefit  of  the 
library  of  the  Commercial  Association  of  Pen- 
dleton, of  the  City  of  Pendleton,  Or.,  is  latent. 

2.  CHARITIES  <©=>32 — EJXTEINBIC  EVIDKNOI  AS 
TO  BENEFICIARIES  INTENDED  INADMISSIBLE. 

Under  the  rule  that,  where  the  language  of 
a  will  is  clear  and  of  well-defined  force  and 
meaning,  extrinsic  evidence  of  intent  is  inadmis-  - 
gible  to  explain,  enlarge,  or  contradict  such  lan- 
guage, the  bequest  being  in  terms  for  the  library 
of  the  Commercial  Association  of  Pendleton, 
of  the  City  of  Pendleton,  if  when  the  will  was 
executed  there  existed  an  organization  known 
by  that  name,  and  it  owned  a  library,  it  may 
not  be  shown  that  the  Pendleton  Public  Li- 
brary was  intended  to  be  the  beneficiary. 

3.  Associations  <$=>15(3)  —  Mat  take  and 
bold  personal  fbopebtt. 

Unincorporated  associations  may  take  and 
hold  personal  property,  at  least  to  the  extent 
that  persons  giving  or  selling  the  same  to  it 
may  not  retake  or  otherwise  dispose  of  it. 

4.  Charities  <8=>32 — No  latent  ambiguity" 

AS  TO  BENEFICIARY  UNDER  EVIDENCE. 

Evidence  held  to  show  that  at  the  time  of 
making  of  a  will  making  a  bequest  in  trust  for 
the  benefit  of  the  library  of  the  Commercial 
Association  of  Pendleton  such  association  owned 
a  library,  so  that  there  was  no  latent  ambiguity 
as  to  the  beneficiary. 

5.  CHABrrixb  <S=>35— Trustees  authorized  to 

MAKE  PURCHASES  FOB  LIBRARY. 

A  bequest  to  trustees  of  money  to  be  invest- 
ed by  them  and  the  income  "to  be  used  by  them 
for  the  benefit  of  the  library"  of  a  certain  asso- 
ciation does  not  require  them  to  pay  the  income 
to  the  association,  but  they  may  select  and 
purchase  the  books  or  supplies. 

6.  Charities  «=>48(1)— "Annual  income"  to 
be  used  bt  trustee  means  annually.  . 

Under  bequest  to  trustees  of  money  to  be 
invested  by  them  "and  the  annual  income 
*  *  •  to  be  used  by  them"  for  the  benefit  of 
a  certain  library,  it  is  their  duty  to  apply  the 
income  annually,  and  not  accumulate  it. 

7.  Charities  50— Trustee  not  chargea- 
ble with  COSTS. 

A  testamentary  trustee  of  a  fund  for  the 
benefit  of  a  library,  having  with  two  claimants 
thereof  refused  to  pay  the  income  to  the  one  en- 
titled, but  accumulated,  not  acting  in  bad  faith, 
but  on  his  honest  conviction,  should  not  be 
charged  with  the  costs  of  the  suit  to  determine 
right ;  it  being  a  case  which  could  not  be  de- 
cided at  first  blush,  but  only  with  the  most  care- 
ful deliberation. 

Department  1. 

Appeal    from    Circuit   Court,  Umatilla 
County;  Gustav  Anderson,  Judge. 
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Salt  by  George  A.  Hartman  and  others, 
Library  Committee  of  the  Commercial  Asso- 
ciation of  Pendleton,  and  others,  against  the 
City  of  Pendleton  and  others.  Decree  for 
plaintiffs,  and  defendants  appeal.  Modified 
and  affirmed. 

This  Is  a  salt  primarily  to  have  Interpret- 
ed a  certain  clause  In  the  will  of  Samuel  P. 
Sturgis,  deceased,  and  arises  out  of  the  fol- 
lowing circumstances: 

On  the  7th  day  of  January,  1896,  Samuel 
P.  Sturgis  executed  In  due  form  a  will  con- 
taining the  following  provision: 

"I  .give  and  bequeath  to  James  A.  Fee  and 
Edward  D.  Boyd,  as  trustees,  the  sum  of  five 
thousand  ($5000.00)  dollars  in  trust,  to  be  in- 
vested by  them  and  the  annual  income  derived 
therefrom  to  be  used  by  them  for  the  benefit  of 
the  library  of  the  Commercial  Association  of 
Pendleton,  of  the  City  of  Pendleton,  Oregon, 
but  if  from  any  cause  said  Commercial  Associa- 
tion of  Pendleton  ceases  to  exist  for  a  period  of 
three  years,  then  all  of  said  five  thousand  dol- 
lars Bhall  revert  to'  my  estate  and  become  the 
property  of  my  wife,  Lina  H.  Sturgis,  in  fee 
simple." 

A  month  later  Samuel  P.  Sturgis  died 
from  the  sickness  from  which  he  was  suf- 
fering when  the  will  was  executed. 

"We  have  now  practically  two  claimants 
to  the  benefits  of  this  bequest,  namely,  the 
city  of  Pendleton,  for  the  purpose  of  its  mu- 
nicipal library,  and  the  Commercial  Asso- 
ciation of  Pendleton,  for  the  benefit  of  its 
library. 

The  Commercial  Association  of  Pendleton 
claims  that  it  is  the  beneficiary  under  the 
terms  of  the  will,  while  the  defendants 
claim  that  the  Pendleton  Public  Library,  at 
present  a  municipal  Institution  of  the  dry, 
is  the  beneficiary.  The  surviving  trustee 
under  the  will,  taking  the  latter  view  and 
desiring  to  expend  the  Income  of  the  trust 
funds  for  the  purposes  of  the  library  of  the 
Pendleton  Public  Library,  the  Commercial 
Association,  by  its  library  committee,  duly 
authorised  so  to  do,  commenced  this  suit  to 
have  the  will  interpreted,  making  the  city  of 
Pendleton,  the  members  of  Its  library  board, 
and  Judge  James  A.  Fee,  the  surviving 
trustee,  parties  defendant,  all  of  whom  an- 
swered setting  up  the  claim  of  the  Pendleton 
Public  Library  to  the  bequest 

James  A.  Fee,  of  Pendleton,  B.  W.  Mon- 
tague, of  Portland,  and  Stephen  A  Lowell, 
of  Pendleton,  for  appellants. 

J.  H.  Raley,  of  Pendleton  (Haley  ft  Raley, 
of  Pendleton,  on  the  briefs),  for  respondents. 

McBRIDE,  O.  J.  (after  stating  the  facts  as 
above).  This  suit  is  not  brought  to  correct 
an  alleged  mistake  in  the  will  of  Samuel  P. 
Sturgis.  The  plaintiffs  claim  that  the  tes- 
tator made  a  perfect  will,  making  It  the  ben- 
eficiary, and  allege  that  defendants  claim  a 
different  interpretation,  whereupon  it 


that  the  true  purpose  and  intent  of  the  doc- 
ument be  judicially  declared.'  The  defend- 
ants, on  the  other  hand,  claim  that  the  Pen- 
dleton Public  Library  was  the  beneficiary, 
and  that  there  are  ambiguous  terms  used, 
and  ask  a  decree  construing  the  will  to 
mean  that  the  trust  fund  therein  provided 
was  bequeathed  to  and  belongs  to  the  Pen- 
dleton Public  Library,  and  that  the  same  Is 
the  property  of  the  people  of  the  city  of 
Pendleton. 

[1]  If  there  is  any  ambiguity  in  the  terms 
of  the  will,  it  Is  latent  and  not  apparent  on 
the  face  of  the  instrument  Any  one  igno- 
rant of  local  conditions  and  controversies 
would,  upon  reading  the  clause  in  dispute, 
at -once  conclude:  (1)  That  there  was  at  the 
time  an  organization  known  as  the  Commer- 
cial Association  of  Pendleton;  (2)  that  It 
had  a  library;  (8)  that  Its  habitat  was  the 
city  of  Pendleton,  Or.;  and  (4)  that  it  was 
the  intent  of  the  testator  that  the  trustees 
named  in  the  will  should  expend  the  Income 
of  the  fund  so  bequeathed  for  the  benefit  of 
that  library.  If  the  first  three  of  these  con- 
ditions actually  existed,  the  fourth  necessa- 
rily follows  as  a  matter  of  law. 

[27  Before  considering  the  testimony  in 
the  Instant  case,  it  may  be  well  to  advert  to 
some  firmly  established  principles  laid  down 
for  the  construction  of  wills,  because  there 
Is  no  branch  of  Judicature  which,  beyond 
this,  so  much  requires  adherence  to  those 
rules  which  the  wisdom  and  experience  of 
generations  have  developed. 

The  remark  of  Tindal,  C.  J.,  in  Clarke  v. 
Ludlam,  7  Blng.  279,  Is  one  of  universal  ap- 
plication : 

"I  agree  in  the  necessity  of  adhering  to  gen- 
eral rules  in  the  construction  of  wills  and  oth- 
er instruments.  It  is  expedient  that  such  rules 
should  be  held  sacred,  because  they  withdraw 
the  decision  from  the  discretion  of  the  individ- 
ual judge,  and  prevent  him  from  pursuing  his 
own  views  of  each  particular  case.  And  there 
is  less  inconvenience  in  the  hardship  which  may 
sometimes  be  occasioned  by  a  strict  adherence 
to  the  rule  than  in  the  confusion  which  must 
follow  on  departing  from  it" 

One  of  these  rules  is  this:  Where  the 
language  employed  In  the  will  is  clear,  and 
of  well-defined  force  and  meaning,  extrinsic 
evidence  of  what  was  intended  in  fact  can- 
not be  adduced  to  explain,  qualify,  enlarge, 
or  contradict  this  language,  but  the  will 
must  stand  as  written. 

Applied  to  the  concrete  case,  if  there  was 
In  fact  In  Pendleton,  Or.,  a  library  of  the 
Commercial  Association  of  Pendleton,  ex- 
trinsic evidence  cannot  be  introduced  to 
show  that  the  testator  Intended  that  the 
"Pendleton  Public  Library"  was  to  be  the 
beneficiary.  The  pivotal  question  in  this 
case,  therefore,  is:  Was  there  in  existence 
at  the  time  this  will  was  executed  an  or- 
ganization known  as  the  "Commercial  Asso- 
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elation  of  Pendleton,"  and  did  it  own  a  li- 
brary? If  these  two  facts  existed,  they  set- 
tle the  contention  in  favor  of  the  plaintiff. 
If  either  is  wanting,  then  It  will  be  proper, 
rather  than  the  bequest  should  be  allowed 
to  fall  because  of  an  equivocal  description, 
for  the  court  to  seek  in  extrinsic  evidence 
an  interpretation  of  the  testator's  intention. 

Thus,  In  Re  Taylor,  84  C.  D.  265,  where 
the  testator  devised  property  to  "my  cousin 
Harriet  Cloak,"  when  in  fact  a  cousin  of 
that  name  had  been  married  and  no  longer 
bore  it  and  there  was  another  Harriet 
Cloak,  the  wife  of  a  cousin  of  the  testator, 
parol  evidence  was  admitted  to  show  that 
the  latter  was  the  person  for  whom  the  leg- 
acy was  Intended. 

And  in  Gilmer  v.  Stone,  120  U.  S.  586,  7 
Sup.  Ct  689,  30  L.  Ed.  734,  where  a  residu- 
ary estate  was  given  for  equal  division  "be- 
tween the  Board  of  Foreign  and  the  Board 
of  Home  Missions,"  and  it  appeared  that 
there  were  such  boards  in  various  religious 
denominations,  evidence  was  admitted  to 
show  that  the  testator,  being  a  zealous  Pres- 
byterian, must  have  intended  the  bequest  for 
boards  of  that  denomination. 

On  the  other  hand,  if  there  is  in  existence 
a  party  of  the  name  designated  in  the  will, 
extrinsic  evidence  will  not  be  admitted  to 
show  that  another  party  with  a  different 
though  closely  similar  name  was  intended. 

Thus  in  Tucker  v.  Seaman's  Aid  Society,  7 
Mete.  (Mass.)  188,  where  one  Nathaniel 
Tucker  gave  a  legacy  to  the  "Seaman's  Aid 
Society  in  the  city  of  Boston,"  another  soci- 
ety the  "Seaman's  Friend  Society"  in  the 
same  city  claimed  the  legacy  and  offered 
evidence  to  prove  that  the  testator  had  no 
knowledge  of  the  existence  of  the  society 
named  in  his  will ;  that  he  knew  of  the  ex- 
istence of  said  other  society,  was  deeply 
Interested  in  Its  objects,  and  had  contribut- 
ed to  its  funds  and  had  frequently  express- 
ed a  determination  to  give  it  a  legacy ;  that 
he  directed  the  scrivener  who  wrote  his  will 
to  Insert  the  legacy,  as  made  to  said  society ; 
that  the  scrivener,  not  knowing  the  existence 
of  said  society,  told  the  testator  that  the 
name  of  the  society  was  the  "Seaman's  Aid 
Society,"  and  the  testator  thereupon  sub- 
mitted to  having  that  name  inserted.  The 
Supreme  Court  held  the  evidence  to  be  In- 
admissible and  sustained  the  bequest  as  it 
appeared  in  the  will.  The  opinion  of  Chief 
Justice  Shaw  completely  covers  every  phase 
of  the  proposition  here  discussed,  and  it  is 
unnecessary  to  cite  other  precedents. 

It  being  conceded  in  this  case  that  when 
the  will  was  executed  there  was  in  exist- 
ence in  the  city  of  Pendleton  an  organiza- 
tion known  as  the  "Commercial  Association 
of  Pendleton,"  we  pass  to  the  vital  proposi- 
tion in  this  case:  Did  the  association  at  the 
time  have  a  library?  We  must,  from  the 
terms  of  the  bequest,  assume  that  the  testa- 


tor thought  there  was  a  library  connected 
with  the  association,  because  the  bequest  la 
conditioned  upon  the  continued  existence  of 
the  Commercial  Association.  The  testator 
says: 


"If,  from  any  cause,  said  Commercial 
ciation  of  Pendleton  ceases  to  exist  for  a  period 
of  three  years,  then  all  said  five  thousand  dol- 
lars shall  revert  to  my  estate." 

This  is  not  the  language  of  a  man  making 
a  gift  to  the  general  public.  If  the  Commer- 
cial Association  was  not  the  ultimate  party 
to  be  benefited,  why  make  the  bequest  con- 
tingent upon  the  continued  existence  of  that 
association.  If  a  testator  makes  a  bequest 
in  favor  of  A.,  it  would  not  be  unnatural 
that  he  should  provide  that  In  case  of  Al's 
death  the  money  should  revert  to  the  testa- 
tor's estate,  but,  If  the  bequest  should  be 
made  to  A.  with  the  provision  that  it  should 
revert  in  case  of  the  death  of  a  stranger, 
the  sanity  of  the  testator  would  be  ques- 
tioned. 

Here  the  bequest  is  a  Siamese  twin  to  the 
Commercial  Association.  It  dies  with  it,  or 
at  least  as  soon  thereafter  as  the  lapse  of 
time  has  demonstrated  that  the  association 
is  dead  beyond  revival.  To  the  writer  this 
is  strong  evidence  that  the  ultimate  benefit 
of  the  bequest  was  intended  for  the  Commer- 
cial Association,  and  that,  while  no  doubt 
the  testator  expected  and  hoped  the  people 
of  Pendleton  would  share  In  that  benefit,  he 
expected  that  benefit  to  flow  through  the 
channel  of  the  Commercial  Association  and 
not  otherwise.  He  thought,  and  nobody  was 
perhaps  better  acquainted  with  the  facta,  that 
the  Commercial  Association  and  not  the  public 
generally  owned  a  library  and  that,  through 
the  trustees  he  had  appointed,  that  library 
would  be  kept  up  primarily  for  the  benefit 
of  the  association  and  incidentally  perhaps 
for  the  general  public. 

[3]  We  take  it  to  be  fairly  well  settled 
law,  at  least  by  the  better  authorities,  an  un- 
incorporated association  may  take  and  hold 
personal  property  at  least  to  the  extent  that 
the  person  giving  or  selling  such  property 
to  it  cannot  retake  it  or  otherwise  dispose 
of  it;  so  that  if  one  gave  a  book,  or  money 
to  buy  a  book,  to  the  Commercial  Association 
for  its  library,  that  person  could  not  retake 
the  book  or  reclaim  the  money  on  the  pretext 
that  the  donee  was  incapable  of  holding  it 
Such  associations  would  be  treated  in  equity 
as  quasi  partnerships,  each  member  of  which 
would  be  entitled  to  an  interest  in  the  prop- 
erty donated  or  purchased.  5  R.  C.  L.  312; 
Whipple  v.  Parker,  29  Mich.  369;  Curtiss 
v.  Hoyt,  19  Conn.  154,  48  Am.  Dec  149; 
Snowden  v.  Crown  Cork  St  Seal  Co.,  114  Md 
650,  80  Atl.  510,  Ann.  Cas.  1912A,  679,  and 
note  to  case,  as  reported  In  the  last-mentioned 
work.  There  Is  not  a  solitary  reason  for  the 
holding  of  some  courts  that  gifts  to  nonin- 
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corporated  associations  are  invalid,  except 
blind  adherence  to  outworn  precedents. 

The  capacity  of  the  Commercial  Associa- 
tion of  Pendleton  to  fouhd.a  library  being 
established,  we  now  advert  to  the  testimony 
relative  to  the  actual  existence  of  such  a  li- 
brary at  the  time  the  will  In  question  was 
executed.  The  first  mention  of  a  library  in 
connection  with  the  work  of  the  Commercial 
Association  is  found  In  Its  minutes  of  March 
24,  1894,  where  it  Is  recorded  that  the  chair 
announced,  among  other  matters,  as  one  of 
the  objects  of  the  meeting,  that  It  was  pro- 
posed to  take  up  the  matter  of  establishing 
a  library,  and  the  further  recital  that  "all 
matters  were  placed  under  discussion  and 
fully  considered." 

The  discussion  may  have  had  some  effect, 
for  on  April  3,  1804,  we  have  a  statement 
In  the  address  of  Col.  Boyd,  president  of  the 
association,  to  this  effect: 

"In  addition  to  all  this  a  cabinet  has  just  been 
placed  in  the  middle  room  of  the  association  for 
the  reception  of  books  and  periodicals,  which  it 
is  desired  to  present,  thus  making  a  beginning 
for  a  library  which  is  much  needed  in  the  city. 
Mr.  C.  S.  Jackson  has  lately  donated  to  the 
association  complete  files  of  the  Congressional 
Record  for  several  years  past  and  up  to  date, 
together  with  many  valuable  books  for  which  he 
has  placed  this  association  under  obligation." 

So  far  as  the  testimony  shows,  this  dona- 
tion of  Mr.  Jackson  was  the  first  thing  be- 
yond mere  talk  that  occurred  In  the  direc- 
tion of  establishing  a  public  library  In 
Pendleton,  and  it  seems  fair  to  assume  that 
the  books  given  by  him  were  intended  to  be- 
come the  property  of  the  association.  That 
he  hoped  and  expected  from  this  little  begin- 
ning and  the  efforts  of  himself  and  others 
a  library  would  develop  which  would,  under 
the  management  of  the  association,  be  valu- 
able to  the  association  and  of  use  to  the  gen- 
eral public,  is  apparent  from  his  testimony, 
and,  while  he  perhaps  did  not  give  a  thought 
as  to  where  the  legal  title  to  the  books  pre- 
sented by  him  would  technically  vest,  It  Is 
plain  he  regarded  the  association  as  the 
donee. 

On  the  same  day  that  Col.  Boyd's  address 
was  delivered,  to  wit,  April  3,  1894,  an  hon- 
orary membership  In  the  association  was 
instituted  with  a  membership  fee  of  $20,  and 
the  fees  so  obtained  were  set  aside  as  a  sink- 
ing fund  for  the  purpose  of  establishing  a 
library,  and  a  committee  consisting  of  James 
A.  Pee,  Fred  R.  MellJs,  and  Jesse  Parting 
was  created  under  the  designation  of  a  "li- 
brary committee." 

On  March  27,  1894,  Judge  Fee,  In  an  Inter- 
view with  a  reporter  of  the  East  Oregonlan 
newspaper,  urged  the  formation  of  a  public 
library  in  Pendleton,  under  such  auspices 
as  should  secure  permanency  and  suggested 
tentatively  that  the  Commercial  Association 
should  take  the  matter  up  and  devote  a  cer- 


tain sum  to  the  support  of  it  as  well  as  to 
the  augmentation  of  the  volumes  upon  the 
shelf.  He  suggested  that  no  member  then  ac- 
tive in  the  organization  would  be  any  the  less 
attracted  to  the  rooms  of  the  association,  and 
that  no  doubt  many  others  would  become 
members  because  they  would  then  know  that 
the  fees  and  dues  would  go  to  the  support  of 
an  Institution  which  was  broad  and  reaching 
out  to  build  up  the  community  in  a  literary 
as  well  as  social  and  business  way.  If  the 
association  could  not  do  this,  then  he  sug- 
gested that  some  other  nonsectarlan  Institu- 
tion, which  all  citizens  might  join  with  in 
building  up  a  creditable  library,  should  un- 
dertake the  work.  The  suggestion  was  ap- 
proved editorially  as  one  which  should  be 
acted  upon  to  the  end  that  Pendleton  might 
have  a  public  library. 

On  March  31,  1894,  a  social  organization 
known  as  the  "Columbian  Congress"  held  a 
banquet,  at  which  the  sum  of  $75  over  ex- 
penses was  realized,  and  at  the  motion  of 
Judge  Fee  this  sum  "was  turned  over  to  the 
Commercial  Association  to  be  used  as  a  nu- 
cleus in  starting  a  reference  library  for  the 
use  of  the  city." 

On  May  1,  1894,  the  library  committee  re- 
ported to  the  association  that  they  had  se- 
cured subscriptions  In  the  sum  of  $600  and 
asked  the  association  for  Instructions  in  re- 
gard to  the  plan  of  carrying  on  the  library 
work.  They  were  given  a  vote  of  thanks  and 
directed  to  formulate  a  plan  for  carrying  on 
the  library  and  directed  to  report  at  the  next 
meeting. 

On  May  4  or  5, 1894,  a  library  festival  was 
held  in  aid  of  the  library.  In  the  papers  of 
that  date  the  event  is  spoken  of  as  having 
been  brought  about  by  the  labors  of  the 
"Commercial  Association  Library  Festival 
Committee,  Messrs.  Fee,  Mellis  and  Farling." 
The  testator,  Mr.  Sturgis,  presided,  and 
about  $1,700  in  money  and  books  was  sub- 
scribed. The  newspaper  article  congratulat- 
ed the  city  on  the  fact  that  Pendleton  had  a 
library  promised  and  the  means  of  securing 
it  assured. 

At  a  meeting  of  the  association  on  June 
12,  1894,  It  was  moved  and  carried  that  the 
secretary  be  instructed  to  prepare  an  amend- 
ment to  the  by-laws  making  the  library  com- 
mittee a  permanent  one,  but  there  is  no  rec- 
ord that  this  was  ever  done. 

On  November  6  and  December  4,  1894,  the 
committee  reported  progress,  and  on  January 
9, 1895,  reported  the  purchase  of  books  and  the 
preparation  of  shelves.  On  February  12th,  it 
was  moved  and  carried  that  the  library  be  In- 
sured for  $1,000.  On  March  5,  1895,  It  was 
moved  and  carried  that  members  of  the  as- 
sociation pay  no  fees  or  dues  to  the  library  In 
consideration  of  the  association  bearing  its 
expenses,  and  at  the  same  meeting  it  was 
ordered  that  the  library  committee  be  empow- 
ered to  adopt  such  rules  and  regulations  as 
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are  necessary  to  conduct  the  affairs,  and  that 
CoL  Boyd  be  added  to  the  library  committee, 
and  that  the  library  be  opened  on  the  suc- 
ceeding Monday. 

On  March  9,  1895,  roles  and  regulations 
governing  the  control  of  the  library  were 
promulgated  by  the  library  committee. 
These  rules,  as  a  whole,  are  similar  to  those 
governing  all  public  libraries,  bnt  contain 
provisions,  which,  standing  by  themselves, 
would  seem  to  rather  favor  defendant's  con- 
tention that  the  Commercial  Association  was 
merely  the  host  so  to  speak  of  another  as- 
sociation called  the  Library  Association. 
The  roles  are  entitled  "library  Rules  and 
Regulations  under  which  Books  may  be  Read 
and  Taken  from  the  Rooms." 

The  provisions  above  alluded  to  are  as  fol- 
lows: 

"(1)  The  Commercial  Association  agrees  to 
furnish  a  room  for  library  purposes  and  a  room 
in  which  members  of  the  library  Association 
may  read  during  the  afternoon  of  each  day  from 
two  o'clock  until  five,  except  Sundays,  legal  holi- 
days and  days  upon  which  special  meetings  of 
the  Commercial  Association  may  be  called,  and 
to  furnish  lights,  fuel  and  a  supply  of  current 
literature  for  library  purposes,  and  to  pay  a 
librarian  for  caring  for  said  library,  and  as  a 
consideration  for  the  benefits  of  the  library  the 
members  of  the  Commercial  Association,  both 
active  and  honorary,  who  are  in  good  standing, 
shall  be  entitled  to  membership  in  the  library 
Association,  without  the  payment  of  any  addi- 
tional- dues  or  fees. 

"(2)  Any  person  of  good  moral  character  and 
deportment  shall  be  entitled  to  membership  in 
said  Library  Association  upon  the  payment  of 
$2.50  initiation  fee,  and  25  cents  monthly  dues 
payable  monthly  in  advance." 

Judge  Fee,  who  took  a  prominent  and  per- 
haps the  leading  part  in  procuring  subscrip- 
tions of  money  and  books  for  the  library, 
states  that,  according  to  his  recollection  of 
the  circumstance,  a  contract  was  drawn  at 
the  same  time  the  rules  were  'prepared, 
whereby  the  Commercial  Association  agreed 
to  furnish  rooms,  light,  janitor,  and  librarian 
services,  and  for  that  concession  the  members 
of  the  Commercial  Association  became  mem- 
bers of  the  library  Association  without  pay- 
ment of  other  dues  or  fees,  while  other  per- 
sons not  members  of  the  Commercial  Associa- 
tion were  required  to  pay  a  membership  fee 
of  $2.50  and  25  cents  a  month  as  dues.  His 
view  and  recollection  of  the  whole  matter 
may  be  summed  up  in  the  following  excerpt 
from  his  testimony  on  cross-examination: 

"Q.  Then  the  minutes  of  March  6,  1900, 
•  *  *  appears,  'President  Fee  appointed  the 
following  committee,  library  committee,  Guern- 
sey, Boyd,  Foster,  Lowell,  and  Smith,'  Would 
you  say  that  was  true?  A.  Yes,  sir;  I  think 
possibly  that  is  true,  but  that  is  nearly  six 
years  after  the  library  was  founded,  Colonel, 
however,  being  president  of  the  association 
didn't  change  my  views  as  to  the  Sturgis  books 
and  didn't  change  my  views  that  the  Commercial 


Association  did  not  own  that  library,  but  that 
it  belonged,  to  the  people  of  the  city  of  Pendle- 
ton who  had  paid  for  it. 

"Q.  After  that  was  your  view  of  it,  or  if  that 
was  your  view  of  it,  why  was  it  being  conducted 
and  under  what  arrangement  was  it  being  con- 
ducted by  the  Commercial  Association?  A.  I 
have  explained  that  Colonel,  we  got  together, 
and  as  the  result  of  a  conversation  between  my- 
self and  Mr.  Sturgis  the  movement  was  started* 
and  after  it  had  gotten  along  farther  and  it 
became  a  thing  to  be  dealt  with  on  the  behalf 
of  the  public,  the  committee  was  appointed  to 
solicit  funds,  and  it  was  then  understood  that 
the  library  belonged  to  the  people  and  was  to  be 
a  public  library  and  that  at  Mr.  Sturgis'  sug- 
gestion! as  I  recall  it,  the  contract  I  mention- 
ed and  the  rules  and  regulations  were  prepared. 
Now  as  I  intended  to  say,  if  I  have  not  said  it, 
Mr.  Sturgis  was  a  man  of  wide  business  experi- 
ence, and,  lest  there  should  be  any  misunder- 
standing with  the  people  who  bad  originated  the 
founding  of  the  library  he  suggested  that  a  con- 
tract be  prepared,  which  I  think  was  prepared 
and  which  was  signed.  As  to  the  legal  matters, 
whether  myself  and  the  other  member*  on  the 
library  committee  could  enter  into  a  contract 
with  the  association  at  that  time  on  behalf  of 
the  public,  is  a  question  for  the  court.  I 
thought  we  had  that  power,  and  that  is  the 
capacity  in  which  we  were  undertaking  to  act. 

"Q.  It  is  your  contention  there  was  a  contract 
in  existence  between  some  one  representing  the 
Commercial  Association  and  some  one  represent- 
ing the  general  public  whereby  this  arrange- 
ment was  entered  into?  A.  That  is  my  recol- 
lection of  having  dictated  that  contract  to  Mr. 
Wheeler  and  that  it  was  signed  at  the  same 
time  that  the  rules  and  regulations  were  dic- 
tated to  go  with  that  contract,  and  I  think  that 
I  stated  that  in  my  remarks  at  the  hall  in  1908 
at  the  time  the  library  was  transferred  to  the 
city  hall,  that  the  Commercial  Association 
agreed  to  furnish  rooms,  light,  janitor,  and  li- 
brarian service,  and  for  that  the  members  of 
the  Commercial  Association  became  members 
of  the  Library  Association,  and  other  persons 
were  required  to  pay  $2.50  under  the  rules  to 
become  members  of  that  association,  and  to 
pay  a  monthly  due  of  25  cents  for  access  to  the 
library,  and  that  that  is  the  way  in  which  I  have 
always  believed  that  the  two  independent  organi- 
zations existed,  one  representing  the  Library 
Association  and  being  the  library  Association 
which  was  the  committee  in  the  Commercial 
Association,  and  the  Commercial  Association  it- 
self being  the  other  party." 

No  contract  of  the  character  mentioned  Is 
found  in  the  papers  of  the  Commercial  As- 
sociation, and  Judge  Fee  kept  no  copy; 
neither  is  there  anything  in  the  records  or 
files  of  the  Commercial  Association  indicat- 
ing its  assent  to  or  authorization  of  such 
a  contract  Judge  Fee's  recollection  as  to  who 
signed  the  contract  Is  Indistinct,  and,  while 
his  word  Imports  absolute  verity  so  far  as 
his  recollection  of  a  transaction  occurring 
a  third  of  a  century  ago  extends,  it  is  the  ex- 
perience of  all  of  as  that  vague  memories 
are  unsafe  as  evidence,  and  In  this  case  It 
is  more  than  possible  that  the  witness  has 
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confounded  the  preparation  of  the  roles  with 
the  preparation  of  a  contract,  especially  as 
the  resolution  under  which  the  library  com- 
mittee  acted,  authorized  them  to  prepare 
rules  and  regulations  for  the  conduct  of  the 
library  but  made  no  reference  to  any  con- 
tract with  anybody. 

It  is  difficult  to  see  how  the  committee  of 
the  Commercial  Association  could  contract 
with  itself,  or  how  any  officer  of  the  asso- 
ciation could  contract  for  the  association 
without  express  authority,  and  evidence  of 
the  making  of  such  a  contract  would,  at  best, 
be  only  valuable  as  indicating  the  idea  and 
intent  of  persons  active  in  the  matter,  as  to 
who  were  the  real  owners  of  the  library.  The 
same  may  be  said  as  to  the  testimony  of  the 
many  witnesses  introduced,  as  to  their  un- 
derstanding of  the  situation  when  donations 
for  the  benefit  of  the  library  were  made. 

A  large  number  of  witnesses  who  were  in 
a  position  to  know,  including  officers  and 
charter  members  of  the  Commercial  Asso- 
ciation, and  the  widow  of  the  testator,  tes- 
tified that  their  understanding  had  always 
been  that  the  library  was  the  property  of 
that  association.  A  less  number,  though 
with  equal  means  of  knowledge,  testified  that 
their  understanding  was  that  the  library 
was  the  property  of  the  people  of  the  city 
of  Pendleton,  and  that  they  would  not  have 
made  the  donations  had  they  understood 
that  the  Commercial  Association  was  to  be 
the  owner  of  the  books.  The  fact  is  appar- 
ent that  little  thought  was  in  fact  given  by 
subscribers  to  the  fund  and  donors  to  the 
library  as  to  what  body  was  to  be  the  tech- 
nical legal  owner  of  the  library.  The  Com- 
mercial Association  was  composed  of  the 
leading  citizens  of  Pendleton  and  had  the 
confidence  of  the  public.  When  it  assumed 
to  take  the  lead  In  organizing  a  library,  ev- 
erybody was  satisfied  that  it  would  act  fair- 
ly by  the  public,  and  that  irrespective  of  the 
question  of  technical  ownership  the  public 
under  reasonable  rules  and  restrictions 
would  have  access  to  it 

No  one  seems  to  have  expected  that  the 
library  would  be  a  free  library  in  the  sense 
that  every  one  could  have  the  use  of  it 
without  money  and  without  price,  and,  al- 
though from  the  beginning  the  rules  promul- 
gated required  the  payment  of  a  member- 
ship fee  and  dues,  we  bear  of  no  objection  to 
this  requirement 

There  were  no  officers  or  agents  of  the  li- 
brary selected  by  the  public,  or  any  associ- 
ation of  the  public,  except  the  Commercial 
Association.  It  appointed  the  library  com- 
mittee, and  the  librarian  and  reports  were 
mode  to  it  It  insured  the  books.  If  it  was 
not  the  owner  of  the  legal  title,  It  is  difficult 
to  say  where  that  title  was  lodged.  It 
could  not  reside  in  the  committee  appointed 
by  the  association,  nor  in  the  librarian  who 
took  care  of  the  books,  nor  the  Janitor  who 
186  P.— 37 


swept  the  rooms  and  dusted  the  shelves.  It 
was  not  In  the  persons  who  contributed  the 
money  to  purchase  books,  or  in  those  who 
donated  books;  each  one  of  these,  when 
he  made  his  contribution  and  parted  with 
possession  of  the  thing  contributed,  was  di- 
vested of  the  legal  title  thereof.  He  could 
not  sue  In  his  own  name  to  replevin  the  books 
contributed,  even  from  an  outright  thief. 
The  Commercial  Association  might  sue,  and 
so  far  as  we  can  see  It  was  the  only  party 
who  could  have  sued.  In  its  capacity  as  an 
association  it  could  own  a  library;  but  by  a 
long  series  of  decisions,  which  seem  to  have 
crystallized  into  law,  it  could  not  be  the 
trustee  of  a  library  for  the  use  of  some  one 
else. 

[4]  From  all  the  testimony  the  salient 
points  of  which  we  have  attempted  to  indi- 
cate, we  conclude  that  the  Commercial  Asso- 
ciation had  a  library  at  the  time  the  will 
was  made.  It  was  certainly  the  owner  of  the 
books  contributed  by  Mr.  Jackson  before  any 
other  contribution  was  made,  and  we  are  of 
the  opinion  that  the  weight  of  the  evidence 
indicates  that  the  bulk  of  the  contributions 
thereafter  made  were  intended  to  be  to  the 
Commercial  Association,  with  the  expecta- 
tion that  it  would  apply  them  to  the  up- 
building of  a  library  to  which  the  citizens 
of  Pendleton  would  be  permitted  to  have  ac- 
cess. The  name  which  the  .  library  received 
is  not  material.  It  was  sometimes  called 
the  "Commercial  Association  Library,"  but 
most  frequently  the  "Pendleton  Public  Li- 
brary," a  name  which  was  probably  suggest- 
ed by  the  testator  who  was  active  In  pro- 
moting It  The  library  was  public  and  was 
located  In  Pendleton  and  the  name  was  ap- 
propriate, but  giving  that  name  did  not  dedi- 
cate it  to  the  free  use  of  everybody  nor 
transfer  the  title  to  the  municipality. 

We  conclude  that,  at  the  time  the  testa- 
tor made  the  will  in  question,  there  was  in 
the  city  of  Pendleton  a  library  owned  by  the 
"Commercial  Association  of  Pendleton,"  and 
that  it  was  the  intention  of  the  testator  to 
make  that  library  the  beneficiary.  As  before 
remarked,  there  is  no  ambiguity  on  the  faw 
of  the  will.  It  can  only  be  rendered  amblir 
uous  by  assuming  that  the  Commercial  As- 
sociation of  Pendleton  had  no  library  and 
that  therefore  the  testator  must  have  intend- 
ed the  bequest  to  apply  to  some  other  in- 
stitution. If  the  association  had  a  library, 
whether  of  20  or  20,000  volumes,  the  be- 
quest must  stand  as  written,  and  as  we 
have  attempted  to  show  it  did  have  a  li- 
brary, and  it  Is  evident  from  the  conclud- 
ing clause  of  the  bequest  which  made  it 
contingent  upon  the  continued  existence  of 
the  Commercial  Association,  that  this  library 
was  in  the  mind  of  the  testator  when  he  made 
his  will  and  that  there  was  probably  in  his 
bequest  the  double  motive,  first  to  make  the 
association — of  which  he  was  an  enthusi- 


Digitized  by 


Google 


578 


186  PACIFIC  REPORTER 


(Or. 


astic  member — attractive  and  Interesting, 
and,  second,  to  benefit  the  community  which 
was  enjoying  the  benefit  of  the  library  al- 
ready installed,  and  perhaps  further  to  In- 
sure the  permanency  of  both  the  Commercial 
Association  and  the  library. 

But  it  is  useless  to  speculate  upon  the  mo- 
tives which  may  have  influenced  the  testator 
In  making  the  bequest.  There  was  in  exist* 
ence  in  Pendleton  a  library  of  the  character 
described  in  the  will,  and,  that  fact  being 
ascertained,  it  follows  as  a  necessary  conse- 
quence that  we  cannot  divert  the  bequest  to 
some  other  Institution.  It  is  very  probable 
that  were  the  testator  making  his  will  to-day, 
or  if  it  had  been  made  In  1908,  the  present 
library  of  the  city  of  Pendleton  would  have 
been  the  beneficiary;  but  we  are  dealing 
with  the  situation  as  it  appeared  to  the  tes- 
tator in  1896,  and  viewing  that  situation  in 
the  light  of  the  evidence  we  are  of  the  opin- 
ion that  the  library  of  the  Commercial  As- 
sociation, the  library  then  In  its  rooms  and 
to  which  we  find  it  had  the  legal  title,  was 
the  one  for  the  benefit  of  which  the  trustees 
were  required  to  expend  the  income  from  the 
bequest. 

Concerning  the  propriety  of  removing  the 
library  from  the  rooms  of  the  association  to 
the  city  hall  and  thereafter  to  the  Carnegie 
library  building,  we  express  no  opinion. 
Perhaps  these  removals  were  the  best  that 
could  have  been  done  under  the  circumstanc- 
es, and  it  Is  possible  that  if  the  last  removal 
had  been  made  openly  much  of  the  exasper- 
ation and  ill  feeling,  which  has  crept  into 
this  contest,  would  have  been  avoided. 

We  find  that  the  Commercial  Association 
of  Pendleton  Is-  entitled  to  the  custody  of 
the  books  removed  from  the  Commercial  As- 
sociation's rooms  to  the  city  ball,  and  to  all 
books  since  purchased  with  funds  from  the 
Sturgis  bequest. 

The  fact  that  the  association  consented  to 
the  removal  of  the  books  to  the  city  hall 
does  not,  from  the  evidence,  appear  to  have 
been  a  gift  or  a  relinquishment  of  title,  but 
a  mere  expedient  to  place  the  library  In  a 
place  where  It  would  be  more  accessible  to 
the  public,  and  the  fact  that  since  that  time 
the  Commercial  Association  has  not  Inter- 
fered In  Its  management  must  be  referred  to 
the  conditions  under  which  the  books  were 
obtained  In  the  first  place.  There  Is  no 
convincing,  If  indeed  any,  evidence  of  an 
intent  on  the  part  of  the  association  to  make 
a  gift  of  these  books  to  the  city  of  Pendleton, 
and  under  the  circumstances  there  waa  no 
necessity  for  it  to  interfere  in  the  manage- 
ment of  the  library  in  its  new  location. 

16]  We  do  not  interpret  the  will  as  requir- 
ing the  trustees  to  pay  over  the  income  of 
the  fund  to  the  Commercial  Association,  or 
its  library  committee,  to  be  by  them  ex- 
pended. The  bequest  is  to  the  trustees,  and 
we  think  it  was  the  intention  of  the  testator 


that  they  were  the  persons  who  should  use 
the  fund  for  the  benefit  of  the  library.  If, 
in  their  judgment,  it  seemed  proper  to  turn 
the  Income  over  to  the  association,  or  Its 
library  committee,  to  be  in  that  way  ex- 
pended for  the  purchase  of  books  or  sup- 
plies, they  had  a  right  to  do  so;  but  we  are 
Of  the  opinion  that,  if  such  a  course  should 
seem  best,  the  trustees  themselves  had  a 
right  to  select  the  books  or  supplies  and  to 
purchase  them.  The  trustees  were  both 
gentlemen  of  more  than  ordinary  literary 
acquirements  and  therefore  well  qualified  to 
appraise  the  needs  of  the  library  and  to  se- 
lect accordingly;  they  were  dose  friends  of 
the  testator,  and  the  fact  that  he  selected 
them  as  trustees,  Instead  of  making  his  be- 
quest to  the  association  itself,  or  providing 
that  the  funds  should  be  managed  by  trustees 
selected  by  the  institution,  or  by  its  library 
committee,  indicates  that  he  intended  that 
they  were  the  persons  in  whose  Judgment  the 
testator  intended  to  place  discretion  as  to 
the  expenditure  of  the  money  derived  from 
the  Income  of  the  fund  created.  The  lan- 
guage of  the  bequest  supports  the  construc- 
tion above  indicated,  "The  annual  income  de- 
rived therefrom  to  be  used  by  them  (the 
trustees)  for  the  benefit  of  the  library,"  etc. 

[I]  Another  contention  arises  over  the  con- 
struction of  the  words  "annual  income."  It 
is  contended  by  plaintiffs  that  these  words  in- 
dicate that  it  was  the  intention  of  the  testa- 
tor to  require  the  trustees  to  expend  the 
income  annually  for  the  benefit  of  the  library. 
We  are  of  the  opinion  that  It  was  the  inten- 
tion of  the  testator  that  the  Income  should 
be  applied  annually  and  not  hoarded.  There 
is  a  dearth  of  authority  on  this  subject,  and 
we  have  not  been  able  to  find  any  case  in 
which  the  phrase  has  been  construed  in 
connection  with  a  case  arising  out  of  a  be- 
quest, although  the  tendency  of  the  courts 
seems  generally  against  permitting  accumula- 
tions unless  specifically  provided  for  In  the 
will.  The  question  is  difficult  of  solution 
upon  precedent 

A  case  similar  in'  principle  is  that  of  Cat- 
lin  v.  Lyman,  16  Vt.  44,  in  which  it  is  pro- 
vided that  the  maker  of  a  promissory  note 
would  pay  the  sum  stated  in  ten  years  "with 
annual  interest,"  and  on  behalf  of  the  maker 
It  was  contended  that  the  word  "annual" 
used  as  an  adjective  was  intended  to  modify 
Interest,  and  meant  only  the  computation  of 
interest  by  annual  rests,  and  that  the  whole 
amount,  principal  and  interest,  did  not  be- 
come due  until  ten  years  from  date;  but  it 
was  held  that*  the  contract  would  not  be 
so  construed,  but  that  "annual  Interest"  in 
legal  contemplation  was  the  same  as  if  writ- 
ten "Interest  annually,"  and  that  the  Interest 
on  the  note  was  due  and  payable  each  year. 

The  same  principle  seems  applicable  here, 
and  was  evidently  so  understood  by  the  trus- 
tees who  honored  the  requisition  of  the  11- 
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brary  committee  for  books,  until  a  misunder- 
standing arose  to  which  we  shall  presently 
advert.  We  conclude  that  It  was  the  duty 
of  the  trustees  to  apply  the  income  of  the 
fund  annually  to  the  needs  of  the  library 
so  long  as  it  should  be  maintained  by  the 
association,  or  until  It  bad  ceased  to  exist. 
This  conclusion  suggests  difficulties  and  Is 
one  upon  which  courts  might  differ;  but, 
taking  into  consideration  the  general  rule 
as  to  the  resting  of  bequests,  and  the  partic- 
ular circumstances  existing  at  the  time  the 
will  was  executed,  we  conclude  that  the  con- 
struction we  have  adopted  expresses  the  in- 
tent of  the  testator.  This  leads  to  an  affirm- 
ance of  the  decree,  except  so  far  as  it  allows 
the  cestui  que  trust  to  select  the  books. 

[7]  Another  question  arises  as  to  costs,  and 
as  to  that  we  think  it  would  be  unfair  to 
compel  the  defendant,  who  has,  from  his 
point  of  view,  only  striven  to  protect  the  fund, 
to  pay  the  expense  of  defending  this  action. 
His  management  has  been  painstaking  and 
admirable.  In  his  hands,  In  addition  to  a 
considerable  expenditure  for  books,  the  fund 
has  trebled  In  amount.  He  has  given  his 
time  and  credit  to  increasing  and  protecting 
it  His  motives  have  been  misconstrued  and 
his  integrity  assailed  for  doing  what  he  no 
doubt  thought  his  dead  friend  desired  him 
to  do  in  relation  to  the  matter,  and  the  asso- 
ciation no  doubt  will  now  be  able  to  secure 
a  better  library  than  If  it  had  received  the 
annual  driblets  from  an  uncertain  Income. 

In  addition  to  this,  he  had  learned  from 
Col.  Boyd,  his  cotrustee,  that  about  $400  of 
the  library  fund  of  the  association  had  been 
transferred  to  the  general  fund,  and  this  im- 
pression, whether  well  or  ill  founded,  seems 
to  have  created  some  distrust  as  to  the  proper 
application  of  the  bequest  by  the  library 
authorities.  It  is  due  to  the  association  to 
say  that  there  is  no  direct  evidence  that  the 
conversion  ever  took  place,  or  that,  if  it  did, 
it  was  in  any  way  a  breach  of  trust  or  of 
Its  professions  to  those  who  had  aided  in 
building  up  the  library. 

There  Is  one  transaction  which,  unex- 
plained, probably  impressed  the  mind  of  Col. 
Boyd,  and  afterwards,  when  he  reported  it 
to  Judge  Fee,  also  raised  a  suspicion  in  his 
mind  that  the  funds  dedicated  to  the  use  of 
the  library  were  being  expended  for  other 
purposes,  and  that  circumstances  appear  on 
the  record  as  follows:  In  April,  1801,  when 
the  question  of  establishing  a  library  was  be- 
ing discussed,  and  before  any  large  contri- 
butions for  that  purpose  had  been  made,  a 
by-law  was  passed  providing  for  the  admis- 
sion of  honorary  members  of  the  association 
at  a  fee  of  $20,  which  fees  were  to  constitute 
a  sinking  fund  for  the  purpose  of  establishing 
a  library.  This  was  in  April,  1S04.  In  No- 
vember, 1S06,  several  months  after  this  be- 
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quest  became  effective  by  the  death  of  the 
testator  in  February  of  that  year,  It  was  re- 
solved by  the  association  that  the  sinking 
fund  be  abandoned  and  the  money  turned 
into  toe  general  fund.  This,  on  the  face  of 
it,  would  appear  to  have  been  a  breach  of 
faith  with  the  testator,  and  other  contribu- 
tors, and  while  the  transaction  may  have 
been  perfectly  fair  and  proper  it  has  not  been 
explained  In  the  testimony  and  is  possibly  the 
transaction  discussed  by  Col.  Boyd  and  re- 
ported to  Judge  Fee,  and  which  caused  him 
to  withhold  further  contributions  to  the  fund 
from  the  proceeds  of  the  testator's  bounty. 

In  any  event,  we  are  satisfied  that  he  did 
not  act  in  bad  faith,  but  upon  his  honest 
convictions  and  with  the  intent  to  carry  out 
the  desires  of  the  testator,  as  he  understood 
them.  This  has  not  been  so  plain  a  case  that 
this  court  has  been  able  to  decide  it  at 
first  blush  or  indeed  except  with  the  most 
careful  deliberation,  and  the  trustee — with 
one  part  of  the  community  demanding  the 
application  of  the  fund  to  one  library,  and 
another  group  of  citizens  to  another — oughi 
not  to  be  mulcted  in  costs  because  he  waited 
for  the  advice  of  the  court  as  to  how  he 
should  apply  it 

The  decree  will  therefore  be  modified  in 
so  far  as  it  provides  for  the  recovery  of  costs 
from  the  defendant  and,  with  the  exception 
of  the  two  modifications  above  referred  to, 
the  decree  will  be  affirmed  and  the  defendant 
directed  to  apply  the  accumulated  surplus  of 
the  fund  to  the  purposes  of  the  library  of  the 
Commercial  Association  of  Pendleton. 

HARRIS,  BENSON,  and  JOHNS,  JJ.,  con- 
cur. 


TYLER  t.  OBIAGUB  et  al. 
(Supreme  Court  of  Oregon.   Jan.  27,  1920.) 
Waters  and  water  courses  <fc=»130— Lower 

APPROPBIATOB  CANNOT  COMPEL  EXCESSIVE 
USE  BT  UPPER  OWNER  TO  GET  SURPLUS. 

A  lower  appropriator  has  no  right  to  compel 
one  who  has  taken  out  water  above  him  to 
maintain  an  excessive  use  of  water  so  that  the 
former  may  get  the  benefit  of  the  surplus,  al- 
though the  upper  appropriator  has  permitted 
the  lower  appropriator  to  construct  a  ditch  on 
his  land  to  convey  surplus  waters. 

Department  1. 

Appeal  from  Circuit  Court,  Harney  Coun- 
ty; Dalton  Biggs,  Judge. 

Action  by  Hattie  May  Tyler,  administra- 
trix, substituted  for  S.  F.  Tyler,  against 
Peter  Obiague,  John  Oblague,  and  Peter 
Sagardy.  Judgment  for  plaintiff,  and  defend- 
ants appeal.  Reversed. 
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The  lands  of  all  the  parties  to  this  suit 
lie  In  Warm  Springs  Valley  in  Harney  coun- 
ty, and  the  general  slope  there  is  easterly 
and  southeasterly  across  all  the  property  In- 
volved. The  western  boundary  of  the  plain- 
tiffs' land  coincides  with  the  eastern  limits 
of  the  lands  of  the  defendants.  Silver  creek 
is  a  stream  running  from  northwest  to  south- 
east. Cote  slough  is  a  defluent  of  Silver 
creek,  and, runs  southeasterly  through  the 
western  part  of  the  lands  of  the  defendants. 
In  that  region  the  spring  thaw  comes  some- 
times in  the  latter  part  of  February,  but 
usually  in  the  month  of  March.  The  result 
is  that  Silver  creek  rises  very  rapidly,  fill- 
ing Cote  slough  to  overflowing,  so  that  the 
water  from  the  slough  spreads  all  over  the 
lands  In  question  to  such  an  extent  that,  as 
described  by  one  of  the  witnesses,  it  becomes 
practically  a  lake.  This  condition  continues 
usually  from  a  month  to  six  weeks,  when  the 
waters  begin  to  subside  and  settle  into  de- 
pressions or  swales  which  exist  In  the  floor 
of  the  valley. 

The  predecessor  in  Interest  of  the  defend- 
ants put  a  dam  in  Cote  slough  on  his  own 
premises  prior  to  the  time  that  the  plaintiffs 
took  title  to  their  lands,  and  diverted  water 
therefrom  for  the  purpose  of  irrigation  after 
the  spring  floods  had  gone  down.  He  con- 
ducted it  part  way  across  the  present  hold- 
ings of  the  defendants.  By  means  of  check 
dams  in  the  ditch  and  levees  across  the  de- 
pressions on  his  premises  he  caused  the  water 
to  spread  out  over  his  lands  after  the  flood 
had  subsided  and  the  water  in  Cote  slough 
was  within  its  banks.  This  is  the  customary 
method  of  irrigation  in  that  country,  and  was 
the  only  practical  way  by  which  crops  could 
be  raised.  Later  on  the  plaintiffs  dug  a 
ditch  from  one  of  the  swales  in  the  eastern 
margin  of  the  defendants'  present  holdings 
for  the  purpose  of  carrying  the  flood  waters 
over  their  lands  for  use  in  irrigation.  Still 
later  defendants'  predecessor  in  interest  com- 
menced the  construction  of  a  ditch  across  his 
land  leading  from  the  eastern  terminus  of 
the  old  ditch  to  his  eastern  boundary.  He 
plowed  some  furrows  and  gave  permission  to 
the  plaintiffs  to  scrape  out  the  earth  and 
finish  the  construction  of  the  ditch  for  the 
purpose  of  more  quickly  conveying  the 
flood  waters  upon  the  plaintiffs'  lands.  The 
plaintiffs  availed  themselves  of  this  privilege 
and  completed  that  ditch,  connecting  by 
means  thereof  the  original  ditch  tapping  the 
slough  and  the  one  dug  mainly  on  their  own 
ground,  so  that  now  there  is  a  continuous  line 
of  ditch  from  Cote  slough  across  the  lands 
of  both  plaintiffs  and  defendants. 

It  is  charged  by  the  complaint,  in  sub- 
stance, that  the  defendants  have  assumed 
control  over  this  third  or  connecting  ditch, 
and  have  put  into  It  check  dams  and  like 
obstructions  for  the  purpose  of  spreading  the 
water  over  their  lands.  The  plaintiffs  bring 


this  suit  to  enjoin  any  Interference  with  that 
part  of  the  waterway ;  to  prevent  the  defend- 
ants from  checking  or  stopping  on  their  own 
land  the  flow  of  water  through  the  natural 
swales  and  depressions  to  and  upon  the  lands 
of  the  plaintiffs;  and  to  obtain  a  decree  de- 
claring the  plaintiffs  to  be  the  owners  of  the 
connecting  ditch  and  of  sufficient  waters  of 
Cote  slough  for  the  Irrigation  of  their  lands. 

The  complaint  is  traversed  in  material 
particulars,  and  the  defendants  claim  that 
by  virtue  of  their  purchase  from  the  original 
approprlator  they  are  entitled  to  the  water 
diverted  by  artificial  means  from  Cote  slough, 
and  that  they  further  have  the  right  by 
use  of  check  dams  put  in  the  connecting  ditch 
to  divert  that  water  upon  their  own  lands  fpr 
purposes  of  Irrigation.  They  claim,  too,  that 
the  plaintiffs  are  estopped  to  make  the  con- 
tention of  their  complaint,  because  when  the 
defendants  purchased  the  land  they  inter- 
viewed the  plaintiff,  S.  F.  Tyler,  who  told 
them  substantially  that  all  he  claimed  was  to 
get  the  flood  waters  that  spread  over  the 
whole  vicinity.  The  defendants  allege  that  in 
the  years  1916  and  1917  the  plaintiffs  tore  out 
the  checks  in  the  ditch  after  the  flood  waters 
had  subsided,  with  the  result  that  all  the 
water  was  drained  from  the  defendants' 
land,  and  their  crops  were  injured  for  want 
of  irrigation,  to  their  damage  In  the  sum  of 
$750.  The  new  matter  in  the  answer  was 
controverted  by  the  reply. 

The  circuit  court  passed  a  decree  to  the 
effect  that  the  plaintiffs  are  entitled  to  the 
use  of  water  from  Cote  slough  during  the 
spring  overflow;  that  as  soon  as  that  sub- 
sides and  all  the  water  is  needed  by  defend- 
ants for  irrigation,  the  latter  are  authorized 
to  control  the  water  and  to  use  it  upon  their 
premises.  The  court  reserved  the  right  to 
appoint  a  competent  and  suitable  individual 
to  administer  the  decree,  and  also  decreed 
that  the  plaintiffs  and  defendants  have  a 
Joint  right  to  the  use  of  the  ditch  and  dam  in 
Cote  slough.    The  defendants  appeal. 

Wallace  McCamant,  of  Portland  (McCam- 
ant,  Bronaugh  &  Thompson,  of  Portland,  on 
the  brief),  for  appellants. 

J.  W.  Biggs,  of  Burns,  for  respondent. 

BURNETT,  J.  (after  stating  the  facts  as 
above).  The  predecessor  of  the  defendants  . 
in  title  was  W.  B.  Parker,  who  is  a  brother 
of  Hattle  May  Tyler  and  brother-in-law  of 
the  other  plaintiff,  S.  F.  Tyler.  Admittedly 
Parker  put  his  dam  into  Cote  slough  and  dug 
the  first  ditch  before  the  Tylers  appeared 
on  the  scene.  The  plaintiffs  claim  nothing  but 
the  right  to  use  the  flood  waters  that  come 
upon  their  premises.  Parker  was  using  these 
flood  waters  for  irrigation  purposes  prior  to 
the  time  the  Tylers  began  to  Irrigate.  This 
was  accomplished  in  part  by  building  small 
dikes  or  levees  across  the  general  course  of 
the  swales,  so  as  to  cause  the  water  to  spread 
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over  the  ground.  .It  appears  clearly  by  the 
testimony  that  after  Parker  had  plowed  some 
further  extensions  of  his  ditch  to  his  east- 
ern boundary  he  gave  the  Tylers  permission 
to  scoop  oat  the  ditch  for  the  purpose  of 
more  quickly  conveying  the  flood  waters  to 
their  land  than  it  would  come  down  by  the 
swales.  Parker  Is  not  disputed  in  his  tes- 
timony that  this  was  only  to  apply  to  the 
flood  waters,  and  that,  so  far  as  the  water 
diverted  from  Cote  slongh  by  means  of  the 
dam  was  concerned,  he  had  a  right  to  put 
into  the  connecting  ditch  such  obstructions  as 
would  enable  him  to  cause  the  water  to 
spread  out  over  his  own  land. 

It  thus  appears  that  all  the  plaintiffs  have 
is  a  right  to  use  the  surplus  remaining  aft- 
er the  lands  of  the  defendants  are  Irrigated 
which  flows  on  past  those  tracts  to  and  upon 
the  lands  of  the  Tylers.  The  plaintiffs  did 
not  acquire  any  right  whatever  in  the  dam 
In  Cote  slough,  or  to  the  ditch  originally  con- 
structed by  Parker,  and  all  they  secured  in 
the  connecting  ditch  was  the  right  to  have 
the  flood  waters  flow  through  It.  When  they 
subsided  and  the  coming  of  the  water  from 
Cot«  slough  depended  upon  the  dam,  the 
plaintiffs  had  no  further  right  to  any  of  the 
artificial  means  of  diverting  the  water. 

As  taught  in  Hill  v.  American  Land  &  Live 
Stock  Co.,  82  Or.  202,  161  Pac  403,  a  lower 
appropriator  has  no  right  to  compel  one  who 
has  taken  out  water  above  him  to  maintain 
an  excessive  use  of  water  so  that  the  former 
may  get  the  benefit  of  the  surplus.  This  Is 
what  the  plaintiffs  are  plainly  seeking  to  ac- 
complish and  what  the  decree  of  the  circuit 
court  allows  them  to  do.  The  testimony  of 
Tyler  himself  Is  that  all  he  claims  is  the 
right  to  use  the  surplus  flood  waters  after 
they  have  flowed  upon  his  lands.  What 
Parker  gave  him  was  evidently  a  mere  li- 
cense for  his  accommodation  and  conferred  no 
privilege  affecting  anything  more  than  the 
flood  waters. 

The  testimony  upon  which  the  defendants 
claim  damage  for  interference  with  their 
check  dams  is  very  meager,  and,  in  our  judg- 
ment, not  sufficient  for  us  to  form  an  intelli- 
gent estimate  of  the  amount  of  damage.  Upon 
consideration  of  the  whole  testimony  and  the 
record  In  the  case,  we  are  of  the  opinion  that 
the  circuit  court  was  in  error,  and  that  a  de- 
cree should  be  rendered  here  reversing  that 
of  the  circuit  court  and  declaring  the  defend- 
ants to  be  the  owners  of  the  dam  In  Cote 
slough  and  the  ditch  leading  therefrom  and 
across  their  entire  premises,  and  that  they 
have  a  right  to  divert  the  water  therefrom 
and  cause  It  to  spread  over  their  grounds  by 
means  of  such  dikes  and  levees  as  may  ac- 
complish the  purpose,  provided,  however,  that 
they  do  not  prevent  the  surplus  flood  water 
from  flowing  upon  the  lands  of  the  plaintiffs, 
and  also  subject  to  the  condition  that  during 


the  flood  season,  while  the  water  overflows 
the  banks  of  Cote  slough  independent  of  the 
dam,  the  plaintiffs  shall  have  the  free  use  of 
the  connecting  ditch  hereinbefore  mentioned 
for  the  conduct  of  flood  waters  upon  their 
lands.  The  defendants  are  entitled,  to  the 
costs  and  disbursements  in  this  court,  but 
neither  party  shall  recover  other  costs  or 
disbursements. 

BEAM,  BENSON,  and  HARRIS,  JJ.,  con- 
cur. 


PALMITER  et  ux.  v.  HACKETT  et  al. 

(Supreme  Court  of  Oregon.    Jan.  27,  1920.) 

1.  Contracts  «=»94(3)  —  Representation 
made  recklessly  without  knowledge  of 
truth  fraudulent. 
One  of  the  elements  respecting  a  fraudulent 
statement  warranting  a  rescission  of  a  contract 
is  that  the  one  making  it  must  either  know  that 
it  is  false,  or  make  it  recklessly  without  any 
knowledge  of  its  truth  and  as  a  positive  asser- 
tion. 

t.  Fraud  <S=>17  —  One  making  reckless 

STATEMENT  OF  FACT  MUST  DISCLOSE  SUBSE- 
QUENT KNOWLEDGE  OF  FALSITY. 

If  a  party  is  so  reckless  as  to  make  a  state- 
ment which  in  fact  is  untrue  and  while  negotia- 
tions are  in  progress  he  'discovers  it  is  not  true, 
it  is  his  duty  to  state  the  whole  truth  to  the 
other  party. 

Department  1. 

Appeal  from  Circuit  Court,  Hood  River 
County;  Fred  W.  Wilson,  Judge. 
On  rehearing.  Former  decree  modified. 
For  former  opinion,  see  185  Pac.  1106. 

Bronaugh  &  Carter,  of  Portland,  for  ap- 
pellants. 

Ernest  C.  Smith,  of  Hood  River,  for  re- 
spondents. 

BURNETT,  J.  [1,2]  Since  the  rendition 
of  the  opinion  in  this  case  the  defendants 
have  filed  a  petition  for  a  general  rehear- 
ing of  the  case.  They  urge  that  when  early 
in  the  negotiations  they  made  the  represen- 
tation about  the  rentabillty  of  the  property 
they  themselves  had  no  knowledge  of  the 
ordinance  forbidding  the  use  of  the  building 
simultaneously  as  an. apartment  house  and 
as  a  garage.  On  this  basis  they  contend  that 
the  element  of  knowledge  on  their  part  of  Its 
falsity  was  wanting,  and  hence  that  fraud 
was  not  to  be  predicated  of  the  statement, 
although  It  afterwards  came  to  their  knowl- 
edge during  the  progress  of  the  trade  that 
their  utterance  in  that  respect  was  in  fact 
untrue.  One  of  the  elements  respecting  a 
fraudulent  statement  is  that  the  one  mak- 
ing it  must  either  know  that  it  is  false,  or 


4t=oFor  other  case*  Bee  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digest!  and  Indexes 


Digitized  by 


Google 


582 


186  PACIFIC 


REPORTER 


(Or. 


make  it  recklessly  without  any  knowledge 
of  Its  truth,  and  as  a  positive  assertion.  20 
Cyc.  13.  On  this  point  the  same  text,  at 
page  27,  says: 

"It  is  not  always  necessary  that  the  speaker 
should  actually  know  that  his  representation  is 
false.  If  the  statement  is  of  a  matter  suscep- 
tible of  accurate  knowledge,  and  he  makes  it 
recklessly,  without  any  knowledge  of  its  truth 
or  falsity,  and  in  the  form  of  a  positive  asser- 
tion calculated  to  convey  the  impression  that  he 
knows  it  to  be  true,  the  representation  is  equally 
fraudulent.  The  rule  just  stated  applies,  al- 
though the  speaker  honestly  believes  that  the 
fact  which  he  represents  as  existing  actually 
does  exist.  In  such  a  case  it  is  apparent  that 
he  cannot  believe  in  the  truth  of  the  statement 
he  makes,  that  he  knows  the  fact  to  exist,  and 
the  fraud  consists  in  passing  on  his  opinion  or 
belief  in  the  guise  of  positive  knowledge.  Con* 
sequently  the  speaker  is  not  relieved  from  lia- 
bility, although  in  making  the  assertion  he 
relies  upon  trustworthy  information." 

Here  the  truth  of  the  statements  of  the 
defendants  was  capable  of  exact  verifica- 
tion or  refutation.  In  fact,  the  representa- 
tions were  untrue,  and  In  morals  and  good 
conscience,  which  are  the  substance  of  eq- 
uity, it  was  the  duty  of  the  defendants,  hav- 
ing opened  their  mouths  to  speak  on  the  sub- 
ject of  the  availability  of  the  property  as  a 
renting  proposition,  to  disclose  what  knowl- 
edge came  to  the  defendants  afterwards 
about  the  error  of  their  representation  while 
yet  the  negotiations  were  in  progress.  It 
would  be  quite  another  matter  if  they  had 
not  undertaken  to  give  any  Information  on 
that  subject  It  is  one  thing  to  conceal,  and 
quite  another  merely -to  remain  silent;  and 
concealment  may  rest  upon  partial  state- 
ment and  partial  silence. 

The  case  of  Frederick  v.  Sherman,  89  Or. 
187,  173  Pac.  575,  cited  in  support  of  the  pe- 
tition for  rehearing,  was  an  instance  where 
the  defendants  actually  had  a  patent  right 
which  they  were  seeking  to  sell  to  the  plain- 
tiffs. They  made  no  representations  about 
the  solvency  of  the  firm  from  which  they 
acquired  the  right.  They  were  not  called 
upon  to  make  any  disclosure  on  that  sub- 
ject In  very  truth,  after  the  plaintiffs  pur- 
chased the  right  they  carried  on  business 
for  some  months  before  the  common  grantor 
failed.  The  opinion  of  Mr.  Justice  Benson 
points  out  clearly  that  the  parties  dealt  at 
arm's  length,  and  that  since  no  statement 
on  the  matter  of  solvency  of  the  defendants' 
grantor  was  made,  there  was  no  fraud.  In 
Caples  v.  Steel,  7  Or.  492,  the  latter  sought 
to  escape  from  a  contract  which  he  had  made 
to  sell  realty  to  Caples,  because  the  latter 
had  not  disclosed  to  him  the  probable  fact 
that  there  was  a  coal  mine  on  the  premises, 
of  which  the  owner  himself  was  ignorant 
But  the  court  held  that  Caples  was  not  call- 
ed upon  to  make  any  statement  respecting 
the  probability  of  finding  coal  in  paying 


quantities  on  the  land,  and  that,  merely  hav- 
ing remained  silent  on  the  subject,  he  was  not 
guilty  of  fraud.  Shute  v.  Johnson,  25  Or. 
59,  34  Pac.  966,  was  decided  upon  the  prin- 
ciple, that  the  defendant  was  the  confiden- 
tial agent  of  the  plaintiff  when  he  made  rep- 
resentations concerning  the  value  of  prop- 
erty which  he  sought  to  transfer  to  the 
plaintiff,  and  on  account  of  this  fiduciary 
relation  his  statements  about  value  were  ma- 
terial, and,  being  extravagant  were  fraud- 
ulent. The  opinion  In  the  instant  case  is 
not  based  upon  any  statements  as  to  the 
value  of  the  property  which  the  plaintiffs 
acquired  by  the  exchange.  Shute  v.  John- 
son is  therefore  not  apropos  in  the  present 
investigation.  The  principle  is  that,  If  a 
party  is  so  reckless  as  to  make  a  statement 
which  In  fact  is  untrue,  and  while  the  ne- 
gotiations are  In  progress  he  discovers  It  Is 
untrue,  It  Is  his  duty  to  state  the  whole 
truth.  The  defendants'  petition  for  a  re- 
hearing must  therefore  be  denied. 

The  plaintiffs  have  filed  a  petition  calling 
for  a  modification  of  the  decree  herein,  so 
that  it  shall  specifically  award  to  them  the 
chattels  involved  In  the  attempted  exchange 
of  properties  between  the  parties.  Answer- 
ing this  petition,  it  Is  suggested  by  the  de- 
fendants for  the  first  time,  so  far  as  dis- 
closed by  the  record  before  us,  that  a  re- 
ceiver had  been  appointed  to  take  charge  of 
the  property  pendente  lite. 

The  complaint  alleged  that  the  plaintiffs 
had  retained  possession  not  only  of  the  real- 
ty which  they  formerly  owned,  but  also  of 
the  personal  property  then  on  the  premises 
and  which  was  included  In  the  exchange 
sought  to  be  Impeached,  and  that  the  plain- 
tiffs had  given  notice  of  rescission  of  the 
contract  on  the  ground  of  the  fraud  alleged 
to  have  been  practiced  upon  them  by  the 
defendants.  The  custody  of  all  the  property 
by  the  plaintiffs  was  admitted  by  the  an- 
swer. .  That  pleading  averred  that  the  plain- 
tiffs were  insolvent;  that  a  receiver  should 
be  appointed  to  take  charge  of  the  property, 
and  that  an  Injunction  should  be  issued  to 
prevent  alienation  thereof  by  the  plaintiffs. 
No  order  appears  in  the  abstract  enjoining 
the  sale  of  the  property  or  appointing  a  re- 
ceiver, and  the  only  Information  we  have 
about  the  existence  of  such  an  officer  is  a 
suggestion  made  in  the  defendants'  answer 
to  the  plaintiffs'  petition  for  a  modification 
of  our  former  decree.  The  effect  of  our 
former  holding  was  to  declare  void  the  con- 
tract which  the  parties  entered  into,  with 
the  result  that  each  was  to  be  restored  to 
his  own.  On  the  record  put  before  us,  stat- 
ing as  it  did  that  the  plaintiffs  were  still  In 
possession  of  the  personalty,  there  was  no 
occasion  expressly  to  declare  them  to  be 
the  owners  thereof. 

The  statement  of  counsel  for  the  defend- 
ants that  the  circuit  court  actually  appolnt- 
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ed  a  receiver  is  not  controverted.  For  the 
purposes  of  this  opinion,  therefore,  we  as- 
sume that  one  was  chosen,  and  that  he  most 
likely  incurred  some  expenses  relating  to 
the  property.  We  have  no  data  whereby 
we  can  settle  his  accounts.  That  Is  a  matter 
properly  Judicable  before  the  circuit  court 
which  appointed  him. 

Our  former  decree  will  be  modified  by 
adding  thereto  the  declaration  that  the  plain- 
tiffs are  the  owners  of  the  personal  property 
to  which  they  formerly  held  the  title,  and 
that  each  party  shall  return  to  the  other 
all  the  personal  property  received  from  that 
other  in  the  exchange  or  account  for  the 
value  thereof  in  the  settlement  to  be  made 
by  the  circuit  court.  The  cause  will  be  re- 
manded, with  directions  to  that  court  to 
settle  the  accounts  of  the  receiver  and  the 
matter  of  the  personal  property.  Hender- 
son v.  Tillamook  Hotel  Co.,  87  Or.  74,  169 
Pac.  519,  may  be  read  with  profit  respecting 
the  principles  upon  which  the  receivership 
should  be  adjusted. 

McBRIDB,  O.  J.,  and  BENSON  and  HAR- 
RIS, JJ.,  concur. 


ROHRBAOHER  v.  STRAIN. 
(Supreme  Court  of  Oregon.    Jan.  20,  1920.) 

1.  Appeal  and  erbob  «j=»1008(1)— Findings 
of  trial  coubt  op  btb0ng  advisobt  weight 

IN  EQUITY. 

Since  trial  court  has  heard  the  witnesses 
orally,  and  has  had  a  chance  to  observe  their 
manner  and  appearance,  and  a  much  better  op- 
portunity to  judge  of  their  truthfulness  than  ap- 
pellate court,  findings  and  decisions  of  trial  court 
have  a  very  strong  advisory  weight  with  appel- 
late court. 

2.  Escaows  4J=>14(1)  —  Evidence  sufficient 

TO  SUSTAIN  FINDING  THAT  DEED  WAS  NOT 
WBONQFULLT  DELIVERED. 

In  action  to  cancel  deed,  evidence  held  suffi- 
cient to  show  that  third  party,  with  whom 
plaintiff  left  blank  deed  in  escrow,  had  delivered 
deed  to  defendant,  an  innocent  purchaser,  in 
violation  of  instructions. 


Department  2. 

Appeal  from  Circuit  Court,  Multnomah 
County;  J.  P.  Kavanaugh,  Judge. 

Action  by  Joseph  Rohrbacher  against  L. 
H.  Strain.  Judgment  for  defendant,  and 
plaintiff  appeals.  Affirmed. 

See,  also,  176  Pac.  990. 

This  is  a  suit  in  equity  to  set  aside  a  deed 
from  the  plaintiff  and  appellant  to  the  de- 
fendant and  respondent.  It  seems  from  the 
evidence  that  the  deed  in  question  was  exe- 
cuted by  the  plaintiff  in  blank  and  left  with 


one  W.  I*  Cooper,  an  attorney  In  Portland, 
Or.,  to  be  delivered  under  certain  conditions. 
What  these  conditions  were,  and  whether  or 
not  the  deed  was  filled  out  and  delivered  In 
accordance  with  such  conditions,  Is  the  main 
controversy  in  the  case.  The  negotiations 
which  led  up  to  the  final  transaction  are  con- 
fused and  complicated,  but,  as  disclosed  by 
the  evidence,  they  seem  to  have  been  about 
as  follows: 

The  plaintiff  and  a  man  named  Brown  had 
been  engaged  in  several  real  estate  specula- 
tions together.  Brown  either  held  or  bad  in 
bis  control  the  title  to  a  certain  .60-acre  tract 
of  land  in  the  state  of  Washington,  which 
was  heavily  mortgaged.  It  was  arranged  be- 
tween them  that  plaintiff  should  obtain  a 
loan  for  Brown  In  the  sum  of  $500.  As  se- 
curity for  this  loan,  the  tract  of  land  was 
deeded  to  the  plaintiff,  with  the  understand- 
ing that,  if  he  had  to  pay  the  note,  the  land 
was  to  be  turned  over  to  him,  but,  if  he  did 
not  have  to  pay  the  note,  Brown  was  to  give 
him  a  $100  bonus  for  the  loan.  While  the 
title  was  thus  standing  in  the  name  of  the 
plaintiff,  he  and  Brown  traded  this  60-acre 
tract  of  land,  subject  to  the  mortgage  there- 
on, for  certain  houses  and  lots  In  Irvington, 
also  subject  to  a  mortgage.  The  deed  to  this 
property  was  also  taken  In  the  name  of  the 
plaintiff,  but  it  seems  to  have  been  recog- 
nized by  all  the  parties  that  Brown  had  some 
interest  or  equity  therein. 

There  seems  to  have  been  some  talk  and 
negotiation  between  plaintiff  and  Brown,  in 
an  attempted  arrangement  to  trade  this 
Irvington  property  for  other  property,  and 
the  deed  In  question  was  signed  by  the  plain- 
tiff and  left  with  Cooper  to  be  filled  out  and 
turned  over  to  a  purchaser  when  a  trade 
should  be  arranged.  So  far  the  parties  are 
practically  agreed,  but  as  to  the  nature  of 
the  trade  which  was  authorized,  and  as  to 
the  directions  which  Cooper  had,  as  to  the 
filling  out  and  delivery  of  the  deed,  the  plain- 
tiff and  Brown  and  Cooper  differ  widely. 
Plaintiff  claims  that  he  left  the  deed  with 
Cooper  under  a  definite  understanding  that 
the  property  was  to  be  traded  for  a  certain 
place,  known  as  the  "Kangus"  place,  in  the 
state  of  Washington,  and  that  he  only  au- 
thorized Cooper  to  fill  it  out  and  deliver  it 
in  return  for  title  to  that  particular  place. 
On  the  other  hand,  Brown  and  Cooper  testi- 
fy that  it  was  to  be  exchanged  directly,  or 
through  certain  trades,  if  necessary,  for  a 
designated  apartment  house  in  the  city  of 
Portland,  subject  to  mortgages  thereon. 

Up  to  this  time  Strain,  the  defendant,  had 
nothing  to  do  with  the  transaction ;  but  he 
was  the  owner  of  a  farm  In  the  state  of 
Washington,  valued  at  about  $7,000,  and  sub- 
ject to  a  mortgage  of  about  $2,000.  Brown 
then  proceeded  to  negotiate  apparently  a 
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three-cornered  deal,  which  Included  the  prop- 
erty of  the  defendant,  and  by  which  the 
plaintiff  was  to  get  the  apartment  house,  sub- 
ject to  the  mortgage;  the  defendant  was  to 
have  the  Irvington  property,  subject  to  the 
mortgage  on  that,  and  was  to  deed  the  prop- 
erty owned  by  him  in  the  state  of  Washington 
to  a  person  designated  by  Brown,  In  appar- 
ent payment  for  the  apartment  house,  though 
just  how  that  part  of  the  deal  was  arranged 
is  not  clear  from  the  evidence.  It  seems  cer- 
tain that  the  plaintiff,  if  he  assented  to  the 
apartment  bouse  deal  at  all,  was  intending 
to  trade  the.  apartment  house  to  Kangus  for 
the  Kangus  place,  and  a  Mr.  Lingren,  who 
seems  to  have  Bad  the  Kangus  place  in 
charge  for  trading  purposes,  was  negotiating 
with  the  plaintiff  for  such  a  deal,  by  which 
that  place  should  be  exchanged  for  the 
apartment  house.  The  trade,  however,  fell 
through,  and  finally  the  mortgage  on  the 
apartment  house  was  foreclosed,  and  it  was 
sold  for  the  mortgage.  Plaintiff  then  repu- 
diated the  deal,  and  brings  this  suit  against 
the  defendant,  Strain,  to  cancel  the  deed. 

P.  H.  Murdoch,  of  Portland  (D.  W.  Hol- 
gate  and  H.  E.  Hall,  both  of  Portland,  on  the 
briefs),  for  appellant 

John  W.  Reynolds,  of  Portland  (Flegel, 
Reynolds  &  Flegel,  of  Portland,  on  the  briefs), 
for  respondent 

BENNETT,  J.  (after  stating  the  facts  as 
above).  The  testimony  of  Cooper  and  Brown 
on  the  one  side,  and  the  plaintiff  on  the 
other,  is  in  irreconcilable  conflict  as  to  what 
were  the  conditions  of  the  escrow.  Cooper 
testified  that  the  deeds  were  duly  executed 
and  acknowledged  in  his  office  and  before 
him  as  a  notary  public,  and  were  left  there 
with  the  understanding  that  they  were  to  be 
exchanged  for  the  apartment  house,  or,  if 
that  could  not  be  obtained,  then  for  certain 
land  in  Lincoln  county,  and  that  he  held 
them  there  until  the  apartment  house  deed 
was  brought  and  deposited,  and  then  de- 
livered them  to  either  the  plaintiff  or  to 
Brown,  who  were  both  at  that  time  together, 
and  who  took  them  out  of  the  office.  He  fur- 
ther testified: 

"Q.  In  allowing  this  deed  to  be  delivered  to 
Mr.  Brown,  were  you  contradicting  any  instruc- 
tions or  conditions  of  which  yon  were  aware? 
A.  Why,  no ;  of  course  not  or  I  would  not  have 
delivered  it.  And  another  thing,  too,  that  Mr. 
Rohrbncher  said,  that  I  was  to  examine  the 
property  known  as  the  'Kangus'  property — the 
title— I  never  heard  tell  of  such  a  thing.  The 
only  property  I  was  to  find  out  about  the  title 
to  was  this  in  Lincoln  county.  I  never  heard 
tell  of  any  examination  of  any  property  in 
Washington  for  me  to  examine  the  title  to.  I 
never  tried  to,  and  had  no  instructions  to  that 
effect" 


And  again  on  cross-examination: 

"Q.  When  the  deeds  were  signed  and  left  with 
you,  what  instructions,  if  any,  did  you  have 
regarding  the  deed?  A.  To  see  that  the  title  to 
the  west  half  of  section  16,  township  13  S.,  range 
8  W.,  was  in  the  name  of  Hans  Bergstrom, 
with  nothing  against  it  but  the  $800  and  some 
back  taxes.  They  had  a  list  of  that  already 
prepared. 

"Q.  There  was  nothing  said  to  you  whatever 
in  regard  to  holding  those  deeds  until  you  had 
received  a  deed  running  to  Rohrbacher  for  what 
is  known  as  the  Kangus  place?  A.  Never  heard 
at  all  of  that  at  that  time,  or  until  after  these 
deeds  were  delivered." 

And  again: 

"Q.  Isn't  it  a  fact  Brown  and  Rohrbacher 
came  into  your  office  that  day,  and  Mr.  Brown 
explained  to  you  the  whole  transaction,  that 
they  expected  Rohrbacher's  houses  would  go  to 
the  party  that  held  that  wild  land,  and  the  one 
that  Rohrbacher's  property  was  to  go  to  was 
the  party  probably  who  owned  the  apartment 
house,  and  the  wild  land,  and  Kangus  was  to 
get  the  apartment  house  for  his  farm,  which  was 
to  be  deeded  to  Rohrbacher?  A.  I  never  heanl 
of  the  Kangus  name  until  after  that  The 
understanding  was  with  Mr.  Rohrbacher,  Mr. 
Brown,  and  myself  that  Mr.  Rohrbacher  was 
to  get  the  apartment  house;  but  he  might  fail 
to  get  the  apartment  house,  and  for  fear  that 
he  would  he  would  take  the  land  in  Lincoln 
county,  and  he  wanted  to  see  that  the  title  was 
all  right  to  the  land  in  Lincoln  county." 

Brown  testified  in  relation  to  the  matter, 
as  follows: 

"A.  Well,  we  were  to  put  in  those  houses, 
this  house  that  Mr.  Rohrbacher  was  interested 
in  with  me,  and  then  a  piece  of  property  that 
he  had  over  on  Carruthers  street  and  I  was 
to  make  the  exchange  whereby  I  would  get  some 
raw  land,  and  then  after  that  I  told  him  I  could 
trade  for  the  apartment  house  with  Mr.  Hat- 
field. And  so  I  told  him  we  wanted  to  investi- 
gate these  transactions  one  by  one,  because 
there  might  any  one  of  them  fall  down,  and 
so  the  deal  was  made  on  the  land.  He  further 
agreed  to  take  the  land  if  it  had  not  went  any 
further. 

"Q.  You  refer  to  the  Lincoln  county  property 
and  the  first  Washington  property  in  the  trans- 
action? A.  Yes,  sir. 

"Q.  Go  ahead.  A.  But  then  I  got  the  apart- 
ment house  for  him,  so  the  deal  was  consum- 
mated as  far  as  we  were  concerned. 

"Q.  (by  the  Court).  Begin  at  the  beginning 
and  detail  that  transaction.  A.  On  the  land? 

"Q.  (by  the  Court).  On  the  whole  business; 
what  was  the  first  transaction  that  entered  into 
this?  A.  Well,  I  traded  one  of  the  houses  off 
for  some  land  in  Lincoln  county. 

"Q.  (by  the  Court).  No,  I  mean  before  you 
got  hold  of  this  property  out  here  at  all.  A.  Mr. 
Rohrbacher  and  I? 

"Q.  (by  the  Court).  Yes ;  your  first  business 
deal.  A.  Well,  I  had  60  acres  of  land  over 
here  near  Sifton  with  a  $2,200  mortgage  on  it. 
There  was  about  $2,200  incumbrance.  I  think 
the  mortgage  was  $2,000,  and  I  offered  to  sell 
Rohrbacher  a  half  interest  in  that  land  for 
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$500,  and  he  went  over  and  looked  at  it,  abd 
came  back  and  then  he  said  that  if  I  would  take 
the  $500  and  pay  off  on  the  incumbrance  be 
would  be  satisfied  if  be  got  $100  out  of  the 
deal,  and  he  would  hold  it  as  security.  And  I 
give  him  the  deed  to  that;  and  also  signed 
a  note  to  the  bank  with  him  for  the  $600. 

"Q.  (by  the  Court).  What  was  the  next  step? 
A.  Well,  then  I  traded  that  off  for  this  Irving- 
ton  Heights  property  and  had  it  in  his  name. 

"Q.  (by  the  Court).  What  was  the  equity 
worth  in  the  Washington  property?  A.  Well, 
it  had  sold  for  about  $6,000;  60  acres,  worth 
about  $5,000,  I  guess. 

"Q.'  (by  the  Court).  You  mean  the  equity? 
A.  The  equity  was  probably  $2,500  or  $3,000. 

"Q.  (by  the  Court).  And  then  you  got  this 
property,  the  Irvington  Heights,  for  that?  A. 
Yes,  sir. 

"Q.  (by  the  Court).  How  long  did  you  hold 
that?    A.  A  little  over  a  month. 

"Q.  (by  the  Court).  What  was  the  next  step? 
A.  Well,  then  I  had  a  chance  to  get  this  land 
'that  I  traded  for  the  apartment  house. 

"Q.  (by  the  Court).  Now,  just  detail  the  cir- 
cumstances. That  was  in  Mr.  Robrbacher's 
name,  and  you  say  he  had  a  claim  of  $500 
against  it?  A.  Well,  he  had  $500  in  the  prop- 
erty. 

(by  the  Court).  What  was  it  worth?  A. 
The  Irvington  Heights? 

"Q.  Yes.  A.  Well,  I  don't  know  what  it  is 
worth.  There  was  $2,500  or  $2,300  incumbrance 
against  it.  I  guess  probably  it  was  worth  about 
$5,000. 

"Q.  (by  the  Court).  In  addition  to  the  incum- 
brance? A.  No. 

"Q.  (by  the  Court).  You  figured  that  you 
would  have  an  equity,  then,  of  how  much  over 
Mr.  Rohrbacher's  $500?  A.  Well,  I  would  have 
a  couple  of  thousand  dollars. 

"Q.  (by  the  Court).  Then  what  did  you  do? 
A.  Well,  after  that,  after  we  made  that  trans- 
fer, then  I  bad  a  chance  to  turn  this  property 
in  for  some  land,  and  I  told  him— 

"Q.  Where?  A.  Well,  some  of  it  was  over 
at  Washougal,  and  the  other  was  down  in  Lin- 
coln county.  And  so  he  agreed  to  make  that 
transfer,  but  I  mentioned  at  that  time  that  I 
could  trade  this  land  for  an  apartment  house. 

"Q.  (by  the  Court).  The  land  you  were  to 
get;  the  Irvington  Heights  property?  A.  Yes, 
sir. 

"Q.  (by  the  Court).  Well,  what  next?  A. 
Well,  I  made  the  deal  for  the  apartment  house. 

"Q.  (by  the  Court).  Did  you  go  out  and  see 
that?  A.  Yes,  sir;  we  went  out  and  looked 
at  it,  inspected  it,  looked  at  the  income,  how 
much  it  brought  in,  looked  at  it  thoroughly, 
looked  into  it  thoroughly.  Mr.  Lingren  took 
him  out  there. 

"Q.  (by  the  Court).  And  then  what  hap- 
pened? A.  Well,  then,  that  is  as  far  as  I  went 
with  it,  because  then  it  was  Mr.  Lingren  and 
Mr.  Rohrbacher.  They  were  on  another  deal. 

"Q.  (by  the  Court).  Did  you  get  the  apart- 
ment house?  A.  Yes,  sir. 

"Q.  (by  the  Court).  You  made  the  deal?  A. 
Yea,  air. 

"Q.  (by  the  Court).  In  whose  name  was  it 
taken?  A.  Mr.  Rohrbachers.  *  *  * 

"Q.  Was  anything  said  to  your  memory  to 
Mr.  Cooper  in  putting  those  deeds  up,  with  ref- 
erence to  the  Kangus  place  being  the  objective 


of  this  transaction?  A  There  was  nothing  said 
about  it  being  the  objective.  Mr.  Lingren  told 
him,  if  he  made  the  trade  and  got  the  apart- 
ment house,  he  said  he  thought  he  could  get  him 
the  Kangus  farm.  I  had  nothing  to  do  with 
the  Kangus  farm." 

In  these  matters  they  were  corroborated  to 
some  extent  by  Lingren.  On  the  other  hand, 
plaintiff  testified  that  the  deeds  were  blank, 
except  as  to  signature,  when  he  left  them 
with  Cooper,  and  neither  the  description,  the 
consideration,  nor  the  name  of  the  grantee 
was  filled  in,  and  that  they  were  not  ac- 
knowledged, and  that  the  condition  of  the 
escrow  was  that  "he  should  bold  the  deed — 
and  not  transfer  them  or  give  them  to  any- 
body— until  they  got  a  deed  for  me  to  the 
Kangus  place." 

Mrs.  Wilson,  a  witness  called  for  plain- 
tiff, testified: 

"A.  I  heard  Mr.  Brown  say  to  Mr.  Rohrbacher 
he  had  come  out  to  tell  him  of  what  he  called 
a  three-cornered  deal;  he  had  a  trade  for  Mr. 
Rohrbacher's  house  in  Portland  for  a  piece  of 
land— raw  land,  they  called  it 

"Q.  (by  the  Court).  Do  you  know  where? 
A.  I  could  not  say  where,  but  this  wild  land, 
my  understanding  was  to  go  for  an  apartment 
house,  and  the  apartment  house  was  to  be  trad- 
ed or  was  traded— the  deal  was  supposed  to  have 
been  made,  for  the  Kangus  place  at  Hawkin- 
son.  Furthermore,  I  did  not  hear  much,  be- 
cause I  did  not  stop  to  listen. 

"Q.  Was  there  any  conversation  down  there 
looking  toward,  or  with  the  purport  of,  Mr. 
Rohrbacher  becoming  the  owner  of  either  the 
wild  land  or  the  apartment  house?  A.  Oh,  I 
heard  Mr.  Rohrbacher  simply  say  that  he  did 
not  want  the  wild  land  or  the  apartment  house, 
and  I  heard  Mr.  Brown  say  to  him  that  he 
could  get  the  Kangus  place  for  his  property." 

And  Mr.  Wilson  testified  substantially  to 
the  same  facts. 

11, 2]  In  this  state  of  the  evidence  it  isimr 
possible  to  say  with  absolute  certainty  what 
was  the  real  transaction  between  the  par- 
ties. It  Is  practically  admitted  by  all  par- 
ties that  Mr.  Strain,  the  defendant,  was  an 
innocent  purchaser  in  good  faith,  and  Sup- 
posed he  was  getting  a  good  title,  and  that 
he  transferred  his  valuable  farm  to  third 
parties  in  consideration  of  the  deal.  The 
court  below  heard  the  witnesses  orally,  and 
had  a  chance  to  observe  their  manner  and 
appearance,  and  a  much  better  opportunity 
to  judge  of  their  truthfulness,  respectively, 
than  we  can  possibly  have.  Under  these  cir- 
cumstances, its  findings  and  decisions  have 
very  strong  advisory  weight,  and  where  the 
testimony  is  so  uncertain  and  conflicting,  and 
depends  so  entirely  upon  the  credibility  of 
the  different  witnesses,  we  do  not  feel  justi- 
fied In  disturbing  these  findings. 

The  decree  of  the  court  below  is  affirmed. 


McBRIDE,  C.  J. 
ETT,  JJ.,  concur. 


and  BEAN  and  BURN- 
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HOCKETT  t.  STATE.    (No.  460.) 

(Supreme  Court  of  Arizona.   Jan.  24,  1920.) 

Criminal  law  «=»1134(1)— Record  searched 
fob  fundamental  error. 
Where  the  Supreme  Court  baa  nothing  be- 
fore it  but  the  record  to  consider,  it  will  exam- 
ine the  same  for  fundamental  error. 

Appeal  from  Superior  Court,  Cochise  Coun- 
ty; A.  C.  Lock  wood,  Judge. 

Bart  E.  Hockett  was  convicted  of  violating 
the  state  liquor  laws  In  transporting  liquor 
within  the  State,  and  he  appeals.  Affirmed. 

Harry  O.  Miller,  of  El  Paso,  Tex.,  S.  W. 
White,  of  Douglas,  and  A.  A.  Worsley,  of 
Tucson,  for  appellant 

Wiley  E.  Jones,  Arty.  Gen.,  I*  B.  Whitney, 
Asst  Atty.  Gen.,  and  R.  N.  French,  Co.  Atty., 
of  Tombstone,  for  the  State. 

PER  CURIAM.  From  a  conviction  of  vio- 
lating the  state  liquor  laws  In  transporting 
liquor  within  the  state  the  appellant  prose- 
cutes this  appeal.  The  conviction  was  bad  In 
February,  1019.  The  record  was  filed  in  this 
court  in  April,  1919.  At  the  call  of  the  Janu- 
ary, 1020,  calendar  the  case  stood  upon  the 
record,  and  It  was  ordered  submitted  thereon. 

We  have  examined  the  record  for  funda- 
mental error,  and,  finding  none,  the  judg- 
ment will  be  affirmed;  and  it  Is  so  ordered. 

CUNNINGHAM,  C.  J.,  and  ROSS  and  BAK- 
ER, JJ.,  concur. 


LTMON  et  al.  v.  STATE.   (No.  473.) 

(Supreme  Court  of  Arizona.    Jan.  24,  1020.) 

Criminal  law  ®=1134(1)— Record  examined 
fob  fundamental  error. 
Where  one  convicted  of  crime  has  done 
nothing  but  file  the  record  on  appeal,  the  Su- 
preme Court  will  examine  the  record  for  funda- 
mental error. 

Appeal  from  Superior  Court,  Maricopa 
County ;  R.  C.  Stanford,  Judge. 

Geronimo  Limon  and  Enrico  Molino  were 
convicted  of  crime,  and  they  appeal.  Af- 
firmed. 


L.  J.  Cox,  of  Phoenix,  for  appellants. 

Wiley  E.  Jones,  Atty.  Gen.,  L.  B.  Whitney, 
Asst.  Atty.  Gen.,  and  L.  M.  Laney,  Co.  Atty., 
of  Phcenix,  for  the  State. 

PER  CURIAM.  The  appellants  In  this 
case  have  done  nothing  but  file  the  record. 
We  have  examined  the  record  for  fundamen- 
tal error,  and,  finding  none,  the  judgment  of 
conviction  will  be  affirmed;  and  it  Is  so  or- 
dered. 

CUNNINGHAM,  C.  J,  and  ROSS  and 
BAKER,  JJ.,  concur. 


EARLY  v.  STATE.    (No.  478.) 
(Supreme  Court  of  Arizona.    Jan.  24,  1920.> 
Criminal  law  «J=»1184(1)— Record  searched 

FOB  ERROR  OR  APPEAL  FBOM  CONVICTION  RE- 
TAILING Un  IMPRISONMENT. 

Where  one  convicted  of  murder  and  sen- 
tenced to  life  imprisonment  filed  the  record  of 
the  case  in  the  Supreme  Court  and  did  nothing 
further,  the  Supreme  Court  nevertheless  went 
into  the  evidence  and  examined  the  instruc- 
tions and  rulings  of  the  court  for  error. 

Appeal  from  Superior  Court,  Gila  County; 
G.  W.  Shute,  Judge. 

Henry  Early  was  convicted  of  murder,  and 
he  appeals.  Affirmed. 

Frank  McCann,  of  Globe,  for  appellant 
Wiley  E.  Jones,  Atty.  Gen.,  L.  B.  Whitney, 

Asst  Atty.  Gen.,  and  John  W.  Murphy,  Co. 

Atty.,  and  F.  A.  Shaffer,  both  of  Globe,  for 

the  State. 

PER  CURIAM.  The  record  In  the  above 
case  was  filed  In  this  court  October  11,  1910, 
and  nothing  further  has  been  done  by  appel- 
lant As  the  conviction  was  for  murder  with 
life  sentence,  we  have  gone  into  the  evidence 
and  examined  the  Instructions  and  rulings  of 
the  court  for  error,  and,  finding  none,  funda- 
mental or  otherwise,  the  Judgment  will  be 
affirmed ;  and.  It  Is  so  ordered. 

CUNNINGHAM,  O.  J.,  and  ROSS  and  BAK- 
ER, J  J.,  concur. 
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In  re  HAMILTON'S  ESTATE.   (L.  A.  6102.) 

(Supreme  Court  of  California.   Dec.  29,  1019. 
Rehearing  Denied  Jan.  26,  1920.) 

1.  "Wilis  «=>858(2)— Specific  bequests  fob 
charitable  uses  prevail  over  residua  by 
legacies  on  abatement  of  gifts  exceed- 
ing statutory  limitation. 

Where  testator  bequeaths  more  than  one- 
third  of  his  estate  to  charitable  uses  so  that 
it  is  necessary  to  reduce  the  aggregate  of  such 
bequests  to  a  third  of  the  estate,  as  directed  by 
Civ.  Code,  |  1318,  a  residuary  legacy  for  a 
charitable  nse  must  give  way  to  specific  be- 
quests of  the  same  character. 

2.  Charities  <8=>32— Evidence  competent  to 
show  purpose  of  gift  for  masses. 

On  the  issue  as  to  whether  bequests  to  pas- 
tors of  the  Roman  Catholic  Church  for  masses 
are  charitable  bequests,  testimony  as  to  the  char- 
acter and  objects  of  the  ceremonial  according  to 
the  doctrine  of  the  church,  and  as  to  the  rule 
of  the  church  as  to  money  paid  for  masses,  is 
competent. 

3.  Charities  «=>16— Bequest  fob  masses 
creating  trust. 

A  bequest  of  money  direct  to  the  pastor  of  a 
certain  Roman  Catholic  icburch  for  masses  for 
the  repose  of  the  soul  of  a  certain  person  does 
not  create  a  trust,  as  under  the  rule  of  the 
church  the  money  goes  direct  to  the  pastor,  but 
where  a  bequest  is  left  to  an  archbishop,  with 
a  request  that  masses  be  said  in  particular 
churches  within  bis  jurisdiction,  the  obligation 
of  the  archbishop,  assuming  that  testator  in- 
tends one,  is  one  as  to  the  disposition  and  use  of 
the  money,  and  there  is  a  precatory  trust 

4.  Wills  «=»675— Precatory  words  ab  cre- 
ating trust. 

Words  of  favor  or  petition  in  a  will  will  not 
be  raised  into  words  of  positive  directions,  so 
as  to  create  a  precatory  trust,  unless  it  is  clear 
that  they  were  so  used  by  the  testator. 

6.  Wills  S=»675— Test  of  precatory  trust. 

In  determining  whether  or  not  a  bequest 
created  a  precatory  trust,  the  question  is  wheth- 
er the  legatee  is  the  beneficiary  or  merely  a 
trustee  for  others  of  the  gift  bestowed  upon 
him,  whether  the  wish  or  desire  or  recommenda- 
tion that  is  expressed  by  the  testator  is  meant 
to  govern  the  conduct  of  the  party  to  whom  it 
is  addressed,  or  whether  it  is  merely  an  indica- 
tion of  that  which  he  thinks  would  be  a  reason- 
able exercise  of  the  discretion  of  that  party, 
leaving  it,  however,  to  the  party  to  exercise  his 
own  discretion. 

6.  Charities  «=>16— Bequest  fob  masses 
creating  trust. 

A  will,  giving  the  residue  of  testator's  es- 
tate to  "W.,  Archbishop  of  Dublin,  Ireland,  and 
I  request  that  masses  be  offered  for  the  repose 
of  my  soul,"  in  certain  named  churches  in 
Dublin,  held  to  create  a  precatory  trust. 

7.  Wills   «=»672(1)— Obligation  creating 

TRUST. 

To  create  a  trust  it  need  not  appear  that 
testator  intended  that  the  obligation  imposed 
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should  be  one  enforceable  by  the  courts,  and,  in 
the  absence  of  anything  indicating  an  intention 
that  it  should  be  so  enforced,  it  is  sufficient  if 
it  appear  that  testator  did  intend  to  place  upon 
the  legatee  an  obligation  as  to  whose  perform- 
ance the  latter  has  no  discretion,  and  which  ha 
cannot  fail  to  perform  in  good  conscience  and  in 
good  faith  toward  the  testator;  but  no  trust  is 
created  where  it  affirmatively  appears  that, 
while  the  testator  did  intend  an  obligation,  he 
did  not  intend  that  it  should  be  enforceable  by 
the  courts. 


8.  Wills  <8=»13(2)— Trust  fob  masses  fob 
"charitable  use." 

A  bequest  in  trust  for  masses  to  be  said 
in  a  Catholic  church  for  the  repose  of  the  soul 
of  a  specific  person  is  a  trust  for  "charitable 
uses,"  within  the  meaning  of  Civ.  Code,  $  1313. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Charita- 
ble Use.]  v 

9.  Wills  «=>13(2)— Bequests  to  priest  fob 
masses  in  own  church  not  limited  by 

Code. 

Civ.  Code,  |  1313,  provides  no  limitation 
upon  gifts  for  charitable  purposes  but  places 
such  limitation  only  upon  gifts  to  charitable 
corporations  or  societies,  or  in  trust  for  char- 
itable uses,  and  hence  places  no  limitation  upon 
bequests  to  particular  Catholic  priests  for  mass- 
es in  their  own  churches. 

Department  1. 

Appeal  from  Superior  Court,  Los  Angeles 
County  *,  Louis  W.  Myers,  Judge, 

In  the  Matter  of  the  Estate  of  Patrick  J. 
Hamilton,  deceased.  From  a  decree  of  par- 
tial distribution,  an  heir  at  law  appeals.  Re- 
versed for  further  proceedings. 

Jeremiah  V.  Coffey,  Edward  I.  Coffey,  and 
Edward  M  Leonard,  all  of  San  Francisco, 
for  appellant. 

WUlard  P.  Smith,  of  San  Francisco  (Wal- 
ton 0.  Webb,  of  San  Francisco,  of  counsel), 
for  respondent. 

OLNET,  J.  ■  This  is  an  appeal  from  a  de- 
cree of  partial  distribution.  The  decedent, 
Patrick  J.  Hamilton,  died  testate,  leaving 
an  estate  here  and  in  Montana  of  the  net 
distributable  value  of  $121,000  or  somewhat 
less,  depending  on  whether  or  not  the  figures 
appearing  in  the  record  are  the  net  value  of 
the  estate  available  for  distribution,  a  fact 
which  does  not  appear  with  certainty.  By 
his  will  he  made  bequests  plainly  not  of  a 
charitable  character  in  the  amount  of  $25,- 
460;  bequests  plainly  of  a  charitable  char- 
acter in  the  amount  of  $26,500;  bequests  to 
certain  bishops  of  the  Roman  Catholic 
Church  for  masses  to  be  said  in  certain 
churches  within  their  jurisdictions  in  the 
amount  of  $8,500,  and  bequests  to  the  pastors 
of  certain  Roman  Catholic  churches  for  mass- 
es to  be  said  in  their  churches  in  the  sum  of 
$300.   The  masses  to  be  said  were  in  every 
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i  specified  to  be  for  the  repose  of  the  soul 
of  tbe  testator,  or  those  of  certain  named 
persons,  who,  with  one  exception,  were  rela- 
tives of  the  testator,  or  for  the  souls  of  the 
testator  and  relatives.  The  residue  of  his 
estate  be  disposed  of  by  the  following  clause: 

"Eighth:  I  give  and  bequeath  all  the  rest, 
residue  and  remainder  of  my  estate  to  the  Right 
Reverend  William  J.  Walsh,  Archbishop  of 
Dublin,  Ireland,  and  I  request  that  masses  be 
offered  for  the  repose  of  my  soul,  and  the  souls 
of  my  parents,  brothers,  sisters,  grandparents, 
uncles,  aunts,  cousins  and  all  relatives,  in  the 
following  named  churches  to  wit:  In  the  Ca- 
thedral on  Marlborough  street,  St  Catherine's 
Church  on  Mcath  street,  St.  Nicholas'  Church 
on  Francis  street,  St  Dominick's  Church  on 
Dominica  street  and  the  churches  of  Adam  and 
Eve  and  Sts.  Michael  and  John,  all  in  Dublin, 
Ireland." 

The  amount  of  the  residue  so  disposed  of, 
assuming  $121,000  as  the  distributable  value 
of  tbe  estate,  is  $60,250. 

Tbe  archbishop  of  Dublin,  not  in  his  offi- 
cial capacity  but  as  an  Individual,  petitioned 
for  partial  distribution  to  him  under  tbe 
residuary  clause,  and  this  petition  was  op- 
posed by  one  of  the  decedent's  heirs  at  law 
on  the  ground  that  the  bequest  was  one  in 
trust  for  the  saying  of  masses,  and  that  such 
a  trust  was  for  what  is  known  in  legal  par- 
lance as  a  charitable  use,  although  better  de- 
scribed by  the  more  general  term  eleemosy- 
nary, and  came  within  tbe  provisions  of  sec- 
tion 1313  of  the  Civil  Code,  limiting  gifts  of 
that  character  by  will  to  one-third  of  the 
testator's  estate.  The  lower  court  took  the 
view  that  tbe  residuary  bequest  was  one  to 
William  J.  Walsh  individually  without  any 
trust,  and  made  its  decree,  distributing  $5,000 
to  him  accordingly.  From  this  decree  the 
opposing  heir  at  law  appeals. 

[1]  It  is  Immediately  apparent  from  the 
foregoing  that  two  questions  present  them- 
selves: First,  was  the  residuary  bequest  one 
to  William  J.  Walsh  for  him  to  do  with  as  he 
pleased,  or  was  it  only  to  him  either  official- 
ly or  individually — it  makes  no  difference 
which — upon  a  trust  that  it  was  to  be  used 
for  the  saying  of  masses ;  and,  second,  if  the 
bequest  were  upon  such  a  trust,  is  a  trust 
of  that  character  a  charitable  trust  within 
the  meaning  of  the  Code  section?  If  it  be 
held  that  there  is  a  trust,  and  that  It  is  of 
a  charitable  character,  then  a  third  question 
presents  itself,  namely,  as  to  the  character 
of  the  other  and  specific  bequests  for  masses. 
The  reason  for  this  is  that  the  Code  section 
does  not  make  wholly  void  gifts  to  charitable 
organizations  or  upon  charitable  trusts  when 
their  aggregate  exceeds  one-third  of  the  tes- 
tator's estate,  but  merely  requires  that  upon 
distribution  their  aggregate  be  reduced  to 
the  legal  limit.  In  making  such  reduction 
the  residuary  legacy,  if  it  be  of  the  partially 
prescribed  character,  must  give  way  to  the 


specific  bequests  which  are  of  the  same  char- 
acter (Estate  of  Sloane,  171  CaL  2*8,  152 
Pac.  540),  so  that  there  is  permitted  for  dis- 
tribution under  tbe  residuary  legacy  only 
the  amount  by  which  one-third  of  the  testa- 
tor's distributable  estate  exceeds  the  amount 
of  specific  bequests  to  charitable  organiza- 
tions or  upon  charitable  trusts.  The  ascer- 
tainment of  this  amount,  of  course,  requires 
a  determination  of  what  specific  bequests  are 
of  this  character  and  must  therefore  be 
taken  into  account.  This  means  in  the  pres- 
ent case,  if  the  residuary  legacy  is  found  to 
be  upon  a  charitable  trust,  a  determination 
of  the  character  of  the  specific,  bequests  for 
masses  as  well. 

[2]  The  court  In  this  case  has  the  advan- 
tage of  the  testimony  of  the  chancellor  of 
the  Roman  Catholic  diocese  of  Monterey  and 
Los  Angeles,  given  on  behalf  of  the  heir  at 
law,  as  to  the  character  and  objects  of  the 
ceremonial  of  the  mass  according  to  the 
doctrine  of  the  church,  and  also  as  to  the 
rule  of  the  church  as  to  money  paid  for 
masses.  This  testimony  was  received  In  the 
lower  court  and  subsequently  stricken  out  as 
not  material,  but  we  conceive  it  to  be  quite 
material.  It  is  not  controverted.  From  It 
two  things  appear  which  are  of  importance 
and  which  it  is  well  to  state  at  this  point. 
First,  it  appears  that  a  mass  for  the  repose 
of  the  soul  of  one  deceased  differs  bujt  little 
from  other  masses,  and  in  particular  differs 
not  at  all  In  Its  primary  character  and  ob- 
jects or  the  primary  results  which  in  the 
contemplation  of  the  church  flow  from  it 
Every  mass  in  the  view  of  the  church  is  a 
sacrifice  to  God,  the  making  again  of  the 
Supreme  Sacrifice  upon  the  Cross  and  for 
tbe  same  purpose,  a  sacrifice  for  all  of  man- 
kind who  will  accept  it  in  atonement  for 
their  sins.  As  put  by  the  witness,  it  gives 
honor  and  glory  to  God;  it  thanks  him  for 
all  the  benefits  he  bestows  upon  the  world; 
it  makes  petition  to  him  for  those  blessings 
and  graces  which  men  are  In  need  of,  and  it 
makes  atonement  for  his  offended  Justice. 
When  a  moss  is  said  for  the  soul  of  a  de- 
parted Individual  It  has  also  special  fruit  for 
his  soul.  Just  the  nature  of  this  special 
fruit  does  not  appear  in  the  testimony,  but 
from  our  general  knowledge  of  the  doctrine 
of  the  church  we  should  judge  that  among 
other  possible  things  It  lies  In  the  direct 
efficacy  of  petition  to  God,  a  belief  of  the 
church,  and  when  the  deceased  is  himself 
responsible  for  the  mass  being  said,  as  when 
he  has  left  a  bequest  for  that  purpose,  in  the 
merit  or  grace  which  inheres  in  the  doing  of 
a  good  deed.  Just  what  the  special  fruit  is, 
is,  however,  not  Important  here.  It  Is  plain 
that  every  mass,  whether  It  be  a  special  mass 
for  the  soul  of  a  departed  one  or  not,  is 
an  act  of  worship  which,  according  to  the 
doctrine  of  the  church,  spiritually  benefits 
all  who  participate  in  it  and  all  who  are 
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willing  to  accept  the  sacrifice  and  atonement 
offered  by  it;  that  is,  the  faithful  of  the 
church.  From  its  very  nature  it  must  be 
a  most  sacred  and  important  act  of  worship 
In  the  ceremonial  of  the  church,  representing 
in  fact  the  very  essence  of  its  faith,  since  in 
the  eyes  of  the  church  it  is  the  present  repeti- 
tion of  the  Crucifixion,  which  is  the  founda- 
tion of  the  church. 

The  second  matter  of  importance  appear- 
ing in  the  testimony  of  the  chancellor  is  that 
the  money  paid  or  left  for  masses  goes,  not 
to  the  church,  but  to  the  particular  priest 
individually  in  whose  church  and  byfwhom 
the  masses  are  said.  We  understand  that  gen- 
erally the  priest  receiving  this  or  any  other 
money  considers  himself  morally  obligated 
to  apply  any  excess  after  supplying  his 
own  very  limited  personal  needs  to  some 
worthy  and  unselfish  purpose,  such  as  the 
relief  of  the  poor  of  the  parish.  But  the 
money,  nevertheless,  is  bis,  and  be  can  do 
with  it  as  he  wishes.  If  be  falls  to  apply  it 
to  worthy  purposes,  he  is  guilty  of  a  moral 
delinquency,  but  otherwise  has  not  broken  a 
rule  of  the  church. 

Passing  now  to  a  consideration  of  the 
questions  in  the  case,  it  is  contended  strong- 
ly by  the  residuary  legatee  that  the  words 
of  the  residuary  clause,  "and  I  request  that 
masses  be  offered  for  the  repose  of  my  soul," 
etc.,  immediately  following  the  words  of 
gift,  were  not  intended  by  the  testator  to 
Impose  an  obligation  upon  the  legatee,  but 
were  addressed  merely  to  the  latter's  judg- 
ment or  discretion,  so  that,  if  he  truly 
thought  it  best,  be  could  use  the  money  for 
any  purpose  he  desired,  and  not  have  masses 
offered  as  requested,  and  yet  not  violate  the 
obligation  upon  which  be  received  the  gift. 
The  contention  of  the  heir  at  law  is  that  the 
testator  Intended  that  the  money  should  go 
for  masses  and  for  no  other  purpose,  and  that 
because  of  this  a  precatory  trust  is  created. 

If  the  intention  of  the  testator  be  as  con- 
tended for  by  the  heir  at  law,  it  does  not 
necessarily  follow  that  a  precatory  trust  is 
created.  A  bequest  may  be  made,  and  in  such 
language  as  to  admit  of  no  doubt  that  the 
testator  intended  to  impose  an  obligation 
upon  the  legatee,  and  yet  no  trust  exist  For 
example,  a  testator  might  make  a  special  be- 
quest to  his  oldest  son  and  specify  that  it 
was  given  upon  the  injunction  that  every 
year  on  the  date  of  bis  father's  death  the  son 
should  call  his  brothers  and  sisters  together 
and  offer  up  a  prayer  in  memory  of  the  fa- 
ther. The  words  of  obligation  are  precise,  and 
admit  of  no  question,  and  the  obligation  upon 
the  son  is  there,  and  yet  there  is  no  trust. 
The  reason  is  that  the  obligation  Imposed 
does  not  run  to  the  disposition  of  the  money 
or  property  bequeathed.  The  money  or  prop- 
erty is  neither  given  nor  received  upon  any 
obligation  as  to  what  shall  be  done  with  it. 
It  is  Intended  to  be  the  son's  and  for  his  per- 


sonal benefit  The  essential  element  of  a 
trust  that  the  subject-matter  of  the  trust — 
the  money  or  the  property— be  held  by  the 
trustee  for  some  one  else,  or  to  be  used  for 
the  accomplishment  of  some  object  or  ob- 
jects other  than  the  personal  benefit  of  the 
trustee  is  absent 

[3]  Another  illustration  of  the  same  thing 
is,  we  believe,  the  case  of  the  bequests  by  the 
will  under  consideration  here  direct  to  the 
pastors  of  three  certain  churches  of  a  hun- 
dred dollars  each  for  masses  for  the  repose 
of  the  soul  of  one  John  P.  Gallagher.  By 
the  rules  of  the  church,  as  we  have  said, 
these  bequests  belong  not  to  the  church  but 
to  the  pastors,  personally.  As  to  them,  the 
essential  point  is  that  while  they  will  re- 
ceive the  money  upon  the -obligation  to  offer 
masses  as  required,  such  obligation  does  not 
go  to  the  use  or  disposition  of  the  money. 
Its  use  or  disposition  by  the  priest  is  not 
necessary  In  order  that  he  offer  the  masses 
required.  He  receives  the  money,  not  to  be 
by  him  expended  or  used  for  masses,  fort  that 
is  not  necessary,  but  either  as  a  gratuity, 
the  view  of  the  church,  or  as  compensation ; 
it  makes  no  difference  which.  In  either  case 
be  receives' it  for  himself,  so  that  there  is  no 
trust  Sherman  v.  Baker,  20  R.  I.  448,  40 
Atl.  11,  40  L.  R.  A.  717;  Harrison  v.  Brophy, 
59  Kan.  7,  51  Pac.  883,  40  L.  R.  A  721 ;  Mor- 
an  v.  Moran,  104  Iowa,  216,  78  N.  W.  617, 
39  L.  R.  A.  204,  65  Am.  St  Rep.  443. 

The  question  immediately  arise!!,  is  the 
residuary  legacy  of  this  same  sort?  If  it  is, 
there  is  no  precatory  trust  no  matter  what 
view  may  be  taken  as  to  the  obligatory  char- 
acter of  the  testator's  request  for  masses 
which  accompanies  the  gift  We  think  It 
plain  from  the  evidence,  however,  that  the 
residuary  legacy  is  not  of  this  character, 
assuming  that  the  request  for  masses  is 
obligatory.  The  masses  requested  are  mass- 
es to  be  offered  in  particular  churches.  The 
residuary  legatee  is  not  the  pastor. of  those 
churches,  and  the  inference  is  clear  that  the 
testator  contemplated  that  the  masses  to  be 
offered  would  be  offered  by  the  pastors  of 
those  churches  in  accordance  with  the  usual 
custom  of  the  church,  and  not  by  the  arch- 
bishop himself.  By  the  rules  of  tbe  church 
these  pastors  are  entitled  to  the  stipend  for 
the  offering  of  the  masses,  and  the  testator 
must,  therefore,  have  contemplated  and  in- 
tended that  the  archbishop  would  use  the 
legacy,  not  for  his  own  benefit  or  as  he  saw 
fit,  but  for  paying  the  stipends  of  the  pastors 
in  whose  churches  and  by  whom  the  masses 
were  to  be  offered.  Tbe  obligation  of  the 
archbishop,  therefore,  assuming  that  tbe  tes- 
tator intended  one,  was  one  as  to  the  dis- 
position and  use  of  the  money  given  him. 
This  Is  no  more  than  saying  that  it  was  given 
upon  a  trust,  and  the  essential  element  which 
is  lacking  in  a  direct  gift  to  the  pastor 
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who  is  to  say  the  masses,  namely,  that  the 
obligation  go  to  the  use  or  disposition  of  the 
subject-matter  of  the  gift,  is  here  present 

[4]  Taking  up  now  the  question  of  the  ob- 
ligatory character  of  the  request  for  masses, 
it  is,  of  course,  one  solely  as  to  the  testa- 
tor's intention.  The  word  used,  "request,"  Is 
accurately  one  of  petition  or  favor.  Tet 
very  frequently  what  is  a  real  command  or 
positive  direction,  is,  as  a  matter  of  polite  or 
deferential  expression,  cast  in  the  form  of  a 
request.  The  rule  is,  of  course,  well  estab- 
lished that  words  of  favor  or  petition  In  a 
will  will  not  be  raised  Into  words  of  positive 
direction  so  as  to  create  a  precatory  trust, 
unless  it  Is  clear  that  they  were  so  used  by 
the  testator.  There  are  numerous  decisions 
in  our  own  state  to  that  effect.  Is  the  testa- 
tor's intention  In  the  present  case  clear? 

[I]  It  is  well  at  the  outset  to  distinguish 
clearly  Just  what  the  intent  is  which  must 
exist  In  order  that  there  be  a  precatory 
trust  It  is  thus  stated  In  Estate  of  Marti, 
132  Cal.  666,  669,  61  Pac.  964: 

"The  question  for  determination  is  whether 
the  devisee  or  legatee  is  the  beneficiary,  or  mere- 
ly a  trustee  for  others,  of  the  gift  bestowed 
upon  him ;  whether  the  wish  or  desire  or  recom- 
mendation that  is  expressed  by  the  testator  is 
meant  to  govern  the  conduct  of  the  party  to 
whom  it  is  addressed,  or  whether  it  is  merely 
an  indication  of  that  which  he  thinks  would  be 
a  reasonable  exercise  of  the  discretion  of  that 
party,  leaving  it,  however,  to  the  party  to  exer- 
cise his  own  discretion." 

[t]  This  language  has  been  subsequently 
quoted,  or  Its  substance  repeated,  with  ap- 
proval, as  correctly  stating  the  test  to  be  ap- 
plied, In  Estate  of  Mitchell,  160  Cal.  618, 
621,  117  Pac.  774,  Estate  of  Purcell,  167  Cal. 
176, 179, 138  Pac.  704,  and  Estate  of  Browne, 
175  Cal.  361,  362,  165  Pac.  960.  That  it  does 
In  fact  correctly  state  the  test  admits  of  no 
doubt  Applying  it  here,  the  question  Is, 
Was  the  residuary  legacy  intended  by  the 
testator  as  one  to  "William  J.  Walsh,  Arch- 
bishop" as  himself  the  beneficiary,  with  a 
request  addressed  to  his  discretion  merely 
that  masses  be  said  for  the  soul  of  the  testa- 
tor and  his  relatives,  or  was  it  one  to  the 
legatee  named,  to  be  applied  by  him  to  the 
particular  purpose  of  having  the  masses  said 
without  intent  that  he  should  be  at  liberty 
In  his  own  discretion  not  to  so  apply  the 
gift  That  this  is  a  correct  statement  of  the 
question  immediately  Involved  we  do  not  be- 
lieve can  be  gainsaid.  So  stated,  the  answer 
to  the  question  seems  to  us  plain.  We  can- 
not believe  that  the  testator  contemplated 
that  William  J.  Walsh  should  personally 
benefit  by  the  gift,  or  that  the  gift  was  made 
for  that  purpose.  It  seems  to  us  plain  that 
the  gift  was  made  to  William  J.  Walsh,  who 
is  the  archbishop  of  Dublin,  solely  in  order 
that  he,  the  archbishop,  might  see  to  it  that 
masses  were  said  in  the  designated  churches 
under  his  Jurisdiction  as  requested. 


The  words  of  gift  and  the  words  of  request 
are  directly  and  immediately  coupled  togeth- 
er in  the  same  sentence,  so  that  it  is  ap- 
parent that  the  gift  and  the  requested  dis- 
position of  it  by  the  legatee  ran  together  in 
the  testator's  mind,  and  there  is  a  strong 
presumption  at  least  that  both  were  parts  of 
a  single  purpose  which  the  testator  was  seek- 
ing to  accomplish.  But  if  the  testator  in- 
tended both  to  benefit  the  legatee  personally 
and  also  to  have  a  number  of  masses  said 
in  the  discretion  of  the  legatee,  there  were 
two  purposes,  and  not  a  single  one.  The  case 
comes  exactly  within  the  further  language  of 
Estate  of  Marti,  where  it  is  said  (132  Cal. 
670,  61  Pac.  965): 

"If  the  testator  accompanies  his  bequest  with 
a  desire  on  his  part  that  it  shall  be  applied  in 
a  certain  way,  or  for  the  benefit  of  another  than 
the  legatee,  either  by  coupling  the  same  as  a 
directing  clause  In  the  sentence  by  which  the 
bequest  is  made,  or  by  specific  reference  thereto, 
there  is  a  clear  manifestation  that  it  was  bis  in- 
tention that  such  disposition  should  be  made  of 
the  property  given  to  the  legatee.  In  such  a 
cose  a  duty  or  obligation  towards  the  other  is 
imposed  upon  the  legatee  as  a  consideration  for 
the  gift  His  acceptance  of  the  property  is  upon 
the  condition  that  he  will  comply  with  the  direc- 
tion or  request  of  the  testator,  and  he  will  be 
held  as  a  trustee  for  that  purpose." 

According  to  the  rule  of  construction  so 
stated,  the  Immediate  coupling  together  in 
the  same  sentence  of  the  gift  and  an  unquali- 
fied request  for  its  disposition  In  a  certain 
manner,  as  was  done  In  the  will  before  us, 
alone  requires  the  conclusion  that  it  was 
the  Intention  of  the  testator  that  the  gift 
should  be  disposed  of  In  the  manner  request- 
ed, and  is  determinative  upon  the  point  of 
a  precatory  trust  Whether  strictly  such 
coupling  together  would  alone  positively  re- 
quire such  conclusion,  certainly  it  is  a  very 
cogent  and  compelling  circumstance,  and  in 
the  present  case  there  are  other  circumstanc- 
es strongly  corroborative.  So  far  as  appears 
there  was  no  relation  or  bond  of  any  charac- 
ter between  the  testator  and  the  legatee 
which  would  make  the  latter  a  natural  ob- 
ject of  the  testator's  bounty.  No  reason  ap- 
pears why  the  testator  should  have  desired 
to  benefit  the  legatee  personally.  On  the  oth- 
er hand,  if  the  real  and  final  object  of  the 
testator  were  to  provide  for  the  saying  of 
masses  in  certain  churches  in  Dublin,  no 
more  natural  selection  of  the  person  to  carry 
out  his  desire  could  be  made  than  that  of  the 
archbishop  of  Dublin,  under  whose  care  the 
Catholic  churches  of  that  city  are. 

It  has  been  repeatedly  said  that  the  con- 
struction placed  upon  one  Instrument  or 
upon  particular  words  as  used  in  one  in- 
strument, is  of  little  value  as  a  precedent 
for  the  construction  of  another.  Again  refer- 
ring to  Estate  of  Marti,  supra,  it  is  there 
said  that  this  is  particularly  true  of  cases 
i  involving  the  existence  or  nonexistence  of  a 
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precatory  trust,  and  that  previous  decisions 
only  serve  to  Illustrate  the  application  of 
general  rules  for  the  construction  of  wills. 
After  all,  a  question  of  construction  is  large- 
ly, If  not  finally,  a  matter  of  the  Impression 
as  to  the  maker's  intention  made  upon  the 
mind  of  the  court  when  it  picks  up  and  reads 
the  Instrument,  reading  it  in  the  light  of  the 
circumstances  under  which  it  was  made,  if 
such  circumstances  appear.  Picking  np  the 
present  will  and  reading  it,  and  particularly 
the  residuary  clause,  the  impression  is  strong 
upon  us  that  the  testator  clearly  did  not  in- 
tend a  gift  in  any  particular  or  contingency 
for  the  personal  benefit  of  William  J.  Walsh, 
but  did  intend  solely  to  provide  for  masses, 
and  selected  William  J.  Walsh,  the  arch- 
bishop of  the  diocese  wherein  the  masses 
were  to  be  said,  as  a  very  natural  and  suit- 
able instrumentality  to  carry  out  his  desire. 

Our  impression  in  this  respect  is  not  af- 
fected by  the  circumstances  urged  upon  us 
that  in  preceding  clauses  of  the  will  there 
are  specific  bequests  "to  Archbishop  Walsh 
or  his  successor  in  office,"  and  that  such  be- 
quests are  given  directly  "for  masses  for  the 
repose  of,"  etc.,  without  words  of  request 
As  so  put  there  is,  of  course,  no  doubt  as  to 
the  testator's  Intention  in  connection  with 
these  specific  bequests,  and  the  differences  of 
expression  between  them  and  the  residuary 
clause  are  entitled  to  consideration  and  have 
some  weight  But  differences  In  expression 
of  the  same  intent  are  so  natural,  are  so  in- 
evitable in  fact  unless  particular  care  la 
taken  to  avoid  them,  that  the  significance  of 
differences  in  expression  is  not  great,  where, 
as  here,  the  same  intent  may  be  very  suit- 
ably and  naturally  expressed  In  both  ways. 
In  the  present  case  the  differences  are 
wholly  insufficient  to  overcome  the  effect  of 
the  immediate  coupling  together  as  one  of 
the  gift  and  the  request  the  absence  of  any 
reason  why  the  testator  should  desire  to 
make  the  residuary  legatee  personally  the 
object  of  his  bounty,  and  the  complete  ex- 
planation of  the  tatter's  selection  as  legatee 
if  the  testator's  real  object  was  to  have 
masses  offered  as  he  requests. 

[7]  But  it  may  be  said,  while  there  does 
appear  an  Intention  on  the  part  of  the  tes- 
tator to  impose  an  obligation  upon  the  arch- 
bishop with  relation  to  the  gift,  yet  such  ob- 
ligation is  addressed  to  his  conscience,  and 
it  does  not  appear  that  the  testator  intended 
an  obligation  cognizable  or  enforceable  In 
law  or  equity.  The  answer  is  that  it  is  not 
necessary  in  order  to  create  a  trust  that  It 
appear  that  the  testator  Intended  that  the 
obligation  Imposed  should  be  one  enforceable 
by  the  courts,  and  it  is  very  rare  that  such 
Intention  does  appear.  In  the  vast  majority 
of  cases  of  precatory  trusts  there  is  nothing 
to  indicate  that  the  question  of  whether  or 
not  the  obligation  which  he  was  imposing 
upon  the  legatee  was  enforceable  by  the 


courts  ever  occurred  to.  the  testator,  and  the 
extreme  probabilities  are  that  it  did  not 
The  true  rule  is,  we  believe,  that  In  the  ab- 
sence of  anything  indicating  an  intention  on 
the  testator's  part  that  it  should  not  be  en- 
forced, it  is  sufficient  if  it  appear  that  the 
testator  did  intend  to  place  upon  the  legatee 
an  obligation  as  to  whose  performance  the 
latter  has  no  discretion  and  which  he  cannot 
fail  to  perform  In  good  conscience  and  in 
good  faith  toward  the  testator.  Upon  the  ob- 
ligation so  imposed,  the  courts  of  equity, 
whose  function  is  so  largely  that  of  courts 
of  conscience,  will  seize  and  will  enforce  it  if 
necessary.  The  exception  to  this  is  where 
It  affirmatively  appears  that  while  the  tes- 
tator did  intend  an  obligation,  he  did  not  in- 
tend that  it  should  be  enforceable  by  the 
courts,  but  deliberately  left  the  matter  of  its 
performance  exclusively  to  the  good  faith  of 
the  legatee.  Of  this  character  were  the  wills 
before  the  court  in  O'Donnell  v.  Murphy,  17 
Cal.  App.  625,  120  Pac.  1076,  and  Estate  of 
Purcell,  167  Cal.  176,  138  Pac.  704,  In  both 
of  which  the  testatrix  expressly  stated  that 
it  was  not  her  intention  to  place  any  trust 
or  binding'  obligation  upon  the  legatee. 
There  Is  no  comparable  expression  in  the 
present  will,  nor  anything  from  which  the 
intent  to  impose  an  obligation,  but  deliberate- 
ly to  leave  its  performance  exclusively  to 
the  good  faith  of  the  legatee,  may  be  de- 
duced. Upon  this  branch  of  the  case  our 
conclusion  is  that  the  residuary  legacy  was 
upon  the  obligation,  and,  since  there  is  noth- 
ing to  indicate  that  such  obligation  should 
not  be  enforceable  by  the  courts,  consequent- 
ly upon  the  trust  that  it  should  be  applied 
so'  far  as  it  would  go  to  the  payment  of  the 
necessary  stipends  for  the  offering  of  masses 
in  the  churches  named  by  the  testator. 

[I]  The  conclusion  so  reached  necessitates 
a  consideration  of  the  question  as  to  whether 
or  not  such  a  trust  is  one  for  charitable  uses. 
This  depends  upon  whether  masses  for  the 
souls  of  particular  decedents  are  charitable 
uses  In  the  view  of  the  law.  If  they  be  not 
charitable  uses,  there  is  a  very  serious  ques- 
tion as  to  the  validity  of  trusts  for  masses. 
It  has  been  held  that  as  private  trusts,  trusts 
for  masses  are  entirely  rold  because  of  the 
want  of  a  living  beneficiary.  Holland  v.  Al- 
cock,  108  N.  Y.  812,  16  N.  B.  806,  2  Am.  St. 
Rep.  420;  McHugh  v.  McCole,  97  Wis.  166, 
72  N.  W.  631,  40  L.  R.  A.  724,  60  Am.  St.  Rep. 
106;  Festorazzl  v.  St.  Joseph's  Church,  104 
Ala.  327,  18  South.  304,  25  U  R.  A.  360,  53 
Am.  St  Rep.  48. 

On  the  other  hand,  If  trusts  for  masses 
are  trusts  for  charitable  uses  then  they  are 
entitled  to  the  favor  shown  by  the  law  to 
charitable  trusts,  and  to  be  relieved  from 
the  rules  applicable  to  private  trusts,  but  at 
the  same  time  are  necessarily  subject  to  the 
limitations  imposed  by  law  upon  charitable 
trusts  In  general.    As  to  what  their  char- 
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acter  U  In  this  respect,  the  decisions  differ, 
although  the  great  weight  of  authority  Is 
that  trusts  for  masses,  even  masses  for  the 
souls  of  particular  decedents,  are  charitable 
trusts.  O'Hanlon  t.  Logue,  1  Irish  Rep.  Ch. 
Dir.  [1908]  247 ;  Morris  v.  Edwards,  227  N. 
Y.  141, 124  N.  E.  724;  Hoeffer  t.  Clogan,  171 
111.  462,  49  N.  E.  527,  40  L.  R.  A.  730,  63  Am. 
St.  Rep.  241;  Burke  ▼.  Burke,  259  111.  262, 
102  N.  E.  293;  Rhymer's  Appeal,  93  Pa.  142, 
89  Am.  Rep.  736;  In  re  O'Donnell,  209  Pa. 
63,  58  Atl.  120;  Scbouler,  Pet'r,  134  Mass. 
426;  Ackerman  v.  Fichter,  179  Ind.  392,  101 
N.  E.  493,  46  L.  R.  A.  (N.  S.)  221,  Ann.  Cas. 
1915D,  1117;  Coleman  v.  O'Leary's  Ex'r,  114 
Ky.  388,  70  S.  W.  1068;  Kerrigan  v.  Tabb  (N. 
3.  Ch.)  39  AtL  701 ;  Webster  v.  Sughrow,  69 
N.  H.  380,  45  Atl.  139,  48  L.  R.  A.  100;  In 
re  Kavanaugh's  Estate,  143  Wis.  90,  126  N. 
W.  672,  28  L.  R.  A.  470. 

In  this  state,  however,  It  has  been  held 
that  a  bequest  for  masses  for  the  soul  of  the 
testator  was  not  a  bequest  for  a  charitable 
use.  Estate  of  Lennon,  152  Cal.  327,  92  Pac. 
870,  125  Am.  St  Rep.  58,  14  Ann.  Cas.  1024. 
The  ground  upon  which  the  decision  Is  put 
Is  that  the  bequest  is  for  the  benefit  of  the 
testator  alone.  This  Is  purely  a  question  of 
fact,  a  question  as  to  the  purposes .  and  re- 
sults of  the  mass  according  to  the  doctrine 
of  the  church,  and  If  in  the  present  case  the 
evidence  as  to  the  fact  is  different  and  re- 
quires a  different  conclusion,  effect  must  be 
given  to  it  In  the  Lennon  Case  the  court 
affirmed  a  decree  where,  as  stated  In  the 
opinion,  the  record  was  fragmentary,  uncer- 
tain, and  incomplete,  and  presented  no  eri- 
dence  against  the  rulings  and  decisions  of 
the  lower  court.  In  the  present  case  the 
evidence  is  ample,  and  leaves  no  room  for 
doubt  Whether  the  masses  be  offered  for 
the  soul  of  particular  persons  or  not,  it  is 
shown,  as  we  have  said,  that  they  are  a  most 
important  and  sacred  act  of  worship  accord- 
ing to  the  doctrine  of  the  church  of  whose 
ceremonial  they  are  a  part  When  offered 
for  the  souls  of  particular  persons,  they  do 
have  some  special  fruit  individual  to  such 
persons,  but  their  primary  object  and  char- 
acter is  the  same.  They  benefit  spiritually 
both  all  who  Immediately  participate  in  their 
celebration  and  also  all  the  members  of  the 
church  who  by  their  membership  and  faith 
in  the  church  accept  the  atonement  offered 


by  the  sacrifice  which  by  the  doctrine  of  the 
church  Is  made  by  the  mass. 

Such  being  the  fact  in  regard  to  the  char- 
acter of  masses  as  shown  by  the  evidence  in 
this  case,  the  conclusion  that  a  bequest  in 
trust  for  masses  is  a  trust  for  charitable 
uses  follows  almost  as  of  course.  It  is  too 
well  established  to  admit  of  question  or  to  re- 
quire the  citation  of  authority  that  in  the 
category  of  what  the  law  calls  charitable 
trusts  are  trusts  for  the  furtherance  of  re- 
ligion or  for  religious  purposes,  such  as  the 
support  of  a  church,  the  support  of  mission- 
aries, the  inculcating  of  the  doctrines  of  the 
church,  and  the  performance  of  religious 
observances  and  acts  of  worship.   Of  this 
nature  are  masses  according  to  the  doctrine 
of  the  Roman  Catholic  Church,  and  by  that 
doctrine  they  must  be  judged  In  determining 
whether  or  not  they  are  of  a  purely  private 
character  or  are  of  general  spiritual  benefit. 

[•]  What  has  already  been  said  practically 
disposes  of  the  remaining  questions  in  the 
case.     The   specific   bequests   to  various 
bishops  for  masses  to  be  said  in  particular 
churches  within  their  respective  jurisdictions 
are,  like  the  residuary  legacy,  bequests  in 
trust,  since  by  the  rules  of  the  church  the 
masses  would  be  customarily  offered  by  the 
priests  of  those  churches,  who  would  be  en- 
titled to  the  stipends  for  so  doing,  and  it 
must  have  been  the  intention  of  the  testator 
that  the  bequests  should  be  used  for  the  pur- 
pose of  paying  those  stipends.  They  are  also 
trusts  for  a  charitable  use.  This  Is  not  true 
of  the  bequests  to  particular  pastors  for 
masses  in  their  churches.  As  we  have  said, 
these  bequests  go  personally  to  such  priests 
for  them  to  use  as  they  see  fit,  and  there  is 
no  trust.   Section  1313,  Civil  Code,  provides 
no  limitation  upon  gifts  in  general  for  char- 
itable purposes.    It  places  such  limitation 
only  upon  gifts  to  charitable  corporations  or 
societies  or  In  trust  for  charitable  uses.  The 
bequests  In  this  case  to  the  pastors  do  not 
come  In  either  of  these  classes.    It  follows 
that  In  determining  the  amount  of  the  gifts 
made  by  the  will,  which  come  within  the 
operation  of  the  Code  section,  there  mast  be 
Included  the  specific  bequests  to  the  various 
bishops  for  masses  and  excluded  the  be- 
quests to  the  pastors. 

Decree  reversed  for  further  proceedings 
consistent  with  this  opinion. 

We  concur:  SHAW,  J.;  LAWLOR,  J. 
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L.  A.  PAYING  CO.  v.  LOS  ANGELES  FOUN- 
DRY CO.  (L.  A  5236.) 

(Supreme  Court  of  California.   Dec  12,  1919.) 

1.  Municipal  corporations  «=>570(1)  — 
Judgment  denting  foreclosure  of  street 
assessment  lien  sufficiently  specifying 
irregularity. 

In  action  to  foreclose  street  assessment  Hen 
for  work  done  under  the  Vrooman  Act,  judg- 
ment denying  foreclosure,  and  specifying  as 
reason  therefor  the  failure  to  dispose  of  de- 
fendant's appeal  to  town  trustees,  and  imposing 
a  lien  upon  defendant's  property  subject  to  dis- 
posal of  such  appeal,  held  sufficient  under  St 
1913,  p.  409,  {  12V4,  requiring  the  court  holding 
assessment  invalid  to  specify  irregularity. 

2.  Municipal  corporations  $=»619(5)— Com- 
pletion OF  STREET  IMPROVEMENT  WORK  CRE- 
ATES LIEN  ON  BENEFITED  PROPERTY. 

Completion  of  street  improvement  work 
imposed  a  lien  on  property  benefited,  notwith- 
standing failure  of  town  trustees  to  dispose 
of  owner's  appeal  taken  after  work  had  been 
completed. 

3.  Municipal  corporations  «=»519(5)— Lien 
for  street  improvement  wore  is  created 
on  completion  of  work  and  recording  of 

WARRANT. 

Where  street  improvement  work  done  un- 
der Vrooman  Act  has  been  completed  and  the 
warrant  for  assessment  has  been  issued  and 
recorded,  together  with  other  requisite  papers, 
in  the  office  of  the  superintendent  of  streets  un- 
der section  9,  the  assessment  became  a  lien 
subject  to  appeal  by  owner  to  town  trustees 
within  30  days  and  disposition  of  such  appeal. 

4.  Municipal  corporations  «=»570(1)— Judg- 
ment DENYING  FORECLOSURE  OF  STREET  AS- 
SESSMENT LIEN  PROPERLY  DETERMINED  EX- 
ISTENCE OF  LIEN. 

In  action  to  foreclose  assessment  lien  for 
work  done  under  Vrooman  Act,  judgment  deny- 
ing foreclosure  properly  specified  reason  there- 
for, and  determined  that  plaintiff  had  a  lien  on 
the  land  under  section  12% ;  the  matter  of  the 
lien  not  being  rendered  moot  by  adjudication 
denying  foreclosure. 

5.  Evidence  ©=25(2) — Judicial  notice  that 

CITY  IS  A  MUNICIPALITY. 

In  street  assessment  lien  foreclosure  ac- 
tion, court  will  take  judicial  notice  that  city  for 
which  work  was  done  is  a  municipality. 

6.  Municipal  corporations  <8=567(1)— Fail- 
ure TO  ALLEGE  IMPROVED  STREET  TO  BE  A 
PUULIC  STREET  NOT  GROUND  FOR  GENERAL 
DEMURRER. 

In  street  assessment  lien  foreclosure  action, 
complaint  was  not  subject  to  general  demurrer 
for  failure  to  state  that  the  street  improved 
was  a  public  street. 

7.  Appeal  and  error  <s=>193(5)  —  Objection 
to  pleading  must  be  raised  in  lower 
court. 

In  action  to  foreclose  street  assessment 
lien,  failure  of  complaint  to  allege  that  the 
improved  street  was  a  public  street  is  not 
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ground  for  reversal,  on  appeal,  in  absence  of 
affirmative  showing  that  the  point  was  raised 
in  the  court  below. 

8.  Municipal  corporations  <S=567(2)— Alle- 
gation as  to  jurisdictional  require- 
ments in  street  assessment  lien  foreclo- 
sure action  sufficient. 

In  action  to  foreclose  street  assessment 
lien,  allegation  that  the  resolution  of  the  trus- 
tees ordering  the  work  was  "duly  made,  passed 
and  adopted"  held  a  sufficient  allegation  of  all 
jurisdictional  requirements  as  to  the  steps  re- 
quired to  be  taken  preliminary  to  such  resolu- 
tion. 

9.  Municipal  corporations  ®=»519(2)  — 
Street  assessment  lien  valid  notwith- 
standing FAILURE  TO  RECORD  CONTRACT. 

That  a  contract  for  street  improvement 
work  to  be  done  under  the  Vrooman  Act  was 
not  recorded  as  required  by  section  10  did  not 
invalidate  the  assessment  lien,  recordation  of 
the  contract  not  being  required  until  after  lien 
has  attached. 

10.  Municipal  corporations  «=»444  —  As- 
sessment fob  street  improvement  valid 
notwithstanding  irregularity  in  speci- 
fications FOB  WORK. 

That  specifications  for  street  improvement 
work  under  Vrooman  Act  provided  that  the 
work  was  to  be  done  to  the  satisfaction  of  the 
city  trustees,  while  the  statute  required  it  to 
be  done  to  the  satisfaction  of  the  superintend- 
ent of  streets,  did  not  affect  the  validity  of  as- 
sessment for  the  work  done,  where  the  con- 
tract itself  required  the  work  to  be  done  to 
the  satisfaction  of  the  superintendent,  and 
where  the  superintendent  alone  exercised  con- 
trol over  such  work  and  presumed  to  pass  up- 
on it. 

11.  Municipal  corporations  €=365— Letter 
of  abutting  owner  asking  for  samples 
of  material  not  a  letter  of  "remon- 
STRANCE." 

Where  owner,  during  progress  of  street  im- 
provement work  under  Vrooman  Act,  wrote  let- 
ter to  city  trustees  asking  permission  to  take 
samples,  stating  that  he  had  been  informed 
that  the  work  was  not  being  done  according 
to  specifications,  the  letter  was  not  a  "remon- 
strance'' within  section  8,  entitling  the  owner 
who  may  feel  aggrieved  or  who  may  have  ob- 
jections to  the  performance  of  the  work  to 
file  a  letter  of  "remonstrance"  with  the  clerk. 

12.  Municipal  corporations  «=»444— Valid- 
ity of  street  improvement  assessment 
not  affected  by  failure  to  exact  veri- 
fied demand  fob  claims  for  incidental 
expenses  incurred. 

Failure  of  street  superintendent  to  insist 
upon  verified  demands  against  city  for  inci- 
dental expenses  incurred  by  city  and  not  the 
contractor  incidental  to  street  improvement 
work  under  Vrooman  Act  did  not  affect  the  va- 
lidity of  the  assessment  lien. 

13.  Municipal  corporations  «=s490— Own- 
er's REMEDY  ON  IMPROPER  INCLUSION  OF 
CLAIMS  IN  ASSESSMENT  BY  APPEAL  TO  CITY 
TRUSTEES. 

If  claims  for  incidental  expenses  incurred 
by  city  and  not  contractor  incidental  to  street 
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improvement  work  under  Vrooman  Act  are 
improperly  paid  and  included  in  the  assessment, 
the  remedy  of  the  property  owner  is  by  appeal 
to  the  city  trustees. 

14.  Costs  *=>260(4)— Costs  will  be  assessed 
on  appeal  fob  purpose  of  delay. 
Where  there  was  no  justification  for  the 
appeal  of  a  single  worthy  point  raised  by  ap- 
pellant, and  where  it  is  plain  that  the  appeal 
was  taken  when  the  merits  of  the  case  were 
clear,  and  the  only  result  of  continuing  the  liti- 
gation would  be  to  harass  and  annoy  the  oppo- 
site party  without  any  reasonable  or  proper 
hope  of  changing  the  judgment,  $100  will  be 
added  to  the  coats  of  appeal  because  of  appeal 
taken  for  delay. 

Department  1. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Frank  G.  Flnlayson,  Judge. 

Action  by  the  L.  A.  Paving  Company 
against  the  Los  Angeles  Foundry  Company. 
From  judgment  for  plain  tiff,  defendant  ap- 
peals. Affirmed. 

Salisbury  ft  North,  Boy  A.  Linn,  and  Stu- 
art M.  Salisbury,  all  of  Los  Angeles,  for  ap- 
pellant 

Wra.  Brown  and  Crouch  ft  Crouch,  all  of 
Los  Angeles,  for  respondent 

OLNET,  J.  This  Is  an  action,  to  foreclose 
a  street  assessment  lien  on  certain  land  of 
the  defendant  in  the  city  of  Vernon.  The 
work  was  done  under  the  Vrooman  Act 
(Stats,  of  1886,  p.  147,  and  subsequent  amend- 
ments, General  Laws  of  Cal.,  Act  3930). '  The 
lower  court  found,  in  brief,  that  the  work  had 
been  done  and  that  all  the  proceedings  were 
regular  with  the  exception  that  an  appeal  by 
the  defendant  to  the  town  trustees,  duly  taken 
after  the  issuance  of  the  assessment  warrant 
had  not  been  regularly  passed  upon  and  de- 
cided against  the  defendant.  Upon  these 
findings  the  court  concluded  that  the  action 
was  prematurely  brought,  and  judgment  was 
entered  denying  a  foreclosure  upon  this 
ground,  but  adjudging,  nevertheless,  that  the 
plaintiff  bad  a  lien  upon  the  land  subject  to 
such  action  as  the  town  trustees  might  take 
upon  the  defendant's  appeal  to  them.  From 
this  judgment  the  defendant  appeals  upon  the 
judgment  roll  alone,  and  its  chief  contention 
is  that,  since  the  court  found  that  the  action 
was  prematurely  brought  the  judgment 
should  have  been  simply  one  of  dismissal, 
and  that  the  portion  which  adjudges  that  the 
plaintiff  had  a  lien  subject  to  the  disposition 
of  the  defendant's  appeal  to  the  town  trus- 
tees is  erroneous. 

The  portion  of  the  judgment  complained 
of  was  inserted  under  section  12%  of  the  act 
(Stats,  1913,  p.  409),  the  material  portion  of 
which  reads: 

"It  is  hereby  made  the  duty  of  any  court  of 
competent  jurisdiction  in  rendering  its  judg- 


ment  holding  invalid  any  assessment  or  assess- 
ments hereafter  made  or  issued,  *  *  *  to 
make  a  finding  as  to  whether  or  not  the  issuing 
of  such  assessment  was  entirely  without  the 
power  of  the  said  city  to  Issue,  and  if  not,  then 
what  omission,  irregularity,  illegality,  informal- 
ity or  noncompliance  with  the  requirements  of 
the  statute  of  which  this  is  amendatory  has  oc- 
curred in  the  proceedings  upon  which  said  as- 
sessment or  assessments  and  bonds  rest,  and 
what  effect  shall  be  given  to  them  in  making 
the  reassessment." 

[1-1]  So  far  as  we  can  see,  the  judgment 
entered  here  corresponds  to  this  statutory 
authority  and  requirement  and,  in  fact,  it  Is 
not  contended  that  it  does  not   It  specifies 
the  irregularity  in  the  proceedings,  namely, 
that  the  defendant's  appeal  to  the  town  trus- 
tees had  not  been  disposed  of,  and  then  it 
specifies  the  effect  which  should  be  given  to 
the  proceedings '  taken,  namely,  that  they 
created  a  lien  upon  the  defendant's  property 
subject  to  the  disposal  of  his  appeal.  That 
this  was  the  true  effect  is  plain  from  the  stat- 
ute.  The  appeal  was  taken  after  the  work 
was  completed  and  the  warrant  for  the  as- 
sessment bad  issued  and  been  recorded  along 
with  the  other  requisite  papers  in  the  office 
of  the  superintendent  of  streets  in  accordance 
with  section  9  of  the  act  With  such  record- 
ing the  assessment  became  a  lien  according  to 
the  express  language  of  the  act   The  lien 
was,  of  course,  subject  to  the  defendant's 
right  to  appeal  to  the  town  trustees  within 
the  thirty  days  prescribed  by  the  statute,  and 
If  an  appeal  was  taken,  subject  to  its  final 
disposition.  This  is  exactly  what  Is  declared 
by  the  judgment 

[4]  The  objection  which  the  defendant  urg- 
es to  this  portion  of  the  Judgment  is  that  as 
soon  as  the  court  determined  that  the  plain- 
tiff could  not  recover,  all  other  matters  be- 
came moot  Under  the  provision  of  the  stat- 
ute quoted  this  Is  not  true  The  court  was 
authorized  to  determine  the  effect  of  the  pro- 
ceedings had  up  to  that  time,  and  that  deter- 
mination is  binding  upon  the  parties  and  de- 
termined their  material  rights  in  an  existing 
controversy.  Ordinarily,  where  the  plaintiff 
is  refused  a  recovery,  the  court  is  not  author- 
ized to  go  further,  but  in  this  case  such  au- 
thority is  specially  and  very  wisely  given. 

[f]  The  defendant  also  objects  that  the 
complaint  does  not  state  a  cause  of  action  for 
several  reasons.  The  first  of  these  is  that  it 
is  not  alleged  that  Vernon  is  a  municipality. 
One  answer  to  this  is  that  the  court  will  take 
judicial  notice  that  it  is.  City  of  Pasadena 
v.  Stlmson,  91  Cal.  238,  27  Pac.  604. 

[(,  7]  A  second  reason  advanced  is  that  the 
complaint  fails  to  state  that  the  street  Im- 
proved is  a  public  street  Possibly  this  might 
be  a  ground  for  a  special  demurrer,  but  cer- 
tainly It  is  not  a  ground  for  a  general  demur- 
rer, and  particularly  cannot  be  relied  upon 
for  reversal  on  appeal  without  an  affirmative 
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showing  that  the  point  was  made  In  the  court 
below. 

[I]  It  Is  also  claimed  that  the  complaint  Is 
defective  in  not  affirmatively  showing  the 
taking  of  a  number  of  steps  required  to  be 
taken  preliminary  to  the  resolution  of  the 
trustees  ordering  the  doing  of  the  work.  But 
the  taking  of  such  steps,  if  material  at  all, 
was  jurisdictional  to  the  resolution  ordering 
the  work,  and  the  complaint  alleges  that  such 
resolution  was  "duly  made,  passed  and  adopt- 
ed." This  Is  a  sufficient  allegation  of  all 
jurisdictional  requirements.  Section  456, 
Code  Civ.  Proc ;  Los  Angeles  v.  Waldron,  65 
Cal.  283,  8  Pac.  890;  Pacific  Paving  Co.  v. 
Bolton,  97  Cal.  8,  31  Pac.  625;  Williams  v. 
Bergin,  127  Cal.  678,  60  Pac  164;  Buckman 
v.  Hatch,  139  Cal.  53,  72  Pac.  445. 

[I]  The  statute  provides  (section  10)  that 
after  the  assessment  has  been  made  and  be- 
come a  lien,  the  warrant  issued,  payment  de- 
manded of  the  property  owner  and  not  made, 
and  a  return  of  nonpayment  made  to  the  su- 
perintendent of  streets,  "thereupon  the  super- 
intendent of  streets  shall  record  the  return 
so  made  in  the  margin  of  the  record  of  the 
warrant  and  assessment,  and  also  the  original 
contract  referred  to  therein,  if  it  has  not  al- 
ready been  recorded  at  full  length  in  a  book 
to  be  kept  for  that  purpose  In  his  office,  and 
sball  sign  the  record."  The  lower  court 
found  that  the  contract  in  this  case  was  not 
so  recorded.  Whether  or  not  the  failure  in 
this  respect  would  have  precluded  a  foreclo- 
sure of  the  assessment  we  need  not  consider. 
It  Is  perfectly  evident  that,  so  far  as  the 
judgment  here  appealed  from  is  concerned, 
it  Is  immaterial  whether  the  contract  was  so 
recorded  or  not  The  only  portion  of  the 
judgment  adverse  to  the  appellant  is  fhe 
portion  declaring  the  assessment  to  be  a  lien. 
But  since  by  the  statute  the  assessment  be- 
came a  lien  prior  to  the  time  for  the  record- 
ing of  the  contract  under  the  provision  quot- 
ed, and  there  is  no  provision  that  such  re- 
cording shall  be  a  condition  subsequent  to  the 
lien,  the  Hen  Is  wholly  unaffected  by  the 
subsequent  non recording.  Perlne  v.  Lewis, 
128  Cal.  240,  60  Pac  422,  772. 

[It]  The  point  is  made  that  the  specifica- 
tions for  the  work  provide  that  it  is  to.  be 
done  to  the  satisfaction  of  the  city  trustees, 
while  the  statute  requires  that  it  be  done  to 
the  satisfaction  of  the  superintendent  of 
streets,  and  that  the  contract  contained  a  pro- 
vision to  that  effect.  Counsel,  however,  omit 
to  state  that  the  contract  in  this  case,  as  dis- 
tinct from  the  specifications,  did  contain  the 
required  provision,  and  that  the  court  par- 
ticularly found  that  no  one  other  than  the 
superintendent  of  streets  ever  exercised  any 
control  over  or  presumed  to  pass  upon  the 
work,  and  that  the  objectionable  provision  in 
the  specifications,  undoubtedly  there  through 
inadvertence,  did  not  affect  either  the  work 
or  its  cost;  in  other  words,  that  the  provi- 
sion was  a  dead  letter.  No  reason  is  suggest- 
ed why,  under  such  circumstances,  when  the 


work  has  been  actually  done  under  the  super- 
intendence and  to  the  satisfaction  of  the 
superintendent  of  streets,  as  provided  by  the 
statute  and  found  to  be  the  fact  here,  the 
assessment  should  be  held  invalid,  and  we 
perceive  none.  The  point  would  seem  to 
come,  if  not  within  the  letter,  at  least  within 
the  reason,  of  McCaleb  ▼.  Dreyfus,  156  CaL 
204,  103  Pac.  924. 

[11)  During  the  progress  of  the  work  the 
defendant  wrote  a  letter  to  the  dty  trustees 
saying  that  It  had  been  informed  that  the 
work  was  not  being  done  according  to  specifi- 
cations, that  it  had  sought  to  take  samples 
for  the  purpose  of  making  tests  and  had  been 
refused  by  the  contractor,  and  asking  that  it 
be  allowed  to  take  samples.  The  point  is 
made  that  this  letter  is  a  "remonstrance" 
under  the  provisions  of  section  3  of  the  act, 
and  that,  not  having  been  passed  upon  by 
the  trustees  at  a  hearing  after  due  notice,  the 
assessment  Is  void.  A  sufficient  answer  Is 
that  fhe  sole  purport  of  the  letter  Is  a  request 
that  the  defendant  be  permitted  to  take  sam- 
ples to  ascertain  if  the  work  was  being  done 
properly.  The  trustees  had  the  right  to  re- 
fuse such  a  request  or  not,  exactly  as  they 
saw  fit,  and' a  letter  asking  for  the  privilege 
cannot  possibly  be  taken  as  a  "remonstrance." 
See,  also,  Glrvln  v.  Simon,  127  Cal.  491,  59 
Pac.  945. 

[12,13]  The  statute  provides  that  the 
amount  of  certain  expenses  termed  'Inciden- 
tal expenses"  Incurred  by  the  city,  not  the 
contractor,  such,  for  example,  as  the  cost  of 
advertising  for  bids,  shall  be  paid  to  the  su- 
perintendent of  streets  by  the  contractor,  and 
then  that  the  contractor  be  reimbursed  there- 
for by  their  inclusion  In  the  amount  for  which 
the  assessment  is  made.  The  act  also  pro- 
vides that  all  demands  for  Incidental  expens- 
es, that  is,  demands  not  by  the  contractor, 
but  by  the  person  to  whom  the  money  is  ow- 
ing by  the  city,  must  be  presented  to  the 
street  superintendent  by  itemized  bill,  duly 
verified.  Such  expenses  were  included  in 
the  present  assessment,  but  the  superin- 
tendent of  streets  failed  to  exact  verified  de- 
mands for  them,  and  this  is  urged  as  a  rea- 
son for  holding  the  assessment  Invalid. 
Plainly,  however,  the  sole  purpose  of  the 
statute  Is  to  require  verification  before  the 
persons  making  the  claims  against  the  city 
are  entitled  to  payment  With  this  the  con- 
tractor has  nothing  whatever  to  do,  and  the 
failure  of  the  street  superintendent  to  insist 
upon  a  compliance  with  the  verification  can- 
not affect  the  assessment.  If  such  claims  Are 
Improperly  paid  and  included  In  the  assess- 
ment, the  remedy  of  the  property  owner  Is 
by  appeal  to  the  dty  trustees.  Boyle  v. 
Hitchcock,  66  Cal.  129,  4  Pac  1143. 

[14]  There  are  a  number  of  other  points 
made  by  appellant  The  following  Is  typical: 
The  statute  provides  that  If  there  is  no  news- 
paper published  in  the  city,  notice  Inviting 
bids  may  be  given  by  posting  only.  Notice  In 
the  present  case  was  given  by  posting  only, 
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and  to  rapport  this  the  complaint  alleges, 
"That  during  all  the  times  herein  alleged, 
there  was  no  newspaper  published  within  the 
city  of  Vernon."  The  objection  is  made  that 
this  allegation  Is  insufficient  because,  "al- 
though there  may  have  been  no  newspaper 
published  'during  all  the  times  alleged,'  there 
may  have  been  a  newspaper  published  during 
all  the  times  except  the  first  day  mentioned." 
This  would  be  somewhat  extreme,  even  when 
urged  in  the  trial  court  in  support  of  a  spe- 
cial demurrer  on  the  ground  of  uncertainty 
or  ambiguity;  but,  as  a  ground  for  reversal 
on  appeal  of  a  judgment  rendered  after  trial 
where  no  special  demurrer  on  this  ground 
was  Interposed,  it  Is  simply  preposterous. 
We  can  see  no  excuse  whatever  for  taking  up 
the  time  and  attention  of  the  court  with  such 
frivolous  contentions,  or,  for  that  matter, 
with  any  of  the  contentions  made  on  this 
appeal.  Even  If  there  were  one  or  more  ques- 
tions involved  of  an  uncertain  or  unsettled 
character  so  that  an  appeal  were  Justified, 
yet  court,  counsel,  litigants,  and  the  public 
should  be  protected  against  the  waste  of  time 
and  labor  and  the  delay  in  the  performance 
of  their  functions  by  the  courts  caused  by 
involving  and  incumbering  even  an  appeal 
justifiable  upon  some  points  with  a  multitude 
of  other  frivolous  and  unworthy  points.  In 
the  present  case  there  Is  not  even  the  Justifi- 
cation of  a  single  worthy  point  The  point 
which  nearest  approaches  that  character  is 
the  one  first  considered,  the  objection  to  the 
judgment  going  further  than  merely  dismiss- 
ing the  action  and  affirmatively  finding  a  lien 
upon  the  defendant's  property  subject  to  the 
disposal  of  its  appeal  to  the  city  trustees. 
But  in  view  of  the  express  statutory  man- 
date that  such  a  judgment  be  made,  we  can 
see  no  excuse  for  an  appeal  on  this  point 
We  think  it  plain  that  the  appeal  was  born 
of  a  desire  to  litigate,  when  the  merits  of  the 
case  were  dear,  and  the  only  result  of  con- 
tinuing the  litigation,  would  be  to  harass 
and  annoy  the  opposite  party  without  any 
reasonable  or  proper  hope  of  changing  the 
Judgment  given  by  the  trial  court 

Judgment  affirmed,  and  let  there  be  added 
to  the  costs  of  appeal  assessed  against  the 
appellant  the  sum  of  $100  as  damages  be- 
cause of  an  appeal  taken  for  delay. 

We  concur:   SHAW,  J.;  LAWLOK,  J. 


LOS  ANGELES  INV.  CO.  v.  GARY  et  ux. 

(L.  A.  5221.)  f 

(Supreme  Court  of  California.    Pec.  11.  191$. 
On  Motion  for  Rehearing,  Jan.  10,  1920.) 

1.  Deeds  <8=>155— Provision  in  deed  condi- 
tion SUBSEQUENT. 
Provision  of  deed  that  property  shall  not 
be  sold,  leased,  or  rented  to  person  other  than 


of  Caucasian  race,  and  that  no  person  other 
than  of  the  Caucasian  race  shall  be  permitted 
to  occupy  property,  with  express  provision  for 
reversion  and  re-entry,  constitutes  a  condition 
subsequent 

2.  Deeds  «=>149— Conditions  subsequent  hi 
restraint  of  alienation  to  other  thau 
Caucasians  invalid. 

A  condition  subsequent  in  a  deed  that  the 
property  be  not  sold,  leased,  or  rented  to  one 
not  of  Caucasian  birth,  which  deed  purported 
to  convey  the  fee,  is  in  restraint  of  alienation 
and  repugnant  to  the  interest  created  and  void 
under  Civ.  Code,  f  711,  providing  that  condi- 
tions restraining  alienation,  when  repugnant  to 
the  interest  created,  are  void. 

3.  Deeds.  «=»149  —  Partial  bestbaint  of 
alienation  fob  a  term  of  teabs  invalid. 

The  invalidity,  under  Civ.  Code,  J  711,  of 
a  condition  that  the  property  conveyed  be  not 
sold,  leased,  or  rented  to  one  not  of  Caucasian 
race  until  after  January  1,  1930,  is  not  af- 
fected by  the  fact  that  the  restraint  on  aliena- 
tion is  but  partial,  being  limited  both  to  persons 
of  a  particular  class  and  to  a  comparatively 
brief  period. 

4.  Deeds  €=>150  —  Condition  subsequent 
that  property  be  not  occupied  bt  pe8- 
sons  not  of  Caucasian  back  valid. 

A  condition  subsequent  in  a  deed  that  the 
property  should  not  be  occupied  by  a  person 
not  of  Caucasian  birth,  being  not  a  restraint 
upon  alienation  but  upon  the  use  of  the  proper- 
ty, is  valid. 

5.  Constitutional  law  4=>215 — Condition 
subsequent  that  property  ib  not  to  be  oc- 
cupied by  other  than  caucasians  not  un- 
LAWFUL. 

A  condition  subsequent  in  a  deed  that  the 
property  is  not  to  be  occupied  by  a  person  not 
of  Caucasian  birth  is  not  an  unlawful  discrimi- 
nation within  Const  U.  S.  Amend.  14;  such 
amendment  having  no  reference  to  action  by 
individuals. 
Angellotti,  O.  J.,  and  Lennon,  X,  dissenting. 

Department  1. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Frederick  W.  Houser,  Judge. 

Suit  by  the  Los  Angeles  Investment  Com- 
pany against  Alfred  Gary  and  wife  to  for- 
feit title  to  certain  property.  From  a  Judg- 
ment for  defendants,  plaintiff  appeals.  Re- 
versed. 

Flint  &  Jutten,  H.  S.  Mackay,  Jr.,  E.  R. 
Brainerd,  Jr.,  J.  H.  Schenck,  Wm.  R.  Flint, 
and  Arthur  Crum,  all  of  Los  Angeles,  amicus 
curia,  for  appellant. 

Le  Roy  D.  Barnett,  of  Los  Angeles,  for 
respondents. 

OLNEY,  J.  This  is  an  appeal  from  a 
judgment  entered  upon  the  plaintiff's  fail- 
ure to  amend  Its  complaint  after  the  lower 
court  had  sustained  a  general  demurrer 
thereto  interposed  by  the  defendants,  and 
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the  sole  Question  is  as  to  the  sufficiency  of 
the  complaint.  We  have  not  been  favored 
by  either  brief  or  argument  on  behalf  of  the 
respondents,  but  the  correct  conclusion  In 
the  case  seems  fairly  certain  nevertheless. 

The  complaint  seeks  in  effect  to  declare  a 
forfeiture  of  the  title  to  a  certain  lot  in  the 
city  of  Los  Angeles  because  of  the  breach  of 
conditions  subsequent  subject  to  which  the 
defendant  Alfred  Gary  held  the  title.  It  ap- 
pears from  the  complaint  that  the  lot  In 
question  is  one  of  167  which  the  plaintiff 
originally  owned  In  a  certain  tract  and  some 
of  which  it  still  retains;  that  the  plaintiff 
conveyed  the  lot  by  way  of  sale  to  one  Ren- 
aker  by  a  deed  providing  that  prior  to  Jan- 
uary 1,  1930,  it  should  not  be  sold,  leased,  or 
rented  to  or  occupied  by  one  not  of  the  Cau- 
casian race;  that  by  mesne  conveyances  the 
lot  passed  to  the  defendant  Alfred  Gary  and 
Is  occupied  by  him  and  his  wife;  and,  final- 
ly, that  both  Gary  and  his  wife  are  colored 
and  of  African  descent. 

The  provision  in  the  deed  by  the  plaintiff 
under  which  the  forfeiture  is  claimed  Is  as 
follows: 

"It  is  hereby  covenanted  and  agreed  by  and 
between  the  parties  hereto  and  it  is  a  part  of 
the  consideration  of  this  indenture,  •  •  • 
that  the  said  property  shall  not  be  sold,  leased, 
or  rented  to  any  persons  other  than  of  the  Cau- 
casian race,  nor  shall  any  person  or  persons  oth- 
er than  of  Caucasian  race  be  permitted  to  oc- 
cupy said  lot  or  lots;  provided  further,  that  a 
breach  of  any  of  the  foregoing  conditions  shall 
cause  said  promises  to  revert  to  the  said  gran- 
tors, their  successors,  devisees,  or  assigns,  each 
of  whom  respectively  shall  have  the  right  of  im- 
mediate re-entry  upon  said  premises  in  the  event 
of  any  such  breach;  provided  further,  that  all 
and  each  of  the  above  restrictions,  conditions, 
and  covenants  herein  contained  shall  terminate 
and  end  and  be  of  no  further  effect,  whether 
legal  or  equitable,  and  shall  not  be  enforceable 
on  and  after  January  1,  A.  D.  1930." 

[1]  There  can  be  no  question  but  that  the 
foregoing  provision  amounts  to  a  condition, 
or  rather  to  conditions,  subsequent  The  ex- 
•press  language  of  reversion  and  re-entry  in 
case  of  a  breach  leaves  no  room  for  argu- 
ment upon  this  point.  It  will  be  noted  also 
that  there  are  two  conditions;  one  that  the 
property  shall  not  be  sold,  leased,  or  rented 
to  one  not  of  Caucasian  race,  and  the  other 
that  it  shall  be  not  occupied  by  one  not  of 
that  race.  Inasmuch  as  a  breach  of  both  of 
these  conditions  clearly  appears  from  the 
complaint,  the  real  questions  presented  by 
the  demurrer,  and  therefore  by  this  appeal, 
are  as  to  the  validity  of  such  conditions. 

[2]  The  condition  that  the  property  be  not 
sold,  leased,  or  rented  to  one  not  of  Cauca- 
sian birth  is  clearly  a  restraint  on  aliena- 
tion. The  deed  likewise  purports  to  convey 
the  fee,  and  an  incident  of  an  estate  in  fee 
is  the  right  of  free  disposal  or  transfer. 
The  condition  is  therefore  repugnant  to  the 


interest  created  by  the  deed  except  for  the 
condition,  and  falls  within  a  literal  reading 
of  section  711,  Civil  Code,  whose  language  Is: 

"Conditions  restraining  alienation,  when  re- 
pugnant to  the  interest  created,  are  void." 

[S]  Appellant's  counsel,  nevertheless,  con- 
tend that  Inasmuch  as  the  restraint  is  but 
partial  being  limited  both  to  persons  of  a 
particular  class  and  to  a  comparatively  brief 
period,  that  is,  prior  to  January  1,  1930,  the 
condition  is  good.  Many  authorities  outside 
of  this  state  do  make  a  distinction  between 
partial  and  general  restraints  upon  aliena- 
tion, holding  the  former  in  some  instances 
valid,  but  the  Code  section  would  seem  to 
leave  no  room  for  such  distinction  in  this 
state,  and  since  the  filing  of  appellant's  brief 
in  this  case  It  was  so  decided  by  the  District 
Court  of  Appeal  in  a  scholarly  opinion  by 
Judge  Flnlayson.  See  Title  Guarantee  & 
Trust  Co.  v.  Garrott,  183  Pac.  470.  The  de- 
cision in  that  case  was  presented  to  us  for 
consideration  by  a  petition  for  rehearing, 
and  the  petition  was  denied  because  of  our 
conclusion  that  the  decision  was  correct,  a 
conclusion  from  which  we  see  no  reason  for 
departing.  The  demurrer  was  therefore 
properly  sustained  as  to  the  alleged  cause 
of  action  based  on  the  fact  that  the  lot  in 
question  had  been  sold  to  the  defendant  Gary. 

[4]  The  condition,  however,  that  the  prop- 
erty should  not  be  occupied  by  a  person  not 
of  Caucasian  birth  is  in  a  different  category. 
It  is  not  a  restraint  upon  the  alienation,  but 
upon  the  use  of  the  property.  There  is  no 
prohibition  by  statute  of  such  restraints  im- 
posed by  way  of  condition  nor  was  there  any 
at  common  law.  18  Corpus  Juris,  361;  Co- 
well  v.  Colorado  Springs,  100  U.  S.  55,  25 
L.  Ed.  647.  The  Instances  in  which  condi- 
tions restricting  the  use  of  property  convey- 
ed have  been  enforced  are  exceedingly  nu- 
merous and  the  conditions  enforced  of  al- 
most every  conceivable  variety.  Conditions 
so  extreme  as  to  restrain  the  use  to  a  single 
specified  purpose  are  not  uncommon,  and  so 
far  as  we  are  aware  have  been  uniformly  en- 
forced, except  in  certain  special  cases  where 
for  particular  reasons  not  existing  here  and 
not  affecting  the  generally  enforceable  char- 
acter of  such  conditions  the  particular  con- 
dition was  held  invalid.  As  an  Instance  of 
the  enforcement  of  a  condition  of  this  ex- 
treme character  see  Papst  v.  Hamilton,  133 
Cal.  631,  66  Pac.  10.  In  connection  with  this 
discussion  it  may  be  well  to  add  that  what 
we  have  said  applies  only  to  restraints  on 
use  Imposed  by  way  of  condition  and  not  to 
those  Bought  to  be  imposed  by  covenant 
merely.  The  distinction  between  conditions 
and  covenants  is  a  decided  one  and  the  prin- 
ciples applicable  quite  different. 

[f]  The  particular  condition  in  this  case 
being  one  against  the  occupation  of  the  prop- 
erty by  persons  not  of  the  Caucasian  race, 
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the  question  suggests  Itself  as  to  whether  It 
is  an  unlawful  discrimination  against  cer- 
tain classes  of  citizens  and  therefore  within 
the  prohibition  of  the  federal  Constitution. 
This  Question,  however,  is  settled  conclusive- 
ly against  the  defendants  by  repeated  deci- 
sions of  the  United  States  Supreme  Court 
The  provision  of  the  federal  Constitution 
material  is  the  Fourteenth  Amendment  It 
provides: 

"No  state  shall  •  •  *  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of 
the  laws." 

Construing  this  amendment  the  Supreme 
Court  of  the  United  States  has  held  In  a 
number  of  instances  that  the  inhibition  ap- 
plies exclusively  to 'action  by  the  state,  and 
has  no  reference  to  action  by  individuals, 
such  as  is  involved  here  United  States  v. 
Cruikshank,  92  U.  S.  542,  23  L.  Ed.  688 ;  Vir- 
ginia v.  Rives,  100  U.  S.  313,  25  L.  Ed.  667; 
United  States  v.  Harris,  106  U.  S.  629,  1 
Sup.  Ct.  601,  27  L.  Ed.  290;  Civil  Rights 
Cases,  109  U.  S.  3,  3  Sup.  Ct  18,  27  L.  Ed. 
835.  See,  also,  United  States  v.  Washington 
(C.  C.)  20  Fed.  630;  Queensborough  Land 
Co.  v.  Cazeaux,  136  La.  724,  67  South.  641, 
L.  R.  A.  1916B,  1201,  Ann.  Cas.  1916D,  1248 ; 
People  v.  Forrest  Home  Cemetery,  258  111. 
36,  101  N.  E.  219,  L.  R.  A.  1917B,  946,  Ann. 
Cas.  1914B,  277;  Chilton  v.  St.  Louis,  etc., 
R.  R.  Co.,  114  Mo.  88,  21  S.  W.  457,  19  L.  R. 
A.  269;  West  Chester  v.  Miles,  55  Pa.  209, 
93  Am.  Dec  744. 

Our  conclusion  is  that  the  condition 
against  the  occupation  of  the  property  by 
any  one  not  of  the  Caucasian  race  Is  valid, 
and  that  since  a  breach  of  this  condition  is 
alleged  the  complaint  states  a  cause  of  ac- 
tion. 

Judgment  reversed. 

We  concur:  SHAW,  J.;  LAWLOR,  J. 

On  Motion  for  Rehearing. 
PER  CURIAM.    Rehearing  denied. 

ANGELLOTTI,  C.  J.  (dissenting).  I  dis- 
sent from  the  order  denying  a  rehearing. 
To  my  mind  the  department  opinion  violates 
the  well-settled  general  rule  that  conditions 
involving  a  forfeiture  must  be  strictly  con- 


strued against  the  grantor  and  In  favor  of 
the  holder  of  the  estate.    It  seems  to  me 
that  the  portion  of  the  condition  which  ii 
upheld,  viz.   "Nor  shall  any  person  or  pa- 
sons  other  than  of  the  Caucasian  race  be 
permitted  to  occupy  said  lot  or  lots,"  was 
not  Intended  by  the  parties  as  in  any  way 
applicable  to  occupation  by  the  owner  him- 
self. It  was  apparently  designed  to  prevent 
the  occupancy  by  others  than  the  owner  un- 
der his  (the  owner's)  permission  or  license. 
Taken  in  connection  with  the  preceding  part 
of  the  sentence,  from  which  it  Is  separated 
by  a  comma,  my  opinion  is  that  it  can  fair- 
ly be  given  no  other  construction.  The  pre- 
ceding part  viz.    "That  the  said  property 
shall  not  be  sold,  leased  or  rented  to  any 
persons  other  than  of  the  Caucasian  race," 
was  designed  by  the  parties  to  prevent  the 
property  coming  into  the  ownership  or  con- 
trol of  any  person  not  of  the  Caucasian  race, 
leaving,  in  the  contemplation  of  the  parties, 
as  the  only  matter  calling  for  protection  in 
the  matter  of  occupancy,  the  prohibition  of 
occupancy  by  third  persons  not  of  the  Cau- 
casian race  under  permission  or  license  of 
the  owner.  The  language  used  would  be  apt 
language  to  show  this  intent  as  to  this  part 
of  the  provision.  Fairly  construed  it  simply 
said  that  the  owner  agreed  that  he  would  not 
permit  any  person  other  than  one  of  the  Cau- 
casian race  to  become  an  occupant  of  the 
property,  and  it  Is  an  undue  strain  of  the  word 
"permit,"  in  view  of  the  rule  of  strict  con- 
struction, to  hold  that  the  owner's  own  per- 
sonal occupancy  Is  a  violation  of  the  provi- 
sion. The  fact  that  the  first  portion  of  the 
provision  is  now  held  void  as  an  undue  re- 
straint on  alienation  In  no  way  affects  the 
construction  to  be  given  to  the  second  portion, 
for  obviously  the  whole  must  be  considered 
together  in  order  to  arrive  at  a  conclusion  as 
to  the  meaning  Intended  by  the  parties  to 
be  given  to  the  second  portion.  I  think  that 
by  the  decision  we  are  attributing  to  the 
second  portion  a  meaning  neither  Intended 
nor  expressed  by  the  parties  when  the  deed 
was  executed.  In  any  event  the  question  of 
proper  construction  is  so  doubtful  that  the 
matter  should  be  resolved  against  the  gran- 
tor and  In  favor  of  the  holder  of  the  estate. 

I  concur:  LENNON,  J. 
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STANIFORD  t.  TROMBLY  et  aL 
(8.  F.  8788.) 

(Supreme  Court  of  California.    Oct  8,  1919. 
Application  for  Modification  Denied 
Not.  6,  1919.) 

1.  Judgment  *=>265 — Jddqmint  abbitbahlly 
belictinq  80undabik& 

In  Buit  to  quiet  title  between  parties  in 
dispute  over  the  boundary  between  their  lands, 
judgment  for  defendants  arbitrarily  selecting 
boundaries  not  contended  for  or  attempted  to 
be  shown  by  either  party,  and  giving  defendant 
about  one-half  the  disputed  area,  cannot  stand. 

2.  Boundaries  *=48<2>— AcquirscENOE  in 

FENCE  AND  OCCUPANCY  NOT  AMOUNTING  TO 
AGREEMENT  THAT  FENCE  WAS  ON  TBUE 
BOUND  AST  LIRE. 

The  mere  acquiescence  by  a  landowner  in 
the  existence  of  a  fence  and  the  occupancy  by 
an  adjoining  landowner  of  land  on  bis  side  of 
It  did  not  amount  to  an  agreement  that  the 
fence  was  on  an  accepted  boundary  line. 

8.  Adverse  possession  *=>90  —  Necessity 
that  taxes  paid  be  assessed  against 
pbopebtt  claimed. 
Where  plaintiff  in  suit  to  quiet  title  and  his 
predecessors  in  interest  paid  taxes  on  665 
acres,  which  must  have  included  the  land  in  dis- 
pute, while  defendants  and  their  predecessors 
paid  taxes  on  property  comprising  only  200 
acres,  the  amount  of  land  called  for  in  their 
deeds,  defendants  do  not  hold  title  by  adverse 
possession  to  the  land  in  dispute  claimed  by 
them  on  account  of  the  location  of  a  fence. 

4.  Adverse  possession  «=27,  95— Lack  or 

SUPPOBT  Or  FINDING  BT  FACTS. 

In  suit  to  quiet  title  to  land  in  dispute  on 
account  of  the  location  of  a  fence,  the  finding 
of  title  in  defendants  by  adverse  possession 
Acid  unsupported  by  facts  bringing  their  oc- 
cupancy within  the  purview  of  Code  Civ.  Proc. 
|  325;  there  being  no  evidence  of  substantial 
inclosure  of  the  disputed  tract,  or  the  payment 
of  taxes. 

6.  Boundaries  «=*47(1)— Owneb  not  estop- 
ped to  dent  that  fence  was  on  tbue 

LINE. 

In  absence  of  fraud,  actual  or  construc- 
tive, one  of  two  adjoining  owners  mutually 
ignorant  of  the  true  boundary  line  was  not  es- 
topped to  assert  fence,  not  built  on  an  agreed 
line,  was  not  the  true  line  by  mere  failure  to 
dispute  the  use  of  the  land. 
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STAMFORD  v.  TROMBLT 
(in  p.) 

MEL  V  IN,  J 


Appeal  by  plaintiff  from  a 
judgment  against  him  in  a  suit  to  quiet  title 
to  certain  land  In  Santa  Clara  county. 

It  is  conceded  that  plaintiff  has  record  ti- 
tle to  565  acres  and  defendant  to  200  acres, 
and  that  the  two  tracts  adjoin  at  the  south 
of  the  land  of  defendants  and  the  north  of 
that  of  plaintiff.  Defendants  claim  about 
165  acres  more  than  their  record  title  by  rea- 
son of  a  boundary  fence  and  an  alleged  agree- 
ment between  the  parties  that  said  fence 
should  be  the  true  line  separating  the  parcels 
of  land.  Defendants  also  pleaded  prescrip- 
tion and  estoppel.  The  whole  controversy 
arises  over  the  boundary  line  between  the  two 
parcels  of  land.  D.  O.  Bidden  and  8 peer 
Riddell  were  the  predecessors  in  interest  of 
plaintiff  in  the  ownership  of  the  land  lying 
south  of  the  tract  in  dispute,  and  Peter  Trom- 
bly was  the  predecessor  In  interest  of  defend- 
ants in  the  ownership  of  the  acreage  to  the 
north  of  the  property  in  dispute. 

In  the  year  1876,  1877  or  1878,  as  the  court 
found,  because  the  stock  owned  by  one  or  the 
other  of  the  possessors  of  these  neighboring 
properties  would  wander  over  the  land  of 
the  other,  causing  trouble  or  annoyance  to 
the  owner  of  the  land  and  the  owner  of  the 
cattle,  D.  O.  Riddell  and  Peter  Trombly 
agreed  to  build  a  fence  to  prevent  the  stray- 
ing of  the  stock.  Riddell  was  to  build  half 
and  Trombly  half  of  the  fence.  In  accord- 
ance with  this  arrangement  the  fence  was 
built  The  court  fonnd  that  "said  fence  was 
not  built  upon  an  agreed  boundary  line  be- 
tween the  Riddell  tract  and  the  Trombly 
tract  to  settle  any  dispute,  uncertainty,  or 
controversy  arising  over  or  out  of  the  true 
location  of  the  dividing  line  between  the 
said  two  tracts  of  land."  The  fence  in  ques- 
tion extends  from  a  point  at  the  southeast 
corner  of  the  land  described  in  the  original 
deed  to  Trombly,  but  instead  of  following 
the  true  boundary  between  the  two  tracts, 
as  they  then  existed,  ran  far  to  the  southwest 
thereof.  It  did  not  extend  all  the  way  across 
the  property  of  Riddell,  but  to  a  natural  bar- 
rier, namely,  a  creek.  Beyond  the  fence  the 
conformation  of  the  land  and  the  thick 
growth  of  underbrush  were  sufficient  to  turn 
cattle.  In  their  answer  defendants  asserted 
that  the  agreed  boundary  line  followed  the 
fence  throughout  its  entire  length,  and  was 
extended  in  the  same  direction  to  the  south- 
westerly line  of  plaintiff's  property.  If  this 
claim  had  been  sustained,  it  would  have  re- 
sulted In  giving  to  defendants  a  triangular 
strip  of  land  south  of  the  true  line  between  the 
original  holdings  of  the  predecessors  in  in- 
terest of  these  litigants  and  extending  some 
distance  to  the  southwest  of  the  original 
Trombly  rancho  because  the  land  of  plaintiff 
subtended  by  the  supposed  agreed  boundary 
extends  farther  west  than  does  that  of  de- 
fendants. 

Notwithstanding  the  finding  that  the  fence 
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was  not  built  upon  a  line  agreed  upon  as  a 
boundary  at  the  time  of  Its  construction,  but 
that  11  was  Intended  to  turn  cattle,  the  court 
also  found  that  the  true  boundary  line  was 
uncertain  when  the  fence  was  built;  that  after 
Its  construction  for  a  period  of  30  years  nei- 
ther Blddell  nor  any  of  his  successors  made 
any  protest  against  "the  fence  existing  where 
it  was  thus  built" ;  that  Trombly  and  his  suc- 
cessors had,  during  all  of  that  period,  occu- 
pied and  cultivated  part  of  the  land  immedi- 
ately north  of  the  fence ;  that  their  possession 
was  open  and  well  known  to  plaintiff;  that 
no  objection  of  any  sort  was  made ;  and  that 
"by  reason  of  such  nonobjection  of  said  Bid- 
dell  and  his  successors  in  Interest  the  said 
Kiddell  and  those  claiming  under  him  ac- 
quiesced in  said  fence  as  being  the  boundary 
line  between  the  properties  owned  respective- 
ly by  the  said  Peter  Trombly  on  the  one 
Bide  and  the  said  DeWltt  C.  Biddell  on  the 
other  side."  It  was  found  also  that  since 
1867  plaintiff's  predecessors  and  plaintiff  had 
paid  taxes  on  land  described  as  "bounded  on 
the  north"  by  the  lands  of  defendants  or 
their  predecessors  (naming  them).  Converse- 
ly the  assessments  paid  by  defendants  and 
their  predecessors  were  on  land  "bounded  on 
the  south"  by  the  property  of  Blddell  or  one 
of  his  successors,  designated  by  name.  But 
in  every  assessment  the  Trombly  land  was 
described  as  containing  200  acres  and  the 
Blddell  property  as  having  an  area  of  565 
acres. 

In  its  judgment  the  superior  court  did  not 
accede  to  all  of  the  demands  of  defendants. 
It  was  found  that  the  defendants  were  enti- 
tled to  about  one-half  of  the  disputed  area, 
and  this  result  was  reached  by  treating  the 
fence  as  an  agreed  boundary  for  its  full 
length  and  then  arbitrarily  selecting  bound- 
aries extending  from  the  fence  to  the  true 
original  line  between  the  properties  and  fol- 
lowing said  line  to  the  northeasterly  end  of 
the  fence  at  the  southeast  corner  of  the  land 
of  defendants.  The  description  of.  the  parcel 
to  which  defendants  were  found  to  be  enti- 
tled follows  the  fence  to  its  southwesterly 
end  at  "the  center  of  a  creek,"  and  "running 
thence  down  the  center  line  of  said  creek  in 
a  northerly  direction  to  Murphy  canon  and 
creek;  running  thence  along  the  center  of 
Murphy  canon  and  creek  In  a  westerly  direc- 
tion to  where  Murphy  canon  and  creek  cross- 
es the  north  line  of  the  Riddell  ranch;  and 
running  thence  N.  76*  37'  B.  to  the  place  of 
beginning." 

[1,2]  The  Judgment  must  be  reversed,  If 
for  no  other  reason,  because  of  these  arbi- 
trarily selected  boundaries.  But  there  is 
another  and  stronger  reason  for  reversal. 
The  finding  that  the  fence  was  not  built  to 
establish  the  line  between  the  properties  is 
supported  by  the  evidence.  The  mere  ac- 
quiescence in  the  existence  of  the  fence  and 
the  occupancy  of  the  land  to  the  north  of  it 
would  not  amount  to  an  agreement  that  it 


was  on  an  accepted  boundary  line.  And  the 
large  area  of  the  irregular  parcel  subtended 
by  the  fence  and  the  creek  to  which  it  ex- 
tended would  go  far  to  indicate  that  the 
builders  of  the  fence  were  fixing  a  line  "for 
occupancy,  and  not  for  title."  This  case 
greatly  resembles  in  Its  facts  (except  those 
pertaining  to  estoppel)  Grant's  Pass  Land  * 
Water  Co.  v.  Brown,  168  Cal.  456,  143  Pat 
754.  In  that  case,  as  in  this,  it  was  shown 
that  a  fence  had  been  built  to  turn  cattle; 
that  thereafter  one  of  the  builders  of  the 
fence  occupied  the  land  set  off  by  the  fence 
from  his  neighbor's  property;  and  that  no 
agreement  had  been  made  as  to  the  other 
parts  of  the  boundaries.  Mr.  Justice  Shaw, 
who  wrote  the  opinion  of  the  court,  used  the 
following  language: 

"It  may  be  doubted  whether  in  any  case  io 
large  and  irregular  a  parcel  as  that  shown  on 
the  map,  departing  so  far  from  the  true  line, 
could  be  acquired  by  an  adjoining  owner,  un- 
der the  law  as  to  agreed  boundaries  placed  or 
made  with  intent  to  mark  or  fix  the  true  line. 
The  map  itself  seems  almost  conclusive  to  the 
effect  that  they  were  not  fixing  a  true  line, 
but  only  placing  a  boundary  for  occupancy,  and 
not  for  title.  But  we  need  not  decide  the  ques- 
tion.   The  doctrine  applies  only  to  lines  so 
far  as  marked  or  fixed  by  the  agreement.  The 
actual  location  is  the  thing  to  which  the  parties 
must  agree.  Where  such  agreement  extends  to 
a  part  only  of  the  line,  it  cannot  be  extended 
by  construction  or  implication,  so  as  to  em- 
brace a  part  of  the  bounds  which  were  not  con- 
sidered or  included  in  the  agreement  and  as 
to  which  there  was  no  agreement.    The  part 
of  the  line  which  was  fixed  does  not  inclose  the 
parcel  now  claimed,  but  only  runs  along  a  part 
of  one  side  thereof.    This  defense,  therefore, 
must  fail,  and  that  based  upon  adverse  posses- 
sion also  fails  because  of  the  failure  to  show 
payment  of  taxes  by  the  defendant  on  the  land 
within  the  real  bounds  of  the  Providencia  Ban- 
cho." 

[3]  The  last  sentence  quoted  applies  to  this 
case  because  defendants  and  their  predeces- 
sors paid  taxes  on  property  comprising  but 
200  acres  (the  amount  of  land  called  for  In 
their  deeds),  and  appellant  and  his  predeces- 
sors in  Interest  paid  taxes  on  565  acres,  which 
must  have  Included  the  land  here  In  dis- 
pute. The  defendants  therefore  do  not  hold 
title  by  adverse  possession. 

The  respondents  seem  to  rely  principally 
upon  the  doctrine  of  estoppel  as  applying  to 
the  appellant.   They  assert  that  plaintiff  is 
estopped  to  deny  their  title  to  the  land 
awarded  to  them  by  the  judgment  because  the 
court  found  (the  finding  being  No.  10)  that 
immediately  after  the  building  of  the  fence 
Trombly  began  using  the  land  in  the  awarded 
area  for  raising  grain  and  pasturing  stock.; 
that  he  and  his  successors  since  that  time 
have  been  in  the  open,  notorious,  exclusive 
possession  of  that  space ;  that  Trombly  divid- 
ed this  land  Into  fields  by  cross  fences;  that 
he  planted  and  replanted  a  vineyard ;  that  he 
and  his  successors  occupied  a  dwelling  on  the 
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disputed  strip;  that  an  orchard  was  planted 
on  this  part  of  the  property;  that  Riddell 
and  his  successors  bad  full  knowledge  of  the 
foregoing  facts,  and  at  no  time  did  they  as- 
sert ownership  In  the  disputed  tract  until 
this  suit  was  Instituted.  We  are  compelled 
to  construe  this  finding  In  connection  with 
others  which  are.  In  substance,  that  It  is  not 
true  that  on  January  10,  1894,  De  Witt  O. 
Rlddell  was  seized  In  fee  of  that  part  of 
the  disputed  area  which  the  court  awarded 
to  defendants,  and  that  he  did  not  convey 
that  particular  parcel  by  bis  deed  of  said 
date.  To  sustain  these  findings  there  must 
be  evidence  that  the  estoppel  had  become  ef- 
fective prior  to  the1  date  of  the  deed.  The 
court  also  found  that  upon  tbe  trial  of  the 
action  it  was  conceded  by  the  parties  there- 
to that  from  March  12,  1801,  to  November  0, 
18S1,  Spcer  Rlddell  and  De  Witt  G.  Riddell 
each  had  record  title  to  a  half  interest  In  the 
Riddell  ranch,  including  the  property  In  dis- 
pute; that  from  November,  1881,  the  title  was 
In  Speer  Riddell  until  his  death  in  1886; 
that  the  decree  distributing  this  property  as 
part  of  his  estate  to  De  Witt  C.  Riddell  was 
made  on  September  13, 1887 ;  and  that  the  rec- 
ord title  was  in  De  Witt  C.  Riddell  until  be 
and  his  wife  made  a  deed  to  Frank  O.  Staf- 
ford, as  trustee,  on  January  19, 1894.  Appel- 
lant insists,  therefore,  and  we  think  correctly, 
that  whatever  estoppel  may  be  claimed  In  fa- 
vor of  respondents  must  be  shown  to  have 
been  created  against  both  the  Riddells,  if  oc- 
curring prior  to  November,  1881;  against 
Speer  Rlddell  alone  If  occurring  between 
November,  1881,  and  September,  1887;  and 
against  De  Witt  C.  Rlddell  alone  only  after 
the  last-named  date,  which  was  the  date 
tbe  ranch  was  distributed  to  him  as  devisee 
under  the  will  of  his  kinsman. 

Some  of  the  supposed  elements  of  estoppel 
are  not  supported  by  the  evidence.  Trombly 
did  not  (as  finding  No.  10  specifies  that  he 
did)  begin  using  the  disputed  area  after  the 
building  of  the  fence.  The  Trombly  residence 
on  that  territory  had  been  occupied  since 
1S73,  and  the  fact  that  the  fence  was  built, 
as  found  by  the  court,  to  restrain  cattle, 
would  Indicate  that  the  space  north  of  It  was 
already  In  use  as  pasture  for  Trombly's  cattle. 

There  Is  no  evidence  that  hay  was  raised 
on  the  triangular  strip  of  land  prior  to  1894, 
or  that  Peter  Trombly  cultivated  grain  there- 
on. One  witness  testified  that  his  father  as 
a  renter  put  In  grain  on  tbe  Rlddell  place, 
south  of  the  fence.  Our  attention  has  been 
called  to  no  other  testimony  regarding  the 
planting  of  grain. 

[4]  The  finding  of  adverse  possession  Is 
not  supported  by  facts  bringing  tbe  occu- 
pancy within  tbe  purview  of  section  325, 
Code  of  Civil  Procedure.  There  is  no  evi- 
dence of  substantial  inclosure  of  the  disputed 
tract  or  the  payment  of  taxes.  Such  occu- 
pancy as  was  shown  would  not  support  the 
finding  of  an  adverse  possession,  and,  upon 
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the  same  principle,  would  not  suffice  to  estop 
plaintiff  from  claiming  possession  under  his 

deed. 

There  is  evidence  that  there  were  cross 
fences  on  the  place  when  Trombly  went 
there,  but  no  showing  that  he  built  any  or 
that  any  such  fences  were  built  prior  to  1894. 

The  evidence  with  reference  to  the  vine- 
yard indicates  that  It  was  planted  after  1894. 

No  testimony  has  been  called  to  our  atten- 
tion which  would  justify  the  finding  that  an 
orchard  had  been  planted  on  any  part  of  the 
disputed  territory. 

Appellant  concedes  the  long  occupancy  of 
tbe  bouse  by  tbe  Trombly  family,  the  demoli- 
tion and  reconstruction  of  the  barn  found 
there  when  they  first  went  on  the  land,  and 
that  the  Riddells  had  full  knowledge  of  all 
that  their  neighbors  (who  were  their  intimate 
friends)  were  doing. 

Regarding  that  part  of  finding  No.  10  that 
Rlddell  did  not  at  any  time  after  the  fence 
was  built  assert  ownership  of  the  land  to 
the  north  thereof,  appellant  insists  that  the 
record  fails  to  show  any  denial  of  his  owner- 
ship prior  to  1894,  and  that  therefore  be  was 
not  called  upon  to  make  any  such  assertion 

[I]  In  view  of  the  finding  that  the  fence 
along  the  south  line  of  the  disputed  territory 
was  not  built  upon  an  agreed  boundary  line, 
the  estoppel,  If  any  exists,  must  have  been 
created  by  declarations  or  conduct,  and  not 
by  contract.  True,  there  was  testimony  to 
the  effect  that  at  the  time  of  the  construction 
of  the  fence  the  builders  declared  it  to  be  a 
boundary  fence,  but  evidently  the  court  did 
not  accept  that  version  of  the  reason  for  its 
construction.  The  real  question  therefore  Is 
whether  or  not  the  mere  failure  to  dispute  the 
right  of  tbe  Tromblys  to  the  use  of  the  prop- 
erty north  of  the  fence  amounted  to  conduct 
which  prior  to  1894  estopped  the  plaintiffs 
predecessor  or  predecessors  in  Interest  from 
claiming  title  to  It  That  the  Riddells  and  tbe 
Tromblys  were  both  Ignorant  of  the  true  line 
between  their  properties  is  very  apparent,  but 
there  Is  nothing  in  this  record  disclosing  any 
false  representation  or  concealment  of  mate- 
rial facts  by  plaintiff  which  misled  his  neigh- 
bors on  the  north  to  their  disadvantage.  The 
location  of  the  residence  was  an  established 
fact.  The  use  of  some  of  the  land  for  grazing 
purposes  was  also  an  established  fact.  Tbe 
ascertainment  of  the  true  line  was  equally 
within  the  power  of  the  owners  of  both  tracts, 
but  their  mutual  or  common  Ignorance  con- 
tinued for  years.  There  was  an  absence  of 
tbe  essential  elements  of  estoppel,  namely, 
false  statements  or  concealments,  or  conduct 
amounting  to  false  statements  or  conceal- 
ments, with  reference  to  the  boundary  made 
by  one  having  knowledge,  actual  or  virtual, 
of  the  facts,  to  one  ignorant  of  the  truth  with 
the  Intention,  resulting  in  consummation, 
that  he  should  act  upon  such  false  statements 
or  concealments  or  equivalent  conduct  Blge- 
low  on  Estoppel  (Edition  of  1913)  603  et 
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seq.;  Boggs  t.  Merced  Mining  Co.,  14  Cal. 
279-867;  Stanley  t.  Green,  12  Cal.  148; 
Grant's  Pass  Land  &  Water  Co.  v.  Brown, 
supra.  The  decision  of  the  superior  court  is 
not  supportable,  therefore,  upon  the  ground 
of  estoppel. 
Judgment  reversed. 

We  concur:  ANGELLOTTI,  C.  J. ;  SHAW, 
J.;  IiENNON,  J.;  WILBUR,  J.;  OLNET,  J.; 
LAWLOR,  J. 


WEAVERING  v.  SCHNEIDER.    (Civ.  3079.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.    Dec  4,  1919.) 

1.  Appeal  and  ekbob  «=»781(6)  —  Appeal 
from  ob  deb  appointing  receiver  dismissed 
where  bale  of  all  property  was  ag  bee  d 

TO. 

An  appeal  from  an  order  appointing  a  re- 
ceiver will  be  dismissed,  where,  on  calling  of  the 
case  in  the  appellate  court,  there  is  presented  a 
certified  copy  of  a  stipulation  of  the  parties 
filed  in  the  superior  court  from  which  it  ap- 
pears that  appellant  and  respondent  have  agreed 
to  an  immediate  sale  by  the  receiver  of  all  of 
the  property  in  his  hands,  and  for  a  disposal 
of  the  proceeds  of  the  sale  and  of  all  other 
property  belonging  to  the  copartnership,  exist- 
ing between  the  parties  to  the  action. 

2.  APPEAL  AND  EBBOB  «=»781(1)— IN  ABSENCE 
Or  CONTBOVEB8T  APPEAL  NOT  CONSIDERED  TO 
DETERMINE  C08TS. 

Where  an  appeal  no  longer  involves  the 
determination  of  adversary  rights,  the  ques- 
tions presented  will  not  be  considered,  even  for 
the  purpose  of  deciding  who  should  pay  the  costs 
on  appeal. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  George  H.  Caba- 
nlss,  Judge. 

Action  by  Frederick  Weavering  against 
Fred  Schneider.  From  an  order  appointing 
a  receiver,  the  defendant  appeals.  Appeal 
dismissed. 

W.  H.  Barrows,  of  San  Francisco,  for  ap- 
pellant. 

A.  M.  More,  of  San  Francisco  (E.  B.  Merlng 
and  M.  J.  Gillespie,  both  of  San  Francisco, 
of  counsel),  for  respondent 

WOOD,  Judge  pro  tem.  [1]  This  is  an  ap- 
peal from  an  order  appointing  a  receiver. 
Upon  the  calling  of  the  case  in  this  court 
there  was  presented  a  certified  copy  of  a  stip- 
ulation of  the  parties  filed  in  the  superior 
court  It  appears  from  an  examination  of 
this  stipulation  that  the  appellant  and  re- 
spondent have  agreed  to  an  immediate  sale 
by  the  receiver  of  all  the  property  In  his 
hands,  and  for  a  disposal  of  the  proceeds  of 
the  sale  and  of  all  other  property  belonging 
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to  the  copartnership  existing  between  the 
parties  to  the  action.  It  follows  that  there 
la  now  no  actual  controversy  between  the 
parties. 

[2]  It  was  held  In  Nelson  v.  Nelson,  153 
CaL  204,  94  Pac  880,  that  where  an  appeal 
no  longer  Involves  the  determination  of  ad- 
versary rights,  the  questions  presented  would 
not  be  considered,  even  for  the  purpose  of  de- 
ciding who  should  pay  costs  on  appeal. 

The  appeal  Is  dismissed. 

We  concur:  WASTE,  P.  J.;  KERRIGAN,  J. 


VAILE      WALKER  CONST.  CO. 
(Civ.  2890.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision t,  California.    Dec.  1,  1919.) 

Master  and  servant  «=>73(2)— Right  of  em- 
ploye TO  COMPENSATION  DURING  VACATION. 
Where  vacations  taken  by  an  employe  were 
in  accordance  with  the  prevailing  custom  is 
the  employment,  and  the  employer  in  each  case 
assented,  and,  except  as  to  the  last  year,  paid 
the  employs  full  salary,  thus  recognising  his 
right  to  take  vacations  without  deduction,  the 
employe  was  entitled  to  compensation  for  time 
on  vacation. 

Appeal  from  Superior  Court,  Imperial 
County ;  Franklin  J.  Cole,  Judge. 

Action  by  Robert  B.  Vaile  against  the 
Walker  Construction  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed. 

George  H.  Banta,  of  El  Centro,  for  appel- 
lant 

J.  W.  Glassford,  of  El  Centro,  for  respond- 
ent 

SHAW,  J.  The  complaint  herein  contains 
two  counts.  The  first  states  a  cause  of  ac- 
tion for  disbursement  of  money  made  by 
plaintiff  for  and  on  behalf  of  defendant  at 
its  special  Instance  and  request  In  the  sec- 
ond count  plaintiff  sues  for  a  balance  alleg- 
ed to  be  due  him  from  defendant  under  the 
terms  of  a  written  contract  of  employment 
at  a  salary  of  $125  per  month.  The  court, 
In  effect,  found  that  the  sum  of  $100  was 
due  to  plaintiff  upon  the  first  count  and 
$574.58  due  upon  the  second  count  making  a 
total  of  $674.58,  upon  which  defendant  was 
entitled  to  a  credit  of  $350,  as  the  value  of 
a  lot  title  to  which  defendant  caused  to  be 
conveyed  to  plaintiff,  upon  which  finding  the 
court  gave  Judgment  against  defendant  for 
$324.58,  from  which  it  appeals.  The  finding 
as  to  the  nmount  due  upon  the  first  count  is 
not  questioned  by  appellant 

The  term  of  employments  as  alleged  in  the 
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complaint,  was  from  August  l,  1913,  to  Sep- 
tember 1,  1916,  making  ST  months,  which, 
at  the  salary  specified  In  the  contract  of  $126 
per  month,  amounts  to  $4,828,  notwithstand- 
ing which  fact  the  court  found  the  total  sum 
earned  during  the  87  months  to  have  been 
$4,775,  upon  which  it  found  that  $4,200.42 
had  been  paid.  Deducting  this  latter  sum 
from  the  amount  of  $4,626,  which  was  the 
actual  sum  earned,  leaves  a  balance  of  $424.- 
68,  Instead  of  $074.58,  as  found  by  the  trial 
court. 

Appellant's  contention  that  plaintiff  was 
not  entitled  to  compensation  for  periods  of 
time  In  each  year  covered  by  his  service  dur- 
ing which  he  was  on  vacation  is  without 
merit.  The  evidence  shows  that  the  vaca- 
tions taken  by  him  were  not  only  In  accord- 
ance with  the  prevailing  custom  In  the  em- 
ployment in  which  plaintiff  was  engaged,  but 
that  defendant,  as  such  employer,  In  each 
case  assented  thereto,  and,  except  as  to  the 
last  year,  paid  his  full  salary,  thus  recog- 
nising his  right  to  take  a  vacation  without 
any  deduction  from  his  salary. 

Upon  the  proofs  made  it  clearly  appears 
that  plaintiff  is  entitled  to  recover  for  the 
amount  erroneously  found  due  by  the  court, 
less  $150,  and,  since  the  contract  provides 
that  he  should  have  30  days'  notice  by  de- 
fendant of  the  termination  of  the  employ- 
ment, perhaps  also  for  an  additional  month's 
salary.  But  upon  the  allegations  of  the 
complaint  and  findings  made  we  are  unable 
to  order  a  modification  of  the  judgment  so 
as  to  afford  him  the  relief  to  which  other- 
wise he  is  entitled. 

The  Judgment  is  reversed. 

We  concur:   CONRET,  P.  J.;  JAMES,  J. 


MANN  v.  DETTLING  et  aL    (Civ.  3048.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.    Dec.  1,  1019.) 

APPEAL  AND  XBBOS  «=>100S(1)  — FINDINGS  Or 
COURT  ON  CONFLICTING  TESTIMONY  CONCLU- 
SIVE. 

Findings  of  the  trial  court  sitting  without 
a  Jury  are  conclusive  on  appeal. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  D.  C  Deasy, 
Judge. 

Action  by  G.  P.  Mann  against  Michael 
Dettling,  etc.,  and  others.  Findings  and 
judgment  for  plaintiff,  and  defendants  ap- 
peal. Affirmed. 


J.  L.  Morris,  of  San  Francisco,  for  appel- 
lants. 

Augustin  O.  Keane,  of  San  Francisco,  for 

respondent 

WASTE,  P.  J.  This  Is  an  action  for  dam- 
ages to  an  automobile  belonging  to  the  plain- 
tiff, and  for  personal  injuries  suffered  by 
him,  alleged  to  have  been  caused  by  a  colli- 
sion between  plaintiff's  automobile  and  a 
milk  wagon  belonging  to  Michael  Dettling 
and  driven  by  his  employe,  Fred  Seller.  The 
cause  was  tried  before  the  court  sitting  with- 
out a  jury.  The  findings  and  judgment  were 
in  favor  of  the  plaintiff  in  the  sum  of  $500, 
and  defendant  appeals. 

Plaintiff  was  driving  his  automobile  at  a 
speed  of  about  20  miles  an  hour  along  the 
rails  of  the  southeasterly  car  track  on  How- 
ard street,  near  Twelfth  street,  In  the  city 
of  San  Francisco.  Just  ahead  of  him  and 
proceeding  at  a  speed  of  about  12  to  15  miles 
an  hour,  the  defendant,  Fred  Seller,  was 
driving  a  motortruck  along  the  portion  of  the 
street  lying  between  the  car  track  and  the 
southeasterly  curb  of  the  street.  There  was 
ample  room  for  plaintiff  and  defendant,  thus 
driving  along  the  right  half  of  the  roadway, 
to  continue  in  the  same  direction,  or,  while 
so  driving,  for  plaintiff's  automobile  to  over- 
take the  truck  driven  by  the  defendant  and 
to  pass  along  the  left-hand  side  thereof. 
This  last  plaintiff  attempted  to  do,  when 
the  defendant  Seller,  without  sounding  any 
warning  or  gong,  or  giving  any  alarm  or 
warning  by  word  of  mouth,  or  raising  his 
hand,  or  otherwise  giving  any  signal  of  his 
Intention  or  purpose,  and  without  looking  to 
see  whether  there  was  sufficient  space  there- 
for, turned  the  motortruck  he  was  driving 
abruptly  to  the  left  and  collided  with  plain- 
tiff's automobile,  throwing  it  across  the 
street  and  against  a  pole  on  the  northwester- 
ly curb,  wrecking  and  demolishing  the  ma- 
chine and  injuring  plaintiff. 

There  is  a  conflict  in  the  testimony  as  to 
the  rate  of  speed  at  which  the  two  machines 
were  progressing,  and  as  to  whether  or  not 
defendant  Seller  turned  the  motortruck  in 
front  of  the  plaintiff.  Appellants  contend 
that  plaintiff  was  proceeding  at  an  unlawful 
rate  of  speed  and  attempted  to  pass  the 
motortruck  driven  by  Seller  without  giving 
any  warning  of  his  approach,  as  required 
by  the  ordinance  of  the  city  of  San  Francis- 
co, and  in  fact  collided  with  the  motortruck, 
which  was  proceeding  straight  ahead.  The 
court,  however,  found  the  facts,  as  we  have 
stated  them  to  be  true.  There  Is  no  merit 
in  the  appeal. 

The  judgment  is  affirmed. 


We  concur: 
GAN,  J. 


RICHARDS,  J.;  KERRI- 
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STONE  t.  HANCOCK  et  at   (Civ.  8108.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.   Not.  19,  1919.) 

1.  Mortgages  *=»415(1)  —  Election  to  be- 
scind  ob  defend  fob  fraud  ob  want  of 
consideration. 

Mortgagors  affected  by  fraud  or  failure  of 
consideration  were  not  required  to  rescind  the 
transactions  out  of  which  the  note  and  mort- 
gage arose,  but  had  an  election  to  do  so,  or  to 
defend  the  action  of  the  corporate  mortgagee 
or  its  assignee  to  enforce  the  obligation  on  the 
ground  of  fraud  or  the  want  or  failure  of  con- 
sideration. 

2.  Appeal  and  ebbob  «=>907(3>— Pbesdmp- 
tion  in  favob  of  tbial  coubt  in  absence 
of  evidence. 

In  case  of  an  appeal  on  the  judgment  roll, 
the  appellate  court  is  bound  to  conclude,  in 
the  absence  of  the  evidence  in  the  case,  that  the 
findings  of  the  trial  court  are  fully  sustained. 

3.  Mobtgages  *=»256  —  Transferred  sub- 
ject TO  DEFENSES. 

A  note  and  mortgage,  which  were  nonnego- 
tiable,  were  taken  by  the  transferee  subject  to 
all  outstanding  equities  and  defenses,  as  fraud 
and  want  of  consideration  on  the  part  of  the 
mortgagee,  in  favor  of  the  mortgagors. 

4.  Appeal  and  ebbob  «=>  187(3)— Point  or 

DEFECT  IN  PASTIES  NOT  RAISED  BELOW  NOT 
AVAILABLE. 

The  transferee  of  a  note  and  mortgage  se- 
curing it,  suing  the  mortgagors  for  foreclosure, 
who  did  not  object  during  trial  that  the  origi- 
nal mortgagee  was  not  made  a  party,  cannot 
raise  the  point  on  appeal. 

Appeal  from  Superior  Court,  San  Bernard- 
ino County ;  H.  T.  Dewhlrst,  Judge. 

Action  by  L.  G.  Stone  against  Arrialus 
Hancock  and  others.  From  a  judgment  for 
defendants  Hancock,  plaintiff  appeals.  Af- 
firmed. 

John  B.  Daly  and  James  H.  Daly,  both  of 
Long  Boach,  for  appellant. 

Warner  &  Jones,  of  San  Bernardino,  for  re- 
spondents. 

RICHARDS,  J.  This  is  an  appeal  from  a 
judgment  in  favor  of  the  defendants  Arrialus 
Hancock  and  Mary  Hancock,  his  wife,  in  an 
action  .brought  by  the  plaintiff  herein  as  the 
assignee  of  a  certain  mortgage  made  and  ex- 
ecuted by  the  said  defendants  Huncock  to  a 
certain  corporation  known  as  the  Garden  Col- 
onies, Incorporated,  and  by  It  transferred  to 
said  plaintiff.  The  answer  of  said  defend- 
ants set  forth  in  detail  the  history  of  the 
transaction  between  themselves  and  snid  cor- 
poration, resulting  in  the  making  and  execu- 
tion of  said  mortgage  and  In  the  alleged  fail- 
ure of  consideration  therefor.  The  court 
found  in  favor  of  the  said  defendants  Han- 
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cock  upon  the  Issues  tendered  by  their  said 
answr ;  bat  the  court  further  found  that  at 
the  time  said  mortgage  was  made  the  premis- 
es covered  thereby  were  subject  to  a  prior 
mortgage  given  to  secure  the  sum  of  $482.15, 
which  mortgage  the  Garden  Colonies,  Incor- 
porated, bad  caused  to  be  released  by  the 
payment  of  said  sum  secured  thereby,  and 
the  court  thereupon  found  that  an  equity  ex- 
isted In  favor  of  the  plaintiff  in  this  action 
as  the  transferee  of  the  rights  of  the  Garden 
Colonies,  Incorporated,  in  the  premises,  re- 
quiring the  repayment  to  said  plaintiff  of  the 
sum  thus  expended  by  its  assignor,  and  ac- 
cordingly rendered  judgment  in  the  plaintiff's 
favor  for  said  sum,  but  for  no  other  or  fur- 
ther sum.  The  plaintiff  appeals  from  said 
judgment  upon  the  judgment  roll  alone. 

[1-1]  The  first  point  made  by  him  upon  such 
appeal  is  that  the  defendants  were  not  enti- 
tled to  the  relief  granted  them,  for  the  rea- 
son that  they  bad  taken  no  steps  to  rescind 
the  transaction  between  themselves  and  the 
said  corporation.  The  defendants,  however, 
were  not  required  to  rescind  the  transaction 
out  of  which  said  note  and  mortgage  arose, 
since  they  had  their  election  under  the  law 
either  to  take  affirmative  action  in  the  way 
of  rescinding  the  transaction  between  them- 
selves and  said  corporation,  or  of  not  taking 
such  action,  but  of  defending  against  the  ac- 
tion of  said  corporation  or  Its  assignee  to  en- 
force their  obligation  upon  the  ground  of 
fraud  or  of  the  want  or  failure  of  considera- 
tion. This  appeal  being  upon  the  judgment 
roll  we  are  bound  to  conclude,  in  the  absence 
of  the  evidence  in  the  case,  that  the  findings 
of  the  court  were  fully  sustained  by  such  evi- 
dence. The  contention  of  the  appellant  that 
the  plaintiff,  as  the  assignee  of  said  corpora- 
tion, took  said  mortgage  without  knowledge 
of  the  alleged  fraudulent  acts  of  Its  assignor 
and  without  knowledge  of  the  want  or  fail- 
ure of  consideration,  and  therefore  took  and 
held  the  same  free  from  the  equities  asserted 
by  the  defendants  herein,  is  entirely  without 
merit,  since  the  note  and  mortgage  were  non- 
negotiable,  and  hence  were  taken  by  the 
transferee  thereof  subject  to  all  of  the  out- 
standing equities  and  defenses  in  favor  of  the 
mortgagors.  Meyer  v.  Weber,  133  Cal.  681,  65 
Pac.  1110;  Briggs  v.  Crawford,  162  Cal.  124, 
121  Pac.  3S1 ;  National '  Hardware  Co.  v. 
Sherwood,  1G5  Cal.  1, 130  Pac.  881 ;  Taylor  v. 
Jones,  165  Cal.  Ill,  131  Pac.  114. 

[4]  The  appellant's  next  contention  is  that 
the  original  mortgagee  was  not  made  a  party 
to  this  action,  but  aside  from  the  fact  that 
the  record  discloses  that  the  Garden  Colonies, 
Incorporated,  had  ceased  to  exist  prior  to  the 
Institution  of  this  action,  and  hence  could  no 
longer  perform  any  of  the  terms  of  Its  con- 
tract with  said  defendants,  It  appears  that  no 
objection  was  urged  by  the, plaintiff  during 
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the  trial  upon  the  ground  of  defect  of  par- 
ties; hence  the  point  Is  not  available  upon 
appeal. 

We  find  no  merit  In  this  appeal.  Judgment 
affirmed. 

We  concur:  WASTE,  P.  J.;  KERRIGAN,  J. 


WARD  v.  ANDREWS.    (Civ.  2429.) 

(District  Court  of  Appeal,  Second  District,  Divi- 
sion 1,  California.  Nov.  21,  1919.  Hearing 
Denied  by  Supreme  Court  Jan.  19, 1920.) 

1.  Appeal  and  bbbob  «=>  1011(1)— Findings 
on  conflicting  evidence  not  disturbed. 

The  appellant  court  will  not  disturb  a  find- 
ing of  the  trial  Judge  based  upon  conflicting  evi- 
dence. 

2.  Principal  and  agent  <S=»48 — Gratuitous 

AGENT  TO  USE  GOOD  FAITH. 

A  gratuitous  agent  is  bound  to  use  the  same 
degree  of  good  faith  toward  his  principal  as  an 
agent  for  compensation. 

3.  Principal  and  Agent  c$=s69(2)— Agent 

CANNOT  MAKE  PROFIT  FOB  HIMSELF. 

An  agent  cannot  while  dealing  for  his  prin- 
cipal make  any  profit  for  himself  out  of  the 
transaction  being  conducted  by  him. 

4.  Pleading  <8=236(6)  —  Amendment  or 
pleading  at  opening  and  close  or  trial 

SI8CBETIONABT. 

The  denial  of  motions  to  amend  the  an- 
swer by  striking  out  matter  therefrom  at  the 
opening  and  close  of  a  trial  was  within  the 
discretion  of  the  trial  court. 

6.  Evidence  «=>471(6)— Answkb  objection- 
able as  conclusion. 
A  statement  of  a  witness,  "The  conversation 
was  just  simply  that  he  asked  Mr.  A.  to  look 
after  my  affairs,  and  Mr.  A.  consented,"  was  ob- 
jectionable as  being  expressive  of  the  conclu- 
sion of  the  witness. 

6.  Appeal  and  ebbob  «=>1050(1)— Admission 
or  conclusion  or  witness  harmless  in 
view  or  cboss-examination. 
Allowing  a  witness  to  testify,  "The  con- 
versation was  just  simply  that  he  asked  Mr.  A. 
to  look  after  my  affairs,  and  Mr.  A.  consented," 
was  not  prejudicial  error,  where  the  witness 
was  fully  cross-examined  as  to  the  conversation 
that  occurred. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  John  W.  Shenk,  Judge. 

Action  by  Lillian  A.  Ward  against  Harry 
Andrews.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  On  death  of  the  defendant, 
his  administratrix,  Elizabeth  Lyman  An- 
drews, was  substituted.  Affirmed. 

Griffith  Jones  and  Warren  L.  Williams, 
both  of  Los  Angeles,  for  appellant. 

Cons  tan  Jensen,  of  Los  Angeles,  for  re- 
spondent. 


JAMES,  J.  Appeal  from  a  judgment  en- 
tered in  favor  of  the  plaintiff.  The  action 
was  brought  to  recover  the  sum  of  $1,000. 
Plaintiff,  in  her  complaint,  alleged  facts 
showing  that  the  defendant,  while  acting  aa 
her  agent  in  negotiating  for  the  purchase  of 
certain  furniture,  furnishings,  and  lease  of 
an  apartment  house,  made  a  profit  of  the  sum 
mentioned  without  her  knowledge  or  approv- 
al. The  facts  alleged  show  that  the  agency 
was  gratuitous,  that  plaintiff  was  a  widow, 
and  that  defendant  had  been  a  friend  of  ber 
late  husband  and  herself.  The  allegations 
were,  in  part,  as  follows: 

"That  defendant  at  all  said  times  stated  and 
represented  to  plaintiff  that  be  was  her  friend 
and  had  been  the  friend  of  her  deceased  bus- 
band;  that  he  was  engaged  in  the  real  estate 
and  apartment  house  brokerage  business,  and 
had  had  many  years'  experience  in  such  busi- 
ness; that  by  reason  of  such  friendship  and 
such  experience  he  could  and  would  aid  plaintiff 
in  investing  her  money  in  the  manner  she  stat- 
ed as  aforesaid,  and  could  and  would  do  so 
without  receiving  or  expecting  any  compensa- 
tion from  plaintiff  therefor." 

The  undisputed  evidence  showed  that  de- 
fendant did  negotiate  for  the  purchase  of 
furniture,  furnishings,  and  lease  of  an  apart- 
ment house,  and  that  a  deal  was  consummat- 
ed whereby  plaintiff  become  the  owner  of  the 
same  at  a  price  of  $12,000.  The  first  price 
made  by  the  owner  of  the  place  was  $12,500. 
The  owner  took  up  the  matter  of  paying  a 
commission  with  the  defendant,  and  they 
finally  agreed  upon  a  price  of  $12,000,  out  of 
which  defendant  was  to  receive  and  did  re- 
ceive the  sum  of  $1,000.  Upon  making  dis- 
covery that  the  defendant  had  been  paid  the 
amount  mentioned,  plaintiff  brought  this  ac- 
tion. 

[1-1]  The  court  made  findings  In  accord- 
ance with  the  facts  alleged,  and  it  may  be 
said  that  there  was  ample  evidence  to  show 
that  defendant  assumed  the  duties  of  an 
agent  toward  the  plaintiff.  There  was  evi- 
dence also  showing  that  the  defendant,  after 
the  deal  was  consummated,  had  made  state- 
ments to  third  persons  to  the  effect  that  he 
had  made  no  profit  on  the  deal.  In  his  own 
testimony  the  defendant,  while  admitting  his 
friendship  and  acquaintance  with  the  plain- 
tiff and  her  deceased  husband,  denied  that 
he  bad  assumed  the  confidential  relation  of 
agent  toward  the  plaintiff.  This  testimony, 
however,  merely  presented  a  conflict  In  the 
evidence  which  the  trial  Judge  had  the  duty 
to  resolve  and  as  to  which  conflict  this  court 
can  have  no  concern.  That  a  gratuitous  agent 
is  bound  to  use  the  same  degree  of  good 
faith  toward  his  principal  as  an  agent  for 
compensation  Is  clearly  settled  beyond  any 
room  for  dispute.  Mr.  Mechem,  In  his  work 
on  Agency  (2d  Ed.),  at  paragraph  1223  et 
seq.,  restates  the  rule  and  cites  authorities 
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thereunder.  We  quote  from  paragraph  1226 
of  the  same  work: 

"In  accordance  with  this  rule,  where  one  who, 
while  pretending  to  act  as  the  agent  of  the  pur- 
chaser of  certain  real  estate,  was  in  reality  act- 
ing as  the  agent  of  the  seller,  and  received  as 
his  compensation  from  the  seller  a  note  given 
by  the  purchaser  as  part  of  the  purchase  price, 
it  was  held  that  he  should  be  restrained  from  en- 
forcing payment  of  the  note,  and  that  it  should 
be  delivered  up  and  canceled." 

A  number  of  illustrations  are  given  by  the 
text-writer,  all  of  which  are  In  harmony  with 
the  Invariable  rale  that  an  agent  cannot, 
while  dealing  for  his  principal,  make  any 
profit  for  himself  out  of  the  transaction  be- 
ing conducted  by  him. 

Appellant  makes  the  point  that  the  com- 
plaint falls  to  state  a  cause  of  action,  but, 
as  we  have  already  said,  we  think  the  allega- 
tions, while  perhaps  needlessly  prolix,  were 
sufficient  to  show  that  the  obligation  assum- 
ed by  the  defendant  was  that  of  an  agent. 

[4]  The  defendant  In  his  answer  alleged  In 
one  of  the  paragraphs  that — 

"By  the  employment  of  his  skill,  knowledge, 
and  experience,  and  acting  in  behalf  of  plaintiff, 
he  induced  the  owner  of  said  furniture  and  fur- 
nishings to  accept  the  sum  of  $12,000." 

Both  at  the  opening  and  close  of  the  trial 
a  motion  was  made  by  the  defendant  to 
amend  the  answer  by  striking  out  this 
clause,  which  the  court  refused  to  allow  to 
be  done.  At  the  point  In  the  proceedings 
where  this  motion  to  amend  was  made  the 
court  undoubtedly  had  discretion  to  refuse 
the  leave  asked  for. 

[t,  I]  Another  alleged  error  is  predicated 
upon  the  fact  that  plaintiff  was  allowed  to 
testify  to  a  conversation  that  occurred  be- 
tween her  husband  and  the  defendant  at  the 
time  of  the  husband's  last  illness.  In  this 
regard  the  witness  stated: 

"The  conversation  was  just  simply  that  he 
asked  Mr.  Andrews  to  look  after  my  affairs, 
and  Mr.  Andrews  consented." 

While  the  answer  was  objectionable  as  be- 
ing expressive  of  the  conclusion  of  the  wit- 
ness, at  the  same  time  the  witness  was  fully 
cross-examined  as  to  the  conversation  that 
there  occurred,  and  we  think  the  error  of  the 
court  in  refusing  to  strike  out  the  statement 
was  not  so  prejudicial  as  to  require  a  re- 
versal for  that  reason  alone. 

We  think  that  the  testimony  given  by  Oarl 
Bronson,  which  referred  to  a  conversation 
he  had  bad  with  the  defendant  a  consider- 
able time  subsequent  to  the  purchase  of  the 
lodging  house,  was  competent,  even  though 
not  entitled  to  great  weight  It  was  cor- 
roborative of  the  fact,  as  claimed  by  the 
plaintiff,  that  she  was  being  guided  by  the 
advice  of  the  defendant,  all  of  which  was 
relative  to  the  question  of  the  claimed 


agency  relationship.  Were  we  to  concede 
that  the  rulings  of  the  court  in  admitting 
this  and  refusing  other  testimony  constitut- 
ed error,  we  would  still  not  be  warranted  in 
concluding,  in  view  of  the  evidence,  which 
amply  sustains  the  findings  of  the  court,  that 
a  miscarriage  of  justice  has  resulted. 

For  the  reasons  given,  the  judgment  ap- 
pealed from  is  affirmed. 

We  concur:   CONREY,  P.  J.;  SHAW,  J. 


LAWRENCE  ▼.  LONG  BEACH  PLEASURE 
PIER  COMPANY  et  al.   (Civ.  8042.) 

(District  Court  of  Appeal,  Second  District, 
Division  2,  California.  Nov.  22,  1919. 
Hearing  Denied  by  Supreme  Court. 
Jan.  19,  1920.) 

1.  Corporations  «=>98— Stock  certificate 
sufficiently  delivered  by  leaving  at 
purchaser's  house. 

A  certificate  of  stock  having  been  issued 
to  the  purchaser  and  left  at  his  house  for  him 
in  pursuance  of  a  contract,  there  was  a  suffi- 
cient delivery,  which  was  not  defeated  by  bis 
refusal  to  retain  it  and  its  return. 

2.  Bills  and  notes  «=»496(1),  524— Burdes 
or  pboof  as  to  ownership  of  note  kadi 

PAYABLE  TO  AND  INDORSED  BT  MAKER  IN 
BLANK. 

Where  a  note  was  made  payable  to  the 
maker  and  indorsed  by  him  in  blank,  it  passed 
presumptive  title  by  delivery,  and  the  produc- 
tion and  presentation  of  it  in  evidence  on  tne 
trial  by  certain  persons  was  prima  facie  evi- 
dence of  their  ownership,  but  where  it  appear- 
ed that  the  note  was  delivered  to  such  persons 
as  agents  for  another,  it  was  incumbent  upon 
them  to  make  some  further  showing  of  a  trans- 
fer of  title  to  them. 

8.  Property  «=»9— Possession  as  evidence 
of  ownerhip. 
Possession  of  property  alone  without  expla- 
nation is  evidence  of  ownership,  but  it  is  the 
lowest  species  of  evidence,  being  merely  pre- 
sumptive and  liable  to  be  overcome  by  any 
evidence  showing  the  character  of  the  posses- 
sion, and  that  it  is  not  necessarily  as  owner, 
and  if  the  custody  and  possession  is  shown  to 
be  equally  consistent  with  an  outstanding  own- 
ership in  a  third  person,  no  presumption  of 
ownership  arises  solely  from  possession. 

4.  Judgment  <g=>248 — No  jurisdiction  to 
give  judgment  against  persons  not  fab- 
ties. 

In  an  action  involving  a  note,  where  it  ap- 
peared that  a  third  person,  not  a  party  to  the 
action,  was  the  owner  of  the  note,  the  court 
could  not  enter  judgment  directing  a  cancella- 
tion of  the  note. 

Appeal  from  Superior  Court,  Los  Angeles 

County;  Eugene  V.  McDanlel,  Judge. 
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Action  by  Henry  Lawrence  against  the 
Long  Beach  Pleasure  Pier  Company  and  oth- 
ers. Judgment  for  plaintiff  and  defendants 
S.  H.  Ward  and  R.  H.  Mulllneaux  appeal. 
Modified  and  affirmed. 

I.  Henry  Harris  and  Chas.  A.  Bank,  both 
of  L  s  Angeles,  for  appellants. 

A.  S.  Maloney,  of  San  Bernardino,  Earl  D. 
Finch,  of  Redlands,  and  Frank  F.  Oster,  of 
Los  Angeles,  for  respondent. 

SLOANS,  J.  This  appeal  Is  taken  under 
the  alternative  plan.  It  Involves  a  typewrit- 
ten transcript  of  370  pages,  100  typewritten 
pages  of  pleadings,  including  an  original  and 
four  amended  complaints,  a  cross-complaint 
and  full  complement  of  demurrers,  motions, 
and  answers,  and  represents  the  activities  of 
several  resourceful  lawyers.  In  the  final  anal- 
ysis, however,  it  seems  to  resolve  itself  into 
a  simple  action  on  the  cross-complaint  to  re- 
cover on  a  promissory  note,  and  an  answer 
thereto  setting  up  fraud  in  procuring  the  ex- 
ecution of  the  note,  failure  of  consideration, 
and  denial  of  cross-complainants'  ownership 
of  trie  note.  The  original  action  was  aban- 
doned. The  judgment  appealed  from  Is  on 
the  cross-complaint  in  favor  of  the  cross- 
defendant,  Henry  Lawrence,  the  maker  of 
the  note,  under  findings  of  the  court  to 
the  effect  that  he  executed  the  note  in  ques- 
tion, which  was  made  payable  to  his  own 
order,  indorsed  by  himself  and  delivered  to 
the  cross-complainants  S.  H.  Ward  and  R.  H. 
Mulllneaux,  as  agents  of  the  M.  M.  &  W. 
Syndicate,  a  corporation,  which  was  not  a 
party  to  the  action.  The  court  further  found 
that  the  note  was  given  without  considera- 
tion, and  without  a  meeting  of  the  minds  of 
the  parties,  and  that  cross-complainants,  ap- 
pellants here,  did  not  become  the  owners  of 
It  The  findings  were  against  the  fraudulent 
misrepresentations  and  Inducements  set  out 
In  the  answer  to  the  cross-complaint,  but  held 
that  the  respondent  did  not  read  the  note  be- 
fore signing  it,  or  know  its  nature  or  con- 
tents, but  signed  it  in  the  belief  that  he  was 
signing  an  option  whereby  he  was  agreeing 
to  sell  certain  shares  of  stock  in  a  corpora- 
tion. 

[1]  There  is  much  evidence  in  the  record — 
taking  into  account  the  apparent  stupidity 
and  lack  of  comprehension  of  the  respondent, 
and  the  fact  that  he  was  a  foreigner  without 
much  business  experience — which  might  have 
justified  a  finding  that  the  note  was  executed 
through  fraud  and  misrepresentation.  But 
in  the  absence  of  a  finding  of  such  fraud,  the 
circumstances  of  the  signing  and  indorsement 
of  the  note  by  respondent  were  such  as  would 
establish  a  valid  obligation;  and  the  contract 
signed  by  him  and  the  receipt  for  his  note  In 
payment  of  the  corporate  stock  for  which  it 
was  given  show  a  complete  meeting  of  the 
minds  of  the  parties  to  the  transaction,  and 
that  the  note  was  given  in  consideration  of 
the  purchase  of  this  corporate  stock.  The 


certificate  of  stock,  having  been  issued  to  re- 
spondent and  left  at  bis  house  for  him  in  pur- 
suance of  the  contract,  constituted  a  sufficient 
delivery,  which  was  not  defeated  by  his  re- 
fusal to  retain  it  and  its  return  to  appellants. 

[2]  But  there  is  a  further  independent  de- 
fense to  the  cause  of  action  set  up  in  the 
cross-complaint.  By  an  amendment  to  his 
answer  to  the  cross-complaint  respondent  de- 
nied that  the  cross-complainants  were  the 
owners  or  holders  of  the  note.  The  court 
finds  in  accordance  with  this  denial,  and 
holds  that— 

"Said  Ward  and  Mullineaux,  nor  either  of 
them,  ever  have  been  the  owners  or  owner, 
holders  or  bolder  of  said  promissory  note  ex- 
cept as  the  agents  of  said  M.  M.  &  W,  Syndi- 
cate." 

It  is  true  this  note  was  made  payable  to 
the  maker  and  Indorsed  by  him  in  blank,  and 
so  would  pass  presumptive  title  by  delivery, 
and  the  production  and  presentation  of  it  in 
evidence  on  the  trial  by  the  appellants  was 
prima  facie  evidence  of  their  ownership.  But 
the  appellants  themselves  introduced  into  the 
evidence  of  the  case  the  contract  under  which 
this  note  was  given,  which  is  as  follows: 

"It  is  agreed  that  neither  party  shall  be 
bound  by  any  condition  or  representations  not 
expressed  herein.  Agreement.  M.  M.  &  W. 
Syndicate,  Los  Angeles,  California.  Mr.  Law- . 
rence  of  El  Casco  hereby  agrees  to  bay  and 
the  M.  M.  A  W.  Syndicate  agrees  to  sell  1,000 
shares  of  the  capital  stock  of  Neptune  Pier 
Company,  a  California  corporation,  for  the 
snm  of  one  thousand  and  note  dollars  ($1,000). 
Dated  this  17th  day  of  March,  A  D.  1915.  M. 
M.  &  W.  Syndicate,    Agent.  Name- 

Henry  Lawrence.   Address— Redlands,  Cal." 

Also  a  receipt  for  the  note  was  introduced, 
which  was  as  follows: 

"Receipt  M.  M.  &  W.  Syndicate,  Los  Ange- 
les, California,  March  17,  1915.  Received  of 
Henry  Lawrence  one  thousand  (note)  dollars 
(S1.000)  in  full  payment  for  1,000  shares  of 
the  capital  stock  of  Neptune  Pier  Company,  a 
California  corporation.  M.  M.  &  W.  Syndi- 
cate, S.  H.  Ward;  R  H.  Mullineaux,  Agent" 

These  documents,  together  with  the  note, 
were  executed  and  delivered  at  the  same  time 
and  as  part  of  the  same  transaction.  They 
show  that  this  note  was  delivered  to,  and  at 
that  time  became  the  property  of,  this  cor- 
poration, the  M.  M.  &  W.  Syndicate,  and  that 
the  possession  of  it  by  the  appellants  was  the 
possession  of  their  principal.  Under  these 
circumstances  it  was  Incumbent  upon  the  ap- 
pellants, who  originally  came  into  the  posses- 
sion of  this  note  of  their  principal  in  their 
capacity  as  agents,  to  make  some  further 
showing  of  a  transfer  of  title  to  themselves 
than  their  mere  possession. 

[3]  It  is  a  significant  fact  that,  notwith- 
standing the  raising  of  this  Issue  by  on 
amended  answer  during  the  trial,  not  one 
word  of  testimony  appears  In  the  record  to 
substantiate  the  possessory  claim  of  the 
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cross-complainants  to  any  right  or  ownership 
In  this  note.  The  citations  of  authority  made 
by  appellants  are  not  in  point.  The  posses- 
sion relied  on  in  each  instance  in  these  cases 
is  at  least  under  some  color  of  actual  assign- 
ment or  transfer.  As  said  In  Rawley  v. 
Brown,  71  N.  X.  85,  89: 

"Possession  of  property  alone  without  ex- 
planation is  evidence  of  ownership;  but  it.  is 
the  lowest  species  of  evidence.  It  is  merely 
presumptive,  and  liable  to  be  overcome  by  any 
evidence  showing  the  character  of  the  posses- 
sion, and  that  it  is  not  necessarily  as  owner. 
If  the  custody  and  possession  is  shown  to  be 
equally  consistent  with  an  outstanding  owner- 
ship in  a  third  person,  as  with  a  title  in  the 
one  having  the  possession,  no  presumption  of 
ownership  arises  solely  from  such  possession." 

[4]  The  M.  M.  &  W.  Syndicate,  not  having 
been  made  a  party  to  this  action,  and  it  be- 
ing found  to  be  the  owner  of  this  note,  it  is 
obvious  that  the  part  of  the  judgment  direct- 
ing the  cancellation  of  the  note  cannot  be 
sustained. 

We  call  attention  to  the  fact  that  the  por- 
tions of  the  record  printed  in  the  briefs  on 
this  appeal  are  entirely  inadequate  to  bring 
to  the  attention  of  the  court  the  matters  rel- 
evant to  the  points  in  issue.  The  Legisla- 
ture, by  its  recent  amendment  to  section  953a 
of  the  Code  of  Civil  Procedure,  has  provided 
that  no  appeal  shall  be  adversely  disposed  of 
because  of  failure  to  print  in  the  briefs  the 
portion  of  the  record  required,  or  any  part 
thereof,  but  that  the  appellate  court  shall  re- 
quire such  matter  to  be  printed  and  supplied 
by  supplemental  brief.  Not  having  any  legis- 
lative directions  as  to  the  course  to  pursue 
when  there  has  been  an  ostensible,  but  inade- 
quate, effort  to  supply  relevant  parts  of  the 
record,  we  have  found  it  necessary  to  make 
an  independent  research  through  the  volu- 
minous transcript  in  this  case  for  our  facts. 

The  judgment  is  modified  by  striking  out 
that  part  thereof  directing  the  cancellation 
of  the  note  sued  on,  and,  as  so  modified,  is 
affirmed. 

We  concur:  FINLAl'SON,  P.  J.;  THOM- 
AS, J. 


Ez  parte  SELOWSKY.   (Cr.  492.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.  Nov.  22,  1919.) 

1.  Criminal  law  «=»1216(2)— Statute  as  to 
imprisonment  whebe  two  sentences  are 
imposed  not  applicable,  where  punish- 
ment for  one  is  a  fine,  with  alternative 
of  imprisonment. 
Pen.  Code,  §  G69,  providing  that  when  a 
person  is  convicted  of  two  or  more  crimes  be- 
fore sentence  is  pronounced  for  either,  the  im- 
prisonment to  which  he  is  sentenced  upon  the 


second  or  other  subsequent  conviction  must  com- 
mence at  the  termination  of  the  first  term  of 
imprisonment  to  which, he  shall  be  adjudged,  or 
at  the  termination  of  the  second  or  other  sub- 
sequent term  of  imprisonment,  as  the  case  may 
be,  refers  to  cases  where  there  have  been  two 
convictions,  and  punishment  for  each  has  been 
that  of  imprisonment,  and  is  not  applicable 
where  a  second  judgment  for  contempt  required 
payment  of  the  fine  and  imprisonment  in  de- 
fault thereof  under  section  1205. 

2.  Contempt  <ft=>72  —  Judgment  imposing: 

FINE,  WITH  ALTERNATIVE  OF  IMPRISONMENT, 
ENFORCEABLE  BY  EXECUTION  OB  IMPRISON- 
MENT. 

Ordinarily,  when  one  is  sentenced  to  im- 
prisonment for  contempt,  the  imprisonment  be- 
gins to  run  at  once,  but  where  a  fine  is  imposed 
it  simply  becomes  a  judgment  for  so  much 
money  due  to  the  people,  and,  like  any  other 
judgment  against  a  party  owing  money  to  the 
state,  it  may  be  enforced  before  it  has  become 
barred  by  the  statute  of  limitations,  either  by 
execution  or  by  imprisonment. 

In  the  matter  of  the  application  of  Mary  M. 
Selowsky  for  writ  of  habeas  corpus.  Writ 
discharged. 

Frank  J.  Murphy,  of  San  Francisco,  for 
petitioner. 

Clarance  N.  Riggins,  Dist  Atty.,  of  Napa, 
for  respondent 

ELLISON,  Judge  pro  tern.  This  is  an  ac- 
tion for  the  release  of  the  petitioner  upon 
habeas  corpus.  It  appears  from  the  record 
that  on  November  19,  1917,  in  the  superior 
court  of  Napa  county,  in  an  action  wherein 
the  people  of  the  state  of  California  was 
plaintiff  and  said  Mary  M.  Selowsky  was  de- 
fendant, a  judgment  was  duly  given,  made, 
and  entered,  wherein  it  was  ordered,  adjudg- 
ed, and  decreed  that  the  premises  therein 
described  were,  at  all  tunes  recited  in  said 
judgment,  maintained  by  said  Mary  M.  Sel- 
owsky as  a  place  of  lewdness,  assignation, 
and  prostitution,  in  violation  of  the  laws  of 
the  state  of  California,  and  that  said  premis- 
es, at  all  of  said  times,  constituted  a  public 
nuisance;  said  judgment  decreed  that  said 
nuisance  be  abated,  and  that  said  Mary  M. 
Selowsky,  as  the  owner  of  said  premises,  be 
perpetually  enjoined  from  directly  or  Indi- 
rectly maintaining  or  permitting  such  nui- 
sance, and  from  directly  or  Indirectly  permit- 
ting the  use  of  said  premises,  or  any  part 
thereof,  for  the  purpose  of  lewdness,  assig- 
nation, or  prostitution,  and  from  directly  or 
indirectly  maintaining  and  permitting  on 
said  premises,  or  any  part  thereof,  any  act 
of  lewdness,  assignation,  or  prostitution. 

It  further  appears  that  on  the  9th  day  of 
July,  1918,  after  due  petition  and  notice  and 
service  made,  the  said  Mary  M.  Selowsky  was 
by  order  of  said  court  adjudged  guilty  of 
contempt  in  violating  the  terms  of  said  judg- 
ment above  referred  to,  and  she  was  sentenc- 
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ed  to  pay  a  fine  of  $1,000,  and  be  imprisoned 
in  the  county  jail  of  Napa  county  for  a  period 
of  six  months.  Immediately  thereafter  she 
commenced  the  service  of  such  sentence,  and 
on  August  17,  1918,  she  was  released  upon 
bail  in  habeas  corpus  proceedings  instituted 
in  this  court.  These  proceedings  were  fol- 
lowed by  certiorari  in  the  Supreme  Court  in 
which  the  validity  of  such  sentence  was  af- 
firmed. While  petitioner  was  on  bail  another 
charge  of  contempt  was  preferred  against 
her,  and  on  June  29,  1919,  she  was  convicted 
of  contempt  of  court  in  having  again  violated 
said  Judgment  by  continuing  to  maintain  a 
public  nuisance  on  said  premises,  and,  as 
punishment  thereof,  it  was  adjudged  that  she 
pay  a  fine  in  the  sum  of  $200,  and  that  in 
default  of  payment  tnereof,  she  be  imprison- 
ed in  the  county  jail  in  the  county  of  Napa, 
state  of  California,  for  the  term  of  one  day 
for  each  $2  of  said  One  until  the  same  be  ful- 
ly paid  and  discharged. 

Said  judgment  further  provided: 

"Said  term  of  imprisonment  shall  commence 
upon  the  expiration  of  the  term  of  imprisonment 
heretofore  imposed  upon  her  by  judgment  made 
and  entered  in  the  above-entitled  court  and  cause 
convicting  said  defendant  of  contempt  and  en- 
tered on  or  about  the  9th  day  of  July,  1919, 
and  upon  which  judgment  she  has  this  day  been 
committed." 


[1]  Upon  the  second  judgment  of  contempt, 
a  commitment  was  issued  on  the  16th  day  of 
October,  1919,  and  delivered  to  the  sheriff 
of  Napa  county,  and  under  it  he  retained  her 
in  custody.  Since  the  entry  of  said  judgment 
of  contempt  made  on  the  29th  day  of  June, 
1919,  the  defendant  has  served  in  the  county 
jail  of  Napa  county  more  than  100  days.  It 
is  the  contention  of  petitioner  that  imprison- 
ment upon  the  two  judgments  run  concurrent- 
ly, and  that  when  the  judgment  of  her  last 
contempt  was  rendered  on  the  29th  day  of 
June,  1919,  she,  being  then  in  prison  on  the 
former  judgment,  the  two  sentences  run  to- 
gether, and  when  the  longer  one  was  served 
she  was  entitled  to  her  discharge.  This  con- 
tention is  based  upon  section  069  of  the  Penal 
Code,  which  reads  as  follows : 

"When  any  person  is  convicted  of  two  or  more 
crimes  before  sentence  has  been  pronounced 
upon  him  for  either,  the  imprisonment  to  which 
he  is  sentenced  upon  the  second  or  other  subse- 
quent conviction  must  commence  at  the  termina- 
tion of  the  first  term  of  imprisonment  to  which 
he  shall  be  adjudged,  or  at  the  termination  of 
the  second  or  other  subsequent  term  of  im- 
prisonment, as  the  case  may  be." 

Considering  this  section,  the  Supreme 
Court  said  in  Ex  parte  Morton,  132  Cal.  348, 
64  Pae.  469: 

"This  section  prescribes  one  exception  to  the 
rule,  but  it  does  not  cover  the  present  case,  be- 
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cause  the  prisoner  was  not  convicted  of  the 
second  offense  until  after  sentence  on  the  first 
conviction.  There  would  seem  to  be  no  rational 
ground  for  a  distinction  between  this  case  and 
the  case  provided  for,  but  the  distinction  is 
clearly  drawn  in  the  statute,  and  we  cannot 
bold  that  the  provision  quoted  warrants  the 
sentence  under  which  alone  the  prisoner  can 
now  be  held. 

"The  only  other  statutory  provision  for  cumu- 
lative sentences  called  to  our  attention  is  con- 
tained in  section  106  of  the  Penal  Code,  which 
applies  exclusively  to  escape  from  the  state 
prison. 

"These  exceptions  seem  to  prove  and  estab- 
lish the  rule  that  in  all  other  cases  the  term  of 
imprisonment  commences  to  run  from  the  deliv- 
ery of  the  convict  at  the  prison.  It  must  there- 
fore be  held  that  the  direction  in  the  second  sen- 
tence of  the  prisoner,  making  it  cumulative  upon 
the  first,  was  invalid,  and  that  the  lawful  term 
of  his  imprisonment  has  expired." 

We  are  of  the  opinion  that  said  section  re- 
fers to  cases  where  there  have  been  two  con- 
victions and  the  punishment  for  each  has 
been  that  of  imprisonment  The  second  judg- 
ment for  contempt  against  the  petitioner  was 
not  a  Judgment  of  imprisonment  in  the  county 
jail.  The  Judgment  was  that  she  pay  a  fine 
of  $200,  and,  in  default  thereof,  she  should 
be  imprisoned. 

In  Ex  parte  Karlson,  160  Cal.  378, 117  Pac. 
447,  Ann.  Cas.  1912D,  1334,  the  question  of 
the  court's  power  to  punish  for  contempt  was 
very  fully  considered.  In  that  case  the  peti- 
tioner had  beeng  sentenced  to  pay  a  fine  of 
$200,  and  upon  his  failure  to  pay  said  fine 
to  be  committed  to  the  county  jail  until  such 
flue  was  paid  at  the  rate  of  one  day's  impris- 
onment for  each  $2  of  the  fine.  After  serving 
five  days,  he  petitioned  for  his  release  upon 
habeas  corpus,  taking  the  position  that  under 
the  section  of  the  Code,  Imprisonment  for 
five  days  was  the  longest  period  the  court 
could  imprison  him.  In  that  case,  quoting 
from  People  v.  Tyler,  64  Cal.  438, 1  Pac  887, 
the  court  said: 

"In  the  punishment  inflicted  the  court  did 
not  exceed  its  jurisdiction.  It  had  jurisdiction 
to  punish  by  fine  not  exceeding  $500,  or  impris- 
onment not  exceeding  five  days,  or  by  both. 
Code  Civ.  Proc.  f  1218.  In  the  exercise  of  its 
jurisdiction,  it  imposed  a  fine  of  $500,  and  that 
exhausted  its  statutory  power  of  punishment; 
but  the  commital  was  not  an^  additional  punish- 
ment; it  was  simply  the  written  mandate  or 
process  by  which  the  court  undertook  to  en- 
force its  judgment.  A  judgment  of  fine  is  en- 
forceable by  an  execution,  as  on  a  judgment,  in 
a  civil  action  (Pen.  Code,  |  1214;  Code  Civ. 
Proc.  §  1006),  or  by  commitment  under  the  crim- 
inal law.  *  *  *  A  person  against  whom  such 
a  judgment  has  been  pronounced  has  therefore 
the  privilege,  under  the  law,  of  paying  it  either 
by  money  or  by  imprisonment.  •  *  *  If  he 
refuses  to  pay  in  that  way,  the  commitment 
follows,  as  an  incident  to  the  judgment,  until 
the  judgment  has  been  complied  with  according 
to  law." 
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The  lodgment  In  this  case  against  the  peti- 
tioner was  that  she  pay  a  flue  of  $200.  The 
provision  as  to  imprisonment  was  simply 
added  as  a  method  that  might  be  used  to  en- 
force the  judgment  In  case  the  fine  was  not 
paid. 

Section  1205  of  the  Penal  Code  provides: 

"A  judgment  that  the  defendant  pay  a  fine 
may  also  direct  that  he  be  imprisoned  until  the 
fine  be  satisfied." 


The  sentence  imposed  upon  the  petitioner 
was  that  she  pay  a  fine.  Imprisonment  was 
not  the  punishment  inflicted,  but  was  only 
to  take  place  in  the  contingency  that  the  fine 
was  not  paid  or  collected. 

We  think  the  section  of  the  Penal  Code 
quoted,  and  upon  which  petitioner  relies, 
must  be  limited  to  those  cases  where  there 
have  been  two  convictions  and  the  punishment 
for  each  is  fixed  at  imprisonment,  and  is  not 
applicable  to  a  case  where  the  punishment  of 
one  of  the  offenses  is  a  fine,  with  an  alterna- 
tive of  imprisonment  in  the  event  the  fine  Is 
not  paid. 

[2]  Further,  it  appears  in  this  case  that 
the  commitment  upon  the  second  judgment 
was  not  delivered  to  the  sheriff  until  the  ex- 
piration of  the  term  of  Imprisonment  upon 
the  first  judgment.  Counsel  for  petitioner 
takes  the  position  that  when  judgment  is  pro- 
nounced against  one  convicted  of  contempt,  It 
must  be  enforced  at  once,  whether  it  be  a 
judgment  of  imprisonment  or  a  Judgment 
that  the  party  pay  a  fine.  We  are  unable  to 
concur  in  this  position.  Ordinarily,  when  one 
is  sentenced  to  imprisonment  for  contempt, 
the  Imprisonment  begins  to  run  at  once,  but, 
where  a  fine  is  Imposed,  it  simply  becomes  a 
judgment  for  so  much  money  due  to  the  peo- 
ple of  the  state  of  California,  and,  like  any 
other  judgment  against  a  party  owing  money 
to  the  state,  it  may  be  enforced,  before  it  has 
become  barred  by  the  statute  of  limitations, 
either  by  execution  or  by  Imprisonment 

We  know  of  no  statutory  law  or  decision 
which  holds  that  upon  the  imposition  of  a  fine 
against  a  party,  as  punishment  for  contempt, 
execution  must  be  issued  at  once  to  collect 
the  money  or  a  commitment  issue  directing 
Imprisonment 

The  people  might  well  wait  with  the  expec- 
tation that  the  fine  might  be  paid  and  the 
county  saved  the  expense  of  feeding  the  de- 
fendant or  it  might  wait  in  expectation  of 
finding  property  out  of  which  to  satisfy  the 
judgment  and  by  taking  either  action  it 
would  be  well  within  its  legal  rights. 

For  the  reasons  above  stated,  the  court 
is  of  the  opinion  that  the  petitioner  is  not  en- 
titled to  her  release,  and  the  writ  Is  dis- 
charged. 

We  concur:  BURNETT,  J.;  HART,  J. 


Ex  parte  WILLIAMS.   (Cr.  88L) 

(District  Court  of  Appeal,  First  District  Di- 
vision 1,  California.    Dec.  1,  1919.) 

Habeas  corpus  4=»53  —  Application,  nor 

SUFFICIENTLY  SHOWING  WHEREIN  IMPRISON- 
MENT IB  ILLEGAL,  DENIED. 

Where  it  does  not  sufficiently  appear  from 
habeas  corpus  application,  aside  from  certain 
conclusions  stated,  how  or  in  what  manner  it 
is  claimed  the  applicant's  imprisonment  is  ille- 
gal, the  application  must  be  denied. 

Application  by  Earl  Williams  for  writ  of 
habeas  corpus  directed  to  the  Chief  of  Police 
of  the  City  and  County  of  San  Francisco. 
Application  denied. 

Ralne  Swell,  of  San  Francisco,  for  peti- 
tioner. 

WASTE,  P.  J.  Aside  from  certain  conclu- 
sions, contained  In  the  application  for  a  writ 
of  habeas  corpus,  It  does  not  sufficiently  ap- 
pear therefrom  how,  or  in  what  manner,  it  Is 
claimed  the  Imprisonment  of  the  person,  in 
whose  behalf  the  writ  Is  applied  for.  Is  Ille- 
gal. 

The  application  Is  therefore  denied. 


McVITTY  T.  FLBNTGB.    (Civ.  2970.) 

(District  Court  of  Appeal,  First  District  Divi- 
sion 1,  California.  Nov.  24,  1919.  Hearing 
Denied  by  Supreme  Court  Jan.  22,  1920.) 

Landlord  and  tenant  <s=95  —  Notice  to 
move  afteb  bale  hade  within  reasonable 

TIME. 

In  an  action  by  a  purchaser  from  the 
landlord  of  defendant  for  the  possession  of  farm- 
ing land,  and  for  damages  for  the  withholding 
thereof,  where  defendant  under  his  lease,  was 
to  move  on  sale  of  the  property,  "provided  pur- 
chaser wants  possession  immediately,"  a  finding 
that  a  notice  served  on  April  6th  to  remove 
from  the  land,  which  was  sold  and  conveyed 
January  22d,  was  given  within  a  reasonable 
time,  held  correct 

Appeal  from  Superior  Court  Monterey 
County;  J.  A.  Bardin,  Judge. 

Action  by  Edward  Q.  McVltty  against  Obi 
Flentge.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

See,  also,  34  CaL  App.  781,  169  Pat  668. 

Alex  Webster  and  Chas.  R.  Nelson,  boto 
of  Paso  Robles,  for  appellant 
O.  F.  Lacey,  of  Salinas,  for  respondent 

WASTE,  P.  J.  This  Is  an  appeal  by  the 
defendant  from  a  judgment  In  favor  of 
plaintiff,  for  the  possession  of  certain  farm- 
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tag  land,  and  for  damages  for  the  withhold 
tag  thereof. 

The  defendant  was  In  possession  of  the 
land  ta  question  under  a  lease  from  one  Otto 
L.  Harden,  for  the  term  of  three  years,  com- 
mencing November  1,  1915.  On  November  1, 
1816,  he  paid  Harden  $110,  the  rent  for  the 
(year  next  ensuing  after  that  date.  The 
lease  contained  this  provision: 

"If  said  land  is  sold  before  expiration  of  said 
lease,  the  party  of  the  second  part  to  be  paid 
for  all  summer-fallow  at  going  price  per  acre, 
provided  purchaser  wants  possession  immedi- 
ately." 

Harden  sold,  and  conveyed  the  land  to 
plaintiff-  by  deed,  executed  and  delivered 
January  22,  1917.  Plaintiff,  relying  on  his 
grantor  to  place  him  in  possession  of  the 
land,  personally  made  no  demand  on  the  de- 
fendant to  vacate  the  property  until  April 
6,  1817,  when  he  served  a  written  notice  re- 
quiring defendant  to  deliver  possession  with- 
in three  days,  under  penalty  of  suit  brought 
for  possession  and  damages.  Defendant  re- 
fused to  deliver  and  plaintiff  instituted  this 
action.  On  the  trial  it  was  developed  that 
the  land  had  not  been  summer-fallowed  the 
previous  year;  consequently,  there  was  no 
sum  to  which  the  lessee  was  entitled.  Not- 
withstanding this  fact,  the  defendant  rested 
his  case  upon  a  motion  for  a  nonsuit  on  the 
ground  that  the  reservation  In  the  lease, 
above  quoted,  required  the  plaintiff  to  exer- 
cise his  right  to  take  possession  without  any 
delay,  and  that  by  his  waiting  from  January 
22d  to  April  6th,  he  lost  this  right  The  mo- 
tion for  nonsuit  was  granted,  and  plaintiff 
appealed  from  the  judgment  entered  thereon. 

On  the  appeal  this  court  reversed  the  Judg- 
ment, holding  that  the  clause  in  the  lease 
was  Intended  by  the  parties  to  It  to  be  a  res- 
ervation In  favor  of,  and  for  the  benefit  of, 
the  lessor,  and  was  to  be  so  Interpreted ;  and 
consequently,  as  there  had  been  no  summer- 
fallowing  of  the  land  for  the  previous  year, 
defendant's  lease  was  terminated  upon  the 
transfer  of  the  land  by  the  lessor  to  plain- 
tiff, who  was  entitled  to  the  possession  of  the 
property,  upon  his  proper  demand,  whenever 
made.  McVitty  v.  Flentge,  34  Cal.  App.  781, 
169  Pac.  666.  The  Supreme  Court  denied  a 
petition  for  a  rehearing,  and,  in  doing  so, 
held  that  the  phrase,  "providing  purchaser 
wants  possession  immediately,''  does  not 
mean  that  the  buyer  must  take  possession 
forthwith  after  his  purchase,  or  not  at  all, 
but  that  such  act  must  be  done  within  a 
reasonable  time  after  the  preceding  event. 
That  court  said  further  (34  Cal.  App.  at  page 
784,  169  Pac.  667,  supra): 

"The  question.  What  is  a  reasonable  time? 
would  depend  upon  the  circumstances  existing 
at  the  time  of  the  sale  and  following  presently 
thereafter.  The  defendant  in  his  answer  alleged 
facts  which,  if  true,  would  show  that  the  option 
of  tthe  purchaser  to  take  possession  under  the 


reservation  was  not  exercised  within  a  reason- 
able time  after  his  purchase  and  which  would 
have  the  effect  of  a  waiver  on  his  part,  or  create 
an  estoppel  which  would  defeat  his  right  to  pos- 
session at  the  time  this  action  was  begun." 

The  defendant  thereupon  filed  a  second 
amended  answer,  setting  forth  more  fully  the 
matters  referred  to  in  the  opinion  of  the  Su- 
preme Court,  denying  the  petition  for  a  re- 
hearing. At  the  trial  he  resisted  the  claim 
of  plaintiff,  upon  the  ground  that  no  demand 
for  possession  was  served  on  him  within  a 
reasonable  time  after  the  sale;  but  he  was 
permitted  to  perform  work  and  labor  upon 
the  property,  under  the  belief  that  he  was  to 
retain  possession  of  the  premises.  The  trial 
court  found  that  notice  was  given  to  defend- 
ant within  a  reasonable  time,  and  from  the 
Judgment  entered  in  favor  of  the  plaintiff, 
defendant  appeals. 

The  sole  question  presented  for  consider- 
ation is  whether  or  not  appellant  received 
any  notice  or  demand  for  possession  of  the 
leased  premises  within  a  reasonable  time  aft- 
er the  sale  was  made  As  one  of  his  defens- 
es, defendant  alleged  that  on  or  about  the 
first  of  December,  1916,  preceding  the  sale 
of  the  ranch,  plaintiff  told  him,  defendant, 
that  he  was  about  to  purchase  the  property, 
and  that  the  defendant  would  not  be  disturb- 
ed in  his  possession  until  November  1,  1917 ; 
that,  relying  on  said  notice  and  promise,  he 
disced  and  seeded  10  acres  of  the  ranch, 
raked  and  burned  the  stubble  on  a  portion, 
and  allowed  110  acres  to  go  to  a  volunteer 
crop,  which  crop  he  alleged,  was  worth 
$1,000.  The  court  found,  and  there  Is  no 
evidence  to  the  contrary,  that  no  such  notice 
or  promise  was  ever  made.  The  conversation, 
on  which  the  alleged  promise  was  based, 
was  had  by  defendant  with  one  of  plaintiff's 
foremen,  employed  on  an  adjoining  ranch, 
who  had  no  orders  or  authority,  to  act  for 
plaintiff  in  the  matter.  Consequently,  de- 
fendant did  not  substantiate  the  facts  which 
the  Supreme  Court  said,  "If  true,  would 
show  that  the  option  of  the  purchaser 
•  •  •  was  not  exercised  within  a  reason- 
able time" 

Plaintiff  at  all  times  after  the  sale  was 
urging  Harden  to  secure  the  possession  of 
the  ranch.  He  demanded  that  Harden  notify 
defendant  of  the  sale  and  return  the  money 
received  as  rent  for  1917.  Three  weeks  aft- 
er the  deed  passed  Harden  wrote  to  Fernan- 
do Flentge,  brother  of  defendant,  who  had 
on  one  occasion  paid  the  rent  of  the  place  for 
defendant.  He  lived  with  and  appears  to 
have  been  acting  at  all  times  with  the  knowl- 
edge of  and  consent  of  the  defendant.  In 
this  letter  Harden  said  that  he  had  been 
waiting  to  see  If  his  deal  with  plaintiff  "was 
going  through,"  and  that  he  would  return 
the  "rent  money  right  away  out  of  the  first 
payment,"  adding: 
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"That  70a  can  do  business  with  McVitty,  as  I 
will  turn  the  lease  over  to  him." 

Fernardo  replied,  declining  to  accept  a  re- 
tarn  of  the  rent  paid,  stating  be  would  "deal 
with  McVitty  next  year,  if  he  boys  the  place, 
bat  he  has  nothing  to  do  with  this  year's 
crop."  On  March  14th  Harden  Bent  defend- 
ant a  check  for  the  $110,  which  defendant 
returned.  While  the  defendant  on  the  stand 
denied  any  knowledge  of  the  correspondence 
between  his  brother,  Fernando,  and  Harden, 
the  testimony  of  his  brother  was  sufficient 
to  warrant  the  trial  court  in  believing  to  the 
contrary. 

Defendant  knew  in  December,  1916,  that 
the  ranch  was  sold,  or  was  about  to  be  sold, 
to  plaintiff.  It  is  equally  certain  that  be 
knew  In  February,  and  in  March,  1917,  that 
McVitty  was  the  owner  of  the  place.  The 
work  he  performed  in  preparation  for  the 
1917  season  amounted  to  only  $25.  Harden 
returned  the  rent  money  to  him,  which  he 
declined  to  keep,  for  the  reason,  as  he  testi- 
fied, that  he— 

"supposed  the  crop  [he]  put  in  was  worth  more 
than  $110.  I  didn't  think  he  [Harden]  was  pay- 
ing me  enough.  *  *  *  I  thought  I  should  be 
paid  for  my  work  on  the  place." 

Defendant  remained  in  possession  of  the 
place  and  received  the  benefit  of  the  1917 
crop,  which  the  court  found  to  be  worth 
$1,000,  and  the  crop  for  1918  worth  $180. 
Under  all  the  showing  made,  we  are  of  the 
opinion  that  the  trial  court  was  correct  in 
its  finding  that  the  allegations  of  the  com- 
plaint are  true  and  that  the  notice  was 
served  on  the  defendant  by  the  plaintiff 
within  a  reasonable  time. 

Appellant  contends  that  the  notice  served 
on  defendant  on  April  6,  1917,  was  insuffi- 
cient in  form.  When  the  case  was  here  on 
the  former  appeal  this  court  held  that  the 
demand,  in  respect  to  both  form  and  time, 
was  such  as  to  have  entitled  plaintiff  to  pos- 
session of  the  premises.  McVitty  v.  Flentge, 
supra,  84  CaL  App.  783,  169  Pac.  666. 

The  Judgment  is  affirmed. 

We  concur:    RICHARDS,  J.;  KERRI- 
GAN, J. 


WARD  v.  GILDEA.    (Civ.  8001.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.    Nov.  20,  1919.) 

1.  Appeal  and  ebbob  <8=>110— Order  dent- 
ing MOTION  FOB  NEW  TRIAL  ROT  APPEALA- 
BLE. 

An  order  denying  motion  for  new  trial  is 
not  the  subject  of  a  separate  appeal. 


REPORTER  (CaL 
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2.  Municipal  corporations  ♦=706(2)— Au- 
tomobile DRIVER  HAD  BIGHT  TO  0BOB8  IN- 
TERSECTION WHERE  DRIVER  TO  HXS  BIGHT  WAS 
145  TEST  FROM  INTERSECTION. 

Automobile  driver,  reaching  street  intersec- 
tion at  a  time  when  motorcycle  driver  approach- 
ing on  intersecting  street  to  his  right  was  at  a 
distance  of  146  feet  from  the  intersection,  had 
the  right  to  cross  the  street,  notwithstanding 
Motor  Vehicle  Act,  f  20,  snbd.  (e),  requiring 
driver  of  vehicle  to  yield  right  of  way  to  vehicle 
approaching  intersection  from  the  right;  such 
statute  not  being  applicable  under  the  circum- 
stances. 

8.  Appeal  and  error  e=»1010(l)  —  Finding 

OF  LOWER  COURT  CONCLUSIVE  UNLESS  EVI- 
DENCE ON  WHICH  IT  IS  BASED  COULD  NOT  BE 
TRUE. 

Decision  of  trial  court  is  conclusive  on  ap- 
peal, unless  the  admitted  and  uncontradicted 
facta  are  sufficient  to  show  that  the  testimony 
on  which  such  decision  is  based  could  not  be 
true. 

4.  Appeal  and  error  «=>1010(1)— Appellate 
court  will  not  solve  problem  in  physics 
to  overturn  sufficiency  of  evidence. 

Appellate  court  will  not  enter  upon  solution 
of  problem  in  physics,  in  order  to  bold  that, 
evidence  on  which  finding  is  based  could  not  be 
true  under  admitted  facts. 

5.  Municipal  corporations  <s=>706(5>— Evi- 
dence THAT  MOTORCYCLE  BEACHED  POINT  OT 
INTERSECTION  SIMULTANEOUSLY  WITH  AUTO- 
MOBILE NOT  UNBELIEVABLE  UNDEB  UNCON- 
TRADICTED FACTS. 

In  action  involving  motorcycle-automobile 
street  Intersection  collision,  where  it  was  claim- 
ed that  plaintiff,  motorcycle  driver,  had  right 
of  way  over  defendant,  approaching  intersec- 
tion to  his  left,  under  Motor  Vehicle  Act,  I 
20,  subd.  (e),  evidence  of  plaintiff  that  he  hid 
reached  point  of  Intersection  simultaneously 
with  defendant,  held  not  unbelievable  under  the 
uncontradicted  facts. 

6.  Appeal  and  ebrob  4t=>1011(l)  —  Finding 

ON  CONFLICTING  EVIDENCE  CONCLUSIVE. 

Where  the  evidence  is  conflicting,  the  appel- 
late court  will  accept  finding  of  trial  court  on 
disputed  points. 

Appeal  from  Superior  Court,  Orange  Coun- 
ty; W.  H.  Thomas,  Judge. 

Action  by  Arno  Ward  against  P.  Gildea. 
From  a  judgment  for  plaintiff,  and  from  an 
order  denying  a  motion  for  new  trial,  de- 
fendant appeals.  Appeal  from  order  denying 
motion  for  new  trial  dismissed,  and  judgment 
affirmed. 

Tipton  &  Callor,  of  Los  Angeles,  for  appel- 
lant 

Head  4  Marks,  of  Fullerton,  for  re- 
spondent 

JAMES,  J.  [1]  In  this  action  plaintiff  wM 
awarded  judgment  for  a  sum  of  money.  The 
recovery  allowed  him  was  based  upon  a  cause 
of  action  in  which  plaintiff  alleged  that  the 
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defendant  bad  carelessly  and  negligently 
operated  an  automobile,  so  as  to  cause  it  to 
collide  with  a  motorcycle  upon  which  the 
plaintiff  was  riding.  An  appeal  is  taken 
from  the  Judgment,  and  also  from  an  order 
denying  a  motion  for  a  new  trial.  As  the 
last-named  order  was  not  the  subject  of  a 
separate  appeal,  the  appeal  therefrom  should 
be  dismissed. 

The  principal  negligence  complained  of, 
and  which  charge  was  sustained  by  the  court 
In  its  findings,  was  that  the  defendant  at  the 
intersection  of  two  streets  failed  to  observe 
the  requirement  of  the  law  that  he  should 
yield  the  right  of  way  to  the  plaintiff  who 
was  in  the  act  of  crossing  the  intersection 
from  the  right  of  the  defendant  Section  20, 
Motor  Vehicle  Act  of  1915;  Stats.  1915,  p. 
897.  Subdivision  (e)  of  the  section  referred 
to  provides  as  follows: 

"(e)  •  •  *  The  operator  of  a  vehicle  ap- 
proaching an  intersection  of  tho  public  highway 
shall  yield  the  right  of  way  to  a  vehicle  ap- 
proaching such  intersection  from  the  right  of 
such  first  named  vehicle." 

It  la  first  contended  on  behalf  of  appellant 
that  the  complaint  was  insufficient  in  its 
statement  of  a  cause  of  action,  in  that  it  did 
not  show  that  the  plaintiff  was  at  the  point  of 
intersection  when  the  defendant  started  to 
make  the  crossing.  We  think  that  the  com- 
plaint did  in  fairly  appropriate  language 
show  the  fact  that  both  parties  were  at  the 
point  of  Intersection  of  the  streets  and  about 
to  cross  the  same.  The  complaint,  too,  con- 
tained a  general  allegation  that  the  defend- 
ant, "disregarding  the  rights  of  the  plaintiff 
and  bis  right  of  way  at  said  crossing,  did 
wrongfully,  carelessly,  and  willfully  drive 
his  said  automobile  onto  and  over  the  said 
crossing  while  plaintiff  was  crossing  the 
same."  The  findings  of  the  court,  also,  we 
think,  were  sufficiently  within  the  Issues 
made  by  the  pleadings  and  covered  all  mate- 
rial issues  tendered. 

[2,  J  J  The  principal  contention;  of  defendant 
Is  that  the  findings  were  not  sustained  by  the 
evidence.  It  is  urged  that  not  only  was  the 
weight  of  the  evidence  on  the  side  of  the 
defendant,  but  that  such  weight  was  not  op- 
posed by  any  substantial  evidence — In  other 
words,  that  any  testimony  shown  to  have 
been  given  by  the  plaintiff  as  to  the  facts 
material  to  liability  on  the  part  of  the  de- 
fendant was  inherently  Improbable.  This 
contention,  of  course,  is  designed  to  meet  the 
rule  of  appellate  review,  which  forbids  an 
appellate  court  to  disturb  a  decision  of  fact, 
where  there  is  any  substantial  conflict  in  the 
evidence.  So  far  as  the  apparent  weight  of 
evidence  is  concerned,  judged  by  the  narra- 
tive presented  in  the  record,  we  may  well 
agree  with  appellant  that  there  was  much 
evidence,  amply  corroborated,  which  tended, 
not  only  to  show  that  at  the  time  of  the  ac- 
cident the  plaintiff  was  traveling  on  his 
motorcycle  at  a  high  rate  of  speed,  but  that 
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at  the  time  defendant  entered  the  intersect 
tion  of  the  two  highways  the  plaintiff  was  at 
a  distance  of  about  145  feet  from  such  inter- 
section. If  such  was  the  situation  of  the  par- 
ties, of  course  the  rule  of  the  road  announced 
in  the  Motor  Vehicle  Act  was  not  applicable, 
and  defendant  would  have  had  clear  right  to 
make  the  crossing  in  advance  of  the  plaintiff. 
The  plaintiff's  testimony  as  to  the  situation 
of  himself  and  the  defendant  immediately 
before  the  accident,  stands  practically  alone! 
However,  unless  the  admitted  and  uncon- 
tradicted facts  are  sufficient  to  show  that  the 
plaintiff's  testimony  could  not  be  true,  the 
decision  of  the  trial  judge  upon  the  disputed 
point  is  final  and  conclusive. 

It  Is  claimed  by  appellant  that  respond- 
ent's statements  given  In  evidence  were  utter- 
ly contrary  to  the  physical  facts,  as  well  as 
the  testimony  of  other  witnesses.  Leaving 
out  for  the  moment  the  character  of  the  dam- 
age wrought  by  the  collision,  it  must  be  said, 
we  think,  that  the  statement  of  the  plaintiff 
that  he  reached  the  point  of  intersection 
simultaneously  with  the  defendant,  notwith- 
standing that  other  witnesses  disputed  with 
him  directly  as  to  that  fact,  furnished  some 
tangible  and  substantial  evidence  which 
would  support  the  finding  of  the  court  made 
in  his  favor.  It  was  shown  that  the  motor- 
cycle struck  the  automobile  immediately  back 
of  the  right-hand  front  wheel,  that  the  fender 
or  mudguard  of  the  automobile  was  bent  In 
at  that  point,  and  that  the  footboard  on  the 
same  side  was  forced  to  the  rear,  bending 
some  of  Its  attachments  until  the  rear  mud- 
guard rested  against  the  rear  wheel,  bo  as  to 
completely  block  it  Plaintiff  testified  that  he 
had  slowed  down  at  the  street  intersection 
to  about  10  miles  an  hour,  and  that  when  he 
saw  that  the  defendant  was  about  to  cross  in 
front  of  him  he  applied  his  brake  and  at  the 
moment  of  collision  his  machine  was  nob 
moving  more  than  3  or  4  miles  per  hour. 

Defendant  argues  that  considering  the 
damage  wrought  it  would  be  impossible  for 
such  to  have  resulted,  had  the  motorcycle 
been  traveling  only  at  the  rate  specified  by 
the  plaintiff.  It  was  further  shown  by  the 
defendant  that  by  reason  of  the  Impact  the 
throttle  rod  was  bent  on  the  automobile  to 
such  a  position  as  to  force  open  the  throttle, 
which  caused  the  automobile  to  jump  for- 
ward rapidly.  The  automobile  did  progress 
for  the  distance  of  possibly  half  a  block  be- 
fore it  was  stopped.  Plaintiff  was  thrown  to 
the  ground,  and  the  motorcycle  was  damaged 
considerably. 

[4]  We  do  not  think  it  proper  for  an  appel- 
late court  to  enter  upon  a  solution  of  the 
problem  in  physics  presented  in  order  to 
reach  the  results  claimed  by  the  appellant 
Just  how  much  the  original  Impact  of  the 
motorcycle  contributed  to  cause  the  resultant 
damage,  we  cannot  here  determine.  It  might 
reasonably  have  been  that  the  first  impact 
disarranged  the  throttle  and  that 
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automobile  started  suddenly  forward,  as  de- 
scribed by  the  defendant,  the  footboard  was 
forced  backward,  and  that  the  major  portion 
of  the  damage  was  caused  by  this  after  move- 
ment 

[I,  •]  Sufficient  has  been  stated,  we  think, 
to  illustrate  the  point  that  It  cannot  be  de- 
termined from  the  record  on  appeal  here  pre- 
sented that  'the  court  should  have  disregard- 
ed the  testimony  of  the  plaintiff  because  it 
was  unbelievable.  Trial  judges  hare  the  ad- 
vantage of  having  the  witnesses  testify  in 
their  presence,  and  can  better  judge  of  their 
credibility  by  their  appearance,  attitude,  and 
manner  of  testifying  than  can  appellate 
courts  hearing  the  testimony  from  the  cold 
printed  page.  For  such  reason,  In  consider- 
ing the  point  as  to  the  sufficiency  of  the  testi- 
mony wherever  a  conflict  is  shown,  it  is  the 
appellate  court's  duty  to  accept  the  finding  of 
the  trial  court  upon  such  disputed  point. 

The  appeal  from  the  order  denying  a  mo- 
tion for  new  trial  is  dismissed.  The  judg- 
ment is  affirmed. 

We  concur:    CONREY,  P.  J.;  SHAW,  J. 


GILES  ▼.  REED.   (Civ.  8180.) 

(District  Court  of  Appeal,  Second  District,  Divi- 
sion 1,  California.   Nov.  19,  1919.) 

1.  Frauds,  Statute  of  «=»54%— Contract 
to  devise  must  be  in  writing  subscribed 
by  deceased. 

It  was  not  error  to  exclude  testimony  tend- 
ing to  prove  that  deceased  in  her  lifetime  orally 
agreed  with  plaintiff  for  a  consideration  to 
make  a  will  devising  to  plaintiff  certain  de- 
scribed real  estate;  such  a  contract  being  in- 
valid, because  without  note  or  memorandum  in 
writing,  subscribed  by  deceased  (Civ.  Code,  § 
1624,  subd.  7). 

2.  Executors  and  administrators  <8=>431(2) 
—Action  limited  to  claim  presented. 

A  cause  of  action  based  upon  a  rejected 
claim  against  the  estate  of  a  deceased  person  is 
limited  to  that  contained  in  the  claim  presented. 

3.  Executors  and  administrators  <§=>431(2) 
—Claim  on  contract  to  devise  does  not 
warrant  recovery  on  quantum  meruit. 

A  claim  against  an  estate  for  services  ren- 
dered under  contract  with  deceased  to  make  a 
will  devising  realty,  which  will  was  not  made, 
is  in  the  nature  of  damages  for  breach  of  con- 
tract, and  does  not  entitle  claimant  to  sue  on 
quantum  meruit  for  the  reasonable  value  of  the 
services. 

4.  Trial  <g=>163  —  Motion  fob  nonsuit 
should  particularly  point  out  defects 
of  plaintiff's  case. 

A  party  moving  for  nonsuit  should  state  In 
his  motion  the  precise  grounds  upon  which  he 
relies,  so  that  attention  of  court  and  opposite 


counsel  may  be  particularly  directed  to  sup- 
posed defects  in  plaintiff's  case. 

5.  Appeal  and  error  £=1061(3) — Defective 
motion  for  nonsuit  does  not  require  re- 
versal, where  complaint  was  insuffi- 
cient and  not  amendable. 
Where  a  complaint  was  subject  to  general 
demurrer,  as  failing  to  state  a  cause  of  action, 
and  no  evidence  was  received  touching  any  ma- 
terial facts  necessary  to  entitle  plaintiff  to  re- 
cover, and  the  complaint  was  not  susceptible  of 
amendment  warranting  recovery,  so  that  no 
purpose  could  be  served  in  reversing  the  judg- 
ment, it  will  not  be  reversed  on  the  ground  that 
the  motion  for  nonsuit  was  defective,  in  failing 
to  specify  the  weakness  of  plaintiff's  case. 

Appeal  from  Superior  Court,  San  Diego 
County ;  S.  M.  Marsh,  Judge. 

Action  by  Libbie  Giles  against  Edwin  Reed, 
as  administrator  of  the  estate  of  Rhoda  A. 
Loud,  deceased.  Front  a  judgment  of  non- 
suit, plaintiff  appeals.  Affirmed. 

Charles  B.  De  Long,  of  San  Diego,  for  ap- 
pellant. 

Hamilton  &  Lindley,  of  San  Diego,  for  re- 
spondent 

SHAW,  J.  Plaintiff  appeals  from  a  judg- 
ment in  favor  of  defendant  rendered  upon 
the  granting  of  his  motion  for  a  nonsuit. 
The  action  Is  based  upon  a  claim  presented  to 
defendant  as  administrator  of  the  estate  of 
Rhoda  A.  Loud,  deceased,  which  was  by  him 
rejected.  As  presented,  the  claim  Is  as  fol- 
lows: 

"Estate  of  Rhoda  A.  Loud,  Deceased,  to  Libbie 
Giles,  Dr. 

'To  services  rendered  by  claimant  to  said  de- 
ceased as  housekeeper,  companion,  nurse,  etc-, 
under  and  by  virtue  of  a  contract  with  said  de- 
ceased, whereby  she  agreed,  in  consideration  of 
the  rendition  of  such  services,  to  make  a  will 
in  favor  of  claimant,  leaving  and  devising  her 
property  situate  in  the  county  of  San  Diego, 
state  of  California,  described  as  lot  33  and  the 
south  one-half  of  lot  34  of  block  184  of  Univer- 
sity Heights,  according  to  the  official  map  there- 
of on  hie  in  the  office  of  the  county  recorder  of 
said  county,  together  with  the  buildings  upon 
said  above-described  property,  and  the  furnish- 
ings and  household  furniture  and  other  personal 
property  of  said  deceased  in  said  building,  $3,- 
073.S2" 

—to  which  was  attached  an  affidavit  that 
the  amount  thereof  was  justly  due  and  no 
part  thereof  had  been  paid.  It  Is  alleged  in 
the  complaint  that  the  contract  made  in 
April,  1915,  pursuant  to  which  the  services 
were  rendered,  was  oral,  and  that  plaintiff 
complied  with  her  part  thereof  and  render- 
ed personal  services  to  deceased,  the  reason- 
able value  of  which  was  the  sum  of  |3,073.82; 
that  deceased  died  without  devising  the  said 
real  property  to  plaintiff  In  accordance  with 
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said  agreement,  or  otherwise  making  any  pro- ;  from  that 
vision  for  the  payment  to  plaintiff  of  the 
amount  claimed. 

[1]  The  chief  error  urged  by  appellant  la 
predicated  upon  the  ruling  of  the  court  in 
sustaining  defendant's  objections  to  questions 
whereby  It  was  sought  to  elicit  testimony 
tending  to  prove  that  deceased  in  her  lifetime 
orally  agreed  with  plaintiff,  for  the  consid- 
eration named,  to  make  a  will  devising  to 
her  the  real  estate  described  in  the  complaint 
That  the  alleged  contract  was  invalid,  by 
reason  of  there  being  no  note  or  memorandum 
thereof  in  writing  and  subscribed  by  deceas- 
ed, admits  of  no  Question  (subdivision  7,  § 
1624,  Civ.  Code);  hence  there  was  no  error  in 
the  ruling. 

[2]  Nevertheless,  counsel  for  appellant  In- 
sists that  under  her  complaint  she  is  en- 
titled to  recover  upon  a  quantum  meruit  for 
services  rendered  by  her  at  the  special  in- 
stance and  request  of  deceased.  The  record, 
however,  falls  to  show  that  plaintiff  offered 
any  evidence  upon  such  theory.  The  posi- 
tion of  her  counsel  is  summed  up  in  the 
following  statement: 


"We  expect  to  prove  your  honor,  by  this  wit- 
ness and  by  most  of  these  other  witnesses,  that 
Rhoda  A.  Loud  said  to  this  witness  in  different 
conversations  that  she  would,  or  she  intended  to, 
leave  Mrs.  Giles  her  home  when  she  passed  ont 
of  tie  body,  and  that  Mrs.  Giles  was  the  best 
friend  she  ever  had  and  rendered  services  for 
her." 

Conceding,  however,  that  testimony  tend- 
ing to  show  the  reasonable  value  of  services 
rendered  by  plaintiff  for  deceased  was  proffer- 
ed, and  an  objection  thereto  sustained,  never- 
theless it  cannot  be  said  that  the  court  erred 
In  its  ruling.  The  law  Is  well  settled  that  a 
cause  of  action  based  upon  a  rejected  claim 
against  an  estate  of  a  deceased  person  is 
limited  to  that  contained  in  the  claim  so  pre- 
■  sented.  Morehouse  v.  Morehouse,  140  Cal. 
88,  73  Pac.  738;  Enscoe  v.  Fletcher,  1  Cal. 
App.  659,  82  Pac.  1075.  In  other  words,  the 
holder  of  a  claim  against  an  estate  cannot 
bring  action  therefor  until  It  has  been  pre- 
sented and  rejected,  and  then  In  such  action 
his  right  to  recover  is  restricted  to  the  cause 
of  action  stated  in  the  claim  which  has  been 
so  presented  and  rejected.  He  is  not  entitled 
to  recover  against  an  administrator  for  any 
other  cause  of  action  (Brooks  v.  Lawson,  136 
Cal.  10,  68  Pac.  97),  and  cannot  allege  and 
prove  a  cause  of  action  other  than  or  different 
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stated  In  the  claim  (Etchas  t. 
Orena,  127  Cal.  588,  60  Pac.  45). 

[3]  By  no  stretch  of  the  Imagination  can 
the  claim  as  presented  be  construed  as  one 
for  the  reasonable  value  of  services  perform- 
ed for  deceased.  It  is  stated  in  the  claim 
that  the  services  rendered  by  plaintiff  were 
under  and  by  virtue  of  a  contract  made  with 
said  deceased  whereby  the  latter  agreed  to 
make  a  will  devising  to  plaintiff  certain  real 
property.  While  no  breach  of  this  contract  la 
stated  in  the  claim,  nevertheless,  assuming 
the  affidavit  shows  a  breach  thereof,  the 
amount  claimed  Is  in  the  nature  of  damages, 
and  not  for  the  reasonable  value  of  services 
rendered.  Conceding  that  plaintiff  offered 
such  testimony,  the  court  did  not  err  In  sus- 
taining objections  to  evidence  touching  the 
question  of  plaintiff's  right  to  recover  upon 
a  quantum  meruit  for  services  alleged  to 
have  been  performed  for  and  on  behalf  of  de- 
ceased, for  the  reason  that  no  claim  therefor 
was  at  any  time  presented  to  the  administra- 
tor for  allowance. 

[4]  At  the  close  of  plaintiff's  evidence  coun- 
sel stated: 


"We  make  a  motion  for  judgment  of  nonsuit 
for  failure  to  establish  a  case  by  the  plaintiff.'' 

It  is  true,  as  contended  by  appellant,  that 
a  party  moving  for  nonsuit  should  state  In 
his  motion  the  precise  grounds  upon  which  he 
relies,  so  that  the  attention  of  the  court  and 
the  opposite  counsel  may  be  particularly  di- 
rected to  the  supposed  defects  in  plaintiff's 
case.  Coghlan  v.  Quartararo,  15  Cal.  App. 
668,  115  Pac.  664;  Brown  v.  Sterling  Furni- 
ture Co.,  175  CaL  563,  166  Pac.  322. 

[fi  As  appears,  however,  in  the  instant 
case,  no  evidence  was  received  touching  any 
material  facts  which  it  was  necessary  to  es- 
tablish In  order  to  entitle  plaintiff  to  recover ; 
indeed,  in  that  the  complaint  failed  to  state 
a  cause  of  action,  the  complaint  was  subject 
to  a  general  demurrer;  and  conceding  the 
motion  as  made  was  defective  In  that  counsel 
In  making  it  failed  to  comply  with  the  rule 
announced  In  the  cases  cited,  nevertheless, 
since  the  complaint  is  silent  as  to  facts  under 
which  any  evidence  was  admissible  and  not 
susceptible  of  an  amendment  which  could 
warrant  a  recovery  by  plaintiff,  no  purpose 
could  be  served  In  reversing  the  Judgment 
upon  such  ground. 

The  Judgment  is  affirmed. 

We  concur:  CONRET,  P.  J.;  JAMBS,  J. 
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PACIFIC  MOT.  LIFE  INS.  CO.  OF  CALI- 
FORNIA  v.  HANSEN  et  al.  (Civ.  8141.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 2,  California.  Nov.  26,  1919.) 

1.  Judgment  *=»21— Judgment  rot  ttn cer- 
tain THOUGH  ITEMS  GIVEN  WERE  NOT  ADDED. 

There  is  no  uncertainty  about  mathemati- 
cal additions,  so  that  a  judgment  setting  out 
the  specific  items  thereof  is  sufficient,  although 
the  blank  left  therein  for  the  total  sum  is  not 
filled. 

2.  Appeal  and  ebbob  «=>880(1)— Defendant, 
voluntarily  appearing,  cannot  object  to 
manner  op  service  on  other  defendants. 

Defendant  appellant,  not  served  with  sum- 
mons, but  voluntarily  appearing,  filing  demur- 
rer and  submitting  to  .court's  jurisdiction,  al- 
leging that  she  had  been  named  in  the  complaint 
as  a  fictitious  defendant,  could  not  object  to  the 
manner  of  service  upon  other  defendants  in  the 
mortgage  foreclosure  proceeding. 

3.  Mortgages  4S=»448— Allegation  or  non- 
payment OF  MORTGAGE  NOTE  SUFFICIENT. 

The  allegation  in  a  complaint  for  mortgage 
foreclosure  that  named  defendants,  makers, 
"have  defaulted  in  payment  of  the  principal 
sum  of  said  note,  together  with  interest  there- 
on from  the  18th  of  January,  1915,  at  the 
rate  of  0  per  cent  per  annum,  no  part  of  which 
said  sum,  nor  interest  thereon,  has  been  paid," 
is  s  sufficient  allegation  of  nonpayment  as 
against  a  general  demurrer. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Frank  Q.  Flnlayson,  Judge. 

Action  by  the  Pacific  Mutual  Life  Insur- 
ance Company  of  California  against  S.  Maude 
Hansen  and  others.  Judgment  for  plaintiff, 
and  the  named  defendant  appeals.  Affirmed. 

F.  E.  Davis,  of  Los  Angeles,  for  appellant 
Cassius  D.  Blair,  of  Los  Angeles,  for  re- 
spondent 

LANGDON,  P.  J.  This  action  was  brought 
for  the  foreclosure  of  a  mortgage  set  out  in 
full  in  the  complaint  as  was  also  the  note  se- 
cured by  the  mortgage.  Said  nole  was  given 
by  the  defendants  Rudolf  Mausard  and 
Edltb  Mausard,  his  wife.  The  mortgage  was 
also  given  to  secure  the  payment  of  attor- 
ney's fees  in  any  reasonable  amount  fixed  by 
the  court,  the  payment  of  all  costs  and  ex- 
penses of  suit,  and  also  all  sums  that  the 
mortgagor  might  pay  for  searching  the  title 
of  the  mortgaged  property  subsequent  to  the 
date  for  recording  the  mortgage,  and  all 
sums  advanced  by  the  mortgagor  for  taxes, 
assessments,  incumbrances,  etc. 

There  were  18  parties  defendant  whose 
names  were  known  to  plaintiff,  and  4  sued 
under  fictitious  names.  The  defendants 
against  whom  judgment  was  taken  were  serv- 
ed with  summons,  and  all  defaulted  except 
Timothy  Goodwin,  who  filed  an  answer, 


which  denied  on  information  and  belief  the 
allegations  of  the  complaint  and  set  up  the 
fact  that  the  defendant  Gilbert  L.  Dennison 
had  executed  a  lease  of  a  portion  of  the 
premises  to  him — the  said  Timothy  Goodwin 
— and  that  his  claim  to  the  premises  was  rep- 
resented by  said  lease,  the  terms  of  which 
were  alleged.  It  was  also  alleged  that  said 
Timothy  Goodwin  makes  no  further  claim 
whatsoever  to  said  described  property.  Lat- 
er, the  said  Timothy  Goodwin  confessed  and 
acknowledged  judgment  in  favor  of  the  plain- 
tiff as  prayed  for  in  its  complaint  It  does 
not  appear  that  any  service  was  had  upon 
the  fictitious  defendants,  by  publication  or 
otherwise,  but  the  appellant  S.  Maude  Han- 
sen, voluntarily  appeared  before  the  court 
and  filed  a  general  demurrer  to  the  complaint, 
alleging  that  she  had  been  sued  under  the 
name  of  Jane  Doe.  Her  demurrer  was  over- 
ruled. Thereupon,  she  having  failed  to  an- 
swer, her  default  was  duly  and  regularly  en- 
tered. The  action  was  dismissed  as  to  cer- 
tain defendants  not  served  with  summons, 
and  judgment  was  entered  for  the  plaintiffs, 
declaring  that  there  is  due  from  the  defend- 
ants Rudolf  and  Edith  Mausard  "principal 
and  interest  upon  the  debt  evidenced  by  the 
note  and  secured  by  the  mortgage  mentioned, 
and  set  forth  In  the  complaint  In  this  action, 
the  sum  of  $6,362.07 ;  also  the  sum  of  $123.29. 
principal  and  interest  for  sums  expended  by 
plaintiff  according  to  the  terms  of  said  mort- 
gage; also  the  sum  of  $235  attorney's  fee; 
also  the  sum  of  $27.10  costs  of  suit;  that  the 
plaintiff  have  and  recover  judgment  against 
defendants  Rudolf  Mausard  and  Edith  Man- 
sard, his  wife,  for  the  several  amounts  above 
found  due  to  plaintiff,  amounting  to  the  to- 
tal sum  of  $—  ." 

The  Judgment  then  provides  for  the  sale 
of  the  property  and  the  distribution  of  the 
proceeds,  and  for  a  deficiency  Judgment 
against  said  Rudolph  and  Edith  Mausard, 
and  that  the  other  defendants  and  all  persons 
claiming  under  them,  etc.,  be  forever  barred 
and  foreclosed  of  all  equity  of  redemption  in 
the  said  premises. 

[1]  Appellant  contends  that  the  portion  of 
the  judgment  above  quoted  Is  indefinite  and 
uncertain  because  the  total  of  the  respective 
sums  is  not  computed  and  entered  therein, 
but  is  left  blank,  and  that  the  clerk  when  he 
enters  the  judgment  or  issues  ttie  execution 
will  have  to  make  the  computation,  or,  it  is 
naively  suggested,  that  perhaps  this  difficult 
task  will  fall  to  the  lot  of  the  sheriff  when  he 
advertises  the  sale,  or,  indeed,  to  the  Su- 
preme Court  upon  appeal.  The  point  is  with- 
out merit.  There  is  no  uncertainty  or  indefl- 
nlteness  about  mathematical  additions.  The 
judgment  states  definitely  the  several  amounts 
due  to  the  plaintiff  by  the  defendants. 

[2]  The  second  objection  of  appellant  is  that 
the  service  of  summons  upon  every  defendant 
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who  was  served  was  made  by  the  attorney 
for  the  plaintiff,  and  that  the  attorney  for 
the  plaintiff  Is  an  improper  party  to  make 
such  service.  This  question  Is  not  presented 
for  our  consideration  upon  this  appeal.  The 
appellant  was  not  served  with  summons.  She 
voluntarily  appeared  and  filed  a  demurrer, 
and  submitted  herself  to  the  Jurisdiction  of 
the  court,  alleging  that  she  had  been  named 
In  the  complaint  as  a  fictitious  defendant. 
She  has  no  concern  with  the  manner  of  serv- 
ice upon  other  defendants. 

[3]  The  next  objection  urged  is  that  the  al- 
legation In  the  complaint  of  nonpayment  of 
the  note  Is  insufficient  The  complaint  sets 
out  the  fact  that  the  defendants  Rudolf  and 
Edith  Mausard  have  defaulted  in  the  pay- 
ment of  the  principal  sum  of  said  note,  to- 
gether with  the  interest  thereon  from  the 
18th  day  of  January,  1916,  at  the  rate  of  6 
per  cent,  per  annum,  no  part  of  which  sold 
sum,  nor  interest  thereon,  has  been  paid. 
This  is  a  sufficient  allegation  of  nonpayment 
as  against  a  general  demurrer. 

The  other  objections  urged  are  as  lacking 
in  merit  as  those  already  discussed,  and  it 
would  serve  no  purpose  to  consider  them 
here. 

The  Judgment  is  affirmed. 

We  concur:  NOURSE,  J.;  BRITTAIN,  J. 


SCHAEFER  v.  DINWIDDIE  et  al. 

(Civ.  3047.) 

(District  Court  of  Appeal.  Second  District, 
Division  2,  California.   Nov.  22,  1919.) 

1.  Appeal  and  erhob  *=>C07(1 )— Mere  pres- 
ence IN  COURT  NOT  NOTICE  Or  ORDER  DE- 
NTING NEW  TRIAL  SO  AS  TO  REQUIRE  FILING 
OF  NOTICE  REQUESTING  TRANSCRIPT  WITHIN 
TEN  DATS  THEREAFTER. 

The  mere  presence  of  counsel  for  appellant 
in  court  on  a  hearing  at  which  a  motion  for 
new  trial  was  denied  cannot  be  presumed  to 
have  been  actual  notice  at  that  time  of  the 
order  denying  the  new  trial,  go  as  to  require 
the  filing  of  a  notice,  requesting  a  transcript 
within  ten  days  thereof,  under  Code  Civ.  Proc. 
§  953a. 

2.  Judgment  €=»518— Attack  on  order  set- 
ting ASIDE  DEFAULT  ON  APPEAL  FROM  FI- 
NAL JUDGMENT  A  COLLATERAL  ATTACK. 

On  appeal  from  a  final  judgment  in  the 
case,  an  objection  that  the  trial  court  was  with- 
out jurisdiction  to  set  aside  a  default  judgment 
by  reason  of  the  fact  that  the  motion  therefor 
was  not  made  within  one  year,  as  provided  by 
Code  Civ.  Proc.  {  47S,  was  a  collateral  attack; 
no  appeal  or  other  direct  action  having  been 
taken  from  the  order  vacating  the  default  and 
judgment. 


3.  Appeal  and  error  «=»93tS(2)  —  Presumes 

IN  FAVOR  OF  JURISDICTION  THAT  NOTICE  OF 
MOTION  TO  VACATE  DEFAULT  JUDGMENT  WAS) 
MADE  WITHIN  A  TEAR. 

Where  notice  of  intention  to  move  to  set 
aside  a  default  and  to  vacate  a  judgment  re- 
cited that  defendant  on  a  certain  day  within 
a  year  of  the  entry  of  the  default  would  move 
to  vacate  the  judgment,  and  there  was  no 
other  entry  in  the  record  regarding  the  mat- 
ter until  some  time  after  the  expiration  of  the 
year,  when  the  minutes  of  the  court  recited, 
"Motion  to  set  aside  default  and  judgment 
made  in  open  court,  argued  by  counsel,  and  the 
motion  granted,'*  it  must  be  presumed  on  ap- 
peal, that  the  moving  party  made  the  motion 
within  the  year  and  secured  a  continuance  of 
the  hearing  to  tho  date  when  the  motion  was 
granted. 

4.  Judgment  «=>153(1)— Motion  to  vacate 
default  properly  heard  after  expiration 
of  tear  when  properlt  continued  be- 
FORE. 

If  a  motion  to  vacate  a  default  judgment 
was  noticed  and  presented  to  the  court  within 
a  year,  and  continued  for  hearing  to  a  date 
after  the  expiration  of  the  year,  the  court  did 
not  lose  jurisdiction  to  act  on  the  motion. 

6.  Judgment  «=»675(1)  —  Cross-defendant 
bound  bt  findings  against  plaintiff  not 

APPEALED  from. 

On  appeal  by  defendant  in  an  action  to 
quiet  title,  who  filed  cross-complaint  against  a 
third  person  who  was  claiming  under  a  deed 
from  plaintiff,  the  third  person,  who  participat- 
ed in  the  trial  without  filing  any  pleading,  was 
bound  by  a  finding  of  the  trial  court  that  plain- 
tiff bad  never  owned  the  property  in  suit;  nei- 
ther the  plaintiff  nor  the  cross-defendant  ap- 
pealing from  the  judgment 

6.  Judgment  «=»18(1)  —  No  affirmative  be- 
lief TO  CROSS-DEFENDANT  WITHOUT  PLEAD- 
ING. 

In  an  action  to  quiet  title,  where  defendant 
filed  cross-complaint  against  plaintiff  and  a 
third  person,  the  latter,  who  did  not  answer, 
could  not  obtain  affirmative  relief,  although  she 
appeared  on  the  trial  with  counsel,  and  evi- 
dence was  introduced  in  her  behalf. 

7.  Appeal  and  error  <8=>714(5)  —  Plead  mo 

SET  OUT  IN  BRIEF  BUT  NOT  IN  TRANSCRIPT 
CANNOT  BE  CONSIDERED. 

A  copy  of  an  alleged  answer  filed  by  cross- 
defendant,  printed  as  an  appendix  to  her  brief 
on  appeal,  cannot  be  considered,  where  it  no- 
where appears  in  the  authentic  transcript; 
there  being  no  suggestion  for  the  diminution 
of  the  record. 

8.  Taxation  <s»762— Sale  to  state  void  in 
view  of  statement  of  amount  of  assess- 
ment. 

Where  neither  the  certificate  nor  the  deed 
on  sale  of  land  to  the  state  for  nonpayment  of 
taxes  contains  a  statement  of  the  amount  of 
the  assessment  under  which  the  sale  was  made, 
the  certificate  and  deed  to  the  state  were  fa- 
tally defective,  under  PoL  Codr  "7b5. 
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9.  Taxation  «=»762— Amount  of  assessment 
not  shown  in  certificate  and  deed. 
A  recital  in  a  certificate  and  deed  to  the 
state  on  Bale  of  land  for  taxes:  "That  said 
property  was  assessed  according  to  law  in  the 
year  A.  D.  1899  for  tbe  year  1899-1900  at 

 dollars  to  A.,  and  the  same  was  liable 

and  subject  to  taxation;  that  said  taxes  were 
levied  upon  said  property  and  Jts  value  was 
equalized  as  required  by  law.  That  amount 
of  the  tax  so  levied  on  said  property  was  the 

sum  of  dollars  as  follows:  For  county 

purposes  the  sum  $  for  state  purposes 

S  ;  and  the  penalties,  costs  and  charges 

which  have  since  accrued  thereon  amount  to 
$8.60"— was  insufficient  to  show  the  amount  of 
the  assessment  as  required  by  Pol.  Code,  ff 
S776,  8785,  and  the  certificate  and  deed  were 
fatally  defective. 

Appeal  from  Superior  Court,  Riverside 
County ;  F.  E.  Densmore,  Judge. 

Action  by  O.  A.  Schaefer  against  George  I. 
Dinwiddle,  Anna  M.  Johnson,  and  others, 
In  which  the  defendant  Johnson  filed  cross- 
complaint.  From  an  adverse  judgment,  cross- 
complainant  appeals.  Reversed. 

Arvld  O.  Aim  and  Shepard  ft  Aim,  all  of 
Los  Angeles,  for  appellant 

A.  H.  Winder,  of  Riverside,  for  respond- 
ents. 

SLOANE,  J.  This  action  was  originally 
brought  by  O.  A.  Schaefer,  the  plaintiff,  to 
quiet  title  to  a  five-acre  tract  of  land  in 
Riverside  county  against  Anna  M.  Johnson 
and  a  number  of  other  defendants.  Judg- 
ment was  taken  by  default  against  all  de- 
fendants. Anna  M.  Johnson,  having  been 
served  by  publication,  within  a  year  moved 
to  vacate  the  default  and  judgment,  which 
motion  was  granted.  She  answered,  and 
also  filed  a  cross-complaint,  claiming  title 
to  the  land  and  naming  the  plaintiff,  6.  A. 
Schaefer,  and  one  Grace  B.  Talbot  (who  was 
not  made  a  party  by  the  original  complaint), 
as  cross-defendants,  and  asking  to  have  cross- 
complainant's  title  quieted  against  these  de- 
fendants. Cross-defendant  G.  A.  Schaefer 
'answered  the  cross-complaint,  but  no  proof 
of  service  of  the  cross-complaint  upon,  or  of 
any  appearance,  answer,  or  other  pleading 
on  the  part  of  cross-defendant  Grace  B.  Tal- 
bot appears  in  the  judgment-roll  or  tran- 
script of  the  record.  She,  however,  appeared 
on  the  trial,  with  counsel,  and  evidence  was 
Introduced  in  her  behalf.  Judgment  was 
against  the  plaintiff,  as  well  as  the  cross- 
complainant,  and  in  favor  of  cross-defendant 
Grace  B.  Talbot,  adjudging  her  to  be  the 
owner  and  in  the  possession  of  the  premises, 
and  quieting  her  title  to  the  same  against 
the  other  parties  to  the  cross-action.  Cross- 
complainant  Anna  M.  Johnson  appeals  from 
this  judgment. 

[1]  Respondents  raise  certain  objections 


to  appellant's  standing  in  court  on  this  ap- 
peal, which  will  first  be  considered.  It  is 
claimed  that  the  appeal  fails  by  reason  of 
the  alleged  fact  that  appellant  did  not  file 
with  the  clerk  her  notice  requesting'  a  tran- 
script, as  required  by  section  953a  of  the 
Code  of  Civil  Procedure,  within  ten  days 
after  notice  of  decision  denying  her  motion 
for  a  new  trial.  It  does  not  appear  by  the 
record  that  any  notice  of  the  denial  of  the 
motion  for  a  new  trial  was  served  on  ap- 
pellant, but  the  record  of  the  court's  minutes 
does  show  that  counsel  for  appellant  were 
present  in  court  on  the  bearing  at  which  the 
motion  was  denied,  and  it  is  argued  that 
this  fact  presumes  actual  notice  at  that  time, 
under  the  authority  of  Estate  of  Keating, 
158  Cal.  109,  110  Pac.  109.  The  date  of  this 
hearing  was  March  27,  1916.  The  notice  of 
demand  for  transcript  was  filed  April  7, 
1916 — on  the  eleventh  day  after  the  date  of 
ruling  on  the  motion. 

It  will  be  noticed  that .  in  Estate  of 
Keating,  supra,  the  fact  that  appellant  had 
actual  notice  of  the  order  appealed  from 
upon  a  given  date  was  conclusively  evidenced 
by  his  having  filed  his  notice  of  appeal  from 
such  order  on  that  date,  thus  showing  actual 
notice  by  an  overt  act  of  his  own.  Tbe 
courts  do  not  give  such  effect  to  the  mere 
presence  of  a  party  in  court  on  a  hearing 
at  which  the  action  In  question  may  be  taken, 
unless  by  some  affirmative  proceeding  In  the 
matter  he  indicates  that  he  has  taken  cog- 
nizance of  the  ruling  of  the  court  Brown 
v.  Superior  Court,  175'  OaL  141,  165  Pac. 
429,  is  directly  In  point  on  this  question. 
There  is  nothing,  therefore,  in  the  record 
to  show  that  the  request  for  transcript  was 
not  in  time. 

[2-4]  Respondents  also  raise  the  objection 
that  the  court  was  without  jurisdiction  to 
set  aside  the  default  Judgment  against  ap- 
pellant and  to  reopen  the  case,  by  reason 
of  the  fact  that  the  motion  was  not  made 
within  one  year,  as  provided  by  section  473 
of  the  Code  of  Civil  Procedure.  No  appeal 
or  other  direct  action  was  taken  upon  this 
order  vacating  the  default  and  judgment 
Tills  objection  constitutes  a  collateral  attack 
upon  the  action  of  the  court  in  vacating  tbis 
default  and  judgment.  Even  conceding  that 
the  order  would  be  void  on  the  face  of  the 
record,  if  It  affirmatively  appeared  therefrom 
that  no  motion  was  made  to  open  the  default 
until  the  year  had  expired,  in  this  case  it 
does  not  so  appear,  and  every  presumption 
is  in  favor  of  the  Jurisdiction.  The  notice 
of  intention  was  filed  on  February  10,  1914, 
and  recited  that  "defendant  will,  on  Feb- 
ruary 21,  1914,  move  the  court  to  vacate  tbe  1 
judgment"  This  date  was  within  the  year  1 
by  several  days.  There  is  no  further  entry  I 
regarding  the  matter  until  Mach  14,  1914, 
when  the  minutes  of  the  court  recite:  "Mo- 
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Uon  to  set  aside  default  and  Judgment  made 
In  open  court,  argued  by  counsel  and  motion 
granted."  Non  constat  but  that  on  the 
date— February  21st— for  which  the  hear- 
ing was  noticed  the  moving  party  appeared, 
made  her  motion  and  secured  a  continuance 
of  the  hearing  to  March  14th.  If  the  motion 
was  noticed  and  presented  to  the  court  with- 
in the  year  and  continued  for  hearing  to  a 
later  date,  the  court  did  not  lose  jurisdiction 
to  act,  and  the  presumption  of  regularity 
in  the  court's  proceedings  is  not  overcome 
by  the  mere  fact  that  the  minutes  recite  that 
a  motion  to  set  aside  the  default  was  made 
on  the  last-named  date.  It  not  Infrequently 
happens  that  such  motions  are  repeated  from 
time  to  time,  where  the  hearings  are  post- 
poned. 

[6]  On  the  merits  of  the  appeal  the  only 
question  to  be  considered  is  whether  the 
pleadings  and  evidence  sustain  the  judgment 
in  favor  of  cross-defendant  Grace  B.  Talbot 
The  court  found  and  decided  that  the  plain- 
tiff, Schaefer,  never  was  the  owner  or  In 
possession  of  the  land  in  question.  The 
plaintiff  is  not  appealing,  so  that  the  only 
parties  concerned  are  the  appellant  and 
cross-complainant,  Anna  M.  Johnson,  who 
claims  as  the  record  owner  of  the  premises, 
arid  the  cross-defendant  Grace  B.  Talbot, 
who,  as  Indicated  by  the  evidence  given  on 
the  trial  in  her  behalf,  claims  under  color 
of  title  by  mesne  conveyances  from  the  plain- 
tiff, Schaefer,  and  by  virtue  of  actual  pos- 
session of  the  land.  She  Is  not  appealing, 
and  is  therefore  bound  by  the  decision  of 
the  court  that  Schaefer  never  had  any  title. 
The  Issue,  then,  resolves  itself  into  one  be- 
tween the  alleged  record  title  of  appellant 
and  the  possessory  title  of  respondent  Grace 
B.  Talbot 

[(,  7]  As  hereinbefore  stated,  there  Is  no 
record  before  us  of  any  appearance  or  plead- 
ing on  behalf  of  respondent  Grace  B.  Talbot 
and  she  Is  therefore  without  standing  In 
this  case  to  obtain  affirmative  relief.  It  is 
true  that  she  prints,  as  an  appendix  to  her 
brief  on  this  appeal,  what  purports  to  be  a 
copy  of  an  answer  filed  to  appellant's  cross- 
complaint  In  which  is  alleged  ownership 
and  possession  of  this  land,  but  this  nowhere 
appears  in  the  authenticated  transcript 
There  has  been  no  suggestion  for  diminution 
of  the  record.  Without  some  pleading  in 
her  behalf,  the  court  was  without  jurisdic- 
tion to  give  a  judgment  establishing  her  title 
to  this  land.  Wilson  v.  White,  84  Cal.  239, 
24  Pac.  114;  Kimball  v.  Richardson-Kimball 
Co.,  Ill  Cal.  386,  397,  43  Pac.  1111.  If,  how- 
ever, we  were  permitted  to  treat  this  docu- 
ment, printed  In  respondent's  brief,  as  part 
of  the  record,  we  do  not  think  this  respond- 
ent was  entitled  to  judgment  in  her  favor. 

The  record  discloses  that  appellant  Anna 
M.  Johnson  was  the  record  owner  of  this 
land  up  to  July  3,  1900,  at  which  time  the 
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property  was  sold  and  afterwards  deeded 
to  the  state  of  California  under  a  sale  for 
delinquent  taxes.  The  period  of  five  years 
bad  elapsed  without  a  redemption,  but  with- 
out a  valid  sale  and  conveyance  by  the  state. 
There  has  been  an  attempt  by  the  state  to 
convey  to  the  plaintiff,  Schaefer,  and  it  was 
by  virtue  of  this  deed  that  he  brought  this 
action;  and,  under  subsequent  mesne  con- 
veyances, pending  the  suit,  respondent  Grace 
B.  Talbot  claims  through  the  same  deed. 
But  the  court  found  that  the  state  had  not 
conveyed  any  title  under  this  deed,  and  this 
finding,  as  has  been  pointed  out  is  conclusive 
against  this  respondent  It  therefore  fol- 
lows— assuming  the  tax  sale  and  conveyance 
to  the  state  to  be  valid — that  respondent 
Grace  B.  Talbot's  paper  title  fails,  and  she 
has  only  her  naked  possession  of  the  land  to 
oppose  against  appellant's  claim  of  title. 

[I,  I]  The  court  finds  that  appellant  was 
the  owner  of  this  land  up  to  July  3,  1900, 
the  date  of  the  tax  sale;  and,  unless  she 
was  divested  of  title  under  this  tax  sole  she 
Is  still  the  owner.  In  support  of  her  con- 
tention that  she  has  not  lost  her  title,  ap- 
pellant Interposes  many  objections  to  the 
validity  of  the  assessment,  sale,  certificate, 
and  deed  upon  which  the  finding  that  she 
was  divested  of  her  title  rests.  The  most 
obviously  tenable  of  these,  in  our  judgment 
is  that  neither  the  certificate  nor  the  deed 
contains  a  statement  of  the  amount  of  the 
assessment  under  which  the  sale  was  made. 
This  was  required  as  to  the  certificate,  by 
the  provisions  of  section  3776  of  the  Political 
Code  as  it  read  at  the  time  of  this  trans- 
action, and  was  a  material  requirement  In 
the  tax  deed,  under  section  3786  of  the  Po- 
litical Code.  The  only  attempt  at  a  recital 
of  the  amount  of  the  assessment  is  the  state- 
ment which  appears  In  both  the  certificate 
and  deed  as  follows: 

"That  said  property  was  assessed  according 
to  law  in  the  year  A.  D.  1899  for  the  year 

1899-1900  at  dollars  to  Adam  Hoffman, 

and  the  same  was  liable  and  subject  to  taxa- 
tion; that  said  taxes  were  levied  upon  said 
property,  and  its  value  was  equalised  as  re- 
quired by  law.  That  the  amount  of  the  tax  so 
levied  on  said  property  was  the  sum  of 
  dollars  as  follows:  For  county  pur- 
poses the  sum  of  $  for  state  purposes 

the  sum  of  $  ;  and  the  penalties,  costs 

and  charges  which  have  since  accrued  thereon 
amount  to  $8.60." 

There  could  be  no  valid  basis  for  penal- 
ties, costs,  and  charges  without  an  adequate 
amount  assessed.  We  think  the  certiorate 
and  deed  to  the  state  fatally  defective. 
Griggs  v.  Hartzoke,  13  Cal.  App.  429,  109 
Pac.  1104;  Henderson  v.  De  Turk,  164  Cal. 
296,  128  Pac.  747;  Grimm  v.  O'Connell,  64 
Cal.  522. 

This  leaves  the  record  '  Mnnt. 
The  findings  of  the  cour  'tie 
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.of  appellant  and  In  favor  of  the  respondent 
Grace  B.  Talbot  are  not  supported  by  the 
evidence. 

It  Is  not  necessary  to  consider  the  other 
points  raised  by  appellant's  brief. 
The  Judgment  is  reversed. 

We  concur:  FINLAYSON,  P.  J.;  THOM- 
AS, J. 


DARRELL  v.  MUTUAL  BEN.  LIFE  INS. 
CO.    (Civ.  2885.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 1,  California.    Dec  2,  1919.) 

1.  Trial  <8=6253(8)  —  Instruction  on  pre- 
sumption OF  DEATH  IGNORING  DEFENDANT'S 
EVIDENCE  IMPROPER. 

In  an  action  on  a  life  policy,  where  insured 
was  absent  for  seven  years,  an  instruction  in 
effect  charging  that  plaintiff  was  the  beneficiary 
and  that  the  premiums  were  paid  and  the  policy 
in  force,  and  that  insured  disappeared  and  has 
not  been  beard  from  for  seven  years,  and  at  the 
end  of  that  time  he  is  presumed  to  be  dead,  and 
you  will  therefore  find  a  verdict  for  plaintiff, 
was  erroneous  in  that  it  withdrew  from  the  jury 
the  consideration  of  defendant's  evidence  and 
raised  the  disputable  presumption  of  death  cre- 
ated by  statute  (Code  Civ.  Proc.  |  19C3,  subd. 
26)  to  the  plane  of  a  conclusive  presumption. 

2.  Appeal  and  error  «=»1170(9)— Instruc- 
tion as  to  presumption  of  death  ignoring 
defendant's  evidence  prejudicial  error. 

An  instruction  in  an  action  on  a  life  policy, 
in  effect  charging  the  jury  that  insured  was 
presumed  to  be  dead  after  seven  years'  absence, 
and  that  the  beneficiary  was  therefore  entitled 
to  a  verdict,  was  erroneous  and  prejudicial  and 
called  for  a  reversal,  although  other  proper  in- 
structions were  given,  notwithstanding  Const, 
art.  6,  {  4%. 

3.  Trial  «=>295(1)  —  If  instructions  con- 
strued together  are  correct,  they  are 
sufficient. 

If  all  the  instructions  taken  together,  and 
not  being  inconsistent  with  each  other  or  con- 
fusing, give  to  the  jury  a  fair  and  just  notion 
of  the  law  upon  the  point  to  which  they  are  ad- 
dressed, they  are  sufficient 

4.  Death  «=>2(3)  —Presumption  from  AB- 
SENCE MAT  BE  OVERCOME  WITHOUT  PROVING 
PERSON  IS  LIVING. 

To  overcome  the  disputable  presumption  of 
death  arising  from  seven  years'  absence  of  in- 
sured, under  Code  Civ.  Proc.  $  1963,  subd.  26, 
it  is  proper  to  show  the  circumstances  under 
•which  he  left,  his  reasons  for  leaving,  if  any, 
or  concealing  his  whereabouts,  the  state  of  his 
health,  his  age,  and  any  other  relevant  facts 
which  might  account  for  his  absence  upon  some 
theory  other  than  death ;  but  it  is  not  necessary 
to  prove  he  is  alive,  and  it  is  only  necessary  to 
produce  evidence  of  such  weight  as  will,  in  the 
minds  of  the  jury,  overcome  the  force  of  the 
presumption. 


Appeal  from  Superior  Court,  City  and 
County  of  Son  Francisco;  Daniel  C  Deasy, 
Judge. 

Action  by  Margaret  DarreU  against  the 
Mutual  Benefit  Life  Insurance  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Reversed. 

Shelton  &  Levy,  of  San  Francisco,  for  ap- 
pellant. 

McClellan  &  McClellan,  of  San  Francisco 
(Edward  Lande,  of  San  Francisco,  of  coun- 
sel), for  respondent 

BARDIN,  Judge  pro  tern.  The  appeal  is 
taken  by  the  defendant  from  the  judgment 
upon  the  verdict  of  a  jury,  in  an  action  upon 
a  life  insurance  policy,  in  which  the  plain- 
tiff is  named  as  the  beneficiary.  The  vital 
question  involved  in  the  action  is  whether 
or  not  Loys  Darrell,  husband  of  the  plaintiff, 
and  the  person  whose  life  was  insured,  is 
dead  or  alive. 

At  the  trial  the  plaintiff  produced  evidence 
showing  that  Loys  Darrell  and  the  plaintiff 
intermarried  in  the  city  of  San  Francisco  in 
February,  1908,  and  that  they  continued  to 
reside  together  in  congenial  relationship  as 
husband  and  wife  until  the  14th  day  of  Au- 
gust, 1909,  upon  which  date  the  husband 
departed  from  his  home  in  San  Francisco, 
with  the  avowed  purpose  of  going  to  the  city 
of  Sacramento,  to  be  absent  a  day  or  two, 
whither  he  was  going  to  make  arrangement 
to  exhibit  some  horses  at  a  fair.  At  the  time 
of  his  departure  be  had  about  fl,000  in  cash 
In  his  possession.  The  testimony  further 
shows  that  from  the  time  of  this  departure 
his  wife  has  never  heard  from  him  or  of  his 
whereabouts  or  whether  or  not  he  was  living 
or  dead,  although  a  fair  degree  of  diligence 
was  exercised  by  her  and  some  of  the  friends 
of  the  family,  following  his  disappearance, 
to  ascertain  whether  or  not  he  had  met  death 
or  what  In  fact  had  become  of  him.  The 
plaintiff  relies  upon  the  presumption  created 
by  subdivision  26  of  section  1963  of  the  Code 
of  Civil  Procedure  as  proof  of  her  husband's 
death,  which  provides  that  a  disputable  pre- 
sumption of  death  arises  when  a  person  is 
not  heard  from  in  seven  years. 

It  is  defendant's  theory  that  the  disap- 
pearance of  Loys  Darrell  and  his  failure  to 
communicate  with  his  wife  or  friends  at  his 
home  is  to  be  accounted  for,  not  by  reason 
of  his  death,  but  because  he  deliberately  ab- 
sented himself  from  his  home  upon  the  oc- 
casion referred  to,  and  has  since  Intentional- 
ly refrained  from  communicating  with  his 
wife  or  friends  In  San  Francisco,  and  that 
the  probable  motives  impelling  him  so  to  do 
arose  by  reason  of  certain  financial  difficul- 
ties which  overtook  him  which  might  have 
led  to  proceedings  of  a  criminal  nature,  as 
well,  also,  from  the  conclusion  to  yield  to  his 
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desire  to  travel  to  distant  parts  of  the  world. 
Evidence  tending  to  support  this  theory  was 
adduced  at  the  trial  which,  If  believed  by 
the  Jury,  was  of  such  substantial  weight  as 
would  have  supported  a  verdict  In  favor  of 
the  defendant 

Among  the  instructions  given  by  the  court 
at  the  request  of  counsel  for  the  plaintiff 
was  the  following: 

"I  charge  you  that  if  you  find  that  the  plain- 
tiff, Maggie  Robinson  Darrell,  is  the  beneficiary 
in  the  policy  herein  sued  on ;  that  the  premiums 
were  paid  from  June  8, 1909,  until  September  8, 
1916;  and  that  said  policy  was  in  full  force 
and  effect  from  the  said  8th  day  of  June,  1909, 
to  and  including  the  8th  day  of  September, 
1916 ;  that  on  the  14th  day  of  August,  1909,  the 
insured,  Loys  Darrell,  disappeared  from  the 
city  and  county  of  San  Francisco,  state  of  Cali- 
fornia, and  for  the  period  of  seven  years  from 
that  date  had  not  been  heard  from ;  that  at  the 
expiration  of  seven  years  from  said  date  of  Au- 
gust 14, 1909,  the  said  Loys  Darrell  is  presumed 
to  be  dead— then  the  plaintiff  is  entitled  to  re- 
cover on  said  policy,  and  you  will  find  for  the 
plaintiff." 

The  assault  upon  this  Instruction,  stand- 
ing alone,  has  been  undefended.  Thus  con- 
sidered, the  respondent  has  tacitly  assented 
to  the  claims  of  the  appellant  that  it  consti- 
tuted, under  the  circumstances  of  the  case, 
an  erroneous  declaration  of  law  and  provid- 
ed for,  in  effect,  a  directed  verdict  not  war- 
ranted by  the  state  of  the  case.  But  the  re- 
spondent endeavors  to  overcome  the  vice  of 
the  instruction  by  the  argument  that  it 
should  not  be  read  apart  from  the  rest  of  the 
charge  of  the  court,  but  should  be  deemed 
modified  by  other  instructions  which  correct- 
ly state  the  law,  and  that,  if  so  considered, 
the  conclusion  must  follow  that  the  Jury  was 
not  misdirected  as  to  the  law  of  the  case. 

[1, 2]  This  particular  Instruction  is  an  un- 
equivocal direction  to  the  Jury  to  return  a 
verdict  for  the  plaintiff,  provided  the  Jury 
find  the  facts  to  exist  as  stated  within  its 
terms,  and  which  facts  the  defendant  seems 
quite  willing  to  grant  could  and  did  exist 
and  without  doing  violence  to  defendant's 
theory  of  the  case.  As  stated  in  appellant's 
brief: 

"The  court  has  in  effect  charged  the  jury  thus: 
Plaintiff  is  the  beneficiary ;  the  premiums  were 
paid  and  the  policy  was  in  force.  Darrell  dis- 
appeared and  has  not  been  heard  from  in  seven 
years.  At  the  end  of  that  time  he  is  presumed 
to  be  dead.  Ton  will  therefore  find  a  verdict  for 
plaintiff." 

It  will  thus  be  seen  that  the  court,  by  this 
Instruction,  withdrew  from  the  Jury  the  con- 
sideration of  defendant's  evidence,  and  rais- 
ed the  disputable  presumption  of  death  creat- 
ed by  the  statute  (Code  Civ.  Proc.  1963,  subd. 
26)  to  the  plane  of  a  conclusive  presumption. 
This  manifestly  was  error.  Section  1961, 
Code  Civ.  Proc.;  Mutual  Benefit  Life  Ins. 
Co.  v.  Martin,  108  Ky.  11,  55  S.  W.  694 ;  Ful- 


ler t.  New  York  Life  Ins.  Co.,  199  Fed.  89T, 
118  O.  C.  A  227;  New  York  Life  Ins.  Co.  v. 
Hoick,  59  Colo.  416,  151  Pac.  916  ;  Magness 
v.  Modern  Woodmen  of  America,  146  Iowa, 
1,  123  N.  W.  169;  Winter  v.  Supreme  Lodge, 
K.  P.  of  World,  96  Mo.  App.  1,  69  S.  W.  682 ; 
Bonslett  v.  New  York  Life  Ins.  Co.  (Mo.) 
190  S.  W.  870;  People  v.  Wong  Sang  Lung, 
S  CaL  App.  221,  84  Pac.  84S.  And  it  is  error 
of  such  substantial  weight,  affecting  the  vital 
issue  of  the  case,  as  to  be  beyond  the  ap- 
plication of  section  4%  of  article  6  of  the 
state  constitution. 

[3]  It  is  true,  as  stated  in  respondent's 
brief,  that  the  established  rule  is  (quoting 
from  Weaver  v.  Carter,  28  Cal.  App.  241, 152 
Pac. 


"If  all  the  instructions  taken  together,  and 
not  being  inconsistent  with  each  other  or  con- 
fusing, give  to  the  jury  a  fair  and  just  notion 
of  the  law  upon  the  point  to  which  they  are 
addressed,  it  is  sufficient." 

But  the  Instruction  complained  of  is  in 
utter  conflict  with  the  other  Instructions  re- 
ferred to.  The  jury  did  not  receive  "a  fair 
and  just  notion  of  the  law"  to  guide  them 
in  the  determination  of  the  vital  issue  of  the 
case.  The  effect  of  the  instruction,  If  fol- 
lowed by  the  jury,  was  to  withdraw  from 
their  consideration  the  only  seriously  dis- 
puted question  in  the  case.  Whether  or  not 
they  followed  the  Instruction  complained  of 
It  is  Impossible  to  say.  In  Pierce  v.  United 
Gas  &  Electric  Co.,  161  Cal.  176, 118  Pac.  700, 
it  is  said: 

"It  is  true  that  other  instructions  were  given 
at  the  request  of  defendant  that  stated  the  law 
in  these  respects  as  favorably  to  defendant  as 
was  warranted,  if  not  more  favorably.  But  the 
giving  of  these  other  instructions  simply  pro- 
duced a  clear  conflict  in  the  Instructions  given 
the  jury  by  the  court,  and  it  is  Impossible  for 
us  to  say  which  instruction  the  jury  followed  in 
arriving  at  a  verdict  in  favor  of  plaintiff." 

At  the  request  of  plaintiff  the  court  also 
charged  the  Jury  that — 

"The  presumption  of  death  after  continued 
absence  of  over  seven  years  consecutively  must 
be  overcome  by  proof  that  the  person  is  living." 

[4]  The  burden  of  proving  the  death  of 
Darrell  rested,  throughout  the  case,  with  the 
plaintiff.  Upon  proof  of  the  facts  showing 
that  he  had  not  been  heard  from  within 
seven  years,  the  disputable  presumption  of 
death  arose,  and,  assuming  that  the  other 
essential  elements  of  plaintiff's  case  were 
proven,  a  prima  fade  case  was  established 
in  favor  of  the  plaintiff.  The  burden  of 
overcoming  the  effect  of  the  presumption  was 
thin  cast  upon  the  defendant.  Such  pre- 
sumption might  have  been  overcome  by  of- 
fering direct  proof  that  Darrell  was  alive. 
Or  it  was  proper  to  produce  evidence  of  a 
circumstantial  nature  tending  to  show  that 
his  absence  and  silence  were  to  be  account- 
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eft  for,  not  because  of  death,  but  for  some 
other  reason,  and  In  this  connection  It  was 
proper  to  offer  evidence,  as  was  done,  show- 
ing the  circumstances  under  which  the  ab- 
sent person  left;  his  reasons,  If  any,  for 
leaving  or  concealing  his  whereabouts;  the 
state  of  his  health,  his  age  and  any  other 
relevant  facts  which  might  account  for  his 
absence  upon  some  theory  other  than  death. 
But  it  was  not  necessary  that  the  defend- 
ant prove  that  the  absent  person  was  alive. 
It  was  only  necessary  to  produce  evidence 
of  such  weight  as  would,  in  the  minds  of  the 
Jury,  overcome  the  force  of  the  disputable 
presumption  of  death. 

The  Judgment  is  reversed,  and  a  new  trial 
ordered. 


We  concur: 
AEDS,  J. 


WASTE,    P.    J.;  RICH- 


WALKER  v.  HASLETT  et  aL  (Civ.  3013.) 

(District  Court  of  Appeal.  Second  District,  Di- 
vision 2,  California.  Nov.  21,  1919.  Hear- 
ing Denied  by  Supreme  Court  Jan.  19,  1920.) 

1.  Covenants  «=»40— Restrictions  on  Use 
ob  mode  or  enjoyment  of  land  conveyed 

VALID. 

Restrictions  on  the  use  or  mode  of  enjoyment 
of  granted  premises  made  by  grantor  in  further- 
ance of  a  general  plan  of  improvement,  when 
reasonable  and  within  the  policy  of  the  law, 
are  valid  and  enforceable. 

2.  Injunction  «=>62(1)  —  Restrictions  on 
use  oa  mode  or  enjoyment  enforceable 

WITHOUT  SHOWING  OF  ACTUAL  DAMAGE. 

Covenants  constituting  restrictions  on  the 
use  or  mode  of  enjoyment,  made  in  furtherance 
of  general  plan  of  improvement,  when  clearly 
expressed,'  will  be  strictly  enforced,  and  equity 
will  enjoin  violation  thereof  without  any  show- 
ing of  actual  damage  or  substantial  injury. 

3.  Covenants  *=>49— Restrictions  against 
use  or  mode  of  enjoyment  not  favored. 

Restrictions  against  particular  uses  or  modes 
of  enjoying  property  held  in  fee  are  not  favor- 
ed, and  doubts  will,  in  general,  be  resolved 
against  them,  but,  where  the  intention  of  the 
parties  is  clearly  manifested,  they  will  be  en- 
forced in  equity. 

4.  Covenants  «=»49— Test  as  to  intention 
of  parties  stated. 

The  intention  of  the  parties  to  a  deed  con- 
taining covenants  restricting  the  use  or  mode 
of  enjoyment  of  the  premises  must  be  determined 
from  the  language  of  the  covenant  itself,  con- 
sidered in  the  light  of  the  entire  context  of  the 
instrument  and  the  circumstances  existing  at 
the  time  when  the  covenant  is  made. 

5.  Covenants  «=>51(2)— Duplex  not  a  "res- 
idence" OR  A  "PRIVATE  RESIDENCE." 

Covenant  providing  that  "no  building  or 
structure  whatever,  other  than  a  first-class  pri- 


vate residence,''  should  be  erected,  placed,  or 
permitted  on  premises,  held  to  prohibit  the 
construction  and  use  on  the  premises  of  a  du- 
plex to  be  used  by  two  families;  each  building 
not  being  "a  residence,''  and  not  being;  a  "pri- 
vate residence." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Private 
Residence ;  Residence.] 

6.  Injunction  «=>189  —  Injunction  to  re- 
strain USE  OF  BUILDING  BY  TWO  FAMILIES 
WILL  BE  GRANTED  NOTWITHSTANDING  USE 
AS  ONE  FAMILY  RESIDENCE  AT  TUCK  OF  TRIAL. 

Where  a  covenant  required  the  construction 
of  a  first-class  private  residence,  defendant,  who 
in  violation  thereof  bad  constructed  a  duplex, 
which  building,  as  far  as  exterior  was  concerned, 
was  similar  to  a  one-family  private  residence, 
will  be  enjoined  from  using  such  building  for 
more  than  one  family,  notwithstanding  that  the 
building  is  occupied  as  a  one  family  residence 
at  time  of  trial. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  W.  M.  Oonley,  Judge. 

Action  by  Evangeline  D.  Walker  against 
Mary  M.  Haslett  and  another.  Judgment  for 
defendants,  and  plaintiff  appeals.  Reversed 
and  remanded,  with  directions. 

Loeb,  Walker  &  Loeb,  of  Los  -Angeles,  for 
appellant. 

Haas  &  Dunnlgan,  of  Los  Angeles,  for 
respondents. 

FINLAYSON,  P.  J.  This  is  an  action  to 
enjoin  the  violation  of  a  certain  covenant  or 
restriction  in  a  deed  to  defendant  Mary  M. 
Haslett,  whereby  she  covenanted  that,  until 
January  1,  1925,  the  premises  granted  to  her 
shall  be  used  for  residence  purposes  only, 
that  "no  building  or  structure  whatever,  oth- 
er than  a  first-class  private  residence  of  at 
least  two  full  stories  in  height,  with  custom- 
ary outbuildings,  Including  a  private  gar- 
age, shall  be  erected,  placed,  or  permitted  on 
said  premises  or  any  part  thereof,"  and  that 
"any  such  residence  shall  cost  and  be  fair- 
ly worth  not  less  than  $5,000."  The  grantee 
constructed  on  the  premises  what  is  com- 
monly known  as  a  "double"  house,  or  » 
"duplex"  or  two-family  residence,  that  can 
conveniently  be  used  by  two  families  living 
entirely  separate  and  apart  from  each  other. 
The  principal  question  is:  Does  the  building 
violate  the  covenant  not  to  erect,  place,  or 
permit  on  the  premises  any  building  other 
than  a  first-class  "private  residence"? 

From  a  Judgment  declaring  that  defendants 
have  not  violated  the  restriction,  and  adjudg- 
ing that  plaintiff  is  not  entitled  to  any  relief 
whatever,  this  appeal  is  taken. 
.  The  defendant  Haslett  is  the  only  Interest- 
ed defendant,  and  for  that  reason,  as  well 
as  for  brevity,  we  shall  refer  to  her  as  the 
"defendant." 


i£=»For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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As  we  think  the  findings  alone  suffice  to 
show  that  the  Judgment  should  be  reversed 
and  the  lower  court  directed  to  enter  a  Judg- 
ment In  accordance  wth  the  views  hereinafter 
set  forth,  we  shall  briefly  summarize  the  facts 
as  found  by  the  court.  Plaintiff  and  defend- 
ant are  the  owners,  respectively,  of  lots  in 
a  tract  of  land  in  the  city  of  Los  Angeles  that 
originally  was  owned  by  the  Title  Insurance 
ft  Trust  Company.  The  tract  was  subdivided 
by  the  trust  company  into  lots.  Pursuant  to 
a  general  plan  of  improvement  and  develop- 
ment for  the  benefit  of  all  the  lota  In  the 
tract,  deeds  to  the  lota  were  executed  con- 
taining uniform  restrictive  covenants,  one  of 
which  was  the  covenant  here  in  question, 
namely,  the  covenant  that  no  building  other 
than  a  first-class  "private  residence"  shall 
be  erected,  placed,  or  maintained  on  any  lot 
All  the  lots  In  the  tract  have  been  sold  by 
the  original  owner.  Ia  each  deed  the  gran- 
tee expressly  covenants  that  the  restrictions 
and  covenants  therein  shall  operate  as  cove- 
nants running  with  the  land  and  that  the 
original  grantor,  or  any  of  its  successors  or 
assignees  or  any  owner  of  any  lot  in  the 
tract,  may  enjoin  or  abate,  or  remedy,  by  prop- 
er proceedings,  the  breach  of  any  covenant 
Prior  to  the  construction  of  the  building  on 
defendant's  lot  she  made  application  to  the 
city  for  a  building  permit  wherein  she  refer- 
red to  the  structure  that  she  contemplated 
building  as  follows:    "A  double  residence. 
Number  of  families:   Two."   A  permit  de- 
scribing the  building  as  it  was  thus  described 
in  the  application,  was  issued.  Thereupon 
defendant  began  the  construction  of  the 
building  according  to  a  written  contract 
wherein  the  structure  is  described  as:  "A 
double   residence.     Number   of  families: 
Two."    About  four  weeks  after  work  was 
commenced  plaintiff  for  the  first  time  learn- 
ed of  the  character  of  the  structure  that  de- 
fendant was  proposing  to  erect  Thereupon, 
"acting  with  due  diligence,"  as  the  lower 
court  finds,  plaintiff  duly  notified  defendant 
that  the  building,  as  proposed  to  be  construct- 
ed would  be  a  violation  of  the  restrictions 
and  conditions  in  defendant's  deed,  and  that, 
if  defendant  proceeded  with  the  erection  of 
the  building,  she  would  do  so  at  her  peril. 
Shortly  thereafter,  and  notwithstanding  such 
warning,  defendant  notified  plaintiff  that 
she  would  proceed  with  the  construction  of 
the  building  in  accordance  with  her  original 
plana.    When  summons  was  served  on  de- 
fendant the  framework  of  the  first  floor  bad 
been  erected,  but  no  further  work  had  been 
done.  During  the  pendency  of  the  action,  but 
prior  to  the  trial,  and  notwithstanding  the 
warning  which  she  had  received  before  the 
action  was  commenced,  as  well  as  that  af- 
forded by  the  commencement  of  the  action 
itself,  defendant  completed  the  building  in 
accordance  with  the  original  design.  The 
building,  so  the  lower  court  finds,  "Is  so  de- 


signed and  constructed  that  it  can  be  con- 
veniently used  by  two  families,  and  if  put 
to  such  use  the  families  could,  by  reason  of 
the  construction  of  such  building,  live  entire- 
ly separate  and  apart  from  each  other."  At 
no  time  prior  to  the  trial  of  the  action  had 
the  building  been  used  by  two  families.  The 
court  found  that  "one  of  the  two  separate 
and  distinct  parts  thereof  had  been  used  by 
a  single  family,  and  the  other  and  distinct 
part  thereof  had  not  been  occupied."  The 
court  found— doubtless  because  up  to  then 
only  one  of  the  two  separate  and  distinct 
parts  of  the  building  had  been  occupied — 
that  the  building,  "as  now  used,"  constitutes 
"a  strictly  first-class  private  residence."  We 
are  of  the  opinion  however,  that  if  the  build- 
ing, as  constructed,  was  not  a  "private  resi- 
dence," plaintiff  Is  entitled  to  relief,  notwith- 
standing it  may  be  now  used  and  occupied  by 
but  one  family. 

[1]  Restrictions  on  the  use  or  mode  of 
enjoyment  of  granted  premises,  made  by  the 
grantor  in  furtherance  of  a  general  plan  of 
improvement  when  reasonable  and  within 
the  policy  of  the  law,  are  valid  and  enforce- 
able. 6  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.) 
513;  Firth  v.  Marovlch,  160  Cal.  257, 116  Pac. 
720,  Ann.  Cas.  1012D,  1190. 

[2]  When  clearly  expressed,  covenants  of 
this  description  will  be  strictly  enforced,  and 
a  court  of  equity  will  decree  an  injunction, 
and  this  without  any  showing  of  actual  dam- 
age or  substantial  injury.  The  reason  why 
no  actual  damage  or  substantial  injury  need 
be  shown  is  that  the  owner  of  the  land,  when 
selling  It  to  another,  may  insist  on  Just  such 
covenants  as  he  pleases  touching  Its  use  or 
mode  of  enjoyment  He  has  the  right  to  de- 
fine the  Injury  for  himself,  and  also  for  his 
grantees  of  the  remaining  lots  in  his  tract 
where  he  Is  subdividing  a  whole  tract  into 
lots  and  selling  them  pursuant  to  a  general 
plan  of  improvement  or  development  and  the 
purchaser  of  any  lot  contracting  with  him 
must  abide  by  his  definition  of  what  shall  be 
deemed  to  be  an  injury  to  the  balance  of  the 
land.  He,  or  any  subsequent  owner  of  any 
part  of  the  remaining  land  for  the  benefit  of 
which  the  restrictive  covenant  is  made,  may 
enforce  the  covenant  when  it  is  broken,  and 
Is  not  to  be  defeated  by  the  opinion  of  any 
number  of  persons  that  the  breach  occasions 
no  substantial  injury.  Hartman  v.  Wells, 
257  III.  167.  100  N.  E.  600,  Ann.  Cas.  1914A, 
p.  001,  and  note  on  page  004  et  seq. ;  Kenwood 
L.  Co.  v.  Hancock  Inv.  Co.,  160  Ma  App.  715, 
155  S.  W.  861. 

[*,  4]  Restrictions  against  particular  uses 
or  modes  of  enjoying  property  held  In  fee, 
it  Is  true,  are  not  favored,  and  doubts  will,  in 
general,  be  resolved  against  them.  But  where 
the  intention  of  the  parties  is  clearly  mani- 
fested in  the  creation  of  the  restrictions,  they 
will  be  enforced  In  a  court  of  equity.  The 
intention  of  the  parties  must  be  determined 
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fendants  for  their  costs.  The  plaintiffs  ap- 
peal. 

The  said  public  utility  district  Is  described 
as  being  "composed  of  all  the  territory  within 
the  Modesto  Irrigation  district  and  the  Tar- 
lock  irrigation  district  which  is  within  the 
county  of  Stanislaus,  state  of  California, 
including  all  the  municipalities  therein, 
namely,  the  city  of  Modesto  and  the  city  of 
Turlock." 

From  the  record  It  appears  that  after  prop- 
er petitions  had  been  filed  with  the  board  of 
supervisors  arid  with  the  clerk  of  each  of  said 
cities,  elections  had  been  held,  and  the  re- 
turns certified  to  the  board  of  supervisors, 
and  thereafter  said  board,  after  reciting  the 
filing  of  said  petitions  and  the  elections  held 
thereon,  entered  Its  order,  as  follows: 

"The  board  farther  finds  from  said  examina- 
tion of  said  certificates  that  at  said  election,  so 
held  as  aforesaid,  a  majority  of  all  of  the  votes 
cast  in  each  of  said  municipalities  and  in  said 
unincorporated  territory  was  in  favor  of  said 
proposition,  and  that  a  majority  of  the  electors 
voting  at  said  election  in  each  of  said  munici- 
palities and  in  said  unincorporated  territory  vot- 
ed in  favor  of  the  incorporation  of  said  Public 
Utility  District  Now,  therefore,  it  is  ordered, 
by  this  board  that  at  said  special  elections,  so 
held  as  aforesaid  in  each  municipality  aforesaid, 
and  in  said  unincorporated  territory,  in  which 
said  elections  were  held  [the  election?]  was  in 
favor  of  the  incorporation  of  said  public  utility 
district.  It  is  further  ordered  that  a  public  util- 
ity district  known  as  the  Stanislaus  public  util- 
ity district  and  comprising  all  that  portion  of 
the  Modesto  irrigation  district  and  the  Turlock 
irrigation  district,  which  is  within  the  county  of 
Stanislaus,  and  state  of  California,  jointly  with 
the  municipalities  therein  contained,  namely, 
the  city  of  Modesto  and  the  city  of  Turlock, 
is  formed  accordingly  under  the  provisions  of  an 
act  of  the  Legislature  of  the  state  of  California, 
providing  for  the  incorporation  of  public  utility 
districts  by  municipalities  and  unincorporated 
territory,  approved  May  27,  1915,  and  in  effect 
August  8,  1815." 

The  complaint  alleges  that  thereafter,  on 
the  13th  day  of  December,  1916,  the  secretary 
of  state  received  duplicate  rolls  of  the  cer- 
tificates of  the  result  of  said  elections,  and 
he  issued  a  certificate,  reciting  that  said  du- 
plicate rolls  were  filed  In  his  office,  and  that  a 
public  utility  district,  naming  it,  as  the  Stan- 
islaus public  utility  district,  was  incorpor- 
ated as  a  public  utility  district  under  the 
provisions  of  the  act  of  the  Legislature  of  the 
state  of  California,  approved  May  27,  1915 
(St.  1915,  p.  866). 

It  is  then  alleged  in  the  complaint  that  the 
defendants  threaten  to,  and  unless  enjoin- 
ed and  restrained  by  the  court  will,  call  an 
election  within  the  territory  described  In  said 
petition  for  the  purpose  of  electing  directors 
of  said  proposed  public  utility  district,  and 
to  expend  the  money  of  said  county  for  the 
holding  of  said  election,  and  it  is  such  threat- 
ened acts  of  the  board  of  supervisors  that 
this  suit  was  brought  to  have  enjoined. 


The  appellants  claim  the  said  district  has 
been  Illegally  formed,  and  no  election  of  di- 
rectors should  be  had,  because :  (1)  Said  dis- 
trict divides  a  municipal  corporation;  (2) 
that  the  boundaries  of  the  said  proposed  dis- 
trict are  not  set  forth  in  the  petition,  as  re- 
quired by  the  act ;  (3)  that  said  district  is 
comprised  of  two  noncontiguous  tracts  of 
land. 

Before  considering  these  several  alleged 
defects  In  the  organization  of  the  district,  it 
is  well  to  call  attention  to  the  position  taken 
by  the  attorney  for  the  respondent,  In  which 
he  asserts: 

The  relief  sought  herein  is  forbidden  by  sec- 
tion 3423  of  the  Civil  Code,  wherein  it  is  pro- 
vided an  injunction  cannot  be  granted:  "4.  To 
prevent  the  execution  of  a  public  statute,  by 
officers  of  the  law,  for  the  public  benefit 
*  *  *  6.  To  prevent  the  exercise  of  a  public 
or  private  office,  in  a  lawful  manner,  by  the  per- 
son in  possession." 

If  this  position  la  well  taken,  It  would  seem 
to  be  decisive  of  the  case,  and  we  direct  out 
attention  to  it  first. 

Section  16  of  the  act  of  May  27,  1915,  pro- 
vides that  a  public  utility  district  organlied 
under,  the  provisions  of  the  act  shall  proceed 
within  90  days  after  Its  formation  to  the 
election  of  a  board  of  directors,  consisting 
of  as  many  members  as  there  are  territorial 
units  In  the  district,  and  as  many  additional 
members,  not  less  than  three  or  more  than 
four,  that  may  be  required  to  constitute  a 
board  composed  of  an  odd  number  of  direc- 
tors. The  said  section  also  provides  that 
said  election  shall  be  called  by  the  board  of 
supervisors  of  the  county  in  which  the  dis- 
trict, or  the  greater  part  thereof  Is  situated. 
It  is  this  election  that  the  board  of  supervis- 
ors are  threatening  to  call,  and  which  is  ask- 
ed to  be  enjoined. 

[1]  That  the  act  providing  for  public  utility 
districts  is  a  public  statute  cannot  be  gain- 
said. That  the  defendants,  the  board  of  su- 
pervisors, are  officers  of  the  law  Is  equally 
certain,  and  the  act  which  they  are  threaten- 
ing to  perform  Is  one  especially  enjoined 
upon  themj  by  the  statute  under  review. 
We  think  respondents'  position  upon  this 
point  is  correct ;  that  this  is  a  proceeding  to 
prevent  the  officers  of  the  law,  to  wit,  the 
board  of  supervisors  of  Stanislaus  county, 
from  executing  a  public  statute  passed  for 
the  public  benefit. 

The  case  of  People  v.  Board  of  Supervisors 
of  Shasta  County,  reported  in  75  Cal.  17©,  16 
Pac.  776,  Is  very  much  in  point.  The  state- 
ment of  the  case  is  as  follows: 

"In  this  action  an  injunction  is  prayed  lor 
enjoining  the  *  *  *  board  of  supervisors 
from  declaring  the  result  of  an  election,  and  from 
giving  notice  thereof,  under  section  3981  of  the 
Political  Code,  *  *  •  upon  the  question  of  a 
removal  of  the  county  seat  of  Shasta  county. 
It  is  alleged  that  the  election  was  illegally  or- 
dered  by  the  board,  when  t^^d  no  jurisdio- 
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tion  to  to  do,  and  therefore  that  they  should  be 
enjoined  from  making  known  and  publishing 
the  result  of  auch  election.  *  *  ♦ 

"The  question  which  meets  ua  upon  the  thresh- 
old is,  did  or  did  not  the  court  below  have  any 
right  to  grant  an  injunction  to  prevent  the  board 
of  supervisors  from  announcing  and  publishing 
the  remit  of  an  election  V 

After  quoting  the  statute  outlining  the 
duties  of  boards  of  supervisors  In  such  mat- 
ters, it  is  said: 

"In  this  case  we  do  not  think  that  an  injunc- 
tion would  lie." 

Quoting  section  3423  of  the  Civil  Code,  the 
opinion  proceeds: 

"The  board  of  supervisors  are  simply  endeav- 
oring to  perform  a  duty  enjoined  on  them  by 
law  to  announce  the  result  of  an  election  which 
in  good  faith  they  believe  to  have  been  duly  or- 
dered and  legally  held,  and  we  think  it  woold  be 
a  moat  dangerous  interference  by  the  courts  to 
prevent  them  from  performing  a  legal  duty,  and 
in  effect  to  determine  the  result  of  a  contested 
election,  in  this  action  for  an  injunction." 

So,  in  the  present  case,  the  board  of  super- 
visors of  Stanislaus  county  are  simply  threat- 
ening to  perform  a  duty  enjoined  upon  them 
by  law,  namely,  to  call  an  election  of  direc- 
tors of  a  public  utility  district,  the  creation 
of  which  has  already  been  declared  by  the 
board  of  supervisors  and  by  the  secretary  of 
state,  and  we  do  not  think  injunction  will  He. 

While  this  point  seems  to  be  decisive  of  the 
case,  and,  perhaps,  would  render  unneces- 
sary a  discussion  of  the  points  raised  by  ap- 
pellant, we  shall  refer  to  them  briefly. 

[2]  I.  Does  the  proposed  public  utility  dis- 
trict divide  a  municipal  corporation?  Section 
1  of  the  act  provides: 

"Such  a  district  may  include  municipalities 
only,  or  both  incorporated  or  unincorporated 
territory,  but  no  municipal  corporation  shall  be 
divided  in  the  formation  of  such  a  district." 

A  considerable  portion  of  the  Turlock  Irri- 
gation District  lies  in  Merced  county.  The 
proposed  Irrigation  district  Includes  only  so 
much  of  the  Turlock  Irrigation  District  as 
lies  in  Stanislaus  county.  And,  basing  his 
argument  upon  the  proposition  that  the  Tur- 
lock Irrigation  District  is  a  municipal  cor- 
poration, counsel  argues  that  the  district  is 
illegal  because  only  a  part  of  this  irrigation 
district  Is  included  in  the  exterior  boundaries 
of  the  proposed  public  utility  district. 

We  think  it  does  not  require  very  much 
argument  to  demonstrate  that  an  irrigation 
district  formed  under  the  laws  of  the  state 
of  California  Is  not  a  municipal  corporation. 

"A  municipal  corporation  in  its  strict  and 
proper  sense  is  the  body  politic  and  corporate 
constituted  by  the  incorporation  of  the  inhab- 
itants of  a  city  or  town  for  the  purposes  of 
local  government  thereof."  Dillon  on  Municipal 
Corporations  (5th  Ed.)  |  31. 


Our  Supreme  Court,  In  Re  Wener,  129  CaL 
at  page  572,  62  Pac.  at  page  99,  had  occasion 
to  discuss  the  question  of  whether  a  sanitary 
district  formed  under  the  laws  of  the  state 
was  or  was  not  a  municipal  corporation,  and 
used  this  language,  which  is  as  applicable  to 
an  Irrigation  district  as  it  was  In  that  case 
to  a  sanitary  district: 

"A  sanitary  district,  no  more  than  an  irriga- 
tion district,  or  a  reclamation  district,  or  a 
drainage  district,  possesses  police  powers  prop- 
erly belonging  to  cities  and  municipal  bodies  ex- 
ercising local  governmental  functions.  Such  dis- 
tricts are  created  for  the  purpose  generally  of 
some  special  local  improvement,  and  should  ex- 
ercise only  such  powers  as  may  be  conferred 
upon  them  by  the  Legislature  in  the  line  of  the 
object  of  their  creation.  Although  in  the  nature 
of  public  corporations,  they  are  not  municipal 
corporations  in  the  proper  sense  of  that  term. 
All  municipal  corporations  are  public  corpora- 
tions, but  the  converse  does  not  follow  that  all 
public  corporations  are  municipal.  'Railroad 
corporations  are  deemed  quasi  publie  corpora- 
tions, but  they  are  not  deemed  quasi  municipal 
corporations.  In  some  of  the  cases  expressions 
may  doubtless  be  found  which  would  seem  to 
indicate  that  public  corporations  and  municipal 
corporations  are  synonymous,  but  it  is  never- 
theless inaccurate  to  designate  a  drainage  dis- 
trict or  a  sanitary  district,  although  public  cor- 
porations, as  municipalities.  Webster  defines 
'municipal'  as  pertaining  to  a  city  or  corpora- 
tion having  the  right  of  administering  local 
government— as  municipal  rights,  municipal  of- 
ficers ;  and  'municipality'  is  defined  as  a  munic- 
ipal district,  a  borough,  a  city,  town,  or  village. 
The  Century  Dictionary  defines  *munlcipar  as 
pertaining  to  local  self-government  or  corporate 
government  of  a  city  or  town ;  and  'municipali- 
ty* as  a  town  or  city  possessed  of  corporate 
privileges  of  local  self-government ;  a  communi- 
ty under  municipal  jurisdiction.  Bouvier's  Law 
Dictionary  says  'municipal'  strictly  applies  only 
to  what  belongs  to  a  city.  Among  the  Romans 
cities  were  called  municipia.  In  a  general 
sense,  we  say  that  all  law  other  than  Interna- 
tional is  municipal  law,  but  when  we  speak 
of  corporations  as  municipal  we  mean  cities 
or  towns.  These  existed  before  the  Constitu- 
tion. They  came  down  to  us  from  former  times, 
and  they  have  always  formed  an  important  part 
of  our  system  of  government." 

We  hold  that  the  Turlock  Irrigation  Dis- 
trict is  not  a  municipal  corporation,  and  that 
the  fact  that  all  of  it  Is  not  included  within 
the  proposed  irrigation  district  does  not 
affect  the  legality  of  its  organization. 

[3]  II.  We  are  of  opinion  that  the  bound- 
aries of  the  proposed  public  utility  district 
are  Bet  forth  in  the  petitions  and  ordinances 
In  all  respects  as  required  by  the  act.  The 
description  of  the  district  Is  as  follows: 

"That  said  district  shall  comprise  all  the  ter- 
ritory embraced  within  the  boundaries  of  and 
comprising  the  Modesto  irrigation  district  and 
the  Turlock  irrigation  district,  which  is  within 
the  county  of  Stanislaus,  and  state  of  Califor- 
nia, including  the  municipalities  tharein  con- 
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tained,  namely,  the  city  of  Modesto  and  the  city 
•f  Turlock." 

Section  7  of  the  act  provides  that  after 
the  election  for  the  Incorporation  of  such 
proposed  public  utility  district,  the  sufficien- 
cy of  the  petition,  in  any  respect,  shall  not  be 
subject  of  Judicial  review,  or  be  otherwise 
questioned. 

Without  considering  whether  this  section 
does  not  preclude  the  plaintiffs  at  this  time 
from  raising  any  question  as  to  the  accuracy 
of  the  boundaries  of  the  proposed,  district, 
we  are  clearly  of  the  opinion  that  the 
district  is  described  with  certainty. 

Section  5  of  the  act  provides  that  If  such 
proposed  district  includes  only  municipalities, 
It  shall  be  sufficient  to  state  the  names  there- 
of, without  further  setting  forth  the  bound- 
aries of  the  district  This  makes  it  clear 
that  the  territory  embraced  within  the  cities 
of  Modesto  and  Turlock  are  sufficiently  de- 
scribed by  stating  the  names  of  said  cities. 
But  counsel  argues  that,  because  a  reference 
to  the  cities  by  name  is  sufficient  in  the  stat- 
ute to  describe  the  territory  therein,  it  fol- 
lows that  the  description  of  the  territory  in 
any  other  incorporated  territory  is  not  suffi- 
cient unless  described  by  metes  and  bounds. 
He  says: 

"The  provision  that  municipalities  may  prop- 
erly be  designated  by  name  only  shows  a  legis- 
lative intent  that  territory  not  comprised  within 
a  municipality  must  be  described  in  the  other 
manner  prescribed;  that  is,  by  setting  forth  of 
the  boundaries  thereof." 

The  act  only  requires  that  the  boundaries 
of  the  proposed  district  shall  be  set  forth. 
The  boundaries  of  the  irrigation  districts  are 
required  by  the  act  under  which  they  were 
formed  to  be  definitely  described  by  metes 
and  bounds.  The  entire  area  of  one  of  those 
irrigation  districts  is  included  within  the  pro- 
posed district,  and  all  of  the  other  lying 
within  the  county  of  Stanislaus. 

A  boundary  is  described  in  Burrlll's  Law 
Dictionary  as  follows: 

"A  boundary  is  a  line  or  mark  indicating  the 
limit  or  furthcrest  extent  of  a  tract  of  land  or 
territory ;  a  separating  or  dividing  line  between 
countries,  states,  districts,  or  territories,  or 
tracts  of  land." 

Webster  defines  a  boundary  as  "that  which 
Indicates  or  fixes  the  limit  or  extent,  or 
marks  a  bound,  as  of  territory;  a  bounding 
or  separating  line;  a  real  or  Imaginary 
limit" 

There  is  nothing  in  the  statute  we  are  re- 
viewing that  provides  that  the  boundaries  of 
the  proposed  public  utility  district  shall  be 
set  forth  by  metes  and  bounds.  If  they  are 
described  by  natural  or  other  objects  which 
make  their  limits  definite  and  certain,  the 
statute  Is  fully  complied  with. 

We  think  counsel  for  respondent  has  clear- 
ly stated  the  rule  wherein  he  says: 


"In  all  cases  it  Is  sufficient  to  describe  or  let 
out  a  boundary  in  such  a  manner  as  wfll  enable 
a  competent  person  to  locate  the  same.  To  this 
end,  resort  may  be  bad  to  maps,  plats,  docu- 
ments, records,  adjacent  lands,  and  the  like,  and 
a  defective  description  may  even  be  supplement- 
ed by  oral  testimony"— citing  Greenleaf  on  Evi- 
dence, |  301 ;  Ferris  v.  Coover,  10  CaL  589; 
Manson  v.  Koppikus,  11  CaL  89;  Miller  t. 
Grunsky,  141  CaL  447,  66  Pat  858,  75  Pac. 
48. 

[4, 1]  III.  Counsel  claims  that  the  proposed 
district  has  not  been  legally  formed  because 
composed  of  two  or  more  noncontiguous 
units,  and  the  argument  is  that  because  tbe 
Modesto  Irrigation  district  and  the  Turlock 
Irrigation  district  are  separated  by  tbe  Tuol- 
umne river,  and  the  overflow  lands  adjacent 
thereto,  that  the  organization  of  the  utility 
district  is  a  nullity. 

We  find  nowhere  in  the  provisions  of  the 
act  any  provision  that  tbe  territory  compris- 
ing the  utility  district  shall  be  contiguous. 
Section  1  of  tbe  act  provides  such  a  district 
may  Include  municipalities  only  or  both  in- 
corporated and  unincorporated  territory. 
And  section  2  provides  that  two  or  more 
municipalities  may  join  in  the  formation  of  a 
district.  "Each  municipality  within  the  dis- 
trict shall  for  the  purposes  of  this  act  be 
regarded  and  treated  as  a  territorial  unit  of 
the  district,  and  all  unincorporated  territories 
situated  in  one  and  the  same  county  and  In- 
cluded within  the  district  shall  be  so  regard- 
ed and  treated  as  an  entirety  and  as  a  ter- 
ritorial unit  of  the  district.  Each  municipal 
territorial  unit,  and  each  unit  of  unincorpo- 
rated territory  having  a  population  of  at  least 
five  thousand,  shall  be  entitled  to  one  direc- 
tor," etc.   Section  17. 

It  Is  a  matter  of  common  knowledge  that  In 
the  state  of  California  municipal  corpora- 
tions are  not  often  contiguous,  but  are  sepa- 
rated by  Intervening  territory,  and  If  the  for- 
mation of  districts  composed  of  two  or  more 
municipal  corporations  is  to  be  confined  to 
municipal  corporations  that  are  adjacent  to 
each  other,  then  very  few  public  utility  dis- 
tricts composed  entirely  of  municipal  cor- 
porations can  be  formed  In  the  state  of  Cali- 
fornia. The.  act  does  not  so  limit  the  scope 
of  its  proceedings.  The  act  provides: 

"Each  municipality  within  the  district  shall 
for  the  purposes  of  this  act  be  regarded  and 
treated  as  a  territorial  unit  of  the  district,  and 
all  unincorporated  territory  situated  in  one  and 
the  same  county  and  included  within  the  dis- 
trict shall  be  so  regarded  and  treated  as  an  en- 
tirety and  as  a  territorial  unit  of  the  district." 

In  this  case  all  the  territory  of  the  propos- 
ed district  is  In  one  county.  The  unincorpo- 
rated territory  in  the  same  county  that  Is  in- 
cluded in  the  district  comprises  one  unit  of  the 
district,  and  is  to  be  regarded  as  an  entirety. 
There  Is  nothing  in  the  act  requiring  that  all 
the  unincorporated  territory  In  the  comity 
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shall  be  Included  In  the  district  Such  parts 
of  It  may  be  Included  as  Is  desirable,  and  it 
need  not  be  all  In  one  body.  It  may  consist  of 
different  and  separate  pieces  of  unincorporat- 
ed territory.  There  is  nothing  in  the  act  for- 
bidding this.  But,  when  selected,  all  the  unin- 
corporated territory  that  is  included  in  the 
district,  and  that  lies  In  the  same  county,  con- 
stitutes one  unit  of  the  proposed  district 
The  fact  that  two  described  pieces  of  unin- 
corporated territory  are  severed  by  a  river, 
and  that  the  river  bed  is  not  included  in  the 
district,  is  unimportant 

For  all  the  reasons  herein  stated,  we  think 
that  the  position  of  the  appellants  Is  not 
sound,  and  that  the  'Judgment  should  be 
affirmed;  and  it  Is  so  ordered. 

We  concur:  HART,  J. ;  BURNETT,  J. 


LUCKENBACH  v.  LISSNER.    (Civ.  2392.) 

(District  Court  of  Appeal,  Second  District  Divi- 
sion 1,  California.  Nov.  20,  1919.  Hearing 
Denied  by  Supreme  Court  Jan.  19,  1920.) 

1.  Landlord  and  tenant  «J=»199%— Rent 

WOT  RECOVERABLE  FOR  PREMISES  USED  AT 
ELECTION,  WHERE  BILL  WAS  NOT  PRESENTED 
WITHIN  REQUIRED  TIME. 

If  premises  are  rented  to  the  representative 
of  a  political  organisation  to  promote  certain 
candidacy,  or  to  a  representative  of  the  candi- 
date himself,  and  the  bill  for  rent  is  not  pre- 
sented within  ten  days  after  the  election,  under 
Purity  of  Election  Law,  the  landlord  is  not 
entitled  to  recover  the  rent 

2.  Landlord  and  tenant  <8=»233(2) — Ques- 
tion OF  WHETHER  PREMISES  HAVE  BEEN 
RENTED  TO  REPRESENTATIVE  OF  CANDIDATE, 
OR  CANDIDATE'S  ORGANIZATION,  JUST  QUES- 
TION. 

In  action  for  rent  for  premises  used  to  pro- 
mote campaign  of  certain  candidate,  where  de- 
fense was  that  the  bill  for  rent  bad  not  been 
presented  within  ten  days  after  the  election, 
under  Purity  of  Election  Law,  the  question  of 
whether  the  premises  had  been  rented  to  de- 
fendant as  an  individual,  or  to  him  as  the  repre- 
sentative of  the  candidate,  or  as  representative 
of  his  campaign  organization,  held  for  the  jury. 

3.  Landlord  and  tenant  «=»199V4— Lessor 

TO  AN  INDIVIDUAL  NOT  REQUIRED  TO  PRESENT 
BILL  WITHIN  STATED  TIME  AFTER  ELECTION, 
THOUOH  BUILDING  IS  USED  BY  POLITICAL 
COMMITTEE  FOR  POLITICAL  PURPOSES. 

Where  premises  are  rented  to  tenant  per- 
sonally, and  not  as  the  representative  of  any 
-candidate,  or  organization  to  promote  candi- 
date's campaign,  the  landlord  is  not  required, 
under  the  Purity  of  Election  Law,  to  present 
bill  for  rent  within  ten  days  after  election,  not- 
withstanding that  tenant  has  permitted  a  politi- 
cal organization  to  use  the  building  for  cam- 
paign purposes,  or  has  rented  building  for  such 
use  to  such  organization. 


Appeal  from  Superior  Court,  Los  Angeles 
County;  Curtis  D.  Wilbur,  Judge. 

Action  by  John  Luckenbach  against  M. 
Lissner.  Judgment  for  defendant  and  plain- 
tiff appeals.  Reversed. 

Drew  Pruitt,  of  Los  Angeles,  for  appel- 
lant 

Schweitzer  &  Hutton,  of  Los  Angeles,  for 
respondent 

CONREY,  P.  J.  The  action  is  brought  to 
recover  rent  at  the  agreed  rate  of  $150  per 
month  for  the  use  of  the  first  and  second 
floors  of  the  Luckenbach  Building  in  the 
city  of  Los  Angeles  for  a  stated  period  of 
time,  and  also  to  recover  as  rent  the  rea- 
sonable value  of  the  use  of  the  fifth  floor  of 
sold  building,  alleged  to  have  been  leased  to 
the  defendant  for  a  shorter  period  of  time. 
The  case  was  tried  before  a  jury.  After  all 
of  the  evidence  bad  been  received,  the  court 
refused  to  give  to  the  jury  certain  instruc- 
tions requested  by  the  plaintiff,  and,  instead 
thereof,  gave  the  following  Instruction,  di- 
recting the  jury  to  return  a  verdict  for  the 
defendant: 

"Gentlemen  of  the  jury,  tills  is  an  action 
brought  by  the  plaintiff  to  recover  from  the  de- 
fendant a  sum  of  money  due  for  rent  of  the 
premises  at  817  South  Hill  street  in  the  city  of 
Los  Angeles.  The  evidence  is  without  conflict 
that  the  purpose  in  renting  those  premises  was 
for  the  use  of  an  organisation  called  the  John- 
son for  Senator  Club,  which  had  its  headquar- 
ters on  the  first  and  second  floors  and  later  the 
fifth  floor  of  the  building.  Because  of  the 
fact  there  is  no  conflict  in  the  evidence  as  to  the 
purpose  for  which  the  building  was  rented,  the 
only  controversy  being  whether  or  not  the  build- 
ing was  rented  to  the  defendant  Myer  Lissner, 
or  to  the  Johnson  for  Senator  Club,  the  ques- 
tion as  to  whether  or  not  the  claim  is  one  com- 
ing within  the  statutes  of  the  state  of  California 
for  the  regulation  of  elections  known  as  the 
Purity  of  Election  Law,  the  question  becomes  a 
question  of  law.  The  Purity  of  Election  Law 
contains  a  provision  to  the  effect  that  any  act 
or  omission  made  an  offense  under  the  general 
laws  shall  be  a  violation  of  the  primary  election 
law.  This  provision  is  found  in  section  32,  sub- 
division 3,  of  the' Primary  Election  Law,  and 
reads  as  follows: 

"  'Any  act  or  omission  declared  to  be  an  of- 
fense by  the  general  laws  of  this  state  concern- 
ing primaries  and  elections  shall  also  in  like 
case  be  an  offense  concerning  primary  elections 
as  provided  for  by  this  act  and  shall  be  punish- 
ed in  the  same  manner  and  form  as  therein  pro- 
vided, and  all  the  penalties  and  provisions  of  the 
law  governing  elections,  except  as  herein  other- 
wise provided,  shall  apply  in  equal  force  ft 
primary  elections  as  provided  for  by  this  act.' 

"Under  this  provision  of  the  general  law,  re- 
ferred to  in  the  Primary  Law,  and  made  a  part 
of  it,  there  is  a  provision  with  regard  to  the 
payment  of  claims  incurred  by,  or  on  behalf  of, 
a  candidate  at  any  election  held  in  this  aUtc. 
This  provision  makes  it  a  misdemeanor  for  a 
candidate,  or  committee,  to  pay  any  bill  which 


6=aFor  other  cum  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  ludexat 


Digitized  by 


Google 


630 


186  PACIFIC  REPOBTEB 


(CtL 


is  not  presented  to  the  committee  or  candidate 
as  the  case  may  be  within  a  certain  length  of 
time  after  the  holding  of  the  election.  The 
question  involved  in  this  caae  is  whether  or  not 
it  is  a  claim  within  the  meaning  of  the  provi- 
sion df  the  statute  which  reads  that  every  claim 
must  be  presented  to  such  candidate  within  ten 
days  of  the  date  of  the  election.  In  determining 
that  question  it  will  be  observed  that  under  the 
provision  of  section  8  [section  29,  subd.  4]  the 
expenditure  for  the  renting  of  rooms  necessary 
for  the  transaction  of  the  business  of  the  candi- 
date, or.  committee,  is  a  proper  expense  for  the 
candidate  to  incur.  It  is  provided  in  the 
primary  election  law  that  every  candidate  at 
an  election  must  file  a  verified  statement  of  his 
expenses.  This  provision  is  found  in  section  SO 
of  act  1010,  passed  in  1913,  on  page  1379,  the 
Statutes  of  1913.  Now  the  question  involved 
here  is  whether  or  not  this  bill  contracted  for 
the  purpose  of  furthering  the  election  of  Gover- 
nor Johnson  as  United  States  Senator,  comes 
within  the  meaning  of  the  law  requiring  that 
such  bill  be  presented  to  the  candidate  within 
ten  days  after  the  date  of  the  election.  The 
court  instructs  yon,  that  it  does  come  under  the 
provision  of  the  law,  and  for  that  reason  the 
court  instructs  you  to  return  a  verdict  in  this 
case  in  favor  of  the  defendant." 

Upon  the  verdict  returned  by  the  Jury  in 
accordance  with  the  foregoing  instruction, 
judgment  was  entered  in  favor  of  the  de- 
fendant. From  that  judgment  the  plaintiff 
appeals. 

[1]  If  the  evidence  had  shown  without  con- 
flict that  the  plaintiff  rented  the  premises  to 
the  defendant  as  the  representative  of  the 
Johnson  for  Senator  Club,  or  as  the  repre- 
sentative of  the  candidate,  the  case  would 
have  been  appropriate  for  an  Instructed  ver- 
dict and  judgment  in  favor  of  the  defendant 
But  there  is  evidence  tending  to  prove  that 
the  premises  were  rented  to  the  defendant 
as  a  person  acting  solely  in  his  own  behalf; 
both  parties  knowing,  however,  that  defend- 
ant Intended  to  have  the  premises  occupied 
by  the  Johnson  for  Senator  Club  in  connec- 
tion with  the  candidacy  of  Governor  John- 
son for  nomination  and  election  to  the  office 
of  United  States  Senator.  The  plaintiff  in 
his  testimony  admitted  that  defendant  told 
him  that  the  premises  were  to  be  used  for 
headquarters  for  the  purpose  of  promoting 
the  candidacy  of  Governor  Johnson: 

"Q.  He  told  you  that  he  was  representing 
Governor  Johnson  or  some  organization  looking 
toward  that  purpose?  A.  Yes,  he  was  repre- 
senting—but I  didn't  recognize  that." 

According  to  plaintiff's  testimony,  he  told 
defendant  that  he  would  not  rent  bis  space 
to  any  political  organization  or  club,  but 
would  rent  It  to  the  defendant  The  defend- 
ant said,  "Well,  I  will  rent  the  space."  The 
plaintiff  replied: 

"I  will  rent  you  the  whole  building,  if  you 
want  it,  but  not  any  political  organization ;  I 
will  do  business  with  you  personally,  but  nobody 
tlse." 


[1]  Under  this  evidence  and  other  evi- 
dence of  similar  character  which  wu  before 
the  court  the  jury  might  have  found  tint 
plaintiff  rented  the  premises  in  question  to 
the  defendant  as  an  individual,  and  not  u 
a  representative  of  any  organization,  and 
that  the  defendant  under  said  agreement  ot 
lease  had  the  authority  and  power  to  use 
said  premises  for  any  purposes  he  might 
have  seen  fit  or  proper,  not  contrary  to  la* 
or  public  policy.  Plaintiff  requested  the  court 
to  instruct  the  jury  that  if  they  did  so  be- 
lieve, then  that  the  defendant  would  be  per- 
sonally liable 'to  plaintiff  for  the  amount  doe 
for  the  rent  in  accordance  with  such  agree 
ment  The  court  refused  this  instruction 
and  other  requested  instructions,  and  in- 
stead thereof  gave  the  instruction  which  we 
have  quoted  Evidently  this  was  done  upon 
the  theory  that  since  the  plaintiff  knew  that 
the  defendant  intended  to  turn  the  premises 
over  to  a  political  organization,  to  be  used 
for  the  purposes  stated  in  said  instructR 
that  therefore  the  lease  Itself  was  necessa- 
rily for  a  political  purpose,  and  that  rent 
could  not  be  recovered  thereon,  except  or 
complying  with  the  provisions  of  the  lav  for 
the  regulation  of  elections,  known  as  the 
Purity  of  Election  Law. 

[3]  In  this  we  think  the  court  erred.  Tbe 
owner  of  real  property  might  allow  Us 
premises  to  be  used  by  a  candidate  ot  an 
election  committee  without  charging  an? 
rent  therefor.  The  owner  of  a  leasehold  in- 
terest In  a  building  might  do  the  same  thing; 
or,  If  he  so  desired,  might  rent  such  building 
to  a  candidate  or  committee  for  political 
purposes.   In  the  latter  case  the  rent  would 
be  due  from  the  candidate  or  committee  to 
the  holder  of  the  leasehold  interest,  and  not 
to  his  lessor,  the  owner  of  the  fee.  Under 
such  circumstances,  the  person  renting  the 
building  to   the   candidate  or  committee 
would  be  the  person,  and  the  only  person, 
who  would  be  entitled  to  demand  and  col- 
lect the  rent  subject  to  the  limitations  of 
the  Purity  of  Election  Law.    If  it  be  said 
that  this  leaves  open  an  opportunity  for  eva- 
sion of  tbe  law,  the  answer  must  be  that  In 
cases  where  the  facts  establish  an  attempted 
evasion  and  where  in  reality  the  owner  is 
leasing  to  a  candidate  or  committee,  but  Is 
using  a  nominal  go-between  as  lessee  for  the 
purpose  of  evading  the  law,  courts  and  ju- 
ries should  be  able  to  deal  properly  with  any 
situation  of  that  kind.   It  Is  not  necessary 
here  to  go  further  than  to  say  that  evidence 
was  produced  which,  If  believed  by  the  Jury, 
would  have  warranted  It  In  finding  that  the 
Johnson  for  Senator  Club  occupied  the  prem- 
ises solely  under  the  authority  and  permis- 
sion of  the  defendant  and  that  the  defend- 
ant's lease  from  the  plaintiff  was  a  general 
lease  having  no  relation  to  any  candidate  or 
election  committee.  That  Issue  should  have 
been  presented  to  the  Jury  under  an  appro- 
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prtate  Instruction  which  would  have  permit- 
ted a  verdict  In  favor  of  the  plaintiff,  if  the 
jury  had  found  in  favor  of  the  plaintiff  on 
this  Issue  of  the  fact 

The  judgment  Is  reversed. 

We  concur:  SHAW,  J.;  JAMES,  J. 


MOSS      H.  R,  BOYNTON  CO.  (Civ.  3134.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 2,  California.  Nov.  28, 1919.) 

1.  Negligence  ^=136  (27)— Contributory 
negligence  when  question  ot  law. 

Contributory  negligence  is  a  question  of 
law  only  when  the  evidence  is  of  such  a  char- 
acter that  it  will  support  no  other  legitimate 
inference  than  that  plaintiff  was  guilty  of  con- 
tributory negligence,  as  when  the  evidence  is 
such  that  the  court  is  impelled  to  say  that  it 
is  not  in  conflict  on  the  facts,  and  that  from 
those  facts  reasonable  men  can  draw  but  one 
inference,  and  that,  an  inference  pointing  un- 
erringly to  the  negligence  of  the  plaintiff  con- 
tributing to  bis  own  Injury. 

2.  Negligence  <f£=>80— Contributory  negli- 
gence TO  BE  DETERMINED  WITHOUT  REGARD 
TO   NEGLIGENCE  OF  DEFENDANT. 

T?he  question  of  contributory  negligence 
must  be  determined  without  regard  to  any  neg- 
ligence on  the  part  of  defendant. 

8.  Municipal    corporations  <S^>706(10) — 
Care  devolving  upon  pedestrian  cross- 
ing STREET. 
It  was  a  duty  devolving  upon  a  pedestrian, 
as  tiie  act  of  an  ordinarily  prudent  man  im- 
mediately before  placing  himself  in  a  position 
of  danger  in  crossing  a  street,  to  look  in  the 
direction  from  which  danger  was  to  be  antici- 
pated, and  such  was  a  continuing  duty,  and 
was  not  met  by  looking  once  and  then  looking 
away. 

4.  Municipal  corporations  «=>706(10)— Pe- 
destrian TO  EXERCISE  GREATER  CARE  IN 
CROSSING  STREET  BETWEEN  INTERSECTIONS. 

In  attempting  to  cross  a  city  street  at  a 
point  between  intersections,  the  duty  rests  upon 
a  pedestrian  to  exercise  a  greater  degree  of  care 
than  if  he  were  at  an  established  crossing, 
especially  if  his  view  is  to  any  extent  obstruct- 
ed by  standing  automobiles. 

5.  Municipal  corporations  «=»70B(10)— Pe- 
destrian GUILTY  OF  CONTRIBUTORY  NEGLI- 
GENCE. 

A  pedestrian  who  looked  once  in  the  di- 
rection from  which  an  automobile  would  nat- 
urally come  and  then  looked  in  the  other  di- 
rection and  stepped  into  the  street  without 
again  looking  and  was  struck  by  an  automo- 
bile as  he  took  the  first  step  held  guilty  of 
contributory  negligence. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Chas.  Monroe,  Judge. 


Action  by  Albert  B.  Moss  against  the  H. 
R.  Boynton  Company.  Judgment  for  defend- 
ant, and  plaintiff  appeals.  Affirmed. 

Robert  J.  Gardner  and  John  I*  Fleming, 
both  of  Los  Angeles,  for  appellant. 

Joseph  Scott,  Willis  I.  Morrison,  and  A. 
O.  Bitter,  all  of  Los  Angeles,  for  respondent 

NOURSE,  J.  Plaintiff  appeals  from  a  Judg- 
ment of  nonsuit  granted  at  the  close  of 
plaintiff's  case  upon  the  ground  of  his  con- 
tributory negligence.  The  action  is  for  the 
recovery  of  damages  for  personal  injuries 
sustained  by  plaintiff  as  the  result  of  an 
automobile  colliding  with  him,  which  auto- 
mobile was  owned  by -defendant  and  was  be- 
ing driven  by  an  employe  of  defendant  while 
hi  the  course  of  his  employment  Appellant 
contends  that  the  question  of  plaintiff's  negli- 
gence was  one  of  fact  for  the  jury. 

Plaintiff  testified  that  at  about  10:46  o'clock 
on  the  morning  of  August  17, 1916,  he  walked 
to  the  outer  edge  of  the  sidewalk  on  Spring 
street  about  40  feet  north  from  Fourth 
street;  that  the  traffic  was  moving  east  and 
west  on  Fourth  street  across  Spring  street 
and  the  traffic  policeman  at  that  corner  was 
facing  north;  that  he  stood  there  for  a  mo- 
ment or  two,  looking  north ;  that  while  look- 
ing in  that  direction  he  saw  nothing  that  was 
moving,  except  a  trolley  car  running  south 
on  Spring  street ;  that  he  also  saw  a  jitney 
bus  standing  at  the  curb  about  6  or  6  feet 
north  of  him,  unloading  passengers ;  that  he 
then  looked  south  toward  the  policeman,  and, 
having  looked  away  from  the  north  for  about 
three  or  four  seconds,  he  started  to  step  from 
the  curb  without  again  looking  In  that  direc- 
tion ;  that  while  he  had  one  foot  in  the  street 
and  the  other  yet  upon,  the  curb  he  was 
struck  by  defendant's  automobile  coming 
from  the  north  receiving  the  injuries  forming 
the  basis  of  this  action.  He  further  testified 
that  he  did  not  see  the  automobile  until  after 
he  was  struck.  The  traffic  policeman  testified 
that  he  first  observed  the  automobile  which 
struck  plaintiff  when  It  was  about  the  middle 
of  the  block ;  that  until  it  got  up  to  the  rear 
of  the  Jitney  bus  it  was  traveling  at  the  rate 
of  about  20  miles  an  hour,  but  that  it  slowed 
down  suddenly,  so  that  when  It  got  In  front 
of  the  Jitney  bus  It  was  going  at  the  rate  of 
10  or  12  miles  an  hour,  at  which  rate  it  was 
being  driven  when  the  collision  occurred; 
that  the  driver  of  the  automobile  "switched 
m  front  of  the  Jitney  bus,  and  came  up  close 
to  the  curb  there  just  as  the  doctor  stepped 
off  the  curb,  and  he  caught  the  doctor  right 
in  the  knee  and  knocked  him  down,"  and  that 
the  machine  then  traveled  about  two-thirds 
of  its  length  before  coming  to  a  stop.  The 
speed  limit  in  the  downtown  section  where 
the  accident  occurred  was  12  miles  an  hour 
between  crossings. 
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[1,1]  Contributory  negligence  "la  a  ques- 
tion of  law  only  when  the  evidence  Is  of  such 
a  character  that  it  will  support  no  other  legit- 
imate Inference  than  that  in  the  one  case  the 
plaintiff  was  guilty  of  contributory  negli- 
gence. *  •  •  When  the  evidence  is  such 
that  the  court  Is  Impelled  to  say  that  it  Is 
not  in  conflict  on  the  facts,  and  that  from 
those  facts  reasonable  men  can  draw  but 
one  Inference,  and  that  an  Inference  pointing 
unerringly  to  the  negligence  of  the  plaintiff 
contributing  to  his  own  injury,  then,  and  only 
then,  does  the  law  step  In  and  forbid  plain- 
tiff a  recovery.  *  •  •  Even  where  the 
facts  are  undisputed,  If  reasonable  minds 
might  draw  different  conclusions  upon  the 
question  of  negligence,  the  question  Is  one 
of  fact  for  the  jury."  Zlbbell  v.  Southern 
Pac.  Co.,  160  Cal.  237,  240, 116  Pac.  518 ;  Wing 
v.  Western  Pac.  Co.,  182  Pac.  969.  And  the 
question  of  contributory  negligence  must  be 
determined  without  regard  to  any  negligence 
on  the  part  of  defendant.  Hutson  v.  South- 
era  Oal.  Ry.  Co.,  150  Cel.  701,  703,  89  Pac. 
1093. 

[3-J]  (Jiving  to  plaintiff's  evidence  all  the 
value  to  which  it  Is  legally  entitled,  and  re- 
solving every  reasonable  inference  which  may 
be  drawn  therefrom  In  favor  of  plaintiff,  the 
Inevitable  conclusion  must  be  that  plaintiff 
left  his  place  of  safety  on  the  sidewalk  and 
stepped  directly  Into  the  path  of  the  moving 
automobile.  It  was  a  duty  devolving  upon 
plaintiff,  as  the  act  of  an  ordinary  prudent 
man,  immediately  before  placing  himself  In 
a  position  of  danger,  to  look  In  the  direction 
from  which  danger  was  to  be  anticipated. 
This  was  a  continuing  duty,  and  was  not 
met  by  looking  once  and  then  looking  away. 
In  the  exercise  of  ordinary  care  It  Is  the 
duty  of  a  pedestrian  "to  look  to  the  right  and 
to  the  left  whenever  he  has  voluntarily  put 
himself  In  a  position  which  may  be  one  of 
peril  coming  from  either  direction."  Sheldon 
.v.  James,  175  Cal.  474,  479,  166  Pac.  8,  11 
(2  A.  L.  R.  1493).  There  was  no  dispute  that 
there  was  no  danger  from  the  south  because 
the  traffic  was  moving  east  and  west  on 
Fourth  street  across  Spring  street.  It  Is  like- 
wise clear  that  the  traffic  from  the  north  was 
entitled  to  proceed  to  Fourth  street  past  the 
place  where  plaintiff  was  standing.  In  at- 
tempting to  cross  at  that  point  a  duty  rested 
upon  him  to  exercise  a  greater  degree  of 
care  than  if  he  were  at  the  established  cross- 
ing. Sbeldon  v.  James,  supra.  This  was 
particularly  true  if  his  view  was  to  any  ex- 
tent obstructed  by  the  jitney  bus.  Contrary 
to  the  allegations  of  the  complaint,  the  only 
testimony  given  on  the  subject  was  that  at 
the  time  of  the  accident  defendant  was  driv- 
ing at  a  lawful  rate  of  speed,  and  that  the 
automobile  was  under  control.  Plaintiff's 
witness,  the  traffic  policeman,  saw  the  auto- 


mobile when  It  was  In  the  middle  of  the 
block,  and  It  is  apparent  that  plaintiff  could 
have  seen  It  in  time  to  have  avoided  the  ac- 
cident had  be  looked.  His  failure  to  do  so 
under  the  circumstances  constituted  contribu- 
tory negligence  barring  recovery  in  this  ac- 
tion. 

The  judgment  is  affirmed. 

We  concur:  LANGDON,  P.  J.;  BBIT- 
TAIN,  J. 


KUHNS  et  at  v.  MARSHALL.   (Civ.  3101.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 1,  California.   Dec.  4,  1919.) 

L  Municipal  cobpobations  «=»706(5>-En- 

DENCE  SUPPORTING  VEBDICT  FOB  IMJUMSSTO 
WIFE  STBUCK  BT  AUTOMOBILE. 

In  an  action  by  husband  and  wife  for  in- 
juries to  the  wife  when  struck  by  defendant's 
automobile  near  a  street  intersection,  evidence 
as  to  defendant's  negligence  and  wife's  freedom 
from  contributory  negligence  held  sufficient  to 
support  verdict  for  plaintiffs. 

2.  Damages  <8=»158(3)— Evidence  admissibu 
under  complaint  fob  ihjubxeb  to  vjst 
stbuck  bt  automobile. 

Under  complaint  by  a  husband  and  wife  for 
injuries  to  the  wife  when  struck  by  defendant') 
automobile,  alleging  that  the  wife  was  made 
sick,  sore,  and  lame,  and  physically  impaired, 
and  that  she  received  a  serious  nervous  shock, 
testimony  of  her  attending  physician  that  a 
certain  subsequent  condition  of  the  bladder  was 
attributable  to  the  blow  was  admissible ;  plain- 
tiff not  being  required  to  allege  specifically  each 
physical  injury  sustained  or  resulting. 

3.  Damages  «=>158(4)— Testimony  or  wrn 

STBUCK  BT  AUTOMOBILE  AS  TO  HEB  0WS 
CONSEQUENT  NEBV0U8NE88  ADMISSIBLE. 

In  an  action  for  injuries  to  a  wife  struck 
by  defendant's  automobile,  the  complaint  alleg- 
ing nervous  shock  in  addition  to  physical  in- 
jury, testimony  of  the  wife,  as  to  the  extent 
and  nature  of  her  nervousness,  that  the  noise 
in  the  street  affected  her,  but  especial!;  the 
noise  of  a  bell  or  an  automobile  or  police  am- 
bulance, held  admissible. 

4.  Damages  <s=>50— Nekvousness  an  ele- 
ment OF  DAMAGE  THBOUGH  PHYSICAL  0- 
JUBT. 

NervouBnesa,  when  the  reasonable  outcome  of 
physical  injuries,  is  always  an  element  of  dam- 
ages from  such  injuries. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Curtis  D.  Wilbur,  Judge. 

Action  by  Lizzie  P.  Kuhns  and  another 
against  Tully  Marshall.  From  Judgment 
for  plaintiffs,  defendant  appeals.  Affirmed. 

Duke  Stone,  of  Los  Angeles,  for  appel- 
lant 

Herbert  D.  Gale,  D.  L.  Cobb,  and  O.  J- 
Mllliron,  all  of  Los  Angeles,  for  respond- 
ents. 
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KERRIGAN,  J.  This  Is  an  appeal  by  de- 
fendant from  a  judgment  by  which  the  plain- 
tiffs recovered  damages  for  personal  Injur- 
ies suffered  by  Lizzie  P.  Kuhns. 

The  action  was  brought  by  Lizzie  P.  Kuhns 
and  Frank  0.  Kuhns,  her  husband,  for  per- 
sonal Injuries  suffered  by  the  former  and 
alleged  to  have  been  caused  by  the  negli- 
gence of  the  defendant  In  the  operation  of 
his  automobile,  whereby  it  Is  averred  he 
came  into  collision  with  said  Lizzie  P.  Kuhns. 

The  accident  happened  near  the  Intersec- 
tion of  Second  and  Spring  streets,  in  the 
city  of  Los  Angeles,  in  the  evening  after 
dark  and  at  a  time  when  traffic  was  con- 
gested. On  that  evening  the  said  plaintiff, 
holding  an  umbrella  above  her,  undertook 
to  cross  Spring  street  from  the  northeast 
corner  of  said  intersection.  She  proceeded 
■westerly,  using  the  crosswalk,  until  more 
than  half  way  across,  when  the  defendant, 
driving  an  automobile  northward  on  the  east 
side  of  Spring  street,  and  having  passed  the 
center  of  Second  street,  turned  west,  de- 
scribing a  semicircle  in  doing  so,  and  came 
up  behind  and  collided  with  said  plaintiff, 
who  was  struck  by  the  right-hand  front  part 
of  the  automobile  on  the  posterior  of  the 
left  thigh,,  being  thereby  thrown  and  caused 
certain  serious  injuries. 

There  is  evidence  that  upon  stepping  from 
the  sidewalk  said  plaintiff  looked  to  her  left 
in  a  southerly  direction  for  approaching  ve- 
hicles, and  that  when  about  the  center  of 
the  street  she  looked  north  to  her  right; 
these  being  the  respective  directions  from 
which  traffic  should  properly  approach.  She 
was  accompanied  by  her  husband,  who,  from 
the  moment  of  leaving  the  sidewalk,  kept  a 
lookout  in  both  directions.  They  saw  no 
vehicles  in  close  proximity  to  them,  but  up- 
on reaching  the  point  already  described  the 
'  defendant's  car,  being  driven  at  a  speed  of 
from  six  to  eight  miles  an  hour,  and  its  ap- 
proach being  unannounced  by  any  warning 
signal,  came  into  collision  with  said  plain- 
tiff as  already  narrated.  One  of  the  wit- 
nesses described  the  occurrence  as  follows: 

"I  looked  straight  out  in  the  street.  Mr.  Mar- 
shall was  coming  down  Spring  street  this  way, 
and  be  was  going  to  make  this  turn ;  whether 
hp  was  going  up  Second  street  or  south  on 
Spring  street  I  don't  know.  Mr.  Kuhns  and  his 
wife  were  coming  here,  and  as  he  was  making 
the  turn  and  got  in  the  middle  of  the  track  he 
ran  directly  right  into  them  and  knocked  them 
down,  and  he  goes  dear  over  here  in  front  of  the 
drug  store  of  the  Hollenbeck  Hotel  before  he 
■tops.  I  was  looking  just  as  I  am  looking  at 
yon,  right  out  into  the  street,  and  I  noticed 
him  coming  np  and  I  noticed  Mr.  and  Mrs. 
Kuhns  coming  across  the  street.  Before  he  hit 
them  I  noticed  that  he  was  going  to  run  into 
them,  and  I  hollered.  Of  course  he  ran  into 
them,  and  I  thought  he  was  going  to  run 
away.  •  • 

[1]  These  are  the  facts  of  the  case  as  tes- 
tified to  by  the  plaintiff  and  her  husband 


and  a  disinterested  witness.  In  some  es- 
sential respects  this  testimony  to  contra- 
dicted by  the  defendant  through  bis  own 
testimony,  which,  however,  was  unsupported 
by  other  witnesses.  In  view  of  this  condi- 
tion of  the  record,  it  to  dear  that  it  cannot 
be  successfully  maintained  that  the  evidence 
falls  to  support  the  verdict  of  the  jury. 

[2]  Over  the  objection  of  the  defendant, 
the  court  admitted  evidence  that  a  few  weeks 
after  the  accident  the  said  plaintiff  develop- 
ed serious  bladder  trouble.  Defendant's  con- 
tention is  that  this  evidence  was  inadmissi- 
ble under  the  allegations  of  the  complaint 
The  complaint,  after  setting  forth  a  certain 
specific  injury,  alleged  that  by  reason  of  the 
accident  the  plaintiff  lizzie  P.  Kuhns  was 
made  sick,  sore,  and  lame;  that  she  was 
physically  impaired,  and  had  also  received 
and  was  suffering  from  a  serious  nervous 
shock.  The  attending  physician,  referring 
to  the  bladder  trouble,  testified  that  in  bis 
opinion  this  condition  of  the  bladder  was  at- 
tributable to  the  blow  which  the  plaintiff 
received  and  to  the  consequent  nervous  shock. 

We  think  the  testimony  was  admissible 
under  the  allegations  of  the  complaint  A 
plaintiff  is  not  required  to  allege  specifically 
each  physical  Injury  sustained  or  which  may 
have  resulted  from  the  accident  It  is  suf- 
ficient if  such  injuries  can  be  traced  to  the 
occurrence  complained  of  and  are  such  as 
might  naturally  result  from  the  injury.  Sam- 
uels v.  Cal.  St.  By.  Co.,  124  Cal.  298,  66 
Pac.  1115;  Lauder  v.  Currier,  8  CaL  App. 
28,  84  Pac.  217;  Treadwell  v.  Whltoer,  80 
Cal.  574,  22  Pac.  266,  5  L.  B.  A.  408,  13  Am. 
St.  Rep.  175;  Worden  v.  Cent.  Fireproof 
Bldg.  Co.,  172  Cal.  04,  155  Pac.  830. 

[3,4]  Appellant  next  contends  that  the 
court  erred  in  admitting  over  his  objection 
evidence  by  the  plaintiff  describing  her  con- 
dition as  to  nervousness  since  the  accident 
It  appears  that  she  had  without  objection 
testified  that  since  the  collision  she  was  ex- 
tremely nervous,  and  then,  over  objection, 
proceeded  to  describe  how  noise  affected  her, 
saying: 

"The  noise  in  the  street  affects  me  very  much, 
but  especially  the  noise  of  a  bell  on  an  automo- 
bile or  police  ambulance,  sends  a  nervous  chill 
from  the  base  of  the  spine  to  the  base  of  the 
brain." 

Nervousness,  when  the  reasonable  outcome 
of  physical  injuries,  is  afways  an  element 
of  damage,  and  obviously  evidence  relating 
thereto  may  properly  be  submitted  to  the 
jury.  Easton  v.  U.  T.  School  Con.  Co.,  173 
Cal.  100,  150  Pac.  507,  L.  B.  A.  1017A,  304. 
The  plaintiff's  testimony  as  to  the  extent 
and  nature  of  her  nervousness  was  plainly 
admissible. 

Finally,  the  appellant  asserts  that  the 
court  erred  in  refusing  to  give  to  the  Jury 
certain  instructions  offered  by  him.  We 
have  carefully  examined  these  instructions, 
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together  with  those  given  by  the  court,  and 
we  find  no  ground  for  tbe  appellant's  criti- 
cism. The  Instructions  given  fully  and  fair- 
ly cover  every  phase  of  the  case  presented 
by  the  pleadings,  particularly  as  to  the  re- 
ciprocal rights  and  duties  of  drivers  of  ve- 
hicles and  pedestrians  using  a  public  street, 
and  they  certainly  do  not  emphasise  any 
feature  of  the  case  against  tbe  defendant. 
The  judgment  is  affirmed. 

We  concur:  WASTE,  P.  J.;  RICH- 
ARDS, J. 


REID  v.  SUPERIOR  COURT  IN  AND  FOR 
TRINITY  COUNTT  et  aL 
(Civ.  2017;  Sac.  8084.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia. Nov.  19,  1910.  Opinion  of  Supreme 
Court,  In  Rank,  Denying  Hearing  Jan.  IS, 
1020.) 

1.  Evidence  fl-  '11.  45  —  Judicial  notice 

TAKEN  AS  TO  TERM  OF  OPTICS  OF  DISTRICT 
ATTORNEY. 

In  view  of  Pol.  Code,  U  4018,  4021,  and 
Code  Civ.  Proc.  f  1875,  the  court  will  take 
judicial  notice  that  a  district  attorney  is  an 
officer  of  a  county,  and  that  county  officers  are 
elected  at  the  general  election  at  which  the 
Governor  is  elected  and  hold  office  for  the  same 
term,  and  that  a  district  attorney  took  office 
in  Trinity  county  on  the  1st  day  of  January, 
1015,  and  that  such  term  expired  on  the  first 
Monday  in  January,  1910,  being  matters  estab- 
lished by  law. 

2.  Certiorari  <t=s60— Validity  or  judgment 

OF  REMOVAL  OF  OFFICER  MOOT  QUESTION  AFT- 
ER EXPIRATION  OF  TERM. 
A  judgment,  removing  a  county  officer  from 
office,  cannot  be  reviewed  on  certiorari  after 
tbe  officer's  term  would  have  expired ;  the  ques- 
tion then  being  merely  moot  and  academic. 

3.  Action  4£=>6  —  Moral  vindication  not 
ground  for  determination. 

Courts  are  not  constituted  or  operated  for 
the  moral  vindication  of  litigants. 

4.  Certiorari  «=»41— Failure  of  removed 
officer  to  attack  judgment  of  removal 
before  expiration  of  term  laches. 

An  officer  who  did  not  attack  a  judgment 
removing  him  from  office  for  nine  months  aft- 
er the  rendition  thereof,  during  which  time  his 
term  of  office  expired,  was  guilty  of  -laches,  and 
cannot  have  the  judgment  reviewed  by  certio- 
rari, in  the  absence  of  a  showing  of  a  sufficient 
excuse  for  the  delay. 

5.  Officers  <8=>74— Procedure  for  removal 
of  officers  does  not  require  strict  ap- 
plication OF  RULES  GOVERNING  ACTIONS. 

Procedure  under  Pen.  Code,  \  758,  relating 
to  the  removal  of  officers,  does  not  require  a 
strict  application  of  the  rules  that  govern  civil 
or  criminal  actions. 


6.  Officers  4=»74— Accusation  of  mbcos- 
duct  sufficient,  though  it  did  hot  al- 
lege that  he  was  an  offices  at  tod  of 
misconduct. 

An  accusation  under  Pen.  Code,  f  f  768,  759, 
relating  to  the  removal  of  officers  for  willful  or 
corrupt  misconduct  in  office,  fceW  sufficient, 
although  there  was  no  express  averment  that 
the  removed  officer,  a  district  attorney,  wis 
the  district  attorney  during  the  time  that  he  wu 
alleged  to  have  done  the  unlawful  act;  rack 
fact  appearing  by  necessary  intendment 

7.  Certiorari  $=»64(l)— Omission  in  accusa- 
tion FOR  REMOVAL  OF  OFFICER  CURED  ST  AD- 
MISSIONS OF  COUNSEL. 

An  omission  in  an  accusation  against  a  dis- 
trict attorney  under  Pen.  Code,  ff  768,  769,  of 
the  fact  that  the  accused  was  district  attorney 
at  the  time  of  the  alleged  wrongful  conduct, 
was  entirely  cured  by  an  admission  of  accused's 
counsel,  in  his  objection  to  the  sufficiency  ol 
the  accusation,  to  the  effect  that  accused  wu 
district  attorney  at  such  time. 

8.  Officers  <9=>  74— Accusation  for  removal 
of  district  attorney  sufficient. 

An  accusation  against  a  district  attorney 
under  Pen.  Code,  ff  758,  769,  relating  to  re- 
moval of  officers  for  misconduct,  was  not  bad 
because  failing  to  state  that  a  prosecution  for 
which  compensation  was  unlawfully  charged  did 
not  take  place  in  the  county ;  petitioner  being 
sufficiently  informed  of  the  charge  notwithstand- 
ing the  failure  to  so  allege. 

0.  Certiorari  e$=»29— Defective  accusation 

FOR  REMOVAL  OF  OFFICER  NOT  GROUND. 

Where  an  accusation  under  Pen.  Code,  |i 
758.  759,  relating  to  the  removal  of  officer!  for 
willful  or  corrupt  misconduct  in  office,  showed 
an  evident  attempt  to  state  the  essential  facts 
of  a  crime  committed  by  the  officer  in  connec- 
tion with  the  discharge'  of  the  duties  of  his  of- 
fice, it  must  bo  held  sufficient  on  certiorari, 
where  It  is  claimed  that  the  judgment  of  re- 
moval is  void  on  its  face. 

10.  Officers  «=>66— Removed  for  miscon- 
duct SHORT  OF  CRIME. 

An  officer  may  be  removed  under  Pen.  Code, 
f  758  et  seq.,  although  the  act  alleged  to  con- 
stitute the  willful  misconduct  charged  falls 
short  of  the  commission  of  a  crime. 

11.  Officers  «=81  —  Statute  authorizing 
removal  for  misconduct  constitutional. 

Pen.  Code,  f  758  et  seq.,  providing  that 
officers  may  be  removed  for  "misconduct  in 
office"  was  authorized  by  Const  art  4,  f  18, 
providing  that  officers  shall  be  tried  for  "mis- 
demeanor in  office,"  although  the  Legislature 
did  not  define  what  willful  and  corrupt  miscon- 
duct was. 

12.  Officers  «=>74— Judgment  of  removal 
of  district  attorney  sufficiently  recited 
causes. 

A  judgment  of  removal  of  a  district  attor- 
ney on  the  ground  of  extortion  of  unlawful  com- 
pensation held  sufficiently  to  recite  the  causes 
of  the  removal  in  compliance  with  Pen.  Code,  § 
769. 
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18.  OeKTIOBARI  «=>69  —  JUDQITENT  NOT  AH- 
rrUXXD  IK  ABSENCE  OF  MI8CABEIAQE  OF  JUS- 
TICE. 

Const,  art.  6,  f  4%,  providing  that  a  judg- 
ment should  not  be  reversed  in  the  abaenoe  of 
a  miscarriage  of  justice,  applies  to  an  applica- 
tion for  *  writ  of  certiorari  after  trial  of  a  case. 

Application  for  certiorari  by  John  S.  Reld 
to  review  a  Judgment  and  order  of  the  Su- 
perior Court  of  the  State  of  California  In  and 
for  the  County  of  Trinity,  of  which  Hon.  W. 
M.  Finch  was  acting  Judge,  removing  the  ap- 
plicant from  office  as  district  attorney  of  said 
county.  Writ  denied,  and  Judgment  affirmed 
In  District  Court  of  Appeal,  and  hearing  de- 
nied in  Supreme  Court 

See,  also,  187  Pac.  7. 

J.  E.  Pullen,  of  Sacramento,  for  petitioner. 
H.  B.  Given,  Dlst  Atty.,  of  Weaverville, 
for  respondents. 

PER  CURIAM.  On  May  11,  1918,  the 
grand  jury  of  Trinity  county  presented  to  the 
clerk  of  the  superior  court  of  said  county  an 
accusation  against  John  S.  Reid,  district  at- 
torney of  said  county,  under  section  758  of 
the  Penal  Code.  Said  accusation  contained 
six  specifications  of  willful  misconduct  on  the 
part  of  said  district  attorney,  but  of  these  all 
were  eliminated  from  consideration  by  order 
of  the  trial  court  except  one.  As  finally  sub- 
mitted to  the  jury  the  said  accusation  was  In 
the  following  form: 

"In  the  Superior  Court  of  the  County  of  Trin- 
ity, State  of  California. 

"Accusation. 

"The  People  of  the  State  of  California  ▼.  John 
S.  Reid,  District  Attorney  of  the  County 
of  Trinity,  State  of  California. 

"John  S.  Reid,  district  attorney  of  the  county 
of  Trinity,  state  of  California,  duly  elected, 
acting,  and  qualified  as  such  district  attorney, 
is  hereby  accused  by  the  grand  jury  of  the 
county  of  Trinity,  state  of  California,  by  this 
accusation  of  willful  and  corrupt  misconduct  in 
the  discharge  of  the  duties  of  a  district  attorney 
in  and  for  said  county  of  Trinity,  state  of  Cal- 
ifornia, said  willful  and  corrupt  misconduct  as 
such  district  attorney  consisting  of  the  follow- 
ing acts,  specified  as  follows,  to  wit: 

"Specification  1. 

"That  said  John  S.  Reid,  qualified  and  acting 
district  attorney  of  said  Trinity  county,  at 
Weaverville,  In  said  county  of  Trinity,  on  or 
about  the  6th  day  of  January,  1916,  unlawfully, 
willfully,  corruptly,  and  feloniously,  and  under 
color  of  official  right,  did  extort  and  obtain  of 
and  from  one  0.  H.  Meredith  the  sum  of  $156, 
lawful  money  of  the  United  States  of  America, 
as  and  for  a  fee  due  to  the  said  John  S.  Reid, 
as  such  officer  as  aforesaid,  for  instituting  crim- 
inal proceedings  before  a  magistrate  for  the  ar- 
rest of  M.  A.  Brady  and  D.  M.  Brady  for  the 
alleged  larceny  of  cattle  belonging  to  said  O.  H. 


Meredith,  while  in  truth  and  in  fact  no  fee 
whatever  was  then  due  from  the  said  O.  H. 
Meredith  to  the  said  John  S.  Reid  as  such  of- 
ficer, as  aforesaid,  for  such  services,  and  as  the 
said  John  S.  Reid  then  and  there  well  knew. 
*  *  •  Wherefore,  the  said  grand  jury  of  Trin- 
ity county,  Cal.,  presents  this  accusation  against 
the  said  John  S.  Reid,  as  district  attorney  in 
and  for  said  Trinity  county,  Cel.,  and  accuses 
him  of  willful  and  corrupt  misconduct  in  office, 
and  asks  that  he  be  removed  from  the  said  office 
of  district  attorney  in  and  for  said  Trinity  coun- 
ty, Cal,  and  that  the  judge  of  the  superior 
court  of  said  Trinity  county  take  the  necessary 
steps  as  by  law  provided  for  the  removal  of 
the  said  John  S..  Reid  from  such  office  of  dis- 
trict attorney  in  and  for  said  county  of  Trinity, 
state  of  California.  A.  O.  Meckel, 

"Foreman  of  the  Grand  Jury. 
"Dated  Weaverville,   California,   May  11. 
1918." 

Within  the  time  required  by  law  the  said 
John  S.  Reld  filed  in  said  court  written  ob- 
jections or  a  demurrer  to  the  legal  sufficiency 
of  the  accusation  and  the  specifications  there- 
of. His  objection  to  the  last  three  charges 
was  sustained,  but  was  overruled  as  to  the 
first  three.  Charge  No.  2  and  charge  No.  3 
were  afterwards,  however,  dismissed  on  mo- 
tion. A  Jury  was  regularly  Impaneled  to 
try  the  defendant  on  the  3d  day  of  August, 
1918,  and  found  him  guilty  as  charged  in 
sold  first  count.  The  defendant,  thereupon, 
in  open  court  waived  time  for  pronouncing 
judgment,  and  the  court,  after  reciting  the 
various  steps  taken  in  the  proceedings,  con- 
cluded its  Judgment  as  follows: 

"It.  is  ordered,  adjudged,  and  decreed  that  you, 
the  said  John  S.  Reid,  be,  and  you,  the  said 
John  S.  Reid  are,  hereby  removed  from  office 
as  such  district  attorney  of  the  county  of  Trin- 
ity, state  of  California,  and  said  office  of  dis- 
trict attorney  in  and  for  Trinity  county,  state  of 
California,  be,  and  the  same  is  hereby  declared 
vacant" 

Thereafter,  on  the  9th  day  of  May,  1919, 
upon  petition  therefor,  an  order  was  made  by 
this  court  for  the  issuance  of  a  writ  of  certi- 
orari, "commanding  said  superior  court  to 
certify  and  return  to  this  court  *  *  *  a 
transcript  of  the  record  and  proceedings  in 
the  action  aforesaid,  with  all  things  touch- 
ing the  same  as  fully  and  entirely  as  it  re- 
mains before  you,  by  whatsoever  names  the 
parties  may  be  called  therein,  that  the  some 
may  be  reviewed  by  the  District  Court  of  Ap- 
peal." Such  return  was  duly  made,  and  by 
stipulation  of  the  parties  the  tune  for  filing 
briefs  was  extended,  and  the  matter  has  been 
recently  submitted  for  determination. 

[1,2]  At  the  outset  attention  is  directed  to 
the  fact  that  the  application  for  this  writ 
was  made  more  than  nine  months  after  the 
said  judgment  of  dismissal,  and  that  in  the 
meantime  the  term  of  office  for  which  said 
Reid  was  elected  had  expired.  A  district  at- 
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torney  la  an  officer  of  a  county  of  the  state  of 
California.  Section  4013,  Pol.  Code.  County 
officers  are  elected  at  the  general  election  at 
which  the  Governor  Is  elected,  and  hold  office 
for  the  same  term.  Section  4021,  Pol.  Code. 
A  district  attorney  took  office  in  said  Trinity 
county  on  the  1st  day  of  January,  1015,  and 
that  term  expired  on  the  first  Monday  in 
January,  1919.  Of  these  facts  the  court  will 
take  Judicial  notice,  because  they  are  matters 
established  by  law.  Code  Civ.  Proc.  f  1875. 
It  Is  quite  apparent,  therefore,  that  it  would 
be  impossible  for  this  or  any  other  court  to 
reinstate  Mr.  Reid  in  the  position  which  he 
was  compelled  to  vacate  by  said  order  of  the 
superior  court  The  situation  is  the  same  as 
though  we  were  called  upon  to  review  a  judg- 
ment that  had  been  fully  executed  or  satis- 
fled.  If  the  judgment  of  the  lower  court  In 
the  present  case  were  annulled,  there  could 
be  no  restoration  of  petitioner  to  the  office, 
for  the  reason,  already  stated,  that  his  term 
had  expired  before  even  the  application  for 
this  writ  was  made.  It  would  not  for  a  mo- 
ment be  contended  that  there  could  be  two 
district  attorneys  at  the  same  time  in  the 
said  county,  or  that  the  one  who  was  regular- 
ly elected  at  the  last  general  election  in  No- 
vember, 1918,  and  who  took  office  on  the  first 
Monday  In  January  of  the  present  year,  could 
be  displaced  by  virtue  of  any  order  that 
might  be  made  In  this  proceeding.  The  only 
effect  of  said  order  being  to  remove  Mr.  Reid 
from  said  office,  and  it  being  impossible  to 
restore  him  at  this  time,  the  question  in- 
volved herein  may  be  said  to  be  merely  moot 
and  academic.  In  this  respect  the  case  is 
similar  to  that  of  Bradley  v.  Voorsanger,  143 
Cal.  214,  78  Pac.  1031.  Therein  it  was  held, 
as  stated  in  the  syllabus  (143  Cal.  214): 

"Where  a  taxpayer  sues  to  enjoin  the  holding 
of  an  election  to  fill  certain  offices,  and  the  ex- 
pending of  money  therefor,  and  the  judgment 
was  against  the  plaintiff,  and  before  the  hearing 
of  an  appeal  by  him  the  election  had  been  held 
and  the  money  expended,  and  the  officers  elected 
were  incumbents  in  place  of  others  whose  terms 
had  expired,  such  appeal  raises  merely  a  moot 
question,  and  no  judgment  which  could  be  en- 
tered thereupon  could  afford  plaintiff  any  re- 
lief." 

In  its  discussion  of  the  question  the  court 
remarked : 

"The  demands  of  actual  practical  litigation 
are  too  pressing  to  permit  the  examination  or 
discussion  of  academic  questions  such  as  this 
case  in  its  present  situation  presents." 

[3,4]  Another  somewhat  similar  case  is 
Weaver  v.  Reddy,  135  Cal.  430,  67  Pac.  683. 
The  plaintiff  therein  was  removed  as  super- 
intendent of  the  Almshouse  of  the  City  and 
County  of  San  Francisco,  his  appointment 
having  been  made  by  the  board  of  health  un- 
der the  general  state  law.  He  brought  suit 
for  reinstatement.  While  the  suit  was  pend- 
ing, the  new  charter  of  San  Francisco  be- 


came operative,  and  the  control  of  said  alms- 
house passed  to  a  different  board  of  health. 
The  Supreme  Court  held  that  the  questions 
presented  by  plaintiff's  appeal  from  an  ad- 
verse decision  of  the  superior  court  were 
purely  academic,  and  hence  denied  the  ap- 
peal.  As  far  as  the  practical  effect  of  said 
judgment  of  August  3,  1918,  is  concerned, 
therefore  it  must  be  apparent  that  it  cannot 
be  modified  or  nullified  by  any  decision  of 
this  court  upon  this  petition  for  writ  of  cer- 
tiorari. It  might  be  contended,  however,  that 
an  annulment  of  said  Judgment  would  amount 
to  a  moral  vindication  of  said  petitioner,  and 
might  constitute  the  basis  for  an  application 
on  the  part  of  petitioner  for  his  salary  for 
the  residue  of  the  term  for  which  be  was 
elected.  However,  courts  are  not  constituted 
or  operated  "for  moral  vindication,"  and  It  is 
quite  apparent  that  petitioner,  by  reason  of 
his  delay  in  applying  tor  this  remedy,  should 
not  be  permitted  to  lay  the  groundwork  for 
claiming  said  salary.  The  petitioner  should 
have  applied  promptly  in  order  that.  If  it 
should  be  found  that  his  application  was  mer- 
itorious, it  could  be  determined  before  bis 
term  expired,  so  that  the  county  would  not 
be  required  to  pay  two  persons  for  the  sanw 
services.   It  would  be  manifestly  unjust  to 
the  county  for  the  applicant  for  the  writ  to 
delay,  without  excuse,  his  application  there- 
for until  his  term  had  expired,  and  when  no 
other  similar  charge  of  willful  conduct  could 
be  made  against  him,  and  the  county  had  al- 
ready paid  for  the  services  of  his  successor 
In  office.  While  there  Is  no  hard  and  fast 
rule  by  which  to  determine  whether  laches 
has  barred  the  remedy  by  certiorari,  yet  un- 
der the  facts  as  existing  herein  a  sufficient 
excuse  Bhonld  be  shown  for  the  delay  to  jus- 
tify the  application  for  the  writ  Reynolds 
v.  Superior  Court  of  the  County  of  Los  An- 
geles, 64  Cal.  372,  28  Pac.  121.  The  question 
is  fully  discussed  in  Donovan  v.  Board  of  Po- 
lice Commissioners,  32  CaL  App.  892, 163  Pac. 
69.  Therein  it  is  said: 

"While  It  is  true,  as  counsel  for  the  plaintiff 
contends,  that  mere  lapse  of  time  short  of  that 
prescribed  by  a  statute  of  limitations  In  any  giv- 
en similar  case  will  not  in  itself  suffice  to  con- 
stitute laches  so  as  to  bar  a  remedy,  neverthe- 
less, if  in  addition  it  appears  from  all  the  cir- 
cumstances of  the  case  that  prejudice  must,  or 
from  the  very  nature  of  the  case  may,  be  rea- 
sonably expected  to  result  the  remedy  will  be 
denied  (Cahill  v.  Superior  Court  145  CaL  42, 
78  Pac.  467  [and  cases  cited]);  and  whenever 
public  inconvenience  might  result  from  the  an- 
nulment of  the  proceedings  sought  to  be  re- 
viewed, the  rule  of  laches  relative  to  applica- 
tions for  the  writ  is  applied  and  enforced  with 
particular  strictness  (4  Standard  Encyclopedia 
of  Law  and  Procedure,  912)." 

In  the  case  at  bar  no  excuse  whatever  has 
been  shown  for  the  delay,  and  we  think  tils 
court  would  be  entirely  Justified  in  denying 


Digitized  by 


Google 


Cal.) 


RE  ID 


v.  SUPERIOR  COURT 
at*  p.) 


637 


the  writ  without  Inquiring  into  the  specific 
reasons  urged  herein  for  its  issuance. 

[8-9]  Moreover,  we  are  satisfied  that  no 
sufficient  cause  has  been  advanced  to  Justify 
the  annulment  of  the  said  order  of  removal. 
In  considering  the  contention  of  the  petition- 
er that  the  accusation  herein  does  not  set 
forth  sufficient  facts  to  constitute  "willful  or 
corrupt  misconduct  in  office,"  as  that  term  is 
used  in  said  section  758,  it  is  well  to  recall 
the  nature  of  this  proceeding  and  the  view 
taken  of  it  by  the  courts  of  this  state.  The 
procedure  under  said  section  does  not  require 
a  strict  application  of  the  rules  that  govern 
civil  or  criminal  actions.  The  subject  is  con- 
sidered at  length  in  the  Matter  of  Burleigh, 
145  Cal.  35,  78  Pac.  242.  Therein  an  accusa- 
tion is  contrasted  with  an  Indictment  and  the 
court  says: 

"The  main  purpose  of  the  accusation  under 
section  768  is  to  remove  a  person  from  public 
office  for  misconduct  in  such  office ;  the  miscon- 
duct charged  need  not  necessarily  include  an  act 
which  would  itself  constitute  a  crime,  and  if  it 
does  include  such  crime  the  Judgment  on  the 
accusation  would  not  be  a  bar  to  a  subsequent 
prosecution  for  such  crime.  The  judgment  can 
go  only  to  the  extent  of  a  removal  from  office." 

In  said  decision  the  court  held  that  an  ac- 
cusation need  not  conform  to  sections  950, 
951,  or  952  of  the  Penal  Code.  Said  sections, 
though,  undoubtedly  apply  to  an  indictment 
or  an  information.  Again,  in  the  Matter  of 
Accusation  of  Shepard,  161  Cal.  at  page  174 
thereof  (118  Pac.  at  page  514)  the  court  says: 

"This  is  a  summary  proceeding  regulated,  as 
far  as  it  is  regulated  at  all,  by  a  statute  (Pen. 
Code,  i  758  et  seq.),  which  the  Legislature  had 
plenary  power  to  pass  under  the  authority  of 
section  18  of  article  4  of  the  Constitution,  pro- 
viding for  the  trial  of  public  officers  for  mis- 
demeanor in  office  otherwise  than  by  impeach- 
ment. It  is  exempt  from  merely  technical  rules 
of  procedure." 

In  this  connection  it  may  be  stated  that 
the  statute  itself  (section  759,  Penal  Code) 
states  the  requirement  of  the  pleading  in  the 
following  general  language: 

"The  accusation  must  state  the  offense  charg- 
ed, in  ordinary  and  concise  language,  and  with- 
out repetition." 

The  primary  purpose,  of  course,  of  the 
form  of  expression  Is  to  apprise  the  defend- 
ant of  what  he  is  accused  in  order  that  he 
may  be  able  to  make  his  defense  thereto.  It 
may  be  admitted  that  the  accusation  in  the 
present  instance  is  open  to  criticism,  and  that 
the  charge  could  have  been  more  fully  and 
accurately  stated,  but  we  think  that  no  one 
of  common  understanding,  especially  If  he  be 
an  attorney  at  law,  would  have  any  difficulty 
in  concluding  from  said  accusation  that  the 
sold  John  8.  Held  was  at  all  tunes  mention- 
ed therein  the  duly  elected,  qualified,  and 
acting  district  attorney  of  Trinity  county, 


and  that  on  the  6th  day  of  January,  1916,  in 
said  county  be  unlawfully  and  willfully  and 
corruptly,  by  the  use  of  his  Influence  as  dis- 
trict attorney  of  said  county  and  under  color 
of  said  official  right,  extorted  and  obtained 
from  one  O.  H.  Meredith  the  sum  of  $156  to 
which  he  was  not  entitled.  It  is  true  there  is 
no  express  averment  that  said  Reid  was  the 
district  attorney  during  said  time,  but  said 
fact  appears  by  necessary  Intendment,  and 
that  la  all  that  is  required  to  answer  an  ap- 
plication for  a  writ  of  certiorari.  Moreover, 
any  omission  in  said  accusation  in  said  mat- 
ter was  entirely  cured  by  the  admission  of 
defendant's  counsel  in  the  lower  court  In  his 
objection  to  the  sufficiency  of  the  accusation, 
and  also  in  his  brief  in  support  thereof  to  the 
following  effect: 

"John  S.  Reid  is  now,  and  on  and  prior  to 
the  11th  day  of  May,  1918,  was,  the  duly  elected, 
qualified,  and  acting  district  attorney  of  the 
county  of  Trinity,  state  of  California." 

We  are  satisfied  also  that  the  acts  con- 
stituting the  charge  of  extortion  are  not  re- 
quired to  be  set  forth  with  the  same  certain- 
ty and  particularity  as  an  indictment  de- 
mands. One  particular  objection  of  petition- 
er to  said  accusation  is  that  it  does  not  ap- 
pear therein  that  the  said  proceedings  for  the 
arrest  of  M.  A.  Brady  and  D.  M.  Brady  were 
taken  before  a  magistrate  in  said  Trinity 
county.  It  is  therefore  argued  that  the  pre- 
sumption Is  that  they  were  taken  before  a 
magistrate  of  some  other  county,  and  hence 
that  It  would  not  be  unlawful  for  the  said 
Reid  to  demand  a  fee  for  his  services  In  Insti- 
tuting Bald  proceedings.  But,  conceding  for 
the  sake  of  argument  that  such  objection  con- 
tains merit,  It  Is  a  sufficient  answer  to  say,  as 
suggested  by  respondent,  that  this  portion  of 
the  accusation  may  be  treated  as  surplusage, 
and  eliminated  without  affecting  the  suffi- 
ciency of  the  charging  part  of  said  accusation. 
In  other  words,  we  are  satisfied  the  petitioner 
was  sufficiently  Informed  of  the  nature  of  the 
charge  when  it  is  declared  that  at  a  certain 
time  and  place  in  said  county,  as  a  public 
officer,  to  wit,  the  district  attorney,  under 
color  of  said  official  right,  he  extorted  and 
obtained  money  from  a  certain  person. 
Moreover,  the  condition  of  the  record  is  such 
that  the  judgment  of  the  lower  court  hold- 
ing the  accusation  sufficient  takes  the  case 
beyond  the  reach  of  certiorari.  There  was 
at  least  an  attempt  to  set  up  a  crime  commit- 
ted by  Reid  under  the  guise  and  pretense 
and  by  virtue  of  his  official  position  as  dis- 
trict attorney  of  the  county.  There  Is  no 
doubt  the  superior  court  had  Jurisdiction  to 
determine  whether  such  offense  was  alleged 
in  said  accusation.  There  is  no  question  that 
all  the  antecedent  proceedings  were  regular 
and  in  accordance  with  the  requirement  of 
the  statute;  and,  if  it  cannot  be  said  that 

the  court  had  jurisdiction  to.  make  *  
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clency  of  the  accusation,  then  It  would  be 
difficult  to  find  a  case  to  which  such  doc- 
trine could  be  applied.  Of  course,  if  It  ap- 
peared affirmatively  that  no  offense  known  to 
the  law  was  charged,  or  If  from  the  facts 
alleged  no  reasonable  deduction  could  be 
drawn  that  a  crime  was  committed,  or  that 
the  defendant  was  guilty  of  official  miscon- 
duct, the  judgment  of  the  lower  court  to  the 
contrary  would  not  be  conclusive  in  this  pro- 
ceeding, and  the  writ  of  certiorari  would  be 
available.  However,  we  have  no  such  case, 
but  an  instance  wherein  there  is  an  evident 
attempt — and  a  somewhat  successful  one — to 
state  the  essential  facts  of  a  crime  commit- 
ted by  petitioner  in  connection  with  the  dis- 
charge of  the  duties  of  the  office  of  district 
attorney.  It  may  be  conceded  that,  the  ac- 
cusation was  carelessly  formulated,  that  a 
skillful  pleader  would  more  fully  and  ac- 
curately set  forth  the  circumstances  of  the 
alleged  offense,  but  the  existence  of  sufficient 
facts  is  shown  upon  which  to  base  a  valid 
Judgment  that  petitioner  was  guilty  of  will- 
ful misconduct  in  office. 

In  the  Matter  of  Hughes,  168  CaL  300,  113 
Pat  684,  the  office  of  the  writ  of  certiorari 
is  learnedly  discussed.  Therein,  referring  to 
the  proceedings  of  the  lower  court  sought  to 
be  annulled,  the  Supreme  Court  said: 

"If  such  tribunal  has  regularly  pursued  its 
authority,  our  inquiry  stops.  We  cannot  con- 
sider or  correct  errors  of  law  committed  by  the 
inferior  court  in  the  exercise  of  its  authority  on 
the  merits  of  the  cause  it  has  jurisdiction  to 
entertain  and  decide.  No  matter  how  erroneous 
that  decision  may  be,  even  on  the  face  of  the 
record,  we  have  -no  power  to  change,  annul,  or 
reverse  it  in  this  proceeding,  if  that  court  had 
jurisdiction  to  act  in  the  matter  before  it." 

Furthermore,  it  was  declared  that  while 
the  lower  court  committed  a  palpable  error 
in  holding  a  certain  judgment  to  be  void,  yet 
it  had  jurisdiction  to  decide  the  case,  "it 
had  power  to  determine  whether  the  petition 
was  good  or  bad,  and  Its  decision  that  it  was 
good  was  an  error  of  law,  and  not  an  excess 
of  jurisdiction.  A  judgment  based  on  a  com- 
plaint which  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  Is  not,  for 
that  reason,  a  judgment  in  excess  of  juris- 
diction, or  void.  If  the  court  rendering  it  has 
jurisdiction  of  cases  of  the  kind  which  the 
complaint  attempts  to  allege,"  the  court  cit- 
ing a  large  number  of  cases.  Among  the 
latter  is  Brush  v.  Smith,  141  Cal.  466,  75 
Pac.  55,  wherein  it  was  said: 

"If  the  court  below  should  hold  a  complaint 
sufficient,  when  as  a  matter  of  law  it  failed  to 
state  facts  sufficient  to  constitute  a  cause  of 
action,  such  ruling  would  be  erroneous,  but 
nevertheless  the  court  had  jurisdiction.  It  had 
jurisdiction  to  determine  the  question  and  to 
determine  it  wrong  as  well  as  right." 

The  rule  in  habeas  corpus  is  stated  In  Ex 
parte  McNulty,  77  CaL  166,  19  Pac.  238,  11 
Am.  St.  Rep.  257,  as  follows: 


"Where  the  complaint,  though  inartifidillT 
drawn,  shows  an  evident  attempt  to  state  th» 
essential  facts  which  constitute  the  crime  sought 
to  be  charged,  the  defect  in  the  statement  would 
not  warrant  the  discharge  of  the  defendant. 
*  *  •  Bat  when  the  facts  charged,  or  at- 
tempted to  be  charged,  in  the  complaint  or  in- 
dictment, and  proved  by  the  evidence,  do  not 
constitute  any  pnblic  offense,  then  the  defendant 
will,  upon  habeas  corpus,  be  discharged.'' 

This  Is  in  accordance  with  the  doctrine 
enunciated  in  Freeman  on  Judgments  (4th 
Ed.)  |  622,  as  follows: 

"If  it  appears  from  the  indictment  whether 
with  technical  precision  or  not,  what  acts  the 
accused  committed,  and  they  are  not  criminal  ei- 
ther because  there  is  no  law  declaring  then 
criminal,  or  because  the  law  so  declaring  is  it- 
self void  for  the  reason  that  the  legislative  body 
which  attempted  to  enact  it  had  no  power  bo  to 
do,  then  the  prisoner  should  be  discharged,  for 
the  judicial  proceeding  against  him  has  merely 
established  that  he  was  guilty  of  an  act  for 
which  no  court  has  any  power  to  punish  him. 
If,  on  the  other  hand,  it  is  apparent  from  the 
record  that  the  grand  jury  or  some  other  com- 
petent accuser  has  attempted  to  charge  the 
petitioner  with  an  act  which  is  made  criminal 
by  law,  and  such  charge  has  resulted  in  hit 
conviction  and  sentence,  then  he  should  be  re- 
mandetL  though  the  charge  was  not  made  with 
sufficient  accuracy  or  particularity  to  have  with- 
stood a  demurrer  thereto.  In  the  one  case 
there  is  an  accusation  and  conviction  of  a  non- 
criminal act,  while  in  the  other  there  is  a  con- 
viction of  a  criminal  act,  based  upon  an  accusa- 
tion inaccurately,  informally,  or  imperfectly  pre- 
ferred, bat  yet  expressed  in  such  terms  that  the 
person  accused,  the  tribunal  convicting  and  sen- 
tencing him,  and  the  court  or  judge  appealed  to 
upon  habeas  corpus  must  know  from  the  indict- 
ment that  the  act  thus  charged  and  found  to 
have  been  committed  was  a  criminal  act,  and, 
as  such,  punishable  by  law." 

It  is  true  that  the  application  for  a  writ 
of  habeas  corpus  involves  a  collateral  at- 
tack, while  in  certiorari  the  judgment  is  di- 
rectly assailed.  Both,  however,  raise  the 
question  of  jurisdiction,  and  the  difference 
between  them  is  as  to  how  the  want  of  Ju- 
risdiction shall  be  shown.  That  distinction, 
however,  is  of  no  moment  here  because  the 
only  contention  is  that  it  appears  from  the 
judgment  roll  that  the  judgment  is  void  If 
It  so  appears,  then  the  judgment  would  fall 
when  attacked  either  by  one  method  or  the 
other.  But  In  habeas  corpus  It  has  been 
held,  as  we  have  seen,  that  the  court  has 
jurisdiction  where  the  accuser  has  attempted 
to  charge  the  accused  with  an  act  criminal 
in  Its  nature,  although  the  accusation  is  in- 
accurately, Informally,  or  imperfectly  pre- 
ferred. Under  the  same  circumstances  the 
same  conclusion  would  be  necessarily  reached 
on  certiorari  because  the  purpose  of  the  In- 
quiry is  the  same,  namely,  to  determine 
whether  the  lower  court  has  exceeded  Its 
jurisdiction.    In  the  recent  decision  of  the 
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Supreme  Court  In  Christerson  t.  French 
(Sup.)  182  Pac.  27,  It  Is  said: 

"The  respondent  contends  further  that  the 
judgment  is  void  because  the  complaint'  fails  to 
state  a  cause  of  action.  It  is  well  established 
that  a  judgment  is  not  void  if  the  court  has  ju- 
risdiction of  the  parties  and  of  the  subject-mat- 
ter, irrespective  of  whether  the  complaint  states 
a  cause  of  action  or  not,  so  long  as  it  apprises 
the  defendant  of  the  nature  of  the  plaintiff's  de- 
mand." 

That  was  a  civil  case?  but  the  same  prin- 
ciple applies  in  determining  the  jurisdiction 
of  the  court  in  a  criminal  proceeding  or  one 
involving  willful  misconduct  In  office. 

[1 0]  In  holding  that  a  public  offense  Is  suf- 
ficiently set  forth  In  the  accusation  to  with- 
stand an  attack  upon  certiorari,  we  are  not 
unmindful  that  willful  misconduct  In  office 
may  be  shown,  although  It  falls  short  of  the 
commission  of  a  crime  (In  the  Matter  of 
Burleigh,  145  Cal.  36,  78  Pac.  242;  Lanter- 
man  v.  Anderson,  86  Cal.  App.  472,  172  Pac. 
625),  but  we  are  satisfied  that  the  accusa- 
tion goes  to  the  full  extent  that  we  have 
Indicated. 

[11]  We  think  there  is  no  merit  in  the  con- 
tention that  said  section  758  is  unconsti- 
tutional. We  shall  not  attempt  to  follow 
closely  the  technical  argument  of  petitioner 
In  tHat  behalf.  It  is  sufficient  to  say  that 
sucbi  legislation  is  authorized  by  article  4, 
section  IS,  of  the  Constitution,  which  provides 
that  civil  officers  "shall  be  tried  for  mis- 
demeanor In  office  in  such  manner  as  the 
Legislature  may  provide."  It  is  true  that 
the  Legislature  in  said  section  has  not  used 
the  expression  "misdemeanor  In  office,"  but  It 
has  employed  the  synonymous  phrase  "mis- 
conduct in  office."  It  is  also  true  that  the 
Legislature  has  not  attempted  to  catalogue 
or  define  the  acts  which  would  constitute 
such  misconduct;  but  this  was  unnecessary, 
as  in  the  literature  of  the  law  a  reasonable 
measure  and  test  is  found  for  the  application 
of  the  term.  The  subject  is  discussed  in 
Coffey  v.  Superior  Court,  147  Cal.  525,  82 
Pac.  75,  wherein  it  is  shown  that  the  Leg- 
islature has  provided  for  two  different 
classes  of  misconduct,  one  willful  and  the 
other  corrupt,  and,  that  the  term  "miscon- 
duct" includes  "any  willful  malfeasance,  mis- 
feasance, or  nonfeasance  in  office."  Of 
course,  something  must  be  left  to  the  dis- 
cretion of  the  court  and  jury  in  applying  the 
section  to  the  peculiar  facts  of  each  particu- 
lar case,  but  in  most  instances  there  could 
be  little  difference  of  opinion  as  to  whether 
the  conduct  were  within  the  inhibition  of 
the  statute,  and  we  think  no  definition  of 
said  terms  is  required  of  the  Legislature  in 
order  to  safeguard  the  rights  of  an  accused 
party. 

We  may  add  that  the  question  has  been 
virtually  adjudicated  by  the  courts  of  this 
state.  The  similar  act  of  1853  entitled,  "An 


act  to  prevent  extortion  in  office  and  tp  en- 
force official  duty"  (St  1853,  p.  40)  was  up- 
held in  Ryan  v.  Johnson,  6  Cal.  87,  and  in 
the  Matter  of  Marks,  45  Cal.  199. 

In  the  Matter  of  the  Accusation  of  Shep- 
ard,  supra,  as  we  have  already  seen,  the 
Supreme  Court  held  that  the  Legislature  has 
plenary  power  to  enact  such  legislation  as 
Is  contained  in  said  section  758. 

[IS]  There  is  no  more  merit  in  the  conten- 
tion that  the  judgment  is  void  because  it 
does  not  comply  with  the  requirement  of  sec- 
tion 769  of  the  Penal  Code,  providing  that 
the  judgment  of  removal  shall  recite  the 
causes  of  removal.  As  a  matter  of  fact  the 
cause  for  the  removal  does  clearly  appear 
therein.  Said  judgment  sets  out  the  nistory 
of  the  case,  the  form  of  the  verdict  of  the 
jury,  that  the  defendant  waived  time  for 
pronouncing  judgment,  and  recites  that — 

"This  being  the  time  fixed  by  the  court  by 
consent  of  counsel  for  the  people  and  the  de- 
fendant for  pronouncing  judgment  upon  the 
verdict  of  the  jury  herein  rendered,  by  which 
the  defendant  is  found  guilty  as  charged  of  will- 
ful and  corrupt  misconduct  in  office,  in  this,  that 
said  John  S.  Reid,  defendant  herein,  being  then 
and  there  the  duly  elected,  qualified,  and  acting 
district  attorney  of  said  Trinity  county  at  Wcav- 
erville  in  the  said  county  of  Trinity,  on  or  about 
the  6th  day  of  January,  1916,  unlawfully,  will- 
fully, corruptly,  and  feloniously  and  under  col- 
or of  official  right  did  extort  and  obtain  of  and 
from  one  O.  H.  Meredith  the  sum  of  $156,  law- 
ful money  of  the  United  States  of  America,  as 
and  for  a  fee  due  to  the  said  John  S.  Reid  as 
such  officer,  as  aforesaid,  for  instituting  criminal 
proceedings  before  a  magistrate  for  the  arrest  of 
M.  A.  Brady  and  D.  M.  Brady  for  the  alleged 
larceny  of  cattle  belonging  to  the  said  O.  H. 
Meredith,  while  in  truth  and  in  fact  no  fee 
whatever  was  then  due  from  the  said  O.  H. 
Meredith  to  the  said  John  S.  Reid,  defendant 
herein,  as  such  officer  as  aforesaid,  for  such 
services,  and  as  the  said  John  S.  Reid  then  and 
there  well  knew,  and  that  in  so  doing  and  acting 
as  aforesaid  the  said  John  S.  Reid,  the  defend- 
ant herein,  was  guilty  of  willful  and  corrupt 
misconduct  in  office. 

"Wherefore,  by  reason  of  the  law,  the  verdict 
of  the  jury  hereinbefore  set  forth,  and  the  rea- 
sons herein  given."  [Then  follows  the  conclu- 
sion which  we  have  hereinbefore  set  forth.] 

There  can  be  no  possible  doubt  about  the 
matter  when  the  whole  of  the  judgment  is 
considered  In  the  Matter  of  Ring,  28  Cal. 
252;  People  v.  Terrul,  183  Cal.  120,  65  Pac. 
803. 

[IS]  Other  points  have  been  made  and 
many  decisions  cited  by  petitioner,  but  we 
think  they  do  not  demand  specific  considera- 
tion. Even  if  we  grant  that  there  is  some 
merit  in  the  criticism  of  the  form  of  the  ac- 
cusation or  of  the  proceedings  in  the  cause, 
still  we  should  not  annul  the  judgment  un- 
less It  appears  that  there  has  been  a  mis- 
carriage of  justice.  Section  4%  of  article  6 
of  the  Constitution  should  apply  to  an  ap- 
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plication  for  a  writ  of  certiorari  after  trial 
of  the  case,  aa  well  as  to  an  appeal  from  the 
lodgment.  Under  said  section  no  court  Is 
authorized  to  set  aside  a  Judgment  for  any 
error  In  a  pleading  or  In  the  proceedings, 
unless  after  an  examination  of  the  whole 
record,  Including  the  evidence,  such  court  Is 
of  the  opinion  that  there  has  been  a  mis- 
carriage of  Justice.  In  the  present  case  ' it 
Is  not  disputed  that  there  was  credible  evi- 
dence of  every  fact  constituting  the  crime 
of  extortion;  that  it  was  shown  that  said 
Reid  was  the  district  attorney  of  Bald  county 
at  all  times  mentioned  in  said  accusation; 
that  he  extorted  said  sum  of  money  as 
claimed  by  the  prosecution  for  Instituting 
criminal  proceedings  before  a  magistrate  In 
said  county  In  connection  with  the  discharge 
of  the  duties  of  his  said  office;  and  that  he 
thereby  was  guilty  of  not  only  willful,  bat 
also  of  corrupt,  misconduct  in  office.  Under 
such  circumstances,  to  attach  to  the  assert- 
ed defects  in  the  accusation  and  proceedings 
the  significance  and  potency  for  which  peti- 
tioner contends  would  be  to  set  at  naught 
the  plain  provisions  of  said  section  4%  of 
the  Constitution.  The  supposed  defects  here- 
in cannot  possibly  be  any  more  serious  than 
the  omission  of  the  stated  element  from  the 
Information  In  the  case  of  People  v.  Bon- 
fanti,  181  Pac.  80.  wherein  it  was  held  that, 
obeying  the  mandatory  direction  of  said  con- 
stitutional provision,  the  appellate  court 
should  not  reverse  the  Judgment,  since  It  did 
not  appear  that  there  was  a  miscarriage  of 
justice. 

It  is  true  that  we  have  not  the  complete 
record  before  us,  but  the  respondent  has  of- 
fered to  produce  It,  under  the  claim  that  the 
said  facts  were  fully  disclosed.  This  claim 
is  not  disputed  by  petitioner,  and  we  have 
therefore  taken  It  for  granted,  and  not  re- 
quired the  production  of  the  evidence. 

After  a  careful  consideration  we  are  sat- 
isfied: (1)  That  petitioner  is  guilty  of  such 
laches  as  under  the  circumstances  should 
bar  him  from  any  relief  in  this  proceeding; 
(2)  that  by  reason  of  the  expiration  of  the 
term  of  office  for  which  petitioner  was  elect- 
ed, the  question  of  the  validity  of  the  Judg- 
ment has  become  moot;  (3)  that  the  accusa- 
tion is  sufficient  to  meet  the  requirement  of 
section  758  of  the  Penal  Code;  (4)  that  at 
least  the  accusation  was  sufficient  to  give 
the  court  Jurisdiction  over  the  subject-mat- 
ter, and  that  any  error  committed  in  the 
ruling  on  the  objections  thereto  Is  not  re- 
viewable in  this  proceeding ;  (5)  that  the  peo- 
ple, through  the  adoption  of  an  amendment 
to  the  Constitution  have  required  that  all 
questions  as  to  errors  or  Irregularities  in  the 
trial  of  causes  be  subjected  to  the  test  of 
whether  wrong  and  Injustice  have  resulted, 
and  under  the  application  of  that  provision 


tt  cannot  be  said  that  the  judgment  here 
should  be  annulled. 

The  application  is,  therefore,  denied  and 
the  judgment  Is  affirmed. 

Opinion  of  Supreme  Court,  In  Bank,  Denying 
Hearing. . 

PER  CURIAM.  The  petition  to  bare  the 
above-entitled  cause  heard  and  determined 
by  this  court  after  Judgment  In  the  District 
Court  of  Appeal  of  the  Third  Appellate  Dis- 
trict Is  denied,  without  regard  to  what  is 
said  in  the  opinion  on  the  question  of  this  be- 
ing a  moot  case  and  the  question  of  laches, 
the  determination  of  neither  of  which  Is  nec- 
essary to  the  decision,  and  as  to  which  we 
express  no  opinion. 

All  concur. 


WARD  et  al  r.  GOETTTNO.    (Civ.  24311 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.   Nov.  24,  1019.) 

1.  Pleading  «=»339— Withdrawal  or  ososs- 

COMPLAINT  AB  EFFECTIVE  AS  OMI88I0R  10 
■TLB. 

Where  plaintiffs,  the  holders  of  a  note,  un- 
der order  of  court,  from  which  no  appeal  was 
taken,  withdrew  their  cross-complaint  seeking 
collection  of  the  note  filed  in  an  action  by  the 
defendant  maker  to  cancel  the  note  for  fraud, 
plaintiffs'  status  is  precisely  that  of  one  omit- 
ting to  file  any  cross-complaint. 

2.  Set-off  and  counterclaim  <8=>29(1)— Is 
action  to  cancel  note  claim  on  nous  not 
pbopkb  counterclaim. 

Under  Code  Civ.  Proe  gf  437,  488,  provid- 
ing that  defendant  may  set  up  a  counterclaim, 
which  must  be  one  existing  in  favor  of  the  de- 
fendant and  against  plaintiffs,  between  whom 
a  several  judgment  may  be  bad  in  the  action, 
and  arising  out  of  the  transaction  set  forth  in 
the  complaint  as  the  foundation  of  plaintiff's 
claim,  etc.,  the  right  of  action  to  collect  a  note 
which  the  maker  was  seeking  to  cancel  on  the 
ground  of  fraud  is  not  a  counterclaim  which 
within  the  terms  of  the  statute  the  holders  must 
set  up  under  the  penalty  of  losing  their  right 
of  action  under  section  439. 

3.  Dismissal  and  nonsuit  «s»19(l)— Plead- 
ing <8=>138 — Answer  containing  defen- 
sive matter  not  changed  to  oountebclaim 
because  of  prayer  fob  affirmative  relief. 

Where  the  maker  of  a  note  sued  to  cancel  it 
on  the  ground  of  fraud,  and  the  holder  filed 
cross-complaint  seeking  to  collect  the  same  ac- 
cording to  its  tenor,  whereupon  the  maker  filed 
an  answer  setting  up  his  grounds  for  cancella- 
tion and  praying  cancellation  of  the  note  such 
answer  was  not  one  seeking  affirmative  relief 
within  Code  Civ.  Proc.  |  681,  and  hence,  where 
the  holder  dismissed  the  cross-complaint,  the 
maker  cannot  defeat  a  subsequent  action  on 
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the  note  on  the  ground  that  his  Answer  was 
one  for  affirmative  relief,  etc. 

Appeal  from  Superior  Court,  Riverside 
County;  Hugh  H.  Craig,  Judge. 

Action  by  S.  H.  Ward  and  another  against 
A.  A.  Ooettlng.  From  a  judgment  for  de- 
fendant, plaintiffs  appeal.  Reversed. 

I.  Henry  Harris  and  Charles  A  Bank,  both 
of  Los  Angeles,  for  appellants, 

A.  S.  Maloney,  of  San  Bernardino,  and 
Frank  F.  Oster,  of  Los  Angeles,  for  respond- 
ent. 


SHAW,  J.  Plaintiffs  appealed  from  a  Judg- 
ment rendered  in  favor  of  defendant  in  an 
action  to  recover  upon  a  promissory  note 
made  and  delivered  by  defendant  on  March 
17,  1815.  By  Its  terms  the  note  was  due  and 
payable  four  months  after  its  date.  On  April 
21, 1915,  defendant  brought  an  action  against 
plaintiffs  herein,  with  whom  others  were 
joined  as  defendants,  to  have  the  note  can- 
celed and  annulled  on  account  of  fraud  in  Its 
procurement  and  want  of  consideration  there- 
of. Demurrers  were  sustained  to  the  orig- 
inal and  three  succeeding  amended  com- 
plaints;'* whereupon  a  fourth  amended  com- 
plaint was  filed,  at  which  time  the  note  had 
matured.  Thereupon  the  defendants  in  said 
action,  who  are  the  plaintiffs  here,  in  addi- 
tion to  their  answer  denying  the  allegations 
of  the  complaint,  filed  a  cross-complaint  in 
the  usual  form  for  recovery  upon  the  promis- 
sory note  In  accordance  with  the  terms  there- 
of, to  which  the  plaintiff  In  said  action,'  who 
is  defendant  here,  filed  an  answer  wherein, 
as  a  defense  to  recovery  upon  said  note,  he 
set  up  the  same  matters  contained  in  his 
complaint  wherein  he  sought  the  cancellation 
of  said  note,  and  in  his  answer  prayed  for  the 
same  relief  sought  in  his  said  complaint  Up- 
on these  pleadings  the  parties  went  to  trial, 
during  which,  upon  an  order  of  court  permit- 
ting them  so  to  do,  cross-complainants  in  said 
action,  who  are  plaintiffs  here,  without  the 
consent  of  defendant,  Goetting,  withdrew  and 
dismissed  their  cross-complaint  wherein  they 
asked  for  recovery  upon  the  promissory  note. 
Thereupon,  after  such  withdrawal  of  the 
cross-complaint,  the  action  was  tried  upon 
the  Issues  presented  by  Goettlng's  complaint, 
together  with  the  answer  thereto,  wherein 
the  allegations  of  his  complaint  were  denied, 
save  and  except  the  issue  as  to  want  of  con- 
sideration, which  Issue  was  by  leave  of 
court  withdrawn  from  the  fourth  amended 
complaint,  as  a  result  of  which  trial  judg- 
ment was  rendered  in  favor  of  the  defend- 
ants in  said  action,  who  are  plaintiffs  here, 
the  effect  of  which  was  to  declare  that  the 
making  and  delivery  of  said  note  had  not 
been  obtained  by  means  of  the  alleged  fraud 
practiced  upon  the  maker  thereof,  all  of 
which  facts,  among  other  things,  were  by 
186  P.-41 


defendant  herein  set  up  In  his  answer  to  the 
complaint  for  recovery  upon  the  promissory 
note  in  this  action,  and  by  reason  of  which 
he  alleged  this  action  was  barred  by  the 
provisions  of  sections  439  and  581,  Code  of 
Civil  Procedure.  Upon  these  facts  the  court 
found  that  ttte  cause  of  action  alleged  in  said 
cross-complaint  so  filed  In  the  former  ac- 
tion by  plaintiffs  herein  for  recovery  upon 
the  note  arose  out  of  the  same  transaction 
set  forth  in  the  fourth  amended  complaint 
as  the  foundation  of  this  defendant's  claim 
for  the  cancellation  of  said  promissory  note, 
and  constituted  a  counter  claim  in  said  ac- 
tion upon  defendant's  cause  of  action  therein 
set  forth,  and  likewise  found  that  the  same 
matter  alleged  in  this  defendant's  answer  to 
the  cross-complaint  filed  by  these  plaintiffs 
In  the  former  action  as  a  defense  thereto 
arose  out  of  the  same  transaction  set  forth 
in  the  cross-complaint  so  filed  as  the  founda- 
tion of  plaintiffs'  claim  based  upon  the  prom- 
issory note,  and  therefore  constituted  a 
counterclaim  thereon,  and  as  a  conclusion 
of  law  found  that  by  reason  of  said  facts 
this  action  for  recovery  upon  the  promissory 
note  Is  barred  by  the  provisions  of  section 
439  of  the  Code  of  Civil  Procedure,  which 
provides  that — 

"If  the  defendant  omits  to  set  up  a  counter- 
claim upon  a  cause  of  action  arising  oat  of  the 
transaction  set  forth  in  the  complaint  as  the 
foundation  of  the  plaintiff's  claim,  neither  he 
nor  his  assignee  can  afterwards  maintain  an 
action  against  the  plaintiff  therefor." 

[1,  2]  Since  plaintiffs,  under  an  order  of 
court  from  which  no  appeal  was  prosecuted, 
withdrew  their  cross-complaint  filed  in  the 
former  action  for  recovery  on  the  note,  their 
status  was  precisely  that  of  one  who  had 
omitted  to  file  the  same.  Hence  the  ques- 
tion presented  for  determination  Is  whether 
the  cause  of  action  stated  in  the  cross-com- 
plaint and  founded  upon  the  promissory  note 
was,  as  found  by  the  trial  court,  a  proper 
subject  of  counterclaim.  If  so,  the  action, 
as  adjudged  by  the  lower  court,  is  barred. 
In  our  opinion,  however,  the  finding  la  not 
warranted  by  the  facts  concedediy  establish- 
ed. Under  section  437,  Code  of  Civil  Pro- 
cedure, the  answer  of  the  defendant  may  set 
up  a  counterclaim  which,  as  provided  by 
section  438,  Code  of  Civil  Procedure,  "must 
be  one  existing  in  favor  of  a  defendant  and 
against  a  plaintiff  between  whom  a  several 
judgment  might  be  had  in  the  action,  and 
arising  out  of  *  *  *  the  transaction  set 
forth  in  the  complaint  as  the  foundation  of 
the  plaintiff's  claim,  or  connected  with  the 
subject  of  the  action."  It  thus  appears  that, 
in  order  to  constitute  a  valid  counterclaim, 
the  cause  of  action  therein  stated  must  arise 
not  only  out  of  the  transaction  set  forth  in 
the  complaint  as  the  foundation  of  plaintiff's 
claim,  but  must  be  one  existing  in  favor  of 
a  defendant  and  against  a  plaintiff  between 
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whom  a  several  Judgment  might  be  had  In 
the  action.  As  said  in  Meyer  v.  Quiggle,  140 
Cal.  499,  74  Pac  41,  quoting  with  approval 
from  National  Fire  Insurance  Co.  v.  McKay, 
21  N.  T.  191: 

"A  counterclaim,  when  established,  most  in 
some  way  qualify  or  defeat  the  judgment  to 
which  a  plaintiff  is  otherwise  entitled." 

"It  must  be  something  that  resists  or  modifies 
the  plaintiff's  claim."  Leavenworth  v.  Packer, 
62  Barb.  (N.  Y.)  182. 

And  in  Mat  toon  v.  Baker,  24  How.  Prac. 
(N.  Y.)  329,  the  court,  in  discussing  the  sub- 
ject, says: 

"A  counterclaim,  to  be  available  to  a  party, 
must  afford  to  him  protection  in  some  way 
against  the  plaintiff's  demand  for  judgment, 
either  in  whole  or  in  part.  It  must,  therefore, 
consist  in  a  set-off  or  claim  by  way  of  recoup- 
ment, or  be  in  some  way  connected  with  the  sub- 
ject of  the  action  stated  in  the  complaint.  It 
must  present  an  answer  to  plaintiff's  demand 
for  relief.  *  *  *  It  must,  therefore,  contain 
not  only  the  substance  of  what  is  necessary  to 
sustain  an  action  in  favor  of  defendant  against 
the  plaintiff,  but  it  must  also  operate  in  some 
way  to  defeat,  in  whole  or  in  part,  the  plain- 
tiff's right  of  recovery  in  the  action.  An  an- 
swer which  does  not  meet  this  requirement  is 
insufficient,  whether  regarded  as  a  defense  or 
counterclaim." 

To  like  effect  Is  Pomeroy's  Code  Remedies, 
|  621,  and  Waddell  v.  Darling,  51  N.  Y.  827. 

In  the  former  suit  plaintiff's  cause  of  ac- 
tion was  based  upon  alleged  fraud  practiced 
upon  him  in  procuring  the  note,  which,  if 
true,  must  have  necessarily  destroyed  the 
contract  upon  which  defendants  in  the  cross- 
complaint  based  their  right  to  recover,  and 
hence,  on  account  of  the  cause  of  action  set 
up  in  the  cross-complaint  being  independent 
and  disconnected  from  that  stated  in  the 


complaint,  there  could  be,  as  between  the 
parties,  no  several  judgment,  and  no  Judg- 
ment In  favor  of  cross-complainants  which 
(conceding  the  truth  of  the  allegations  of  the 
cross-complaint)  could  qualify,  diminish,  or 
defeat  a  judgment  to  which  the  plaintiff 
would  otherwise  have  been  entitled. 

In  our  opinion,  the  cause  of  action  based 
upon  the  promissory  note  was  not  and  could 
not  be  made  the  subect  of  a  counterclaim; 
hence  the  omission  of  plaintiffs  herein  to 
set  up  a  cause  of  action  thereon  in  the  for- 
mer action  brought  by  this  defendant  to  can- 
cel the  note  is  not  barred  by  the  provisions 
of  section  439,  as  found  by  the  court 

[3]  As  stated,  this  defendant,  in  response 
to  the  cross-complaint  filed  by  these  plaintiffs 
in  the  former  action  for  recovery  upon  the 
promissory  note,  interposed  an  answer  there- 
to setting  up  the  same  facts  upon  which  he 
based  his  demand  for  the  cancellation  of  the 
note,  followed  by  a  prayer  for  such  relief. 
Respondent,  invoking  the  provisions  of  sec- 
tion 581  of  the  Code  of  Civil  Procedure,  in- 
sists that  since  in  such  answer  he  sought 
affirmative  relief,   the  cross-complainants 
were  not  entitled  to  dismiss  the  same.  There- 
fore, he  argues,  the  Judgment  herein  ren- 
dered should  upon  the  findings  be  affirmed. 
In  reply  to  this  contention  suffice  It  to  say 
that  "matters  which  are -proper  as  a  de- 
fense will  not  be  turned  into  a  counterclaim 
or  cross-complaint  merely  by  a  prayer  for 
affirmative  relief."    Shain  v.  Belvln,  79  Cal. 
262,  21  Pac.  747.  While  the  prayer  of  defend- 
ant's answer  to  the  cross-complaint  was  for 
the  cancellation  of  the  note,  nevertheless  It 
was  based  upon  matters  of  defense  only,  and 
not  of  counter  action. 

The  judgment  is  reversed. 

We  concur:  CONRBY,  P.  J.;  JAMES,  J. 
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Hon  was  that  day  stricken  from  the  calen- 
dar. No  order  of  dismissal  was  taken  in  the 
action  until  May  7,  1918,  on  which  day  at- 
torneys for  the  owners  of  the  property  ob- 
tained an  order  of  dismissal  on  an  ex  parte 
application,  supported  by  an  affidavit  that 
"prior  to  the  trial  of  the  cause  the  liens  were 
paid ;  *  *  *  that  the  liens  have  all  been 
satisfied  with  the  exception  of  the  lien  of 
  _    • 

his  answer,  was  properly  stricken. 
2.  Limitation  or  actions  «=»50(3)— Limita- 


LOESWE  t.  OSNER  &  MEHLHORN,  Inc. 
(No.  16446.) 

(Supreme  Court  of  Washington.  Dee.  17, 1919.) 
1.  Pleading  <jfc=>362(2) — Affirmative  mattes 

IN    HEPLT   NOT  CONSTITUTING   DEFENSE  TO 
PLEA  PKOPBBLY  STRICKEN. 

Affirmative  matter  in  reply,  not  constituting 
a^  defense  to  the  plea  set  np^  by  defendant  in  1  plaintiff  C.  P.  Doyle;   •  •  •  that  affiant 

believes  that  satisfaction  of  this  lien,  and 


TIONS  AGAINST  ATTORNEY'S  CLAIM  FOB  SERV- 
ICES BUN  FROM  TERMINATION  OP  PROCEEDING 
OR  OF  CONTRACT  OF  RETAINER. 

An  attorney  who  has  been  employed  In  le- 
gal proceedings  is  not  barred  by  the  statute  ot 
limitations  for  the  recovery  of  the  value  of  his 
services,  until  the  statutory  period  has  Tun, 
dated  from  the  time  when  the  action  or  pro- 
ceeding has  terminated,  or  the  contract  of  re- 
tainer has  been  otherwise  ended. 

3.  Limitation  op  actions  *=»50(3)— Drop- 
ping OP  CASE  PROM  CALENDAR  NOT  BEGIN- 
NING LIMITATION  PERIOD  AS  TO  ATTORNEY'S 
ACTION  FOR  COMPENSATION. 

Where  materialmen's  lien  foreclosure  suit 
was  dropped  from  calendar  pursuant  to  agree- 
ment between  the  parties  to  settle  and  not  try 
the  case,  but  was  not  dismissed  until  three  years 
thereafter,  at  which  time  one  of  the  liens  had 
not  been  satisfied,  the  period  of  limitations 
within  which  attorney  who  represented  a  mort- 
gagee was  required  to  bring  action  for  compen- 
sation, commenced  to  run  at  time  of  dismissal 
and  not  at  time  of  dropping  of  case  from  cal- 
endar, the  suit  not  having  been  disposed  of 
prior  to  dismissal  while  there  were  unsatisfied 
liens. 

Department  1.  * 
Appeal  from  Superior  Court,  King  County ; 
J.  T.  Renald,  Judge. 

Action  by  Adolf  Loewe  against  Osner  & 
Mehlhorn,  Incorporated.  Judgment  of  non- 
suit, and  plaintiff  appeals.  Reversed  and  re- 
manded. 

Edgar  C.  Snyder,  of  Seattle,  for  appellant 
Edward  Von  Tobel,  of  Seattle,  for  respond- 
ent. 

MACKINTOSH,  J.  The  respondent,  In 
March,  1915,  employed  the  appellant  to  rep- 
resent it  in  two  actions  pending  in  the  su- 
perior court  of  King  county,  these  being  ma- 
terialmen's actions  to  foreclose  liens  against 
the  owners  of  certain  property,  upon  which 
respondent  held  a  mortgage.  Involved  In  the 
action  were  10  or  12  separate  liens.  To 
some  of  these  lien  claims  the  appellant  filed 
answers  and  demurred  to  one.  The  two  ac- 
tions were  consolidated  and  set  for  trial  June 
7,  1915,  and  continued  from  that  date  until 
June  21,  1915,  when,  after  consultation  be- 
tween the  attorneys  and  clients,  It  was  de- 
termined that  the  action  should  not  be  tried 
but  settled,  and  the  record  shows  that  the  ac- 


the  dismissal  of  the  cause  is  purely  an  over- 
sight" 

The  appellant  on  July  24,  1918,  served  the 
complaint  In  this  action  in  which  he  Is  ask- 
ing to  recover  the  sum  of  $500  as  the  rea- 
sonable value  of  the  services  which  be  ren- 
dered In  the  lien  foreclosure  case.  To  this 
complaint  the  respondeat  answered,  setting 
up  as  an  affirmative  defense  that  the  ap- 
pellant had  furnished  no  service  In  connec- 
tion with  the  lien  case  since  the  21st  day  of 
June,  1915,  and  that  his  cause  of  action  had 
therefore  not  accrued  within  three  years  be- 
fore the  commencement  of  the  present  suit 
The  appellant  replied,  denying  the  defend- 
ant's affirmative  matter,  pleading  facts  which 
he  alleged  constituted  an  estoppel  to  the  plea 
of  the  statute  of  limitations.  This  affirma- 
tive matter  In  the  reply  was  stricken  by  the 
trial  court,  which  constitutes  one  of  these  er- 
rors here  alleged.  The  case  went  to  trial,  and 
upon  the  trial  the  court  refused  to  admit 
certain  exhibits  offered  by  the  appellant  in 
substantiation  of  the  affirmative  matter  con- 
tained in  his  reply,  and  the  court  at  the  end 
of  the  testimony  took  the  case  from  the  jury 
and  granted  the  defendant's  motion  for  a 
Judgment  of  nonsuit. 

[1]  The  trial  court  was  correct  In  striking 
the  affirmative  matter  in  the  reply,  as  it  did 
not  constitute  a  defense  to  the  plea  of  the 
statute  of  limitations,  and  was  also  correct 
in  refusing  admission  of  the  exhibits  offered 
in  evidence,  but  was  in  error  in  nonsuiting 
the  appellant. 

[2,  S]  An  attorney,  when  he  has  been  em- 
ployed In  legal  proceedings,  Is  not  barred  by 
the  statute  of  limitations  for  the  recovery  of 
the  value  of  his  services  which  be  has  render- 
ed until  the  statutory  period  has  run,  dated 
from  the  time  when  the  action  or  proceed- 
ing has  terminated  or  the  contract  of  re- 
tainer has  been  otherwise  ended.  In  this 
case  there  Is  no  claim  that  the  employment 
was  ended  In  any  other  way  than  by  the  ter- 
mination of  the  action  in  which  appellant 
was  employed,  and  it  Is  the  respondent's 
clnim  that  this  action  was  terminated  on  the 
21st  day  of  June,  1915.  As  we  view  the 
record,  that  claim  is  unfounded.  The  record 
discloses  that  the  case  was  merely  dropped 
from  the  calendar  on  June  21,  and,  although 
subsequently  to  that  time  appellant  may  not 
have  performed  any  service  in  the  action,  hia 
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claim  la  not  barred  by  that  fact  alone.  It 
la  not  contended  that  the  Hen  claims  were 
all  paid  on  June  21,  and,  as  a  matter  of  fact, 
the  affidavit  upon  which  the  case  was  finally 
dismissed,  in  May,  1918,  shows  that  at  that 
time  one  lien  claim  had  not  been  satisfied. 
If  the  matter  were  still  open  after  June  21, 
1916,  by  lien  claims  being  still  unpaid,  It 
cannot  be  said  that  the  action  was  then  ter- 
minated, and  it  is  unnecessary  to  go  to  the 
extent  of  holding  that  the  entire  action  was 
undisposed  of  until  a  final  dismissal,  which, 
according  to  the  ex  parte  affidavit,  had  not 
been  obtained  through  oversight  After  the 
case  was  stricken  from  the  calendar  it  was 
still  pending  until  such  time  as  It  was  either 
formally  dismissed  or  the  parties  Interested 
were  entitled  to  a  dismissal  by  the  settle- 
ment of  all  the  matters  In  controversy,  and 
we  cannot  say,  on  the  record,  that  this  was 
more  than  three  years  prior  to  the  insti- 
tuting of  appellant's  present  action.  It  can- 
not be  held,  as  a  matter  of  law,  that  the 
statute  had  run  against  the  appellant's  claim 
for  attorney's  fees  so  long  as  anything  re- 
mained to  be  done  before  the  final  disposi- 
tion of  the  case  that  he  was  handling  for 
his  client 

For  the  reasons  stated,  the  Judgment  is 
reversed,  and  the  cause  remanded  tor  a  new 
trial. 

HOLCOMB,  O.  J,  and  MITCHELL*  MAIN, 
and  PARKER,  JJ.,  concur. 


In  re  WEST  MARGINAL  WAY  IN  CITY 
OF  SEATTLE. 

CITY  OF  SEATTLE  v.  ABBAHAMSON. 

(No.  15428.) 

(Supreme  Court  of  Washington.    Dec.  17, 
1919.) 

1.  Highways  «=>7(2)— Us*  or  roadway  bt 

PUBLIC  AND  EXP  EN  D ITUBK  OF  PUBLIC  MONET 
THEREON  GAVE  PUBLIC  PRESCRIPTIVE  BIGHT. 

Where  a  county  road  was  ordered,  bat  prop- 
erty was  not  condemned  or  purchased,  the  pub- 
lic use  of  the  declared  roadway  for  a  period  of 
30  years,  and  the  expenditure  of  public  money 
thereon,  gave  the  public  a  right  to,  the  roadway 
by  prescription. 

2.  Highways  35=14 — Extent  or  highway 

ACQUIRED  BT  PRESCRIPTION  NOT  LIMITED  TO 
ACTUAL  WIDTH  USED  BT  PUBLIC. 

Where  the  county,  in  highway  proceedings 
in  which  the  right  of  way  through  an  owner's 
property  was  not  acquired  by  condemnation  or 
purchase,  declared  for  a  county  road  across 
such  property,  such  a  road  then  being  required 
to  be  60  feet  wide,  the  width  of  the  road  to 
which  the  county  was  entitled  by  prescriptive 
right  thereafter  acquired  was  not  limited  to  the 


width  actually  used  by  the  public  for  die  pre- 
scriptive period,  which  was  not  to  exceed  10  or 
12  feet;  but  the  right  to  the  full  width  of  00 
feet  was  acquired.  • 

3.  Highwats  *=»7(3) — EmcT  or  wnnnsos 

OB  DEVIATION  IN  ACTUAL  USER  OP  WAT  AC- 
QUIRED BT  PRESCRIPTION. 

Where  the  10  to  15  foot  wide  winding  road 
actually  used  by  the  public  for  the  prescriptive 
period  jvas  used  by  reason  of  the  declaring  bj 
the  county  of  a  60-foot  road,  the  fact  that  inch 
used  roadway  wound  around  stumps  or  build- 
ings was  not  an  abandonment  of  the  unused  por- 
tion, bat  was  a  use  of  the  whole  60-foot  road  as 
declared  by  the  county;  and,  such  60-foot  road- 
way being  all  within  a  100-foot  right  of  way 
sought  to  be  condemned,  the  owner  across  whose 
land  the  way  ran  was  entitled  to  compensation 
for  only  the  extra  40  feet,  and  to  no  extra  com- 
pensation on  the  theory  that  the  10  or  16-foot 
winding  way  at  points  touched  the  outer  line 
of  the  100-foot  right  of  way,  and  that  the  meas- 
urements should  be  from  the  center  of  the  used 
way  so  that  part  of  the  60-foot  Btrip  would  lie 
without,  and  a  part  within,  the  100  foot  way. 

4.  Trial  «j=>56— No  abuse  or  discretion  is 

EXCLUDING  CUMULATIVE  EXPERT  TESTIMONY. 

Court  did  not  abuse  its  discretion  in  refus- 
ing to  permit  expert  .witness  to  testify,  where 
the  testimony  would  have  been  merely  cumula- 
tive. 

5.  Appeal  and  error  *=»1058(3) — Exclusion 
of  cumulative  expert  testimony  harm- 
LESS. 

Refusal  to  permit  expert  witness  to  testify, 
if  error,  was  harmless,  where  there  had  been 
abundant  other  testimony  given  to  same  facts. 

6.  Eminent  domain  «=116— Owner  not  en- 
titled TO  DAMAGES  FOR  INTERFERENCE  WITH 
USE  Or  PROPERTY  PENDING  ROAD  CONSTRUC- 
TION. * 

In  proceeding  to  condemn  right  of  way  for 
public  road,  owner  was  not  entitled  to  damages 
for  interference  with  the  use  of  the  remainder 
of  the  property  during  construction  of  road. 

Department  2. 

Appeal  from  Superior  Court,  King  County; 
A.  W.  Frater,  Judge. 

In  the  matter  of  the  petition  of  the  City 
of  Seattle  to  condemn  property  for  the  ex- 
tension of  West  Marginal  Way,  as  provided 
in  Ordinance  No.  3S205  of  said  city.  From 
judgment  giving  her  insufficient  relief,  Annie 
Abrahamson  appeals.  Affirmed. 

Roberts  &  Skeel,  Lee  Johnston,  and  L.  B. 
Schwellenbach,  all  of  Seattle,  for  appellant 

Walter  F.  Meier,  Geo.  A.  Meagher,  and 
Alex.  J.  Ashen,  all  of  Seattle,  for  respondent 

MOUNT,  J.  This  proceeding  was  brought 
to  condemn  a  widened  right  of  way  for  a 
highway  across  the  lands  of  appellant  The 
highway  is  known  as  West  Marginal  Way. 
This  highway  is  100  feet  wide,  and  extends 
through  about  the  center  of  appellant's  prop- 
erty.   Preliminary  to  the  question  of  dam- 
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ages,  the  trial  court,  by  consent  of  both  par- 
ties, received  evidence  In  order  to  determine 
the  width  of  the  strip  of  land  to  be  paid  for 
through  the  property  of  Mrs.  Abrahamson. 
After  hearing  evidence  upon  this  question, 
the  trial  court  found  as  follows: 

"That  county  road  No.  51  as  changed  and  as 
it  is  now  used  through'  the  tracts  of  land  lying 
south  of  Ooodspecd's  addition,  and  especially 
through  the  tracts  of  land  owned  by  Annie 
Abrahamson  and  by  the  estate  of  S.  Lonise 
Ackerson,  is  a  county  road  bjr  prescription  and 
user,  and  that  said  county  road  Is  60  feet  in 
width  following  the  present  used  portion  of  said 
county  road  as  said  used  portion  is  indicated 
and  located  on  petitioner's  Exhibit  B,  filed  In 
the  above-entitled  cause.  •  •  • " 

After  the  court  had  thus  determined  that 
there  was  a  county  road  60  feet  in  width,  run- 
ning through  the  property  sought  to  be  con- 
demned, and  that  this  county  road  was  with- 
in the  limits  of  West  Marginal  Way,  a  jury 
was  called  to  determine  the  question  of  dam- 
ages to  be  awarded  to  Mrs.  Abrahamson. 
After  the  evidence  was  heard  upon  that 
question  the  Jury  found  that  the  damage  to 
the  property  of  Mrs.  Abrahamson  was  S7>- 
271.60.  The  court  entered  a  judgment  upon 
this  verdict  in  favor  of  Mrs.  Abrahamson. 
She  has  appealed  from  rhat  judgment. 

A  large  number  of  errors  are  assigned  In 
appellant's  brief,  but  these  errors  are  discus- 
sed under  three  headings,  in  substance  as 
foLlows : 

First  Was  there  a  public  road  extending 
through  appellant's  property,  for  the  taking 
of  which  appellant  was  not  entitled  to  com- 
pensation? 

Second.  If  so,  what  was  the  width  of  that 
road? 

Third.  The  exclusion  of  certain  evidence 
offered  by  appellant 

[1]  Taking  up  these  questions  in  order,  the 
record  shows,  without  dispute,  that  In  the 
year  1874  some  14  freeholders  within  the 
county  of  King  petitioned  the  county  commis- 
sioners of  that  county  to  establish  a  county 
road  from  Alki  Point  to  connect  with  a  coun- 
ty road  on  the  west  side  of  the  Duwamlah 
river  near  the  house  of  one  Parmerlee.  The 
county  commissioners,  upon  a  hearing  of 
that  petition,  granted  the  same,  and  viewers 
were  appointed  to  view  and  locate  the  road. 
The  same  was  ordered  surveyed.  The  road 
was  thereupon  viewed  and  surveyed  through 
the  property  of  appellant,  and  the  surveyor's 
report  was  made  to  the  county  commission- 
ers. Thereafter,  on  August  3,  1874,  the  coun- 
ty commissioners  considered  the  reports  of 
the  surveyor  and  viewers.  The  reports  were 
adopted,  and  the  road  was  ordered  opened 
and  declared  to  be  a  county  road.  There- 
after the  road  was  used  by  the  general  pub- 
lic across  appellant's  land  for  a  period  of 
more  than  30  years.  The  evidence  shows 
that  the  portion  of  the  road  actually  used 
was  from  10  to  12  feet  in  width.  This  used 


road  was  a  winding  one,  following  through 
the  property  of  appellant  There  is  nothing 
in  the  record  to  show  that  the  county  acquir- 
ed by  condemnation  or  purchase  the  right  of 
way  through  appellant's  property;  but  the 
record  is  clear  that  after  the  road  was  de- 
clared to  be  a  county  road  and  was  opened  to 
public  travel,  it  was  traveled  and  used  by  the 
public  generally,  and  that  work  was  done  up- 
on the  road  at  public  expense.  It  is  true  that 
the  used  portion  of  the  road  was  shifted  upon 
several  occasions  and  for  various  reasons. 
At  one  time  during  the  life  of  Mr.  Abraham- 
son,  who  was  then  the  owner  of  the  property 
in  question,  he  petitioned  the  county  commis- 
sioners for  a  change  of  a  portion  of  the  road 
through  his  property  to  the  eastward  of  where 
it  was  then  used.  No  action  appears  to 
have  been  taken  by  the  county  commissioners 
upon  this  petition  for  a  change,  but  it  Is 
shown  that  the  used  portion  of  the  road  was 
changed  and  was  thereafter  used.  We  are 
satisfied  from  these  facts  that  the  roadway 
became  a  public  one,  and  that  because  of 
the  use  of  the  property  by  the  public  for  the 
long  period  of  time  and  work  done  thereon 
at  public  expense,  the  right  to  the  roadway 
was  acquired  by  prescription.  Yakima  Coun- 
ty v.  Conrad,  26  Wash.  166,  66  Pac.  411; 
Olympia  v.  Lemon,  93  Wash.  608,  161  Pac. 
363. 

Appellant  argues  that,  even  though  there 
was  a  roadway  by  prescription  across  the 
land  of  appellant,  it  was  not  within  the 
100  feet  which  the  city  now  seeks  to  take.  It 
is  true  the  engineer  who  made  the  drawing 
which  is  an  exhibit  In  the  case  testified  that 
he  could  not  take  the  field  notes  of  the  origi- 
nal survey  of  the  60-foot  road  and  follow  them 
upon  the  ground.  His  reason  was  that  the 
witness  trees  and  marks  made  by  the  survey- 
or upon  the  ground  had  all  been  obliterated; 
but  he  testified  that  by  following  the  field 
notes  of  the  original  survey  he  could  lay  the 
road  upon  the  plat,  and  he  testified  there- 
from that  the  whole  of  the  60-foot  original 
roadway  wa's  within  the  100  feet  now  sought 
by  the  city.  It  is  plain,  therefore,  that  there 
was  evidence  upon  which  the  court  could 
base  a  finding  that  the  60-foot  roadway  was 
within  the  100  feet  which  the  city  was  seek- 
ing. 

[2]  Appellant  strenuously  argues  that  the 
width  of  the  roadway  which  was  used  by  the 
public  for  more  than  30  years  was  not  to  ex- 
ceed 10  or  12  feet  In  width,  and  that  this  was 
the  extent  of  the  width  of  the  road  to  which 
the  county  or  the  city  was  entitled  by  pre- 
scriptive right;  and  It  Is  argued,  and  many  au- 
thorities are  cited  to  the  effect  that  a  road- 
way by  prescription  is  confined  to  the  width 
of  the  road  as  actually  used,  and  does  not 
extend  to  a  greater  width  beyond  the  width 
of  the  road  actually  used ;  but  in  the  case  of 
Olympia  v.  Lemon,  supra,  In  considering  this 
question  and  in  referring  to  the  case  of  Yak- 
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lma  County  v.  Conrad,  supra,  we  said,  quot- 
ing from  the  last-named  case: 

"After  the  right  to  a  highway  has  been  ac- 
quired by  usage,  the  pnblic  are  not  limited  to 
such  width  as  has  actually  been  used.  The 
right  acquired  by  prescription  and  use  carries 
with  it  such  width  as  is  reasonably  necessary 
for  the  public  easement  of  travel,  and  the  width 
must  be  determined  from  a  consideration  of  the 
facts  and  circumstances  peculiar  to  the  case." 

In  this  case  the  county  originally  declared 
for  a  county  road,  which  under  the  statute 
was  required  to  be  60  feet  In  width.  The 
county  actually  laid  out  and  surveyed  a  road 
60  feet  In  width.  We  think,  under  the  au- 
thorities cited  and  the  facts  which  are  not 
disputed,  that  the  county  acquired  by  pre- 
scriptive right  the  whole  of  the  60-foot  road, 
notwithstanding  the  fact  that  but  a  portion 
thereof  was  actually  used.  Furthermore,  we 
are  of  the  opinion  that,  when  Mr.  Abraham- 
son,  who  was  then  alive  and  was  the  owner 
of  the  property,  petitioned  the  county  for  a 
change  In  the  road,  he  recognized  that  the 
county  was  claiming  the  road  as  an  actually 
dedicated  road.  Appellant  relies  upon  the 
cases  of  Meg  rath  v.  Nickerson,  24  Wash.  235, 
64  Pac.  168,  and  In  re  Twenty-Second  Avenue 
Southwest,  72  Wash.  99,  129  Pac.  884,  to  es- 
tablish the  rule  that  the  county  road  herein 
sought  to  be  maintained  for  60  feet  in  width 
across  appellant's  property  never  in  fact  ex- 
isted. It  is  true  in  those  cases  a  portion  of 
the  same  road  outside  of  the  property  of  ap- 
pellant in  this  case  was  under  consideration. 
In  the  Megrath  Case  the  owners  of  the  prop- 
erty through  which  the  road  ran  never  rec- 
ognized the  right  of  the  county  to  open  the 
road  without  taking  and  paying  for  their 
property.  Gates  were  placed  on  the  road,  but 
this  court  held  that  the  use  by  the  county  of 
the  lands  there  in  question  was  a  permissive 
use,  and  that  the  county  had  no  right  to  take 
the  lands  then  sought  to  be  taken  without 
compensation  and  without  condemnation. 
This  court  in  each  of  those  cases  therefore 
held  that  there  had  been  no  lawful  road 
across  the  premises  then  in  dispute.  But  in 
this  case  it  is  shown  that  Mr.  Abrahamson 
made  no  objection  to  the  taking  by  the  county 
or  the  public  of  the  roadway  across  the  prem- 
ises now  in  question  and  their  using  the  same 
for  a  public  way.  So  that  the  distinction  be- 
tween this  case  and  the  cases  relied  upon  is 
that  in  this  case  there  was  an  actual  user 
under  claim  of  right  and  work  done  upon 
the  road  at  county  expense  by  the  public, 
while  In  the  cases  referred  to  there  was  no 
acquiescence  by  the  landowners  to  the  Coun- 
ty's acquiring  the  right  by  prescription  across 
their  premises.  We  are  satisfied,  therefore, 
that  the  county  acquired  a  right  by  prescrip- 
tion across  the  premises  in  question  to  a  road- 
way CO  feet  in  width. 

13]  ApiK'llnnt  argues  that  the  lower  court 
erred  in  finding  that  the  county  road,  being 
a  winding  road,  should  be  laid  60  feet  In 


width  within  the  proposed  100-foot  Wert 
Marginal  Way,  because  the  prescriptive  way 
acquired  by  use  is  but  a  10  or  IS  foot  winding 
way  and  at  points  touches  the  onter  lines  of 
the  100-foot  West  Marginal  Way;  that  the 
measurement  should  be  from  the  center  of  the 
used  way  so  that  a  part  of  the  60-foot  strip 
would  lie  without  the  bounds  of  the  100-foot 
Marginal  Way  and  a  part  within.  It  seems 
plain  that  the  winding  road  which  was  used 
by  the  public  was  used  by  reason  of  the  origi- 
nal roadway  which  was  established  by  the 
county  commissioners  60  feet  in  width.  The 
road  which  was  actually  used  was  from  10  to 
15  feet  In  width.  In  using  this  road  the  use 
was  Intended  to  be  of  the  county  roadway.  The 
fact  that  the  used  roadway  wound  around 
stumps  or  buildings  was  not  an  abandonment 
of  the  unused  portion,  but  was  a  use  of  the 
whole  roadway  established  by  the  county 
commissioners  when  it  was  declared  a  pub- 
lic way.  This  roadway  was  all  within  the 
boundaries  of  the  100-foot  right  of  way,  and 
it  seems  to  us  plain  that  the  60-foot  roadway 
declared  by  the  commissioners  was  the  one 
intended  to  be  used ;  and,  since  that  roadway 
was  wholly  within  the  100-foot  right  of  way, 
the  only  part  for  which  appellant  was  enti- 
tled to  compensation  was  the  extra  40  feet 
of  that  road  as  widened. 

A  number  of  errors  are  alleged  by  appel- 
lant upon  the  admission  of  evidence,  it  is 
claimed  by  appellant  that  the  court  erred  In 
refusing  the  evidence  of  an  expert  witness 
who  was  called  to  testify  upon  the  part  of  re- 
spondent hi  reference  to  the  feasibility  of  a 
plan  of  removing  certain  buildings  that  were 
upon  the  100-foot  strip  to  another  part  of  ap- 
pellant's property.  The  trial  court  was  of 
the  opinion  that  this  witness  was  not  quali- 
fied as  an  expert  upon  that  question,  and  he 
was  not  permitted  to  testify.  In  the  case 
of  Kranzusch  v.  Trustee  Co.,  93  Wash.  629, 
161  Pac.  492,  we  said: 

"The  qualification  of  a  witness  to  testify  as 
an  expert  on  a  subject  requiring  peculiar  or 
special  knowledge  is  largely  a  matter  of  discre- 
tion with  the  trial  court,  and  its  ruling  thereon 
will  not  be  reversed  unless  there  has  been  a 
manifest  abuse  of  that  discretion." 

[4,  t]  We  are  satisfied  there  was  no  abuse 
of  that  discretion  in  this  case.  At  most  the 
testimony  which  this  witness  was  supposed 
to  give  was  cumulative.  There  was  abundant 
other  evidence  upon  this  question.  We  think 
that,  even  If  It  was  error  to  exclude  the  tes- 
timony of  this  witness,  the  error  was  harm- 
less. 

[6]  Appellant  also  complains  that  she  was 
not  permitted  to  prove  that  the  use  of  the 
property  would  be  Interfered  with  during  the 
time  of  construction  of  the  road,  and  she 
would  be  damaged  on  that  account.  We 
think  there  was  no  error  In  this.  The  sole 
question  for  the  Jury  was  the  value  of  the 
40  feet  of  property  taken  and  the  damage  to 
that'  which  was  not  taken.  We  think  It  does 
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not  necessarily  follow  In  this  esse  that  the 
construction  of  the  widened  road  through 
the  premises  would  necessarily  Interfere  with 
the  business  to  which  the  other  might  be  pnt 
by  appellant 

A  number  of  other  errors  are  assigned  up- 
on the  admission  of  evidence,  but  we  are  sat- 
isfied these  are  not  Important,  and  that  there 
was  no  reversible  error  therein.  In  our  opin- 
ion, appellant  bad  a  fair  trial. 

The  Judgment  is  therefore  affirmed. 

HOLCOMB,  C.  J.,  and  BRIDGES,  TOLr 
MAN,  and  FULLERTON,  J  J.,  concur. 


MALM  v.  GRIFFITH.  (No.  15497.) 


(Supreme   Court   of  Washington. 

1919.) 


Dec  15, 


1.  Mortgages  «=>296  —  Mortgagee  taking 
quitclaim  deed  in  satisfaction  of  debt 
holds  subject  to  right  of  redemption  in 
bolder  of  unrecorded  mortgage. 

Mortgagee,  who  took  quitclaim  deed  from 
mortgagor  in  satisfaction  of  indebtedness  with- 
out notice  of  unrecorded  mortgage  against 
land,  took  title  subject  to  the  right  of  redemp- 
tion in  holder  of  unrecorded  mortgage,  in  view 
of  Rem.  Code,  8§  594,  595. 

2.  Mortgages  <&=»155— Grantee  receiving 
property  to  secure  pre-existing  debt  not 
bona  fide  purchases  a8  to  holders  of 
previously  acquired  interest. 

The  mortgaging  or  conveying  of  property  to 
secure  a  pre-existing  debt  does  not  confer  on 
the  grantee  the  right  of  a  bona  fide  purchaser 
for  value  as  against  the  right  of  these  acquir- 
ing a  prior  interest  In  the  property,  though 
such  acquired  prior  interest*  be  unknown  to 
the  grantee. 

8.  Execution  <g=»273— Judgment  creditor 

NOT  BONA  FIDE  PURCHASER  AS  TO  REDEMP- 
TION RIGHTS  OF  GRANTEES  AND  LIENORS 
WHO  ACQUIRED  INTERESTS  PRIOR  TO  JUDG- 
MENT. 

Judgment  creditor,  purchasing  at  execution 
sale,  is  not  a  bona  fide  purchaser  for  value  aa 
against  the  redemption  right  possessed  by 
grantees  and  lienors,  who  have  acquired  inter- 
ests in  the  property  prior  to  his  judgment  or 
lien  on  which  it  rests,  though  he  has  no  notice 
thereof,  either  actual  or  constructive. 

Department  1. 

Appeal  from  Superior  Court,  King  Coun- 
ty; Everett  Smith,  Judge. 

Action  by  John  G.  Malm  against  Eliza- 
beth Griffith.  Judgment  for  plaintiff,  and 
defendant  appeals.  Reversed  and  remand- 
ed, with  directions. 

Tom  Aldersen,  of  Seattle,  for  appellant 
Dan  Earle,  of  Seattle,  for  respondent 


PARKER,  J.  The  plaintiff,  John  G.  Malm, 
commenced  this  action  In  the  superior  court 
for  King  county,  seeking  the  quieting  of  his 
title  to  a  lot  in  the  city  of  Seattle,  as  against 
the  claim  of  the  defendant,  Elizabeth  Grif- 
fith, made  under  a  mortgage  thereon  given  to 
her  by  Edward  C.  Haydon  and  wife,  while 
the  owners  of  the  lot  who  thereafter  con 
veyed  it  to  Malm  at  a  time  when  he  had  no 
notice,  either  actual  or  constructive,  of  the 
existence  of  the  mortgage;  It  not  being  re- 
corded until  after  the  execution  of  the  deed 
given  to  him.  The  cause  was  disposed  of  in 
the  superior  court  upon  Malm's  demurrer 
to  Mrs.  Griffith's  amended  affirmative  an- 
swer and  cross-complaint  The  court  hav- 
ing sustained  the  demurrer,  and  Mrs.  Grif- 
fith electing  to  stand  upon  her  amended  af- 
firmative answer  and  cross-complaint,  judg- 
ment was  rendered  against  her,  quieting  ti- 
tle In  Malm  as  prayed  for.  From  this  dis- 
position of  the  cause  Mrs.  Griffith  has  ap- 
pealed to  this  court 

The  facts  as  alleged  in  Mrs.  Griffith's  af- 
firmative answer  and  cross-complaint  may  be 
summarised  as  follows:  , 

On  December  1,  1909,  the  Haydons  exe- 
cuted and  delivered  to  Mrs.  Griffith  their 
promissory  note  evidencing  an  indebtedness 
due  from  them  to  her  of  13,000.  To  secure 
this  Indebtedness  they,  at  the  same  time, 
executed  and  delivered  to  Mrs.  Griffith  a 
mortgage  upon  the  lot  in  question,  they  then 
being  the  owners  thereof  in  fee  simple.  One- 
half  of  the  principal  and  a  considerable  por- 
tion of  the  interest  of  the  indebtedness  evi- 
denced by  this  note  and  mortgage  remains 
unpaid.  On  September  25,  1913,  the  Hay- 
dons executed  and  delivered  to  the  Fremont 
State  Bank  their  promissory  note  evidencing 
an  indebtedness  from  them  to  It  of  $1,000. 
To  secure  this  Indebtedness  they  at  the  same 
time  executed  and  delivered  to  the  bank  a 
mortgage  upon  the  lot  In  question.  On  March 
27,  1917.  the  bank  duly  assigned  and  trans- 
ferred this  note  and  mortgage  to  Malm.  On 
May  31,  1917,  for  the  purpose  of  avoiding 
foreclosure  of  this  mortgage,  the  Haydons 
executed  and  delivered  to  Malm  a  convey- 
ance of  the  lot  In  the  form  of  a  quitclaim 
deed.  This  conveyance  we  assume,  as  coun- 
sel on  both  sides  do,  was  Intended  to  be  In 
satisfaction  of  the  mortgage  indebtedness, 
and  that  Mrs.  Griffith  gave  no  other  consid- 
eration for  the  conveyance,  though  the  al- 
legations of  the  affirmative  answer  and 
cross-complaint  are  not  clear  upon  this  ques- 
tion. At  the  time  of  receiving  this  deed,  the 
mortgage  which  had  been  given  by  the  Hay- 
dons to  Mrs.  Griffith  hud  not  been  recorded 
in  the  auditor's  office  of  King  county,  but 
was  thereafter  recorded  therein  on  Janu- 
ary 7,  1918.  It  Is  alleged  in  the  amended 
affirmative  answer  and  cross-complaint  that 
the  quitclaim  deed  was  given — 
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"under  and  by  virtue  of  the  term*  of  a  certain 
agreement  providing  for  the  redemption  from 
■aid  mortgage  by  the  (aid  Edward  C.  Haydon 
and  Mary  Alice  Haydon,  Ms  wife,  the  more 
specific  and  definite  terms  of  which  said  agree- 
ment are  unknown  to  the  defendant." 

It  la  farther  alleged  In  the  amended  af- 
firmative answer  and  cross-complaint: 

"That  the  defendant  had  no  knowledge  of  the 
existence  of  said  mortgage  made  by  said  Ed- 
ward C.  Haydon  and  wife,  to  said  Fremont 
State  Rank  and  had  no  knowledge  of  its  as- 
signment thereof  to  the  plaintiff  and  had  no 
knowledge  of  the  contract  in  relation  to  the 
foreclosure  of  said  mortgage,  and  no  knowl- 
edge of  the  existence  or  delivery  of  said  quit- 
claim deed  prior  to  the  month  of  January, 
1918;  that  when  the  defendant  learned  of  the 
existence  of  said  deed,  and  the  facts  in  rela- 
tion to  the  mortgage  of  said  Fremont  State 
Bank  and  the  assignment  thereof  to  the  plain- 
tiff, the  defendant  immediately  endeavored  to 
ascertain  from  the  plaintiff  the  amount  due 
the  plaintiff  upon  his  said  mortgage  and  offered 
to  tender  to  the  plaintiff  all  moneys  due  to  the 
said  plaintiff  by  reason  of  said  mortgage;  that 
the  plaintiff  refused  to  disclose  to  the  defend- 
ant the  amount  due  to  the  plaintiff,  and  that 
the  defendant  waa  and  is  unable  to  tender  to 
the  plaintiff  by  reason  of  said  fact  the 
amount  of  money  due  the  plaintiff  under 
said  mortgage;  that  the  defendant  is  able, 
ready,  and  willing  to  pay  into  court  for  the  use 
and  benefit  of  the  said  plaintiff  all  sums  of 
money  due  under  and  by  virtue  of  said  note 
and  mortgage,  but  that  the  said  plaintiff  re- 
fuses to  accept  any  money  from  the  defendant 
and  claims  to  own  said  property." 

[1]  It  is  contended  In  behalf  of  the  appel- 
lant, Mrs.  Griffith,  that  the  respondent, 
Malm,  having  taken  the  quitclaim  deed  from 
the  Haydons,  whether  taken  as  security  or 
in  payment  of  a  prior  existing  mortgage 
debt  due  to  him  from  them,  he  did  not  there- 
by become  a  bona  fide  purchaser  of  the  lot 
for  value  as  against  the  right  of  Mrs.  Grif- 
fith to  redeem  the  lot  from  the  claim  of 
Malm  made  under  his  mortgage  and  quit- 
claim deed,  executed  by  the  Haydons.  We 
feel  constrained  to  hold  that  this  contention 
is  well  grounded  under  the  facts  as  alleged 
In  Mrs.  Griffith's  amended  answer  and  cross- 
complaint  It  seems  to  us  that  the  respond- 
ent is  in  no  better  position  than  he  would 
have  been  had  he,  at  the  time  of  taking  the 
quitclaim  deed  to  the  lot  from  the  Haydons, 
been  the  purchaser  thereof  at  execution  sale 
held  under  a  court  decree  foreclosing  his 
mortgage  as  against  the  Haydons.  Under 
such  a  sale  Mrs.  Griffith  would  have  been  en- 
titled to  redeem  within  one  year  thereafter 
(sections  594,  595,  Rem.  Code),  since  mani- 
festly she  in  any  event  became  the  holder  of 
a  mortgage  against  the  lot,  in  effect,  subse- 
quent in  time,  because  of  subsequent  record- 
ing to  the  acquisition  of  the  interest  In  the 
lot  by  Malm  under  the  mortgage  and  quit- 
claim deed  given  him  by  the  Haydons.  It 


Is  plain  from  the  allegations  of  the  amended 
affirmative  answer  and  cross-complaint  that 
in  Mrs.  Griffith's  offer  to,  and  demand  made 
upon,  Malm  looking  to  redemption  of  the 
lot  from  the  right  and  Interest  acquired 
therein  by  him  under  the  mortgage  and  deed 
given  to  him  by  the  Haydons,  she  did  all 
that  was  required  of  her  to  secure  her  right 
of  redemption,  nils  waa  done  by  her  well 
within  one  year  after  the  receiving  of  the 
quitclaim  deed  by  Malm  from  the  Haydons. 

[2]  It  has  become  the  settled  law  of  this 
state,  in  harmony  with  the  generally  pre- 
vailing rule  elsewhere,  that  the  mortgaging 
or  conveying  of  property  to  secure  a  pre-ex- 
isting debt  does  not  confer  upon  the  grantee 
the  right  of  a  bona  fide  purchaser  for  value, 
as  against  the  right  of  those  acquiring  a 
prior  interest  in  the  property,  though  such 
acquired  prior  interests  be  unknown  to  the 
grantee.  McDonald  v.  Johns,  62  Wash.  521, 
114  Pac  175;  Brace  v.  Superior  Land  Co, 
65  Wash.  681,  118  Pac  910;  Thomas  v. 
Grote-Rankin  Co.,  75  Wash.  280,  134  Pat 
919;  Connecticut  Investment  Co.  v.  Demlck, 
177  Pac.  676. 

[S]  This  rule  and  the  reason  therefor  la 
equally  applicable  to  a  lien  claimed  by  a 
judgment  creditor,  even  after  he  becomes  a 
purchaser  at  execution  sale  held  under  hit 
judgment,  in  any  event  up  until  the  tune 
for  redemption  has  expired,  and  he  thereup- 
on Is  given  a  sheriff's  deed  conveying  abso- 
lute title  to  him  in  satisfaction  of  his  Judg- 
ment, or  such  portion  thereof  as  his  bid  may 
represent  Whether  he  thereafter  stands  in 
the  position  of  a  bona  fide  purchaser  for 
value  as  against  prior  unknown  and  unre- 
corded claims  or  interests  in  the  property 
so  acquired  by  him,  we  may  for  present  pur- 
poses regard  as  a  debatable  question.  It  is 
at  least  certain  under  our  decisions,  that  un- 
til the  time  prescribed  for  redemption  has 
expired,  and  absolute  title  vests  in  such  a 
purchaser  at  execution  sale,  he  is  not  a  bona 
ride  purchaser  for  value  as  against  the  re- 
demption right  possessed  by  grantees  and 
lienors  who  have  acquired  Interests  In  the 
property  prior  to  his  Judgment  or  Hen  up- 
on which  It  rests,  though  he  have  no  notice 
thereof,  either  actual  or  constructive.  Scott 
v.  McGraw,  3  Wash.  675,  29  Pac.  260;  Ben- 
ney  v.  Clein,  15  Wash.  681,  46  Pac.  1037; 
Dawson  v.  McCarty,  21  Wash.  314,  57  Pac. 
816,  75  Am.  St  Rep.  841;  Hacker  v.  White, 
22  Wash.  415,  60  Pac.  1114,  79  Am.  St  Rep. 
945;  Wood  hurst  v.  Cramer,  29  Wash.  40, 
69  Pac  001;  Rohrer  v.  Snyder,  29  Wash. 
199,  69  Pac  748;  Bloomingdale  v.  Weil,  29 
Wash.  611,  70  Pac  94;  Lee  T.  Wrixon,  37 
Wash.  47,  79  Pac  489 ;  American  Savings 
Bank  &  Trust  Co.  v.  Helgesen,  67  Wash 
572,  122  Pac  26,  Ann.  Cas.  1913A,  390;  Ran- 
som v.  Wickstrom  &  Co.,  84  Wash.  419,  146 
Pac.  1041,  L.  R.  A.  1916A,  58a 

We  are  of  the  opinion  that  the  facts  al- 
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leged  In  appellant's  amended  affirmative  an- 
swer and  cross-complaint,  while  not  specific 
as  to  the  period  agreed  upon  within  which 
the  Haydons  might  redeem  the  lot  from 
Malm,  mean  that  the  Haydons  were  to  have 
at  least  the  one  year  prescribed  by  statute 
within  which  to  redeem,  since  it  is  alleged 
that  the  quitclaim  deed  was  given  "for  the 
purpose  of  avoiding  foreclosure  of  said  mort- 
gage," and  we  are  further  of  the  opinion 
that  no  agreement  could  have  been  made  be- 
tween the  Haydons  and  Malm  in  connection 
with  the  giving  and  receiving  of  that  con- 
veyance, which  would  have  taken  away  from 
Mrs.  Griffith  her  right  redemption  within 
one  year  following  the  execution  of  that 
conveyance.  It  follows  that,  since  Mrs.  Grif- 
fith Is,  in  this  action,  seeking  only  to  en- 
force her  right  of  redemption  as  against  the 
rights  of  Malm  acquired  under  his  mortgage 
and  quitclaim  deed,  her  amended  affirmative 
answer  and  cross-complaint  states  a  good  de- 
fense and  cause  of  action  against  Malm. 

[4]  Contention  is  made  in  Malm's  behalf 
that,  because  of  the  delay  on  the  part  of 
Mrs.  Griffith  in  recording  her  mortgage  for 
a  period  of  some  eight  years  following  its 
execution,  she  should  now  be  denied  the 
right  of  redemption  upon  the  grounds  of 
laches  in  that  regard  on  her  part.  This,  we 
think,  was  not  a  delay  available  to  respond- 
ent as  laches  on  the  part  of  Mrs.  Griffith  in 
so  far  as  her  right  of  redemption  is  con- 
cerned. Were  she  seeking  to  make  her  mort- 
gage superior  to  the  mortgage  and  convey- 
ance under  which  Malm  claims,  it  is  pos- 
sible the  question  of  her  laches  would  be  of 
some  moment  We  see  no  effects  flowing 
from  the  delay  in  the  recording  of  Mrs.  Grif- 
fith's mortgage  other  than  to  render  it,  in 
effect,  a  second  or  junior  mortgage  to  Malm's 
mortgage. 

We  notice  that,  by  the  allegations  of 
Malm's  complaint  and  the  denials  of  Mrs. 
Griffith's  answer,  there  is  put  in  issue  the 
question  of  Malm's  actual  knowledge  of  the 
existence  of  Mrs.  Griffith's  mortgage  when 
he  received  the  quitclaim  deed  from  the 
Haydons.  While  we  have  Ignored  this  ten- 
dered issue  in  our  discussion  of  what  coun- 
sel have  regarded  as  the  real  question  here 
involved,  we  do  not  desire  to  be  understood 
by  this  decision  as  eliminating  that  issue 
from  the  case.  We  are  not  deciding  that  it 
is  admitted  by  the  pleadings  that  Malm  hod 
no  actual  notice  of  the  existence  of  Mrs. 
Griffith's  mortgage.  That  is  a  question  open 
to  proof  upon  the  trial  under  the  pleadings, 
and  if  it  be  proven  that  Malm  did  have  ac- 
tual notice  of  Mrs.  Griffith's  mortgage  when 
he  received  the  mortgage  and  quitclaim  deed 
from  the  Haydons,  Mrs.  Griffith  would  have 
at  least  the  right  of  redemption  which  she 
is  seeking  to  enforce  in  this  action. 

The  order  sustaining  Malm's  demurrer  to 


Mrs.  Griffith's  amended  affirmative  answer 
and  cross-complaint,  and  the  judgment  ren- 
dered against  her  upon  her  election  to  stand 
thereon,  and  not  further  plead,  are  reversed, 
and  the  cause  remanded  to  the  superior 
court,  for  further  proceedings  not  inconsist- 
ent with  the  view  herein  expressed. 

HOLCOMB,  O.J.,and  MAIN,  MITCHELL, 
and  MACKINTOSH,  JJ.,  concur. 


FISHER  v.  8CHWABACHER  HARDWARE 
00.  (No.  10047.) 

(Supreme  Court  of  Washington.  Jan.  2,  1920.) 

1.  Appeal  and  error  <$=>460(1)  —  No  ru- 
pottndiho  op  itmo  in  court  after  judg- 
ment DIRECTING  ITS  PAYMENT  EXCEPT  VP  OS 
GIVING  OP  SUPERSEDEAS  BOND. 

There  is  no  warrant  under  the  statutes  for 
impounding  a  fund  in  court  after  judgment 
directing  its  payment  except  on  giving  of  a 
supersedeas  bond. 

2.  Trusts  o=»271%  —  Execution  or  tbust 

ONLY  UN  DEB  DIRECTION  OF  COUBT  AFTER  II 
HAS  ASSUMED  JURISDICTION. 

Where  a  court  of  equity  assumes  jurisdic- 
tion to  execute  a  trust,  the  trustee  can  act  only 
under  the  direction  of  the  court 

3.  Trusts  «J=»282  —  Trustee  distributing 

TRUST  FUND  UNDER  DECREE  INDEMNIFIED  BY 
THE  DECREE  ITSELF. 

Where  the  trustee  pays  and  distributes  the 
trust  fund  under  the  direction  and  decree  of 
the  court  he  is  indemnified  by  the  order  itself 
and  needs  no  relense. 

4.  Judgment  «j=>582  —  Previous  rights  of 
pasties  meboed  in  judgment. 

Previous  rights  of  the  parties  become  merg- 
ed in  the  judgment. 

6.  Judgment  «=»538— Entitled  to  same  be- 
spect  if  no  appeal  has  been  taken  a8  if 
bight  of  appeal  had  expired. 
A  valid  and  enforceable  judgment  before 
appeal  is  taken  is  entitled  to  the  same  re- 
spect and  confidence  as  if  all  rights  of  appeal 
had  expired  or  been  abandoned  or  the  judg- 
ment bad  already  been  affirmed  upon  appeal. 

6.  Appeal  and  erbor  4fc=»456— Beneficiary 

RECEIVING  PORTION  OF  TBUST  FUND  UNDER 
DECREE  NOT  REQUIRED  TO  DEPOSIT  SUCH  POR- 
TION UPON  APPEAL  BY  OTHER  BENEFICIARY. 

Trustee,  having  distributed  trust  fund  pur- 
suant to  decree,  was  not  entitled  to  have 
amount  paid  to  one  of  the  beneficiaries  de- 
posited in  court  upon  notice  of  appeal  together 
with  an  appeal  and  supersedeas  bond  being  filed 
by  one  of  the  other  beneficiaries,  notwithstand- 
ing Rem.  Code,  {{  1731  and  1742,  relating  to 
restitution. 

Department  1. 

Appeal  from  Superior  Court  King  County. 
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Action  by  W.  H.  Fisher  against  the  Seat- 
tle Trust  Company,  Schwabacher  Hardware 
Company,  and  others.  From  judgment  ren- 
dered, the  last-named  defendant  appeals.  On 
application  by  first-named  defendant  for  or- 
der requiring  plaintiff  to  deposit  the  sum 
paid  him  by  such  defendant  pursuant  to  the 
judgment.    Application  denied. 

M.  H.  Van  Nuys,  of  Seattle,  for  appellant 
Wright,  Kelleher,  Allen  &  Hilen,  of  Seattle, 
for  respondent 

MITCHELL,  J.  The  Seattle  Trust  Com- 
pany admittedly  held  in  trust  the  legal  ti- 
tle to  certain  real  estate  in  King  county, 
Wash.,  for  the  benefit  of  certain  judgment 
creditors  of  Benjamin  Moyses  and  others. 
W.  H.  Fisher,  one  of  these  creditors,  Insti- 
tuted an  action  In  the  superior  court  of 
King  county  against  the  trustee,  and  other 
creditors  and  parties  In  Interest  to  have  the 
reel  estate  sold  and  the  proceeds  divided. 
Such  proceedings  were  had  that  the  prop- 
erty was  sold,  and  thereupon,  among  others, 
Fisher,  the  Seattle  Trust  Company,  and 
Schwabacher  Hardware  Company  each  ap- 
pearing by  his  attorney  of  record,  a  decree 
was  entered  on  July  29,  1919,  dividing  the 
fund  of  15,163.93  by  adjudging  that  the 
plaintiff,  Fisher,  have  and  recover  from  the 
Seattle  Trust  Company  the  sum  of  $5,006.31, 
and  that  the  defendant  Schwabacher  Hard- 
ware Company  have  and  recover  of  the  Seat- 
tle Trust  Company  the  sum  of  $157.62.  On 
the  next  day,  July  30,  1919,  the  Seattle  Trust 
Company,  In  good  faith  and  In  obedience  to 
the  judgment  paid  W.  H.  Fisher  said  sum  of 
$5,006.31,  and  mailed  its  check  for  $157.62 
to  Schwabacher  Hardware  Company.  There- 
after, In  the  month  of  October,  Schwabacher 
Hardware  Company  gave  its  written  notice 
of  appeal  from  the  judgment  of  July  29, 1919, 
and  filed  the  same,  together  with  an  appeal 
and  supersedeas  bond.  The  appeal  has  not 
yet  been  presented  to  this  court  Promptly 
the  Seattle  Trust  Company  made  demand  up- 
on Fisher  for  the  return  of  the  money  paid 
to  him  that  it  might  be  held  to  abide  the 
result  of  the  appeal.  The  demand  was  re- 
fused ;  and  in  this  connection  it  appears  that 
Fisher  was  himself  acting  as  a  trustee  for 
others  in  making  the  collection,  and  that  on 
the  day  he  received  the  money  he  at  once 
paid  it  to  the  parties  entitled  to  it 

[1]  Upon  the  theory  that  by  the  provisions 
of  section  1731,  Rem.  Code,  upon  giving  no- 
tice of  appeal,  and  (he  filing  of  the  bond  to 
render  It  effectual,  this  court  acquires  juris- 
diction of  the  appeal  for  all  necessary  pur- 
poses, the  Seattle  Trust  Company,  by  a  no- 
ticed motion  and  petition,  has  applied  for  an 
order  requiring  Fisher  to  deposit  here  or  in 
the  superior  court  said  sum  of  $5,006.31,  to 
be  held  subject  to  the  result  of  the  appeal. 
No  objection  seems  to  have  been  made  by 
any  one  to  the  form  of  the  judgment  entered 


In  the  superior  court  In  that  In  legal  effect  it 
justified  the  Seattle  Trust  Company  to  at 
once  pay  the  amounts  ordered  to  be  paid  or 
at  its  own  risk  suffer  so  execution  against  it 
Any  party  aggrieved  In  order  to  protect  him- 
self could  at  the  time  the  judgment  was  ren- 
dered have  given  notice  In  open  court  of  an 
appeal  and  made  It  effectual  by  the  filing  of 
an  appeal  and  supersedeas  bond  as  the  stat- 
ute provides  for.  There  Is  no  warrant  un- 
der the  statutes  of  this  state  for  impounding 
a  fund  in  court  after  judgment  directing  its 
payment  except  upon  the  giving  of  a  super- 
sedeas bond,  which  is  intended,  among  other 
things,  to  protect  a  successful  litigant  from 
the  loss  of  Interest  while  he  Is  kept  out  of 
the  use  of  his  money.  Counsel  for  respond- 
ent Fisher  calls  attention  to  the  absence  of 
any  showing  by  the  Seattle  Trust  Company 
that  either  he  or  the  beneficiary  to  whom  be 
paid  the  collection  is  insolvent  and  that,  on 
the  contrary,  there  Is  an  undented  affirmative 
showing  that  each  of  them  Is  entirely  sol- 
vent, and  that  therefore  the  Seattle  Trust 
Company  is  amply  protected  by  the  provi- 
sion of  section  1742,  Rem.  Code,  authorising 
a  writ  of  restitution  to  restore  money  or 
property  taken  under  a  judgment  appealed 
from  if  by  a  decision  of  the  Supreme  Court 
the  appellant  becomes  entitled  thereto. 

Counsel  for  petitioner,  relying  on  section 
474,  vol.  2,  Perry  on  Trusts  (6th  Ed.),  and 
Oottschalk  v.  Mercantile  Trust  &  Deposit 
Co.,  102  Md.  521,  62  Atl.  810,  says : 

"Where  a  court  of  equity  assumes  jurisdiction 
to  execute  a  trust,  the  trustee  can  act  only 
under  the  direction  of  the  court  Hence  the 
trust  fund  is  in  the  custody  of  the  court" 

[2,  J]  The  rule  Is  sound,  and  here  the  trus- 
tee did  act  under  the  direction  of  the  court, 
whereupon  the  applicability  of  another  rule, 
vis. : 

"Where  the  trustee  pays  and  distributes  the 
trust  fund  under  the  direction  and  decree  of  the 
court,  he  is  indemnified  by  the  order  itself,  and 
needs  no  release.  It  would  be  impossible  to 
hold  any  trustee  responsible  for  obeying  the 
orders  of  a  court."  Section  924,  vol.  2,  Perry 
on  Trusts  (6th  Ed.). 

[4-6]  So  that  when  the  judgment  of  the 
superior  court  was  entered,  all  previous 
rights  of  the  parties  became  merged  in  the 
judgment,  which  gave  directions  for  the  dis- 
position of  the  funds.  It  then  became  the 
duty  of  the  Seattle  Trust  Company  to  carry 
out  the  terms  and  provisions  of  the  judg- 
ment The  Judgment  was  perfectly  valid  and 
enforceable,  and  at  the  time  the  money  was 
paid  to  Fisher  the  judgment  was  entitled  to 
the  same  respect  and  confidence  as  if  all 
right  of  appeal  had  expired  or  been  aban- 
doned, or  th*  Judgment  had  already  been  af- 
firmed upon  appeal. 

Application  denied. 

HOLCOMB,  C.  J.,  and  MAIN  and  PAR- 
KER, JJ.  concur. 
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GORDON  etiLr.  HILLMAN  et  aL 
(No.  15517.) 

(Supreme  Court  of  Washington.  Dee.  80, 1919.) 

1.  cancellation  or  i n stbtjment8  <8=»60— 
Failure  to  comply,  with  judgment  fob 
reconveyances  relieved  opponent  fbom 
complying  therewith . 

Where  a  Judgment  In  an  action  to  rescind 
mutual  conveyances  of  real  and  personal  prop- 
erty imposed  upon  the  parties  a  reciprocal  and 
concurrent  obligation  of  reconveyance  within  a 
specified  time,  in  the  alternative,  however,  in 
part  as  to  the  defendants,  carrying  the  possi- 
bility of  a  future  money  judgment  against  them, 
failure  of  the  plaintiffs  to  comply  by  tendering 
a  conveyance  relieved  the  defendant  from  com- 
plying therewitfi. 

2.  Husband  and  wife  <S=»274(1)— Judgment 

FOR  RECONVEYANCE  NOT  COMPLIED  WITH  DID 
NOT  PREVENT  COMMUNITY  PROPERTY  FROM 
VESTING  IN  HEIRS  ON  DEATH  OF  MOTHER. 

A  judgment,  in  an  action  to  rescind  mutual 
conveyances  of  real  and  personal  property,  im- 
posing upon  the  parties  the  reciprocal  and  con- 
current obligations  of  reconveyance  within  a 
specified  time,  was  not  such  a  final  judgment  as 
would  prevent  community  property  from  de- 
scending to  the  heirs  on  the  death  of  their  moth- 
er, who,  with  the  father,  was  a  plaintiff,  under 
Hem.  Code  1915,  {{  1342,  1366. 

3.  Deeds  <8=>60— Not  delivered  when  de- 
posited in  COURT. 

Where  plaintiffs  deposited  deeds  in  court  in 
compliance  with  a  judgment  imposing  upon  the 
parties  the  reciprocal  and  concurrent  obliga- 
tions of  reconveyance  within  a  specified  time  in 
an  action  to  rescind  mutual  conveyances,  and 
defendant  appealed  from  the  judgment,  the  de- 
positing of  the  deed  in  the  registry  of  the  court 
was  not  a  delivery  thereof  such  as  would  pre- 
vent the  community  interest  of  one  of  the  plain- 
tiffs from  descending  to  her  heirs  on  her  death 
pending  the  appeal. 

4.  Husband  and  wife  *=»276(1>— Order  au- 
thorizing SALE  OF  COMMUNITY  LAND  BT 
ADMINISTRATOR  WITHOUT  NOTICE  VOID. 

An  administrator  could  not  be  properly  au- 
thorized by  court  to  convey  community  property, 
part  of  which  had  descended  to  minor  heirs, 
where  there  was  no  show-cause  order  and  no 
notice  of  a  hearing  published  or  served  on  the 
parties  interested  in  the  estate,  including  minor 
heirs,  nor  any  appointment  of  or  appearance 
by  a  guardian  ad  litem  of  the  minor  heirs,  as  re- 
quired by  Rem.  Code  1915,  §§  1498,  1499,  1502, 
1692. 

5.  Abatement  and  revival  <S=>71— Judg- 
ment NOT  FINAL  SO  AS  NOT  TO  REQUIRE  SUB- 
STITUTION ON  DEATH  OF  PARTY. 

A  judgment,  in  an  action  by  a  husband  and 
wife  to  rescind  mutual  conveyances  of  property 
imposing  on  the  parties  the  reciprocal  and 
concurrent  obligations  of  reconveyances  within 
a  specified  time,  in  the  alternative,  in  part  as  to 
the  defendants,  carrying  the  possibility  of  a 
future  money  judgment  against  them,  was  not 
in  practical  effect  a  final  judgment  *,  and,  where 
one  of  the  plaintiffs  died  pending  an  appeal 
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therefrom,  and  appeal  was  heard  and  cause  re- 
manded, the  action  abated,  under  Rem.  Code 
1915,  {  193,  unless  continued  by  her  representa- 
tives or  successors  in  interest 


6.  Abatement  and  revival  <8=>48— At  com- 
mon LAW  ACTIONS  ABATED  ON  DEATH. 

At  common  law  all  actions  pending  abated 
upon  the  death  of  a  necessary  party,  and  if  the 
cause  of  action  was  one  that  did  not  survive, 
death  finally  ended  it;  but  if  it  was  one  that 
did  survive,  a  new  action  by  or  against  the  per- 
sonal representative  of  the  deceased  party  was 
necessary  to  prosecute  the  remedy. 

7.  Abatement  and  revival  «J=»74(1)— -Action 
abates  on  death  of  necessary  party  on 
failure  to  substitute  within  one  year. 

Under  Rem.  Code  1915,  f  193,  an  action 
abates  on  death  of  a  necessary  party,  unless 
there  is  a  substitution'  within  one  year. 

8.  Judgment  «=>354  —  Vacated  when  ren- 
dered AFTER  DEATH  OF  NECESSARY  PARTY 
WITHOUT  SUBSTITUTION. 

A  judgment  rendered  in  an  action  after  the 
death  of  a  necessary  party,  no  substitution 
having  been  made,  is  subject  to  direct  attack 
under  Rem.  Code,  {  464,  subd.  6,  providing  for 
vacating  such  a  judgment. 

Department  1. 

Appeal  from  Superior  Court,  King  County ; 
J.  L.  Ronald,  Judge. 

Action  by  E.  M.  Gordon  and  others  against 
C.  D.  Hlllman  and  another.  On  petition  by 
defendants  to  vacate  a  Judgment  rendered  in 
the  cause.  From  a  judgment  denying  the 
petition,  defendants  appeal.  Reversed,  with 
directions. 

See,  also,  177  Pac.  773 ;  178  Pac.  625 ;  181 
Pac,  677;  182  Pac.  674,  591. 

Carroll  B.  Graves,  of  Seattle,  for  appel- 
lants. 

Byers  &  Byers  and  Aust  A.  Ternune,  both 
of  Seattle,  for  respondents. 

MITCHELL,  J.  The  history  of  the  cause 
as  to  preceding  litigation  between  these  par- 
ties concerning  the  subject-matter  still  in 
controversy  will  be  found  In  Gordon  v.  Hill- 
man,  91  Wash.  490,  158  Pac.  96,  State  ex  rel. 
Gordon  v.  Smith,  98  Wash.  100,  167  Pac.  01. 
169  Pac.  468,  Gordon  v.  Hillman,  102  Wash. 
411, 173  Pac,  22,  and  State  ex  rel.  Hillman  v. 
Superior  Court,  103  Wash.  288,  174  Pac.  14. 

The  original  decree,  which  was  affirmed  In 
Gordon  v.  Hillman,  91  Wash.  490,  158  Pac. 
96,  while  it  fixes  the  plan  by  which  the  rights 
of  the  parties,  In  relation  to  matters  with 
which  we  arc  now  immediately  concerned, 
should  be  adjusted,  was  not  in  its  practical 
effect  a  final  decree.  After  the  remittitur  In 
that  case  was  filed  in  the  lower  court,  that 
court  attempted  to  finally  determine  those 
rights  on  January  5,  1918,  and  entered  a 
judgment  the  validity  of  which  is  now  direct- 
ly attacked.  On  April  26, 1918.  in  the  case  of 
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Gordon  t.  Hlllman,  102  Wash.  411,  173  Pat 
22,  the  Hillmans  filed  their  petitions  in  this 
court  to  recall  the  remittiturs  In  the  cases  of 
Gordon  v.  Hlllman,  91  Wash.  490,  158  Pac 
96,  and  Gordon  v.  Smith,  supra,  and  for  an 
order  vacating  the  Judgment  In  the  original 
case,  upon  the  ground  that  after  the  entry 
of  that  judgment  and  the  perfecting  of  the 
appeal  therefrom,  and  prior  to  Its  affirmance 
by  this  court,  Mrs.  Gordon,  one  of  the  plain- 
tiffs, had  died.  The  petitions  to  recall  the 
remittiturs  were  denied  on  May  11, 1918,  but 
because  of  a  showing  therein  made  permis- 
sion was  granted  Hlllman  and  wife  to  pro- 
ceed, as  they  might  be  advised,  in  any  form 
of  action  in  law  or  In  equity,  for  relief,  On 
the  27th  day  of  May,  1918,  the  Hillmans  filed 
a  petition  in  the  superior  court  to  vacate 
and  set  aside  the  judgment  of  January  fi, 
1918.  After  personal  service  of  the  summons 
and  petition,  counsel  for  Gordon  appeared 
specially  and  objected  to  the  court's  hearing 
the  petition  for  want  of  jurisdiction,  because, 
as  alleged,  the  petition  was  one  to  vacate 
what  was  in  legal  effect  a  judgment  of  the 
Supreme  Court,  without  any  permission 
therefrom  to  the  superior  court  to  entertain 
such  petition.  The  trial  court  favored  the 
contention  made  upon  the  special  appearance, 
and  orally  announced  it  would  not  entertain 
the  petition.  Thereupon  an  application  was 
filed  in  this  court  by  the  Hillmans  on  June 
24,  1918,  for  a  writ  of  mandate  to  compel  a 
hearing  on  the  petition  in  the  superior  court 
The  application  was  granted  on  August  1, 
1918,  and  the  decision  is  reported  in  State  ex 
rel.  Hlllman  v.  Superior  Court,  supra.  In 
the  application  in  that  case  the  relators,  in 
order  to  advise  this  court  of  their  grievance 
presented  in  the  superior  court,  set  out  in 
full  the  petition  of  the  Hillmans  filed  in  the 
trial  court  on  May  27,  1918,  to  vacate  the 
judgment  of  January  5,  1918,  which  is  the 
same  petition  Involved  in  the  present  appeal. 
In  the  decision  of  this  court  just  referred 
to,  important  provisions  of  both  the  original 
and  final  judgments  are  set  out  somewhat 
at  length,  and  need  not  be  noticed  here  other 
than  to  observe  that  the  original  decree  pro- 
vided for  mutual  conveyances  and  transfers 
of  real  and  personal  properties  within  30 
day 8  from  the  judgment  or  30  days  from  the 
coming  down  of  the  remittitur  in  the  event 
of  an  appeal  to  the  Supreme  Court,  and  fur- 
ther provided,  as  against  the  Hillmans,  that 
in  the  event  they  did  not  reconvey  certain  de- 
scribed real  property  there  should  be  money 
judgments  against  them  for  amounts  spec- 
ified which  were  declared  to  be  the  values 
of  particular  pieces  of  real  property,  while 
the  final  judgment  of  January  5,  1918,  de- 
clared that  at  that  date  the  Gordons  bad 
fully  complied  with  all  the  terms  of  the 
original  decree,  including  the  tendering  into 
court  of  a  special  warranty  deed  reconvey- 
ing  to  the  Hillmans,  but  that  the  Hillmans 


had  not  reconveyed,  whereupon,  among  other 
things,  a  money  judgment  was  entered 
against  them  in  the  sum  of  $45,000,  as  pro- 
vided in  the  alternative  contained  in  the 
original  decree.  That  opinion  holds  that  the 
judgment  of  January  5,  1918,  was  a  lodg- 
ment of  the  superior  court,  and  not  of  this 
court,  on  the  theory  that  the  original  judg- 
ment was  not  final  in  some  respects,  but  only 
provided  the  basis  for  final  judgment  in 
those  respects,  including,  among  other  things, 
the  determination  by  the  superior  court  of 
the  sufficiency  of  the  conveyances  to  be  made 
by  the  respective  parties  In  the  final  adjust- 
ment of  their  rights  in  compliance  with  the 
original  decree.  Thereafter,  in  the  opinion, 
noticing  that  the  petition  to  vacate  the  final 
judgment  alleged  fraud  on  the  part  of  Gor- 
don, in  that  the  conveyances  tendered  by 
him  in  court  on  January  5, 1918,  were  insuffi- 
cient, thus  inducing  the  court  to  erroneously 
enter  the  Judgment  now  sought  to  be  set 
aside,  we  said: 

"Manifestly,  there  could  be  and  was  presented 
upon  that  hearing  the  question  of  the  suffi- 
ciency of  such  conveyances,  which  the  court  was 
called  upon  to  decide,  and  as  to  which  fraud 
could  be  practiced  upon  the  court,  inducing  i 
wrong  decision;  furnishing  relators'  cause  for 
relief  such  as  they  in  their  petition  and  their 
application  to  this  court  are  seeking." 

And  we  concluded  therein  It  was  the  duty 
of  the  superior  court  to  entertain  the  peti- 
tion, and  directed  it  to  proceed  to  a  final  de- 
termination thereof.  Afterwards  issues  were 
made  up,  the  cause  was  heard,  and  the  trial 
court  entered  a  judgment,  denying  the  peti- 
tion to  vacate  the  final  judgment,  and  the 
Hillmans  have  appealed. 

The  trial  on  the  petition  to  vacate  oc- 
curred in  April,  1919.  It  appears  from  the 
evidence  that  Mrs.  Gordon,  who  was  living 
with  her  husband  when  they  acquired  the 
property  from  the  Hillmans,  died  on  August 
22,  1914,  during  the  pendency  of  the  appeal 
from  the  original  judgment.  She  left  sur- 
viving her  two  minor  sons,  Donald  P.  and 
Douglas  G.  Gordon,  one  of  whom,  Donald  P., 
attained  the  age  of  majority  on  March  2, 
1918,  while  the  other  is  yet  a  minor.  Mr. 
Gordon  was  appointed  and  qualified  as  ad- 
ministrator of  his  wife's  estate  on  September 
17,  1914,  and  there  is  no  showing  as  to  the 
distribution  of  property  or  the  closing  of  the 
administration  of  the  estate.  On  July  23, 
1913,  prior  and  preparatory  to  the  commence- 
ment of  the  original  action,  Gordon  and  wife 
executed  and  tendered  to  the  Hillmans  three 
several  Instruments  and  transfers,  offering  to 
reconvey  all  the  real  and  personal  property 
they  had  received  in  the  trade,  and  demand- 
ed reconveyance  from  the  Hillmans  of  prop- 
erty they  had  received.  The  tender  was 
kept  good  by  the  filing  of  the  Instruments  in 
court  upon  the  commencement  of  the  origi- 
nal suit  a  few  days  thereafter.  Those  three 
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Instruments  remained  in  the  registry  of  the 
court.    The  original  Judgment  waa  entered 
on  February  28,  1914,  and  the  remittitur 
from  this  court,  showing  an  affirmance  ol 
that  Judgment,  was  filed  In  the  superior  court 
on  April  2,  1917.   On  May  2,  191T,  Gordon, 
aa  administrator  of  his  wife's  estate,  filed  a 
petition  In  the  probate  department  of  the  su- 
perior court  for  an  order,  authorizing  him 
as  such  administrator  to  make  conveyances 
and  transfers  of  real  and  personal  property 
back  to  the  Hillmana,  and  Immediately,  with- 
out any  order  to  show  cause  or  notice  of  any 
kind,  and  without  any  appearance  or  con- 
sent of  the  minors  or  either  of  them,  the 
superior  court  made  and  entered  an  order, 
purporting  to  grant  authority  as  requested  in 
the  administrator's  petition.    On  the  same 
day  Gordon  individually  and  as  administra- 
tor executed  a  special  warranty  deed  to  the 
real  property  theretofore  acquired  from  the 
Hlllmans,  designating  therein  Hlllman  and 
wife  as  grantees,  and  also  Gordon  individu- 
ally executed  a  bill  of  sale  of  all  the  person- 
al property  theretofore  received  from  the 
Hlllmans,  designating  Hlllman  and  wife  as 
vendees;  and  on  that  day,  with  one  of  his 
attorneys,  tendered  the  two  Instruments  to 
one  of  the  then  attorneys  for  the  Hlllmans, 
claiming  they  were  In  compliance  with  the 
terms  of  the  affirmed  decree  or  decision  in 
the  cause  between  them.    The  instruments 
were  Initialed  on  the  margin  for  Identifica- 
tion by  the  Hlllmans'  attorney,  rejected,  and 
handed  back  to  Gordon  and  his  attorney, 
who  on  the  same  day  deposited  them  with 
the  clerk  of  the  court,  who,  it  seems,  placed 
them  In  an  envelope  already  containing  the 
three  deeds  dated  July  23,  1913.    On  the 
other  band,  on  September  30,  1917,  Hlllman 
and  wife,  as  grantors,  executed  two  special 
warranty  deeds  covering  the  real  property 
and  a  bill  of  sale  of  the  personal  property 
they  had  received  from  the  Gordons,  In  each 
of  which  B.  M.  Gordon  individually  and  as 
administrator  of  his  wife's  estate  is  named 
as  grantee,  and  on  October  17,  1917,  filed 
them  and  had  them  marked  as  filed  by  the 
clerk  of  the  court  in  the  original  case.  At 
the  present  trial  the  Judge  In  whose  depart- 
ment the  cause  bad  been  pending,  and  who 
signed  the  final  Judgment  of  January  S,  1918, 
testified  that  prior  to  the  date  of  the  final 
Judgment  one  of  the  attorneys  for  the  Hill- 
mans  had  Informed  him  that  the  Hlllmans 
had  executed  deeds  In  compliance  with  the 
original  decree,  and  that  they  were  in  the 
registry  of  the  court.    It  appears  that  on 
January  5,  1918,  one  of  the  attorneys  for 
respondents,  having  In  his  possession  the 
three  Instruments  dated  July  23,  1913,  exe- 
cuted by  Gordon  and  wife,  and  two  other  in- 
struments, one  executed  by  Gordon  individu- 
ally and  as  administrator,  and  the  other  by 
him  individually  on  May  2,  1917,  all  running 
to  Hlllman  and  wife,  appeared  In  court,  and 
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stated  he  had  deeds  which  complied  with  the 
order  of  the  court,  and  that  he  wanted  the 
Judgment  he  was  entitled  to  against  the  Hlll- 
mans. The  trial  Judge,  without  examining  the 
deeds,  assumed  they  were  sufficient  to  protect 
appellants,  and  signed  and  entered  the  Judg- 
ment now  in  question.  The  five  instruments 
were  returned  and  filed  in  the  clerk's  office. 
There  is  a  dispute  in  the  evidence  as  to  wheth- 
er or  not  appellants'  then  attorneys  actually 
saw  and  examined  the  deeds  used  h\  obtain- 
ing the  final  Judgment  for  more  than  90  days 
and  until  Just  a  few  days  before  they  filed 
their  petition  to  vacate  the  Judgment, 
although  they  had  ample  opportunity  to  do 
so.  However,  the  dispute  is  unimportant,  as 
we  view  the  case.  It  further  appears  that 
after  the  present  petition  to  vacate  the  final 
Judgment  was  filed,  Gordon,  as  guardian  of 
the  person  and  estate  of  Douglas  D.  Gordon, 
a  minor,  made  and  filed  In  the  probate  de- 
partment of  the  superior  court  his  petition 
for  an  order  authorizing  him  to  convey  to 
the  Hlllmans  by  special  warranty  deed  the 
lands  theretofore  conveyed  by  them  to  the 
Gordons,  and  that  immediately,  without  any 
order  to  show  cause  or  notice  of  any  kind, 
the  superior  court  made  and  entered  an  or- 
der, purporting  to  grant  such  authority ;  and 
on  July  22,  1918,  such  a  deed  was  executed 
by 'Gordon  individually  and  as  guardian  of 
Douglas  D.  Gordon  to  the  Hlllmans.  This 
deed  was  also  signed  by  Donald  P.  Gordon, 
of  age  at  that  time  The  deed  was  not  de- 
livered, but  was  offered  and  received  In  evi- 
dence at  the  present  trial. 

[1-4]  The  purpose  of  the  original  action 
was  the  rescission  of  mutual  conveyances  of 
real  and  personal  property.  The  plaintiffs 
therein  prevailed  over  the  defendants,  and 
obtained  a  Judgment  directing  restoration, 
each  to  the  other,  of  the  property  thereto- 
fore conveyed,  and  to  preserve  certain  equi- 
ties in  favor  of  the  respective  parties.  Con- 
scious of  the  rule  that  a  deed  procured  by 
fraud  vests  title  in  the  grantee,  the  Judg- 
ment properly  Imposed  upon  the  parties  the 
reciprocal  and  concurrent  obligations  of  re- 
conveyances within  a  specified  time;  in  the 
alternative,  however,  in  part  as  to  the  de- 
fendants, carrying  the  possibility  of  a  future 
money  Judgment  against  them.  The  proper- 
ty acquired  by  the  Gordons  became  commu- 
nity property,  and  upon  the  death  of  Mrs. 
Gordon,  Intestate,  on  August  22,  1914,  the 
title  to  one-half  of  the  real  property  vested 
immediately  in  her  two  minor  sons.  Rem. 
Code,  If  1342,  1366.  The  three  deeds  of  re- 
conveyance of  Mr.  and  Mrs.  Gordon  tendered 
to  the  Hlllmans  prior  to  the  original  suit 
became  wholly  Ineffectual,  upon  her  death, 
as  to  one-half  of  the  community  real  proper- 
ty, because  they  had  been  tendered,  and  the 
tender  kept  good  by  deposit  in  court  in  con- 
nection with  their  suit,  upon  condition  that 
the  Hlllmans  reconvey  or  be  compelled  to  do 
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so,  and  because  she  died  while  the  Hillmana 
under  the  specific  terms  of  the  original  de- 
cree and  their  right  of  appeal  and  superse- 
deas were  still  protesting  against  the  en- 
forcement of  the  condition  upon  which  the 
tender  was  made,  during  all  of  which  time 
the  Gordons  were  entitled  to  abandon  the 
controversy  and  recall  the  deeds.  The  deed 
executed  by  Gordon,  Individually  and  as  ad- 
ministrator of  his  wife's  estate,  to  the  Hill- 
mans,  and  tendered  on  May  2,  1917,  which 
was  rejected  by  .  the  Hlllmans'  attorney,  was 
Insufficient  as  to  the  title  to  one-half  of  the 
real  property.  Such  must  be  the  case,  wheth- 
er it  be  considered  an  attempt  on  the  part 
of  the  administrator  to  make  a  public  or  pri- 
vate sale,  since  there  was  no  show-cause  or- 
der made  upon  the  administrator's  petition 
to  sell,  and  consequently  no  notice  of  a  hear- 
ing published  or  personally  served  on  the 
parties  Interested  in  the  estate,  Including  the 
minor  heirs,  nor  any  appointment  of  or  ap- 
pearance by  a  guardian  ad  litem  for  the 
minor  heirs,  as  required  by  sections  1498, 
1499,  1502,  and  1692,  Bern.  Code.  With  these 
deeds  In  bis  possession,  but  without  advis- 
ing the  court  that  such  were  the  deeds  re- 
ferred to,  counsel  for  Gordon  represented  to 
the  court  that  he  had  sufficient  deeds  to  com- 
ply with  the  original  decree  on  Gordon's  be- 
half, and  he  wanted  his  alternative  Judg- 
ment against  the  Hlllmans.  The  court  re- 
lied on  the  representation,  and  entered  a 
judgment,  erroneously  finding  that  the  Gor- 
dons had  complied  with  the  original  Judg- 
ment, and  that  the  Hlllmans  had  not,  and 
entered  a  money  Judgment  against  the  Hlll- 
mans for  about  $45,000  subject  to  Immediate 
execution.  The  matter  of  actual  or  positive 
fraud  is  not  involved.  There  is  not  a  vestige 
of  proof  to  show  that  counsel,  or  any  of  them, 
were  actuated  by  dishonest  motives.  They 
still  contend,  erroneously  we  say,  with  per- 
fect candor,  as  they  did  then:  (a)  That  the 
obligations  imposed  by  the  original  judgment 
on  the  Gordons,  even  if  left  undone,  would 
in  no  way  relieve  the  Hlllmans  from  a  strict 
compliance  on  their  part  to  convey  or  suffer 
a  money  judgment;  (b)  that  no  interest  in 
the  real  property  descended  to  the  minor 
heirs  upon  the  death  of  Mrs.  Gordon,  because 
of  the  original  judgment  prior  to  her  death ; 
(c)  that  the  Gordon  deeds  of  July  23,  1013, 
were  delivered,.because  tendered  and  brought 
into  court;  and  (d)  that  those  deeds,  to- 
gether with  the  one  of  May  2,  1917,  by  Gor- 
don, individually  and  as  administrator,  were 
all  that  was  necessary  to  convey  title.  Nor 
do  we  think  the  so-called  guardian's  deed  of 
July  22,  1918,  In  any  way  relieved  the  situa- 
tion; it  being  ineffective  to  convey  any  in- 
terest or  estate. 

[6-7]  Further,  this  proceeding  is  also  a  di- 
rect attack  upon  the  final  judgment  of  Jan- 
uary 5,  1918,  and  the  first  direct  attack  ever 
made,  and  the  only  one  ever  made  in  the  su- 


perior court  As  already  noticed  and  as  was 
stated  in  State' ex  red.  Hlllman  v.  Superior 
Court,  supra,  the  original  judgment  was  not 
in  its  practical  effect  a  final  judgment  It 
imposed  reciprocal  obligations  to  be  per- 
formed in  the  future,  for  the  accomplish- 
ment of  which  Mrs.  Gordon  was  a  necessary 
party.  She  died  more  than  a  year  prior  to 
the  final  judgment,  and  neither  her  represent- 
Atlve  nor  successors  in  interest  have  ever 
been  substituted  to  continue  the  action.  At 
common  law  all  actions  pending  abated  upon 
the  death  of  a  necessary  party.  If  the  cause 
of  action  was  one  that  did  not  survive,  death 
finally  ended  the  action ;  but  if  a  cause  of 
action  was  one  that  did  survive,  a  new  ac- 
tion by  or  against  the  personal  representa- 
tive of  the  deceased  party  was  necessary  to 
prosecute  the  remedy.  Touching  the  latter 
class  of  actions  our  statute,  section  193,  Bern. 
Code,  provides  as  follows: 

"No  action  shall  abate  by  the  death,  marriage, 
or  other  disability  of  the  party,  or  by  the  trans- 
fer of  any  interest  therein,  if  the  cause  of  ac- 
tion survive  or  continue;  but  the  court  may  at 
any  time  within  one  year  (hereafter,  on  motion, 
allow  the  action  to  be  continued  by  or  against 
his  representatives  or  successors  in  interest" 

Which,  of  course,  means  if  there  is  no  sub- 
stitution within  one  year  the  action  does 
abate. 

In  the  case  of  Overlook  v.  Shinn,  28  Wash. 
205,  68  Pac.  436,  this  court  considered  a  sit- 
uation wherein  a  party  commenced  an  action 
of  the  kind  that  survives,  and  during  the 
pendency  of  the  action  the  plaintiff  died. 
Nothing  further  was  done  in  the  case  for 
more  than  a  year,  when  a  new  action,  was 
started  on  the  same  cause  by  the  adminis- 
trator of  the  deceased  person,  whereupon  the 
defendant  affirmatively  pleaded  in  bar  the 
commencement  of  the  former  suit,  the  serv- 
ice of  summons,  and  the  answer  of  defend- 
ant therein,  and  the  death  of  the  plaintiff 
in  the  first  suit  that  no  representative  or 
successor  in  Interest  of  the  deceased  person 
continued  that  action,  and  that  such  former 
action  was  still  pending  and  undetermined. 
It  was  decided  that  a  demurrer  to  the  spe- 
cial plea  was  properly  sustained.  In  the 
opinion,  upon  noticing  the  contentions  that 
the  first  clause  of  the  statute  was  manda- 
tory and  provided  against  abatement  In  the 
case  of  death  of  one  of  the  "parties  if  the 
cause  of  action  survived,  that  the  latter 
clause,  permitting  the  action  to  be  continued 
by  the  representative  is  permissive  only,  and 
whether  it  is  so  continued  or  not  it  is  still 
an  action  pending,  and  therefore  a  bar  to 
another  action  on  the  same  cause  until  the 
former  action  is  disposed  of,  it  was  held 
otherwise,  this  court  saying: 

"The  statute  conferring  the  right  must  mere- 
fore  be  read  as  a  whole,  and  effect  be  given,  if 
possible,  to  all  of  its  provisions.  In  the  statute 
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before  us,  while  it  states  in  the  first  clause,  as 
the  appellant  says,  that  no  action  shall  abate 
by  the  death  of  a  party,  it  is  plain  that  the  sec- 
ond clause  is  a  limitation  upon  the  first  By 
this  second  clause  the  right  of  the  representa- 
tive to  continue  the  action  Is  limited  to  one 
year." 

And  further  in  the  same  case  said: 

"It  was  intended  to  be  remedial;  to  promote 
justice,  not  to  operate  as  a  denial  thereof;  and 
a  proper  construction  of  its  provisions  author- 
izes the  conclusion  that  an  action  after  the 
death  of  a  party  abates  if  no  application  is 
made  to  continue  it  within  one  year  after  the 
death  of  such  party." 

That  the  rule  concerning  the  abatement  of 
actions  Is  applicable  to  final  judgments  made 
after  interlocutory  judgments  is  supported 
by  the  authorities  collected  in  note  V,  g,  49 
L.  B.  A.  166. 

[I]  To  avail  themselves  of  the  right  to 
have  set  aside  the  final  judgment  entered 
after  the  death  of  Mrs.  Gordon,  appellants 
have  proceeded  directly  in  the  cause  and 
-court  where  the  error  occurred,  according  to 
subdivision  6  of  section  464,  Bern.  Code, 
which  provides  for  vacating  a  Judgment  "for 
the  death  of  one  of  the  parties  before  the 
judgment  In  the  action.  •  •  •"  Such  a 
Judgment,  whether  it  be  considered  void  or 
voidable,  is,  according  to  general  authority 
also,  subject  to  direct  attack.  15  B.  C.  L.  p. 
703,  |  165 ;  Claflin  v.  Dunne,  129  111.  241,  21 
N.  E.  834,  16  Am.  St.  Bep.  263;  Seeley  v. 
Johnson,  61  Kan.  337,  59  Pac  631,  78  Am. 
St.  Bep.  314;  Cochrane  v.  Parker,  12  Cola 
App.  169,  54  Pac.  1027;  Alvls  v.  Saunders, 
113  Va.  208,  74  S.  E.  153. 

On  the  contrary,  it  is  contended  by  re- 
spondents that  the  judgment  complained  of 
is  "valid  in  every  way,"  because  this  court, 
in  the  case  of  Gordon  v.  Hillman,  102  Wash. 
411,  173  Pac.  22,  said,  "The  further  proceed- 
ings in  this  court  thereafter  were  not  void 
nor  voidable,  and  were  not  even  erroneous," 
and  because,  in  the  case  of  State  ex  rel. 
Hillman  v.  Superior  Court,  supra,  this  court 
in  effect  said  the  original  judgment  was  not 
in  Its  practical  effect  a  final  decree,  and  that 
the  subsequent  proceedings  were  only  carry 
ing  out  the  decree  already  existent   But  we 
do  not  so  understand.    In  the  first  place, 
both  of  these  were  original  cases  in  this 
court,  and  the  statute  (section  464,  Bern. 
Code)  provides  that  proceedings  to  vacate  a 
Judgment  must  be  commenced  in  the  superior 
court  where  the  Judgment   was  rendered. 
And,  besides,  what  was  decided  In  this  re- 
gard in  the  case  of  Gordon  v.  Hillman,  102 
Wash.  411,  173  Pac.  22,  was  that  the  origi- 
nal appeal  to  this  court  did  not  abate  by  the 
death  of  Mrs.  Gordon,  and  we  refused  to  re- 
call the  remittitur;  while  In  the  other  case 
it  was  held  that  the  trial  court  was  author- 


ised to  proceed  to  judgment  But  It  was 
not  said  that  the  trial  court  could  proceed 
to  a  proper  judgment  In  the  absence  of  the 
representative  or  successors  In  interest  "of 
Mrs.  Gordon. 

It  may  be  further  noticed  that  In  Gordon 
v.  Hillman,  102  Wash.  411,  173  Pac.  22,  It 
was  held  that  the  death  of  Mrs.  Gordon, 
after  appeal  taken  in  the  original  suit  did 
not  affect  the  appeal,  because  of  the  statute 
allowing  either  party  to  suggest  the  death 
and  to  have  the  substitution  of  a  representa- 
tive at  any  time  during  the  appeal.  Not  so, 
however,  at  the  date  of  the  final  judgment, 
January  5,  1918;  for  at  that  time — indeed, 
prior  to  the  going  down  of  the  remittitur  in 
the  Hillmana'  appeal  in  the  original  action — 
Mrs.  Gordon  had  been  dead  more  than  a 
year,  and  hence  the  right  of  any  of  the  sur- 
viving parties  to  the  action  to  suggest  the 
substitution  of  her  representative  or  succes- 
sors in  Interest  had  expired  according  to  the 
terms  of  the  second  clause  of  section  193, 
Bern.  Code. 

Respondents  contend  there  have  been  cer- 
tain ratifications  by  appellants  of  the  judg- 
ment All  of  the  evidence  relied  on  has  been 
examined,  and  we  are  satisfied  the  claim  is 
without  merit  It  involves  matters  of  fact 
a  detail  of  which  can  serve  no  useful  pur- 
pose. 

Reversed,  with  directions  to  the  trial  court 
to  set  aside  the  judgment  of  January  5,  1918. 

HOLCOMB,  a  J.,  and  PABKEB,  MACK- 
INTOSH, and  MAIN,  JJ.,  concur. 


CONCESSIONS  CO.  v.  MOBBIS,  Sheriff,  et 
al.   (No.  165560 

(Supreme  Court  of  Washington.  Dec.  15, 1919.) 

1.  Taxation  «=»6— Fixtures  in  building,  on 

MILITARY  RESERVATION  rURNIBHED  BT  LI- 
CENSEE BELONG  TO  THE  UNITED  STATES  AND 
ABE  NOT  TAXABLE  BT  STATE. 

In  view  of  Const  U.  S.  art  1,  I  8,  eL  17, 
giving  Congress  exclusive  legislative  power  over 
all  places  purchased  by  consent  of  state  Legis- 
lature "for  the  erection  of  forts,"  etc.,  Bern.  & 
Bal.  Code,  ft  6853,  6854,  consenting  to  acquisi- 
tion of  land  by  the  United  Statea  for  military 
purposes,  and  exempting  the  same,  with  "tene- 
ments and  appurtenances,"  from  state  taxation, 
and  Laws  1915,  p.  358,  exempting  aU  United 
Slates  property  from  taxation,  and  Laws  1917, 
pp.  2,  15,  consenting  to  the  donation  of  land  by 
Pierce  county  to  the  United  States  for  military 
reservation  at  Camp  Lewis,  and  giving  Congress 
exclusive  legislative  power  over  such  land,  fix- 
tures attached  to  the  buildings,  under  the  con- 
tract with  the  commandant  that  they  were  to 
remain  If  the  licensee  left  the  premises,  belonged 
to  the  United  States,  and  Pierce  county  cannot 
tax  them. 
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2.  Taxation  «=»20— Personal  fboptstt  oh 
united  suxu  ihlttaet  reservation  rot 

TAXABLE. 

'  The  Camp  Lewis  military  reservation,  which 
was  donated  by  Pierce  county  to  the  United 
States  by  consent  of  the  state  Legislature,  ex- 
cepting only  the  right  to  serve  criminal  and 
civil  process  therein  from  the  exclusive  control 
of  Congress,  Is  without  the  state  in  both  a  Ju- 
risdictional and  territorial  sense,  and  personal 
property  located  thereon  is  not  taxable,  in  view 
of  Rem.  tt  Bal.  Code,  f  9101,  providing  that  only 
property  in  the  state  can  be  listed  for  taxation. 

8.  United  States  ®=»3 — Ps opbsty  ceded  to 

FEDERAL  GOVERNMENT  HELD  IN  SOVEREIGN 
CAPACITY  OHLT  WHEN  SOVEBEIGNTT  HA8 
BEEN  CEDED  BT  STATE. 

Property  purchased  by  the  federal  govern- 
ment within  the  etate  and  by  its  consent  for 
purposes  enumerated  in  the  federal  Constitu- 
tion is  held  by  the  government  in  its  proprie- 
tary and  sovereign  capacity  only  when  there 
has  been  a  cession  of  sovereignty  by  the  state, 
and  where,  secured  without  the  state's  consent, 
it  is  held  in  proprietary  capacity  only,  and 
states  can  cede  sovereignty  over  such  proprietory 
lands  to  the  extent  they  see  fit 

4.  United  States  «$=»3— Conditional  and 
unconditional  cession  of  80vebeiontt 
over  lands  purchased  bt  united  states. 
While  the  state's  cession  of  jurisdiction  to 
the  federal  government  over  land  acquired  as 
provided  in  Const  U.  S.  art  1,  f  8,  d.  17,  is  an 
absolute  cession,  a  provision  for  service  of 
criminal  and  civil  process  within  such  lands  as 
not  invalid,  and  does  not  render  the  cession 
conditional,  but  the  cession  of  jurisdiction  to 
the  federal  government  over  land  not  acquired 
as  provided  in  the  Constitution  may  be  accom- 
panied by  such  conditions  as  the  state  sees  fit 
to  annex,  not  inconsistent  with  the  use  of  the 
property  or  the  purpose  for  which  it  waa  pur- 
chased. 

Department  1. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty; John  D.  Fletcher,  Judge. 

Suit  by  the  Concessions  Company  against 
Thomas  N.  Morris,  as  sheriff  of  Pierce  coun- 
ty, and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.  Judgment  reversed. 

Revelle  &  Revelle,  of  Seattle,  for  appellant. 
William  D.  Askren,  Frank  D.  Nash,  and  3. 
A  Sorley,  all  of  Tacoma,  for  respondents. 

MACKINTOSH,  J.  The  superior  court  sus- 
tained the  respondents'  demurrer  to  appel 
lant's  complaint  which,  in  substance,  alleged 
that  the  appellant  is  a  Washington  corpoak 
tion,  with  its  principle  place  of  business  in 
Seattle,  King  county,  and  that  the  respond- 
ents are  the  county  of  Pierce  and  its  assessor, 
treasurer,  and  sheriff.  The  appellant  has  a 
concession  to  operate  barber  shops  at  Green 
Park,  which  is  a  portion  of  the  federal  army 
post  known  as  Camp  Lewis.  This  concession 
was  granted  by  the  Camp  Lewis  Amusement 


Company,  which  holds  a  license  and  author- 
ity from  the  commanding  officer  at  Camp 
Lewis,  and  by  the  terms  of  the  concession  the 
appellant  bad  the  right  to  construct  and  oper- 
ate buildings  according  to  plans  and  specifi- 
cations approved  by  the  commanding  officer, 
and  to  pay  said  commanding  officer  a  loca- 
tion fee  and  a  privilege  tax  of  10  per  cent 
of  the  daily  gross  receipts  of  the  concession; 
the  concession  further  providing  that  all 
rights  under  it  might  be  terminated  by  the 
commanding  officer  for  breach  of  Its  terms 
or  for  military  reasons;  that  the  appellant 
should  submit  to  the  commanding  officer's  au- 
ditor its  records  and  accounts,  and  should 
abide  by  the  tariffs,  charges,  rates,  prices, 
and  rules  which  the  commanding  officer  may 
make  from  time  to  time.  It  was  further  pro- 
vided that  if  the  appellant  failed  to  operate 
the  concession  for  five  days,  the  commanding 
officer  could  command  the  appellant  to  va- 
cate, and  upon  such  order  the  appellant  would 
have  seven  days  to  take  from  the  buildings 
his  personal  property,  and  during  those  seven 
days  the  appellant  might  sell  the  buildings  to 
any  one  else  holding  a  concession  approved  by 
the  commanding  officer.  If  no  such  sale  was 
made  the  appellant's  rights  in  the  buildings 
terminated.  The  concession  could  not  be  as- 
signed without  the  commanding  officer's  con- 
sent   The  complaint  then  alleges  that  the 
appellant  erected  the  buildings  on  the  mili- 
tary reservation  as  provided  in  the  contract; 
that  the  reservation  is  the  property  of  the 
United  States;  that  the  buildings  could  not 
be  removed  therefrom,  and  that  the  appellant 
had  only  the  right  of  use  and  occupation; 
that  In  the  buildings  the  plaintiff  had  located 
personal  property  which  is  not  within  the  Ju- 
risdiction of  Pierce  county  or  the  state  of 
Washington,  but  in  the  exclusive  jurisdiction 
of  the  United  States  government  It  is  then 
alleged  that  the  respondents  assessed  the 
buildings,  fixtures,  and  personal  property  for 
taxes  for  the  year  1918,  and  that  the  officials 
of  Pierce  county  are  threatening  to  sell  this 
property  to  collect  the  tax.   The  complaint 
then  prays  for  an  Injunction  against  Pierce 
county  and  its  officers,  and  asks  that  the  as- 
sessments be  canceled  of  record.    The  re- 
spondents, by  demurring,  admit  the  appel- 
lant's allegation  that  the  title  to  the  reserva- 
tion is  In  the  federal  government  and  that 
therefore  the  provisions  of  the  act  of  1917, 
hereinafter  referred  to,  relating  to  the  ac- 
quisition of  such  title  have  been  complied 
with 

[1  ]  This  appeal  presents  for  the  determina- 
tion of  this  court  the  question  as  to  whether 
or  not  property  Interests  of  the  appellant  lo- 
cated on  the  military  reservation  at  Camp 
Lewis,  are  subject  to  taxation  by  the  state  as 
a  part  of  the  property  within  the  state,  the 
appellant  claiming  that  this  property,  being 
;  situated  on  a  military  reservation,  is  within 
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the  Jurisdiction  of  the  United  States,  and  not 
within  the  Jurisdiction  of  the  state  of  Wash- 
ington or  Pierce  county. 
Const  U.  S.  art  1,  f  8,  d.  IT,  provides  that: 

"Congress  shall  have  power  *  *  •  to  exer- 
cise exclusive  legislation  in  all  cases  whatsoever, 
over  such  district  (not  exceeding  ten  miles 
square)  as  may,  by  cession  of  particular  states, 
and  the  acceptance  of  Congress,  become  the  seat 
of  the  government  of  the  United  States,  and  to 
exercise  like  authority  over  all  places  purchased 
by  the  consent  of  the  Legislature  of  the  state 
in  which  the  same  shall  be,  for  the  erection  of 
forts,  magazines,  arsenals,  dockyards,  and  other 
needful  buildings." 

The  state  of  Washington,  by  section  6853, 
Item.  &  Bal.  Code,  consented  to  the  acquisi- 
tion by  the  United  States  of  lands  for  mili- 
tary purposes,  this  act  being  in  harmony  with 
the  federal  constitutional  provision  above 
quoted,  and  the  act  providing  that — 

"The  jurisdiction  of  this  state  is  hereby  ced- 
ed to  the  United  States  of  America  over  all  such 
land  or  lands  as  may  have  been  or  may  be 
hereafter  acquired  by  purchase  or  by  condemna- 
tion, or  set  apart  by  the  general  government 
for  any  or  either  of  the  purposes  before  men- 
tioned: Provided,  that  this  state  shall  retain 
concurrent  jurisdiction  with  the  United  States 
in  and  over  all  tracts  so  acquired  or  set  apart 
as  aforesaid,  so  far  as  that  all  civil  and  crim- 
inal process  that  may  issue  under  the  authority 
of  this  state  against  any  person  or  persons 
charged  with  crimes  committed,  or  for  any  cause 
of  action  or  suit  accruing  without  the  bounds 
of  any  such  tract,  may  be  executed  therein,  in 
the  same  manner  and  with  like  effect  as  though 
this  assent  and  cession  had  not  been  granted." 

And  in  the  following  section,  being  section 
6854,  the  Legislature  provided: 

"The  tracts,  pieces,  or  parcels  of  land  so  ac- 
quired or  set  apart,  together  with  the  tenements 
and  appurtenances  for  the  purposes  before  men- 
tioned, shall  be  held  exempt  from  taxation  by 
the  state  of  Washington." 

The  Legislature  in  1917,  In  chapter  8  and 
chapter  4,  was  dealing  particularly  with  the 
Camp  Lewis  Reservation,  and  In  those  chap- 
ters consented  to  the  acquisition  and  grant- 
ed exclusive  jurisdiction  to  the  Congress  of 
the  United  States  of  the  territory  donated  for 
a  military  reservation;  section  20,  chapter  8, 
being  as  follows: 

"Pursuant  to  the  Constitution  and  lows  of 
the  United  States,  and  especially  to  paragraph 
17  of  section  8  of  article  1  of.  such  Constitu- 
tion, the  consent  of  the  Legislature  of  the  state 
of  Washington  is  hereby  given  to  the  United 
States  to  acquire,  by  donation  from  Pierce 
county,  title  to  all  lands  herein  intended  to  be  re- 
ferred to,  *  *  *  and  the  consent  of  the  state 
of  Washington  is  hereby  given  to  the  exercise 
by  the  Congress  of  the  United  States  of  exclu- 
sive legislation  in  all  cases  whatsoever  over 
such  tracts  or  parcels  of  land  so  conveyed  to 
it:  *  *  *  Provided,  that  all  civil  process  is- 
sued from  the  courts  of  this  state  and  such 
criminal  process  as  may  issue  under  the  anthor- 
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ity  of  this  state,  against  any  person  charged  with 
crime  in  cases  arising  outside  of  said  reserva- 
tion, may  be  served  and  executed  thereon  in  the 
same  mode  and  manner  and  by  the  same  officers 
as  if  the  consent  herein  given  had  not  been 
made." 

The  state  of  Washington  and  its  subsidiary 
municipalities  have  no  right  to  assess  and  tax 
the  lands,  buildings,  and  fixtures  situated 
within  the  military  reservation,  which  are 
the  property  of  the  United  States  government, 
and  it  cannot  be  disputed  that  so  much  of 
such  property  as  bas  been  attempted  by  the 
respondents  to  be  assessed  against  the  appel- 
lant has  been  asspssed  wrongfully;  under  the 
contract  the  buildings  and  fixtures  being  the 
property  of  the  government,  and  not  of  the  ap- 
pellant. The  contract  clearly  provides  that 
the  buildings  are  to  be  of  a  permanent  nature 
and  to  remain  where  constructed,  and  the 
contract  especially  provides  against  their  re- 
moval by  the  appellant,  whose  only  right  was 
to  their  use  and  occupation,  subject  to  the 
power  of  the  commanding  officer  to  terminate 
that  right  at  any  time  for  military  reasons. 
That  right  is  also  terminated  by  the  cessation 
of  the  use  by  the  appellant.  Therefore,  by 
express  agreement  in  the  contract,  as  well  as 
by  the  common-law  principle  governing  the 
construction  of  buildings  upon  lands  of  an- 
other and  the  attachment  of  fixtures  thereto, 
the  buildings  and  fixtures  used  by  the  appel- 
lant are  the  property  of  the  United  States. 
The  Laws  of  1915,  chapter  131,  expressly 
provide  that  "all  property,  whether  real  or 
personal,  belonging  exclusively  •  •  •  to 
the  United  States"  shall  be  exempt  from  tax- 
ation. There  then  only  remains  a  question  of 
whether  the  appellant's  personal  property  sit- 
uated upon  the  reservation  is  subject  to  state 
and  county  assessment  and  taxation. 

[2]  Under  our  law,  Rem.  &  BaL  Code,  I 
9101,  only  personal  property  in  the  state  of 
Washington  can  be  listed  tor  taxation,  and 
the  question,  therefore,  must  be  answered  by 
a  determination  of  whether  personal  property 
situated  upon  this  military  reservation  is  in 
the  state  of  Washington.  It  seems  to  us  that 
the  answer  to  this  is  clear,  and  that  such 
property  is  without  the  state  in  both  a  juris- 
dictional and  territorial  sense,  for,  as  we 
have  seen  by  the  Constitution  of  the  United 
States,  and  the  act  of  the  Legislature  of  this 
state,  both  the  military  reservation  itself  and 
the  jurisdiction  and  legislation  over  it  have 
been  granted  to  the  United  States,  and  there- 
by there  has  been  created  an  Independent 
sovereignty  the  territory  of  which  is  sur- 
rounded by  the  state  of  Washington,  but  over 
which  the  state  of  Washington  has  no  juris- 
diction. A  territory  has  been  created  which 
resembles  that  of  the  District  of  Columbia, 
the  only  reservation  being  that  the  state  of 
Washington  can  serve  civil  and  criminal  pro- 
cess therein  on  actions  arising  outside  the 
reservation. 
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The  Supreme  Court  of  Massachusetts,  in 
Commonwealth  v.  Clary,  8  Mass.  72,  had  be- 
fore It  the  question  of  Jurisdiction  over  the 
lands  In  Springfield  purchased  by  the  United 
States  for  the  purpose  of  erecting  an  arsenal 
by  consent  of  the  state,  and  that  court, 
through  its  chief  justice,  said: 

"On  the  facts  agreed  in  this  case  we  are  of 
opinion  that  the  territory  on  which  the  offense 
charged  is  agreed  to  have  been  committed  is 
the  territory  of  the  United  States,  over  which 
the  Congress  have  the  exclusive  power  of  legis- 
lation. The  assent  of  the  commonwealth  to  the 
purchase  of  this  territory  by  the  United  States 
had  this  condition  annexed  to  It— that  civil  and 
criminal  process  might  be  served  therein  by  the 
officers  of  the  commonwealth.  This  condition 
was  made  with  a  view  to  prevent  the  territory 
from  becoming  a  sanctuary  for  debtors  and 
criminals;  and  from  the  subsequent  assent  of 
the  United  States  to  the  said  condition,  evidenc- 
ed by  their  making  the  purchase,  it  results  that 
the  officers  of  the  commonwealth,  in  executing 
such  process,  act  under  the  authority  of  the 
United  States.  No  offenses  committed  within 
that  territory  are  committed  against  the  laws 
of  this  commonwealth ;  nor  can  such  offenses  be 
punishable  by  the  courts  of  the  commonwealth, 
unless  the  Congress  of  the  United  States  should 
give  to  the  said  courts  jurisdiction  thereof. 

"As  a  consequence  of  these  positions,  it  is 
the  opinion  of  the  court  that  they  have  no  cog- 
nizance of  the  offenses  charged  in  this  indict- 
ment, and  that  the  defendant  must  be  dis- 
charged. 

"An  objection  occurred  to  the  minds  of  some 
members  of  the  court  that,  if  the  laws  of  the 
commonwealth  have  no  force  within  this  ter- 
ritory, the  inhabitants  thereof  cannot  exercise 
any  civil  or  political  privileges,  under  the  laws 
of  Massachusetts,  within  the  town  of  Spring- 
field. We  are  agreed  that  such  consequence  nec- 
essarily follows;  and  we  think  that  no  hard- 
ship is  thereby  imposed  on  those  inhabitants,  be- 
cause they  are  not  interested  in  any  elections 
made  within  the  state,  or  held  to  pay  any  tax- 
es imposed  by  its  authority,  nor  bound  by  any 
of  its  laws.  And  it  might  be  very  inconvenient 
to  the  United  States  to  have  their  laborers,  ar- 
tificers, officers,  and  other  persons  employed  in 
their  service  subjected  to  the  services  required 
by  the  commonwealth  of  the  inhabitants  of  the 
several  towns." 

Cooley  on  Taxation  (3d  Ed.)  vol.  1,  p.  84, 
says: 

"Persons  and  property  not  within  the  terri- 
torial limits  of  the  state  cannot  be  taxed  by 
it.  In  such  a  case  the  state  affords  no  protec- 
tion, and  there  is  nothing  for  which  taxation 
can  be  equivalent.  This  rule  is  applicable 
*  *  *  to  persons  who  reside  on  lands  pur- 
chased by  or  ceded  to  the  United  States  for 
navy  yards,  forts,  etc.,  where  the  state  has  re- 
served no  other  jurisdiction  than  that  to  serve 
process." 

The  case  of  State  of  Indiana  v.  Pullman 
Palace  Car  Co.  (C.  C.)  16  Fed.  193,  defines  the 
limits  of  the  state  power  of  taxation  as  being 
coextensive  with  its  sovereignty,  and  reaches 
all  the  property  In  tbe  state  which  is  not 
within  the  Jurisdiction  of  the  federal  govern- 


I  ment ;  the  court  holding  that  while  the  tax- 
ing power  of  the  state  is  unlimited  within 
,  its  Jurisdiction,  it  cannot,  however,  be  exer- 
;  cised  over  persons  or  property  beyond  its  ter- 
i  ritory  or  jurisdiction.  To  the  same  effect  see 
Central  Railroad  Co.  of  Mew  Jersey  v.  Jersey 
City,  70  N.  J.  Law,  81,  56  At!.  239,  and  People 
v.  Reardon,  184  N.  Y.  431,  T7  N.  E.  970,  8 
L.  R.  A.  (N.  S.)  314,  112  Am.  St  Rep.  628, 6 
Ann.  Cas.  515,  and  tbe  Cleveland,  etc..  Rail- 
road Co.  v.  Pennsylvania,  15  Wall.  300,  a 
L.  Ed.  179,  where  the  Supreme  Court  said: 

"The  power  of  taxation,  however  vast  in  its 
character  and  searching  in  its  extent,  is  nec- 
essarily limited  to  subjects  within  the  jurisdic- 
tion of  the  state.  These  subjects  are  persons, 
property,  and  business.  Whatever  form  taxa- 
tion may  assume,  whether  as  duties,  imposts, 
excises,  or  licenses,  it  must  relate  to  one  of 
these  subjects." 

The  Supreme  Court  of  the  United  States  In 
Ft  Leavenworth  Railroad  Co.  v.  Lowe,  114 
U.  S.  525,  5  Sup.  Ct.  995,  29  L.  Ed.  264, 
discusses  this  question  in  the  most  exhaus- 
tive and  Interesting  opinion  by  Mr.  Justice 
Field,  In  the  course  of  which  he  says: 

"When  the  title  is  acquired  by  purchase  by 
consent  of  the  Legislatures  of  the  states,  the 
federal  jurisdiction  is  exclusive  of  all  state  au- 
thority. This  follows  from  the  declaration  of 
the  Constitution  that  Congress  shall  have  'like 
authority'  over  such  places  as  it  has  over  the 
district  which  is  the  Beat  of  government;  mat 
is,  the  power  of  'exclusive  legislation  in  all  cas- 
es whatsoever.'  Broader  or  clearer  language 
could  not  be  used  to  exclude  all  other  authority 
than  that  of  Congress ;  and  that  no  other  au- 
thority can  be  exercised  over  them  has  been 
the  uniform  opinion  of  federal  and  state  tribu- 
nals and  of  the  Attorneys  General. 

"The  reservation  which  has  usually  accompa- 
nied the  consent  of  the  states  that  civil  and 
criminal  process  of  the  state  courts  may  be 
served  in  the  places  purchased  is  not  consider- 
ed as  interfering  in  any  respect  with  the  su- 
premacy of  the  United  States  over  them;  but 
is  admitted  to  prevent  them  from  becoming  an 
asylum  for  fugitives  from  justice.  •  *  * 

"Thus,  in  United  States  v.  Cornell,  2  Mason, 
60  [Fed.  Cas.  No.  14,867],  it  was  held  by  Mr. 
Justice  Story,  that  the  purchase  of  land  by  the 
United  States  for  public  purposes,  within  the 
limits  of  a  state,  did  not  of  itself  oust  the  ju- 
risdiction or  sovereignty  of  the  state  over  the 
lands  purchased,  but  that  the  purchase  must 
be  by  consent  of  the  Legislature  of  the  state, 
and  then  the  jurisdiction  of  the  United  States 
under  the  Constitution  became  exclusive. 
•  •  • 

"These  authorities  [cited  in  the  opinion  in  pre- 
ceding paragraphs]  are  sufficient  to  support  the 
proposition  which  follows  naturally  from  the 
language  of  the  Constitution,  that  no  other  leg- 
islative power  than  that  of  Congress  can  be  ex- 
ercised over  lands  within  a  state  purchased  by 
the  United  States  with  her  consent  for  one  of 
the  purposes  designated,  and  that  such  consent 
under  the  Constitution  operates  to  exclude  all 
other  legislative  authority. 

"But  with  reference  to  lands  owned  by  the 
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United  States,  acquired  by  purchase  without  the 
consent  of  the  state,  or  by  cessions  from  other 
governments,  the  case  is  different.  Story,  in 
his  Commentaries  on  the  Constitution,  says, 
'If  there  has  been  no  cession  by  the  state  of  the 
place,  although  it  has  been  constantly  occupied 
and  used  under  purchase,  or  otherwise,  by  the 
United  States  for  a  fort  or  arsenal,  or  other 
constitutional  purpose,  the  state  jurisdiction 
still  remains  complete  and  perfect ;'  and  in  sup- 
port of  this  statement  he  refers  to  People  v. 
Godfrey,  17  Johns.  [N.  T.]  225.  In  that  case 
the  land  on  which  Ft.  Niagara  was  erected,  in 
New  York,  never  having  been  ceded  by  the  state 
to  the  United  States,  it  was  adjudged  that  the 
courts  of  the  state  had  jurisdiction  of  crimes 
or  offenses  against  the  laws  of  the  state  commit- 
ted within  the  fort  or  its  precincts,  although  it 
had  been  garrisoned  by  the  troops  of  the  United 
States  and  held  by  them  since  its  surrender  by 
Great  Britain,  pursuant  to  the  Treaties  of  1783 
and  1794.  In  deciding  the  case,  the  court  said 
that  the  possession  of  the  post  by  the  United 
States  must  be  considered  as  a  possession  for 
the  state,  not  in  derogation  of  her  rights,  ob- 
serving that  it  regarded  it  as  a  fundamental 
principle  that  the  rights  of  sovereignty  were 
not  to  be  taken  away  by  implication.  If  the 
United  States,'  the  court  added,  'had  the  right 
of  exclusive  legislation  over  the  fortress  of 
Niagara  they  would  have  also  exclusive  juris- 
diction; but  we  are  of  opinion  that  the  right 
of  exclusive  legislation  within  the  territorial 
limits  of  any  state  can  be  acquired  by  the  Unit- 
ed States  only  in  the  mode  pointed  out  in  the. 
Constitution,  by  purchase,  by  consent  of  the 
Legislature  of  the  state  in  which  the  same  shall 
be,  for  the  erection  of  forts,  magazines,  arsenals, 
dockyards,  and  other,  needful  buildings.  The  es- 
sence of  that  provision  is  that  the  state  shall 
freely  cede  the  particular  place  to  the  United 
States  for  one  of  the  specific  and  enumerated 
objects.  This  jurisdiction  cannot  be  acquired 
tortiously  or  by  disseisin  of  the  state;  much 
less  can  it  be  acquired  by  mere  occupancy,  with 
the  implied  or  tacit  consent  of  the  state,  when 
such  occupancy  is  for  the  purpose  of  protection.' 

"Where,  therefore,  lands  are  acquired  in  any 
other  way  by  the  United  States  within  the  lim- 
its of  a  state  than  by  purchase  with  her  con- 
sent, they  will  hold  the  lands  subject  to  this 
qualification:  That  if  upon  them  forts,  arsenals, 
or  other  public  buildings  are  erected  for  the  us- 
es of  the  general  government,  such  buildings 
with  their  appurtenances,  as  instrumentalities 
for  the  execution  of  its  powers,  will  be  free  from 
any  such  interference  and  jurisdiction  of  the 
state  as  would  destroy  or  impair  their  effective 
use  for  the  purposes  designed.  Such  is  the  law 
with  reference  to  all  instrumentalities  created  by 
the  general  government.  Their  exemption  from 
state  control  ia  essential  to  the  independence 
and  sovereign  authority  of  the  United  States 
within  the  sphere  of  their  delegated  powers. 
But,  when  not  used  as  such  instrumentalities, 
the  legislative  power  of  the  state  over  the  places 
acquired  will  be  as  full  and  complete  as  over 
any  other  places  within  her  limits. 

"As  already  stated,  the  land  constituting  the 
Ft.  Leavenworth  military  reservation  was  not 
purchased,  but  was  owned  by  the  United  States 
by  cession  from  France  many  years  before  Kan- 
sas became  a  state;  and  whatever  political 
sovereignty  and  dominion  the  United  States  had 


over  the  place  comes  from  the  cession  of  the 
state  since  her  admission  into  the  Union.  It 
not  being  a  case  where  exclusive  legislative  au- 
thority is  vested  by  the  Constitution  of  the 
United  States,  that  cession  could  be  accompa- 
nied with  such  conditions  as  the  state  might  see 
fit  to  annex,  not  inconsistent  with  the  free  and 
effective  use  of  the  fort  as  a  military  post. 
•  •  * 

"We  are  here  met  with  the  objection  that  the 
Legislature  of  a  state  haa  no  power  to  cede 
away  her  jurisdiction  and  legislative  power  over 
any  portion  of  her  territory,  except  aa  such 
cession  follows  under  the  Constitution  from  her 
consent  to  a  purchase  by  the  United  States  for 
some  one  of  the  purposes  mentioned.  If  this 
were  so,  it  would  not  aid  the  railroad  company ; 
the  jurisdiction  of  the  state  would  then  remain 
as  it  previously  existed.  But  aside  from  this 
consideration,  it  is  undoubtedly  true  that  the 
state,  whether  represented  by  her  Legislature, 
or  through  a  convention  specially  called  for  that 
purpose,  is  incompetent  to  cede  her  political 
jurisdiction  and  legislative  authority  over  any 
part  of  her  territory  to  a  foreign  country,  with- 
out the  concurrence  of  the  general  government. 
The  jurisdiction  of  the  United  States  extends 
over  all  the  territory  within  the  states,  and 
therefore  their  authority  must  be  obtained,  as 
well  as  that  of  the  state  within  which  the  ter- 
ritory is  situated,  before  any  cession  of  sov- 
ereignty or  political  jurisdiction  can  be  made  to 
a  foreign  country.  And  so  when  questions  arose 
as  to  the  northeastern  boundary,  in  Maine,  be- 
tween Great  Britain  and  the  United  States,  and 
negotiations  were  in  progress  for  a  treaty  to 
settle  the  boundary,  it  was  deemed  necessary 
on  the  part  of  our  government  to  secure  the  co- 
operation and  concurrence  of  Maine,  so  far  as 
such-  settlement  might  involve  a  cession  of  her 
sovereignty  and  jurisdiction  as  well  as  title  to 
territory  claimed  by  her,  and  of  Massachusetts, 
so  far  as  it  might  involve  a  cession  of  title  to 
lands  held  by  her.  Both  Maine  and  Massa- 
chusetts appointed  commissioners  to  act  with 
the  secretary  of  state,  and  after  much  negotia- 
tion the  claims  of  the  two  states  were  adjusted, 
and  the  disputed  questions  of  boundary  settled. 
The  commissioners  of  Maine  were  appointed  by 
her  Legislature;  and  those  of  Massachusetts 
by  her  Governor  under  authority  of  an  act  of 
her  Legislature.  It  was  not  deemed  necessary 
to  call  a  convention  of  the  people  in  either  of 
them  to  give  to  the  commissioners  the  requisite 
authority  to  act  effectively  for  their  respective 
states.   5  Webster's  Works,  90;  6  Id.  273. 

"In  their  relation  to  the  general  government, 
the  states  of  the  Union  stand  in  a  very  different 
position  from  that  which  they  hold  to  foreign 
governments.  Though  the  jurisdiction  and  au- 
thority of  the  general  government  arc  essential- 
ly different  from  those  of  the  state,  they  are  not 
those  of  a  different  country;  and  the  two,  the 
state  and  general  government,  may  deal  with 
each  other  in  any  way  they  may  deem  best  to 
carry  out  the  purposes  of  the  Constitution.  It 
is  for  the  protection  and  interests  of  the  states, 
their  people  and  property,  as  well  as  for  the 
protection  and  interests  of  the  people  generally 
of  the  United  States,  that  forts,  arsenals,  and 
other  buildings  for  public  uses  ore  constructed 
within  the  states.  As  instrumentalities  for  the 
execution  of  the  powers  of  the  general  govern- 
ment, they  are,  as  already  said,  exempt  from 
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such  control  of  the  states  as  would  defeat  or 
impair  their  use  for  those  purposes;  and  if,  to 
their  more  effective  use,  a  cession  of  legislative 
authority  and  political  jurisdiction  by  the  state 
would  be  desirable,  we  do  not  perceive  any  ob- 
jection to  its  grant  by  the  Legislature  of  the 
state.  Such  cession  is  really  as  much  for  the 
benefit  of  the  state  as  it  is  for  the  benefit  of 
the  United  States.  It  is  necessarily  temporary, 
to  be  exercised  only  so  long  as  the  places  con- 
tinue to  be  used  for  the  public  purpose*  for 
which  the  property  was  acquired  or  reserved 
from  sale.  When  they  cease  to  be  thus  used, 
the  jurisdiction  reverts  to  the  state. 

"The  military  reservation  of  Ft.  Leavenworth 
was  not,  as  already  said,  acquired  by  purchase 
with  the  consent  of  Kansas.  And  her  cession  of 
jurisdiction  is  not  of  exclusive  legislative  au- 
thority over  the  land,  except  so  far  as  that  may 
be  necessary  for  its  use  as  a  military  post ;  and 
it  is  not  contended  that  the  saving  clause  in  the 
act  of  cession  interferes  with  such  use.  There 
is,  therefore,  no  constitutional  prohibition 
against  the  enforcement  of  that  clause.  The 
right  of  the  state  to  subject  the  railroad  proper- 
ty to  taxation  exists  as  before  the  cession." 

[3]  That  case  establishes  that  property 
purchased  by  the  federal  government  within 
the  state  and  by  its  consent  for  the  purposes 
enumerated  In  the  Constitution  is  held  by  the 
government  in  its  proprietary  and  sovereign 
capacity  only  when  there  has  been  a  cession 
of  sovereignty  by  the  state;  that  property 
owned  by  the  federal  government  of  which 
it  bad  both  proprietary  and  sovereign  Juris- 
diction prior  to  the  admission  of  the  state  in- 
to the  Union  is,  after  such  admission,  held  by 
the  federal  government  only  in  its  proprie- 
tary capacity  unless  the  state  after  its  crea- 
tion cedes  sovereignty,  and  that  such  cession 
of  sovereignty  may  be  as  restricted  as  the 
state  sees  fit  to  grant;  that  property  acquired 
by  the  federal  government  without  consent  of 
the  state,  as  by  condemnation  or  otherwise, 
is  held  by  the  federal  government  in  its  pro- 
prietary capacity  only;  that  the  various 
states  can  cede  to  the  federal  government 
sovereignty  over  lands  which  are  held  in  fed- 
eral proprietorship  with  such  limitations  up- 
on that  cession  of  sovereignty  as  the  state 
may  Impose,  but  that  where  such  cession  of 
sovereignty  is  made  to  the  federal  govern- 
ment of  property  acquired  by  the  federal  gov- 
ernment by  purchase  and  with  the  state's 
consent  and  for  the  purposes  enumerated  in 
the  Constitution,  the  cession  of  the  state's 
sovereignty  must  be  complete. 

To  the  point  that  where  land  within  the 
state  is  purchased  by  the  federal  government 
for  the  purposes  enumerated  in  the  Consti- 
tution with  consent  of  the  Legislature  federal 
jurisdiction  of  the  same  is  exclusive  of  state 
Jurisdiction,  see  Sharon  t.  Hill  (C.  C.)  24 
Fed.  731;  Martin  v.  House  (C.  C.)  39  Fed. 
695.  In  Bannon  v.  Burnes  (C.  C.)  39  Fed.  892, 
the  circuit  court  of  Missouri  said: 

"So  the  sovereign — the  local  state  govern- 
ment— consented  to  this  purchase  by  the  su- 


■  perior  government  before  it  was  made,  and 
covenanted  on  its  part  that,  when  toe  United 
States  should  acquire  the  title  of  the  owner,  the 
jurisdiction  of  the  state  should  cease  over  the 
property,  and  that  of  the  United  States  should 
attach,  with  the  single  reservation  of  the  right 
of  entry  for  service  of  legal  process.  Then  fol- 
lows the  covenant  of  assurance  that,  whenever 
the  state  obtained  such  property  by  purchase  or 
grant,  the  property  thenceforth  should  be  for- 
ever 'exonerated  from  all  taxes,  assessments, 
and  other  charges,  which  may  be  levied  or  im- 
posed under  the  authority  of  the  state.'  The 
taxing  power  is  the  attribute  of  sovereignty, 
and  the  exercise  of  the  highest  jurisdiction.  Ai 
it  is  a  power  to  be  exercised  or  forborne  at  the 
will  of  the  sovereign  having  jurisdiction,  it  fol- 
lows logically  that  the  sovereign  may  cede  away 
such  right,  and  release  the  burden.   And  when 
the  grant  -  has  been  accepted  by  the  general 
government,  and  the  conditions  of  the  purchase 
have  been  fully  performed,  such  grant  becomes 
a  solemn  compact,  which  the  general  government 
would  not  permit  the  state  to  violate.  The 
term  'exonerated*  was,  presumably,  employed  in 
its  ordinary  acceptation :  To  be  relieved  of  as 
a  charge;  to  be  discharged  or  exempted.'  Be  the 
contention  of  plaintiff's  counsel  correct,  that  the 
lien  of  the  city  government  on  this  property,  so 
far  as  the  owner  and  all  other  persons  were  con- 
cerned, attached  on  the  1st  day  of  January,  1879, 
yet  under  the  city  charter  (section  4,  art.  6)  the 
fiscal  year  begins  on  the  third  Monday  in  April, 
which  in  1879  was  the  21st  day  of  April.  The 
assessment  is  made  between  the  1st  day  of  Jan- 
uary and  the  third  Monday  of  April,  and  is  de- 
livered to  the  council  at  its  first  meeting  of  the 
fiscal  year.  The  council  then  by  ordinance  pro- 
ceeds 'to  levy  taxes  for  the -fiscal  year.'  A  copy 
of  this,  with  the  assessment  books,  is  delivered 
to  the  auditor,  who  then  extends  the  taxes,  and 
delivers  the  tax  book  to  the  collector  on  the  1st 
day  of  May.    Sections  20,  21.    From  which  it 
is  manifest  that  the  taxes  for  the  year  1879  were 
not  levied  until  after  the  9th  day  of  April,  and 
after  the  United  States  had  acquired  title  to  the 
property  by  purchase.  •  •  •  The  state,  by 
the  act  of  cession,  covenanted,  in  effect,  that 
when  the  government  should  purchase  this  prop- 
erty it  would  not  thereafter  make  any  levy; 
and  if  the  state  itself  had  proceeded  as  did  the 
city  to  make  a  levy  for  the  purpose  of  taxation, 
after  the  9th  day  of  April,  1879,  this  property 
would  have  been  exonerated  therefrom.  The 
municipal  corporation  of  Kansas  City  is  an  in- 
tegral part  of  the  state.   It  is  but  an  adjunct 
of  the  state  power,  to  aid  in  carrying  out  the 
ends  of  government.  It  is  therefore  no  less  an 
action  taken  by  the  state  when  done  through 
the  agency  of  a  subordinate  municipal  corpora- 
tion. When  the  superior  sovereignty  ceded  away 
its  right  and  jurisdiction  to  make  this  levy  and 
sale,  it  necessarily  negatived  and  withdrew  the 
power  of  its  inferior,  existing  by  its  consent, 
and  acting  as  one  of  its  governmental  instru- 
ments, to  do  that  which  itself  could  not." 

In  the  case  of  In  re  Ladd  (C.  C.)  74  Fed. 
31,  It  was  held  that  the  state  had  no  Juris- 
diction over  crimes  committed  at  Ft  Robin- 
son, the  title  to  the  land  within  the  fort  hav- 
ing been  acquired  from  France  in  1803,  but 
when  Nebraska  was  admitted  to  the  Union  in 
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1867  the  land,  then  not  being  used  for  mili- 
tary purposes,  passed  Into  the  Jurisdiction  of 
the  state.  In  1876  a  military  reservation  was 
established  there  by  the  government  and  In 
1887  the  Legislature  of  Nebraska  ceded  Juris- 
diction of  the  reservation  with  certain  con- 
ditions. The  court  held  that  the  cession  of  Ju- 
risdiction created  by  the  act  of  1887  was  le- 
gal, and  when  it  went  into  effect  the  Jurisdic- 
tion was  wholly  ceded  to  the  United  States, 
and  until  that  exclusive  Jurisdiction  is  ter- 
minated by  the  federal  government  ceasing  to 
own  or  exercise  control  thereof  or  retrocedes 
It  to  the  state  such  cession  was  within  the 
Legislative  power  of  the  state,  the  court  say- 
ing: 

"Here  we  find  that  there  were  parties  com- 
petent to  contract;  a  subject-matter  to  be 
contracted  about;  an  agreement  reached,  as 
evidenced  by  the  adoption  of  the  act  of  March, 
1887,  by  the  Legislature  of  the  state,  and  its 
acceptance  by  the  United  States;  and  a  snffi- 
cient  consideration,  in  the  large  outlay  of  mon- 
ey made  by  the  United  States  in  the  enlargement 
of  the  post,  and  other  improvements  made  on 
the  reservation.  *  *  *  By  the  cession  of  ju- 
risdiction contained  in  the  act  of  March,  1887, 
the  state  had  parted  with  the  power  of  legisla- 
tive control  over  the  reservation,  except  in  the 
matter  of  service  of  process,  and  in  regard  to 
roads  and  highways;  and  under  the  provisions 
of  section  10,  art.  1,  of  the  Constitution  of 
the  United  States,  the  state  cojold  not  abrogate 
the  contract  it  had  entered  into  with  the  Unit- 
ed States." 

State  v.  Mack,  23  Nev.  359,  47  Pac.  763, 
62  Am.  St  Rep.  811,  held  that,  where  a  state 
cedes  to  the  United  States  exclusive  Jurisdic- 
tion of  land  purchased  by  consent  for  a  public 
building  for  all  purposes  except  enforcement 
of  "criminal  laws  of  this  state,"  there  was  no 
Jurisdiction  for  the  punishment  of  crimes  on 
the  reservation,  but  only  the  right  to  execute 
criminal  process  there  for  a  violation  of  the 
laws  of  the  state  committed  elsewhere  with- 
in the  state. 

United  States  v.  Bateman  (C.  C.)  34  Fed.  86, 
recognizes  the  rule  as  set  forth  in  the  above 
cases,  but  distinguishes  that  case  for  the  rea- 
son that  therein  the  federal  government  had 
retroceded  to  the  state  its  Jurisdiction  over 
territory  purchased  by  consent  of  the  state 
for  the  location  of  a  National  Home  for  Dis- 
abled Soldiers.  In  that  case  it  is  said: 

"These  observations  are  as  applicable  to  the 
Presidio  as  to  the  Ft  Leavenworth  reservation, 
as  will  be  seen  by  reference  to  the  act  admit- 
ting California.  The  only  reservation  relating 
to  the  public  land  affected  the  proprietary  in- 
terest of  the  United  States  in  the  lands.  That 
interest  was  to  be  in  no  way  interfered  with. 
There  was  no  reservation  whatever  as  to  sov- 
ereignty, or  governmental  powers  or  jurisdic- 
tion. There  was  no.  distinction  made  in  the 
act  of  admission  between  these  lands  and  oth- 
er lands  constituting  the  public  domain  in  Cal- 
ifornia. There  being  no  reservation  of  gov- 
ernmental powers  or  jurisdiction  over  the  Pre- 


sidio lands  in  the  act  admitting  California  into 
the  Union,  in  the  language  of  the  Supreme  Court 
in  the  case  cited,  The  United  States,  therefore, 
retained,  after  the  admission  of  the  state,  only 
the  rights  of  an  ordinary  proprietor.'  And, 
again,  says  the  court:  The  consent  of  the  states 
to  the  purchase  of  lands  within  them  for  the  spe- 
cial purposes  named  is,  however,  essential,  un- 
der the  Constitution,  to  the  transfer  to  the  gen- 
eral government,  with  the  title,  of  political  ju- 
risdiction and  dominion.  Where  lands  aae  ac- 
quired without  such  consent,  the  possession  of 
the  United  States,  unless  political  jurisdiction  be 
ceded  to  them  in  some  other  way,  is  simply 
that  of  an  ordinary  proprietor.'  The  United 
States  were  both  proprietors  and  sovereigns  of 
the  Presidio  lands  till  the  admission  of  the  state 
of  California,  into  the  Union.  By  the  act  of 
admission,  reserving  only  their  proprietary  right 
over  these  lands,  they  relinquished  to  the  stats 
their  governmental  or  local  sovereign  right  and 
jurisdiction,  and  were  thenceforth  only  propri- 
etors in  the  sense  that  any  natural  person 
owning  land  is  a  proprietor.  Having  so  re- 
linquished their  sovereign  rights,  that  condition 
remains  to  this  day,  unless  the  state  has  in 
some  way,  either  directly  or  by  implication,  re- 
ceded to  the  United  States  its  sovereign  juris- 
diction. This  could  be  done  by  direct  cession, 
or  by  consenting  through  its  Legislature  to  the 
purchase  of  land  for  such  governmental  pur- 
poses, and  a  purchase  for  such  purposes  in  pur- 
suance of  such  consent  Neither  has  been  done 
In  this  instance.  There  is  no  act  directly  ced- 
ing the  jurisdiction.  By  the  act  of  1852,  as  , 
we  have  seen,  the  Legislature  in  the  proper  form 
consented  that  the  United  States,  might  purchase 
lands  for  certain  specific  purposes,  including 
military  purposes.  But  these  lands  were  not  so 
purchased.  They  were  owned  by  the  United 
States  before  California  became  a  state,  and 
by  her  admission  into  the  Union  the  sovereignty 
was  relinquished." 

Brum  v.  State,  90  Tenn.  501,  17  S.  W.  108, 
15  L.  R.  A  381,  25  Am.  St.  Rep.  700,  seems 
to  hold  contrary  to  the  rule  here  announced, 
but  In  that  case  there  was  a  dissenting  opin- 
ion by  Justices  Lurton  and  Snodgrass,  which 
weakens  the  effect  of  the  main  opinion,  in  It- 
self ill  considered. 

It  is,  of  course,  true  that  the  federal  gov- 
ernment may  acquire  any  land  which  it  may 
see  fit  by  purchase  without  the  consent  of  the 
state  or  by  the  exercise  of  eminent  domain. 
Van  Brocklln  v.  Anderson,  117  U.  S.  151,  6 
Sup.  Ct.  670,  29  L.  Ed.  846;  Chappell  v.  Unit- 
ed States,  160  U.  S.  499,  16  Sup.  Ct  397,  40 
L  Ed.  510. 

[4]  The  reservations,  so  often  contained  in 
the  cession  accompanying  the  consent  for  the 
federal  government  to  obtain  by  purchase, 
that  the  process  of  the  state  courts  may  be 
served  In  the  places  purchased  in  actions 
arising  outside  such  places,  Is  intended  to 
prevent  such  reservations  from  becoming  the 
asylums  of  fugitives  from  Justice,  and  is  not 
Invalid  as  Interfering  with  the  exclusive  Ju- 
risdiction of  the  United  States.  In  the  feder- 
al constitutional  section  to  which  we  have 
called  attention  (section  8,  art.  1)  the  cession 
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of  Jurisdiction  which  Is  made  to  the  federal j 
government  in  furtherance  or  In  conformity 
with  that  constitutional  provision  Is  an  ab- 
solute cession,  but  a  provision  such  as  our  j 
act  of  cession  contains  for  the  service  of  [ 
process  within  the  purchased  lands  does  not  i 
make  the  cession  conditional. 

United  States  v.  Meagher,  37  Fed.  875,  holds 
that  where  lands  within  a  state  are  acquired 
by  the  federal  government  in  other  ways  than 
by  purchase  with  the  consent  of  the  state, 
and  there  has  been  no  cession  of  sovereignty, 
the  Jurisdiction  of  the  federal  government 
will,  In  the  exercise  of  Its  ownership,  be  free 
from  such  state  Interference  as  that  would 
Impair  the  effective  use  of  the  property  for 
the  governmental  purposes  for  which  it  was 
acquired. 

In  Crook,  eta,  v.  Old  Point  Comfort  Hotel 
Co.  (O.  C.)  54  Fed.  604,  the  court  says: 

"It  [the  Supreme  Court  of  the  United  States] 
held,  moreover,  that  wbere  the  land  is  acquired 
by  the  United  States  in  any  other  manner  than 
by  such  actual  purchase,  with  the  consent  of 
the  state,  attended  by  a  cession  from  the  state 
of  all  jurisdiction  over  it,  there  the  clause  of 
the  Constitution  giving  the  power  of  exclusive 
legislation  to  Congress,  and  giving  exclusive  ju- 
risdiction to  the  United  States,  does  not  apply. 
The  court  held  that  in  this  class  of  cases  the 
United  States  takes  the  lands  only  under  such 
a  tenure,  limited  or  unlimited,  as  the  state  con- 
fers by  each  special  act  of  cession,  and  that 
such  title  is  to  be  dealt  with  by  the  courts  pre- 
cisely as  if  the  land  had  been  ceded  by  the  state 
to  a  private  individual.  *  *  *  However 
much  these  decisions  may  have  disturbed  opin- 
ions previously  entertained  by  the  legal  pro- 
fession, they  are  the  supreme  law  of  the  land, 
and  must  be  enforced  by  the  courts.  An  inspec- 
tion of  the  act  of  cession  of  Virginia,  convey- 
ing to  the  United  States  the  lands  of  Old  Point 
Comfort,  belonging  to  herself,  and  not  purchased 
by  the  United  States,  with  her  consent,  from 
any  other  owner,  and  ceding  jurisdiction  over 
them,  will  show  that  the  case  falls  within  the 
ruling  of  the  Supreme  Court  in  the  two  cases 
of  Railroad  Co.  v.  Lowe  and  Railroad  Co.  v. 
McGlinn  [114  U.  S.  542,  5  Sup.  Ct.  1005,  29  L. 
Ed.  270] ;  and  that  Fortress  Monroe  is  held  by 
the  United  States,  not  subject  to  clause  17,  §  8, 
art.  1,  of  the  Constitution  [the  section  hereto- 
fore discussed  in  this  opinion],  but  only  by  the 
tenure  prescribed  by  Virginia's  act  of  cession  of 
March  1,  1821,  and  ber  Governor's  deed  of  ces- 
sion of  December  12,  1838.  These  acts  contain 
quite  a  number,  of  very  material  limitations  of 
the  power  of  the  United  States  over  the  land  at 
Old  Point  Comfort.  *  •   * " 

In  re  Kelly  (C.  C.)  71  Fed.  545,  it  was  held 
that  purchase  of  land  in  the  state  by  the 
general  government  with  the  Consent  of  the 
Legislature  does  not,  ipso  facto,  confer  on  the 
general  government  exclusive  Jurisdiction  un- 
less the  purchase  Is  for  one  of  the  purposes 
distinctly  mimed  in  nrticle  1,  §  8,  of  the 
Constitution,  but  in  order  that  exclusive  ju- 
risdiction may  be  acquired  over  land  taken 
for  any  other  purpose  the  consent  of  the 


state  government  and  the  cession  of  its  ju- 
risdiction must  be  declared  unequivocally, 
and  it  must  appear  conclusively  that  the 
state  Is  ceding  exclusive  Jurisdiction  in  order 
to  oust  it  completely  of  jurisdiction.  See,  al- 
so, Garland  County  v.  Gaines,  56  Ark.  227. 
19  S.  W.  602;  Barrett  v.  Palmer,  135  N.  T. 
336,  31  N.  E.  1017,  17  L.  R.  A.  720,  31  Am. 
St.  Rep.  835. 

But  the  cession  of  jurisdiction  to  the  fed- 
eral government  over  property  not  acquired 
as  provided  in  the  Constitution  may  be  ac- 
companied by  such  conditions  as  the  state 
may  see  fit  to  annex  as  long  aa  those  condi- 
tions are  not  inconsistent  with  the  use  of  the 
property  for  the  purposes  for  which  it  is 
purchased.  Territory  v.  Burgess,  8  Mont  57, 
19  Pac.  558,  1  L.  R.  A.  808,  and  Barrett  v. 
Palmer  and  United  States  v.  Bateman,  above. 
The  Burgess  Case  holds  that  the  Jurisdiction 
of  the  United  States  over  Ft  McGinnis  mili- 
tary reservation  was  not  exclusive  for  the 
reason  that  the  reservation  was  a  part  of  the 
territory  of  Montana,  and  that  the  federal 
government  possessed  sovereignty  as  long  as 
there  existed  territorial  government.  To  the 
same  effect  Bee  Rice  v.  Hammond,  19  Okl.  419, 
91  Pac.  698,  14  Ann.  Cas.  963,  where  the  Su- 
preme Court  of  Oklahoma  held  that  the  coun- 
ty taxing  officers  had  a  lawful  right  to  levy 
and  collect  taxes  on  personal  property  belong- 
ing to  private  Individuals  located  on  the  Ft 
Sill  military  reservation.  It  appears  from 
the  case  that  Oklahoma  at  the  time  was  a 
territory,  and  as  such  Congress  had  a  right 
to  legislate  therefor,  and,  Congress  having 
granted  the  right  to  subject  all  property  to 
taxation,  it  was  immaterial  that  part  of  the 
property  was  located  on  a  government  res- 
ervation. The  court  said: 

"Counsel  have  overlooked  the  fact  that  Con- 
gress has  not  only  exclusive  legislative  control 
over  military  reservations  in  the  territories, 
but  it  has  legislative  control  of  the  territories 
themselves.  The  Ft  Sill  military  reservation 
is  within  the  organized  county  of  Comanche, 
and  constitutes  a  part  thereof.  The  persona 
and  property  within  such  reservation  have  the 
protection  of  the  laws  of  the  territory,  and  it 
is  only  equitable  that  the  property  therein  not 
belonging  to  the  United  States  should  pay  a 
part  of  the  expenses  of  the  same.  If  Congress 
had  intended  that  the  property  on  this  or  other 
reservations  in  the  territory  should  not  be  tax- 
ed, it  would  have  so  declared,  as  it  did  with 
reference  to  property  of  the  United  States  and 
property  belonging  to  certain  Indians." 

As  was  decided  in  Fort  Leavenworth  Ry. 
v.  Lowe,  above,  the  Legislatures  of  the  va- 
rious states  have  power  to  cede  sovereignty  to 
the  federal  government  of  any  territory  with- 
in the  state,  and  It  appears  from  the  record 
in  this  case  that  the  title  to  the  property  here 
In  question  had  been  donated  to  the  federal 
government  by  Pierce  county,  and,  the  state 
having  the  power  to  cede  exclusive  jurisdic- 
tion thereover,  or  with  such  reservations  as 
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the  Legislature  might  desire  to  make,  It 
follows  that  the  federal  government,  by  such 
cession  made  by  the  state,  confirming  the  do- 
nation of  Pierce  county,  acquired  such  juris- 
diction as  was  ceded.  Were  this  a  case  where 
Camp  Lewis  had  been  purchased  by  the  con- 
sent of  tlie  state,  the  Legislature  could  have 
only  cedekl  exclusive  Jurisdiction  subject  to 
the  modifications  we  have  noted;  that  is, 
that  the  state  could  have  reserved  the  right 
to  serve  civil  and  criminal  process  in  actions 
arising  out  of  the  federal  reservation. 

It  is  to  be  borne  in  mind  that  we  are  not 
here  concerned  with  the  question  of  whether 
the  personal  property  owned  by  the  appellant 
might  or  might  not  be  assessed  and  taxed 
against  it  at  its  place  of  residence  within  the 
state. 

The  rule  here  announced  does  not  conflict 
with  those  cases,  among  which  is  Page  v. 
Pierce  County,  25  Wash.  6,  64  Pac.  801,  which 
allow  the  taxation  of  property  on  Indian  res- 
ervations, as  there  is  no  question  but  that 
such  property  is  territorially  within  the  con- 
fines of  the  state,  nor  does  this  opinion  con- 
flict with  the  right  of  the  state  to  assess  and 
tax  improvements  upon  public  lands,  which 
Improvements  have  been  construed  as  person- 
al property  for  the  purposes  of  taxation. 
Percival  v.  Thurston  County,  14  Wash.  586, 
45  Pac.  159. 

From  the  foregoing  considerations,  It  ap- 
pears that  the  demurrer  should  have  been 
overruled,  and  for  that  reason  the  Judgment 
of  the  lower  court  is  reversed. 

HOLCOMB,  C.  J.,  and  PARKER,  MITCH- 
ELL, and  MAIN,  JJ.,  concur. 


JOHNSON  v.  NORTH  COAST  STEVEDOR- 
ING CO.    (No.  15404.) 

(Supreme  Court  of  Washington.  Jan.  2,  1920.) 

1.  Appeal  and  error  «=»930(1)— Plaintiff's 
evidence  tbeatbd  in  favorable  light  on 

REVIEW  OF  VERDICT  FOB  Bill. 

To  sustain  a  verdict  for  plaintiff,  evidence 
must  be  given  the  most  favorable  light  to  plain- 
tiff who  is  not  bound  by  the  unfavorable  testi- 
mony of  one  of  his  witnesses. 

2.  Master  and  servant  «=>221(5)— Risk  not 
assumed  by  continuing  work  fob  a  sea- 
SONABLE TIME  •  AFTEB  promise  to  bemedy 
CONDITION. 

Where  a  servant  complains  of  a  dangerous 
condition,  and  informs  the  master  that  he  will 
quit  work  unless  it  is  remedied,  and  the  master 
by  words  or  acts,  if  not  by  absolute  or  express 
promises,  agrees  to  remedy  the  condition,  the 
servant  may  continue  for  such  reasonable  time 
as  appears  proper  for  changing  such  condition, 
relying  upon  such  promise  without  assuming 
the  risk. 


3.  Master  and  bebvant  <g=>288(16)  —  Steve- 
dore's ASSUMPTION  OF  BISK  QUESTION  FOB 
JURY. 

In  a  stevedore's  action  for  injuries  result- 
ing from  slippery  condition  of  a  floor  of  a  ves- 
sel, evidence  as  to  assurances  by  the  fore- 
man that  be  would  get  sawdust  to  remedy  the 
condition  and  that  plaintiff  continued  work  in 
the  belief  that  condition  would  be  remedied, 
held  sufficient  to  take  the  question  of  assump- 
tion of  risk  to  the  jury. 

4.  Master  and  servant  *=»221(1)— Exemp- 
tion FBOM  ASSUMPTION  OF  BISK  APPLIE8  TO 
PLACE  OF  EMPLOYMENT. 

The  rule  relieving  an  employ*  relying  on  a 
promise  to  remedy  a  dangerous  condition  from 
assumption  of  risk  applies  to  the  place  of  em- 
ployment as  well  as  to  machinery  or  other  ap- 
pliances. 

5.  Master  and  sebvant  «= 289(15) — Contrib- 
utory negligence  of  stevedore  question 

FOR  JURY. 

Contributory  negligence  of  a  stevedore  in- 
jured while  working  on  a  slippery  floor  of  the 
vessel  held  a  question  for  tbe  jury. 

e.  Damages  <s=>131(2)— $5,000  fob  injuries 
to  knee,  leg,  bead,  and  kidneys  not  ex- 
cessive. 

Where  a  servant's  right  knee  was  broken, 
his  left  leg  cut  and  considerably  injured,  his 
head  bruised,  and  he  was  in  the  hospital  about 
1%  months  suffering  severe  pain  much  of  such 
tinae,  his  kidneys  were  injured,  and  at  time 
of  trial  he  had  not  regained  the  full  use  of  Ms 
leg,  and  there  was  an  expense  of  several  hun- 
dred dollars  for  doctor  and  hospital  bills,  and 
the  trial  court  refused  a  new  trial,  a  verdict 
of  $5,000  will  not  be  held  excessive. 

Department  2. 

Appeal  from  Superior  Court,  King  County ; 
Clay  Allen,  Judge. 

Suit  by  William  Johnson  against  the  North 
Coast  Stevedoring  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

Roberts  &  Skeel,  L.  B.  Schwellenbach,  and 
John  T.  Hunt,  all  of  Seattle,  for  appellant 

James  R.  Gates  and  Henry  W.  Pennock, 
both  of  Seattle,  for  respondent 

BRIDGES,  J.  Suit  for  damages  on  ac- 
count of  personal  injuries.  The  complaint 
alleged  that  the  defendant  was  engaged  in 
the  stevedoring  business,  and  that  on  the 
20th  of  May,  1918,  It  undertook  to  load  the 
steamship  Takai  at  the  Union  Pacific  Dock, 
Seattle;  that  prior  to  such  time  the  vessel 
had  been  employed  in  transporting  soya  bean 
oil,  and,  by  reason  of  the  breaking  of  certain 
oil  containers,  the  floor  in  the  hold  of  the 
vessel  had  become  covered  with  oil;  that 
the  plaintiff  was  employed  by  the  defendant 
to  assist  in  loading  the  vessel,  and  that  he 
commenced  such  work  at  about  10  o'clock  in 
the  forenoon;  that  the  cargo  to  be  loaded 
consisted  of  steel  and  iron  bars;   that  as 
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as  plaintiff  and  the  other  members  of 
the  loading  crew  began  stowing  away  bars 
in  the  hold  of  the  vessel,  plaintiff  discovered 
that  the  floor  was  slippery  and  more  or 
less  dangerous  to  work  upon,  such  condition 
being  caused  by  the  oil  which  had  soaked 
into  the  wood  and  which  lay  on  the  surface 
thereof;  that  plaintiff,  immediately  after 
going  to  work,  called  the  attention  of  the 
foreman  in  charge  of  such  operations,  to  the 
danger  of  the  slippery  floor,  and  protested 
against  working  without  a  covering  of  saw- 
dust ;  that  such  foreman  then  promised  plain- 
tiff that  sawdust  would  be  procured  as  soon 
as  possible  and  spread  upon  the  floor;  that, 
after  plaintiff  had  worked  about  an  hour,  a 
bundle  of  bars  was  lowered  through  the 
hatchway  and  held  suspended  above  the  floor 
while  plaintiff  and  other  members  of  the 
crew  swung  it  back  and  forth  for  the  purpose 
of  steering  it  behind  certain  stanchions  near 
the  hatchway ;'  that  plaintiff  was  pulling  the 
bars  at  one  end,  while  the  remainder  of  the 
crew  was  pushing  at  the  other  end;  that, 
when  the  bars  were  in  position  where  it  was 
desired  to  drop  them,  signal  was  given  to  the 
wlnchman,  who  dropped  the  bars;  and  that 
plaintiff,  because  of  the  slippery  floor,  slipped 
as  they  were  being  dropped,  and  they  fell  on 
hiin,  causing  serious  Injury. 

The  defendant  denied  generally  all  of  the 
allegations  of  the  complaint,  and  pleaded  as- 
sumption of  risk  and  contributory  negligence. 

Plaintiff's  testimony  followed  closely  the 
allegations  of  his  complaint.  In  addition,  it 
tended  to  show  that  plaintiff  was  an  expe- 
rienced stevedore;  that  he  had  helped  un- 
load the  vessel  and  knew  of  Its  slippery 
floors  before  he  commenced  the  work  at 
which  he  was  injured ;  that  there  were  five 
other  men  working  in  the  hold  with  him 
while.  loading ;  that  the  bars  were  about  20 
feet  long;  that  after  he  had  been  working 
a  little  less  than  two  hours  he  was  injured ; 
that  a  sling  load  of  bars  was  being  lowered 
into  the  hold  of  the  vessel,  and  the  plaintiff 
was  pulling  it,  and  his  colaborers  were  push- 
ing it ;  and  that  when  it  reached  the  desired 
place  they  gave  the  winchman  a  signal  to 
drop  the  bundle,  and  just  as  the  load  was  be- 
ing suddenly  dropped  the  plaintiff  slipped 
and  fell  under  the  bars  and  was  injured. 
There  was  testimony  tending  to  show  that  be- 
fore plaintiff  commenced  the  work  he  com- 
plained to  the  foreman  or  "boss"  of  the  slip- 
pery condition  of  the  floor  and  asked  for  saw- 
dust ;  that  several  times  thereafter  he  and  his 
fellow  workmen  complained  and  asked  for 
sawdust;  that  the  foreman  or  ""boss"  had 
told  them  more  than  once  that  he  would  try 
to  get  some  sawdust.  Hereinafter  we  will 
more  particularly  discuss  the  testimony  with 
reference  to  the  alleged  promise  of  the  fore- 
man to  get  the  sawdust 

The  defendant  introduced  no  testimony 
other  than  that  of  one  expert  witness  as  to 


the  extent  of  the  plaintiff's  Injury.  When 
plaintiff  rested  his  case,  defendant  moved  for 
nonsuit,  which  motion  was  denied.  When 
the  testimony  was  all  in,  the  defendant 
moved  for  a  directed  verdict,  which  was  de- 
nied. There  was  a  verdict  for  $5,000.  De- 
fendant's motion  for  judgment  notwithstand- 
ing the  verdict  was  denied,  as  was  also  Its 
motion  for  a  new  trial.  From  judgment  en- 
tered on  the  verdict  this  appeal  is  taken. 

[1]  The  chief  points  raised  by  appellants 
are:  That  the  plaintiff  assumed  the  risk, 
that  there  was  no  promise  to  repair  and,  if 
there  were  such  promise,  plaintiff  did  not 
rely  upon  it ;  and,  Anally,  that  the  plaintiff 
was  guilty  of  contributory  negligence. 

For  the  purpose  of  this  discussion  it  may 
be  conceded  that  respondent  knew  of  the 
slippery  condition  of  the  floor  and 
all  of  the  risk  incident  to  working 
and  cannot  recover,  unless  he  complained  of 
such  conditions  and  received  assurances  that 
the  same  would  lie  corrected,  and  that  he 
continued  to  work  relying  upon  such  assur- 
ances. Appellant  contends  that  the  testi- 
mony fails  to  show  any  such  assurances.  In 
determining  this  question,  we  are  required 
to  review  the  plaintiffs  evidence  in  the  light 
most  favorable  to  him.  In  the  case  of  Shea 
v.  Seattle  Lumber  Co.,  47  Wash.  70,  91  Pac. 
623,  this  court  said: 

"The  sole  question  presented  is  whether  the 
evidence  sustains  the  verdict  and  judgment. 
In  passing  on  this  question  we  must  consider 
the  evidence  in  the  light  most  favorable  to  the 
respondent" 

In  the  case  of  Harris  v.  Saunders,  182 
Pac.  949,  this  court,  in  discussing  a  question 
of  like  character,  said: 

"It  must  be  remembered  also  that  in  passing 
upon  this  question  the  appellant  was  entitled  to 
have  considered,  where  the  evidence  is  contra- 
dictory, or  where  favorable  or  unfavorable  in- 
ferences can  be  drawn  from  the  evidence,  that 
part  of  the  evidence  most  favorable  to  his  con- 
tention. It  is  not  the  rule  that  a  litigant  is 
bound  by  the  unfavorable  testimony  of  a  wit- 
ness, even  though  that  witness  may  be  one  he 
himself  produces;  that  is  to  say,  if  a  plaintiff 
produces  evidence  tending  to  support  his  alle- 
gations and  then  introduces  a  witness  who  con- 
tradicts his  former  evidence,  he  may  still  go  to 
the  jury  on  the  question,  as  the  contrary  rule 
would  always  place  him  at  the  mercy  of  a  de- 
signing witness." 

[2]  The  rule  laid  down  by  the  authorities 
generally,  and  approved  by  the  many  deci- 
sions of  this  court,  is  that  where  an  employe 
goes  to  work  at  a  place  that  is,  or  with  ma- 
chinery and  implements  which  are,  defective 
or  dangerous,  and  he  complains  to  the  master 
of  such  condition,  and  gives  him  to  under- 
stand that  he  will  quit  work  unless  such 
condition  is  remedied,  and  the  master  gives 
the  servant  assurances  that  such  condition 
will  be  remedied,  the  latter  may  continue 
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at  bis  labor  for  such  reasonable  length  of 
time  as  it  would  appear  proper  for  the  repair 
to  be  made,  or  the  promise  of  the  master  to 
be  complied  with,  provided  be  continues  at 
such  work  relying  upon  the  promises  or  as- 
surances, and  that,  under  these  conditions, 
the  workman  will  not  be  held  to  have  as- 
sumed the  risk.  Nor  is  it  necessary  that  the 
workman  should  say  In  express  words  that 
he  will  stop  work  unless  the  repairs  are 
made,  but  it  is  sufficient  if  his  words  and  con- 
duct are  such  as  to  indicate  to  the  employer 
that  such  was  his  intention.  Nor  is  It  neces- 
sary that  the  employer  should  make  any  ab- 
solute or  express  promise  or  assurance  of 
repair  or  to  remedy  such  defect,  but  such 
promise  or  assurance  may  be  implied  from 
the  words  and  acts  of  the  employer. 

Mr.  Labatt,  in  his  work  on  Master  and 
Servant  (volume  4,  f  1348),  states  the  rule 
In  the  following  words: 

"In  order  to  entitle  the  servant  to  recover, 
the  master  or  his  representative  must  have 
said  something  which  would  reasonably  be  con- 
strued as  a  stipulation  to  prevent  or  to  remedy 
the  dangerous  conditions  in  question.  But  the 
mere  fact  that  no  formal  promise  was  given 
is  aot  sufficient  to  exclude  the  inference  of  an 
agreement  by  the  master  to  furnish  or  restore 
normally  safe  conditions.  Any  acts  or  expres- 
sions by  which  the  servant  gives  the  prop- 
er agent  of  the  employer  to  understand  that  he 
is  unwilling  to  continue  in  the  employment,  un- 
less the  cause  of  danger  is  removed,  constitute 
a  sufficient  complaint;  and  any  acts  or  ex- 
pressions by  which  such  agent  gives  the  serv- 
ant to  understand  that  the  cause  of  the  danger 
will  be  removed,  constitute  a  sufficient  prom- 
ise." 

This  court  in  the  case  of  Alkire  v.  Myers 
Lbr.  Co.,  57  Wash.  300,  106  Pac.  815,  quoted 
with  approval  the  rule  as  announced  in  the 
last  sentence  of  the  foregoing  statement 

A  partial  list  of  the  decisions  of  this  court 
dealing  with  this  question  Is  as  follows: 
Carlson  v.  Wllkeson  Coal  &  Coke  Co.,  19 
Wash.  473,  53  Pac.  725;  Johnson  v.  Ander- 
son, etc.,  Co.,  31  Wash.  554,  72  Pac.  107; 
Keating  v.  Pacific  Whaling  Co.,  21  Wash.  415, 
58  Pac.  224 ;  Crooker  v.  Pac.  Lounge  &  Mat- 
tress Co.,  29  Wash.  30,  69  Pac.  359;  Easterly 
v.  Eatonville  Lbr.  Co.,  60  Wash.  647,  111 
Pac.  876;  Leeson  v.  Saw  Mill  Phoenix,  etc., 
41  Wash.  423,  83  Pac.  891;  Cook  v.  Plttock 
Lbr.  Co.,  51  Wash.  316,  98  Pac  1130;  Morgan 
v.  Rainier  Beach  Lumber  Co.,  51  Wash.  335, 
98  Pac  1120,  22  L.  R.  A.  (N.  S.)  472 ;  Alkire 
v.  Myers  Lbr.  Co.,  supra ;  Beseloff  v.  Strand- 
berg,  62  Wash.  36,  113  Pac.  250;  Terry  v. 
Merrill,  etc,  Logging  Co.,  65  Wash.  225,  118 
Pac  27;  Lundgren  v.  Pac  Coast  Steamship 
Co.,  103  Wash.  81,  173  Pac.  1023 ;  Tatum  v. 
Marsh  Mines  Con.,  etc,  184  Pac.  628. 

From  these  authorities  it  would  appear 
that  it  was  necessary  for  the  plaintiff  to 
prove,  In  order  to  recover,  the  following: 


(1)  That  he  complained  to  the  foreman  of 
the  condition  of  the  floor;  (2)  that  the  fore- 
man gave  assurances  that  such  conditions 
would  be  remedied ;  (3)  that  the  plaintiff  re- 
lied upon  such  assurances;  (4)  that  he  was 
injured  before  a  reasonable  time  had  ex- 
pired within  which  the  repair  could  have 
been  done;  and  (5)  that  the  risks  resulting 
from  the  condition  of  the  floor  were  not  so 
imminent  as  to  require  the  plaintiff  to  stop 
work,  notwithstanding  the  promise  to  repair. 
Let  us  see  whether  the  plaintiff's  testimony 
brought  him  within  the  rules  we  have  an- 
nounced. 

[3]  It  may  fairly  be  stated  that  the  plain- 
tiff's testimony  shows  that  he  and  his  fellow 
workmen,  during  the  two  hours  they  were 
loading  the  vessel,  several  times  complained 
to  the  foreman  about  the  slippery  condition 
of  the  floor  and  demanded  sawdust  In  order 
to  remedy  the  defect;  that  at  least  two  or 
three  times  the  foreman,  in  answer  to  these 
demands,  stated,  "I  will  go  see  If  I  can  find 
any  sawdust,"  or,  '1  will  go  and  see  what  I 
can  do,"  or,  "I  will  go  and  see  if  I  can  get 
some";  that  at  these  several  times  the  fore- 
man left  the  vessel  and  tried  to  get  some 
sawdust,  and  reported  back  that  he  bad  not 
succeeded  in  getting  any.  However,  he  pro- 
cured a  barrel  of  wheat  chaff,  and  this  was 
spread  upon  the  slippery  floor;  but  the 
plaintiff  and  his  fellow  workmen  thereafter 
continued  to  complain  and  to  demand  saw- 
dust. But  appellant  contends  that  the  testi- 
mony shows  that  the  foreman  Anally  said  to 
the  plaintiff  and  his  coworkers  that  he  could 
not  get  any  sawdust,  and  that  the  wheat  chaff 
was  all  he  could  get,  and  that  thereafter  be 
made  no  further  promise  or  assurance  of  saw- 
dust and  ceased  his  effort  in  that  regard.  If 
this  position  is  supported  by  the  testimony, 
then  the  plaintiff  assumed  the  risk,  because 
the  promise  itself  would  have  ceased,  and 
plaintiff  could  not  have  continued  his  work  In 
reliance  upon  any  promise  to  repair.  The 
direct  and  cross-examination  of  the  foreman, 
Riggle,  supports  appellant's  contention,  but 
on  redirect  examination  he  said: 

"After  I  brought  the  chaff,  they  said:  'Get 
some  sawdust.  This  ain't  no  good.'  And  I 
said:  'I'm  trying  to  get  some.  Ain't  I  doing 
the  best  I  can?'  I  again  went  out  to  get  some 
sawdust." 

The  testimony  of  plaintiff's  witness  Quart- 
man  shows  clearly  that  Riggle,  the  foreman, 
at  no  time  indicated  to  tbe  workmen  that  he 
had  ceased  trying  to  get  the  sawdust,  or 
that  he  would  not  furnish  It  to  them.  The 
testimony  of  the  plaintiff's  witness  Whitney 
was  certainly  to  the  effect  that  the  foreman 
finally  told  the  workmen  that  he  could  not 
get  any  sawdust  and  led  them  to  believe  that- 
be  would  not  make  any  further  efforts  in 
that  direction.  Tbe  plaintiff  testified  on 
that  question  as  follows: 
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"Before  I  went  to  work  I  made  complaint  to  ' 
Mr.  Higgle  (the  foreman)  I  wanted  some  saw-  I 
dust.    It  was  not  fit  to  work  down  there.    He  I 
said  he  would  try  to  get  some.    He  went  away  I 
and  came  back,  and  said  he  didn't  have  any 
then;  it  was  over  in  No.  2.  We  had  to  have  it, 
and  he  went  back  again  and  brought  some 
wheat  chaff.   After  the  wheat  chaff  was  brought  | 
down,  I  made  complaint  for  some  sawdust,  and 
he  said  he  would  try  to  get  some.    When  he 
came  back  he  said,  'I  cannot  get  any  at  the 
present  time.'  After  Mr.  Riggle  said  he  tried 
to  get  some  sawdust,  he  went  away;  but  I  don't 
know  where  he  went.   Every  time  we  saw  Hig- 
gle we  made  complaint  for  sawdust— I  don't 
know  how  many  times,  nbout  eight  or  nine,  or 
ten  times,  probably." 

Taking  the  plaintiff's  testimony,  as  we 
must,  in  the  light  most  favorable  to  him, 
It  must  be  admitted  that  there  was  some 
testimony,  at  least,  to  show  that  the  plain- 
tiff not  only  made  complaint  and  demand  for 
sawdust,  but  that  the  foreman,  by  his  words 
and  conduct,  gave  assurances  he  would  get 
the  sawdust,  and  that  he  at  no  time  with- 
drew such  assurances,  or  ceased  his  effort 
to  get  the  sawdust,  and  that  the  plaintiff  at 
all  times  had  a  right  to  continue  with  his 
work  in  the  belief  and  understanding  that 
the  sawdust  would  be  forthcoming.  There 
was  ample  testimony  on  these  questions  to 
carry  the  case  to  the  jury. 

[4]  Appellant's  contention  that  the  rule 
relieving  an  employe  from  assumption  of 
risk  has  no  application  to  the  place  of  em- 
ployment, but  applies  only  to  machinery  or 
other  appliances,  cannot  be  upheld.  There 
is  no  reason  why  it  should  not  apply  to  the 
place  of  work  as  well  as  to  the  machinery 
with  which  the  work  ia  being  done,  and  this 
court  has  so  held. 

In  the  case  of  Terry  v.  Merrill  &  Ring 
Logging  Company,  above,  we  said: 

"The  appellant  contends  that  the  rule  which 
absolves  an  employe'  from  assumption  of  risk 
does  not  apply  to  the  place  of  employment,  but 
only  to  cases  where  tools,  machinery,  or  other 
appliances  are  used,  and  the  promise  is  to  re- 
pair or  adjust  such  appliances.  While  a  major- 
ity of  the  reported  cases  arose  upon  a  promise 
to  remedy  defects  in  tools  or  machinery,  the 
rule  must  be  logically  held  to  apply  to  a  prom- 
ise to  remedy  defects  in  the  place  of  work  as 
well  as  defects  in  tools  or  machinery.  The 
logical  basis  of  the  rule,  as  it  seems  to  us,  is 
found  in  an.  implied  contract.  *  *  *  But 
whatever  the  basis  of  the  rule,  this  court  has 
stated  it  broadly  as  applying  to  the  place  of 
work  as  well  as  to  appliances,  and  we  think 
that  position  sound." 


To  the  same  effect  are  the  following  cases: 
Morgan  v.  Rainier  Beach  Lumber  Co.,  supra; 
Beseloff  v.  Strandberg,  supra. 

[5]  Appellant  further  contends  that  the  re- 
spondent was  guilty  of  contributory  negli- 
gence. We  have  carefully  considered  the 
argument  in  this  regard,  and,  without  follow- 
ing it  in  detail,  we  are  content  to  say  that 
the  court  could  not  hold,  as  a  matter  of  law, 
that  the  plaintiff  was  guilty  of  contributory 
negligence.  The  case  was  properly  sent  to 
the  jury. 

What  we  have  already  said  is  sufficient 
answer  to  appellant's  contention  that  the 
court  erred  in  giving  certain  of  its  Instruc- 
tions and  in  refusing  to  give  certain  request- 
ed instructions.  Neither  do  we  find  any 
merit  In  appellant's  contention  that  certain 
testimony  with  reference  to  wages  of  the 
plaintiff  was  erroneously  received. 

[6]  The  verdict  was  for  $5,000,  which  it 
is  contended  was  excessive.    The  testimony 
shows  that  the  respondent's  right  knee  was 
broken,  and  that  his  left  leg  was  cut  and 
considerably  injured;    that  his  head  was 
also  bruised;    that  he  was  in  the  hospital 
from  the  20th  of  May  to  the  8th  of  July: 
that  during  a  considerable  portion  of  that 
period  he  suffered  a  great  deal  of  pain;  that 
his  kidneys  were  injured,  also  causing  suf- 
fering; that  while  there  is  a  good  union  of 
the  broken  leg,  yet,  at  the  time  of  the  trial 
in  October  following  his  injury,  plaintiff 
hnd  not  regained  the  full  use  of  it,  and  his 
kidneys  continued  to  give  him  trouble.  His 
attending  physician  testified  that  he  believed 
the  kidney  trouble  was  not  particularly  seri- 
ous, and  that  It  was  impossible  to  tell  wheth- 
er or  not  the  injury  to  the  right  leg  was 
permanent,  although  he  Inclined  to  the  view 
that  it  was  not;  that  it  would  probably  be 
a  year  from  the  flme  of  the  injury  before 
the  respondent  would  be  able  to  perform  his 
usual  work;   and  that  he  might  not  even 
then  be  able  to  do  heavy  work.   There  was 
an  expense  of  several  hundred  dollars  for 
doctor  and  hospital  bills.    The  trial  court, 
who  saw  the  plaintiff  and  his  injuries,  re- 
fused to  reduce  the  verdict    Under  these 
circumstances  and  under  such  showing  of 
injury,  we  cannot  hold  that  the  verdict  was 
excessive. 

The  appellant  has  raised  two  or  three  oth- 
er questions  whi'ch  we  have  duly  considered, 
but  we  do  not  find  merit  in  them. 

Judgment  affirmed.  , 

HOLCOMB,  C.  J.,  and  MOUNT,  TOLMAN, 
and  FULLERTON,  JJ.,  concur. 
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1.  Masteb  and  servant  <S=>70(1)— Value  of 

SERVICES  RECOVERABLE  IN  ABSENCE  Or 
AGREEMENT. 

One  employed  to  superintend  construction 
work  was  entitled  to  recover  the  vslue  of  his 
services  on  a  quantum  meruit,  where  he  was 
unable  to  secure  a  contract  from  his  employer 
in  a  definite  sum  or  a  contract  for  a  specified 
commission,  although  the  enterprise  was  a 
failure. 

2.  Appeal  and  error  S=»1002—  Findings  op 

JURY  ON  CONFLICTING  EVIDENCE  CONCLU- 
SIVE.* 

The  appellate  court  will  not  disturb  a  find- 
ing of  the  jury  based  on  conflicting  evidence. 

3.  Evidence   <^=>154— Papers  wrongfully 
obtained  properly  admitted  in  evidence. 

Papers  wrongfully  taken  from  office  of  the 
opposing  party  were  properly  permitted  to  be 
introduced  in  evidence  over  objection,  where 
they  were  such  thst  had  they  not  been  in  the 
party's  possession  he  would  have  had  a  right 
upon  demand  to  have  had  them  produced  by  the 
owner. 

4.  Trial  «=»260(1)— Instructions  properly 
refused  where  covered  by  those  given. 

Complaint  cannot'  be  made  because  the 
court  declined  to  give  requested  instructions, 
where  the  instructions  given  clearly,  concisely, 
and  accurately  covered  the  law  of  the  case. 

Department  1. 

Appeal  from  Superior  Court,  King  County ; 
Mitchell  Gilliam,  Judge. 

Action  by  Boy  Johnson  against  Alexander 
Pearson,  doing  business  as  the  Pearson  Con- 
struction Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  Affirmed. 

Arthur  O.  Dresbach,  of  Seattle,  for  ap- 
pellant. 

Jay  C.  Allen,  of  Seattle,  for  respondent 

MAIN,  J.  The  complaint  In  this  action 
states  two  causes  of  action;  one  upon  the 
quantum  meruit  for  the  balance  due  for  serv- 
ices rendered,  and  the  other  for  money  paid 
out  and  expended  in  behalf  of  the  defend- 
ant. After  the  issues  were  framed,  the  cause 
was  tried  to  the  court  and  a  jury  and  result- 
ed In  a  verdict  In  favor  of  the  plaintiff  on 
both  causes  of  action.  From  this  Judgment 
the  defendant  appeals. 

[1]  The  appellant  for  many  years  had  been 
engaged  In  the  general  contracting  business 
with  his  principal  office  in  the  city  of  Seattle. 
The  respondent,  for  four  or  five  years  prior 
to  the  month  of  December,  1917,  was  in  bis 
employ,  first  as  a  stenographer  and  book- 
keeper, and  later  as  an  estimator.  Some 
time  early  in  the  year  1917,  the  appellant  en- 
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tered  upon  the  performance  of  a  contract  in 
the  city  of  Portland,  Or.,  which  involved  a 
large  sum  of  money.  The  respondent,  at 
about  this  time,  was  sent  to  Portland,  as  be 
claims,  in  the  capacity  of  a  managing  super- 
intendent The  appellant  claims  that  he 
was  to  have  charge  of  the  office  there  and 
work  In  the  same  capacity  that  he  had  in  the 
Seattle  office.  The  respondent  by  his  first 
canse  of  action  seeks  a  recovery  for  the  bal- 
ance due  on  quantum  meruit  for  salary 
earned,  claiming  that  when  he  went  to  Port- 
land be  had  no  agreement  and  could  not  se- 
cure one  from  the  appellant,  either  as  to  sal- 
ary or  as  to  a  commission.  The  appellant 
claims  that  the  respondent's  compensation 
was  to  be  12  per  cent,  of  the  net  profits  on  the 
Portland  job,  and  that  since  the  contract  was 
a  losing  venture  he  was  entitled  to  nothing. 
The  respondent  left  the  employment  of  the 
appellant  In  the  month  of  December,  1917, 
and  thereafter  brought  this  action.  The  ap- 
pellant demurred  to  the  complaint  and  pred- 
icates error  upon  the  action  of  the  court  in 
overruling  the  same.  The  complaint  recites 
facts  as  the  respondent  viewed  them,  alleging 
that  he  was  unable  to  secure  a  contract  upon 
the  Portland  work  in  a  definite  sum  or  a  con- 
tract for  a  specified  commission,  and  seeks 
recovery  on  the  quantum  meruit  The  com- 
plaint states  a  cause  of  action,  and  the  de- 
murrer was  properly  overruled. 

[2]  The  second  point  is  that  the  action 
should  be  dismissed  beenuse  the  evidence 
showed  that  the  respondent  was  working  on 
a  commission  basis  and  that  there  had  been 
a  loss  in  the  undertaking.  Upon  this  ques- 
tion the  evidence  of  the  respective  parties 
was  in  direct  conflict  and  plainly  presented 
a  question  for  the  determination  of  the  jury. 
The  jury  apparently  having  found,  under  the 
instructions  submitting  the  cause  to  them, 
that  there  was  no  contract  for  a  fixed 
amount  and  no  agreement  as  to  the  commis- 
sion, the  respondent  had  a  right  to  recover 
upon  the  quantum  meruit  Balney  v.  Pearce, 
102  Wash.  536,  173  Pac.  328. 

[3]  There  is  some  discussion  In  the  briefs 
relative  to  certain  papers  and  documents 
which  the  respondent  took  from  the  appel- 
lant's office  when  he  resigned  from  the  em- 
ployment. The  controversy  over  these  pa- 
pers arose  on  a  Friday  during  the  progress 
of  the  trial,  and  the  court  directed  that  the 
papers  be  turned  over  to  the  appellant,  which 
was  there  done.  The  trial  was  not  concluded 
on  that  day  and  was  resumed  on  the  follow- 
ing Monday.  It  thus  appears  that  the  ap- 
pellant had  ample  opportunity  to  examine 
the  papers  and  make  such  use  of  them  as  he 
desired.  Whether  the  papers  were  wrongful- 
ly taken  from  the  appellant's  office,  or  wheth- 
er they  were  personal  papers  of  the  respond- 
ent is  not  material  here.  Certain  of  them 
were  Introduced  in  evidence  by  the  respondent 
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over  the  objection  of  the  appellant,  bat  there 
was  no  error  In  this  regard.  The  letters 
and  papers  offered  in  evidence  by  the  re- 
spondent are  all  such  that,  had  they  not  been 
In  his  possession,  he  would  have  bad  a  right 
.upon  demand  to  have  had  them  produced  by 
the  appellant 

[4]  Some  complaint  is  made  because  the 
court  declined  to  give  certain  Instructions  re- 
quested by  the  appellant  The  instructions 
given  clearly,  concisely,  and  accurately  cov- 
ered the  law  of  the  case.  This  was  all  that 
was  necessary. 
The  judgment  will  be  affirmed. 

HOLCOMB,  C.  J.,  and  MACKINTOSH, 
MITCHELL,  and  PaRKER,  JJ„  concur. 


CHICAGO,  M.  &  ST.  P.  RY.  CO.  v.  FRITS  * 
CO.  et  aL    (No.  15018.) 

(Supreme  Court  of  Washington.    Dec.  16, 
1919.) 

1.  Carriers  <g=>192— Shipper  liable  only 

FOB  LOCAL  BATE  ON  SINGLE- DECK  CABS  TO 
CONCENTRATION  POINT  UNDER  AGREEMENT. 

Where  a  railroad  company  agreed  to  ship 
bogs  in  single-deck  cars  to  concentration  point, 
to  be  there  reehipped  in  double-deck  cars,  with- 
out rebUhng,  each  two  double-deck  can  car- 
rying with  them  waybills  for  three  single-deck 
cars,  the  railroad  company  was  not  entitled 
to  the  full  through  rate  on  single-deck  cars 
abandoned  at  concentration  point  because  there 
were  more  than  three  to  each  two  double-deck 
cars  used,  but  on  the  excess  of  such  single- 
deck  cars  was  entitled  only  to  local  rate  to 
concentration  points. 

2.  Carriers  <8=»189— Determination  of  bate 
wbebe  pabt  of  cabs  abandoned  at  con- 
centration point. 

In  the  absence  of  tariff  provision,  a  carrier 
was  entitled  to  reasonable  value  of  services 
rendered,  which  was  the  through  rate  on  loads 
shipped  to  concentration  point  and  reshipped 
in  double-deck  cars,  plus  the  local  rate  on  cars 
abandoned  at  concentration  point 

8.  Carriers  ®=>189— Where  carries  oblig- 
ed* TO  DELIVER  ELECTED  TO  DELIVER  AT  DE- 
FENDANT'S YARDS,  SWITCHING  CHARGES 
WERE  COVERED  BT  THROUGH  RATS. 

Where  plaintiff  carrier  had  no  terminal 
facilities  for  delivery  of  stock  in  Seattle,  which 
it  had  undertaken  to  make,  and  the  defendant 
shipper  advised  his  readiness  to  accept  delivery 
at  any  point  in  Seattle  where  delivery  could  be 
made,  and  carrier  elected  to  deliver  at  defend- 
ant's yards,  it  being  less  expensive,  the  carrier 
is  not  entitled  to  recover  switching  charges 
in  addition  to  through  rate. 

t.  Limitation  of  actions  <®=  54(2)— Car- 
rier's CLAIM  FOB  UNPAID  DISPUTED  OHABGES 
18  NOT  A  "MUTUAL,  OPEN,  AND  CURRENT 
ACCOUNT." 

That  there  were  disputes  or  misunder- 
standings from  time  to  time  as  to  charges  due 


carrier,  and  snipper  refused  to  pay  particular 
items,  or  paid  less  than  amount  claimed,  did 
not  render  claim  for  such  items  one  on  a 
"mutual,  open,  and  current  account"  within  the 
meaning  of  Rem.  Code  1915,  |  166. 

[Ed.  Note.— For  other  definitions,  see  Wordi 
and  Phrases,  First  and  Second  Series,  Mutual 
Accounts.] 

5.  Commerce  «=>84 — State  statute  of  lim- 
itations APPLICABLE  TO  CARRIER'S  CLAIM 
OF  UNDERCHARGE. 

The  Interstate  Commerce  Law  (D.  8. 
Comp.  St  f  8563  et  seq.),  requiring  the  car- 
rier to  collect  and  the  shipper  to  pay  the  tariff 
rates,  and  forbidding  discrimination,  does  not 
prevent  the  operation  of  a  state  statute  of 
limitations  in  action  to  collect  for  an  under- 
charge on  the  ground  that  it  would  nullify  the 
intent  of  the  federal  law  and  permit  its  par- 
pose  to  be  set  at  naught. 

6.  Limitation  of  actions  oj=28(l)— Car- 
rier's right  to  collect  underchargi 
subject  to  limitations." 

In  carrier's  action  against  shipper  for  the 
amount  of  an  undercharge  on  a  shipment, 
where  there  was  no  written  contract  covering 
the  service  to  enforce  payment,  for  which  suit 
was  brought,  the  applicable  statute  of  limita- 
tions was  Rem.  Code  1915,  f  159,  subd.  3,  as 
to  contracts  or  liability,  express  or  implied, 
not  in  writing,  and  not  the  two-year  limitation; 
the  obligation  being  contractual,  and  not  stat- 
utory, although  the  terms  of  a  shipping  con- 
tract are  largely  fixed  by  law. 

7.  Appeal  and  error  <3=»1071(2) — Errone- 
ous APPLICATION  OF  TWO-TEAR  INSTEAD  Or 
THREE-TEAR  STATUTE  OF  LIMITATIONS  HARM- 
LESS  WHERE   EITHER   WAS   A  BAB. 

Where  the  court  erroneously  applied  the 
two-year  statute  of  limitations,  instead  of  the 
three-year  statute,  and  the  facts  were  such 
that  either  would  bar  plaintiff's  right,  the  error 
was  harmless. 

En  Banc. 

Appeal  from  Superior  Court,  King  County; 
John  S.  Jurey,  Judge. 

Action  by  the  Chicago,  Milwaukee  A  St 
Paul  Railway  Company,  against  Frye  *  Co., 
a  corporation,  and  another.  Judgment  for 
defendants,  and  both  parties  appeal.  Af- 
firmed. 

George  W.  Korte  and  C.  H.  Hanford,  both 
of  Seattle,  for  appellant 

Higglns  &  Hughes,  of  Seattle  (Hyman  Zet- 
tler,  of  Seattle,  of  counsel),  for  respondents. 

TOLMAN,  J.  The  plaintiff  sues  to  recover 
money  alleged  to  be  due  for  freight  on  ship- 
ments of  hogs,  cattle,  and  corn  accompanying 
for  feeding  purposes,  and  switching  charges 
accruing  during  the  years  1909  to  1914,  both 
inclusive.  Both  parties  have  appealed  from 
the  Judgment  below,  and  to  avoid  confusion 
will  be  referred  to  as  plaintiff  and  defendant 
respectively.    It  was  announced  on  oral  ar- 
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gument  here  that  the  matters  In  dispute  as  to 
the  freight  on  corn  which  accompanied  the 
shipments  of  stock  for  feeding  purposes  had 
been  adjusted,  and  therefore  that  matter  will 
not  be  further  considered  or  referred  to 
herein. 

The  questions  now  to  be  determined  are; 

(1)  What  was  the  legal  rate  to  charge  as 
freight  on  the  shipments  of  hogs? 

(2)  What  was  the  legal  rate  to  be  charged 
as  freight  on  the  shipments  of  cattle? 

(3)  Is  the  plaintiff  entitled  to  charge  and 
collect  switching  charges,  or  is  that  a  part 
of  the  service  covered  by  the  through  rate? 

(4)  Do  the  transactions  shown  constitute  a 
mutual,  open,  and  current  account  with  recip- 
rocal demands  between  the  parties,  as  denned 
in  our  statute,  Rem.  Code,  1 166? 

(5)  Is  the  statute  of  limitations  applicable, 
and,  If  so,  to  what  extent? 

[1]  1.  To  determine  what  was  the  legal 
rate  to  be  charged  as  freight  on  the  ship- 
ments of  hogs,  the  tariffs  established  by 
the  plaintiff  and  filed  with  the  Interstate 
Commerce  Commission  must  be  considered  in 
the  light  of  the  transactions  as  shown  by  the 
evidence.  It  appears  that  defendant  and  Its 
predecessors  had  been  for  a  number  of  years 
engaged  In  the  operation  of  a  slaughtering 
and  packing  business  in  the  city  of  Seattle, 
and  was  a  large  shipper  of  live  stock  from 
points  where  produced  to  its  plant,  and  prior 
to  the  transactions  herein  involved  it  bad 
purchased  such  live  stock  in  territory  not  en- 
tered by  plaintiff's  road,  and  shipped  by  other 
lines.  The  plaintiff,  having  opened  up  a 
large  territory  in  the  Dakotas,  and  by  its 
through  line  made  shipments  therefrom  to 
Seattle  feasible,  sought  the  defendant's  busi- 
ness, and  to  procure  It  established  and  duly 
filed  certain  tariffs,  among  others  a  tariff 
for  the  shipment  of  hogs,  which  provided  for 
concentration  points  in  South  Dakota,  for 
through  rates  from  all  loading  points  east  of 
and  in  the  same  zone  as  the  concentration 
points  to  Seattle,  of  $170  for  each  single-deck 
car,  with  the  privilege  of  unloading,  feeding, 
and  concentrating  at  such  concentration 
points,  and  reloading  in  double-deck  cars  in 
the  ratio  of  three  single-deck  cars  to  two 
double-deck  cars,  the  rate  on  the  double-deck 
cars  to  be  for  each  two  three  times  the  rate 
on  one  single-deck  car,  and  also  established 
by  the  same  means  local  rates  from  the  load- 
ing places  to  the  concentration  points. 

The  practical  operations,  as  found  by  the 
trial  court,  and  as  established  by  the  evi- 
dence, are  substantially  these:  Defendant 
placed  buyers  at  the  concentration  points, 
who,  by  telephone  or  letter,  communicated 
with  producers  at  the  various  loading  sta- 
tions, and  induced  them  to  ship  their  hogs 
in  single-deck  cars  billed  to  defendant  in 
Seattle,  but  with  directions  to  unload  and  feed 
at  one  of  the  concentration  points,  the  shipper 


signing  a  live  stock  contract.  When  the 
car  so  billed  reached  the  concentration  point, 
it  was  unloaded  in  plaintiff's  stockyards,  and 
Its  contents  commingled  with  the  hogs  arriv- 
ing from  other  loading  points,  so  that  the 
identity  of  each  initial  shipment  was  then 
lost  After  feeding  and  resting,  and  as  suffi- 
cient hogs  were  assembled,  they  were  re- 
loaded in  double-deck  cars  and  carried 
through  in  trainload  lots  to  Seattle.  These 
double-deck  cars  were  each  loaded  to  the 
required  weight,  each  two  equal  to  the  load 
of  three  single-deck  cars,  but  not  overloaded, 
from  the  common  pen,  without  regard  to  the 
number  of  single-deck  cars  In  which  the  hogs 
had  actually  arrived,  and  were  sent  on  to 
Seattle  without  rebilllng,  on  the  waybills 
previously  Issued  on  the  single-deck  cars  at 
the  station  where  loaded,  each  two  double- 
deck  cars  carrying  with  them  waybills  for 
three  single-deck  cars,  and  earning  the 
freight  rate  of  such  three  single-deck  cars 
from  the  loading  point  to  Seattle. 

Because  of  the  partially  developed  bog 
Industry,  It  was  not  always  possible  to  secure 
full  single-deck  carloads  at  the  loading  points, 
and  In  many  Instances,  on  account  of  such 
underloading  and  small  cars,  the  actual  con- 
tents of  four  or  more  single-deck  cars  were 
put  into  two  double-deck  cars  at  the  con- 
centration points,  without,  in  fact,  load- 
ing such  double-deck  cars  beyond  what  the 
tariff  called  for — i.  e.,  three  single-deck  car- 
loads in  two  double-deck  cars.  This  resulted 
in  an  excess  of  single-deck  cars  over  the 
ratio  of  three  to  two  at  the  concentration 
points,  all  billed  to  Seattle,  and  each  billed 
with  the  tariff  freight  rate  through  to  Seat- 
tle, but  none  of  which  traveled  beyond  the 
concentration  point,  their  loads  having  gone 
on  in  the  double-deck  cars  without  overload- 
ing. 

The  waybills  for  these  extra  cars  were 
sent  on  to  Seattle,  presented  to  the  defendant, 
with  a  demand  for  payment  of  the  through 
rate  on  each,  and,  payment  being  refused, 
they  form  the  basis  for  plaintiff's  demand  on 
this  branch  of  the  case.  The  defendant  in 
the  beginning  claimed  that  nothing  whatever 
was  due  the  plaintiff  upon  these  excess  cars, 
but  finally  an  adjustment  was  reached  by 
which  it  was  mutually  agreed  that  defendant 
should  pay  the  local  rates  from  the  loading 
point  to  the  concentration  point  upon  each  of 
these  excess  cars;  but  the  plaintiff's  account- 
ing department  repudiated  this  agreement, 
and  by  this  action  it  is  sought  to  establish  a 
construction  of  the  tariff  which  will  require 
the  payment  of  $170  for  each  single-deck 
car  billed  from  any  loading  point  to  Seattle 
notwithstanding  that  it  traveled  only  to  a 
concentration  point  and  regardless  of  the 
ratio  in  which  the  contents  of  such  cars  were 
reloaded  into  double-deck  cars  at  the  concen- 
tration points. 
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Experts  testified  upon  each  side  as  to  the 
proper  Interpretation  of  the  tariff,  and  after 
a  full  consideration  of  such  testimony  we 
are  inclined  to  approve  and  adopt  the  view 
taken  by  the  trial  court  so  clearly  expressed 
In  his  memorandum  opinion,  as  follows: 

"I  thick  upon  the  whole  record  the  tariffs  in 
question  were  framed  to  meet  a  condition  exist- 
ing in  the  locality  in  question— a  sparsely  set- 
tled country  where  it  was  frequently  and  usual- 
ly impossible  to  procure  a  full  single-deck  car- 
load of  hogs  at  any  one  loading  station.  This 
made  the  concentrating  feature  of  the  tariff 
at  concentrating  points  most  convenient  to  the 
loading  points,  and  reloading  in  double-deck 
cars  for  the  long  haul  to  Seattle  a  matter  of 
necessity  to  the  handling  of  such  shipments. 
Plaintiff's  interpretation  of  the  law  renders 
thia  agreement  of  no  benefit  to  the  shipper, 
although  it  is  conceded  that  the  arrangement 
was  for  the  benefit  of  the  shipper.  Defendant's 
contention  in  this  regard  is  certainly  the  most 
equitable,  reasonable  and  practical,  and  if  not 
illegal,  should  be  accepted.  As  to  the  legality 
of  the  arrangement  contended  for  by  defend- 
anta,  I  think  the  defendants  have  the  advantage 
in  expert  testimony,  especially  in  view  of  the 
fact  that  one  of  plaintiff's  experts,  the  antbor 
of  the  tariffs  in  question,  and  who  knew  the 
conditions  the  tariffs  were  made  to  fit,  at  first 
interpreted  the  tariff  as  defendants  contend 
for,  and  was  one  of  the  responsible  parties  for 
the  compromise  agreement,  and  such  agreement 
was  based  upon  bis  interpretation  or  tne  tariff 
at  that  time.  I  think  also  the  same  result  is 
arrived  at  from  an  entirely  different  view  of 
the  matter.  It  is  conceded  the  service,  and  not 
the  billing  or  bill  of  lading,  is  the  basis  of  the 
freight  charges.  The  plaintiff's  contention  in 
this  regard  is  based  upon  the  billing  and  the 
bill  of  lading  rather  than  the  service  actually 
rendered.  Take,  for  example,  the  case  of  three 
full  single-deck  carload  lots  shipped  in  four 
single-deck  cars  from  the  loading  point  to  the 
concentration  point,  and  there  reloaded  into 
two  double-deck  cars  and  forwarded  to  Seattle, 
which  is  a  fair  example  of  the  subject  of  the 
controversy  on  this  question.  It  will  be  con- 
ceded that  the  service  called  for  and  under- 
taken according  to  the  billing  and  bills  of  lad- 
ing was  to  haul  four  single-deck  cars  from  the 
loading  point  through  to  Seattle.  Though  plain- 
tiff admits  that  this  service  was  not  rendered, 
yet  it  is  for  this  specific  and  identical  service 
that  it  demands  payment  rather  than  for  the 
substituted  service,  which  was  actually  ren- 
dered— the  hauling  of  four  single-deck  cars  from 
the  loading  point  to  the  point  of  concentration, 
and  there  reloaded  into  two  double-dock  cars 
and  forwarded  to  Seattle,  thus  abandoning  one 
single-deck  car  at  concentration  point.  The 
full  local  rate  on  the  abandoned  car  seems  to 
me  all  that  plaintiff  could  properly  daim." 

[2]  2.  Practically  the  same  questions  are 
Involved  in  the  matter  of  frolg-lit  on  cattle, 
except  that  there  is  no  tariff  provision  for 
concentration  at  particular  points  or  at  all. 
As  a  matter  of  fact  concentration  was  per- 
mitted, and  the  extra  car  was  abandoned  at 
the  point  where  the  concentration  was  made. 
In  the  absence  of  any  tariff  provision  cover- 


ing the  matter  die  plaintiff  would  be  entitled 
to  receive  the  reasonable  value  of  the  service 
rendered,  and  we  uphold  the  trial  court  In 
its  holding  that  the  reasonable  value  of  the 
service  was  the  through  rate  on  the  loads 
which  were  shipped  through  and  the  local 
rate  on  the  abandoned  car  from  the  loading 
point  to  the  point  where  the  car  was  unloaded 
and  abandoned. 

[I]  8.  Plaintiff  seeks  to  recover  for  switch- 
ing charges  which  It  alleges  it  paid  to  another 
company  for  switching  the  cars  containing 
I  the  lire  stock  shipped  to  the  defendant  from 
|  its  own  line  In  Seattle  to  the  defendant's 
yard.  It  is  an  admitted  fact  that  the  plain- 
tiff had  no  terminal  facilities  of  its  own  for 
the  delivery  of  live  stock  In  Seattle,  and 
yet  it  bad  undertaken  to  make  delivery  at 
Seattle.   Defendant,  in  writing,  advised  the 
plaintiff  that  it  was  ready  to  accept  delivery 
at  any  point  in  Seattle  where  delivery  could 
,  properly  be  made,  and  under  the  cireumstanc- 
,  es  the  plaintiff  voluntarily  elected  to  make 
delivery  at  the  defendant's  yards,  as  being 
less  expensive  to  it  than  making  delivery  at 
j  any  other  yards  in  Seattle.  So  that,  except- 
I  lng  for  the  three  cars  resting  upon  a  differ- 
ent state  of  facts,  for  the  switching  of  which 
I  defendant  admits  a  liability  of  $9,  we  hold 
|  that  the  plaintiff  was  compensated  for  this 
service  by  the  through  rate,  and  is  not  en- 
titled to  recover  switching  charges  in  addi- 
tion thereto. 

[4]  4.  The  plaintiff's  complaint  is  framed 
upon  the  theory  that  this  is  a  mutual,  open, 
and  current  account,  and  therefore  the  stat- 
ute begins  to  run  only  from  the  last  item. 
It  may  be  admitted  that  the  services  were 
sufficiently  continuous,  but  we  see  little  else 
to  bring  it  within  the  statute.  The  course 
of  dealing  is  shown  by  a  witness  produced 
by  plaintiff,  who  said,  in  effect,  that  as  the 
shipments  were  received  by  defendant,  the 
freight  bills  were  presented,  and  the  defend- 
ant paid  such  of  them  or  such  parts  of  them 
as  it  admitted  to  be  correct,  and  any  that 
were  disputed  were  rejected  and  returned  un- 
paid to  the  collector,  that  no  credit  was  al- 
lowed to  be  extended,  and  no  credit  was  ex- 
tended ;  but  the  simple  fact  that  from  time 
to  time  there  were  disputes  or  misunder- 
standings as  to  the  amount  due  upon  a  freight 
shipment,  and  the  defendant  refused  to  pay  a 
particular  item,  or  paid  less  than  the  amount 
claimed,  and  that  this  is  an  action  embracing 
all  such  separate  and  Individual  items,  does 
not  make  it  "a  mutual,  open  and  current  ac- 
count" within  the  statute.  Garey  v.  Pasco, 
SO  Wash.  382,  154  Pac.  433;  1  R.  O.L.  205 ; 
1  Corpus  Juris,  508. 

[5]  5.  The  final  question  in  the  case,  and 
the  one  to  which  each  party  has  given  most 
of  its  attention,  is  the  application  of  the 
statute  of  limitations. 
It  is  argued  that,  because  the  Interstate 
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Commerce  Law  requires  a  carrier  to  collect 
and  a  shipper  to  pay  the  rates  fixed  by  the 
tariffs,  and  forbids  any  manner  of  discrimina- 
tion In  favor  of  or  against  any  shipper,  the 
interposition  of  the  statute  nullifies  the  in- 
tent of  the  federal  law,  and  permits  Its  pur- 
pose to  be  set  at  naught  This  question  has 
been  recently  considered  and  the  authorities 
reviewed  by  the  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit  In  Chicago  &  N.  W.  Ry. 
Co.  v.  Ziebarth,  245  Fed.  334,  157  C.  C.  A. 
526,  and  resolved  against  the  plaintiff's  con- 
tention, and  we  are  content  to  follow  the 
rule  there  laid  down. 

[6]  Since,  then,  the  state  statute  applies, 
within  what  provision  of  that  statute  do 
these  matters  fall?  The  six-year  provision 
relates  to  an  action  upon  a  contract  in  writ- 
ing, or  to  liability  arising  out  of  a  written 
contract  If  we  properly  grasp  the  facts  here 
Involved,  this  provision  of  the  statute  does 
not  apply,  because  the  only  written  contracts 
in  any  wise  relating  to  the  payments  of 
freight  charges  shown  by  the  record  are  the 
live  stock  contracts  signed  by  the  shipper  of 
the  bogs  at  the  loading  points,  by  the  terms 
of  which  such  shipper  agreed  to  pay  the 
tariff  rate  from  the  loading  point  to  Seattle. 
Defendant  was  not  a  party  to  any  such  con- 
tract, and  even  though  It  were  a  party  there- 
to, as  we  have  already  seen,  that  contract 
was  not  carried  out  In  the  particular  in- 
stances which  give  rise  to  this  litigation,  but 
the  loads  of  such  cars  were  transferred  prop- 
erly to  double-deck  cars,  which  carried  the 
through  rate  from  the  loading  points  to  Seat- 
tle In  the  ratio  of  three  single-deck  cars  to 
two  double-deck  cars,  and  the  through  freight 
thereon  was  paid  on  presentation  of  the  way- 
bill, leaving  unpaid  only  the  local  rate  on  the 
excess  single-deck  cars  from  the  loading 
station  to  the  point  of  concentration.  There 
being  no  written  contract  covering  this  lo- 
cal service  or  the  local  rate.  It  would  seem 
to  fall  under  subdivision  3,  f  159,  Rem.  Code, 
as  a  contract  or  liability,  express  or  Implied, 
not  In  writing. 

While  It  may  be  admitted  that  under  the 
Interstate  Commerce  Law  as  it  now  stands 
the  terms  of  a  contract  between  a  shipper 
and  a  carrier  are  largely  fixed  by  law,  yet, 
notwithstanding  that  fact  a  contract  Is  en- 
tered into  between  the  parties  whenever  the 
one  delivers  his  goods  to  the  other,  and  the 
latter  accepts  them  for  transportation,  and 
the  limitation  period  is  to  be  determined  from 
the  fact  that  the  parties  reduce  their  agree- 
ment to  writing  or  permit  it  to  rest  in  parol, 
and  such  Is  the  meaning  of  this  court  in  O.- 
W.  R.  &  N.  Co.  v.  Seattle  Grain  Co.,  178  Pac. 
648,  recently  decided,  and,  since  the  relations 
between  the  shipper  and  the  carrier  are  con- 
tractual, the  matter  of  freight  rates  cannot 
fall  with  the  two-year  limitation. 
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[7]  From  what  has  been  said  It  follows 

that  the  trial  court  was  right  in  all  except 
the  application  of  the  two-year  statute  of 
limitations,  and  erred  only  In  not  applying 
the  three-year  statute. 

The  question  of  the  freight  on  corn  baring 
been  eliminated,  it  would  appear  from  the 
record  that  this  error  does  not  affect  the 
results,  since  the  last  delivery  of  hogs  was 
made  on  September  21,  1911,  and  the  last 
delivery  of  cattle  made  on  June  30, 1911,  and 
this  action  was  not  commenced  until  August 
13,  1915. 

The  judgment  of  the  trial  court  will  there- 
fore be  affirmed.  ' 

PARKER,  MACKINTOSH,  BRIDGES, 
MOUNT,  MITCHELL,  MAIN,  and  FULLER- 
TON,  JJ.,  concur. 

HOLCOMB,  O.  J.  I  fully  concur  In  the 
foregoing  opinion  in  all  things  except  the 
reasoning  and  the  ruling  upon  the  application 
of  the  proper  statute  of  limitations.  The 
Ziebarth  Case  cited  and  other  federal  cases 
declare  the  obligations  arising  between  the 
parties  are  purely  statutory  and  in  ho  wise 
contractual.  Hence  manifestly  the  two-year 
statute  of  limitations,  and  not  the  three-year, 
should  apply. 


STATE  ex  rel.  TINGSTEAD  et  al.  v.  JOHN- 
SON et  al.   (No.  15007.) 

(Supreme  Court  of  Washington.  Dec.  30, 1919.) 

Municipal  corporations  <g=> 020— Court  mat 
not  on  review  or  determination  of  Board 
or  Appeals  split  difference  between 

VALUES  AND  ESTIMATES  OF  COST  OF  REPAIR 
OF  BUILDINGS. 

Where  there  wag  abundant  evidence  to  sup- 
port the  determination  of  Board  of  Appeals 
sustaining  action  of  superintendent  of  build- 
ings in  ordering  certain  buildings  vacated  as 
unsafe  because  cost  of  repairs  would  exceed 
more  than  20  per  cent  of  the  value  of  the 
building  under  City  of  Seattle  Building  Code,  f 
1033,  p.  174,  and  where  there  was  not  a  pre- 
ponderance against  the  existence  of  the  facts 
found  by  Board  of  Appeals,  court  on  writ  of 
review  had  no  right,  under  Rem.  Code,  §  1010, 
subds.  4,  5,  to  split  the  difference  between  the 
values  and  estimates  of  costs  made  by  witness- 
es, conclude  that  necessary  alterations  would 
not  equal  or  exceed  20  per  cent,  of  value  of 
buildings,  and  reverse  the  determination. 

Department  2. 

Appeal  from  Superior  Court  King  County; 
John  S.  Jurey,  Judge. 

Writ  of  review  by  the  State  of  Washington, 
on  the  relation  of  Bertlna  Tingstead  and  hus- 
band, against  J.  A.  Johnson,  Superintendent 
of  Buildings  of  the  City  of  Seattlp,  and  oth- 
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era,  to  review  determination  of  Board  of  Ap- 
peals sustaining  action  of  superintendent  of 
buildings  In  ordering  certain  boll  dings  of 
which  the  relators  were  tenants  to  be  vacated 
as  unsafe.  Judgment  for*  relators  reversing 
determinations  of  Board  of  Appeals,  and  the 
city  appeals.  Reversed. 

Walter  F.  Meier,  Geo.  A.  Meagher,  and  Al- 
ex. J.  Ashen,  all  of  Seattle,  for  appellant 

HOLCOMB,  O.  J.  Under  and  by  virtue  of 
the  authority  vested  In  him  and  in  accord- 
ance with  the  provisions  relating  to  such  mat- 
{era  In  the  building  code  of  Seattle,  the  su- 
perintendent of  buildings  of  Seattle,  on  March 
10,  1919,  posted  notices  on  two  frame  build- 
ings situated  on  Olive  street  in  the  city  of  Se- 
attle, being  numbered  614  and  616  Olive 
street,  that  the  buildings  were  unsafe  and  or- 
dered the  tenants  to  vacate  the  same  immedi- 
ately. The  lessees,  the  Tlngsteads,  appealed 
to  the  Board  of  Appeals,  composed  of  three 
disinterested  persons,  provided  for  In  the 
city  building  code,  before  which  a  hearing 
was  had.  At  the  hearing  the  city  produced 
testimony  to  the  effect  that  the  buildings 
were  structurally  unsafe,  and  in  such  a  state 
of  dilapidation  that  they  could  not  be  repair- 
ed in  compliance  with  the  requirements  of 
the  building  code  without  exceeding  the  al- 
lowable expenditures  therefor.  By  reason  of 
the  removal  of  a  building  adjoining  the  two 
buildings  in  question,  the  two  buildings  would 
be  left  without  support  Two  witnesses  were 
produced  by  the  lessees  who  qualified  and  tes- 
tified as  to  the  value  of  the  buildings  and  the 
cost  of  necessary  repairing.  One  testified 
that  the  estimated  value  of  the  buildings  was 
$700  and  the  cost  of  repairs  would  be  $160; 
the  other,  that  the  estimated  value  of  the 
buildings  was  about  $1,000  and  the  cost  of  re- 
pairs would  be  about  $150  to  $175. 

After  hearing  and  considering  the  testimo- 
ny, the  Board  of  Appeals  sustained  the  action 
of  the  superintendent  of  buildings  and  found 
that  the  value  of  the  buildings  was  $700  and 
the  cost  of  repairs  would  be  $150,  and  that 
the  removal  of  the  adjoining  building  weak- 
ened the  support  of  the  two  buildings. 

The  lessees  then  sued  out  a  writ  of  review 
from  the  superior  court,  where  the  matter 
was  reviewed  upon  the  transcript  of  the  rec- 
ord of  the  proceedings  before  the  Board  of 
Appeals,  and  upon  no  other  evidence,  and  the 
court,  reversing  the  Board  of  Appeals,  found 
for  the  relators.  The  city  has  appealed. 

The  statute  providing  for  writs  of  review 
provides,  among  other  things,  as  follows: 

"The  questions  involving  the  merits  to  be 
determined  by  the  court  upon  the  hearing 
are:  •  •  • 

"(4)  Whether  there  was  any  competent  proof 
of  all  the  facts  necessary  to  be  proved,  in  order 
to  authorize  the  making  of  the  determination; 


"(6)  If  there  was  such  proof,  whether  there 
was,  upon  all  the  evidence,  such  a  preponder- 
ance of  proof,  against  the  existence  thereof, 
rendered  in  an  action  in. a  court,  triable  by  a 
jury  (as)  would  be  set  aside  by  the  court  a* 
against  the  weight  of  evidence."  Bern.  Code,  § 
1010. 

The  City  Building  Code,  i  1033,  p.  171, 
prohibits  alterations  aggregating  in  value 
more  than  20  per  cent  of  the  value  of  such 
building  during  any  period  of  12  months; 
hence  the  apparent  Importance  of  the  proof 
of  the  value  of  the  buildings  and  the  cost  of 
repairs. 

The  trial  court  seems  to  have  "split  the 
difference  between  the  values  and  estimates 
of  costs  made  by  relators'  witnesses"  and  so 
arrived  at  the  conclusion  that  the  necessary 
alterations  would  not  equal  or  exceed  20  per 
cent,  of  the  value  of  the  buildings. 

But  under  the  provisions  of  the  statute 
controlling  such  review,  he  was  not  at  liberty 
to  do  that  but  only  to  determine: 

(a)  "Whether  there  was  any  competent  proof 
of  all  the  facts  necessary  to  be  proved  in  order 
to  authorize  the  making  of  the  determination" 
(under  review);  or  (b)  "if  there  was  such 
proof,  whether  there  was  upon  all  the  evidence 
such  a  preponderance  of  proof  against  the  exist- 
ence of  those  facts,  that  the  verdict  of  a  jury 
affirming  the  existence  thereof  rendered  in  any 
action  in  court,  would  be  set  aside  as  against 
the  weight  of  the  evidence." 

The  last  provision  places  the  decision  of 
the  Inferior  tribunal  upon  precisely  the  same 
basis  as  the  verdict  of  a  Jury  upon  contest- 
ed facts. 

Here,  first  we  have  competent  evidence  to 
support  the  decision  of  the  city  tribunal,  and, 
second,  possibly  conflicting  evidence  all  of 
which  would  have  been  for  a  jury  to  weigh, 
and  nowhere  a  preponderance  against  the  ex- 
istence of  the  facts  found  by  the  Inferior  tri- 
bunal. In  fact  there  was  no  dispute  in  the 
evidence  that  the  buildings  were  structurally 
unsafe. 

The  validity  of  ,the  ordinance  under  which 
the  dry  proceeded  was  not  called  in  question 
below  and  is  not  here.  Indeed,  respondents 
have  not  appeared,  filed  brief,  or  made  any 
argument  here.  The  provisions  of  the  build- 
ing code  are,  generally  speaking,  within  the 
delegated  police  power  of  the  city.  Its  valid- 
ity as  to  the  exact  matter  affecting  respond- 
ents not  being  questioned,  the  trial  judge  sit- 
ting as  a  reviewing  tribunal  of  the  facts  pass- 
ed upon  by  the  inferior  tribunal  could  only 
follow  the  requirements  of  the  statute  in  that 
respect  and  was  not  so  governed. 

The  judgment  is  therefore  reversed. 

TOLMAN,  MOUNT,  and  BRIDGES,  JJ., 
concur. 

FULLERTON,  J.  I  concur  In  the  result 
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Ex  parte  WILLIAMS.    (No.  2425.) 
(Supreme  Court  of  Nevada.  Jan.  27, 1920.) 
Indictment  and  information  <g=»45— Leave 

GRANTED  TO  FITJS  NEW  INFORMATION  ON  MO- 
TION Or  DISTRICT  ATTORNEY. 

Under  the  Information  Act  (St  1913,  c. 
209,  S§  6,  9,  and  10)  and  Rev.  Laws  1912.  f 
7101,  though  the  trial  court  on  sustaining  de- 
murrer to  original  information  did  not  direct 
that  another  information  be  filed,  it  had  juris- 
diction to  grant  district  attorney's  motion  for 
leave  to  file  new  information,  motion  to  dismiss 
which  as  filed  without  due  authority  was  prop- 
erly denied. 

In  the  matter  of  the  application  of  John  J. 
Williams  for  a  writ  of  habeas  corpus.  Writ 
discharged,  petition  dismissed,  and  petition- 
er remanded  to  custody. 

i 

Ryland  G.  Taylor,  of  Tonopah,  for  peti- 
tioner. 

H.  H.  Atkinson,  of  Tonopah,  for  respond- 
ent. 

COLEMAN,  O.  J.  Petitioner  was  informed 
against  for  embezzlement  To  the  informa- 
tion a  demurrer  was  filed  which,  after  argu- 
ment, was  sustained  by  the  court.  The  dis- 
trict attorney,  anticipating  the  result,  had 
prepared  a  new  Information,  and  at  the  time 
the  demurrer  was  sustained  asked  leave  of 
court  to  file  a  new  Information,  which  was 
granted.  Thereafter  counsel  for  defendant 
made  a  motion  to  dismiss  the  information, 
upon  the  ground  that  it  bad  been  filed  with- 
out due  authority  of  law.  After  argument 
and  due  consideration,  the  motion  was  de- 
nied. Thereupon  the  defendant  filed  his 
original  petition  for  a  writ  of  habeas  corpus, 
upon  the  ground  that  he  is  illegally  re- 
strained of  his  liberty,  for  the  reason  that 
the  court  at  the  time  of  sustaining  the  de- 
murrer to  the  original  information  did  not 
direct  that  a  new  Information  be  filed;  and 
to  sustain  his  contention  reliance  is  had  up- 
on section  7101,  Revised  Laws  1912.  This 
section  reads: 

"If  the  demurrer  is  allowed,  the  judgment  is 
final  upon  the  indictment  demurred  to,  and  is  a 
bar  to  another  prosecution  for  the  same  offense, 
unless  the  court,  being  of  the  opinion  that  the 
objection  on  which  the  demurrer  is  allowed  may 
be  avoided  in  a  new  indictment  directs  the  case 
to  be  submitted  to  the  same  or  another  grand 
jury:  Provided,  that  after  such  order  of  re- 
submission, the  defendant  may  be  examined  be- 
fore a  magistrate,  and  discharged  or  committed 
by  him,  as  in  other  cases." 

It  is  contended  that,  while  the  court  might 
direct  the  filing  of  a  new  information,  it  had 
no  jurisdiction  to  grant  leave  to  the  district 
attorney  to  file  it  In  support  of  the  conten- 
tion our  attention  is  directed  to  the  cases 
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of  In  re  Williams,  116  Cat.  612,  48  Pac  499. 
People  v.  Jordon,  63  Cal.  219,  and  People  v. 
O'Leary,  77  CaL  30, 18  Pac.  86a 

It  will  be  seen  that  the  section  quoted 
makes  no  allusion  to  situations  arising,  be- 
cause of  the  sustaining  of  a  demurrer  to  an 
information,  bat  our  information  act  (Stats. 
1913,  p.  293)  provides  that  all  provisions  of 
law  applying  to  prosecutions  upon  Indict- 
ments shall  apply  to  informations,  as  near 
as  may  be. 

The  Jordon  Case  Is  not  In  point,  for  the 
reason  that  the  second  information  was  filed 
without  any  order  whatever,  having  been 
made  by  the  court  permitting  or  directing  the 
filing  of  the  same.  Nor  is  the  O'Leary  Case 
in  point  because  an  entirely  different  ques- 
tion was  Involved  there  than  that  here  pre- 
sented. Furthermore,  It  appears  from  the 
opinion  in  that  case  that  "the  court  directed 
the  district  attorney  to  file  a  new  informa- 
tion. *  •  *"  From  »  reading  of  Ex 
parte  Williams,  we  are  of  the  opinion  that 
it  cannot  be  said  that  It  is  directly  in  point 
"in  fact  as  well  as  In  law,"  as  stated  In  one 
of  the  briefs.  There  is  this  difference:  In 
the  case  at  bar  the  district  attorney,  antici- 
pating that  the  demurrer  would  be  sustained 
to  the  first  Information,  prepared  a  new  in- 
formation which  he  had  In  court  when  the 
order  sustaining  the  demurrer  was  entered 
by  the  court,  and  immediately  asked  leave 
to  file  the  same,  which  was  granted,  and  the 
information  was  instantly  presented  and 
examined  by  the  court,  while  in  the  Cali- 
fornia case  In  question  tile  demurrer  was 
sustained  with  leave  to  the  district  attorney 
to  file  a  new  one.  So  far  as  appears  from 
the  opinion  in  the  Williams  Case,  the  district 
attorney  did  not  signify  any  desire  at  that 
time  to  so  proceed.  The  reasoning  of  the 
court  In  that  case  does  not  apply  to  the  sit- 
uation presented  in  the  instant  case.  There 
it  was  said  that  the  order  made  was  an  at- 
tempt to  transfer  the  duty  of  deciding,  that 
if  the  district  attorney  failed  to  act,  had  he 
been  directed  to  file  a  new  Information,  he 
would  have  been  guilty  of  misfeasance  or 
nonfeasance,  but  that,  if  he  had  refused  to 
act  under  a  permissive  order,  there  would 
have  been  no  liability — all  of  which  is  ne 
doubt  true. 

But  In  Ex  parte  Hughes,  160  Cal.  383,  117 
Pac.  437,  In  an  opinion  by  Henshaw,  J.,  who 
wrote  the  opinion  in  the  Williams  Case,  it 
was  practically  held  that  it  was  not  a  Juris- 
dictional requirement  that  the  court  direct 
that  a  new  information  be  filed;  for  It  was 
held  In  that  case  that  it  was  sufficient  where 
the  court  said  that  it  was  of'  the  "opinion 
that  a  new  Information  should  be  filed, 
which  would  do  away  with  the  objection  and 
be  sufficient  In  all  respects."  In  the  Hughes 
Case  the  court  neither  granted  leave  to  file 
a  new  information  nor  directed  the  filing  of 
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one,  bat  merely  expressed  its  opinion  as  to 
what  should  be  done. 

It  will  be  noted  that  two  of  the  Judges 
expressed 'an  opinion  that  the  role  declared 
In  the  Williams  Case  should  have  been  ex- 
pressly overruled.  As  we  construe  the  opin- 
ion of  the  court,  it  was  clearly  an  abandon- 
ment of  the  position  taken  in  the  Williams 
Case,  and  paves  the  way  for  an  ultimate  re- 
versal thereof. 

In  a  case  In  which  the  facts  were  identical 
with  those  In  the  Williams  Case,  supra,  the 
Supreme  Court  of  Idaho  (In  re  Pierce,  8 
Idaho,  183,  67  Pac  316)  refused  to  adopt 
the  views  of  the  California  court,  and  the 
logic  of  the  Idaho  case  appeals  to  our  rea- 
son. In  that  case  the  court  said: 

"In  the  case  under  consideration  the  order 
which  sustained  the  demurrer  to  the  information 
granted  leave  to  the  prosecuting  attorney  to  file 
a  new  information.  This  was,  in  effect,  direct- 
ing the  district  attorney  to  reconsider  the  mat- 
ter, and  if,  in  bis  judgment,  it  was  proper  to 
file  a  new  information,  to  do  so.  If  the  peti- 
tioner had  been  prosecuted  by  indictment  in- 
stead of  by  information,  the  order  sustaining 
the  demurrer  to  the  indictment  should  have  di- 
rected the  resubmission  of  the  case  to  the  grand 
jury,  bat  It  would  not  have  been  proper  for  the 
court  to  have  directed  the  grand  jury  to  find  a 
new  indictment.  The  county  attorney  is  an  offi- 
cer of  the  court,  and  to  some  extent  subject  to 
the  control  of  the  court.  We  think  that. the 
order  granting  him  leave  to  file  a  new  informa- 
tion, whether  made  at  his  request  or  not,  is  tan- 
tamount to  the  resubmission  o(  the  matter  to 
him,  which  is  all  .that  the  statute  cited  supra 
contemplates  should  be  done  in  case  of  an  in- 
dictment to  which  a  demurrer  has  been  sus- 
tained ;  and  we  fail  M  see  wherein  any  substan- 
tial right  of  the  petitioner  was  prejudiced." 

We  would  feel  perfectly  Justified  in  rest- 
ing our  conclusion  upon  the  Idaho  case,  but 
we  might  say  that  in  our  opinion  there  is 
another  reason  why  we  should  not  follow  the 
Williams  Case.  As  we  have  said,  section  6 
of  our  information  statute  provides  that  all 
provisions  of  our  law  applying  to  prosecu- 
tions upon  Indictment  shall  apply  to  prosecu- 
tions by  Information,  as  near  as  may  be. 
While  section  7101,  above  quoted,  contem- 
plates the  filing  of  a  second  indictment,  the 
reason  which  might  justify  us  in  holding 
that  the  provision  as  to  directing  submission 
of  the  matter  to  the  same  or  another  grand 
Jury  is  mandatory  would  not  apply  where 
the  prosecution  is  by  Information.  It  is  our 
duty,  as  far  as  possible,  to  harmonize  the  in- 
formation statute  and  the  provision  of  law 
alluded  to  In  section  6  thereof,  whereby  the 
existing  law  is  made  applicable  so  far  as 
may  be.  There  Is  every  reason  why,  prior 
to  the  adoption  of  the  information  system, 
the  law  should  have  provided  fhat  the  court 
might  direct  that  a  case  be  submitted  to 
the  same  or  another  grand  jury,  for  that  di- 


rection Is  to  the  district  attorney  to  resub- 
mit to  a  body  which  is  left  free  and  inde- 
pendent to  exercise  Its  own  judgment  and 
discretion  in  determining  whether  or  not 
another  indictment  should  be  found ;  but  for 
the  court  to  direct  the  district  attorney  to 
file  a  new  Information  would  be  for  the  court 
to  usurp  the  discretion  usually  vested  In  that 
official.  That  such  was  not  the  intention  of 
the  information  statute,  except  in  extreme 
cases,  Is  evident,  for  the  reason  that  in  no 
case  can  an  information  be  filed  except  by 
leave  of  court  first  had  (section  9),  and  sec- 
tion 10  provides  the  cases  in  which,  and 
the  conditions  upon  which,  the  court  may 
require  the  filing  of  an  information.  Section 
10  of  the  statute  was  no  doubt  meant  to- 
meet  a  situation  caused  by  the  willful  neglect 
and  refusal  of  the  district  attorney  to  act  in 
an  extreme  case.  The  court  having  no  juris- 
diction to  require  the  filing  of  an  information 
except  upon  the  conditions  mentioned  in 
section  10,  it  would  have  no  such  jurisdic- 
tion where  a  demurrer  has  been  sustained  to 
an  information,  unless  it  were  filed  pursuant 
to  the  provisions  of  section  10. 

It  is  ordered  that  the  petition  be  dismissed, 
the  writ  discharged,  and  that  petitioner  be 
remanded  to  the  custody  of  the  sheriff. 

SANDERS  and  DUCKER,  JJ,  concur. 


SMITH  t.  LUCAS  et  aL   (No.  2400.) 
(Supreme  Court  of  Nevada.    Jan.  29,  1920.) 

1.  Appeal  and  ebbob  «= 536— Bill  or  ex- 
ceptions ALLOWED  AFTER  ASSEMBLING  OF 
JUDGMENT  BOLL  NOT  PAST  OF  IT  DISPENSING 
WITH  ASSIGNMENT. 

A  bill  of  exceptions,  settled  and  allowed 
after  entry  of  judgment  and  denial  of  new 
trial,  is  not  part  of  the  judgment  roll,  so  as 
to  obviate  necessity  of  assignments  of  error, 
though  appeal  is  from  the  judgment  only ;  Civ. 
Prac.  Act,  |  831,  subd.  2,  making  part  of  such 
roll  all  bills  of  exceptions  "taken  and  fixed,"  re- 
lating to  the  time  for  assembling  the  roll. 

2.  Appeal  and  kbsob  <8=>719(6)— Assignment 
of  ebbob  of  insufficiency  of  evidence 

necessabt. 
Assignment  of  error  is  required  by  St  1915, 
c.  142,  f  13,  as  amended  by  St  1919,  c.  40,  J  2, 
though  the  only  objection  is  insufficiency  of  the 
evidence  to  justify  the  verdict  or  decision. 

3.  Appeal  and  ebbob  ©=748(1)— Seasonable 
service  and  filing  of  assignment  of  er- 
bobs  jurisdictional,  and  not  waivable. 

Seasonable  service  and  filing  of  assignment 
of  errors,  as  required  by  St.  1915,  c.  142,  §  13, 
as  amended  by  St.  1919,  c.  40,  {  2,  is  jurisdic- 
tional, and  absence  thereof  may  not  be  waived. 

Appeal  from  District  Court,  Washoe  Coun- 
ty ;  James  A.  Callahan,  Judge. 


«3=>For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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Action  by  William  J.  Smith  against  John 
Lucas  and  others.  From  an  adverse  Judg- 
ment, M.  B.  Moore,  Intervening  defendant, 
appeals.  Assignment  of  errors  stricken,  and 
judgment  affirmed. 

Ayres'ft  Gardiner,  of  Reno,  for  appellant 
Norcross,  Thatcher  &  Woodburn  and  M.  A. 
Dlskln,  all  of  Reno,  for  respondent 

DUCKER,  J.  This  Is  an  action  In  replevin. 
A  motion  for  a  new  trial  was  denfed  In  the 
lower  court,  but  the  appeal  Is  taken  from 
the  Judgment  alone  by  M  B.  Moore,  who  was 
an  Intervening  defendant 

The  record  on  appeal  was  Bled  with  the 
clerk  of  this  court  on  the  6th  day  of  August 
1919,  and  thereafter,  on  the  24th  day  of  Au- 
gust, 1919,  appellant  filed  his  assignment  of 
errors  with  said  clerk.  On  the  13th  day  of 
September,  1919,  respondent  filed  a  motion  for 
an  order  striking  the  assignment  of  errors, 
dismissing  the  appeal,  and  affirming  the 
Judgment.  The  ground  of  the  motion,  as  set 
forth  In  the  notice  thereof,  is  that  no  assign- 
ment' of  errors  was  served  on  respondent,  or 
filed  with  the  clerk  of  the  Supreme  Court, 
within  10  days  after  the  transcript  of  the 
record  on  appeal  was  filed  in  this  court,  as 
required  by  law.  In  this  respect  section  2 
of  an  act  to  amend  sections  10  and  13  of  an 
act  entitled  "An  act  supplemental  to  and  to 
amend  an  act  entitled  'An  act  >  to  regulate 
proceedings  In  civil  cases  in  this  state  and  to 
repeal  all  other  acts  in  relation  thereto,'  ap- 
proved March  17,  1911,"  approved  March  16, 
1915,  approved  March  10, 1919,  provides: 

"Within  ten  (10)  days  after  the  transcript 
of  the  record  on  appeal  has  been  filed  in  the 
Supreme  Court  the  party  or  parties  appealing 
shall  serve  upon  the  adverse  parties  and  file 
with  the  clerk  of  the  Supreme  Court  an  assign- 
ment of  errors,  which  assignment  shall  desig- 
nate generally  each  separate  error,  specifying 
the  lines  or  folios,  and  the  pages  of  the  record 
wherein  the  same  may  be  found.  Any  error 
not  assigned  shall  not  be  considered  by  the 
Supreme  Court.  If  the  party  fails  to  file  such 
assignment  within  the  time  limited,  no  error 
shall  be  considered  by  the  Supreme  Court  The 
assignment  of  errors  herein  provided  for  shall 
be  typewritten  or  printed,  paged,  and  the  lines 
or  folios  numbered,  and  the  appellant  shall  fur- 
nish three  copies  thereof  for  filing  in  the  Su- 
preme Court."    St  1919,  p.  65. 

[1]  Counsel  for  appellant  concede  that  the 
assignment  of  errors  was  not  served  or  filed 
within  the  time  required  by  said  section  2, 
but  they  take  the  position  that  no  assignment 
of  errors  is  necessary  In  this  case.  This  con 
tention  Is  based  upon  the  assumption  (1)  that 
the  bill  of  exceptions  is  a  part  of  the  judg 
ment  roll,  and  that  under  the  rulings  of  this 
court  in  Talbot  v.  Mack,  41  Nev.  245,  169 
Pac.  25,  and  Miller  v.  Walser,  42  Nev.  497, 
181  Pac  437,  no  errors  need  be  assigned 
which  appear  upon  the  face  of  the  judgment 
roll ;  (2)  that  as  the  only  errors  assigned  are 
insufficiency  of  evidence  to  justify  the  deci- 
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Blon,  and  that  the  decision  Is  against  law,  ejec- 
tion IB  of  the  act  of  1916  Is  not  applicable, 
for  the  reason  that  the  only  errors  in  law 
occurring  at  the  trial  and  excepted  to  by  the 
party  making  the  application  are  contemplat- 
ed by  this  section. 

We  cannot  acquiesce  In  either  of  these  con- 
tentions and  think  that  they  were  decided 
adversely  to  appellant's  view  in  the  case  of 
Coffin  v.  Coffin,  40  Nev.  345,  163  Pac.  731,  In 
which  the  appeal  was  dismissed  for  failure  to 
serve  and  file  an  assignment  of  errors,  with- 
in the  time  allowed  by  section  13  of  the  act 
of  1915.  The  only  substantial  change  In  the 
section  as  amended  by  the  act  of  1919  Is  that 
In  the  latter  act  the  time  In  which  an  assign- 
ment of  errors  must  be  served  and  filed  be- 
gins to  run  after  the  transcript  of  the  record 
on  appeal  has  been  filed  to  the  Supreme 
Court,  instead  of  from  the  time  the  appeal 
has  been  taken  from  the  order  or  judgment 
and  10  days  Is  allowed,  Instead  of  20,  as  in 
the  former  act 

In  so  far  as  the  question  on  motion  to  dis- 
miss is  concerned,  there  la  no  distinction  In 
principle  between  the  case  of  Coffin  v.  Coffin 
and  the  case  at  bar.  Both  were  tried  on  the 
merits  in  the  district  court,  and  In  each  a 
motion  for  a  new  trial  was  made  and  denied. 
The  only  difference  is  that  in  the  former  case 
the  appeal  was  taken  from  the  Judgment  and 
order  of  the  court  denying  the  motion  for  a 
new  trial,  while  in  the  case  under  considera- 
tion the  appeal  is  from  the  Judgment  alone. 
This  difference  can  have  no  bearing  on  the 
question  before  us.  In  each  case  the  bill  of 
exceptions  was  prepared,  served,  filed,  and 
settled  and  annexed  to  a  copy  of  the  judg- 
ment roll,  after  a  motion  for  a  new  trial  was 
denied.  As  previously  stated,  the  assign- 
ment of  errors,  In  the  Instant  case,  Is  based 
on  the  grounds  that  the  evidence  is  Insuffi- 
cient to  justify  the  decision  and  that  it  is 
against  law.  A  like  assignment  of  errors 
was  filed  In  the  Coffin  Case,  with  the  addi- 
tional assignment  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of 
action.  We  see  no  room  for  distinction  be- 
tween the  two  cases;  but  as  the  points  made 
in  this  case  were  not  raised  or  discussed  In 
Coffin  v.  Coffin,  and  as  they  have  been  ably 
presented  and  argued  by  counsel  for  appel- 
lant, we  deem  them  worthy  of  careful  con- 
sideration, especially  In  view  of  this  court's 
attitude  against  deciding  a  case  otherwise 
than  on  Its  merits. 

The  cases  of  Talbot  v.  Mack  and  Miller 
v.  Walser,  supra,  are  easily  distinguishable 
from  the  case  at  bar.  In  each  of  these  cases 
the  appeal  was  from  an  order  sustaining  a 
demurrer  to  the  complaint  and  Judgment 
'  thereon,  while  in  the  instant  case  the  appeal 
|  was  taken  after  a  trial  on  the  merits  in  the 
district  court.   In  both  of  the  former  cases 
it  was  held  that,  where  the  appeal  la  upon 
the  Judgment  roll  alone,  the  errors  appearing 
1  upon  the  face  of  the  Judgment  roll  need  not 
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be  presented  by  an  assignment  of  errors.  It 
was  not  held  or  Intimated  in  either  of  these 
cases  that  a  bill  of  exceptions,  as  contemplat- 
ed by  the  act  of  1915,  necessarily  becomes  a 
part  of  the  Judgment  roll,  obviating  the  re- 
quirement of  an  assignment  of  errors.  Such 
a  ruling  would  render  section  18  of  the  act 
requiring  an  assignment  of  errors  of  no  force 
and  effect  in  an j»  case,  manifestly  against  the 
plainly  expressed  mandate  of  the  statute. 
True,  in  Talbot  v.  Mack  this  court  recognized 
that  the  bill  of  exceptions  taken  to  the  order 
sustaining  the  demurrer,  and  allowed  by  the 
trial  Judge,  and  filed  on  the  date  of  the  en- 
try of  Judgment,  was  a  part  of  the  Judgment 
rolL  Such  a  bill  of  exceptions  is  made  a 
part  of  the  Judgment  roll  by  virtue  of  sub- 
division 2  of  section  331  of  the  Civil  Practice 
Act,  which  prescribes  what  shall  constitute 
the  Judgment  roll,  in  cases  where  the  com- 
plaint is  answered  by  any  defendant.  This 
part  of  the  section  reads: 

"In  all  other  cases,  the  pleadings,  a  copy  of 
the  verdict  of  the  jury,  or  finding  of  the  court 
or  referee,  all  bills  of  exception,  taken  and 
filed.  • 

Counsel  insist  that  the  bill  of  exceptions  in 
this  case,  and  in  all  cases  when  properly  tak- 
en and  allowed,  becomes  a  part  of  the  Judg- 
ment roll  by  force  of  the  foregoing  section, 
requiring  the  clerk  to  include  "all 'bills  of 
exceptions  taken  and  filed"  In  the  roll.  We 
cannot  concede  this  interpretation.  This  sec- 
tion prescribes  a  definite  time  when  the  clerk 
shall  make  up  and  file  the  Judgment  roll,  and 
designates  the  papers  to  be  then  included 
therein.  It  reads: 

"Immediately  after  the  entry  of  judgment, 
the  clerk  must  attach  together  and  file  the  fol- 
lowing papers,  which  constitute  the  judgment 
roll." 

Then  follows  a  designation  of  the  papers. 
A  bill  of  exceptions,  or  more  than  one,  may 
or  may  not  have  been  taken  and  filed  at  or 
prior  to  the  time  this  act  of  assembling  the 
Judgment  roll  Is  required  to  be  done.  If  so 
taken  and  filed,  all  are  required  to  be  includ- 
ed therein.  A  bill  of  exceptions  which  may 
thereafter  be  settled  and  allowed  in  accord- 
ance with  the  act  of  1915  becomes  no  part  of 
the  judgment  roll,  but  must  be  annexed  to  a 
copy  thereof,  if  the  appeal  be  from  a  Judg- 
ment, as  provided  in  section  11  of  said  act 
It  appears  from  the  record  In  this  case  that 
the  bill  of  exceptions  was  settled  and  allowed 
long  after  the  entry  of  judgment,  and  after 
a  motion  for  a  new  trial  had  been  denied. 
Though  properly  a  part  of  the  record  on  ap- 
peal, it  is  no  part  of  the  judgment  roll. 

[2]  We  come,  now,  to  the  other  phase  of 
the  contention ;  that  is,  that  no  assignment 
of  errors  is  necessary,  because  the  provision 
requiring  it  is  inapplicable  to  this  case,  for 
the  reason  that  only  errors  at  law  occurring 
at  the  trial,  and  to  which  exceptions  have 
been  taken,  are  intended.   To  ascertain  the 


intention  it  is  necessary  to  consider  the  lan- 
guage used,  "assignment  of  errors,"  in  con- 
nection with  Its  function  and  purpose.  The 
office  of  an  assignment  of  errors  is  to  ap- 
prise the  appellate  court  and  the  adverse 
party  of  the  errors  relied  upon  for  a,  reversal 
of  the  case.  It  accomplishes  a  twofold  ob- 
ject: It  serves  the  convenience  of  the  appel- 
late court,  and  affords  protection  to  the  ad- 
verse party.  The  duty  of  searching  the  reo 
6rd  for  error  does  not  devolve  upon  the  ap- 
pellate court,  but  Is  placed  upon  the  party 
complaining  to  point  it  out  by  an  assignment 
of  errors,  and  by  a  bill  of  exceptions  to  fur- 
nish the  evidence  to  prove  it  The  require- 
ment of  an  assignment  of  errors  and  its  serv- 
ice upon  the  opposite  party  enables  him  to  be 
prepared  to  meet  the  questions  raised  on  ap- 
peal, and  to  be  secure  from  the  risk  of  tin- 
preparedness  for  new  or  unexpected  points 
raised  at  the  hearing.  As  said  by  the  court 
in  Orr  v.  Pennington,  93  Va.  268,  24  S.  Si. 
928: 

"The  petition  required  [petition  for  an  appeal 
containing  assignment  of  errors]  is  in  the  na- 
ture of  a  pleading,  and  should  state  the  ease 
which  the  party  applying  for  the  appeal  wishes 
to  make  in  the  appellate  court.  It  ought  to 
assign  clearly  and  distinctly  all  the  errors  re- 
lied on  for  a  reversal  of  the  case,  so  that  the 
opposite  party  may  know  what  questions  are  to 
be  raised  in  the  appellate  court,  and  not  have 
new  questions  sprung  upon  him  at  or  just  be- 
fore the  hearing  of  the  cause,  when  there  may 
not  be  sufficient  time  or  opportunity  for  meet- 
ing them." 

It  is  urged  that  the  purpose  of  the  statute 
is  accomplished  by  rule  11  of  the  Supreme 
Court  Rules  (154  Pac.  lx),  requiring  the  filing 
of  points  and  with  authorities,  which  shall 
contain  such  brief  statement  of  the  facts  as 
may  be  necessary  to  explain  the  points  made. 
Even  if  we  were  to  concede  this,  the  fact  re- 
mains that  the  legislature  has  enacted  the 
proposition  into  concrete,  law  and  has  made 
its  provisions  mandatory.  If  we  keep  the 
purpose  of  the  statute  in  mind,  there  appears 
no  reason  why  an  error  in  rendering  a  ver- 
dict or  decision  on  insufficient  evidence, 
which  on  appeal  requires  a  consideration  of 
all  the  evidence  and  testimony,  should  not  be 
assigned,  as  well  as  other  errors  at  law, 
which  often  involve  a  consideration  only  of 
a  small  portion  of  the  evidence.  The  one  is 
just  as  essential  for  the  information  of  the 
court  and  the  opposite  party  as  the  other. 

If  we  correctly  understand  the  position  of 
counsel,  they  assert  that  in  the  Civil  Practice 
Act,  prior  to  the  amendatory  and  supple- 
mental act  of  1915,  errors  at  law  occurring 
at  the  trial  have  been  so  denned  as  cause  for 
a  new  trial,  and  that  all  other  causes  for  a 
new  trial  have  been  classified  as  grounds. 
From  this  and  other  premises  which  we  will 
hereafter  mention,  they  deduce  the  conclu- 
sion that,  in  the  enactment  providing  for  an 
assignment  of  errors,  the  term  is  employed 
in  the  same  sense  and  embraces  such  errors 
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to  the  exclusion  of  all  causes  for  a  new  trial 
that  fall  Into  a  different  category.  Without 
conceding  the  assertion  that  the  Civil  Prac- 
tice Act  does  not  allude  to  errors  at  law  oc- 
curring at  the  trial  as  a  ground  for  a  new 
trial,  we  think  that,  even  if  it  does  not,  the 
assumption  that  the  Legislature  by  the  act  of 
1915  therefore  intended  only  those  errors  to 
be  embraced  in  an  assignment  of  errors  Is  too, 
shadowy  to  be  Indulged  as  a  legitimate  In- 
ference. It  ignores  the  office  and  purpose  of 
an  assignment  of  errors,  to  point  out  for  the 
benefit  of  the  court  and  opposite  party  the 
errors  relied  upon  for  a  reversal. 

Counsel  concede,  or  must  concede,  that  a 
verdict  or  decision  based  on  insufficient  evi- 
dence Is  an  error,  notwithstanding  the  Prac- 
tice Act  in  relation  to  new  trials  designates 
it  a  cause,  and  also  as  a  ground  for  a  new 
trial.  No  reason  appears  why  it  should  not 
be  assigned,  as  well  as  any  other  error  upon 
which  a  party  relies.  In  the  absence  of  a 
satisfactory  reason  for  giving  to  the  term  "as- 
signment of  errors,"  as  employed  in  the  stat- 
ute, the  special  and  limited  meaning  contend- 
ed for,  we  presume  that  the  Legislature  used 
it  in  its  well-understood  meaning  In  law. 

A  review  of  the  Practice  Acts  of  this  state, 
and  amendments,  reveals  that  insufficiency 
of  the  evidence  to  support  the  verdict  has 
long  been  required  in  an  assignment  of  er- 
rors. In  the  old  Practice  Act,  adopted  In 
1869  (St  1869,  c.  112,  |  197),  the  particulars 
wherein  it  was  thus  deficient  were  required 
to  be  specified.  By  the  amendment  to  this 
act  in  1893  (St  1893,  c.  89)  It  was  provided 
that  it  was  sufficient  assignment  of  error  in 
that  respect  to  specify  that  the  verdict  or 
decision  is  not  supported  by  the  evidence,  or 
is  contrary  to  the  evidence.  In  sections  389 
and  390  of  the  present  Civil  Practice  Law,  re- 
lating to  a  statement  on  appeal,  specification 
of  error  on  this  ground  was  necessary. 
.These  sections  of  the  Practice  Act  have  been 
repealed  by  the  act  of  1915,  which  was  de- 
signed, as  said  by  this  court  In  GUI  v.  Gold- 
field  Consolidated  Mines  Co.,  176  Pac.  784, 
"to  be  and  to  operate  as  a  complete  revision 
of  the  practice  then  in  vogue  respecting  state- 
ments on  appeal,  and  to  substitute  therefor 
in  toto  a  system  of  bills  of  exception." 

Assignments  of  error  as  to  .insufficiency  of 
the  evidence  having  been  constantly  em- 
bodied in  the  Practice  Acts,  the  old  and  the 
new,  from  1869  forward,  it  is  not  unreason- 
able to  assume  that,  if  it  were  intended  by 
section  13  of  the  act  of  1915  to  make  a  radical 
change  by  omitting  the  requirement  from  the 
practice,  such  Intention  would  have  been 
clearly  expressed.  It  is  argued  that  the  in- 
tention to  embrace  only  errors  at  law  occur- 
ring at  the  trial  Is  also  inferable  from  that 
part  of  the  language  of  said  section  13,  as 
amended  by  the  act  of  1919,  which  provides 
that  the  "assignment  shall  designate  general- 
ly each  separate  error,  specifying  the  lines  or 
folios,  and  the  pages  of  the  record  wherein 
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the  same  may  be  found";  that  this  cannot 
be  complied  with  when  the  objection  Is  that 
the  evidence  is  insufficient  to  justify  the  ver- 
dict or  decision,  as  the  absence  of  evidence 
cannot  be  indicated  by  line  or  page.  We  do 
not  regard  this  language  as  having  an  im- 
portant bearing  upon  the  question.  It  was 
evidently  designed  to  require  a  specification 
of  error  to  be  made  with  as  much  definiteness 
as  the  nature  of  the  matter  would  admit 
This  provision  can  be  complied  with  literally 
as  to  a  number  of  errors  that  might  be  suffi- 
cient to  warrant  a  reversal  of  a  case,  which 
in  our  judgment  must  be  assigned,  other  than 
errors  at  law  occurring  at  the  trial  and  In- 
sufficiency of  evidence.  If  It  cannot  be  com- 
plied with  literally  in  the  latter  Instance,  a 
substantial  compliance  would  be  sufficient 

[3]  The  next  two  points  made  by  counsel 
for  appellant  are  that  an  assignment  of  er- 
rors is  not  Jurisdictional,  and  In  this  case  has 
been  waived  by  counsel  for  respondent  They 
may  be  considered  together,  and  in  this  re- 
gard we  reiterate  what  was  said  by  this 
court  In  Coffin  v.  Coffin,  supra: 

"The  statute  is  express  and  peremptory  in 
its  terms;  it  is  not  a  mere  matter  of  form 
that  can  be  waived  or  dispensed  with  by  the 
agreement  of  the  parties  or  lenity  of  the  court, 
but  it  is  one  of  substance." 

The  contention  that  an  assignment  of  er- 
rors was  waived  is  based  on  the  fact  that 
counsel  for  appellant  requested  and  pro- 
cured from  the  attorneys  for  respondent  an 
extension  of  time  to  file  their  reply  brief. 
They  cite  the  case  of  Miller  v.  Walser,  supra, 
sb  an  authority  for  this  proposition.  There 
one  of  the  grounds  of  the  motion  to  dismiss 
was  the  failure  to  file  a  transcript  of  the 
record  on  appeal  within  the  time  required  by 
rule  2  of  this  court  (154  Pac.  vlil).  The  at- 
torneys for  respondent  after  the  transcript 
on  appeal  was  filed,  obtained  two  stipulations 
from  counsel  for  appellant  extending  time  to 
serve  and  file  points  and  authorities,  reserv- 
ing therein  no  objections  as  to  the  time  when 
the  transcript  on  appeal  was  filed.  No  timely 
motion  to  dismiss  the  appeal  was  made  on 
the  ground  stated.  We  held  that  these  facts 
were  sufficient  to-  operate  as  a  waiver  of  the 
objection  that  the  transcript  was  not  filed  in 
time.  The  facts  are  entirely  different  In  that 
case,  and  it  is  therefore  not  in  point 

Counsel  for  respondent  In  the  case  at  bar 
insist  that,  when  an  assignment  of  errors 
designates  as  error  insufficiency  of  the  evi- 
dence to  justify  the  verdict  or  decision,  it 
must  specify  wherein  the  evidence  Is  Insuffi- 
cient This  question  is  not  before  us.  No 
assignment  of  errors  was  filed  within  the 
time  specified  by  statute,  and  the  question  Is 
as  to  whether  such  an  assignment  Is  neces- 
sary, when  the  error  complained  of  is  based 
on  the  ground  of  insufficiency  of  the  evidence 
to  Justify  the  decision,  or  that  It  Is  against 
law,  and  not  as  to  the  sufficiency  of  the  as- 
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tsignuient.  It  follows,  from  oar  conclusions, 
that  we  have  no  alternative  but  to  grant  the 
motion. 

It  la  therefore  ordered  'that  the  assign- 
ment of  errors  filed  herein  be  stricken  from 
the  files,  and  the  judgment  appealed  from  be 
affirmed. 

COLEMAN,  0.  J.,  and  SANDERS,  X, 
concur. 


In  re  FORNEY'S  ESTATE.  (No.  2394.) 
(Supreme  Court  of  Nevada.    Jan.  28,  1920.) 

1.  Bastards  <8=105  —  Legitimation,  onck 
mads,  carrot  bk  repudiated. 

Once  a  child  born  illegitimate  has  been 
legitimated,  from  such  moment  it  acquires  every 
legal  right  which  a  child  born  in  wedlock  can 
enjoy,  its  right  of  inheritance  becomes  fixed, 
and  the  father  cannot  repudiate  his  act  in 
legitimating  it. 

2.  Bastards  «=  10— What  law  governs  le- 
gitimation. 

There  can  be  only  one  proper  state  for  the 
legitimation  of  a  child  born  illegitimate;  and, 
if  it  is  not  legitimated  according  to  the  laws 
of  such  state,  it  is  not  legitimated  anywhere. 

8.  Bastards  «J=»9G— Legitimation  control- 
led BT  LAW  or  STATE.  OF  DOMICILE  OF  FA- 
THER. 

Where  a  bastard  child  was  born  in  Cali- 
fornia to  a  father  there  resident,  and  subse- 
quently the  father  died  leaving  personalty  in 
Nevada,  the  child  cannot  claim  such  personalty 
on  any  theory  of  legitimation  under  Nevada 
law,  not  having  been  legitimated  in  California, 
whose  laws  controlled. 

4.  Appeal  and  error  <8=>835(2)— No  consid- 
eration on  rehearing  or  question  not 

URGED  ON  ORIGINAL  HEARING. 

A  question  not  urged  on  the  Supreme  Court 
on  original  bearing  of  the  appeal  cannot  be  con- 
sidered on  rehearing. 

Sanders,  J.,  dissenting. 

Appeal  from  District  Court,  Washoe  Coun- 
ty; George  A.  Bartlett,  Judge. 

On  petition  for  rehearing.  Rehearing  de- 
nied. 

For  former  opinion,  see  184  Pac  206. 

L.  B.  Fowler,  Atty.  Gen.,  and  Robert  Rich- 
ards, Deputy  Atty.  Gen.,  for  the  State. 

Sardis  Summerfleld,  of  Reno,  for  appel- 
lant, administrator. 

James  T.  Boyd,  of  Reno,  and  Harlan  L. 
Heward,  of  Wallace,  Idaho,  for  respondent 

COLEMAN,  O.  J.  Counsel  have  filed  a 
petition  for  a  rehearing.  It  Is  an  earnest 
plea  in  behalf  of  the  unfortunate  child; 
and,  were  it  our  duty  to  yield  to  the  im- 
pulses of  humanity,  rather  than  to  be  con- 


trolled by  cold  principles  of  law,  we  would 
likely  heed  the  same.  But  while  all  law  is 
bottomed  upon  the  theory  that  It  works 
justice,  there  Is  no  delusion  that  any  abstract 
rule  of  law  can  In  all  cases  work  out  re- 
sults which  satisfy  our  humanitarian  in- 
stincts. The  Creator,  in  establishing  the 
laws  of  nature,  well  knew  that  the  rain 
would  fall  upon  the  just  and  the  unjust 
alike,  and  that,  while  the  operation  of  every 
law  of  nature  would  injure  some,  the  great 
masses  of  humanity  would  benefit  thereby. 
So,  in  this  case,  we  must  lay  down  a  rule 
which  will  be  disastrous  to  the  petitioner, 
but  which,  in  the  course  ot  years  will  effec- 
tuate justice  in  the  great  majority  of  cases. 
In  f uct,  we  are  laying  down  no  new  rule ;  we 
are  simply  adhering  to  well-established  prin- 
ciples. 

Counsel,  after  conceding  the  necessity  of 
determining  the  status  of  Gladys  Pohl,  say 
that  it  must  be  determined  under  the  law 
of  this  state.  That  is  the  sole  question  be- 
fore the  court  Upon  our  first  consideration 
of  the  case,  we  were  convinced  as  to  the 
law  which  controls  in  establishing  the  status 
of  the  child.  It  seemed  so  clear  to  us  at 
that  time  that  we  were,  perhaps,  somewhat 
lax  in  reasoning  out  the  question.  In  re- 
sponse to  the  contention  urged  upon  us,  let 
us  ask,  Why  should  the  question  of  the 
child's  status  be  determined  under  the  law 
of  Nevada?  This  leads  us  to  ask,  What  is 
a  status?  Is  it  an  imaginary  thing?  Is  it 
something  which  comes  into  existence  to 
meet  a  temporary  need,  and  which,  when  it 
has  served  the  temporary  purpose,  may  be 
abandoned?  Or  is  it  something  which  is 
permanent  and  enduring  and  which  con- 
tinues to  exist  to  meet  changing  conditions 
and  new  situations  in  life,  defying  the  will 
of  the  adopting  parent  himself,  and  even  a 
change  of  the  law?  A  child's  status  is  noth-. 
lng  more  nor  less  than  its  relationship  to 
some  other  person,  or  to  the  state.  We  are 
aware  that  some  courts  seem  to  have  had 
trouble  In  disposing  of  the  question  before  us, 
but  It  seems  clear  that  the  trouble  was  due 
to  a  superficial,  rather  than  to  a  careful, 
consideration  of  the  underlying  reasons 
which  led  up .  to  the  passage  of  statutes 
permitting  the  legitimation  of  bastards  by 
the  father,  such  as  exist  in  California  and 
Nevada. 

[1,  2]  It  being  established  that  a  child  is 
once  legitimated,  from  that  moment  It  ac- 
quires every  legal  right  which  a  child  born 
in  wedlock  can  enjoy.  Its  right  of  inherit- 
ance becomes  fixed.  Could  its  father,  after 
once  legitimating  a  child,  repudiate  that  act? 
Could  he  then,  through  pique,  disappoint- 
ment, the  conduct  of  the  mother,  the  adher- 
ence of  the  child  to  its  mother's  cause  in 
a  controversy  between  the  father  and  moth- 
er, a  new  liaison,  or  an  imaginary  grievance 


<t=For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indezea 
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against  the  child  Itself,  denounce  the  child 
as  an  Illegitimate,  recall  bis  former  acts  of 
adoption,  and  make  illegitimate  one  whom 
he  had  solemnly  made  legitimate?  We  say 
no;  that  the  status  of  legitimacy  once  es- 
tablished is  established  for  all  times,  condi- 
tions, purposes,  and  states.  Conversely,  we 
say  that  there  can  be  only  one  proper  state 
for  the  legitimation  of  a  child,  and,  If  it  is 
not  legitimated  according  to  the  laws  of  that 
state,  it  is  not  legitimated  anywhere.  When 
and  where,  then,  does  legitimation  take 
place?  Does  it  take  place  in  the  state  of  the 
legitimating  parent,  and  at  the  time  and 
place  of  the  performing  of  the  act  of  legiti- 
mating, or  does  it  take  place  in  a  foreign 
state,  and  at  some  time  other  than  the  per- 
forming of  the  act? 

[3]  As  of  what  time  can  it  be  said  that 
Forney  legitimated  the  child  in  Nevada? 
Had  he  left  no  property  in  Nevada,  would 
any  one  say  the  child  was  legitimated  in 
this  state?  We  think  not.  But  the  fact  that 
he  left  money  in  this  state  Is  sought  to  be 
made  the  turning  point  of  the  case.  A  child's 
status  cannot  be  made  to  turn  upon  the  exist- 
ence or  nonexistence  of  an  estate.  There  are 
things  more  sacred  to  most  of  us  than  prop- 
erty, and  one  of  them  should  be  a  person's 
status  as  to  legitimacy. 

The  logic  of  counsel's  argument  is  to  make 
the  status  of  the  child  turn  upon  the  fact 
that  Forney  left  personal  property  in  this 
state.  It  seems  to  us  that  they  have  put 
the  cart  before  the  horse.  The  right  to  in- 
herit depends  upon  the  child's  status,  and 
not  its  status  upon  the  existence  of  an  es- 
tate in  Nevada.  If  counsel's  theory  is  cor- 
rect and  were  carried  to  its  logical  conclu- 
sion, a  situation  might  present  itself  where- 
in a  child  would  be  legitimate  in  Nevada  and 
enjoy  all  the  rights  and  privileges  thereof 
and  be  illegitimate  in  California,  for  the  rea- 
son that  the  California  statute  pertaining 
to .  the  legitimating  of  an  illegitimate  re- 
quires things  not  required  in  Nevada,  while 
it  is  the  policy  of  the  law  to  hold  legitimate 
everywhere  a  child  once  legitimated.  5  R.  0. 
ti.  920. 

And,  further,  if  counsel's  theory  is  correct, 
a  father,  having  once  legitimated  a  child 
In  Nevada,  where  the  law  as  to  legitimating 
a  bastard  Is  not  so  rigid  as  in  California, 
and  being  unable  to  obviate  the  force  and 
effect  of  such  legitimation  in  this  state,  but 
being  desirous  of  accomplishing  the  same 
result,  and  of  depriving  such  child  of  its 
right  to  inherit,  and  to  make  sure  of  doing 
It,  and  the  facts  not  being  such  as  would 
constitute  a  legitimating  lu  California,  would 
simply  have  to  transfer  his  property  from 
Nevada  to  California.  What  court  would 
sanction  such  an  act?  Status  does  not  de- 
pend upon  the  existence  of  inheritable  prop- 
erty, but  the  right  to  inherit  does  depend 


parenthetically,  that  since  realty  Is  distrib- 
uted according  to  the  lex  loci  rel  side  and 
personalty  according  to  the  lex  domicilii,  the 
question  In  this  Instance  is  whether  or  not 
the  child  was  legitimated  under  the  laws  of 
California.  In  view  of  the  fact  that  both 
the  deceased  and  the  child  were  at  all  times 
domiciled  In  California,  and  of  the  fact  that 
personalty  Is  distributed  according  to  the 
law  of  the  domicile,  we  have  never  consid- 
ered the  question  a  debatable  one.  Nor  is 
it  The  Blytbe  Case,  96  Cal.  632,  31  Pac.  915, 
19  L.  R.  A.  40,  mentioned  in  our  former  opin- 
ion, really  decides  the  question.  That  was 
a  case  in  which  Blythe,  domiciled  in  San 
Francisco,  while  on  a  visit  to  England,  be- 
got the  child  in  question.  After  its  birth, 
and  while  it  was  living  .in  England,  he 
performed  acts  in  California  which  were 
held  sufficient  to  legitimate  the  child  under 
the  California  law,  and  the  court  held,  that, 
in  determining  the  status  of  the  child,  the 
law  of  the  parent's  domicile  controlled. 

Prof.  Minor,  in  his  Conflict  of  Laws,  in 
discussing  the  question  as  to  what  law 
governs  in  fixing  the  status  of  a  child,  says 
at  section  100: 

"Two  points  should  be  noticed  in  this  con- 
nection, which  will  aid  us  in  determining  the 
proper  law  in  this  case.  The  first  is  that  the 
legitimation  of  a  bastard  is  the  creation  of  a 
status  which  is  beneficial  to  him,  and  it  should 
be  presumed  in  his  favor  whenever  adequate 
reason  exists  for  such  a  course.  The  second 
is  that  this  beneficial  status  cannot  be  accorded 
the  infant  at  the  expense  of  a  change  of  status 
on  the  part  of  the  father  not  warranted  by  his 
domiciliary  law. 

"Applying  these  two  principles,  it  follows  that 
the  law  of  the  father's  domicile  at  the  time  of 
the  legitimating  act  will  be  the  proper  law  to 
determine  the  status  of  both  parties.  If  by 
that  law  the  act  in  question  legitimates  the 
bastard,  the  beneficial  status  thus  created  will 
In  general  be  recognised  everywhere,  Including 
the  bastard's  domicile,  though  by  the  law  of 
the  latter  state  the  act  would  not  suffice  to  cre- 
ate a  legitimation.  On  the  other  hand,  if  by 
the  law  of  the  father's  domicile  legitimation  is 
not  the  result  of  the  act  claimed  to  have  that 
effect,  though  under  the  bastard's  domiciliary 
law  legitimation  would  result  therefrom,  the 
status  of  legitimation  should  not  be  conferred 
upon  the  bastard,  for  that  would  be  to  subject 
the  status  of  the  father  to  a  law  to  which  it  is 
not  properly  subject" 

The  Supreme  Court  of  Massachusetts,  in 
Irving  v.  Ford,  183  Mass.  448,  67  N.  E.  366, 
05  L.  R.  A.  177,  97  Am.  St.  Rep.  .447,  quotes 
the  above  language  approvingly,  and  adopts 
the  rule  therein  stated.  And  it  was  said  in 
Richmond  v.  Taylor,  161  Wis.  633,  139  N. 
W.  435: 

"So,  also,  the  law  of  the  domicile  of  the  per- 
son making  the  written  acknowledgment,  and  not 
that  of  the  domicile  of  the  child  or  the  mother, 


upon  the  child's  status.   And  we  might  say,  J  governs  the  question  of  legitimation.' 
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See,  also,  7  C.  J.  931. 

As  to  the  case  of  Wolf  v.  Gall,  32  Cal.  App. 
286, 163  Pac.  847,  we  simply  wish  to  say  that 
we  have  never  attached  any  weight  to  It,  so 
far  as  the  question  in  this  case  Is  concerned ; 
for,  no  matter  what  significance  might  be 
given  it  nnder  ordinary  circumstances,  the 
Supreme  Court  of  California,  on  appeal  (32 
Cal.  App.  286,  163  Pac.  351),  held  that  it  was 
not  entirely  in  accord  with  its  reasoning. 
In  any  event,  we  wonld  hardly  be  Justified 
in  assuming  that  an  inferior  court  can  re- 
verse a  superior  one;  and,  so  far  as  we  are 
advised,  the  law  as  laid  down  in  the  Blythe 
Case  is  still  good  In  California. 

But  counsel  say  that  it  has  been  repeated- 
ly announced  that  the  courts  of  California 
will  decide  such  questions  as  this  according 
to  the  laws  of  that  state,  regardless  of  Inter- 
national law,  or  any  other  law,  and  hence 
there' can  be  no  law  of  comity  between  this 
state  and  California  upon  the  question.  No 
decision  of  the  California  court  bo  holding 
has  been  called  to  our  attention.  The  Blythe 
Case,  in  our  opinion  refutes  the  statement, 
if  anything.  In  that  case  the  court  awarded 
the  estate  to  a  child  which  had  been  born  in 
England  and  had  never  seen  America  Until 
after  the  death  of  Its  father,  and  the  opin- 
ion turned  upon  the  proposition  that  the  law 
of  the  domicile  of  the  father  controlled  a 
rule  which  we  know  to  be  supported  by 
practically  all  of  the  authorities  in  the  Unit- 
ed States,  and  as  well,  we  believe,  by  sound 
reason.  Had  the  child  in  that  case  been 
domiciled  in  Nevada,  the  same  rule  would 
have  governed. 

[4]  Counsel  Insist  that  the  state  cannot 
claim  the  money  In  question  by  escheat. 
This  question  was  not  urged  upon  us  nor 
considered  upon  the  original  hearing;  and, 
as  said  on  rehearing  in  Nelson  v.  Smith,  42 
Nev.  302,  176  Pac.  261,  178  Pac.  625,  it  can- 
not be  now  considered.  But  it  seems  to  us 
that  the  point  is  out  of  the  case.  Petitioner 
must  stand  or  fall  upon  her  rights  as  a 
legitimated  child.  If  she  was  not  legitimat- 
ed, she  cannot  take  the  property,  and  it 
matters  not  to  her  what  becomes  of  the  es- 
tate. 

The  petition  for  rehearing  is  denied. 

DUCKER,  J.,  concurs.. 
SANDERS,  J.,  dissents. 


BRANGE  v.  BOWEN.   (No.  4073.) 
(Supreme  Court  of  Montana.    Jan.  2,  1920.) 

1.  Appeal  and  ebbob  <£=970(4) — Trial  <8=» 
68(1)— Motion  to  reopen  case  addressed 
to  bound  discretion  of  court. 

A  motion,  made  after  the  testimony  was 
closed  and  the  instructions  were  settled,  to  re- 
open the  case  that  a  document  might  be  offered 
in  evidence,  was  addressed  to  the  sound  legal 
discretion  of  the  trial  court,  and  its  order  re- 
fusing to  grant  the  motion  will  not  be  disturb- 
ed, unless  there  was  a  clear  abuse  of  discretion. 

2.  Appeal  and  error  «t=»979(l)— New  trial 
®=»C8— Motion  on  ground  or  insufficien- 
cy OF  EVIDENCE  ADDRESSED  TO  DISCRETION 
OF  COURT. 

A  motion  for  a  new  trial  on  the  ground  of 
insufficiency  of  the  evidence  was  addressed  to 
the  sound  legal  discretion  of  the  trial  court, 
and  its  order  denying  such  motion  will  not  be 
disturbed,  unless  there  was  a  clear  abuse  of 
discretion. 

Appeal  from  District  Court,  Granite  Coun- 
ty; Geo.  B.  Winston,  Judge. 

Action  by  Charles  Brange  against  D.  T. 
Bowen.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

D.  M.  Durfee,  of  Phlllipsburg,  for  appel- 
lant 

Lester  H.  Loble,  of  Helena,  for  respondent 

HOLLOW  AY,  J.  The  evidence  in  this  case 
is  in  sharp  conflict  After  the  testimony  was 
closed  and  the  instructions  were  settled,  de- 
fendant moved  the  court  to  reopen  the  case 
that  a  document  might  be  offered  in  evi- 
dence. The  motion  was  denied.  After  a  ver- 
dict was  returned  In  favor  of  plaintiff,  de- 
fendant moved  for  a  new  trial  upon  the 
ground  of  Insufficiency  of  the  evidence.  That 
motion  also  was  denied. 

[1, 2]  In  each  instance  the  motion  was  ad- 
dressed to  the  sound,  legal  discretion  of  the 
trial  court,  and  its  order  thereon  will  not 
be  disturbed  unless  there  was  a  clear  abuse 
of  discretion.  Jones  v.  Shannon,  55  Mont 
225,  175  Pac.  882;  Cole  v.  Helena  Light  & 
Ry.  Co.,  49  Mont.  443. 143  Pac.  974. 

The  record  fails  to  disclose  that  any  er- 
ror was  committed,  and  the  judgment  and  or- 
der are  therefore  affirmed. 

Affirmed. 

BRANTLY,  C.  J.,  and  HURLY,  MAT- 
THEWS, and  COOPER,  JJ.,  concur. 
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WRIGHT  LAND  'A  INVESTMENT  CO.  t. 
EVEN  et  si    (No.  4060.) 

(Supreme  Oonrt  of  Montana.    Dec  17,  1019.) 

1.  Brokers  «=>49(1)— Contract  to  sell  is 
rot  a  "sals"  so. as  to  entitle  broker  to 
commission. 

In  view  of  Rev.  Codes,  f  6084,  defining  an 
agreement  to  sell  and  buy,  and  sections  6031, 
6039,  6040,  6041,  and  6043,  as  to  the  construc- 
tion of  contracts,  a  contract  to  sell  land  pro- 
viding for  payment  in  installments,  the  deposit 
of  the  deed  in  escrow,  and  the  forfeiture  of  pay- 
ments for  default,  heid  not  a  "sale"  within  an 
agreement  to  pay  commission  to  a  broker  "at 
time  of  aale." 

(Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Sale.] 

2.  Vendor  and  purchaser  ej=»54— Under  ex- 
ecutory CONTRACT  PURCHASER  HAS  EQUITA- 
BLE TITLE.  ' 

The  title  of  the  purchaser  of  land  under  an 
executory  contract  providing  for  payment  in 
installments,  deposit  of  the  deed  in  escrow,  and 
forfeiture  of  partial 'payments  for  default  was 
an  equitable  one  enduring  only  so  long  as  the 
requirements  of  the  contract  were  promptly 
met 

3.  Brokers  «=>7  —  Contracts  construed 
against  party  preparing. 

Under  Rev.  Codes,  §  6043,  where  a  real 
estate  agent  prepared  an  agency  contract  and 
a  contract  of  sale  by  his  customer,  uncertainty 
in  their  language  was  to  be  interpreted  moat 
strongly  against  him. 

Appeal  from  District  Court,  Fergus  Coun- 
ty ;  Roy  E.  Ayers,  Judge. 

Action  by  the  Wright  Land  &  Investment 
Company  against  Peter  Even  and  others. 
From  a  judgment  for  plaintiff,  and  from  order 
overruling  motion  for  new  trial,  defendants 
appeal.   Reversed,  with  directions. 

Oscar  O.  Mueller  and  Blackford  &  Hun- 
toon,  all  of  Lewistown,  for  appellants. 

O.  W.  Belden  and  Frank  A.  Wright  both 
of  Lewistown,  for  respondent. 

COOPER,  J.  This  is  an  action  to  recover 
a  commission  for  the  sale  of  lands.  The 
following*  contract  (Exhibit  A),  partly  written 
and  partly  printed,  was  prepared  by  the 
manager  of  the  land  department  of  the  plain- 
tiff and  by  the  defendant  J.  C.  Miller,  acting 
as  trustee  for  his  codefendants,  signed  and 
delivered  to  plaintiff: 

"No.  — .  May  9,  1914. 

"I  hereby  appoint  Wright  Land  A  Investment 
Company  of  Lewistown,  Montana,  agent  to 
sell  the  following  real  estate  in  Fergus  county, 
Montana,  to  wit:  N.  %,  Sect.  14,  south  % 
and  N.  W.  %,  Sect.  11,  Twp.  16,  range  16,  in- 
cluding crop  now  on  place  except  %  of  crop  on 
N.  160. 


"I  will  accept  for  said  property  the  sum  of 

$45.00  per  A.  net  on  the  following  terms  to* 

wit:  $1,000  at  the  time  of  entering  into 'the 

contract  of  sale,  balance  terms  to  be  arranged. 
•  •  • 

"I  agree  to  furnish  purchaser  with  warranty 
deed  and  abstract  of  title  showing  perfect  title. 
At  time  of  sale  I  agree  to  pay  said  agent  as 
commission  for  selling  said  property  $  any 
amount  he  can  get  over  the  above  pries. 

"I  reserve  the  right  myself  to  sell  or  to  list 
with  other  agents.  Unless  sale  is  made  by  my- 
self or  by  other  agents,  this  appointment  will 
hold  good  until  notified. 

"[Signed]  J.  C.  Miller,  Trustee." 

Acting  thereunder,  plaintiff  produced  as  a 
purchaser  one  Frank  Bralley,  between  whom 
and  .defendant  Miller,  trustee,  a  paper  en- 
titled "Contract  for  the  Sale  of  Real  Estate," 
hereafter  called  Exhibit  B,  was  entered  into, 
in  which  defendants  agreed  to  sell,  and  Bral- 
ley agreed  to  buy,  the  lands  of  defendants. 
Under  its  terms  there  was  to  be  deposited  in 
escrow  In  the  Bank  of  Fergus  County  a  good 
and  sufficient  deed  to  the  premises,  with  in- 
structions for  its  delivery  to  the  purchaser 
upon  compliance  with  the  terms  prescribed 
therein.  The  payments  were  divided  into 
nine ;  the  first  of  $1,  to  be  paid  on  delivery 
to  the  bank  of  Exhibit  B;  the  second,  of 
$2,000,  on  January  1,  1916;  and  the  other 
seven,  varying  in  amounts,  on  the  1st  day  of 
January  of  each  succeeding  year  thereafter 
until  January  1,  1922.  It  was  provided  that 
Bralley  should  take  possession  of  the  premis- 
es, cultivate  and  raise  crops  thereon,  and, 
after  deducting  the  cost  of  production  and 
marketing  thereof,  the  overplus  should  be 
applied  to  the  payment  of  the  principal  and 
interest  to  become  due  upon  the  next  suc- 
ceeding'installment;  that  all  state  and  coun- 
ty taxes  after  1914  should  be  paid  by  Bralley ; 
and,  by  direction  of  Defendants'  Exhibit  1, 
the  memorandum  accompanying  the  escrow, 
in  the  event  of  a  full  compliance  on  the  part 
of  Bralley  with  Exhibit  B,  the  deed  to  the 
land  should  be  delivered  by  the  bank  to  him. 

The  complaint  alleges  the  performance  of 
all  of  the  covenants,  terms,  and  conditions  to 
be  performed  by  the  plaintiff,  and  that  the 
commission  of  $2,400  for  the  making  of  the 
sale  is  due.  The  answer  denies  the  making 
of  a  sale  of  the  premises  and  that  a  commis- 
sion is  now  due  plaintiff  or  will  be  due  until 
the  payment  of  the  full  purchase  price  there- 
for. A  trial  was  had  before  the  court  with- 
out a  jury,  and  judgment  rendered  in  favor 
of  the  plaintiff  for  the  sum  of  $2,400.  De- 
fendants' motion  for  a  new  trial  was  overrul- 
ed. They  appeal  from  the  Judgment  and 
from  the  order  overruling  the  motion. 

The  court  erred,  it  is  insisted  by  appellants, 
In  finding  that  the  commission  of  $2,400  was 
due  plaintiff  immediately  upon  the  execution 
and  deposit  in  escrow  of  Exhibit  B.  Re- 


3 For  other  cases  see  same  topic  and  KEY-NUMBKR  In  all  Key-Numbered  Digests  and  Indexes 
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spondent'a  position  la  that  the  "time  of  sale" 
'  was  signaled  by  its  signing  and  delivery  In 
escrow.  Appellants  Insist  that  a  sale  was 
not,  and  could  not  be,  consummated  until  the 
requirements  of  Exhibit  B  were  met  by  the 
proposed  purchaser.  Does  that  instrument 
embody  terms  and  conditions  the  legal  equiv- 
alent of  a  Bale  absolute,  or  merely  a  con- 
tract executory  hi  Its  nature?  A  careful 
analysts  of  our  Code  provisions  defining  sales 
and  providing  rules  for  the  Interpretation  of 
contracts  such  as  these  will  render  a  cor- 
rect solution  of  the  question  comparatively 
easy ;  for  if,  by  the  use  of  the  words  in  Ex- 
hibit A  "at  the  time  of  sale  I  agree  to  pay 
said  agent  as  commission  for  selling  said 
property,"  was  meant  that  plaintiff's  com- 
mission was  earned  when  a  contract  of  pur- 
chase was  executed,  then  the  judgment  must 
stand;  if  it  was  not  earned  until  the  pur- 
chase price  had  been  fully  paid,  the  action 
was  prematurely  brought,  and  Judgment 
must  be  ordered  in  appellants'  favor. 

What  were  the  ultimate  aims  and  objects 
of  the  parties?  Obviously  upon  the  part  of 
plaintiff  it  was  the  earning  of  the  $3  per 
acre  commission ;  upon  the  part  of  defendants 
it  was  the  sale  of  their  lands  for  the  sum 
of  $45  per  acre  net  to  them.  Upon  the  ac- 
complishment of  these  purposes  the  minds  of 
both  parties  met  The  record  discloses  the 
following  to  be  undisputed:  The  words  "May 
8,  1914,"  the  word  "Fergus"  before  "County," 
and  the  description  of  the  land,  and  the 
words  "Including  crop  now  on  the  place  ex- 
cept %  of  crop  on  N.  160,"  and  the  price 
"$45.00  per  A.  net,"  "the  price  $1,000,"  pay- 
ment to  be  made  at  the  time  of  entering  in- 
to the  contract,  and  the  words  "balance  terms 
to  be  arranged,"  the  word  "notified"  in  the 
last  line,  and  the  signature  "J.  C.  Miller, 
Trustee,"  are  all  In  pen  and  ink  handwriting. 
The  above  quotations  are  taken  from  the  tes- 
timony of  Lloyd  D.  Burton,  the  manager  of 
the  land  department  of  the  plaintiff.  It  was 
agreed  upon  the  trial  that  the  terms  and 
stipulations  of  Exhibit  B  "have  been  on  the 
part  of  both  parties  thereto  fully  complied 
with,"  that  nobody  was  then  in  default,  "and 
that  the  money  has  not  been  paid,  and  that 
the  commission  sued  for  has  not  been  paid." 
Bralley  viewed  the  land.  It  was  priced  to 
him  by  plaintiff  at  $48  per  acre.  He  took 
immediate  possession  under  Exhibit  B,  har- 
vested and  marketed  the  crops  already  plant- 
ed and  growing  thereon,  and  from  the  pro- 
ceeds paid  the  sum  of  $487.17  on  the  prin- 
cipal due  January  1,  1915,  leaving  a  deficit 
on  the  next  installment  due  January  1,  1916, 
of  $1,512.83.  Bralley  had  no  money,  was  in 
financial  straits,  and  unable  to  meet  the  pay- 
ments as  they  fell  due.  The  record  further 
shows  that  $487.17  was  the  only  payment 
made  upon  the  principal  at  all,  and  that  the 
defendants  are  able,  willing,  and  ready  to  pay 


plaintiff's  commission  when  the  same  is  earn- 
ed and  the  purchase  price  fully  paid. 
Exhibit  B  also  contained  the  following: 

"In  the  event  of  a  failure  to  comply  with  the 
terms  hereof  by  the  said  party  of  the  second 
part  (Bralley),  or  either  of  them  (the  terms), 
the  first  party  (defendants)  shall  be  released 
from  all  obligations  to  convey  the  said  premises 
or  any  part  thereof ;  and  the  said  party  of  the 
second  part  (Bralley)  shall  forfeit  ail  payments 
made  thereon  which  shall  be  considered  as  rent- 
al for  the  said  premises,  as  it  would  be  difficult 
to  fix  the  actual  damage  to  the  party  of  the  first 
part  (defendants)  by  the  said  party  of  the  sec- 
ond part  (Bralley)." 

There  is  oral  testimony  in  the  record,  con- 
flicting in  character,  concerning  the  time 
the  commission  would  be  due;  but,  as  the 
intention  of  the  parties  is  evident  enough 
from  the  writings  themselves,  and  the  evi- 
dence would  tend  to  vary  them,  no  considera- 
tion need  be  given  it  , 

[1]  A  careful  scrutiny  of  Exhibit  A  reveals 
that  by  the  first  paragraph  plaintiff  is  made 
the  agent  of  the  trustee  to  sell  the  property 
described;  by  the  second  the  minimum  figure 
($45  per  acre)  the  trustee  is  to  receive  there- 
for and  the  terms  the  agent  (plaintiff)  is  to 
make  to  the  buyer  "at  time  of  entering  into 
contract  of  sale"  are  fixed  (the  quoted  words 
in  print  "balance  terms  to  be  arranged,"  in 
pen  and  ink).  By  the  third  paragraph  the 
trustee  agrees  to  furnish  abstract  showing 
perfect  title,  and  "at  time  of  sale"  agrees  to 
pay  the  agent  for  selling  said  property  "any 
amount  he  can  get  over  the  above  price."  By 
the  last  the  trustee  reserves  the  right  to  him- 
self to  sell  or  to  list  with  other  agents;  and, 
"unless  sale  is  made  by  myself,  or  other 
agents,  this  appointment  will  hold  good  until 
notified."  With  what  degree  of  reason  can 
It  be  contended  that  the  whole  tenor  of  the 
contract  contemplated  anything  less  than  a 
completed  sale?  True,  the  printed  words  are 
"at  time  of  entering  into  contract  of  sale." 
But  they  were  there  already,  not  inserted  at 
the  dictation  of  the  trustee,  so  far  as  the 
record  shows.  They  must  therefore,  be  sub- 
ordinated to  the  written  words.  Section  5039 
of  the  Revised  Codes  reads: 

"Particular  clauses  of  a  contract  are  subor- 
dinate to  its  general  intent."  ' 

The  following  section  also  has  particular 
reference  to,  and  is  aimed  directly  at  a 
contract  prepared  as  this  was,  as  will  appear 
by  its  language:  - 

"Where  a  contract  is  partly  written  and  part- 
ly printed,  or  where  part  of  it  is  written  or 
printed  under  the  special  directions  of  the  par- 
ties, and  with  a  special  view  to  their  intention, 
and  the  remainder  is  copied  from  a  form  orig- 
inally prepared  without  special  reference  to  the 
particular  parties  and  the  particular  contract 
in  question,  the  written  parts  control  the  print- 
ed parts  and  the  parts  which  are  purely  orig- 
inal control  those  which  are  copied  from  a  form. 
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And  if  the  two  are  absolutely  repugnant,  the 
latter  must  be  so  far  disregarded." 

Section  6041  reads: 

"Repugnancy  in  a  contract  must  be  reconciled. 
If  possible,  by  such  an  interpretation  as  will 
give  some  effect  to  the  repugnant  clauses,  sub- 
ordinate to  the  general  intent  and  purpose  of  the 
whole  contract." 

The  general  intent  here  is  plain  upon  the 
face  of  Exhibit  A.  "I  hereby  appoint  Wright 
Land  &  Investment  Company  of  Lewis  town, 
Montana,  agent  to  sell,"  are  its  opening 
words,  and  further  on,  in  the  fourth  para- 
graph, "I  reserve  the  right  to  myself  to  sell," 
not  "I  reserve  to  myself  the  right  to  make  an 
agreement  to  sell,"  nor  "to  make  a  contract 
for  a  sale."  Exhibit  A  is  an  agreement  es- 
tablishing an  agency  to  sell;  Exhibit  B  an 
agreement  for  a  sale.  The  latter  is  conspicu- 
ously labeled  "Contract  for  the  Sale  of  Real 
Estate,"  and  In  express  words  "the  said  par- 
ty of  the  first  part  (Miller,  trustee)  agrees  to 
Bell  and  convey,"  and  the  second  party  (Bral- 
ley)  "agrees  to  buy"  the  premises  in  question. 
The  transaction  plaintiff  perfected  when  it 
procured  Bralley  to  enter  into  Exhibit  B, 
was  therefore  not  a  sale. 

Section  6084,  Revised  Codes,  reads  as  fol- 
lows: 

"An  agreement  to  sell  and  buy  is  a  contract 
by  which*  one  engages  to  transfer  the  title  to  a 
certain  thing  to  another,  who  engages  to  ac- 
cept the  same  from  him  and  to  pay  a  price  there- 
for." 

The  early  case  of  Ide  v.  Lelser,  10  Mont 
5,  24  Pac.  695,  24  Am.  St.  Rep.  17,  decided  by 
this  court  before  the  Codes,  defines  an  agree- 
ment to  sell  as  "a  contract  to  be  performed 
in  the  future,  and,  if  fulfilled,  results  in  a 
sale.  It  is  preliminary  to  a  sale,  and  is  not 
the  sale.  Breaches,  rescission,  or  release 
may  occur  by  which  the  contemplated  sale 
never  takes  place."  Thus  it  is  made  clearly 
to  appear  that  Exhibit  B  did  not  effect  a 
transfer  of  title,  was  not  a  sale,  but  only  an 
executory  agreement  to  buy. 

[2,  S]  What,  then,  was  the  title  under 
which  Bralley  held?  Clearly  not  more  than 
an  equitable  one;  for  bis  right  of  possession 
endured  only  so  long  as  the  requirements  of 
the  contract  were  promptly  met.  Upon  de- 
fault in  any  one  of  Its  conditions,  he  might 
be  subjected  to  the  loss  of  all  his  rights  and 
reduced  to  merely  a  tenant  at  the  will  of  the 
seller.  Knapp  v.  Andrus,  66  Mont  — ,  180 
Pac.  008.  Under  the  interpretation  given 
the  agreements  by  the  court  below  defendants 
are  held  liable  to  pay  a  commission  on  an  un- 
completed sale  that  may  never  be  consum- 
mated. By  section  6031,  Revised  Codes,  all 
three  of  the  contracts  "are  to  be  taken  to- 
gether." And  by  force  of  section  5043  in 
cases  of  uncertainty  "the  language  of  a  con- 
tract should  be  interpreted  most  strongly 


against  the  party  who  caused  the  uncertainty 
to  exist"  In  this  case  such  party  is  the  re- 
spondent; for  It  was  the  author  of  all  the 
contracts  forming  the  tasis  of  this  contro- 
versy, and  must  be  held  to  have  employed 
words  to  best  express  the  purpose  it  sought 
to  accomplish.  The  effect  of  the  trial  court's 
ruling,  in  view  of  the  inability  of  the  buyer  to 
make  even  the  first  payment  would  be  to 
force  from  the  pockets  of  appellants  a  com- 
mission of  $2,400  not  yet  earned,  and  before 
the  receipt  by  them  of  any  substantial  sum 
to  compensate  them  for  the  use  of  their  prop- 
erty in  the  interim. 

The  conclusion  we  have  reached  is  In  full 
accord  with  the  adjudicated  cases  upon  the 
subject  as  will  presently  be  seen.  Many  of 
the  commissions  due  to  agents  and  brokers 
turn  more  or  less  upon  implied  obligations 
growing  out  of  the  peculiar  circumstances  ia 
the  decided  cases.  Here  the  contract  express- 
ly states  the  terms  and  conditions  of  the  ob- 
ligation and  the  minimum  price  the  seller  is 
to  receive,  leaving  no  room  for  implication. 
The  plaintiff,  in  words  of  its  own  choosing, 
was  empowered  to  make  a  sale  at  a  fixed 
price  per  acre  of  $45  to  the  defendants;  its 
compensation  to  be  "any  amount  he  can  get 
over  the  above  price."  The  complaint  al- 
leges a  sale.  Under  the  listing  agreement  the 
plaintiff  undertook  to  produce  a  purchaser 
ready,  willing,  and  able  to  buy,  and  this  nec- 
essarily Implied  a  consummated  sale — such  a 
contract  as  the  courts  will  enforce  on  de- 
mand. This  it  failed  to  do.  Recovery  can 
only  be  had  upon  proof  of  a  sale  In  fact. 

In  Clark  &  Skyles  on  the  Law  of  Agency, 
vol.  2,  J  771,  the  general  rule  is  stated  thus: 

"It  is  not  sufficient  that  he  should  enter  into 
an  agreement  to  purchase,  but  he  must  actually 
purchase,  by  complying  with  the  terms  agreed 
upon,  unless  his  failure  to  do  so  is  occasioned 
by  the  fault  of  the  vendor." 

The  text  is  amply  supported  by  the  follow- 
ing authorities:  Cremer  v.  Miller,  56  Minn. 
52,  57  N.  W.  818;  Lawrence  v.  Rhodes,  188 
111.  96,  58  N.  E.  910;  Cavanaugh  v.  Conway, 
86  R.  I.  671,  90  AO.  1080;  Haynes  Oliver, 
154  111.  App.  639;  Rankin  v.  Grist  61  Tex. 
Civ.  App.  484, 129  S.  W.  1147;  Cram  v.  Slade 
(Tex.  Civ.  App.)  154  S.  W.  851 ;  Moss  v.  Wren, 
102  Tex.  567,  118  6.  W.  789,  120  S.  W.  847; 
Felts  T.  Butcher,  93  Iowa,  414,  61  N.  W.  991 ; 
Wamekros  v.  Bowman,  14  Ariz.  348,  128 
Pac.  49, 43  L.  R.  A.  (N.  S.)  91 ;  Bader  v.  Moore 
Bldg.  Co.,  94  Wash.  221, 162  Pac.  8 ;  Holcorab 
v.  Stafford,  102  Minn.  233,  113  N.  W.  449; 
Scott  v.  Merrill's  Estate,  74  Or.  568,  146  Pac. 
99;  Lawrence  v.  Pederson,  34  Wash.  1,  74  Pac. 
1011 ;  Zurcher  v.  Booth,  80  Or.  335,  157  Pac. 
147 ;  Block  v.  Ryan,  4  App.  D.  C.  283 ;  Brad- 
ford v.  Menard,  35  Minn.  107,  28  N.  W.  248; 
Olsen  v.  Jodon,  38  Minn.  408,  38  N.  W.  485; 
Munroe  v.  Taylor,  191  Mass.  483,  78  N.  EL 
108;  Walker  on  the  Law  of  Real  Estate 
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Agency,  |J  88,  119;  24  Am.  ft  Eng.  Eney.  of 
Law,  1045;  19Cyc.  252. 

Authorities  abound  In  an  unbroken  line 
holding  that,  where  a*  writing  contains  a  pro- 
vision that  a  fixed  amount  may  be  regarded 
as  liquidated  damages  and  as  rent,  it  makes 
of  such  an  Instrument  an  obligation,  execu- 
tory in  character,  and  not  a  sale.  Lawrence 
t.  Rhodes,  supra ;  Kimberly  v.  Henderson,  29 
Md.  512;  Moss  v.  Wren,  supra;  Lewis  v. 
Briggs,  81  Ark.  96,  98  S.  W.  683 ;  Lawrence 
v.  Pederson,  supra;  Block  v.  Ryan,  supra; 
Ramsey  v.  West  Tex.  B.  ft  T.  Co.  (Tex.  Civ. 
App.)  155  8.  W.  551;  Simpson  v.  Eardley 
(Tex.  Civ.  App.)  137  S.  W.  378;  Cavanaugh 
v.  Conway,  supra;  Douglas  v.  Spangenberg, 
23  Cal.  App.  294,  137  Pac.  1103;  Condlct  v. 
Cowdrey,  139  N.  T.  273,  34  N.  E.  781;  19  Cyc. 
251;  Walker  on  the  Law  of  Real  Estate 
Agency,  f  85. 

"In  Keener  v.  Barrod,  2  Md.  70  [50  Am.  Dec 
706],  the  court  said,  'The  legal  import  of  an 
agreement  to  procure  a  purchaser  binds  the 
party  to  name  a  person  who  ultimately  buys 
the  property,'  as  was  held  in  Murry  v.  Currie, 
82  Eng.  Com.  Law,  641,  cited  by  the  court  in 
support  of  its  language.  In  Kimberley  v.  Hen- 
derson ft  Lupton,  29  Md.  515,  the  court  said: 
To  be  entitled  to  their  commissions  as  bro- 
kers they  should  have  completed  the  sale;  that 
is,  they  should  have  found  a  purchaser  in  a 
situation,  and  ready  and  willing  to  complete  the 
purchase  according  to  the  terms  agreed  upon. 
The  undertaking  to  procure  a  purchaser  re- 
quires of  the  party  so  undertaking  to  produce 
a  party  capable  and  who 'ultimately  becomes  the 
purchaser.  These  propositions  are  settled  in 
Keener  v.  Harrod  ft  Brooke,  2  Md.  63,  and 
McGavock  v.  Woodlief,  20  How.  221  [15  L.  Ed. 
884].'  In  Kimberley  v.  Henderson  ft  Lupton, 
supra,  there  was  a  written  agreement  for  sale 
with  a  stipulation  that,  in  case  either  party 
should  fail  to  comply  with  the  contract,  a  for- 
feit of  $1,000  should  be  paid  by  the  party  in 
default  to  the  other  party.  The  vendee  was  un- 
able to  comply,  being  disappointed  in  the  re- 
ceipt of  funds  which  he  expected  to  receive,  and 
he  paid  the  forfeit  accordingly."  Riggs  v.  Turn- 
bull,  105  Md.  135,  66  Atl.  13,  8L.R.A.  (N. 
S.)  824,  11  Ann.  Cas.  783. 

The  effect  of  the  ruling  of  the  trial  court, 
interpreting  the  meaning  of  the  contracts  to 
be  that  the  plaintiff's  commission  was  earned 
immediately  upon  the  execution  of  Exhibit  B 
and  its  deposit  in  escrow  with  the  deed,  was 
to  import  into  the  agreement  a  meaning  not 
to  be  inferred  from  the  language  used.  Up- 
on no  possible  theory  can  the  conclusion  be 
sustained. 

The  judgment  and  order  overruling  defend- 
ants' motion  for  a  new  trial  are  reversed, 
with  directions  to  enter  judgment  for  de- 
fendants. 

Remanded,  with  directions. 

HOLLOW  AX,  HURLY,  and  MATTHEWS, 
JJ.,  concur. 
BRANTLY,  C.  J,  concurs  in  the  result 


SMITH  v.  NORTHERN  PAC.  RY.  CO. 
(No.  4667.) 

(Supreme  Court  of  Montana*    Dec.  29,  1919.) 

1.  Indians  <S=>31  —  Indian  allottee  who 

ABANDONS  TRIBAL  RELATIONS  BECOMES  CITI- 
ZEN or  United  States. 
A  Flathead  Indian,  who  selected  lands  un- 
der Act  Cong.  June  5.  1872,  {  3,  permitting  In- 
dians having  certain  qualifications  and  who  re- 
mained on  land  in  the  Bitter  Root  Valley  to 
pre-empt  160  acres  and  to  receive  a  patent 
without  power  of  alienation,  provided  such  In- 
dian abandoned  his  tribal  relations  and  intend- 
ed to  remain  in  the  valley,  under  Act  Cong. 
Feb.  8,  1887,  {  6,  as  amended  by  Act  March 
3,  1901,  and  Act  May  8,  1906  (U.  S.  Comp.  St. 
{  3951),  by  reason  of  his  abandonment  of  tribal 
relations  became  a  citizen  of  the  United  States 
with  all  rights  of  citizens,  including  that  of  the 
beginning  and  defending  an  action  of  ejectment 
or  trespass  in  the  state  or  federal  courts,  in 
view  of  proceedings  under  Act  March  2,  18S9, 
providing  for  sale  by  Secretary  of  Interior. 

2.  Eminent  domain  €=>153— Right  to  com- 
pensation DOES  NOT  PASS  TO  SUBSEQUENT 
PURCHASER. 

Where  land  is  taken  by  a  corporation  au- 
thorized to  exercise  the  right  of  eminent  do- 
main, the  right  to  compensation  for  damages 
accrues  to  the  owner  at  once  and  does  not  pass 
to  a  subsequent  purchaser  by  the  mere  convey- 
ance of  the  land,  such  as  a  conveyance  by  an 
Indian  allottee  in  the  Bitter  Root  Valley  under 
Act  Cong.  June  6,  1872,  made  by  Secretary  of 
Interior  in  accordance  with  Act  Cong.  March 

2,  1889. 

3.  Eminent  domain  «=»152(1)  —  Patentee 
from  government  not  holding  assign- 
MENT from  Indian  allottee  is  not  enti- 
tled TO  damages  fob  railroad  occupation 

OF  RIGHT  OF  WAT. 
Plaintiff  'claiming  under  a  patent  from  the 
United  States  issued  in  1913  under  Act  Cong. 
March  2,  1889,  covering  the  allotment  of  a 
Flathead  Indian  in  the  Bitter  Root  Valley  tak- 
en under  Act  Cong.  June  5,  1872,  which  waa 
silent  as  to  an  existing  railroad  right  of  way, 
and  who  had  received  no  assignment  of  the 
former  Indian  owner's  right  to  recover  damag- 
es, could  not  recover  damages  against  the  rail- 
road. 

Appeal  from  District  Court,  Ravalli  Coun- 
ty; R.  Lee  McCulloch,  Judge. 

Action  by  Rolla  B.  Smith  against  the 
Northern  Pacific  Railway  Company.  Demur- 
rer to  answer  sustained  and  verdict  and  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed,  with  direction  to  dismiss  the  ac- 
tion. 

Gunn,  Rasch  ft  Hall,  of  Helena,  for  appel- 
lant. 

Ceo.  T.  Baggs,  of  Stevensville,  for  respond- 
ent 

HURLY,  J.  This  Is  an  action  to  recover 
the  value  of  12  acres  of  land  occupied  by  the 
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appellant  and  Its  predecessors  In  interest 
as  a  right  of  way  for  a  railroad  across  80 
acres  of  land,  since  the  year  1887. 

On  July  5,  1873,  one  Trochee,  a  Flat- 
head Indian,  under  the  act  of  Congress  ap- 
proved Jane  5, 1872,  selected  certain  lands  as 
his  allotment  In  the  Bitter  Boot  Valley. 
Thereafter  a  patent,  containing  restrictions 
against  alienation  of  the  land,  was  Issued 
but  never  actually  delivered  to  him.  Later 
he  consented  to  a  sale  thereof  by  the  Secre- 
tary of  the  Interior,  pursuant  to  the  act  of 
Congress  approved  March  2,  1889.  The  re- 
spondent, under  date  of  December  2,  1909. 
In  accordance  with  the  provisions  of  said 
act  of  March  2,  18S9,  made  application  to 
purchase  the  tract  of  land  on  which  is  situ- 
ated the  right  of  way,  and,  having  compiled 
with  the  terms  of  purchase,  patent  was  is- 
sued to  him  by  the  United  States  on  March 
23, 1913.  On  August  12,  1914,  he  commenced 
this  action  to  recover  the  value  of  the  land 
occupied  by  the  defendant 

The  defendant  answered,  admitting  the 
foregoing,  but  denying  that  plain  tiff  was  in 
the  possession  of  the  land  occupied  as  right 
of  way,  and  also  denying  the  allegations  of 
the  complaint  as  to  the  value  of  the  land  so 
occupied.  Six  separate  defenses  were  also 
set  out  in  the  answer:  The  first  alleging  title 
In  appellant  'to  said  right  of  way  under  the 
act  of  Congress  of  March  3,  1875,  granting 
to  railroads  the  right  of  way  through  public 
lands  of  the  United  States;  the  second,  al- 
leging actual,  open,  peaceable,  notorious,  un- 
disputed, and  exclusive  adverse  possession 
of  the  right  of  way,  under  claim  of  title; 
the  third,  fourth,  and  fifth,  alleging  that 
plaintiff's  cause  of  action  Is  barred  by  the 
provisions  of  sections  6432,  6433,  and  6436 
of  the  Revised  Codes;  and,  the  sixth,  alleg- 
ing that  respondent  is  estopped  and  preclud- 
ed from  questioning  the  title  of  plaintiff  to 
the  right  of  way. 

To  this  answer  and  to  each  separate  defense 
a  general  demurrer  was  filed,  which  demur- 
rer was  sustained  by  the  court  as  to  each 
of  said  separate  .defenses.  Thereafter  a 
trial  was  had  upon  the  Issues  raised  by  the 
pleadings  and  a  verdict  returned  in  favor  of 
respondent  and  judgment  duly  entered.  Aft- 
er settlement  of  the  bill  of  exceptions,  appeal 
was  taken  direct  from  the  judgment. 

As  we  understand  respondent's  position,  it 
Is  that  Smith,  by  his  purchase,  succeeded  to 
the  rights  of  Trochee  in  the  land,  and  that 
while  patent  ran  to  Smith  from  the  govern- 
ment the  government  acted  merely  as  trustee 
or  agent  for  Trochee,  and  that  title  did  not 
agnln  vest  in  the  government  as  proprietor 
after  the  selection  by  Trochee;  also,  the 
use  of  the  right  of  way  constituted  a  contin- 
uing trespass,  and  that  while,  Trochee  might 
have  sued  for  damages  caused  by  the  tres- 
pass during  the  time  that  he  was  entitled  to 
possession,  not  having  a  fee-simple  title  and 
his  right  to  alienate  the  land  being  pro- 


hibited, he  could  not  thereby  surrender  title 
to  the  right  of  way  to  the  railroad  company, 
and  the  railroad  company  is  liable  to  the 
present  owner  for  the  value  of  the  land  ap- 
propriated. 

[1]  Section  3  of  the  Act  of  June  5,  1872, 
supra,  provides: 

"That  any  of  said  Indians,  being  the  head  of 
a  family,  or  twenty-one  years  of  age,  who  shall, 
at  the  passage  of  this  act  he  actually  residing 
upon  and  cultivating  any  portion  of  said  lands, 
shall  be  permitted  to  remain  in  said  valley  and 
pre-empt  without  cost  the  land  so  occupied  and 
cultivated,  not  exceeding  in  amount  one  hundred 
and  sixty  acres  for  each  of  such  Indians,  for 
which  he  shall  receive  a  patent  without  power 
of  alienation:  Provided,  that  such  Indian  shall, 
prior  to  August  first,  eighteen  hundred  and  sev- 
enty-two, notify  the  superintendent  ,of  Indian 
affairs  for  Montana  Territory  that  he  aban- 
dons his  tribal  relations  with  said  tribe,  and 
intends  to  remain  in  said  valley:  And  provided 
further,  that  said  superintendent  shall  have 
given  such  Indian  at  least  one  month's  notice 
prior  to'  the  date  last  above  mentioned  of  the 
provisions  of  this  act  and  of  his  right  so  to 
remain  as  provided  in  this  section  of  this  act." 
Act  Jane  6,  1872,  &  308,  17  U.  S.  Stat  at 
Large,  p.  226. 

By  an  act  of  Congress  approved  March  2, 
1889  (25  Stat,  at  Large,  p.  871,  c.  391),  it  was 
provided: 

"That  the  Secretary  of  the  Interior,  with  the 
consent  of  the  Indians  severally,  to  whom  pat- 
ents have  been  issued  for  lands  assigned  to 
them  in  the  Bitter  Root  Valley,  in  Montana," 
under  the  provisions  of  the  Act  of  June  5, 1872, 
supra,  "be,  and  he  hereby  is,  authorized  to 
cause  to  be  appraised  and  sold  *  *  *  all  the 
lands  allotted  and  patented  to  said  Indians; 
*  *  *  that  the  net  proceeds  derived  from  the 
sale  of  the  lands  herein  authorized  shall  be 
placed  in  the  Treasury  to  the  credit  of  the  In- 
dians severally  entitled  thereto,"  with  author- 
ity vested  in  the  Secretary  to  pay  the  Indian 
patentees  the  purchase  price  received  from  the 
sale  in  such  manner  as  he  might  deem  for  their 
best  interests. 

Section  6  of  the  act  provides  that  in  the 
event  of  the  sale  of  such  lands  the  Secretary 
of  the  Interior  shall  remove  the  Indian 
whose  lands  may  have  been  sold,  to  the  gen- 
eral reservation  known  as  the  Jocko  reserva- 
tion. 

It  is  the  contention  of  the  appellant  that 
one  of  the  requirements  of  said  act  of  Con- 
gress of  June  5,  1872,  being  that  the  allot- 
tee must  signify  bis  Intention  to  abandon  his 
tribal  relations  before  being  entitled  to  the 
benefits  of  said  act,  his  selection  having  been 
approved,  Trochee  became. a  citizen  of  the 
United  States  upon  the  passage  and  approval 
of  the  Act  of  February  8,  1SS7,  c.  119,  24 
Stat  at  Large,  p.  390,  section  6  of  which  is 
as  follows: 

"And  every  Indian  born  within  the  territorial 
limits  of  the  United  States  to  whom  allotments 
shall  have  been  made  under  the  provisions  of 
this  act  or  under  any  law  or  treaty,  and  every 
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Indian  born  without  the  territorial  limit*  of  the 
United  States  who  has  voluntarily  taken  up, 
within  said  limits,  hia  residence  separate  and 
apart  from  any  tribe  of  Indians  there!*,  and 
has  adopted,  the  habits  of  civilized  life,  is  here- 
by declared  to  be  a  citizen  of  the  United  States, 
and  Is  entitled  to  all  the  rights,  privileges,  and 
immunities  of  such  citizens."  U.  S.  Comp.  St 
f  8961. 

In  tbe  case  of  Matter  of  Heff,  197  U.  S. 
488,  25  Sup.  Ot  606,  49  I*  Ed.  848,  In  an 
opinion  by  Mr.  Justice  Brewer,  It  was  held 
that  under,  said  act  an  Indian  who  has  re- 
ceived an  allotment  and  patent,  for  land  is  no 
longer  a  ward  of  the  government,  bat  a  citi- 
zen of  the  United  States  and  of  the  state 
In  which  he  resides,  not  within  the  reach  of 
Indian  regulations  on  the  part  of  Congress, 
and  that  this  emancipation  from  federal  con- 
trol cannot  be  set  aside  without  the  consent 
of  the  Indian  or  the  state,  nor  is  it  affected 
by  the  provisions  of  tbe  act  subjecting  the 
land  allotted  to  conditions  against  alienation, 
and  guaranteeing  him  an  interest  in  tribal 
property.  In  the  foregoing  case  the  Supreme 
Court  of  the  United  States  expressly  approv- 
ed the  decisions  of  similar  Import  rendered 
by  the  Supreme  Courts  of  several  of  the 
states,  as  follows:  State  ex  rel.  Tomptom  v. 
Denoyer,  6  N.  D.  686,  72  N.  W.  1014;  State 
ex  rel.  Crawford  v.  Norris,  37  Neb.  299,  66 
N.  W.  1086;  Wa-La-Note-Tke-Tynln  v.  Car- 
ter, 6  Idaho,  85,  68  Pac.  106;  In  re  Now-gey 
zhuck,  69  Kan.  410,  76  Pac.  877;  United 
States  v.  Rlckert  (C.  C.)  106  Fed.  1,  5;  Far- 
rell  v.  United  States,  110  Fed.  942,  947,  49 
C'  C.  A.  183;  Boyd  v.  Thayer,  143  U.  S.  135, 
162,  12  Sup.  Ct.  375,  36  L.  Ed.  103. 

That  the  Indians  to  whom  allotments  were 
made  in  the  Bitter  Root  Valley  were  recog- 
nized as  citizens  by  the  Secretary  of  the  In- 
terior and  the  Attorney  General  of  the  Unit- 
ed States  is  plainly  implied  in  the  report  of 
Gen.  Henry  B.  Carrlngton  (approved  by  the 
Secretary  of  the  Interior),  agent  of  the  In- 
terior Department  and  special  attorney  for 
the  government,  acting  in  those  capacities 
in  obtaining  the  consent  of  the  Indians  to  the 
sale  of  their  lands  by  virtue  of  the  act  of 
Congress  of  March  2,  1889,  supra.  See  Re- 
port of  the  Secretary  of  the  Interior,  vol.  12 
Senate  Executive  Doc.  1889-90;  Doc.  No. 
221,  51st  Congress,  First  Session. 

While  it  is  true,  as  appears  from  Gen.  Car- 
rington's  report,  that  the  patents  to  such 
Indians  were  never  actually  delivered  to  the 
allottees  (and  It  is  conceded  that  none  was 
delivered  to  Trochee),  Trochee  took  the  nec- 
essary steps  to,  and  did,  acquire  an  allot- 
ment, thereby  becoming  a  citizen  of  the  Unit- 
ed States. 

The  said  Act  of  February  8,  1887  (24  Stat, 
at  Large,  390  was  amended  by  Act  March  3, 
1901,  c.  868,  31  Stat,  at  Large,  1447,  and  Act 
May  8,  1906,  c.  2348,  34  Stat,  at  Large,  182 ; 
3  Fed.  Stat.  Ann.  [2d  Ed.]  p.  830  [U.  S.  Comp. 
St  {  39511),  so  that  citizenship  does  not  fol- 


low allotment,  but  Is  dependent  upon  the  is- 
suance of  the  second  or  final  patent  etc 
While  not  important  here,  it  has  been  held 
that  this  amendment  was  not  retroactive. 
See  State  r.  Lott,  21  Idaho,  646,  123  Pac.  491. 

It  has  been  repeatedly  held  that  by  virtue 
of  the  act  of  February  8,  1887,  supra,  In- 
dians who  have  severed  their  tribal  relations 
and  taken  allotments  are  citizens  and  enti- 
tled to  institute  or  defend  actions  of  eject- 
ment or  trespass  in  state  or  federal  courts, 
regardless  of  the  prohibition  against  the ' 
alienation  of  the  lands  obtained  under  their 
allotment  Smith  v.  Mosgrove,  51  Or.  495, 
94  Pac.  970;  Wa-La-Note-Tke-Tynin  v.  Car- 
ter, supra ;  Carter  v.  Wann,  6  Idaho,  556,  57 
Pac.  314 ;  Brown  r.  Anderson  (Okl.)  160  Pac. 
724;  Bird  v.  Terry  (C.  C.)  129  Fed.  472. 

[2]  With  exceedingly  few  exceptions,  and 
those  of  ten  founded  upon  peculiar  situations, 
the  rule  Is  well  established  that,  where  land 
is  taken  by  a  corporation  authorized  to  exer- 
cise the  right  of  eminent  domain,  the  right 
to  compensation  for  damages  accrues  to  the 
owner  at  once  and  does  not  pass  to  a  sub- 
sequent purchaser  by  the  mere  conveyance  of 
the  land.  See  numerous  cases  cited  in  Decen- 
nial Digest  Eminent  Domain,  153,  284. 

In  Roberts  v.  Northern  Pac.  R.  R.  Co.,  158 
U.  S.  1,  15  Sup.  Ct  756,  39  L.  Ed.  873,  the 
court  said: 

"So  far  as  those  portions  of  the  lands,  de- 
scribed in  the  bill  of  complaint,  consist  of  par- 
cels held  and  used  by  the  railway  company  for 
the  necessary  and  useful  purposes  of  their  road 
as  a  public  highway,  it  is  obvious  that  the  title 
and  possession  thereof  cannot  be  successfully 
assailed  by  the  appellants.  The  latter  became 
purchasers  long  after  the  railroad  company  had 
entered  into  visible  and  notorious  possession 
of  these  portions  of  the  lands,  and  had  con- 
structed the  roads,  wharves,  and  other  im- 
provements called  for  by  their  contract  with  the 
county.  It  is  well  settled  that  where  a  railroad 
company,  having  the  power  of  eminent  domain, 
has  entered  into  actual  possession  of  land  nec- 
essary for  its  corporate  purposes,  whether  with 
or  without  the  consent  of  the  owner  of  such 
lands,  a  subsequent  vendee,  of  the  latter  takes 
the  land  subject  to  the  burthen  of  the  railroad, 
and  the  right  to  payment  from  the  railroad 
company,  if  it  entered  by  virtue  of  an  agree- 
ment to  pay,  or  to  damages,  if  the  entry  was 
unauthorized,  belongs  to  the  owner  at  the  time 
the  railroad  took  possession." 

See,  also,  Northern  Pac.  Ry.  Co.  v.  Murray, 
87  Fed.  648,  81  C.  C.  A.  183 ;  Green  v.  South 
Bound  R.  Co.,  112  Ga.  849,  38  S.  E.  81;  Ka- 
keldy  v.  Columbia  ft  P.  S.  R  Co.,  37  Wash. 
675,  80  Pac.  205;  Mallet  v.  Qulne  (O.  C.)  93 
Fed.  347. 

In  Kakeldy  v.  Columbia  ft  P.  S.  R.  Co., 
supra,  the  plaintiff  purchased  the  land  in  suit 
after  the  construction  of  the  road.  Speaking 
of  plaintiff's  cause  of  action,  the  court  said: 

"The  deeds  under  which  he  claims  are  in  evi- 
dence. They  contain  no  transfer  to  him  of 
any  right  of  action  which  his  grantor  may 
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hare  had  against  the  railroad  company,  it  he 
had  any  each.  An  owner  of  land  who  atanda 
by  and  without  protest  aeea  a  railroad  con- 
stracted  thereon  is  estopped  thereafter  to 
maintain  an  action  in  ejectment  or  a  suit  for 
injunction  to  prevent  the  operation  of  the 
road.  His  remedy  is  limited  to  an  action  for 
damages  for  his  compensation.  *  *  • "  Lit- 
tle Bill  y.  Swanson,  64  Wash.  650,  117  Pac. 
481;  Northern  Pac.  R.  Co.  v.  Smith,  171  U.  S. 
260.  18  Sup.  Ot.  794,  43  L.  Ed.  167;  Donohoe 
y.  El  Paso  ft  S.  W.  R.  Co.,  11  Aris.  283,  04 
Pac.  1001.  affirmed  214  D.  a  490,  20  Sup.  Ct 
698,  53  U  Ed.  1060;  Northern  Pac.  By.  Co.  v. 
Murray,  supra. 

In  Roberts  r.  Northern  Pac.  B.  B.  Co, 
supra,  the  court  said: 

"The  conclusion,  therefore,  seems  warranted 
that,  as  to  those  portions  ot  the  lands  in  ques- 
tion which  are  occupied  and  used  by  the  rail- 
road company,  the  county  [plaintiff's  grantor] 
haying  stood  by  tor  years,  and  permitted  the 
company  to  proceed  in  the  construction  of  its 
road  and  appurtenances  at  a  vast  expense,  and 
having  accepted  large  sums  as  taxes,  would  be 
estopped  from  interfering  with  the  possession 
of  the  railroad  company.  A  fortiori,  it  follows 
that  Roberts,  buying  with  notice,  could  noi 
maintain  either  trespass  or  ejectment  for  such 
portions,  nor  would  he,  as  such  purchaser,  be 
entitled  to  recover  damages  for  the  occupation 
thereof.  The  foregoing  observations  apply  only 
to  those  portions  of  the  lands  in  question  which 
have  been  actually  occupied  and  used  by  the 
railroad  company  for  corporate  purposes,  or,  in 
other  words,  to  such  lands  as  the  railroad  com- 
pany could  have  condemned  by  the  exercise  of 
its  right  of  eminent  domain." 

In  this  action  no  Question  is  involved  con- 
cerning ejectment  or  damages  other  than 
those  arising  from  the  actual  appropriation 
of  the  land  occupied  as  a  right  of  way. 

[S]  Plaintiff  is  seeking  to  recover  the  value 
of  the  land  appropriated.  This  is  a  right 
which  was  possessed  only  by  Trochee,  and 
there  is  no  claim  upon  plaintiff's  part  that 
Trochee  or  the  government  assigned  to  him 
the  right  to  recover  such  damages.  His  right 
Is  based  solely  upon  the  patent  from  the 
government,  which,  concededly,  is  silent  as 
to  the  right  of  way.  No  assignment  of  his 
right  to  such  damages  having  been  made  to 
the  plaintiff,  he  should  not  recover  herein. 

The  railroad  company  went  into  posses- 
sion in  1887,  and  ever  since  has  remained  in 
open  and  notorious  possession,  having  been 
In  such  possession  approximately  27  years 
at  the  time  this  action  was  commenced.  So 
far  as  disclosed  by  the  record  (and  the  sepa- 
rate defenses  must  be  taken  as  true  upon 
this  appeal,  because  standing  upon  the  de- 
murrers thereto),  no  claim  or  demand  of  any 
kind  was  made  upon  the  railroad  company, 
«ither  by  Trochee  or  the  government,  or  the 
present  plaintiff,  prior  to  the  issuance  of 
the  patent,  though,  if  Trochee  or  the  govern- 
ment had  seen  fit,  an  action  in  trespass  or 


ejectment  could  have  been  brought  against 
the  company  at  any  time,  unless  barred  by 
estoppel  or  limitation.  That  the  plaintiff 
purchased  with  notice  of  defendant's  occu- 
pancy there  can  be  no  question. 

Conceding,  though  not  deciding,  that  an 
action  for  damages  in  the  nature  of  compen- 
sation could  not  have  been  maintained  by 
Trochee  because  of  the  restrictions  upon  his 
right  to  convey,  prior  to  the  Issuance  of  final 
patent,  wo  fail  to  see  how  this  could  benefit 
plaintiff.  He,  not  having  been  the  owner  at 
the  time  of  the  taking  of  the  land,  may  not 
now  maintain  an  action  for  such  damages. 

The  plaintiff  not  being  in  position  to  recov- 
er upon  his  cause  of  action  for  the  reasons 
stated,  it  is  unnecessary  to  pass  upon  the 
other  questions  raised. 

The  Judgment  is  reversed,  with  directions 
to  the  district  court  to  dismiss  the  action. 

BRANTLY,  O.  J„  and  HOLLOW  AT,  MAT- 
THEWS, and  COOPER,  J  J,  concur. 


PEARCE  y.  METROPOLITAN  LIFE  INS. 
CO.  (No.  4072.) 

(Supreme  Court  ot  Montana.    Jan.  2,  102a) 

1.  Insurance  «=>  84(0)— Prima  facie  cask  in 

FAVOB  OF  AGENT  FOB  COMMISSIONS. 

In  an  action  by  a  life  insurance  agent  for 
unpaid  commissions  earned  by  himself  and  oth- 
ers, his  assignors,  evidence  in  favor  of  one 
agent,  plaintiff's  assignor,  consisting  of  a  tran- 
script from  the  books  of  defendant  insurance 
company,  showing  a  total  amount  of  unpaid  com- 
missions due  the  agent,  made  a  prima  facie  case 
in  favor  of  plaintiff  on  such  agent* s  assigned 
claim. 

2.  Evidence  <t=»156(l)— Examination  of  AD- 
VERSE PAXTT'S  WITNESS  AS  TO  BOOKS  AND 
RECORDS  REFERRED  TO,  PROPER. 

A  life  insurance  company's  agent,  suing  on 
his  own  and  assigned  claims  for  commissions 
earned,  having  shown  knowledge  of  a  witness 
in  possession  of  the  books  and  records  of  the 
company,  also  their  possession  by  him,  and 
having  questioned  him  concerning  certain  en- 
tries, defendant  insurance  company  was  enti- 
tled to  inquire  fully  concerning  the  matter. 

8.  CONTRACTS  <S=»143— NO  INTERFERENCE  WITH 
CONTRACTUAL  RELATIONS  XT  COURTS. 

The  courts,  in  the  absence  of  attack  on  their 
validity,  may  not  interfere  with  such  contracts 
as  may  be  entered  into  between  parties,  and  may 
not  make  new  contracts  for  them. 

Appeal  from  District  Court,  Silver  Bow 
County;  J.  J.  Lynch,  Judge. 

Action  by  Steven  Pearce  against  the  Metro- 
politan Life  Insurance  Company.  From 
judgment  for  plaintiff,  defendant  appeals. 
Reversed,  and  cause  remanded,  with  direc- 
tions. 
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Day  &  Ma  pea,  of  Helena,  for  appellant 
H.  A.  Tyvand,  of  Butte,  for  respondent 

HTJRLY,  J.  Plaintiff  sues  for  commissions 
alleged  to  have  been  earned  In  the  sale  by 
him  of  certain  policies  of  Insurance  issued  by 
the  defendant  corporation,  and  also  for  like 
commissions  alleged  to  have  been  earned  by 
four  other  agents  for  similar  services  whose 
claims  therefor  were  assigned  to  him. 
•  For  answer,  the  defendant  admits  the 
agency  of  plaintiff  and  of  the  respective  as- 
signors and  the  issuance  of  the  policies,  but 
alleges  that  each  of  such  agents,  before  ac- 
cepting employment  with  the  defendant  com- 
pany, entered  into  an  agreement  with  It  un- 
der which  he  was  to  receive,  as  his  compen- 
sation, only  such  commissions  as  should  be 
Included  In  premiums  collected  and  paid  over 
to  the  company  during  the  period  of  his  em- 
ployment The  answer  further  alleges  pay- 
ment to  plaintiff  and  his  assignors  of  all  com- 
missions so  earned  and  collected  during  the 
time  of  such  service. 

Upon  the  trial,  plaintiff  and  the  agents 
whose  claims  had  been  assigned  to  him  (with 
the  exception  of  Agent  Tregonnlng,  who 
was  not  called  as  a  witness)  admitted  that 
they  had  each  received  In  full  the  amount  of 
all  such  commissions  upon  premiums  collect- 
ed prior  to  the  time  of  leaving  the  service  of 
the  company,  except  that  Agent  Scott  testi- 
fied that  the  sum  of  $8.62,  In  commissions 
collected  by  the  company  before  he  left  Its 
employment,  had  not  been  paid  him.  Such 
witnesses  also  identified  certain  applications 
for  employment  signed  by  them  before  enter- 
ing the  service  of  the  company.  Each  of 
these  applications  contained  the  following 
proviso: 

"I  further  agree,  if  my  appointment  as  agent 
is  approved  by  the  company,  that  my  compensa- 
tion shall  be  in  accordance  with  the  present 
schedule  of  salaries  or  commissions,  or  both, 
payable  to  agents,  and  as  the  schedule  or  terms 
thereof  shall  be  amended  by  the  company  from 
time  to  time;  that  I  will  abide  by  all  the  rules 
and  regulations  of  the  company  as  embodied 
in  the  agent's  instruction  book  and  otherwise, 
and  as  they  may  be  subsequently  amended." 

The  Instruction  book  referred  to  In  the 
applications  for  appointment  was  also  identi- 
fied, containing  the  following  clause  with 
reference  to  compensation  of  agents: 

"The  compensation  in  the  Ordinary  Depart- 
ment will  be  the  commission  as  allowed  by  the 
company  and  as  set  forth  by  its  rules  from  time 
to  time.  No  ordinary  commission  shall  be  pay- 
able or  be  due  until  the  full  amount  of  premi- 
ums collected  has  been  received  by  the  com- 
pany, and  such  commissions  as  shall  have  been 
paid  up  to  the  date  of  resignation  or  up  to  the 
date  of  the  termination  of  an  agency  by  the 
company  shall  be  in  full  payment  and  satisfac- 
tion for  services  rendered,  and  in  full  for  all 
claims  against  the  company." 


[1]  Plaintiff  called  as  a  witness  one  P.  H. 
Puxley,  who  testified  that  he  was  in  posses- 
sion of  the  books  of  the  company  and  famil- 
iar with  the  same.  He  then  identified  cer- 
tain exhibits  as  copies  made  from  the  books 
of  the  company,  showing  the  amounts  of  the 
policies  upon  which  commissions  were  claim- 
ed, rate  of  commission,  premiums  and  com- 
missions paid  while  the  agent  was  In  service, 
total  commissions  payable,  and  commissions 
unpaid,  etc.  It  was  admitted  by  the  defend- 
ant that  these  exhibits  were  correct  tran- 
scriptions from  the  books  of  original  entry 
kept  in  the  ordinary  course  of  business,  and 
all  were  admitted  In  evidence  without  objec- 
tion. As  to  Agent  Tregonnlng,  the  only  evi- 
dence offered  in  his  behalf  was  one  of  such 
transcripts  from  the  books  of  the  company, 
showing  a  total  amount  of  unpaid  commis- 
sions In  his  favor  of  $104.16.  This,  taken  in 
connection  with  the  pleadings,  made  a  prima 
fade  case  upon  such  cause  of  action.  The 
defendant  did  not  produce  nor  offer  any 
proof  that  he  had  signed  a  contract  such  as 
that  signed  by  the  other  agents,  nor  that  he 
had  in  fact  any  written  contract  at  all 
There  being  no  evidence  to  rebut  this  prima 
fade  case,  the  court  was  Justified,  particular- 
ly in  view  of  defendant's  motion  for  a  direct- 
ed verdict  in  deeming  as  established  by  the 
proof  that  verdict  for  such  sum  should  be 
allowed  upon  the  cause  of  action  embracing 
bis  dalm. 

At  the  dose  of  the  testimony  the  defend- 
ant moved  for  a  nonsuit  upon  grounds  similar 
to  the  allegations  of  defense  in  the  answer. 
This  motion  was  denied,  whereupon  the  court 
of  its  own  motion  directed  Judgment  for  the 
plaintiff  for  the  full  amount  of  commissions 
unpaid,  as  disclosed  by  the  exhibits  refer- 
red to. 

[2]  Certain  rulings  were  made  restricting 
defendant's  examination  of  the  witness  Pux- 
ley.  The  plaintiff  having  shown  the  knowl- 
edge of  this  witness  as  to  the  company's 
books  and  records,  their  possession  by  him, 
and  having  questioned  him  concerning  en- 
tries therein,  the  defendant  was  entitled  to 
Inquire  fully  concerning  the  same.  How- 
ever, this  could  only  affect  the  cause  of  action 
based  upon  Scott's  services,  and,  as  above 
indicated,  In  an  Inconsequential  amount  not 
sufficient  to  justify  a  new  trial. 

As  to  the  causes  of  action  based  upon 
Scott's  and  Tregonning's  services,  the  record 
discloses  without  uncertainty  the  amounts 
remaining  as  $8.52  due  the  former,  and  $104.- 
16  due  the  latter,  for  which  sums,  with  in- 
terest as  prayed  for  in  the  complaint  judg- 
ment in  favor  of  the  plaintiff  should  be  ren- 
dered. 

[3]  The  pleadings  of  plaintiff  do  not  ex- 
cept by  general  denial,  question  the  contract 
as  alleged  by  the  defendant ;  nor  does  plain- 
tiff's evidence  in  any  manner  tend  to  show 
any  mistake  or  misconception  as  to  the  same. 
The  courts,  In  the  absence  of  an  attack  oa 
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their  validity,  may  not  Interfere  with  such 
contracts  as  may  be  entered  into  between 
parties,  nor  may  they  make  new  contracts 
for  them.  It  appearing,  without  dispute, 
from  the  testimony  that  the  commissions  re- 
maining unpaid  to  Pearce,  McArthur,  and 
Leahy  were  all  collected  after  they  left  the 
company's  employment,  nothing  was  due 
them  under  the  contract,  and  the  causes  of 
action  based  thereon  should  be  dismissed. 
With  the  exception  of  $8.62,  all  commissions 
not  paid  to  Scott  were  collected  after  he  left 
die  service  of  the  company.  Objection  Is 
made  that  no  competent  testimony  was  of- 
fered in  behalf  of  Scott's  claim  to  show  that 
this  stun  was  bo  collected.  However,  we 
think  there  was  sufficient  competent  evidence 
to  make  a  prima  facie  case  thereon.  As  to 
the  balance  of  his  claim  he  should  not  re- 
cover. 

The  judgment  is  reversed,  and  the  cause 
remanded  to  the  district  court,  with  direc- 
tions to  enter  judgment  as  herein  Indicated, 
each  party  to  bear  his  own  costs  of  appeal. 

Remanded,  with  directions. 

BRANTLY,  0.  J.,  and  HOLLOW  AY,  MAT- 
THEWS, and  COOPER,  JJ,  concur. 


GALLATIN   VALLEY   ELECTRIC   BY.  v. 
NEIBLE  et  al.  (No.  4066.) 

(Supreme  Court  of  Montana.    Dec.  29,  1919.) 

1.  Eminent  domain  <3=  146  — Benefits 
which  mat  be  set.  oft  against  damages 

STATED. 

Generally,  neighborhood  benefits  resulting 
to  the  owner  in  common  with  others  may  not 
in  eminent  domain  proceedings  be  set  off  under 
Rev.  Codes,  }  7841.  against  the  damages  to 
the  owner,  and  benefits  which  may  be  deducted 
must  be  special  or  local,  or  such  as  result  di- 
rectly and  peculiarly  to  the  particular  tract 
of  which  a  part  is  taken. 

2.  Eminent  domain  <8=»146— General  en- 
hancement OF  LAND  VALUES  BECAUSE  OF 
CONSTBUCTION   of  raxlboad  not  pbopeb 

ELEMENT  OF  BENEFITS. 

The  general  enhancement  of  values  in  land 
In  the  vicinity  of  a  railroad  because  of  its 
construction  is  not  a  proper  element  of  benefit 
to  be  allowed  in  condemnation  proceedings. 

8.  Eminent  domain  «J=»204— Enhancement 

OF  LAND  VALUE  BECAUSE  OF  CONSTBUCTION 
OF  BOAD,  DEPOTS,  STOCKYARDS,  ELEVATOB 
AND  SIDETRACKS  NOT  BENEFITS. 

In  condemnation  proceedings  by  an  electric 
railway  company,  it  was  not  error  to  exclude 
evidence  as  to  enhancement  of  value  of  the 
land  because  of  the  construction  of  the  road 
and  of  depots,  stockyards,  elevator,  and  side 
trucks,  such  improvement  not  being  special 
benefits  to  the  lands  taken,  nor  entitled  to  be 
set  off  against  damages. 


4.  Judgment  <b=>223— Judgment  on  a  debt 
mat  include  acobued  inteeest  abo  hat 
itself  beab  interest. 

When  a  debt  becomes  merged  in  a  judg- 
ment, the  judgment  may  be  entered  for  the 
amount  thereof  and  accrued  interest,  the  whole 
to  bear  interest  thereafter  at  8  per  cent.,  la 
view  of  Rev.  Codes,  |  7173. 

5.  Evidence  <8=»113(16)— Evidence  of  0f- 
febs  fob  land  condemned  inadmissible 
to  show  value. 

In  a  condemnation  proceeding,  where  the 
owner's  husband  had  testified  that  his  wife's 
land  was  worth  from  $110  to  $120  per  acre, 
it  was  error  on  redirect  examination  to  ask, 
over  objection,  if  any  offers  bsd  been  made  for 
the  purchase  of  land,  to  which  witness  answer- 
ed that  he  had  been  offered  $125  per  acre. 

Appeal  from  District  Court,  Gallatin  Coun- 
ty ;  Ben  B.  Law,  Judge. 

Action  of  condemnation  by  the  Gallatin 
Valley  Electric  Railway  against  Matthias 
Neible  and  Susan  B.  Clark.  From  the  Judg- 
ment and  from  order  overruling  plaintiff's 
motion  for  new -trial,  plaintiff  appeals.  Order 
affirmed,  and  cause  remanded,  with  direction 
to  modify  Judgment 

W.  S.  Hartman,  of  Bozeman,  for  apr^llant 
Geo.  Y.  Patten,  of  Bozeman,  for  respond- 
ents. 

HURLY,  J.  This  is  an  action  by  appel- 
lant to  condemn  a  right  of  way  for  a  rail- 
road through  the  lands  of  respondents.  On 
May  25,  1910,  commissioners  were  appointed, 
who  filed  their  report  on  June  7  of  that  year, 
assessing  damages  in  favor  of  respondents. 
On  June  11, 1910,  the  appellant  gave  bond  to 
the  respondents  for  the  construction  of  farm 
crossings,  fences,  etc.,  and  on  said  date  paid 
Into  court  $1,265  for  the  benefit  of  respondent 
Clark,  and  likewise  paid  for  the  benefit  of 
respondent  Neible  $1,027.25,  such  sums  being 
the  amount  of  damages  awarded  to  them  re- 
spectively by  the  commissioners.  An  order 
was  made  of  that  date,  admitting  the  appellant 
to  possession  of  the  lands  sought  to  be  con- 
demned In  the  condemnation  proceedings. 
Respondents  appealed  from  the  award  of  the 
commissioners  on  the  6th  day  of  July,  1910, 
and  received  the  money  which  had  been  so 
deposited  Into  court  as  damages.  On  the 
trial  of  the  appeal  in  the  district  court;  the 
Jury  returned  a  verdict,  assessing  damages  In 
favor  of  the  respondents,  as  follows:  To 
Clark,  for  the  value  of  the  land  taken,  $1,294, 
severance  damages,  $1,500,  making  a  total  of 
$2,734 ;  and  to  Neible,  for  the  value  of  the 
land  taken,  $903,  severance  damages,  $1,200, 
making  a  total  of  $2,103. 

The  court  rendered  judgment  in  favor  ot 
the  respondents,  respectively,  crediting  upon 
the  verdict  in  favor  of  Clark  the  said  sum  of 
$1,265,  paid  into  court  for  her  on  June  11, 
1910,  and  rendered  Judgment  against  the 
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'appellant  for  the  balance  of  $1,469,  with  in- 
terest at  8  per  cent  per  annum  from  June  11, 
1910,  the  date  of  the  order  letting  plaintiff 
into  possession,  to  the  date  of  judgment,  to 
wit,  April  19,  1916,  which  interest  was  com- 
puted at  $835.30,  making  a  total  of  $2,274.35. 
The  court  likewise  credited  upon  the  verdict 
in  favor  of  Nelble  the  said  sum  of  $1,02725, 
and  Neible  was  awarded  a  judgment  for  the 
sum  of  $1,665.08,  which  includes  interest  com 
puted  upon  the  same  basis. 

It  Is  conceded  that  the  judgment  errone- 
ously allowed  interest  to  the  respondents  in 
excess  of  that  to  which  they  were  respective- 
ly entitled,  aa  follows:  To  Clark,  $117.60; 
and  to  Neible,  $86.15. 

Upon  the  trial,  the  appellant  contended 
that  because  of  the  building  of  a  depot,  stock- 
yards, elevator,  and  Bide  tracks,  a  portion  of 
which  was  located  on  the  land  taken  from 
Neible,  and  a  portion  of  which  was  imme- 
diately north  of  and  adjoining  the  Clark 
tract;  certain  special  benefits  had  accrued 
to  the  respondents  by  reason  of  the  construc- 
tion, operation,  and  maintenance  of  the  road, 
because  of  which  the  tracts  of  land  in  ques- 
tion belonging  to  the  respondents,  in  common 
with  other"  tracts  of  land  immediately  in 
the  neighborhood  and  adjacent  to  the  road, 
had  been  Increased  in  value,  and  that  by  rea- 
son of  these  facts  a  special  benefit  had  ac- 
crued to  these  lands  which,  while  more  or 
less  common  to  the  other  lands  immediately 
in  the  vicinity,  were  of  special  benefit  to  re- 
spondents' lands.  All  the  evidence  tending  to 
show  benefits  to  the  lands  of  respondents  by 
reason  of  the  construction,  maintenance,  and 
operation  of  the  road  and  these  improve- 
ments was  either  excluded  by  the  court, 
stricken  out  after  it  was  admitted,  or,  if  not 
stricken  out,  taken  from  the  jury  by  instruc- 
tions. The  principal  point  raised  In  the  ar- 
guments upon  the  appeal  is  that  this  evidence 
should  have  been  admitted  to  offset  the  dam- 
ages sustained  by  respondents,  and  that,  be- 
cause of  its  exclusion  and  the  refusal  of  the 
court  to  Instruct  the  jury  that  such  deduc- 
tion should  be  made,  a  new  trial  should  be 
granted.  No  evidence  was  offered,  however, 
tending  to  show  that  by  the  construction  of 
the  road  or  its  improvements  any  physical 
benefit  to  the  lands  ensued. 

In  Yellowstone  Park  By.  Co.  v.  Bridger 
Coal  Co.,  34  Mont  545,  87  Pac.  963,  115  Am. 
St.  Rep.  546,  9  Ann.  Cas.  470,  this  question 
was  suggested,  but  decision  thereon  was  re- 
served for  subsequent  determination. 

The  statute  (Rev.  Codes,  |  7341,  subdlv.  3) 
provides  that  the  method  to  be  pursued  In 
offsetting  benefits  to  the  land  against  the 
damages  sustained  is  that  the  commissioners 
shall  ascertain  how  much  the  land  not  to  be 
taken  will  be  benefited  by  the  construction, 
and  If  the  benefits  shall  be  equal  to  the  dam- 
age assessed  the  owner  shall  be  allowed  no 
compensation  except  the  value  of  the  portion 
taken ;  out  if  the  benefit  shall  be  less  than 


the  damages  assessed,  the  former  shall  be 
deducted  from  the  latter,  and  the  remainder 
shall  be  the  only  damages  allowed  in  addi- 
tion to  the  value.  Section  7344  provides  that 
upon  appeal  being  taken,  the  damages  to 
which  the  owner  may  be  entitled  shall  be  re- 
assessed upon  the  same  principle  as  pre- 
scribed for  assessment  thereof  by  the  com- 
missioners. 

There  is  much  conflict  in  the  authorities  as 
to  what  enhancement  if  any,  in  the  value  of 
property  by  reason  of  the  construction  of  a 
railroad  may  be  considered  as  a  benefit  to 
offset  damages,  and  also  as  to  what  is  the 
meaning  of  the  term  "benefit"  in  the  sense 
that  such  benefit  may  be  deducted  from  the 
damages  sustained.  These  are  frequently, 
and  quite  generally,  divided  into  three  class- 
es: (l)  General  benefits,  or  those  arising 
from  causes  which  affect  the  whole  commu- 
nity and  perhaps  raise  the  value  of  land  in 
an  entire  city  or  town;  (2)  neighborhood 
benefits,  or  those  accruing  to  a  certain  defi- 
nite district  by  reason  of  its  nearness  to  the 
Improvements;  (3)  peculiar  benefits,  or  those 
affecting  a  particular  estate  by  reason  of  its 
direct  relation  to  the  Improvement  10  B,  C. 
I*  169. 

[1]  Many  of  the  cases  maintain  the  doc- 
trine as  contended  for  by  appellant:  That  the 
damages  sustained  by  the  landowner  may  be 
offset  by  the  enhanced  value  of  his  land,  con- 
struction of  depots,  etc.,  at  or  near  thereto, 
eta;  but  even  where  allowances  are  made 
for  differences  in  constitutional  and  statu- 
tory provisions  as  well  as  the  peculiar  facts 
Involved  in  the  various  cases,  they  cannot  all 
be  harmonized.  However,  It  may  be  stated 
as  a  general  rule  that  general  and  neighbor- 
hood benefits  resulting  to  the  owner  in  com- 
mon with  others  may  not  be  set  off  against 
the  damages  to  the  owner,  and  that  the  bene- 
fits which  may  be  deducted  must  be  special 
or  local,  or  such  as  result  directly  and  pecu- 
liarly to  the  particular  tract  of  which  a  part 
is  taken.  15  Cyc.  770. 

The  rule  is  also  thus  stated  in  Lewis  on 
Eminent  Domain,  voL  2  (3d  Ed.)  f  703: 

"It  seems  to  the  writer  that  nothing  should 
be  regarded  as  a  special  benefit  except:  (1)  A 
physical  improvement  of  the  property  in  ques- 
tion by  reason  of  the  construction  of  the  public 
work  for  which  the  part  has  been  taken,  when 
the  manner  of  construction  is  made  a  part 
of  the  condemnation  proceedings,  so  that  the 
manner  of  construction  cannot  be  changed  to 
the  detriment  of  the  property  without  com- 
pensation; and  (2)  the  conferring  upon  the 
property  of  some  right  or  privilege,  which 
becomes  appurtenant  thereto  and  renders 
the  property  more  valuable,  and  which  cannot 
be  destroyed  or  impaired  without  compensation. 
Unless  the  benefits  proposed  to  be  set  off  are 
secured  to  the  owner  by  a  valid  title,  if  he  may 
be  deprived  of  them  without  compensation,  by 
a  change  of  construction  or  by  a  change  ot 
use  and  occupation,  then  they  should  not  be 
taken  into  consideration.  An  example  of  the 
first  sort  of  benefit  1b  where  a  railroad  is  so 
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condrncted  through  property  at  to  afford  it 
needed  drainage,  provided  the  mode  of  con- 
struction which  produces  the  drainage  ia  so  in- 
corporated into  the  condemnation  proceedings 
as  to  be  binding  upon  the  company.  But  it  is 
manifestly  wrong  to  allow  benefits  because  a 
railroad  or  a  highway  might  be  so  constructed 
through  a  tract  as  to  afford  it  valuable  drain- 
age, when  there  is  no  obligation  so  to  construct 
it  An  example  of  the  second  sort  of  benefit 
is  where  a  street  is  laid  out  through  a  tract 
and  the  abutting  property  acquires  the  valuable 
easements  of  light,  air,  and  access  over  the 
street.  When  the  street  is  once  established, 
these  easements  cannot  be  impaired  or  destroy- 
ed without  compensation.  So  in  states  where 
property  abutting  upon  a  railroad  is  entitled 
to  switching  facilities  as  a  matter  of  right,  if 
a  railroad  is  .constructed  through  a  tract,  the 
right  to  such  facilities  becomes  appurtenant  to 
the  parts  remaining,  and  if  this  fact  renders 
them  more  valuable,  that  is  a  special  benefit. 
*  *  *  But  in  such  case,  the  amount  of  bene- 
fit should  be  estimated  in  view  of  the  fact  that 
the  right  may  be  lost  by  abandonment  of  the 
railroad.  But  if  the  owner  cannot'  demand 
switching  facilities  as  a  matter  of  right,  noth- 
ing should  be  allowed  for  the  possibility  of  ob- 
taining them  as  a  matter  of  favor.  A  depot 
near  property  is  not  a  special  benefit  because 
the  owner  has  no  right  to  its  continuance  as 
located,  and  because  the  right  to  be  carried  on 
the  railroad  or.  to  send  or  receive  freight  over 
it  is  a  personal  right,  and  not  a  right  appur- 
tenant to  property." 

See,  also,  2  Elliott  on  Railroads  (2d  Ed.) 
t  989;  Guyandot  Valley  By.  Co.  v.  Busklrk, 
57  W.  Va.  417,  60  S.  E.  621,  110  Am.  St  Rep. 
785;  Heninger  v.  Peery,  102  Va.  896,  47  S.  E. 
1013;  Lambeth  v.  Southern  Power  Co.,  152 
N.  O.  871,  67  S.  E.  921 ;  Whitman  v.  Boston 
ft  M.  R  R  Co.,  89  Mass.  (7  Allen)  318;  Cross 
v.  Plymouth  County,  125  Mass.  557;  French 
v.  City  of  Lowell,  117  Mass.  363. 

In  Pochila  r.  Calvert,  etc.,  Ry.  Co.,  81  Tex. 
Civ.  App.  385,'  72  S.  W.  255,  the  court  said: 

"Not  only  was  the  property  of  plaintiff  and 
other  property  in  the  city  of  Bryan  increased 
in  value  by  the  construction  of  the  railroad, 
but  other  causes  conspired  to  increase  the 
value  of  property  •  *  •  from  20  to  25  per 
cent,  according  to  the  testimony  of  the  wit- 
nesses. The  plaintiff  was  entitled  to  the  bepe- 
fit  of  such  increase  in  value,  but  the  court  gave 
it  to  the  defendants.  Another  reason  assigned 
by  the  court  for  denying  the  plaintiff  the  benefit 
of  any  increase  in  value  that  his  property  may 
have  sustained  was  that  the  defendants  bad 
built  a  depot  in  the  vicinity,  which  was  of  that 
peculiar  and  special  benefit  to  the  property 
which  might  be  taken  into  consideration  in 
offset  in  the  estimation  of  the  damages.  No 
such  peculiar  benefit  was  shown  by  the  evi- 
dence. The  benefit  caused  by  the  building  of 
the  depot  affected  all  property  alike  in  its 
neighborhood,  and  was  not  peculiar  to  the 
plaintiff's  property.  In  order  to  be  peculiar 
to  a  piece  of  property,  the  benefit  must  affect  I 
it  directly  so  as  not  to  be  shared  by  other  1 
property  in  the  neighborhood;  and  the  value 
of  its  use  must  be  increased  by  improvement 
of  the  physical  condition  of  the  property." 


See,  also,  Washburn  v.  Milwaukee,  etc.,  By. 
Co.,  69  Wis.  264,  18  N.  W.  838;  Kirby  v. 
Panhandle  ft  G.  Ry.  Co.,  89  Tex.  Olv.  App. 
252,  88  S.  W.  281;  International  ft  O.  N.  R 
Co.  v.  Bell,  62  Tex.  Civ.  App.  117,  130  8.  W. 
634;  Sloan  v.  New  Tork  EL  R.  Co.,  63  Hun, 
300,  17  N.  Y.  Snpp.  769;  Illinois,  L  ft  M.  R. 
Co.  v.  Borms,  219  IH.  179,  76  N.  E.  149; 
Hempstead  v.  Salt  Lake  City,  32  Utah,  26L  90 
Paa  397;  Little  Rock,  eta,  Ry.  Co.  v.  Al- 
1  later,  68  Ark.  600,  60  S.  W.  953. 

In  Roberts  v.  Brown  County  Commission- 
ers, 21  Kan.  247,  the  court  said: 

A  benefit  "must  be  founded  upon  something 
which  increases  the  actual  or  usable  value  of 
the  land,  aa  well  as  the  market  or  salable  value 
thereof,  and  not  such  as  increases  merely  the 
market  or  salable  value  alone.  Increased  value 
founded  upon  merely  increased  facilities  for 
travel  and  transportation  by  the  public  in 
general  is  not  the  kind  of  increased  value  which 
may  be  taken  into  consideration  in  reducing 
the  damages  to  be  awarded  to  the  landowner. 
That  kind  of  increased  value  is  too  indirect  and 
too  remote  from  the  original  cause.  •  •  * 
Besides,  it  is  a  kind  of  increased  value  which 
is  common  to  the  whole  community  in  gen- 
eral, and  to  each  individual  thereof  to  a  greater 
or  less  extent;  and  it  has  no  relation  to  the 
use  of  the  land  as  land,  but  it  Is  merely  an 
increased  market  value  founded  upon  the  ex- 
traneous circumstances  of  increased  facilities 
for  public  travel  and  transportation." 

[2]  And  the  general  enhancement  of  values 
in  land  In  the  vicinity  because  of  the  con- 
struction of  the  road  is  not  a  proper  element 
of  benefit  to  be  allowed.  Mahaffey  v.  Rail- 
road, 163  Pa.  158,  29  Atl.  881;  Shimer  v. 
Eaaton  Ry.  Co.,  205  Pa.  648,  55  Atl.  769; 
Eastern  Texas  R  Co.  v.  Ed  dings,  30  Tex.  Civ. 
App.  170,  70  S.  W.  98;  St.  Lotus,  M.  ft  S.  B. 
R.  Co.  v.  Continental  Brick  Co.,  198  Mo.  098, 
96  S.  W.  1011;  Williamson  v.  Read,  106  Va. 
453,  66  S.  E.  174;  Crystal  City  ft  U.  R  Co.  v. 
Boothe  (Tex.  Civ.  App.)  126  S.  W.  700;  Routh 
v.  Texas  Traction  'Co.  (Tex.  Civ.  App.)  148 
S.  W.  1152 ;  Buckhannon  ft  N.  R.  Co.  v.  Great 
Scott  C.  ft  C.  Co.,  75  W.  Va.  423,  83  8.  B. 
1031;  Pittsburgh  B.  ft  B.  R  Co.  v.  McCIoa- 
key,  110  Pa.  436,  1  Atl.  555 ;  Mississippi  By. 
Co.  v.  McDonald,  59  Tenn.  (12  Hetsk.)  64. 

Further,  under  section  7342,  supra,  damag- 
es are  to  be  computed  as  of  the  date  of  the 
summons  in  the  condemnation  proceedings. 
Butte  E.  Ry.  Co.  v.  Mathews,  34  Mont  487, 
87  Pac.  460;  Montana  Ry.  Co.  v.  Freeser,  29 
Mont  210,  74  Pac.  407. 

As  said  in  Guyandot  Valley  Ry.  Co.  v.  Bus- 
klrk, supra: 

"It  must  be  perfectly  manifest  that,  in  every 
case  of  a  projected  railroad,  there  is  an  appre- 
ciation in  values  of  real  estate  all  along  the 
proposed  line  before  any  condemnation  pro- 
ceedings are  instituted,  and,  since  the  market 
value  at  or  near  the  date  of  the  institution  of 
such  proceedings  is  the  measure  of  compensa- 
tion, the  enhancement  due  to  the  prospect  of 
the  construction  of  the  railroad  must  have  en- 
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tered  into  the  market  nine  of  the  land,  and 
the  landowner  obtains  it  because  he  take*  the 
market  value  at  that  time,  not  at  a  date  prior 
to  the  announcement  of  the  intent  to  construct 
the  road." 

Mantorvllle  Ry.  Oo.  v.  SUngerland,  101 
Minn.  488,  112  N.  W.  1033,  118  Am.  St  Rep. 
647,  11  L.  R.  A.  (N.  8.)  1277,  la  a  very  il- 
lustrative case,  in  which  the  authorities 
from  many  jurisdictions  have  been  gathered, 
and  where  the  rules  prevailing  in  such  ju- 
risdictions are  fully  commented  upon  and 
distinguished.  There  it  was  contended  by 
the  railroad  company  that  the  construction 
of  the  road  would  make  accessible  certain 
quarries  belonging  to  the  landowner,  which 
would  be  of  considerable  value  because  of 
transportation  facilities,  whereas,  without 
the  rood,  they  were  of  little  or  no  value. 
The  court  said: 

• 

"In  the  case  at  bar  the  possibility  or  the 
probability  that  the  railroad  company  would 
construct  or  maintain  stub  tracks  or  permit 
switch  connections  whereby  defendant's  quar- 
ries would  make  his  land  valuable  is  not  a 
special  benefit  to  be  offset  against  the  value  of 
the  part  of  his  land  taken  by  the  railway  com- 
pany or  damages  to  the  remainder.  That  bene- 
fit accrued  to  the  community  in  general.  It 
was  such  a  benefit  as  defendant  mignt  have 
received  if  the  railroad  had  been  constructed 
through  the  country,  and  had  not  crossed  his 
farm.  *  *  *  If,  for  example,  the  railroad 
company  had  run  along  the  boundary  line  ot 
his  neighbor's  land,  that  neighbor  would  have 
had  identical  advantages,  and  would  have  paid 
nothing.  The  defendant  is  not  required  to  pay 
in  part  for  the  same  thing  which  his  neighbor 
received  gratis.  The  benefit  was  not  direct  nor 
local.  The  construction  of  the  road  did  not 
physically  alter '  defendant's  lands  to  his  ad- 
vantage. It  did  not  open  a  quarry,  as  by  mak- 
ing a  cut  and  exposing  the  stone.  In  this  con- 
nection it  Is  to  be  noted  that  this  entire  sec- 
tion of  the  state  is  underlaid  with  limestone, 
whose  value  is  largely  determined  by  its  qual- 
ity. A  quarry  is  not  so  common  as  a  field,  but 
is  of  so  frequent  occurrence  that  the  benefit 
of  transportation  facilities  accrues  to  property 
owners  quite  generally,  and  is  highly  uncertain, 
if  not  speculative.  The  benefit  was  contingent, 
and  dependent  upon  the  right  of  the  railroad 
company  to  permit  or  refuse  direct  connection 
with  it.  Indeed,  it  might  never  accrue  in  fact. 
If  it  existed  at  all,  the  benefit  was  constructive, 
not  actual.  Any  use  the  landowner  might  make 
of  any  spur  track  or  switch  connection  would 
be  merely  permissive,  and  subject  to  the  para- 
mount right  of  the  railroad  company.  *  *  * 
It  would  be  an  unjust  discrimination  against 
this  landowner  to  require  him  to  pay  for  the 
privilege  of  paying  the  plaintiff  for  the  trans- 
portation of  bis  freight.  The  trial  court  was 
clearly  right." 

Common  experience  indicates  that  the  line, 
side  tracks,  switches,  elevators,  etc.,  are  ex- 
tended or  erected  in  certain  places,  not  with 
the  view  of  benefiting  adjoining  landowners, 
but  because  of  conditions  which  lead  the  ap- 
propriator  to  deem  the  site  or  sites  selected 


as  affording  It  desirable  locations,  primarily 
with  the  view  of  benefits  to  itself,  financially 
and  otherwise.  The  railway  company  may 
not  carry  on  Its  business  without  these  ad- 
juncts, the  permanence  of  the  location  and 
continued  use  of  which  are  matters  resting 
almost  entirely  in  its  hands.  Its  appropri- 
ation is  for  establishing  and  maintaining  a 
complete  line  of  railway,  which  means  more 
than  the  mere  construction  of  a  grade,  with 
ties  and  rails  laid  thereon.  To  so  carry  on 
its  business,  it  must  have  depots,  side  tracks, 
etc.,  at  intervals  for  its  own  benefit,  and 
the  incidental  benefit  of  the  public,  for  which 
benefit  the  general  public  contributes  only  by 
|  its  use  of  the  facilities  offered.  We  do  not 
concur  in  the  reasoning  of  those  cases  which 
maintain  that  the  landowner  whose  land  Is 
so  appropriated  must  suffer  a  diminution  In 
the  damages  he  has  sustained  by  reason  of 
the  benefits  which  he  receives  only  as  a  mem- 
ber of  the  general  public. 

The  statute  Is  coercive;  that  Is,  upon  the 
necessity  of  the  appropriation  being  shown, 
the  landowner  may  be  compelled  to  give  up 
his  lands  for  the  superior  use,  whether  he 
consents  or  not  To  further  hold  that  In 
addition  to  yielding  his  land,  he  mast  be 
charged  by  the  appropriator  for  benefits  not 
peculiar  to  himself,  but  common  to  the  gen- 
eral public,  would,  in  effect,  be  taking  his 
property  without  due  process  of  law,  and  the 
same,  in  effect  as  compelling  him  by  judicial 
mandate  to  donate  such  sum  for  the  con- 
struction of  the  road,  or,  stated  in  another 
manner,  to  deduct  that  much  from  the 
amount  which  Is  found  necessary  to  compen- 
sate him,  in  return  for  which  he  receives 
only  that  which  is  common  to  all  who  re- 
side in  the  vicinity.  As  stated  in  Ouinn  v. 
Ohio  River  R.  Co.,  46  W.  Va.  161,  157,  33 
S.  E.  87,  76  Am.  St  Rep.  806,  this  in  effect 
is  requiring  one  to  pay  for  another's  benefit 

[3]  The  trial  court,  therefore,  committed 
no  error  in  excluding  appellant's  evidence  as 
to  enhancement  of  value  of  the  land  by  rea- 
son of  the  construction  of  the  road  and  the 
Improvements.  In  question,  as  they  were 
not  special  benefits  to  respondents'  lands, 
nor  entitled  to  be  set  off  against  respond- 
ents' damages. 

Counsel  cites  the  case  of  Bby  v.  City  of 
Lewistown,  55  Mont  113,  173  Pac.  1163,  but 
the  benefits  Involved  in  that  case  are  of  a 
different  nature  from  those  herein. 

In  the  judgment,  the  court,  after  deducting 
from  the  amount  awarded  each  respondent 
the  sum  paid  Into  court  at  the  time  appel- 
lant was  let  Into  possession  of  Jhe  lands, 
computed  interest  upon  the  balance  from  that 
date  to  the  date  of  entry  of  judgment  and, 
as  to  each  respondent  added  the  Interest 
to  such  balance,  making  a  total  judgment 
for  Clark  of  $2,274.35,  and  for  Neible  in  the 
sum  of  $1,003.08.  It  Is  contended  by  appel- 
lant that  the  judgment  should  have  merely 
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provided  that  appellant  should  pay  respond- 
ents the  difference  between  the  amounts 
awarded  them  and  the  amounts  paid  Into 
court,  with  Interest  upon  such  sums  from  the 
date  appellant  was  let  into  possession  of  the 
lands  until  paid,  and  that  by  the  method 
adopted  by  the  court  the  interest  Is  com- 
pounded. 

In  Helena  P.  T.  Co.  v.  Spratt,  40  Mont 
254,  106  Pac.  5,  the  judgment  provided  for 
Interest  In  the  manner  contended  for  by  ap- 
pellant But  the  question  here  Involved  was 
not  then  raised  nor  considered. 

In  Butte  El.  Ry.  Co.  v.  Mathews,  34  Mont 
487,  87  Pac.  460,  the  court  having  instructed 
the  jury  that  they  might  allow  interest  upon 
the  amount  awarded  the  plaintiff,  a  general 
verdict  was  rendered,  silent  as  to  interest. 
The  court  therefore,  assumed  that  interest 
had  been  allowed  by  the  jury  upon  the  amount 
awarded,  refused  to  award  interest  addition- 
ally, and  judgment  was  entered  for  the  amount 
of  the  verdict  While  the  question  of  interest 
was  involved  upon  the  appeal,  the  question 
here  involved  was  not  discussed.  The  stat- 
ute provides: 

"Sec.  5214.  Interest  is  payable  on  judg- 
ments recovered  in  the  courts  of  this  state,  at 
the  rate  of  eight  per  cent.  (8%)  per  annum, 
and  no  greater  rate,  but  such  interest  must  not 
be  compounded  in  any  manner  or  form." 

[4]  When  a  debt  becomes  merged  in  a 
judgment  there  can  be  no  question  of  the 
right  to  enter  the  judgment  for  the  amount 
thereof  and  accrued  interest,  the  whole  to 
bear  interest  thereafter  at  8  per  cent,  per 
annum.  Rev.  Codes,  j  7173;  Stanford  v. 
Coram,  26  Mont  285,  67  Pac.  1005;  Toole 

Weirlck,  30  Mont.  359,  102  Pac.  590,  133 
Am.  St  Rep.  576;  State  ex  rel.  Dolenty  v. 
Reece,  43  Mont.  291,  115  Pac.  681. 

[t]  Clark,  husband  of  the  respondent 
Clark,  had  testified  that  his  wife's  land  was 
worth  from  $110  to  $120  per  acre.  Upon  re- 
direct examination  he  was  asked,  over  ap- 
pellant's objection,  If  any  offers  had  been 
made  for  the  purchase  of  the  land,  to  which 
he  answered  that  be  had  been  offered  $125 
per  acre.  Error  is  assigned  because  of  the 
court's  permitting  this  question.  That  this 
ruling  was  erroneous  is  without  question. 
Yellowstone  P.  Ry.  Co.  v.  Bridger  Coal  Co., 
supra;  Helena  Power  T.  Co.  v.  McLean,  38 
Mont.  388,  99  Pac.  1061.  However,  by  the 
court's  instruction  No.  6  the  Jury  were  told 
that  they  were  "not  to  consider  any  state- 
ment in  evidence,  if  any  there  be,  of  offers 
made  and  refused  at  any  time,"  etc.  It  Is 
apparent  that  the  Jury  disregarded  the  evi- 
dence as  to  the  offer.  While  it  would  have 
been  better  practice  to  specifically  refer  to 
the  evidence  In  question,  there  having  been 
no  other  evidence  of  a  similar  nature  in  the 
record,  the  jury  must  have  understood  the 


instruction  as  applying  to  Judge  Clark's  tes- 
timony. 

There  are  some  42  specifications  of  error 
assigned.  While  we  have  not  discussed  each 
separately,  all  have  been  considered,  and  we 
find  nothing  prejudicial  to  appellant's  rights, 
except  as  hereinafter  mentioned. 

It  being  conceded  that  the  judgment  In 
favor  of  respondent  Clark  Is  $117.60  In  ex- 
cess of  that  to  which  she  is  entitled,  and  In 
favor  of  respondent  Nelble  $86.15  In  excess 
of  that  to  which  he  Is  entitled,  the  judgment 
should  be  modified  accordingly. 

The  order  overruling  the  motion  for  a  new 
trial  Is  affirmed,  and  the  cause  is  remand- 
ed to  the  district  court  with  direction  to 
modify  the  judgment  as  herein  Indicated, 
and,  when  so  modified,  It  will  stand  affirmed, 
each  party  to  pay  his  own  costs  of  the  ap- 
peal. 

Remanded,  with  directions. 

BRANTLT,  O.  J.,  and  HOLLOWAY,  MAT- 
THEWS, and  COOPER,  JJ.,  concur. 


HARWOOD  v.  SCOTT.    (No.  4071.) 
(Supreme  Court  of  Montana.    Jan.  2,  1920.) 

1.  Executors  and  administrators  «=>227(3) 
— Claimant  qualified  under  statute  to 
verify  claim. 

Under  Rev.  Codes,  |  7891,  as  amended  by 
Laws  1913,  c.  41,  a  claimant  against  the  estate 
of  a  deceased  person  may,  with  the  permission 
of  the  court,  testify  as  to  transactions  between 
himself  and  decedent  and  is  qualified  to  verify 
his  claim  presented  to  the  personal  representa- 
tive. 

2.  executors  and  administrators  <8=>431(2) 
—Identical  claim  presented  must  be 
sued  ON. 

Where  a  claim  against  an  estate  is  pre- 
sented to  the  administrator  within  the  time 
prescribed  by  Rev.  Codes,  f  7532,  and  is  dis- 
allowed, suit  must  be  brought  upon  the  identical 
claim  presented. 

3.  Executors  and  administrators  *=»227(1) 
—Requisites  of  claim  defined. 

A  claim  presented  to  the  personal  represent- 
ative of  a  decedent  is  sufficient  if  it  advises  the 
personal  representative  of  the  nature  of  the 
claim  and  the  amount  and  shows  enough  to  bar 
another  action  on  the  same  demand. 

4.  Executors  and  administrators  <g=>431(2) 
—Variance  between  complaint  and  claim 
presented  immaterial. 

In  an  action  by  an  attorney  against  the 
estate  of  an  administratrix  to  obtain  fees  due 
him  for  services  rendered  the  administratrix 
in  the  administration  of  an  estate,  the  com- 
plaint, presenting  the  claim  as  one  founded  on 
contract  with  the  administratrix,  and  setting 
out  a  decree  of  the  district  court  crediting  the 
administratrix  on  her  account  for  the  value  of 


«=>For  other  caiem  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digest*  and  Iodexea 
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the  legal  services,  KM  not  to  materially  vary 
from  the  claim  presented  to  and  disallowed  by 
the  personal  representative  of  the  administra- 
trix, reading  "for  the  principal  amount  allowed 
to  said  H.  (plaintiff)  by  decree  and  order  of  the 
above-entitled  court,  •  •  •  a  copy  of  which 
is  hereto  attached,"  etc. 

Appeal  from  District  Court,  Silver  Bow 
County ;  J.  J.  Lynch,  Judge. 

Action  by  E.  N.  Harwood  against  Sibyl 
Scott,  as  administratrix  of  the  estate  of 
Rachel  E.  Williams,  deceased.  From  a  Judg- 
ment in  bis  favor  granting  only  part  of  the 
relief  demanded,  plaintiff  appeals.  Reversed 
and  remanded. 

J.  A.  Poo  re,  of  Butte,  for  appellant 
J.  E.  Healy,  of  Butte,  for  respondent. 

MATTHEWS,  J.  On  August  14,  1906, 
Rachel  E.  Williams,  as  administratrix  of  the 
estate  of  Henry  Williams,  deceased,  filed  in 
the  district  court  of  Silver  Bow  county  her 
fourth  annual  report  and  account,  In  which 
she  recited,  among  other  things: 

"August  12tb.  By  amount  due  E.  N.  Har- 
wood, for  services  and  counsel  as  attorney,  ren- 
dered on  behalf  of  the  estate  of  Henry  Williams, 
in  [cases  pending,  etc.]  from  August  12,  1905, 
to  August  12,  1906,  subject  to  allowance  of  the 
above  entitled  court,  Voucher  No.  763,  $1,- 
800.00." 

The  account  was  finally  submitted  to  the 
court  on  February  5,  1906,  and  by  the  court 
taken  under  advisement.  On  March  8,  Ra- 
chel E.  Williams  died,  and  thereafter  the 
court  rendered  Its  decree,  settling  and  allow- 
ing the  said  account,  and  caused  the  decree 
to  be  entered  nunc  pro  tunc  as  of  February 
18,  1906.  In  its  said  decree  the  court  made 
the  following  findings  and  order: 

"The  sum  of  $1,800  is  a  reasonable  and  just 
amount  to  be  allowed  said  administratrix  for 
the  services  rendered  by  her  said  attorney  dur- 
ing the  period  mentioned  *  *  *  and  the  cred- 
it of  said  $1,800  ought  to  be  and  is  hereby  al- 
lowed the  administratrix  as  reasonable  compen- 
sation for  the  said  services  rendered  by  the 
said  attorney  on  behalf  of  the  estate,  as  spe- 
cified in  the  account  *  *  * 

On  May  16,  1916,  the  defendant,  Sibyl 
Scott,  was  appointed  administratrix  of  the 
estate  of  Rachel  E.  Williams,  and  on  October 
10,  1916,  being  within  the  time  allowed  by 
law,  Harwood  filed  a  claim  with  said  ad- 
ministratrix against  the  estate  of  Rachel  E. 
Williams,  verified  by  himself  by  affidavit  con- 
forming to  the  statutory  requirements,  which 
claim  recited,  "For  the  principal  amount  al- 
lowed to  said  E.  N.  Harwood  by  decree  and 
«rder  of  the  above-entitled  court,  as  entered 
February  18,  1906,  a  copy  of  which  is  hereto 
attached,  for  legal  services  rendered  by  him 
for  and  on  behalf  of  the  said  Rachel  E.  Wil- 
liams, as  administratrix  of  the  estate  of  Hen- 
ry Williams,  deceased,  prior  to  the  said  date, 
for  which  she  received  credit  in  her  account 


aa  administratrix,  approved  and  allowed  by 

the  court,  but  said  sum  and  no  part  thereof 
has  been  paid  to  the  said  B.  N.  Harwood, 
$1,800.00 ;"  for  Interest  on  the  principal  sum ; 
for  $600  for  services  from  August  12,  1906, 
to  the  date  of  the  death  of  said  Rachel  E. 
Williams,  rendered  for  the  estate;  and  an 
additional  claim  for  $600  for  professional 
services  rendered  said  Rachel  E.  Williams 
personally,  during  the  same  period,  with  in- 
terest on  each  of  the  latter  sums  claimed. 

This  claim  being  deemed  disallowed,  Har- 
wood commenced  action  within  three  months, 
stating  three  separate  causes  of  action:  The 
first  for  the  $1,800,  with  interest;  the  sec- 
ond for  $500,  with  Interest;  and  the  third  for 
$500,  with  interest 

A  general  demurrer  was  interposed  and 
overruled,  whereupon  an  answer  was  filed, 
denying  generally  the  allegations  of  the  com- 
plaint and  pleading,  as  a  special  defense, 
that  all  the  indebtedness  of  Rachel  E.  Wil- 
liams to  plaintiff  bad  been  discharged  by 
payment  which  was  controverted  by  reply. 

On  the  trial,  the  court  excluded  all  evi- 
dence as  to  the  first  cause  of  action,  and, 
finally,  by  order,  dismissed  the  first  cause  of 
action,  on  the  ground  and  for  the  reason 
that: 

"The  claim  alleged  in  the  complaint  is  differ- 
ent from  the  claim  filed  with  the  administratrix; 
that  the  claim  filed  with  the  administratrix  was 
based  on  an  order  or  decree  of  court;  that  the 
claimant  assumed  that  it  was  a  judgment  in 
his  favor  and  acted  accordingly;  •  •  •  that 
the  claim  sued  upon  is  not  a  claim  on  a  judg- 
ment but  upon  an  express  contract  for  services 
rendered." 

The  parties  thereupon  proceeded  to  trial 
upon  the  second  and  third  causes  of  action, 
resulting  in  verdict  for  plaintiff.  Plaintiff 
appeals  from  that  portion  of  the  judgment 
dismissing  his  first  cause  of  action. 

The  charging  part  of  the  first  cause  of  ac- 
tion stated  as  follows: 

"(3)  That  during  said  period  of  time  from  the 
12th  day  of  August,  1905,  to  the  12tb  day  of 
August,  1906,  plaintiff,  at  the  special  instance 
and  request  of  said  Rachel  E.  Williams,  as  said 
administratrix,  and  under  employment  by  her 
as  her  attorney  and  counselor  at  law  as  admin- 
istratrix, rendered  and  performed  professional 
legal  services  and  counsel  *  *  *  in  and  about 
matters  and  things  appertaining  to  said  estate, 

*  *  *  mentioned  in  the  fourth  annual  account 
and  report  of  said  *  *  *  administratrix  •  •  * 
and  mentioned  in  the  decree  of  said  court  there- 
after duly  made,  *  *  *  a  copy  of  which,  •  •  • 
marked  'Exhibit  A,'  is  hereto  annexed  as  a  part 
hereof. 

"(4)  That  •  •  *  said  Rachel  E.  Williams 
promised  and  agreed  to  pay  plaintiff  the  sum  of 
$1,800,  or  whatever  portion  thereof  said  court 

*  *  •  found  to  be  reasonable  and  just  •  •  •  at 
the  time  said  court  by  its  decree  settled  and 
approved  said  account.  *  *  •  And  said  Rachel 
E.  Williams  stated  in  her  said  account  that 
there  was  due  plaintiff  the  sum  of  $1,800  for 
said  legal  services.   *   *  • 
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"(B)  That  In  sold  decree  and  order  said  court 
found  *  •  •  that  said  sum  of  $1,800  is  • 
reasonable  and  just  amount,"  etc 

—quoting  the  language  of  the  order;  that, 
by  said  agreement  and  the  order  and  decree 
of  the  court,  the  said  sum  became  due  and 
payable  to  plaintiff  from  Rachel  B.  Williams; 
and  {bat  no  part  thereof  has  been  paid. 

The  respondent  contends:  (1)  That  plain- 
tiff was  Incompetent,  under  sections  7891, 
7882,  Revised  Codes,  to  testify,  and  therefore 
Incompetent  to  verify  his  claim,  and  the 
claim  as  presented  was  therefore  as  though 
not  verified  and  Invalid.  (2)  That  the  claim 
sued  upon  was  not  the  claim  presented  to  the 
administratrix,  and  therefore  the  judgment 
of  the  court  in  dismissing  the  case  as  to  the 
first  cause  of  action  was  correct 

[1 J  1.  With  reference  to  counsel's  first  con- 
tention, he  has  evidently  overlooked  the  fact 
that  section  7881,  Revised  Codes,  was  amend- 
ed February  28,  1913,  before  the  filing  of  the 
claim,  by  granting  to  the  court  discretion  to 
permit  testimony  concerning  direct  trans- 
actions between  the  parties  named  in  the 
section,  "when  it  appears  to  the  court  that 
without  the  testimony  injustice  will  be  done." 
Laws  1913,  p.  57.  The  contention  is  without 
merit;  the  claimant  was  qualified  under  the 
law  to  verify  his  claim,  and  on  a  trial  on  Its 
merits  might  either  have  proven  his  case 
without  taking  the  stand  himself,  or  he  might 
have  secured  permission  of  the  court  to  testi- 
fy as  to  transactions  between  himself  and  de- 
cedent 

2.  In  upholding  the  action  of  the  trial 
court,  dismissing  the  first  cause  of  action, 
it  is  claimed  by  the-  respondent  that  the 
presentment  was  what  was  erroneously  as- 
sumed to  be  of  a  judgment  In  favor  of  the 
claimant,  while  the  suit  was  upon  an  account 
stated  or  for  the  reasonable  value  of  the 
services  rendered,  and  relies  upon  the  follow- 
ing cases:  Brown  v.  Daly,  33  Mont  623,  84 
Pac.  883;  Vanderpool  v.  Vanderpool,  48 
Mont.  448,  138  Pac>772;  Barthe  v.  Rogers, 
127  Cal.  52,  59  Pac.  310;  Lichtenberg  v. 
McGlynn,  105  Cal.  45,  38  Pac.  541;  and  Stock- 
ton Bonk  v.  McCown,  170  Cal.  600,  150  Pac. 
985.  We  think,  however,  that  a  careful  ex- 
amination of  these  cases  and  other  authori- 
ties construing  similar  claims  and  demands, 
will  disclose  the  distinction  between  those 
cases  wherein  there  Is  found  to  be  a  fatal 
variance  between  the  claim  presented  and  the 
claim  upon  which  suit  was  brought  and  ac- 
tions wherein  there  appears  merely  an  Im- 
material variance  In  form  or  phraseology  in 
the  claim  and  the  complaint 

[2]  It  Is  unquestionably  the  law  that  the 
holder  of  a  claim  against  an  estate  must  pre- 
sent it  to  the  administrator  within  the  time 
prescribed  (Rev.  Codes,  f  7532),  and,  if  dis- 
allowed, suit  must  be  brought  upon  the  iden- 
tical claim  presented ;  and  this  court  has  so 
declared  in  the  cases  of  Brown  v.  Daly,  and 
Vanderpool  v.  Vanderpool,  cited  above.  How- 


ever, In  each  of  these  cases,  the  dalm  sued 
upon  was  clearly  a  different  claim  from  that 
presented  to  the' administrator. 

In  Brown  v.  Daly,  plaintiff  and  his  wife 
held  a  joint  contract  Each  presented  a 
claim  to  the  administrator  for  a  sum  alleged 
to  be  due,  being  one-half  of  the  amount  that 
would  have  been  due  on  the  Joint  contract 
They  thereafter  sued  jointly  on  the  entire 
contract  The  court  held  that  "where  a 
promise  Is  made  to  two  or  more  persons  joint- 
ly, all  obligees  must  unite  as  plaintiffs  in  an 
action  for  the  breach  thereof,  as  the  cause 
of  action  in  such  cases  is  joint  only"  (15 
Jbncy.  PL  &  Pr.  628,  and  cases  cited);  thai 
the  claim  must  be  presented  and  rejected, 
and  claimant  may  then  bring  suit  upon  the 
claim.  The  court  then  proceeds: '  • 

"What  claim?  It  roes  without  saying  that 
it  is  the  Identical  claim  which  was  presented; 
otherwise  the  law  would  be  a  dead  letter.  If  a 
party  may  present  to  the  executor  of  an  estate 
a  claim  founded  upon  the  breach  of  a  several 
contract  and  upon  its  disallowance  maintain  an 
action  against  the  estate  for  a  breach  of  a  joint 
contract,  without  presenting  any  claim  founded 
upon  such  breach,  the  statute  would  become  at 
once  of  no  efficacy  whatever,  and  its  purpose 
would'  be  circumvented." 

In  the  Vanderpool  Case,  the  claim  present- 
ed was  based  upon  an  open  account  for  mon- 
ey loaned;  the  suit  was  brought  upon  a  prom- 
issory note. 

In  McGrttth  v.  Carroll,  110  Cat  79,  42 
Pac.  466,  claim  was  presented  upon  a  simple 
money  demand;  suit  was  brought  for  moneys 
held  and  received  by  deceased  in  trust  for 
plaintiff.  And  in  each  of  the  California  cas- 
es cited,  the  facts  clearly  disclosed  that  the 
claim  sued  upon  was  not  the  identical  claim 
presented  to  the  executor  or  administrator. 

[S,  4]  Each  case  must  be  determined  on  its 
own  peculiar  set  of  facts.  Not  every  vari- 
ance between  the  claim  presented  and  the  al- 
legations of  the  complaint  is  fatal  to  re- 
covery. Ross  on  Probate  Law  ft  Practice, 
565.  Mo  particular  form  of  presentation  is 
required;  it  Is  sufficient  "If  the  presentation 
advises  the  administrator  or  executor  of  the 
nature  of  the  claim  and  the  amount  and 
shows  enough  to  bar  another  action  on  the 
same  demand."  Hamilton  v.  Blakeney  (Okl.) 
165  Pac.  141.  Nor  does  the  law  contemplate 
that  "the  technical  rules  of  pleading  shall  be 
observed  in  stating  claims  against  on  estate 
of  decedents,"  but  only  that  "the  presenta- 
tion should  disclose  a  prima  facie  right  to 
recovery  and  should  have  a  tangible  form 
and  substance  such  as  will  enable  the  ex- 
ecutor or  administrator  to  act  Intelligently." 
11  R.  0.  L.  f  214,  and  cases  cited. 

In  the  case  of  Hamilton  v.  Blakeney,  cited 
above,  plaintiff  had  presented  to  the  admin- 
istrator a  claim  for  services  as  attorney  in 
several  cases,  merely  giving,  in  the  claim, 
the  title  of  the  case  and  the  amount  of  attor- 
ney's fees  charged;   in  his  complaint  and 
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second  cause  of  action,  plaintiff  sued  as  up- 
on an  express  contract  for  services.  It  was 
urged  on  behalf  of  defendant  that  the  claim 
presented  was  a  statement  of  an  open  ac- 
count, on  quantum  meruit,  and  that  the  ac- 
tion was  brought  on  an  express  contract,  and 
that  such  action  was  a  departure  from  the 
claim  presented.  The  court,  after  reviewing 
the  cases  cited  In  support  of  the  contention, 
disposed  of  the  matter  as  follows: 

"It  is  true  that,  in  an  action  against  the  es- 
tate of  a  decedent,  it  is  necessary  for  the  plain- 
tiff to  show  that  the  claim  has  been  properly 
presented  to  the  administrator  or  executor  of 
said  estate  and  rejected,  and  that  the  recovery 
must  be  upon  the  same  causes  of  action  as  were 
set  up  in  the  claim.  In  Boss,  Probate  Law  and 
Practice,  655k  it  is  said:  'A  creditor  cannot 
come  into  court  and  allege  and  prove  another 
or  different  contract  or  cause  of  action  than 
the  one  stated  in  his  claim.  Of  course  not  every 
variance  is  fatal.  The  statement  of  facts  in  the 
complaint  additional  to  those  set  forth  in  the 
claim  is  unobjectionable,  when  they  are  merely 
explanatory  of  the  demand  and  do  not  change 
the  cause  of  action/  The  claim  presented  to 
the  defendant  showed  that  the  plaintiff  claimed 
that  the  estate  of  decedent  was  liable  to  him 
for  attorney's  fees  in  the  respective  cases  de- 
scribed in  the  claim.  The  claim  against  an.  es- 
tate required  to  be  filed  by  our  statute  need  not 
be  In  any  particular  form.  If  it  advises  the 
administrator  or  executor  of  the  nature  of  the 
claim  and  the  amount  demanded,  and  shows 
enough  to  bar  another  action  for  the  same  de- 
mand, it  is  sufficient.  Upon  the  rejection  of  the 
claim  by  the  executor,  without  a  demand  for 
further  information,  or  of  exhibits  or  proof  of 
the  claim,  the  plaintiff  was  entitled  to  maintain 
an  action  for  the  amount  of  his  claim  upon  a 
contract,  either  express  or  implied.  •  •  *  We 
do  not  think  the  claim  presented  differs  so  much 
from  the  cause  of  action  sued  on,  in  the  absence 
of  demand  for  more  specific  information,  *  •  * 
aa  to  constitute  a  fatal  variance." 

To  the  same  effect,  see  Estate  of  Swain, 
67  Cal.  637,  8  Pac.  497;  18  Cyc.  480;  Selna 
v.  §elna,  125  Cal.  357,  58  Pac.  16,  73  Am.  St. 
Rep.  47;  Dorals  v.  Doll,  33  Mont  314,  83  Pac. 
884. 

Testing  the  claim  of  appellant  and  the  re- 
citals of  his  first  cause  of  action  by  the  rules 
laid  down,  we  find  that  his  claim  advised  the 
administratrix  of  the  nature  of  the  claim, 


the  amount  claimed,  and  was  sufficiently  ex- 
plicit to  be  an  effectual  bar  to  another  action 
on  the  same  demand,  should  the  appellants 
first  cause  of  action  be  disposed  of  on  Its 
merits. 

The  chief  objection  to  the  dalm  is  as  -to 
the  showing  made  of  the  nature  of  the  de- 
mand. The  respondent  interprets  the  dalm, 
as  to  the  first  cause  of  action,  as  though  it 
read,  "1  have  a  judgment  for  the  sum  of 
$1,800,  and  interest  at  the  legal  rate  of  'al- 
lowed by  said  decree'  In  the  sum  of  $1,392," 
and  the  court,  in  dismissing  the  said  first 
cause  of  action,  adopted  that  interpretation. 
We  do  not  think  that  a  reading  of  the  dalm 
as  presented  warrants  such  assumption.  It 
is  true  that  the  claim  reads,  "For  the  princi- 
pal amount  allowed  to  said  B.  N.  Harwood 
by  the  decree  and  order  of  the  above-en  titled 
court,"  etc.;  but  it  further  red  tea,  "For 
which  she  [Rachel  B.  Williams]  received 
credit  in  her  account  as  administratrix,  ap- 
proved and  allowed  by  the  court" 

The  complaint  declares  on  the  same  con- 
tract set  up  in  the  dalm  presented,  recites 
the  making,  filing,  and  presentation  of  her 
account  to  the  court,  and  the  order  and  de- 
cree of  the  court  approving  and  allowing  the 
said  amount  of  $1,800  to  the  administratrix 
for  the  services  so  rendered  by  appellant 
Appellant  attached,  not  onlj  to  the  dalm,  but 
to  the  complaint  a  copy  of  the  account  and 
decree  of  settlement  and  allowance,  as  a  part 
of  each  Instrument;  it  was  one  and  the  same 
claim,  to  wit  the  dalm  of  appellant  for  the 
sum  of  $1,800  alleged  to  be  due  for  services 
to  Rachel  B.  Williams,  as  administratrix,  for 
the  period  named,  allowed,  and  approved  by 
the  court 

While  there  is  a  difference  in  the  wording 
of  the  claim  and  the  recitals  of  the  first 
cause  of  action,  the  difference  is  one  merely 
of  phraseology,  and  not  of  substance,  and  we 
do  not  consider  that  there  is  such  a  depar- 
ture as  to  constitute  a  fatal  variance. 

That  portion  of  the  judgment  of  the  trial 
court  dismissing  said  flstt  cause  of  action  is 
reversed,  and  the  cause  remanded  for  the 
proper  trial  of  the  said  cause  of  action. 

Reversed  and  remanded. 

BRANTLY,  0.  X,  and  HOLLOWAY,  HUB- 
LY,  and  COOPER,  JJ.,  concur. 
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5.  Taxation  «3=>375(1)— Mario*  or  assess- 
ment or  power  companies  with  intra- 

0OUNTT  AND  INTBBCOUNTY  LINES  STATED. 

Where  power  companies  own  power  lines  lo- 
cated entirely  within  one  county,  and  also  lines 
running  through  more  than  one  county,  the 
state  board  of  equalization  should  assess  all 
lines  constituting  a  single  and  continuous  prop- 
erty in  more  than  one  county,  and  the  lines  lo- 
cated entirely  within  a  single  county  must  be 
assessed  by  the  county  assessor,  in  view  of 
Const  art.  12,  §§  15,  10,  18,  Laws  1919,  cc  48, 
49,  and  Rev.  Codes,  {  2584  et  seq. 


1.  Mandamus  <&=  168(3)— Evidence  as  to  be 
port  or  power  companies  to  public  bebv- 
ice  commission  properly  excluded  bt  bet 
eree  on  question  as  to  assessment  bt 
board  of  equalization. 

On  a  hearing  before  a  referee  in  a  proceed- 
ing for  mandamus  to  compel  the  state  board 
of  equalization  to  assess  the  intercounty  prop- 
erty of  certain  power  companies,  it  was  not 
error  to  exclude  reports  by  such  companies  to 
the  Public  Service  Commission,  introduced  to 
show  that  each  of  such  corporations  treated  the 
property  as  an  entire  plant,  making  no  segrega- 
tion of  the  different  transmission  lines,  thereby 
furnishing  a  basis  for  the  inference  that  the 
board  had  failed  to  make  an  original  assess- 
ment, as  required  by  Laws  1919,  c  48,  g  1, 
since  such  evidence  bad  no  bearing  on  the  ques- 
tion as  to  whether  the  property  owned  by  each 
company  should  be  regarded  by  the  board  as 
an  entire  property  or  plant. 

2.  Mandamus  «j=>168(3)— Report  -or  power 
companies  to  Public  Service  Commission 
inadmissible  in  bearing  before  referee 
to  show  value  of  corporate  property  fob 
taxation  purposes. 

On  a  hearing  before  a  referee  in  a  proceed- 
ing for  mandamus  to  compel  the  state  board  of 
equalization  to  assess  the  intercounty  property 
of  certain  power'companies,  it  was  not  error  to 
exclude  reports  by  such  companies  to  the  Pub- 
lic Service  Commission,  introduced  to  show  the 
value  of  the  property;  it  not  being  within  the 
province  of  the  court  in  mandamus  to  fix  such 
values  for  assessment  purposes. 

8.  Taxation  «=»497  —  Discretion  or  state 
boabd  or  equalization  may  not  be  con- 
trolled BY  MANDAMUS. 
Where  the  state  board  of  equalization  sits 
for  the  purpose  of  reviewing,  adjusting,  and 
equalizing  assessments  made  by  the  county  as- 
sessors of  the  property  of  intercounty  power 
companies,  and  to  take  such  steps  as  it  may  be 
proper  to  secure  a  fair,  just,  and  equitable  valu- 
ation of  the  property,  the  manner  in  which  it 
should  proceed  and  the  result  to  be  reached  are 
entirely  within  its  own  judgment  and  discretion ; 
and,  while  the  court  may  compel  action,  it  may 
not,  in  the  absence  of  fraud,  compel  the  board 
to  proceed  in  any  particular  manner;  a  writ 
of  mandamus  not  being  a  writ  to  correct  errors, 
but  to  compel  action. 

4.  Taxation  «=»497— Scope  or  mandamus  as 
to  action  of  state  boabd  of  equalization 

STATED. 

Where  a  state  board  of  equalization  has 
acted  within  the  law,  even  though  the  result 
reached  is  clearly  unjust  and  erroneous,  man- 
damus will  not  be  granted,  unless  bad  faith  and 
dereliction  clearly  appears;  fraud  never  being 
presumed,  and  the  court  being  powerless  to  in- 
quire as  to  the  operation  of  the  minds  of  the 
officials  in  fixing  values. 


6.  Taxation  «=»497  —  Records  or  state 
boabd  of  equalization  may  alone  be  con- 
sidered to  determine  whether  board 
His  performed  a  pabticulab  duty. 

The  state  board  of  equalization  being  a  spe- 
cial tribunal  with  limited  powers  required  to 
keep  a  record  of  its  proceedings  by  Laws  1919, 
c  48,  {  1,  subd.  11,  such  records  in  mandamus 
proceedings  import  verity, 'and  to  determine 
whether  the  board  has  performed  a  particular 
duty  recourse  must  be  had  to  them  alone,  not- 
withstanding the  presumption  of  regular  per- 
formance of  official  duty. 

7.  Taxation  ©=366—  State  boabd  or  equal- 
ization MUST  FOLLOW  PBOOEDUBE  PRESCRIB- 
ED BY  STATUTE  IN  MAKING  ASSESSMENTS. 

To  the  extent  that  Laws  1919,  c.  49,  desig- 
nates a  method  of  procedure  for  the  state  board 
of  equalization  in  making  assessments,  to  that 
extent  it  constitutes  the  rule  and  guide  for  the 
court's  action,  and  a  failure  to  conform  sub- 
stantially to  its  provisions  vitiates  an  assess- 
ment of  power  company  property  made  by  the 
board. 

8.  Taxation  «=»375(1)— Method  of  valua- 
tion OF  INTERCOUNTY  POWER  LINE  BY  STATE 
BOABD  OF  EQUALIZATION  EBBONEOUS. 

That  the  state  board  of  equalization,  in  as- 
sessing property  of  a  power  company,  received 
the  report  of  the  agent  of  the  company,  listing 
the  lines  lying  in  more  than  one  county,,  with 
their  mileage  and  total  value  as  ascertained  by 
the  officers  of  the  company  upon  the  basis  of 
cost  of  construction,  less  depreciation,  discussed 
the  assessment  of  such  properties  in  detail,  and 
increased  the  valuation  of  such  lines  80  per 
cent,  over  that  returned  by  the  company,  so  that 
the  assessment  "  would  aggregate  a  certain 
amount,  and  thereupon  listed  the  property  with 
the  values  as  so  fixed,  did  not  constitute  a  sub- 
stantial compliance  with  Laws  1919,  c.  49,  f 
6,  since  the  board  considered  only  the  inter- 
county lines,  valuing  each  separately,  disre- 
garding the  value  of  the  entire  plant  and  the 
values  attached  to  the  property  by  the  county 
assessors,  and  Rev.  Codes,  {  2502,  declaring  that 
all  taxable  property  must  be  assessed  at  its  full 
cash  value. 

9.  Taxation  «=375(1) — Pbopeb  manneb  or 

DETERMINING  VALUATION  OF  INTERCOUNTY 
POWEB  LINES  BY  STATE  BOABD  OF  EQUALIZA- 
TION STATED. 

Under  Laws  1919,  c.  49,  I  6,  relating  to 
the  valuation  for  taxation  of  the  property  of 
power  lines,  the  state  board  of  equalization 
must  first  determine  the  full  cash  value  of  the 
property  as  an  entire  plant;  if  no  portion  of 
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it  la  situated  withont  the  state,  then  the  board 
most  deduct  from  the  total  value  the  assessed 
Talue  of  the  property  locally  assessed,  and  as- 
sess the  intercountiea  property  at  the  value  re- 
maining. 

Original  proceedings  In  mandamus,  on  the 
relation  of  the  State,  against  the  State  Board 
of  Equalization  and  others,  to  compel  as- 
sessment of  Intercountiea  properties  of  cer- 
tain power  companies.  Peremptory  writ  is- 
sued. 

See,  also,  185  Pac.  708. 

After  the  opinion  on  motion  to  quash  was 
delivered,  issues  were  joined  by  answer  of 
the  board  and  the  separate  answer  of  each 
of  two  members.  The  cause  was  then  re- 
ferred to  James  A.  Walsh,  Esq.,  to  take 
testimony  and  report  findings  and  recom- 
mendations upon  these  questions: 

Did  the  state  board  of  equalization  equal- 
ize the  assessments  made  by  the  several 
county  assessors  of  property  belonging  to 
the  Montana  Power  Company,  the  Great 
Falls  Power  Company,  the  Thompson  Falls 
Power  Company,  and  the  Montana  Reservoir 
&  Irrigation  Company,  so  as  to  make  the 
assessments  represent  the  full  cash  value  of 
the  property  assessed? 

Did  the  board  assess  the  intercountiea 
property  belonging  to  these  corporations,  as 
required  by  law? 

To  the  report  made  by  the  referee  the  At- 
torney General  filed  exceptions,  and  the 
cause  was  thereupon  argued  and  submitted 
for  final  determination.  All  objections  by  the 
relator  to  the  assessment  of  the  property  of 
the  Montana  Reservoir  &  Irrigation  Com- 
pany were  withdrawn,  and  the  subject-mat- 
ter of  that  assessment  is  no  longer  before  us. 

S.  C.  Ford  and  Frank  Woody,  both  of 
Helena,  for  the  State. 

John  Brown,  of  Helena,  for  respondent 
W.  B.  Rodgers,  Of  Anaconda,  D.  M.  Kelly,  of 
Butte,  and  Henry  O.  Smith,  of  Helena,  amlcl 
curias. 

PER  CURIAM.  [1,1]  L  Upon  the  hearing 
before  the  referee,  the  Attorney  General  of- 
fered in  evidence  the  several  reports  made 
by  these  corporations  to  the  Public  Service 
Commission  for  the  years  1914  to  1918,  in- 
clusive, for  the  purpose  of  showing  that  each 
of  these  corporations  In  making  its  reports 
treated  Its  property  as  an  entire  plant,  mak- 
ing no  segregation  of  the  different  transmis- 
sion lines,  but  regarding  them  as  a  single 
line  and  continuous  property.  By  this  evi- 
dence it  was  sought  to  furnish  a  basis  for 
the  inference  that  the  board  had  failed  to 
make  an  original  assessment  as  required  by 
subdivision  5,  section  1,  chapter  48,  Laws  of 
1919.  These  reports  were  again  offered  for 
the  purpose  of  showing  the  cost  of  each  plant 
and  equipment,  the  amount  of  capital  stock 
of  each  company,  and  the  amount  of  its 


bonded  Indebtedness,  in  order  to  furnish  a 
basis  for  the  inference  that  the  board  had 
not  revised  the  assessments  made  by  the 
several  county  assessors  so  as  to  make  the 
assessments  represent  the  full  cash  value  of 
the  property  locally  assessed.  All  of  this 
evidence  was  excluded  by  the  referee,  and 
the  Attorney  General  predicates  error  upon 
the  rulings.  The  contention  must  be  over- 
ruled. The  evidence  did  not  reflect  in  any 
way  upon  the  question  whether  the  property 
owned  by  each  company  should  be  regarded 
by  the  board  as  an  entire' property  and  plant 
This  was  a  question  to  be  determined  by  the 
board  as  a  conclusion  of  law  from  the  facts 
showing  the  situation  of  the  several  trans- 
mission lines;  that  is,  whether  they  were  in 
fact  intracounty  or  intercounty  lines,  to  be 
assessed  by  the  county  assessors  or  by  the 
board.  It  was  wholly  Immaterial  how  any 
one  of  the  companies  considered  its  property. 
Neither  was  the  evidence  competent  to  show 
the  value  of  the  property.  As  was  pointed 
out  in  the  opinion  on  motion  to  quash,  it  was 
not  within  the  province  of  this  court  to  as- 
certain and  fix  values  for  the  purpose  of  as- 
sessment 

2.  Did  the  board  review  the  assessments 
made  by  the  county  assessors?  Subdivision 
7,  section  1,  chapter  48,  above,  provides  that 
the  board  shall  "adjust  and  equalize  the 
valuation  of  taxable  property  among  the 
several  counties;  •  *  *  supervise  and  re- 
view the  acts  of  the  county  assessor  and  the 
county  boards  of  equalization;  change,  in- 
crease or  decrease  valuation,  •  *  •  and 
exercise  such  authority  and  do  any  and  all 
things  necessary  to  secure  a  fair,  just  and 
equitable  valuation  of  taxable  property 
among  the  counties."  This  is  merely  an  am* 
plification  of  the  duty  imposed  on  the  board 
by  section  16,  article  12,  of  the  Constitu- 
tion. 

[3]  Neither  the  statute  nor  the  Constitu- 
tion prescribes  the  method  of  review,  or 
what  steps  shall  be  taken  in  arriving  at  a 
fair,  just  and  equitable  valuation.  The  min- 
utes of  the  board  show  that  the  board  had 
before  it  the  assessments  made  by  the  sever- 
al county  assessors;  considered  and  dis- 
cussed those  assessments ;  took  testimony  as 
to  the  value  of  all  the  property  so  assessed ; 
and  approved  the  assessments  as  made,  ex- 
cept that  the  board  Increased  the  valuation 
placed  by  the  assessors  on  intracounty  power 
transmission  lines  30  per  cent  The  board, 
in  this  instance,  was  sitting,  not  as  original 
assessors,  but  merely  for  the  purpose  of  re- 
viewing, adjusting,  and  equalizing  the  as- 
sessments made  by  the  county  assessors,  or 
taking  such  other  steps  as  it  might  deem 
proper  to  secure  a  fair,  Just,  and  equitable 
valuation  of  the  property  so  assessed,  but 
the  manner  In  which  it  should  proceed  and 
the  result  to  be  reached  were  entirely  with- 
in its  own  Judgment  and  discretion.  The 


Digitized  by 


Google 


Mont) 


STATE      STATE  BOARD  OF  EQUALIZATION 
USS  P.) 


699 


court  could  compel  action.  In  the  event  of  the 
failure  or  refusal  of  the  board  to  act;  but, 
having  proceeded  in  the  matter,  exercising 
its  own  judgment  and  discretion,  In  the  ab- 
sence of  any  statutory  provision  directing 
how  the  board  shall  proceed,  and  In  the  ab- 
sence of  fraud  or  what  amounts  to  fraudu- 
lent action,  the  court  is  powerless  to  compel 
the  board  to  proceed  in  any  particular  man- 
ner In  arriving  at  its  conclusion  or  to  re- 
verse Its  deoislon.  The  writ  of  mandamus  Is 
not  a  writ  To  correct  errors,  but  to  compel 
action.  Cooley  on  Taxation  (2d  Ed.)  730; 
18  B.  O.  L.  103;  Attorney  General  v.  Super- 
visors, 42  Mich.  72,  3  N.  W.  260;  State  ex 
rel.  Pub.  Co.  v.  Smith,  23  Mont  51,  57  Pac. 
449;  Danforth  v.  Livingston,  23  Mont  563, 
59  Pac.  916 ;  State  ex  rel.  Gravely  v.  Stewart, 
48  Mont  347,  137  Pac.  854;  State  ex  rel. 
Marshall  v.  District  Court  50  Mont.  289, 
146  Pac.  743,  Ann.  Cas.  1917C,  164 ;  State  v. 
Savage,  65  Neb.  714,  91  N.  W.  716;  Blom- 
quist  v.  Board,  25  Idaho,  284,  137  Pac.  174; 
Illinois  G.  R.  R.  Co.  v.  Greene,  244  U.  S.  555, 
37  Sup.  Ct  697,  61  L.  Ed.  1309;  Pittsburgh, 
eta,  By.  v.  Backus,  154  17.  S.  421, 14  Sup.  Ct 
1114,  38  L.  Ed.  103L 

Mr.  Cooley  in  bis  work  on  Taxation  has 
this  to  say  on  the  subject: 

"Assessors  exercise  a  quasi  Judicial  authority, 
and  when  property  is  to  be  taxed  by  value,  the 
value  must  be  determined  by  their  judgment. 
If  they  fall  to  proceed  in  the  performance  of 
their  duty,  they  may  be  compelled  to  act;  but 
no  court  can  decide  for  them  what  their  judg- 
ment ought  to  be.  These  principles  are  not 
only  applicable  to  the  case  of  assessors  proper, 
but  also  to  that  of  appellate  boards  who  review 
and  revise  their  decisions."  Cooley  on  Taxa- 
tion, supra. 

What  was  said  by  this  court  in  Danforth 
v.  Livingston,  above,  is  equally  applicable 
here;  that  is  to  say: 

"There  is  no  provision  of  the  statute  allow- 
ing any  appeal  from  the  action  of  these  officers. 
It  seems  dear,  therefore,  that  it  was  the  in- 
tention of  the-  Legislature  *  *  *  to  make 
their  action  final,  and  to  deny  to  the  courts  the 
power  to  review  their  judgment  or  to  assume 
supervisory  control  over  their  proceedings. 
*  *  *  The  value  of  property  is  a  matter  of 
opinion,  and  there  must  necessarily  be  left  a 
wide  room  for  the  exercise  of  this  opinion. 
Absolute  accuracy  cannot  always  be  attained. 
Courts  cannot  be  called  upon,  in  every  instance, 
to  settle  differences  of  opinion  in  this  regard 
between  the  assessing  officer  and  the  property 
owner.  Otherwise,  courts  would  be  converted 
into  assessing  boards,  and,  in  assuming  to  act 
as  such,  would  usurp  the  powers  lodged  else- 
where by  the  lawmaking  branch  of  the  govern- 
ment" 

[4]  Where  a  board  has  acted  within  the 
law,  even  though  the  result  reached  is  clear- 
ly unjust  and  erroneous,  mandamus  will  not 
be  granted  unless  bad  faith  or  dereliction  of 
the  official  clearly  appears.    "The  abuse  of 


discretion  must  be  so  flagrant  as  to  he  Ir- 
reconcilable with  an  honest  judgment  courts 
being  averse  to  revising  the  Judgment  of  a 
board  on  the  strength  of  allegations  of  under- 
valuations, and  the  single  adjective  'fraudu- 
lent' without  more  specific  allegations  of 
fact"  18  R.  C.  L.  289;  Woodbury  County 
v.  Talley,  147  Iowa,  498,  123  N.  W.  746,  Ann. 
Cas.  1912B,  782;  Missouri  v.  Dockery,  191 
U.  S.  165,  24  Sup.  Ct  53,  48  L.  Ed.  133,  63 
L.  R.  A  671.  Fraud  Is  never  presumed. 
Butte  Hdw.  Co.  r.  Knox,  28  Mont  111,  72 
Pac.  30L  Nor  can  the  court  inquire  as  to 
the  operation  of  the  minds  of  the  taxing  offi- 
cials in  fixing  values.  Boston  &  M.  It.  Co. 
v.  State,  76  N.  H.  86,  79  Atl.  701;  Railroad 
Co.  v.  Babcock,  204  U.  S.  585,  27  Sup.  Ct  326, 
51  L.  Ed.  636. 

The  board  did  review  the  action  of  the 
county  assessors,  and  whether  it  arrived  at 
a  correct  or  an  erroneous  conclusion  as  to 
the  values  placed  on  the  properties  by  the 
assessors  is  a  matter  with  which  the  court 
cannot  interfere.  The  determination  of  the 
value  of  property  for  the  purpose  of  assess- 
ment is  referred  to  the  sound  judgment  of 
the  assessing  officers,  subject  to  review  only 
by  the  boards  of  equalization.  For  the  man- 
ner in  which  these  officers  exercise  their 
judgment  they  are  accountable  to  the  people 
who  elect  them,  and  the  burden  of  their  re- 
sponsibility cannot  be  imposed  upon  the 
courts. 

[I]  8.  Are  the  power  lines  of  these  com- 
panies located  entirely  within  one  county  to 
be  assessed  by  the  county  assessors,  or  are 
they  to  be  considered  as  parts  of  a  continuous 
property  operated  in  more  than  one  county 
and  assessable  by  the  state  board? 

The  state  board  of  equalization  Is  created 
by  section  15,  article  12,  of  the  Constitution, 
and  by  section  16  the  power  Is  conferred  upon 
the  board  to  assess  railroads  situated  in  more 
than  one  county.  Section  18  of  the  same 
article  authorizes  the  Legislature  to  enact 
such  laws  as  may  be  necessary  to  carry  into 
effect  the  provisions  of  these  sections  and  to 
others  referred  to  .in  the  article.  Sections 
16  and  18  remain  unaltered,  but  section  15 
was  amended  by  a  vote  of  the  people  at  the 
general  election  held  In  November,  1919,  and 
the  amendment  enlarged  the  powers  of  the 
board.  In  the  opinion  heretofore  rendered  on 
motion  to  quash,  it  was  pointed  out  that  the 
Legislature  may  and  did  authorize  the  board 
to  make  original  assessments  of  intercountles 
properties  other  than  railroad  property.  For 
many  years  the  duties  and  powers  of  the 
board  were  denned  by  sections  2584  to 
2592,  Revised  Codes,  being  identical  with  sec- 
tions 3800  to  3809,  Political  Code  1895,  most 
of  which  sections  were  originally  enacted  in 
1891  (Laws  of  1891,  p.  73).  However,  these 
sections  were  repealed  by  chapter  48  above, 
and  at  the  same  time  chapter  49,  Laws  of 
1919,  was  passed  and  approved.  Section  1, 
chapter  48,  provides: 
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"The  powers  and  duties  of  the  state  board  o{ 
equalization  are  as  follows:  *  *  *  Subdivi- 
sion 0.  To  annually  assess  the  franchise,  road- 
way, roadbed,  rail  and  rolling  stock  and  all 
other  property  of  all  railroads,  and  the  pole  lines 
and  rights  of  way  and  all  other  property  of 
all  telegraph  and  telephone  lines,  electric  pow- 
er and  transmission  lines,  ditches,  canals  and 
flumes,  and  other  similar  properties,  constitut- 
ing a  single  and  continuous  property  operated 
in  more  than  one  county  in  the  state,  and  to 
apportion  such  assessments  to  the  counties  in 
which  such  properties  are  located  on  a  mileage 
basis.  Provided,  however,  that  lots  and  parcels 
of  real  estate,  not  included  in  right  of  way,  with 
the  buildings,  structures,  and  improvements 
thereon,  dams  and  power  houses,  depots,  sta- 
tions, shops  and  other  buildings  erected  upon 
right  of  way,  furniture,  machinery  and  other 
personal  property  shall  not  be  considered  as 
a  part  of  any  such  single  and  continuous  prop- 
erty, but  shall  be  considered  as  separate  and 
distinct  therefrom  and  shall  be  assessed  by  the 
county  assessor  of  the  county  where  they  are 
situate." 

The  controversy  over  the  assessment  of 
the  properties  of  these  companies  is  the  same, 
and  for  the  purpose  of  Illustration  the  prop- 
erty of  only  one  need  be  cited.  The  Great 
Falls  Power  Company  owns  dams,  power 
houses,  sites,  etc.  It  also  owns  lines  for  the 
transmission,  of  electric  energy  to  different 
points  In  various  counties  in  the  state,  with 
rights  of  way,  etc.  Some  of  these  lines  are 
constructed  of  heavy  copper  wire  strung 
upon  steel  towers,  conveying  electric  energy 
of  great  voltage.  Other  lines,  running  to  oth- 
er points,  are  of  cheaper  construction  and  less 
voltage;  while  in  other  Instances  the  line  Is 
carried  on  wooden  poles,  and  comparatively 
a  small  amount  of  energy  is  transmitted. 
Some  of  these  lines  run  from  the  power  bouse 
to  points  in  the  same  county  in  which  the 
power  bouse  is  situated,  while  others  tra- 
verse two  or  more  counties.  The  cost  of  con- 
struction of  the  various  lines  is  necessarily 
different,  in  some  instances  amounting  to  sev- 
eral thousand  dollars  per  mile,  while  in  other 
instances  it  amounts  to  not  more  than  $1,000 
per  mile.  These  lines,  together  with  power 
houses,  dams,  etc.,  are  under  one  ownership 
and  management. 

It  will  be  observed  that  under  the  statutes 
referred  to,  local  property,  such  as  real  estate 
not  included  in  right  of  way,  buildings,  dams, 
power  houses,  furniture,  machinery,  etc.,  is 
to  be  assessed  by  local  authority.  Under  sec- 
tions 2584  et  seq.,  supra,  lines  and  property 
situated  within  each  county,  no  matter  wheth- 
er the  lines  traversed  two  or  more  counties, 
were  assessed  by  the  local  authorities  of  the 
county,  thereby  causing  inequalities  in  the 
valuations  placed  thereon  by  the  different 
county  authorities,  even  though  the  con- 
struction might  have  been  Identical  in  each 
county,  except  as  to  mileage.  One  assessor 
might  assess  that  portion  of  a  continuous  line 
from  Great  Falls  to  Butte,  within  his  county, 
at  one  sum,  another  at  a  different  value  per 


mile,  and  so  on,  with  wide  discrepancies  be- 
tween the  values  in  the  various  counties,  the 
fixing  of  the  value  of  the  property  being  left 
entirely  to  the  several  assessors,  and  not  to 
one  central  authority  having  the  right  to  de- 
termine an  equal  mileage  value  for  each  coun- 
ty where  there  is  similar  construction  of  a 
particular  line  through  each  of  several  coun- 
ties, thereby  giving  to  each  county  the  pro- 
portionate share  of  the  whole  property,  based 
upon  a  unit  value  of  the  whole. 

By  an  act  of  the  FifteenOO' Legislative 
Assembly,  a  tax  and  license  commission  was 
created.  Laws  1917,  c  73.  The  commis- 
sion, in  pursuance  of  the  provisions  of  the 
aCt  of  its  creation,  made  certain  recommenda- 
tions, and  prepared  for  submission  to  the 
Sixteenth  Legislative  Assembly  certain  bills, 
embodying  substantially  the  provisions  of 
chapters  48  and  49,  supra.  In  the  report  ac- 
companying the  draft  of  the  bill  enacted  as 
chapter  48,  after  quoting  section  IS,  article 
12  of  the  Constitution  as  amended,  the  com- 
mission said: 

"There  is  nothing  in  the  above  section  which 
would  preclude  the  Legislature  from  directing 
the  manner  of  assessing  any  property  except 
railways,  and  the  commission  is  strongly  of  the 
opinion  that  the  same  reasons  which  make  ad- 
visable the  assessment  by  the  state  board  of 
equalisation  of  railroads  operated  in  more  than 
one  county  equally  apply  to  other  forms  of 
property  alike  situated  and  operated,  such  as 
telegraph  and  telephone  lines,  electric  power 
and  transmission  lines,  bridges,  canals,  and 
flumes.  Such  property  can  be  more  intelli- 
gently and  correctly  assessed  as  a  unit  by  a 
central  board  than  in  a  number  of  parts  or 
segments  by  different  assessors." 

As  to  the  bill  which  was  enacted  into 
chapter  49,  the  commission  pointed  out  that 
this  bill  was  for  the  purpose  of  carrying 
out  the' provisions  of  section  5,  chapter  48, 
"relative  to  assessments  of  properties  In  more 
than  one  county." 

While  this  report  is  not  decisive  of  the 
legislative  intent,  it  does  indicate  the  evil 
which  existed  under  the  old  statute,  and 
which  was  apparently  sought  to  be  remedied 
by  the  new  legislation.  Having  in  mind  these 
various  situations,  we  think  it  follows  thai  *t 
was  the  legislative  Intent  that  the  state  board 
of  equalization  should  assess  all  lines  consti- 
tuting a  single  and  continuous  property  in 
more  than  one  county,  and  that  the  lines 
located  entirely  within  a  single  county  should 
be  assessed  by  the  county  assessor. 

It  can  matter  little,  as  a  practical  consider- 
ation, whether  lines  forming  a  main  line  or 
those  of  a  branch,  whether  in  one  county  or 
in  two  or  more,  are  valued  by  local  authority 
or  by'  the  state  board,  so  long  as  their  true 
value  is  determined  and  they  are  assessed 
as  a  part  of  the  whole  at  their  true  value. 
If,  as  indicated  later,  the  value  of  the  whole 
plant  Is  determined  as  a  unit  and  as  a  going 
concern,  and  the  deductions  made  as  directed 
in  section  6,  chapter  49,  each  part,  whether 
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real  estate,  lines  in  one  county  only,  inter- 
county  lines,  whether  main  or  branch  lines, 
etc.,  will  be  assessed  at  its  full  cash  value,  and 
no  element  of  value  will  escape  taxation.  By 
such  methods  the  counties  having  no  proper- 
ty of  the  company  within  their  limits,  other 
than  transmission  lines  and  rights  of  way, 
will  receive  their  proportionate  share  of  the 
entire  value  of  the  plant,  no  matter  whether 
the  lines  therein  are  of  cheap  construction 
as  compared  with  those  of  heavier  and  more 
costly  construction;  and  no  county  will  be  de- 
prived of  value  of  property  within  its  bound- 
aries, and  no  one  given  an  enhanced  value 
at  the  expense  of  another;  whereas,  under 
sections  2584  et  seq.,  counties  having  within 
their  boundaries  transmission  lines  only  re- 
ceived a  tax  upon  the  mere  value  of  such  lines 
and  rights  of  way,  and  derived  no  benefit  by 
reason  of  the  operation  and  maintenance  of 
the  whole  of  which  such  lines  were  a  part, 
upon  which  entire  plant  and  value  each 
county  would  otherwise  be  entitled  to  re- 
ceive its  proportionate  tax. 

4.  Did  the  board  assess  the  lntercountles 
properties  of  these  companies  as  required  by 
law? 

[S]  The  state  board  of  equalization  is  a  spe- 
cial tribunal  endowed  with  limited  powers 
and  charged  with  the  performance  of  spe- 
cific duties.  It  is  a  legal  entity,  performing 
public  functions,  and  is  required  to  keep  a 
record  of  all  its  proceedings,  subdivision  11, 
f  1,  c.  48,  above.  These  records  import  verity, 
and  are  not  subject  to  collateral  attack. 
Montana  Ore  Pur.  Co.  v.  Maber,  32  Mont 
480,  81  Pac.  13.  To  determine  whether  the 
board  has  performed  a  particular  duty,  re- 
course must  be  bad  to  the  records  of  the 
board  and  to  them  alone.  Subdivision  5,  | 
7924,  Rev.  Codes.  And  though  the  presump- 
tion will  be  indulged  that  ofilclal  duty  has 
been  regularly  performed,  whenever  the  fact 
whether  it  has  been  performed  is  in  issue, 
the  issue  must  be  determined  by  the  records. 

[7]  The  powers  of  the  board  are  defined  by 
the  Constitution  in  general  terms.  The  duties 
of  the  board  are  enumerated  with  somewhat 
greater  particularity  by  the  statutes.  Chap- 
ters 48  and  49,  above.  To  the  extent  that 
the  statute  (chapter  49)  designates  a  method 
of  procedure,  to  that  extent  It  constitutes  the 
rule  and  guide  for  the  board's  action,  and  a 
failure  to  conform  substantially  to  its  pro- 
visions vitiates  the  assessment,  Just  as  fraud 
or  the  adoption  of  a  fundamentally  wrong 
principle  would  vitiate  it  Northern  Pac.  Ry. 
Co.  v.  Carland,  6  Mont  146,  3  Pac.  134; 
Louisville  &  N.  R.  Co.  v.  Bosworth  (D.  C.) 
230  Fed.  191 ;  C,  B.  &  Q.  R,  Co.  v.  Babcock, 
204  V.  8.  685,  27  Sup.  Ct  326,  51  L.  Ed.  636. 

With  respect  to  the  pretended  assessment 
of  the  properties  of  those  corporations,  the 
board's  records  disclose  these  facts: 

"Prank  Bird,  representing  the  Montana  Pow- 
er Company,  the  Great  Falls  Power  Company, 
the  Thompson  Falls  Power  Company  and  the 


Montana  Reservoir  ft  Irrigation  Company,  ap- 
peared before  the  board  and  submitted  the  fol- 
lowing power  transmission  and  telephone  lines 
as  the  property  belonging  to  said  companies 
operating  in  and  continuous  through  more  than 
one  county  in  Montana,  together  with  the  mile- 
age and  total  value  of  each.  •  •  • " 

Then  follows  a  list  of  the  lntercountles 
lines,  the  number  of  miles  of  each,  the  value 
per  mile,  and  total  value  as  estimated  by  the 
officer  of  the  companies  upon  the  basis  of  cost 
of  construction,  less  3  per  cent,  per  annum  for 
depreciation.    The  record  then  proceeds: 


"Whereupon,  discussion  was  had  of  the  i 
ments  of  the  properties  as  included  in  the  list 
above  in  detail,  and  of  each  item  separately  and 
upon  motion  duly  seconded  it  was  ordered  iMr. 
Ford  voting  'No')  that  the  valuation  of  the 
foregoing  transmission  and  telephone  lines  be 
increased  80  per  cent  over  and  above  the  figures 
so  returned  by  the  companies,  so  that  such  as- 
sessments will  aggregate  $4,916,496.06.  Where- 
upon, after  consideration  of  the  facts  and  evi- 
dence before  the  board,  said  property  was  ac- 
cordingly assessed  as  follows,  to  wit"  etc. 

Then  follows  a  list  of  the  same  properties, 
with  the  valuation  as  fixed  by  the  board  upon 
the  basis  indicated  by  the  minutes. 

[I]  Does  this  constitute  a  substantial  com- 
pliance with  the'  provisions  of  chapter  49 
above?  We  think  not.  Section  6  of  that 
chapter  provides: 

"The  value  for  taxation  of  the  property  and 
plant  of  each  telegraph,  telephone,  electric  pow- 
er and  transmission  line,  canal,  ditch,  flume, 
and  other  properties  to  be  assessed  by  the  state 
board  of  equalization,  shall  be  that  portion  of 
the  total  value  of  the  entire  plant  and  property 
wherever  situated  that  the  total  mileage  within 
this  state  bears  to  the  total,  mileage  wherever 
situated,  after  deducting  from  such  portion  the 
total  assessed  value  of  all  property  which  has 
been  assessed  for  taxation  in  this  state  by  the 
county  assessors  of  the  several  counties  of  this 
state,  and  the  state  board  of  equalisation  shall 
assess  the  same  accordingly." 

[I]  We  think  the  meaning  of  this  language 
is  reasonably  clear:  It  Is  the  duty  of  the 
board  first  to  determine  the  full  cash  value 
of  the  property  as  an  entity — an  entire  plant 
If  no  portion  of  it  is  situated  without  this 
state,  then  the  board  must  deduct  from  the 
total  value  the  assessed  value  of  the  prop- 
erty locally  assessed,  and  assess  the  lnter- 
counties  property  at  the  value  remaining. 

To  make  a  concrete  illustration  of  our  view 
of  The  meaning  of  this  statute,  we  again 
take  under  consideration  the  property  of  the 
Great  Falls  Power  Company.  It  has  a  large 
amount  of  property  subject  to  local  assess- 
ment In  each  of  several  counties,  and  it  has 
also  power  lines  each  operated  as  a  contin- 
uous property  in  more  than  one  county.  The 
statute  imposed  upon  the  board  the  duty  to 
ascertain  the  value  of  all  the  properties  of 
this  company  considered  as  an  entity,  to 
then  deduct  from  this  amount  the  total  as- 
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sessed  value  of  all  properties  locally 
by  the  several  county  assessors  as  the  same 
was  equalized  and  adjusted  by  the  several 
county  boards  of  equalization  and  by  the  state 
board  sitting  as  a  board  of  equalization,  and 
to  then  assess  the  intercounties  property  at 
the  remainder,  allocating  the  amount  to  the 
several  lines  according  to  the  value  of  each. 
Instead  of  pursuing  this  method,  the  records 
Indicate  that  the  board  considered  only  the  In- 
tercounties lines,  valued  each  separately,  and, 
by  adding  these  values,  arrived  at  the  total 
value  of  the  intercounties  properties,  appar- 
ently disregarding  the  value  of  the  entire 
plant  and  the  values  attached  to  the  proper- 
ties assessed  locally  by  the  several  county  as- 
sessors. 

We  are  not  prepared  to  say  that  It  was 
impossible  for  the  board  to  reach  a  right  con- 
clusion Dy  the  method  pursued.  We  do  say 
that  It  did  not  pursue  the  method  prescribed 
by  the  statute,  and  that,  if  a  correct  conclu- 
sion was  reached,  it  was  merely  an  accident, 
and  not  the  result  of  deliberate  Judgment 
The  language  of  the  Supreme  Court  of  the 
United  States,  in  Railroad  Co.  v.  Backus, 
154  C.  S.  444, 14  Sup.  Ct  1123,  38  L.  Ed.  1041, 
Is  particularly  pertinent  here: 

"The  true  value  of  a  line  of  railroad  is  some- 
thing more  than  an  aggregation  of  the  values 
of  separate  parts  of  it,  operated  separately.  It 
Is  the  aggregate  of  those  values  plus  that  aris- 
ing from  a  connected  operation  of  the  whole, 
and  each  part  of  the  road  contributes  not  mere- 
ly the  value  arising  from  its  independent  opera- 
tion, but  its  mileage  proportion  of  that  flow- 
ing from  a  continuous  and  connected  operation 
of  the  whole." 

The  Constitution  defines  the  term  "prop- 
erty" (article  12,  |  17),  and  section  2502, 
Revised  Codes;  declares  that  all  taxable  prop- 
erty must  be  assessed  at  its  full  cash  value. 
The  primary  purpose  of  chapter  40  above  is 
to  furnish  to  the  board  the  means  by  which 
every  element  which  enters  into  the  taxable 
value  of  property  subject  to  taxation  may  be 
reached.  If  any  element  of  value  Is  disre- 
garded, to  that  extent  the  property  escapes 
its  Just  proportion  of  the  burden  of  taxation. 
The  statutes  of  this  state  do  not  prescribe  any 
method  to  be  pursued  in  determining  the 
value  of  property.  That  question  is  referred 
to  the  enlightened  Judgment  of  the  assessing 
officer  or  body.  The  board,  with  propriety, 
might  have  considered  the  value  of  the  capital 
stock  and  bonds  of  each  of  these  corporations 
as  an  Index  of  value,  or  it  might  have  con- 
sidered its  earning  capacity,  the  cost  of  con- 
struction or  cost  of  reproduction,  or  it  might 
have  disregarded  all  of  these  elements,  and 
by  an  inspection  of  the  properties  detfrniin- 
ed  the  value  by  a  Judgment  which  reflected 
the  Intuition  of  experience.  In  other  words, 
It  is  altogether  Immaterial  by  what  criterion 
the  value  is  determined,  so  long  as  the  prop- 
erty is  assessed  at  its  full,  cash  value. 


A  peremptory  writ  of  mandate  will  issue 
forthwith,  directed  to  the  state  board  of 
equalization  and  to  the  members  thereof, 
directing  the  board  to  reassemble  and  assess 
the  Intercounties  properties  of  the  Montana 
Power  Company,  the  Great  Falls  Power  Com- 
pany, and  the  Thompson  Falls  Power  Com- 
pany, in  the  manner  provided  by  law,  as  here- 
in Indicated. 


HELENA  LIGHT  &  RT.  CO.  v.  NORTHERN 
PAC.  RY.  CO.    (No.  4063.) 

(Supreme  Court  of  Montana.    Jan.  2,  1920.) 

L  Electricity  *=>11— Contract  fob  service 

HOT  BROKE  If  BY  CONSUMER'S  ABANDONMENT 

or  portion  or  its  plant. 
A  contract  to  furnish  a  railroad  company 
all  the  electric  current  it  required  at  its  pump- 
ing station  and  other  places  was  not  broken  by 
such  company  by  its  abandonment  of  the  pump- 
ing station,  though  the  inducing  cause  for  mak- 
ing the  contract  by  the  light  company  was  the 
use  of  its  current  at  the  pumping  station,  as 
this  could  not  be  read  into  the  contract  as  a 
part  of  the  consideration,  in  view  of  Rev.  Codes, 
H  5018,  7873. 

2.  Contracts  «= 245(2)  —  Wkxtingk  super- 
sedes oral  stipulations. 
A  written  contract  supersedes  all  oral  stip- 
ulations of  the  parties. 

8.  Contracts  «=»147(1)— Not  construed  ac- 
cording TO  INDUCEMENT  TOR  CONTRACT. 

The  "inducing  cause"  or  motive  hidden  in 
the  breast  of  one  party  to  a  contract  does  not 
come  within  the  rule  that  a  contract  must  be 
given  the  construction  within'  the  contemplation 
of  the  parties  when  they  made  the  contract. 

4.  Contracts  <8=»147(1),  169— Circumstances 
and  intent  immaterial  where  contract 
unambiguous. 

The  circumstances  under  which  a  contract 
is  made,  or  the  intent  of  the  parties  existing 
at  the  time,  are  only  material  when  the  con- 
tract is  ambiguous  in  Borne  of  its  terms. 

5.  Electricity  e=>ll— Renewal  of  contract 

FOR  SERVICE  NOT  DEFEATED  BT  ABANDON- 
MENT OF  PART  OF  CONSUMER'S  PLANT. 

Where  a  contract  to  furnish  all  the  elec- 
tric current  required  at  a  pumping  station  and 
other  points  did  not  require  the  use  of  current 
at  the  points  specified,  the  abandonment  of  the 
pumping  station  did  not  prevent  the  exercise 
of  an  option  to  renew,  on  the  theory  that  a 
renewal  of  a  part  only  of  the  contract  was 
sought 

6.  Contracts  «j=>217  —  "Option  to  benew 
contract"  and  "option  to  extend  term" 
distinguished. 

An  option  to  renew  a  contract  requires  the 
execution  of  a  new  contract  and  does  not  con- 
stitute a  present  demise;  while  an  option  to 
extend  the  term  is  a  present  demise,  extending 
the  term  of  the  original  agreement  which  then 
becomes  a  contract  for  both  the  original  and 
the  extended  term. 
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7.  Contracts  <8=>158  —  Construed  to  sup- 
port VALID  ITT. 

If,  upon  a  reasonable  construction,  con- 
tracts may  be  upheld,  the  courts  will  uphold 
them. 

8.  Electricity  <g=>ll— Option  to  renew  con- 
tained IN  SERVICE  CONTRACT  CONSTRUED. 

A  contract  to  furnish  electric  current,  re- 
serving to  the  customer  the  right  to  renew  for 
an  additional  term  by  giving  notice,  did  not  re- 
quire the  execution  of  a  new  contract,  and  the 
giving  of  notice  extended  the  original  contract, 
which  then  became  a  present  demise  as  of  the 
original  date  for  both  the  original  and  extend- 
ed term. 

0.  Electricity  <t=»ll— Option  to  renew  con- 
tained IN  SERVICE  CONTRACT  PERMITS  BUT 
ONE  RENEWAL. 

A  contract  for  electric  current,  reserving 
to  the  customer  an  option  to  renew  for  an  ad- 
ditional term,  contemplated  only  one  renewal, 
and  the  exercise  of  the  option  extended  all  the 
terms  of  the  contract,  excepting  the  option 
clause. 

10.  Electricity  <8=>11  —  Option  to  renew 
service  contract  is  not  affected  by  pub- 
LIC Utility  Act. 
Under  Public  Utility  Act  1018,  I  12,  pro- 
hibiting discriminatory  rates,  but  providing  that 
it  shall  not  affect  existing  contracts,  a  provi- 
sion in  an  existing  contract  for  electric  current! 
giving  the  consumer  an  option  to  extend  the 
term,  is  not  affected,  and  the  option  may  be. 
exercised  subsequent  to  the  passage  of  the  act 

Holloway,  J.,  dissenting. 

Appeal  from  District  Court,  Lewis  and 
Clark  County;  R.  Lee  Word,  Judge. 

Action  by  the  Helena  Light  &  Railway 
Company  against  the  Northern  Pacific  Rail- 
way Company.  Prom  a  judgment  for  defend- 
ant, plaintiff  appeals.  Affirmed. 

O.  W.  McConnell,  of  Helena,  for  appellant. 
Gunn,  Rascb  &  Hall,  of  Helena,  for  re- 
spondent. 

MATTHEWS,  J.  The  plaintiff  instituted 
this  action  to  recover  from  the  defendant 
the  sum  of  $1,016.75,  alleged  to  be  dne  for 
electricity  furnished  for  lights  and  power 
during  the  months  of  May,  June,  and  July 
of  the  year  1915,  at  its  special  Instance  and 
request.  The  respondent  admits  the  use  and 
consumption  of  the  electricity  as  alleged, 
but  contends  that  said  electricity,  was  fur- 
nished and  was  used,  under  a  contract  en- 
tered into  between  the  parties  hereto  in  the 
year  1010,  under  and  by  the  terms  of  which 
the  amount  due  was  $494.50,  which  amount 
respondent  duly  tendered  to  appellant,  when 
due.  The  case  was  tried  In  the  district 
court  on  an  agreed  statement  of  facts,  from 
which  it  appears: 

(1)  That  on  the  3d  day  of  December,  1909, 
appellant  and  respondent  entered  into  a 


written  contract  by  the  terms  of  which  the 
appellant  agreed  to  furnish  to  the  respond- 
ent— 

"all  the  electric  current  the  railway  company 
may  require  for  lighting  and  power  purposes 
at  its  pumping  station,  approximately  2%  miles 
west  of  the  Northern  Pacific  passenger  station, 
and  at  its  roundhouse,  machine  shop,  car  shop, 
coal  dock,  passenger  and  freight  stations,  lunch 
room,  offices,  and  other  buildings  and  premises 
at  Helena,  Montana." 

(2)  This  contract  or  agreement  was  to  con- 
tinue in  force  for  a  term  of  S  years  from  the 
date  of  the  installation  of  the  secondary 
lighting  and  power  systems  of  the  company, 
which  installation  was  not  completed  until 
April  80,  1910. 

(3)  The  contract  further  provided  that  the 
railway  company  reserved  the  right,  at  its 
option,  upon  giving  the  power  company  80 
days'  written  notice  prior  to  the  expiration 
of  the  contract,  "to  renew  the  same  for  an 
additional  period  of  5  years." 

(4)  The  rates  fixed  by  the  contract  for 
electric  current  for  power  and  light  were 
about  one-third  the  regular  rates  in  effect  in 
the  months  of  May,  June,  and  July,  1915. 

(5)  It  is  agreed  that— 

"The  Inducing  cause  or  reason  for  entering 
into  such  a  contract  by  the  plaintiff  at  the 
rates  for  electric  current  therein  named  was 
that  the  defendant  was  to  use  electric  current 
and  power  at  Its  pumping  station;  but  the 
plaintiff  did  not  state  to  the  defendant  what 
the  inducing  cause  or  reason  was  for  entering 
into  the  contract" 

(6)  The  agreed  statement  of  facts  recited 
further: 

"That  at  or  prior  to  the  making  of  said  con-, 
tract  neither  the  defendant,  nor  its  agent  or 
representatives,  made  any  statement  or  repre- 
sentation to  the  plaintiff,  or  its  agents  or  repre- 
sentatives, regarding  the  amount  of  electric 
current  to  be  used,  or  the  time,  manner,  or 
places  of  using  said  electric  current,  other  than 
the  statements  and  representations  in  said  con- 
tract contained." 

(7)  The  power  company  performed  its  part 
of  the  contract  and  in  doing  so  expended  the 
sum  of  $948.78  in  erecting  a  system  to  sup- 
ply the  current  at  the  pumping  station. 

(8)  The  railway  company  lived  up  to  the 
terms  of  its  agreement  in  all  particulars, 
save  and  except  that  on  or  about  November 
27,  1918,  it  abandoned  its  pumping  Btatlon, 
and  consequently  since  that  date  has  used 
no  electric  current  at  or  for  the  pumping 
station,  which  fact  was  known  to  the  power 
company  within  30  days  thereafter,  and  no 
objection  or  protest  was  made  by  the  power 
company  to  such  abandonment  or  discontinu- 
ance of  the  use  of  electric  current  at  the 
pumping  station,  but  continued  to  furnish, 
and  collect  for,  electric  current,  as  formerly 
under  the  contract 
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(9)  That  on  the  2  let  day  of  January,  1916, 
and  within  the  time  provided  for  In  the  con- 
tract, respondent  notified  appellant  in  writ- 
ing that  it  desired  to  renew  the  contract  for 
the  additional  term  of  5  years  under  the  op- 
tion contained  In  the  contract 

(10)  On  April  28,  1915,  the  appellant  no-, 
tlfied  respondent  in  writing  that  it  would 
not  renew  the  contract,  on  the  ground  that 
the  respondent  was  "guilty  of  a  breach  of 
the  contract  in  part  during  Its  existence." 
The  breach,  as  stated  in  the  notice,  consist- 
ed In  the  abandonment  of  the  pumping  sta- 
tion and  the  discontinuance  of  the  use  of 
electric  current  at  that  point,  which,  the  no- 

.  tlce  recites,  "was  one  of  the  principal  items 
of  the  contract  and  greatly  Influenced  in 
making  the  reduced  rate,"  and,  continuing, 
said  notice  advised  the  railway  company 
that  from  and  after  May  1,  the  power  com- 
pany would  furnish  light  and  power  to  the 
railway  company  at  the  rates  regularly  filed 
with  the  Public  Service  Commission. 

(11)  It  is  further  agreed  that  the  current 
used  by  respondent  at  the  pumping  station 
amounted  to  24%  per  cent  of  the  electric- 
ity used  by  respondent  under  the  contract 

The  court  found  in  favor  of  the  railway 
company,  and  rendered  judgment  but  for 
the  amount  due  under  the  contract,  and  en- 
tered its  decree  to  the  effect  that  the  con- 
tract in  question  had  been  duly  extended 
and  continued  for  the  additional  term  of  5 
years.    The  appeal  is  from  the  Judgment 

The  question  here  presented  is:  Was 
there,  during  the  months  of  May,  June,  and 
July,  1915,  a  valid  and  existing  contract  In 
full  force  and  effect?  Appellant  contends 
that  the  contract  was  one  which  could  not 
be  renewed,  for  the  following  reasons: 

(1)  That  the  respondent  company  violated 
the  terms  of  the  contract  by  abandoning  Its 
pumping  station  and  its  refusal  to  take  any 
power. 

(2)  A  renewal  of  a  portion  of  the  contract 
only  Is  desired. 

(3)  Such  contract  is  unlawful  under  the 
present  statute. 

We  will  take  the  matters  suggested  up  in 
order  and  under  the  subheads  employed  In 
appellant's  brief. 

[1-S]  1.  The  "inducing  cause,"  referred  to 
In  the  statement  of  facts,  is  relied  upon  to 
establish  a  breach  of  the  contract  The  con- 
tract was  complete  in  itself,  the  result  of 
the  meeting  of  the  minds  of  the  contract- 
ing parties,  and  the  obligations  of  each,  as 
expressed,  depend  upon  the  corresponding 
obligations  of  the  other,  and  on  no  extrinsic 
matter.  9  Cyc.  643.  Being  in  writing,  the 
contract  supersedes  all  oral  stipulations  of 
the  parties.  Rev.  Codes,  J§  5018,  7873.  This 
being  so,  it  cannot  be  said  that  an  inducing 
cause,  in  the  mind  of  one  of  the  contracting 
parties,  undisclosed  to  the  other,  can  there- 


after be  read  Into  the  contract  as  a  part  of 
the  consideration  for  its  execution. 

Counsel  contends  that  courts  must  give  to 
a  contract  such  a  construction  as  was  with- 
in the  contemplation  of  the  parties  at  the 
time  they  entered  into  It  This  is  true,  but 
an  "inducing  cause"  or  motive,  hidden  in 
the  breast  of  one,  does  not  come  within  the 
rule.  This  court  has  said,  in  the  case  of 
Armlngton  v.  Stelle,  27  Mont  13,  69  Pac. 
115,  94  Am.  St  Rep.  811: 

"Even  if  everything  that  was  said  and  done 
at  the  time  the  lease  was  executed  by  the  de- 
fendants were  admissible,  as  defendants  con- 
tend, for  the  purpose  of  showing  what  the  con- 
tract actually  was,  the  unexpressed  motive 
or  mental  reservation  entertained  by  the  de- 
fendants could  not  aid  the  court  in  arriving  at 
a  correct  conclusion,  nor  could  the  defendants 
be  permitted  to  testify  to  it,  in  order  to  modify 
or  add  to  the  express  words  of  their  contract 

Mr.  Elliott,  In  bis  work  on  Contracts  (sec- 
tion 204),  has  this  to  say  on  the  subject: 

"The  "motive'  for  entering  into  a  contract 
and  the  'consideration'  of  the  contract  are  not 
the  same.  An  expectation  of  certain  results  is 
often  the  motive  which  leads  to  the  formation 
of  a  contract,  but  neither  the  expectation  nor 
the  result  necessarily  makes  the  contract  bind- 
ing. Nothing  is  consideration  that  is  not  re- 
garded as  such  by  both  parties." 

Here  there  was  no  representation  by  the 
railway  company  as  to  continuous  use  of 
electric  current  at  any  one  point  designated 
in  the  contract,  and  if  the  agents  of  the  pow- 
er company  labored  under  an  erroneous  opin- 
ion of  the  value  of  the  contract  by  reason  of 
the  contemplated  use  of  current  at  the  pump- 
ing station,  un  communicated  to  the  railway 
company,  the  courts  are  powerless  to  assist 
or  relieve  appellant 

"Whatever  may  be  thought  of  the  propriety, 
from  a  moral  standpoint,  of  holding  a  person 
to  a  contract  into  which  he  entered  under  a 
mistake  as  to  a  collateral  material  fact,  the 
law  is  confronted  with  the  necessity  of  adopt- 
ing a  rule  which  will  make  it  possible  to  en- 
force contracts  at  all.  Accordingly  the  rule 
adopted  by  the  great  weight  of  authority  is 
that  mere  mistake  in  the  'inducement  is  not  op- 
erative, and  that  a  contract  induced  by  reason 
thereof  is  perfectly  enforceable  and  valid.  A 
mistake  of  this  sort  is  'an  error  for  which  the 
law  famishes  no  relief.'"  Page. on  Contracts, 
|  155. 

See,  also,  9  Cyc.  320;  Phllpot  v.  Grunlnger, 
14  Wall.  570,  20  I*,  Ed.  743;  Peck  Colorado 
Co.  v.  Stratton  (C.  C.)  95  Fed.  741;  Levy  & 
Conn  Mule  Co.  v.  Kauffman,  114  Fed.  170,  52 
C.  C.  A  126;  Armlngton  v.  Stelle,  supra; 
Cream  of  Wheat  Co.  Crist  Co.,  222  N.  Y. 
487,  119  N.  E.  74,  1A.LE  150. 

[4]  The  circumstances  under  which  a  con- 
tract Is  made,  or  the  intent  of  the  parties  ex- 
isting at  the  time,  are  only  material  when 
the  contract  Is  ambiguous  In  some  of  Its 
terms.    Bullard  v.  Smith,  28  Mont  387,  72 
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Quirk  t.  Rich,  40  Mont.  552,  107 
Ming  v.  Pratt,  22  Mont  262,  56 


Pac.  761; 
Pac.  821; 
Pat  279. 

[6]  2.  Stew  Contract. — it  Is  admitted,  by  re- 
spondent that,  If  the  contract  la  renewed,  It 
does  not  desire  to  renew  In  so  far  as  the  use 
of  electric  current  for  power  purposes  at  the 
pumping  station  Is  concerned.  This,  appel- 
lant contends,  calls  for  a  new  and  different 
contract  from  that  originally  entered  into. 

The  contract  set  out  in  the  answer  obli- 
gates the  appellant  to  deliver  to  the  railway 
company  such  an  amount  of  electric  current 
as  the  railway  company  may  require  for 
lighting  and  power  at  its  pumping  station, 
its  roundhouse,  machine  shops,  car  shops, 
coal  docks,  passenger  and  freight  depots,  and 
other  buildings,  at  specified  rates  fixed  by  the 
contract,  and  the  railway  company  to  pay 
therefor  In  accordance  with  the  amount  of 
such  electric  current  received  each  month. 
The  enumeration  of  the  points  at  which  the 
electric  current  Is  to  be  delivered  is  for  the 
Information  and  guidance  of  the  power  com- 
pany, as  to  where  it  will  be  required  to  fur- 
nish such  electric  current  as  the  railway 
company  will  require ;  the  contract  does  not 
obligate  the  railway  company  to  receive  elec- 
tric current  at  each  of  the  points  enumerat- 
ed, but  only  such  electric  current  as  it  shall 
require  at  any  or  all  of  the  points  enumerat- 
ed, during  the  life  of  the  contract  The 
several  points  stated  stand  on  equal  footing. 
The  power  company  cannot  be  heard  to  com- 
plain if  it  transpires  that  the  railway  com- 
pany does  not  require  as  much  current  as  it 
anticipated  would  be  used,  or  that  the  rail- 
way company  did  not  require  current  at  any 
one  point  so  enumerated.  Were  it  otherwise, 
under  the  contract  here  under  consideration, 
the  power  company  could,  with  as  much  rea- 
son, complain  that  the  railway  company  did 
not  use  sufficient  current  at  any  given  point 
to  make  it  profitable  to  supply  current  at 
that  point.  The  fallacy  of  the  position  is  ap- 
parent from  appellant's  contention  that, 
though  little  or  much  current  is  used,  some 
current  must  be  consumed  at  the  pumping 
station;  in  other  words,  the  abandonment  of 
the  pumping  station  constituted  a  breach  of 
the  contract,  but  the  maintenance  of  a  1-watt 
electric  light  there  would  not. 

Respondent's  notice  of  renewal  is  silent  as 
to  the  pumping  station,  and  declares  general- 
ly its  intention  of  exercising,  and  the  exer- 
cise, of  the  option  to  renew  the  contract,  and 
evidences  the  intention  of  the  respondent  to 
continue  to  use  all  of  the  electric  current  re- 
quired by  it  for  lighting  and  power  purposes. 

Appellant  contends  that  there  Is  evidenced 
an  abandonment  of  the  use  of  power  and 
only  an  Intention  to  use  current  for  lighting 
purposes ;  the  facts  stipulated  do  not  bear  out 
this  contention.  From  the  contract,  and  from 
the  agreed  statement  of  facts,  it  would  ap- 
pear clearly  that  the  use  of  electric  current 
at  the  roundhouse,  machine  shop,  car  shop, 
186  P.-45 


coal  docks,  passenger  and  freight  depots,  and 
other  buildings  was  "for  lighting  and  power,'' 
without  regard  to  the  amount  of  current  re- 
quired for  either  purpose. 

We  are  of  the  opinion  that  the  abandon- 
ment of  the  pumping  station  was  not  a 
breach  of  the  contract  as  executed  between 
the  parties  hereto,  and  that,  if  a  renewal 
could  be  effected,  the  renewal  was  of  the  con- 
tract in  toto,  and  not  a  renewal  in  part 

3.  Contract  Unlawful. — Section  12,  chapter 
52,  of  the  Session  Laws  of  1913,  makes  it  un- 
lawful for  any  public  utility  to  make  rates 
to  any  person  or  corporation  differing  from 
those  contained  in  their  schedule  filed  with 
the  Public  Service  Commission,  but  provides 
that  the  act  shall  not  have  the  effect  of  sus- 
pending, Invalidating,  or  In  any  way  affecting 
existing  contracts. 

The  original  contract  was  executed  before 
the  passage  of  ,the  Public  Utility  Act  of  1913; 
Its  expiration  date  and  attempted  renewal 
under  the  option  were  subsequent  thereto.  It 
therefore  becomes  Important  to  determine 
whether  the  option  called  for  the  execution 
of  a  new  contract  or  the  extension  of  the 
original  term  of  the  contract  for  an  addi- 
tional 5  years.  In  other  words,  would  the 
contract,  after  the  exercise  of  the  privilege 
contained  in  the  option,  come  within  the  ex- 
ception contained  In  the  final  clause  of  section 
12  of  the  Public  Utility  Act? 

[•]  There  Is  a  clear  distinction  drawn  by 
the  authorities  between  an  option  "to  renew" 
a  lease  or  a  contract,  and  an  option  "to  ex- 
tend" the  term  for  a  like  or  given  period; 
the  first  being  considered  the  right  to  require 
the  execution  of  a  new  lease  or  contract, 
which  does  not  constitute  a  present  demise, 
while  the  latter  Is  considered  a  present  de- 
mise which  operates  to  extend  the  term  of 
the  original  agreement,  which  then  becomes 
a  contract  for  both  the  original  and  the  ex- 
tended term.  24  Cyc.  1008;  16  R.  C.  L.  380; 
32  Century  Dig.  Si  270-275.  The  contract 
here  being  in  the  nature  of  a  lease  by  the 
power  company  to  the  railway  company  of  a 
certain  amount  of  its  electric  current,  the 
cases  construing  like  provisions  in  leases  are 
pertinent  to  the  question.  In  construing  such 
provisions,  the  courts  look  to  the  reading  of 
the  entire  contract,  and  to  the  practical  con- 
struction given  to  it  by  the  parties  them- 
selves, rather  than  to  the  phraseology  used. 
Wiener  v.  Graff,  7  CaL  A  pp.  580,  95  Pac.  167 ; 
Shamp  v.  White,  106  Cal.  220,  39  Pac.  537; 
Howell  v.  City  of  Hamburg  Co.,  165  Gal.  174, 
131  Pac.  130;  Butte  Water  Co.  v.  City  of 
Butte,  48  Mont  387,  138  Pac.  195;  Robert- 
son v.  Drew,  34  Cal.  App.  143,  166  Pac.  838 
Skinner  v.  Davis,  104  Kan.  467,  179  Pac.  359 
Briggs  v.  Chase,  105  Me.  317,  74  AO.  796 
Ptium  v.  Spencer,  123  App.  Dlv.  742, 108  N.  I. 
Supp.  344;  Mattlage  v.  McGnlre,  59  Misc. 
Rep.  28,  111  N.  Y.  Supp.  1083;  Ferguson  v. 
Jackson,  180  Mass.  567,  62  N.  B.  965;  Ken- 
tucky Lumber  Co.  v.  Newell  (Ky.),  105  S.  W. 
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972;  Sender*  T.  Middleion,  112  He.  433,  92  ( 
AtL  488;  Kean  v.  Story  *  Clark,  121  Minn.  ] 
198,  140  N.  W.  1031;  Shepperd  t.  Ooeen- 
krmna,  109  Wl».  68,  86  N.  W.  199,  83  Am.  8t 
Hep.  886;  Ilaasaoer  v.  Dahlman,  72  Him,  007, 
25  N.  Y.  8upp.  277.  ' 

In  the  case  of  Howell  r.  City  of  Hamburg 
Co.,  aupra,  where  the  option  clause  was  alml- j 
lar  to  the  one  here,  the  court  aaid: 

"The  authorities  folly  aopport  the  daim  of 
learned  counsel  for  plaintiff  that  a  covenant 
for  renewal  of  a  leaae  at  the  option  of  the 
leasee  'imports  the  firing .  of  a  new  leaae.' , 

•  *  •  On  the  other  hand,  if  the  leasee  is  i 
■imply  given  by  the  original  leaae,  the  option  i 
to  retain  the  premises  for  a  specified  additional  | 
term  without  the  execution  of  any  new  lease, ; 

*  *  *  and  when  the  leasee  tires  the  notice 
of  exercise  of  his  option  *  *  •  he  is  'enti- 
tled to  hold  for  the  additional  term  under  the 
original  lease,'  which  then  becomes  a  lease  for 
both  the  original  and  extended  terms'  [citing 
Wiener  r.  Graff,  supra].  Although  the  word 
'renew'  is  used  in  the  eighth  subdivision  of  the 
lease  before  us,  we  do  not  think  that  the  giving 
of  any  new  lease  was  witbin  the  contemplation 
of  the  parties.  The  lessor  did  not  corenant 
to  renew  the  lease;  the  -language  being  that 
'the  privilege  is  hereby  given  the  lessees  to  re- 
new this  lease,'  etc.,  which  implies  that  the 
notice  subsequently  provided  to  be  given  by 
the  lessee  of  his  intention  to  exercise  the  priv- 
ilege waa  the  only  thing  essential  to  give  the 
right  to  the  additional  term.  This  waa  the 
practical  construction  given  to  the  provision 
by  the  parties;  for  the  defendant  did  not  de- 
mand a  new  leaae,  and  the  plaintiff  did  not 
give  one." 

In  Brlgga  v.  Chase,  cited  above,  the  court 
said: 

"The  clauses  of  the  instrument  in  question 
are  found  in  the  habendum  which  read:  To 
have  and  to  bold  for  the  term  of  one  year  from 
the  date  hereof  with  the  privilege  on  the  part 
of  the  aaid  Chase  of  renewing  at  the  same 
rental  for  any  term  not  exceeding  ten  years 
from  tbe  expiration  of  said  one  year  term.' 
And  the  following  stipulation  concerning  the 
right  of  renewal:  'It  is  mutually  understood 
that  the  said  right  of  renewal  as  stipulated 
shall  be  wholly  optional  with  the  said  Chase, 
and  tbat  said  renewal,  while  in  all  other  re- 
spects the  same  as  In  this  lease,  ahall  contain 
no  further  right  of  renewal  except  by  mutual 
agreement.'  *  *  *  No  new  lease  is  called- 
for.  •  •  •  It  would  have  been  precisely  like 
the  original  except  the  term.  This  was  left  to 
the  lessee.  Whatever  term  he  might  choose — 
1,  0,  or  10  years— would  be  in  exact  accord  with 
the  contract  of  the  lessor.  The  plaintiff  could 
Insist  upon  complete  fulfillment.  The  defend- 
ant waa  equally  bound.  A  new  lease  would 
be  a  useless  form.  The  defendant's  election,  if 
be  made  it,  to  continue,  extended  the  stipula- 
tions of  the  original  lease  to  his  new  occupan- 
cy. He  continued  bis  tenancy.  That  the  par- 
ties contemplated  a  present  demise  seems  to 
be  the  only  fair  inference  from  their  acts,  and 
the  other  facta  and  probabilities  in  the  caae." 

In  Hausauer  v.  Dahlman,  supra,  the  court 
■aid: 


The  complaint  alleged  the  execution,  in 
writing  and  under  seal,  by  the  defendants  of  a 
lease  for  one  year,  with  the  privilege  to  the 
plaintiffs  at  their  option  to  renew  the  same  for 
four  years  more  at  the  same  annual  rent,  and 
on  the  same  conditions,  on  giving  notice  three 
months  beforehand.  •  •  •  Here  was  not  a 
mere  covenant  on  the  part  of  the  lessor  to  give 
a  new  lease  on  demand  or  on  certain  conditions, 
bat  a  covenant  that  the  lessees  night  them- 
selves at  their  option  renew  the  leaae  for  four 
years  by  giving  the  notice  required,  which  no- 
tice waa  duly  given  and  accepted  by  the  defend- 
ants. •  •  •  The  covenant  in  this  case  we 
believe  equivalent  to  a  corenant  that  on  fir- 
ing the  required  notice  the  leaae  should  con- 
tinue in  force  for  the  additional  term,  and  in 
either  case  the  effect  of  the  notice  is,  of  itself, 
to  create  the  new  term  without  the  execution 
of  a  new  lease  by  tbe  lessor" 

—citing  Thieband  v.  Bank,  42  IndL  212;  Dlx 
r.  Atkins,  130  Mass.  171;  Ranlet  v.  Cook,  44 
N.  H.  512,  84  Am.  Dec  92. 

In  Kentucky  Lumber  Co.  v.  Newell  (Ky.) 
105  S.  W.  972,  cited  above,  the  renewal  clause 
read  as  follows: 

"For  a  period  of  five  years  •  •  •  with 
privilege  of  renewal  from  year  to  year  •  *  • 
aa  long  aa  second  party  may  want  aaid  land," 
etc. 

The  court,  In  construing  the  clause  said: 

"The  contract,  although  it  uaea  the  word  're- 
newal,' does  not  contemplate  a  renewal  lease, 
as  that  term  Is  used  in  the  law  books.  The 
whole  instrument,  and  the  nature  of  the  use  of 
the  leased  premises  aa  provided  for  in  the  leaae, 
ahow  that  nothing  mora  was  contemplated  than 
that  tbe  lesaee  might  continue  the  term  by  ita 
mere  election  and  the  payment  of  the  rent 
The  word  'renewal'  was  evidently  used  in  the 
sense  of  extending;  it  being  clearly  shown  in 
the  document  that  not  another  term  was  to  be 
agreed  upon,  but  tbat  tbe  original  term  and 
use  were  to  be  extended  at  tbe  option  of  tbe 
lesaee.  This  is  a  demise  in  present!." 

In  Wiener  v.  Graff,  7  CaL  App.  580,  95  Pac. 
167,  cited,  the  court  said: 

"Upon  compliance  with  the  condition  as  to 
giving  notice  the  leasees  would  then  be  enti- 
tled to  hold  for  the  additional  term  under  the 
original  leaae  and  not  under  the  notice — the 
lease  would  then  become  a  leaae  for  both  the 
original  and  the  extended  terms." 

[7]  If  upon  a  reasonable  construction  con- 
tracts may  be  upheld,  the  courts  will  uphold 
them.  Dallas  v.  Douglas,  45  Mont  114,  122 
Pac.  275 ;  Lawson  v.  Cobban,  38  Mont  138,  99 
Pac.  12a 

[I]  Here  the  railway  company  was  given 
the  option  to  renew  the  contract  for  an  addi- 
tional 5  years,  on  giving  30  days'  notice  to 
the  power  company,  before  the  expiration  of 
the  contract;  in  giving  notice  of  its  Inten- 
tion to  avail  itself  of  the  privilege,  as  In  the 
Howell  Case,  it  did  not  demand  a  new  lease, 
but  stated  that  "In  accordance  with  tbe  pro- 
visions of  the  contract  [it]  hereby  elects  to 
renew  and  extend  the  said  contract  for  the 
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additional  period  of  five  years,"  etc.  The 
power  company  did  not,  by  the  terms  of  the 
contract,  bind  Itself  to  execute  a  new  lease, 
nor  could  It  have  been  compelled  to  do  so. 
No  new  lease  was  necessary;  the  rights  and 
obligations  of  the  parties  were  fixed  by  the 
terms  of  the  original  contract.  The  option 
to  renew  the  contract  by  giving  80  days'  no- 
tice prior  to  the  expiration  of  the  term  fixed, 
was  a  substantial  right  acquired  by  the  re- 
spondent as  a  part  of  the  original  contract 
and  a  corresponding  substantial  obligation 
resting  upon  the  appellant  power  company. 
Briggs  v.  Chase,  105  Me.  317,  74  Atl.  708; 
Monlhon  v.  Wakelln,  6  Arts.  225,  56  Pac.  735; 
Quade  v.  Fitsloff,  03  Minn.  115,  100  N.  W. 
660;  Wright  y.  Kaynor,  150  Mich.  7,  113  N. 
W.  779. 

"No  question  can  arise  in  regard  to  the  con- 
sideration. The  stipulation  that  the  lessee 
should  have  the  'privilege  of  renewing'  'was 
part  of  the  consideration  for  which  he  took  a 
lease,'  and  agreed  to  pay  the  sum  of  $160  per 
year."   Briggs  v.  Chase,  supra. 

Being  a  substantial  right  and  a  part  of  the 
original  contract,  supported  by  the  considera- 
tion for  the  original  contract,  of  which  the 
respondent  took  advantage  within  the  time 
prescribed  for  the  exercise  of  the  privilege, 
the  notice  given  had  the  effect  of  extending 
the  original  contract  for  the  additional  term 
of  5  years,  and  the  contract  then  became  one 
for  both  the  original  and  the  extended  term 
— a  demise  In  prsesenti,  as  of  the  date  of 
the  original  contract.  See  authorities  dted 
above,  and  also  Newhoff  v.  Mayo,  48  N.  J. 
Eq.  610,  23  Atl.  265,  27  Am.  St.  Rep.  455; 
Sherwood  v.  Gardner,  2  City  Ct  B.  (N.  Y.) 
64 ;  Witmark  v.  Electric  By.  Co.,  76  Hun,  302, 
27  N.  Y.  Supp.  777. 

[I]  It  is  objected  that  such  a  construction 
would  create  a  perpetuity  by  extending  the 
contract,  even  as  to  the  clause  for  renewal. 
Here  again  the  contract  must  be  interpreted 
according  to  the  intention  of  the  parties. 
No  such  intention  can  be  gathered  from  the 
reading  of  the  contract;  but  one  renewal 
is  provided  for,  and  but  one  intended,  and 
the  authorities  uniformly  bold  that  a  renewal 
or  extension,  under  like  provisions,  extends 
the  contract  with  respect  to  all  of  its  terms 
and  conditions,  with  the  exception  of  the 
extension  clause.  Butgers  v.  Hunter,  6  Johns. 
Ch.  (N.  Y.)  215;  Plggot  v.  Mason,  1  Paige 
(N.  Y.)  412 ;  Byder  v.  Jenny,  25  N.  Y.  Super. 
Ct.  56;  Muhlenbrlnck  v.  Pooler,  40  Hun  (N. 
Y.)  526. 

[10]  Counsel  for  appellant  contends  that 
the  Public  Utility  Act  makes  the  renewal 
or  extension  of  this  contract  for  the  addition- 
al 6  years  unlawful,  and  cites  in  support 
of  his  contention  Public  Service  El.  Co.  v. 
Board  of  Public  Utility  Com.,  87  N.  J.  Law, 
128,  93  Atl.  707,  and  L.  &  N.  Co.  v.  Mottley, 
219  U.  S.  485,  31  Sup.  Ct.  265,  55  L.  Ed.  297, 
34  L.  B.  A.  (N.  S.)  671.   The  law  construed 


In  the  cases  dted  contains  no  such  provision 
as  we  have  in  section  12  of  our  Public  Util- 
ity Act  The  Legislature  saw  fit  to  provide 
In  the  final  clause  of  that  section  that: 

"This,  however,  does  not  have  the  effect  of 
suspending,  rescinding,  invalidating  or  in  any 
way  affecting  existing  contracts." 

This  provision  was,  presumably,  Inserted 
upon  the  .theory  that  an  attempt  to  bring 
existing  contracts  within  the  purview  of  the 
statute  would  be  in  contravention  of  the  fed- 
eral constitutional  prohibition  against  im- 
pairing the  obligation  of  contracts.  It  has 
since  been  decided,  however,  that : 

"The  law  is  well  settled  that  an  unexpired 
contract  does  not  authorise  a  public  service 
company  to  charge  a  less  rate  for  service  ren- 
dered than  that  prescribed  by  effective  sched- 
ules." People  ex  rel.  N.  Y.  Steam  Co.  v.  Straus 
(1919),  188  App.  Div.-787,  174  N.  Y.  Supp. 
868,  where  the  court  declared  that  "the  funda- 
mental theory  of  the  Public  Service  Commis- 
sions Law  is  that  there  shall  be  but  one  rate 
for  the  same  service" 

— dtlng  Armour  P.  Co.  v.  United  States, 
209  U.  S.  66,  28  Sup.  Ct.  428,  52  L.  Ed.  681; 
New  Haven  By.  Co.  v.  Interstate  Com.  Com- 
mission, 200  U.  S.  899,  26  Sup.  Ct.  272,  50 
L.  Ed.  515;  Louisville  &  N.  By.  Co.  v.  Mott- 
ley, 219  U.  S.  467,  31  Sup.  Ct.  265,  55  L.  Ed. 
297,  34  L.  R.  A.  (N.  S.)  671;  Portland  By. 
Co.  v.  Oregon  Ballroad  Com.,  229  U.  S.  397, 
33  Sup.  Ct  820,  57  L.  Ed.  1248;  Onondaga 
Golf  &  Country  Club  v.  Syracuse  Int.  By.  Co., 
96  Misc.  Bep.  213,  160  N.  Y.  Supp.  693.  See 
also  to  the  same  effect  Pennsylvania  By.  Co. 
v.  Titus,  156  App.  Div.  830,  142  N.  Y.  Supp. 
43;  Baltimore  &  Ohio  By.  Co.  v.  La  Due, 
128  App.  Div.  694,  112  N.  Y.  Supp.  964. 

In  no  one  of  the  cases  cited,  however,  did 
the  law  under  consideration  exempt  from  the 
operation  "existing  contracts."  The  rule  is 
declared  in  these  cases  to  be  that  "the  law 
makes  no  distinction  in  favor  of  special  con- 
tracts, nor  does  It  exempt  them  from  the 
operation  of  the  statute."  But  our  statute 
does  exempt  from  the  operation  thereof  all 
"existing  contracts."  What  then,  is  meant 
by  the  term  "existing  contracts?"  We  have 
no  means  of  determining  the  legislative  In- 
tent in  the  use  of  the  phrase,  and  the  au- 
thorities on  the  subject  are  necessarily  mea- 
ger. In  the  case  of  Whitaker  v.  Bice  & 
Becker,  9  Minn.  13  (Gil.  1)  86  Am.  Dec.  78, 
it  is  said  that  "a  contract  once  made  is  an 
existing  contract  until  It  is  paid  or  barred 
by  the  statute  of  limitations,  or  Its  obliga- 
tion in  some  other  way  canceled."  Under 
the  rule  that  a  conveyance  with  the  intent 
to  defraud  Is  void  as  to  "existing  obligations" 
it  has  been  held  that  the  liability  of  a  prin- 
cipal to  indemnify  a  surety  on  a  bond  is  an 
"existing  obligation"  before  default  on  the 
bond.  Graeber  v.  Sides,  151  N.  C.  596,  66 
S.  E.  600.  In  Richardson  v.  Brower,  71  Wash. 
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192,  127  Pat  1098,  It  Is  held  that,  where  a 
deed  waa  given  "subject  to  existing  tenan- 
cies," the  words  Include  any.  and  all  tenancies 
of  whatsoever  nature  that  existed  at  the 
time  of  the  execution  of  the  deed. 

The  exempting  clause  In  section  12  of  the 
Public  Utility  Act  declares  that  the  act  shall 
not  "In  any  way  affect  existing  contracts." 
This  is  analogous  to  the  constitutional  pro- 
hibition against  the  impairment  of  ,tbe  obliga- 
tion of  contracts,  under  which.it  is  held  that: 

"If  any  subsequent  law  affect  to  diminish  the 
duty  or  to  impair  the  right  which  the  law  de- 
fines upon  the  consummation  of  a  contract,  it 
necessarily  bears  on  the  obligation  of  the  con- 
tract, in  favor  of  one  party,  to  the  injury  of 
the  other;  hence  any  law  which  in  its  opera- 
tion nraounts  to  a  denial  or  obstruction  of  the 
rights  accruing  by  the  contract  •  •  •  is  di- 
rectly obnoxious  to  the  prohibition  of  the  Con- 
stitution." 8  Cyc.  932i  Ogden  v.  Saunders, 
12  Wheat  (U.  8.)  213,  888,  6  L.  Ed.  606. 

"Since  the  prohibition  as  to  the  impairment 
of  the  obligation  of  contracts  is  absolute,  the 
amount  of  the  impairment  is  immaterial.  An 
act  which  in  any  degree,  no  matter  how 
slightly,  modifies  the  obligation  of  a  contract 
by  attempting  to  relieve  one  party  from  any 
duty  assumed  by  the  contract  is  repugnant  to 
the  constitutional  prohibition."  6  R  O.  L.  | 
819;  Farrington  v.  Tennessee,  96  U.  S.  679, 
24  L.  Ed.  668;  Smith  v.  Northern,  etc.,  Co., 
112  Va.  192,  70  &  E.  482,  88  L.  B  A.  (N.  S.) 
1016;  Osbkosb  Waterworks  Co.  v.  Oshkosh, 
109  Wis.  208,  85  N.  W.  376,  96  Am.  St  Rep. 
870. 

It  is  conceded  that  the  contract  in  question 
was  valid  at  the  time  it  was  entered  into 
by  the  parties,  and  up  to  the  time  of  the 
passage  of  the  Public  Utility  Act;  it  must 
be  conceded  that  had  the  contract  been  en- 
tered Into  after  the  passage  of  the  act,  it 
would  have  been  invalid;  it  must  be  con- 
ceded, further,  that,  had  It  not  been  for  the 
Incorporation,  in  section  12  of  the  act  of 
the  exemption  clause  referred  to,  the  con- 
tract would  have  been  invalidated  by  the 
statute. 

.  "The  Legislature  may  control  and  regulate 
(such  matters  as  those  dealt  with  in  the  con- 
tract) under  the  so-called  police  power."  Onon- 
daga Club  v.  Syracuse  Int.  Ry.  (Sup.)  160  N. 
T.  Supp.  693,  and  cases  heretofore  cited. 

The  Legislature  might  therefore;  have 
placed  all  service  by  the  public  utility  com- 
panies of  the  state  on  an  equal  footing,  're- 
gardless of  outstanding  or  existing  contracts, 
or  they  might  have  exempted  contracts  then 
In  force,  but  excluded  from  the  provisions  of 
the  exempting  clause  any  and  all  renewals 
or  extensions  of  such  existing  contracts.  But 
they  did  not  see  fit  to  do  so,  unless  we  can 
read  into  the  statute  an  intention  on  the 
part  of  the  Legislature  contrary  to  their  ex- 
pressed declaration. 


"It  is  presumed  that  the  Legislature  under- 
stood the  meaning  of  the  words  used  by  them 
and  that  words  are  used  in  the  common  and 
ordinary  meaning."  36  Cyc.  1185 ;  Hasely  v. 
Ensley,  40  Ind.  App.  698,  82  N.  E.  809;  Skin- 
ner v.  Tibbitts,  13  N.  T.  Civ.  Proc.  B.  370; 
Continental  Hose  Co.  v.  Fargo,  17  N.  D.  5. 114 
N.  W.  884;  United  State*  v.  J  arris,  28  Fed. 
Cak.  687,  No.  15,468,  2  Ware,  278. 

"The  statute  it* elf  furnishes  the  beat  means 
for  its  own  exposition,  and  if  the  sense  in 
which  words  were  intended  to  be  used  can  be 
clearly  ascertained  from  all  its  parts  and  provi- 
sions, a  resort  to  extrinsic  facts  is  not  per- 
mitted." 36  Cyc  1136,  and  cases  cited. 

The  intention  of  our  Legislature  can  only 
be  ascertained  from  their  dear  and  positive 
declaration,  contained  in  the  act  as  they 
wrote  it: 

That  "this  (the  Public  Utility  Act],  however, 
does  not  have  the  effect  of  suspending,  rescind- 
ing, invalidating  or  in  any  way  affecting  ex- 
isting contracts." 

To  hold,  in  the  face  of  the  plain  and  explicit 
provision  of  the  statute,  that  its  exemption 
does  not  extend  to  one  of  the  substantial 
rights  of  one  of  the  contracting  parties,  would 
not  be  interpreting  the  statute  as  we  find 
it  but  would  be  judicial  legislation. 

As  the  option  to  extend  the  contract  was 
a  substantial  right  which  respondent  could 
have  enforced,  In  the  absence  of  any  legis- 
lation invalidating  the  contract  in  whole  or 
in  part  and  as  the  Legislature  did  not  at- 
tempt to  "in  any  way"  affect  existing  con- 
tracts, the  contract  In  question  waa  in  full 
force  and  effect  during  the  months  of  May, 
June,  and  July,  1915. 

The  Judgment  la  affirmed. 

Affirmed. 

BRANTLT,  C.  J„  and  HURLX  and  COOP- 
ER, JJ„  concur. 

HOLLO  WAT,  J.  I  dissent  In  construing 
a  statute,  the  courts  are  required  to  consid- 
er, not  alone  the  words  employed,  but  as  well 
the  general  purpose  of  the  act  and  the  evils 
sought  to  be  remedied.  The  purpose  of  the 
statute  creating  the  Utilities  Commission,  and 
defining  its  powers  and  duties,  was  to  bring 
the  public  utilities  of  the  state  under  govern- 
mental control.  The  overshadowing  evil  to 
be  remedied  was  the  prevention  of  unjust 
discriminations  In  service  and  rates — to  abol- 
ish all  gratuitous  rebates  and  special  privi- 
leges. It  was  made  unlawful  for  any  public 
utility  to  charge  a  greater  or  less  compensa- 
tion for  service  than  that  established  by  the 
commission.  With  these  declared  purposes 
in  view,  it  would  seem  to  be  a  fair  construc- 
tion of  section  12  to  hold  that  the  saving 
clause  applies  only  to  contracts  then  in  force, 
and  that  it  was  never  the  intention  of  the 
Legislature  to  extend  immunity  to  renewals 
or  extensions  of  such  contracts. 
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FORD  LUMBER  CO.,  limited,  et  iL  T. 
BARTLETT.   (No.  8198.) 

(Supreme  Court  of  Idaho.    Jan.  10,  1920.) 

Taxation  ®=718— Deeds  based  on  oebtifi- 
cate  of  sale   fob   delinquency  fbom 
which  pbopebtt  was  redeemable  when 
owneb  was  told  bt  pbopkb  official  that 
he  owed  nothing  will  not  pass  title. 
If  an  owner  goes  to  the  proper  office  for 
the  purpose  of  redeeming  his  land  from  sale  for 
delinquent  assessments,  and  is  there  informed 
by  an  officer  whose  duty  it  is  to  collect  them 
that  he  owes  none,  and  if  he  relies  upon  such 
statement  in  good  faith,  a  subsequent  deed, 
based  on  a  certificate  of  sale  for  delinquency 
from  which  the  property  was  redeemable  at  the 
time  such  misleading  statement  was  made,  will 
not  pass  title. 


Appeal  from  District  Court,  Nez 
County;  Edgar  C.  Steele,  Judge. 


Perce 


(1M  F.) 

been  made,  and  the  deeds  would  not  have 
been  issued  to  appellant. 

The  finding  that  inquiry  was  made  by,  and 
misleading  information  was  siren  to,  the 
secretary,  is  based  upon  the  testimony  of 
that  officer,  as  follows: 

"Q.  Now,  Mr.  Means,  when  was  it  that  the 
Ford  Lumber  Company  sold  part  of  this  land 
to  the  Continental  Oil  Company?  A.  July  18, 
1918.  •  *  *  Q.  I  win  ask  you  to  state  what, 
if  anything,  you  did  at  the  time  of  that  sale  to 
ascertain  whether  there  were  any  outstanding 
sewer  assessments  against  this  property.  A. 
Mr.  O'Neill,  the  general  manager  of  the  Con- 
tinental Oil  Company,  was  here  to  make  the 
deal,  and  the  delinquent  taxes,  that  were  de- 
linquent in  the  auditor's  office,  we  came  up  and 
paid  those,  and  went  to  my  office,  and  be  want- 
ed to  know  if  there  was  anything  else,  and  I 
told  him  that  the  abstract  would  not  coyer  the 
city's  business,  but  we  could  step  around  to 
the  city  hall  and  find  out.  I  think  Mr.  Willis 
was  in  there  at  that  time,  and  I  think  he  said 
that  they  were  all  paid." 


Suit  to  quiet  title  by  the  Ford  Lumber 
Company,  Limited,  and  others,  against  F.  B. 
Bartlett,  with  Intervention  by  the  Continental 
Oil  Company.  Decree  for  plaintiff  and  inter- 
vener, and  that  plaintiff  pay  defendant 
amounts  expended  in  payment  of  assessments 
and  taxes,  and  defendant  appeals.  Affirmed. 

James  E.  Babb,  of  Lewlston,  for  appellant. 
Charles  L.  McDonald  and  Eugene  A.  Cox, 
both  of  Lewlston,  for  respondents. 

MORGAN,  C.  J.  Appellant  claims  title  to 
two  tracts  of  land,  in  Lewlston,  by  virtue  of 
deeds  Issued  by  that  city  pursuant  to  pur- 
chase at  a  sale  held  in  order  to  raise  the 
amount  of  delinquent  special  assessments. 
At  the  time  of  the  sale  the  land  was  the  prop- 
erty of  Ford  Lumber  Company.  Subsequent 
thereto,  and  prior  to  the  Issuance  of  the 
deeds,  that  company  sold  and  conveyed  a 
portion  of  It  to  Continental  Oil  Company. 
Respondents  Insist  the  deeds  from  the  city 
purporting  to  convey  the  land  to  appellant 
are  invalid  for  a  number  of  reasons,  only 
one  of  which  will  be  discussed. 

The  trial  judge  found  that,  subsequent  to 
the  Issuance  of  the  certificates  of  sale,  but 
prior  to  the  date  of  the  deeds  from  the  city 
to  appellant,  the  secretary  of  Ford  Lumber 
Company  went  to  the  proper  city  official  and, 
for  the  purpose  of  making  payment  of  any 
delinquencies  that  might  exist,  inquired  If 
there  were  any  delinquent  taxes  or  assess- 
ments against  the  property  in  question,  and 
was  informed  by  said  official  there  was  noth- 
ing due  thereon;  that  the  secretary  of  the 
company  relied  upon  the  misleading  infor- 
mation so  given,  and  by  reason  of  that  fact 
redemption  of  the  property  was  not  made; 
and  that,  had  he,  at  the  time  of  making  in- 
quiry, received  information  as  to  the  true 
state  of  affairs,  redemption    would  have 


Prior  to  the  trial  Mr.  Willis  died.  At  the 
time  mentioned  in  the  testimony,  above  quot- 
ed, he  was  city  treasurer,  and  assistant 
to  the  city  controller,  and  ex  officio  clerk. 
For  the  last-mentioned  services  he  received 
compensation  from  the  city,  in  addition  to 
his  salary  as  treasurer.  Collecting  delin- 
quent assessments  and  giving  information  to 
property  owners  relative  to  them  were  duties 
of  the  controller  and  exofflclo  clerk,  and  of 
Mr.  Willis  In  his  capacity  as  assistant. 

If  an  owner  goes  to  the  proper  office  for 
the  purpose  of  redeeming  his  land  from  sale 
for  delinquent  assessments,  and  is  there  in- 
formed by  an  officer,  whose  duty  it  is  to  col- 
lect them,  that  he  owes  none,  and  if  he  relies 
upon  such  statement  in  good  faith,  a  sub- 
sequent deed,  based  on  a  certificate  of  sale 
for  delinquency  from  which  the  property 
was  redeemable  at  the  time  such  misleading 
statement  was  made  will  not  pass  title. 
Smith  v.  Davidson,  23  Idaho,  555,  180  Pac. 
1071,  Ann.  Cas.  1914B,  1053;  Fix  v.  Gray, 
26  Idaho,  19,  140  Pac.  771. 

Counsel  for  appellant  insists  the  evidence 
is  insufficient  to  sustain  the  finding  above 
referred  to,  and  criticises  the  testimony  of 
Mr.  Means  because  of  its  uncertainty,  in  that 
he  states  he  thinks  Mr.  Willis  was  there  at 
the  time  and  thinks  he  said  the  assessments 
were  all  paid.  The  words  chosen  by  the  wit- 
ness may  have  indicated  a  lack  of  certainty 
as  to  who  the  official  was  who  stated  the 
assessments  were  paid,  and  as  to  exactly 
what  was  said  by  way  of  conveying  that  in- 
formation, or  may  have  been  merely  a  loose, 
careless  form  of  expression,  sometimes  em- 
ployed by  writers  and  speakers,  who  do  not 
Intend  to  thereby  excite  suspicion  that  their 
statements  are  not  well  founded  in  fact.  The 
trial  Judge  had  the  advantage  of  observing 
the  demeanor  of  the  witness  on  the  stand, 
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and  of  listening  to  his  testimony,  and  we 
cannot  say  he  was  not  Justified  In  reaching 
the  conclusion  expressed  in  his  finding.  It 
is  clear  the  witness  and  the  general  manager 
of  the  prospectlTe  purchaser  of  the  land  went 
to  the  dry  hall  for  the  purpose  of  freeing 
the  title  from  any  Incumbrance  which  might 
exist  against  It  by  reason  of  delinquent  as- 
sessments ;  also  that  they  received  informa- 
tion from  the  official  In  charge  of  the  office 
where  such  assessments  were  payable  which 
satisfied  their  minds  none  existed. 

The  decree  is  affirmed.  Costs  are  awarded 
to  respondents. 

BUDGE,  J.,  concurs. 

RICE,  J.  (concurring).  I  do  not  consider 
the  evidence  sufficient  to  Justify  the  affirm- 
ance of  the  Judgment  upon  the  ground  stated 
in  the  majority  opinion.  However,  it  is  clear 
from  the  record  that  the  tax  deed,  purporting 
to  convey  a  portion  of  lot  2  of  block  19,  is 
void  for  want  of  a  valid  assessment  of  the 
tract  described  in  the  deed.  I  am  further 
of  the  opinion  that  both  deeds  were  invalid 
on  account  of  failure  of  appellant  to  give 
the  notice  required  by  Laws  1912,  c.  8,  J  27, 
p.  43. 

It  is  argued  by  appellant  that  this  law  has 
no  application,  for  the  reason  that  the  city 
of  Lewiston  was  operating  under  a  special 
charter,  and  that  the  general  law  above  re- 
ferred to  did  not  operate  as  an  amendment 
of  the  special  charter,  or  apply  to  proceedings 
had  in  accordance  therewith.  There  is  no 
doubt  of  the  power  of  the  Legislature  by  a 
general  law  to  require  that  the  notice  pro- 
vided for  in  the  1912  statute  shall  be  appli- 
cable to  tax  deeds  Issued  upon  sales  for  de- 
linquent special  assessments  in  a  dty  operat- 
ing under  a  special  charter,  if  such  was  the 
Intention  of  the  Legislature.  The  language 
of  the  statute  is  comprehensive  and  all-in- 
clusive, and  clearly  was  Intended  to  apply 
in  such  a  case  as  presented  by  this  record. 

I  therefore  concur  in  the  conclusion  reached 
in  this  case. 


NELL  v.  HYDE  et  aL 

(Supreme  Court  of  Idaho.   April  1,  1919.  On 
Petition  for  Rehearing,  Jan.  26,  1920.) 

1.  Appeal  and  kbbob  «$=>1011(1)— Decree  on 
conflicting  evidence  will  not  be  dis- 
turbed it  supporting  proof  uncontra- 
dicted would  sustain  it. 

A  decree  will  not  be  disturbed  because  of 
conflict  in  the  evidence  if  the  proof  in  support 
thereof,  if  uncontradicted,  would  be  sufficient 
to  sustain  it 

2.  Judgment  <8=>651  —  Conclusiveness  or 

JUDGMENT  ENTERED  ON  STIPULATED  FACTS. 

A  decree  is  none  the  less  conclusive  because 
it  is  entered  on  stipulated  facts,  and  water 


rights  therein  determined  cannot  be  again  liti- 
gated between  the  same  parties  in  a  subsequent 
salt  in  which  the  same  or  other  water  rights 
ate  questioned  by  other  parties. 

Appeal  from  District  Court,  Ada  County; 
Chas.  P.  McCarthy,  Judge. 

Action  to  quiet  title  to  the  use  of  water  by 
J.  M.  Nell  against  Michael  Hyde  and  others. 
Judgment  for  plaintiff,  motion  for  new  trial 
denied,  and  from  the  Judgment  and  order  de- 
fendants appeal.  Judgment  and  order  af- 
firmed. 

Hawley  ft  Hawley,  D.  A.  Dunning,  J.  J. 
McCue,  and  J.  C.  Johnston,  all  of  Boise,  and 
J.  G.  Watts,  of  Mountain  Home,  for  appel- 
lants. 

Oppenheim  ft  Lam  pert,  of  Boise,  for  re- 
spondent 

MORGAN,  C.  J.  This  is  an  action  brought 
in  Owyhee  county  to  determine  the  rights  to 
the  use  of  the  waters  of  Catherine  creek  and 
its  tributaries,  all  situate  in  that  county,  and 
the  priorities  of  those  rights  between  the 
original  parties  and  such  as  might  be  proper- 
ly brought  in,  and  to  restrain  appellants  from 
using  the  waters  of  said  streams  to  the  detri- 
ment of  respondent 

All  the  appellants,  some  of  whom  were 
originally  made  defendants,  and  some  of 
whom  were  afterwards  brought  In,  by  ap- 
propriate pleadings  Joined  issue  with  re- 
spondent and  by  cross-complaint  claimed 
rights  to  divert  and  use  waters  of  the  differ- 
ent creeks  adversely  to  him.  For  convenience 
of  the  parties  the  trial  was  had  in  Ada  coun- 
ty. A  decree,  fixing  the  priorities  of  appro- 
priations and  amount  of  water  each  party  is 
entitled  to  use,  and  enjoining  the  parties 
from  in  any  way  interfering  with  the  rights 
of  the  prior  appropriate™,  was  rendered  by 
the  trial  Judge  and  entered.  Motions  for  a 
new  trial  were  made  by  appellants,  and,  aft- 
er the  same  were  beard,  the  original  decree 
was  modified  and  the  motions  overruled.  Ap- 
peals from  the  Judgment  and  the  order  over- 
ruling the  motions  for  a  new  trial  were  per- 
fected. 

Among  the  many  errors  assigned  by  coun- 
sel representing  the  different  appellants  are: 
That  the  findings  of  fact  as  to  the  amounts 
of  water  and  priorities  of  the  respondent  are 
contrary  to  and  not  Justified  by  the -evidence 
in  the  following  particulars:  That  the  evi- 
dence shows  neither  respondent  nor  his 
predecessors,  applied  all  the  waters  awarded 
to  him  to  a  beneficial  use  within  a  reasonable 
time  after  appropriation;  that  respondent's 
predecessors  lost  any  priority  they  had  in  the 
right  to  use  certain  of  the  waters  by  their 
failure  to  use  said  waters  for  beneficial  pur- 
poses for  a  period  of  time,  prior  to  the  com- 
mencement of  the  action,  sufficient  to  work 
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a  forfeiture  or  abandonment,  while  appel- 
lants, daring  such  period,  continually  used 
•said  waters  for  beneficial  purposes,  adversely 
to  respondent,  thereby  acquiring  prescriptive 
rights ;  that  respondent,  since  the  original  ap- 
propriation, has  changed  the  point  of  diver- 
sion of  some  of  his  ditches  to  the  detriment 
of  intervening  rights  of  some  of  the  appel- 
lants, which  intervening  rights  are,  by  the  de- 
cree, ignored  or  declared  inferior  to  those  of 
respondent;  that  respondent's  predecessors 
used  the  waters  of  various  streams  alternate- 
ly on  different  lands,  while  the  findings  and 
decree  give  appropriations  for  the  same  water 
and  at  different  dates  upon  different  pieces  of 
land ;  also,  that  certain  appellants  are  denied 
the  right  to  use  waters  coming  from  springs 
arising  on  or  near  their  land  while  the  evi- 
dence shows  that  such  waters,  if  uninterrupt- 
ed, would  not  reach  the  points  of  respondent's 
diversion ;  that  the  evidence  shows  the  use  of 
the  waters  of  the  streams  by  appellants  la 
beneficial,  and  not  harmful,  to  respondent 
and  other  users  of  water  in  the  lower  valley ; 
that  the  findings  of  fact  and  decree  regarding 
appellants  Neiss  &  Torrance's  right  to  the 
use  of  waters  of  Pickett  creek  are  contrary 
to  the  evidence,  as  well  as  that  portion  of  the 
decree  regarding  the  appellant  Nora  Llne- 
han's  right  to  the  amount  of  and  priority  of 
right  to  the  use  of  the  waters  of  Pickett  and 
Bates  creeks  as  affecting  respondent  and  ap- 
pellant Eardlman;  and  that  the  duty  of 
water  is  not  correctly  found  or  decreed.  All 
these  assignments,  on  final  analysis,  go  to 
the  sufficiency  of  the  evidence  only,  and  the 
decision  of  each  question  involved  must  nec- 
essarily turn  on  the  facts  established.  There 
is  no  contention  made  therein  that  the  law 
has  not  been  properly  applied  to  the  facts  as 
found. 

[1]  The  record  on  appeal  contains  approxi- 
mately 14200  pages  of  transcript  of  testi- 
mony; the  trial  lasted  from  December  2,  to 
December  16, 1918.  Upwards  of  40  witnesses 
were  examined.  Much  documentary  evidence 
was  Introduced,  and  the  histories  of  the  dif- 
ferent rights  Involved  were  gone  into  from 
their  inception,  some  as  far  back  as  the  year 
1864,  with  the  result  that  there  is  much  con- 
flict in  the  testimony.  From  an  examination 
of  the  evidence  the  conclusion  is  inevitable 
that  there  is  sufficient  proof  to  sustain  each 
and  ail  of  the  findings  of  fact  It  is  the  rule 
in  this  state  that  a  decree  will  not  be  disturb- 
ed because  of  conflict  in  the  evidence  if  the 
proof  in  support  thereof,  if  uncontradicted, 
would  be  sufficient  to  sustain  it.  Cartier  v. 
Buck,  9  Idaho,  571,  75  Pac.  612;  Hayton  v. 
demons,  30  Idaho,  25, 165  Pac.  994 ;  Holland 
v.  Avondale  Irr.  Dlst,  30  Idaho,  479,  166 
Pac.  259;  McKeehan  v.  Vollmer-Clearwater 
Co.,  30  Idaho,  505,  166  Pac.  256,  Ann.  Cas. 
1918E,  1197;  Davenport  v.  Burke,  30  Idaho, 
599, 167  Pac.  481 ;  Hemphill  r.  Moy,  31  Idaho, 
66,  169  Pac.  288. 


HYDE  711 
P.) 

Special  consideration  has  been  given  to  as- 
signment of  error  No.  6,  which  is  In  the  fol- 
lowing language: 

"That  the  district  court  erred  in  failing  and 
refusing  to  specially  find  the  method  and  man- 
ner of  defendants  Neiss  ft  Torrance  in  appro- 
priating the  waters  of  Pickett  creek ;  the  ditch 
through  which  it  was  appropriated,  and  like- 
wise the  original  ditch  of  plaintiff's  predeces- 
sors, appropriating  the  waters  of  Pickett  creek 
for  use  on  the  Tim  Shea  ranch ;  the  land  cover- 
ed by  said  ditch  and  watered  from  it,  the  pres- 
ent method  of  obtaining  water  from  said  Pickett 
creek  on  the  lands  formerly  covered  by  the 
Tim  Shea  ditch  and  the  lands  covered  by  the 
Pitman  ditch,  now  used  by  plaintiff  in  lieu  of 
said  Tim  Shea  ditch;  and  likewise  erred  in  not 
so  specially  finding  in  the  findings  of  fact  and 
so  announcing  in  the  decree  that  the  right  of 
said  Neiss  &  Torrance  was  and  is  superior  in 
time  and  right  to  the  waters  of  said  Pickett 
creek,  used  upon  said  Tim  Shea  ranch,  than  the 
right  of  plaintiff" 

— for  the  reason  that  counsel  for  these  ap- 
pellants, in  their  brief,  insist  that  there  1* 
no  evidence  Justifying  the  award  to  respond- 
ent of  waters  from  Pickett  creek  of  date 
as  early  as  February  14, 1870,  to  irrigate  53 
acres  of  land,  and  to  appellants  Neiss  * 
Torrance  of  date  as  late  as  April  1, 1882,  to 
irrigate  72.76  acres,  and  that  because  of  a 
change  in  the  point  of  diversion  made  by  re- 
spondent in  1910,  by  taking  water  through 
what  Is  referred  to  in  the  testimony  as  the 
Pitman  ditch  Instead  of  the  so-called  Shea 
ditch,  he  Is  enabled  to  obtain  the  use  of  wa- 
ter which  rightfully  belongs  to  appellants 
Neiss  ft  Torrance. 

The  findings  and  decree  disclose  that  no 
right  to  use  water  Is  given  respondent  under 
that  priority  which  he,  according  to  the  evi- 
dence, did  not  have  before  the  time  of  di- 
version through  the  Pitman  ditch;  that  ap- 
pellants Neiss  ft  Torrance  are  awarded  the 
use  of  all  the  water  the  proof  Justifies;  and 
that  their  right  is  Axed  by  the  trial  court  at 
the  earliest  possible  date  it  could  be  under 
the  law,  and  the  facts  established.  Briefly 
stated,  respondent  Is  awarded  the  use  of  wa- 
ter, by  reason  of  the  right  now  being  con- 
sidered, to  irrigate  68  acres  of  land  on  lots 
2  and  8  and  N.  B.  %  of  S.  W.  %  of  section 
SO,  township  4  south,  range  1  east,  B.  M., 
claimed  by  appropriation  of  date  February  14, 
1870,  by  Timothy  Shea.  According  to  the  tes- 
timony of  James  Lowry,  who  has  been  ac- 
quainted with  tbe  Catherine  creek  country 
since  the  year  1864,  the  Shea  ditch,  through 
which  the  water  was  diverted  prior  to  the 
year  1910,  was  constructed  by  Isaac  Jennings 
in  1865  or  1866,  having  a  capacity  to  carry  350 
miners  inches  of  water,  and  was  used,  to  Irri- 
gate some  small  patches  of  cultivated  ground 
and  some  pasture.  Timothy  Shea  was  the 
successor  of  Jennings  in  the  use  of  water 
through  that  ditch,  but  obtained  no  writing 
conveying  the  water  right.  He  filed  on  the 
above-described  land  on  February  14,  1870. 
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The  testimony  of  the  witnesses  Cook,  David 
Hyde,  Krelg,  Landor,  and  Neil,  shows  that 
this  ditch  has,  since  that  date,  been  used  con- 
tinuously to  convey  water  from  Pickett  creek 
for  irrigation  on  said  land,  until  1910.  For 
the  reason  that  It  was  difficult  to  keep  the 
dam  in  at  that  point  and  the  flood  waters 
would  wash  around  it  and  change  the  chan- 
nel, a  new  ditch  was,  in  the  latter  year,  con- 
structed to  take  out  the  water  above  the  point 
where  appellants  Neiss  &  Torrance  diverted 
water  from  that  creek.  As  before  stated,  no 
right  to  use  of  water,  not  had  by  respondent 
at  the  time  he  made  the  change  in  the  point 
of  diversion,  is  awarded  him  by  the  decree, 
nor  is  he  thereby,  permitted  to  affect  Inju- 
riously the  rights  of  appellants. 

Neiss  &  Torrance  are  the  successors  in  In- 
terest of  George  Ulrlch  to  a  right  to  use 
water  from  said  creek  and  are  awarded  the 
right  to  the  use  of  363.80  Inches  of  water  for 
72.76  acres  Irrigated  area  on  the  S.  B.  %  of 
N.  B.  %,  N.  E.  %  of  N.  E.  Y* ;  and  N.  W.  % 
of  N.  E.  %,  section  25,  township  4  south, 
range  1  west,  B.  M.,  of  date  April  1,  1882.  Ul- 
rlch according  to  his  own  testimony,  as  a 
witness  for  appellants,  in  the  year  1882 
bought  the  ditches  and  improvements"  on 
what  is  now  the  Neiss  &  Torrance  tract  from 
a  man  named  Field,  and  obtained  a  bill  of 
sale  for  the  same.  This  instrument  was 
not  recorded,  was  lost,  and  not  produced. 
Ulrlch  testified  that  no  water  rights  were 
mentioned  therein.  In  answer  to  the  fol- 
lowing question  by  counsel  for  appellants, 
"Then  your  date  of  user  of  the  water  dates 
from  the  spring  of  1882?"  Ulrlch  answered, 
"Yes,  sir."  The  findings  of  fact  on  these  pri- 
orities are  in  accordance  with  substantial  evi- 
dence, and  the  decree  follows  the  findings. 

It  is  claimed  In  behalf  of  appellant  Nora 
Linchan  that  she  is  entitled  to  water  to  ir- 
rigate 53.22  acres  of  land  she  had  under  cul- 
tivation within  the  hereinafter  described  sub- 
divisions, and  that  she  ought  to  have  been 
given  a  priority  over  appellant  Hardlman. 
In  support  of  these  contentions  it  is  urged: 
First,  that  18  acres  of  the  cultivated  land  of 
Bald  Nora  Linehan  were  lost  sight  of  entire- 
ly and  that  she  was  decreed  no  water  for 
them  from  any  source  or  from  any  date; 
second,  that  her  priority  on  Pickett  creek 
should  date  from  1874.  The  assertion  that 
18  acres  of  the  cultivated  land  were  lost  sight 
of  is  not,  however,  borne  out  in  the  findings 
and  decree.  By  the  latter  she  is  awarded 
68.20  inches  of  water  from  Bates  creek  of 
date  April  1,  1876,  appurtenant  to  the  S.  W. 
%  of  N,  W.  %,  section  28,  and  S.  E.  %  of 
N.  H.  section  29,  township  4  south,  range 
3  west,  B.  M. ;  for  13.64  acres  irrigated  area, 
being  an  appropriation  by  Patrick  Linehan, 
whose  successor  she  Is,  and  117.25  inches  of 
water  from  Pickett  creek  of  date  April  1, 
1880,  for  water  appurtenant  to  the  N.  W.  % 
of  S.  W.  yit  section  28,  and  N.  E.  %  of  S. 
E.  %,  section  29,  same  township  and  range; 
for  23.45  acres  irrigated  area,  being  an  appro- 


priation by  said  Linehan,  these  two  tracts  of 
land  being  known  as  the  homestead,  and  86.- 
90  inches  of  water  from  Bates  creek  of  date 
April  1,  1907;  appurtenant  to  the  S.  W.  >4 
of  N.  E.  %  and  S.  E.  %  of  N.  W.  said 
section  29,  known  as  her  desert  entry,  for 
17.38  acres  irrigated  area.  The  amount  and 
priority  of  this  last  award  is  positively  es- 
tablished by  the  evidence  of  appellant  Line- 
han and  her  witness  Franklin,  who  surveyed 
the  trrict  She  testified  that  she  began  cul- 
tivation and  used  water  for  the  first  time  on 
this  desert  entry  in  1907,  the  second  year  aft- 
er she  filed.  Her  filing  was  in  1905.  The 
survey  of  the  Irrigated  area  within  her  desert 
claim  shows  17.08  acres.  In  regard  to  the 
two  priorities  for  the  homestead  the  evidence 
can  hardly  be  said  to  be  conflicting,  and  a 
painstaking  examination  of  the  testimony  of 
all  the  witnesses  fails  to  disclose  any  that 
would  Justify  earlier  dates  for  either  of  these 
two  water  rights.  The  priority  of  the  Hardl- 
man right  as  fixed  by  the  decree  is  also  sus- 
tained by  the  proof. 

One  of  the  assignments  of  error  is  In  the 
following  language: 

"The  court  erred  in  Its  findings  of  fact  and 
the  decree  based  thereon,  in  awarding  three 
inches  of  water  for  every  acre  of  cultivated 
land  on  the  part  of  the  plaintiff,  or  in  awarding 
to  plaintiff  in  the  low  water  season,  any  other, 
further,  or  greater  amount  than  five-eighths  of 
an  inch  to  the  acre  of  land  cultivated." 

In  support  of  this  It  is  urged  that  as  > 
matter  of  public  policy  the  courts  should  con- 
fine the  users  of  water  to  the  lowest  limit; 
that  tho  Legislature  and  this  court  has  rec- 
ognized the  propriety  of  this  doctrine.  We 
are  in  full  accord  with  the  declaration  of 
the  Legislature  on  this  subject  and  reaffirm 
what  has  been  said  thereof  in  Stlckney  v. 
Hanrahan,  7  Idaho,  424,  63  Pac.  189.  How- 
ever, in  this  case  the  record  discloses  that 
the  parties  entered  into  the  following  stipu- 
lation: 

"  *  *  *  It  is  now  agreed  that  the  lands  of 
the  plaintiff  require  three  inches  of  water  per 
acre  continuous  flow,  measured  under  four-inch 
pressure,  for  the  proper  irrigation  and  cultiva- 
tion. That  the  lands  of  each  and  every  of  the 
defendants  and  cross-complainants  require  for 
their  proper  irrigation  and  cultivation  five 
inches  per  acre  continuous  flow  under  a  four- 
inch  pressure.  This  stipulation,  it  is  under- 
stood, is  not  to  in  any  wise  to  affect  the  decree 
hereinbefore  referred  to  entered  in  the  case  of 
Michael  Hyde  v.  William  and  Patrick  Hardi- 
man.  It  being  further  understood  that  the  de- 
cree referred  to  has  no  relation  to  parties  other 
than  the  parties  to  the  decree  and  their  privies 
and  successors  in  interest." 

There  is  much  testimony  to  the  effect 
that,  owing  to  the  great  porosity  of  the  soil 
and  the  slope  of  the  land  to  be  irrigated,  a 
large  volume  of  water  is  necessary  to  suc- 
cessfully raise  ordinary  crops.  The  evidence 
is  sufficient  to  sustain  the  finding  of  fact  on 
this  question.    Furthermore,  in  view  of  the 
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stipulation  appellants  cannot,  In  this  court, 
be  heard  to  question  that  finding  or  the  por- 
tion of  the  decree  based  thereon. 

It  Is  claimed  by  respondent  that  bis  Inter- 
ests were  adjudicated  between  his  predeces- 
sors and  appellant  Hardiman'  in  a  decree  en- 
tered April  16, 1898,  fixing  their  respective  pri- 
orities. Hardiman  was  brought  into  this  suit 
at  the  instance  of  other  users  of  water  and 
appears  by  separate  counsel.  In  his  answer 
and  cross-complaint  he  claimed  a  right  to  the 
use  of  the  waters  of  Pickett  creek,  dating  his 
claim  of  priority  of  October,  1865,  and  a  right 
by  prescription  to  water  flowing  from  a 
spring  arising  on  his  land,  and  he  also  set 
forth  the  decree  above  referred  to,  asked  to 
have  it  modified  and  his  right  to  the  use  of 
water  declared  prior  to  all  others. 

[2}  With  the  exception  hereafter  noted,  the 
errors  assigned  In  behalf  of  this  appellant  all 
go  to  the  sufficiency  of  the  evidence  to  sustain 
the  findings  and  are  covered  In  the  discussion 
of  those  of  the  other  appellants.  The  excep- 
tion is  the  assignment  that  the  decree  entered 
in  1898  is  not  res  adjudlcata  for  the  reason 
that  "no  judgment  can  be  pleaded  as  an  es- 
toppel or  res  adjudicate  unless  it  was  pro- 
nounced by  decision  of  the  court  upon  the 
merits  and  Is  his  conclusion  upon  the  facts 
after  a  final  hearing  of  the  case."  While  this 
may  be  a  general  statement  of  the  rule,  it 
seems  to  have  been  improperly  construed  by 
counsel.  The  term  "upon  the  merits"  In  this 
connection  means  on  a  matter  of  substance, 
as  distinguished  from  matter  of  form;  the 
real  or  substantial  grounds  of  action  or  de- 
fense, in  contradistinction  to  some  technical 
or  collateral  matter  raised  in  the  course  of 
the  suit.  2?  Oyc  483.  And  "after  final  hear- 
ing" means  after  the  cause  is  finally  sub- 
mitted to  the  court  for  decision. 

"As  between  parties  sni  juris,  and  in  the 
absence  of  fraud,  a  judgment  or  decree  of  a 
court  having  jurisdiction  of  the  subject-matter, 
and  rendered  by  consent  of  the  parties,  though 
without  any  ascertainment  by  the  court  of  the 
truth  of  the  facts  averred,  is  as  binding  and 
conclusive  between  the  parties  and  their  privies 
as  if  the  suit  bad  been  an  adversary  one,  and 
the  conclusions  embodied  in  the  decree  had  been 
rendered  upon  controverted  facts  and  due  con- 
sideration thereof  by  the  court."  IS  B.  O.  L. 
646. 

See,  also,  23  Cyc.  1228. 

The  judgment  and  decree  pleaded  by  this 
appellant  was  entered  on  stipulation  of  facts 
between  the  parties,  after  complaint  and  an- 
swer were  filed.  In  these  pleadings  the  very 
matters  adjudicated  were  alleged  and  denied. 
By  the  decree  appellant  was  awarded  the 
right  to  use  certain  of  the  waters  involved 
In  this  suit  aud  of  which  he  has  bad  the  bene- 
fit for  many  years.  The  identical  water 
rights  involved  in  that  suit,  as  well  as  the 
right  to  use  additional  water,  Is  Involved  In 
this.  The  fact  that  in  this  suit  other  par- 
ties questioned  appellant's  water  rights  does 
not  prevent  the  former  decree  being  res  ad- 
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judicata  of  the  rights  therein  involved  as 
between  the  parties  to  that  suit.  The  test 
seems  to  be  the  identity  of  the  rights  sued 
for,  the  identity  of  the  cause  of  action,  and 
the  identity  of  the  parties.  Kinney  on  Irri- 
gation (2d  Ed.)  i  1563.  These  three  elements 
having  been  established,  the  trial  judge  cor- 
rectly held  that,  as  to  the  water  rights  In- 
volved in  the  former  suit,  the  decree  entered 
therein  was  valid  and  binding,  as  between  ap- 
pellant Hardiman  and  respondent,  and  prop- 
erly made  such  disposition  of  the  rights  not 
therein  involved  as  the  evidence  and  plead- 
ings in  this  case  justified. 

No  reversible  error  being  found,  the  judg- 
ment and  order  overruling  the  motions  for 
a  new  trial  are  affirmed.  Costs  are  awarded 
to  respondent 

BICE  and  BUDGE,  JJ.,  concur. 

On  Petition  for  Rehearing. 

BUDGE,  J.  Upon  the  application  of  ap- 
pellants William  Koeppe  and  J.  F.  Carothers, 
a  rehearing  was  granted  in  so  far  as  their 
right  to  the  use  of  the  waters  of  Brown  creek 
is  concerned. 

In  the  petition  It  Is  alleged,  inter  alia,  that 
the  court  overlooked  what  these  appellants 
consider  practically  positive  evidence  of  the 
abandonment  by  the  respondent  and  his  pred- 
ecessors of  the  waters  of  Brown  creek.  We 
are  satisfied  that  this  contention  is  not  well 
token,  and  that  the  finding  of  the  court  that 
"neither  plaintiff  nor  his  predecessor  in  in- 
terest abandoned  the  use  of  the  waters  of 
said  creek  nor  discontinued  their  use  for  such 
length  of  time  as  to  constitute  an  abandon- 
ment or  forfeiture"  Is  sustained  by  substan- 
tial evidence.  The  record  shows  that  he  di- 
verted the  waters  of  Brown  creek  through 
the  Cook  ditch  and  applied  them  to  a  bene- 
ficial use,  except  when  prevented  from  so  do- 
ing by  the  appellants.  He  was  not  required 
to  conduct  these  waters  through  any  partic- 
ular ditch,  and,  even  though  he  may  have 
abandoned  the  ditches  through  which  he  for- 
merly conducted*  the  waters  of  Brown  creek, 
it  does  not  follow  that  he  abandoned  the 
right  to  their  use. 

The  following  question  was  propounded 
to  counsel  for  appellant,  vis.: 

"Does  the  use  of  the  water  by  Koeppe  and 
Carothers  from  Brown  creek  decrease  the  flow, 
of  water  at  the  head  of  the  Cook  ditch  belonging ' 
to  the  plaintiff?  " 

If  neither  the  surface  nor  underflow,  if  un- 
disturbed, would  reach  the  point  of  diversion 
of  the  prior  approprlator,  his  flow  would  not 
be  diminished  by  the  diversion  of  water  above 
him  by  a  junior  approprlator,  and  he  could 
not  complain.  The  burden  rested  upon  ap- 
pellants to  show  that  neither  the  surface  nor 
underflow,  If  uninterrupted,  would  reach 
the  point  of  diversion  of  respondent,  the 
senior  appropriator. 
After  a  careful  re-examinatlon  of  the  rec 
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ord,  we  hare  reached  the  conclusion  that  ap- 
pellants hare  failed  to  meet  the  burden  of 
proof  In  this  respect  There  Is  substantial 
evidence  to  support  the  finding  of  the  court 
that  appellants'  appropriation  and  diversion 
of  the  waters  of  said  creek  above  the  lands 
of  respondent  diminishes  the  flow  thereof. 

Tot  the  reasons  herein  expressed,  we  ad- 
here to  our  former  opinion. 

MORGAN,  O.  J.,  and  -RICE,  J,  concur. 


JULIAN  t.  PEOPLE.    (No.  9428.) 

(Supreme  Court  of  Colorado.   Jan.  5,  1820.) 

Criminal  law  «=>968(1),  1030(3)  —  INDICT- 
MENT AND  INFORMATION  «=>137(1) — FAILURE 
TO  BAISE  POINT  OF  NONEXISTENCE  OF  OF- 
FENSE CHARGED  BY  MOTION  TO  QUASH  OB  ZR 
ABBEST  NOT  FATAL  TO  REVIEW. 

The  proper  procedure  for  defendant,  charg- 
ed with  the  possession  of  whisky  in  his  home, 
to  raise  the  point  that  the  law  under  which  the 
prosecution  is  brought  (Laws  1917,  c.  82)  does 
not  make  the  keeping  of  intoxicating  liquor 
in  one's  home  unlawful,  is  by  motion  to  quash, 
or  after  verdict  by  motion  in  arrest  of  judg- 
ment; but  failure  so  to  proceed  is  not  fatal, 
and,  on  error  to  review  conviction,  defendant 
can  raise  the  question  that  the  statute  exempts 
the  home  from  the  places  where  liquor  cannot 
be  lawfully  kept,  as  be  could  not  by  any  act 
of  his  give  jurisdiction  to  try  him  for  a  non- 
existent offense. 

Department  1. 

Error  to  District  Court,  Rio  Grande  Coun- 
ty; Jesse  C.  Wiley,  Judge. 

Ed  Julian  was  convicted  of  having  had  in 
his  home  16  pints  of  whisky,  and  he  brings 
error.  Judgment  reversed. 

James  P.  Veerkamp  and  H.  M.  Howard, 
both  of  Monte  Vista,  for  plaintiff  in  error. 

Victor  E.  Reyes,  Atty.  Gen.,  and  Charles 
H.  Sherrlek,  Asst.  Atty.  Gen,  for  the  People. 

TELLER,  J.  Plaintiff  in  error  was  con- 
victed on  a  charge  of  having  had  in  his  home, 
in  April,  1918, 16  pints  of  whisky,  and  brings 
error. 

When  the  first  witness  was  called  by  the 
•state,  counsel  for  defendant  objected  to  the 
Introduction  of  any  testimony  on  the  ground 
that  the  information  charged  no  offense 
known  to  the  laws  of  this  state.  This  objec- 
tion was  overruled,  and  the  case  proceeded 
with  the  result  above  stated. 

Counsel  for  plaintiff  in'  error  call  atten- 
tion to  the  fact  that  the  law  under  which 
the  prosecution  was  brought  (chapter  82, 
Laws  of  1917)  does  not  make  the  keeping  of 
Intoxicating  liquor  in  one's  home  unlawful; 
the  home  being,  In  terms,  exempted  from  the 


list  of  places  in  whjch  liquor  eonld  not  law- 
fully be  kept  The  Attorney  General  does 
not  controvert  this  position,  but  contends 
that  the  defendant  by  failing  to  test  the  in- 
formation by  motion  or  demurrer,  waived 
bis  right  to  be  heard  on  the  sufficiency  of 
the  accusation. 

We  agree  with  the  authorities  which  he 
cites  that  the  proper  procedure  Is  to  raise 
the  question  before  the  trial  by  motion  to 
quash,  or  after  verdict  by  motion  in  arrest 
of  judgment  but  failure  thus  to  proceed  is 
not  fatal.  There  being  no  such  offense  as 
that  with  which  plaintiff  in  error  was 
charged,  he  could,  by  no  act  of  his,  give  the 
court  jurisdiction  to  try  him  for  such  offense. 
Jurisdiction  of  the  subject-matter  la  siren  by 
law,  and  cannot  be  conferred  by  consent 
Morse  v.  People,  43  Colo.  118,  96  Pac.  285 ;  16 
C.  J.  176.  The  cases  cited  Involved  waivers 
of  technical  rights,  where  no  question  was 
raised  as  to  jurisdiction,  and  hence  are  not 
in  point  The  court  was  without  jurisdiction, 
and  that  fact  may  be  shown  at  any  stage  of 
the  case. 

The  judgment  is  reversed. 

Reversed. 

GARRIGUES,  C  J.,  and  BURKE,  Jn  con- 
cur. 


McKEE  et  al.  v.  ELWELL.    (No.  96474 

(Supreme  Court  of  Colorado.    Nov.  3,  1919. 
On  Motion  for  Rehearing,  Jan. 
5,  1920.) 

1.  Exceptions,  bill  or  «=»54— Bill  mat  be 

ATTESTED  ST  AFFIDAVITS  THOUGH  JUDGE 
DURING  ILLNESS  RESULTING  IN  DEATH  WAS 
NOT  ASKED  TO  SIGN. 

The  objection  to  a  bill  of  exceptions  at- 
tested by  affidavits  under  Laws  1911,  pp.  10, 
11,  providing  for  such  attestation  when  the 
trial  judge  dies  or  "neglects  or  refuses"  to  set- 
tle the  bill,  that  there  was  plenty  of  time  to 
settle  bill  before  the  judge's  death,  and  that 
his  inability  to  settle  a  contested  bill  because 
of  illness  was  not  "neglect  or  refusal,"  cannot 
be  sustained,  since  the  spirit  and  intent  of  the 
statute  is  to  cover  such  cases. 

2.  Appeal  and  ebbob  ®=>345(1) — Motion  fob 
new  trial  suspends  limitations. 

The  running  of  the  two-year  limitation  upon 
applications  for  writs  of  error  (Court  Rule  16 
[161  Pac.  viii])  is  suspended  during  pendency  of 
a  motion  for  new  trial. 

On  Motion  for  Rehearing. 

3.  Exceptions,  bill  of  «=»54  —  Thber 
months'  delay  by  plaintiff  in  ebbob  in 
holding  bill  of  exceptions  does  rot  jus- 
tify REFUSAL  OF  BIGHT  TO  ATTEST  BT  AFFI- 
DAVIT. 

Plaintiff  in  error's  holding  the  bill  of  ex- 
ceptions almost  three  months  is  not  such  a 
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■delay  as  wQI  justify  refusal  of  the  right  to  ver- 
ify by  affidavit  even  though  the  judge,  who 
died,  did  not  become  too  ill  to  eettle  a  con- 
tested bill  until  later;  the  defendant  in  error 
being  responsible  for  holding  the  bill,  for  the 
subsequent  four  months,  or  until  the  judge  be- 
came too  m. 

Department  2. 

Error  to  District  Court,  Pueblo  County ; 
J.  B.  Rlzer,  Judge. 

Action  between  John  McKee  and  another 
and  Sarah  D.  Elwell.  Judgment  for  the  lat- 
ter, and  the  former  bring  error.  Hearing 
upon  motion  to  quash  writ  of  error  and  strike 
the  abstract  or  transcript  and  bill  of  excep- 
tions. Motion  denied. 

James  F.  Drake  and  D.  M.  Campbell,  both 
of  Pueblo,  for  plaintiffs  in  error. 

Joseph  0.  Elwell,  of  Pueblo,  for  defendant 
in  error. 

DENISON,  J.  [1]  Judgment  was  render- 
ed July  5,  1917,  a  motion  for  new  trial  was 
overruled  December  8,  1917,  and  60  days 
granted  for  bill  of  exceptions.  February  6, 
1918,  the  bill  of  exceptions  was  tendered  to 
Judge  Rlzer,  who  had  tried  the  case,  and 
he  noted  the  tender  and  date  with  his  signa- 
ture. February  14, 1919,  the  judge  died,  hav- 
ing been,  ever  since  the  tender,  too  ill  to  at- 
tend to  any  business  Involving  controversy. 
Defendant  in  error  disputed  the  accuracy  of 
the  tendered  bill,  and  therefore  It  could  not 
be  settled  by  Judge  Rlzer.  The  record  was 
brought  here  July  28, 1919. 

Plaintiffs  In  error  present  the  bill  here,  at: 
tested  by  affidavits  under  Act  1911,  pp.  10 
and  11.  That  act  provides  for  attestation  by 
affidavits  when  the  trial  judge  dies  or  "neg- 
lects or  refuses"  to  settle  the  bill.  One 
point  made  against  the  bill  seems  to  be  that 
there  was  plenty  of  time  to  get  the  bill  settled 
before  the,  judge's  death,  and  that  his  ina- 
bility because  of  sickness  was  not  neglect  or 
refusal.  Literally  perhaps  It  was  not,  but 
according  to  the  spirit  and  Intent  of  the  stat- 
ute It  was,  and  should  be  so  regarded.  Ag- 
gers v.  People,  20  Colo.  348,  38  Pac.  386; 
Edwards  v.  D.  &  K.  G.  R.  Co.,  13  Colo.  59,  67, 
21  Pac.  1011. 

[2]  It  is  also  claimed  that  the  application 
for  the  writ  of  error  was  too  late,  under  rule 
16  (161  Pac.  vlll).  True,  it  was  more  than 
two  years  after  judgment,  but  we  have  held 
that  the  running  of  the  two  years  is  suspend- 
ed during  pendency  of  a  motion  for  new  trial. 
Bates  v.  Woodward,  185  Pac.  851,  decided  at 
the  present  term. 

The  motion  Is  denied. 

On  Motion  for  Rehearing. 

t3]  It  is  claimed  that  Judge  Rlzer  was  ill 
not  at  the  tender  of  the  bill  of  exceptions,  as 
stated  In  the  opinion,  but  that  he  became  ill 


In  September  following,  and  that  then  was 
plenty  of  time  before  that  to  hare  the  Mil 
settled. 

From  February  5th  until  the  last  of  April 
the  bill  was  In  the  hands  of  the  plaintiffs  In 
error.  That  Is  not  such  a  delay  as  will  justi- 
fy us  in  refusing  the  right  to  verify  the  bill 
by  affidavit  From  the  last  of  April  or  the 
1st  of  May  till  September  the  bill  was  in  the 
hands  of  the  attorney  for  the  defendant  In 
error,  and  she  Is  responsible  for  that  delay. 
What  we  said  In  the  opinion  covers  the  re- 
mainder of  the  time  previous  to  the  verifica- 
tion of  the  bill  by  affidavit. 

The  motion  for  rehearing  should  be  denied. 

Motion  for  rehearing  denied. 


GARRIGUES,  a  J., 
cur. 


and  SCOTT,  J,  con- 


cur OF  LEADVILLE  v.  McDONALD  (two 
cases).   (Nos.  9538,  9639.) 

(Supreme  Court  of  Colorado.  Jan.  5,  1920.) 

1.  Municipal  corporations  <8=»385(4)  — 
Abutting  owneb  rot  entitled  to  damages 
■ob  reduction  of  street  to  grade  itjtbt 
established  by  city. 

Abutting  lot  owner  cannot  recover  from 
the  city  for  damage  caused  by  the  reduction  of 
the  street  to  the  grade  first  established  by  the 
city. 

2.  Municipal  cobpobations  «=»284<1)— Coun- 
cil CANNOT  DELEGATE  POWBB  TO  ESTAB- 
LISH STREET  GRADE. 

The  city  council's  authority  to  grade  a 
street  under  Rev.  St  1908,  {  6525,  par.  7,  can- 
not be  delegated,  and  though  council  may  dele- 
gate all  ministerial  power,  such  as  surveying, 
investigation,  and  computation,  and  may  take 
the  advice  of  attorneys,  engineers,  and  others, 
and  may  lay  out  a  general  plan,  or  adopt  plan 
made  by  agents,  and  delegate  to  agents  the 
power  to  carry  it  out  the  final  determination 
must  be  by  the  council  itself. 

3.  Appeal  and  error  «=>501(4)— Record  suf- 
ficient TO  SHOW  THAT  EXCEPTIONS  WEBB 
TAKEN  TO  INSTRUCTIONS. 

Record  on  appeal  showing  that  certain  in- 
struction was  requested  and  denied,  and  that 
other  conflicting  instruction  was  given  and 
excepted  to,  held  to  present  to  appellate  court 
question  raised  by  instructions  as  against  ob- 
jection that  instructions  are  not  shown  by  rec- 
ord to  have  been  excepted  to  before  given,  ac- 
cording to  Supreme  Court  rule  7  (161  Pac.  vii). 

4.  Appeal  and  error  «=>302(1)— Motion  fob 
new  trial  sufficient  to  present  ques- 
tion on  appeal  where  indicating  to 
lower  court  objection  raised. 

Where  motion  for  new  trial  was  sufficiently 
specify:  to  clearly  indicate  to  trial  court  that 
particular  objection  was  raised  by  the  motion, 
the  question  raised  by  such  objection  was 
entitled  to  consideration  by  appellate  court  un- 


dfc=jFor  other  cases  see  uma  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


716 


186  PACIFIC  REPORTER 


der  Supreme  Court  rale  8  (161  Pac  vil),  re- 
quiring question  to  be  raised  in  motion  for  new 
trial. 

Error  to  District  Court,  Lake  County; 
Francis  E.  Bouck,  Judge. 

Actions  by  James  B.  McDonald  and  by 
James  B.  McDonald  as  administrator  of  the 
estate  of  Abbie  J.  McKeen  against  tbe  City 
of  LeadvIUe.  Judgments  for  plaintiffs,  and 
defendant  brings  error.  Reversed. 

B.  D.  McLeod,  of  Leadville,  for  plaintiff  in 
error. 

Barney  L.  Whatley,  of  Denver,  and  A.  B. 
Orosswhite,  of  Leadville,  for  defendants  in 
error. 

DENISON,  J.  The  two  cases  involve  the 
same  points,  and  we  shall  refer  in  this  opin- 
ion only  to  the  one  first  above  named. 

The  defendant  in  error  was  plaintiff  below, 
and  brought  suit  against  the  city  for  dam- 
ages caused  by  digging  up  his  sidewalk  and 
destroying  a  retaining  wall  in  front  of  his 
lots  on  Seventh  street  The  city  justified  un- 
der a  resolution  of  the  council,  passed  in 
1916,  establishing  the  grude,  and  alleged  that 
it  had  merely  reduced  the  sidewalk  to  the 
grade  provided  by  that  resolution. 

The  plaintiff,  however,  had  (prematurely) 
alleged  in  his  complaint  that  there  were  earli- 
er proceedings  of  the  city  council,  fixing  the 
grade,  under  and  according  to  which,  and  ac- 
cording to  the  city's  direction  and  require- 
ment, he  had  laid  tie  sidewalk. 

[1]  In  this  state  the  abutting  lot  owner  can- 
not recover  from  the  city  for  damage  caused 
by  the  reduction  of  the  street  to  the  grade 
first  established  by  the  city.  Lelper  v.  Den- 
ver, 36  Colo.  110,  85  Pac.  849,  7  L.  R.  A.  (N. 
S.)  103.  118  Am.  St  Rep.  101,  10  Ann.  Cas. 
847.  The  principal  question  In  the  case, 
therefore,  was  whether  the  grade  established 
In  1016  was  the  first 

The  proceedings  relied  on  by  plaintiff  to 
show  a  previous  establishment  of  grade  ap- 
peared in  the  record  of  the  city  council's  pro- 
ceedings as  follows  (April  16,  1907): 

"Alderman  Carter  reported  that  tbe  residents 
of  the  300  block  on  West  Seventh  would  like  to 
have  the  grade  for  the  sidewalks.  On  motion 
of  Alderman  Carter,  seconded  by  Alderman 
McDonald,  it  be  referred  to  the  street  com- 
mittee with  power  to  act." 

Pursuant  to  this  one  Heltz,  said  to  be  con- 
nected with  the  city  engineer's  office,  went 
out  and  established  the  grade,  and  plaintiff 
built  his  sidewalk  accordingly.  The  evidence 
does  not  show  whether  the  committee  em- 
ployed either  Heltz  or  the  city  engineer,  no 
report  appears  to  have  been  made  by  the 
committee  or  the  engineer  or  Heltz  to  the 
council,  and  no  further  action  by  the  council. 
The  best  that  can  be  said  for  the  plaintiff, 
under  the  evidence,  is  that  the  council  dele- 


gated their  authority  to  a  committee,  th& 
committee  to  the  engineer,  and  the  engineer 
to  Heltz,  who  exercised  the  authority  given 
to  the  council  by  the  statute  (R.  S.  1908,  | 
6525,  par.  7).  to  fix  the  grade  of  the  street. 
'  [2]  This  authority  cannot  be  delegated. 
McCrowell  v.  Bristol,  89  Va.  652, 16  S.  E.  807, 
20  L.  R.  A.  653,  658,  659  (see  note  to  this 
case) ;  Lyon  v.  Jerome,  26  Wend.  (N.  Y.)  4&j, 
37  Am.  Dec.  271;  Thompson  v.  Schermerhorn, 
6  N.  Y.  92,  55  Am.  Dec.  385;  State  v.  Pater- 
son,  34  N.  J.  Law,  163;  Thompson  v.  Boou- 
vllle,  61  Mo.  282;  Day  v.  Green,  4  Cush. 
(Mass.)  433;  Hydes  v.  Joyes,  4  Bush  (Ky.) 
464,  96  Am.  Dec.  311;  Oakland  v.  Carpentier, 
13  Cal.  540,  546,  547.  Tbe  foregoing  are  but 
a  few  of  the  cases  to  the  same  effect  on  this 
point  Hildreth  v.  Longmont,  47  Cola  79, 
105  Pac.  107,  tends  also  to  support  It. 

It  Is  urged  that,  since  the  statute  does  not 
require  the  council  to  act  by  ordinance,  it 
may  pursue  such  method  as  it  seas  fit.  So  it 
may;  but  that  does  not  authorise  the  dele- 
gation of  its  legislative  power.  We  do  not 
deem  it  important,  upon  this  question  of  del- 
egation, whether  the  Legislature  has  required 
the  council  to  act  by  ordinance  or  not  As 
Is  said  in  many  cases,  expressed  in  various 
language,  it  is  the  Judgment  and  discretion  of 
the  council  that  is  required,  and  though  they 
may  delegate  all  ministerial  power,  such  as 
surveying,  investigation,  and  computation,  and 
may  take  the  advice  of  attorneys,  engineers, 
and  others,  the  final  determination  must  be 
by  the  council  Itself.  They  may  lay  out  a 
general  plan,  and  delegate  to  agents  the  pow- 
er to  carry  it  out,  and  they  may  have  agents 
make  a  plan,  which  they  afterwards  adopt, 
but  the  legislative  act  must  be  theirs.  Da- 
vies  v.  Saginaw,  87  Mich.  439,  449-450,  49  N. 
W.  667;  Lowery  v.  Lexington,  116  Ky.  107. 
75  S.  W.  202. 

[3]  It  is  argued  that  exceptions  to  the  in- 
structions are  not  shown  by  the 'record  to 
have  been  taken  before  the  instructions  were 
given,  according  to  rule  7  (161  Pac  vil).  The 
record  shows  that  defendant  requested  the 
following  instruction: 

"The  court  instructs  the  jury  that  the  pow- 
er to  establish  the  grade  of  the  sidewalk  in 
front  of  the  premises  in  question  belongs  to  the 
city  council  alone,  that  this  power  cannot  be 
delegated  by  the  city  council  to  any  officer  or 
committee,  and  unless  you  find  from  the  evi- 
dence that  the  city  council  established  this 
grade  in  1907,  then  yon  must  find  that  the 
grade  was  first  established  in  1916,  and  the 
plaintiffs  cannot  recover" 

— which  instruction  the  court  "refused  to 
give  as  asked,"  and  that  the  court  elsewhere 
instructed  the  Jury,  that  If  the  council  "au- 
thorized the  committee  •  •  •  to  fix  that 
grade"  and  they  "authorized  the  city  engineer 
to  determine  that  grade,"  and  he  did  so  "to 
the  satisfaction  of  this  committee,  then  the 
grade  is,  in  law,  established  by  the  city  coun- 
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dl,"  to  which  the  defendant  excepted.  This 
was  enough  to  raise  the  question  we  have  de- 
termined above. 

[4]  It  is  also  argued  that  the  question  of 
delegation  cannot  be  considered,  because  It 
was  not  raised  in  a  motion  for  a  new  trial 
under  rule  8  (161  Pac.  vtt).  We  think  the 
terms  of  the  motion  for  a  new  trial  are  less 
specific  than  Is  desirable,  but  we  cannot  say 
the  question  was  not  raised  by  them,  since 
they  are  broad  enough  to  cover  the  Instruc- 
tion and  the  refusal  to  Instruct,  which  we 
find  erroneous  on  this  point,  and  specific 
enough  to  clearly  indicate,  to  the  court  below 
at  least,  what  the  objections  were  which  de- 
fendant sought  to  raise  by  the  motion.  In 
Other  words,  the  court  below  was  afforded  an 
opportunity  to  correct  Its  own  error,  which 
Is  the  purpose  of  rule  8. 

The  judgment  should  be  reversed. 

GARRIGUBS,  a  J.,  and  SCOTT,  J.,  con- 
cur. 


JAMESON  v.  HANAWALT.  (No.  9725.) 
(Supreme  Court  of  Colorado.    Jan.  S,  1020.) 

1.  Pleading    <8=»343  —  No   judgment  on 

PLEADINGS  IN  MANDAMUS. 

Judgment  cannot  be  entered  upon  pleadings 
in  action  in  mandamus. 

2.  Corporations  «=»181(1)  —  Stockholder 
has  bight  to  examine  books. 

A  stockholder  has  the  right  to  examine  cor- 
poration books  regardless  of  his  purpose  in  so 

doing. 

8.  MANADMTTS  <g=»160(2)  —  ALTERNATIVE  WRIT 
NOT  ALLEGING  TRUTH  OF  ALLEGATIONS  ON 
PETITION  DEFECTIVE. 

Alternative  writ  merely  alleging  that  peti- 
tion has  been  filed,  and  that  petition  contains 
allegations  recited  in  the  writ,  without  direct- 
ly averring  that  the  allegations  of  the  peti- 
tion are  true,  held  demurrable. 

4.  Mandamus  <S=»  160(2)  —  Alternative  writ 

TO  ALLEGE  NECESSARY  FACTS. 

The  alternative  writ  is  the  first  pleading, 
and  should  allege  every  fact  necessary  to  show 
the  right  to  the  relief  prayed  for.  ■ 

Department  1. 

Error  to  District  Court,  City  and  County 
of  Denver ;  Julian  H.  Moore,  Judge. 

Mandamus  by  M.  J.  Hanawalt  against  W. 
L.  Jameson.  Alternative  writ  made  peremp- 


tory, and  defendant  brings  error,  and  applies 
for  supersedeas.  Reversed  and  remanded, 
with  directions. 

P.  Lk  Palmer,  of  Denver,  for  plaintiff  in  er- 
ror. 

Daniel  B.  Carey,  of  Denver,  for  defendant 
In  error. 

TELLER,  J.  Defendant  In  error  filed  his 
petition  in  the  district  court,  and  on  it  there 
was  Issued  an  alternative  writ  of  mandamus 
to  compel  the  plaintiff  In  error,  as  secretary 
of  a  corporation,  to  permit  the  petitioner,  as 
a  stockholder,  to  examine  the  books  and  ac- 
counts. 

A  return  was  made  alleging  that  the  peti- 
tioner desired  to  examine  the  books  for  the 
purpose  of  obtaining  information  which  he 
could  use  to  the  Injury  of  the  company. 

To  the  return  a  demurrer  was  filed  and  sus- 
tained. Thereupon  judgment  was  entered  up- 
on the  pleadings,  and  the  writ  made  peremp- 
tory. 

[1]  Plaintiff  in  error  alleges  that  the  ac- 
tion of  the  court  In  sustaining  the  demurrer 
and  entering  judgment  on  the  pleadings  was 
error.  This  court  has  several  times  held  that 
judgment  could  not  be  entered  upon  the 
pleadings  in  an  action  in  mandamus.  Parr  v. 
Sexson,  56  Colo.  491,  138  Pac.  768;  Yellow 
Jacket  Co.  v.  Wessels,  58  Colo.  216,  144  Pac. 
869;  Clark  v.  Tindolph  (No.  94S8)  185  Pac. 
648. 

[2]  The  demurrer  to  the  return  was  prop- 
erly sustained.  A  stockholder's  purpose  in 
examining  corporation  books  Is  not  to  be  In- 
quired into  in  an  action  of  this  kind.  Wire 
v.  Fisher,  No.  9728,  185  Pac.  469.  ■ 

[3,4]  It  may  be  noted,  however,  that  the 
demurrer,  If  carried  back  to  the  alternative 
writ,  was  good.  The  writ  Is  the  first  plead- 
ing, and  should  allege  every  fact  necessary  to 
show  the  right.  This  writ  contains  but  two 
issuable  averments.  They  are  that  a  petition 
had  been  filed  and  that  It  contained  the  alle- 
gations recited  in  the  writ.  Nowhere  Is  it  di- 
rectly averred  that  the  allegations  of  the  pe- 
tition are  true.  This  form  of  pleading  in 
mandamus  has  been  may  times  condemned. 

The  judgment  is  accordingly  reversed,  and 
the  cause  remanded  for  further  proceedings 
in  harmony  with  the  views  herein  expressed. 

Reversed. 

CARRIGUES,  a  J.,  and  BURKE,  J,  con- 
cur. 
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BRUNO  r.  PEOPLE.    016.  9642.) 
(Supreme  Court  of  Colorado.  Jan.  5, 1920.) 

1.  Cbiminal  law  <8=»1049— Indorsement  or 

"AMI  OF  WITNESS  AFTER  SWEARING  OT  JtTBT 
ROT  CONSIDERED  ON  APPEAL  WHERE  NO  EX- 
CEPTION WAS  TAKEN. 

Permission  given  the  district  attorney -to  in- 
dorse name  of  witness  after  jury  had  been 
sworn  is  not  available  as  error  on  appeal,  where 
no  exception  was  taken  to  the  order. 

2.  Criminal  law  «=»1159(5)  —  Verdict  for 
possessing  liquor  not  to  be  disturbed  on 

APPEAL. 

In  prosecution  for  having  possession  of  in- 
toxicating liquor  and  for  importing  intoxicating 
liquor  into  state,  defended  on  ground  that  de- 
fendant did  not  know  that  liquor  was  in  his 
home,  and  did  not  know  that  the  consignment 
received  by  him  contained  whisky,  verdict  of 
guilty  will  not  be  disturbed,  where  there  is 
strong  circumstantial  evidence  as  to  knowledge 
and  intent  and  undisputed  evidence  as  to  other 
facta. 

3.  Intoxicating  liquors  <8=>233(1)— Notice 
from  railroad  inadmissible  in  prosecu- 
tion fob  transporting  intoxicating  liq- 
uor into  state. 

In  prosecution  for  importing  intoxicating 
liquor  into  state,  a  post  card  notice  from  the 
railroad,  addressed  to  defendant's  place  of  busi- 
ness, with  name  of  addressee  similar  to  that 
under  which  defendant  was  doing  business,  was 
inadmissible  to  show  that  notice  and  freight 
was  in  fact  intended  for  other  firm  with  simi- 
lar name,  doing  business  at  another  address, 
where  there  was  no  claim  that  the  consignment 
had  not  been  received  by  defendant  or  had  not 
been  intended  for  defendant's  firm. 

4.  Cbiminal  law  <S=»1169(3)— Evidence  or 

BILL  OF  LADING  HARMLESS  WHERE  DEFEND- 
ANT ADMITTED  CONTENTS. 

In  prosecution  for  transporting  intoxicating 
liquor  into  state,  admission  of  parol  evidence 
of  contents  of  bill  of  lading  was  not  prejudicial 
to  defendant,  where  there  was  nothing  material 
shown  by  the  bill  which  defendant  did  not  admit 
on  the  stand. 

6.  Criminal  law  6=>370,  371(1),  372(1)— Pur- 
pose FOR  WHICH  EVIDENCE  OF  SIMILAR  ACTS 
IS  ADMISSIBLE  STATED. 

Evidence  of  similar  acts  is  competent  and 
relevant  upon  question  of  knowledge,  intent, 
plant,  or  design. 

6.  Criminal  law  <©=>370— Evidence  of  simi- 
lar ACTS  ADMISSIBLE  TO  SHOW  GUILTY 
KNOWLEDGE. 

In  prosecution  for  importing  intoxicating 
liquor  into  state,  where,  the  liquor  had  been 
shipped  in  boxes  marked  "Salad  Oil,"  evidence 
that  other  similar  boxes,  similarly  marked,  were 
found  at  defendant's  home  and  place  of  business 
held  admissible  as  tending  to  show  guilty  knowl- 
edge or  design. 

7.  Criminal  law  €=»1169(11)— Evidence  of 
other  acts  not  prejudicial  to  defendant 
where  shown  to  have  no  relevancy. 

In  prosecution  for  importing  intoxicating 
liquor  into  state  where  liquor  had  been  ship- 


ped in  boxes  mark**  "Salad  OA,"  evidence  of 
other  empty  boxes  similarly  marked,  found 
around  defendant's  home  and  place  of  business, 
would  not  be  prejudicial  upon  the  showing  that 
such  empty  boxes  had  not  contained  whisky. 

8.  Criminal  law  «=»811(6*)— Instruction  as 
to  credibility  of  defendant  hot  errone- 
OUS. 

Instruction  as  to  credibility  of  defendant  as 
a  witness,  without  charging  as  to  credibility  of 
other  witnesses,  was  not  erroneous. 

Department  2. 

Error  to  District  Court,  City  and  County 
of  Denver;  Greeley  W.  Whltford,  Judge. 

Peter  Bruno  was  convicted  of  having  in- 
toxicating liquor  im  his  possession  and  of 
importing  intoxicating  liquor  into  the  state, 
and  he  brings  error.  Affirmed. 

Rush  ft  Cline,  of  Denver,  for  plaintiff  in 
error. 

Victor  E.  Keyes,  Atty.  Gen.,  and  Forest  C. 
Northcutt,  Asst.  Atty.  Gen.,  for  the  People. 

DENISON,  J.  Defendant  was  convicted 
on  one  count  of  having  intoxicating  liquor 
in  his  possession  and  on  another  count  of 
importing  Intoxicating  liquor  into  the  state. 
His  defense  was  that  he  did  not  know  that 
the  liquor  found  in  his  home  was  there,  that 
it  was  in  his  mother's  possession,  and  not 
his,  and  that  he  did  not  know  that  the  "Salad 
Oil"  which  he  received  at  the  railroad  sta- 
tion was' whisky,  and  that  not  he,  but  his 
brother,  ordered  it  He  argues  the  follow- 
ing points: 

[1]  1.  That  the  court  permitted  the  district 
attorney  to  Indorse  the  name  of  witness  Man- 
gold after  the  jury  was  sworn.  He  took  no 
exception  to  this  order. 

[2]  2.  That  there  was  no  sufficient  evi- 
dence to  Justify  a  verdict  of  guilty*.  The  evi- 
dence on  each  count  was  direct  and  undis- 
puted, except  as  to  knowledge  and  intent,  and 
strong  circumstantially  as  to  that  We  can- 
not disturb  the  verdict 

3.  The  defendant  was  arrested  January 
14,  1919,  the  day  on  which  he  received  the 
consignment  of  liquor  with  the  importation 
of  which  he  la  charged.  About  February  1, 
1919,  he  received  Exhibit  1,  a  post  card  no- 
tice from  the  Union  Pacific  Railroad  Com- 
pany, addressed  to  "Bruno  Bros.  Co.,  3300 
Navajo,  Denver,  Colo.,"  his  place  of  business, 
stating  that  certain  freight  awaited  them  at 
the  freight  station  in  Denver.  The  defend- 
ant's firm  was  "Bruno  &  Co."  The  court  de- 
clined to  permit  him  to  Introduce  this  evidence 
or  to  show  that  this  notice  and  freight  was  re- 
ally Intended  for  "Bruno  Bros.,"  another  firm, 
doing  business  at  2500  Nineteenth  street,  and 
that  he  (defendant)  notified  the  railroad  com- 
pany to  that  effect  It  Is  hard  to  see  the  rel- 
evancy of  the  notice  or  of  the  other  evidence 
In  regard  to  the  consignment  to  which  it  re- 
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fen  or  of  the  evidence  In  regard  to  the  other 
firm,  because  it  Is  not  claimed  that  the  goods 
found  at  defendant's  residence  or  those 
which  he  received  from  the  railroad  company 
were  consigned  to  or  received  by  any  firm 
but  his,  viz.  Bruno  ft  Co. 

It  is  urged,  however,  that  he  is  entitled  to 
show  that  the  names  of  the  firms  of  Bruno 
Bros,  and  Bruno  ft  Co.,  and  other  somewhat 
similar  names,  frequently  became  confused, 
as  tending  to  show  that  the  consignment  re- 
ceived by  defendant  January  14th  might 
really  have  been  Intended,  not  for  Bruno 
A  Co.,  but  for  another  firm,  and  was  re- 
ceived by  defendant  by  mistake,  he  believing 
that  his  brother,  then  in  California,  for 
whom  he  claimed  to  be  operating  the  store 
of  Bruno  ft  Co.,  had  ordered  it. 

[1]  As  the  trial  court  Intimated,  if  there 
had  been  any  evidence  or  claim  that  the  con- 
signment received  by  defendant  was  intend- 
ed for  Bruno  Bros.,  or  any  other  Bruno  firm 
but  defendant's,  the  evidence  might  have  some 
appearance  of  relevancy,  but  since  there 
was  no  such  claim,  the  argument  of  plaintiff 
in  error  is  that  the  evidence  ought  to  have 
been  admitted  as  tending  to  prove  something 
that  he  did  not  claim  to  be  true.  There  was 
no  error  in  rejecting  this  evidence. 

[4]  4k  The  court  admitted  parol  testimony 
of  the  contents  of  a  bill  of  lading.  This  bill 
was  shown  to  contain  nothing  material  which 
defendant  did  not  admit  on  the  stand.  If, 
therefore,  it  was  erroneously  received  in  evi- 
dence, the  error  was  without  prejudice. 

6.  There  was  no  error  in  admitting  evi- 
dence concerning  other  similar  offenses.  The 
evidence  was  that  a  number  of  empty  boxes 
marked  "Salad  Oil,"  similar  to  those  con- 
taining whisky  which  were  received  by  de- 
fendant at  the  station,  were  found  at  his 
home  and  place  of  business.  It  may  be  ques- 
tioned whether  that  shows  or  tends  to  show 
a  similar  act,  because  the  empty  boxes  do 
not  appear  to  have  contained  Intoxicating 
liquor. 

[J]  The  rule  Is  familiar  and  well  estab- 
lished that  upon  the  question  of  knowledge, 
Intent,  plan,  or  design,  evidence  of  similar 
acts  Is  competent  and  relevant  Wig.  Ev. 
{  363 ;  Warford  v.  People,  43  Colo.  107,  112, 
96  Pac.  556;  Jaynee  v.  People,  44  Colo.  535, 
542,  99  Pac.  325,  16  Ann.  Cas.  787;  Clarke 
v.  People,  53  Colo.  214,  216,  125  Pac.  113; 
Elliott  v.  People,  56  Colo.  236,  240,  138  Pac. 
89 ;  Hillen  v.  People,  59  Colo.  280,  287,  149 
Pac.  250.  The  point  is  an  old  one.  Rex  v. 
Dossett,  2  C.  &  K.  307. 

[6]  Evidence  of  similar  acts  was  particu- 
larly applicable  in  the  present  case,  where 
the  defendant  received  from  the  railroad 
the  whisky  marked  "Salad  Oil"  and  denied 
knowledge  that  it  was  whisky. 

[7]  If  It  be  conceded  that  the  empty  boxes 
were  not  shown  to  have  contained  whisky, 


the  evidence  does  not  tend  to  show  knowl- 
edge or  design,  and  so  is  not  prejudicial. 

[I]  6.  The  court  instructed  the  jury  as  to 
the  credibility  of  defendant  as  a  witness.  It 
is  not  claimed  that  the  substance  of  the  in- 
struction was  wrong,  but  that  the  court  ought 
not  to  have  selected  the  defendant  alone  for 
that  purpose.  We  do  not  think  this  was  er- 
ror. Poster  v.  People,  56  Cola  452,  460,  189 
Pac  10. 

The  judgment  should  be  affirmed. 
Judgment  affirmed. 


GAKBIGUE8,  O.  J., 
cor. 


and  SCOTT,  J.,  con- 


EBEL  v.  BOCK  ISLAND  IMPLEMENT  CO. 
et  aL   (No,  9398.) 

(Supreme  Court  of  Colorado.    Jan.  5,  1920.) 

1.  Fraudulent  conveyances  <a=»118(2) — 
Husband  icat  validly  prefer  win  as  a 
creditor. 

A  husband  honestly  indebted  to  his  wife  may 
give  her  a  valid  preference,  either  by  transfer 
of  money  or  property  in  payment  or  by  giving 
security,  to  the  same  extent  that  he  may  prefer 
any  other  creditor,  and  such  a  preference  is 
not  of  itself  fraudulent  as  to  other  creditors  of 
the  husband. 

2.  Fraudulent  conveyances  «=>298(3) — Evi- 
dence OF  EXCESS  IN  VALUE  OVER  CONSIDERA- 
TION PAID  BT  TRANSFEROR'S  WIFE  INSUF- 
FICIENT TO  SHOW  BAD  FAITH  OB  FRAUDULENT 
INTENT. 

In  an  action  to  set  aside  a  transfer  of  lands 
to  a  debtor's  wife  as  in  fraud  of  creditors,  evi- 
dence held  not  to  show  such  excess  in  value  over 
the  consideration  paid  by  the  wife  as  would  sus- 
tain a  charge  of  bad  faith  or  fraudulent  intent. 
Teller  and  DenLson,  J  J.,  dissenting. 

En  Banc. 

Error  to  District  Court,  Rio  Grande  Coun- 
ty ;  Jesse  C.  Wiley,  Presiding  Judge. 

Action  by  the  Rock  Island  Implement  Com- 
pany against  Katie  Ebel  and  another.  Judg- 
ment for  plaintiff,  and  defendant  named 
brings  error.  Reversed,  with  instructions. 

James  P.  Teerkamp,  of  Monte  Vista,  for 
plaintiff  in  error. 

H.  M.  Howard,  of  Monte  Vista,  Wm.  B. 
Vates,  of  Pueblo,  and  E.  C  Ellis,  of  Kansas 
City,  Mo.,  for  defendants  in  error. 

SCOTT,  J.  The  complaint  in  this  case  by 
the  Rock  Island  Implement  Company  against 
the  defendants  below,  Christ  Ebel  and  Katie 
Ebel,  his  wife,  alleged  in  substance  that 
Christ  Ebel  on  August  17, 1911,  executed  and 
delivered  to  the  plaintiff  two  promissory 
notes  in  the  aggregate  sum  of  $2,210,  and 
upon  which  plaintiff  secured  a  judgment 
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against  Ebel  In  the  district  court  of  Russell 
county,  Kan,  on  January  6,  1915,  In  the  sum 
of  12,502  and  costs;  further,  that  Judgment 
was  rendered  In  the  district  court  of  Rio 
Grande  county,  Colo.,  based  on  the  Kansas 
judgment,  on  September  25,  1915,  against 
Ebel  In  the  sum  of  $2,848.55 ;  that  Ebel  had 
been  the  owner  of  a  tract  of  land  containing 
720  acres  In  Russell  county,  Kan.;  that  be 
exchanged  this  tract  of  land  for  one  In  Rio 
Grande  county,  Colo.,  during  the  month  of 
December,  1913,  consisting  of  240  acres,  with 
certain  water  rights ;  that  he  caused  the  deed 
to  the  Colorado  land  to  be  executed  to  Katie 
Ebel,  his  wife,  with  intent  to  cheat  and  de- 
fraud his  creditors,  and  particularly  the 
plaintiff,  and  that  Katie  Ebel  knowingly 
joined  in  the  fraud;  that  Christ  Ebel,  except 
for  the  Colorado  land,  was  Insolvent. 

The  prayer  was  for  a  decree  adjudging  the 
title  to  the  Colorado  lands  to  be  held  in  trust 
by  Katie  Ebel,  and  that  the  premises  be  sold 
upon  execution  as  the  property  of  Christ  Ebel, 
free  from  any  claim  by  Katie  Ebel,  and  that 
the  proceeds  from  such  sale,  after  payment 
of  costs,  be  applied  to  the  payment  of  the 
plaintiff's  said  judgment 

Katie  Ebel  filed  her  separate  answer,  in 
which  the  judgment  against  Christ  Ebel  was 
admitted  and  as  unpaid,  admitted  the  owner- 
ship of  the  Kansas  land  to  have  been  in 
Christ  Ebel,  and  the  exchange  for  the  Colo- 
rado lands,  and  that  the  same  were  conveyed 
to  her,  alleged  that  there  was  at  the  time 
of  the  exchange  a  mortgage  on  the  Colorado 
lands  in  the  sum  of  $15,000  and  a  mortgage 
on  the  Kansas  lands  of  $16,000,  denied  any 
fraud  or  fraudulent  intent  in  the  conveyance 
to  her,  and  alleged  that  the  conveyance  was 
made  to  her  in  payment  of  a  valid  and  exist- 
ing debt  due  at  the  time  from  Christ  Ebel  to 
her. 

It  seems  that  Christ  Ebel  In  1916  filed  his 
petition  in  voluntary  bankruptcy  In  the  fed- 
eral District  Court  for  Colorado,  and  the 
trustee  in  bankruptcy  was  made  a  party  to 
this  suit 

The  decree  of  the  court  was  that  the  plain- 
tiff have  a  valid  and  subsisting  Hen  upon 
the  premises  to  the  extent  of  Its  judgment 
that  Katie  Ebel  was  a  trustee  for  the  credi- 
tors, and  ordered  the  premises  to  be  sold 
at  execution  sale  and  the  proceeds  applied 
as  follows:  (1)  To  the  payment  of  costs; 
(2)  to  the  payment  of  the  sum  of  $1,200  to 
Katie  Ebel,  with  interest  from  December  20, 
1913 ;  (3)  to  the  payment  of  the  costs  of  the 
prior  suit  in  Rio  Grande  county  of  the  plain- 
tiff against  Christ  Ebel;  (4)  to  the  payment 
to  the  trustee  in  bankruptcy  of  the  sum  of 
$2,848.55,  with  Interest  from  September  29, 
1915,  the  remainder,  if  any,  to  abide  the  fur- 
ther order  of  the  court.  It  is  this  judgment 
that  is  before  us  for  review. 

The  testimony  shows  without  dispute  that 


the  defendants,  as  husband  and  wife,  emi- 
grated from  Russia  and  located  in  Russell 
county,  Kan,  in  1885,  and  that  Katie  Ebel 
brought  with  her  as  part  of  her  father's  es- 
tate 1,500  rubles  Russian  money,  for  which 
she  received  about  $750,  that  shortly  after 
their  arrival  she  loaned  the  sum  to  the  father 
of  Christ  Ebel,  who  repaid  it  to  her  at  the 
expiration  of  about  two  years,  and  that  she 
then  loaned  it  all  to  Christ  Ebel  under  his 
promise  to  repay  her,  and  that  this  sum  nor 
any  of  It  had  been  repaid  at  the  date  of  (he 
exchange  of  properties.  It  was  this  sum  bo 
borrowed  from  his  wife  and  about  $250  which 
Ebel  bad  saved  from  his  labor  as  a  section 
hand  with  which  Ebel  started  in  the  business 
of  farming  and  later  as  a  dealer  in  live  stock, 
until  he  had  acquired  the  720  acres  so  traded 
for  the  Colorado  land,  together  with  some 
live  stock  and  a  residence  hi  the  town  of 
Russell. 

Several  years  before  the  exchange  of  lands 
Katie  Ebel  received  about  $350  additional 
from  her  mother's  estate,  which  she  also 
loaned  to  Christ  Ebel  at  the  time,  under  like 
agreement  to  repay,  and  which  had  not  been 
repaid. 

Some  time  before  the  exchange  of  lands 
Christ  Ebel  had  extended  his  credit  to  his 
son-in-law,  who  was  engaged  in  the  agricul- 
tural implement  business,  and  who  appears 
to  have  failed,  and  Christ  Ebel  was  called 
upon  to  make  good  his  losses.  To  do  this 
he  mortgaged  the  720  acres  of  land  In  the 
sum  of  $16,500,  which  he  paid  on  his  debts. 
This  not  being  sufficient  he  later  executed  the 
two  notes  to  plaintiff  out  of  which  the  pres- 
ent Judgment  grew.  In  the  exchange  of  lands 
each  party  assumed  the  respective  incum- 
brances as  above  stated,  and  Christ  Ebel  re- 
ceived $1,600  in  cash,  which  he  applied  on 
his  said  Indebtedness. 

It  appears  that  after  the  transaction  the 
husband  and  wife  sold  their  home,  and  that 
this  money  went  to  Katie  Ebel,  but  the  court 
found  that  there  was  at  least  $1,200  due  her 
at  the  time  of  the  conveyance,  which  was  the 
consideration  in  the  deed  to  her. 

The  court  held  that  the  deed  was  In  trust ; 
that  the  lands  held  by  her  were  simply  as 
trustee,  and  apparently  for  the  purpose  of 
securing  the  payment  of  claims  of  creditors. 

There  is  not  a  scintilla  of  evidence  in  the 
case  to  support  the  theory  of  a  trust  Under 
the  pleadings  and  evidence  there  was  not  a 
trust  created  by  operation  of  law. 

The  complaint  alleged  that  the  conveyance 
was  made  In  fraud  and  for  the  sole  pur- 
pose of  cheating  and  defrauding  the  creditors 
of  Christ  Ebel.  Both  Katie  Ebel  and  Christ 
Ebel  testify  positively  that  the  deed  was 
made  in  consideration  of  an  Indebtedness  due, 
and  was  in  satisfaction  of  such  Indebtedness, 
and  was  absolute  in  fact  There  Is  not  a 
suggestion  of  anything  to  the  contrary  in  the 
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evidence.  Then,  under  the  tacts  of  this  case, 
the  deed  was  either  in  fraud  of  creditors,  and 
for  such  reason  void  in  to  to,  or  it  was  made  in 
reasonable  consideration  for  a  valid  exist- 
ing debt  and  is  valid  and  binding  as  against 
creditors. 

The  court  specifically  found  In  its  summing 
up  at  the  time  of  rendering  Judgment  that 
no  fraud  appeared  on  the  part  of  Katie 
Ebel.  He  did  not  find  that  there  was  any 
fraud  on  the  part  of  Christ  Bbei.  His  con- 
clusions, delivered  orally,  were  in  the  exact 
language  as  follows : 

"I  presume  It  is  not  necessary  to  recount  all 
the  matters  that  grew  out  of  this  litigation  from 
the  rime  of  its  inception.  What  is  more  im- 
portant is  from  the  time  that  Christ  Ebel  be- 
came involved  while  he  was  in  Kansas.  It 
appears  in  evidence  that  he  traded  some  land 
in  Kansas  for  some  land  here  in  Colorado,  that 
is,  traded  equities,  and  in  taking  title  to  the 
Colorado  land  the  title  was  taken  In  the  name 
of  Katie  Ebel,  wife  of  Christ  Ebel,  one  of  the 
defendants  here  also.  It  appears  from  the  evi- 
dence here  also  that  while  they  lived  in  Kan- 
sas, prior  to  coming  to  Colorado,  the  defendant 
Katie.  Ebel  inherited  some  money,  and  this  she 
turned  over  to  her  husband,  the  defendant  Christ 
Ebel,  which"  was  used  in  and  about  the  busi- 
ness investments;  the  defendant  Christ  Ebel 
having  control  and  management  of  all  of  their 
property.  There  has  been  some  evidence  as  to 
the  two  defendants  having  a  house  and  lot  in 
Russell,  Kan.  This  was  sold,  and  the  proceeds 
were  taken  by  the  defendant  Katie  Ebel,  which, 
as  the  court  remembers  the  testimony  of  the 
defendant  Christ  Ebel,  was  to  apply  on  what 
he  owed  at  the  time  the  title  was  taken  to  the 
Colorado  lands.  He  contended  that  there  was  a 
balance  of  $1300  still  owing  on  this  patrimony ; 
the  tide  having  been  taken  by  the  defendant 
Katie  Ebel  to  the  land  here  in  exchange  for 
equities  held  by  the  defendant  Christ  Ebel  in 
Kansas  would  form  a  trust  if  there  was  any 
equity  there  above  the  amount  of  the  mortgage 
on  the  land  here.  The  court  can  only  take  the 
defendant's  testimony  as  to  that  Defendant 
Christ  Ebel  testified  that  he  considered  he  had 
an  equity  of  $10,000  in  excess.  If  this  trust 
was  once  created,  it  still  remains,  but  he  also 
has  a  right  to  prefer  the  defendant  Katie  Ebel 
as  a  creditor.  There  being  no  fraud  appearing 
on  her  part,  the  conclusion  would  be  then  that 
she  was  a  preferred  creditor  for  $1,300,  and  the 
balance  of  the  property  in  Colorado  would  be 
subject  to  this  creditor's  claim." 

It  was  hardly  fair  to  say  that  Christ  Ebel 
testified  "that  he  considered  he  had  an  equity 
of  $10,000  in  excess."  The  court  seems  to 
have  overlooked  the  exact  testimony  on  this 
point,  rather  seeming  to  rely  on  recollection. 
This  testimony  was  upon  cross-examination, 
and  was  exactly  as  follows: 

"Q.  You  came  out  and  looked  [the  land]  over? 
A.  Yes,  sir. 

"Q.  And  you  went  back  and  reported  to  her 
what  yon  had  found  out  hereT  A.  Yes,  sir. 

"Q.  And  tried  to  describe  it  to  her,  did  you, 
and  told  her  about  it  as  nearly  as  you  could? 
A.  Yes,  sir. 
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"Q.  And  how  far  from  town  it  wast  A.  Yes, 
air. 

"Q.  And  what  kind  of  land?  A.  Yes. 

"W.  And  the  irrigation  and  all  those  matters? 
A  Yes,  sir;  just  the  way  I  found  it 

"Q.  You  told  her  what  you  thought  it  was 
worth?  A.  I  couldn't  tell  her  what  it  was 
worth  at  that  time.  I  told  her  what  people  told 
me." 

And  again :  , 

"Q.  Now,  sir,  you  traded  equities  worth  from 
$10,000  to  $12,000  out  here;  that  is  what  you 
were  trading  for?    A.  I  don't  know. 

"Q.  That  is  what  you  thought  you  were  trad- 
ing, was  it  not?  A.  Maybe  it  was  and  maybe 
not. 

"Q.  And  you  came  out  here  and  got  a  ranch 
with  a  $15,000  mortgage  on  it?  A  Yes,  sir. 

"Q.  And  equities  about  equal?   A,  Yes,  sir. 

"Q.  And  when  you  bought  that  you  thought 
you  were  getting  $10,000  or  $12^)00  worth  of 
property,  didn't  you?  A.  Yes." 

It  will  be  seen  that  he  knew  nothing  about 
the  value  of  the  Colorado  lands  except  what 
had  been  told  htm,  apparently  by  those  who 
were  dealing  with  him.  He  had  seen  it  but  the 
one  time.  His  testimony  does  not  go  to  any 
positive  statement  of  value,  but  simply  as  to 
what  he  had  been  told  in  that  regard,  and 
of  this  he  did  not  tell  his  wife.  He  was 
not  even  asked  the  question  as  to  the  value 
of  the  equity  in  the  Colorado  land  at  the 
time  of  the  exchange  of  properties. 

[1]  The  law  applicable  to  this  case  in  gen- 
eral Is  well  stated  in  20  Cyc.  509,  as  follows : 

"While  transfers  of  property  by  a  husband  to 
his  wife  should,  when  charged  as  being  fraudu- 
lent, be  very  clearly  scrutinized  on  account  of 
the  opportunities  afforded  by  the  confidential 
relations  of  the  parties  for  the  perpetration  of 
fraud,  yet  a  husband  honestly  indebted  to  his 
wife  may  give  her  a  valid  preference  either  by 
transfer  of  money  or  property  in  payment  or 
by  giving  security,  to  the  same  extent  that  he 
may  prefer  any  other  creditor,  and  such  a  pref- 
erence is  not  of  itself  fraudulent  as  to  other 
creditors  of  the  husband.  In  this  respect  it 
has  been  said  that  the  same  principles  apply 
between  husband  and  wife  as  between  any  other 
persons  occupying  toward  each  other  the  rela- 
tion of  debtor  and  creditor.  That  the  debt  is 
for  money  lent  by  the  wife  out  of  the  proceeds 
of  her  individual  property  which  was  given  to 
her  by  the  husband  when  perfectly  solvent  does 
not  affect  the  validity  of  the  preference,  although 
the  husband  is  then  insolvent  The  fact  that 
the  debt  or  part  thereof  is  barred  by  the  stat- 
ute of  limitations  does  not  affect  the  validity  of 
the  preference,  for  the  husband  is  under  no  duty 
to  his  creditors  to  interpose  the  statute;  and 
indeed  it  has  been  held  that  neither  the  statute 
of  limitations  nor  the  presumption  of  payment 
from  lapse  of  time  has  any  application "  to  the 
husband's  debt  to  the  wife." 

This  doctrine  has  been  fully  sustained  by 
the  Colorado  courts.  It  was  held  in  Knox  v. 
Clark,  15  Colo.  App.  358,  62  Pac  334: 

"Knox  was  indebted  to  the  plaintiff  for  mon- 
ey which  she  had  loaned  him  upon  bis  promise 
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of  repayment  The  money  was  derived  from 
property  which  he  had  given  her  a  number  of 
years  before  the  transaction  in  question,  and 
while  he  was  free  from  debt.  His  business  en- 
terprises had  been  unsuccessful,  and  he  was 
deeply  involved — in  fact,  insolvent.  Realising 
his  financial  condition,  he  executed  and  caused 
to  be  recorded  two  deeds  purporting  to  convey 
to  the  plaintiff  the  real  estate  afterwards  levied 
upon,  in  partial  discharge  of  his  indebtedness 
to  her.  He  also  executed  deeds  to  others  of  his 
creditors  for  the  purpose  of  discharging  his  debts 
to  them.  This  record  discloses  nothing  to  im- 
peach his  good  faith  in  any  of  these  transac- 
tions. He  had  the  right  to  prefer  creditors. 
His  wife,  as  a  creditor,  was  upon  the  same  foot- 
ing with  the  others,  and  the  fact  that  he  made 
deeds  to  her  in  consideration  of  a  portion  of  the 
amount  which  he  owed  her,  does  not  afford  the 
slightest  ground  for  impugning  either  his  mo- 
tives or  those  of  the  plaintiff." 

See,  also,  First  National  Bank  v.  Kavanagh, 
7  Colo.  App.  160,  43  Pac  217;  Stramann  v. 
Scheeren,  7  Colo.  App.  1,  42  Pac.  191;  Home 
State  Bank  v.  Hunkey,  166  Pac.  887 ;  Thur- 
lnger  v.  Trafton,  68  Colo.  260, 144  Pac.  866. 

In  the  case  of  Loveland  v.  Kearney,  14 
Cola  App.  463,  60  Pac.  684,  it  was  held: 

"Where  a  husband  borrows  money  from  bis 
wife,  with  a  promise  to  repay  it,  even  though 
it  be  In  a  state  where  the  common-law  rule  as 
to  the  personal  property  of  the  wife  prevails, 
and  although  she  might  not  be  able  to  enforce 
her  claim  at  law,  yet  an  equity  would  exist  in 
her  favor  that  would  constitute  a  valid  and 
sufficient  consideration  for  a  conveyance  of  real 
estate  to  her  by  her  husband." 

This  was  precisely  the  state  of  facts  In  the 
case  at  bar  except  that  the  deed  was  not  given 
In  a  state  where  the  common-law  rule  pre- 
vailed, but  under  statutes  similar  to  our  own. 

Clearly  there  Is  not  a  fact  nor  circumstance 
appearing  in  evidence  to  indicate  other  than 
good  faith  on  the  part  of  Katie  Ebel,  and 
the  court  so  found.  The  consideration  was 
a  valid  and  existing  debt,  and  the  court  so 
found.  Neither  is  there  testimony  in  the  case 
to  indicate  bad  faith  on  the  part  of  Christ 
Ebel,  and  the  court  did  not  find  to  the  con- 
trary. 

Mrs.  Ebel  had  loaned  the  money  which 
bad  enabled  Ebel  to  start  In  business,  always 
with  the  agreement  that  it  was  to  be  re- 
paid. It  was  not  repaid.  It  furnished  the 
basis  of  their  after-accumulations. 

Ebel  became  involved,  not  because  of  bis 
own  business  transactions,  but  as  security 
for  another.  To  pay  this  indebtedness,  he 
mortgaged  his  farm  for  $16,500,  and  he  also 
used  all  the  money  he  received  in  the  ex- 
change of  lands  for  the  payment  of  these 
debts,  which  altogether  consumed  substantial- 
ly his  entire  fortune.  The  only  other  indebt- 
edness the  record  discloses  was  the  balance 
due  plaintiff,  represented  by  the  two  promis- 
sory notes  sued  on.  His  indebtedness  to  his 
wife  was  in  excess  of  this.  She  demanded 
to  be  paid  and  preferred  as  a  creditor.  He 


had  a  right  tinder  the  law  to  do  Oils.  It  was 
reasonable  under  the  circumstances  that  she 
should  make  this  demand,  and  It  was  likewise 
reasonable  that  he  should  grant  it  This  man 
and  wife  had  ten  children  living.  Five  ot 
these  were  boys  all  living  at  home,  ranging 
In  age  from  25  years  to  9  years.  The  debt  to 
the  mother  represented  substantially  all  that 
remained  of  their  property. 

The  only  circumstance  that  seems  to  be 
relied  on  is  the  claim  that  die  equity  in  the 
Colorado  land  was  greatly  In  excess  of  the 
consideration  In  the  deed.  This  Is  not  Justi- 
fied by  the  evidence.  There  were  five  wit- 
nesses who  testified  upon  this  point.  All  of 
these  testified  that  there  was  no  market  value 
at  the  time  for  the  Colorado  lands. 

Clark  Hurd  testified  that  he  had  been  en- 
gaged in  the  real  estate  business  in  that  vi- 
cinity for  6  years;  that  there  was  no  land 
selling  at  or  about  the  time  of  the  exchange 
of  properties;  that  the  land  at  the  time,  is 
his  opinion,  was  worth  $60  to  $66  per  acre; 
that  he  had  a  great  many  tracts  of  similar 
lands  listed  for  sale;  that  he  bad  offered 
these  for  such  values  and  less;  and  that  he 
could  not  sell  any  of  them.  He  further  tes- 
tified that  the  depreciation  In  value  of  lands 
In  that  locality  began  In  the  fall  of  1911  and 
spring  of  1912,  and  from  that  .time  on  until 
18  months  before  the  trial  It  was  practically 
impossible  to  do  anything  but  trade.  Since 
that  time  the  tendency  has  been  upward. 

Boyd  Wallace,  residing  In  that  locality,  who 
had  bought  and  sold  lands,  testified  to  the 
same  value,  $60  to  $65  per  acre. 

Silas  Bunn,  residing  at  Monte  Vista  in  the 
vicinity  of  the  lands,  engaged  In  the  real 
estate  business,  and  well  acquainted  with  the 
property,  testified  that  the  probable  value  of 
the  lands  In  question  at  the  time  of  the  trade 
was  from  $45  to  $55  per  acre;  that  there 
was  no  stable  value  for  lands  In  that  vicinity ; 
that  one  could  not  sell  land  at  that  time  at  all. 

W.  H.  Fishnell,  a  farmer,  testified  for  the 
defendant  that  the  value  of  the  land  at  the 
time  of  the  trial  was  from  $80  to  $90  per  acre. 
He  gave  no  testimony  as  to  its  value  at  the 
time  of  the  trade,  but  on  cross-examination 
testified  that  at  that  period  the  sale  of  land 
was  at  a  standstill;  that  one  could  hardly 
sell  land  at  all  at  that  time. 

W.  R.  Williams,  a  farmer,  testified  that  the 
land  was  worth  $80  to  $100  per  acre.  He 
gave  no  basis  for  his  knowledge  on  the  sub- 
ject, except  "Just  because  It  was  worth  it" 
He  knew  of  only  three  sales  of  land  In  the 
vicinity  in  his  many  years'  residence,  but  did 
not  give  the  consideration  In  the  case  of  a 
single  sale. 

[2]  If  we  are  to  accept  the  highest  value 
placed  on  the  land  by  any  one.  of  the  three 
witnesses  who  seem  to  know  anything  about 
it  at  all,  $65,  then  the  value  would  be 
$15,600  for  the  240  acres,  or  $600  in  excess  of 
the  mortgage.  The  consideration  in  the  deed 
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was  $1,200.  Clearly  there  is  no  testimony 
tending  to  show  any  such  excess  In  Talne 
over  the  consideration  paid  as  will  sustain  a 
charge  of  bad  faith  or  fraudulent  intent. 

Counsel  argue  that  Christ  Ebel  went  with 
his  family  to  the  lands  and  continued  to 
reside  and  labor  on  the  farm.  He  lived  with 
his  family,  and  seems  to  have  tried  to  do  all 
he  could  to  help  to  farm  and  improve  the 
land.  What  else  could  he  do?  His  property 
was  gone.  Can  it  be  said  that  he  must  de- 
sert bis  wife  and  abandon  his  family  in  their 
distress  In  order  to  show  good  faith  with  his 
creditors?  There  were  three  of  the  boys  each 
above  21  years  of  age,  besides  the  younger 
ones,  who  worked  with  the  mother  and  other 
children  to  Improve  the  land,  to  grow  crops 
on  it,  and  to  make  a  living. 

At  the  time  of  the  trial  they  had  seeded 
much  of  the  ground  to  alfalfa,  cleaned  out 
the  ditches,  and  improved  the  lands  otherwise 
for  cultivation.  They  had  grown  crops  and 
otherwise  earned  enough  to  enable  the  moth- 
er to  pay  about  $5,000  on  the  existing  mort- 
gage. We  see  nothing  in  all  this  to  furnish 
evidence  of  bad  faith  or  fraud. 

The  judgment  is  reversed,  with  instructions 
to  the  trial  court  to  dismiss  the  action. 

Judgment  reversed,  with  instructions. 

DENISON,  J.,  dissents. 

TELLER,  J.  (dissenting).  The  question 
whether  Mrs.  Ebel  took  the  land  in  payment 
of  her  debt  or  as  security  for  it  was  one  for 
the  trial  court  to  determine.  I  find  nowhere 
in  the  record  any  evidence  to  show  that  the 
Colorado  land  was  taken  as  a  settlement  of 
the  debt.  Mrs.  Ebel  said  in  answer  to  the 
question  how  the  deed  happened  to  be  made 
to  her,  "I  wanted  the  deed  in  my  name  so 
that  I  could  get  my  money."  This  fully  sus- 
tains the  court's  finding  that  she  took  the 
land  as  security  only.  Even  if  the  matter 
were  not  clear  that  she  so  took  it,  so  long  as 
there  was  ground  for  the  suspicion  that  Ebel 
had  the  deed  made  to  her  to  defeat  the  claims 
of  his  creditors,  the  decree  which  protected 
her  rights  does  equity  to  all  the  parties.  It 
is  supported  by  the  decision  of  Chancellor 
Kent  in  Boyd  v.  Dnnlap,  1  John.  Ch.  (N. 
Y.)  478. 

For  these  reasons,  I  think  the  decree  should 
be  affirmed. 


MIDLAND  VALLEY  R  CO.  v.  OQBLE. 
.  (Nos.  9808.  10732.)  ^ 

(Supreme  Court  of  Oklahoma.   Nov.  25,  1919. 
Rehearing  Denied  Jan.  6,  1920.) 

(Syllabus  by  the  Oouri.) 
1.  New  trial  <&=>  99— Requisites  or  newly 

DISCOVERED  EVIDENCE  STATED. 

A  rule  of  wide  recognition  regarding  the 
granting  of  new  trials  on  the  ground  of  "newly 


discovered  evidence"  exacts  that  the  evidence 
fulfill  the  following  requirements:  (1)  It  must 
be  such  as  will  probably  change  the  result.  (2) 
It  must  have  been  discovered  since  the  trial. 
(3)  It  must  be  such  as  could  not  have  been 
discovered  before  tbe  trial  by  the  exercise  of 
due  diligence.  (4)  It  must  be  material  to  the 
issue.  (6)  It  must  not  be  merely  cumulative 
to  the  former  evidence.  (6)  It  must  not  be 
to  merely  impeach  or  contradict  the  former 
evidence. 

2.  Master  and  servant  «=»265(6)— Fact  op 
accident  does  not  raise  presumption 
that  master  18  negligent. 
While,  in  the  case  of  a  passenger,  the  fact 
of  an  accident  carries  with  it  a  presumption 
of  negligence  on  the  part  of  tbe  common  car- 
rier, a  presumption  which,  in  the  absence  of 
some  explanation  or  proof  to  tbe  contrary,  is 
sufficient  to  sustain  a  verdict  against  it,  for 
there  is  prima  fade  a  breach  of  its  contract 
to  carry  safely,  a  different  rule  obtains  as.  to 
an  employe.  The  fact  of  accident  carries  with 
it  no  presumption  of  negligence  on  the  part  of 
the  employer,  and  it  is  an  affirmative  fact  tor 
the  injured  employe  to  establish  that  the  em- 
ployer has  been  guilty  of  negligence. 

8.  Master  and  servant  «=> 278(1) ,  286(29)— 
Evidence  sufficient  to  support  finding 
of  negligence  in  railroad  employe's 
action  for  injuries. 
The  evidence  is  examined,  and  held  to  be 
sufficient  to  authorize  the' court  to  submit  to 
the  jury  the  question  of  the  negligence  of  the 
defendant  under  all  the  circumstances  proven 
in  tbe  case,  and  held,  further,  that  a  verdict 
finding  the  defendant  guilty  of  negligence  is 
supported  by  the  weight  of  tbe  evidence. 

4.  Evidence  <£=»697— Degree  of  proof  nec- 
essary TO  SUSTAIN  JUDGMENT  STATED. 

The  evidence  is  sufficient  to  sustain  a  judg. 
meat,  if  there  is  any  evidence  whatever  rea- 
sonably tending  to  prove,  either  directly  or 
immediately,  or  by  permissible  inference,  the 
essential  facts. 

5.  Appeal  and  error  <8=>1170(9)— Errone- 
■  oub  instruction  not  affecting  substan- 
tial rights  harmless. 

After  an  examination  of  the  entire  record 
in  this  case,  it  does  not  appear  that  any  error 
complained  of  has  probably  resulted  in  a  mis- 
carriage of  justice,  or  constitutes  a  substan- 
tial violation  of  any  constitutional  or  statutory 
right.  Harn  v.  Patterson,  58  OkL  894,  180 
Pac.  924. 

Error  from  District  Court,  Kay  County; 
W.  M.  Bowles,  Judge. 

Action  by  M.  T.  Goble  against  the  Mid- 
land Valley  Railroad  Company.  Judgment 
for  plaintiff,  a  new  trial  was  denied,  and 
defendant  brings  error.  Affirmed. 

O.  E.  Swan,  of  Muskogee,  and  Sam  Sulli- 
van, of  Newkirk,  for  plaintiff  in  error. 

W.  N.  Maben,  of  Shawnee,  and  J.  F.  King, 
of  Newkirk,  for  defendant  in  error. 


(8=  For  other  cues  see  same  topic  and  KEY-NUMUER  In  all  Key-Numbered  Digests  and  Indexes 
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JOHNSON,  J.  nils  action  was  commenced 
by  M,  T.  Ooble,  the  defendant  In  error,  In  the 
district  court  of  Kay  county,  Okl.,  to  recover 
190,000  damages  for  personal  Injuries  al- 
leged to  have  been  sustained  by  him  while  in 
the  employ  of  the  defendant  by  reason  of  the 
negligence  of  the  defendant.  For  convenience 
the  parties  will  hereinafter  be  referred  to  as 
"plaintiff"  and  "defendant,"  respectively,  as 
they  appeared  in  the  trial  court  The  essen- 
tial allegations  of  the  plaintiffs  petition 
were  as  follows: 

"That  heretofore,  to  wit,  on  the  8th  day  of 
February,  1917,  at  about  the  hour  of  8:30  p. 
m.,  the  plaintiff  was  employed  by  defendant  as 
a  switchman  in  the  yards  of  said  company  in 
the  city  of  Muskogee,  Okl.,  and  plaintiff  says 
that  on  said  date  it  was  a  part  of  his  duty  as 
such  switchman  to  take  passenger  train  or 
motorcar  No.  S,  which  arrives  at  Muskogee, 
from  passenger  depot  to  the  roundhouse; 
and  plaintiff  says  that  on  salcF  date,  after  said 
passenger  train  or  motorcar  arrived,  he  did  take 
said  train  down  to  the  roundhouse  at  about  the 
hour  of  8:30  p.  m.,  down  over  and  along  the 
main  line,  and  it  was  taken  from  the  main  line 
to  the  coach  track,  and  after  reaching  said 
coach  track  plaintiff  says  that  he  delivered  said 
motorcar  or  train  over  to  the  hostler  and  the 
hostler's  helper,  whose  names  are  unknown  to 
the  plaintiff.  Plaintiff  further  says:  That, 
after  placing  said  train  away,  he  lined  up  tn« 
switch  for  the  main  line,  and  at  about  said 
time,  said  train  extra  No.  15  was  waiting  to 
go  north,  and  plaintiff  says  that  it  was  his  duty 
to  mount  said  train,  and  that  it  was  the  custom 
then  in  force  in  the  yards  of  said  company,  a 
custom  well  known  to  the  defendant,  for  all 
employes  delivering  said  motorcar  or  train  to 
the  roundhouse  to  mount  No.  15  or  any  other 
train  which  might  be  going  north,  and  plain- 
tiff says  be  did  mount  said  extra  No.  15  for  the 
purpose  of  going  from  the  roundhouse  to  the 
yards  of  said  coriinany.  That  said  extra  No. 
15  started  north,  and  when  the  same  reached 
a  curve  turning  west  at  the  X  extra  No.  15 
and  switch  engine  No.  100,  with  a  string  of 
cars  attached,  had  a  head-on  collision. 

"Plaintiff  says:  That  there  were  no  lights  on 
the  engine  of  extra  No.  15,  and  no  whistle; 
but  plaintiff  says  that  this  fact  was  unknown 
to  him.  That  plaintiff  had  no  knowledge  of  the 
defective  condition  of  said  engine,  or  any 
warning  thereof,  and  had  no  knowledge  or 
warning  of  any  impending  danger.  Plaintiff 
says:  That  the  engineer  in  charge  of  said 
extra  No.  15,  whose  name  is  unknown  to  plain- 
tiff, and  the  engineer  in  charge  of  said  switch 
engine  and  string  of  cars,  whose  name  is  un- 
known to  plaintiff,  negligently  and  carelessly 
allowed  said  engines  to  come  together  without 
notice  or  warning  to  this  plaintiff.  That  the 
defendant  railroad  company  and  its  agents  and 
servants  whose  duty  it  was  to  see  that  its  en- 
gines were  in  a  proper  state  of  repair,  and 
properly  equipped  with  proper  headlights,  and 
a  whistle  in  order,  negligently  and  carelessly 
failed  to  inspect  said  engine  or  place  the  same 
in  a  reasonable  safe  state  of  repair  as  afore- 
said, and  that  the  negligence  of  said  defendant 
railway  company  and  its  agents  and  servants, 
whose  duty  it  was  to  keep  said  engine  on 


extra  No.  15,  In  a  proper  state  of  repair,  wai 
and  did  constitute  the  proximate  cause  of 
plaintiff's  injuries.  Plaintiff  aays  that  he  was 
at  all  times  in  the  exercise  of  ordinary  can 
and  caution  for  his  own  personal  safety,  and 
was  at  a  place  where  it  was  his  duty  to  be 
and  where  he  had  a  right  to  be  and  that  the 
injuries  hereinafter  complained  of  were  the 
proximate  result  of  the  negligence  aforesaid. 

"Plaintiff  further  says:  That  when  said  en- 
gines came  together  he  was  caught  between  the 
tank  and  the  cab  of  engine  No.  15,  and  that  bis 
back,  legs,  hips,  and  body  were  bruised, 
wrenched,  twisted,  and  lacerated,  and  that 
the  nerves,  muscles,  and  ligaments  of  his  said 
back,  hips,  and  body  were  lacerated,  bruised, 
contused,  and  otherwise  permanently  injured. 
That  bis  right  knee  was  twisted,  bruised,  and 
permanently  injured.  That  his  liver  and  bowels 
were  mashed,  bruised,  contused,  and  perma- 
mently  injured.  That  his  right  leg  was  mashed, 
lacerated,  and  permanently  injured.  Plaintiff 
says:  That  on  account  of  all  of  said  injuries 
he  has  been  unable  to  perform  any  class  of 
physical  labor,  and  that  he  is  permanently  dis- 
abled and  permanently  injured.  That  at  the 
time  of  sustaining  said  injuries  he  suffered 
great  physical  pain  and  mental  anguish.  That 
be  now  suffers,  and  will  ever  suffer  great  phys- 
ical pain  and  mental  anguish,  as  a  result  of 
said  injuries.  That  at  the  time  of  sustaining 
the  injuries  aforesaid  he  was  29  years  of  age, 
and  was  earning  the  sum  of  $125  per  month, 
and  had  a  life  expectancy  of  40  years.  That 
his  earning  capacity  is  almost  completely  de- 
stroyed, and  that  on  account  of  all  the  injuries 
so  sustained,  and  his  physical  pain  and  suffer- 
ing, and  his  mental  pain  and  suffering,  and  the 
physical  and  mental  pain  and  anguish  he  will 
ever  suffer  in  the  future,  he  has  been  damaged 
in  the  sum  of  ISO,©©©." 

The  defendant  answered  by  a  general  de- 
nial, and  pleaded  as  a  further  defense  con- 
tributory negligence  of,  and  assumption  of 
risk  by,  the  plaintiff.  The  case  was  tried  to 
a  jury,  and  resulted  in  a  verdict  In  favor  of 
the  plaintiff  for  $5,000. 

The  case  is  here  on  two  records ;  the  main 
case  being  an  appeal  from  the  verdict  of  the 
Jury  and  the  judgment  of  the  court,  and 
the  second  or  supplemental  record  from  the 
refusal  of  the  trial  court  to  grant  a  new  trial 
on  the  grounds  of  newly  discovered  evidence, 
which  was  taken  subsequent  to  the  lodging  of 
the  record  of  the  main  case  in  this  court. 
They  have  been -numbered  on  the  docket  of 
this  court,  No.  9S08  and  No.  10832,  respective- 
ly, and  by  agreement  of  the  parties  the  same 
were  submitted  together  on  briefs  and  oral 
arguments. 

The  defendant's  specifications  of  error  are: 

(1)  The  trial  court  erred  In  overruling  the 
demurrer  of  the  defendant  to  the  evidence 
of  the  plaintiff  and  in  refusing  to  sustain 
same. 

(2)  The  trial  court  erred  in  refusing  to  In- 
struct the  jury  to  return  a  verdict  for  the 

defendant 

(3)  The  verdict  of  the  jury  is  not  sustained 

by  sufficient  evidence. 
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(4)  The  verdict  of  the  jury  1b  contrary  to 

the  evidence. 

(5)  The  trial  court  erred  In  giving  to  the 
jury  Instruction  No.  6,  of  the  Instructions 
given  by  the  court  to  the  Jury. 

(6)  The  trial  court  erred  In  refusing  to  give 
to  the  jury  instruction  No.  6,  requested  by 
the  defendant 

(7)  The  trial  court  erred  In  refusing  to 
give  to  the  jury  instruction  No.  7,  requested 
by  the  defendant. 

(8)  The  trial  court  erred  In  refusing  to 
give  to  the  Jury  Instruction  No.  12,  requested 
by  the  defendant 

(9)  The  trial  court  erred  In  giving  to  the 
jury  instruction  No.  8,  of  the  instructions 
given  to  the  jury. 

(10)  The  trial  court  erred  In  rendering  Judg- 
ment in  favor  of  the  plaintiff  and  against  the 
defendant 

(11)  The  trial  court  erred  in  overruling 
the  motion  of  the  defendant  for  a  new  trial. 

Counsel  for  the  plaintiff  In  error  have  filed 
a  second  or  supplemental  brief  In  support  of 
plaintiff  in  error's  assignments  of  error,  that 
the  trial  court  erred  in  overruling  the  defend- 
ant's petition  or  motion  for  a  new  trial  on 
the  grounds  of  newly  discovered  evidence. 
The  trial  court  heard  evidence  upon  the  mo- 
tion and  overruled  the  same.  This  evidence 
was  largely  cumulative  and  of  an  Impeaching 
nature.  The  litigated  question  in  this  case 
was  as  to  whether  the  plaintiff  was  Injured 
at  all  or  not  and,  If  so,  whether  or  not  his 
injuries  were  serious  and  of  a  permanent 
nature. 

Upon  the  trial  before  the  jury,  the  plaintiff 
was  examined  in  chief,  and  upon  cross-exam- 
ination, at  great  length,  and  In  great  detail 
testified  that  he  was  seriously  injured  in  the 
back  and  lower  limbs,  and,  that  he  had 
never  been  able  to  perform  manual  labor 
siiice  his  injury,  up  to  the  time  of  the  trial, 
and  was  still  suffering  great,  bodily  pain  as  a 
result  of  his  injury,  and  that  prior  thereto  he 
was  an  able-bodied,  stout  robust  man.  One 
physician,  Dr.  Aiken,  testified  that  he  exam- 
ined the  plaintiff,  and  that  he  found  him  suf- 
fering from  sciatica,  and  that  it  was  probably 
of  a  permanent  nature,  and  that  the  same 
was  probably  caused  from  the  Injury  received 
at  the  time  of  the  accident 

The  defendant  offered  as  witnesses,  upon 
the  trial  before  the  Jury,  five  doctors,  all  of 
whom  testified  that  they  had  examined  the 
plaintiff,  and  were  unable  to  find  anything 
the  matter  with  him,  two  of  whom  "testified 
on  the  hearing  of  the  motion  for  a  new  trial 
that  a  day  or  two  after  the  trial  they  saw 
'  plaintiff  In  an  automobile  early  upon  a  cold, 
rainy  morning,  in  company  with  another 
gentleman  and  two  ladles,  and  they  were 
packed  up,  apparently  starting  upon  a  Jaunt- 
ing trip.  Upon  the  motion  for  a  new  trial  the 
defendant  offered  as  witnesses  the  sister-in- 
law  of  the  plaintiff  and  her  sister,  and  one 
other  party,  who  testified  to  having  beard 


the  plaintiff  make  statements  after  the  trial 

of  the  case  which  tended  to  contradict  the 
testimony  of  the  plaintiff,  given  on  the  trial, 
that  he  was  injured.  It  also  developed  in 
that  hearing  that  each  of  these  three  witness- 
es and  the  plaintiff  had  had  a  falling  out 
and  a  dissolution  of  friendship  since  the  trial 
of  the  main  case,  the  two  ladies  over  some 
family  matters  and  differences,  one  of  whom 
plaintiff  had  ordered  out  of  bis  bouse,  and  the 
gentleman  over  a  business  matter  concerning 
a  popcorn  wagon  and  machine  that  the  wit- 
ness had  leased  to  the  plaintiff. 

This  court  in  the  case  of  M.,  K.  &  T.  By. 
Co.  v.  Taylor,  170  Pac.  1149,  said : 

"The  granting  or  refusal  of  a  new  trial  on 
the  ground  of  newly  discovered  evidence  is  a 
matter  largely  within  the  judicial  discretion 
of  the  trial  court,  and,  unless  it  appears  that 
such  discretion  had  been  abused,  the  ruling  of 
the  court  will  not  be  disturbed  upon  appeal." 

[1]  Again  In  Vickers  v.  Phillip  Carey  Co , 
49  Okl.  231,  151  Pac  1023,  L.  It.  A.  1916C, 
1155,  It  was  said : 

"A  rule  of  wide  recognition  regarding  the 
granting  of  new  trials  on  the  ground  of  'newly 
discovered  evidence'  exacts  that  the  evidence 
fulfill  the  following  requirements:  (1)  It  must 
be  such  as  will  probably  change  the  result  if 
a  new  trial  be  granted.  (2)  It  must  have  been 
discovered  since  the  trial.  (S)  It  must  be  such 
as  could  not  have  been  discovered  before  the 
trial  by  the  exercise  of  due  diligence.  (4)  It 
must  be  material  to  the  issue.  (5)  It  must  not 
be  merely  cumulative  to  the  former  evidence. 
(6)  It  must  not  be  to  merely  impeach  or  con- 
tradict the  former  evidence." 

We  cannot  say  that  the  trial  court  abused 
his  discretion  In  the  matter  of  overruling 
the  plaintiff's  motion  for  a  new  trial  on  the 
grounds  of  newly  discovered  evidence.  Plain- 
tiff in  error  hns  made  eleven  assignments  of 
error  In  Its  petition,  and  all  may  be  consid- 
ered under  two  propositions.  The  Issues  of 
fact  including  the  alleged  cause  of  negligence 
on  the  part  of  the  railroad  company,  were 
found  by  the  Jury  In  favor  of  the  plaintiff. 

The  first  proposition  to  be  determined  is 
whether  there  was  any  evidence  reasonably 
tending  to  support  the  verdict  of  the  jury. 
The  plaintiff  testified  as  follows: 

"Q.  What  was  your  business?  A.  Switch- 
man. 

"Q.  Were  you  working  for  the  Midland  Val- 
ley Railroad  Company  In  February,  1917? 
A.  Yes,  sir. 

"Q.  What  business  was  you  engaged  In?  In 
what  department?  What  services  were  you 
performing?  A.  I  was  in  the  transportation 
department. 

"Q.  Were  you  switchman  or  brakeman?  A 
Switchman. 

"Q.  What  are  duties  of  a  switchman  in  the 
yards  of  the  Midland  Valley  Railroad  Com- 
pany? A.  There  are  several  duties  required 
of  them  on  the  Midland  Valley.  They  are  re- 
quired to  work  with  a  switch  engine  in  leaking 
up  trains,  and  also  required  to  do  herding  of 
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passenger  train*  from  the  depot  to  the  round* 
house.  It  is  according  to  what  Job  70a  are 
working  on  aa  to  whether  you  are  to  do  the 
herding.  The  long  field  man  doea  the  herding 
aa  a  rale.   I  was  herding  at  that  time." 

He  then  testifies  that  on  the  evening  of 
the  8th  of  February,  1917,  he  waa  working 
with  the  a  witch  engine  la  the  Muskogee 
yards,  and  that  he  waa  Instructed  to  take  the 
motorcar  from  the  depot  around  the  Y  and 
take  It  to  the  roundhouse,  and  that  the  host- 
ler and  the  hoe  tier's  helper  were  with  him  in 
the  motorcar;  that  the  switdhman  "goes 
around,  and  herds  them  around,  and  turns 
the  switches,  and  takes  it  to  the  roundhouse"; 
and  that  he  took  that  motorcar  down  from 
the  depot  to  the  roundhouse,  about  a  mile, 
that  evening.  He  testified  that  It  was  "the 
custom  to  ride  back  on  anything  that  Is  com- 
ing up— an  engine,  a  train,  a  passenger  train, 
or  anything  that  happens  to  be  returning  up 
to  your  work" ;  that  the  motorcar  was  taken 
from  the  depot  to  the  roundhouse  every  eve- 
ning and  turned  on  tha  Y;  that  It  was  his  duty 
as  long  field  switchman  to  do  this,  and,  as  he 
threw  the  switch,  there  was  extra  engine 
No.  15,  with  a  train  of  cars,  moving  up  to- 
wards the  depot,  about  45  feet  from  him,  and 
which  he  noticed  for  the  first  time.  The 
headlight  of  this  engine  was  either  out  or 
covered,  he  did  not  notice  which,  so  that  It 
did  not  show  any  light  At  this  point  there 
is  a  curve  In  the  tracks,  and  be  was  standing 
down  between  the  engine  and  the  tender,  at 
about  the  point  where  the  fireman  shovels  the 
coal  into  the  engine.  He  did  not  know  that 
there  was  any  thing  the  matter  with  the 
engine,  or  any  defect  In  it  The  engineer  was 
at  his  post,  and  the  two  firemen  were  sitting 
up  at  their  place  on  the  left-hand  side  of  the 
engine.  They  had  not  gone  very  far  up  in 
the  yards  before  he  saw  the  fireman  Jump, 
and,  to  use  his  own  words: 

"I  thought  there  was  something  wrong,  and 
I  stepped  over  to  the  side,  between  this  tank 
and  the  cab,  just  as  they  hit" 

He  testified  that  no  whistle  and  no  bell  on 
either  train  was  blown  or  rung,  and  no  warn- 
ing of  any  kind  given ;  that  the  engine  on 
which  he  was  riding  going  west  was  struck 
by  the  switch  engine  of  the  company  with 
cars,  which  was  going  east,  and  that  this 
switch  engine,  which  had  an  electric  head- 
light burning,  was  going  at  about  5  miles  an 
hour;  that  the  impact  of  these  two  trains 
coming  together,  bead  on,  broke  both  ends  of 
the  engines,  and  ran  a  flat  car — there  was  a 
switch  engine,  a  caboose,  and  then  a  flat 
car — the  flat  car  "pulled  right  through  the 
caboose,  and  cut  it  down  like  you  would  cut 
grease  down,"  and  the  tank  and  engine  and 
cab  came  together,  "and  mashed  me,  and  the 
next  thing  I  knew  I  was  down  this  20-foot 
embankment  •  *  *  Well,  I  finally  raised 
up,  and  Sabers,  the  night  yard  man,  came 
up  and  says,  'Was  there  anybody  hurt?'  and 


Goble  replied,  'I  don't  know  who  else  la 
hurt'  *  *  *  I  crawled  upon  the  bank, 
and  there  was  a  fireman.  One  of  the  firemen 
was  injured,  and  he  crawled  upon  the  bank 
where  I  was  after  awhile."  In  about  twenty 
minutes  the  engineer,  Saber,  came,  "and  I 
asked  him  'What  waa  they  going  to  do;  leave 
me  lay  there  all  night  in  that  condition?' " 

He  tea  tilled  the  switch  engine  was  all 
mashed  up,  and  they  went  and  got  another 
engine,  and  carried  him  over,  and  put  him  in 
it,  and  took  him  to  the  yard  office,  and  then 
he  was  taken  to  his  home,  and  they  "carried 
me  in  and  put  me  on  the  bed,"  and  they  called 
Dr.  Vallentine,  the  company's  doctor.  "Me 
came,  and  Just  examined  me  a  little  bit  I 
told  him  my  back  was  in  awful  bad  shape ;  so 
he  sent  some  liniment  down  for  me,  and  told 
my  mother  to  put  hot  salt  and  hot  applications 
to  my  back  and  limb,  and  she  did."  That  be 
was  the  only  company  doctor  who  ever  called 
upon  him,  and  he  testified,  "I  was  injured  all 
through  the  back  and  this  [right]  limb,"  and 
though  he  called  the  company's  doctors  re- 
peatedly for  attention  they  did  not  come  to 
him.  He  testified,  "My  ankles  were  sprained 
and  my  back  hurt;  my  leg  was  hurt  and 
knee,  and  I  was  in  a  very  bad  condition. 
*   *   *   I  have  suffered  pain  ever  since 
that  time  Q.  Where  do  you  suffer  pain,  Mr. 
Goble?    A.  In  my  back  and  hip  and  leg." 
That  he  suffers  pain  underneath  in  the 
middle  of  the  leg,  and  it  runs  back  to  his 
"hip,  and  up  my  back  and  spine."  That  he 
suffers  under  the  knee  of  the  right  leg,  and 
back  to  his  hip  and  spine.   That  he  feels  a 
little  better  in  nice  weather;  "but  In  damp 
weather  I  am  in  an  awful  condition,  and 
unable  to  get  out  lots  of  times,"  and  he  can- 
not do  any  work  at  all.    That  exercise 
strains  him,  and  he  cannot  stand  a  strain. 
That  he  was  30  years  old,  and  was  earning  at 
the  time  of  the  injury  from  $125  to  $130  a 
month.  That  he  was  not  able  to  resume  his 
duties,  and  previous  to  this  injury  his  health 
and  ability  were  good.    That  there  was 
nothing  the  matter  with  him. 

W.  F.  Simpson,  road  foreman  of  engines, 
testified  that  it  was  the  universal  practice 
of  the  boys  to  catch  and  ride  any  train  or 
engine  coming  in  and  ride  from  the  round 
house  up  to  the  yards.  The  testimony  of 
the  engineer  in  charge  of  the  freight  engine, 
as  to  the  condition  of  his  engine  and  as  to 
how  the  wreck  occurred,  did  not  conflict  with 
the  testimony  of  the  plaintiff  but  fully  cor- 
roborated It 

Dr.  S.  W.  Aken  was  called  as  witness  for 
the  plaintiff,  and  after  testifying  that  he  had 
examined  the  plaintiff  on  Saturday  after- 
noon before  the  trial,  and  that  he  found  the 
patient  suffering  from  sciatica,  he  was  asked: 

"Q.  What  may  cause  sciatica,  ooctor  ?  A. 
Well,  there  are  several  causes.    It  may  be 
I  caused  by  traumatism;  that  is,  an  injury  of 
:  some  kind  to  the  back  or  to  the  nerve  itself, 
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or  any  injury  over  the  nerve  which  would  in- 
jure the  nerve.  It  may  be  caused  by  what  we 
call  auto-intoxication;  that  is,  poison  secreted 
by  the  system.  If  it  is  not  excreted,  the  sys- 
tem absorbs  the  poison,  or  it  may  be  caused  by 
some  inflammatory  condition  of  the  nerve  it- 
self, by  some  tumor  pressing  on  the  nerve; 
possibly  an  internal  tumor,  that  you  can't  see 
on  the  outside,  or  it  could  be  caused  from 
pressure  on  the  outside. 

"Q.  Now,  Doctor,  taking  this  case,  where  the 
party  was  injured  about  the  8th  of  July,  1917, 
and  who  suffered  with  his  limb  up  until  the 
time  you  examined  him,  and  taking-  into  consid- 
eration, Doctor,  your  examination  of  this  plain- 
tiff, from  what  you  discovered,  I  will  get  you  to 
state  whether  or  not  that  condition  you  found 
there  is  permanent  or  temporary.  A.  Well, 
from  the  history  of  these  cases  of  sciatica,  his 
would  be  abent  the  same  as  others.  As  a 
rule,  they  sometimes  improve  considerably  for 
a  time  before  a  relapse;  they  might  improve 
for  several  months,  and  from  some  cause,  un- 
preventable  by  the  patient,  there  might  be  an 
overexertion,  or  a  straining  of  himself,  or  tak- 
ing cold,  or  numerous  causes.  A  bad  malaria, 
probably  malarial  poisoning,  would  bring  it 
back,  and  it  might  be  there  the  second  time  a 
month  or  two  months  or  three,  and  then  get 
better,  and  be  back  and  forth  for  a  number  of 
years.  They  hardly  ever  get  entirely  well. 
It  may  recur  for  a  number  of  years  off  and 
on. 

"Q.  Is  there  any  remedy  or  cure  for  rheuma- 
tism that  yon  know  of— that  is,  sciatic  rheu- 
matism, and  cure  for  that  sciatic  serve?  A. 
No;  there  is  no  specific  cure  for  that;  time 
and  good  ntfrsing  and  the  patient  taking  first- 
class  care  of  himself  is  the  only  treatment. 

"Q.  What  is  the  usual  treatment  for  an  in- 
jury to  the  sciatic  nerve,  or  the  nerves  of  the 
back?  A.  Well,  rest  is  one  of  the  principal 
treatments;  counter  irritation  is  used  by  a 
great  many. 

"Q.  Explain  what  you  mean  by  counter  ir- 
ritation. A.  Well,  counter  irritation  would  be, 
for  instance,  the  putting  on  of  a  mustard 
plaster.  Another  treatment  is  hot  applica- 
tions, applied  off  and  on;  either  hot  salt  or 
hot  water,  a  bag  with  hot  water  in  it,  or  a 
hot  flannel;  an  application  that  would  be  con- 
venient. 

"Q.  These  are  the  usual  treatments  that  are 
given  for  nerves  that  are  injured?  A.  Yes, 
sir;  these  are  some  of  the  treatments.  There 
are  probably  other  treatments  different  phy- 
sicians use. 

"Q.  From  the  condition  that  you  found  the 
plaintiff  in,  Doctor,  I  will  get  you  to  state 
whether  or  not  be  would  be  in  a  position  to 
perform  physical  labor.  A.  No;  he  is  not  able 
to  perform  physical  labor,  I  should  judge. 

"Q.  Would  his  condition  interfere  with  him 
In  any  way  in  the  performance  of  physical 
labor?  A.  His  condition  would  interfere  with  it 
now.  The  condition  he  is  in  now,  he  is  not  able 
to  perform  physical  labor  where  he  would  have 
to  use  his  limb;  in  any  labor  where  he  would 
have  to  use  his  limb,  be  could  not  perform 
physical  labor. 

"Q.  Is  there  any  way  that  you  could  deter- 
mine when,  if  ever,  he  would  recover  from  that 
condition?  A.  No;  there  is  no  way  I  can  de- 
termine that,  nor  I  cannot  say  that  he  will  ever 


entirely  recover.  He  may  recover  apparently, 
and  be  practically  well  for  some  time,  and  then 
it  is  liable  to  come  back,  relapse. 

"Q.  Is  bis  condition  such,  Doctor,  that  over- 
exercise  would  cause  him  physical  pain?  A. 
Tes,  sir." 

Dr.  A.  D.  Stocks  testified  for  the  defendant 
company  that  he  had  examined  the  plaintiff 
and  found  nothing  the  matter  with  him ;  that 
he  took  an  X-ray  photograph  of  the  parts  of 
his  body  claimed  to  have  been  injured,  and 
that  such  photograph  did  not  disclose  any  in- 
jury. Dra.  H.  T.  Ballentine,  Seeslor  Hoes,  H. 
O.  Montague,  and  Henry  O.  Rogers  all  testi- 
fied for  the  defendant,  and  each  testified  that 
they  could  not  find  that  the  plaintiff  had  been 
injured,  and  each  gave  it  as  his  opinion  that 
the  plaintiff  had  not  been  injured. 

It  is  not  disputed  in  the  evidence  that  the 
relation  of  master  and  servant  existed  be- 
tween the  parties  at  the  time  the  alleged  in- 
jury occurred.  There  is  likewise  no  dispute 
in  the  evidence  that  the  wreck  occurred  in 
the  yards  of  the  defendant,  substantially  as 
alleged  by  the  plaintiff  in  his  petition,  as 
his  testimony  and  that  of  the  engineer  in 
charge  of  the  freight  train  are  not  in  conflict 
on  that  question,  and  the  defendant  offered 
no  testimony  to  the  contrary.  The  testimony 
was  conflicting  as  to  whether  or  not  the 
plaintiff  was  Injured  and  as  to  the  extent  of 
his  injuries. 

The  only  other  question  that  is  necessary 
to  be  determined  is:  Did  the  instructions  of 
the  court  properly  present  these  issues  to  the 
'jury  for  their  determination?  The  defend- 
ant requested  the  trial  court  to  give  certain 
instructions,  19  in  number,  all  of  which  were 
refused.  Of  the  action  of  the  court  In  this 
respect,  the  defendant  complains. 

We  have  carefully  examined  these  instruc- 
tions, and  find  that  the  trial  court  committed 
no  error  In  refusing  the  same,  for  the  rea- 
son that  such  of  the  instructions  as  the  de- 
fendant was  entitled  to,  were  fully  covered 
by  the  court  In  its  general  charge  to  the  jury, 
and  therefore  he  committed  no  error  in  re- 
fusing the  same. 

[2]  Counsel  for  plaintiff  in  error  in  their 
brief,  in  support  of  proposition  3,  contend 
that  the  trial  court  erred  in  giving  to  the 
Jury  instruction  No.  6  which  Is  as  follows : 

"You  are  instructed,  gentlemen  of  the  jury, 
that  If  you  believe  from  a  preponderance  of 
the  evidence  that  switch  engine  No.  15  and  en- 
gine pulling  freight  train  No.  100  collided,  and 
ran  into  each  other,  said  facts  make  out  a 
prima  facie  case  of  negligence  on  the  part  of 
the  company,  its  servants  and  employes,  and 
casts  upon  the  company  the  burden  of  show- 
ing that  it  was  not  negligent  in  the  running  of 
its  trains  and  engines  as  complained  of  in  this 
case." 

We  agree  with  counsel  for  the  plaintiff  in 
error  that  this  instruction  was  erroneous  for 
the  reason  stated  by  counsel  that  the  rule 
therein  stated  does  not  apply  In  a  case  where 
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the  rotation  of  master  and  servant  exists. 
Mid.  V.  By.  Co.  Oraney,  185  Pac.  1068,  SyL 
4;  Phnenix  Printing  Co.  v.  Durham,  82  OM. 
575,  122  Pac.  708,  88  L.  R.  A.  (N.  S.)  1191; 
M.  O.  &  Q.  Ry.  Co.  v.  West,  50  Okl.  521,  151 
Pac.  212;  C.  R.  I.  &  P.  By.  Co.  v.  Nagle,  55 
Okl.  235,  154  Pac.  667. 

[3-S]  But  in  view  of  the  fact  that  the  wreck 
In  question  did  occur  through  the  negligence 
of  the  defendant  In  the  way  and  manner  al- 
leged by  the  plaintiff  in  his  petition,  and  was 
clearly  established  by  the  testimony  offered 
by  the  plaintiff,  and  the  defendant  offered  no 
testimony  disputing  that  of  the  plaintiff  on 
that  question,  and  in  view  of  the  fact  that 
the  court  in  paragraphs  2,  4,  and  6  of  the 
court's  charge  to  the  jury  placed  the  burden 
upon  the  plaintiff  to  establish  negligence  on 
the  part  of  the  defendant,  in  which  the  Jury 
was  told  that  "negligence  was  never  presum- 
ed, but  must  be  proven  by  a  preponderance  of 
the  evidence,  and  that  such  negligence  was 
the  approximate  cause  of  his  injury'';  that 
the  fact  the  plaintiff  was  injured  Is  no  proof 
of  the  negligence  on  the  part  of  the  defend- 
ant ;  that  the  evidence  to  Justify  a  finding  of 
negligence  must  show  a  breach  of  duty  on  tbe 
part  of  tbe  defendant,  such  as  a  reasonable 
person  would  have  foreseen,  as  a  natural 
consequence,  cause  an  injury;  and  that 
whether  or  not  the  defendant  was  guilty  of 
negligence  depended  upon  the  question  of 
whether  it  exercised  reasonable  care  under 
circumstances  existing  at  the  time,  and  not 
whether  It  had  done  everything  which  it  1b 
possible  to  do  In  the  light  of  every  possible 
danger  which  might  arise,  and  the  further 
fact  that  the  court  charged  upon  the  ques- 
tion of  contributory  negligence  of  the  plain- 
tiff and  the  assumption  of  risk  by  him.  We 
therefore  conclude  that  the  giving  of  instruc- 
tion No.  5  did  not  probably  result  in  a  mis- 
carriage of  justice,  or  constitute  a  substantial 
violation  of  a  constitutional  or  statutory 
right  of  the  defendant,  and  was  therefore 
harmless  error.  Rev.  Laws  1010,  |  6005; 
Harn  v.  Patterson,  58  OkL  684,  160  Pac.  024 ; 
Wlngate  v.  Render,  58  Okl.  056,  160  Pac. 
614;  St.  L  &  I.  M.  Ry.  Co.  v.  Cantrell,  164 
Pac.  110,  L.  R.  A.  1917D,  980;  Armstrong 
v.  Poland,  56  Okl.  663,  156  Pac.  220. 

What  we  have  just  said  concerning  the 
giving  of  instruction  No.  5,  applies  also  to 
the  contention  of  counsel  for  plaintiff  under 
proposition  4,  which  Is  that  "the  trial  court 


erred  in  refusing  to  give  to  the  Jury  Ins  trac- 
tions No.  6  and  7  requested  by  the  defend- 
ant," which  go  to  the  question  of  contribu- 
tory negligence,  and  also  applies  to  the  com- 
plaint of  counsel  that  the  trial  court  erred 
in  refusing  to  give  to  the  jury  instruction  No. 
12,  requested  by  tbe  defendant,  which  goes  to 
the  question  of  the  burden  of  proof  upon  tbe 
plaintiff  to  prove  that  he  was  injured. 

The  next  complaint  of  the  plaintiff  in  error  ia 
that  the  trial  court  erred  in  giving  to  the  jury 
Instruction  No.  8,  which  is  upon  the  ques- 
tion of  the  measure  of  plaintiff's  damages, 
which  instruction  Is  as  follows : 

"If  you  find  for  the  plaintiff  in  this  caw,  in 
assessing  the  damages  which  he  is  entitled  to 
recover,  the  jury  should  take  into  considera- 
tion his  age,  experience,  habits,  health,  bodily 
qualifications,  hU  life  expectancy,  his  occupa- 
tion prior  to  his  injury,  the  extent  of  his  in- 
jury, his  ability  at  that  time  to  perform  labor, 
the  pain  and  suffering  he  endured,  his  mental 
anguish,  whether  his  injuries  are  permanent 
or  otherwise,  and  the  character  of  the  same, 
and  award  him  such  sum  or  sums  as  you  be- 
lieve will  reasonably  and  fairly  compensate  bim 
for  the  damages  sustained." 

We  think  it  Is  obvious,  from  an  examina- 
tion of  this  Instruction,  that  there  is  no 
merit  in  the  defendant's  contention  that  the 
same  is  erroneous.  We  have  carefully  exam- 
ined the  instructions  of  the  court,  and  are  of 
the  opinion  that  the  same,  taken  as  a  whole, 
fairly  presented  the  issues  In  the  case  to  the 
jury,  and  are  not  subject  to  the  criticisms 
and  objections  urged  by  counsel  for  plain- 
tiff In  error  in  their  brief. 

We  have  carefully  examined!  the  whole 
record,  together  with  the  briefs  of  counsel,  all 
of  which  have)  been  carefully  considered, 
and  while  it  is  true  that  upon  the  question 
as  to  whether  the  plaintiff  was  injured,  and 
the  extent  thereof,  the  evidence  is  conflicting, 
we  find  that  the  evidence  offered  by  the  plain- 
tiff reasonably  tends  to  support  the  verdict 
of  the  Jury,  and  that,  according  to  the  well- 
established  rule  as  announced  in  numerous 
decisions  of  this  court,  the  same  will  not  be 
disturbed.  Smith  v.  Starr  Mercantile  Co.,  54 
Okl.  502,  168  Pac  1188;  Llnkbart  v.  Kirk- 
hart,  54  Okl.  699,  154  Pac.  645. 

The  judgment  of  the  trial  court  is  affirmed. 

OWEN,  C.  J.,  and  KANE,  HIGGINS,  and 
BAILEY,  JJ.,  concur. 
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BUSS  t.  CHICAGO,  H.  I.  4  P.  BY.  CO. 
(No.  10277.) 

(Supreme  Court  of  Oklahoma.    Jan.  6,  1020.) 


BUSS  v.  CHICAGO,  R.  X.  ft  P.  BT.  CO.  729 

(1M  P.) 

Ledbetter,  Stuart  ft  Ben,  of  Oklahoma  City, 
and  A  O.  Morrison,  of  Ha  Reno,  for  plaintiff 
in  error. 

B.  J.  Roberts  and  a  O.  Blake,  both  of  El 
Reno,  and  Raymond  A.  Tolbert,  of  Hobart, 
for  defendant  in  error. 


(Syllabus  by  the  Court.) 

1.  Negligence  «=»186(14)— Trial  <8=»139(1). 
156(3)  —  Demubbeb  to  evidence  admits 
trftn  of  evidence  and  of  facts  which  it 
tends  to  establish;  demubbeb  proper 
where  no  primary  negligence  shown. 

A  demurrer  admits  the  truth  of  all  the  evi- 
dence introduced  and  of  all  the  facts  which  it 
tends  to  establish,  as  well  as  every  fair  and 
reasonable  inference,  and  should  be  overruled 
unless  the  evidence  and  all  inferences  which  a 
Jury  could  reasonably  draw  from  it  are  insuffi- 
cient to  support  a  verdict  for  plaintiff. 

But  where  the  evidence  fails  entirely  to  show 
primary  negligence,  the  court  should  sustain 
the  demurrer  and  instruct  a  verdict  in  favor 
of  the  defendant 

2.  Master  and  servant  <8=»2C5(5)— Accident 

CAUSING  INJURY  CARRIES  NO  PRESUMPTION 
OF  EMPLOYER'S  NEGLIGENCE. 

In  an  action  for  damages  sustained  by  an 
employ^,  the  fact  of  accident  resulting  in  injury 
carries  with  it  no  presumption  of  negligence  on 
the  part  of  the  employer,  but  such  negligence  is 
an  affirmative  fact  to  be  established  by  the  evi- 
dence. 

8.  Master  and  servant  <t=»150(3>— Warning 

TO  SECTION  HANDS  NOT  REQUIRED. 

The  general  rule  is  that  no  duty  rests  upon 
the  railroad  company  to  give  warning  to  the 
section  hands  working  along  the  right  of  way 
as  to  the  movement  of  its  trains.  It  is  where 
the  danger  is  an  extraordinary  one,  that  ls|  a 
danger  not  incident  to  the  service,  and  the  em- 
ployer has  knowledge  of  such  danger,  that  he  is 
guilty  of  negligence  if  he  fails  to  warn  the  em- 
ploys. Where  the  danger  is  obvious  to  a  person 
of  ordinary  intelligence,  and  one  that  can  be 
known  and  appreciated  by  a  person  who  exer- 
cises ordinary  prudence  and  care,  or  where  it  is 
not  an  extraordinary  peril,  but  one  incident  to 
the  service,  there  is  no  duty  to  give  warning  to 
employes,  'persons  who  have  reached  the  years 
of  discretion. 

4.  Negligence  <s=»88  —  Last  clear  chants 
rule  inapplicable  where  danger  is  not 
discovered  in  time. 
The  last  dear  chance  rule  does  not  apply 

where  defendant  does  not  discover  the  injured 

person's  exposure  to  the  danger  in  time  to  pre* 

vent  the  accident. 

Error  from  District  Court,  Stephens  Coun- 
ty; Cham.  Jones,  Judge. 

Action  for  damages  by  Marie  Buss,  admin- 
istratrix of  John  Buss,  deceased,  against  the 
Chicago,  Rock  Island  &  Pacific  Railway  Com- 
pany. Judgment  for  defendant  on  demurrer 
to  plaintiff's  evidence  and  plaintiff  brings 
error.  Affirmed. 


OWEN,  O.  J.  John  Buss,  while  working 
as  a  section  hand  for  the  railway  company, 
was  walking  along  the  east  side  of  the  main 
track  and,  In  attempting  to  cross  the  track 
in  front  of  one  of  defendants  passenger 
trains,  was  struck  by  the  engine,  receiving 
injuries  from  which  he  died.  The  trial  court 
sustained  a  demurrer  to  the  evidence  offered 
on  the  part  of  plaintiff,  and  the  question  for 
determination  is  whether  there  was  sufficient 
proof  of  primary  negligence  on  the  part  of 
.defendant  to.  take  the  case  to  the  jury. 

The  allegations  of  negligence  charge  that 
the  passenger  train  was  being  run  at  a  dan- 
gerous and  unusual  speed ;  that  the  engineer 
failed  to  give  a  proper  warning,  either  by 
ringing  the  bell  or  by  blowing  the  whistle,  and 
failed  to  exercise  proper  care  after  discover- 
ing deceased  In  a  dangerous  position.  From 
the  evidence  offered  to  sustain  these  allega- 
tions It  appears  the  train  was  running  not 
to  exceed  15  miles  per  hour;  that  Buss,  walk- 
ing south  along  the  right  of  way,  In  the  di- 
rection the  train  was  moving,  turned  as 
though  to  look  back,  and  stepped  across  the 
west  rail  of  the  track  Immediately  in  front  of 
the  approaching  train,  and,  as  one  of  the 
witnesses  said,  "was  instantly  hit  by  the 
engine." 

[1  ]  A  demurrer  admits  the  truth  of  the  evi- 
dence introduced  and  of  all  the  facts  which 
it  tends  to  establish,  as  well  as  every  fair 
and  reasonable  inference,  and  should  be  over- 
ruled unless  the  evidence  and  all  the  Infer- 
ences which  a  jury  could  reasonably  draw 
from  it  are  insufficient  to  support  a  verdict. 
But  where  the  evidence  falls  entirely  to  show 
primary  negligence,  the  court  should  sustain 
the  demurrer  and  instruct  the  jury  In  favor 
of  the  defendant  Mid.  V.  R.  R.  Co.  v.  Gran- 
ey  (No.  8800,  not  yet  officially  reported)  185 
Pac.  1088;  Helm  v.  Mickleson,  170  Pac.  704 ; 
Pet.  Ir.  Wks.  v.  BulUngton,  101  Pac  038; 
Phoenix  Print  Co.  v.  Durham,  32  Okl.  575, 
122  Pac.  708. 

[2]  The  fact  of  accident  or  injury  to  an  em- 
ploye, in  the  course  of  his  employment,  car- 
ries with  It  no  presumption  of  negligence  on 
the  part  of  the  employer ;  but  such  negligence 
is  an  affirmative  fact  for  the  injured  employe 
to  establish  by  evidence.  Mid.  V.  R.  R,  Co. 
v.  Graney,  supra:  Ponca  City  Ice  Co.  v. 
Robertson,  188  Pac.  1111;  Phcenix  Print  Co. 
v.  Durham,  supra. 

[3]  Deceased  being  an  employe  of  the  de- 
fendant, the  law  did  not  impose  upon  the  de- 
fendant the  duty  to  keep  a  lookout  for  him 
or  to  give  him  warning  of  the  approaching 
train;  defendant  owed  him  no  duty  except 
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not  to  willfully  or  Intentionally  Injure  him 
after  discovering  him  In  a  position  of  danger. 
Chicago,  R.  I.  A  P.  Ry.  Co.  v.  Mclntlre,  29  OkL 
797, 119  Pae.  1008 ;  Bailey's  Personal  Injuries 
vol  2,  |  2727 ;  S  Elliott  on  Railroads  (2d  Ed.) 
I  1283;  Crowe,  Adm.,  v.  New  York  Cent.  A 
H.  R.  R.  Co.,  70  Hun.  37,  23  N.  Y.  Supp.  1100 ; 
Aerkefetz  v.  Humphreys,  145  U.  8.  418,  12 
Sup.  Ct  835,  86  It  Ed.  758. 

[4]  Defendant  cannot  be  held  liable  under 
the  rule  of  last  clear  chance  for  the  reason 
Buss  was  not  In  a  position  of  danger  until  he 
stepped  across  the  west  rail,  when  he  was 
struck  Instantly.  The  last  clear  chance  rule 
does  not  apply  where  the  defendant  does 
not  discover  the  exposure  to  danger  in  time 
to  prevent  the  accident  It  applies  where 
the  employes  having  charge  of  the  train  fail 
or  neglect  to  use  all  possible  effort  to  avoid 
the  Injury  after  discovering  the  exposure  to 
danger.  St  Louis  A  S.  F.  R.  R.  Co.  v.  Clark, 
42  Okl.  638,  142  Pac.  396;  Atchison  T.  A  S. 
P.  Ry.  Co.  v.  Baker,  21  OkL  51,  95  Pac.  433, 
16  L.  R.  A.  (N.  S.)  825 ;  Denver  City  Tramway 
Co.  v.  Cobb,  164  Fed.  41,  90  C.  C.  Ay  459 ; 
Atchison  T.  A  S.  F.  Ry.  Co.  v.  Taylor,  196 
Fed.  878,  116  O.  C.  A.  440. 

It  was  not  error  for  the  court  to  sustain 
the  demurrer  to  the  evidence,  and  the  cause 
is  therefore  affirmed. 

RAINEY,  PITCHFORD,  JOHNSON,  MC- 
NEILL, and  HIGGINS,  JJ.,  concur. 


MUSKOGEE  GAS  A  ELECTRIC  CO.  v. 
STATE  et  al.   (No.  10635.) 

(Supreme  Court  of  Oklahoma.   Jan.  6,  1920.) 

(Bvllobus  by  the  Court.) 

1.  Public  service  commissions  «=>6— Cor- 
poration Commission  has  legislative,  ex- 
ecutive, administrative,  and  judicial 
powers. 

The  Corporation  Commission  was  created 
and  endowed  with  legislative,  executive,  admin- 
istrative, and  judicial  powers. 

2.  Public  service  commissions  <S=»7— Power 
to  nx  bates  is  legislative. 

The  power  to  fix  rates  is  legislative,  wheth- 
er exercised  by  the  Legislature  directly  or  by 
an  administrative  body  under  delegated  au- 
thority. 

3.  Public  service  commissions  «=>7— Com- 
mission MAT  PRESCRIBE  TEMPORARY  RATES 
UPON  AN  APPARENT  NECESSITY  THEREFOR. 

The  legislative  power  of  the  Corporation 
Commission  over  rates  is  not  confined  to  pre- 
scribing permanent  rates,  but  may  be  exercised 
as  the  exigencies  of  the  times  and  changing  con- 
ditions demand,  and  the  Corporation  Commis- 
sion has  authority  to  prescribe  temporary  rates 
when  the  necessity  therefor  is  apparent 


4.  Public  service  commissions  «=>7  —  Com- 
mission MAY  PRESCRIBE  A  TEMPORARY  SCHED- 
ULE OF  RATES  PENDING  INVESTIGATION  AND 
VALUATION. 

The  rate-making  power  of  the  Corporation 
Commission  is  not  limited  to  any  particular 
theory  or  method ;  and  the  commission  may,  if 
it  has  the  necessary  facts  before  it  prescribe  a 
temporary  schedule  of  rates  to  be  effective  un- 
til the  commission  has  had  time  to  make  an 
investigation  and  a  valuation  of  the  property 
of  the  public  utility. 

5.  Public  service  commissions  «=>7,  12— 
-Commission  has  inherent  delegated  au- 
thority to  prescribe  rates  on  notice. 

The  power  of  the  Corporation  Commission 
to  prescribe  rates  is  not  limited  to  complaints 
filed,  but  is  inherent  in  the  authority  delegated 
to  the  commission,  and  the  only  question  of 
notice  that  can  be  raised  by  a  public  utility  is 
that  prescribed  for  notice  and  hearing  for  the 
utility  itselt 

6.  Evidence  <8=»318(1>— Rule  against  hear- 
say does  not  apply  to  exhibits  from 
books  of  public  service  corporation  as 
TO  which  it  has  a  bight  to  cross-exam- 
ination. 

The  rule  against  the  admissibility  of  hear- 
say evidence  does  not  apply  to  exhibits  made 
by  the  complainant  from  the  books  of  a  public 
service  corporation  where  such  corporation  is 
confronted  with  the  exhibits  and  given  an  op- 
portunity for  cross-examination  and  rebuttal. 

7.  Public  service  commissions  4t=>16— Tech- 
nical bulbs  as  to  admissibility  or  evi- 
dence DO  NOT  HAMPER  COMMISSION'S  IN- 
QUIRY AS  TO  BATES. 

-  Tho  inquiry  of  a  board  of  the  character  of 
the  Corporation  Commission  should  not  be  too 
narrowly  constrained  by  technical  rules  as  to 
the  admissibility  of  evidence.  Its  function  is 
largely  one  of  investigation,  and  it  should  not 
be  hampered  in  making  inquiry  pertaining  to 
rates  of  a  public  utility  by  those  narrow  rules 
which  prevail  in  trials  at  common  law. 

8.  Public  service  commissions  <8=>32— Re- 
view or  conclusions  of  commission  lim- 
ited. 

The  fixing  of  rates  is  not  a  judicial  func- 
tion, and  the  right  to  review  the  conclusions  of 
a  board  with  legislative  power  such  as  that  ex- 
ercised by  the  Corporation  Commission  is  lim- 
ited in  determining  whether  the  board  acted 
within  the  scope  of  its  authority  or  the  order 
ia  without  foundation  in  evidence  or  a  con- 
stitutional right  of  the  public  utility  has  been 
infringed  upon  by  fixing  rates  which  are  con- 
fiscatory or  insufficient  to  pay  the  cost  of  the 
service  and  return  to  the  utility  a  reasonable 
profit  on  the  investment. 

9.  Public  service  commissions  «=»33— Find- 
ings OF  FACT  PRESUMPTIVELY  CORRECT. 

Findings  of  fact  made  by  the  Corporation 
Commission  are  by  section  22,  art  9,  of  Con- 
stitution prima  facie  just  reasonable  and  cor- 
rect 
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10.  Public  service  commissions  <8=»30— Cob- 
pobation  Commission's  certification  of 
evidence  amd  an  obdeb  stating  its  con- 
clusions do  rot  comply  with  constitu- 
tional pbo vision  relating  to  appeal. 

The  requirement  of  section  22,  art.  ft,  Con- 
stitution, that  the  Corporation  Commission  cer- 
tify on  appeal  all  the  facts  upon  which  the  order 
appealed  from  was  based,  and  which  may  be 
essential  for  the  proper  decision  on  the  appeal, 
as  well  as  a  written  statement  of  the  reasons 
upon  which  the  order  appealed  from  was  based  is 
not  fulfilled  by  certifying  the  evidence— and  an 
order  which  states  merely  the  conclusions  reach- 
ed by  the  commission. 

11.  ELECTRICITY  <fi=»ll— SUPBEMX  COURT  WILL 

remand  cause  appealed  fbom  corporation 
Commission  with  direction  to  find  facts 
and  to  cebtity  them  where  that  was  not 

DONE. 

When  the  Corporation  Commission  upon 
making  an  order  prescribing  the  rates  which  a 
public  utility  may  charge  for  electric  services 
fails  to  make  a  finding  of  facts  and  to  certify 
the  same  to  the  Supreme  Court  on  appeal  from 
its  order,  the  Supreme  Court  may  under  said 
section  of  the  Constitution  remand  the  case  to 
the  commission,  with  directions  to  find  the 
facts  upon  which  the  commission  based  its  or- 
der, and  to  certify  the  same  to  the  court,  before 
the  appeal  is  finally  decided. 

12.  Public  service  commissions  <8=34  — 
Cause  on  appeal  from  Cobpobation  Com- 
mission WILL  BE  REMANDED  TO  COMMISSION 
FOR  FINDING  OF  FACTS  ON  WHICH  ITS  ORDER 
IS  BASED. 

The  Corporation  Commission  having  failed 
to  certify  the  facts  upon  which  the  order  ap- 
pealed from  herein  is  based  and  which  are  es- 
sential for  a  proper  decision  of  the  appeal,  it 
therefore  becomes  the  duty  of  the  court  to  re- 
mand the  case  to  the  Corporation  Commission 
for  such  finding  of  facts. 

Appeal  from  Corporation  Commission. 

From  an  order  of  the  Corporation  Commis- 
sion prescribing  a  temporary  schedule  of 
electric  rates  for  Muskogee  and  Ft  Gibson, 
Okl.,  the  Muskogee  Gas  ft  Electric  Company 
appeals.  Remanded,  with  direction  to  cer- 
tify the  finding  of  facts  on  which  order  was 
based. 

Paul  Reins,  of  Oklahoma  City,  for  appel- 
lant. 

S.  P.  Freeling,  Atty.  Gen.,  for  the  State. 
O.  R.  Thraves,  of  Nowata,  for  Corporation 
Commission. 

HIGGLNS,  J.  Order  No.  1661  of  the  Cor- 
poration Commission,  issued  in  cause  No. 
3686,  prescribed  a  temporary  schedule  of 
rates  for  electric  service  for  Muskogee  and 
Ft.  Gibson.  Appellant  contends  that  said 
order  is  Invalid  for  the  reason  that  It  is 
temporary  and  experimental,  and  was  put 
into  effect  only  until  such  time  as  the  com- 
mission could  secure  data  upon  which  to 


make  a  valuation  of  the  property  of  the 
company  and  a  permanent  schedule  of  rates, 
and  because  the  order  goes  beyond  the  com- 
plaint in  prescribing  rates  for  Ft  Gibson, 
and  for  the  further  reasons  that  the  evidence 
falls  to  sustain  the  order. 

The  first  contention  strikes  at  the  very 
foundation  of  the  fundamental  law  creating 
the  commission  and  defining  its  duties,  and, 
if  sustained,  must  work  a  result  quite  as 
surprising  and  disastrous  to  the  appellant  as 
to  the  patrons  of  the  company  and  the  gen- 
eral public,  for,  If  the  commission  were  lim- 
ited to  prescribing  rates  to  instances  where 
It  had  made  a  complete  Inventory  and  valua- 
tion, there  could  be  little  or  no  relief  from 
rapidly  fluctuating  prices  brought  about  by 
war  conditions  and  incident  to  the  recon- 
struction period. 

[1]  This  contention  of  the  appellant  fails 
to  take  Into  consideration  the  purpose  for 
which  the  commission  was  created  and  the 
powers  conferred  upon  it  through  the  Con- 
stitution and  the  laws  enacted  by  the  Legis- 
lature. The  Corporation  Commission  was 
created  and  endowed  with  legislative,  execu- 
tive, administrative,  and  judicial  powers. 
St  L.  ft  S.  F.  Ry.  Co.  v.  Williams  et  al.,  20 
Okl.  662,  665,  107  Pac.  428,  430;  OkL  Gin  Co. 
v.  State,  168  Pac.  629,  631. 

In  Ft  S.  ft  W.  Ry.  Co.  v.  State,  26  OkL 
866,  868,  108  Pac.  407,  408,  this  court  said: 

"The  power  lodged  in  the  commission  to  pro- 
mulgate rates  is  a  legislative  power,  and  its 
exercise  by  the  commission  involves  legislative 
discretion  and  policy.  Any  rule  that  would 
require  the  commission,  before  it  promulgates 
any  order  fixing  a  rate,  to  have  before  it  evi- 
dence that  would  establish  to  a  mathematical 
certainty  the  reasonableness  of  the  proposed 
rate,  would  greatly  hinder,  if  not  almost  en- 
tirely prevent,  the  commission  from  exercising 
that  power." 

[2]  The  power  to  fix  rates  Is  legislative, 
whether  exercised  by  the  Legislature  direct- 
ly, or  by  an  administrative  body  under  del- 
egated authority.  Chicago,  M.  ft  St  P.  Ry. 
Co.  v.  State  Public  Utilities  Com,  268  111. 
49,  108  N.  E.  729. 

In  Lincoln  Tract  Co.  v.  City  of  Lincoln 
et  aL  (Neb.)  171  N.  W.  192,  P.  U.  R.  1919C, 
927,  It  is  said: 

"Unless  there  has  been  specific  legislation  that 
might  limit  or  affect  this  power  given  to  the 
commission,  it  would  seem  that  the  people  have 
given  this  commission  all  the  control  over  com- 
mon carriers  that  they  themselves  could  exer- 
cise." 

In  O'Brien  v.  Board  of  P.  U.  Com.,  92  N. 
J.  Law.  687,  106  AtL  414,  P.  U.  R.  1919D, 
774,  778,  It  is  said: 

"From  time  immemorial  the  Legislature,  in 
granting  charters  to  railroad  companies,  has 
fixed  the  rates  to  be  charged  without  the  slight- 
est consideration  of  the  value  of  the  property. 
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because  In  most  instances  the  property  wu  not 
In  existence  to  be  valued  when  the  rates  were 
fixed,  nor,  so  far  aj  we  know,  has  the  right  of 
the  Legislature  to  change  rates  by  legislation 
been  successfully  assailed  because  there  was  no 
valuation  of  the  property,  unless  it  has  been 
shown  that  the  rates  are  confiscatory  or  un- 
reasonable, and  what  the  Legislature  may  do 
it  may  delegate  to  its  agent  to  do  within  the 
limits  of  tiie  delegated  power." 

In  Public  Service  Gas  Co.  et  al.  v.  Board,  P. 
U.  C,  84  N.  J.  Law,  463,  87  Atl.  651,  L.  R.  A. 
1918A,  421,  affirmed  in  8?  N.  J.  Law,  597, 
92  Atl.  606,  94  Atl.  634,  95  Atl.  1079,  L.  R. 
A.  1917B,  930,  L.  B.  A.  1918A,  421,  426,  It 
is  said: 

"A  just  and  reasonable  rate,  therefore,  is 
necessarily  rather  a  question  of  business  judg- 
ment than  one  of  legal  formula,  and  must  often 
be  tentative,  since  the  exact  result  cannot  be 
foretold.  Willcox  v.  Cons.  Gas  Co.,  212  U. 
S.  19,  63  L.  Ed.  382,  48  L.  R.  A.  (N.  S.)  1134, 
29  Sup.  Ct  192,  15  Ann.  Cas.  1034;  N.  P. 
R.  Co.  v.  North  Dakota,  216  U.  S.  579,  64  L. 
Ed.  624,  30  Sup.  Ct  423." 

[S-I]  The  particular  powers  conferred  on 
the  Corporation  Commission  over  transpor- 
tation and  transmission  companies  by  the 
Constitution  have  been  extended  by  the  Leg- 
islature over  gas,  electric,  and  water  com- 
panies. Guthrie  Gas,  Light,  Fuel  ft  Imp.  Co. 
et  al.  t.  Board  of  Education,  166  Pac.  128, 
L.  R.  A.  1918D,  900;  City  of  Pawhuska  v. 
Pawhuska  Oil  ft  Gas  Co.,  166  Pac.  1058;  Id., 
250  U.  S.  394,  39  Sup.  Ct.  526,  63  L.  Ed. 
1054 ;  City  of  Durant  v.  Consumers'  Light  & 
Power  Co.,  177  Pac.  361. 

The  legislative  powers  of  the  Corporation 
Commission  over  rates  Is  therefore  not  con- 
fined to  prescribing  permanent  schedules,  but 
may  be  exercised  as  the  exigencies  of  the 
times  and  changing  conditions  demand. 

State  Public  Utilities  Commissions  have 
generally  recognized  and  sanctioned  tempo- 
rary rates  to  meet  emergencies,  or  determine 
by  experiment  or  trial  what  rates  would  be 
just,  and  such  rates  have  been  common  dur- 
ing the  war  and  the  present  reconstruction 
times.  It  would  be  impracticable  to  attempt 
an  exhaustive  list  of  such  cases,  but  the  fol- 
lowing are  typical:  In  re  Electric  Rates, 
Okl.  Gas  ft  Elec.  Co.  for  Okl.  City  and  Town 
of  Britton  (Okl.)  P.  U.  R.  1918D,  216;  Re 
United  Railways  Co.  (Mo.)  P.  U.  R.  1919P, 
264;  Re  Tutvllor  (Tenn.)  P.  U.  R.  1919E, 
312;  Re  Plymouth  Gas  ft  Light  Co.  (Mass.) 
P.  U.  R  1919C,  480;  Re  Home  Tel.  Co. 
(Ind.)  P.  U.  R.  1919C,  209;  Lincoln  Tract. 
Co.  v.  City  of  Lincoln  et  al.,  supra ;  O'Brien 
▼.  Board  of  P.  U.  Com.,  supra ;  Re  Southern 
Cal.  Edison  Co.  (Cal.)  P.  U.  R.  1919B,  810; 
Be  Bullock  (N.  T.)  P.  U.  R.  1919B,  900;  Re 
Indianapolis  Tract  ft  Terminal  Co.  (Ind.)  P. 
U.  R  1919B,  152 ;  Re  Pac.  Electric  Co.  (Cal.) 
P.  U.  R  1919B,  1;  Re  City  Light  ft  Tract 
Co.  (Mo.)  P.  U.  R.  1918F,  938 ;  Be  Connecticut 


Co.  (Conn.)  P.  U.  R.  191SA,  161 ;  Re  Illinois 
N.  U.  Co.  (III.)  P.  U.  R.  1919E,  932;  Lincoln 
County  Power  Co.  v.  Itself  (Me.)  P.  U.  R. 
1919C,  862;  Re  Public  Service  Co.  of  N.  111. 
(111.)  P.  U.  R.  1919D,  809;  Re  Bay  State  St 
Ry.  Co.  (Mass.)  P.  U.  B.  1918D,  880;  Be 
Salt  Lake  ft  U.  R.  Co.  (Utah)  P.  U.  R  19190; 
565. 

In  refusing  to  grant  an  injunction  restrain- 
ing railroad  rates  established  by  the  Missis- 
sippi Railroad  Commission,  the  Supreme 
Court  of  the  United  States  said: 

"But  it  is  sufficient  for  the  present  to  say 
that  the  experimental  period  was  too  brief; 
there  is  too  little  showing  of  an  effort  to  de- 
velop traffic  along  the  line  of  the  road  from 
property  other  than  that  of  complainant;  and 
conditions  during  the  entire  period  covered  by 
the  testimony  have  been  too  abnormal  to  ena- 
ble us  to  say  that  the  commission's  rates  ate 
confiscatory."  Darnell  v.  Edwards,  244  U.  3. 
561,  570,  37  Sup.  Ct  701,  703,  61  L.  Ed.  1317, 
1321. 

The  Supreme  Court  of  Nebraska,  In  Omaha 
ft  Council  Bluffs  St  Ry.  Co.  v.  Neb.  State 
Railway  Com.  et  al.  (Neb.)  173  N.  W.  690, 
P.  U.  R.  1919F,  307,  remanded  a  case  to  the 
Railway  Commission  with  Instructions  to  or- 
der an  increase  In  rates,  the  same  to  be 
temporary  only,  and  to  continue  until  such 
time  as  is  necessary  after  an  investigation 
and  hearing  before  the  commission  to  deter- 
mine what  rate  is  right  and  proper  under 
the  facts  of  the  case,  and  the  court,  speak- 
ing by  Mr.  Justice  Cornish,  said: 

"Under  the  Constitution  and  laws  of  this  state, 
the  commission  has  a  wide  discretion  in  these 
matters.  Even  though  present  financial  condi- 
tions, prices,  and  wages  (showing  almost  un- 
precedented changes),  together  with  the  finan- 
cial condition  of  the  plaintiff  company,  do  not 
show  a  situation  which  would  be  technically 
denominated  an  emergency,  yet  if  they  do  show 
a  situation  which  makes  it  altogether  probable 
that  the  past  and  present  rate  is  insufficient  to 
yield  a  revenue  which  will  pay  that  fair  aver- 
age retain  which  the  law  supposes,  the  commis- 
sion is  empowered,  and  it  may  be  its  duty,  to 
permit  a  temporary  rate,  limited  to  the  time 
required  for  making  an  investigation  and  find- 
ing of  the  value  of  the  property.  If  it  should 
happen  that  the  temporary  rate  •  *  *  is  too 
high,  the  condition  can  be  rectified  in  the  order 
fixing  the  rate  after  investigation." 

The  Corporation  Commission,  therefore, 
has  authority  to  prescribe  a  temporary  rate 
when  the  necessity  Is  apparent  Neither  Is 
the  method  of  making  the  rates  by  the  Cor- 
poration Commission  limited  to  any  particu- 
lar theory  or  method,  nor  Is  a  valuation  a 
necessary  prerequisite  to  prescribing  rates. 
In  re  Intrastate  Express  Bates,  40  Okl.  237, 
138  Pac.  382 ;  O'Brien  v.  Board  of  P.  U.  O. 
et  al.,  supra;  Be  City  Light  ft  Tract  Co, 
supra;  Re  Pac.  Electric  Ry.  Co.,  supra. 

In  Public  Service  Gas  Co.  v.  Board  of 
P.  U.  C,  supra,  84  N.  J.  Law,  474,  87  Atl. 
056,  L.  R.  A.  191SA,  426,  It  Is  said: 
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"Like  so  many  other  questions  in  the  law 
that  involve  the  reasonableness  of  conduct,  it  is 
•  question  of  fact  to  be  settled  by  good  sense 
of  the  tribunal  it  may  come  before.  That  it  is 
not  a  question  of  legal  formula  is  shown  by 
the  decision  that  a  rate  may  be  reasonable  al- 
though it  fails  to  produce  an  adequate  return 
to  the  public  service  company,  owing  to  the 
fact  that  business  has  not  developed  sufficiently 
to  be  remunerative,  or  to  the  fact  that  the  plant 
is  on  a  larger  scale  than  is  justified  by  present 
demand.  San  Diego  Land  ft  T.  Co.  v.  Jasper, 
189  U.  S.  488,  47  L.  Ed.  892,  23  Sup.  CL  571 ; 
Long  Branch  Com.  v.  Tintern  Manor  Water 
Co.,  71  N.  J.  Law,  71,  62  Atl.  474.  The  real 
test  of  the  justice  and  reasonableness  of  an 
individual  rate  seems  to  be  that  it  should  be 
about  as  low  as  possible,  and  yet  sufficient  to 
Induce  the  investment  of  capital  in  the  business 
and  its  continuance  therein." 

The  contention  that  the  commission's  or- 
der goes  beyond  the  complaint  In  prescribing 
rates  for  Ft  Gibson  cannot  be  taken  serious- 
ly: The  commission  is  not  limited  In  pre- 
scribing rates  to  complaints  filed  before  it 
The  utility  cannot  complain  If  It  has  had  the 
required  notice  of  the  hearing  and  has  been 
given  an  opportunity  to  Introduce  evidence 
in  Its  behalf.  Subparagraph  (a)  of  para- 
graph 8  of  the  syllabus  of  St  L.  ft  S.  F.  By. 
Co.  v.  Miller  et  aL,  81  OkL  801,  123  Pac. 
1047,  reads: 

"It  is  not  essential  for  any  petition  to  be 
filed,  but  that  notice  shall  be  had  on  the  com- 
pany or  corporations  to  be  affected." 

In  Raymond  Lbr.  Co.  v.  Raymond  Light 
ft  Power  Co.  et  al.,  92  Wash.  342,  159  Pac. 
138,  L.  R.  A.  1917C,  674,  the  court,  in  con- 
struing a  provision  of  the  Public  Service 
Corporation  Law  In  regard  to  notice,  said: 

'T?he  commission  was  not  required,  when  it 
appeared  during  its  investigation  as  to  the  rates 
being  charged  by  the  water  company  and  the 
services  being  rendered  by  it  that  that  company 
was  furnishing  water  under  contract  which  re- 
sulted in  discrimination,  to  give  notice  to  the 
holder  of  the  contract  before  it  could  direct 
the  water  company  to  charge  all  consumers 
at  the  tariff  rate.  There  is  no  provision  in  the 
law  requiring  such  notice.  The  provision  of  the 
statute  quoted  in  respondent's  brief  (section 
80)  relates  to  the  notice  to  be  given  to  a  public 
service  corporation  when  a  complaint  is  filed 
against  it  with  the  Public  Service  Commission, 
and  that  it  be  given  an  opportunity  to  be  heard 
upon  its  rates  and  service." 

Furthermore,  the  pleadings  show  that  the 
order  appealed  from  was  made  on  a  rehear- 
ing of  an  order  fixing  rates  for  Muskogee  and 
Ft  Gibson,  which  order  had  been  made  on 
application  of  appellant 

In  contending  that  the  order  of  tbe  Cor- 
poration Commission  is  not  sustained  by  the 
evidence,  appellant  urges  that  tbe  exhibits 
offered  by  one  of  the  principal  witnesses  for 
the  city  of  Muskogee  should  be  excluded  on 
the  ground  that  these  exhibits  were  compiled 
from  the  records  of  the  company,  and  there- 


fore amount  to  hearsay  testimony ;  the  rec- 
ords themselves  being  the  beet  evidence. 
The  witness  being  present  and  opportunity 
being  given  to  cross-examine  these  exhibits 
and  the  witness,  would  relieve  this  testimony 
from  the  operation  of  the  hearsay  role. 
Greenleaf  on  Evidence  (16th  Ed.)  voL  1,  { 
163. 

[I]  The  rule  against  the  admissibility  of 
hearsay  testimony  does  not  apply  to  exhibits 
made  by  the  complainant  from  the  books  of 
a  Public  Service  Corporation,  where  the  com- 
pany is  confronted  with  the  exhibits  and 
given  an  opportunity  of  cross-examination 
and  rebuttal.  The  witness  is  not  giving  the 
contents  of  the  books  as  such.  He  is  merely 
stating  what  he  has  found  out  and  knows 
from  bis  own  knowledge.  This  the  company 
has  opportunity  to  rebut  If  it  has  in  Its  pos- 
session the  records  and  books  from  which 
the  exhibits  were  compiled.  Chamberlayne's 
Modern  Law  of  Evidence,  voL  4,  f  27W. 

[7,  (]  Moreover,  the  strict  rule  applicable 
to  law  courts  does  not  prevail  In  legislative 
proceedings.   In  Interstate  Commerce  Com-  ^ 
mission  v.  Balrd,  194  U.  S.  25,  44,  24  SupV^ 
Ct  663,  669,  48  L.  Ed.  860,  869,  It  is  said: 

"Tbe  Inquiry  of  a  board  of  the  character  of 
the  Interstate  Commerce  Commission  should 
not  be  too  narrowly  constrained  by  technical 
rules  as  to  the  admissibility  of  proof.  Its  func- 
tion is  largely  one  of  investigation,  and  it  should 
not  be  hampered  in  making  inquiry  pertaining 
to  interstate  commerce  by  those  narrow  rules 
which  prevail  in  trials  at  common  law." 

In  Chicago,  M.  ft  St  P.  By.  Co.  v.  State 
P.  U.  C„  supra,  268  I1L  57,  108  N.  E.  782, 
It  Is  said: 

"The  fixing  of  rates  is  not  a  judicial  function, 
and  the  right  to  review  the  conclusions  of  the 
Legislature  or  an  administrative  board  is  lim- 
ited in  determining  whether  the  board  acted 
within  the  scope  of  its  authority,  or  the  order 
is  without  foundation  in  the  evidence,  or  a  con- 
stitutional right  of  the  carrier  has  been  in- 
fringed upon  by  fixing  rates  which  are  confisca- 
tory or  insufficient  to  pay  the  cost  of  the  traffic 
and  return  to  the  carrier  a  reasonable  profit 
on  the  investment  Int.  C.  Com.  v.  111.  Cent 
By.  Co.,  216  13.  S.  462,  30  S.  Ct  155,  54  L. 
Ed.  280;  Int.  Commerce  Com.  v.  C,  R.  I.  ft  P. 
By.  Co.,  218  U.  S.  88,  30  Sup.  Ct.  651,  64  L. 
Ed.  946." 

If  the  order  of  the  commission  has  a  sub- 
stantial basis  In  evidence,  there  is  no  ground 
upon  which  the  court  can  Interfere.  M.,  K. 
ft  T.  Ry.  Co.  v.  State,  24  Okl.  331,  103  Pac. 
613;  TJ.  S.  Express  Co.  v.  State,  47  Okl.  658, 
150  Pac.  178,  182 ;  C,  M.  ft  St.  L.  Ry.  Co.  v. 
State  TJ.  C,  supra. 

[1, 10]  The  final  question  raised  by  ap- 
pellant Is  whether  there  is  evidence  In  the 
record  to  Bupport  the  commission's  order. 
Findings  of  fact  made  by  the  Corporation 
Commission  are  by  section  22,  art  9,  Con- 
stitution prima  fade  Just,  reasonable,  and 
correct.   A.,  T.  ft  S.  F.  Ry.  Co.  v.  State,  23 
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Okl.  210,  100  Pac  11,  21  L.  B.  A.  (N.  8.) 
908;  A.,  T.  ft  S.  F.  By.  Co.  r.  State,  23  Okl. 
510,  101  Pac.  262;  Chicago,  B.  L  ft  P.  By. 
Co.  v.  8tate,  24  Okl.  870,  103  Pac.  617,  24 
L.  R.  A.  (N.  8.)  303;  Pt  S.  ft  W.  By.  Co. 
v.  State,  25  Ok).  866,  108  Pac.  407;  M.,  K. 
ft  T.  By.  Co.  t.  Witcher,  25  Okl.  586,  106 
Pac.  852;  A.,  T.  ft  S.  P.  By.  Co.  v.  State, 
28  Okl.  476,  114  Pac.  721;  St.  L.,  I.  M.  ft 

8.  By.  Co.  t.  State,  28  OkL  372,  111  Pac 
396,  114  Pac.  1096;  U.  8.  Express  Co.  v. 
State,  47  OkL  656,  150  Pac.  179;  St  L.  ft 
S.  F.  By.  Co.  v.  Travelers'  Corporation,  47 
Okl.  374,  148  Pac  166;  Guthrie  Light,  Gas, 
Fuel  ft  Imp.  Co.  et  al.  v.  Board  of  Education, 
supra;  City  of  Pawhuska  r.  Pawhuska  Oil 
ft  Gas  Co.,  supra. 

But  an  examination  of  the  record  falls  to 
disclose  the  facts  upon  which  the  order  Is 
made,  and  the  court  is  therefore  without  a 
basis  to  determine  the  weight  of  the  evi- 
dence.  The  requirement  of  section  22,  art. 

9,  Constitution,  that  the  commission  certify 
on  appeal  all  the  facts  upon  which  the 
order  appealed  from  was  based,  and  which 
may  be  essential  for  the  proper  decision  of 
the  appeal,  as  well  as  a  written  statement  of 
the  reasons  upon  which  the  action  appealed 
from  was  based,  is  not  fulfilled  by  certifying 
the  evidence  and  an  order  which  states  mere- 
ly the  conclusions  reached  by  the  commis- 
sion. A.,  T.  ft  S.  F.  By.  Co.  v.  State  et  al., 
23  Okl.  192,  99  Pac.  1081;  K.  C.  S.  By.  Co. 
v.  Love  et  al.,  23  OkL  224,  100  Pac.  22; 
Pioneer  T.  ft  T.  Co.  v.  Westenhaver  et  al., 
23  OkL  226,  99  Pac.  1019;  Midland  Val.  B. 
Co.  et  al.  v.  State,  24  Okl.  817,  104  Pac.  1086 ; 
A.,  T.  &  S.  F.  By.  Co.  et  al.  v.  State,  47  Okl. 
645,  150  Pac.  10a 

[11]  Paragraph  2  of  the  syllabus  of  Pio- 
neer T.  ft  T.  Co.  v.  Westenhaver,  supra, 
reads: 

"When  the  Corporation  Commission  upon 
making  an  order  prescribing  the  rates  which  a 
telephone  company  may  charge  for  services  on 
its  exchange  fails  to  make  a  finding  of  facts 
and  to  certify  the  same  to  the  Supreme  Court 
on  appeal  from  its  order,  the  Supreme  Court 
may  under  said  section  of  the  Constitution  re- 
mand the  case  to  the  commission,  with  directions 
to  find  the  facts  upon  which  the  commission 
bases  its  order,  and  to  certify  the  same  to  the 
court,  before  the  appeal  is  finally  decided." 

And  on  pages  228  and  229  of  23  Okl.  (99 
Pac.  1020),  In  this  same  case,  this  court  said: 

"Section  22  of  article  9  of  the  Constitution 
(section  234,  Bunn's  Ed.)  provides  that  on  ap- 
peal from  the  commission  to  this  court  the 
chairman  of  the  commission  under  his  seal 
shall  certify  to  this  court  all  the  facts  upon 


which  the  action  appealed  bom  was  based  and 
which  may  be  essential  to  a  proper  decision  on 
appeal,  together  with  such  of  the  evidence  in- 
troduced before  or  considered  by  the  commis 
rion  as  may  be  selected,  specified,  and  required 
to  be  certified  by  any  party  in  interest,  as  well 
as  such  other  evidence  introduced  or  considered 
as  the  commission  may  deem  proper  to  certify. 
All  the  evidence  introduced  at  the  hearing  be- 
fore the  commission  has  been  certified  to  this 
court  by  it,  but  we  do  not  think  that  die  re- 
quirements of  this  section  of  the  Constitution 
are  complied  with  by  certifying  alone  all  the 
evidence  introduced  before  the  commission.  To 
so  hold  would  clearly  result  in  giving  no  mean- 
ing to  that  portion  of  the  section  which  statu 
that  the  chairman  of  the  commission  shall  cer- 
tify under  seal  all  the  facts  upon  which  the 
order  appealed  from  is  based.  It  is  true  that 
neither  this  section  nor  any  other  section  ef 
the  Constitution  in  specific  language  states  that 
the  commission  shall  make  a  finding  of  facts, 
but  this  to  our  mind  is  clearly  contemplated 
by  the  language  of  this  section,  requiring  the 
commission  to  certify  all  the  facts  upon  which 
its  order  is  based;  for  how  could  the  commis- 
sion certify  the  facts  without  first  finding  them? 
This  court  with  all  the  evidence  in  the  record 
now  before  it  might  proceed  to  find  the  facts, 
and  then,  applying  the  law  to  facts  found,  deter- 
mine whether  the  order  of  the  commission  is 
reasonable  and  just;  but  this  is  not  the  pro- 
cedure contemplated  by  the  provisions  ci  the 
Constitution.  The  findings  of  fact  by  the  com- 
mission is  not  conclusive  upon  this  court,  bat 
it  is  highly  persuasive.  If  the  facts  found  by 
the  commission  were  set  out  in  the  record  in 
this  case,  there  might  be  no  difference  between 
counsel  as  to  the  facts,  and  their  contention  be 
reduced  to  questions  of  law.  *  *  *  If  the 
commission  made  no  finding  of  facts  upon  which 
it  based  its  order,  it  should  have  done  so;  and. 
if  it  did  make  such  finding  of  facts,  the  same 
should  be  before  this  court  to  aid  and  advise  it 
in  its  consideration  of  the  case  on  appeal." 

[12]  The  Corporation  Commission  having 
failed  to  certify  the  facts  upon  which  the 
order  appealed  from  herein  is  based  and 
which  are  essential  for  a  proper  decision  of 
the  appeal.  It  therefore  becomes  the  duty  of 
the  court  to  remand  the  case  to  the  Cor- 
poration Commission  for  such  finding  of 
facts.  P.  T.  ft  T.  Co.  y.  Westenhaver,  supra ; 
Midland  Val.  B.  Co.  v.  State,  supra;  A.,  T. 
ft  S.  F.  By.  Co.  et  al.  v.  State,  supra,  47  Okl. 
645,  150  Pac.  108. 

The  case  is  therefore  accordingly  remand- 
ed to  the  Corporation  Commission,  with  in- 
structions to  certify  to  the  court  within  15 
days  the  finding  of  facts  upon  which  the  or- 
der was  based. 

OWEN,  C.  J.,  and  RAINEY,  JOHNSON, 
PITCHFORD.  and  McNEILL.  JJ.,  concur. 
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(Criminal  Court  of  Appeals  of  Oklahoma.  Jan. 
24,  1920.) 

(Syttahut  by  the  Court.) 

1.  Criminal  law  «£=>182— Jeopardy  does 
hot  attach  when  jury  18  discharged  and 
cause  dismissed  before  the  verdict. 

Where  a  valid  information  has  been  filed, 
charging  defendant  with  crime,  and  the  defend- 
ant has  pleaded  thereto,  and  the  jury  has  been 
impaneled  according  to  law  to  try  defendant  for 
such  crime,  and  said  jury  is  discharged  and  the 
can  Be  dismissed  before  a  verdict  is  returned,  on 
motion  of  defendant's  counsel,  jeopardy  did  not 
attach  to  the  defendant  under  such  circum- 
stances. 

2.  Criminal  law  <8=»T31,  753(2)— Duty  of 

TRIAL  COURT  TO  ADVISE  AH  ACQUITTAL  WHERE 
THE  EVIDENCE  18  CLEARLY  INSUFFICIENT  TO 
CONVICT. 

All  questions  of  fact  in  a  criminal  cause 
should  be  submitted  to  the  jury  for  determina- 
tion. The  trial  court  should  not  dismiss  a 
criminal  action  and  discharge  the  jury  before  a 
verdict  is  returned ;  but,  where  the  evidence  is 
clearly  insufficient  to  authorise  the  conviction 
of  the  defendant  of  the  crime  charged,  the  trial 
court  should  advise  the  Jury  to  acquit. 

3.  Cbihinal  law  <8=»752%— Where  evidence 
WAS  CLEARLY  insufficient  to  convict, 
discharge  or  jury  will  be  affirmed. 

Treating  the  statement  of  facts  of  the  coun- 
ty attorney  as  true,  and  as  the  facts  proved 
against  defendant,  it  is  held,  that  the  evidence 
in  this  case  is  wholly  insufficient  to  authorise 
a  conviction  of  the  crime  charged,  and,  for  the' 
reason  that  it  would  entail  unnecessary  expense 
to  the  taxpayers  to  remand  this  cause  for  fur- 
ther proceedings,  the  action  of  the  trial  court 
in  discharging  the  jury  and  dismissing  said 
cause  is  affirmed,  but  the  procedure  employed 
is  not  commended. 

Appeal  from  District  Court,  Woods  Coun- 
ty; W.  0.  Crow,  Judge. 

Robert  S.  Brans  was  indicted  for  larceny 
of  live  stock,  bis  motion  to  discharge  the 
jury  and  dismiss  the  case  was  sustained,  and 
the  State  appeals.  Question  of  law  decided 
adversely  to  State's  contention,  and  order 
affirmed. 

Sandor  J.  Vlgg,  Co.  Atty.,  of  Los  Angeles, 
Cal.,  for  the  State. 

It.  T.  Wilson,  0.  H.  Mauntel,  and  John  W. 
Barry,  all  of  Alva,  for  defendant  in  error. 

MATSON,  J.  This  is  an  appeal  by  the 
state  of  Oklahoma,  through  the  county  at- 
torney of  Woods  county,  in  which  a  certain 
question  of  law  as  to  the  sufficiency  of  the 
evidence  to  convict  the  defendant  of  the 
crime  of  larceny  of  live  stock,  with  which  he 
was  charged  in  the  district  court  of  Woods 
county,  Okl.,  by  a  valid  information,  is  raised 
for  decision. 

[1,2]  After  a  jury  had  been  impaneled  ao 
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cording  to  law  to  try  the  defendant  for  said 
crime,  the  county  attorney  made  a  state- 
ment of  facts,  and  counsel  for  the  defend- 
ant did  likewise;  thereupon,  at  the  sugges- 
tion of  the  trial  judge,  counsel  for  the  de- 
fendant moved  the  court  to  discharge  the 
jury  and  dismiss  the  case,  for  the  reason 
that  if  all  the  facts  stated  by  the  county  at- 
torney were  proved  upon  the  trial,  and  ad- 
mitted to  be  true,  there  would  be  no  evi- 
dence sufficient  to  authorise  the  jury  to  re- 
turn a  verdict  of  guilty. 

After  a  lengthy  argument  by  both  sides  as 
to  the  merits  of  the  motion  interposed  by' de- 
fendant's counsel,  it  was  agreed  by  the  coun- 
ty attorney  that  he  could  produce  no  evidence 
other  than  that  stated  c-y  him  In  his  opening 
statement,  and  that,  for  the  purpose  of  pre- 
venting unnecessary  and  additional  expense 
to  the  county,  the  court  should  consider  his 
statement  as  the  facts  proved  by  the  state 
in  the  case,  considering  such  facts  to  be  true, 
and  make  his  ruling  on  the  motion  accord- 
ingly. 

Thereupon,  the  court,  considering  such 
facts  as  proved  and  as  true,  sustained  the 
motion  of  defendant's  counsel,  and,  after 
discharging  the  jury,  dismissed  said  cause. 
Counsel  for  the  defendant  neither  requested 
a  directed  verdict,  nor  took  exception  to  the 
court's  action  in  discharging  the  jury. 

The  jury  having  been  discharged,  and  the 
cause  dismissed  on  motion  of  defendant's 
counsel,  it  1b  the  opinion  of  this  court  that 
jeopardy  did  not  attach,  and  that,  if  the 
facts  as  a  matter  of  law  were  sufficient  to 
authorize  the  submission  of  the  cause  to  the 
jury,  the  same  could  properly  be  remanded 
by  this  court  for  that  purpose.  Loyd  v. 
State,  6  Okl.  Cr.  77,  116  Pac.  069;  State  v. 
Frlsbee,  8  Okl.  Cr.  406,  127  Pac.  1091 ;  Allen 
v.  State,  13  Okl.  Cr.  633,  165  Pac  745,  L.  R. 
A.  1017E,  1085. 

Without  entering  Into  a  lengthy  discus- 
sion of  the  incriminating  facts  against  the 
defendant  contained  In  the  opening  state- 
ment of  the  county  attorney,  upon  which 
tnis  motion  was  based,  and  which  would 
serve  no  useful  purpose  as  a  guide  In  the 
prosecution  of  other  similar  offenses,  but  ap- 
plying the  well-established  principles  of  law 
to  the  questions  of  the  sufficiency  of  circum- 
stantial evidence  and  to  proof  necessary  to 
establish  that  a  conspiracy  existed  between 
this  defendant  and  others  jointly  charged 
with  him  in  the  commission  of  the  crime, 
which  questions  were  necessarily  Involved  In 
order  to  connect  this  defendant  with  the  com- 
mission of  the  crime,  the  conclusion  Is 
reached  that  the  facts  stated  by  the  county 
attorney  were  wholly  insufficient  to  author- 
ize a  verdict  of  guilty,  and  that,  had  this 
cause  resulted  in  such  a  verdict,  the  same 
should  have  been  set  aside  either  by  the 
lower  court  or  on  appeal  in  this  court. 
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[I]  While  the  practice  of  dismissing  a 
criminal  cause  and  discharging  a  Jury  be- 
fore the  evidence  of  the  state  has  been  sub- 
mitted Is  not  to  be  commended,  and  Is  Im- 
proper procedure  under  our  statutes,  never- 
theless, the  trial  court,  having  treated  the 
statement  of  the  county  attorney  as  the  facts 
proved,  and  such  facts  as  true.  It  would  en- 
tail unnecessary  expense  to  the  taxpayers  to 
remand  a  cause  solely  for  the  purpose  of 
haying  a  verdict  returned  where  the  facts,  if 
admitted  to  be  true,  are  wholly  Insufficient 
to  authorize  a  conviction  of  the  crime 
charged. 

For  the  reasons  stated,  we  find  no  error 
committed  by  the  trial  court  In  discharging 
the.  Jury  and  dismissing  the  action. 

The  questions  of  law  Involved  are  there- 
fore decided  adversely  to  the  state,  and  the 
action  of  the  lower  court  In  discharging  the 
jury  and  dismissing  the  cause  is  affirmed. 
Mandate  forthwith. 

DOYLE,  P.  J,  and  ARMSTRONG,  J., 
concur. 


COX  et  al.  v.  STATE.  (No.  A-3178.) 

(Criminal  Court  of  Appeals  of  Oklahoma.  Jan. 
24,  1920.) 

(Syllabus  by  Ike  Court.) 
BtiRGLABT  e=>ig  —  Sufficiency  of  iwdict- 

HXNT  TO  SUSTAIN  CONVICTION  OF  BUBO  LAST 
IN  SECOND  DEGREE. 

The  indictment  examined,  and  held  insuffi- 
cient to  sustain  a  conviction  of  burglary  in  the 
second  degree,  following  Sullivan  v.  State,  7 
Okl.  Cr.  307,  123  Pac.  569. 

Appeal  from  District  Court,  Mcintosh 
County;  R  W.  Hlggins,  Judge. 

Walker  Cox  and  Bill  Iindsey  were  con- 
victed of  the  crime  of  burglary  In  the  sec- 
ond degree,  and  they  appeal.  Judgments 
reversed  and  cause  remanded,  with  instruc- 
tion to  sustain  demurrer  to  indictment  and 
to  resubmit  cause  to  grand  jury. 

W.  J.  Crump,  M.  G.  Bailey,  Don  M.  Crump, 
and  Brook  &  Brook,  all  of  Muskogee,  for 
plaintiffs  in  error. 

S.  P.  Freeling,  Atty.  Gen.,  and  R  McMil- 
lan, Asst.  Atty.  Gen.,  for  the  State. 

MATSON,  J.  This  Is  an  appeal  from  the 
district  court  of  Mcintosh  county,  wherein 
the  defendants,  Walker  Cox  and  Bill  Lindsey, 
were  jointly  indicted,  tried,  and  convicted 
of  the  crime  of  burglary  In  the  second  degree, 
alleged  to  have  been  committed  by  them  In 
the  month  of  June,  1916,  by  breaking  Into 
a  certain  store  building,  the  property  of  one 


W.  P.  Banks  ton,  located  at  the  town  of 
Pawn,  Okl. 

The  charging  part  of  the  indictment  is  as 
follows: 

"That  the  said  Walker  Cox,  the  said  BiU 
Lindsey,  and  the  said  Harrison  Iindsey,  in  the 
county  and  state  aforesaid,  on  the  day  and  year 
aforesaid,  did  then  and  there  unlawfully,  wrong- 
fully, willfully,  burglariously,  and  feloniously 
break  into  and  enter  by  breaking  an  outer  door 
of  said  building,  a  certain  store  building,  being 
the  property  of  W.  P.  Bankston,  and  being 
then  and  there  a  place  where  personal  property 
was  and  is  kept,  with  the  unlawful,  felonious, 
and  burglarious  intent  then  and  there  on  the 
part  of  them,  the  said  Walker  Cox,  the  said 
Bill  Lindsey,  and  the  said  Harrison  Lindsey, 
to  commit  grand  larceny  therein,  to  wit,  with 
the  intent  to  unlawfully  and  feloniously  and 
stealthily  take,  steal,  and  carry  away  certain 
personal  property  thereat  and  therein,  to  wit, 
groceries,  provisions,  and  dry  goods  of  the  value 
of  more  than  $20  and  of  the  personal  property 
of  the  said  W.  P.  Bankston,  and  contrary  to  the 
form  of  the  statutes  in  such  cases  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the 
state." 

To  the  foregoing  Indictment  counsel  for 
the  defendants  Interposed  a  demurrer  on  the 
folio  wings  grounds: 

"(1)  Said  indictment  does  not  state  facts  suf- 
ficient to  charge  a  crime  against  any  statute  of 
the  state  of  Oklahoma,  or  any  violation  of  any 
criminal  statute  of  said  state. 

"(2)  Said  indictment  does  not  set  out  with 
sufficient  particularity  the  crime  sought  to  be 
charged  therein,  nor  does  said  indictment  set 
out  the  crime  sought  to  be  charged  sufficiently 
to  apprise  the  defendants  for  what  crime  they 
are  required  to  answer  or  with  which  they  are 
charged." 

The  trial  court  overruled  the  demurrer  to 
said  Indictment,  to  which  action  exception 
was  taken  by  counsel  for  the  defendants  at 
the  time.  Counsel  for  the  defendants  also 
set  up  as  one  of  the  grounds  for  a  new  trial 
that  the  court  erred  In  overruling  the  demur- 
rer to  the  indictment.  The  motion  for  new 
trial  was  overruled,  to  which  action  counsel 
for  the  defendants  excepted,  and  as  one  of 
the  grounds  set  up  In  the  petition  in  error 
for  a  reversal  of  this  judgment  it  Is  contend- 
ed that  the  trial  court  erred  in  overruling  the 
demurrer  to  said  Indictment 

It  Is  the  opinion  of  this  court  that  the 
trial  court  erred  to  the  prejudice  of  the  de- 
fendants In  overruling  the  demurrer  to  the 
indictment  returned  in  this  cause. 

Section  2615,  Revised  Laws  1910,  denning 
burglary  in  the  second  degree,  provides: 

"Any  person  who  breaks  and  enters  in  the 
daytime  or  in  the  nighttime,  either :  First,  Any 
building  within  the  curtilage  of  a  dwelling  house, 
but  not  forming  a  part  thereof ;  or,  Second,  Any 
building  or  any  part  of  any  building,  booth,  tent, 
railroad  car,  vessel  or  other  structure  or  erection 
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in  which  any  property  la  kept,  with  intent  to 
steal  therein  or  to  commit  any  felony,  is  guilty 
of  burglary  in  the  second  degree." 

In  the  case  of  Sullivan  v.  State,  7  OkL  Cr. 
807,  123  Pac.  569,  In  section  >"  of  the  first 
paragraph  of  the  syllabus  It  Is  held : 

"In  an  indictment  or  information  charging 
burglary,  based  upon  the  unlawful  breaking  and 
entering  of  a  railroad  car  with  intent  to  steal 
therein,  it  is  necessary  for  the  allegation  of  in- 
tent to  set  out  the  acts  required  to  constitute 
the  crime  of  stealing  at  common  law." 

Clearly  the  foregoing  Indictment  Is  Insuffi- 
cient if  the  pleader  intended  to  charge  the 
defendants  with  Intent  to  steal  from  the 
storehouse,  because  the  acts  required  to  con- 
stitute the  crime  of  stealing  as  known  to 
the  common  law  are  not  pleaded,  as  It  Is 
nowhere  charged  that  the  defendants  took 
the  property  with,  the  Intent  to  deprive  the 
owner  thereof  and  to  convert  It  to  their  own 
use. 

Neither  does  said  indictment  allege  acts 
sufficient  to  charge  the  defendants  with  the 
intention  of  committing  the  crime  of  bur- 
glary by  breaking  into  said  building  with  In- 
tent to  commit  the  crime  of  grand  larceny 
therein,  because  the  Indictment  contains  no 
allegation  that  the  defendants  took  said  prop- 
erty "with  intention  to  deprive  another  there- 
of," which  has  heretofore  been  held  to  be  a 
necessary  Ingredient  of  the  crime  of  larceny 
as  defined  by  our  statutes.  Stell  v.  Terr.,  12 
OkL  377,  71  Pac.  653;  Sullivan  v.  State,  7  Okl. 
Cr.  307,  123  Pac.  569. 

A  lengthy  discussion  of  the  reasons  for 
holding  an  information  upon  which  the  de- 
fendant was  convicted  of  the  crime  of  bur- 
glary in  the  second  degree  Insufficient  upon 
the  grounds  here  contended  for  is  to  be  found 
in  the  case  of  Sullivan  v.  State,  supra. 

Attention  is  also  called  to  the  case  of  Simp- 
son v.  State,  5  Okl.  Cr.  57,  113  Pac.  549, 
wherein  It  is  held : 

"An  indictment  for  burglary,  whether  at  com- 
mon law  or  under  statute,  must  allege  every  fact 
and  circumstance  necessary  to  constitute  the 
offense,  including  time,  place,  ownership,  and 
description  of  the  premises." 

The  indictment  in  the  instant  case  is  en- 
tirely silent  as  to  the  location  and  descrip- 
tion of  the  storehouse  alleged  to  have  been 
burglarized. 

The  cases  followed  in  holding  the  informa- 
tion in  this  case  Insufficient  to  charge  the 
crime  of  burglary  In  the  second  degree  are 
of  long  standing,  and,  as  was  said  by  this 
court  in  the  case  of  Parker  v.  State,  13  Okl. 
Cr.  460,  165  Pac.  622 : 

"County  attorneys  will  experience  no  difficulty 
In  following  the  doctrine  in  the  Sullivan  Case." 


For  the  reasons  stated,  the  judgment  of 
conviction  as  to  each  defendant  is  reversed, 
and  the-  cause  remanded  to  the  district  court 
of  Mcintosh  county,  with  instructions  to  said 
court  to  sustain  the  demurrer  to  the  Indict- 
ment, with  directions  to  resubmit  the  cause 
to  the  next  grand  jury  empaneled  in  said 
county. 

DOYLE,  P.  J.,  and  ARMSTRONG,  J,  con- 
cur. 


TROPP  et  aL  v.  STATE.    (No.  A-8396.) 

(Criminal  Court  of  Appeals  of  Oklahoma.  Jan. 
31,  1920.) 

(Byliatnu  by  Editorial  Staff.) 

1.  Criminal  law  «=>1131(4)— Dismissal  or 

APPEAL^  IN  MI8DEMEANOB  CASE  BECAUSE  NOT 
PERFECTED  IN  TIME. 

A  joint  appeal  from  a  conviction  against 
each  of  two  defendants  for  a  violation  of  the 
prohibitory  liquor  law  would  be  dismissed  where 
the  record  showed  that  it  was  not  perfected 
within  the  time  required  by  the  statutes  gov- 
erning appeals  in  misdemeanor  cases. 

2.  Criminal  law  «=>1131(4)— Dismissal  or 

APPEAL  INVOLVING  ONLY  MOOT  QUESTION. 

Where  defendants  were  each  convicted  of  a 
violation  of  the  prohibitory  liquor  laws,  and 
the  trial  court  after  time  allowed  by  statute  for* 
filing  the  appeal  issued  commitments,  and  they 
were  confined  to  county  jail  when  pretended  ap- 
peal was  lodged  therein,  and  had  since  served 
their  respective  terms  of  imprisonment,  the  ap- 
peal would  be  dismissed,  as  any  legal  case  in- , 
volved  was  moot. 

Appeal  from  County  Court,  Payne  County ; 
Wilberforce  Jones,  Judge. 

R.  A.  Tropp  and  Will  Andrews  were  con- 
victed of  a  violation  of  the  prohibitory  liq- 
uor laws,  and  they  appeal.  Appeal  dis- 
missed. 

Robt  A.  Lowry,  of  Stillwater,  for  plain- 
tiffs in  error. 

S.  P.  Freellng,  Atty.  Gen.,  R.  McMillan, 
Asst.  Atty.  Gen.,  and  0.  O.  Suman,  Co.  Atty., 
of  Stillwater,  for  the  State. 

PER  CURIAM.  This  Is  a  joint  appeal  by 
the  defendants  from  a  judgment  of  convic- 
tion against  each  for  a  violation  of  the  pro- 
hibitory liquor  laws. 

The  Attorney  General,  shortly  after  the 
appeal  was  lodged  In  this  court,  filed  a  mo- 
tion to  dismiss  the  same  on  the  ground  that 
said  appeal  was  not  perfected  within  the 
time  allowed  by  statute  for  appeals  in  mis- 
demeanor cases.  There  has  been  no  response 
to  said  motion  by  either  of  the  defendants. 

Further,  the  record  discloses  that  the  trial 
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court,  after  the  time  allowed  by  statute  for 
filing  the  appeal  In  this  court  had  expired, 
Issued  commitments  for  each  of  these  de- 
fendants, and  that  they  were  confined  In  the 
county  Jail  of  Payne  county  thereunder  at 
the  time  the  pretended  appeal  was  lodged 
herein. 

The  appeal  is  dismissed  for  two  reasons: 

[1]  First,  because  the  record  shows  that 
It  was  not  perfected  within  the  time  required 
by  the  statutes  governing  appeals  In  mis- 
demeanor cases. 

[2]  Second,  for  the  reason  that,  each  de- 
fendant having  been  committed  to  jail  under 
said  Judgment,  they  have  long  since  served 
their  respective  terms  of  Imprisonment,  any 
legal  question  involved  In  this  pretended  ap- 
peal is  moot 

Mandate  forthwith. 


KOLSTER  et  al.  v.  AMERICAN  GAS  CO. 
(No.  22890.) 

(Supreme  Court  of  Kansas.  Jan.  10, 1920.) 

(SyUabut  by  the  Court.) 

1.  Mandamus  «=»16— Will  hot  lib  to  com- 
pel AN  ACT  DANOEBOUB  TO  LUX  AND  PROP- 
ERTY. 

Mandamus  is  a  discretionary  writ,  and  it 
'should  not  issue  to  compel  the  performance  of 
an  act  which  would  be  fraught  with  danger  to 
life  and  property. 

2.  Mandamus  <8=>15— Denied  when  compli- 
ance WOULD  ENDANGER  LIFE  OB  PBOPEBTT. 

The  plaintiffs  were  tenants  of  a  residence 
equipped  for  gas  service.  They  asked  the  de- 
fendant gas  company  to  serve  them  with  gas 
from  its  mains  in  the  adjacent  street.  The 
defendant  complied,  but  made  the  discovery  that 
the  gas  pipes  in  the  plaintiffs'  residence  were 
leaking  and  promptly  shut  off  the  gas.  The 
plaintiffs  applied  for  a  writ  of  mandamus.  De- 
fendant pleaded  the  defective  condition  of  the 
residence  gas  pipes  and  the  danger  to  life  and 
property  and  the  consequent  liability  which  de- 
fendant might  incnr  by  compliance.  The  evi- 
dence of  both  parties  was  in  substantial  accord 
as  to  the  condition  of  the  gas  pipes  in  the  resi- 
dence, and  the  fact  of  the  defects  and  danger 
was  established;  but  it  was  shown  by  plain- 
tiffs' evidence  that  an  entirely  different  and  in- 
sufficient reason  was  given  by  the  gas  company 
before  the  action  was  begun  for  withhold- 
ing the  service  demanded.  Held,  notwithstand- 
ing the  insufficient  excuse  given  by  defendant 
for  withholding  the  service  before  the  plain- 
tiffs applied  for  mandamus,  the  facts  pleaded 
and  proved  disclose  that  the  larger  interest  of 
the  public  in  the  safety  of  life  and  property  re- 
quired that  the  gas  should  not  be  turned  into 
the  leaking  pipes  and  the  writ  of  mandamus 
should  be  denied. 

Appeal  from  District  Court,  Cherokee 
County. 


Mandamus  by  Lee  Kolster  and  another 
against  the  American  Gas  Company.  Judg- 
ment for  plaintiffs*  and  defendant  appeals. 
Reversed  and  remanded,  with  instructions  to 
dismiss  the  cause. 

Edward  B.  Sapp,  of  Galena,  for  appellant 
E.  B.  Morgan,  of  Galena,  for  appellees. 

DAWSON,  J.  The  plaintiffs  brought  man- 
damus to  compel  the  defendant  to  supply 
plaintiffs  with  gas  at  their  city  residence  In 
Galena.  The  defendant  raised  two  defenses 
in  its  answer  and  return  to  the  alternative 
writ:  (1)  That  the  matter  was  one  which 
should  have  been  presented  In  the  first  in- 
stance to  the  Public  Utilities  Commission; 
and  (2)  that  the  gas  pipes  In  the  plaintiffs' 
residence  were  defective  and  leaking,  and 
that  it  would  be  dangerous  to  turn  on  the 
gas,  and  might  subject  the  defendant  to  lia- 
bility. The  defendant  avowed  its  readiness 
to  furnish  gas  as  soon  as  the  gas  pipes  in 
the  plaintiffs'  residence  were  repaired,  but 
that  it  had  never  been  notified  that  repairs 
had  been  made. 

[2]  At  the  hearing  below  the  evidence  for 
plaintiffs  tended  to  show — and,  as  the  trial 
court  gave  credence  to  it,  this  court  must 
do  likewise — that  the  reason  given  to  plain- 
tiffs by  the  defendant  for  Its  refusal  to  turn 
on  the  gas  was  that'  plaintiffs  were  in  collu- 
sion with  the  tenants  who  had  preceded  them 
in  the  occupancy  of  the  residence  and  who 
had  not  paid  their  gas  bill.  But  the  plain- 
tiffs admitted  that  the  gas  pipes  in  the  house 
were  leaking;  the  defendant  had  pleaded 
and  the  evidence  clearly  established  that 
fact;  and  there  was  no  evidence  that  the 
defective  pipes  had  been  repaired  by  plain- 
tiffs or  their  landlord.  Nevertheless  the  trial 
court  gave  judgment  for  plaintiffs  and  or- 
dered the  defendant  forthwith  to  turn  on 
the  gas  at  plaintiffs'  residence. 

Was  that  judgment  correct?  It  seems  su- 
perfluous to  scrutinize  all  the  details  of  the 
public  utilities  acts  to  determine  whether 
defendant  Is  right  or  wrong  on  Its  first  con- 
tention. The  second  part  of  defendant's  an- 
swer alleged  that  the  gas  pipes  in  the  house 
were  leaking,  but  that  It  was  ready  and  will- 
ing to  turn  on  the  gas  as  soon  as  they  were 
repaired.  Plaintiffs  themselves  testified  that 
the  defendant's  service  man  turned  on  the 
gas  and  found  three  leaks,  and  stopped  one 
of  them  by  the  use  of  a  knife.  The  others 
were  not  stopped  because  the  plaintiffs  could 
not  furnish  him  with  a  wrench.  The  serv- 
ice man  then  turned  off  the  gas.  By  the 
judgment  of  the  trial  court  the  defendant 
must  turn  it  on  again  regardless  of  the  leaks 
of  the  gas  pipes  In  plaintiffs'  residence. 

It  is  not  pretended  that  It  Was  the  defend- 
ant's corporate  duty  to  repair  the  gas  pipes 
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In  the  residence;  and  the  city  ordinance 
charged  the  defendant  with  the  duty  to  use 
every  reasonable  precaution  to  avoid  damage 
or  Injury  to  persons  and  property  In  operat- 
ing its  gas  system.  Of  course,  the  general 
principles  of  law  are  to  the  same  effect.  It 
needs  no  evidence  to  establish  the  fact  that 
leaking  gas  pipes  are  fraught  with  great 
danger  to  life  and  property.  The  evidence 
for  the  defendant — which  might  have  been 
disbelieved  by  the  trial  court  but  for  the 
fact  that  plaintiffs'  evidence  was  largely  to 
the  same  effect — was  that  the  defendant's 
inspector  found  three  leaks  in  the  gas  pipes 
in  the  residence,  and  that  he  did  not  repair 
any  of  them,  but  simply  shut  off  the  gas,  as 
it  was  his  duty  to  do.  No  showing  was 
made  that  the  gas  pipes  were  ever  repaired, 
nor  has  the  defendant  been  notified  that  such 
repairs  have  yet  been  made.  In  such  a  sit- 
uation it  seems  clear  that  it  was  error  to 
order  the-  gas  turned  on,  and  the  writ  of 
mandamus  should  not  have  Issued. 

[1]  An  action  In  mandamus  Is  a  very  dif- 
ferent thing  from  an  action  on  a  debt  or  for 
damages  or  the  like,  where  judgment  as 
prayed  for  goes  as  a  matter  of  course  to  the 
prevailing  party,  and  where  the  court  Is  ab- 
solutely bound  to  give  such  Judgment.  Man- 
damus Is  a  discretionary  writ,  and  before 
granting  it  the  court  may  and  should  look 
to  the  larger,  public  Interest  which  may  be 
concerned — an  interest  which  the  private 
litigants  are  apt  to  overlook  when  striving 
for  their  private  ends.  State  v.  Marston,  6 
Kan.  524,  637;  Atchison,  T.  8c  S.  F.  R.  R. 
Co.  v.  County  of  Jefferson,  12  Kan.  127,  136; 
Golden  v.  Elliott,  13  Kan.  92,  95;  State  v. 
Stevens,  23  Kan.  466,  S3  Am.  Rep.  176; 
State  ez  rel.  v.  Com'rs  of  Phillips  County, 
26  Kan.  419,  425. 

In  26  Cyc.  143  et  seq.,  it  is  said: 

"It  is  often  said  in  modern  opinions  that  the 
proceeding  by  mandamus  has  lost  its  prerogative 
character  and  become  an  ordinary  civil  action 
to  enforce  legal  rights,  from  which  it  is  some- 
times said  to  result  that  the  writ  issues  as  a 
matter  of  right.  It  will  be  found,  however,  that 
there  is  little  real  or  substantial  conflict  in 
the  authorities.  The  writ  it  employed  only  in 
unusual  cases  where  other  remedies  fail,  and  it 
is  hedged  about  by  many  conditions  totally  in- 
applicable to  the  ordinary  suit  at  law.  The 
applicant  must  in  all  cases  substantially  demon- 
strate the  propriety  and  justice  of  his  case. 
Nor  is  the  court  bound  to  take  the  case  as  the 
applicant  presents  it  It  may  consider  defend- 
ant's rights,  the  interest  of  third  persons,  the 
importance  or  unimportance  of  the  case,  and 
the  applicant's  conduct,  in  determining  whether 
or  not  the  writ  shall  go.  *  *  * 

"Mandamus  may  be  refused  where  the  pub- 
lic interest  would  be  injuriously  affected,  and 
it  will  not  issue  to  compel  the  performance  of 
an  act  which  will  work  a  public  and  private 
mischief." 


The  Judgment  is  reversed,  and  the  causa 
remanded,  with  Instructions  that  It  be  dis- 
missed. 

All  the  Justices  concurring. 


FITZGERALD  v.  GRAIN  BELT  REALTY 
CO.  et  al.   (No.  22388.) 

(Supreme  Court  of  Kansas.  Jan.  10,  1920.) 

(Syllolnu  by  the  Court.) 
L  MoBTOAQEs  «J=»23— Commission  mobtgagi 

NOT  INVALID  OIT  THXOBT  THAT  LENDER  ACTED 
IN  DUAL  CAPACITY  OF  LENDER  AND  AGENT  TO 
PBOCUBE  A  LOAN  FROM  ITSELF. 

A  prospective  borrower  made  written  ap- 
plication to  an,  Investment  company,  in  which 
he  appointed  it  as  his  attorney  in  fact  to  pro- 
cure a  loan  for  him.  Thereafter  be  executed 
to  that  company  a  mortgage  for  the  amount 
asked,  and  also  what  was  called  a  commission 
mortgage.  Held,  that  die  transaction  amounted 
to  a  negotiation  for  a  direct  loan  from  the 
company;  the  additional  mortgage  was  for  a 
part  of  the  interest,  and  was  not  rendered  in- 
valid on  the  theory  of  the  company  having  act- 
ed in  the  dual  capacity  of  lender  and  agent  to 
procure  a  loan  from  itself. 

2.  Mobtoaoes  *=>25(5)— Whebe  loan  was 
not  completed  lender  could  not  becoveb 

ON  A  COMMISSION  MORTGAGE  TO  IT. 

In  the  situation  above  stated  the  borrower 
failed  to  accept  the  loan,  and  the  deal  fell 
through.  Held,  that  while  the  company  might 
have  maintained  an  action  against  him  for 
damages  for  breach  of  contract,  it  could  not 
recover  upon  the  commission  mortgage  as  such. 

Appeal  from  District  Court,  Thomas 
County. 

Action  by  J.  T.  Fitzgerald  against  the  Grain 
Belt  Realty  Company,  M.  S.  Sllvius,  and  the 
Benton  &  Hopkins  Investment  Company, 
Oberlin,  Kan.,  and  others.  Judgment  against 
defendant  the  Benton  &  Hopkins  Investment 
Company,  and  It  appeals.  Affirmed. 

R.  W.  Hemphill  and  R.  W.  Hemphill,  Jr., 
both  of  Norton,  and  A.  0.  T.  Gelger,  of  Ober- 
lin, for  appellant. 

R.  H.  Garvey  and  EL  H.  Benson,  both  of 
Colby,  for  appellees. 

MASON,  J.  On  July  27, 1916,  M  B.  Sllvius 
made  application  to  the  Benton  St  Hopkins 
Investment  Company  for  five  loans  aggre- 
gating $8,250,  on  various  tracts  of  land  own- 
ed by  him.  On  the  acceptance  of  the  appli- 
cation he  executed  to  the  company  mortgages 
for  that  amount,  due  In  five  years  and  bear- 
ing interest  at  6  per  cent,  per  annum.  Ue  al- 
so executed  to  the  company  an  additional  or 
"commission"  mortgage  for  $1,230,  due  Jan- 
uary 1,  1917,  drawing  interest  at  10  per  cent, 
per  annum  from  its  maturity.  The  purpose 
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of  the  transaction,  which  may  be  spoken  of 
as  a  single  loan,  was  to  enable  Silvias  to  pay 
off  an  existing  mortgage  Indebtedness  against 
the  property  for  some  $11,000.  The  deal  fell 
through  because  he  failed  to  raise  the  addi- 
tional amount  which  was  necessary  in  order 
to  provide  for  the  release  of  the  original 
mortgage.  On  November  5,  1917,  J.  T.  Fitz- 
gerald, the  owner  of  that  mortgage,  brought 
an  action  for  its  foreclosure,  making  the  in- 
vestment company  a  party  because  the  mort- 
gages executed  to  it  had  been  recorded  and 
not  released.  The  company  nled  an  answer 
in  which  it  claimed,  a  right  of  recovery  upon 
the  commission  mortgage  on  the  ground  that 
this  was  to  have  been  its  compensation  for 
negotiating  the  loan,  that  it  had  fully  per- 
formed Its  part  under  the  agreement,  and  that 
the  deal  had  been  abandoned  solely  through 
the  fault  of  Silvlus.  Judgment  was  render- 
ed against  the  company,  and  it  appeals ;  the 
only  question  involved  being  with  respect  to 
the  validity  of  its  claim.  ' 

[1]  1.  The  trial  court  gave  as  a  reason  for 
holding  that  the  commission  mortgage  was 
void  that  it  was  without  valid  consideration, 
the  application  having  been  made  direct  to 
the  company,  which  could  not  act  in  the  dual 
capacity  of  lender  and  agent  to  procure  the 
loan  from  Itself.  This  reasoning,  if  sound, 
would  seem  to  require  the  commission  mort- 
gage to  be  held  Invalid  even  if  the  loan  had 
been  made.  We  regard  It  as  unsound,  for  the 
reason  that  the  commission  mortgage  was  not 
in  fact  the  compensation  paid  or  agreed  to  be 
paid  by  Silvius  to  the  investment  company 
for  its  services  as  his  agent  in  finding  some 
one  to  make  him  the  loan.  He  made  a  writ- 
ten application  to  the  company  for  the  loan, 
in  the  course  of  which  he  appointed  It  as  his 
attorney  in  fact  to  procure  it,  agreeing  to  pay 
it  a  reasonable  sum  if  he  should  refuse  to 
take  it.  This  language  indicates  the  creation 
of  the  relation  of  principal  and  agent  in  one 
aspect  of  the  matter,  but  with  a  specific  pro- 
vision for  payment  quantum  meruit  in  case 
services  were  performed  and  not  accepted. 
When  Silvlus  executed  to  the  company  mort- 
gages for  the  amount  he  desired,  together 
with  the  so-called  commission  mortgage,  the 
transaction  plainly  took  on  the  character  of  a 
negotiation  for  a  direct  loan  between  the  par- 
ties. The  arrangement  was  the  familiar  one 
adapted  to  the  sale  of  the  principal  mortgage 
as  a  first  lien,  the  original  mortgagee  retain- 
ing the  other  as  its  share  of  the  profit,  com- 
monly spoken  of  as  a  commission,  although 
perhaps  better  described  by  the  term  "bonus," 
bnt  by  whatever  name  designated  being 
in  reality  a  part  of  the  interest,  and  valid 
unless  usurious.  39  Cyc.  971,  972;  Lynn  v. 
McCue,  94  Kan.  761,  773, 147  Pac.  808. 

[2]  2.  While  this  view  of  the  relations  of 
the  parties  would  have  rendered  the  $1,230 
mortgage  enforceable  if  the  money  had  been 
lent,  it  does  not  serve  the  investment  compa- 


ny, so  far  as  this  case  Is  concerned.  As  no 
loan  was  in  fact  made,  no  interest  was  earn- 
ed, and  none  of  the  mortgages  executed  by 
Silvlus  to  the  company  became  an  existing 
obligation.  The  evidence  showed  a  failure  on 
the  part  of  Silvius  to  carry  out  a  contract  be 
had  made  to  accept  the  loan.  Doubtless  to  a 
proper  action  the  company  would  have  been 
entitled  to  recover  any  damages  it  thereby 
suffered.  But  here  it  pleaded  nothing  but  its 
note  and  mortgage,  and  asked  recovery  on  no 
other  theory  than  that  the  writings  signed  by 
Silvlus  had  become  effective  as  such.  It  was 
therefore  properly  denied  relief,  and  the  fact 
that  the  reason  given  for  the  ruling  does  not 
meet  the  approval  of  this  court  affords  no 
ground  for  reversal.  Saylor  v.  Crooker,  97 
Kan.  624,  156  Pac.  737,  Ann.  Cas.  1918D,  473. 
The  Judgment  1b  affirmed. 


HARWI  v.  MORTON  et  al.   (No.  22398.) 

(Supreme  Court  of  Kansas.  Jan.  10,  1920.  Re- 
hearing Denied  Feb.  11,  1920.) 

(Syllabi*  by  the  Court.) 

1.  Brokers  q3=>96— Liability  of  brokers  to 
purchaser  for  payment  made  to  them  off 
refusal  of  owner  to  convey. 

Real  estate  brokers  entered  into  a  written 
contract  with  a  proposed  purchaser  to  secure  a 
sale  of  property  at  a  price  and  upon  terms  that 
were  stated,  in  which  the  name  of  the  owner 
was  not  disclosed.  The  proposed  purchaser  ad- 
vanced to  the  brokers  a  payment  as  part  of  the 
purchase  price  of  the  property,  but  the  owner 
declined  to  convey  the  property  or  enter  into  .a 
contract  of  sale  with  the  purchaser,  and  the 
brokers  refused  to  refund  to  the  proposed  pur- 
chaser the  advanced  payment  which  they  had 
received.  Held,  that  they  were  liable  to  the 
proposed  purchaser  for  toe  payment  made  to 
them. 

2.  Evidence  <$=>461(1)— Testimony  as  to -in- 
tent OF  PARTIES  TO  CONTRACT  CLEAR  IN 
TERMS  INADMISSIBLE. 

The  written  contract  is  held  to  be  free  from 
ambiguity,  and  no  error  was  committed  in  ex- 
cluding testimony  as  to  the  intent  of  the  parties 
in  making  it. 

3.  Brokers  «=»106— Owner  not  a  necessary 
party  in  purchaser's  action  .  to  recover 
advance  payment  to  broker. 

In  bringing  an  action  to  recover  the  ad- 
vanced payment,  it  was  not  essential  that  the 
plaintiff  should  make  the  owner  of  the  property 
a  party  defendant. 

Appeal  from  District  Court,  Saline  County. 

Action  by  Ida  M.  Harwi  against  P.  Morton, 
C.  W.  Weaver,  and  A.  N.  Anderson,  a  part- 
nership doing  business  under  the  firm  and 
style  of  the  Morton  Real  Estate  Agency. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal. Affirmed. 
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A.  P.  McCarty,  of  Salina,  for  appellants. 
David  Ritchie,  of  Salina,  for  appellee. 

JOHNSTON,  C  J.  Ida  M.  Harwl  brought 
this  action  against  the  defendants,  who  were 
conducting  a  partnership  business  under  the 
name  of  the  Morton  Real  Estate  Agency,  to 
recover  $600,  the  amount  advanced  by  her 
upon  a  purchase  of  property  in  Salina,  which 
defendants  had  undertaken  to  negotiate,  but 
which  was  never  completed.  The  plaintiff 
was  awarded  a  Judgment  for  the  amount 
paid,  and  the  defendants  appeal. 

A  brief  outline  of  the  facts  are  that  the 
defendants  induced  the  plaintiff  to  enter  in- 
to an  agreement  for  the  purchase  of  the  prop- 
erty which  is  as  follows: 

"Received  of  Ida  M.  Harwl  $500  to  apply  on 
purchase  price  of  $4,000  for  110  S.  Front  St., 
Salina,  Kansas.  Bal.  of  $3,500  to  be  paid  as 
follows:  $900  cash  on  approving -of  title,  and 
the  remaining  $2,600  will  be  arranged  in  a  rea- 
sonable manner  between  seller  and  purchaser; 
purchaser  to  receive  with  the  house  the  window 
shades,  gas  range,  gas  plate;  all  1917  taxes  to 
be  paid.  Possession  to  be  given  within  30  days 
from  time  of  payment  of  the  cash.  Bal.  com- 
pleting deal  or  as  soon  thereafter  as  possible. 
Wall  paper  now  purchased  to  go  with  house. 
Purchaser  agrees  to  complete  deal  on  approving 
of  title.  Ail  plumbing  fixtures  and  light  fix- 
tures that  are  there  now  shall  remain. 

"Agent:      Morton  Real  Estate  Agency. 
"Ida  M.  Harwi." 

The  $500  mentioned  was  paid  to  the  de- 
fendants, but  the  owner  of  the  land  declined 
to  sell  the  property,  saying  in  a  letter  writ- 
ten shortly  afterwards  to  the  plaintiff: 

"I  find  that  in  endeavoring  to  make  the  sale 
of  my  property  to  you  that  Mr.  Morton  did  not 
state  truthfully  how  much  he  was  obtaining 
from  you  for  the  property,  and  for  that  and 
other  reasons,  which  are  unnecessary  to  explain, 
I  have  concluded  not  to  carry  out  the  alleged 
contract  that  Mr.  Morton  attempted  to  make 
with  you." 

[1 , 3]  The  plaintiff  then  demanded  the  mon- 
ey advanced  as  a  payment  on  the  land,  and, 
although  clearly  entitled  to  it,  payment  was 
refused.  It  Is  contended  by  defendants  that 
the  court  erred  in  denying  their  motion  to 
bring  In  an  additional  party  defendant, 
namely,  Barrington,  the  owner  of  the  land. 
There  Is  no  error  In  this  respect  Plaintiff's 
agreement  was  made  with  the  defendants 
and  in  their  names.  The  owner's  name  was 
not  disclosed  in  the  writing.  She  dealt  with 
them  alone,  and,  although  the  signature  of 
the  -defendants  was  preceded  by  the  word 
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"Agent,"  it  was  still  their  agreement  with 
the  plaintiff.  The  payment  waa  advanced 
to  them  on  the  theory  that  they  would  pro- 
duce a  seller,  or  secure  the  consent  of  the 
seller,  at  the  price  and  on  the  terms  stated 
in  the  agreement,  and  when  they  failed  to 
do  so  they  became  liable  for  the  money  ad- 
vanced as  a  payment  on  the  property  con- 
tracted for.  It  has  been  decided: 

"Where  persons  enter  into  a  written  contract, 
assuming  to  act  as  agents  for  another,  and  re- 
ceive money  to  be  paid  to  the  principal  as  part 
of  the  consideration,  bat  which  is  retained  in 
their  hands,  and  the  principal  refuses  to  be 
bound  by  the  contract,  an  action  may  be  main- 
tained against  them  for  money  had  and  received 
to  the  use  of  the  person  from  whom  they  re- 
ceived it."  Simmonds  v.  Long,  80  Kan.  165, 
101  Pac.  1070,  23  L.  R.  A.  (N.  S.)  653. 

She  might  have  made  Barrington  a  party 
to  the  action,  since  it  appears  that  $100  of 
the  advanced  payment  had  been  placed  In  bis 
hands ;  but  she  was  not  compelled  to  become 
involved  in  a  litigation  between  Barrington 
and  defendants  to  determine  whether  they 
were  entitled  to  a  commission  for  finding  a 
purchaser.  The  owner  had  refused  to  sanc- 
tion the  sale  which  they  made,  and  when 
he  failed  to  enter  Into  a  contract  with  plain- 
tiff, or  to  convey  the  land  to  her  In  accord- 
ance with  the  agreement,  the  money  paid  to 
defendants,  with  whom  she  dealt,  should 
have  been  promptly  repaid  to  her.  She  was 
under  no  obligation  to  await  the  result  of  a 
controversy  between  the  owner  and  the  de- 
fendants as  to  the  terms  of  their  agreement 
with  him,  or  their  right  to  a  commission 
from  him.  The  fact  that  they  may  be  en- 
titled to  a  commission,  If  it  be  a  fact,  does 
not  relieve  them  from  liability  to  her  for 
the  money,  which  they  took  from  her  as  a 
payment  on  property,  the  sale  of  which  they 
undertook  to  secure.  It  was  through  no 
fault  of  hers  that  the  sale  was  not  complet- 
ed, as  she  was  ready  and  willing  to  take  and 
pay  for  it  on  the  terms  of  the  agreement. 

[1]  The  terms  of  the  agreement,  as  may 
be  seen,  are  clear  and  free  from  ambiguity, 
and  no  error  was  committed  in  excluding  tes- 
timony as  to  its  meaning  or  the  Intent  of  the 
parties  in  making  It 

There  is  nothing  substantial,  in  the  objec- 
tions to  the  refusal  of  the  court  to  require 
the  plaintiff  to  make  her  petition  more  defi- 
nite and  certain,  nor  in  giving  Judgment  for 
plaintiff. 

Judgment  affirmed. 

All  the  Justices  concurring. 


Digitized  by 


Google 


742 


188  PACIFIC  REPORTER 


(Kan. 


showing  any  diligence  to  Indorse  them  at  the 
time  of  the  filing  of  the  Information.  But,  as 
the  record  does  not  indicate  that  any  sugges- 
tion was  made  that  the  defense  was  taken 
by  surprise  or  desired  any  extra  time  to  pre- 
pare for  trial,  or  that  either  of  these  wit- 
nesses was  placed  upon  the  stand,  nothing 
prejudicial  is  presented.  The  statute  pro- 
vides that  the  county  attorney  shall  indorse 
the  names  of  the  witnesses  known  to  him 
at  the  time  of  the  filing  of  the  information 
and  "shall  also  indorse  thereon  the  names  of 
such  other  witnesses  as  afterward  become 
known  to  him,  at  such  times  before  the  trial 
as  the  court  may  by  rule  or  otherwise  pre- 
scribe." Gen.  Stat  1915,  f  7976.  No  authori- 
ties are  cited  to  support  this  claim  of  error. 
It  must  be  held  that  the  ruling  was  a  proper 
exercise  of  discretion.  State  v.  Tassell,  67 
Kan.  861,  126  Pac.  1090;  State  v.  Hoerr,  88 
Kan.  573,  581,  129  Pac.  158. 

The  remaining  frailties  alleged  to  have 
marked  the  progress  of  the  trial  relate  to  the 
value,  the  venue,  and  the  ownership.  The 
latter  point  is  not  urged  in  counsels'  brief 
and  need  not  be  considered.  Mr.  Stockmyer, 
named  as  owner  in  the  Information  and  pre- 
sumably the  prosecuting  witness,  testified: 

"That  on  and  prior  to  the  20th  day  of  March, 
1919,  he  was  the  owner  of  a  five-passenger  tour- 
ing car,  model  1918,  No.  2383736,  and  Kansas 
license  tag  163171,  and  that  he  obtained  the 
car  on  December  17,  1917,  and  that  he  paid 
$405.80  for  it 

"That  the  reasonable  market  value  was  $400, 
or  possibly  $450.  *  *  *  I  discovered  the 
whereabouts  of  my  car  on  April  11th.  •  •  •  " 

[2]  In  other  parts  of  his  testimony  he 
spoke  of  It  as  his  car,  and  other  witnesses 
referred  to  It  as  his.  The  record  therefore 
furnishes  evidence  sufficient  to  sustain  the 
alleged  ownership. 

[3]  As  to  the  venue,  which  was  charged  to 
be  Johnson  county:  The  testimony  was  un- 
disputed that  the  larceny  occurred  at  Gard- 
ner, that  the  sheriff  of  Johnson  county  was 
called  upon  to  look  for  the  car,  and  that  it 
was  found  in  the  defendant's  garage  in  Gard- 
ner where  be  had  lived  for  15  or  16  years. 
We  take  Judicial  notice  where  Gardner  Is 
located,  and  we  are  not  at  all  troubled  over 
the  suggestion  that  there  are  divers  Gardners 
in  the  United  States,  counsel  failing  to  in- 
timate that  there  Is  more  than  one  in  the 
state  of  Kansas.  State  v.  Brooks,  8  Kan. 
App.  344,  56  Pac.  1127;  K.  a,  Ft  S.  &  G.  R. 
Co.  v.  Burge,  40  Kan.  736,  21  Pac.  589;  State 
v.  Dollar,  88  Kan.  346,  128  Pac  365.  ■  The 
late  Hon.  A.  L.  Williams  once  complained 
in  a  brief  that — 

"The  defendant,  with  considerable  confidence, 
asserted  that  Albert  Hagan  and  A.  J.  Hagan 

were  neither  idem  sonans  nor  idem  significans. 
The  court,  however,  decided  that  there  was  but 
one  Hngan  in  Council  Grove,  who  sold  liquor— 

®=>For  other  cases  see  same  topic  and  KEY-NIIMU:2II  la  all  Key-Numbered  Digests  and  Indexes 


STATE  v.  PACK.   (No.  22507.) 
(Supreme  Court  of  Kansas.  Jan.  10,  1920.) 

(Syttabu*  by  the  Comi.) 

1.  Criminal  law  «=>628(3)— Permitting  AT- 
TORNEY TO  INDORSE  NAMES  OT  WITNESSES  ON 
INFORMATION  AT  TRIAL  PROPER. 

It  was  not  error  to  permit  the  county  at- 
torney, upon  the  case  being  called  for  trial,  to 
indorse  the  names  of  two  witnesses  upon  the 
information ;  no  claim  of  surprise  or  request  for 
delay  being  made  by  the  defendant  and  the 
record  failing  to  show  that  either  of  these  wit- 
nesses was  used  on  the  trial. 

2.  Larceny  «=»60—  Sufficiency  of  evidence 
to  show  ownership  of  property. 

The  ownership  of  the  property  in  question 
was  sufficiently  shown. 

3.  Criminal  law  <8= 304(6)— Judicial  notice 
that  cm  or  Gardner  is  in  Johnson 
county. 

This  court  takes  judicial  notice  that  the 
city  of  Gardner  is  in  Johnson  county. 

4.  Criminal  law  <8=>784(4)— Instruction  as 
to  circumstantial  evidence  proper. 

An  instruction  given  touching  the  sufficiency 
of  circumstantial  evidence  examined,  and  held 
proper. 

5.  Larceny  «=>64(7>— Evidence  sufficient 
to  sustain  verdict  of  guilty. 

The  circumstances  and  the  actions  of  the 
defendant  being  inconsistent  with  the  ordinary 
conduct  of  an  innocent  man>  the  verdict  of  the 
jury,  finding  the  defendant  guilty,  will  not  be 
overturned. 

Appeal  from  District  Court,  Johnson 
County. 

George  Pack  was  convicted  of  larceny  of 
an  automobile,  his  motion  for  new  trial  was 
overruled,  and  he  brings  error.  Affirmed. 

Little  &  Little  and  H.  L.  Burgess,  all  of 
Olathe,  for  appellant. 

Richard  J.  Hopkins,  of  Topeka,  and  O.  W. 
Gorsuch  and  J.  D.  Johnson,  both  of  Olathe, 
for  the  State. 

WEST,  J.  The  defendant  having  been  con- 
victed of  the  larceny  of  a  Ford  touring  car, 
1918  model,  of  the  alleged  value  of  $400,  ap- 
peals and  assigns  as  error  the  ruling  of  the 
trial  court  In  permitting  the  Indorsement 
on  the  information  of  the  names  of  certain 
witnesses,  in  giving  and  refusing  certain  in- 
structions, and  in  overruling  a  motion  for 
a  new  trial. 

[1]  The  record  shows  that  when  the  case 
was  called  the  county  attorney  was  permitted 
to  indorse  on  the  information  the  names  of 
two  witnesses.  It  is  stated  in  the  defendant's 
brief  that  the  indorsement  was  made  over 
the  objection  of  the  defendant,  without  as- 
signing any  reason  therefor,  and  without 
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a  decision,  by  the  way,  which  showed  that  the 
court  was  more  familiar  with  the  facts  of  the 
case  than  with  the  law."  Hagan  v.  State,  4 
Kan.  75,  78. 

We  assert  and  hold,  however,  that  there 
is  but  one  city  named  Gardner  in  the  state 
of  Kansas  and  that  is  In  Johnson  county. 

The  defendant  requested  an  instruction 
that— 

"A  conviction  may  rest  upon  circumstantial 
testimony  alone,  but  the  facts  and  circumstances 
must  be  .such  as  are  absolutely  incompatible 
upon  any  reasonable  hypothesis  with  the  inno- 
cence of  the  accused,  and  incapable  of  explana- 
tion upon  any  reasonable  hypothesis  other  than 
that  of  the  guilt  of  the  accused." 

[4]  The  court  charged  that — 

"When  the  state  relies  upon  circumstantial 
evidence  alone  for  proof,  the  rule  is  that  all  the 
links  in  the  chain  of  evidence  must  be  estab- 
lished by  the  evidence  beyond  a  reasonable 
doubt  This  does  not  mean,  however,  that  every 
particular  fact  going  to  make  up  a  link  in  the 
chain  of  evidence  must  be  established  beyond  a 
reasonable  doubt,  but  you  must  be  satisfied  from 
the  whole  evidence,  beyond  a  reasonable  doubt, 
of  the  truth  of  the  several  links,  and  each  of  the 
several  links  in  the  chain  of  circumstances." 

This  is  a  correct  statement  of  the  law. 
State  v.  Furney,  41  Kan.  115,  21  Pac.  213, 
13  Am.  St.  Rep.  262,  Corpus  Juris,  note  16, 
p.  765,  gives  the  two  lines  of  authority  touch- 
ing the  necessity  of  proving  beyond  a  reason- 
able doubt  each  link  in  a  chain  of  circum- 
stances. Ruling  Case  Law,  vol.  10,  p.  1014, 
f  205,  thus  states  the  rule: 

"It  is  not  necessary  that  each  essential  fact 
in  a  chain  of  circumstances  solely  relied  on  to 
connect  the  accused  in  a  criminal  case  with  the 
commission  of  an  offense,  when  separately  con- 
sidered, should  be  found  beyond  a  reasonable 
doubt,  as  one  essential  fact  may  derive  such 
support  from  .others  immediately  connected 
therewith  as  to  exclude  all  doubt  of  its  exist- 
ence; but  if  a  conviction  depends  entirely  on 
different  circumstances,  arranged  linkwlse,  con- 
necting the  defendant  with  the  crime  charged, 
then  each  and  every  one  of  these  must  be  es- 
tablished beyond  a  reasonable  doubt." 

In  the  case  cited  In  support  of  this,  State 
v.  Cohen,  108  Iowa,  208,  78  N.  W.  857,  75 
Am.  St.  Rep.  213,  "linkwlse"  is  explained. 
AVte  take  the  court  there  to  have  meant,  and 
the  true  basis  of  the  rule  to  be,  that,  if  cer- 
tain essential  circumstantial  facts  are  relied 
on  to  make  up  a  chain  of  circumstances  con- 
necting the  defendant,  then  each  one  must' be 
proved  beyond  n  reasonable  doubt;  for  In- 
stance, the  death  of  the  victim,  the  proximity 
of  the  deceased,  and  his  tracks  leading  away 
from  the  place  of  the  tragedy.  But  if,  to 
make  up  one  of  these  essentials,  it  was  neces- 
sary to  show  that  the  defendant  had  two 
pairs  of  shoes  which  would  leave  different 


imprints,  and  he  claimed  to  have  had  the 
other  pair  on  at  the  time,  the  identity  of  the 
ones  making  the  tracks  found  need  not  be 
proved  beyond  a  reasonable  doubt  Even  the 
prosecution  of  a  criminal  case  does  not  re- 
quire impossibilities,  and  such  an  impractical 
and  unnecessary  degree  of  proof  in  the  in- 
stance cited  might  well  be  impossible. 

[5]  It  was  argued  that  the  evidence  was 
not  sufficient  to  support  the  verdict,  and 
therefore  a  new  trial  should  have  been  grant- 
ed. There  Is  a  dearth  of  direct  and  positive 
testimony;  but  the  jury,  drawn  from  the 
body  of  the  county  where  the  defendant  had 
lived  the  entire  42  years  of  his  life,  were 
convinced  of  his  guilt  and  the  circumstances 
shown  justify  the  conclusion.  He  was  found 
In  possession  of  the  car  and  gave  an  un- 
satisfactory explanation  as  to  bow  it  had 
come  into  his  hands.  It  had  been  changed 
in  several  parts  and  the  number  appeared 
to  have  been  tampered  with,  and  it  was  testi- 
fied, without  objection  or  dispute,  that  he 
acted  "scared"  when  accused  by  the  owner 
of  the  theft  "He  would  swallow  three  or 
four  or  five  times,  and  gulp  like,  when  I  was 
talking  to  him."  These  are  not  the  indicia 
of  one's  bona  fide  possession  of  his  neighbor's 
property,  and  we  see  no  reason  for  overturn- 
ing the  verdict. 

The  Judgment  is  affirmed. 

All  the  Justices  concurring. 


STATE  v.  PHILLIPS.    (No.  22527.) 
(Supreme  Court  of  Kansas.  Jan.  10,  1020.) 

(Syllabus  by  the  Court.) 

1.  Criminal  law  <g=G28(3)  —  Propriett  or 

INDORSEMENT  OF  NAME  OF  WITNESS  AFTER 
STATE  HAD  RESTED. 

After  the  state  had  rested  and  the  defense 
had  moved  for  a  discharge,  the  county  attorney 
asked  permission  to  indorse  on  the  information 
the  name  of  a  witness  and  put  him  on  the 
stand,  stating  that  he  had  no  knowledge  of  his 
name  until  after  the  jury  had  been  brought  into 
the  box;  that  he  was  Informed  of  the  material- 
ity of  his  testimony,  but  was  unable  to  get  bis 
name,  and  did  not  learn  it  until  the  permission 
was  asked.  The  trial  court  granted  the  request 
which  was  before  the  defense  had  introduced 
any  testimony;  counsel  making  no  request  for 
time  or  claim  of  surprise.   Jleld,  not  error. 

2.  Criminal  law  «j=>304(2)— Judicial  notice 
that  a  Ford  touring  car  used  six  weeks 
is  worth  more  than  twenty  dollars. 

This  court  will  not  assume  to  be  more  igno- 
rant than  everybody  else,  but  will  take  judicial 
notice  of  the  fact,  which  everybody  else  knows, 
that  a  five-passenger  Ford  touring  car,  1018 
model,  used  six  weeks,  and  sold,  by  the  parties 
who  stole  it  for  $200,  was  worth  more  than  $20. 
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8.  Labcent  <8==>55,  62(2)  —  Evidence  (um- 

OIK  NT  TO  SHOW  WANT  OF  CONSENT  TO  TAK- 
ING AND  QUILT. 
The  testimony  sufficiently  showed  noncon- 
sent  of  the  owner  and  the  guilt  of  the  defend- 
ant 

Appeal  from  District  Court,  Johnson 
County. 

Lew  Phillips  was  convicted  of  stealing  an 
automobile,  bis  motion  for  new  trial  was  de- 
nied, and  he  appeals.  Affirmed. 

Little  &  Little,  of  Olathe,  for  appellant 
Richard  J.  Hopkins,  Atty.  Gen.,  and  C.  W. 

Gorsuch  and  J.  D.  Johnson,  both  of  Olathe, 

for  the  State. 

WEST,  J.  The  defendant,  convicted  of 
having  stolen  a  Ford  touring  car,  appeals  and 
assigns  as  error  the  ruling  of  the  trial  court 
In  permitting  the  name  of  a  witness  to  be  in- 
dorsed on  the  Information  after  the  state  had 
rested,  In  falling  to  direct  a  verdict  for  the 
defendant,  and  in  denying  a  motion  for  a  new 
trial. 

[1]  After  the  state  had  rested  and  the  de- 
fense had  moved  for  a  discharge,  the  county 
attorney  asked  leave  to  Indorse  on  the  infor- 
mation the  name  of  a  witness  and  to  put  him 
on  the  stand,  stating  that  he  had  no  knowl- 
edge of  his  name  until  after  the  jury  had  been 
brought  Into  the  box ;  that  he  was  informed  of 
the  materiality  of  his  evidence,  but  not  of 
his  name  until  request  was  made,  which  was 
before  the  defense  had  Introduced  any  evi- 
dence. The  record  does  not  indicate  that  the 
defendant  was  prejudiced  by  the  mere  time 
when  the  name  was  Indorsed,  or  that  any  re- 
quest was  made  for  delay  on  account  thereof, 
and  we  see  no  abuse  of  discretion  In  the  per- 
mission granted.  See  State  v.  Pack,  186 
Pac.  742. 

[2]  The  other  complaints  are  based  on  a 
claim  of  Insufficient  evidence  of  value  and  on 
failure  to  show  nonconsent  of  the  owner  to 
the  taking  of  bis  car.  It  is  difficult  to  keep 
a  straight  face  while  disposing  of  these  con- 
tentions. The  property  was  described  In  the 
Information  as  a  Ford  touring  car,  model  1018, 
and  the  owner  testified,  without  dispute,  that 
it  was  a  five-passenger  Ford  touring  car  run 
only  six  weeks.  We  must  not  assume  to  be 
more  ignorant  than  everybody  else,  and  every- 
body else  knows  that  such  a  car  is  worth  more 
than  $20.  The  defendant  himself,  testified, 
without  objection  or  dispute,  that  it  was  sold 
for  $200,  which  is  ten  times  the  value  neces- 
sary to  constitute  grand  larceny. 

[3]  It  is  true  that  the  owner  did  not  testify 
that  he  bad  not  given  his  consent  for  bis  car 
to  be  stolen  or  taken;  but  he  seems  to  have 
been  the  prosecuting  witness,  and  to  have 
verified  the  information  charging  the  defend- 
ant with  having  feloniously  taken  bis  car. 
He  testified  that— 


"It  was  run  into  the  garage  and  the  door 
fastened  on  the  inside  with  a  lock,  and*  there 
was  a  patent  lock  on  the  car.  I  had  the  key  in 
my  pocket  It  was  locked  on  the  inside,  and 
locked  with  the  chain  on  the  side." 

He  confronted  the  defendant  who— 

"asked  me  if  there  was  not  some  way  that  he 
could  square  that  up  with  me.  •  •  •  Then 
he  turned  around  and  told  me  he  did  not  steal 
the  car;  that  the  other  fellow  stole  the  car." 

It  would  be  a  queer  mind,  Indeed,  that 
could  harbor  any  doubt  that  the  car  was  tak- 
en without  the  consent  of  the  owner.  The 
sheriff  testified  that  he  asked  the  defendant 
bow  it  occurred,  and  he  said  he  did  not  steal 
the  car. 

"I  said:  'Lew,  you  know  about  it  Ton  had 
a  part  in  it'  'Well,  yes,'  he  said,  'I  did.'  He 
said,  'I  did  not  run  it  out  of  the  garage.'  He 
said,  'Hurd  did  that' 

"Q.  Did  he  say  that  he  was  there  at  the  gar- 
age when  Hurd  ran  it  out?  A.  Yes,  he  said  be 
was  there  at  the  garage  when  Hurd  ran  it  out 
He  said  Hurd  ran  it  out  and  then  his  car  was 
waiting  some  little  distance  from  there;  that 
Hurd  took  the  Dr.  Clutch  car,  and  he  took  his 
car,  and  they  drove  to  Kansas  City  and  sold  it 

"Q.  Now  what  if  anything,  did  he  say  about 
having  participated  in  the  proceeds  of  the  sale? 
A.  He  said  he  got  $100  of  it,  and  that  Hurd 
got  the  other  $100.  Sold  it  for  $200." 

There  Is  no  doubt  of  the  defendant's  guilt, 
and  there  was  no  material  error  In  the  trial. 
The  judgment  Is  affirmed. 
All  the  Justices  concurring. 


KIRBY  v.  KANSAS  CITY,  K.  V.  &  W.  RY. 
CO.    (No.  22448.) 

(Supreme  Court  of  Kansas.  Jan.  10,  1820.) 

(SvUaius  by  the  Court.) 

Railroads  <8=>327(12)— Pabsenoeb  in  auto- 
mobile WHO  COULD  HAVE  SEEN  APPROACH- 
ING OAS  IN  TIME  TO  WABN  DBIVEB,  BUT  WHO 
DID  NOT,  CANNOT  BECOVKB  FOB  INJUBT. 

A  mature  person,  who  attempts  to  cross  an 
interurban  railroad  track  without  taking  any 
precautions  for  his  own  safety,  while  riding  in 
an  automobile  with  another,  who  is  driving, 
cannot  recover  damages  for  injuries  sustained  in 
a  collision  with  a  car  on  the  track,  when  by 
looking  he  conld  have  seen  the  approaching  car 
in  time  to  have  warned  the  driver  of  the  danger. 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  Wilbur  H.  Klrby  against  the 
Kansas  City,  Kaw  Valley  &  Western  Rail- 
way Company.  Judgment  for  plaintiff,  and 
defendant  appeals.  Reversed,  and  judgment 
rendered  for  defendant. 
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McFadden  ft  Claflln,  of  Kansas  City,  for 
appellant 

J.  O.  Emerson  and  D.  3.  Smith,  both  of 
Kansas  City,  for  appellee. 

MARSHALL,  J.  The  defendant  appeals 
from  a  judgment  against  it  for  injuries  sus- 
tained by  the  plaintiff  in  an  accident  at  a 
crossing  of  a  public  highway  and  the  de- 
fendant's railroad.  The  evidence  showed 
that  the  defendant  operated  an  lnterurban 
railroad  from  Kansas  City  to  Lawrence 
through  a  station  known  as  Grlnter  Heights, 
where  a .  public  road  crossed  the  railroad 
almost  at  right  angles;  that  a  macadam 
road  ran  along  the  south  side  of  the  rail- 
road; that  A.  H.  Hart  with  an  automobile 
was  standing  east  of  the  road  which  crossed 
the  railroad  on  the  north  side  of  the  mac- 
adam road  but  south  of  the  railroad  track; 
that  the  plaintiff  went  to  Hart  and,  after 
a  little  conversation,  got  into  the  automobile 
with  Hart  and  started  to  ride  with  him  to 
Hart's  house;  that  in  doing  so  it  was  nec- 
essary to  cross  the  railroad  track;  that 
Hart  drove  the  automobile ;  that  they  start- 
ed across  the  track  without  looking  for  the 
approaching  car ;  that,  after  they  got  on  the 
track,  they  saw  a  car  coming  from  the  west, 
about  100  feet  away;  that  the  plaintiff 
jumped  out  of  the  automobile  and  was  In- 
jured ;  that  Hart  remained  in  the  automobile 
and  went  across  the  track  and  was  not  In- 
jured; and  that  the  automobile  was  not 
struck.  There  was  evidence  which  tended 
to  show  that  the  automobile  stopped  about 
4  feet  south  of  the  track,  then  started  across, 
and  stopped  again  on  the  track,  and  then 
went  across,  and  that  the  automobile  jumped 
In  crossing  the  track.  The  evidence  also 
tended  to  show  that  there  was  a  grade  in  the 
road  from  the  south  up  to  the  track,  and 
that  the  plank  on  the  side  of  the  track  was 
about  4  Inches  thick  and  about  4  Inches 
above  the  ground.  The  plaintiff  at  that  time 
was  26  or  27  years  old. 

The  jury  made  special  findings  of  fact  as 
follows: 

"(1)  When  plaintiff  got  into  the  automobile 
with  Mr.  Hart,  was  it  with  Intention  to  ride  to 
Mr.  Hart's  home  for  the  purpose  of  visiting  with 
him  during  a  part  of  the  day? 

"A.  Yes. 

"(2)  Was  the  plaintiff  familiar  with  the  loca- 
tion of  defendant's  tracks  at  the  time  and  place 
in  question  when  be  got  into  the  automobile  to 
go  to  Hart's  home? 

"A.  Yes. 

"(3)  Did  plaintiff  know  that  in  going  to  Mr. 
Hart's  home  in  the  automobile  they  would  have 
to  cross  the  track  of  the  defendant? 

"A.  Yes. 

"(4)  Did  plaintiff  know  that  cars,  both  pas- 
senger and  express,  were  operated  on  and  along 
the  tracks  of  defendant  at  different  intervals 
during  the  day,  and  over  the  crossing  in  ques- 
tion? 

"A.  Yes. 


'  "(5)  From  the  time  the  automobile  in  which 
plaintiff  was  riding  started  until  it  reached  a 
point  where  the  front  wheels  were  upon  defend- 
ant's track,  did  he  look  to  see  if  there  was  a 
car  approaching  the  crossing  from  the  west? 
"A.  No. 

"(6)  If  plnintiff  or  the  driver  of  the  automobile 
had  looked  toward  the  west  at  any  time  after 
the  automobile  was  started  and  before  it  reach- 
ed the  railroad  track,  could  they  or  either  of 
them  have  seen  the  approaching  car  in  time  to 
have  stopped  before  going  upon  the  track? 

"A.  Yes. 

"(7)  When  the  automobile  got  upon  defend- 
ant's track,  what  distance  was  the  approaching 
car  from  the  crossing? 

"A.  On  or  about  100  feet 

"  (8)  Did  Mr.  Hart  tell  the  plaintiff  to  remain 
in  the  automobile  when  he  saw  that  plaintiff 
was  preparing  to  get  out? 

"A.  Yes. 

"(9)  If  the  plaintiff  bad  remained  in  his  scat 
in  the  automobile,  would  he  have  been  injured? 
"A.  No. 

"(10)  Was  plaintiff  struck  by  defendant's  car 
at  the  time  in  question? 
"A.  Yes. 

"(11)  If  you  answer  question  10,  'Yes,'  then 
state  on  what  witness'  testimony  you  base  such 
answer. 

"A.  Mr.  Kirby,  H.  C. 

"(12)  After  the  motorman  saw  the  automobile 
start  to  cross  the  track  in  front  of  his  car  from 
the  place  where  be  testified  it  had  stopped  im- 
mediately south  of  the  track,  did  he  do  all  he 
could  properly  do  to  stop  his  car  before  reach- 
ing the  crossing? 

"A.  Yes. 

.   "(14)  Did  the  automobile  in  which  plaintiff 
was  riding  pass  over  the  railroad  track  without 
being  struck  by  the  car? 
"A.  Yes." 

For  the  purpose  of  discussion,  It  Is  as- 
sumed that  the  defendant  was  negligent  in 
some  one  or  more  of  the  particulars  alleged. 
The  defendant  argues  that  the  court  erred 
in  overruling  its  demurrer  to  the  plaintiff's 
evidence,  in  refusing  to  give  defendant's  per- 
emptory Instruction  for  a  verdict  in  favor 
of  the  defendant,  in  overruling  the  motion 
of  the  defendant  for  judgment  on  the  special 
findings  and  to  set  aside  the  general  verdict, 
in  entering  a  judgment  for  the  plaintiff,  and 
argues  that  the  judgment  is  contrary  to  law 
and  without  evidence  to  support  it  The 
argument  turns  on  the  contributory  negli- 
gence of  the  plaintiff. 

Was  the  plaintiff  guilty  of  contributory 
negligence?  He  and  the  driver  of  the  auto- 
mobile started  across  the  railroad  track  with- 
out looking  to  see  if  a  car  were  approaching. 
The  driver  of  the  automobile  was  clearly 
guilty  of  negligence.  If  he  had  sustained 
any  injury,  he  could  not  recover  therefor. 
Jacobs  v.  Railroad  Co.,  97  Kan.  247,  154  Pa?. 
1023,  L.  R.  A.  1916D,  7S3,  Ann.  Cas.  1918D, 
384;  Wehe  v.  Railroad  Co.,  97  Kan.  794, 
166  Pac.  742,  L.  R.  A.  19I6B,  455. 

In  Corley  v.  Railroad  Co.,  90  Kan  70,  133 
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Pac.  655, 
said: 


Ann.  Gas.  1915B,  764,  this  court 


"One  who,  while  riding  in  an  automobile  aa 
the  guest  of  the  driver,  is  injured  by  a  collision 
at  a  railroad  crossing,  caused  by  the  negligence 
of  the  company,  is  not  precluded  from  recover- 
ing damages  therefor  by  the  fact  that  the  fail- 
ure of  the  driver  to  exercise  due  caution  was  a 
contributing  cause  of  the  injury." 

In  Schaefer  Interurban  Railway  Co.. 
104  Kan.  894,  179  Pac  323,  the  court  used 
the  following  language: 

"Persona  in  complete  and  independent  con- 
trol of  their  own  movements,  who  are  about  to 
cross  a  railway  track,  like  pedestrians  and  driv- 
ers of  horse  vehicles  and  automobiles,  will  not 
be  permitted  to  recover  against  a  negligent  rail- 
way company  unless  they  themselves  are  free 
from  negligence.  A.,  T.  ft  S.  F.  R  Oo.  v.  Priest, 
50  Kan.  16,  23,  31  Pac.  674;  Railway  Go.  v. 
Wheelbarger,  75  Kan.  811,  88  Pac  631 ;  Wehe 
v.  Railway  Co.,  97  Kan.  794,  56  Pac  742;  Wil- 
liams v.  Electric  Railroad  Co.,  102  Kan.  268, 
170  Pac.  397. 

"There  is  a  somewhat  different  rule  which 
applies  to  persons  riding  in  a  buggy  or  auto- 
mobile who  have  no  control  of  the  vehicle. 
While  such  persons  are  charged  with  the  duty 
of  looking  out  for  their  own  safety  as  far  as 
practicable  (Bush  v.  Railroad  Co.,  62  Kan.  709, 
64  Pac  624;  Railway  Co.  v.  Bussey,  66  Kan. 
735,  71  Pac.  261 ;  Breeder  v.  Railway  Co.,  74 
Kan.  256,  86  Pac.  472 ;  Pair  v.  Traction  Co., 
102  Kan.  611,  171  Pac.  649;  and  note  in  64 
I*.  R.  A.  [N.  S.]  1915B,  955  et  aeq.),  yet  they 
are  not  necessarily  negligent  merely  because 
their  driver  is  negligent  (Williams  v.  Wi thing- 
ton,  88  Kan.  809,  129  Pac.  1148;  Denton  v. 
Railway  Co.,  90  Kan.  51,  133  Pac.  558  [47  L. 
R.  A.  (N.  S.)  820,  Ann.  Caa.  1915B,  639] ;  Den- 
ton v.  Railway  Co.,  97  Kan.  498,  155  Pac.  812 ; 
Oorley  v.  Railway  Co.,  90  Kan.  70,  133  Pac 
555  [Ann.  Gas.  1915B,  764] ;  Burzio  v.  Railway 
Co.,  102  Kan.  287,  171  Pac  351  [L.  R.  A. 
1918C,  997])."  104  Kan.  398,  179  Pac.  325. 

The  following  language  is  found  in  Bush 
v.  Railway  Co.,  62  Kan.  709,  64  Pac  624: 

"Where  one  person  is  riding  with  another 
for  the  mutual  pleasure  of  both,  with  equal  op- 
portunity to  see  and  ability  to  appreciate  the 
danger,  and  is  in  fact  looking  out  for  herself, 
but  makes  no  effort  to  avoid  the  danger,  ahe  is 
chargeable  with  the  want  of  care  which  results 
in  injury." 

The  plaintiff  was  under  some  obligation  to 
look  out  for  his  own  safety.  He  should  not 
have  attempted  to  cross  the  railroad  track 
relying  completely  upon  the  driver  of  the 
automobile  to  take  the  necessary  steps  for 
their  safety.  The  plaintiff  ought  to  have 
looked  for  the  approaching  car,  and,  if  he 
bad  seen  one,  he  should  have  notified  the 
driver.  That  much  he  ought  to  have  done  for 
his  own  protection.  When  he  saw  the  de- 
fendant's car  approaching,  he  did  under- 
take to  protect  himself  by  jumping  out  of  the 


automobile,  doing  that  contrary  to  the  re- 
quest of  the  driver  that  he  remain.  Probably 
that  appeared  to  the  plaintiff  as  the  safest 
thing  to  do.  That  was  not  contributory 
negligence  on  his  part;  but,  because  of  bis 
failure  to  look  for  a  car  before  going  upon 
the  railroad  track,  he  was  guilty  of  such 
negligence.  That  prevents  his  recovery. 

The  judgment  is  reversed,  and  judgment 
Is  rendered  for  the  defendant. 

All  the  Justices  concurring. 


BLAIR  v.  BLAIR.    (No.  22441.) 
(Supreme  Court  of  Kansas.  Jan.  10, 1920.) 
(Byllabtu  ay  the  Court.) 

1.  Husband  and  wife  «=>278(1) — Pbopehtt 
bights  agreement  mat  be  made  after  sep- 
aration ob  in  contemplation  of  immedi- 
ate separation. 

A  valid  agreement  as  to  property  rights  may 
be  made  between  husband  and  wife  who  have 
separated  or  who  contemplate  an  immediate  sep- 
aration. 

2.  DlVOBCE  «=»281,  235— DlSCEBTION  TO  AL- 
LOW ALIMONY  UPON  CONSIDERATION  OF  AP- 
PLICANT'S CONDUCT,  DURATION  OF  MARRIAGE 
RELATION,  AND  ANTENUPTIAL  AGREEMENT. 

In  an  action  for  divorce  the  court  may  ex- 
ercise a  broad  discretion  in  the  allowance  of 
alimony  and  may  give  consideration  to  the  con- 
duct of  the  applicant,  an  antenuptial  agreement 
and  final  settlement,  and  the  amount  Of  money 
paid  under  such  agreement,  the  duration  of  the 
marriage  relation,  and  other  pertinent  circum- 
stances, and  herein  it  is  held,  that  the  discre- 
tion of  the  court  was  not  abased  in  adjudging 
that  the  defendant  was  not  entitled  to  alimony. 

Appeal  from  District  Court,  Lincoln  County. 

Action  for  divorce  by  John  H.  Blair  against 
Llllie  C.  Blair.  From  a  Judgment  granting 
plaintiff  a  divorce  and  denying  alimony  to 
defendant,  she  appeals.  Affirmed. 

N.  H.  M apes  and  F.  Dolezal,  both  of  Free- 
mont,  Neb.,  for  appellant. 

Burch,  Lltowich  ft  Royce,  of  Salina,  for 
appellee. 

JOHNSTON,  C.  J.  This  Is  an  appeal  from 
a  judgment  granting  John  H.  Blair  a  divorce 
from  Llllie  C.  Blair,  because  of  her  fault, 
and  decreeing  that,  by  reason  of  certain 
agreements  between  them  and  payments  made 
by  the  plaintiff,  the  defendant  was  not  en- 
titled to  an  allowance  of  alimony. 

The  main  contention  of  the  defendant  is 
that  the  findings  and  judgment  are  not  sup- 
ported by  the  testimony.  A  recital  of  all  the 
testimony  in  the  case  would  not  be  justified, 
since  it  was  conceded  at  the  oral  argument 
that  upon  an  appeal  this  court  cannot  weigh 
conflicting  testimony  nor  set  aside  findings  of 
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fact  based  on  supporting  testimony,  and 
therefore  the  findings  in  question  must  be  up- 
held. Even  If  the  concession  had  not  been 
made,  It  must  have  been  concluded  by  this 
court  that  there  was  competent  and  substan- 
tial evidence  before  the  trial  court  fairly 
tending  to  support  its  findings.  The  ground  of 
divorce  was  abandonment,  and  plaintiff  al 
leged  that  matters  of  alimony  and  the  adjust- 
ment of  property  rights  had  been  settled  and 
determined  by  the  agreement  of  the  parties. 
They  were  married  on  September  1,  1914, 
each  at  that  time  having  a  number  of  chil- 
dren by  a  former  marriage.  The  defendant 
was  a  niece  of  plaintiff's  former  wife,  and, 
although  a  resident  of  another  state,  had  of- 
ten visited  in  plaintiff's  home,  and,  as  two 
of  her  sisters  lived  in  the  community  with 
plaintiff,  she  had  an  opportunity  to  learn,  and 
It  appears  that  she  was  reasonably  well  in- 
formed, as  to  the  plaintiff's  situation  and 
financial  condition  at  the  time  of  the  mar- 
riage. The  extent  of  his  property  and  the 
income  derived  from  It  were  frankly  discussed 
between  them,  and  in  contemplation  of  the 
marriage  an  antenuptial  agreement  was 
made,  which  was  executed  shortly  before  the 
ceremony  was  performed.  Because  of  the 
loss  of  that  agreement,  another  in  like  terms 
was  executed  about  two  months  after  the 
marriage  had  taken  place.  The  agreement, 
In  short,  was  that  he  would  pay  her  $2,500; 
that  there  should  be  a  segregation  of  their 
property  rights,  each  to  hold  and  dispose  of 
his  or  her  then  owned  or  afterwards  to  be  ac- 
quired property  as  fully  as  if  no  marriage 
had  occurred.  They  lived  together  about  two 
years,  when  a  disagreement  arose,  and  de- 
fendant left  the  plaintiff  and  returned  to 
Nebraska.  During  the  time  that  they  lived 
together,  plaintiff  paid  his  wife  $1,000  of  the 
amount  stipulated  in  the  antenuptial  agree- 
ment Some  criticisms  of  this  agreement  and 
the  manner  In  which  it  was  obtained  have 
been  made,  but  It  is  now  conceded  tLat  It  Is 
a  valid  and  binding  contract 

An  attack  is  made  on  the  refusal  to  allow 
alimony  and  the  enforcement  of  the  final  set- 
tlement that  was  made  between  the  parties. 
After  the  defendant  had  abandoned  plaintiff 
and  declared  that  she  would  never  live  with 
him  again,  a  final  adjustment  of  their  prop- 
erty rights  was  arrived  at,  and,  on  the  pay- 
ment to  the  defendant  by  plaintiff  of  $200  in 
addition  to  the  $1,600  already  mentioned,  the 
following  writing  was  executed : 

"This  agreement  made  and  entered  .into  this 
10th  day  of  August,  1916,  by  and  between 
Lillie  C.  Blair,  party  of  the  first  part,  and  J. 
H.  Blair,  party  of  the  second  part,  both  of 
Barnard,  Lincoln  county,  Kansas,  husband  and 
wife,  witnesseth: 

"That  said  Lillie  C.  Blair,  party  of  the  first 
part,  for  and  in  consideration  of  eighteen  hun- 
dred ($1,800.00)  dollars,  paid  by  J.  II.  Blair  to 
Lillie  C.  Blair,  the  receipt  of  which  is  hereby 
acknowledged,  docs  hereby  release  all  claim, 
right,  title,  interest,  estate  or  right  of  action 


of  whatsoever  nature  in  any  and  all  property, 
both  real,  personal  and  mixed  now  owned  or 
hereafter  acquired  by  the  Bald  J.  H.  Blair. 

"In  witness  whereof  said  parties  have  attached 
their  signature  this  the  19th  day  of  August, 
1916. 

"Lillie  C.  Blair,  Party  of  the  First  Part. 
"J.  H.  Blair,  Party  of  the  Second  Part." 

[1]  It  Is  insisted  that  the  writing  Is  not  a 
valid  separation  agreement,  that  It  lacks 
sufficient  consideration,  and  is  not  fair  and 
reasonable  in  its  provisions.  Although  some 
aspersions  have  been  cast  upon  the  attorney 
who  prepared  the  agreements,  they  appear 
to  be  wholly  unwarranted.  Nothing  in  his 
action  Indicates -a  violation  of  any  law  or 
rule  of  professional  ethics.  Instead  of  a 
showing  of  duress  or  deceit,  the  defendant's 
testimony  shows  that  the  transaction  was 
openly  and  fairly  conducted.  After  the  terms 
of  the  agreement  had  been  arranged  and  she 
had  stated  the  amount  to  which  she  thought 
herself  entitled,  the  plaintiff  offered  to  sup- 
plement it  by  the  payment  of  $125  more  than 
she  asked  for.  There  was  no  lack  of  con- 
sideration, and  a  valid  agreement  as  to  prop- 
erty rights  may  be  made  between  husband 
and  wife  who  have  separated  or  contemplate 
an  Immediate  separation.  King  v.  Mollohan, 
61  Kan.  683,  60  Pac.  781 ;  Amspoker  v.  Ams- 
poker,  99  Neb.  122, 155  N.  W.  602 ;  note,  12  L. 
R.  A.  (N.  S.)  848.  Although  not  In  torm  a 
separation  agreement,  it  evidenced  a  final  set- 
tlement of  their  property  rights.  A  separa- 
tion had  occurred  through  no  fault  of  the 
plaintiff.  No  stipulation  was  made  In  the 
writing  relating  to  a  divorce,  nor  is  there 
anything  in  the  proof  that  a  divorce  was  then 
within  the  contemplation  of  the  parties.  The 
writing,  whether  It  Is  treated  as  a  separation 
agreement  or  only  as  a  receipt  for  money 
paid  In  the  settlement,  was  a  proper  matter 
for  consideration  In  determining  whether  ali- 
mony should  be  allowed  to  the  defendant. 

[I]  Although  the  court  was  not  bound  by 
the  agreements  of  the  parties  as  to  the  suf- 
ficiency and  reasonableness  of  the  allowances 
made  to  the  defendant,  it  was  at  liberty  to 
take  into  account  the  unjustifiable  conduct  of 
the  defendant  in  abandoning  the  plaintiff, 
the  antenuptial  agreement,  and  the  money 
paid  in  pursuance  of  it  as  well  as  what  was 
subsequently  paid  on  the  final  adjustment 
after  the  separation  had  occurred,  the  short 
time  she  remained  in  plaintiff's  home,  what 
she  contributed  to  the  estate  while  she  lived 
with  him,  the  financial  condition  of  each,  and 
other  circumstances  not  necessary  to  mention. 

In  view  of  the  circumstances  that  have 
been  mentioned,  we  cannot  say  that  the  court 
ruled  erroneously  in  adjudging  that  defend- 
ant was  not  entitled  to  alimony  or  any  fur- 
ther allowance.  In  awarding  alimony  a 
broad  discretion  is  given  to  the  trial  court 
in  determining  what  allowances  shall  be 
deemed  sufficient  in  cases  of  this  character, 
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and  It  cannot  be  held  that  Its  discretion  was 
abused  in  this  instance. 

Judgment  affirmed. 

All  the  Justices  concurring. 


DUNN  v.  WINANS  et  aL    (No.  22888.) 


(Supreme  Court  of  Kansas.  Jan.  10, 1920. 
hearing  Denied  Feb.  11,  1920.) 


Be- 


(Syllabus  by  the  Court.) 

1.  Frauds,  statute  of  «=>129  (4)— Delivery 
of  possession  or  fait  or  .realty  does  hot 

TAKE  ORAL  CONTRACT  FOB  SALE  OUT  OF  STAT- 
UTE. 

An  indivisible  oral  contract  for  the  sale  of 
real  property  is  not  taken  out  of  the  operation 
of  the  statute  of  frauds  by  the  delivery  of  pos- 
session of  part  of  the  property. 

2.  Frauds,  statute  of  <S=»138  (5)— Purchas- 
er PUT  IN  POSSESSION  OF  UNENFORCEABLE 
CONTRACT  FOB  BALE  OF  REALTY  MAT  RECOVER 
FOR  IMPROVEMENTS  ON  NONPERFORMANCE. 

A  purchaser  of  real  property  under  an  oral 
contract,  nonenforceable  on  account  of  the  stat- 
ute of  frauds,  who  is  by  the  vendor  put  into 
possession  of  a  part  of  the  real  property  pur- 
chased, and  who  makes  improvements  thereon, 
may  recover  the  damages  sustained  by  him  on 
account  of  such  improvements,  if  the  vendor 
refuses  to  perform  his  contract 

8.  Courts  «J=>222(5)  —  Determination  of 

MATTERS  IN  CONTROVERSY  ON  APPEAL  FROM 
DISTRICT  COURT. 

Where  an  action  of  which  the  Supreme 
Court  has  jurisdiction  is  appealed  from  the 
district  court  to  the  Supreme  Court,  the  latter 
will  determine  all  matters  in  controversy,  al- 
though on  examination  it  is  determined  that 
the  action  is  not  well  founded  except  as  to  a 
claim  of  ?50. 

Appeal  from  District  Court,  Sedgwick 
County. 

Action  for  specific  performance  by  O.  J. 
Dunn  against  Gertrude  Winans  and  others. 
Judgment  for  defendants  on  demurrer  to  pe- 
tition, and  plaintiff  appeals.  Reversed  and 
remanded,  with  directions  as  to  procedure  on 
account  of  improvements,  and  judgment  af- 
firmed as  to  cause  of  action  and  as  to  other 
allegations  of  damage. 

Blake,  Ayres  &  McCorkle  and  Wilbur  H. 
Jones,  all  of  Wichita,  for  appellant. 

E.  L.  Foulke  and  Kenneth  K.  Cox,  both  of 
Wichita,  for  appellees. 

MARSHALL,  J.  The  plaintiff,  O.  J.  Dunn, 
brought  this  action  to  compel  specific  per- 
formance of  an  oral  agreement  for  the  con- 
veyance of  real  property.  Judgment  was  ren- 


dered In  favor  of  the  defendants  on  a  demur- 
rer  to  the  plaintiff's  petition. 
The  petition  alleges: 

"That  on  or  about  the  29th  day  of  March, 
1918,  defendants  entered  into  an  agreement 
with  plaintiff  whereby  they  agreed  to  sell  and 
did  sell  to  said  plaintiff  the  real  estate  hereinbe- 
fore described  and  agreed  to  convey  said  proper- 
ty to  said  plaintiff  by  deed  of  general  warran- 
ty,'' for  a  certain  consideration  named  in  the 
petition. 

The  petition  further  alleges: 

"That  on  die  30th  day  of  March,  1918,  defend- 
ant placed  plaintiff  in  possession  of  said  prop- 
erty except  the  house  thereon;  that  plaintiff 
entered  into  possession  of  said  property,  put  in 
garden  and  crops,  set  out  berry  bushes  thereon 
and  other  shrubs,  reseeded  portion  of  said  lots 
to  alfalfa,  and  has  expended  considerable  money 
and  time  in  improving  said  property,  and  has 
been  damaged,  to  wit,  the  sum  of  $50." 

The  petition  also  alleges  that  the  plaintiff 
was  damaged  in  the  sum  of  $300  by  reason  of 
the  sale  of  his  home  for  the  purpose  of  car- 
rying out  his  contract  with  the  defendants; 
and  that  the  plaintiff  was  damaged  in  the 
further  sum  of  $1,000  by  reason  of  the  value 
of  the  property  contracted  to  be  sold,  over 
and  above  the  contract  price.  The  petition 
prays  for  a  conveyance  of  the  real  property, 
but,  if  such  conveyance  cannot  be  executed, 
then  for  the  sum  of  $1,350  as  damages. 

[1]  1.  Each  side  in  its  brief  states  that  this 
action  is  brought  for  the  specific  performance 
of  an  oral  contract  to  convey  real  estate.  The 
question  discussed  is:  Was  there  sufficient 
possession  given  to  the  plaintiff  to  take  this 
contract  out  of  the  operation  of  the  statute  of 
frauds,  sections  4888  and  4889  of  the  General 
Statutes  of  1915?  The  role  is  that,  to  take  a 
parol  contract  for  the  sale  of  land  out  of  the 
statute  of  frauds  by  reason  of  a  delivery  of 
possession,  such  possession  must  be  notori- 
ous, exclusive,  and  obviously  in  pursuance  of 
the  contract  Baldwin  v.  Squler,  31  Kan.  283, 
284,  1  Pae.  591 ;  O'Brien  v.  Foulke,  68  Kan. 
475,  77  Pac.  103;  Baldwin  v.  Baldwin,  73 
Kan.  39,  84  Pac.  568,  4  L.  R.  A.  (N.  S.)  957. 

The  contract  as  alleged  in  the  petition  pro- 
vides for  the  sale  of  certain  lots  In  Wichita 
on  the  payment  of  certain  sums  of  money  and 
the  assumption  of  a  mortgage  on  the  prop- 
erty. The  contract  is  not  divisible;  it  is  one 
entire  contract  and  cannot  be  separated  into 
parts.  Under  such  a  contract,  possession  of 
the  property  intended  to  be  conveyed  must  be 
of  all  the  property,  in  order  for  that  posses- 
sion to  be  exclusive.  When  a  part  of  the 
property  to  be  conveyed  is  retained,  and  a 
part  only  delivered,  the  possession  of  the  part 
delivered  cannot  be  set  up  to  take  the  con- 
tract out  of  the  operation  of  the  statute  of 
frauds.  The  property  in  controversy  consists 
of  21  lots  and  a  house  in  Wichita.  As  thede- 
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fendants  retained  possession  of  the  house, 
the  plaintiffs  did  not  have  exclusive  posses- 
sion of  the  property.  Specific  performance 
cannot  be  compelled. 

[2]  2.  Delsber  v.  Stein,  34  Kan.  39,  7  Pac. 
608,  and  Baldridge  v.  Oentgraf,  82  Kan.  240, 
108  Pac.  83,  are  cited  by  the  plaintiff  for  the 
purpose  of  establishing  that  he  is  entitled  to 
recover  the  $50  damages  sustained  by  him  for' 
making  permanent  improvements  on  the 
property.  In  Deisher  v.  Stein,  It  was  held 
that,  under  a  parol  lease,  a  lessee  who  had 
entered  into  possession  of  the  land  and 
had  expended  time,  labor,  money,  and  mate- 
rials in  making  Improvements,  can  recover 
from  the  landowner  such  damages  as  In  Jus- 
tice and  equity  he  should  recover;  "that  the 
taking  of  the  possession  of  the  property,  and 
expending  time,  labor,  money,  and  materials 
thereon,  to  this  extent  takes  the  case  out  of 
the  statute  of  frauds."  In.  Baldridge  v.  Cent- 
graf,  it  was  held  that  the  purchaser  of  real 
property  under  an  oral  contract,  who  had 
moved  into  the  property,  and  who  had  incur- 
red expense  in  reliance  upon  the  agreement, 
might  assert  a  claim  for  reimbursement,  not 
under  the  contract,  but  upon  all  the  facts  of 
the  case.  In  lister  v.  Batson,  8  Kan.  420,  the 
purchaser  of  real  property  under  an  oral  con- 
tract was  "put  in  possession  of  said  land  ex- 
cept the  dwelling  house  thereon."  The  con- 
tract was  not  performed,  and  the  court  said: 

"The  vendee  in  such  case  is  entitled  to  com- 
pensation only  for  the  expenditure  of  money  and 
labor  bestowed  upon  the  land  of  which  he  is 
denied  any  benefit  by  the  fault  of  the  vendor." 

In  Wonsettler  v.  Lee,  40  Kan.  367, 19  Pac. 
862,  this  court  said : 

"A  party  who  performs  labor  for  another  un- 
der a  verbal  contract  not  capable  of  performance 
within  one  year,  and  which  the  other  party  re- 
fuses to  carry  out,  cannot  enforce  such  agree- 
ment; but  the  party  refusing  to  perform,  and 
who  has  received  the  benefits  of  the  labor,  is 
liable  for  the  same  upon  a  quantum  meruit." 

Under  these  declarations  of  this  court  the 
plaintiff  Is  entitled  to  recover  the  damages 
sustained  by  him  by  reason  of  the  improve- 
ments be  made  on  the  property.  But  he  Is 
not  entitled  to  recover  damages  on  account  of 
the  sale  of  his  former  home,  nor  on  account 
of  the  increase  in  the  value  of  the  property 
purchased.  The  allegations  concerning  the 
$30  damages  on  account  of  improvements 
made  by  the  plaintiff  state  a  cause  of  action 
and  compel  a  reversal  of  the  judgment,  but 
the  plaintiff  is  not  entitled  to  recover  for  any 
other  Item  of  damage  alleged. 

[3]  3.  The  defendants  contend  that  this 
court  does  not  have  jurisdiction  to  order  a 
reversal  of  the  judgment  on  account  of  the 
$50  damages  alleged  In  the  petition.  The  an- 
swer to  this  contention  is  that  the  action  Is 
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one  to  compel  specific  performance,  and  of 
that  this  court  has  jurisdiction.  The  prayer 
of  the  plaintiff  Is  in  the  alternative;  if  spe- 
cific performance  cannot  be  had,  then  $1350 
Is  asked,  of  which  this  court  also  has  juris- 
diction. The  judgment  is  one  from  which  an 
appeal  can  properly  be  taken.  When  that  ap- 
peal Is  filed  in  this  court,  It  has  jurisdiction 
to  determine  all  matters  presented.  This 
view  is  supported  by  Robinson  v.  Lamoureaux, 
71  Kan.  850,  80  Pac.  095,  and  by  OardweU  v. 
Railroad  Oo,  90  Kan.  707,  136  Pac  244. 

The  judgment  is  reversed,  and  the  cause 
is  remanded,  with  directions  to  proceed  un- 
der the  cause  of  action  stated  for  $50  dam- 
ages on  account  of  improvements  made,  but 
for  no  other  purpose.  The  judgment  is  af- 
firmed as  to  the  cause  of  action  for  specific 
performance  and  as  to  all  other  allegations 
of  damage. 

All  the  Justices  concurring. 


SCHROTH  v.  BARDRICK  et  si  (No.  22442.) 
(Supreme  Court  of  Kansas.  Jan.  10,  1920.) 

(Syllabus  by  the  Court.) 

Appeal  and  ebbob«=»1050(1)— Evidence  <S=> 
271(7)— Ebboneous  admission  of  evidence 
or  plaintiff's  statement  was'  ebboneous 

AND  PREJUDICIAL. 

The  proceedings  considered,  and  held,  that 
certain  evidence  was  Improperly  admitted,  and 
that  the  error  committed  in  admitting  the  evi- 
dence was  prejudicial. 

Appeal  from  District  Court,  Mitchell 
County. 

Action  by  W.  J.  Schroth  against  George 
Bardrick  and  the  Thomas  Mortgage  Com- 
pany. Verdict  and  judgment  for  defendant 
Company,  and  defendant  Bardrick,  joining 
It,  appeals.  Motion  by  Company  to  dismiss 
its  appeal  allowed,  judgment  reversed,  and 
cause  remanded,  with  direction  to  grant  a 
new  trial  on  a  single  Issue. 

R.  L.  Hamilton,  of  Beloit,  for  appellant 
R,  M.  Anderson,  of  Beloit,  and  Samuel 
Spencer,  of  Emporia,  for  appellees. 

BURCH,  J.  The  action  was  one  against 
an  agent  to  recover  a  portion  of  the  proceeds 
of  a  loan  procured  for  the  plaintiff.  A  mort- 
gage company  from  which  a  portion  of  the 
loan  was  obtained  was  joined  as  defendant. 
The  verdict  and  judgment  were  against  the 
agent,  who  appeals,  and  who  will  be  referred 
to  hereafter  as  the  defendant. 

The  plaintiff  sued  for  $868.43  and  damages. 
The  defendant  pleaded  payment  of  various 
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sums  by  authority  of  the  plaintiff,  and  ad- 
mitted be  had  In  hla  hands  an  unexpended 
balance  of  the  proceeds  of  the  loan,  amount- 
ing to  $251.73,  which  he  brought  into  court 
for  the  plaintiff.  The  petition  admitted  that 
certain  sums  had  been  properly  expended  at 
his  direction  and  for  hla  benefit.  At  the  trial 
he  repudiated  some  of  the  items.  A  much- 
disputed  matter  was,  whether  or  not  the 
plaintiff  was  to  pay  the  defendant  a  com- 
mission of  $250  for  procuring  the  loan.  The 
verdict  was  for  $501.73,  which  Is  the  amount 
admitted  by  the  defendant  to  be  due,  plus 
the  amount  of  the  disputed  commission; 
therefore  it  may  be  assumed  all  issues  were 
determined  in  favor  of  the  defendant,  except 
that  relating  to  payment  of  a  commission. 

The  plaintiff  gave  the  defendant  a  written 
application  to  the  mortgage  company  for  a 
loan  of  $5,000  at  5%  per  cent,  and  a  com- 
mission of  $250,  payable  concurrently  with 
the  loan.  By  agreement  between  the  de- 
fendant and  the  mortgage  company,  they 
were  to  divide  the  commission  equally.  A 
principal  coupon  note  and  mortgage  for 
$5,000,  commission  notes  amounting  to  $250, 
and  a  commission  mortgage,  were  prepared 
by  the  mortgage  company,  and  were  sent  to 
the  defendant  for  execution  by  the  plaintiff. 
The  plaintiff  needed  an  additional  $500,  and 
the  defendant  arranged  with  a  bank  to  fur- 
nish the  money.  The  $5,000  note  and  mort- 
gage to  the  mortgage  company  were  dnly  exe- 
cuted. The  commission  notes  and  commission 
mortgage  were  not  used,  and  the  plaintiff 
signed  a  note  for  $750,  which  included  $500 
additional  funds  and  the  commission  of  $250. 
This  note  was  secured  by  a  second  mortgage, 
and  was  discounted  at  the  bank ;  the  defend- 
ant himself  paying  the  discount  The  origi- 
nal commission  notes  and  commission  mort- 
gage were  not  used,  to  avoid  giving  and  re- 
cording a  third  mortgage.  When  the  funds 
had  been  applied  to  payment  of  designated 
bills,  the  plaintiff  was  astonished  at  the 
small  ness  of  the  balance  due  him,  disputed 
statements  of  account  rendered  by  the  mort- 
gage company  and  by  the  defendant,  and 
finally  sued  them  both. 

While  the  plaintiff  testified,  sometimes 
after  being  coached,  that  the  defendant  said 
the  loan  was  to  be  at  5%  per  cent,  without 
a  commission,  there  was  strong  evidence  to 
the  contrary.  The  evidence  properly  ad- 
mitted will  not  be  discussed,  further  than  to 
note  that  the  written  application  providing 
for  payment  of  a  commission  was  not  im- 
peached. True,  the  plaintiff  testified  he  did 
not  have  his  spectacles,  and  did  not  read 
the  application  when  he  signed  it ;  but  those 
facts  constituted  no  excuse  for  not  knowing 
the  contents  of  the  instrument. 

Another  loan  agent  was  permitted  to  testi- 
fy, over  objection,  that  he  took  the  plaintiff's 


application  for  a  loan  of  $5,500,  at  5%  per 
cent.,  and  1  per  cent  commission,  and  wai 
on  the  point  of  dosing  the  loan,  when  the 
plaintiff  refused  to  take  it  because,  as  be 
said,  he  was  getting  the  money  at  5%  per 
cent  This  testimony  was  clearly  improper, 
and  was  likely  to  be  damaging  to  the  de- 
fendant because  It  would  appear,  to  the  un- 
trained mind  of  the  jury,  to  furnish  sub- 
stantial corroboration  of  the  plaintiff's  testi- 
mony. The  plaintiff's  evidence  stood  in  need 
of  corroboration;  and  consequently  the  court 
Is  Unable  to  say  the  error,  In  admitting  the 
evidence  was  not  prejudicial. 

The  jury  relieved  the  mortgage  company 
from  liability  to  the  plaintiff.  Judgment 
was  rendered  in  its  favor,  and  the  plaintiff 
did  not  appeal.  The  defendant  Joined  the 
mortgage  company  in  this  appeal,  and  it 
moves  to  dismiss.  Since  the  mortgage  com- 
pany is  no  longer  Involved  In  the  contro- 
versy, the  motion  to  dismiss  is  allowed. 

The  judgment  of  the  district  court  is  re- 
versed, and  the  cause  Is  remanded,  with  di- 
rection' to  grant  a  new  trial  respecting  the 
single  issue  relating  to  payment  of  a  com- 
mission for  procuring  the  loan. 

All  the  Justices  concurring. 


SHAFFER  et  al.  v.  CITY  OF  HUTCHINSON. 
(No.  22622.) 

(Supreme  Court  of  Kansas.    Jan.  10,  1920.) 

(Syllabus  Tyy  the  Court.) 

Municipal  corporations  *=»292(2)— Paving 
petition  must  state  -width  of  paving. 
When  a  city  of  the  first  class  having  a 
population  of  over  25,000  inhabitants  under- 
takes to  pave  a  street  pursuant  to  a  petition 
of  resident  owners  of  abutting  property,  under 
section  1233  of  the  General  Statutes  of  1915, 
the  provision  of  the  statute  that  such  petition 
shall  state  the  width  of  the  paving  petitioned 
for  is  mandatory,  and  is  intended  for  the  pro 
tectdon  of  the  taxpayers  affected  by  the  project- 
ed improvement;  and  proceedings  to  pave  a 
street  in  disregard  of  that  mandatory  provision 
may  be  enjoined  in  an  action  by  the  taxpay- 
ers affected  thereby. 

Appeal  from  District  Court  Reno  County. 

Action  by  D.  C.  Shaffer  and  others,  tax- 
payers, for  Injunction  against  the  City  of 
Hutchinson,  Kan.  Injunction  granted,  and 
the  defendant  appeals.  Affirmed. 

W.  A.  Huxman,  O.  M.  Williams,  MaJloy, 
Davis  &  White,  and  Walter  F.  Jones  all  of 
Hutchinson,  for  appellant 

Taylor  &  Connaughton,  of  Hutchinson,  for 
appellees. 
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DAWSON,  J.  This  wag  an  action  by  tax 
payers  to  enjoin  the  city  of  Hutchinson  from 
paving  a  street.  Plaintiffs  raised  various  ob- 
jections to  the  proceedings.  The  injunction 
was  granted  on  two  grounds : 

First,  that  the  statute  requiring  that  the 
petition  to  pave  the  street  shall  specify  the 
width  of  the  paving  was  mandatory  and  had 
been  disregarded. 

Second,  that  certain  resident  property 
owners  who  had  signed  the  petition  for  the 
paving  had  a  right  to  withdraw  their  names 
from  that  petition  before  the  city  commis- 
sioners had  taken  final  action  thereon,  and 
that  with  their  names  lawfully  withdrawn 
the  petition  contained  an  insufficient  number 
of  signatures  of  resident  property  owners  to 
authorize  the  paving. 

Let  us  examine  the  first  Infirmity  in  the 
proceedings  as  found  by  the  trial  oourt. 
None  of  the  facts  are  in  dispute.  The  peti- 
tion to  pave  the  street  In  part  recited: 

"To  the  Board  of  Commissioners  of  Hutchin- 
son, Kansas— Gentlemen: 
"We,  the  undersigned  resident  owners  of 
property  liable  for  the  costs  of  the  improve- 
ment sought,  hereby  petition  your  honorable 
body  to  cause  Sherman  street  to  be  paved 
from  Popular  street  to  Bonebrake  street  with 
brick  on  concrete  base  with  asphalt  filler." 

The  statute  under  which  the  paving  was 
projected  In  part  reads: 

"Provided,  that  in  cities  of  the  first  class 
having  a  population  of  over  25,000  no  resolu- 
tion to  pave,  macadamize,  or  grade,  or  repave, 
remacadamize,  or  regrade,  any  street,  lane  or 
alley  shall  be  valid  unless  a  petition  asking 
such  improvement  has  been  ordered  spread  up- 
on the  journal,  which  petition  must  be  signed 
by  the  resident  owners  of  not  less  than  one-half 
of  the  feet  fronting  or  abutting  upon  such 
street,  lane  or  alley  to  be  improved:  And  pro- 
vided further,  *  •  •  in  case  of  paving,  such 
petition  shall  state  the  width  of  the  paving  and 
the  kind  of  material  to  be  used.  •  •  •" 
Gen.  Stat.  1915,  {  1233. 

It  will  be  noted  that  the  statute  plainly 
says  that  the  petition  for  paving  shall  state 
the  width  of  the  paving  as  well  as  the  kind 
of  material  to  be  used.  The  petition  disre- 
garded this  specific  requirement.  How  shall 
the  court  refine  away  that,  statutory  provi- 
sion so  that  it  will  mean  nothing?  Shall  we 
amend  the  statute  by  judicially  ignoring  it? 
We  cannot  do  that.  The  width  of  the  paving 
is  a  very  material  matter  for  the  taxpayer  in 
determining  the  value  of  the  proposed  im- 
provement to  his  property,  and  in  consider- 
ing the  amount  of  his  burden  as  a  taxpayer. 
The  width  of  the  paving  very  materially  af- 
fected the  rights  and  liabilities  of  the  plain- 
tiff taxpayers.  Many  residence  streets  in 
the  cities  of  this  state  have  been  laid  out  on 
such  broad,  generous  lines  that  to  pave  them 
with  costly  materials  for  their  full  width 


would  create  such  a  burden  at  taxes  as  to 
Impoverish  the  owners  of  the  abutting  prop- 
erty. The  trial  court  ruled  on  this  matter 
correctly. 

The  correctness  of  the  second  proposition 
upon  which  the  judgment  is  based  is  not  so 
clear;  but,  since  the  first  ground  is  unassail- 
able, the  second  need  not  be  decided. 

The  court  Is  asked  to  give  its  opinion  on 
other  matters  discussed  in  the  briefs  of  coun- 
sel, as  a  sort  of  guide  to  future  proceedings 
under  this  statute;  but  our  jurisdiction  on 
appeal  is  limited  to  a  review  of  questions  es- 
sentially Involved  In  determining  the  correct- 
ness of  the  judgment  of  the  trial  court  Aught 
else  that  might  be  said  would  only  be  dictum. 

The  judgment  la  affirmed. 

All  the  Justices  concurring. 


ENG STROM  et  al.  v.  ANDERSON. 
(No.  22454.) 

(Supreme  Court  of  Kansas.    Jan.  10,  1020.) 

(ByllaUtt  hy  the  Oourt.) 
Executors  awd  administrators  <ft=»  138(4)— 

POWER  TO  BELL  REALTT  FOB  DISTRIBUTION 
WITHOUT  ORDER  OF  COURT  AUTHORIZED  BT 
WILL. 

The  provisions  of  a  will  considered,  and  held 
to  confer  authority  on  the  executors  to  sell  and 
convey  real  estate  without  petition  to  the  pro- 
bate court  for  an  order  of  sale. 

Appeal  from  District  Court,  Thomas 
County. 

Action  by  A  A  Engstrom  and  others,  aa 
executors  of  Nels  Swanson,  deceased,  against 
Victor  Anderson.  Judgment  for  plantiffs, 
and  defendant  appeals.  Affirmed. 

A  T.  C.  Geiger,  of  Oberlln,  for  appellant 
J.  P.  Noble,  of  Oberlln,  for  appellees. 


BURCH,  J.  The  action  was  one  by  execu- 
tors of  a  will  to  enforce  performance  of  a 
contract  with  the  defendant  for  the  sale  of 
real  estate.  Judgment  was  rendered  in  favor 
of  the  plaintiffs,  and  the  defendant  appeals. 

The  sole  defense  was  that  the  executors 
were  without  power  to  sell  real  estate,  ex- 
cept for  payment  of  debts  of  the  testator,  and 
there  were  no  debts.  The  will  was  quite  in- 
artlstically  drawn.  Its  provisions  may  be 
summarized  and  rearranged  as  follows:  Aft- 
er debts  were  paid,  the  sum  of  $6,000  was 
given  to  the  foreign  mission  board  of  the 
Evangelical  Lutheran  Church  of  North 
America,  to  be  paid  in  cash  "as  soon  aa  said 
sum  of  money  have  accumulated  from  my  es- 
tate." The  will  then  expressed  an  Intention 
that  the  testator's  brothers  and  sisters,  and, 
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in  the  event  of  their  death,  their  children  or 
other  heirs,  should  share  alike  in  the  testa- 
tor's property,  real  and  personal.  A  sister 
residing  In  Sweden  was  named.  Others  who 
were  to  take  were  designated  as  "heirs"  of  a 
named  brother  who  died  in  Sweden  and 
"heirs"  of  a  named  sister  who  died  in 
Sweden.   The  will  then  provided  as  follows: 

"The  division  of  all  my  property  shall  be  at- 
tended to  by  the  executors  of  this,  my  testament, 
as  they  deem  best,  with  full  power  to  act 

"I  further  appoint  and  constitute  A.  A.  Eng- 
strom,  of  Oberlin,  Decatur  county,  and  August 
Alstrom,  of  Lund,  Decatur  county,  and  Nels 
Anderson,  of  Land,  Decatur  county,  Kansas, 
as  my  executors,  these  my  executors  to  act 
without  bond  and  with  full  power  to  do  all 
acts  as  legally  as  myself  in  person." 

There  is  nothing  to  indicate  that  the  execu- 
tors were  to  hold  and  manage  the  estate  for 
the  purpose  of  accumulating  a  fund  suffi- 
cient to  pay  the  legacy  to  the  foreign  mission 
board,  and  the  court  regards  the  expression 
"have  accumulated  from  my  estate"  as  the 
equivalent  of  "shall  have  been  realized  from 
my  estate."  If  the  personal  estate  were  not 
sufficient  to  discharge  the  legacy,  and  a  sale 
of  real  estate  were  required,  the  executors 
had  power  to  do  all  acts  to  accomplish  the 
testator's  design,  including  payment  of  the 
legacy,  which  he  might  have  done.  It  is 
clear  the  testator  considered  action  by  the 
executors  necessary  to  accomplish  the  con- 
templated division  of  his  estate  among  the 
beneficiaries,  after  satisfaction  of  the  $6,000 
legacy.  A  sale  of  real  estate  might  be  the 
one  possible  means  of  attaining  this  result, 


and  the  executors  were  given  full  power  to 
act  as  they  might  deem  best. 

Power  to  sell  real  estate  may  be  conferred 
on  executors  by  will,  without  using  technical 
legal  phraseology.  When  so  conferred,  peti- 
tion to  the  probate  court  for  an  order  of 
sale  is  not  necessary.  In  this  instance  it  is 
quite  likely  the  testator  Intended  his  execu- 
tors should  have  general  power  to  sell  real 
estate.  In  any  event,  power  was  clearly  con- 
ferred to  sell  real  estate  if,  in  the  sound 
judgment  of  the  executors,  it  should  be  deem- 
ed necessary  in  order  to  make  proper  distri- 
bution of  the  estate.  This  being  true,  the 
specific  ground  of  defense  to  the  action  was 
untenable. 

The  Judgment  of  the  district  court  is  af- 
firmed. 

All  the  Justices  concurring. 


UNION  PAC.  R.  CO.  v.  THEDEN  et  al. 
(No.  22095.) 

(Supreme  Court  of  Kansas.    Jan.  10,  1920.) 

Appeal  from  District  Court,  Wyandotte 
County. 

On  rehearing.  Former  decision  adhered  to. 
For  former  opinion,  see  178  Pac.  441. 

PER  CURIAM.  Upon  the  grounds  indicat- 
ed in  the  opinion  filed  February  8,  1919, 178 
Pac.  441,  the  original  decision  of  this  court 
there  rendered  is  adhered  to,  and  the  judg- 
ment of  the  district  court  is  affirmed. 
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W ATKINSON  v.  VAUGHN,  City  Treasurer, 
et  aL   (8.  F.  8524.) 

(Supreme  Court  of  California.    Jan.  8,  1920. 
Rehearing  Denied  Feb.  5,  1920.) 

1.  Municipal  corporations  <S=> 293(1)— Res- 
olution OF  INTENTION  IN  STREET  IMPROVE- 
MENT PROCEEDINGS  JURISDICTIONAL. 

The  resolution  of  Intention  required  in  street 
improvement  proceedings  by  the  Improvement 
Act  of  1911  is  jurisdictional. 

2.  Constitutional  law  ej=»289— Municipal 

CORPORATIONS  <8=>290—  STREET  IMPROVEMENT 
PROCEEDINGS  NOT  DECLARING  DISTRICT  AS- 
SESSED IS  DISTRICT  BENEFITED  CONSTITUTES 
DUE  PROCESS. 

Express  declaration  in  a  city  council's  res- 
olution of  intention  to  improve  streets  under  the 
Improvement  Act  of  1911,  as  required  by  sec- 
tion 4,  that  the  district  assessed  was  the  district 
to  be  benefited,  held  not  necessary  in  order  that 
there  might  be  due  process  of  law,  not  being 
necessary  for  compliance  with  any  other  con- 
stitutional requirement  or  provision.  \ 

8.  Municipal  corporations  «J=»488,  489(6)— 
Objection  to  resolution  or  intention  not 

TO  BE  MADE  ASTER  COMPLETION  OF  STREET 
IMPROVEMENT  PROCEEDINGS  AND  ISSUANCE  OF 
BONDS. 

A  property  owner,'  after  proceedings  under 
the  Street  Improvement  Act  of  1911  were  com- 
pleted, the  work  was  done,  and  bonds  issued  in 
payment,  nnder  section  16,  could  not  object  for 
the  first  time  that  the  resolution  of  intention 
passed  by  the  city  council  failed,  as  required  by 
section  4,  to  declare  expressly  that  the  district 
described  and  to  be  assessed  was  the  district 
benefited. 

4.  Municipal  corporations  <8=>488,  489(5)— 
Delay  in  posting  notices  of  street  im- 
provement WAIVED  BT  FAILURE  TO  OBJECT. 
Where  property  owner  assessed  for  a  street 
improvement  under  the  Improvement  Act  of 
1911  did  not  objectHo  the  city  council  on  the 
ground  of  delay  in  posting  notices  of  improve- 
ment immediately  after  publication  of  the  res- 
olution of  intention,  as  required  by  section  5 
of  the  act,  she  waived  the  defect. 

6.  Municipal  corporations  «=»294(7)— Stat- 
utory NOTICE  FIXING  TIME  FOR  HEARING 
PROTESTS  AGAINST  STREET  IMPROVEMENT  SUF- 
FICIENT NOTICE  TO  PROPERTY  OWNERS. 

Provision  of  Street  Improvement  Act  of 
1911,  |  6,  that  at  the  next  regular  meeting  of 
the  city  council,  after  the  expiration  of  time 
within  which  protests  may  be  made,  the  council 
shall  proceed  to  hear  and  pass  upon  all  pro- 
tests, held  to  have  given  property  owners  no- 
tice of  the  time  fixed  for  hearing  protests  at 
the  regular  meeting  of  the  city  council  after  time 
for  filing  them  had  expired,  which  notice  was 
sufficient. 

6.  Statutes  <8=>123(6)  —  Title  of  Improve- 
ment Act  covering  construction  of  sew- 
ers and  authorizing  bonds  sufficient. 
Expression  in  the  title  of  the  Street  Im- 
provement Act  of  1911,  "An  act  to  provide  for 


work  in  and  upon  streets,  avenues,  lanes, 

*  *  *  "  held  broad  enough  to  include  the  con- 
struction of  sewers  therein,  so  that  improvement 
bonds  representing  indebtedness  incurred  in  part 
for  sewers  were  not  invalid  as  for  absence  of 
provision  in  the  title  of  the  act  for  sewer  work. 

Shaw  and  Lennon,  JJ.,  dissenting. 
In  Bank. 

Appeal  from  Superior  Court,  Contra  Costa 
County;  A.  B.  McKenzle,  Judge. 

Action  by  Henrietta  Pierce  Watkinson 
against  I.  R.  Vaughn,  City  Treasurer  of  the 
city  of  Richmond,  and  the  Ransome-Crum- 
mey  Company,  a  corporation.  From  judg- 
ment for  defendants,  plaintiff  appeals.  Af- 
firmed. 

William  T.  Kearney,  of  Sap  Francisco  (Ed- 
ward C.  Harrison,  of  San  Francisco,  of  coun- 
sel), for  appellant 

Faulkner  &  Faulkner,  T.  John  Butler, 
and  Frank  Mj  Parcells,  all  of  San  Francisco, 
J.  B.  Richardson,  of  Oakland,  and  R.  M.  F. 
Soto,  of  San  Francisco,  amlcl  curls. 

Snook  &  Church,  of  Oakland  (Fox  &  Led- 
wlch,  of  Oakland,  of  counsel),  for  respond- 
ents. .  , 

LAWLOR,  J.  This  is  an  appeal  from  a 
Judgment  in  favor  of  the  defendants  in  an 
action  brought  by  the  plaintiff  as  the  owner 
of  some  20  lots  in  the  city  of  Richmond,  to 
quiet  her  title  and  to  enjoin  the  defendants 
from  proceeding  to  the  sale  of  such  lots  to 
satisfy  a  lien  thereon  on  account  of  the  non- 
payment of  certain  Instalments  due  on  a 
series  of  street  Improvement  bonds  issued  by 
the  city  of  Richmond  to  pay  for  the  improve- 
ment of  Cutting  boulevard  in  that  city.  The 
work  was  done  and  the  bonds  issued  pursuant 
to  proceedings  under  the  Improvement  Act 
of  1911  (Stats.  1911,  p.  730).  Section  4  of 
the  act  reads,  in  part,  as  follows: 

"Whenever  the  contemplated  work  or  improve- 
ment, in  the  opinion  of  the  city  council,  is  of 
more  than  local  or  ordinary  public  benefit, 

*  *  *  the  city  council  may  make  the  expense 
of  such  work  or  improvement  chargeable  upon  a 
district,  which  the  said  city  council  shall,  in  its 
resolution  of  intention,  deolare  to  be  the  district 
benefited  by  taid  work  on  improvement,  and  to 
be  assessed  to  pay  the  costs  and  expenses  there- 
of (Italics  ours.) 

The  resolution  of  intention  passed  by  the 
city  council,  and  under  which  the  work  was 
done,  declared  that  the  work  was  of  more 
than  local  or  ordinary  benefit,  and  made  the 
expense  of  the  improvement  chargeable  on  a 
district  which  was  described,  and  which  was 
declared  to  be  the  district  to  be  assessed  to 
pay  the'  expense.  The  resolution,  however, 
failed,  as  required  by  the  section  of  the  act 
Just  quoted,  to  declare  expressly  that  the 
district  described  and  so  to  be  assessed  was 
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the  district  benefited,  and  this  omission  is 
the  principal  defect  in  the  proceedings  relied 
upon  to  establish  the  Invalidity  of  the  bonds. 

In  view  of  section  82  of  the  act,  that  it 
should  be  liberally  construed,  and  in  view 
also  of  the  fact  that  the  act  of  the  city  coun- 
cil In  assessing  the  cost  of  the  work  on  the 
district  very  clearly  implies  a  finding  that 
the  district  described  is  the  district  to  be 
benefited,  a  very  serious  question  arises  as 
to  whether  the  omission  of  the  express  dec- 
laration that  the  district  is  the  district  bene- 
fited is  a  substantial  defect  such  as  would, 
under  any  circumstances,  Invalidate  the  pro- 
ceedings. Passing  this  question,  however, 
and  assuming,  without  deciding,  that  the 
omission  would  constitute  a  substantial  de- 
fect such  as  the  property  owner  would  have 
the  right  to  rely  upon,  if  advantage  were 
taken  of  it  at  the  proper  time  and  place,  the 
further  question  immediately  arises  as  to 
whether  this  defect  was  not  cured  both  by 
the  admitted  -failure  of  the  plaintiff  to  make 
objection  to  It  pursuant  to  the  provisions  of 
section  16  of  the  act,  and  by  the  fact  that 
the  bonds  in  question  were  Issued  without 
objection  by  the  plaintiff,  and  such  issuance 
Is  made  conclusive  evidence  of  the  regu- 
larity of  the  proceedings  upon  which  the 
bonds  are  based  by  section  66  of  the  act 

Section  16  reads: 

"At  an;  time  within  ten  days  from  the  date 
of  the  first  publication  of  the  notice  of  award 
of  contract,  any  owner  of,  or  other  person  hav- 
ing any  interest  in  any  lot  or  land  liable  to  as- 
sessment, who  claims  that  any  of  the  previous 
acts  or  proceedings  [of  which  the  resolution  of 
intention  is  one],  relating  to  said  improvement 
are  irregular,  defective,  erroneous  or  faulty,  may 
file  with  the  clerk  of  the  city  council  a  written 
notice  specifying  in  what  respect  said  acts  and 
proceedings  are  irregular,  defective,  erroneous 
or  faulty.  Said  notice  shall  state  that  it  is 
made  in  pursuance  of  this  section.  All  objec- 
tions to  any  act  or  proceeding  occurring  prior 
to  the  date  of  the  first  publication  of  the  afore- 
said notice  of  award,  in  relation  to  said  im- 
provement, not  made  in  writing  and  in  the  man- 
ner and  at  the  time  aforesaid,  shall  be  waived: 
Provided,  the  resolution  of  intention  to  do  the 
work  has  been  actually  published  and  the  notices 
of  improvement  posted  as  provided  in  this  act." 

The  last  sentence  of  section  66  reads: 

"Said  bonds,  by  their  issuance,  shall  be  con- 
clusive evidence  of  the  regularity  of  all  proceed- 
ings thereto  under  this  act." 

[1]  It  Is  contended  by  plaintiff  that  the 
resolution  of  Intention  Is  jurisdictional, 
which,  of  course,  is  true,  and  that,  since  the 
resolution  of  Intention  fails  because  of  the 
omission  in  question  to  conform  to  the  re- 
quirements of  the  act,  such  omission  is  a 
jurisdictional  defect  which  cannot  be  cured 
by  any  failure  on  the  part  of  the  property 
owner  to  make  objection  to  It,  or  by  any  pro- 
vision as  to  a  conclusive  presumption  of  reg- 
ularity. 


This  very  question  of  what  defects  in 
street  improvement  proceedings  could  be 
cured  under  .such  provisions  as  those  of  sec- 
tion 16  and  section  66  in  the  present  act  was 
considered  at  length  in  Chase  v.  Trout,  146 
CaL  850,  80  Pac  81.  The  argument  was 
there  made  that  no  so-called  "jurisdictional 
defect  could  be  thus  cured."  In  response, 
however,  to  this  argument  the  decision  made 
a  distinction  between  those  so-called  juris- 
dictional requirements  which  are  called  for 
by  statute  and  those  jurisdictional  require- 
ments which  are  necessary  for  a  compliance 
with  the  constitutional  provision  that  prop- 
erty shall  not  be  taken  without  due  process 
of  law,  or  with  other  constitutional  provi- 
sions, and  it  was  held  that,  while  a  failure  to 
comply  with  jurisdictional  requirements  of 
the  latter  class  could  not  be  cured,  a  failure 
to  comply  with  those  of  the  former  class 
might  be  cured  by  action  of  the  Legislature, 
since  the  Legislature  had  the  right,  in  the 
first  instance,  to  omit  such  requirements  en- 
tirely. The  discussion  on  this  point  is  thus 
summed  up  in  Chase  v.  Trout,  supra,  146 
Cal.  350,  80  Pac.  84: 

"The  correct  proposition  is  that,  as  the  Leg- 
islature has  power  to  devise  any  scheme  for 
the  assessment  and  levy  of  taxes  for  local  im- 
provements, provided  such  scheme  includes  such 
notice  and  opportunity  for  hearing  to  the  own- 
er of  property  taxed  as  will  be  sufficient  to 
constitute  the  due  process  of  law  required  by 
the  Constitution,  and  otherwise  complies  with 
constitutional  limitations  and  restrictions,  so 
the  Legislature,  by  a  curative  clause  in  the 
law  establishing  the  scheme,  may  provide  that 
the  issuance  of  a  bond,  or  the  execution  of  a 
deed,  in  the  enforcement  of  such  levy  or  assess- 
ment, shall  be  conclusive  evidence  of  the  reg- 
ularity of  the  performance  of  all  the  required 
steps  in  the  proceeding,  excepting  those  that  are 
necessary  to  constitute  the  due  process  of  law, 
or  to  comply  with  any  other  constitutional  pre- 
requisite. As  to  all  these  other  statutory  steps 
or  acts,  the  same  power  which  prescribes  them 
is  competent  to  declare  that  their  nonobservance 
shall  not  be  fatal  to  the  validity  of  the  tax 
and  that  no  inquiry  may  be  made  concerning 
them.  This  is  substantially  the  effect  of  the 
statute  in  question  here.  The  conclusive  evi- 
dence clause  of  section  4  of  the  Bond  Act  is  a 
part  of  the  law  under  which  the  proceeding 
was  carried  on,  and  its  effect  is  the  same  as  if 
it  declared  that,  although  all  of  these  intermedi- 
ate steps  are  directed,  yet,  if  they  are  not  per- 
formed as  required,  and  the  owner  permits  the 
matter  to  proceed  until  the  bond  is  issued,  he 
shall  be  thenceforth  precluded  from  proof  of 
such  nonobservance,  and  the  requirements  shall 
be  conclusively  presumed  to  have  been  complied 
with,  excepting  those  which  are  necessary  to 
comply  with  constitutional  mandates."  (Italics 
ours.) 

This  language  has  been  quoted,  or  its  sub- 
stance repeated,  and  the  principle  enunciated 
by  it  applied  in  a  number  of  subsequent  de- 
cisions. Baird  v.  Monroe,  160  Cal.  868,  89 
Pac.  302;  Board  of  Education  v.  Hyatt,  152 
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Cal.  516,  03  Pac.  117;  Wilcox  T.  Engebret- 
sen,  160  Cal.  292,  116  Pac.  750;  Schaffer  v. 
Smith,  169  Cal.  764,  147  Pac.  976;  Imperial 
Land  Co.  v.  Imperial  Irrigation  District,  173 
Cal.  660,  161  Pac.  113. 

In  Wilcox  v.  Engebretsen,  supra,  the  stat- 
ute provided  that  mo  change  of  grade  should 
be  made  except  on  the  petition  of  a  majority 
of  the  property  owners  affected.  Such  peti- 
tion, in  other  words,  was  a  condition  prece- 
dent to  any  action  looking  to  a  change  of 
grade,  and  therefore  Jurisdictional  in  the 
ordinary  sense  of  the  word.  Proceedings  for 
a  change  of  grade  were  attacked  because  of 
the  want  of  such  a  petition.  There  was  no 
curative  provision  In  the  statute  under 
which  the  proceedings  were  taken,  and  be- 
cause of  this  the  proceedings  were  held  In- 
valid. The  court,  however,  took  occasion  to 
discuss  the  nature  of  such  a  "Jurisdictional" 
requirement,  and  as  to  it  said: 

"It  is  necessary  at  the  outset  to  state  some 
fundamental  distinctions  which  have  not  always 
been  noted  and  which  serve  to  explain  some  of 
the  decisions.  Where  a  statute  requires  such 
a  petition  to  be  filed  as  a  condition  precedent  to 
the  making  of  such  order,  the  board  or  council 
has  no  power  to  make  the  order  until  a  suffi- 
cient petition  has  been  filed.  This  is  settled  by 
the  cases  of  Turrill  v.  G rattan,  52  Cal.  97, 
Dyer  v.  Miller,  58  Cal.  585,  Mulligan  v.  Smith, 
69  CaL  206,  and  Kahn  v.  Board,  79  Cal.  396, 
21  Pac.  849,  and  as  to  that  point  there  is  no 
dispute.  But  the  necessity  for  such  petition  is 
the  creature  of  the  statute.  It  is  not  required 
by  any  constitutional  guaranty.  From  this  it 
follows  that  the  statute  may  dispense  with  such 
requirement,  or  it  may  provide  that  the  deci- 
sion of  the  board  or  council  as  to  its  suffi- 
ciency, or  any  subsequent  act  depending  upon 
it,  such  as  the  issuance  of  the  bonds,  shall  be 
conclusive  evidence  of  the  fact  that  a  sufficient 
petition  has  been  filed.  Such  provisions  will 
be  upheld  as  valid.  Chase  v.  Trout,  146  CaL 
856,  80  Pac.  8L" 

In  Imperial  Land  Co.  v.  Imperial  Irriga- 
tion District,  supra,  the  principle  here  in- 
volved is  stated  in  language  so  applicable  to 
the  case  at  bar  that  we  venture  to  quote  it 
also: 

"In  any  proceeding  designed  to  subject  the 
property  of  an  individual  to  the  burden  of  tax 
or  assessment,  certain  elements  are  essential  to 
constitute  compliance  with  the  mandates  of  the 
state  or  federal  Constitutions.  It  is  agreed 
on  all  hands  that  no  curative  act  can  deprive 
a  property  owner  of  the  right  to  resist  a  pre- 
tended asessment  which,  if  enforced,  would  de- 
prive him  of  his  property  without  due  process 
of  law,  or  otherwise  infringe  his  constitutional 
rights.  But,  short  of  this,  there  is  no  more 
reason  for  denying  to  the  statute  before  us 
than  to  that  involved  in  Chase  v.  Trout,  146 
CaL  350, 80  Pac.  81,  the  effect  of  foreclosing  any 
attack  based  upon  the  failure  to  pursue  regu- 
larly or  at  all  those  steps  which  the  Legislature 
was  not  bound*  to  make  a  part  of  the  statutory 
procedure.  As  is  pointed  out  in  Chase  v.  Trout, 
supra,  the  applicability  of  curative  statutes  is 
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not  to  be  determined  solely  by  inquiring  whether 
the  steps  omitted  or  defectively  performed  were  ' 
'jurisdictional.'  The  term  'jurisdictional'  has 
been  used  in  various  senses.  The  power  to  levy 
an  assessment  or  impose  a  liability  on  private 
property  is  derived  solely  from  the  statute,  and 
must  be  exercised  in  the  manner  laid  down  in 
the  statute.  In  this  sense  the  jurisdiction  of 
the  board  extends  only  to  its  right  to  act  in  the 
manner  prescribed  by  the  Legislature.  But  with 
respect  to  any  steps  which  are  not  constitution- 
ally necessary  the  Legislature  may,  in  the  very 
act  which  requires  these  'jurisdictional'  steps  to 
be  taken,  declare  that,  unless  objection  is  made 
at  a  certain  time  or  in  a  certain  way,  a  failure 
to  take  these  steps  shall  not  affect  the  validity 
of  the  proceeding.  This  is  the  plain  meaning 
of  the  holding  in  Chase  v.  Trout,  supra,  and  we 
do  not  doubt  that  it  is  equally  applicable  here." 

[2,  S]  It  cannot  be  successfully  maintained 
that  an  express  declaration  in  the  resolution 
of  Intention  that  the  district  assessed  is  the 
district  to  be  benefited  is  necessary  In  order 
that  there  be  due  process  of  law,  or  that  it 
is  necessary  for  a  compliance  with  any  other 
constitutional  provision.  This  being  the 
case,  it  was  competent  for  the  Legislature  to 
provide  that  the  failure  to  include  such  dec- 
laration in  the  resolution  of  intention  might 
be  cured  by  a  failure  on  the  part  of  the  prop- 
erty owner  to  make  objection  to  It  at  a  suit- 
able time  and  place,  and  that  a  property 
owner  would  not  be  permitted  to  sit  back  in 
silent  reliance  on  such  a  defect  and  allow 
the  work  to  go  on  and  when  completed  come 
in  and  say  that  the  proceedings  were  not 
properly  taken,  and  that  his  property  was 
therefore  not  subject  to  be  called  upon  to 
pay  its  due  proportion  of  the  cost  Nor  can 
it  be  seriously  contended  that  it  was  not  the 
intention  of  the  Legislature  by  the  present 
statute  to  do  that  very  thing.  The  language 
of  section  16  is  specific  to  the  effect  that  all 
objections  not  made  in  the  manner  and  at 
the  time  prescribed  shall  be  waived,  provided 
only  "the  resolution  of  intention  of  the  coun- 
cil to  do  the  work,  has  been  actually  pub- 
lished and  the  notices  of  improvement  posted 
as  provided  in  this  act" 

It  follows  that  the  objection  which  the 
plaintiff  makes  here  is  not  one  which  it  was 
open  for  her  to  make  for  the  first  time  after 
the  proceedings  were  completed,  the  work 
was  done,  and  the  bonds  issued  in  payment 
thereof. 

[4]  2.  The  plaintiff  makes  the  further  con- 
tention that  the  proceedings  are  a  nullity  be- 
cause the  notices  of  Improvement  were  not 
posted  "Immediately"  as  required  by  section 
5  of  the  act.  The  resolution  of  intention  was 
first  published  on  May  13,  1914,  but'  the  post- 
ing of  the  notices  along  the  line  of  improve- 
ment did  not  begin  until  May  26;  1914— not 
till  after  a  lapse  of  15  days.  The  plaintiff 
does  not  claim  that  after  the  notices  were 
posted  they  did  not  stay  up  for  the  required 
length  of  time,  nor  Is  it  urged  that  the  time 


Digitized  by 


Google 


756 


186  PACIFIC  REPORTER 


for  filing  or  hearing  protests,  or  any  other 
right  of  the  property  owner,  was  In  any  man- 
ner affected  by  the  delay.  The  property 
owner  received  all  the  notice  that  he  was  en- 
titled to  and  all  that  he  could  have  received 
had  the  notices  been  posted  the  day  after 
the  resolution  was  adopted.  Without  decid- 
ing whether  the  delay  of  15  days  was  in  fact 
a  violation  of  the  provisions  of  section  6,  it 
Is  sufficient  to  hold  that,  having  failed  to 
make  objection  to  the  city  council  on  that 
ground,  the  point  will  be  deemed  to  have 
been  waived. 

[S]  3.  The  plaintiff  contends  further  that 
there  is  a  defect  in  the  proceedings  in  that 
neither  the  day  nor  the  hour  for  hearing  ob- 
jections to  the  proposed  work  was  prescribed 
by  law,  ordinance,  or  otherwise.  It  is  point- 
ed out  by  plaintiff  that  section  6  of  the  act 
provides  that  within  15  days  after  the  date 
of  the  second  publication  of  the  resolution 
of  intention,  or,  if  the  posting  of  the  notices 
should  be  completed  at  a  later  date  than  the 
second  publication,  then  within  15  days  after 
the  completion  of  the  posting,  any  owner  of 
the  property  liable  to  be  assessed  may  make 
written  protest  against  the  proposed  work  or 
against  the  extent  of  the  district  to  be  as- 
sessed, or  both.  The  publication  and  posting 
were  set  forth  in  affidavits  on  file,  and  hence 
all  parties  concerned  were  given  construc- 
tive notice  of  the  time  for  filing  protests. 
Section  6  further  provides: 

"At  the  next  regular  meeting  of  the  city  coun- 
cil after  the  expiration  of  tbe  time  within  which 
said  protest  may  be  so  made,  the  city  council 
shall  proceed  to  bear  and  pass  upon  all  protests 
so  made  and  its  decision  shall  be  final  and  con- 
clusive." 

This  provision  gave  the  property  owners 
notice  of  the  time  fixed  for  hearing  protests, 
which  was  the  regular  meeting  of  the  city 
council  after  the  time  for  filing  protests  had 
expired,  and  we  think  this  was  sufficient. 
Stoner  v.  City  Council  of  Los  Angeles,  8  Cal. 
App.  610,  97  Pac  002. 

[6]  4.  The  final  point  urged  by  the  plaintiff 
Is  that,  since  the  bonds  represent  an  indebt- 
edness incurred  in  part  in  the  construction 
of  sewers,  the  bonds  are  invalid  because 
there  is  no  provision  In  the  title  of  the  act 
for  sewer  work.  It  is  a  sufficient  answer  to 
this  contention  to  mention  that  the  title  of 
the  act  declares,  "An  act  to  provide  for  work 
In  and  upon  streets,  avenues,  lanes.  *  * 
We  think  that  the  expression  "work  in  and 
upon  streets"  is  broad  enough  to  Include  the 
construction  of  sewers  in  the  public  streets, 
avenues  and  lanes. 

The  Judgment  is  affirmed. 

We  concur:  ANGELLOTTI,  C.  J.;  WIL- 
BUR, J.;  OLNEY,  J. 

SHAW,  J.  I  dissent.  The  question  present- 
ed is  whether  or  not,  under  the  Street  Im- 


provement Law  of  1911  (Stats.  1911,  p.  730), 
where  tbe  council  determines  to  Improve  a 
street  and  assess  the  cost  thereof  upon  a  dis- 
trict, and  the  resolution  of  Intention  to  do 
so  falls  to  declare  that  the  district  to  be  as- 
sessed is  "the  district  benefited  by  said  work 
or  improvement,"  such  omission  is  cared  by 
the  provisions  of  sections  16  and  66  of  the 
same  act. 

The  majority  opinion  bases  its  conclusion 
that  the  omission  Is  so  cured  chiefly  upon  some 
statements  in  the  Introductory  discussion  con- 
cerning the  lawful  scope  and  effect  of  cura- 
tive statutes  in  the  opinion  of  this  court  in 
Chase  v.  Trout,  146  Cal.  359,  80  Pac  84.  The 
general  rule,  as  there  stated,  is  that  such  pro- 
visions may  operate  to  cure  the  failure  to 
follow  any  requirement  of  the  prescribed 
procedure,  "excepting  those  that  are  neces- 
sary to  constitute  the  due  process  of  law,  or 
to  comply  with  any  other  constitutional  pre- 
requisite." That  case  Involved  the  effect  of 
the  conclusive  evidence  clause  of  the  Street 
Bond  Act  of  1893  (St  1893,  p.  83)  upon  pro- 
ceedings for  street  improvements  prescribed 
by  the  so-called  Vrooman  Act  (St  1885,  p.  147, 
as  amended).  The  clause  of  the  said  Bond 
Act  was  In  precisely  tbe  same  language  as 
the  conclusive  evidence  clause  of  section  66 
of  the  act  of  1911,  and  the  proceedings  pre- 
scribed by  the  Vrooman  Act  for  acquiring 
jurisdiction  to  make  the  proposed  improve- 
ment are  substantially  the  same  as  those 
prescribed  by  the  act  of  1911.  Bach  of  said 
acts  requires  the  passage  of  a  resolution  of 
intention  of  a  specified  form,  the  publication 
of  said  resolution,  the  giving  of  notice  of  the 
time  and  place  wherein  property  owners  or 
others  Interested  may  file  protests  or  objec- 
tions to  the  proposed  work  or  the  extent  of 
the  district,  and  provides  that,  if  at  such 
time  no  protests  or  objections  are  filed,  or  If 
such  as  have  been  filed  are  overruled  or  de- 
nied, "the  city  council  shall  be  deemed  to 
have  acquired  jurisdiction  to  order  the  pro- 
posed Improvements."  Referring  to  these 
provisions,  the  opinion  In  Chase  v.  Trout  pro- 
ceeds to  say  that  "this  part  of  the  proceed- 
ing constitutes  'due  process  of  law'  and  satis- 
fies tbe  constitutional  requirement."  The 
complaint  under  consideration  in  that  case 
alleged  a  number  of  asserted  defects  in  the 
proceedings  occurring  after  the  acquisition 
of  Jurisdiction  in  the  manner  above  set  forth, 
and  another  alleged  defect  in  the  resolution 
of  intention,  consisting  of  the  supposed  fail- 
ure thereof  to  "describe  the  work,"  as  re- 
quired by  section  3  of  the  Vrooman  Act  The 
opinion  discusses  the  alleged  defects  occur- 
ring subsequently  to  the  acquisition  of  Juris- 
diction and  holds  that  they  are  all  of  a  char- 
acter which  the  Legislature  might  have  dis- 
pensed with,  and  consequently  that  the  non- 
compliance therewith,  if  it  occurred,  could  be 
and  was  cured  by  the  conclusive  evidence 
clause.   The  opinion,  In  paragraph  5  at  page 
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366  of  146  Cal.,  at  page  87  of  80  Pac,  then 
takes  up  the  question  of  the  claimed  defect 
In  the  resolution  of  Intention.  Upon  this 
subject  the  opinion  contains  this  passage: 

"The  appellant  in  answer  to  this  claim  con- 
tends that  the  curative  clause  of  the  Bond  Act 
covers  these  defects,  if  such  they  are.  The  res- 
olution of  intention  Is  the  first  step  in  the  pro- 
ceeding. It  is  to.  be  published,  and  it  is  by 
means  of  such  publication,  and  the  notice  there- 
after given,  which  refers  to  it  for  particulars, 
that  the  council  acquires  jurisdiction.  It  is  a 
part  of  the  'due  process  of  law*  required  by  the 
Constitution,  the  want  of  which  cannot  be  cured 
or  waived  by  the  Legislature.  There  must  be 
a  substantial  compliance  with  the  provisions 
of  the  act  in  regard  to  this  preliminary  process." 

This  express  declaration  that  the  resolu- 
tion of  intention  must  substantially  comply 
with  the  requirements  of  the  statute,  and 
that  its  failure  in  that  respect  Is  not  cured  or 
waived  by  the  conclusive  evidence  clause,  was 
apparently  overlooked  In  the  preparation  of 
the  majority  opinion,  and  It  Is  contrary  to  the 
conclusion  stated  therein.  That  it  was  con- 
sidered Important  to  the  decision  In  Chase  v. 
Trout  Is  shown  by  the  fact  that  the  opinion 
proceeds  elaborately  to  show  that  the  resolu- 
tion was  not  defective  and  that  it  did  suffi- 
ciently describe  the  work.  If  such  defect 
could  have  been  cured,  the  point  could  have 
been  disposed  of  In  a  few  words  to  that  ef- 
fect. 

The  final  acts  which  result  in  the  acquisi- 
tion of  jurisdiction  by  the  council  to  order 
the  work  done,  under  the  act  of  1911,  are  the 
publication  of  the  resolution  of  Intention  for 
the  period  prescribed,  and  the  posting  of 
notices  of  the  time  and  place  of  tiling  pro- 
tests and  objections  as  provided  In  section 
5  of  the  act,  together  with  the  denial  of  pro- 
tests or  objections  if  any  are  filed.  Section 
7.  Although  the  supposed  curative  provi- 
sions of  section  16  refer  in  general  terms  to 
any  objections  to  the  proceeding  prior  to  the 
date  of  publishing  the  notice  of  the  award 
of  contract,  yet,  In  view  of  the*  final  clause 
of  the  section  and  the  previous  provisions  of 
the  act,  it  Is  clear  that'  it  was  not  intended 
thereby  to  render  It  unnecessary  for  the 
council  to  follow  the  steps  prescribed  as 
necessary  to  acquire  jurisdiction.  The  final 
clause  declares  that  objections  on  account 
of  any  defect,  irregularity,  error,  or  fault  in 
the  previous  proceedings,  not  made  in  writ- 
ing within  ten  days  after  notice  of  the  award 
of  the  contract,  shall  be  considered  as 
waived,  "provided,  the  resolution  of  Inten- 
tion to  do  the  work  has  been  actually  pub- 
lished and  the  notices  of  Improvement  posted 
as  provided  In  the  act"  This,  of  course, 
does  not  refer  to  the  protests  or  objections 
to  be  made  at  the  hearing  provided  for  In 
sections  5  and  6;  for  those  must  be  acted 
on  and  denied  before  jurisdiction  to  order 


the  work  done  and  advertise  for  bids  can 
be  acquired.  Section  16  must  therefore  refer 
exclusively  to  other  objections;  that  is  to 
say,  to  those  which  arise  from  proceedings 
subsequent  to  the  acquisition  of  jurisdiction. 
In  view  of  the  decision  aforesaid  in  Chase  v. 
Trout  and  that  in  Ramlsh  v.  Hartwell,  126 
Cal.  448,  58  Pac.  920,  to  the  effect  that  ma- 
terial defects  In  the  Jurisdictional  part  of 
the  proceeding  cannot  be  cured,  of  which  It 
must  be  presumed  the  Legislature  was  aware, 
It  could  not  reasonably  be  supposed  that 
section  16  was  Intended  to  provide  for  a 
waiver  of  any  jurisdictional  step  in  the  pro- 
ceeding; certainly  not  of  those  made  manda- 
tory by  the  language  used. 

It  may  be  conceded  that  the  Legislature,  If 
it  had  been  so  minded,  could  have  expressly 
declared  that  the  failure  to  state  in  the  reso- 
lution of  Intention  that  the  district  described 
was  the  district  benefited  by  the  work  should 
not  invalidate  the  proceedings.  But  in  view 
of  the  fact  that  the  evident  purpose  6f  the 
provision  was  to  compel  the  council  to  put 
Itself  on  record  on  the  subject,  and  that  it 
Is  one  of  the  jurisdictional  prerequisites  pre- 
scribed by  the  act,  nothing  less  than  an  ex- 
press declaration  that  it  should  not  be  neces- 
sary should  be  considered  as  having  that  ef- 
fect The  provisions  of  section  16  fall  far 
short  of  such  declaration. 

I  concur:   LENNON,  J. 


LABSEN  v.  CITY  AND  COUNTY  OF  SAN 
FRANCISCO  et  al.   (S.  F.  8201.) 

(Supreme  Court  of  California.    Jan.  5,  1920. 
Rehearing  Denied  Feb.  2, 1920.) 

1.  Municipal  corporations  <8=>513(6)— Offi- 
cers BEING  BOUND  BT  JUDGMENT  AGAINST 
CITY  NEED  NOT  BE  MADE  PASTIES  IN  CON- 
TEST OT  PUBLIC  IMPROVEMENT  ASSESSMENT. 

The  mayor  of  the  city  and  county  and  the 
clerk  of  the  board  of  supervisors  will  be  offi- 
cially bound  by  any  judgment  against  the  mu- 
nicipal corporation,  even  if  not  parties  to  the 
action,  and,  it  not  being  claimed  that  either 
of  them  has  done  or  threatens  any  unofficial 
act  to  plaintiffs  prejudice,  they  are  not  neces- 
sary parties  in  an  action  to  contest  an  assess- 
ment for  public  improvement 

2.  Municipal  corporations  <&=> 308(1)— Char- 
ter PROVISIONS  AS  TO  PROCEDURE  FOR  CON- 
STRUCTION OF  TUNNEL  AND  SECURING  RIGHT 
OT  WAT  AND  APPROACHES  NOT  EXCLUSIVE. 

Under  San  Francisco  Charter,  art  6,  c.  8, 
empowering  the  board  of  supervisors  to  order 
and  construct  a  tunnel  and  levy  the  expenses 
therefor  upon  private  property  "in  the  manner 
and  under  the  procedure"  of  chapter  2  of  said 
article,  but  further  providing  that  such  shall 
not  be  exclusive,  and  authorizing  ordinance  pro- 
viding different  procedure,  the  board  of  super- 
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visors  may  by  ordinance  adopt  a  procedure 
wholly  different  from  that  provided  by  such 
chapter  2,  for  acquiring  right  of  way  and  ap- 
proaches to  such  tunnel  and  for  the  levy  of  as- 
sessments on  private  property  therefor. 

S.  Municipal-  corporations  «£=»273— Char- 
ter PROVISIONS  DO  NOT  GIVE  CITT  EXCLUSIVE 
BIGHT  TO  USE  OP  STREET  CAR  LINES  THROUGH 
CITY  TUNNEL. 

Under  the  terms  of  San  Francisco  Charter, 
art.  6,  c  8,  f  5,  and  chapter  2,  the  city  and 
county  has  and  can  have  no  exclusive  right  to 
the  use  of  the  Twin  Peaks  tunnel  constructed 
by  the  city,  the  object  of  constructing  the  tun- 
nel being  to  provide  a  way  for  rapid  transit 
between  the  two  sections  of  the  city  for  one  or 
more  street  car  lines. 

4.  Municipal  corporations  «=»439— Assess- 
ment FOB  TUNNEL  CONSTRUCTION  HELD  NOT 
TO  EXCEED  BENEFITS.  TO  ASSESSED  LAND. 

Where  the  construction  of  a  tunnel  appears 
especially  beneficial  to  some  of  the  property 
assessed  therefor,  and  the  special  benefit  to 
property  about  one  entrance  of  the  tunnel  is 
not  so  easily  demonstrated,  but  conditions  are 
such  that  city  authorities  might  reasonably  con- 
clude that  there  was  special  benefit,  the  court 
cannot  set  aside  the  assessment  on  the  ground 
that  it  exceeds  the  benefits  received  from  the 
improvement. 

5.  Municipal  corporations  <s=>273— Tunnel 
used  only  for  street  car  travel  ib  a 
public  use  for  public  benefit. 

A  tunnel  between  two  parts  of  a  city  is 
a  public  improvement  for  the  public  benefit 
and  is  a  public  use,  although  not  open  to  all 
modes  of  travel;  it  being  open  to  the  general 
public  for  travel  over  one  or  more  street  car 
lines  operated  through  the  tunnel. 

6.  Municipal  corporations  «=412— Assess- 
ment FOR  TUNNEL  CONSTRUCTED  FOB  PUB- 
LIC "USE"  NOT  INVALID  BECAUSE  ORDINANCE 
AUTHORIZED  PUBLIC  USES. 

The  contention  that  the  assessment  pro- 
ceeding for  construction  of  a  tunnel  is  invalid 
because  the  tunnel  constitutes  a  single  public 
use,  whereas  the  tunnel  procedure  ordinance 
authorizes  the  construction  of  a  tunnel  "for 
public  uses,"  is  without  merit,  since  "the  singu- 
lar number  includes  the  plural  and  the  plural 
the  singular."   Civ.  Code,  f  14. 

7.  MUNICIPAL  CORPORATIONS  <3=>273— CHARTER 
PERMITS  CITY'S  ACQUIRING  EASEMENT  FOB 
TUNNEL  AND  FOR  THE  TUNNEL  CONSTRUCTION 
IN  SAME  PROCEEDING. 

San  Francisco  Charter,  art.  6,  c.  8,  55  1. 
2,  S,  and  6,  authorize  the  construction  of  a  tun- 
nel if  the  city  does  not  already  have  the  prop- 
erty necessary  therefor,  so  that  the  city  can 
acquire  necessary  property  and  provide  for 
carrying  on  the  construction  of  the  tunnel  in  a 
single  proceeding,  and  is  not  limited  to  con- 
struction through  land  in  which  it  previously 
had  an  easement. 

8.  Municipal  corporations  «=293(3)  —  Ne- 
cessity SHOWN  OF  90-FOOT  STRIP  ADDITION 
TO  STREET  FOR  TUNNEL  CONSTRUCTION. 

Where  the  resolution  of  intention  for  con- 
structing a  tunnel  shows  that  a  part  of  a  90- 


foot  strip  was  acquired  aa  an  addition  to  the 
width  of  a  street  a  part  of  which  was  taken 
for  the  tunnel  and  thereby  made  unfit  for  street 
purposes,  such  strip  must  be  deemed  neces- 
sary and  convenient  for  the  tunnel's  construc- 
tion, in  view  of  San  Francisco  Charter,  art. 
6,e.8,|2. 

9.  Municipal  corporations  *=»513(9) — Bur- 
den ON  PLAINTIFF  TO  SHOW  THAT  WHOLE 
STRIP  TAKEN  FOR  TUNNEL  WAS  NOT  NECES- 
SARY UPON  OBJECTION  TO  ASSESSMENT.  ' 

In  a  proceeding  to  set  aside  an  assessment 
for  construction  of  a  municipal  tunnel,  the 
burden  rested  upon  plaintiff  to  show  errors  in 
the  decision  except  as  shown  on  the  face  of  the 
record;  and,  in  the  absence  of  contrary  evi- 
dence, the  plans  and  maps  not  being  included 
in  the  record,  where  the  original  resolution 
stated  that  the  main  bore  of  the  tunnel  should 
be  24  feet,  without  stating  that  no  part  should 
be  wider,  it  must  be  presumed  that  the  plans 
adopted  called  for  the  acquisition  and  use  of 
the  entire  90-foot  strip  secured  for  tunnel  con- 
struction. 

10.  Municipal  corporations  «=»513(1) — Su- 
pervisors' DECISION  AS.  TO  PROPERTY  BEN- 
EFITED AND  AMOUNT  OF  ASSESSMENT  FOR 
TUNNEL  CONSTRUCTION  CONCLUSIVE  EXCEPT 
FOR  FRAUD  OR  MISTAKE. 

Where  owners  of  property  assessed  were 
given,  by  the  ordinance  for  constructing  a  tun- 
nel, the  right  to  object,  and  the  assessments 
were  reviewed  upon  final  hearing  of  the  board 
of  supervisors  after  required  notice,  and  the 
boundaries  of  the  assessment  district  were  sub- 
ject to  change  upon  such  hearing,  the  decision 
of  the  supervisors  as  to  the  property  benefited 
and  the  amount  to  be  assessed  is  conclusive, 
unless  attacked  for  fraud  or  mistake. 

11.  Municipal  corporations  <g=>513(7)— Su- 
pervisors ARE  ULTIMATE  AUTHORITY  TO  DE- 
TERMINE LANDS  BENEFITED  AND  THE  AMOUNT 
OF  BENEFITS  FROM  TUNNEL  CONSTRUCTION.  „ 

The  board  of  supervisors  is  the  ultimate 
authority  in  finally  determining  what  lands 
are  benefited  and  what  amount  of  benefits  shall 
be  assessed  against  the  several  parcels  bene- 
fited by  the  construction  of  a  municipal  tunnel, 
and  the  court  will  not  declare  an  assessment 
void  unless  it  can  plainly  see  from  the  face  of 
the  record  or  from  facts  judicially  known  that 
the  assessment  so  finally  confirmed  is  not  pro- 
portional to  benefits,  or  that  no  benefits  could 
accrue  to  property  assessed,  where  no  evidence 
was  offered  to  show  that  lots  within  the  dis- 
trict not  assessed  for  improvement  were  ben- 
efited thereby. 

12.  Municipal  corporations  «3=>513(1)  — 
plaintiff  has  no  right  to  contest  im- 
provement assessment  because  other 
lots  than  plaintiff's  were  improperly 
assessed. 

Procedure  ordinance  for  construction  of  a 
tunnel  construed  not  to  provide  that  plaintiff, 
seeking  to  set  aside  the  assessment  therefor, 
could  inquire  into  all  the  particulars  of  each 
lot's  assessment,  and  have  the  same  set  aside 
if  a  different  apportionment  would  be  more 
just  and  equitable,  or  that  some  not  assessed 
were  benefited,  since  if  owners  of  each  of  the 
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.  16,000  parcels  assessed  brought  such  suits  the 
litigation  would  be  unending. 

13.  Constitutional  law  <£=290(3) — Munici- 
pal CORPORATIONS  <£=>455  —  TWENTY  DATS 
AFTER  PUBLICATION  OP  PUBLIC  WORKS  RE- 
PORT IN  WHICH  TO  OBJECT  TO  TUNNEL  AS- 
SESSMENT NOT  UNREASONABLE. 

An  assessment  ordinance  for  tunnel  con- 
struction is  not  invalid  because  allowing  inter- 
ested persons  only  20  days  for  filing  protest 
after  publication  of  notice  of  filing  of  report 
of  public  works;  for,  although  to  constitute 
due  process  necessary  to  jurisdiction  such  per- 
sons must  have  notice  of  the  time  and  place  of 
the  hearing  for  a  reasonable  period  prior  there- 
to, it  cannot  be  said  that  20  days  is  unreason- 
able. 

14.  Municipal  corporations  <s=»513(7)— Evi- 
dence or  supervisors*  method  of  deter- 
mining BENEFITS  TO  LOTS  ASSESSED  FOR 
TUNNEL  INCOMPETENT  TO  IMPEACH  ASSESS- 
MENT. 

It  was  not  error  upon  trial  of  a  proceeding 
to  contest  ordinance  assessing  benefits  upon 
lots  for  tunnel  construction  to  exclude  evi- 
dence as  to  how  the  board  of  supervisors  pro- 
ceeded in  estimating  what  the  benefit  assess- 
ment should  be  upon  the  different  blocks  with- 
in the  assessed  district,  since  such  evidence 
was  incompetent  to  impeach  the  assessment 
finally  made  by  the  supervisors  upon  the  hear- 
ing. 

In  Bank. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  James  M.  Sea- 
well,  Judge. 

Action  by  Carl  G.  Larsen  against  the  City 
and  County  of  San  Francisco  and  others,  to 
contest  the  validity  of  an  assessment  for 
public  improvement.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Affirmed. 

Edward  O.  Harrison  and  Maurice  E.  Har- 
rison, both  of  San  Francisco  (James  A.  Coo- 
per, of  San  Francisco,  of  counsel),  for  ap- 
pellant. 

Percy  V.  Long,  City  Atty.,  and  George 
Lull,  Asst.  City  Atty.,  both  of  San  Francisco 
(Theodore  J.  Savuge,  of  San  Francisco,  of 
counsel),  for  respondents. 

SHAW,  J.  The  Twin  Peaks  tunnel  pierces 
the  high  ridge  which  separates  the  more 
densely  populated  portion  of  San  Francisco 
from  the  large  and  comparatively  level  re- 
gion lying  west  of  the  said  ridge  and  con- 
stituting the  watershed  of  Lake  Merced. 
The  length  of  the  tunnel  Is  11,200  feet  It 
was  constructed  by  the  city  and  county  of 
San  Francisco  under  the  authority  of  chap- 
ter 8,  article  6,  of  the  San  Francisco  Char- 
ter, and  under  the  procedure  provided  by  an 
ordinance  passed  by  the  board  of  supervisors 
of  San  Francisco,  pursuant  to  authority  giv- 
en in  said  chapter,  on  October  20,  1913.  For 
the  cost  of  making  the  tunnel  an  assessment 


was  levied  by  the  city  In  said  proceeding, 
covering  lands  near  both  ends  of  the  tunnel, 
Including  certain  lands  of  the  plaintiff.  The 
present  action  was  begun  by  the  plaintiff  un- 
der section  12  of  the  ordinance  above  men- 
tioned, for  the  purpose  of  contesting  the  va- 
lidity of  the  assessment  and  to  quiet  plain- 
tiff's title  to  the  said  lands  against  the 
claims  of  the  city  of  San  Francisco  thereun- 
der. Judgment  was  given  in  favor  of  the 
defendant.   The  plaintiff  appeals  therefrom. 

[1]  The  mayor  of  the  city  and  county  and 
the  clerk  of  the  board  of  supervisors  are 
made  parties  defendant.  With  regard  to 
their  acts  and  conduct  under  color  of  their 
said  offices  they  will  be  bound  by  a  judg- 
ment against  the  municipal  corporation, 
even  If  they  are  not  parties  to  the  action. 
It  Is  not  claimed  that  either  of  them  has 
done  or  threatens  to  do  any  unofficial  act  to 
the  prejudice  of  the  plaintiff.  Consequently 
no  good  reason  appears  for  their  presence 
as  parties,  and  we  need  not  notice  the  fact 
further. 

[2]  An  ordinance  similar  to  the  tunnel 
procedure  ordinance  of  October  20,  1013, 
aforesaid,  was  under  consideration  by  this 
court  In  Mardls  v.  McCarthy,  162  CaL  94, 
121  Pac.  389,  and  again  in  Hayne  t.  San 
Francisco,  174  Cal.  185,  162  Pac.  625.  In 
each  of  these  cases  the  objections  there  urged 
against  the  validity  of  that  ordinance  were 
held  to  be  untenable.  In  the  present  action 
the  appellant  advances  certain  other  rea- 
sons against  the  validity  of  the  ordinance  of 
1913.  He  also  claims  that,  even  If  the  ordi- 
nance Is  valid,  the  assessment  Is  void  be- 
cause of  other  objections  and  defects  which 
we  will  state  In  detail  as  we  proceed. 

1.  The  ordinance  was  adopted  under  the 
power  conferred  upon  the  dty  by  chapter  8 
of  article  6  of  the  charter.  This  chapter 
empowers  the  board  of  supervisors  to  order 
the  construction  of  and  construct  a  tunnel 
and  levy  the  damage,  cost,  and  expenses 
thereof  upon  private  property  "In  the  man- 
ner and  under  the  procedure  and  powers  In 
chapter  2  of  this  article  provided  for  street 
work  and  street  Improvement."  It  further 
provides  that  the  method  of  procedure  In 
chapter  2  shall  not  be  exclusive,  but  that 
the  board  of  supervisors  may  adopt  an  ordi- 
nance "providing  a  method  of  procedure  tor 
such  improvement,  work  and  assessment  and 
for  the  ascertainment  and  payment  of  dam- 
ages and  for  the  manner  In  which  protests 
against  such  assessments  and  damages 
awarded  may  be  heard  and  determined,  and 
for  the  manner  In  which  such  assessment 
may  be  collected  and  paid,"  and  for  fully 
and  completely  exercising  the  powers  con- 
ferred by  the  section.  In  said  chapter  2, 
after  giving  the  city  power  to  make  street 
Improvements,  other  provisions  follow,  pre- 
scribing the  procedure  to  be  followed  In 
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exercising  tbe  power.  An  application  of 
property  owners  to  the  board  of  public 
works  must  be  made  in  order  to  start 
the  proceeding,  "except  where  otherwise  pro- 
vided." The  board  must  then  pass  a  resolu- 
tion of  its  intention  to  recommend  the  doing 
of  the  work,  and  must  recommend  the  same 
to  the  supervisors,  before  tbe  improvement 
Is  ordered.  The  appellant  Insists  that  these 
provisions  of  chapter  2  are  limitations  upon 
the  power  therein  conferred,  and  that  by  tbe 
reference  aforesaid,  In -chapter  8,  they  are 
carried  Into  and  become  limitations  upon 
the  power  to  construct  tunnels,  and  also  up- 
on the  power  to  adopt,  by  ordinance,  the 
procedure  to  be  observed  in  the  construction 
of  tunnels,  that,  consequently,  such  ordi- 
nance must  also  provide  for  an  application 
of  owners  and  a  resolution  and  recommenda- 
tion by  the  board  of  public  works,  as  a  con- 
dition precedent  to  ordering  the  tunnel  con- 
struction, and  that  as  this  ordinance  does 
not  do  so,  It  is  void.  To  this  we  cannot 
agree.  The  provisions  of  chapter  8  differ- 
entiate clearly  between  methods  of  procedure 
and  the  grant  of  power,  and  between  the 
grant  of  power  to  construct  tunnels  and  the 
grant  of  power  to  provide  the  procedure 
therefor.  The  two  grants  are  independent 
of  each  other.  It  Is  true  that  proceedings 
for  assessing  the  cost  of  public  improvements 
upon  private  property  are  to  be  strictly  fol- 
lowed, and  that,  as  Is  often  said,  "The  mode 
Is  the  measure  of  the  power,"  so  that  In  do- 
ing street  work  under  chapter  2  the  method 
of  initiating  the  proceeding  must  be  followed 
in  order  to  make  a  valid  exercise  of  the 
power  there  conferred.  But  to  hold  that  the 
reference  to  chapter  2,  contained  in  chapter 
8,  Imports  Into  the  latter  chapter  all  of  the 
provisions  for  procedure  provided  In  chapter 
2,  as  limitations  upon  the  power  conferred 
In  chapter  8,  Including  the  power  to  adopt 
an  ordinance  prescribing  the  procedure, 
would,  In  effect,  entirely  destroy  the  power 
given  in  chapter  8  to  adopt  a  method  of  pro- 
cedure. Such  an  absurd  result  cannot  be 
allowed  unless  positively  necessary.  Such  a 
construction  is  not  imperative.  It  is  more 
reasonable  to  suppose  that  tbe  reference  in 
chapter  8  to  the  procedure  and  powers  pro- 
vided in  chapter  2  for  street  work  had  ref- 
erence to  procedure  alone,  and  did  not  In- 
corporate such  procedure  Into  chapter  8,  as 
limitations  upon  the  power  to  construct  tun- 
nels and  to  adopt  ordinances  of  procedure 
therefor,  but  left  the  board  of  supervisors 
at  liberty  to  adopt  a  procedure  wholly  dif- 
ferent from  that  provided  in  chapter  2. 
This  we  believe  to  be  the  true  construction 
of  the  charter  in  this  particular. 

The  same  reasons  apply  with  equal  force 
to  the  contention  that  the  power  given  In 
chapter  8  to  adopt  an  ordinance  of  procedure 
for  the  acquisition  of  property  for  a  right 
of  way  and  approaches  for  such  tunnel  and 


for  levying  an  assessment  on  private  prop-, 
erty  for  the  cost  and  damages  must  conform 
to  the  procedure  prescribed  In  chapter  2  of 
said  article.  The  provisions  in  that  respect 
are  in  tbe  same  form  as  those  relating  to 
the  construction  of  tunnels. 

[3]  2.  Tbe  resolution  in  question  states 
that  the  public  interest  and  convenience  re- 
quire the  construction  of  the  Twin  Peaks 
tunnel  "for  public  uses,"  but  do  not  specify 
or  describe  the  particular  public  use  or  uses 
to  which  it  is  to  be  devoted.  It  appears 
from  the  evidence,  however,  that  no  way  is 
provided  for  passage  through  the  tunnel  by 
persons  traveling  on  foot  or  in  vehicles,  or 
otherwise  than  In  street  cars.  It  is  conceded 
by  the  respondents  that  as  it  exists  it  can- 
not be  used  except  as  a  way  upon  which  to 
lay  tracks  for  street  car  lines  and  for  the 
passage  of  persons  through  it  while  in  such 
cars,  and  that  no  other  use  was  intended. 
The  charter  provides  that  two  or  more  street 
car  lines,  operated  under  different  manage- 
ments, may  use  a  tunnel  constructed  under 
the  power  given  In  chapter  8,  and  that  the 
city  and  county  may  use  it  for  a  municipal 
street  car  line,  either  singly  or  jointly  with 
another  street  car  line,  but  that  no  exclu- 
sive right  to  its  use  by  a  street  car  line  shall 
ever  be  given.  Article  6,  c  8,  |  6.  It  also 
appears  that  since  its  completion  the  tunnel 
has  been  used  exclusively  as  a  passageway 
for  care  on  a  branch  of  the  street  car  sys- 
tem operated  by  the  city  and  county.  It  is 
manifest  from  the  terms  of  the  charter  just 
stated  that  the  city  and  county  has,  and  can 
have,  no  exclusive  right  to  such  use,  and 
that  the  object  to  be  accomplished  In  mak- 
ing this  tunnel  was  to  provide  a  way  for 
rapid  transit  between  the  two  sections  of 
the  city  aforementioned  for  one  or  more 
street  car  lines. 

The  appellant  contends  that  no  assessment 
for  the  cost  of  a  tunnel  for  such  purposes 
can  be  made  upon  private  property;  that 
such  a  railroad  must  be  the  property  of  a 
private  corporation  or  of  a  municipal  corpo- 
ration acting  In  its  proprietary  capacity; 
that  if  It  belongs  to  a  private  corporation  the 
tunnel  would  not  be  for  the  public  benefit,  but 
would  be  for  the  benefit  of  such  corporation, 
which  is  a  purpose  for  which  a  special  as- 
sessment upon  private  property  cannot  law-, 
fully  be  made,  while  if  the  railroad  belongs 
to  the  municipal  corporation,  the  tunnel 
would  be  for  the  general  benefit  of  the  mu- 
nicipality, and  the  expense  thereof  could 
lawfully  be  met  in  no  other  way  than  by  a 
general  ad  valorem  tax  upon  all  property 
within  the  city. 

[4]  It  has  been  said  that  the  power  to 
levy  a  special  assessment  upon  private  prop- 
erty for  public  purposes  "is  not  a  power  to 
tax  property  generally  founded  upon  the 
benefits  supposed  to  be  derived  from  the  or- 
ganization of  a  government  for  the  protec- 
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tlon  of  life,  liberty,  and  property,  but  a  pow- 
er to  tax  specific  property  founded  upon  the 
benefit  supposed  to  be  derived  by  the  prop- 
erty Itself  from  the  expenditure  of  the  tax 
in  its  immediate  vicinity.  Hence  property 
not  benefited  by  the  improvement  cannot  be 
subjected  to  the  burden  imposed  for  that 
purpose."  Taylor  v.  Palmer,  31  Cal.  264.  In 
Lent  v.  Tillson,  72  Cal.  428,  14  Pac.  81, 
speaking  of  the  right  to  levy  local  assess- 
ments for  public  Improvements,  the  court 
says  that,  where  It  can  plainly  see  that  the 
tax  Is  not  for  the  benefit  of  the  property, 
but  wholly  for  the  private  advantage  of  an 
individual,  It  would  declare  the  assessment 
void,  and  It  proceeds  to  say: 

"Still  the  benefit  is  not  the  source  of  the 
power.  That  is  inherent  in  the  government, 
and  is  only  limited  by  express  or  implied  limi- 
tations found  in  the  Constitution,  or  by  its  own 
nature  and  purposes.  Within  these  limits  the 
Legislature  is  the  sole  judge  of  when  and  to 
what  extent  the  power  shall  be  used." 

In  another  case  the  court  said: 

"While  it  is  held  that  an  apportionment  of 
the  expenses  for  a  local  Improvement  is  to  be 
made  according  to  the  benefits  received  by  the 
property  assessed,  yet  the  power  to  make  such 
apportionment  rests  upon  the  general  power 
of  taxation,  and  the  apportionment  itself  does 
not  depend  upon  the  fact  of  local  benefit  in  any 
other  sense  than  that  all  taxes  are  supposed 
to  be  based  upon  the  benefit  received  by  the 
taxpayer."  In  re  Madera  Irrigation  District, 
92  Cal.  826,  28  Pac.  272,  675,  14  L.  R.  A.  755, 
27  Am.  St.  Rep.  106. 

£lt  is  not  necessary  here  to  determine 
whether  the  power .  to  levy  a  local  assess- 
ment for  the  expenses  of  a  public  improve- 
ment is  limited  to  cases  where  a  special  ben- 
efit is  conferred  thereby  upon  the  assessed 
property  or  not.  It  must  be  conceded  that, 
where  there  Is  a  peculiar  benefit  from  a  pub- 
lic improvement  to  the  property  assessed, 
the  power  tojevy  a  special  assessment  for 
its  cost  existsJJ  We  are  satisfied  that  the  con- 
struction of  the  tunnel  here  involved  is  spe- 
cially beneficial  to  the  property  upon  which 
the  assessment  is  levied,  to  the  extent  nec- 
essary to  justify  the  assessment.  The  dis- 
tricts assessed,  as  before  stated,  Include  a 
large  area  southwesterly  of  the  Twin  Peaks 
ridge,  and  another,  but  a  more  limited,  area 
in  the  neighborhood  of  the  easterly  extremi- 
ty of  the  tunnel.  Without  the  making  of 
such  tunnel  the  Inhabitants  of  the  more  re- 
mote district  could  not  reach  the  city  by 
means  of  street  cars,  except  by  a  circuitous 
route  involving  considerable  delay,  and 
means  of  access  to  the  city  was  confined  to 
such  street  car  lines  and  to  travel  by  vehi- 
cles and  on  foot  over  steep  hills.  By  reason 
of  the  construction  of  this  tunnel,  and  the 
operation  of  a  street  car  line  through  It, 
they  have  a  ready  and  speedy  means  of  ac- 
cess to  the  city,  and  the  resulting  benefit  to 


their  property  Is  apparent  While  the  spe- 
cial benefit  to  the  property  about  the  easter- 
ly entrance  is  not  so  easily  demonstrated,  it 
is  obvious  that  the  conditions  are  such  that 
the  legislative  authorities  of  the  city  might 
reasonably  conclude  that  there  was  such  spe- 
cial benefit.  That  being  the  case,  the  court 
cannot  set  aside  the  assessment  on  the 
ground  that  it  exceeds  the  benefits  received 
from  the  improvement.  Lent  v.  Tillson,  su- 
pra; Duncan  v.  Ramish,  142  Cal.  602,  76 
Pac.  661.  This  sufficiently  meets  the  argu- 
ment on  this  point 

[6,  6]  It  cannot  be  successfully  contended 
that  such  a  tunnel  is  not  a  public  improve- 
ment or  that  its  use  is  not  for  the  benefit  of 
the  public,  or  that  it  is  not  a  public  use.  A 
public  way  Is  for  the  general  public  benefit, 
although  not  open  to  all  modes  of  travel, 
provided  it  is  open  to  the  general  public  for 
travel  thereon  in  the  manner  to  which  it  is 
adapted.  There  is  no  merit  in  .the  claim  that 
the  proceeding  is  invalid  because  the  tunnel 
constitutes  a  single  public  use,  whereas  the 
tunnel  procedure  ordinance  authorizes  the 
construction  of  a  tunnel  "for  public  uses." 
"The  singular  number  includes  the  plural, 
and  the  plural  the  singular."  Civ.  Code,  f 
14.  This  is  a  rule  of  general  application 
where  the  context  does  not  limit  the  mean- 
ing. Furthermore,  if  we  were  disposed  to  be 
technical,  it  could  be  said  that  as  the  char- 
ter devotes  the  tunnel  to  the  use  of  two  or 
more  separately  owned  street  railroads,  It  is 
In  fact  constructed  for  "public  uses." 

[7]  3.  It  is  claimed  that  the  charter  con- 
fers no  power  upon  the  city  and  county  to 
make  a  tunnel,  except  in  or  under  a  public 
street  or  under  land  belonging  to  it  or  in 
which  it  may  have  an  easement,  and  that, 
as  this  tunnel  runs  In  part  through  land 
which  is  not  a  public  street  and  in  which  the 
city  then  had  no  easement  and  which  it  did 
not  own  at  the  time  the  proceeding  was  be- 
gun, the  assessment  was  beyond  the  power 
given,  and  is  therefore  Invalid.  We  think 
this  is  not  the  true  effect  of  the  charter. 
Chapter  8  consists  of  six  sections.  Section 
1  gives  the  board  of  supervisors  power  to 
construct  any  tunnel  under  any  "open  pub- 
lic street  in  the  city  and  county,"  or  under 
"Any  other  land  of  the  city  and  county,"  or 
under  any  land  or  water  "in  which  and 
where  the  city  and  county  may  then  have 
an  easement  or  right  of  way  therefor."  Sec- 
tion 2  empowers  the  board  to  acquire  for  the 
municipality,  by  purchase  or  condemnation, 
any  and  all  land,  or  easement  therein,  or 
any  property  necessary  or  convenient  for 
such  tunnel,  and  to  raise  the  money  for  such 
acquisition  by  means  of  an  assessment  upon 
private  property;  also  to  adopt  ordinances 
providing  a  procedure  to  that  end.  Section 
3  authorizes  the  board  to  accomplish  In  a 
single  proceeding  both  the  acquisition  of  the 
property  for  a  tunnel  and  the  construction 
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of  the  tunnel  itself,  and  to  pass  the  ordi- 
nances necessary  to  allow  such  consolidation 
of  the  two  purposes  In  such  single  proceed- 
ing. The  ordinance  adopted  provides  for 
such  consolidated  proceeding.  Section  6  au- 
thorizes two  or  more  tunnels  to  be  construct- 
ed in  pursuance  of  one  general  plan  under 
one  proceeding,  and  any  or  all  acquisitions 
of  lands,  easements,  or  rights  of  way  and 
property  necessary  and  convenient  for  the 
same  in  the  same  proceeding,  and  that  the 
property  benefited  may  be  assessed  for  the 
costs,  damages,  and  expenses  of  the  entire 
proceeding. 

These  provisions  could  have  been  adopted 
upon  no  other  theory  than  that,  if  the  city 
and  county  did  not  already  have  the  proper- 
ty necessary  for  the  proposed  tunnel,  or  tun- 
nels, it  could  acquire  such  property  and  order 
and  carry  on  the  construction  of  the  tunnel 
in  a  single  proceeding  including  both  purpos- 
es. The  phrases,  "any  other  land  of  the  city 
and  county,"  and  "in  which  and  where  the 
city  and  county  may  then  have  an  easement" 
in  section  1,  must,  in  view  of  the  subsequent 
provisions  of  the  chapter,  be  taken  to  refer 
to  any  period  of  time  antecedent  to  the  ac- 
tual construction  of  the  tunnel,  or,  possibly, 
antecedent  to  the  letting  of  the  contract 
therefor  or  the  beginning  of  the  work  there- 
on, and  not  to  require  that  the  city  shall  own 
the  property  or  easement  necessary  for  the 
tunnel  before  or  at  the  time  when  the  proceed- 
ing to  construct  it  is  initiated.  Any  other 
construction  of  section  1  would  render  the 
provisions  of  sections  2  and  8  inoperative 
and  unnecessary  so  far  as  they  authorize  the 
combination  of  the  two  purposes  in  a  single 
proceeding.  These  provisions,  therefore,  point 
the  meaning  of  the  language  of  section  1  as 
above  stated.  The  several  sections,  when 
considered  together,  show  an  intention  to 
authorize  the  construction  of  a  tunnel 
through  land  to  be  acquired  in  a  consoli- 
dated proceeding,  Including  both  the  acqui- 
sition and  the  construction. 

[t]  4.  The  proceedings  included  the  ac- 
quisition, at  a  cost  of  $514,935,  of  a  strip  of 
land  about  90  feet  wide  and  1,900  feet  long, 
at  the  eastern  end  of  the  tunnel  at  the  end 
of  Market  street.  Appellant  claims  that  the 
assessment  is  void  because  this  strip  consti- 
tutes an  extension  of  Market  street,  and  be- 
cause a  strip  of  land  90  feet  wide  cannot  be 
necessary  for  a  tunnel  only  24  feet  wide  in 
the  clear,  exclusive  of  the  walls  or  casings. 
The  only  evidence  to  support  this  contention 
was  the  original  resolution  of  intention  and 
the  testimony  of  a  witness,  who  said  he  was 
a  civil  engineer,  that  he  had  examined  the 
plans,  and  that  it  was  not  necessary  to  have 
the  strip  of  land  90  feet  wide  in  order  to  con- 
struct the  tunnel  as  planned.  The  record 
shows  that  the  strip  in  question  was  ac- 
quired because  it  was  necessary  and  conven- 
ient for  the  construction  of  the  tunnel.  No 


mention  is  made  therein  of  Market  street  or 
of  any  extension  thereof.  This  is  conclu- 
sive on  that  point  The  testimony  of  said 
witness  is  literally  true,  for  the  resolution 
of  Intention  shows  that  a  port  of  the  90- foot 
strip  was  acquired  as  an  addition  to  the 
width  of  Seventeenth  street,  a  part  of  which 
was  taken  for  the  tunnel  and  thereby  made 
unfit  for  a  street.  The  charter  authorizes 
this,  and  declares  that  land  taken  for  such 
purpose  shall  be  deemed  necessary  for  the 
construction  of  such  tunnel.  Article  6,  c 
8,  §  2.  This  answers  the  objection  with  re- 
spect to  that  part  of  said  90-foot  strip. 

[•]  The  procedure  ordinance  provides  that 
the  board  of  public  works  shall  make  and  re- 
port to  the  supervisors  plans  for  the  tunnel, 
an  estimate  of  the  costs  and  expenses  there- 
of, a  map  showing  the  assessment  district 
proposed,  with  a  statement  of  the  damages 
to  lands  affected  by  the  tunnel  and  the  bene- 
fits to  the  lands  In  such  assessment  district 
Thereupon  there  is  to  be  a  public  hearing, 
upon  notice,  after  which  the  supervisors  may 
modify,  confirm,  or  reject  the  report  or 
modify  it  and  confirm  it  as  modified.  Elab- 
orate plans  were  made  by  the  board  and  re- 
ported to  the  supervisors.  The  required  no- 
tice was  given,  protests  were  filed,  and  there 
was  a  hearing  of  the  matter.  At  that  hear- 
ing, the  report  was  modified,  and  confirmed 
as  modified.  This  was  the  equivalent  of  a  de- 
cision by  the  board  of  supervisors  that  the 
protests  were  not  well  founded;  that  all  of 
the  proceedings  up  to  that  point  had  been 
correctly  taken;  and  that  all  the  lands  pro- 
posed to  be  taken  were  necessary  for  the 
construction  of  the  proposed  tunnel.  This  de- 
termination is  presumed  to  be  correct  The 
burden  of  proof  rested  upon  the  plaintiff  to 
show  errors  in  the  decision,  except  in  so  far 
as  they  are  shown  upon  the  face  of  the  rec- 
ord. The  report  to  the  supervisors,  including 
the  plans  and  maps,  were  introduced  in  evi- 
dence. They  are  not  included  in  the  record 
before  us.  While  the  original  resolution  stat- 
ed that  the  main  bore  of  the  tunnel  was  to 
be  24  feet  in  the  clear,  it  does  not  state  that 
no  part  of  it  is  to  be  wider.  The  plans  would 
show  the  size  and  width  of  all  parts  of  it 
In  the  absence  of  evidence  to  the  contrary, 
we  must  presume  that  the  plans  adopted 
call  for  the  acquisition  and  use  of  the  entire 
strip  for  tunnel  construction.  Appeal  of  Pip- 
er, 32  Cal.  538. 

[10]  5.  The  next  objection  of  the  plaintiff 
is  that  the  entire  assessment  is  void  because 
it  appears  upon  its  face  that  the  apportion- 
ment of  the  cost  is  not  proportional  or  uni- 
form. This  objection  is  founded  upon  the 
facts  that  the  assessment  shows  upon  its 
face  that  certain  lots  included  within  the 
assessment  districts  are  not  assessed  at  all, 
and  that  of  lots  which  plaintiff  claims  are 
similarly  situated  some  are  assessed  at  one- 
eighth  of  a  cent  per  square  foot,  and  others 
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at  a  much  higher  rate,  varying  from  1% 
cents  to  8%  cents  per  square  foot  No  ex- 
trinsic evidence  was  given  tending  to  prove 
that  the  lots  not  assessed  were  in  fact  bene- 
fited by  the  tunnel. 

The  provisions  of  the  procedure  ordinance 
show  that  the  district  and  the  lands  to  be  as- 
sessed were  not  finally  fixed  in  advance  by 
the  supervisors  in  the  resolution  of  intention. 
It  is  the  order  of  confirmation  of  the  report 
of  the  board  of  public  works,  as  modified  by 
the  supervisors  upon  the  hearing  of  protests, 
that  fixes  the  exact  limits  of  the  assessment 
district  and  the  precise  parcels  of  land  to  be 
assessed.  The  ordinance  declares  that  the 
resolution  of  Intention  to  order  the  construc- 
tion of  the  tunnel  must  "specify  the  exterior 
boundaries  of  the  district  or  districts  of  land 
to  be  benefited  by  such  construction  and  to 
be  assessed  to  pay  the  damages,  costs  and 
expenses  thereof."  Section  2.  But  this  is  not 
the  final  decision  on  ttie  subject  Upon  re- 
ceiving this  resolution,  the  board  of  public 
works,  after  first  determining  the  amount  of 
damages  that  will  be  sustained  by  persons 
claiming  damages,  must  estimate  the  total 
amount  of  costs  of  construction,  including 
the  costs  of  acquiring  the  necessary  land 
and  the  damages  sustained,  and  assess  the 
total  sum  "upon  the  several  lots  of  land 
benefited  within  the  district  or  districts  of 
assessment,  so  that  each  of  the  lots  shall 
be  assessed  in  accordance  with  Its  benefits 
caused  by  such  tunnel  construction."  Sec- 
tion 5.  This  necessarily  Implies  that  no 
benefits  shall  be  assessed  against  any  parcel 
which  said  board  may  find  is  not  benefited. 
The  said  board  must  thereupon  prepare  and 
report  to  the  supervisors  a  map  of  the  dis- 
tricts as  specified  in  the  resolution  of  inten- 
tion, showing  the  subdivisions  of  property 
therein  as  shown  by  the  assessment  maps  of 
the  city  and  county  assessor,  giving  each 
subdivision  a  separate  number,  a  list  show- 
ing the  names  of  the  persons  to  whom  each 
parcel  Is  assessed,  "and  an  estimate  of  the 
benefits  which  each  of  the  respective  sub- 
divisions or  parcels  will  receive,  from  and 
by  the  construction  of  such  tunnel."  Sec- 
tion 6,  subds.  3,  4.  This  also  implies  dis- 
cretion to  estimate  that  some  parcel  will 
receive  no  benefit.  Any  person  Interested 
may  object  to  the  extent  of  the  districts  de- 
clared to  be  benefited  in  the  resolution  of 
intention,  or  to  the  amount  of  benefits  fixed 
by  the  said  board  in  its  report,  or  to  any 
other  act  determination,  or  proceeding  of 
the  board  of  public  works  or  of  the  super- 
visors in  the  proceeding,  and  may  file  a  writ- 
ten statement  of  his  objections,  and  on  those 
grounds  protest  against  the  confirmation  of 
said  reported  assessment.  Section  8.  This 
implies  the  right  to  protest  against  the  omis- 
sion to  assess  benefits  upon  any  parcel  not 
reported  as  benefited  by  the  board  of  public 
works.   All  these  objections,  and  the  accu- 


racy and  propriety  of  the  several  assessments 
reported  to  the  supervisors,  come  in  review 
upon  the  final  "hearing  'Before  the  supervis- 
ors, after  the  giving  of  the  required  notice. 
Upon  such  hearing  the  boundaries  of  the 
district  and  the  amounts  of  the  several  as- 
sessments of  benefits  may  be  changed  and 
corrected  as  the  supervisors,  upon  the  evi- 
dence then  taken,  shall  deem  proper.  It  is 
the  report  as  thus  changed,  the  assessment 
district  as  then  defined,  and  the  parcels  of 
land  then  determined  to  have  been  benefited 
by  the  work  that  "shall  constitute  the  as- 
sessment made  and  levied  for  defraying  the 
damages,  costs  and  expenses  of  such  tunnel 
construction,  and  the  amount  of  the  benefits 
set  opposite  each  parcel  of  land  shall  consti- 
tute the  amount  of  the  assessment  thereon." 
Section  10. 

Under  the  principles  established  In  this 
state  and  elsewhere,  this  final  decision  of  the 
supervisors  as  to  the  property  benefited  and 
the  amount  to  be  assessed  is  conclusive,  un- 
less attacked  on  the  ground  of  fraud  or  mis- 
take. 

[11]  There  is  a  distinction  between  the 
power  of  the  board  making  the  assessment  in 
cases  where  the  Legislature  has  itself  fixed 
the  limits  of  the  assessment  district  and  des- 
ignated the  land  which  is  benefited  and 
which  is  to  be  assessed  for  the  expense  of 
a  public  improvement,  and  cases  where  a 
local  legislative  body  has  authority  to  levy 
the  expenses  upon  a  district  to  be  fixed  by 
itself  and  to  determine  what  property  is 
benefited  and  js  to  be  assessed  for  the  Im- 
provement {The  ordinary  case  of  a  front- foot 
assessment  a*^3"CTmflDle  of  the  flfBt  alter- 
native.There  the  Legislature  has  declared 
what  property  shall  be  assessed,  and  Its  dec- 
laration Is  a  determination  ""^  thn  "fprf°r- 
ty  to  be  assessed  is  also  the  property  bene- 
tjtejl.  in  a  6186  of  that  character  the  board 
which  levies  the  assessment  cannot  del 
from  ttie  leglWaiiVe'  determination,  and" 
omits  from  Uie  aUHmmilMWl  S"y  pnropi  nr  th<; 


it 


land  whioti  ffm  i  ^fiisiature  Pas  thus  declared 
In  benefited  and  is  to  be  assessed  for  the  ija 


provetnent  tne  assessment  is  voia. 
  IB, 


People 
■Rep.  677; 
Diggins  v. 


v.  Lynch,  IU  CHI.  15,  Hi  Am. 
Dyer  v.  Harrison,  63  Cal.  447; 
Brown,  76  Cal.  318,  18  Pac.  373. 

It  is  obvious  that  these  decisions  do  not 
apply  to  cases  like  the  one  at  bar.  The  board 
of  supervisors  is  the  ultimate  authority 
which  is  empowered  to  finally  determine 
what  lands  are  benefited  and  what  amount 
of  benefits  shall  be  assessed  against  the  sev- 
eral parcels  benefited  by  the  construction  of 
the  tunnel.  This  determination  is  made  aft- 
er a  full  hearing  accorded  to  all  persons  in- 
terested to  make  such  objection  as  they  see 
fit    Jj^  such  a  case  the  court  will  not  de- 


clare the  assessment  void  unless  it  can  piain*- 
Ty_  see  ItMR  me  lace  of  the  record  6r  froTh,. 
facts  judicially  known  that  the  assessment 


Digitized  by 


Google 


764 


186  PACIFIC  REPORTER 


(Cal. 


bo  finally  confirmed  Is  not  proi   

benefits,  or  tnac  no  Denedta  could  at 
to  tCe  property  aWBBeTE  Dnmam  V.  Haul- 
Mi,  sU[)fa,  KB  Dal.  882;  76  Pac  661;  Lent 
v.  Tillson,  supra,  72  Cal.  420,  14  Pac.  71. 
In  Duncan  v.  Ramish  the  validity  of  a  street 
assessment  upon  a  district  benefited  was  in- 
volved. The  plaintiff  sought  to  prove  that 
benefits  accruing  to  his  lota  from  the  im- 
provement were  less  than  the  assessment 
against  them.  The  court  said: 

"It  is  true  that  local  assessments  are  said  to 
be  imposed  on  the  theory  that  the  property  ad- 
jacent to  the  improvement  receives  special  ben- 
efit therefrom.  But  this  is  a  matter  which  is 
for  the  determination  of  the  legislative  author- 
ity of  the  state,  acting  through  its  established 
agencies  for  the  government  of  political  subdi- 
visions, or  directly  by  the  Legislature  of  the 
state,  as  that  body  may  see  fit.  It  is  enough 
for  the  local  property  owner  that  he  has  a  right 
to  be  heard  before  the  city  council  upon  the 
question,  by  filing  a  petition  of  remonstrance 
in  the  proceeding  prescribed  by  law,  setting 
forth  his  reasons  why  the  improvement  should 
not  be  made.  Upon  this  the  council  must  de- 
cide the  question,  and  its  decision  is  final" 

The  plaintiff  there  also  claimed  that  the 
district,  as  fixed  by  the  council,  did  not  in- 
clude all  the  property  fronting  on  the  streets 
improved,  that  is  to  say,  that  property  bene- 
fited was  not  assessed.  The  statute  gave 
power  to  the  council  to  make  the  assessment 
upon  a  district,  instead  of  upon. the  frontage 
plan,  and,  as  before  stated,  It  gave  the  prop- 
erty owners  the  right  to  object  to  the  bound- 
aries and  to  a  hearing  before  the  council 
•upon  that  subject  The  court  said,  referring 
to  ±he  passage  above  quoted: 

•"Upon  the  same  principles  and  authorities 
heretofore  referred  to  in  reference  to  the  ques- 
tion of  benefits,  it  must  be.  held  that  the  prop- 
erty owner,  having  this  right,  must  avail  him- 
self of  it,  or  be  concluded  by  the  decision  of 
the  council.  It  does  not  appear  that  any 'ob- 
jection was  made  to  the  boundaries  of  the  dis- 
trict, and  hence  it  must  be  held  that  the  deci- 
sion of  the  council  as  to  its  extent  was  correct. 
There  is  nothing  in  the  law  which  requires  the 
■  assessment  district  fixed  by  the  council  to  in- 
. elude  all.  the  property  fronting  on  the  streets. 
The  court  cannot  say  that  it  might  not  be  pos- 
sible that  some  of  the  property  fronting  on  the 
streets  would  not  be  benefited  by  the  improve- 
ment" 142  Cal.  696,  76  Pac.  665. 

In  Haughawout  v.  Raymond,  148  Cal.  313, 
83  Pac,  54,  the  court  said: 

"The  contention  that  benefited  property  was 
omitted  from  the  assessment,  and  the  whole  as- 
sessment is  therefore  invalid,  is  disposed  of  by 
the  case  of  Duncan  v.  Ramish,  142  Cal.  686, 
76  Pac.  661." 

There  is  a  statement  in  Da  vies  v.  Los 
Angeles,  86  Cal.  49,  24  Pac.  771,  to  the  effect 
that  where  the  property  in  an  assessment 
.district  is  not  all  assessed,  the  assessment 
is  invalid.  There  is  no  discussion  of  the  ques- 


tion, and  the  matter  of  the  finality  of  the 
determination  of  the  board  after  a  bearing: 
is  not  even  suggested.  The  plaintiff  also 
cites  Moulton  v.  Parks,  64  CaL  181,  30  Pac. 
613.  There  is  a  declaration  in  that  decision 
that  a  board  of  supervisors,  which  has  pow- 
er to  create  an  assessment  district  determin- 
ing that  certain  lands  and  none  other  is  bene- 
fited by  a  proposed  improvement,  cannot  aft- 
erwards amend  its  order  by  Including  lands 
outside  of  said  district  The  point  actually 
decided  was  that  the  board  of  supervisors 
of  Sutter  county  had  no  power  to  establish 
a  levee  district  in  an  adjoining  county.  The 
declaration  made  In  that  case  seems  to  have 
no  bearing  upon  the  question  before  this 
court  and  neither  that  nor  the  Da  vies  Case 
should  prevail  against  the  later  decisions  of 
the  court  above  cited. 

Section  12  of  the  ordinance  provides  that 
any  property  owner  aggrieved  at  any  as- 
sessment levied  may  commence  an  action  to- 
con  test  his  assessment  levied  under  the  terms 
of  the  ordinance,  but  that  such  action  must 
be  begun  within  30  days  after  the  adoption 
of  the  resolution  of  the  supervisors,  finally 
modifying  and  confirming  the  assessment  re- 
ported by  the  board  of  public  works.  This 
action  was  begun  under  that  authority.  The 
plaintiff  insists  that  in  such  an  action  he  may 
review  all  the  proceedings  of  the  supervisors, 
including  Its  determination  as  to  the  property 
benefited  and  the  amount  of  benefits  to  be 
Assessed  • 

Even  if  this  were  conceded,  it  must  be  also 
conceded  that  the  determination  of  the  sup- 
ervisors is  at  least  prima  fade  correct  and 
that  It  could  not  be  set  aside  except  upon 
evidence  showing  that  the  decision  was  not 
sustained  by  the  facts  existing.  No  evidence 
was  offered  or  given  to  show  that  the  par- 
ticular lots  not  assessed  for  the  improve 
ment  were  In  fact  benefited  thereby.  In  the 
absence  of  such  evidence  it  is  obvious  (hat  the 
decision  of  the  supervisors  could  not  be  de 
dared  invalid. 

[12]  But  we  do  not  think  the  procedure 
ordinance  intends  or  provides  that  in  such 
action  the  plaintiff  can  inquire  Into  the  par- 
ticulars of  each  assessment  and  have  the 
court  revise  It  and  set  aside  If  It  shall  find 
that  a  different  apportionment  would  be  more 
just  or  equitable,  or  that  some  of  the  lots 
not  assessed  were  benefited  by  the  tunnel. 
The  section  does  not  so  provide,  and  the 
circumstances  and  conditions  forbid  such  im- 
plication from  the  mere  provision  that  an 
action  may  be  begun  by  any  person  aggrieved 
to  contest  the  validity  of  his  assessment 
There  were  more  than  16,000  parcels  of  land 
assessed.  If  the  owner  of  each  of  these 
parcels  could  separately  maintain  an  action 
and  therein  reopen  the  entire  question  of 
benefits  received  and  the  proportion  to  be 
charged  against  the  respective  parcels,  it  is 
plain  that  any  proceeding  of  such  magnitude. 
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or  even  of  far  less  extent,  could,  and  prob- 
ably would,  be  effectually  blocked  by  unend- 
ing litigation.  Such  construction  is  not  to 
be  indulged  if  it  produces  such  absurd  con- 
sequences. 

The  reasons  above  given  also  answer  the 
objection  urged  In  this  connection  that  the 
assessment  was  not  made  according  to  the 
benefits.  The  determination  of  the  super- 
visors is  conclusive  on  that  subject  also.  We 
finds  no  ground  on  which  these  objections  can 
be  sustained. 

[13]  6.  There  Is  no  merit  In  the  point  that 
the  ordinance  must  be  held  invalid  because, 
after  the  first  publication  of  the  notice  of  the 
filing  of  the  report  of.  the  board  of  public 
works  with  the  supervisors,  it  allows  the 
persons  interested  only  20  days'  time  within 
which  to  file  a  protest  In  the  proceeding.  The 
argument  is  that,  where  there  are  16,000 
parcels  of  land  assessed,  it  cannot  reasonably 
be  supposed  that  all  of  the  owners  would  re- 
ceive knowledge  of  such  filing  and  obtain  ac- 
cess to  the  report  for  a  sufficient  period  of  time 
before  the  hearing  to  discover  its  defects  or 
determine  the  grounds  of  the  objections  there- 
to. It  is  not  Claimed  that  the  plaintiff  did  not 
have  sufficient  time  for  this  purpose.  In  order 
to  constitute  the  due  process  of  law  necessary 
to  give  Jurisdiction  of  a  proceeding  of  this 
character,  the  interested  persons  must  have 
notice  of  the  time  and  place  of  the  bearing 
for  a  reasonable  period  before  it  Is  to  be 
held.  Davles  v.  Los  Angeles,  supra,  86  Cal. 
46,  24  Pac.  711.  But  we  cannot  say  that  the 
*20  days  allowed  by  this  ordinance  is  unrea- 
sonable. In  Bellingham  Bay,  etc.,  Co.  v.  New 
Whatcom,  172  U.  S.  319,  19  Sup.  Ct.  205,  43 
L.  Ed.  460,  a  local  improvement  case,  the 
period  was  10  days  after  the  first  publica- 
tion, and  the  court  held  that  it  could  not  be 
declared  an  unreasonably  short  time.  In 
this  state  there  are  many  local  improvement 
statutes  in  force,  of  similar  character,  in 
which  the  time  of  the  notice  prescribed  to 
give  jurisdiction  varies  from  10  to  20  days. 
In  view  of  these  numerous  statutes,  all  of 
which  have  long  been  considered  valid  in 
this  respect,  it  is  obvious  that  20  days  can- 
not be  said  to  be  unreasonable. 

[14)  7.  Plaintiff  urges  that  there  was  error 
at  the  trial  in  refusing  to  admit  certain  evi- 
dence offered  by  him. 

A  member  of  the  board  of  public  works 
was  asked  to  state  what  rule  that  board 
adopted  in  apportioning  the  benefits  in  the 
district;  whether  he,  personally,  went  upon 
the  land  to  make  the  assessment;  whether 
he  took  part  in  making  the  estimate  of  the 
benefits;  whether  the  board  had  the  land 
viewed  by  any  person  for  its  information, 
and  what  information  the  board  had  as  to 
such  benefits  and  from  whom  it  was  derived. 
He  was  then  asked  to  state  why  a  different 
rate  of  assessment  was  placed  upon  different 


blocks  which,  it  was  claimed,  were  not  as- 
sessed at  the  same  amount.  These  questions 
all  related  to  the  action  of  the  board  of  pub- 
lic works  In  making  up  its  estimate  prior 
to  the  filing  of  its  report  with  the  supervis- 
ors. The  authorities  already  cited,  especially 
the  quotations  from  Duncan  v.  Ramish,  su- 
pra, sufficiently  answer  the  objections  to  the 
rulings  excluding  this  evidence.  They  were 
incompetent  as  evidence  to  impeach  the  as- 
sessment finally  made  by  the  supervisors  up- 
on the  hearing.  The  other  objections  to  evi- 
dence are  too  trivial  to  deserve  notice. 
The  judgment  Is  affirmed. 

We  concur:  ANGELLOTTI,  C.  J. ;  OLNBY, 
J.;  WILBUR,  J.;  LENNON,  J.;  LAW- 
LOR,  J. 


AMARANTH  LAND  CO.  v.  CORBY  et  ux. 
(L.  A.  5289.) 

(Supreme  Court  of  California.    Jan.  8,  1920.) 

1.  Vendor  and  purchases  «=»301— Vendor 
retaining  title  as  security  mat  sue  fob 

DEBT. 

A  vendor  retaining  legal  title  to  land  sold 
may  waive  his  security  and  bring  an  action  at 
law  for  the  debt. 

2.  Vendor  and  purchaser  <g=»302— Allega- 
tion AND  FINDING  AS  TO  FAIRNESS  OF  PBICE 
UNNECESSARY  IN  VENDOR'S  ACTION  THEREFOR. 

Where  vendor,  who  retained  title  to  land 
as  security  for  payment  of  purchase  price, 
waives  security  and  brings  action  at  law  for  the 
debt,  it  is  unnecessary  for  the  vendor  to  allege, 
or  for  the  court  to  find,  that  the  consideration 
was  fair  and  adequate. 

Department  2. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  John  W.  Shenk,  Judge. 

Action  by  the  Amaranth  Land  Company 
against  Frank  W.  Corey  and  wife.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Affirmed. 

F.  B.  Davis,  of  Los  Angeles,  for  appellants. 
R.  T.  Quinn,  of  Los  Angeles,  for  respond- 
ent. 

LENNON,  J.  This  is  an  action  by  an  as- 
signee of  a  vendor  of  land  to  compel  the 
vendee  to  pay  overdue  installments  on  the 
purchase  price  and  also  to  compel  the  pa'y- 
jnent  of  future  installments  by  virtue  of  a 
clause  In  the  contract  of  sale  giving  the 
vendor  the  right  to  declare  tne  entire  pur- 
chase price  due  and  payable  upon  the  ven- 
dee's default  in  any  of  the  payments.  The 
court  gave  judgment  for  the  overdue  install- 
ments, but  found  that  the  right  to  declare 
the  entire  purchase  price  presently  due  and 
payable  had  been  waived. 


«=sFor  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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Defendants  contend  that,  inasmuch  as  the 
vendor  retained  the  legal. title,  the  action  Is 
essentially  one  In  equity  to  compel  specific 
performance,  and  that  the  findings  are  in- 
sufficient for  the  reason  that  they  do  not 
show  that  the  consideration  was  fair  and 
adequate.  This  contention  is  answered  by 
the  case  of  Sparks  v.  Hess,  16  Cal.  186, 
where,  at  page  194,  it  is  said: 

"  *  *  *  The  vendors  have  retained  the  legal 
title,  and  evidently  as' security  for  the  purchase 
money.  Their  position  is,  in  some  respects, 
similar  to  what  it  would  have  been  had  they 
executed  a  conveyance  to  the  vendee  and  taken 
from  him  a  mortgage  upon  the  property.  A 
mortgage  is  in  form  a  conveyance  of  the  legal 
title,  though  intended  only  as  security  for  the 
debt.  Here  the  title  is  retained  by  the  vendors 
for  a  similar  purpose  of  security.  A  mortgagee 
may  pursue  his  remedy  at  law,  or  proceed  in 
equity  for  a  sale  of  the  premises.  A  vendor  re- 
taining the  title  may  in  like  manner  sue  at  law 
for  the  balance  of  the  purchase  money,  or  file 
his  bill  in  equity  for  the  specific  performance 
of  the  contract  *  •  • " 

[1]  The  rule,  thus  early  declared  in  this 
state,  that  a  vendor  retaining  legal  title  to 
land  sold  may  waive  his  security  and  bring 
an  action  at  law  for  the  debt,  is  reiterated  in 
and  supported  by  subsequent  decisions  of 
this  court.  Samuel  v.  Alien,  98  Cal.  406, 
33  Pac.  273;  Longmald  v.  Coulter,  123  CaL 
208,  55  Pac.  791;  North  Stockton,  etc.,  Co. 
v.  Fischer,  138  Cal.  100,  70  Pac.  1082,  71 
Pac.  438. 

[2]  In  such  an  action,  one  at  law,  it  Is 
of  course  unnecessary  for  the  plaintiff  to  al- 
lege or  for  the  court  to  find  that  the  consid- 
eration was  fair  and  adequate.  The  action 
in  the  Instant  case  was  pleaded  and  proven 
and  tried  upon  the  theory  that  it  was  one 
at  law  for  debt  due.  It  follows  that  the 
findings  support  the  judgment 

The  judgment  is  affirmed. 

We  concur:  WILBUR,  J.;  KERRIGAN, 
Judge  pro  tern. 


SUTLIFF  v.  SWEETWATER  WATER  CO. 
et  al.  (L.  A.  5261.) 

(Supreme  Court  of  California.   Jan.  7,  1920.) 

1.  Appeal  and  eebob  <3=>907(3)  —  Finding 
must'  be  taken  as  true  on  appeal  on* 
judgment  boll. 
Finding  that  there  was  no  negligence  of 
defendant  and  that  overtopping  of  dike  of  its 
reservoir  was  due  to  extraordinary  and  unprec- 
edented flood  which  it  could  not  reasonably 
have  anticipated  or  foreseen  is  not  attacked, 
and  must  be  taken  as  true  on  appeal  on  the 
judgment  roll  alone. 


2.  Waters  and  water  courses  *=»172— 
Owner  or  rkbervois  not  liable  for 

BREAKING  IN  ABSENCE  OF  NEGLIGENCE. 

Owner  of  artificial  reservoir  in  no  way  con- 
stituting a  nuisance,  having  been  negligent  in 
ne  respect  is  not  liable  for  injury  to  land  be- 
low by  breaking  out  of  waters  through  extraor- 
dinary and  unprecedented  flood. 

3.  Trial  *=>398— Findings  not  inconsist- 
ent. 

Findings  that  the  injuries  to  plaintiffs 
lands  were  proximately  caused  by  an  extraor- 
dinary and  unprecedented  flood,  and  that  only 
a  part  thereof  would  have  been  injured  but  for 
the  erection  and  maintenance  of  defendant's 
reservoir,  are  not  inconsistent 

Department  One. 

Appeal  by  Superior  Court  San  Diego  Coun- 
ty; C.  N.  Andrews,  Judge. 

Action  by  M.  S.  Sutllff  against  the  Sweet- 
water Water  Company  and  others.  Judgment 
for  defendants,  and  plaintiff  appeals.  Af- 
firmed. 

Riley  ft  Haskett  of  San  Diego,  and  T.  M. 
Robinson,  of  National  City  (Bordwell  ft  Math- 
ews, of  Los  Angeles,  of  counsel),  for  appel- 
lant. 

Hunsaker  ft  Britt  and  Le  Roy  M.  Edwards, 
of  Los  Angeles,  and  B.  Swift  Torrance,  of 
San  Diego,  for  respondents. 

OLNEY,  J.  This  is  an  action  to  recover 
damages  for  Injury  done  to  the  plaintiff's 
land  by  the  breaking,  in  the  winter  of  1916, 
of  the  Sweetwater  reservoir,  owned  by  the 
defendant  corporation.  The  individual  de- 
fendants are  officers  of  the  corporation,  and 
for  simplicity  we  will  treat  the  action  as  one 
against  it  alone,  since  the  other  defendants 
are  certainly  not  liable  If  it  Is  not  The 
cause  was  tried  without  a  Jury,  and  resulted 
in  a  judgment  for  the  defendant  from  which 
the  plaintiff  appeals  upon  the  Judgment  rolL 

[1  ]  It  appears  from  the  pleadings  and  find- 
ings that  the  reservoir  in  question  is  an  ar- 
tificial lake  created  by  a  dam  across  the 
Sweetwater  river  Impounding  the  waters  of 
that  stream.  On  one  side  of  the  reservoir 
and  at  a  little  distance  from  the  dam  there 
is  a  depression  in  the  high  land  or  hills  sur- 
rounding the  reservoir  and  forming  Its  rim, 
and  the  dam  was  built  to  a  height  greater 
than  the  altitude  of  this  depression,  so  that 
if  the  reservoir  were  full  its  waters  would 
run  through  the  depression  unless  restrain- 
ed. To  prevent  this  a  secondary  dam,  con- 
sisting of  an  earth  dike,  was  built  across  the 
depression.  The  plaintiff's  land  is  situate 
in  the  valley  below  the  depression;  that  is, 
on  the  other  side  of  it  from  the  reservoir.  In 
January,  1916,  there  came  a  flood  in  the 
Sweetwater  river  of  extraordinary  and  un- 
precedented size,  filling  the  reservoir  until 
it  overtopped  the  earth  dike  across  the  de- 
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pression  mentioned,  washed  it  oat,  and  re- 
leased a  large  volume  of  water  from  the  res- 
ervoir, which  flowed  over  the  plaintiff's  land 
and  undoubtedly  damaged  it  substantially. 
The  complaint  alleges  that  the  overtopping 
and  washing  out  of  the  dike  were  due  to 
the  negligence  of  the  defendant  in  the  de- 
sign of  the  reservoir  and  in  the  manner  of 
its  maintenance  and  use.  The  trial  court 
found,  however,  that  there  was  no  negligence 
on  the  part  of  the  defendant,  and  that  the 
overtopping  and  washing  out  of  the  dike 
and  consequent  injury  to  the  plaintiffs  prop- 
erty were  due  to  the  extraordinary  and  un- 
precedented flood  which  the  defendant  could 
not  reasonably  have  anticipated  or  foreseen. 
Since  the  appeal  is  upon  the  Judgment  roll 
alone,  this  finding  is  not  attacked  and  must 
be  taken  as  true. 

[2]  The  chief  contention  of  the  plaintiff  is 
that,  even  though  the  defendant  were  not 
negligent  in  any  respect,  it  is  still  liable  for 
any  damage  caused  by  the  breaking  out  of 
control  of  the  waters  collected  by  its  works. 
The  plaintiff's  chief  reliance  in  this  connec- 
tion is  the  authority  of  Fletcher  r.  Rylands, 
decided  in  Exchequer  Chamber  (U  B.  1  Ex. 
265),  and  affirmed  on  appeal  by  the  House 
of  Lords  (L.  R.  3  Eng.  ft  Ir.  App.  330).  The 
defendant  there  had  constructed  a  reservoir, 
the  waters  of  which  broke  through  the  bot- 
tom into  some  ancient  underground  workings 
whose  existence  was  unknown,  and  thence 
escaped  into  and  flooded  the  plaintiff's  col- 
liery. For  this  the  defendant  was  held  lia- 
ble regardless  of  any  negligence  upon  its 
part.  The  leading  opinion  in  Exchequer 
Chamber  was  delivered  by  Lord  Blackburn, 
and  it  was  referred  to  and  quoted  with  ap- 
proval in  the  House  of  Lords.  The  prin- 
ciple applied  is  thus  stated  by  Lord  Black- 
burn: 

"We  think  that  the  true  rule  of  law  is  that 
the  person,  who  for  his  own  purposes  brings 
on  his  lands  and  collects  and  keeps  there  any- 
thing likely  to  do  mischief  if  it  escapes,  must 
keep  it  in  at  bis  peril,  and,  if  he  does  not  do 
so,  is  prima  facie  answerable  for  all  the  damage 
which  is  the  natural  consequence  of  its  escape." 

This  language,  If  taken  literally  and  as 
applying  universally,  would  seem  to  cover 
the  present  case,  and  plaintiff  contends  that 
it  should  govern  it.  To  this  contention  there 
.  are  two  replies.  In  the  first  place,  a  subse- 
quent English  decision  makes  it  plain  that 
the  rule  so  stated  should  be  limited  in  its 
application  to  cases  of  the  nature  of  the 
one  then  before  the  court,  of  which  the  pres- 
ent case  is  not  one.  In  Fletcher  v.  Rylands, 
as  was  subsequently  said  in  Nichols  v.  Mars- 
land,  L.  R.  10  Ex.  Cas.  255: 

"The  defendant  poured  the  water  into  the 
plaintiffs  mine.  He  did  not  know  he  was  do- 
ing so ;  but  he  did  it  as  much  as  though  he  had 
poured  it  into  an  open  channel  which  led  to 
the  mine  without  his  knowing  it" 


In  other  words,  the  very  maintenance  of 
the  reservoir  in  the  manner  in  which  it  was 
maintained  itself  involved  an  Invasion  of  the 
plaintiff's  property.  For  this  invasion  the 
plaintiff,  of  course,  had  a  cause  of  action. 
The  case  was  one  coming  directly  within  the 
maxim,  "sic  utere  tuo  ut  alienum  non  laadas." 
Of  this  character  also  is  Parker  v.  Larsen, 
86  Cal.  236,  24  Pac  980,  21  Am.  St  Rep.  30, 
where  the  defendant  permitted  the  water 
in  a  ditch  which  he  had  constructed  on  his 
land  to  percolate  through  the  ground  from 
the  ditch  onto  his  neighbor's  land,  saturat- 
ing and  injuring  it  Of  the  same  sort  also  are 
those  cases  where  one  has  constructed  works 
on  his  land  which  accumulate  and  discharge 
on  his  neighbor's  land  waters  which  would 
not  otherwise  go  there,  of  which  there  are  a 
number  of  instances  in  our  reports,  the  lead- 
ing one  perhaps  being  Ogburn  v.  Connor,  46 
Cal.  347,  13  Am.  Rep.  213.  In  all  of  these 
cases  the  very  manner  of  the  construction, 
maintenance,  or  use  of  the  structure  con- 
stitutes or  works  an  invasion  of  the  neigh- 
bor's property  and  rights,  and,  as  was  said 
in  Galbreath  v.  Hopkins,  159  Cal.  297,  802, 
113  Pac.  174,  is  a  nuisance  per  se. 

But  there  is  a  sharp  distinction  between 
such  cases  and  the  present.  The  defendant's 
reservoir  was  a  wholly  proper  and  lawful 
thing,  and  its  existence,  maintenance,  and 
use  worked  no  injury  to  the  plaintiff's  land, 
invaded  no  right  of  his,  and  could  not  for  a 
moment  be  said  to  be  a  nuisance.  The  proxi- 
mate and  Immediate  cause  of  the  flooding  of 
the  plaintiff's  land  and  its  consequent  in- 
Jury  was  not  the  existence  of  the  defendant's 
reservoir  or  the  manner  of  its  maintenance 
or  use,  which  were  wholly  lawful  and  in- 
nocuous, but  the  overwhelming  of  the  reser- 
voir by  an  agency  beyond  the  defendant's 
control — in  fact  in  this  case  beyond  human 
control.  The  distinction  is  clearly  pointed  out 
in  Nichols  v.  Marsland  in  the  decision  on  ap- 
peal in  Exchequer  Chamber  (L.  R.  2  Ex.  Div. 
1).  The  facts  were)  that  a  series  of  dams  con- 
structed by  the  defendant  were  washed  out 
by  an  unprecedented  flood,  and  the  volume  of 
water  so  released  damaged  the  plaintiff's 
property;  in  other  words,  the  case  is  wholly 
similar  to  the  one  at  bar.  The  plaintiff  there, 
like  the  plaintiff  here,  relied  for  a  recovery 
upon  Fletcher  v.  Rylands,  but  It  was  held 
that  the  cases  were  not  the  same,  that  in  the 
case  before  the  court  the  proximate  cause 
of  the  damage  to  the  plaintiff  was  the  flood, 
and  that  the  defendant  was  not  liable  unless 
negligent  In  the  same  case  in  the  decision 
in  Exchequer  (L.  R.  10  Ex.  Cas.  255)  the  ques- 
tion is  asked:  What  is  the  difference  in  such 
a  case  between  a  reservoir  and  a  stack  of 
chimneys,  and  could  it  be  said  that  no  one 
could  have  a  stack  of  chimneys  except  on 
the  terms  of  being  liable  for  any  damage 
done  by  their  being  overthrown  by  a  hurri- 
cane or  earthquake?    The  same  question 
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might  be  asked  concerning  any  Innocuous  and 
lawful  structure  on  a  man's  land — his  house, 
for  example.  Could  It  possibly  be  held  that, 
if  a  man's  house  were  set  on  Are  by  lightning 
or  any  other  cause  for  which  he  was  not 
responsible,  and  In  turn  set  Are  to  his  neigh- 
bor's house,  he  would  be  liable  in  damages? 
There  is  no  difference  between  a  house  and 
a  reservoir  in  this  respect  There  is,  of 
course,  a  great  difference  in  the  amount  of 
care  reasonably  required  in  the  two  cases. 
The  construction,  maintenance,  and  use  of  a 
reservoir,  if  it  be  of  any  size,  of  necessity 
demands  a  degree  of  care  not  reasonably  re- 
quired in  the  case  of  a  house;  but,  if  this 
care  is  used,  then  the  question  of  liability  is 
the  same  in  one  case  as  in  the  other. 

The  second  answer  to  the  plaintiff's  con- 
tention is  that  the  question  is  not  an  open 
one  in  this  state.  There  are  a  very  consider- 
able number  of  cases  in  our  reports  where  a 
reservoir  or  ditch  has  been  broken  by  flood 
and  suit  has  been  brought  for  injuries  sus- 
tained thereby.  Invariably  a  recovery  has 
been  allowed  or  refused  according  as  the  de- 
fendant is  found  to  be  negligent  or  not 
Hoffman  v.  Tuolumne  Water  Co.,  10  Cal.  413, 
is  a  good  illustration  of  these  cases.  There 
the  court,  in  laying  down  the  rule  governing 
the  case,  Bald: 

"The  general  rule  is  that  every  man  may  do 
as  he  chooses  with  his  own  property,  provided 
he  does  not  injure  another's.  But  there  is  an- 
other rule  as  well  established,  which  is  that  a 
man  must  so  use  his  own  property  as  not  to 
injure  his  neighbor's.  This  last  rule,  however, 
does  not  make  a  man  responsible  for  every  injury 
which  may  arise  to  another  from  the  use  which 
the  first  may  make  of  his  property.  It  would 
be  an  intolerable  hardship  to  hold  a  man  re- 
sponsible for  unavoidable  accidents  which  may 
occur  to  his  property  by  fires  or  casualties,  or 
acts  beyond  his  control,  though  others  are  like- 
wise injured." 

The  court  then  reversed  a  judgment 
against  the  defendant  because  of  an  instruc- 
tion by  the  trial  court  which  Imposed  too 
high  a  degree  of  care  upon  the  defendant 
Such  reversal  was,  of  course,  wholly  Incon- 
sistent with  the  contention  of  the  plaintiff 
here  that  the  defendant  is  liable  no  matter 
what  care  it  used.  To  the  same  effect  are 
Tenney  v.  Miners'  Ditch  Co.,  7  Cal.  335; 
Wolf  v.  St  Louis,  etc.,  Co.,  10  Cal.  541 ;  Todd 
v.  Cochell,  17  Cal.  97 ;  Everett  v.  Hydraulic, 
etc.,  Co.,  23  Cal.  225;  Campbell  v.  Bear  Riv- 
er, etc.,  Co.,  35  Cal.  679 ;  Weiderklnd  v.  Tuo- 
lumne Water  Co.,  65  Cal.  431,  4  Pac.  415. 
Moore  v.  San  Vicente  Lumber  Co.,  175  Cal. 
212,  165  Pac.  687;  Bacon  v.  Kearney  Vine- 
yard Syndicate,  1  Cal.  App.  275,  82  Pac.  84. 

It  is  true  that  in  all  of  these  cases  neg- 
ligence on  the  part  of  the  defendant  was  re- 
lied upon  by  the  plaintiff,  and  that  the  ques- 
tion of  absolute  liability  on  the  part  of  the 
defendant  was  not  presented  to  the  court  or 


discussed.  Nevertheless  It  Is  repeatedly  laid 
down  that  the  governing  rule  of  law  is  that 
the  defendant  is  not  liable  unless  he  has  been 
negligent  and  the  actual  decisions  of  the 
cases  are  consistent  with  this  rule  only.  Un- 
der such  circumstances  the  rule  so  declared 
and  followed  must  be  taken  to  be  the  law, 
and  the  fact  that  the  propriety  of  the  rule 
has  not  been  questioned  or  discussed  is  not  a 
sufficient  Justification  for  reopening  the  sub- 
ject 

The  plaintiff  contends  also  that,  in  spite 
of  the  finding  of  the  trial  court  that  there 
was  no  negligence  on  the  part  of  the  defend- 
ant such  negligence,  nevertheless,  appears 
because  of  the  fact  that  the  top  of  defend- 
ant's main  dam — the  one  across  the  river- 
was  higher  than  the  top  of  the  earthen  dike 
across  the  depression,  so  that  the  waters  of 
the  reservoir,  before  raising  to  the  top  of 
the  main  dam  and  flowing  over  it  would 
flow  over  the  earthen  dam  and  wash  it  out 
It  is  not  at  all  certain  that  it  appears  from 
the  findings  that  the  top  of  the  main  dam 
was  higher  than  the  top  of  the  earthen  dike. 
Assuming,  however,  that  it  does  appear,  it 
does  not  by  any  means  follow  that  there  was 
any  negligence  in  the  design  of  the  reservoir. 
It  does  not  appear,  for  example,  that  the 
main  dam  itself  was  not  an  earthen  dam, 
so  that  water  overflowing  It  would  be  much 
more  dangerous  than  water  overflowing  the 
shallower  earthen  dike.  Passing  this  and 
assuming  that  the  main  dam  was  a  solid 
masonry  or  concrete  structure  so  protected 
that  it  would  not  be  displaced  by  a  large 
volume  of  water  flowing  over  it  the  ques- 
tion of  whether  its  maintenance  at  a  height 
greater  than  the  top  of  the  earthen  dike  was 
negligence  would  depend  almost  entirely  up- 
on the  relation  between  the  capacity  of  the 
spillway  provided  and  the  volume  of  flood 
reasonably  to  be  foreseen  and  anticipated, 
and  therefore  to  be  provided  for.  The  com- 
plaint alleges  that  the  spillway  was  not  ade- 
quate. Upon  this  point  the  trial  court  found 
specifically  that  it  was  adequate  to  carry  off 
all  waters  that  prior  to  the  time  of  the  flood 
in  question  it  -might  reasonably  have  been 
anticipated  would  flow  into  the  reservoir  aft- 
er it  was  filled.  This  finding  completely  neg- 
atives the  plaintiff's  contention  that  there 
was  negligence  in  the  respect  claimed. 

[3]  The  plaintiff  also  contends  that  the 
findings  are  contradictory  in  that  it  is  found, 
on  the  one  hand,  that  the  injuries  to  appel- 
lant's property  were  proximately  caused  by 
an  extraordinary  and  unprecedented  flood, 
and,  on  the  other  hand,  that  none,  or  only  a 
part  of  appellant's  land  would  have  been 
injured  but  for  the  erection  and  maintenance 
of  the  reservoir.  Plaintiff's  point  is  that  the 
flood  of  1916,  extraordinary  and  unprecedent- 
ed as  It  was,  would  yet  not  have  injured  his 
property  if  it  had  not  been  for  the  existence 
of  the  reservoir.   This  may  be  true,  but  it 
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does  not  follow  that  the  proximate  cause  of 
the  injury  was  not  the  flood.  This  point  la 
really  nothing  more  than  the  contention  that, 
because  the  defendant  was  responsible  for 
the  existence  of  the  reservoir  and  because 
the  plaintiffs  land  would  not  have  been  in- 
jured except  for  its  existence,  the  defend- 
ant is  liable  regardless  of  negligence  on  his 
part.  This  is  simply  the  point  first  discussed 
in  another  form. 
Judgment  affirmed. 

We  concur:  LAWLOR  J.;  SHAW,  J. 


SMITH  et  al.  v.  LIGHTSTON  at  al.. 
(S.  F.  T716.) 

(Supreme  Court  of  California.    Jan.  7,  1920.) 

1.  Appeal  and  error  <S=> 204(1)— Review  of 

SUFFICIENCY  OF  EVIDENCE  WITH  OB  WITH- 
OUT MOTION  FOB  NEW  TRIAL. 

Under  Code  Civ.  Proc.  §§  939,  956,  as 
amended  in  1915,  the  Supreme  Court  has  au- 
thority to  consider  the  sufficiency  of  the  evi- 
dence to  support  the  verdict  or  findings  in  every 
case  where  the  evidence  is  properly  included  in 
the  record  on  appeal,  either  by  a  bill  of  ex- 
ceptions or  by  a  record  prepared  as  prescribed 
in  section  963a,  and  whether  or  not  there  haa 
been  a  motion  for  new  trial. 

2.  Municipal  cobpobations  <fc=»294(5)— No- 
tice OF  INTENTION  TO  IMPROVE  NEED  NOT 
BE  DEPOSITED  AT  DWELLINGS  IN  CASE  OF 
IMPROVEMENT  UNDER  DISTRICT  PLAN. 

San  Jose  City  Charter,  art  8,  c.  1,  §  2, 
providing  that  when  the  estimated  expense  of 
any  improvement  under  the  Vrooman  Act, 
adopted  as  part  of  the  charter  by  section  1, 
exceeds  $2  a  front  foot,  the  superintendent  of 
streets  on  posting  notices  of  passage  of  a 
resolution  of  intention  to  improve  shall  cause 
to  be  deposited  on  the  front  step  of  each  dwell- 
ing fronting  on  the  improvement  a  copy  of  part 
1  of  the  Vrooman  Act,  does  not  apply  to  as- 
sessments made  under  the  district  plan. 

3.  Municipal  corporations  <S=>488,  489(5) 
—Assessment  fob  street  improvement  not 
invalidated  bt  contractor's  failure  to 
file  rebate  affidavit  where  objection 

18  WAIVED. 

Omission  of  contractor  for  street  work  in 
city  of  San  Jose  to  file  with  street  superin- 
tendent an  affidavit  that  he  had  not  agreed  with 
any  person  liable  on  assessment  to  make  any 
rebate  to  him,  as  required  by  charter  of  the 
city,  art.  8,  c.  1,  §  8,  held  not  to  invalidate  the 
assessment,  in  view  of  the  Vrooman  Act,  {  11, 
adopted  as  part  of  the  charter;  failure  to  ap- 
peal from  the  assessment  by  the  street  super- 
intendent to  the  council,  being  a  waiver  of  such 
defect. 

4.  Appeal  and  error  <§=1071  (3)— Disre- 
gard OF  UNSUPPORTED  FINDINGS. 

Findings  without  support  in  the  record 
must  be  disregarded. 


6.  Municipal  corporations  <8=»907— Gener- 
at  law  as  to  street  improvement  bonds 
applies  to  city  of  San  Jose. 
The  Street  Bond  Act,  with  subsequent 
amendments,  not  being  inconsistent  with  any- 
thing in  the  charter  of  the  city  of  San  Jose,  or 
in  the  Vrooman  Street  Work  Act,  the  charter 
containing  no  provisions  regarding  such  bonds, 
the  general  law  on  the  subject  as  embodied  in 
the  Bond  Act  applies  in  San  Jose. 

6.  Municipal  corporations  <S=907— Amend- 
ment of  Vrooman  Street  Work  Act  by 
Street  Bond  Act. 
The  Street  Bond  Act  held,  in  effect  and  by 
reason  of  its  language,  an  amendment  of  the 
Vrooman  Street  Work  Act,  to  which  it  refers, 
expressly  declaring  that  bonds  as  provided  may 
be  issued  in  proceedings  under  the  act,  and 
expressly  repealing  St  1891,  p.  116,  amending 
the  Vrooman  Act  by  adding  part  4,  consisting  . 
of  sections  38  to  44,  inclusive. 

In  Bank. 

Appeal  from  Superior  Court,  Santa  Clara 
County;  W.  A.  Beasly,  Judge. 

Action  by  Mary  Smith  and  others  against 
Louis  Llghtston  and  others.  From  judgment 
for  plaintiffs,  defendants  appeal.  Reversed. 

Hoefler  &  Morris  and  Hoefler,  Cook  &  Sny- 
der, all  of  San  Francisco  (L.  M.  Hoefler, 
Piatt  Kent,  and  George  F.  Snyder,  all  of  San 
Francisco,  of  counsel),  for  appellants. 

W.  M.  Beggs  and  R.  C.  McComlsh,  both  of 
San  Jose,  for  respondents.  t 

SHAW,  J.  The  defendants  appeal  from  a 
Judgment  in  favor  of  the  plaintiff  in  an  action 
to  quiet  title. 

The  defendant  Llghtston  is  treasurer  of 
the  city  of  San  Jose.  The  defendant  City 
Improvement  Company  is  the  holder  of  bonds 
issued  for  the  amount  of  an  assesssment 
against  the  property  of  the  plaintiffs  for 
certain  improvements  to  the  street  fronting 
thereon.  The  City  Improvement  Company 
performed  the  work  of  improvement  for 
which  the  assessment  was  made,  and  it  holds 
the  bonds  issued  against  the  plaintiffs'  lots. 
Defendant  filed  an  answer  and  cross-com- 
plaint, setting  forth  the  proceedings  under 
.which  the  assessment  was  made  for  which 
the  bonds  were  Issued.  Issue  was  joined 
on  tr->  material  allegations  of  the  cross- 
complaint.  The  court  below  found  that  the 
assessment  and  bonds  were  void,  and  gave 
Judgment  quieting  plaintiffs'  title  to  the  said 
lots. 

[1]  The  respondent  makes  the  preliminary  " 
objection  that  the  question  of  the  sufficiency 
of  the  evidence  to  support  the  findings  cannot, 
under  the  amendments  of  1915  to  the  Code 
of  Civil  Procedure,  be  reviewed  on  an  op- 
peal  from  the  judgment,  where  there  has 
been  no  motion  for  a  new  trial.  The  judgment 
was  rendered  In  November,  1915,  and  the  ap- 
peal was  taken  on  December  9,  1915;  con- 
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sequently  the  case  depends  on  the  effect  of 
these  amendments.  Section  039,  as  enacted 
In  1872,  and  as  it  remained  until  1916,  con- 
tained this  clause: 

"But  an  exception  to  the  decision,  or  verdict, 
on  the  ground  that  it  is  not  supported  by  the 
evidence,  cannot  be  reviewed  on  an  appeal  from 
the  judgment,  unless  the  appeal  is  taken  within 
60  days  after  the  entry  of  the  judgment." 

The  word  "decision"  In  this  clause  refers 
to  what  Is  commonly  called  the  findings. 
Clifford  v.  Allman,  84  Cal.  632,  24  Pac.  292. 
In  the  amendment  of  1916  this  clause  was 
omitted  from  the  section.  The  plaintiffs' 
claim  is  that  this  omission  eliminates  the  only 
authority  for  a  consideration  of  the  suf- 
ficiency of  the  evidence  to  support  the  flnd- 
.  ings  where  there  was  no  motion  for  a  new 
trial.  There  is  no  merit  in  the  objection. 
Section  9S6,  as  amended  In  1916,  retains 
the  provision  previously  contained  therein, 
that  "upon  an  appeal  from  a  judgment  the 
court  may  review  the  verdict  or  decision." 
This  clearly  gives  this  court  authority  to 
consider  the  sufficiency  of  the  evidence  to 
support  the  verdict  or  findings  in  every  case 
where  the  evidence  is  properly  included  in 
the  record  on  appeal,  either  by  a  bill  of  ex- 
ceptions or  by  b  record  prepared  as  pre- 
scribed in  section  963a,  and  without  regard 
to  the  Question  of  there  having  been  a  motion 
for.  a  new  trial.  The  Code  originally  allowed 
an  appeal  from  the  judgment  to  be  taken 
within  one  year  after  the  entry  thereof.  Sec- 
tion 956,  if  not  qualified  by  other  sections, 
would  then  have  allowed  the  sufficiency  of 
the  evidence  to  be  considered  on  an  appeal 
taken  at  any  time  within  the  year.  The 
above-quoted  clause  of  section  939  did  not 
give  the  right  to  such  review,  but  merely 
put  a  limitation  thereon,  forbidding  its  ex- 
ercise, except  when  the  appeal  was  taken 
within  60  days.  The  right  was  given  by 
section  956,  which,  in  this  respect,  was  not 
changed  by  the  amendment  When  the  time 
of  taking  an  appeal  from  the  judgment  was 
reduced  to  60  days,  by  the  amendment  of 
1915  to  section  939,  there  remained  no  reason 
for  the  previous  limitation,  and  it  was  very 
properly  omitted. 

1.  The  work  was  done  under  the  Street 
Work  Act,  commonly  known  as  the  Vrooman 
Act  (St  1885,  p.  147),  and  certain  supplemen- 
tary provisions  contained  in  the  charter  of 
the  city  of  San  Jose  (Stats.  1897,  p.  615,  art 
8,  c.  1).  Section  1  of  said  charter  provides  that 
the  so-called  Vrooman  Act,  approved  March 
18,  1885,  "as  since  amended,  and  as  hereafter 
shall  be  amended,  Is  *  *  *  adopted  as 
a  part  of  this  charter,"  except  where  the 
provisions  of  said  act  conflict  or  are  Incon- 
sistent with  the  charter.  Section  2  of  said 
chapter  is  as  follows: 

"When  the  estimated  expense  of  any  im- 
provement being  made  under  said  act  exceeds 
two  dollars  per  front  foot  along  each  line  of 


the  street  proposed  to  be  improved,  the  super- 
intendent of  streets,  at  the  time  of  posting 
along  the  street  the  notices  of  passage  of  the 
resolution  of  intention,  shall  cause  to  be  de- 
posited on  the  front  doorstep  of  each  dwelling 
fronting  on  the  proposed  improvement  a  copy 
of  part  1  of  said  act"— referring  to  the  Vroo- 
man Act 

[I]  The  resolution  of  intention  under  con- 
sideration here  was  adopted  on  March  18, 
1909.  The  court  found  that  the  superinten- 
dent of  streets  did  not  deposit  on  the  front 
doorstep,  as  provided  in  section  2  of  Bald 
chapter,  a  copy  of  part  1  of  the  Vrooman 
Act.  The  appellant  insists  that  this  finding 
is  not  sustained  by  the  evidence.  We  do  not 
find  It  necessary  to  determine  this  question. 
The* resolution  of  intention  states  that  the 
work  is  of  more  than  local  or  ordinary  pub- 
lic benefit  and  that  the  expense  of  the  im- 
provement should  be  chargeable  upon  a  dis- 
trict We  are  of  the  opinion  that  the  above- 
quoted  section  of  the  charter  does  not  apply 
to  assessments  made  under  the  district  plan. 
The  assessment  here  involved  was  the  im- 
provement of  one  block  on  Julian  street  and 
one  block  on  Devine  street  extending  from 
the  east  line  of  Market  street  to  the  west  line 
of  First  street,  in  San  Jose.  It  did  not 
include  any  intersections.  Devine  street 
is  the  next  street  south  of  Julian  street 
The  district  plan  may  be  resorted  to  when 
the  council  finds  that  the  work  to  be  done  is 
of  more  than  local  or  ordinary  public  benefit 
or  whenever  the  preliminary  estimate  of  the 
city  engineer  shows  that  if  assessed  upon  the 
lots  fronting  on  the  work  the  total  expense 
of  the  work  would  exceed  one-half  of  the 
total  value  of  the  lauds  as  shown  by  the  cur- 
rent assessment  for  general  taxes.  Section  3. 
The  front-foot  plan  requires  the  expense  to'  be 
assessed  upon  the  lots  fronting  upon  the  work 
In  proportion  to  such  frontage,  and  at  a  rate 
sufficient  to  cover  the  total  expense  of  the 
work.  Section  7,  subd.  1.  The  district  plan 
contemplates  that  the  district  may  include 
lots  not  fronting  on  the  work  to  be  done  or 
on  any  other  part  of  the  street  to  be  im- 
proved. In  tbls  case  it  includes  as  much 
frontage  on  Market  and  First  streets  as  on 
Julian  and  Devine  streets.  In  many  cases 
it  would  Include  lots  fronting  entirely  on  oth- 
er streets,  and  it  might  include  lots  or  parcels 
having  no  street  frontage.  The  assessment  is 
to  be  made  according  to  area  and  in  proportion 
to  benefits  and  not  in  proportion  to  frontage. 
Section  7,  subd.  12.  The  requirement  of  the 
charter  that  the  copies  in  question  shall  be 
deposited  on  the  front  doorstep  of  each 
dwelling  "fronting  on  the  proposed  Improve- 
ment" would  give  the  benefit  of  the  provision 
to  only  a  part  of  the  dwellings  In  a  district 
No  reason  exists  for  this  discrimination  in 
favor  of  frontage  on  the  work.  If  the  dis- 
trict plan  had  been  in  mind  it  is  not  reason- 
able to  suppose  that  this  language  would 
have  been  used.  Taken  as  a  hole,  in  connec- 
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Hon  with  the  marked  differences  between  the 
frontage  plan  and  the  district  plan,  the  lan- 
guage of  the  section  plainly  indicates  that  it 
was  intended  to  apply  only  when  the  front- 
foot  plan  of  assessment  was  used.  Conse- 
quently the  finding  that  the  section  was  not 
complied  with  in  this  particular  instance  was 
immaterial  to  the  question  of  the  validity  of 
the  assessment 

2.  The  San  Jose  charter  provides  that  all 
bids  such  improvement  work  shall  have  there- 
on an  elaborate  affidavit  of  the  bidder,  show- 
ing that  the  bid  Is  genuine  and  not  collusive. 
Article  8,  c.  1,  J  6,  Stats.  1897,  p.  616.  The 
court  found  that  the  bid  of  the  City  Street 
Improvement  Company  for  the  doing  of  this 
work  did  not  have  thereon  the  affidavit  re- 
quired by  said  section.  The  appellant  con- 
tends that  this  finding  Is  without  support 
In  the  evidence,  and  the  respondent  concedes 
the  point 

[S]  8.  The  charter' also  provided  (article  8, 
c.  1,  |  8)  that  when  the  contractor  shall  have 
completed  the  work  he  should  make  out  and 
file,  In  the  office  of  the  street  superintendent, 
an  affidavit  that  he  has  not  entered  into  any 
private  agreement  with  any  person  liable  on 
the  assessment  or  with  any  one  on  his  be- 
half to  make  any  rebate  or  deduction-  to  him 
from  the  amount  of  the  assessment,  and  that 
"no  assessment  shall  be  made  until  -such 
affidavit  is  filed."  The  court  found  that  such 
affidavit  had  not  been  made  and  filed  as  re- 
quired by  the  section.  It  is  contended  that 
this  finding  is  also  without  support  in  the 
evidence.  It  is  not  necessary  to  relate  the 
evidence  In  detail.  While  it  Is  not  clear  on 
the  subject  we  think  there  is  sufficient  to 
support  the  inference  that  the  affidavit  was 
not  made  or  filed.  But  we  do  not  think  this 
omission  was  sufficient  to  invalidate  the  as- 
sessment. Section  11  of  the  Vrooman  Act 
provides  that,  after  the  assessment  is  made, 
any  person  Interested,  having  any  objection 
to  the  correctness  or  regularity  of  the  as- 
sessment, determination,  or  proceedings  of 
the  street  superintendent  may,  within  30  days 
after  the  day  of  the  warrant,  appeal  to  the 
council;  that  upon  such  appeal  the  council 
may  remedy  and  correct  any  error  or  in- 
formality in  the  proceedings,  and  may,  there- 
upon, if  necessary,  cause  the  street  superin- 
tendent to  make  and  issue  a  new  assessment 
for  the  expenses  of  the  work,  and  that  no 
assessment  shall  be  held  Invalid  for  any 
error,  Informality,  or  other  defect  in  the 
proceedings  or  In  the  assessment  which  the 
council,  upon  such  appeal,  might  have  rem- 
edied and  avoided.  As  this  affidavit  was  not 
to  be  made  until  after  the  work  was  com- 
pleted prior  to  the  assessment,  the  defect 
could  easily  have  been  remedied  and  avoided 
upon  such  appeal  by  requiring  the  contractor 
then  to  make  the  affidavit  and  thereupon  or- 
dering a  new  assessment.  The  failure  to  ap- 
peal is  a  waiver  of  a  defect  of  this  character. 


Prick  v.  Morford,  87  CaL  679,  26  Pac  764; 
Perine  v.  Forbush,  97  CaL  812,  32  Pac  226; 
Dowling  v.  Conniff,  103  Cat.  77,  86  Pac  1034: 
Glrvin  v.  Simon,  116  CaL  611,  48  Pac  720; 
McVerry  v.  Boyd,  69  CaL  304,  26  Pac.  885. 
The  provision  of  the  charter  is  not  jurisdic- 
tionaL  We  think  the  assessment  cannot  be 
subsequently  declared  invalid  for  the  want 
of  such  affidavit  unless  possibly  where  the 
objecting  person  shall  show  that  the  contrac- 
tor had  been  guilty  of  the  acts  denounced  In 
the  aforesaid  section  8.  Mo  evidence  to 
that  effect  was  offered.  Such  misconduct  can- 
not be  presumed.  Consequently  the  assess- 
ment cannot  be  declared  invalid  for  this 
cause.  The  decision  in  Barber,  etc,  Co.  v. 
Costa,  171  CaL  142,  152  Pac  296,  is  not 
contrary  to  this  conclusion.  It  states  that 
if  the  contractor  was  not  guilty  of  fraud  or 
collusion,  the  lack  of  the  affidavit  required 
on  the  completion  of  the  work  could  easily 
have  been  remedied  if  it  had  been  raised 
upon  appeal.  The  defect  held  fatal  In  that 
case  was  the  failure  of  the  complaint  to  al- 
lege that  the  bid  of  the  contractor  had  at- 
tached thereto  the  affidavit  of  noncollusion 
required  by  section  6  of  said  chapter  of  the 
charter. 

[4]  4.  We  find  no  other  detect  that  would 
be  sufficient  to  invalidate  the  assessment 
Findings  39,  40,  41,  44,  and  45  are  mere  gen- 
eral conclusions  of  the  court,  based  on  the 
facts  stated  In  the  findings  we  have  already 
considered  and  held  contrary  to  the  evidence 
or  not  sufficient  to  invalidate  the  assessment. 
Aside  from  this  the  five  findings  mentioned 
are  without  support  In  the  record,  and  hence 
they  must  be  disregarded.  The  suggestion  that 
the  fact  that  the  surety  on  the  contractor's 
bonds  was  a  foreign  surety  company  makes 
the  assessment  void  is  fully  disposed  of  by  the 
decision  in  Ransome-Crummey  Co.  v.  Bennett, 
177  Cal.  360,  171  Pac  804. 

[S]  5.  As  the  case  may  be  tried  again  It 
is  proper  to  consider  another  point.  The  re- 
spondent contends  that  the  act  of  1893,  pro- 
viding for  the  issuance  of  bonds  for  street 
assessments  levied  under  the  Vrooman  Act 
(Stats.  1893,  p.  33)  is  not  a  part  of  or  an 
amendment  to  the  Vrooman  Act  and  is  not  in- 
corporated into  the  charter.  The  point  is 
really  immaterial.  If  it  is  not  an  amendment 
of  the  Vrooman  Act  it  Is,  at  all  events,  not  In- 
consistent with  any  provision  of  the  San 
Jose  charter.  While  it  is  true  that  the  man- 
ner in  which  proceedings  to  improve  streets 
within  a  city  shall  be  conducted  and  the  ex- 
pense thereof  raised  is  a  municipal  affair, 
and  that  charter  provisions  relating  thereto 
will  prevail  over  general  laws  inconsistent 
therewith,  yet  it  is  also  the  case  that  gen- 
eral laws  are  operative  in  such  affairs  where 
the  city  charter  is  silent  on  the  subject  The 
Street  Bond  Act  of  1893,  And  subsequent 
amendments  thereto  are  not  inconsistent 
with  anything  in  the  charter  or  In  the  Vroo- 
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man  Act.  The  charter  contains  no  provi- 
sions regarding  such  bonds.  Consequently 
the  general  law  on  that  subject  applies  in 
San  Jose, 

[6]  But  we  are  of  the  opinion  that  the  act 
of  1893  Is  In  effect  and,  by  reason  of  its  lan- 
guage, an  amendment  of  the  Vrooman  Act. 
It  refers  expressly  to  said  act;  it  declares 
that  bonds  as  therein  provided  may  be  Issued 
in  proceedings  under  said  act,  and  it  express- 
ly repeals  the  act  of  1891  (St.  1891,  p.  116), 
amending  the  Vrooman  Act  by  adding  part 
4,  consisting  of  sections  38  to  44,  inclusive, 
which  sections  also  provided  for  bonds  on 
assessments  under  the  act  This  shows  that, 
without  doubt,  it  was  intended  to  be  and  was 
an  amendment  of  the  act  to  which  it  thus 
refers  and  relates. 

The  Judgment  Is  reversed. 

We  concur:  ANGEL-LOTTI,  O.  J.;  LAW- 
LOR,  J.;  OLNEY,  J.;  LENNON,  J.;  WID- 
BUR,  J.;  KERRIGAN,  Judge  pro  tan. 


In  re  SHINN.    (Cr.  2298.) 

(Supreme  Court  of  California.    Jan.  8,  1920.) 

Attobnet  and  client  <s=>39— Disbarment 
upon  conviction  of  fobgeby. 
Where  a  certified  copy  of  the  record  of  the 
superior  court  shows  that  an  attorney  of  this 
court  was  convicted  of  forgery  end  adjudged  to 
suffer  imprisonment,  and  that  such  judgment  has 
become  final  for  lack  of  appeal,  it  will  be  or- 
dered in  accordance  with  Code  Civ.  Proc.  §§ 
287-289,  299,  that  such  attorney  be  disbar- 
red. 

In  Bank. 

In  the  matter  of  C.  O.  Shinn,  an  attorney 
and  counselor  of  this  court  Disbarred. 

PER  CURIAM.  It  appearing  from  the  cer- 
tified copy  of  the  record  of  conviction  of  C.  G. 
Shinn,  an  attorney  and  counselor  of  this 
court,  filed  herein  December  16,  1919,  that 
the  said  C.  G.  Shinn  was  on  the  22d  day  of 
April,  1919,  in  the  superior  court  of  the  coun- 
ty of  Sacramento,  under  a  prosecution  pend- 
ing therein,  convicted  of  a  felony,  to  wit 
forgery,  on  which  conviction  he  was  on  Sep- 
tember 30,  1919,  adjudged  to  suffer  Imprison- 
ment in  the  state  prison,  and  it  further  ap- 
pearing that  no  appeal  from  said  Judgment 
has  ever  been  taken,  and  that  said  judgment 
has  become  final. 

It  is  ordered  and  adjudged,  in  accord 
with  the  provisions  of  sections  287,  288,  2S9, 
and  299  of  the  Code  of  Civil  Procedure,  that 
the  name  of  said  C.  G.  Shinn  be  stricken  from 
the  roll  of  attorneys  and  counselors  of  the 


court,  and  that  he  be  precluded  from  practic- 
ing as  such  attorney  or  counselor  In  any  and 
all  of  the  courts  of  this  state. 
All  concur. 


YOLO  WATER  ft  POWER  CO.  v.  HUDSON 
et  al.   (S.  P.  9087.) 

(Supreme  Court  of  California.    Jan.  7,  1920.) 

1.  Eminent  domain  <s=»262(5)— Admission  or 

EVIDENCE  OF  HABKET  VALUE  OF  LAND  KEAB 
THAT  CONDEMNED,  IF  EEBONEOtyS,  WAS 
HARMLESS,  IN  VIEW  OF  VERDICT. 

In  a  condemnation  proceeding)  if  it  was 
erroneous  to  permit  a  witness  to  testify  that 
land  situated  in  the  vicinity  of  the  lands  in- 
volved had  a  market  value  of  $1,000  per  acre, 
it  cannot  be  held  prejudicial,  where  the  wit- 
ness testified  that  the  lands  were  similar  in 
location,  productivity,  and  fertility  to  those  in 
controversy,  but  the  witness  valued  the  lat- 
ter lands  at  but  $450  per  acre,  and  the  jury 
valued  them  at  only  $160  per  acre. 

2.  Eminent  domain  <8=>262<6)— Admission  or 
evidence  or  value  or  chop  raised  on 

LAND  NOT  REVERSIBLE  ERROR,  IN  VIEW  OF 
MASS  OF  TESTIMONY  FAVORING  VERDICT. 

In  a  condemnation  proceeding,  the  objec- 
tion that  a  witness  was  permitted  to  testify 
to  the  value  of  a  crop  of  barley  raised  by 
him  on  the  land  of  one  of  the  respondents  can- 
not be  sustained,  where  the  mass  of  testimony 
in  favor  of  the  verdict  makes  the  possibility  that 
such  evidence  was  'prejudicial  so  remote  as  to 
warrant  the  conclusion  that  it  did  not  affect 
the  award. 

3.  Eminent  domain  <3=» 262(2)— Pabtt  can- 
not COMPLAIN  COT  AN  INSTRUCTION  AFTER 
REQUESTING  ONE  SUBSTANTIALLY  SIMILAR. 

A  party  cannot  complain  of,  an  instruction 
given  on  the  market  value  of  land  in  a  con- 
demnation proceeding  at  the  instance  of  his  ad- 
versary, when  such  party  has  requested  a  sub- 
stantially similar  instruction. 

4.  Eminent  domain  <8=>262(6)— Instruction 
to  disregard  benefits  to  defendants  in 
condemnation  proceeding  fbom  construc- 
tion of  reservoir  harmless,  tf  errone- 
ous, there  being  no  evidence  of  bene- 


In  a  proceeding  to  condemn  land  for  res- 
ervoir uses,  an  instruction  directing  the  jury 
to  exclude  the  consideration  of  benefits,  if  any, 
derived  by  defendants  from  the  construction  of 
the  reservoir,  if  error,  was  harmless,  where 
the  evidence  showed  the  only  possible  benefit 
would  be  protection  from  floods  which  occur- 
red very  rarely,  never  at  such  times  as  to  in- 
jure crops,  and  deposited  rich  sediments,  adding 
to  the  fertility  of  the  soil. 

5.  Eminent  domain  «=>112— Owner  enti- 
tled TO  DAMAGES  TO  LAtyD  NOT  TAKEN,  -  BUT 
SUBJECTED  TO  SEEPAGE  AND  FLOOD  FROM  USE 
OF  LAND  TAKEN  FOB  BESEBVOIB  PURPOSES. 

Where  the  manner  of  use  of'  land  taken 
by  eminent  domain  is  such  as  naturally  and 
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necessarily  subjects  defendants'  remaining 
lands  to  damage  from  seepage  and  flood,  their 
depreciation  in  .value  from  such  cause  is  a 
proper  element  of  damage,  and  the  defendant 
owners  are  entitled  to  have  the  jury  instructed 
to  consider  such  damage  as  a  natural  and  nec- 
essary Incident  to  the  raising  of  the  water  in 
the  reservoir. 

6.  Trial  «3=>2S6(11)— Error  in  instruction 

NOT  GROUND  FOB  REVERSAL,  WHERE  OMIS- 
SIONS ABE  SUPPLIED  BY  OTHER  INSTRUC- 
TIONS. 

In  a  condemnation  proceeding,  where  an  in- 
struction on  damages  to  defendants'  other 
lands  from  danger  of  seepage  and  floods  result- 
ing from  the  use  of  the  condemned  part  of  their 
lands  for  reservoir  purposes  did  not  sufficient- 
ly impress  upon  the  jury  that  they  could  only 
consider  a  danger  which  was  a  natural  and 
necessary  or  reasonable  incident  to  the  raising 
of  the  waters,  when  viewed  alone,  could  not  be 
misleading  to  the  jury,  in  view  of  other  charg- 
es malting  such  matters  sufficiently  dear. 

7.  Eminent  domain  €=»222(5)— Evidence  re- 
quiring INSTRUCTION  ON  DAMAGES  FROM 
SEEPAGE  AND  FLOOD  TO  DEFENDANTS'  LANDS 
FROM  USE  OF  CONDEMNED  LAND  FOR  RESER- 
VOIR PURPOSE. 

In  a  proceeding  to  condemn  parts  of  de- 
fendants' lands  for  reservoir  purposes,  in  order 
to  raise  the  level  of  reservoir  waters,  where 
there  was  evidence  concerning  the  extent  of 
seepage  at  the  present  level  and  its  physical  ef- 
fect, and  its  effect  on  the  value  of  the  land  af- 
fected, and  there  was  evidence  of  the  nature  of 
the  soil  at  and  above  the  level  at  which  it 
was  proposed  to  keep  the  water,  and  the  con- 
tour of  die  land  between  the  present  and  pro- 
posed levels,  and  the  jury  spent  a  day  viewing 
the  premises,  there  was  sufficient  evidence  to 
support  an  instruction  on  the  damage  to  lands 
not  taken,  which  were  to  be  expected  to  fol- 
low naturally  and  reasonably  from  danger  of 
seepage  and  flood. 

8.  Eminent  domain  «=»262(5>— Instruction 
inviting  consideration  of  ant  possible 
change  to  more  profitable  use,  had  land 
not  been  condemned,  not  prejudicial. 

While  an  instruction  in  a  condemnation 
proceeding  that  the  jury  were  not  "confined  to 
a  consideration  of  the  uses  of  the  land  at  the 
time  of  the  taking,  but  the  possibility  of  its 
change  to  a  more  profitable  use  had  it  not  been 
taken,"  could  be  considered,  while  open  to  crit- 
icism, as  permitting  the  jury  to  place  special 
value  for  a  peculiar  purpose  and  to  enter  a  field 
of  speculative  conjecture,  where  the  burden  of 
the  charge  was  that  any  possible  use  for  which 
the  land  might  be  available  was  to  be  con- 
sidered only  in  arriving  at  the  market  value, 
such  instruction  was  not  prejudicial. 

9.  Eminent  domain  «=>150— Value  of  con- 
demned LAND  ARISING  FROM  AVAILABILITY 
FOR  USE  WITH  THAT  NOT  TAKEN  AND  LOSS 
IN  VALUE  OF  THAT  NOT  TAKEN  ABB  SEPA- 
RATE DAMAGE  ITEMS. 

The  value  of  condemned  lands,  arising  from 
their  availability  for  use  in  conjunction  with 
other  lands  not  taken,  and  the  loss  in  value  of 
lands  not  taken  from  their  availability  for  use 


in  conjunction  with  those  taken,  are  wholly 
separate  and  independent  matters,  and  the 
plaintiff  was  not  subjected  to  double  damages 
for  the  taking  of  the  lands  by  consideration  of 
each. 

10.  Eminent  domain  «=> 205— Damages  fob 
land  condemned  not  excessive  under 
evidence. 

In  a  condemnation  proceeding,  where  the 
knowledge  of  market  value  of  both  parties'  wit- 
nesses compared  favorably,  and  defendants' 
witnesses  estimated  that  the  land  was  worth 
'$300  to  $500  per  acre,  and  severance  damages  - 
to  land  not  taken  at  $10  to  $20  per  acre,  while 
plaintiff's  witnesses  placed  condemned  land's  val- 
ue at  $40  to  $100  per  acre,  an  award  of  $160 
per  acre  for  condemned  land,  and  $60  in  case 
of  two  tracts,  and  $100  per  acre  in  remaining 
tracts,  as  severance  damages,  is  not  excessive. 

In  Bank. 

Appeal  from  Superior  Court,  Mendocino 
County ;  J.  Q.  White,  Judge. 

Action  of  condemnation  by  the  Yolo  Water 
&  Power  Company  against  Fannie  J.  Hudson 
and  others.  From  the  judgment,  plaintiff  ap- 
peals. Affirmed. 

Theodore  A.  Bell,  of  Oakland,  Arthur  C. 
Huston,  of  Woodland,  and  W.  P.  Thomas,  of 
Ukiah,  for  appellant. 

H.  E.  Withers poon,  and  Ben  C.  Jones,  both 
of  Lakeport,  and  Preston  &  Preston,  of  Ukiah, 
for  respondents. 

LENNON,  J.  Appellant  is  a  corporation 
engaged  in  selling  water  for  purposes  of  irri- 
gation. It  obtains  the  water  which  it  sells 
from  Clear  Lake,  in  Lake  county.  Appellant 
proposed  to  increase  its  supply  of  water  by 
raising  the  surface  of  the  lake  by  means  of 
a  dam  to  a  height  of  10  feet  above  the  mean 
low-water  mark.  In  accomplishing  this  pur- 
pose the  various  tracts  of  land  adjoining  the 
lake  would  be  flooded  to  the  10-foot  level.  This 
action  was  accordingly  brought  for  the  pur- 
pose of  condemning  and  taking  in  fee  the 
lands  below  the  proposed  10-foot  level;  these 
lands  being  portions  of  larger  tracts  belonging 
to  respondents.  The  jury  returned  a  verdict, 
finding  for  appellant,  and  awarding  to  re- 
spondents a  sum  representing  the  value  of 
the  lands  taken  and  the  damages  accruing  to 
the  remaining  lands  'by  reason  of  the  sever- 
ance. The  appeal  Is  based  upon  alleged 
errors  occurring  at  the  trial,  and  upon  the 
contention  that  the  amounts  of  the  awards 
are  not  justified  by  the  evidence. 

[1]  The  court  premitted  witness  Rice  to 
testify  over  objection  that  certain  land  known 
as  the  Mendenhall  land,  situated  in  the 
vicinity  of  the  lands  herein  Involved,  had  a 
market  value  of  $1,000  per  acre.  Even  If  It  be 
conceded  that  this  was  error,  still  it  cannot 
be  held  to  have  been  prejudicial.  Although  he 
stated  that  the  Mendenhall  lands  were  slmi- 
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tar  In  location,  productivity,  and  fertility  to 
the  lands  In  controversy,  nevertheless  the 
witness  valued  the  latter  lands  at  bnt  $450  per 
acre.  It  can  hardly  be  said  with  any  assur- 
ance, therefore,  that  the  ruling  affected  even 
the  opinion  of  the  witness  as  to  the  market 
value  of  the  property  now  in  suit  Moreover, 
when  it  is  considered  that  the  value  placed  by 
the  Jury  upon  the  lands  condemned  was  only 
$160  per  acre,  it  cannot  be  said  that  the 
verdict  was  Influenced  by  the  ruling,  or  that 
the  admission  of  the  testimony  resulted  in 
a  miscarriage  of  justice. 

[2]  Complaint  Is  also  made  because  the 
trial  court,  over  objection,  permitted  witness 
Baylor  to  testify  to  the  value  of  a  crop  of 
barley  raised  by  him  on  the  land  of  respond- 
ent Rlffe.  In  view  of  the  mass  of  testimony 
In  favor  of  the  verdict,  the  possibility  that 
the  evidence  so  admitted  was  prejudicial  is 
so  remote  as  to  warrant  the  conclusion  that 
it  did  not  affect  the  award. 

[J]  Appellant  claims  that  the  trial  court 
erred  in  instructing  the  jury  at  the  request 
of  respondents  In  the  following  terms: 

"Ton  are  instructed  that  the  value  of  the 
land  for  any  special  purpose  may  be  taken  in- 
to account  as  one  of  the  elements  to  show 
its  market  value,  and  if  these  lands  of  de- 
fendants be  specially  adapted  for  reservoir  pur- 
poses, its  value  for  this  use  should  bo  consid- 
ered as  one  of  the  elements  of  the  market  value 
of  the  land  sought  to  be  condemned." 

It  appears,  however,  that  appellant  re- 
quested the  court  to  give  substantially  the 
same  instruction  In  these  words: 

« 

"Evidence  of  value  for  reservoir  purposes 
may  be  considered  as  one  of  the  elements  tend- 
ing to  show  market  value." 

A  party  cannot  complain  of  an  instruction 
given  at  his  own  request,  or  of  an  error  in 
an  Instruction  given  at  the  instance  of  his 
adversary,  when  he  requests  a  substantially 
similar  one.  14  R.  C.  L.  815,  and  cases  cited. 

[4]  Appellant  also  criticizes  the  instruction 
of  the  court  directing  the  jury  to  exclude  the 
consideration  of  benefits,  if  any,  derived  by 
respondents  from  the  construction  of  the 
reservoir.  Conceding  the  error  in  the  in- 
struction, it  was,  of  course,  harmless,  if  there 
was  no  evidence  from  .which  the  Jury  might 
reasonably  have  found  that  the  lands  of 
respondents  would  In  fact  be  benefited  by 
the  construction  of  the  reservoir.  The  onljt 
benefit  which  appellant  could  have  desired 
the  jury  to  consider  was  the  benefit,  if  any, 
to  be  expected  from  a  possible  prevention 
of  floods  above  the  10-foot  level.  This,  of 
course,  could  only  be  considered  a  benefit  in 
case  there  was  danger  of  damage  by  overflow 
above  the  10-foot  level  under  normal  or  nat- 
ural conditions.  The  evidence  shows  that  the 
lands  between  the  10  and  12  foot  levels  had 
very  rarely  been  inundated,  and  that  the 
result  of  the  overflow  was  to  leave  on  the 


land  small  deposits  of  rich  sediments,  the 
effect  of  which  was  to  add  to  the  fertility  of 
the  soil.  There  is  no  evidence  indicating  that 
these  rare  inundations  had  ever  occurred 
at  a  season  of  the  year  when  the  land  was 
so  far  under  cultivation  that  injury  or  dam- 
age to  the  crops  resulted.  It  is  dear,  there- 
fore, that  the  instruction  could  not  and  did 
not  mislead  the  jury  to  the  prejudice  of 
appellant. 

[5]  Appellant  also  complains  of  portions 
of  the  tenth  and  twelfth  instructions,  in  so 
far  as  they  declared  that  the  Jury  were  . 
authorized  to  consider,  in  estimating  the 
injury  to  the  lands  not  taken  the  "danger, 
if  any,  from  underground  seepage,  or  from 
floods  likely  to  be  caused  by  an  overflow 
above  the  10-foot  level  proposed  by  plaintiff." 
Where  land  is  taken  by  eminent  domain,  and 
the  manner  of  its  use  is  such  as  to  naturally 
and  necessarily  subject  the  land  not  taken 
to  the  danger  of  seepage  and  flood,  a  depre- 
ciation In  the  value  of  such  remaining  land, 
caused  by  such  danger  of  seepage  and  flood, 
is  a  proper  element  of  damage.  See,  gener- 
ally, Colusa,  eta,  R.  R.  Co.  v.  Leonard,  176 
Cat.  100,  167  Pac.  878.  If,  therefore,  there 
was  evidence  upon  which  to  base  such  an 
instruction,  respondents  were  entitled  to  have 
the  jury  Instructed  to  consider  the  damage 
resulting  from  such  danger  of  seepage  and 
flood  as  they  might  fairly  consider  a  natural 
and  necessary  or  reasonable  incident  to  the 
raising  of  the  water. 

[I]  It  la  objected  in  the  first  place  that  it 
was  not  sufficiently  impressed  upon  the  jury 
that  the  only  danger  which  they  could  con- 
sider was  one  which  was  a  natural  and 
necessary  or  reasonable  incident  to  the  raising 
of  the  water.  Torn  from  their  context  and 
viewed  alone,  it  cannot  be  denied  that  the 
instructions  in  question  are  open  to  criticism 
on  the  ground  stated.  But  it  is  to  be  noted 
that  at  the  plaintiff's  request  the  trial  court 
instructed  the  jury  as  follows: 

"The  court  instructs  the  jury  that,  ■  in  as- 
sessing the  damages  to  the  market  value  of  the 
property  not  taken  you  should  not  take  into 
consideration  anything  as  an  element  of  dam- 
ages, which  is  remote,  or  imaginary,  or  on- 
certain,  or  speculative,  even  though  mentioned 
or  testified  about  by  witnesses;  but  the  only 
element  which  you  should  take  into  considera- 
tion as  tending  to  reduce  the  market  value  are 
those  which  are  appreciable  and  substantial, 
and  which  will  actually  lessen  the  market  val- 
ue of  said  property." 

At  the  request  of  defendants  the  court  gave 
this  further  instruction: 

"In  assessing  damages  for  land  taken  by  emi- 
nent domain  for  the  construction  of  a  reservoir, 
all  damages,  present  and  prospective,  that  are 
the  natural,  necessary,  or  reasonable  incidents 
to  the  raising  of  the  water  on  the  land  of  de- 
fendants must  be  assessed  in  your  verdict,  and 
no  subsequent  recovery  for  such  injuries  can 
be  allowed." 
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Considering  the  charge  of  the  court  as  a 
.whole,  and  particularly  the  instructions 
quoted,  we  are  convinced  that  the  language 
employed  in  the  instructions  complained  of 
was  not  such  as  to  render  it  probable  that 
the  Jury  was  misled  to  the  prejudice  of  ap- 
pellant. 

[7]  It  is  next  contended  that  there  was  no 
evidence  upon  which  to  base  these  instruc- 
tions. There  was  evidence  concerning  the 
extent  of  seepage'  at  the  present  level  of  the 
lake,  concerning  the  physical  effect  of  such 
seepage,  and  concerning  its  effect  on  the 
value  of  the  land  affected.  There  was  evi- 
dence of  the  nature  of  the  soil  at  and  above 
the  10-foot  level,  at  which  it  was  proposed  to 
keep  the  water.  There  was  also  evidence  of 
the  contour  of  the  land  between  the  10  and 
12  foot  levels.  Finally,  it  appears  that  the 
Jury  spent  a  day  in  viewing  the  premises. 
We  think  that  these  items  of  evidence  furnish- 
ed to  the  Jury  all  the  facts  requisite  to  a  fair 
and  rational  determination  of  the  question 
of  damage  to  the  lands  not  taken  to  be 
expected  to  follow  naturally  and  reasonably 
from  the  danger  of  seepage  and  flood  con- 
sequent upon  keeping  the  water  at  the  10- 
foot  level. 

[S]  By  Instruction  No.  17,  given  at  the 
request  of  the  respondents,  the  Jury  were 
told  that  they  were  not  to  be — 

"confined  to  a  consideration  of  the  uses  of  the 
land  at  the  time  of  the  taking,  but  the  possi- 
bility of  its  change  to  a  more  profitable  use 
had  it  not  been  taken  may  be  taken  into  ac- 
count" 

Viewed  apart  from  its  context,  the  instruc- 
tion may  appear  open  to  two  criticisms:  First, 
that  it  permitted  the  Jury  to  place  upon  the 
property  a  special  value  for  a  peculiar  pur- 
pose; and,  second,  that  it  permitted  the«Jury 
to  enter  the  field  of  speculative  conjecture. 
Considering  the  instructions  as  a  whole, 
however,  we  find  that  the  entire  burden  of  the 
court's  charge  on  the  question  of  value  was 
that  "market  value"  was  the  criterion  for 
the  Jury  to  follow,  and  that  any  possible  use 
for  which  the  land  in  question  might  be 
available  and  adaptable  was  to  be  considered 
only  in  arriving  at  such  "market  value." 
This  was  a  correct  statement  of  the  law. 
City  of  Santa  Ana  v.  Harlin,  99  Cal.  038,  84 
Pac.  224.  While  it  may  be  said  that  the 
court  ought  to  have  restated  the  criterion 
of  value  to  be  applied  in  connection  with 
Instruction  No.  17,  we  are  of  the  opinion  that 
Its  failure  to  do  so  did  not  have  the  effect 
of  misleading  the  Jury  to  the  prejudice  of 
appellant. 

Again,  viewing  the  instruction  apart  from 
its  context,  the  use  of  the  word  "possibility" 
suggests  that  the  Jury  may  have  been  led 
to  consider  purely  speculative  and  conjec- 
.  tural  values.  But,  considered  in  the  light  of 
all  of  the  Instructions  given  by  the  court,  the 


Instruction  could,  .we  think,  have  conveyed 
no  other  meaning  to  the  Jury  than  that  they 
were  not  confined  to  a  consideration  of  the 
uses  of  the  land  at  the  time  of  the  taking, 
but  that  the  "substantial  and  appreciable" 
possibility  of  its  change  to  a  more  profitable 
use,  had  It  not  been  taken,  might  be  taken 
into  account,  but  that  in  so  doing  they  were 
not  to  consider  "remote,"  "speculative," 
"imaginary,"  "uncertain,"  or  "conjectural" 
possibilities.  It  would  have  been  highly 
commendable  for  the  court  to  have  repeated 
the  caution  against  considering  remote  and 
conjectural  possibilities  of  use  in  connection 
with  the  instruction  complained  of  but  its 
failure  to  do  so  did  not  constitute  reversible 
error. 

[I]  Appellant  claims  that  double  damages 
were  assessed  against  it  for  the  reason  that 
the  Jury  was  permitted,  when  assessing  the 
value  of  the  lands  taken,  to  consider  the 
value  of  such  lands  arising  from  their 
availability  for  use  in  conjunction  with  the 
lands  not  taken,  and,  on  the  other  hand, 
when  assessing  the  damage  caused  by  sever- 
ance to  the  lands  not  taken,  it  was  permitted 
to  consider  the  value  of  such  lands  arising 
from  their  availability  for  use  in  conjunction 
with  the  lands  taken.  Appellant's  argument 
in  this  behalf  is  based  upon  the  obvious  fal- 
lacy that  the  value  of  the  lands  taken  re- 
sulting from  the  possibility  of  their  use  with 
the  land's  not  taken  is  identical  with  the 
value  of  the  lands  not  taken  resulting  from 
the  possibility  of  their  use  with  the  lands 
taken.  These  respective  values  are,  however, 
wholly  separate  and  independent,  and  ap- 
pellant was  not  subjected  to  double  damages 
by  reason  of  the  fact  that  the  jury  was 
allowed  to  consider  each  of  these  values 
as  separate  and  distinct  from  the  other.  Ap- 
pellant's complaint  on  this  score  is  unique 
and  original.  So  far  as  we  are  aware,  a 
similar  contention  has  never  before  been 
urged  In  a  court  of  last  resort. 

[10]  It  is  also  claimed  that  the  damages 
were  excessive.  The  jury  fixed  the  value  of 
the  lands  and  improvements  proposed  to  be 
taken  at  the  sum  of  $160  per  acre,  and  fixed 
the  severance  damages  to  the  lands  not  taken 
at  $60  per  acre  In  the  case  of  two  of  the 
tracts  of  land,  and  at  $100  per  acre  in  the 
case  of  the  remaining  tracts.  Respondents' 
witnesses  estimated  that  the  land  was  worth 
from  $300  to  $500  per  acre,  and  that  by 
reason  of  the  severance  the  value  of  the  land 
not  taken  would  be  reduced  to  from  $10  to 
$20  per  acre.  Appellant's  witnesses  estimated 
that  the  land  .was  worth  from  $40  to  $100 
per  acre.  The  knowledge  of  values  shown  to 
be  possessed  by  respondents'  witnesses  com- 
pared favorably  to  say  the  least  with  that 
shown  to  be  possessed  by  appellant's  wit- 
nesses. Upon  this  state  of  the  record  it  is 
clearly  impossible  to  hold  that  the  award 
of  damages  by  the  Jury  Involves  an  excessive 
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estimate  of  the  value  of  the  lands  proposed 
to  be  taken,  and  of  the  depredation  of  the 
value  of  those  not  to  be  taken  aa  a  result 
of  the  severance. 
The  judgment  Is  affirmed. 

We  concur:  ANGBLLOTTI,  C.  J.;  MEL- 
VIN,  J.;  SHAW,  J.;  OLNEY,  J.;  LAW- 
LOB,  J.;  WILBUR,  J. 


ART  METAL  CONST.  CO.  v.  A.  F.  ANDER- 
SON CO.  (L.  A.  6289.) 

(Supreme  Court  of  California.    Jan.  6,  1920.) 

1.  Pleading  c$=»122— Allegation  of  com- 
pliance WITH  STATUTORY  REQUIREMENTS 
BY  FOREIGN  CORPORATION  MUST  BE  DENIED 
POSITIVELY. 

Denial  on  information  and  belief  of  alle- 
gation by  plaintiff  foreign  corporation  that  it 
had  complied  with  the  requirements  of  Civ. 
Code,  {§  406-410  (which  sections,  with  the 
exception  of  section  407,  were  repealed  in 
1917  [St  1917,  p.  381],  their  provisions  having 
been  incorporated  into  the  General  Laws  of 
1915  [St  1916,  p.  422],  amended  in  1917  [St 
1917,  p.  371]),  and  Pol.  Code  §  400a,  held  an 
admission  that  the  statutory  requirements  had 
been  complied  with;  a  positive  denial  being 
necessary,  since  compliance  or  noncompliance 
with  the  statutes  is  a  matter  of  public  record. 

2.  Pleading  <8=>122— Denial  upon  informa- 
tion AND  BELIEF  NOT  SUFFICIENT  WHERE 
FACT  IS  ASCERTAINABLE  FROM  PUBLIC  REC- 
ORDS. 

When  the  existence  of  an  alleged  fact  may 
be  ascertained  from  an  inspection  of  a  public 
record,  its  existence  cannot  be  put  in  issue  by 
a  denial  based  solely  upon  information  and 
belief. 

Department  L 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Leslie  R.  Hewitt,  Judge. 

Action  of  claim  and  delivery  by  the  Art 
Metal  Construction  Company  against  the  A. 
F.  Anderson  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Affirmed. 

T.  K.  Ease,  of  Los  Angeles,  for  appellant 
Benjamin  E.  Page  and  Arthur  C.  Hurt,  both 
of  Los  Angeles  (Arthur  F.  Coe,  of  Los  Angel- 
es, of  counsel),  for  respondent 

LAWLOR,  J.  This  appeal  is  taken  from  a 
Judgment  entered  in  favor  of  the  plaintiff 
and  against  the  defendant  In  the  total  sum  of 
$2,091.63,  with  interest  thereon,  and  for  the 
possession  of  certain  personal  property,  or 
for  its  value,  $564.39,  in  case  a  delivery 
thereof  cannot  be  had. 

The  action  was  brought  by  the  plaintiff  up- 
on a  written  contract  executed  by  the  parties 
to  this  action  on  March  6,  1913.    Under  the 


terms  Of  the  contract  the  defendant  agreed  to 
sell  the  banking  equipment  and  furnishings 
manufactured  by  the  plaintiff  in  certain 
counties  In  the  southern  part  of  the  state. 
Provision  was  made  In  the  contract  whereby 
either  party  might,  upon  giving  60  days'  no- 
tice, terminate  the  contract,  and  upon  such 
termination  by  either  party  the  plaintiff 
would  accept,  take  back,  and  pay  the  purchase 
price  thereof  all  goods  and  merchandise  re- 
maining in  defendant's  possession  previously 
purchased  by  it  from  plaintiff  which  should 
be  in  good  and  serviceable  condition  at  the 
time  of  the  termination  of  the  contract  The 
court  found  that  the  contract  was  terminated 
on  August  26,  1915 ;  the  plaintiff  having  serv- 
ed notice  of  such  termination  on  June  26, 1915. 

The  complaint,  after  alleging  the  corporate 
existence  of  the  plaintiff  "under  and  by  vir- 
tue of  the  laws  of  the  state  of  Massachusetts," 
and  that  it  was  "duly  authorized  under  and 
by  virtue  of  the  laws  of  the  state  of  Califor- 
nia to  transact  business  in  this  state,"  alleges 
that  on  or  about  May  12,  1915,  the  defendant 
in  writing  requested  the  plaintiff  to  furnish 
the  defendant  1  o.  b.  cars  at  Jamestown,  N. 
Y.,  certain  office  and  banking  fixtures,  furnish- 
ings, and  equipment,  to  be  used  in  the  altera- 
tion and  repair  of  the  banking  establishment 
of  the  Commercial  Bank  of  Santa  Barbara; 
that  the  defendant  agreed  to  pay  for  these 
goods  the  sum  of  $3,995.01;  that  of  this  total 
amount  the  sum  of  $1,462.01  had  been  paid; 
and  that  there  was  still  due  and  unpaid  to  the 
plaintiff  the  sum  of  $2,538. 

The  defendant  filed  an  amended  answer  to 
the  complaint  as  amended  in  which  it  denied 
the  Indebtedness  as  alleged  in  the  complaint 
and  claimed  that  It  had  paid  the  plaintiff  in 
cash  the  sum  of  $1,629.05,  and  that  it  had  on 
hand  goods  and  merchandise,  which  it  had 
bought  from  the  plaintiff,  and  which  the 
plaintiff  was  bound  under  the  terms  of  the 
contract  of  March  6, 1913,  to  take  back,  of  the 
value  of  $2,990.54,  and  alleged  further  that 
the  defendant  was  ready  and  willing  to  return 
these  goods  to  the  plaintiff,  and  that  the  plain- 
tiff had  been  so  notified.  The  amended  answer 
then  alleged  that  there  was  due  from  the 
plaintiff  to  the  defendant  certain  sums  on  ac- 
count of  storage,  insurance,  and  the  like, 
amounting  In  all  to  the  sum  of  $530.16. 
The  defendant  then  prayed  judgment  against 
the  plaintiff  in  the  total  sum  of  $3,520.70. 

Upon  the  demand  of  the  defendant,  and  in 
support  of  the  allegations  of  the  complaint,  the 
plaintiff  filed  a  bill  of  particulars,  whicb 
showed  that  the  total  Indebtedness  arising 
under  the  contract  of  March  6,  1913,  amount- 
ed to  $4,148.10,  that  a  credit  of  $1,625.10  had 
been  allowed  the  defendant,  and  that  there 
was  still  due  and  unpaid  to  plaintiff  the  sum 
of  $2,523,  which  Is  $10  less  than  the  amount 
alleged  by  plaintiff  in  its  complaint  to  be  due 
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on  the  Santa  Barbara  contract  at  the  time 
this  action  was  commenced.  The  amended 
bill  of  particulars  shows  a  credit  to  the  de- 
fendant of  $10  on  account  of  a  clerical  error, 
which  accounts  for  the  difference  in  amount 
between  the  bill  of  particulars  and  the  com- 
plaint 

The  court  found  that  the  plaintiff  was  a  cor- 
poration organized  and  existing  under  the 
laws  of  Massachusetts  and  duly  authorized  by 
law  to  transact  business  In  this  state,  as  al- 
leged In  the  complaint;  that  defendant  had 
promised  to  pay  the  plaintiff,  on  account  of 
certain  goods  furnished  by  it  to  be  used  by 
the  defendant  in  the  Commercial  Bank  of  San- 
ta Barbara,  the  sum  of  $3,995.01,  "but  that  no 
part  thereof  has  been  paid  except  the  Interest 
thereon  to  the  15th  day  of  February,  1916, 
and  the  sum  of  $1,477.63  on  account  of  the 
principal  thereof;  that  there  is  now  due,  ow- 
ing, and  wholly  unpaid  from  the  defendant  to 
the  plaintiff  on  account  of  said  contract  the 
sum  of  $2,517.38."  It  was  further  found  that 
the  plaintiff  agreed  to  take  back  from  the  de- 
fendant certain  goods  which  were  of  the  value 
of  $546.39,  and  which  had  not  been  delivered 
by  the  defendant  to  the  plaintiff.  And  the 
court  further  found  that  the  defendant  was 
entitled  to  an  additional  credit  of  $13.35  on 
account  of  two  items  of  merchandise  which 
had  been  paid  for  by  defendant  and  not  de- 
livered to  It  by  the  plaintiff.  This  left  a  net 
balance  of  $1,957.64  due  the  plaintiff,  for 
■which  amount  »the  court  entered  judgment, 
with  Interest  thereon  from  February  15, 1916, 
at  the  rate  of  7  per  cent.,  making  up  the  total 
sum  of  $2,091.63.  Judgment  was  also  entered 
in  favor  of  the  plaintiff  for  the  possession  of 
either  the  goods  which  the  plaintiff  had 
agreed  to  take  back,  but  which  the  defendant 
had  not  delivered,  or,  If  delivery  could  not 
be  had,  for  the  purchase  price,  $546.89. 

Only  two  points  are  urged  for  reversal.  Ap- 
pellant's position  is  thus  set  forth  in  the 
transcript  on  appeal: 

"The  foregoing  statement  of  the  case  and 
bill  of  exceptions  is  intended  to  comprehend 
only  the  two  particular  objections  to  the  judg- 
ment which  will  be  urged  upon  appeal,  viz.: 
That  the  court  should  have  allowed  defendant 
an  admitted  credit  of  $1,625.10,  and  also  that 
this  action  cannot  be  maintained,  or  a  judg- 
ment entered  against  the  defendant  for  any 
sum  whatsoever,  until  the  plaintiff  complies 
with  the  Code  requirements  and  pays  the  fees 
due  the  state  of  California  in  order  to  authorize 
it  to  do  business  within  said  state.  All  other 
objections  to  the  judgment  and  to  the  rulings 
of  the  court  on  the  motion  for  new  trial  are 
hereby  expressly  waived." 

In  other  words,  appellant  contends:  First, 
that  the  plaintiff  has  not  complied  with  the 
requirements  of  sections  405-410  of  the  Civil 
Code  (which  sections,  with  the  exception  of 
section  407,  were  repealed  in  1917  [Stats.  1917, 
p.  381],  their  provisions  having  been  incor- 


porated Into  the  General  Laws  of  1915  [Stats. 
1915,  p.  422],  and  amended  in  1917  [Stats. 
1917,  p.  871]),  and  section  409a  of  the  Politi- 
cal Code,  relating  to  foreign  corporations  so 
as  to  enable  it  to  do  business  in  this  state; 
and,  second,  that  the  court  did  not  allow  the 
defendant  an  admitted  credit  of  $1,625.10,  to 
which  it  claimed  it  was  entitled,  but  allowed 
it  Instead  a  credit  of  only  $1,477.63  on  account 
of  the  principal  of  the  purchase  price  of  the 
goods  described  In  plaintiff's  complaint. 

1.  We  will  consider  first  the  objection  that 
the  plaintiff  has  not  complied  with  the  stat- 
utory requirements  relating  to  foreign  corpor- 
ations doing  business  In  this  jurisdiction. 
Considerable  space  Is  devoted  by  both  appel- 
lant and  respondent  to  a  discussion  of  the 
point  whether  or  not  the  plaintiff  was  doing 
business  in  this  Jurisdiction  within  the  con- 
templation of  the  requirements  that  foreign 
corporations  file  with  the  secretary  of 
state  a  copy  of  the  articles  of  Incorporation, 
the  name  and  address  of  the  resident  agent, 
and  pay  the  required  fees.  But  this  discus- 
sion is  beside  the  point.  As  we  have  Indicated 
above,  it  was  alleged  in  the  complaint: 

"That  plaintiff  Is,  and  at  all  the  times  heroin 
mentioned  hag  been,  a  corporation  organized 
and  existing  under  and  by  virtue  of  the  laws 
of  the  state  of  Massachusetts,  and  duly  au- 
thorized under  and  by  virtue  of  the  laws  of  the 
state  of  California  to  transact  business  in  this 
state." 

In  the  answer  and  cross-complaint  and  the 
amended  answer  to  the  complaint  as  amended 
filed  by  the  defendant  the  only  denial  of  this 
allegation  is  as  follows: 

"That  said  defendant  is  not  informed  as  to 
whether  said  plaintiff  is  authorized  to  transact 
business  in  the  state  of  California,  and  has 
no  knowledge,  information,  or  belief  sufficient 
to  enable  it  to  answer  the  allegation  that  said 
plaintiff  is  authorized  to  transact  business  in 
said  state,  and  therefore  denies  the  same." 

[1,2]  It  Is  thus  apparent  that  appellant 
does  not  deny  that  the  plaintiff  is  a  corpora- 
tion organized  under  the  laws  of  the  state  of 
Massachusetts  and  denies  that  the  "plaintiff 
is  authorized  to  transact  business  in  the  state 
of  California,"  only  because  it  "has  no 
knowledge,  information,  or  belief  sufficient  to 
enable  it  to  answer  the  allegation."  Wheth- 
er the  plaintiff  was  entitled  as  a  foreign  cor- 
poration to  transact  business  in  the  state  of 
California  within  the  meaning  of  the  stat- 
utory requirements  was  a  matter  of  public 
record,  and,  not  being  positively  denied,  is 
deemed  admitted.  It  is  well  settled  in  this 
state  that,  when  the  existence  of  an  alleged 
fact  may  be  ascertained  from  an  inspection 
of  a  public  record,  Its  existence  cannot  be 
put  In  issue  by  a  denial  based  solely  upon  in- 
formation and  belief.  In  William  Wilson  Co. 
v.  Tralnor,  27  Cal.  App.  43, 148  Pac.  954,  it  la 
said: 
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"The  allegation  of  the  corporate  capacity  and 
existence  of  the  plaintiff  could  not  be  success- 
fully denied  upon  information  and  belief,  be- 
cause *  *  *  it  is  well  settled  that,  when 
the  existence  of  an  alleged  fact  may  be  ascer- 
tained from  an  inspection  of  a  public  record, 
its  existence  cannot  be  put  in  issue  by  a  denial 
based  solely  upon  information  and  belief." 

See,  also,  Mulcahy  v.  Buckley,  100  Cal.  484, 
85  Pac.  144;  Bartlett  Estate  Co.  v.  Fraser. 
11  Cal.  App.  373,  109  Pac.  130;  Brinkley- 
Douglas  Fruit  Co.  v.  Sllman,  S3  Cal.  App.  643, 
166  Pac.  871. 

2.  There  is  no  merit  in  the  contention  of 
appellant  that  the  trial  court  allowed  it  a 
credit  of  only  81,477.63  when  the  plaintiff's 
bill  of  particulars  admitted  a  credit  of 
$1,626.10.  The  bill  of  particulars  did  ad- 
mit a  credit  to  the  defendant,  bat  as  a  credit 
against  which  there  were  chargeable  not  only 
the  price  of  the  articles  delivered  for  instal- 
lation in  the  Santa  Barbara  bank,  but  also 
certain  other  items  totaling  $163.09.  From 
these  latter  items  the  court  deducted  in  favor 
of  the  defendant  $6.62,  leaving  as  their  bal- 
ance $147.47.  The  $1,625.10  of  total  credits 
to  the  defendant  was  then  applied  by  the 
court,  $147.47  to  the  discharge  of  the  items 
mentioned,  and  the  balance,  $1,477.63,  on  the 
purchase  price  of  the  goods  for  the  bank.  This 
application  of  the  credit  to  the  defendant  was 
a  proper  one  and  was  an  allowance  to  the  de- 
fendant of  the  full  amount  of  the  credit  of 
$1,625.10  admitted  by  the  bill  of  particulars. 

The  judgment  is  affirmed. 

We  concur:  OLNEY,  J.;  SHAW,  J. 


MERRALL8  v.  SOUTHERN  PAC.  CO. 
(S.  F.  8333.) 

(Supreme  Court  of  California.    Jan.  6,  1920.) 

1.  Appeal  and  error  «=»977(1)— New  Trial 
<8=>6— Grant  ob  refusal  discretion abt  ; 
no  reversal  except  fob  abuse. 

The  granting  or  refusing  of  a  new  trial  is 
a  matter  largely  within  the  discretion  of  the 
trial  court,  and  will  not  be  reversed  by  the 
appellate  court  except  for  abuse. 

2.  New  Tbial  «=  29— Allowance  in  death 
action  fob  misconduct  of  counsel  in 
bringing  before  jury  improper  matter 
not  abuse  of  discretion. 

In  a  death  action  it  was  not  error  for  the 
trial  court  to  grant  plaintiff  a  new  trial  for 
misconduct  of  counsel  for  defendant  in  persist- 
ing, after  the  testimony  was  closed,  in  bringing 
to  the  court's  attention,  in  the  jury's  presence, 
an  amendment  of  the  original  complaint,  which 
statements  reflected  discredit  on  plaintiff's 
counsel  and  bis  witnesses. 


3.  Appeal  and  error  <*=»207— Grant  or  new 

TRIAL  WILL  NOV  BE  REVERSED  FOB  FAILURE 
TO  BEQUEST  ADMONITORY  INSTRUCTIONS 
WHERE  SUCH  INSTRUCTIONS  ACTUALLY 
GIVEN. 

On  an  appeal  from  an  allowance  of  a  new 
trial  in  a  death  action  on  the  ground  of  mis- 
conduct of  counsel  in  commenting  on  an  amend- 
ment to  the  complaint  in  a  manner  to  dis- 
credit counsel  for  the  defendant  and  his  wit- 
nesses, the  order  will  not  be  reversed  merely 
because  plaintiff  failed  to  request  the  court  to 
admonish  the  jury  to  disregard  such  state- 
ments; the  court  having  repeatedly  of  its  own 
motion  given  such  admonitions. 

In  Bank. 

Appeal  from  Superior  Court,  Alameda 
County;  J.  J.  Trabucco,  Judge. 

Action  by  Temperance  L.  Merralls,  admin- 
istratrix of  the  estate  of  William  Augustus 
Merralls,  deceased,  against  the  Southern  Pa- 
cific Company,  a  corporation.  Judgment  for 
defendant,  a  new  trial  was  granted,  and  de- 
fendant appeals.  Affirmed. 

A.  A.  Moore  and  Stanley  Moore,  both  of  San 
Francisco  (Elliott  Johnson,  of  San  Francisco, 
of  counsel),  for  appellant. 

Lane,  White  &  Elliott,  Edward  Elliott,  and 
E.  A.  Bridgford,  all  of  San  Francisco,  for  re- 
spondent. 

LAWLOR,  J.  The  appeal  is  from  an  order 
granting  a  new  trial  to  the  plaintiff.  The 
action  was  brought  by  the  plaintiff,  as  ad- 
ministratrix of  the  estate  of  William  Au- 
gustus Merralls.  deceased,  for  damages 
against  defendant,  in  behalf  of  the  heirs  of 
the  deceased,  for  the  death  of  the  said  Mer- 
ralls, who  was  killed  by  an  electric  train  own- 
ed and  operated  by  the  defendant  In  the  city 
of  Alameda. 

The  fatal  accident  occurred  on  the  night  of 
September  2,  1914.  On  that  evening  Mr. 
Merralls  and  a  Mrs.  Christina  Nourse  and  a 
Mrs.  Annie  Wilson  had  made  a  social  call  In 
Alameda  and  were  intending  to  take  a  train 
back  to  San  Francisco.  There  was  no  ques- 
tion about  the  decedent  having  gone  upon  the 
track  ahead  of  the  train.  The  only  conflict 
in  the  testimony  was  as  to  the  speed  of  the 
train  and  the  ringing  of  the  bell.  The  wit- 
nesses, who  testified  on  these  points,  were  the 
motorman  and  conductor  of  the  train,  called 
called  by  the  defendant,  and  Mrs.  Nourse  and 
Mrs.  Wilson,  called  on  behalf  of  the  plaintiff. 
According  to  the  motorman,  he  rang  the 
bell  as  the  train  approached  the  crossing 
where  the  accident  occurred,  and  the  speed 
of  the  car  was  not  more  than  20  miles  an 
hour.  The  conductor  did  not  testify  as  to 
the  speed  of  the  train,  but  did  testify  that  he 
heard  the  ringing  of  the  bell  as,  the  car  was 
being  brought  to  an  emergency  stop.  Both 
witnesses  for  the  plaintiff  testified  that  they 
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beard  no  bell  sounded  or  other  warning  given. 
As  to  the  matter  of  speed  Mrs.  Nourso  tes- 
tified: 

"When  I  became  aware  of  the  train,  It  was 
right  on  us  and  moving  at  a  high  rate  of  speed, 
I  would  say  35  miles  an  hoar." 

And  on  the  same  matter  Mrs.  Wilson  tes- 
tified: 

"It  was  moving  very  rapidly.  I  can  safely 
say  at  least  35  miles  an  hour.  It  was  going 
very  swift." 

The  Jury  returned  a  verdict,  for  the  defend- 
ant, Judgment  was  entered  accordingly,  the 
plaintiff  moved  for  a  new  trial,  which  motion 
was  granted,  and  from  the  order  granting  the 
new  trial  this  appeal  Is  taken  by  the  de- 
fendant. 

The  notice  of  Intention  to  move  for  a  new 
trial  specified  several  grounds  upon  which  the 
motion  would  be  made,  which  were  as  follows: 

"(1)  Irregularity  in  the  proceedings  of  the 
court;  irregularity  in  the  proceedings  of  the 
adverse  party,  to  wit,  the  defendant  by  and 
through  its  attorneys,  by  which  the  plaintiff 
was  prevented  from  having  a  fair  trial. 

"(2)  Insufficiency  of  the  evidence  to  justify 
the  verdict  of  the  Jury. 

"(3)  Errors  in  law  occurring  at  the  trial  and 
excepted  to  by  plaintiff." 

In  support  of  the  motion  for  a  new  trial, 
an  affidavit  was  filed  by  the  plaintiff  setting 
out  a  portion  of  the  record  containing  what 
was  alleged  to  be  the  misconduct  of  "the  de- 
fendant-by  and  through  Its  attorneys."  The 
alleged  misconduct  consisted,  in  brief,  of  the 
attorney  for  the  defendant  persisting,  after 
the  testimony  was  closed,  In  bringing  to  the 
attention  of  the  court,  In  the  presence  of  the 
jury,  and  later  in  his  argument  to  the  jury, 
an  amendment  that  had  been  made  in  the  orig- 
inal complaint  three  days  before  the  trial  by 
the  addition  of  the  expression  "more  than"  be- 
tween the  words  "of  and  "25"  in  the  phrase 
"at  a  speed  of  25  miles  an  hour,"  referring  to 
the  speed  of  the  train  at  the  time  of  the  ac- 
cident. The  statements  of  counsel  for  defend- 
ant in  this  behalf,  as  alleged  In  such  affidavit, 
were  of  such  a  nature,  with  regard  to  the  cir- 
cumstances and  purpose  of  the  amendment,  as 
well  as  to  the  amendment  Itself,  as  to  reflect 
discredit  on  counsel  for  plaintiff  and  upon  two 
of  plaintiff's  material  witnesses,  whose  tes- 
timony was  vital  to  her  cause.  The  whole 
matter  was  entirely  foreign  to  the  issues  to  be 
determined  by  the  Jury,  and  there  is  reason- 
able ground  for  concluding  that  the  jury  was 
probably  influenced  thereby,  notwithstanding 
that  the  trial  court,  of  its  own  motion,  repeat- 
edly admonished  the  Jury  in  regard  thereto. 

The  court,  in  granting  the  motion  for  a  new 
trial,  specifically  finds  that  the  evidence  was 
sufficient  to  sustain  the  verdict.  The  order 
reads  as  follows- 


"The  motion  for  a  new  trial  in  behalf  of 
plaintiff  in  the  above-entitled  case,  coming  on 
regularly  to  be  heard,  and  said  motion  having 
been  submitted  to  the  court  for  decision,  and 
the  court  having  fully  considered  the  motion 
and  the  points  and  authorities  submitted  by 
the  respective  counsel,  now  orders  that  said 
motion  be,  and  the  same  is,  hereby  granted. 

"On  the  question  of  the  sufficiency  of  the 
evidence,  the  court  finds  that  the  evidence  was 
sufficient  to  warrant  a  verdict  either  in  favor 
of  plaintiff  or  in  favor  of  defendant." 

No  errors  of  law  excepted  to  by  the  plain- 
tiff are  found  in  the  record,  and  no  objections- 
were  made  and  called  to  the  attention  of  the 
court  save  the  alleged  errors  set  out  in  the 
affidavit.  The  record  contains  no  rulings  on 
the  admission  or  rejection  of  evidence,  nor  is 
there  any  assignment  of  error  in  the  giving  of 
the  Instructions  to  the  Jury. 

With  the  order  granting  the  new  trial  In 
such  terms,  the  question  raised  by  the  re- 
spondent as  to  the  sufficiency  of  the  evidence 
to  sustain  the  verdict  cannot  enter  Into  the  dis- 
cussion. There  being  no  other  errors  of  law 
called  to  the  attention  of  the  court,  it  must  be 
concluded  that  the  sole  ground  upon  which  the 
trial  court  based  its  order  granting  a  new 
trial  is  that  of  irregularity  in  the  proceedings, 
namely,  the  misconduct  of  counsel  for  defend- 
ant. The  disposition  of  this  appeal  depends, 
therefore,  upon  whether  there  was  an  abuse 
Of  discretion  on  the  part  of  the  trial  court  In 
making  the  order  granting  plaintiff's  motion 
for  a  new  trial  on  that  ground. 

[1]  The  rule  is  well  settled  by  a  long  line 
of  decisions  In  this  state  that  the  granting  or 
refusing  of  a  new  trial  is  a  matter  largely 
within  the  discretion  of  the  trial  court,  and 
It  Is  only  when  this  discretion1  has  been 
abused  that  the  appellate  court  will  reverse 
the  order.  Pico  v.  Oohn,  67  Cal.  268,  7  Pac 
680;  Oole  v.  Wilcox,  90  Cal.  552,  84  Pac.  114 ; 
Brooks  v.  San  Francisco,  etc.,  Sy.  Co.,  110 
Cal.  178,  42  Pac.  510;  Von  Schroeder  v. 
Spreckels,  147  Cal.  187,  81  Pac.  515 ;  Piercy  v. 
Plercy,  140  Cal.  168,  86  Pac  507 ;  Gordon  v. 
Roberts,  162  Cal.  506, 128  Pac.  288;  McBwen 
v.  Occidental  Life  Ins.  Co.,  172  Cal.  6,  155 
Pac.  86;  Tweedale  t.  Barnett,  172  Cal.  271, 
166  Pac.  488.  In  Piercy  v.  Piercy,  supra, 
which  was  a  case  involving  the  granting  of  a 
new  trial  on  the  ground  of  misconduct  of  one 
of  the  parties,  it  was  said: 

"The  question  as  to  whether  this  materially 
affected  the  substantial  rights  of  plaintiff  and 
prevented  her  from  having  a  fair  trial  was 
peculiarly  one  which  was  addressed  to  the  dis- 
cretion of  the  trial  court,  for  the  same  reasons 
that  a  motion  for  a  new  trial  npon  the  ground 
of  newly  discovered  evidence  is  so  addressed, 
as  has  been  repeatedly  held.  The  trial  court 
having  heard  and  seen  the  witnesses  on  the 
trial,  and  having  knowledge  a*  to  those  circum- 
stances of  a  case  which  cannot  be  reproduced  in 
the  printed  record,  it  in  a  better  position  than 
it  the  appellate  court  to  determine  as  to  the  ef- 
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feet  of  ike  thoton  irregularity  upon  the  retult 
of  the  trial. 

"It  1b  certainjy  enough  to  justify  the  affirm- 
ance of  an  order  granting  a  new  trial  upon 
such  ground  that  the  irregularity  found  upon 
sufficient  evidence  by  the  trial  court  to  have 
existed  was  of  such  a  nature  that  it  may,  un- 
der the  circumstances  of  the  rase,  as  shown  by 
the  record,  have  affected  the  substantial  rights 
of  the  aggrieved  party  and  prevented  a  fair 
trial."    (Italics  ours.) 

[2]  We  perceive  no  ground  for  the  conten- 
tion In  the  instant  case  that  the  trial  court 
abused  its  discretion  in  granting  a  motion  for 
a  new  trial.  The  court  may  well  have  con- 
cluded that  the  misconduct  of  counsel  was 
such  that  the  effect  thereof  was  not  removed 
by  the  admonitory  instructions,  and  that  the 
only  way  to  obviate  any  resulting  prejudice 
to  the  rights  of  the  plaintiff  was  to  grant  a 
new  trial.  The  record  plainly  shows  that  the 
court  was  keenly  alive  to  a  sense  of  Its  own 
duties  In  the  premises,  and,  considering  the 
point  In  all  its  aspects,  we  cannot  say  that 
the  granting  of  a  new  trial  because  of  such 
misconduct  constituted  an  abuse  of  discretion. 

But  it  is  urged  by  the  defendant  that— 

"Even  if  it  were  conceded  for  the  purpose  of 
the  argument  that  counsel  for  the  defendant 
had  no  right  to  refer  in  his  argument  to  the 
amendment  having  been  made  or  to  make  any 
comment  tbereon,  nevertheless,  no  ruling  hav- 
ing been  invoked  by  the  counsel  for  the  plaintiff 
and  no  suggestion  or  request  having  been  made 
by  the  court  to  counsel  for  the  defendant,  no 
new  trial  should  be  granted." 

What  counsel  for  the  plaintiff  did  in  the 
premises  was  this:  As  soon  as  it  became  ev- 
ident that  counsel  for  defendant  intended  to 
discuss  -the  amended  complaint,  counsel  for 
plaintiff  stated  that  he  wanted  to  object  to 
any  reference  to  the  amended  complaint  be- 
ing made,  but  opposing  counsel  was  allowed 
to  finish  his  statement  At  frequent  intervals 
counsel  for  plaintiff  vigorously  protested 
against  the  conduct  of  counsel  for  the  de- 
fendant. After  counsel  for  plaintiff  had  been 
sworn  to  testify  about  the  amendment  In  ques- 
tion, his  associate  stated  to  the  court:  "I 
think  the  jury  should  be  dismissed.  I  think 
the  jury  should  be  excused."  The  court  ruled 
that  "If  this  is  evidence  the  jury  must  hear  It." 

[J]  It  Is  not  true,  therefore,  that  counsel 
for  plaintiff  did  not  Invoke  the  rulings  of  the 
court  In  respect  to  the  Incident,  for  many  ob- 
jections were  interposed  by  them.  It  Is  true, 
however,  that  no  exceptions  were  taken  by 
counsel  for  the  plaintiff  to  such  rulings  as 
the  court  made,  nor  was  the  court  requested 


to  admonish  the  jury  to  disregard  the  referen- 
ces to  the  amendment.  And  as  no  point  is 
made  over  the  failure  to  take  such  exceptions 
we  will  confine  our  consideration  to  the  ab- 
sence of  a  request  for  admonitory  instructions. 
We  think  the  failure  of  the  court  to  make  any 
suggestion  to  or  request  of  counsel  for  defend- 
ant during  the  discussion  does  not  call  for 
consideration. 

It  is  proper  to  point  out  that  the  cases  re- 
lied on  by  the  defendant  in  support  of  this 
contention  are  cases  wherein  the  appeal  was 
from  a  Judgment  or  an  order  "denying"  a  mo- 
tion for  a  new  trial  and  a  reversal  was  urged 
on  the  ground  of  misconduct  of  counsel  where 
no  request  was  made  to  admonish  the  jury  to 
disregard  It  nor  an  exception  taken  to  the  ac- 
tion of  the  court  The  appeal  herein,  how- 
ever, is  from  an  order  "granting"  a  new  trial, 
and  the  question  before  us  Is  whether  the 
court  abused  its  discretion.  No  case  has  been 
called  to  our  attention  in  which  the  rule  here 
sought  to  be  invoked  has  been  applied  to  the 
"granting"  of  a  new  trial  on  such  a  ground. 
But  even  If  the  rale  Is  to  be  applied  in  such 
a  case  as  this,  we  think  there  is  no  merit  in 
the  contention  of  defendant  on  the  point 

Discussing  the  alleged  misconduct  of  the 
plaintiff  before  the  Jury  in  the  recent  case  of 
Scott  v.  Times-Mirror  Co,  184  Pac.  672,  this 
court  said  (page  682): 

"In  no  case  was  the  court  requested  to  in- 
struct the  jury  that  the  conduct  objected  to 
was  improper  and  that  it  was  to  be  disregard- 
ed by  them.  Where  the  action  of  the  trial 
court  is  not  thus  invoked,  the  alleged  miscon- 
duct will  not  be  eansidered  on  appeal,  if  an 
admonition  to  the  jury  would  remove  the  ef- 
fect thereof.  People  v.  Shears,  133  Cal.  154. 
65  Pac.  295;  People  v.  Babcock.  160  Cal.  537, 
117  Pac  549;  Grossetti  v.  Sweasey,  176  CaL 
793,  169  Pac.  687." 

The  only  course  left  open  to  counsel  for  the 
plaintiff  here  to  have  the  effect  of  such 
misconduct  removed,  or  at  least  mitigated, 
was  to  request  the  court  to  censure  the  of- 
fending counsel  and  to  admonish  the  jury. 
The  court,  as  we  have  seen,  of  its  own  motion, 
did  one  of  these  things — It  repeatedly  admon- 
ished the  jury.  Thus  the  purpose  of  the  rule 
requiring  that  the  court  be  requested  to  ad- 
monish the  jury  was  fully  served,  for  even  if 
the  request  had  been  made  the  court  could 
have  done  no  more  than  it  did  in  that  behalf. 

The  order  is  affirmed. 

We  concur:  ANGELLOTTI,  C.  J.;  OLNET. 
J.;  WILBUR,  J.;  SHAW,  J. 
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LAWRENCE  v.  GOODWILL.    (Civ.  2000.) 

(District  Court  of  Appeals,  Third  District,  Cal- 
ifornia.  Nov.  24,  1919.    Hearing  Denied 
by  Supreme  Court  Jan.  22,  1920.) 

1.  Highways  *=>  175(1) — Road  joining,  but 
not  crossing,  another  an  "intersecting 

HIGHWAY." 

Under  the  direct  provisions  of  Motor  Ve- 
hicle Act,  1 1,  subd.  14,  a  highway  joining,  but 
not  crossing,  another  is  an  "intersecting  high- 
way." 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Inter- 
sect.] 

2.  Highways  <f=»184(2)  —  Evidence  SUFFI- 
CIENT TO  SUSTAIN  VERDICT  FOB  DEFENDANT 
IN  AUTOMOBILE  COLLISION. 

Where  automobiles  collided  at  intersection 
of  two  highways,  evidence  regarding  circum- 
stances under  which  defendant  turned  onto  left- 
hand  or  wrong  side  of  the  main  highway,  on 
which  plaintiff  was  driving  toward  him  on  the 
right-hand  side,  held  to  sustain  a  verdict  for  de- 
fendant. 

3.  Highways  «=»184(2)— Driving  on  wbono 
side  only  prima  facte  evidence  of  neg- 
LIGENCE. 

The  fact  that  the  driver  of  a  vehicle  has 
taken  the  wrong  side  of  a  highway  when  meet- 
ing or  overtaking  another  is  not  conclusive,  but 
only  prima  facie,  evidence  of  negligence. 

4.  Negligence  <&=>8&— Basis  or  last  clear 

OPPORTUNITY  RULE  STATED. 

The 'last  clear  opportunity  rule  assumes  the 
negligence  of  both  parties,  but  that  the  negli- 
gence of  one  party  proximately  caused  the  dam- 
age, since  he  had  a  clear  opportunity  of  avoid- 
ing the  accident  by  exercising  reasonable  care. 

6.  Highways  "8=9184(3)— Automobile  driv- 
er's liability  under  last  clear  oppor- 
tunity RULE  A  JURY  QUESTION. 
Where  automobiles  collided  at  the  inter- 
section of  two  highways,  evidence  on  the  issue 
whether  defendant  could  have  avoided  the  ac- 
cident under  the  last  clear  opportunity  rule,  aft- 
er seeing  plaintiff,  held  to  make  a  jury  question. 

6.  Trial  <s=> 237(6)— Instruction  on  pre- 
ponderance, or  evidence  criticized;  "sat- 
isfies." 

An  instruction  that  plaintiff  had  the  bur- 
den of  proving  his  case  by  preponderance  of 
the  evidence,  which  meant  a  greater  weight  of 
the  evidence,  which  "satisfies"  or  carries  con- 
viction, is  subject  to  criticism,  since  the  word 
"satisfies''  means  convincing  or  removing  all 
doubt  or  uncertainty  from  the  jury's  mind. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Satisfy.] 

7.  Trial  «=»296(7)— Erroneous  instruction 
not  prejudicial,  in  view  .of  other  in- 
structions. 

In  automobile  collision  case,  instruction  er- 
roneously defining  preponderance  of  tike  evi- 
dence a*  that  which  satisfies  or  carries  convic- 
tion, held  not  so  prejudicial,  in  view  of  other 

<8=>For  other 


instructions,  as  to  justify  reversal  under  Const, 
art.  6,  §  4%,  confining  reversal  to  cases  where  a 
miscarriage  of  justice  has  probably  resulted. 

8.  Trial  «=»296(4,  6)  —  Instruction  not 
prejudicial  in  view  or  other  instruc- 
TION. 

In  an  automobile  collision  case,  an  instruc- 
tion to  find  for  defendant  if  plaintiff  approach- 
ed an  intersecting  highway  above  a  certain 
speed  did  not  erroneously  preclude  the  jury 
from  considering  the  surrounding  circumstanc- 
es, or  whether  the  last  clear  doctrine  applied, 
or  whether  plaintiff's  negligence  proximately 
caused  the  collision,  where  such  matters  were 
covered  in  other  portions  of  the  charge. 

9.  Trial  <8=> 295(1)— Instructions  consider- 
ed AS,  A  WHOLE. 

Instructions  which  state  the  law  fairly  and 
clearly  when  considered  as  a  whole  are  unob- 
jectionable, although  isolated  passages  from 
single  instructions  may  be  subject  to  just  criti- 
cism. 

10.  Highways  <8=>175(1)— Traveler  coming 
into  road  from  right  has  right  of  way. 

Automobile  driver,  'entering  a  state  high- 
way from  an  intersecting  road  to  the  right  of 
plaintiff  aVtomobile  driver,  has  the  right  of  way 
in  crossing  the  highway. 

11.  Highways  «=»184(4)  —  Instruction  oh 
yielding  bight  of  way  not  erroneous. 

In  an  automobile  collision  case,  an  instruc- 
tion that  plaintiff  was  negligent  if  he  did  not 
yield  the  right  of  way  on  a  highway  to  de- 
fendant, and  requiring  a  verdict  for  defendant 
if  such  negligence  proximately  caused  the  ac- 
cident, etc.,  held  not  reversible  error,  where  an- 
other part  of  the  instruction  stated  that  all  the 
surrounding  facts  and  circumstances  should 
be  considered  in  determining  whether  plaintiff's 
failure  to  yield  the  right  of  way  was  negligence. 

12.  Highways  «=>175(1)— "Intersection  of 
public  highway"  defined. 

Under  the  direct  provisions  of  Motor  Ve- 
hicle Act,  §  1,  subd.  14,  and  section  22a,  the 
term  "intersection  of  public  highway"  means 
all  space  made  by  the  junction  of  highways, 
and  the  space  where  one  highway  comes  into 
another,  although  the  highways  do  not  cross. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Inter- 
sect.] 

18.  Highways  <s=184(2)  —Exceeding  speed 

LIMIT  CONCLUSIVE  EVIDENCE  OF  NEGLI- 
■  GKNCE. 

The  fact  that  an  automobile  driver  exceeded 
the  statutory  speed  limit  on  a  public  highway 
constitutes  conclusive  evidence  of  negligence, 
but  docs  not  establish  that  such  negligence  prox- 
imately caused  the  accident. 

14.  Trial  <8=>253(4)— Instruction  not  ig- 
noring LAST  CLEAR  CHANCE  ISSUE. 

In  an  automobile  collision  case,  an  instruc- 
tion that  plaintiff  was  conclusively  presumed 
to  have  been  negligent  if  he  exceeded  the  stat- 
utory speed  limit  in  approaching  an  intersect- 
ing highway  is  not  erroneous,  because  ignor- 
ing the  last  clear  opportunity  rule,  where  the 
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court  stated  that  the  defendant  would  be  en- 
titled to  a  verdict  only  if  plaintiffs  negligence 
directly  caused  the  collision. 

15.  Appeal  and  eh  rob  «=• 1064(4)— Instruc- 
tion REGARDING  "WILLFULLY"  IN  AUTOMO- 
BILE COLLISION  CASE  NOT  PREJUDICIAL  ERROR. 

In  an  automobile  collision  case,  an  instruc- 
tion authorizing  a  verdict  for  defendant  un- 
less defendant,  after  realizing  the  dangerous 
situation,  acted  recklessly  or  willfully;  and  de- 
fining "willfully"  to  mean  designedly  or  pur- 
posely, etc.,  held  not  reversible  error,  although 
the  word  "willfully"  means  only  a  failure  to 
exercise  ordinary  care  in  negligence  cases. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Will- 
fully.] 

16.  Highways  «=»175(1)  —  Where  speed 
should  be  decreased  in  "appro aching" 

INTERSECTING  ROAD  a  JURY  QUESTION. 

Under  Motor  Vehicle  Act,  |  22b,  requiring 
automobile  drivers,  approaching  intersecting 
highways  where  the  view  is  obstructed,  to  re- 
duce their  speed  to  10  miles  per  hour,  the  words 
"approach"  and  -"approaching"  mean  to  draw 
near,  etc.,  and  the  distance  from  the  intersecting 
highway  at  which  the  driver  shouldareduce  his 
speed  is  a  jury  question. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Ap- 
proaching.] 

17.  Appeal  and  error  qJ=»1067— Refusal  of 
instruction  not  reversible  error. 

In  an  automobile  collision  case,  the  refusal 
of  a  requested  instruction  that  the  jury  should 
determine  at  what  point  a  plaintiff  approaching 
an  intersecting  highway  with  an  obstructed  view 
should  reduce  his  speed  to  10  miles  per  hour, 
as  required  by  Motor  Vehicle  Act,  |  22b,  was 
not  reversible  error,  although  the  requested  in- 
struction might  well  have  been  given,  especially 
where  the  evidence  did  not  indicate  that  plain- 
tiff at  any  time  reduced  his  speed  to  the  stat- 
utory limit. 

Appeal  from  Superior  Court,  Merced  Coun- 
ty; E.  N.  Hector,  Judge. 

Action  by  C.  L  Lawrence  against  T.  M. 
Goodwill.  Judgment  for  defendant,  and 
plaintiff  appeals.  Affirmed. 

F.  G.  Ostrander,  of  Oakland,  for  appellant 
Edward  Bickmore,  of  Fallon,  Nev„  for  re- 
spondent, 

HART,  J.  On  the  23d  of  November,  1916, 
a  collision  occurred  between  an  automobile 
driven  by  plaintiff  and  one  driven  by  defend- 
ant, on  the  state  highway,  about  3  miles 
north  of  Atwater  In  Merced  county.  Plaintiff 
was  seriously  Injured  and  brought  this  ac- 
tion to  recover  damages,  alleging  that  the 
collision  occurred  because  of  the  negligence 
of  defendant.  A  jury  found  in  favor  of  de- 
fendant, and  judgment  was  entered  in  his 
favor  for  costs.  From  this  judgment  plain- 
tiff appeals. 


At  the  time  of  the  accident  there  was  a 
paved  state  highway  running  easterly  from 
Livingston  to  Atwater,  in  said  county  of 
Merced.  This  highway  was  60  feet  wide,  the 
paved  center  thereof  being  15  feet  wide.  The 
distance  from  each  edge  of  the  pavement  to 
the  extreme  edge  of  the  right  of  way  Is  22% 
feet  At  the  point  where  the  collision  oc- 
curred, a  public  highway  from  the  north,  40 
feet  in  width,  called  the  Cressey  road,  Inter- 
sected the  state  highway  at  right  angles. 
It  was  an  oiled  road,  and  did  not  cross  the 
state  highway;  but  when  within  about  40 
feet  thereof  the  oiled  portion  divided,  one 
portion  going  towards  Atwater  and  the  other 
towards  Livingston.  -Between  these  two 
branches  and  the  paved  portion  of  the  high- 
way the  unpaved  portion  was  sandy.  On  the 
east  of  the  Cressey  road  and  up  to  the  high- 
way was  a  dense  grove  of  eucalyptus  trees, 
which  effectually  prevented  any  one  coming 
from  the  direction  of  Atwater  from  seeing 
the  Cressey  road. 

On  the  day  of  the  accident  plaintiff  was 
driving  westerly  along  the  state  highway  on 
the  right-hand  side  of  the  road.  The  only 
time  he  had  been  on  the  highway  before  was 
two  days  previously,  when  he  had  driven  to 
Fresno.  He  said  he  did  not  know  there  was 
a  road  behind  the  eucalyptus  trees.  Defend- 
ant was  driving  on  the  Cressey  road  souther- 
ly toward  the  highway.  When  he  came  to 
the  point  where  the  road  forked,  he  proceed- 
ed on  the  left-hand  branch,  which  would 
bring  him  into  the  highway  headed  easterly 
toward  Atwater.  Plaintiff's  version  of  what 
then  happened  Is  as  follows: 

"I  first  saw  the  defendant's  machine  as  it 
came  from  this  intersecting  road ;  (here  was  • 
little  grove  of  eucalyptus  trees  that  were  an  ob- 
struction, and  prevented  me  from  seeing  it  be- 
fore that  I  had  no  glimpse  of  the  machine  at 
all  before  it  emerged  onto  the  state  highway. 
As  I  saw  his  car  I  was  somewhat  startled;  as 
it  was  coming  on,  it  was  apparently  coming 
right  towards  me.  I  made  an  effort  to  avoid 
the  accident  by  swerving  to  the  left  I  did 
not  get  much  of  a  chance  to  swerve  to  the  left 
any  distance,  very  little.  I  sought  to  apply  the 
brake,  and  his  car  struck  into  mine.  His  right 
front  wheel  struck  my  right  front  wheel  and 
turned  it  *  *  *  It  jerked  my  steering  wheel 
at  once,  and  almost  strained  my  thumb;  of 
course,  took  it  away  from  me.  *  *  *  I  had 
never  driven  upon  the  Cressey  road  and  did  not 
know  of  its  existence." 

On  cross-examination,  the  witness  testified: 

"After  the  collision  I  was  taken  to  Modesto; 
to  the  best  of  my  knowledge  I  was  unconscious 
immediately  after  the  collision;  I  don't  know 
how  long.  *  *  *  I  did  not  make  any  attempt 
to  slow  up  my  car  previous  to  seeing  Mr.  Good- 
will. After  I  saw  Mr.  Goodwill,  I  made  an 
attempt  to  stop  my  car,  I  think  mechanically, 
instantaneously,  you  might  say.  I  do  not  think, 
if  I  had  put  on  my  brake  immediately  upon  see- 
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ing  him,  I  might  hare  stopped  in  time  to  avoid 
the  accident  After  I  saw  Mr.  Goodwill,  I 
would  assume  that  I  traveled  60  or  60  feet— 60 
feet,  probably— before  the  collision  occurred.  At 
the  time  of  the  collision  I  was  traveling  on  the 
right  of  the  highway— that  is,  the  concrete  high- 
way—and Goodwill  was  coming  in  from  my 
right  in  off  the  intersecting  highway." 

He  said  that  he  waa  traveling  about  20  or 
22  miles  per  hour. 

The  defendant  testified  that  when  the  col- 
lision occurred  be  was  driving  at  the  rate  of 
9  or  10  miles  an  hour.  He  said: 

"As  I  approached  the  road  I  put  on,  I  went 
on  low,  and  put  my  brakes,  my  foot  on  the 
brake,  in  making  the  turn.  When  I  made  that 
turn,  I  was  going  very  slowly  at  that  time.  I 
was  not  going  any  speed  at  all,  you  might  say. 
When  I  was  making  that  turn,  it  was  probably 
less  than  half  the  speed  I  waa  coming  down. 
I  am  pretty  sure  I  was  not  going  over  half 
speed,  5  miles  an  hour.  *  •  *  Dr.  Lawrence's 
machine  was  running  very  fast ;  it  was  running 
tremendously  fast  I  estimate  the  rate  of  speed 
it  was  making— I  believe  he  was  going  over  30 
miles  an  hour.  •  •  *  When  1  seen  the  other 
machine  coming,  I  realized  that  I  could  not  pass 
in  front  of  hhn,  and  I  turned  in  the  other  way ; 
I  put  my  foot  on  the  brake,  and  put  the  machine 
in  low,  and  turned  in  on  the  wrong  side,  you 
might  say;  that  is,  on  the  left-hand  side." 

He  said  the  collision  occurred  after  he  bad 
gone  6  or  8  feet.  The  right  front  wheel  of 
tbe  defendant's  car  was  torn  off  as  a  result 
of  tbe  collision,  and,  while  the  defendant's 
machine  was  stopped  suddenly  from  tbe  force 
of  the  impact,  and  remained  standing  at  tbe 
point  where  the  collision  occurred,  tbe  plain- 
tiff's car  passed  on  for  a  distance  of  some 
25  or  30  feet  and  toppled  over  on  its  side. 

Section  22,  subd.  b,  of  the  act  of  the  Legis- 
lature whereby  the  use  and  the  operation  of 
vehicles  upon  tbe  public  highways  of  the 
state  are  regulated  (Stats.  1915,  pp.  397,  409), 
at  the  time  this  accident  occurred,  provided, 
among  other  things,  that  no  person  should 
operate  or  drive  a  motor  or  other  vehicle  on 
any  public  highway — 

"at  a  greater  rate  of  speed  than  ten  miles  an 
hour  where  the  operator's  or  chauffeur's  view 
of  the  road  traffic  is  obstructed  either  upon  ap- 
proaching an  intersecting  way,  or  in  traversing 
a  crossing  or  intersection  of  ways,  or  in  ap- 
proaching or  traversing  a  bridge,  dam,  trestle, 
causeway  or  viaduct,  or  in  going  around  corners 
•or  a  curve  in  a  street  or  highway." 

[1]  Section  1,  subdivision  14,  of  tbe  same 
Act,  defines  an  "intersecting  highway"  as 
"any  highway  which  joins  another  at  an  an- 
gle, whether  or  not  it  crosses  tbe  other." 
That  the  Cressey  road  is  an  "intersecting 
highway,"  within  tbe  above  statutory  descrip- 
tion of  such  a  blgbway,  there  can,  of  course, 
be  no  doubt  Indeed,  the  cases  and  authori- 
ties so  bold  as  to  a  road  which,  like  tbe 
Cressey  highway,  joins  another  at  an  angle. 
See  opinion  of  Supreme  Court,  denying  a 


hearing  in  tbe  case  of  Mutber  v.  Oapps,  177 
Pac.  882,  after  judgment  In  tbe  District 
Court  of  Appeal  of  the  First  District.  See, 
also,  Berry,  Automobiles,  pp.  234, 235 ;  Manly 
v.  Abernathy,  167  N.  C.  220,  83  S.  E.  343; 
Commonwealth  v.  Cassidy,  209  Mass.  24,  95 
N.  E.  214;  Hayes  v.  State,  11  Ga.  App.  371, 
76  S.  E.  523. 

[2, 3]  Tbe  plaintiff  contends  that,  notwith- 
standing his  negligence,  if  any  be  was  guilty 
of,  tbe  defendant  himself  was  guilty  of  neg- 
ligence which  was  tbe  proximate  and  effi- 
cient cause  of  tbe  collision  and  its  conse- 
quences in  failing  to  observe  tbe  law  regard- 
ing the  manner  In  which  tbe  operator  of  an 
automobile  shall  enter  upon  a  highway  from 
an  intersecting  highway,  and  further  by  fall- 
ing to  exercise  ordinary  care  to  avoid  a  col- 
lision after  getting  on  the  state  highway  and 
observing  the  approach  of  the  plaintiff  to- 
wards tbe  intersection.  The  first  of  these 
propositions  Involves  the  charge  that  tbe  de- 
fendant was*  guilty  of  an  affirmative  act  of 
culpable  negligence,  and  tbe  second  tbe  doc- 
trine known  and  designated  in  tbe  cases  and 
the  books  as  the  "last  clear  opportunity." 
Tbe  argument  in  support  of  the  first  to  that, 
in  entering  the  state  highway,  tbe  defendant 
should  have  done  so  at  right  angles  from 
the  Cressey  road  across  tbe  center  of  the  con- 
crete portion  of  the  state  blgbway,  and  then 
have  turned  his  machine  to  bis  left  in  pro- 
ceeding toward  Atwater  or  Merced,  In  which 
direction  It  was  his  purpose  to  go,  and  from 
which  direction  the  plaintiff  was  at  the  time 
of  the  accident  traveling.  The  answer  to 
this  proposition  Is  that  the  jury  impliedly 
found,  upon  evidence  sufficient  to  sustain 
their  conclusion,  that  the  defendant  was  not 
negligent  In  proceeding  as  be  did. 

Adverting  briefly  to  the  evidence  bearing 
upon  the  act  of  the  defendant  in  entering 
upon  the  state  highway  as  it  is  admitted  that 
he  did,  it  is  first  to  be  observed  that  he  took 
the  course  hi  driving  upon  the  state  highway 
which  tbe  direction  over  the  latter  thorough- 
fare be  Intended  to  take  would  naturally  sug- 
gest. In  the  second  place,  there  is  evidence 
which  shows  that,  had  he  taken  the  course 
which  counsel  for  plaintiff  Insist  that  it  was 
his  duty  to  take — that  is,  at  right  angles 
from  tbe  Cressey  road,  or  tbe  right  of  the 
two  branches  or  forks  of  that  road  at  tbe 
state  highway,  he  would  necessarily  have 
been  led  into  the  soft  sand  on  tbe  southerly 
side  of  the  concrete  portion  of  tbe  state  high- 
way. In  the  third  place,  there  is  evidence 
from  which  the  Jury  could  well  have  con- 
cluded, as  presumptively  they  did  so  find, 
that  had  tbe  defendant  attempted,  under  the 
circumstances,  to  cross  the  center  of  the  state 
highway,  the  plaintiff's  machine  would  have 
struck  his  (defendant's)  machine  in  the  cen- 
ter. In  other  words,  the  jury  were  well 
within  tbe  record  evidence  in  finding,  as  their 
verdict  implies  that  they  did  find,  that,  con- 
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sidering  the  distance  of  plaintiff's  car  from 
the  intersecting  way  and  the  rate  of  speed 
at  which  the  latter  was  driving  at  the  point 
of  time  when  the  defendant  emerged  from 
the  Cressey  road  and  entered  upon  the  state 
highway,  the  defendant  could  not  with  safe- 
ty have  crossed  or  attempted  to  cross  the 
center  of  the  state  highway.  At  any  rate, 
the  Jury  could  well  have  found  that,  under 
the  circumstances  which  so  suddenly  and  un- 
expectedly surrounded  the  defendant,  and 
which  were  of  such  a  character  as  to  afford 
little  opportunity  for  the  average  person  to 
determine  what  course  of  conduct  was  the 
best  and  safest  to  pursue,  the  defendant 
rather  than  being  guilty  of  culpable  negli- 
gence In  entering  upon  the  state  highway 
from  the  left-hand  branch  or  fork  of  the 
Cressey  road  and  swerving  his  machine  to 
the  left  on  the  state  highway  as  he  observed 
the  near  and  rapid  approach  of  the  plaintiff's 
machine,  merely  failed  to  exercise  what  ordi- 
narily might  be  his  better  judgment 

Common  experience  tells  us  that  Instances 
often  occur  in  which  appalling  circumstances 
of  imminent  danger  or  peril  so  suddenly  and 
unexpectedly  confront  persons  of  ordinarily 
cool  and  calm  temperament  and  Judgment 
that  they  for  the  time  lose  their  presence  of 
mind,  or  so  find  themselves  in  a  position  in 
which  they  are  required  to  make  up  their 
minds  as  to  the  best  or  safest  course  to  adopt 
to  avoid  the  disaster  which  such  circum- 
stances threaten  commensurately  with  the 
suddenness  with  which  they  arise.  This  ap- 
pears to  be  one  of  such  cases ;  and  the  courts 
have  uniformly  held  that  In  such  cases,  in 
which  damage  or  Injury  has  directly  resulted 
from  the  exercise  of  an  erroneous  judgment 
in  attempting  to  meet  or  overcome  the  peril 
of  such  circumstances,  the  party  whose  act 
has  thus  caused  the  injury  will  not  be  held 
actionably  responsible  or  liable  for  any  In- 
jury or  damage  so  caused.  Or,  as  this  prop- 
osition is  stated  as  follows,  in  Tousley  t.  Pac. 
Elec.  Ry.  Co.,  166  Cal.  457,  137  Pac.  31,  quot- 
ing the  syllabus: 

"A  person  in  great  peril,  when  immediate  ac- 
tion is  necessary  to  avoid  it,  is  not  required  to 
exercise  all  that  presence  of  mind  and  careful- 
ness which  are  justly  required  of  a  careful  and 
prudent  man  under  ordinary  circumstances." 

See,  also,  Shearman  &  Redfleld  on  Negli- 
gence, §  89;  Schneider  v.  Market  St  Ry.  Co., 
134  Cal.  490,  66  Pac.  734;  Stapp  v.  Madera 
Canal  &  Irrigation  Co.,  34  Cal.  App.  41,  166 
Pac.  823 ;  Ellis  v.  Central  Traction  Co.,  174 
Pac.  407,  411. 

Moreover,  while  It  Is  true  that  one  who 
violates  the  law  of  the  road  by  driving  on  the 
wrong  side  thereof  assumes  the  risk  of  such 
an  experiment,  and  is  required  to  use  greater 
care  than  if  he  had  kept  on  the  right  side  of 
the  road,  still  the  rule  requiring  drivers  on 
highways  to  keep  to  the  right  when  meeting 


other  vehicles,  or  In  v  overtaking  another 
vehicle,  whether  statutory,  of  common-law 
origin,  or  contained  In  a  municipal  ordinance, 
is  not  a  hard  and  fast  rule,  to  be  adhered  to 
In  all  circumstances. 

"Circumstances  may  confront  a  person,  and 
often  do,  when  care  would  require  him  to  avoid 
or  relinquish  the  side  of  the  highway  to  which 
he  would  otherwise  be  entitled.  In  such  case 
he  would  be  required  to  exercise  such  due  care, 
and,  if  he  failed  to  do  so,  he  wonld  be  liable 
for  negligence,  even  though  he  had  planted  him- 
self upon  the  side  to  which  he  would  ordinarily 
be  entitled.  In  all  cases  the  ultimate  question 
is:  What  was  required  by  due  care,  under  all 
the  circumstances  confronting  the  driver  at  the 
time?"  Berry,  Automobiles,  pp.  205,  206;  Bau- 
hofcr  v.  Crawford,  16  Cal.  App.  676,  117  Pac. 
931;  Needy  v.  Littlejohn,  137  Iowa,  704,  115  N. 
W.  483;  Herdman  v.  Zwart,  167  Iowa,  500, 
149  N.  W.  631. 

In  other  words,  the  fact  that  the  driver  of 
a  vehicle  has  taken  the  wrong  side  of  the 
highway  when  meeting  or  In  overtaking  an- 
other, where  damage  occurs,  is  not  conclu- 
sive, but  only  prima  facie,  evidence  of  neg- 
ligence, which  may  either  stand  as  proof  of 
the  fact  or  be  overcome  or  rebutted  by  the 
circumstances  of  the  particular  case. 

It  follows  from  the  foregoing  considera- 
tions that  the  question  whether  the  defend- 
ant was  negligent  in  entering  upon  the  state 
highway,  and  in  turning  to  his  left  upon 
said  highway  on  observing  the  approach  of 
the  plaintiff's  machine  towards  the  point  at 
which  he  entered  upon  the  highway,  was 
peculiarly  one  for  the  determination  of  the 
jury,  and,  of  course,  the  verdict,  so  far  as 
that  question  Is  concerned,  is  conclusive  upon 
this  court 

[4,  6]  As  to  the  doctrine  of  the  "last  clear 
opportunity,"  invoked  by  plaintiff  against  de- 
fendant we  first  remark  that  it  is,  to  our 
minds,  very  doubtful  whether  the  evidence 
is  such  as  to  make  the  application  of  that 
rule  pertinent  to  this  case.  We  have  seen 
that  the  plaintiff,  on  his  own  admission, 
when  first  observed  by  the  defendant  after 
the  latter  had  left  the  Cressey  road  and  en- 
tered upon  the  state  highway,  was  a  distance 
approximately  of  between  50  and  60  feet  only 
from  the  intersection  of  the  two  roads,  and 
that  he  was  then  traveling  at  the  rate,  ap- 
proximately, of  from  20  to  22  miles  per  nour, 
according  to  his  own  admission,  and  about  • 
30  miles  per  hour,  according  to  the  defend- 
ant's testimony.  Even  accepting  the  plain- 
tiff's estimate  of  the  rate  at  which  he  was 
then  traveling,  his  machine  was  going  at  the 
rate,  approximately,  of  more  than  30  feet 
per  second,  or  the  60  feet,  the  approximate 
distance  he  was  from  defendant  at  the  point 
of  time  when  the  latter  entered  upon  the 
state  highway,  In  two  seconds,  approximate- 
ly ;  hence  both  the  plaintiff  and  the  defend- 
ant were  limited  to  that  exceedingly  brief 
period  of  time  within  which  to  make  up  their 
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minds  what  coarse  of  conduct  either  should 
pursue.  .  Manifestly,  If  the  plaintiff  was  not 
thus  afforded  sufficient  time  within  which  to 
determine  what  ought  to  be  done  to  avoid  a 
collision,  then  it  can  hardly  be  said  that  the 
defendant  was  afforded  sufficient  time  to 
have  exercised  such  care  as  would  have 
avoided  the  accident,  or,  in  other  words,  have 
had  available  to  him  the  time  to  form  a  rea- 
sonably rational  conclusion  as  to  what  was 
the  safest  course  for  him  to  adopt  The  doc- 
trine of  the  "last  clear  opportunity"  pro- 
ceeds upon  the  assumption  or  the  concession 
that  the  party  invoking  it  was  himself  guilty 
of  negligence,  but  that  the  negligence  of  the 
other  party  was  the  proximate  and  efficient 
cause  of  the  damage,  because,  having  a  clear 
opportunity  of  avoiding  the  accident  or  col- 
lision by  the  exercise  of  reasonable  or  ordi- 
nary care,  his  conduct,  therefore,  amounts  to 
a  willful,  reckless,  and  wanton  disregard  of 
the  duty  which  the  circumstances  of  the  case 
cast  upon  him.  But  the  doctrine  means  pre- 
cisely what  its  Judicial  designation  implies — 
that  there  must  be  a  clear  opportunity  to 
avoid-  the  accident  by  the  exercise  of  ordi- 
nary care,  and  where  there  is  no  such  op- 
portunity present  in  a  case,  then  the  doctrine 
obviously  does  not  apply.  As  above  suggest- 
ed, we  seriously  doubt  its  application  to  the 
facts  of  this  case.  But,  conceding  that  there 
is  some  room  for  its  application,  then  the 
question  whether  it  does  in  fact  apply  here, 
and  the  further  question  whether  the  defend- 
ant did  or  did  not  do  all  that  he  could  rea- 
sonably have  been  expected  to  do  to  avoid 
the  collision,  were  solely  for  the  jury's  deter- 
mination. We  cannot,  in  other  words,  say 
upon  the  evidence  that,  as  a  matter  of  law, 
the  defendant  was  afforded  a  clear  oppor- 
tunity, by  the  exercise  of  the  proper  degree 
of  care,  to  have  avoided  the  collision,  nor 
that  he  did  not  do  so. 

[8. 7]  The  plaintiff  next  complains  of  the 
action  of  the  court  in  giving  and  refusing-  to 
give  certain  instructions.  It  Is  first  con- 
tended in  this  particular  that  the  instruc- 
tion defining  the  meaning  of  the  phrase  "pre- 
ponderance'of  evidence,"  as  applied  to  civil 
cases  is  erroneous  and  operated  prejudicially 
upon  the  rights  of  the  plaintiff.  The  instruc- 
tion reads,  in  part,  as  follows: 

"By  the  preponderance  of  evidence  is  meant 
greater  and  superior  weight  of  evidence  which 
satisfies  your  mind.  By  a  preponderance  of 
evidence  is  not  necessarily  meant  a  greater 
number  of  witnesses,  but  if  the  plaintiff  has 
proven  the  material  allegations  of  his  complaint 
by  such  evidence  as  satisfies  and  produces  con- 
viction in  the  minds  of  the  jury,  then  he  may 
be  said  to  have  proven  his  case  by  a  preponder- 
ance of  evidence.  When  yon  are  satisfied  that 
the  truth  lies  with  a  single  witness  or  with  any 
number,  you  are  justified  in  returning  a  verdict 
in  accordance  therewith.  This  is  what  is  meant 
by  a  preponderance  of  proof.  It  is  that  char- 
acter or  measure  of  evidence  which  carries 
conviction  to  your  minds." 
186  P.-50 


It  is  said  that  an  Instruction  very  much 
similar  to  the  foregoing  was  condemned  in 
People  v.  Miller,  171  Cal.  640,  154  Pac.  468. 
The  instruction  in  that  case  denned  "pre- 
ponderance of  evidence"  in  this  language: 

"Preponderance  of  the  evidence  means  thav 
degree  of  evidence  which  proves  to  a  moral  cei- 
tainty,  or,  in  other  words,  that  degree  of  proof 
that  produces  conviction  in  an  unprejudiced 
mind,  regardless  of  the  number  of  witnesses 
from  whom  it  proceeds." 

It  will  be  observed  that  there  is  consid- 
erable difference  between  the  instruction 
challenged  here  and  the  Instruction  given  in 
the  Miller  Case.  The  latter  Instruction,  in 
attempting  to  define  the  meaning  of  the 
phrase,  "preponderance  of  evidence,"  plainly 
describes  or  defines  the  rule  as  to  the  degree 
of  proof  essential  to  the  conviction  of  a  de- 
fendant in  a  criminal  case  and  was  clearly 
erroneous.  The  two  instructions  are,  as  stat- 
ed, noticeably,  dissimilar.  Still,  we  think  the 
Instruction  here  goes  too  far,  or,  rather,  falls 
short  of  stating  correctly  the  rule  as  to  the 
preponderance  of  the  evidence  which  applies 
In  civil  cases.  As  we  understand  that  rule,  It 
does  not  mean  that  the  evidence  shall  be 
such  as  to  satisfy  and  produce  conviction  in 
the  minds  of  the  jury,  but,  as  the  Supreme 
Court  says,  in  People  v.  Miller,  supra,  quot- 
ing from  Hoffman  v.  Loud,  111  Mich.  156,  69 
N.  W.  231,  it  means: 

"Such  evidence  as,  when  weighed  with  that 
opposed  to  it,  has  more  convincing  force,  and 
from  which  it  results  that  the  greater  probabil- 
ity [italics  ours]  is  in  favor  of  -the  party  upon 
whom  the  burden  rests." 

Of  course,  it  is  correct  to  say  of  the  rule  as 
to  the  preponderance  of  the  evidence  that 
"the  evidence  of  one  party  must  be  more 
weighty,  convincing,  and  satisfactory  than 
the  proof  adduced  by  the  other  party";  but 
this  does  not  mean  that  the  evidence  must 
satisfy  and  produce  conviction  in  the  minds 
of  the  jury,  or  the  court,  if  the  case  be  tried 
before  It  without  a  Jury.  To  "satisfy"  is  to 
free  one's  mind  from  doubt  or  uncertainty; 
to  set  at  rest  the  mind  upon  a  given  proposi- 
tion ;  to  convince  (Webster's  Diet) ;  and  the 
same  authority  says  that  "conviction"  is  to 
be  convinced.  In  using  the  word  "satisfied" 
as  expressing  the  discharge  of  an  obligation, 
we  understand  it  to  mean  a  full  and  complete 
termination  of  the  transaction  as  to  such  ob- 
llgntion  between  the  obligor  and  obligee.  So, 
in  saying  that  by  the  phrase  "preponderance 
of  evidence"  it  is  meant  that  the  Jury  or 
judge  must  be  satisfied  or  of  the  conviction 
that  the  evidence  establishes  the  affirmative 
of  the  Issue,  we  in  effect  say  that  that  proof 
must  be  such  as  to  remove  from  the  mind  of 
the  judge  or  the  Jury  all  doubt  or  uncertain- 
ty upon  the  issue  to  be  decided.  In  People  v. 
Miller,  supra,  the  Chief  Justice  says: 

"The  party  on  whom  rests  such  burden  having 
produced  sufficient  evidence  to  support  a  con- 
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elusion  in  hia  favor,  opposing  evidence  may 
also  have  been  introduced,  and  then  only  does 
the  question  of  preponderance  of  evidence  arise. 
The  situation  may  then  be  that  in  view  of  the 
opposing  evidence,  the  jury  is  in  doubt,  and  not 
at  all  satisfied  or  convinced.  In  such  a  situa- 
tion the  decision  must  be  based  on  the  prepon- 
derance rule.  If  in  the  opinion  of  the  jury  the 
testimony  preponderates  in  favor  of  the  one  on 
whom  the  burden  of  proof  does  not  lie,  or  is 
equally  balanced,  the  decision  must  be  in  bis 
favor,  and  if  it  preponderates  ever  so  slightly 
in  favor  of  the  other  party,  he  is  entitled  to  a 
verdict." 

The  foregoing  is  a  singularly  clear  exposi- 
tion of  the  rule  as  to  the  preponderance  of 
the  evidence,  and,  viewing  the  instruction 
complained  of  here  by  the  light  of  the  rale  as 
It  is  thus  explained,  it  is  very  clear  that  it 
does  not,  as  above  declared,  correctly  define 
the  meaning  of  the  phrase  "preponderance  of 
evidence."  But,  while  the  Instruction  is  just- 
ly subject  to  the  above  criticism.  It  is,  as 
before  stated,  much  less  vulnerable  than  the 
one  considered  and  condemned  In  the  Miller 
Case,  supra,  and,  we  think,  much  less  likely  to 
produce  injury  than  the  instruction  in  said 
Miller  Case;  for,  in  the  latter  case,  which  In- 
volved a  charge  of  public  crime  against  the 
defendant,  the  trial  court  explained  to  the 
jury  the  degree  of  proof  requisite  to  a  convic- 
tion of  the  accused,  and  had  correctly  ex- 
plained the  meaning  of  the  doctrine  of  rea- 
sonable doubt  as  applicable  to  criminal  cases, 
and  on  top  of  that  gave,  in  response  to  the 
defense  of  Insanity  set  up  by  the  defendant, 
the  Instruction  referred  to,  which,  in  effect, 
as  we  have  said,  was  not  different  from  the 
rule  of  reasonable  doubt  applicable  alone  In 
criminal  cases.  The  instruction  referred  to 
was  the  only  one  given  by  the  court  in  the 
Miller  Case  on  the  preponderance  rule.  Thus 
readily  it  can  be  perceived  that  with  an  In- 
struction on  the  preponderance  rule  as  ap- 
plied to  a  civil  issue  denned  practically  the 
same  as  the  court  had  correctly  defined  the 
rule  of  reasonable  doubt  or  the  rule  as  to  the 
degree  of  proof  required  to  establish  a  crime 
against  an  accused,  the  jury  could  have 
formed  and  probably  did  form  the  conclusion 
that  there  was  no  distinction  between  the  de- 
gree of  proof  necessary  to  justify  a  convic- 
tion of  the  defendant  and  the  nature  and  ex- 
tent of  the  burden  resting  upon  the  defend- 
ant to  sustain  his  defense  that  he  was  insane 
when  he  committed  the  act  with  which  he 
was  charged  and  hence  was  not  responsible 
in  law  for  said  act  Quite  obviously,  the  sit- 
uation thus  produced  was  such  that  n<J  other 
conclusion  could  follow  than  that  the  effect 
of  the  instruction  on  the  preponderance  rule 
was  to  prejudice  the  rights  of  the  defendant 
in  that  case.  But  in  this  case  the  instruction 
does  say  that  by  "preponderance  of  evidence" 
is  meant  "the  greater  and  superior  weight  of 
evidence,"  and  that  superior  or  greater 
weight  is  not  to  be  tested  or  determined  by 


the  fact  that  the  greater  number  of  witnesses 
may  be  found  on  one  side,  but  such  weight 
of  the  evidence  as  "satisfies  your  minds."  In 
other  words,  that  language  of  the  instruction 
might  justly  be  construed  to  mean  (and  we 
cannot  say  that  the  jury  did  not  so  under- 
stand it,  since  there  was  not  given,  as  was 
necessarily  done  in  the  Miller  Case,  an  in- 
struction on  the  degree  of  proof  essential  to 
a  conviction  in  a  criminal  case)  that  the  jury 
must  be  satisfied  of  the  conviction  from 
the  evidence,  not  that  the  truth  was  on  the 
side  of  the  party  holding  the  laboring  oar, 
but  that  the  greater  weight  of  the  evidence 
was  on  his  side. 

Besides  the  foregoing  observations  relative 
to  the  point  In  band,  we  may  also  consider 
that,  at  the  request  of  the  plaintiff,  the  court 
instructed  the  jury  upon  the  degree  of  the 
burden  resting  upon  him  as  follows: 

"In  dvD  cases  the  affirmative  of  the  issue 
must -be  proven;  the  affirmative  being  upon  the 
plaintiff,  upon  him  therefore  testa  the  burden 
of  proof  and  he  must  establish  his  case  by  a 
preponderance  of  the  evidence;  that  is  to  say, 
by  the  greater  weight  of  the  evidence.". 

This  is  a  correct  abstract  statement  of  the 
rule,  and,  considered  with  that  portion  of  the 
criticized  instruction  that  the  weight  of  the 
evidence  Is  not  alone  or  necessarily  determin- 
able according  to  the  greater  number  of  wit- 
nesses on  the  one  aide  or  the  other,  it  must 
be  said  that  the  jury,  assuming,  as  we  must, 
that  they  were  men  of  ordinarily  fair  intel- 
ligence, must  thus  have  been  made  to  under- 
stand that  the  rale  as  to  the  preponderance 
of  the  evidence  as  applied  to  civil  cases  does 
not  measure  up  to  the  greater  requirements 
of  the  rule  in  criminal  cases  as  to  the  degree 
of  proof  which  will  alone  justify  a  convic- 
tion. Thus  It  will  readily  be  perceived  that 
the  situation  here  with  respect  to  the  instruc- 
tion now  in  question  is  altogether  different 
from  that  which  existed  in  the  case  of  Peo- 
ple v.  Miller,  supra.  Furthermore,  while  it 
might  be  that  a  verdict  for  the  plaintiff 
might  be  upheld  on  appeal  under  the  rule  by 
which  the  appellate  courts  are  always  to  be 
guided  in  considering  questions  of  fact,  still 
the  evidence  appears  clearly  to  justify  the 
verdict  here.  There  is  nothing  in  the  charac- 
ter of  the  evidence  on  its  face  which  justifies 
us  in  holding  otherwise.  Hence  we  cannot 
say  that,  even  with  the  imperfections  of  the 
criticized  Instruction,  the  plaintiff  was  prej- 
udiced by  it  In  fact,  we  find  a  situation 
here  where  we  are  precluded  from  declaring, 
after  a  full  and  careful  review  of  the  entire 
record,  including  the  evidence,  that  a  miscar- 
riage of  justice  resulted  from  the  giving  of 
the  instruction  complained  of.  Const,  art  6, 
§4%. 

[t,  9]  The  appellant  insists  that  the  court 
practically  took  the  case  out  of  the  hands  of 
the  jury  by  Instructing  them  that  if  they 
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found  that  the  plaintiff  was  driving  his  ma- 
chine as  he  was  approaching  the  Intersection 
at  a  greater  rate  of  speed  than  10  miles  per 
hour,  and  that  a  collision  occurred  between 
the  plaintiff's  and  the  defendant's  machines, 
and  that  the  defendant  was  not  guilty  of  con- 
tributory negligence  at  the  time  of  the  colli- 
sion, it  would  be  their  duty  to  find  for  the 
defendant,  not  only  on  the  complaint  of  the 
plaintiff,  but  also  upon  the  cross-complaint  of 
the  defendant,  for  such  damages  as  the  evi- 
dence might  show  that  the  defendant  had 
sustained  by  reason  of  such  collision.  The 
instruction  is  said  by  appellant  to  be  errone- 
ous because  It  did  not  permit  the  Jury  to  con- 
sider the  distance  plaintiff's  automobile  was 
from  the  intersection  of  the  two  highways  at 
the  time  of  the  collision,  nor  permit  the  jury 
to  consider  the  question  whether  the  doctrine 
of  the  "last  clear  chance"  applied,  or  whether 
the  negligence  of  plaintiff  in  driving  at  a 
greater  rate  of  speed  than  10  miles  per  hour 
proximately  caused  the  collision.  The 
charge  of  the  court  contained  specific  instruc- 
tions as  to  all  the  matters  which  counsel  de- 
clare were  not  Included  within  the  instruc- 
tion under  review.  On  the  doctrine  of  the 
last  clear  chance  or  opportunity,  and  upon 
the  question  whether  the  negligence  of  the 
plaintiff,  If  any,  was  the  proximate  cause  of 
the  collision,  the  court  gave  specific  instruc- 
tions. The  instruction  complained  of  most 
be  viewed  by  the  light  of  the  facts  as  disclos- 
ed by  the  evidence  and  considered  as  a  part 
only  of  the  charge  of  the  court.  A  court,  in 
charging  a  Jury,  is  not  required  to  state  the 
case  hypotbetically  la  any  one  Instruction,  or 
embrace  therein  all  the  conditions  or  qualifi- 
cations necessary  to  a  correct  statement  of. 
the  law  covering  all  the  evidential  features 
of  the  case.  The  Instructions  must  be  consid- 
ered in  their  entirety,  and  if,  as  so  consider- 
ed, they  state  the  law  of  the  case  fairly  and 
clearly,  then  they  are,  as  a  whole  unobjec- 
tionable, even  though,  by  selecting  Isolated 
passages  from  single  instructions,  they  may 
in  some  respects  be  amenable  to  just  criti- 
cism. ■ 

[10,11]  The  next  instruction  assailed  by 
the  appellant  reads: 

"By  the  term  'Intersection  of  public  highway' 
is  meant  all  space  made  by  the  junction  of  high- 
ways, and  the  space  where  one  highway  comes 
into  another,  although  these  highways  do  not 
cross.  And  you  are  instructed  that  if  you  find 
from  the  evidence  adduced  in  this  case  that 
plaintiff,  Lawrence,  at  the  time  of  the  collision 
in  question,  was  approaching  or  crossing  an  in- 
tersecting highway,  and  that  the  defendant, 
Goodwill,  was  coming  onto  or  crossing  the  high- 
way on  which  plaintiff  was  traveling  from  an 
intersecting'  highway,  and  from  the  right  of 
plaintiff,  then,  in  that  event,  defendant,  Good- 
will, was  entitled  to  the  right  of  way  of  cross- 
ing, or  coining  upon  said  highway.  And  if 
the  plaintiff  did  not  yield  the  right  of  way  to 
the  defendant,  the  plaintiff  was  guilty  of  negli- 
gence in  so  operating  his  said  automobile  and  in 


not  yielding  the  right  of  way  to  the  defendant, 
and  if  such  negligence  was  the  proximate  or 
direct  cease  of  the  collision  of  the  automobiles 
of  plaintiff  and  defendant,  and  the  defendant 
suffered  injury  by  reason  of  said  collision,  and 
was  not  guilty  of  contributory  negligence  him- 
self, then  your  verdict  should  be  for  the  defend- 
ant, not  only  upon  the  complaint  of  plaintiff, 
but  also  upon  the  cross-complaint  of  the  defend- 
ant, for  such  damages  as  the  evidence  shows 
was  suffered  by  the  defendant  by  reason  of  such 
collision." 

The  court,  it  is  conceded  by  appellant,  else- 
where gave  in  its  charge  a  proper  instruction 
as  to  the  question  of  "right  of  way" ;  but  it 
is  claimed  that  the  instruction  here  criticized 
is  in  conflict  with  the  proper  instruction,  and 
therefore  does  not  state  the  law  correctly. 
We  do  not  think  so.  It  states,  in  effect,  that 
If,  from  the  evidence  the  Jury  found  that  the 
defendant  entered  upon  the  state  highway  to 
the  right  of  plaintiff  then  the  defendant  was 
entitled  to  the  right  of  way  of  the  crossing, 
"or  crossing  on  said  highway."  So  far  the  in- 
struction clearly  states  the  law.  But  it  pro- 
ceeded to  say,  unqualifiedly,  that,  if  in  such 
case  the  plaintiff  did  not  yield  the  right  of 
way  to  the  defendant,  "the  plaintiff  was  guil- 
ty of  negligence  in  so  operating  his  automo- 
bile and  In  not  yielding  the  right  of  way  to 
the  defendant,"  and  then  declares  that  if  the 
collision  was  proximately  caused  by  such 
negligence,  and  the  defendant  suffered  injury 
by  reason  of  said  collision,  and  was  himself 
not  guilty  of  contributory  negligence,  then 
the  verdict  should  be  for  the  defendant,  both 
upon  the  complaint  of  the  plaintiff  and  the 
cross-complaint  of  the  defendant  Of  course, 
taken  alone,  the  latter  part  of  the  instruction 
would  not  be  broad  enough  or  sufficiently  ex- 
plicit Whether  in  such  case  as  is  stated  by 
that  part  of  the  instruction  the  plaintiff 
would  be  culpable  in  law  and  the  defendant 
entitled  to  damages  would  depend  upon  the 
circumstances  of  the  case.  It  is  not  in  all 
cases  that  the  failure  of  the  party  to  yield 
the  right  of  way  to  another  on  the  road  con- 
stitutes actionable  negligence.  As  in  this 
case,  the  circumstances  of  the  collision  might 
have  arisen  so  suddenly  as  not  to  afford  to  a 
driver  an  opportunity  to  make  up  his  mind 
which  would  be  the  better  course  to  adopt  to 
avoid  what  might  appear  to  be  an  impending 
collision,  or  the  exigencies  of  the  situation 
might  appear  to  a  driver  to  be  such  as  to  re- 
quire him  to  take  the  left  of  the  road.  And 
this  very  proposition  was  explained  by  the 
court  in  the  Instruction  referred  to  as  stating 
correctly  the  law  as  to  the  right  of  way  over 
highways.  The  court  therein  said  to  the  ju- 
ry, in  part: 

"While  the  law  gives  to  the  operators  of  ve- 
hicles on  the  right  what  is  generally  termed 
the  'right  of  way,'  still  it  does  not  follow  as  a 
matter  of  law  that  upon  the  happening  of  a 
collision  between  two  vehicles  at  the  intersec- 
tion of  two  public  highways  that  the  operator 
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of  the  vehicle  on  the  left  is  necessarily  guilty 
of  negligence.  AU  the  facta  and  circumstance* 
surrounding  the  happening  of  the  accident  mutt 
be  considered  in  determining  whether  euoh  oper- 
ator was  in  foot  negligent.  (Italics  ours.)  In 
other  words,  the  law  governing  the  operation 
of  vehicles  must  be  applied  to  the  facts  and  cir- 
cumstances of  the  case,  and  the  law  which  gives 
to  the  operator  of  a  vehicle  on  the  right  the 
so-called  'right  of  way*  also  contemplates  that 
such  operator  of  such  vehicle  is  himself  operat- 
ing his  vehicle  in  a  careful  and  prudent  manner, 
and  with  due  regard  to  the  safety  of  others." 

The  foregoing  Involves  a  clear  and  correct 
statement  of  the  rale  and  fully  supplies  the 
shortcoming  of  the  criticized  Instruction,  as 
to  which,  It  is  further  to  be  remarked,  as  we 
observed  in  considering  above  another  chal- 
lenged instruction,  that  it  must  be  viewed 
and  considered,  not  singly  or  alone,  but  in 
connection  with  the  entire  charge  of  the 
court  That  the  Instruction  is  pertinent 
enough  to  the  evidence  is  borne  out  by  the 
testimony  of  the  defendant  that  he  entered 
the  state  highway  with  the  Intention  of 
crossing  the  center  thereof  to  the  right ;  but, 
on  seeing  the  plaintiff's  machine  and  observ- 
ing the  rapid  rate  at  which  It  was  traveling 
and  its  near  proximity  to  the  point  of  inter- 
section, he  suddenly  swerved  his  machine  to 
the  left,  believing  that  course  to  be  the  surest 
way  of  preventing  a  collision. 

[12]  Nor  does  the  instruction  contain  an 
erroneous  description  of  an  Intersection  of 
two  highways  or  an  intersecting  way.  The 
definition  given  by  the  instruction  of  an  In- 
tersection or  Intersecting  way  conforms  to 
that  given  by  section  1,  subdivision  14,  of  the 
Motor  Vehicle  Act,  and  also  section  22a  of 
the  same  act  prescribing  the  rates  of  speed  to 
which  drivers  of  vehicles  are  limited  in  trav- 
eling over  public  highways  under  the  several 
different  conditions  therein  given  or  prescrib- 
ed. See,  also,  the  cases  above  cited  on  this 
proposition. 

[13]  The  appellant  earnestly  objects  to 
Instruction  No.  45  given  by  the  court,  claim- 
ing that  it  does  not  embrace  a  correct  state- 
ment of  the  law  and  that  Its  effect  was  seri- 
ously to  Injure  his  rights  at  the  trial.  The 
Instruction  first  told  the  Jury  that  If  they 
should  find  that  the  plaintiff — 

"at  or  immediately  before  the  collision  in  ques- 
tion, was  approaching  the  intersection  of  ways, 
and  that  his  view  of  the  traffic  on  the  inter- 
secting way  was  obscured,  and  that  he  was 
traveling  at  a  rate  of  speed  in  excess  of  10  miles 
per  hour,  then,  and  in  that  event,  the  plaintiff 
is  conclusively  presumed  to  hove  been  guilty  of 
negligence  at  the  time  of  the  collision." 

Counsel  in  substance  declare  that  that 
part  of  the  Instruction  is  faulty,  because  it 
omits  to  state  the  qualification  that  such 
negligence  is  not  "the  determining  factor  un- 
less it  proximately  caused  or  contributed  to 
the  accident  in  question."  The  rule  is,  as 
stated  by  the  court  in  the  instruction,  that 


the  acts  of  persons  violating  the  law  regulat- 
ing the  rate  of  speed  at  which  vehicles  or  au- 
tomobiles, under  certain  given  circumstances, 
may  be  run  on  public  highways  constitutes 
conclusive  evidence  of  negligence.  Scragg  v. 
Sallee,  24  Cal.  App.  144,  140  Pac.  706,  and 
the  many  cases  therein  named.  This  is  not 
to  say,  of  course,  where  a  collision  or  some 
other  accident  has  occurred,  and  the  driver 
of  one  of  the  colliding  automobiles  or  one  of 
the  machines  mixed  up  in  the  accident,  has 
violated  the  speed  limit  prescribed  by  the 
law,  that  the  latter's  negligence  was  or  is 
conclusively  presumed  to  hare  been  the  prox- 
imate cause  of  the  collision  or  the  other  ac- 
cident. Whether  such  negligence  was  the 
proximate  cause  is  a  question  which  must  be 
determined  under  proper  instructions  by  the 
Jury.  And  in  this  case,  In  other  parts  of  its 
charge,  the  court  did  submit  that  question  to 
the  Jury,  telling  them  in  readily  understand- 
able language  that  it  was  for  them  to  say, 
from  all  the  facts  and  circumstances  of  the 
case,  whether  the  plaintiff's  negligence,  if 
they  found  him  to  have  been  guilty  of  negli- 
gence by  exceeding  the  speed  limit,  was  the 
direct  and  the  efficient  cause  of  the  collision. 

[14,  IS]  Again,  the  same  instruction  is  at- 
tacked upon  the  ground  that  it  eliminates  the 
"last  clear  chance"  doctrine  and  is  in  conflict 
with  the  Instruction  given  on  that  question, 
and  that  it  is  further  defective  in  that  it  er- 
roneously defines  the  degree  of  negligence 
which  is  involved  In  the  omission  by  a  per- 
son so  to  regulate  his  conduct  as  to  avoid  an 
accident  when  he  has  ample  opportunity  to 
do  so.  The  part  of  the  instruction  now  re- 
ferred to  declares  that,  if  the  plaintiff  was 
guilty  of  negligence  by  driving  beyond  the 
prescribed  speed  limit  in  approaching  the  in- 
tersection, and  If  such  negligence  was  the 
cause  of  the  collision,  then  the  verdict  should 
be  in  favor  of  the  defendant  on  the  complaint 
and  the  answer,  "unless  you  should  find  from 
the  evidence  that  the  defendant,  after  perceiv- 
ing the  dangerous  situation  then  and  there 
existing,  and  becoming  aware  of  the  presence 
of  the  plaintiff,  did  recklessly  or  willfully  or 
wantonly  send  or  drive  his  automobile  for- 
ward." Then  follows  a  definition  of  the  ad- 
verbs, as  used  In  the  instruction,  "recklessly," 
"wantonly,"  and  "willfully,"  to  wit: 

That  ""recklessly'  means  with  wanton  disre- 
gard of  all  consequences,  and  is  synonymous 
with  'wantonly';  and  the  adverb  'willfully* 
•  *  *  means  'designedly,'  'purposely,'  'per- 
versely,' "with  a  set  purpose,*  or  'obstinately ."* 

It  will  be  observed  that  the  claim  that  the 
instruction  disregards  the  doctrine  of  the 
"last  dear  opportunity"  is  untenable.  The 
instruction,  on  the  contrary,  expressly  recog- 
nizes that  doctrine  by  employing  it  as  a  qual- 
ification of  the  statement  that  if  the  negli- 
gence of  the  plaintiff,  if  he.  was  found  to 
have  been  negligent,  was  the  direct  cause  of 
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the  collision,  the  defendant  would  be  entitled 
to  a  verdict. 

As  to  the  criticism  of  the  definition  ascrib- 
ed In  the  instruction  to  the  adverbs  descrip- 
tive of  the  manner  in  which  the  defendant 
would  be  required  to  act  to  excuse  the  negli- 
gence of  the  plaintiff,  counsel  declare  that 
the  Instruction,  in  defining  the  meaning  of 
those  words,  practically  told  the  Jury  that 
the  defendant  could  not  be  held  responsible 
for  his  conduct  unless  it  appeared  that,  hav- 
ing perceived  the  peril  of  the  plaintiff,  he  in- 
tentionally ran  his  automobile  into  that  of 
the  plaintiff.  Although  the  court  defined  the 
adverb  "willfully"  as  it  is  defined  in  the  dic- 
tionary, it  is,  of  course,  true  that,  in  using  it 
in  an  Instruction  explaining  the  doctrine  of 
the  "last  clear  chance,"  it  is  to  be  given  and 
understood  in  a  much  more  restricted  sense 
than  that  given  to  it  by  the  dictionary  or  by 
the  law  when  it  is  used  in  another  connec- 
tion, as,  for  Instance,  when  it  is  employed  to 
characterize  the  operation  of  the  mind  of  one 
committing  a  public  crime.  Obviously,  to 
charge  one  with  culpable  negligence  who, 
having  a  clear  opportunity  to  do  so,  fails  to 
avoid  an  accident  and  consequent  injury  to 
another,  it  is  only  necessary  to  show  that  the 
former  failed  to  exercise  ordinary  care  to 
prevent  the  accident.  If  it  be  shown  that  he 
deliberately  and  willfully,  in  the  real  sense 
of  those  terms,  caused  the  accident  and  the 
Injury,  he  would  then  be  no  less  guilty  of  a 
public  crime  than  if  he  had  assaulted  anoth- 
er by  other  means  without  legal  cause  or  had 
likewise  produced  his  death.  While,  how- 
ever, the  Instruction  complained  of  should 
have  been  made  clearer  or  more  explicit  in 
the  respect  here  considered,  we  do  not  think 
the  Jury  could  have  understood  it  to  mean 
that  to  render  the  defendant  culpable  his  act 
must  have  been  willful  or  designed,  for,  in 
the  first  place,  there  is  no  evidence  indicating 
in  the  slightest  degree  that  it  was  bo,  and,  in 
the  second  place,  in  the  absence  of  a  motive 
for  so  foolish  and  so  criminal  an  act,  no  one 
would  suppose  it  to  be  probable,  or  even  pos- 
sible, that  a  person  possessed  of  ordinary 
good  sense  would  imperil  himself  or  his  prop- 
erty by  deliberately  or  willfully  running  his 
automobile  into  that  of  another  as  the  two 
were  traveling  at  a  pretty  fair  rate  of  speed 
in  opposite  directions.  We  therefore  think 
that  it  is  altogether  probable  that  the  Jury 
were  not  influenced  In  their  consideration  of 
the  case  by  the  fact  that  the  court  defined  in 
the  Instruction  the  words  referred  to  as  they 
are  defined  by  the  dictionary. 

I  ft,  177  It  is  finally  contended  that  preju- 
dicial error  was  Involved  in  the  action  of  the 
court  in  refusing  to  allow  an  instruction,  pre- 
ferred by  the  plaintiff,  declaring,  in  effect, 
that,  since  the  Motor  Vehicle  Law  limiting 
the  rate  of  speed  of  automobiles  when  ap- 
proaching an  intersection,  where  a  view  of 
the  intersecting  way  is  obstructed,  to  10 


miles  an  hour,  does  not  define  what  distance 
from  such  intersection  a  person,  if  driving  at 
a  greater  rate  of  speed  than  10  miles  per 
hour,  must  reduce  the  speed  of  his  machine 
to  that  number  of  miles  per  hour,  it  was  the 
duty  of  the  jury  to  determine  what  is  or 
would  be  a  reasonable  distance  from  such  in- 
tersection at  which  the  driver  should  dimin- 
ish his  speed  so  as  to  conform  It  to  the  10- 
mile  limit  by  the  light  of  all  the  circumstanc- 
es surrounding  the  operation  of  such  vehicle. 
The  instruction  further  declared  that  the 
plaintiff— 

"in  operating  bis  automobile,  had  the  right  to 
anticipate  tbat  any  person  operating  a  vehicle 
upon  the  Cresaey  road  would,  before  turning  to 
the  left,  proceed  beyond  the  center  of  its  inter- 
section with  the  state  highway." 

That  Instruction  could  well  have  been  giv- 
en without  doing  harm  to  anybody,  but  we 
cannot  say  tbat  its  disallowance  In  any  man- 
ner or  degree  prejudiced  the  case  of  the 
plaintiff.  The  words  "approach"  and  "ap- 
proaching" mean  to  "draw  near;  a  coming 
or  advancing  near;  to  come  near  to  in  time 
or  place  or  character."  As  used  in  the  Motor 
Vehicle  Act  it  speaks  for  Itself,  and  obvious- 
ly was  Intended  to  mean  that  the  operator  of 
an  automobile,  when  going  towards  an  inter- 
section of  two  highways,  a  view  of  either  of 
which  by  one  traveling  on  either  is  obstruct- 
ed for  a  short  distance  to  the  point  of  inter- 
section, should,  if  he  has  been  traveling  at  a 
greater  rate  of  speed  than  10  miles  per  hour, 
reduce  his  speed  to  10  miles  per  hour  at  such 
distance  from  the  point  of  intersection  as 
will  enable  him  so  to  regulate  or  control  the 
operation  of  his  machine  as  that,  in  case  of 
the  sudden  or  unexpected  appearance  of  an- 
other automobile  from  the  other  highway  on 
the  highway  on  which  be  is  traveling,  he  can 
the  more  readily  avoid  a  collision  between 
the  two  machines. 

But,  of  course,  in  any  case  in  which  arises' 
the  question  whether  the  operator  of  an  au- 
tomobile reduced  the  speed  of  his  machine  to 
10  miles  an  hour  at  a  reasonable  or  proper 
distance  from  an  Intersection,  it  is  for  the 
Jury  to  determine  that  issue  from  the  gen- 
eral situation  of  the  surroundings  of  the  in- 
tersection and  upon  the  circumstance  of 
whether  the  intersecting  way  is  or  is  not  or- 
dinarily BubJect  to  heavy  traffic.  And  the 
question  is  one  largely  of  argument  by  coun- 
sel based  upon  all  the  facts  and  circumstanc- 
es. Without  being  told  by  the  court  that  It 
was  their  duty  to  do  so,  the  Jury  would 
know,  if  they  knew  enough  to  act  as  Jurors, 
that,  before  they  could  reach  a  Just  conclu- 
sion upon  the  question  whether  the  operator 
was  guilty  of  negligence  in  sot  reducing 
the  speed  of  his  machine  to  the  limit  pre- 
scribed on  approaching  an  intersection,  they 
would  have  to  determine,  from  all  the  cir- 
cumstances of  the  case  and  the  conditions 
surrounding  the  intersecting  way,  whether  he 
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diminished  his  speed  to  the  required  rate  at 
a  safe  and  proper  distance  from  the  point  of 
intersection.  There  Is,  however,  another  con- 
sideration which  rendered  the  act  of  refus- 
ing to  give  the  Instruction  harmless,  and  that 
Is  In  the  fact  that  there  is  no  evidence  satis- 
factorily showing  that  the  plaintiff  at  any 
time  before  the  collision  reduced  the  speed 
of  his  machine  to  10  miles  per  hour.  He  said 
that  he  attempted  to  do  so,  but  did  not  say 
that  he  succeeded. 

As  to  the  latter  part  of  the  refused  instruc- 
tion, it  is  to  be  observed  that  it  is  true,  of 
course,  that  the  plaintiff  had  the  right  to  as- 
sume that  any  person  approaching  the  state 
highway  from  the  Cressey  road  would,  up- 
on entering  upon  the  highway,  proceed  "be- 
yond the  center  of  the  Intersection  with  the 
state  highway"  before  turning  to  the  left; 
but  the  fact  that  he  had  the  right  so  to  as- 
sume did  not  give  him  the  right  to  proceed 
in  approaching  the  Intersection  when  as  near 
as  50  or  60  feet  therefrom  at  the  rate  of  30 
miles  per  hour,  or,  even  as  he  himself  admit- 
ted, at  the  rate  of  22  miles'per  hour.  If 
there  had  been  evidence  tending  to  show  that 
the  plaintiff  had  reduced  the  speed  of  his  au- 
tomobile to  10  miles  per  hour  before  the  de- 
fendant appeared  on  the  state  highway,  then, 
undoubtedly,  such  an  instruction  as  we  are 
now  considering  should  have  been  given;  but 
to  tell  the  jury,  as  the  proposed  instruction 
might  well  have  been  understood  to  mean, 
that  the  plaintiff  had  the  right  to  proceed  at 
the  rate  of  22  or  30  miles  per  hour  as  be  ap- 
proached the  intersection,  upon  the  assump- 
tion that  the  operator  of  an  automobile  en- 
tering the  state  highway  from  the  Cressey 
road  would  do  so  in  strict  accord  with  the 
regulations  prescribed  by  the  law  in  that 
particular,  would  have  been  misleading,  and, 
if  so  understood,  probably  productive  of  an 
erroneous  result 

We  have  now  considered  all  the  objections 
made  by  the  appellant  to  the  charge  of  the 
court,  and  have  done  so  because  of  the  mani- 
fest earnestness  with  which  counsel  have  en- 
deavored in  their  briefs  to  support  their  view 
that  the  several  instructions  complained  of, 
not  only  involve  erroneous  statements  of  the 
principles  which  they  were  designed  to  enun- 
ciate, but  must  have  had  the  effect  of  preju- 
dicing the  rights  of  the  plaintiff.  It  may  be 
added,  generally,  that  the  instructions  refer- 
red to  are  not,  as  we  have  tried  to  show,  so 
vulnerable  but  that  it  can  justly  be  said  as  to 
all  of  them,  as  we  have  already  said  of  one 
of  them,  that  after  a  full  and  fair  considera- 
tion of  the  record,  Including  the  evidence,  we 
cannot  hold  that  a  miscarriage  of  justice  has 
resulted  in,  this  case  from  any  inaccuracies 
which  they  may  contain. 

The  judgment  Is  affirmed. 

We  concur:  ELLISON,  Presiding  Judge 
pro  tern.;  BURNETT,  J. 


Ex  parte  TODD  (Or.  487.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.  Dec.  1,  1919.) 

1.  Habeas  corpus  <S=£)4— Jurisdiction  only 

QUESTION  DETERMINABLE  IN  COLLATERAL  AT- 
TACK ON  JUDGMENT  IN  CRIMINAL  CASS. 

Proceeding  on  habeas  corpus  involves  a  col- 
lateral attack  on  tbe  judgment  in  a  criminal 
case,  where  the  prisoner  thus  seeks  release 
from  personal  restraint  after'  conviction  and 
sentence,  and  the  single  question  reviewable 
and  determinable  is  one  of  jurisdiction. 

2.  Habeas  corpus  <S=>92(1)— Judgment  boll 

ONLY  REVIEWABLE  ON  COLLATERAL  ATTACK 
ON  JUDGMENT  IN  CRIMINAL  CASE. 
On  habeas  corpus  by  a  prisoner  seeking 
release  from  restraint  after  conviction  and 
sentence,  thus  a  collateral  attack  on  judgment 
in  a  criminal  case,  in  determination  of  the 
question  whether  the  tribunal  had  jurisdiction 
of  the  subject-matter  or  the  person,  or  had  for 
legal  reason  lost  jurisdiction,  the  court  asked 
for  habeas  corpus,  generally  speaking,  is  limited 
solely  to  consideration  of  the  judgment  roll,  or, 
as  Pen.  Code,  9  1207,  defines  it,  the  record  of 
the  action;  an  exception  being  that  in  a  cer- 
tain class  of  cases  the  Supreme  Court  of  the 
United  States,  or  the  state  courts,  will  ascer- 
tain whether  the  prisoner  has  been  deprived  of 
some  fundamental  right  guaranteed  by  the 
laws  of  the  land. 

3.  Habeas  corpus  *=»111(1)— No  discharge 

FROM  CUSTODY  FOR  LACK  OP  JURISDICTION  IN 
CONVICTING  COURT  IN  ABSENCE  OF  PROPER 
SHOWING  THEREOF. 

On  habeas  corpus  for  the  release  of  one 
convicted  of  and  sentenced  for  rape  in  the  ab- 
sence of  proper  showing  that  the  prisoner  ap- 
plied to  the  court  in  which  information  was 
pending  and  trial  had  for  dismissal  of  the 
action,  because  he  was  not  brought  to  trial 
within  60  days  after  the  information  was  filed, 
as  required  by  Pen.  Code,  §  1382,  subd.  2,  the 
prisoner  cannot  be  discharged  on  such  ground. 

4.  Habeas  corpus  <S=»4— Failure  to  appeal 

WAIVES  RIGHT  TO  DISCHARGE  FOR  FAILURE  TO 
GIVE  SPEEDY  TRIAL. 

Where  one  charged  with  rape  was  not 
brought  to  trial  within  60  days  after  informa- 
tion was  tiled,  as  required  by  Pen.  Code,  5 
1382,  subd.  2,  his  sole  remedy  lay  in  an  appeal, 
assuming  that  he  moved  to  dismiss  the  prosecu- 
tion, the  motion  being  denied,  and  failure  to 
appeal  waived  the  point  though  involving  a 
jurisdictional  question  which  otherwise  might 
be  inquired  into  in  a  habeas  corpus  proceeding. 

5.  Habeas  corpus  «3=»4— Noncompliance 
with  statutes  ab  to  time  of  sentence  18 
error  of  law  reviewable  only  on  ap- 
PEAL. 

Noncompliance  with  the  provisions  of  Fen. 
Code,  §§  1191,  1202,  prescribing  the  time  for 
passing  judgment  of  sentence  upon  one  con- 
victed of  an  offense,  involves  error  of  law  re- 
viewable solely  on  appeal  and  not  on  habeas 
corpus. 


e=>For  other  cases  see  same  topic  and  KEY-  NUM  BER  Id  all  Key-Numbered  Digests  and  Indexes 
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6.  OoHsrmmORAi.  uv  *s»250— Rape  «j=»64 
—Statute  denying  bight  to  havi  jury 
determine  place  of  imprisonment  fob 
bapb  ok  female  under  sixteen  not  de- 
nial op  equal  protection. 
In  view  of  the  nature  of  the  offense  of 
rape  and  the  classification  '  of  Pen.  Code,  I 
261,  defining  it,  section  264,  denying  to  a  party 
charged  with  rape  on  a  female  under  16  the 
right  to  have  the  jury  determine  as  in  cases 
where  the  female  is  over  16  and  under-  18 
whether  imprisonment  shall  be  in  the  county 
Jail  or  state  prison,  is  not  violative  of  Const 
V.  S.  Amend.  14,  f  1,  prohibiting  any  state 
from  making  or  enforcing  any  law  denying  to 
any  person  equal  protection  of  the  laws. 

In  tbe  matter  of  the  petition  of  Katherine 
B.  Todd  for  writ  of  habeas  corpus  on  behalf 
of  William  A  Todd.  Writ  discharged,  and 
prisoner  remanded. 

George  D.  Collins,  Jr.,  of  San  Francisco, 
for  petitioner. 

U.  S.  Webb,  Arty.  Gen.,  and  J.  Chas.  Jones, 
Deputy  Arty.  Gen.,  for  respondent. 

HART,  J.  On  the  13th  day  of  February, 
1914,  William  A  Todd,  in  whose  behalf  a  writ 
of  habeas  corpus  Is  herein  prayed  for,  was 
sentenced  to  a  term  of  25  years  In  the  state 
prison  at  San  Quentln  upon  a  conviction  of 
the  crime  of  rape,  alleged  to  have  been  com- 
mitted in  the  county  of  Alameda  on  the  24th 
day  of  August,  1913,  upon  a  female  of  the  age 
of  12  years,  not  his  wife. 

.The  information  charging  said  crime 
against  the  prisoner  was  founded  on  subdi- 
vision 1  of  section  261  of  the  Penal  Code. 
That  section,  in  its  entirety,  reads: 

"Bape  is  an  act  of  sexual  intercourse,  ac- 
complished with  a  female  not  the  wife  of  the 
perpetrator,  under  either  of  the  following  cir- 
cumstances: 

"(1)  Where  the  female  is  under  the  age  of 
eighteen  years; 

"(2)  Where  she  is  Incapable,  through  lunacy 
or  other  unsoundness  of  mind,  whether  tem- 
porary or  permanent,  of  giving  legal  consent; 

"(3)  Where  she  resists,  but  her  resistance  is 
overcome  by  force  or  violence; 

"(4)  Where  she  is  prevented  from  resisting 
by  threats  of  great  and  immediate  bodily  harm, 
accompanied  by  apparent  power  of  execution, 
or  by  any  intoxicating  narcotic,  or  anesthetic, 
substance,  administered  by  or  with  the  privity 
of  the  accused; 

"(5)  Where  she  is  at  the  time  unconscious 
of  the  nature  of  the  act,  and  this  is  known  to 
the  accused; 

"(6)  Where  she  submits  under  the  belief  that 
the  person  committing  the  act  is  her  husband, 
and  this  belief  is  induced  by  any  artifice,  pre- 
tense, or  concealment  practiced  by  the  accused, 
with  intent  to  induce  such  belief." 

Section  264  of  the  same  Code  prescribes  the 
punishment  for  the  crime  of  rape  and  author- 
izes different  penalties  for  said  offense,  such 
differentiation  being  based  upon  the  distinc- 


tion in  the  circumstances  under  which  the 
crime  may  be  committed.  The  section  says: 

"Rape  is  punishable  by  imprisonment  in  the 
state  prison  not  more  than  fifty  years,  except 
where  the  offense  is  under  subdivision  one  of 
section  two  hundred  and  sixty-one  of  the  Penal 
Code  and  the  female  is  over  the  age  of  sixteen 
years  and  under  the  age  of  eighteen  years  in 
which  case  the  punishment  shall  bp  by  im- 
prisonment in  the  county  jail  for  not  more 
than  one  year  or  in  the  state  prison  for  not 
more  than  fifty  years,  and  in  such  case  the 
jury  shall  determine  by  their  verdict  whether 
the  punishment  shall  be  by  imprisonment  in 
the  county  jail  or  in  the  state  prison." 

By  tbe  writ  herein  asked  for,  the  prisoner 
claims  that  he  Is  entitled  to  his  release  from 
the  custody  of  the  state  prison  officials  for 
these  reasons,  viz.:  (1)  That,  In  so  far  as 
it  denies  to  a  person  convicted  of  rape  under 
subdivision  1  of  section  261  of  the  Penal  Code 
the  right  to  have  it  determined  by  the  jury 
whether  he  shall  be  imprisoned  In  the  county 
jail  or  in  the  state  prison,  section  264  Is  in 
conflict  with  the  first  section  of  the  four- 
teenth amendment  to  the  federal  Constitu- 
tion and  section  1977  of  the  Revised  Statutes 
of  the  United  States  (IT.  S.  Oomp.  St  I 
3925),  in  that  by  said  section  264  of  our 
Code  he  is  denied  "the  equal  protection  of  the 
laws";  (2)  that  the  superior  court  lost  ju- 
risdiction of  the  case  by  reason  of  the  as- 
serted fact  that,  in  the  absence  of  an  ap- 
plication by  him  for  a  postponement,  he 
was  not  brought  to  trial  within  60  days  after 
the  filing  of  the  Information  charging  him 
with  the  offense  for  which  he  Is  now  suffering 
imprisonment  (Pen.  Code,  §  1382,  subd.  2); 
(3)  that  the  trial  court,  having  failed  to  pro- 
nounce Judgment  of  sentence  within  the  time 
specified  by  section  1191  of  the  Penal  Code, 
should  have  granted  him  a  new  trial,  to  which 
a  convicted  defendant  is  entitled  in  such  case 
according  to  the  mandatory  terms  of  section 
1202  of  said  Code,  It  being  further  contended 
that  the  failure  to  grant  him  a  new  trial  on 
said  ground  entitles  him  to  be  released  from 
his  restraint  on  habeas  corpus,  since,  as  coun- 
sel insists  is  true,  the  judgment  under  which 
he  is  undergoing  punishment  Is  absolutely 
void. 

[1,2]  A  proceeding  on  habeas  corpus  In- 
volves a  collateral  attack  upon  the  judgment 
in  a  criminal  case,  where  the  prisoner  thus 
seeks  his  release  from  personal  restraint  aft- 
er judgment  of  conviction  and  sentence,  and 
the  single  question  reviewable  and  determin- 
able therein  Is  one  of  jurisdiction.  Therefore 
in  the  determination  in  such  case  of  the  ques- 
tion whether  a  Judicial  tribunal  was  without 
jurisdiction  of  the  subject-matter  of  the  pro- 
ceeding thus  sought  to  be  reviewed  or  of  the 
person  of  the  party  whose  liberty  is  under  re- 
straint by  virtue  of  such  proceeding,  or 
whether  such  tribunal,  once  having  it,  had  for 
any  legal  reason  lost  jurisdiction  to  hear 
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the  proceeding  or  to  pass  Judgment  therein, 
the  court  to  which  the  application  Is  address- 
ed Is,  generally  speaking,  limited  solely  to 
the  consideration  of  the  judgment  roll,  or, 
as  our  Code  defines  it  (Pen*  Code,  f  1207), 
"the  record  of  the  action."  In  saying  "gen- 
erally speaking,"  we  have  in  mind  some  ex- 
ceptions to  the  rale  as  it  Is  above  stated. 
Some  of  the  exceptional  instances  in  which 
the  courts  will,  on  habeas  corpus,  go  beyond 
the  face  of  the  Judgment  to  determine  wheth- 
>r  there  is  a  want  of  Jurisdiction  to  hear 
and  determine  the  proceeding  culminating  in 
the  judgment  so  challenged  are  referred  to  In 
Church  on  Habeas  Corpus  (2d  Ed.)  §§  151 
and  1T0.  There  are  numerous  decisions  by 
the  United  States  Supreme  Court  which  point 
out  and  apply  the  exceptions.  It  Is  sufficient 
to  examine  herein  one  of  those  cases  (Matter 
of  Nlelson,  131  U.  S.  176,  9  Sup.  Ct  672,  33  U 
Ed.  118),  cited  by  the  petitioner  here,  where 
two  different  indictments  were  found  against 
the  appellant  in  the  then  territory  of  Utah, 
charging  him  with  two  different  and  distinct 
offenses,  to  wit:  (1)  That,  for  a  certain  spec- 
ified period  of  time  prior  to  the  finding  of  the 
indictment,  the  appellant,  contrary  to  the  pro- 
visions of  an  act  of  Congress,  did,  in  said  ter- 
ritory, unlawfully  claim,  live,  and  cohabit 
with  more  than  one  woman  as  his  wives;  (2) 
that  said  Nlelson  (appellant  there)  did,  on  the 
14th  day  of  May,  1889,  in  the  same  territory, 
unlawfully  and  feloniously  commit  adultery 
with  one  Caroline  Nlelson  (one  of  the  alleged 
wives  named  in  the  first  Indictment),  he  be- 
ing a  married  man  and  having  a  lawful  wife, 
and  not  being  married  to  said  Caroline.  To 
the  first  Indictment,  Nlelson,  on  being  ar- 
raigned, pleaded  guilty,  and  was  later  sentenc- 
ed to  three  months'  imprisonment  and  to  pay 
a  fine.  Upon  his  release  he  was  arraigned  up- 
on the  second  indictment  and  pleaded  not 
guilty  thereto,  and  in  addition  to  that  plea, 
set  up  the  plea  of  autrefois  convict,  in  which 
he  alleged  the  fact  of  his  prior  conviction  or 
plea  of  guilty  and  in  detail  the  facts  In  re- 
lation to  that  charge.  The  government  de- 
murred to  the  special  plea  of  former  convic- 
tion, the  demurrer  was  sustained,  and  Nlel- 
son was  tried,  convicted,  and  sentenced  un- 
der said  second  indictment.  Nlelson,  having 
been  thereupon  delivered  to  the  marshal, 
petitioned  the  court  before  which  he  was 
tried  for  a  writ  of  habeas  corpus,  set- 
ting forth  all  the  proceedings  of  the  trial, 
including  the  first  indictment,  the  facts  upon 
which  he  based  his  plea  of  former  conviction, 
under  which  he  had  suffered  punishment,  and 
claiming  that  the  court  had  no  jurisdiction 
to  pass  judgment  against  him  upon  more  than 
one  of  the  indictments,  and  that  he  was  being 
punished  twice  for  one  and  the  same  offense. 
The  court,  being  of  the  opinion  that  if  the 
petition  for  the  writ  were  granted  the  peti- 
tioner would  not  be  discharged  from  custody, 
disallowed  the  writ  An  appeal  was  taken 
from  said  order,  the  United  States  statutes 
authorizing  appeals  from  orders  by  territo- 


rial or  Inferior  federal  courts  refusing  to 
grant  a  writ  of  habeas  corpus.  The  conten- 
tion on  appeal  before  the  United  States  Su- 
preme Court  was  that  the  judgment  attacked 
was  a  regular  Judgment  of  conviction  before 
a  court  of  competent  jurisdiction,  bavins  law- 
ful Jurisdiction  of  the  subject-matter  and  of 
the  defendant,  and  that  the  question  whether 
the  appellant's  plea  of  autrefois  convict  was 
or  was  not  good  could  not  be  Inquired  into  in 
a  collateral  proceeding.  The  court  held  that, 
on  habeas  corpus,  it  was  within  the  power  of 
the  court  to  examine  the  record  of  the  case  if 
it  was  necessary  to  do  so  to  determine  wheth- 
er the  prisoner  was  illegally  restrained  of 
his  liberty.    In  that  case  It  appeared  from 
the  record  that  the  petitioner  was  twice  con- 
victed of  and  about  to  be  made  to  suffer  twice 
for  the  same  offense.  The  facts  appeared  in 
the  plea  of  former  conviction  by  the  petition- 
er as  was  also  the  demurrer  to  that  plea, 
which  was  also  a  part  of  the  record,  and,  of 
course,  the  averments  of  the  plea  were  under 
the  demurrer  to  be  taken  as  true.  The  court 
in  effect  said  that  where  upon  habeas  corpus 
facts  appeared  anywhere  In  the  record  show- 
ing that  the  prisoner  was  condemned  without 
authority  of  law  the  courts  should  look  into 
the  facts  and  discharge  the  prisoner  if  they 
were  true  upon  their  face. '  "It  is  difficult  to 
see,"  declared  the  court,  "why  a  conviction 
and  punishment  under  an  unconstitutional 
law  is  more  violative  of  a  person's  constitu- 
tional rights  than  an  unconstitutional  convic- 
tion and  punishment  under  a  valid  law."  In 
that  case  the  petitioner  was  asking  for  the 
preservation  to  him  of  a  fundamental  right, 
protected  by  a  constitutional  provision  that 
no  person's  personal  liberty  shall  twice  be  put 
in  jeopardy  or  be  punished  twice  for  the  same 
offense.  *  The  situation  there,  as  the  court  de- 
clared did  not  present  "a  case  of  mere  error 
in  law,  but  a  case  of  denying  to  a  person  a 
constitutional  right." 

We  may  add  the  suggestion  that,  under 
our  state  practice,  the  facts  reviewed  by  the 
court  In  the  Nlelson  Case,  and  upon  which 
the  prisoner  was  discharged,  included  one  ot 
the  legally  recognized  pleas  in  criminal  cases, 
and  would  be  a  part  of  the  judgment  roll  iu 
the  case  and,  of  course,  it  could  be  determin- 
ed in  such  case  from  the  Judgment  roll  itself 
whether  the  prisoner's  constitutional  right 
had  been  invaded  by  the  second  conviction 
and  punishment.  Parenthetically,  we  may 
observe  that  we  have  not  taken  the  pains  to 
learn  what  papers  and  documents  constitute 
the  judgment  roll  in  a  criminal  action  under 
the  federal  practice.  Nor  is  it  necessary  to 
the  decision  of  the  points  urged  for  the  re- 
lease of  the  prisoner  here  that  we  should 
know.  It  Is  sufficient  that  we  be  convinced, 
as  we  are  convinced,  that,  even  though  In  a 
certain  class  of  cases  the  Supreme  Court  ot 
the  United  States  or  the  state  courts  will  go 
behind  the  judgment  to  ascertain  whether  A 
citizen  Is  suffering  under  restraint  of  his  per- 
sonal  liberty  through  the  invasion  of  soroA 
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fundamental  right  guaranteed  to  aim  by  the 
laws  of  the  land,  the  case  before  as  does  not 
come  within  the  class  authorizing  an  Investi- 
gation which  will  carry  as  beyond  the  judg- 
ment or  the  judgment  roll.  None  of  the 
courts,  either  federal  or  state,  has  ever  held 
that  the  writ  of  habeas  corpus  may  be  so  ex- 
tended in  its  scope  as  to  convert  it  practically 
into  a  writ  of  error.  The  prisoner  here  hav- 
ing been  tried,  convicted,  and  sentenced,  his 
right  to  be  discharged  from  custody  must 
appear  from  or  on  the  face  of  the  judgment. 
And  his  right  to  be  discharged,  we  may  say 
in  the  outset,  is  not  made  so  to  appear. 

[3]  Taking  up  for  consideration  first  the 
point  that  the  court  which  tried  and  pro- 
nounced judgment  of  sentence  upon  the  pris- 
oner lost  jurisdiction  of  the  case  because  he 
was  not  brought  to  trial  within  60  days  after 
the  information  upon  which  he  was  tried  and 
convicted  was  filed,  a  sufficient  answer  there- 
to is  that  there  is  no  proper  showing  here 
that  the  petitioner  made  an  application  to 
the  court  in  which  the  information  was  pend- 
ing and  his  trial  was  had  for  a  dismissal  of 
the  action  upon  the  ground  stated.  Ex  parte 
Fenneasy,  54  €al.  101.  Section  1382  of  the 
Penal  Code  provides  that  the  court,  unless 
good  cause  to  the  contrary  is  shown,  must  or- 
der the  prosecution  to  be  dismissed  "If  a  de- 
fendant, whose  trial  has  not  been  postponed 
upon  his  application,  is  not  brought  to  trial 
within  sixty  days  after,  the  finding  of  the  in- 
dictment, or  filing  of  the  information."  As 
is  said  in  Ex  parte  Fennessy,  supra: 

"It  is  manifest  that  the  prisoner  must  first 
resort  to  the  court  where  the  prosecution 
*  *  *  is  pending.  When  he  shall  do  so, 
that  court  will  determine  whether  'good  cause' 
exists  for  his  detention;  otherwise  it  will 
permit  him  to  depart" 

From  anything  that  is  disclosed  to  us  here, 
we  cannot  tell  whether  the  petitioner  objected 
to  going  to  trial  on  the  ground  that  jurisdic- 
tion in  the  trial  court  to  try  him  had  been  lost 
by  reason  of  his  not  having  been  brought  to 
trial  within  the  60  days'  limitation. 

[4]  But  there  is  even  another  and  a  con- 
clusive answer  to  the  point  under  considera- 
tion, and  that  is  that  the  prisoner  having  been 
tried,  convicted,  and  sentenced,  his  sole  rem- 
edy lay  in  an  appeal,  assuming  that  he  moved 
to  dismiss  the  prosecution  In  the  court  below, 
the  motion  being  denied.  As  stated,  the  point 
involves  an  error  of  law  reviewable  on  ap- 
peal, and  the  right  to  raise  the  point  in  the 
trial  court  may  be  waived,  although  it  in- 
volves a  jurisdictional  question  which  un- 
doubtedly may  be  inquired  into  before  his 
trial  In  a  proceeding  upon  habeas  corpus  or 
perhaps  in  a  proceeding  to  prevent  the  court 
from  proceeding  with  the  trial  on  the  ground 
that  it  had  lost  jurisdiction  to  try  the  accused 
for  the  reason  stated,  or  maybe  by  mandate 
to  compel  the  court  to  dismiss  the  action. 
But,  where  a  defendant  has  made  his  motion 
to  dismiss  the  prosecution  on  the  ground  spec- 


ified in  section  1882,  subd.  2,  of  the  Penal 
Code,  and  the  same  has  been  denied  and  he 
has  thereafter  been  tried,  convicted,  and  sen- 
tenced, his  sole  remedy  then  is  by  way  of 
appeal,  and  if  be  takes  an  appeal  and  fails 
thereon  to  raise  the  point,  he  will  be  deemed 
to  have  waived  it  and  will  not  be  permitted 
to  raise  it  again  in  some  other  or  collateral 
proceeding.  Of  course,  it  is  not  to  be  under- 
stood by  these  observations  that,  we  mean  or 
intend  to  hold  that  there  are  not  questions 
of  jurisdiction  which  may  not  be  inquired  into 
and  determined  at  any  time  and  in  any  pro- 
ceeding appropriate  to  the  testing  of  such 
questions;  but,  as  we  have  said,  the  right  to 
raise  the  question  of  jurisdiction  now  being 
considered  is  one  that  may  be  waived  by  the 
defendant  And  it  Is  not  so  much  in  such  a 
case  a  waiver  of  Jurisdiction  as  a  waiver  of 
the  right  to  raise  the  question,  for  the  right, 
like  the  defense  of  the  statute  of  limitations 
in  civil  cases,  involves  merely  a  personal  priv- 
ilege or  right  accorded  to  a  defendant  in  a 
criminal  case  which  he  may  or  may  not  avail 
himself  of  the  benefit  of,  according  as  be 
may  elect 

[6]  The  third  point  in  the  order  in  which 
the  points  are  above  stated  we  will  next  con- 
sider. It  involves  the  claim  that  the  court, 
having  lost  Jurisdiction  to  pass  judgment  of 
sentence  upon  the  prisoner  because  such  judg- 
ment was  not  pronounced  within  the  time 
prescribed  by  section  1191  of  the  Penal  Code 
should  have  granted  him  a  new  trial  under 
the  provisions  of  section  1202  of  said  Code. 
Section  1191  provides: 

"After  a  plea  or  verdict  of  guilty,  or  after  a 
verdict  against  the  defendant  on  a  plea  of 
former  conviction  or  acquittal,  or  once  in 
jeopardy,  the  court  must  appoint  a  time  for 
pronouncing  judgment  which  must  not  be  less 
than  two,  nor  more  than  five  days  after  the 
verdict  or  plea  of  guilty;  provided,  however, 
that  the  court  may.  extend  the  time  not  more 
than  ten.  days  for  the  purpose  of  hearing  or 
determining  any  motion  for  a  new  trial,  or  in 
arrest  of  judgment;  and  provided,  further, 
that  the  court  may  extend  the  time  not  more 
than  twenty  days  in  any  case  where  the  ques- 
tion of  probation  is  considered  in  accordance 
with  section  twelve  hundred  and  three  of 
this  Code;  provided,  however,  that  upon  the 
request  of  the  defendant  such  time  may  be 
further  extended  not  more  than  ninety  days  ad- 
ditional. •  •  ♦" 

Section  1202  of  the  Penal  Code  reads  as  fol- 
lows :  ' 

"If  no  sufficient  cause  is  alleged  or  appears 
to  the  court  at  the  time  fixed  for  pronouncing 
judgment,  as  provided  in  section  eleven  hundred 
and  ninety-one  of  this  Code,  why  judgment 
should  not  be  pronounced,  it  must  thereupon 
be  rendered;  and  if  not  rendered  or  pronounced 
within  the  time  so  fixed  or  to  which  it  is  con- 
tinued under  the  provisions  of  (section  eleven 
hundred  and  ninety-one  of  this  Code,  then  the 
defendant  shall  be  entitled  to  a  new  trial.  If 
the  court  shall  refuse  to  hear  a  defendant's 
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motion  for  a  new  trial  or  when  made  shall 
neglect  to  determine  rack  motion  within  the 
time  fixed  (or  pronouncing  Judgment,  or  within 
the  time  to  which  the  aame  is  continued  under 
the  provision*  of  section  eleven  hundred  and 
ninety-one  of  this  Code  then  the  defendant  shall 
be  entitled  to  a  new  trial." 

Both  the  above  sections  have  been  held  to 
be  mandatory.  Bat  noncompliance  with  their 
provisions  involves  error  of  law,  reviewable 
solely  by  appeal.  In  the  first  place,  it  Is  to 
be  observed  that,  even  If  the  point  were  re- 
viewable on  habeas  corpus,  there  Is  no  record 
before  us  In  this  proceeding  showing  that  any 
objection  was  made  by  the  prisoner  to  the 
pronouncement  of  Judgment  of  sentence  on 
the  ground  set  forth  in  section  1202  of  the 
Penal  Code,  or,  If  such  point  was  raised,  that 
the  court  was  deprived  of  Jurisdiction  to  pass 
sentence.  All  we  know  about  the  matter  is 
what  we  glean  from  the  petition  for  this  writ, 
and  it  is  therein  merely  stated  that  the  ver- 
dict against  the  prisoner  was  rendered  on  the 
16th  day  of  April,  1914,  but  that  he  was  not 
sentenced  until  the  25th  day  of  April,  1914, 
more  than  five  days  after  the  rendition  of  the 
verdict ;  'that  no  order  of  said  superior  court 
was  made  or  entered  In  said  action  continuing 
the  matter  of  said  sentence  to  the  said  25th 
day  of  April,  1914,  nor  extending  the  time  for 
sentence  to  said  date."  The  last  allegation 
we  do  not  understand,  unless  It  Is  thereby 
meant  that  an  order  extending  the  time  for 
passing  sentence  was  not  entered  in  the  min- 
utes of  the  court  It  to  not  material,  though, 
whether  the  order  was  so  entered  or  not.  We 
must  assume,  In  this  proceeding,  that  there 
was  an  order  postponing  the  matter  of  the 
pronouncement  of  sentence  to  the  date  men- 
tioned. At  any  rate,  there  is  no  proper  show- 
ing here  that  the  postponement  was  not  made 
for  the  purpose  of  considering  a  motion  for 
a  new  trial  or  the  question  of  probation.  But 
an  irrefutable  answer  to  the  point  Is,  as  stat- 
ed above,  that  it  is  not  reviewable  in  a  pro- 
ceeding on  habeas  corpus.  The  provision  of 
section  1202  Is,  as  will  be  noticed,  that  if  the 
court  falls  to  pass  sentence  within  any  of  the 
times  mentioned  in  section  1191,  then,  In 
that  event,  the  defendant  is  entitled  to  a  new 
trial.  This  is  as  much  as  he  is  entitled  to 
in  such  case,  and  it  can  be  awarded  to  him 
only  as  the  statute  very  clearly  implies  that 
it  may  be  done.  The  writ  of  habeas  corpus  Is 
most  certainly  not  the  proper  remedy  in 
such  case,  because  there  Is  In  such  a  proceed- 
ing no  power  in  the  court  to  grant  the  defend- 
ant a  new  trial.  The  writ  prayed  for  here 
proceeds  upon  the  hypothesis  that  the  party 
asking  for  it  is  unlawfully  restrained  of  his 
personal  liberty,  and,  If  found  to  be  illegally 
held  In  the  custody  of  the  law,  he  must  be  dis- 
charged. If,  after  his  conviction  of  a  crime, 
he  be  granted  a  new  trial  for  some  legal  rea- 
son, he  is  not  entitled  by  reason  thereof  to 
be  freed  from  the  charge  of  which  he  was 
convicted.  The  law  is  in  such  case  still  au- 


thorized to  hold  him  until  he  to  duly  or  In 
the  regular  way  acquitted  of  the  charge,  or 
the  prosecution  be  dismissed. 

[•]  We  now  come  to  the  proposition  that 
section  264  of  the  Penal  Code,  in  denying  to 
a  party  charged  with  the  crime  of  rape  upon 
a  female  under  the  age  of  sixteen  years  the 
right  to  have  the  Jury  determine,  as  in  cases 
of  rape  where  the  female  is  over  the  age  of  16 
years  and  under  the  age  of  eighteen  years, 
whether  the  punishment,  in  case  of  con  vie-  I 
tion,  shall  be  in  the  county  Jan  or  state  pris- 
on, is  violative  of  the  first  section  of  the 
fourteenth  amendment  of  the  federal  Con- 
stitution, prohibiting  any  state  from  making 
or  enforcing  any  law  denying  to  any  person 
within  its  jurisdiction  the  equal  protection 
of  the  laws. 

There  is  nothing  In  section  264  of  the  Penal 
Code  which  offends  the  amendment  of  the  fed- 
eral Constitution  above  mentioned.  Section 
264,  although  not  accomplishing  the  purpose 
by  express  language,  practically  divides  the 
crime  of  rape,  for  the  purpose  of  punishment, 
into  two  classes,  founded  in  a  distinction  in- 
hering in  the  different  circumstances  under 
wheh  the  act  of  rape  may  be  committed.  In 
the  first  is  embraced  the  crime  of  rape  com- 
mitted under  the  circumstances  indicated  In 
subdivisions  2,  3,  4,  5,  and  6  of  section  281 
and  the  crime  committed  under  subdivision 
1,  where  it  is  committed  on  a  female  under 
the  age  of  16  years,  and  for  the  crime  com- 
mitted under  any  of  those  circumstances  the 
Legislature  has,  by  section  264  of  the  Penal 
Code,  itself  fixed  the  m»Timnm  term  up  to 
which  the  court,  or,  as  now,  the  prison  di- 
rectors In  cases  of  felonies,  may  measure 
out"  the  punishment,  thus  leaving,  formerly 
to  the  courts,  but  now  to  the  directors,  a  wide 
discretion  in  determining,  upon  the  circum- 
stances of  the  particular  case,  what  punish- 
ment would  be  Just  and  proper.  The  evident 
theory  upon  which  the  Legislature  has  vested 
In  the  Jury  the  right,  where  the  crime  of 
rape  is  committed  upon  a  female  between  the 
ages  of  16  and  18  years,  to  determine  whether 
the  imprisonment  shall  be  In  the  county  jail 
or  the  state  prison,  and  denies  that  right  to 
the  Jury  in  other  cases  of  rape  as  defined  by 
section  261  of  the  Penal  Code,  is,  as  suggest- 
ed, that  there  to  a  wide  difference  in  the  char- 
acter of  the  varying  circumstances  under 
which  the  crime  may  be  committed.  When 
the  crime  is  committed  under  the  circum- 
stances indicated  in  the  subdivisions  above 
named  and  upon  a  female  under  the  age  of 
16  years,  the  act  Is  then  Inherently  charac- 
terized by  circumstances  of  the  most  shocking 
nendtohness  and  wickedness.  The  circum- 
stances themselves  in  cases  of  rape  as  defined 
in  said  subdivisions,  or  In  the  case  of  a  fe- 
male under  16  years  of  age,  furnish  a  general 
standard  by  which  the  sentencing  board  may 
be  so  governed  in  fixing  the  punishment  as  to 
do  it  wisely  and  justly  in  each  particular 
case.    In  the  second  class — that  to,  where 
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the  crime  Is  committed  upon  a  female  be- 
tween the  ages  of  16  and  18  years —  the  Leg- 
islature has  committed  to  the  Jury  the  right 
to  determine  whether  the  punishment  shall 
be  in  the  county  Jail  or  In  the  state  prison, 
leaving  to  the  sentencing  board  the  right,  as 
exercisable  by  It  in  all  other  felony  cases,  to 
determine  the  extent  of  the  punishment  which 
should  be  imposed.  It  will  require  but  little 
reflection  to  perceive  the  reason  prompting 
the  Legislature  in  thus  making,  as  to  the 
mode  and  the  extent  of  the  punishment  and 
leaving  it  to  the  jury  to  determine  the  mode 
In  the  one  class,  a  distinction  between  those 
cases  where  the  female  is  between  the  ages  of 
16  and  18  years  and  those  where  the  female  is 
under  the  age  of  16  years  or  arise  under  the 
subdivisions  of  section  264  other  than  subdi- 
vision 1.  As  we  have  pointed  out,  and  as 
1b  obviously  true,  the  manner  in  which,  or  the 
means  by  which,  the  crime  of  rape,  as  de- 
fined by  subdivisions  2,  S,  4,  6,  and  ftv  is  per- 
petrated upon  a  female  Itself  stamps  the 
crime  as  one  of  the  most  atrocious  character. 
It  may  be  that  the  discrimination  in  its  appli- 
cation to  cases  arising  under  the  first  sub- 
division of  section  261  may,  on  first  blush, 
appear  to  be  arbitrary.  But  this  Is  not  so. 
A  female  under  the  age  of  16  years  is  still 
a  mere  infant  The  average  child  of  that  age 
is  without  that  mature  judgment  and  that  ex- 
perience in  the  common  affairs  of  life  to 
enable  it  to  form  a  proper  conception  of  the 
significance  or  scope  of  acts  or  deeds,  whether 
of  a  moral  or  immoral  character.  A  child 
under  that  age  is,  as  a  rule,  without  that 
strength  of  will  or  volition  which  is  ordina- 
rily the  product  of  developed  and  matured 
judgment,  and  the  average  female  child  un- 
der that  age,  although  probably  having  a  gen- 
eral but  vague  or  unsettled  notion  that  acts  of 
illicit  intercourse  are  wrongful,  is  incapable 
of  farming  a  proper  degree  of  appreciation  of 
the  appalling  consequences  entailed  upon  her 
and  her  future  life  by  the  commission  of  such 
acts  by  or  upon  her.  Hence,  she  is  the  more 
likely  than  one  her  senior  in  years  and  experi- 
ence to  yield  to  the  artful  machinations  of  a 
licentious  male  and  so  become  an  easy  victim 
of  his  treachery  and  his  lechery.  In  such 
a  case  the  law  wisely  declares  that  legally 
the  female  shall  be  held  to  be  incapable  of  giv- 
ing her  consent  to  such  acts,  and  this  is  upon 
the  theory  that  she  is  not  competent,  by  rea- 
son of  her  immature  years,  to  form  a  correct 
appreciation  of  the  inherent  atrocity  of  such 
acts  and  the  terrible  consequences  Inevitably 
following  therefrom  to  her. 

On  the  other  hand,  a  female  who  has  ad- 
vanced beyond  the  age  of  16  years,  or  is  in 
near  approach  to  that  of  18  years,  may  Justly 
be  supposed  to  have  acquired  a  broader  expe- 
rience and  developed  a  more  mature  judg- 
ment, and  therefore  possessed  of  greater 
strength  of  self-will  or  volition.  To  her,  there- 
fore, may  justly  be  Imputed  power  fully  to 
know  and  appreciate  the  intrinsic  wrongful- 


ness of  illicit  sexual  relations  between  the  sex- 
es. And,  in  those  cases,  too,  the  Legislature 
has  said  that  the  female  cannot  legally  give 
her  consent  to  such  act:  but  this  is  due  more 
to  a  policy  which  the  Legislature  designed  to 
establish  in  such  cases  that  no  female  under 
the  age  of  18  years  should  be  subjected  to 
temptations  by  the  licentious  which,  if  yielded 
to,  would  cause  her  to  depart  from  the  path  of 
virtue  or  righteousness.  When,  therefore,  ac- 
tual consent  is  given  to  the  commission  of 
such  acts  by  a  female  between  the  ages  of  16 
and  18  years — an  age  at  which  it  may  Justly 
be  assumed  that  she  has  developed  such  judg- 
ment and  acquired  such  experience  as  will 
enable  her  fully  to  understand  and  know  the 
wrongfulness  and  sinfulness  of  such  illicit 
acts  and  likewise  to  realize  the  pernicious 
consequences  which  must  follow  to  a  young 
woman  committing  them— it  must  then  be 
assumed  that  such  consent  was  given  by  her 
with  a  full  knowledge  of  their  wrongfulness 
and  a  like  appreciation  of  their  effect  upon 
her  character  and  life.  And  it  1b  often  true 
that  such  acts  are  committed  with  the  actual 
consent  of  the  female  or  even,  either  in  subtle 
ways  or  openly  and  without  reserve,  invited 
by  her.  All  these  considerations  the  Legis- 
lature undoubtedly  took  into  account  in  pro- 
viding in  section  264  of  the  Penal  Code  a 
ground  for  discriminating  In  the  matter  of 
the  mode  and  the  extent  of  the  punishment 
and  leaving  it  to  the  jury  to  determine  the 
mode  in  certain  cases  arising  under  the  first 
subdivision  of  section  261,  finding,  from  com- 
mon experience,  as  we  may  assume,  that  in 
cases  of  rape  upon  females  between  the  ages 
of  16  and  18  years  the  act  might  be  perpe- 
trated with  the  actual  consent  of  the  female 
under  circumstances  which  should  go  in  miti- 
gation of  the  punishment,  a  question  which 
it  was  eminently  proper  and  wise  to  com- 
mit to  the  determination  of  the  jury  up- 
on the  circumstances  of  the  case,  and  that 
in  the  case  of  the  commission  of  such 
an  act  upon  or  with  a  female  under  the 
age  of  sixteen  years,  whether  with  or  with- 
out her  actual  consent,  there  could  be  found 
no  possible  ground  for  excuse  for  the  act  or 
any  possible  circumstances  extenuating  in 
any  degree  the  crime,  since,  as  above  pointed 
out,  such  a  female  is  a  mere  child  and  the 
perpetration  of  such  an  act  upon  her  involves 
a  fiendish  imposition  upon  childish  innocence 
— upon  one,  hi  other  words,  without  the  abil- 
ity or  judgment  to  see  that  the  inevitable  tend- 
ency of  such  practices  by  a  female  of  her 
years  is  to  lead  to  a  life  of  unutterable  de- 
pravity, sinfulness,  and  misery. 

Thus  viewing  section  264  of  the  Penal  Code, 
It  is  plainly  manifest  that  It  in  no  way  im- 
pinges upon  or  opposes  the  fourteenth  amend- 
ment to  the  federal  Constitution.  The  dis- 
tinction is  not  an  arbitrary  one,  but  la  found- 
ed In  a  classification  intrinsically  or  natural- 
ly arising  from  the  varying  circumstances  un- 
der which  the  crime  of  rape  may  be  commit- 


Digitized  by 


Google 


796 


186  PACIFIC  REPORTER 


(Cal. 


ted.  The  provision  giving  the  jnry  the  right 
to  determine  the  mode  of  punishment  or  the 
question  whether  the  punishment  shall  be  In 
the  county  jail  or  state  prison  applies  alike 
to  all  of  a  class  established  upon  circum- 
stances which  may  arise  in  such  a  case  and 
which  cannot  arise  either  in  any  of  the  cases 
of  rape  under  the  other  subdivisions  of  sec- 
tion 261  or  in  the  case  of  the  commission  of 
the  crime  upon  and  with  a  female  under  the 
age  of  16  years.  The  case  of  the  prisoner 
here  does  not  come  within  that  provision  of 
the  Code.  He  does  not  belong  to  the  class  to 
which  the  provision  alone  applies,  and  he  was 
tried  and  sentenced  just  as  any  other  person 
must  be  who  is  charged  with  committing  rape 
upon  a  female  under  the  age  of  16  years. 

It  will  not,  of  course,  be  denied  that  It  Is 
within  the  power  of  the  Legislature  to  fix 
the  penalty  for  a  crime  according  to  its  in- 
herent nature,  or  the  nature  of  the  circum- 
stances under  which  it  may  be  committed. 
"There  can  be  no  doubt,"  says  Mr.  Justice 
Lennon,  In  Selowsky  v.  Superior  Court,  181 
Pac.  652,  "that  the  Legislature  has  pow- 
er to  classify  with  respect  to  the  penalty  to 
be  Imposed  not  only  upon  the  basis  of  the 
Inherent  nature  of  the  offense,  but  also  upon 
the  basis  of  the  nature  of  the  circumstances 
attending  the  commission  of  the  offense  con- 
sidered in  their  relation  to  the  public  wel- 
fare." See  People  v.  Finley,  153  Cal.  59,  94 
Pac.  248;  People  v.  Carson,  155  Cal.  164,  99 
Pac.  970;  People  v.  Barbleri,  33  Cal.  App. 
770,  166  Pac.  812;  People  v.  Casa,  35  CaL 
App.  194,  169  Pac.  454;  Ex  parte  Selowsky, 
177  Pac.  301. 

We  have  now  considered  all  the  points  urg- 
ed against  the  legal  Integrity  of  the  Judgment 
under  which  the  prisoner  here  is  suffering 
imprisonment,  and,  as  is  manifest  from  the 
foregoing  discussion,  have  found  In  them  no 
merit  or  force. 

The  writ  is  discharged  and  the  prisoner 
remanded. 

We  concur:  ELLISON,  Presiding  Judge 
pro  tern. ;  BURNETT,  J. 


McMULLEN  et  al.  v.  DAVENPORT. 
(Civ.  3123.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 2,  California.  Dec.  10,  1919.  Hear- 
ing Denied  by  Supreme  Court  Feb.  5,  1920.) 

Municipal  cobpobations  G=»700(7)  —  Con- 

TBIBUTOBY  NEGLIGENCE  OP  PEDESTRIAN  HIT 
BY  AUTOMOBILE  A  JUBT  QUESTION. 

Evidence  regarding  the  circumstances  under 
which  a  pedestrian,  attempting  to  cross  a  street, 
was  hit  by  an  automobile  which  emerged  from 
behind  a  street  car  at  a  speed  of  some  20 
miles  an  hour,  held  to  make  the  pedestrian's 
contributory  negligence  a  jury  question. 


Appeal  from  Superior  Court,  Los  Angeles 
County ;  Charles  Monroe,  Judge. 

Action  by  J.  C.  McMullen  and  Catherine 
McMullen  against  L.  M.  Davenport.  From  a 
judgment  for  plaintiff  Catherine  McMullen, 
defendant  appeals.  Affirmed. 

M.  M.  Meyers  and  L.  E.  Clawson  both  of 
Los  Angeles,  for  appellant. 

Davis,  Kemp  &  Post,  of  Los  Angeles,  for 
respondents. 

LANGDON,  P.  J.  This  is  an  appeal  by  the 
defendant  from  a  Judgment  against  him  for 
$1,250  In  an  action  for  damages  sustained  by 
reason  of  personal  injuries  suffered  by  Cath- 
erine McMullen.  The  injuries  were  caused 
by  being  struck  by  an  automobile  driven  by 
the  defendant  The  automobile  was  being 
driven  along  East  Fourth  street,  In  the  city 
of  Los  Angeles,  at  its  intersection  with  Mott 
street,  at  about  7  o'clock  In  the  evening.  The 
plaintiffs,  husband  and  wife,  were  walking 
on  the  easterly  sidewalk  of  Mott  street  going 
south.  About  the  time  the  plaintiffs  reached 
the  northerly  side  of  East  Fourth  street,  a 
street  car  approached  from  the  west,  coming 
easterly  along  the  southerly  track  (the  tratk 
farthest  from  the  plaintiffs)  of  the  street  car 
line  on  East  Fourth  street,  and  defend- 
ant approached  Mott  street,  coming  in  the 
same  direction  on  the  southerly  side  of  the 
street  and  on  the-  southerly  side  of  the  street 
car  track.  East  Fourth  street,  It  Is  stipulat- 
ed, is  at  that  point  about  80  feet  wide,  in- 
cluding the  sidewalks  on  each  side,  and  Mott 
street  is  about  50  feet  wide.  There  was  a 
light  at  the  intersection  of  the  streets,  and  it 
was  sufficiently  light  to  see  clearly.  It  ap- 
pears that  the  automobile  was  hidden  from 
the  view  of  the  plaintiffs  up  to  the  time  the 
car  stopped  on  the  west  side  of  Mott  street, 
and  at  that  point  the  automobile  passed  the 
car  and  crossed  the  street 

The  main  question  argued  by  the  appellant 
Is  that  the  plaintiff  Catherine  McMullen  was 
guilty  of  contributory  negligence  as  a  matter 
of  law.  The  answer  to  this  question  also  dis- 
poses of  several  of  the  objections  of  the  ap- 
pellant in  regard  to  instructions,  as  well  as 
the  objection  that  the  evidence  Is  insufficient 
to  sustain  the  verdict  It  is  stated  by  appel- 
lant that  the  testimony  shows  that  Catherine 
McMullen  was  looking  at  the  street  car  to  see 
whether  or  not  it  would  stop ;  that  she  never 
looked  for  automobiles;  that  she  recklessly 
and  carelessly  took  several  steps  forward 
from  the  center  of  the  street  car  track, 
where  she  was  standing  when  the  gong  on 
the  street  car  was  sounded  for  It  to  start, 
without  looking  for  automobiles.  It  is 
argued  that,  under  these  circumstances, 
Catherine  McMullen  was  guilty  of  contribu- 
tory negligence  as  a  matter  of  law,  and  the 
question  of  negligence  was  not  one  for  the 
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Jar;.  Bat  we  think  the  testimony  is  suscep- 
tible of  a  different  construction,  which  the 
Jury  was  Justified  In  giving  it  The  defend- 
ant testified  that  his  automobile  passed  the 
street  car  Just  as  It  came  to  a  stop  on  the 
west  side  of  Mott  street,  and  It  Is  urged 
that,  if  Catherine  McMullen  had  looked  for 
an  automobile,  she  would  have  seen  the  de- 
fendant's car  before  she  stepped  off  of  the 
street  car  track.  But  the  plaintiffs  both 
testified  that  they  looked  In  the  direction 
from  which  the  automobile  came  before  start- 
ing across  the  street,  and  also  when  they 
were  In  the  middle  of  the  street  car  track, 
and  that  they  did  not  see  the  automobile 
driven  by  the  defendant.  Defendant  admits 
that  he  did  not  sound  a  gong  or  give  any 
warning  signal.  He  testified  that  he  saw  the 
plaintiffs  when  they  were  approaching,  but 
thought  there  was  no  danger,  and  did  not 
sound  any  warning.  The  testimony  was  that 
the  automobile  was  very  close  to  the  car 
track,  probably  only  about  2  feet  away.  The 
Jury  found  that  it  was  going  at  a  speed  In 
excess  of  20  miles  an  hour.  According  to  the 
defendant's  own  testimony,  the  automobile 
could  not  have  been  seen  by  the  plaintiffs  un- 
til about  the  time  the  street  car  stopped  on 
the  west  side  of  Mott  street.  The  testimony 
of  the  two  passengers  upon  the  street  car 
was  that  the  automobile  passed  where  they 
were  sitting  on  the  front  end  of  the  street 
car  at  the  same  instant  that  the  motorman 
rang  his  gong  as  a  signal  for  the  car  to  start. 
It  was  at  this  instant,  according  to  the  plain- 
tiffs' testimony,  that  Mrs.  McMullen,  seeing 
no  danger,  stepped  off  the  track  to  con- 
tinue her  way  across  the  street.  When  the 
automobile  emerged  to  View  at  that  time, 
there  was  but  a  distance  of  less  than  50  feet 
to  be  covered  before  it  struck  the  plaintiff. 
Going  at  a  rate  of  20  miles  an  hour  (and  the 
Jury  found  it  was  going  at  a  greater  speed 
than  that),  that  distance  would  be  covered  in 
about  two  seconds.  In  that  instant  of  time 
plaintiff  would  have  to  observe  the  automo- 
bile, realize  her  danger,  think,  and  act  upon 
the  thought  in  stepping  back. 

Appellant  seems  to  take  the  position  that; 
it  was  necessary  for  the  plaintiffs  to  keep 
their  eyes  fixed  in  the  direction  of  the  street 
car,  even  after  they  had  looked  in  that  direc- 
tion and  had  ascertained  that  apparently 
there  was  no  danger.  After  looking  to  the 
west  and  seeing  no  danger,  It  was  not  negli- 
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gence  on  the  part  of  Catherine  McMullen  to 
tarn  and  look  ahead  of  her  as  she  proceeded 
across  the  street.  Indeed,  this  was  but  the 
natural  thing  for  her  to  do.  She  bad  a  right 
to  expect  that  an  automobile  would  not  sud- 
denly emerge  from  a  concealed  position  with- 
in 50  feet  of  her,  going  at  a  speed  of  over  20 
miles  an  hour,  and  without  sounding  any 
warning,  strike  her  within  less  than  50  feet 
from  the  point  where  it  emerged  into  view. 
The  language  quoted  by  appellant  from  the 
case  of  Niosl  v.  Empire  Steam  Laundry,  117 
Cal.  257,  49  Pac.  185,  to  the  effect  that  a 
pedestrian  crossing  the  street  In  a  busy  sec- 
tion of  the  city  must  look  In  both  directions 
to  ascertain  if  vehicles  are  approaching,  Is 
not  at  variance  with  our  position  here.  If 
a  pedestrian  Is  to  look  in  both  directions,  he 
mast  necessarily,  after  ascertaining  the  ap- 
parent absence  of  danger  in  one  direction, 
shift  his  gaze.  According  to  the  view  of  the 
testimony  most  favorable  to  appellant,  this 
was  what  occurred  in  the  present  case.  The 
testimony  of  the  plaintiffs  is  that  they  looked 
in  the  direction  of  the  street  car  and  saw  no 
automobile.  They  were  in  the  middle  of  the 
street  car  track  when  they  last  looked  In  the 
direction  from  which  the  automobile  came, 
and  they  naturally  concluded  to  continue 
across  the  street.  The  Jury  was  Justified  In 
concluding,  from  the  testimony  of  the  plain- 
tiffs and  from  the  testimony  of  the  pas- 
sengers on  the  street  car,  that  the  automo- 
bile appeared  in  sight  after  the  plaintiffs  had 
looked  in  the  direction  from  which  it  came, 
and,  seeing  no  apparent  danger,  had  decided 
to  continue  their  course.  The  admitted 
physical  facts  and  the  testimony  of  the  plain- 
tiffs were  sufficient,  we  think,  to  warrant  the 
Jury  in  finding  that  there  was  no  contribu- 
tory negligence  upon  the  part  of  Catherine 
McMullen. 

Our  conclusion  that  the  facts  here  do  not 
establish  negligence  as  a  matter  of  law,  but 
that  the  question  was  one  for  the  Jury  under 
all  the  circumstances  In  evidence,  disposes 
of  several  assignments  of  error  made  by  the 
appellant  with  reference  to  Instructions  re- 
fused by  the  court  The  other  objections  of 
the  appellant  we  consider  to  be  without 
merit. 

The  Judgment  is  affirmed. 

We  concur:  NOURSB,  X ;  BRITTAIN,  J. 


Digitized  by 


Google 


798 


186  PACIFIC  REPORTER 


(CaL 


GRAHAM  v.  DURNBAUGH  et  al  (two  cases.) 
(Civ.  2443,  2446.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1.   California.   Nov.  29,  1919. 
Rehearing  Denied  Dec.  26,  1919.) 

1.  Mortgages  <8=»283(1),  284  —  Mobtgaoos 

MAT  PROCEED  AS  SURETY  AGAINST  SUCCES- 
SORS IN  TITLE  BOUND  TO  PAT  MORTGAGE  AFT- 
ER HAVING  SATISFIED  THE  DEBT. 

Any  lights  of  plaintiff  mortgagor  to  require 
the  mortgagee  to  proceed  against  mortgagor's 
successors  by  purchase  under  Civ.  Code,  f  2854, 
upon  mortgage  foreclosure  proceedings,  or  under 
section  2846  to  compel  such  successors  to  per- 
form the  obligations  assumed,  are  not  exclusive 
remedies,  since  under  section  2847,  mortgagor, 
having  satisfied  the  excess  Judgment,  was  en- 
titled to  proceed  against  his  successors  in  title 
for  reimbursement,  his  position  being  that  of 
surety. 

2.  Limitation  of  actions  sj=»56(8)  —  Mort- 
gagor's SUIT  AGAINST  IMMEDIATE  SUCCES- 
SOR IN  TITLE,  AGREEING  TO  FAT  MORTGAGE 
WITHIN  TWO  TEARS  AFTER  PAYMENT,  NOT 
BARRED. 

A  mortgagor  paring  an  excess  judgment 
upon  mortgage  foreclosure  was  a  surety  for  his 
immediate  successor  in  title,  who  had  bound 
himself  to  pay  the  same,  had  a  cause  of  action 
against  him  as  principal  for  reimbursement 
arising  upon  making  such  payment,  and  where 
his  action  was  instituted  Within  two  years  there- 
after it  was  not  barred  by  the  statute. 

8.  Subrogation  <8=»18— Mortgagor,  paying 
excess  judgment  on  foreclosure  against 
successors  in  title,  entitled  to  subro- 
GATION. 

While  mortgagor  was  liable  to  mortgagee  aa 
maker  of  notes,  by  payment  of  excess  of  fore- 
closure judgment,  he  acquired  a  right  of  action 
against  his  successors  in  title,  who  had  agreed 
to  pay  the  same,  they  being  primarily  liable, 
the  mortgagee  having  the  right  to  enforce  col- 
lection from  them,  and  hence  the  mortgagor  was 
entitled  to  recover  under  the  doctrine  of  sub- 
rogation. 

4.  Subrogation  <e=»l— Doctrine  defined. 

Subrogation  is  the  substitution  of  another 
person  in  the  place  of  a  creditor,  so  that  the 
person  in  whose  favor  it  is  exercised  succeeds 
to  the  rights  of  the  creditor  in  relation  to  the 
debt. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Subro- 
gation.] 

5.  Pleading  <e=>205  (2)— Inconsistency  or 

ALLEGATIONS  OF  ASSUMPTION  OF  MORTGAGE 
BT  PURCHASER  NOT  BEACHED  BY  GENERAL 
DEMURRER. 

In  mortgagor's  action  against  his  grantee, 
assuming  mortgage  to  recover  the  amount  of 
the  mortgage  which  mortgagor  had  been  obliged 
to  pay,  where  no  demurrer  for  uncertainty  based 
on  inconsistent  allegations  was  interposed  to  the 
complaint,  the  direct  allegation  that  defendant 
assumed  and  agreed  to  pay  the  mortgage  debt 


was  not,  as  against  general  demurrer,  open  to 
the  objection  that  it  was  inconsistent  with  and 
governed  by  the  specific  allegation  that  the  con- 
veyance recited  that  the  premises  were  subject 
to  the  mortgage  "which  the  grantor  herein  as- 
sumes and  agrees  to  pay,"  followed  by  the  alle- 
gation that  the  use  of  the  word  "grantor,"  in- 
stead of  "grantee,"  in  the  deed  was  a  clerical 
error,  and  that,  since  no  facta  were  alleged  war- 
ranting a  decree  of  reformation  of  the  stipula- 
tion, no  recovery  could  be  had  against  the  de- 
fendant; since,  for  all  that  appeared,  the  ob- 
ligation first  directly  alleged  to  have  been  as- 
sumed might  have  been  expressed  in  a  docu- 
ment separate  from  the  deed,  for  the  very  pur- 
pose of  covering  the  alleged  mistake  in  the  deed. 

Appeal  from  Superior  Court,  Orange  Coun- 
ty; Z.  B.  West,  Judge.  - 

Appeal  from  Superior  Court,  Los  An- 
geles County;  Grant  Jackson,  Judge. 

Actions  by  Alexander  R.  Graham  against 
M.  Durnbaugh  and  others.  Judgments  for 
defendants  In  each  case,  and  plaintiff  appeals. 
Judgment  in  each  case  reversed. 

Dunning,  Downing  &  Beggs  and  H.  G.  Red- 
wine,  all  of  Los  Angeles,  for  appellant 

Williams  &  Rutan,  of  Santa  Ana,  and  A 
L.  Abrahams  and  C  E.  McDowell,  both  of 
Los  Angeles,  for  respondents. 

SHAW,  J.  As  appears  from  the  complaints 
in  both  cases,  the  actions  are  founded  upon 
the  following  facts:  On  August  81,  1909, 
plaintiff  made  and  delivered  his  promissory 
note,  due  three  years  'from  date,  to  one  Cox, 
together  with  a  mortgage  upon  certain  real 
estate  to  secdre  payment  of  the  same.  On 
January  21, 1911,  he  conveyed  the  real  estate 
to  the  defendant  Durnbaugh  by  deed,  where- 
in the  grantee,  as  part  of  the  consideration 
therefor,  assumed  and  agreed  to  pay  the 
amount  of  said  indebtedness  so  secured  by 
mortgage.  On  December  23, 1911,  Durnbaugh 
conveyed  the  property  to  D.  W.  Honn;  with 
a  like  provision  in  the  deed  whereby  Honn  as- 
sumed and  agreed,  as  part  of  the  consider- 
ation therefor,  to  pay  the  debt  secured  by  the 
mortgage;  and  on  May  29,  1912,  Honn  con- 
veyed to  H.  O.  Kaiser  upon  a  like  assumption 
of  obligation,  though  not  expressed  in  the 
deed,  for  payment  of  said  note  and  mort- 
gage. On  March  24,  1916,  default  having 
been  made  in  the  payment  of  the  note,  and 
Kaiser  holding  the  legal  title  to  the  proper- 
ty, Cox  as  mortgagee  instituted  a  suit  to  fore- 
close the  mortgage,  making  Graham,  the 
plaintiff  herein,  and  Kaiser,  the  legal  owner 
of  the  property,  sole  defendants  therein.  On 
July  6,  1916,  the  property  was  sold  under  a 
decree  and  a  return  made  of  a  deficiency  of 
$956.30,  which,  in  accordance  with  plaintiff's 
demand  in  said  action,  was  entered  against 
Graham  only.  Thereafter,  on  October  2, 1916, 
Graham  paid  the  deficiency  judgment,  and  on 
November  1,  1916,  instituted  action  No.  2413 
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to  recover  the  same.  While  Honn  and  Kaiser 
were  joined  as  defendants  therein,  no  service 
was  had  upon  or  appearance  made  by  them; 
hence  on  the  appeal  in  No.  2443  we  are  not 
concerned  with  any  ruling  of  the  court  other 
than  as  between  plaintiff  and  defendant 
Durnbaugh.' 

Upon  these  facts  the  court  sustained  a 
demurrer  Interposed  by  Durnbaugh  upon  the 
ground  that  the  cause  of  action  was  barred 
by  the  statute  of  limitations,  and,  plaintiff 
declining  to  amend,  Judgment  followed  for 
defendant,  from  which  plaintiff  prosecutes 
this  appeal. 

Thereafter,  plaintiff,  on  April  11,  1917,  up- 
on the  same  cause  of  action,  by  a  complaint 
In  like  form,  sued  the  same  parties  in  the 
superior  court  of  Los  Angeles  county,  In 
which  all  of  the  defendants  appeared  and  In- 
terposed demurrers  upon  the  ground  that 
the  complaint  did  not  state  a  cause  of  ac- 
tion, and  that  the  action  was  barred  by  the 
statute  of  limitations.  All  of  the  demurrers 
were,  by  a  general  order  of  the  court,  sus- 
tained, and,  plaintiff  declining  to  amend, 
judgment  followed  In  accordance  with  the 
ruling,  from  which  plaintiff  has  prosecuted 
an  appeal. 

[1]  In  sustaining  tine  demurrer  of  Durn- 
baugh In  No.  2443  and  the  demurrers  of  all 
the  defendants  In  No.  2466,  in  so  far  as  they 
were  based  upon  the  statute  of  limitations, 
It  is  apparent  that  the  rulings  of  the  court 
were  founded  upon  (he  contention  of  respond- 
ents, who  insist  that  at  the  maturity  of  the 
note  on  August  31, 1912,  a  cause  of  action  ex- 
isted in  plaintiff's  favor  upon  which  he  might 
have  compelled  defendants  to  pay  the  debt, 
and  later,  in  the  foreclosure  suit,  might  have 
insisted  that  they  be  made  parties  defendant 
and  have  had  a  personal  judgment  In  favor 
of  the  mortgagee  entered  against  them  for 
the  deficiency.  Hence  it  is  argued  that,  since 
payment  was  made  by  plaintiff  after  the  ex- 
piration of  four  years  from  the  time  when 
the  note  matured,  any  cause  of  action  arising 
In  his  favor  was  barred.  In  brief,  that  all 
rights  of  this  plaintiff  against  defendants 
were  barred  at  the  expiration  of  four  years 
from  the  maturity  of  the  note.  Conceding, 
but  (since  unnecessary  to  a  consideration  of 
the  question  before  us)  not  so  deciding,  that 
plaintiff  might,  under  section  2864,  Civil 
Code,  have  required  the  mortgagee  to  pro- 
ceed against  Durnbaugh  and  his  codefend- 
ants,  and  under '  section  2846,  Civil  Code, 
have  compelled  his  principals  to  perform 
the  obligation  assumed,  nevertheless  the  en- 
forcement of  such  rights  was  not  his  only 
remedy.  Section  2847,  Civil  Code,  provides 
that— 

"If  a  surety  satisfies  the  principal  obligation, 
or  any  part  thereof,  whether  with  or  without 
legal  proceedings,  the  principal  is  bound  to  re- 
imburse what  he  has  disbursed.  Including  neces- 
sary costs  and  expenses." 


That  after  the  making  of  the  deed  the  re- 
lation of  plaintiff  to  defendant  Durnbaugh 
was  that  of  surety  admits  of  no  question. 
Tulare  County  Bank  v.  Madden,  109  Oal.  312, 
41  Pac.  1092;  Tuohy  v.  Woods,  122  Oal.  665, 
65  Pac.  683;  Hopkins  v.  Warner,  109  Cal.  133, 
41  Pac.  868.  Under  the  provision  of  the 
Code  cited  the  cause  of  action  stated  in  the 
complaint  did  not  arise  until  the  payment 
made  by  plaintiff  by  reason  of  which  the  pri- 
mary obligation  was  extinguished  (Yule  v. 
Bishop,  133  Oal.  674,  62  Pac.  68,  65  Pac. 
1094),  and  as  between  the  surety  and  his 
principal  a  new  obligation  upon  an  implied 
promise  of  Indemnity  (section  11,  Plngrey  on 
Suretyship  and  Guaranty),  arose  In  favor  of 
the  surety  for  reimbursement  by  the  prin- 
cipal for  moneys  expended,  which  action, 
since  brought  within  two  years  from  the  date 
of  the  payment,  was  not  barred  by  the  stat- 
ute of  limitations.  As  stated  by  Mr.  Pomeroy 
In  his  work  on  Equity  Jurisprudence,  second 
edition,  section  1845,  cited  in  Tuohy  v. 
Woods,  supra:  * 

"The  doctrines  concerning  suretyship  must 
control  the  dealings  between  these  *  *  • 
parties." 

There  is  nothing  said  in  the  cases  of  Cal- 
ifornia Bank  v.  Brooks,  126  Cal.  198,  59  Pac. 
302;  Roberts  v.  Fitzallen,  120  Cal.  484,  52 
Pac.  818,  nor  In  Morlan  v.  Loch,  95  Kan.  716, 
149  Pac.  431,  cited  by  respondents,  which  Is 
In  conflict  with  these  views.  The  first  case 
cited  Is  to  the  effect  that  the  grantee  of  a 
mortgagor  may  In  a  suit  to  foreclose  the 
mortgage  avail  himself  of  the  statute  of  lim- 
itations, although  as  to  the  mortgagor  the 
running  thereof  has  been  Interrupted  by  his 
absence  from  the  state,  and  the  only  point 
decided  in  Morlan  v.  Loch  was  that  the  mort- 
gagor, having  granted  the  property  to  one 
assuming  to  pay  the  mortgage  debt,  might 
maintain  an  action  against  such  grantee  to 
recover  the  amount  left  unpaid  after  sale 
of  the  property  on  foreclosure  without  pay- 
ing a  deficiency  judgment  That  question, 
however,  is  not  Involved  in  the  instant  cases 
for  the  reason  that  the  deficiency  judgment 
was  paid  by  plaintiff  prior  to  bringing  the 
suits. 

[2]  In  both  cases,  as  shown  by  Che  com- 
plaints, plaintiff  was  a  surety  for  defendant 
Durnbaugh,  whose  debt  he  paid,  at  which 
time  a  cause  of  action  arose  in  his  favor  for 
reimbursement  by  the  principal,  for  which 
actions  were  instituted  within  4wo  years 
thereafter;  Nhence  our  conclusion  is  that  the 
complaints  stated  causes  of  action  against 
Durnbaugh  which  were  not  barred  by  the 
statute  of  limitations. 

Since  plaintiff's  cause  of  action  was  not 
barred  as  to  Durnbaugh,  it  follows,  for  like 
reason,  that  If  a  cause  of  action  existed 
against  defendants  Honn  and  Kaiser,  it  was 
not  barred  as  to  them. 

[3, 4]  That  the  facts  pleaded  exhibited  a 
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cause  of  action  against  these  defendants  we 
entertain  no  doubt;  Indeed,  In  their  briefs 
the  respondents  raise  no  question  upon  that 
score,  contenting  themselves  with  an  argu- 
ment In  support  of  their  claim  based  upon  the 
statute  of  limitations.  While  plaintiff  as 
maker  of  the  note  was  liable  to  the  mort- 
gagee, nevertheless,  by  assuming  the  pay- 
ment thereof,  a  right  of  action  against  the  de- 
fendants arose  in  favor  of  the  mortgagee  for 
the  payment  of  which,  between  them  and 
this  plaintiff,  they  were  primarily  liable,  and 
which  liability  the  mortgagee  might  have  en- 
forced In  an  action  to  foreclose  her  mortgage. 
Hence,  as  between  plaintiff  and  defendants, 
the  debt  was  that  of  the  latter,  which  plain- 
tiff, on  account  of  his  obligation  to  Cox,  was 
compelled  to  pay  for  defendants,  and  thus 
was  entitled  to  recover  from  them  under  the 
doctrine  of  subrogation,  which  "is  the  substi- 
tution of  another  person  in  the  place  of  a 
creditor,  so  that  the  person  ha  whose  favor  it 
is  exercised  succeeds  to  the  rights  of  the 
♦creditor  in  relation  to  the  debt."  Section  1, 
Sheldon  on  Subrogation;  Redlngton  v.  Corn- 
well,  90  Cal.  49,  27  Pac.  40.  In  section  747a 
of  Jones  on  Mortgages  it  is  said: 

"After  the  first  grantee  has  covenanted  to  pay 
the  mortgage  debt,  a  like  covenant  in  his  deed 
to  the  second  grantee  makes  the  latter  personal- 
ly liable  to  pay  it,  in  exoneration  of  the  mort- 
gagor, who  is  in  equity  entitled  to  the  benefit 
of  such  undertaking,  in  the  same  manner  as  if 
it  had  been  recited  in  a  conveyance  by  him  di- 
rectly to  the  second  grantee" 

— in  support  of  which  the  author  cites  Torrey 
v.  Bank  of  Orleans,  9  Paige  (N.  Y.)  649,  af- 
firmed in  7  Hill  (N.  Y.)  260.  As  to  plaintiff 
herein,  the  debt  which  he  paid  was  one  for 
which  all  of  the  defendants  were  primarily 
answerable,  and  which  in  equity  and  good 
conscience  they  should  have  discharged. 

[5]  As  to  Kaiser,  the  complaint  alleges  in 
direct  terms  that  as  a  part  of  the  consider- 
ation for  the  conveyance  so  made  to  him  by 
defendant  Honn,  he  assumed  and  agreed  to 
pay  the  note  secured  by  the  mortgage,  and 
that  said  deed  of  conveyance  to  him  also 
provided  therefor  in  the  following  language, 
to  wit: 

"Subject  to  a  first  mortgage  of  Ten  Thousand 
Dollars  ($10,000)  executed  by  Alexander  R. 
Graham  and  Eliza  W.  Graham,  husband  and 
wife,  in  favor  of  Elizabeth  Cox,  which  the  gran- 
tor herein  assumes  and  agrees  to  pay" 

— followed  by  an  allegation  that  the  use  of 
the  word  "grantor,"  Instead  of  "grantee,"  in 
said  deed,  was  a  clerical  error.  No  facts 
are  alleged  which  could  warrant  the  court 
In  decreeing  a  reformation  of  the  stipulation, 
without  which  respondents  contend  that  in  no 
event  could  recovery  be  had  against  defend- 
ant Kaiser.  We  perceive  no  merit  in  this  con- 
tention.  No  demurrer  was  Interposed  to  the 


complaint  upon  the  ground  of  uncertainty 
based  upon  inconsistent  allegations,  and,  as 
against  the  general  demurrer,  we  must  as- 
sume the  allegations  of  the  complaint  to  be 
true.  As  stated,  it  is  alleged  that  Kaiser 
assumed  the  payment  of  the  note  as  part 
of  the  consideration  for  the  conveyance.  For 
aught  that  appears  to  the  contrary,  this  ob- 
ligation might  have  been  expressed  in  a  sep- 
arate document  from  the  deed  for  the  very 
purpose  of  covering  the  alleged  mutual  mis- 
take. 

The  judgments  in  favor  of  the  defendants 
in  both  cases  are  reversed. 

We  concur:  CONREX,  P.  J.;  JAMES,  J. 


MORENO  et  al.  v.  LOS  ANGELES  TRANS- 
FER CO.    (Civ.  3023.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 2,  California.  Dec.  2,  1919.  Hearing 
Denied  by  Supreme  Court  Jan.  29,  1920.) 

1.  Masteb  and  sebvant  «j=»389— Insubasci 
carrier  and  employ*  may  sue  tobt-fea- 
sob  wrrnoTJT  awabd  undeb  wobkmek's 

COMPENSATION. 

An  insurance  carrier  and  an  injured  employ* 
may  jointly  sue  the  party  negligently  causing 
the  injury  without  a  formal  award  of  work- 
men's compensation,  since  the  liability  to  pay 
the  compensation  is  created  by  the  act,  and  sot 
by  the  award. 

2.  Appeal  and  ebbob  oJ=> 1046(5)— Question 
by  judge  not  be veb8i b le  ebbob  in  view 

Or  INSTRUCTION. 

Where  plaintiff  was  injured  by  a  paasiiw 
truck  while  sitting  on  a  steam  roller  with  his 
legs  banging  down  the  side,  and  a  witness  had 
stated  that  there  was  nothing  to  prevent  plain- 
tiff from  throwing  his  legs  in  front  of  the  steam 
roller  so  as  to  escape  being  struck,  the  court's 
question  whether  the  witness  would  like  to  ride 
with  the  roller  rubbing  his  feet  was  not  re- 
versible error,  especially  where  the  court  in- 
structed the  jury  not  to  consider  anything  said 
by  him  as  indicating  his  opinion. 

3.  Munioipal     cobpobations  «J»705(2>- 

TBUCK  MUST  ENTIBELY  OLEAB  VEHICLE  AT- 
TEMPTED TO  BE  PASSED. 

Undor  the  Motor  Vehicle  Act,  a  truck 
taking  and  passing  a  steam  roller  must  ki«  fj 
its  left,  and  not  turn  to  the  right  again  nnW 
entirely  clear  of  the  steam  roller. 

4.  Municipal  cobpobations  <&=>705(10)-Pi*- 

SON  ON  STEAM  BOLLEB  INJUBED  BY  PASSIM 
TBUCK  NOT  GUILTY  OF  OONTBIBUTOBY  H*0' 
LIGENCE. 

Plaintiff,  sitting  on  a  steam  roller  with  nu 
feet  hanging  down  the  side,  was  not  guilty  °[ 
contributory  negligence  in  failing  to  keep  a  w™ 
out  to  the  rear,  since  he  might  assume  tnii 
truck  overtaking  and  attempting  to  pass  »e 
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■team  roller  would  keep  sufficiently  to  the  left 
to  clear  it  as  required  by  the  Motor  Vehicle  Act 

6.  Negligence  <&=>68— Contributory  negli- 
gence NOT  PREDICATED  UPON  ASSUMPTION 
THAT  ANOTHER  WILL  VIOLATE  LAW. 
Contributory  negligence  cannot  be  predicat- 
ed upon  an  omission  to  assume  that  another 
will  violate  the  law. 

6.  Negligence  <S=»93(1)  —  Negligence  oy 

STEAK  BOLLEB  DRIVES  NOT  IMPUTED  TO  HELP- 
ER. 

Any  negligence  of  the  driver  of  a  steam  rol- 
ler cannot  be  imputed  to  his  helper,  whose  duties 
included  holding  horses  frightened  by  the  steam 
roller  and  assisting  the  driver  generally,  but  who 
bad  nothing  to  do  with  the  actual  operation  of 
the  roller. 

7.  Municipal  corporations  <s=»706(5)  — 
Truck  driver's  negligence  willful  so  as 
to  eliminate  contributory  negligence  or 

INJURED  PARTY. 
Evidence  regarding  the  circumstances  under 
which  a  truck  driver  overtook  and  attempted  to 
rapidly  pass  near  a  steam  roller  injuring  an 
employ*  who  had  his  legs  hanging  over  the  Bide 
hold  to  disclose  such  willful  and  reckless  negli- 
gence as  eliminated  the  defense  of  contributory 
negligence. 

8.  Appeal  and  error  «= 1004(1)  —  Award 
not  disturbed  except  fob  partiality, 
prejudice,  etc. 

An  award  of  damages  for  personal  injuries 
will  not  be  disturbed  unless  so  disproportionate 
to  the  injury  as  to  indicate  that  the  jury  was 
influenced  by  passion,  partiality,  or  prejudice,  or 
misled  by  a  mistaken  view  regarding  the  merits 
of  the  case. 

9.  Damages  <S=»132(6)— $10,000  roR  shorten- 
ed AND  INJURED  LEG  NOT  EX0ES8IVE. 

|10,000  damages  for  injuries  causing  a 
shortened  and  crippled  leg  necessitating  plain- 
tiff's use  of  a  cane  and  probably  preventing  his 
return  to  his  occupation  of  manual  labor  held 
not  excessive. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Chas.  Monroe,  Judge. 

Action  by  Melquiades  Moreno  and  another 
against  the  Los  Angeles  Transfer  Company. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals. Affirmed. 

Hickcox  &  Crenshaw  and  Wheaton  A 
Gray,  all  of  Los  Angeles,  for  appellant. 

George  J.  Denis  and  George  W.  McDill, 
both  of  Los  Angeles,  for  respondents. 

THOMAS,  J.  In  this  action  plaintiffs  seek 
to  recover  from  the  defendant  damages  for 
personal  injuries  sustained  by  plaintiff  Mo- 
reno by  reason  of  the  alleged  negligence  of 
an  employe  of  defendant.  The  case  was  tried 
before  a  Jury.  Verdict  was  rendered  in  fa- 
vor of  plaintiffs  for  the  sum  of  $10,000,  and 
judgment  entered  accordingly.  There  was  a 
motion  for  new  trial,  which  was  denied.  The 
appeal  is  from  the  judgment  alone. 


It  appears  that  on  the  day  of  the  accident 
the  plaintiff  Moreno  was  employed  by  the 
Fairehild-GUmore- Wilton  Company,  and  had 
been  detailed  by  a  foreman  of  that  company 
to  go  as  a  helper  with  one  of  its  steam  roller 
drivers  to  assist  the  latter  in  moving  a  heavy 
steam  roller.  As  such  helper  his  duties  were 
to  care  for  traffic.  He  road  on  the  roller.  It 
was  his  duty  to  get  off  and  hold  horses  when 
they  became  frightened  on  account  of  the 
noise  of  the  steam  roller,  and  to  assist  the 
driver  generally.  He  had  nothing  to  do  with 
the  actual  operation  or  driving  of  the  roller, 
and  had  no  control  over  the  driver.  As  al- 
ready intimated,  at  the  immediate  scene  of 
the  accident  Moreno  was  riding  upon  the 
frame  of  the  left  front  end  of  the  steam  roll- 
er, and  just  above  the  left  end  of  the  front 
roller.  His  legs  were  hanging  over  the  side, 
but  his  face  was  turned  toward  the  front ;  he 
being  engrossed  with  the  duties  of  his  em- 
ployment The  steam  roller  was  being  driv- 
en at  a  speed  of  about  three  miles  an  hour. 
A  baggage  truck  of  the  defendant  was  pro- 
ceeding on  the  same  street  and  in  the  same 
direction,  and  on  the  same  side  of  the  street 
Witnesses  testified  that  the  driver  of  the  bag- 
gage truck  was  driving  at  a  rate  of  about 
twenty  miles  an  hour,  although  the  driver 
himself  claimed  that  he  was  not  going  to  ex- 
ceed six  or  seven  miles  an  hour.  In  attempt- 
ing to  pass  in  front  of  the  steam  roller  he 
cut  in  and  collided  with  the  left  front  corner 
of  the  roller,  'severely  crushing  Moreno's  left 
leg  below  the  knee,  and  causing  a  compound 
comminuted  fracture  of  the  tibia  and  a  com- 
pound fracture  of  the  fibula;  many  frag- 
ments of  the  tibia  later  coming  out  of  the  leg. 
Moreno  was  confined  to  the  hospital  for  sev- 
eral months.  As  a  result  of  the  accident  the 
injured  leg  was  left  shortened  about  three- 
fourths  of  an  inch,  the  shortening  taking 
place  In  the  tibia,  and  which,  in  relation  to 
the  fibula,  caused  certain  other  serious  com- 
plications of  a  permanent  nature — the  disar- 
rangement of  the  relative  normal  position  of 
the  ends  of  the  two  bones  somewhat  dislocat- 
ing them  and  causing  the  fibula  to  press  up 
at  the  top  and  down  at  the  bottom,  tending 
to  turn  the  foot  over  outwardly,  thereby 
pressing  at  the  side  of  the  leg,  and  causing 
pain  at  several  places  whenever  the  leg  Is 
used.  Little  weight  can  be  put  upon  Jthe  foot 
of  the  Injured  leg;  Moreno  being  unable  to 
walk  without  the  aid  of  a  cane.  The  Injury 
is  permanent,  and  Moreno  will  probably  nev- 
er be  able  to  do  manual  labor — the  only  kind 
of  labor  which  his  training  permitted  him 
to  do. 

Compensation  under  the  Workmen's  Com- 
pensation Act  (St  1917,  p.  831)  was  after- 
wards paid  to  Moreno  by  the  Commonwealth 
Bonding  &  Casualty  Insurance  Company,  the 
insurance  carrier  of  Moreno's  employer,  and 
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the  action  Is  brought  jointly  by  Moreno  and 
the  Insurance  company. 

Defendant's  defense  was  a  denial  of  negli- 
gence and  a  claim  of  contributory  negligence 
on  the  part  of  Moreno ;  and,  as  appellant,  it 
urges  as  grounds  for  reversal  the  following 
points:  (1)  That,  as  there  had  been  no 
award  against  Moreno's  employer  by  the  In- 
dustrial Accident  Commission  at  the  time  of 
the  filing  of  the  suit,  there  was  no  liability 
upon  the  employer  by  the  assumption  of 
which  the  Insurance  carrier  could  become 
^abrogated  to  the  cause  of  action,  and  hence 
It  was  not  a  proper  party  to  the  action,  and 
also  that  in  the  joining  of  the  insurance  car- 
rier and  Moreno  there  was  a  mlajoluder  of 
parties  plaintiff ;  (2)  error  and  misconduct  on 
the  part  of  the  trial  court  during  the  trial, 
said  error  consisting  in  its  refusal  to  give 
certain  Instructions  requested  by  defendant 
ami  in  giving  certain  Instructions  objected  to 
by  defendant  at  request  of  plaintiff ;  (3)  that 
the  evidence  shows  Moreno  guilty  of  contrib- 
utory negligence ;  and  (4)  that  the  verdict  Is 
excessive. 

[1]  In  view  of  the  fact  that  the  liability  to 
pay  compensation  is  created  by  the  act,  and 
not  by  the  award  of  the  Industrial  Accident 
Commission,  we  think  any  discussion  of  the 
first  point  urged  unnecessary. 

As  to  the  second  point,  we  think  it  suffi- 
cient to  say  that  we  see  no  error  in  the 
court's  refusal  to  grant  defendant's  requested 
instructions,  for  the  reason  that  none  of  them 
were  proper  or  material  wider  the  evidence 
in  the  case.  As  to  the  Instructions  given,  and 
which  were  objected  to  by  defendant,  we 
think  they  were  ample,  and  in  view  of  all  the 
instructions  given,  were  as  favorable  to  de- 
fendant as  the  facts  disclosed  by  the  record 
here  would  warrant. 

[2]  Under  this  heading  we  think  it  proper 
to  dispose  of  defendant's  objection  and  ex- 
ception to  a  question  propounded  by  the  trial 
judge  to  the  witness  Huntoon.  In  response 
to  questions  of  one  of  the  attorneys  for  de- 
fendant, the  witness  had  testified  that  there 
was  nothing  to  prevent  Moreno  from  throw- 
ing his  legs  around  in  front  of  the  steam 
roller  so  as  to  escape  being  struck.  At  that 
juncture  the  court  asked  the  following  ques- 
tion: "Would  you  like  to  ride  on  there  with 
the  roller  rubbing  against  your  feet?"  Ap- 
pellant'contends  that  "the  above-quoted  ques- 
tion of  the  court  was  a  clear  intimation  to 
the  jury  that  the  judge  did  not  believe  that  it 
was  either  necessary  or  feasible  for  the  plain- 
tiff to  have  shifted  his  position  so  as  to  have 
avoided  personal  injury,"  and  thinks  that 
"this  question  of  the  court  was  very  untime- 
ly, that  It  injured  the  cause  of  defendant  ma- 
terially in  the  eyes  of  the  jury,  and  that  It 
ought  to  be  sufficient  ground  for  a  reversal  of 
the  judgment."  With  this  contention  we  are 
unable  to  agree.  The  question  itself  was  no 
expression  of  opinion.   Rather  It  called  for 


a  categorical  answer  to  a  question  calling  for 
a  fact,  not  an  opinion.  The  answer  of  the 
witness  to  the  court's  questioning  was  sub- 
ject to  motion  to  strike,  because  it  was  not 
an  answer  to  the  question,  but  an  expression 
of  an  opinion.  We  find  nothing  in  the  record 
to  Indicate  the  court's  frame  of  mind  as  to 
the  facts  at  any  time.  As  we  see  it,  If  the 
result  of  the  question  was  harmful  at  all— 
which  we  do  not  concede — the  injury  was 
Inimical  to  plaintiffs,  rather  than  defendant 
To  guard  against  any  such  contingency,  the 
court  very  properly  admonished  and  Instruct- 
ed the  jury  to  disregard  anything  said  or 
done  by  him  as  judge  indicating  that  he  bad 
any  opinion  in  the  case. 

[3-7]  We  think  the  third  point  urged  with- 
out merit.  The  plaintiff  Moreno  was  not  re- 
quired, either  under  the  common  law  or  any 
statutory  enactment  of  this  state,  to  refrain 
from  occupying  a  position  that  could  only  be- 
come a  place  of  danger  by  reason  of  the  neg- 
ligence of  another.  The  Motor  Vehicle  Act  of 
this  state  (St  1915,  p.  397)  required  the  de- 
fendant's employe,  in  passing,  to  keep  to  the 
left  of  the  steam  roller,  and  to  not  turn  to 
the  right  again  until  entirely  clear  thereof. 
Moreno  was  justified  In  assuming  that  de- 
fendant's employe,  and  all  others,  would  obey 
the  law,  and  hence  he  was  not  negligent  in 
failing  to  watch  to  the  rear.  Contributory 
negligence  cannot  be  predicated  upon  an  omis- 
sion to  assume  that  another  will  violate  the 
law.  Medlin  v.  Spazler,  23  Cal.  App.  242, 137 
Pac.  1078;  Raymond  v.  Hill,  168  CaL  473, 
143  Pac.  743.  The  negligence  of  the  driver  of 
the  steam  roller,  If  any  there  was,  cannot 
under  the  law  of  this  state  and  the  evidence 
in  this  case,  be  Imputed  to  the  plaintiff  Mo- 
reno, as  there  Is  nothing  here  which  can  by 
any  stress  be  construed  as  a  joint  enterprise. 
So  much  has  been  written  on  this  point  that 
we  even  refrain  from  the  citation  of  authori- 
ties. Regardless  of  the  fact,  however,  wheth- 
er the  driver  of  the  steam  roller  was  negli- 
gent in  not  keeping  close  to  the  curb,  the  fact 
remains  that  according  to  the  evidence  hers 
the  proximate  and  effective  cause  of  the  in- 
juries sustained  by  Moreno  was  the  failure 
of  the  driver  of  defendant's  truck  to  keep  to 
the  left  until  clear  of  the  steam  roller,  as  re- 
quired by  traffic  regulations  and  the  act  re- 
ferred  to.   House  v.  Fry,  30  Cal.  App.  157, 
157  Pac.  500.    We  are  also  of  the  opinion 
that  the  sounding  of  the  horn  under  such  cir- 
cumstances as  disclosed  by  the  record  here, 
in  view  of  the  great  noise  of  the  steam  roller  | 
itself,  is  not  sufficient,  but  that  the  driver  of 
defendant's  truck  was  required  to  "use  every 
reasonable  precaution  to  Insure  safety."  Tne 
driver  was  bound,  under  the  law  as  already 
stated,  to  keep  clear  of  the  steam  roller,  and 
not  to  turn  to  the  right  and  ahead  of  the 
same  until  he  could  do  so  with  safety.  Ray- 
mond v.  Hill,  supra.    The  evidence  of  the 
driver  himself  is  that  he  saw  the  position  of 
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Moreno  on  the  steam  roller,  and  that  he 
"would  have  missed  the  roller  altogether  If 
his  legs  bad  not  been  sticking  over  the  side." 
This  can  hardly  be  said  to  be  allowing  suffi- 
cient space  for  safety.  Trying  to  make  a 
close  pass,  aa  was  attempted  In  this  case,  on 
the  streets  of  our  great  cities  and  our  splen- 
did roads  and  boulevards,  and  the  serious  ac- 
cidents which  have  resulted  from  such  care- 
less, reckless,  and  negligent  driving,  are  alto- 
gether too  common  occurrences  to  escape  fur- 
ther notice.  Such  practices  cannot  be  too  se- 
verely condemned.  Appellant  suggests  many 
things  that  Moreno  might  have  done.  We  are 
confronted,  however,  with  a  condition,  not  a 
theory.  It  is  unnecessary  to  go  Into  the  thin 
air  of  metaphysics  or  conjecture.  The  Jury 
was  concerned  only  with  what  was  actually 
done,  and  have  resolved  that  fact  under  the 
evidence  and  fixed  the  responsibility.  We 
think  the  Jury  did  their  duty  fully.  Fin  our 
opinion  the  record  in  this  case  discloses  the 
negligence  of  defendant's  driver  to  be  so 
great  as  to  bring  It  within  the  purview  of 
the  cases  where  no  defense  of  contributory 
negligence  can  be  urged.  It  seems  to  us 
"reckless,  willful,  and  wanton.3  Thompson 
on  Negligence,  H  206,  207.  Indeed,  we  think 
that  on  the  evidence  of  defendant's  driver 
alone  the  trial  court  would  have  been  Justi- 
fied— as  was  done  in  the  case  of  Gatlin  v. 
Union  Oil  Co.,  31  Cal.  App.  59T,  161  Pac.  29— 
in  directing  a  verdict  for  the  plaintiffs. .  As 
we  read  the  evidence,  we  cannot  understand 
how  the  Jury  could  have  arrived  at  any  other 
verdict  than  the  one  which  they  found,  even 
although  in  so  doing  they  disregarded  entire- 
ly all  but  the  evidence  offered  on  behalf  of 
defendant  and  acted  upon  that  alone.  As  to 
this  fact  It  is  certainly  dear  that  there 
should  be  no  difference  of  opinion  in  the  mind 
of  any  reasonable  juror  after  hearing  all  the 
evidence. 

[8,  •]  As  to  the  fourth  point  urged,  we 
think  that  in  view  of  the  fact  that  under  the 
law  this  matter  is  committed  to  the  unbiased 
Judgment  of  the  jury,  and  when  it  appears,  as 
we  are  of  the  opinion  it  does  appear, in  this 
case,  that  that  judgment  has  been  fairly  ob- 
tained, such  judgment  must  govern,  unless 
the  damages  awarded  are  so  obviously  dispro- 
portionate to  the  injury  shown  to  have  been 
sustained  as  to  warrant  the  belief  that  the 
jury  must  have  been  influenced  by  passion, 
partiality,  or  prejudice,  or  misled  by  some 
mistaken  view  of  the  merits  of  the  case,  and 
that  therefore  we  are  without  authority  to 
disturb  the  same.  Aldrlch  v.  Palmer,  24  Cal. 
618 ;  Morgan  v.  Southern  Pacific  Co.,  85  Cal. 
501,  30  Pac.  601;  Rowland  v.  Oakland,  etc., 
By.  Co.,  110  Cal.  513,  42  Pac  983;  McOrory 
v.  Pacific  Electric  By.  Co.,  22  Cal.  App.  671, 
136  Pac.  803;  Earl  v.  San  Francisco  Bridge 
Co.,  31  Cal.  App.  339, 160  Pac.  670.  Applying 


what  our  own  courts  have  said  in  these  cases, 
we  do  not  feel  that  we  would  be  justified  in 
disturbing  the  verdict  upon  the  ground  that 
it  is  excessive. 

In  view  of  what  we  have  said  in  the  dis- 
cussion of  the  third  point  urged  by  appellant, 
and  when  the  whole  record  is  considered  in 
the  light  of  article  6,  f  4%,  of  our  Constitu- 
tion, it  cannot,  we  think,  be  successfully 
maintained  that  there  has  been  a  miscarriage 
of  justice  in  this  case. 

Judgment  affirmed. 


We  concur: 
SLOANE,  J. 


FINLAYSON,    P.  J. 


Mcpherson  v.  great  western  mill- 

ING  CO.   (Civ.  3124.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 2,  California.  Dec.  1, 1919.)  ' 

1.  Partnership  «=»17— Not  created  by  con- 
tract  expressly  disclaiming  intention  to 
form  partnership. 

A  contract  whereby  plaintiff,  furnishing 
teams,  etc.,  should  receive  one-half  of  the  net 
proceeds  earned  by  a  mercantile  business,  it 
being  agreed  that  defendant  was  the  owner  of 
the  business,  and  that  "all  the  accounts,  stocks, 
and  supplies  necessary  to  carry  on  such  business 
are  the  sole  property  of  the  party  of  the  first 
part  [the  defendant]  and  shall  continue  so 
throughout  the  length  of  this  agreement,"  ex- 
cept rolling  stock  to  be  furnished  by  the  plain- 
tiff, held  not  to  create  a  partnership. 

2.  Account  <=»3 — No  accounting  necessabt 

IN  ACTION  FOB  REMUNERATION  CONSISTING 
OF  SHARE  Of  PROFITS  OF  BUSINESS. 

Where  plaintiff  furnished  teams  and  rolling 
stock  in  connection  with  defendant's  mercantile 
business,  remuneration  to  be  one-half  the  profits 
of  the  business,  their  contract  expressly  stating 
there  should  be  no  partnership,  plaintiff  need 
not  bring  an  action  for  an  accounting,  but  may 
sue  for  his  compensation  measured  by  the  meth- 
od agreed  upon;  the  maxim  that  "that  is  cer- 
tain which  can  bo  made  certain"  applying,  un- 
der Civ.  Code,  |  8538. 

3.  Judgment  «£s>249— Any  relief  embraced 
within  the  issues  may  be  granted. 

Since  there  is  but  one  form  of  action,  the 
court  may  grant  any  relief  embraced  within 
the  issues. 

4.  Contracts  $=>176(1)— Interpretation  for 
court  where  terms  undisputed. 

The  interpretation  of  a  contract  set  out  in 
a  complaint  and  admitted  by  the  answer  was  a 
matter  solely  for  the  court. 

5.  Contracts  «=>147(1)— Purpose  of  rules 
of  construction  to  ascertain  intention. 

The  sole  purpose  of  every  rule  of  interpreta- 
tion of  contracts  is  to  ascertain  the  intention 
of  the  parties,  under  Civ.  Code,  §  1636. 
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6.  Judgment  ej=»255— ■ Admissions  in  answer 

BINDING  ON  COURT  IN  INTEBPBKT4TI0N  OF 
CONTRACT. 

Admission  in  answer  aa  to  the  interpreta- 
tion of  a  contract  is  binding  upon  the  court  as 
well  as  the  defendant 

7.  Appeal  and  error  cj=»882(3)— Appellant 

CANNOT  COMPLAIN  ON  APPEAL  OF  HIS  OWN 
INTERPRETATION  OF  CONTRACT  AT  THE  TRIAL. 

An  appellant  cannot  complain  on  appeal  of 
an  interpretation  of  a  contract  which  it  placed 
on  the  contract  in  its  answer. 

8.  Appeal  and  erkor  «J=»1033(9)— Judgment 

FOB  LESS  THAN  APPELLEE  ENTITLED  TO  HARM- 
LESS ERROR. 

An  appellant  cannot  complain  that  the  judg- 
ment in  favor  of  appellee  was  for  less  than  on 
its  computation  it  should  have  been. 

9.  Appeal  and  error  <8=»1010(1)— Findings 
based  or  evidence  not  disturbed. 

Findings  of  the  trial  court,  supported  by 
sufficient  evidence,  are  conclusive  on  appeal. 

10.  Evidence  «3=354(14)— Summary  taken 
.  from  books  admissible. 

In  an  action  for  one-half  the  profits  of  a 
corporation,  the  court,  under  Code  Civ.  Proc.  § 
1855,  subd.  6,  properly  permitted  an  auditor  to 
introduce  in  evidence  a  summary,  taken  from 
the  corporate  books,  in  possession  of  defendant. 

11.  Trial  <8=»84(3)— Summary  from  books 
properly  admitted  on  objection  correct- 
ness of  books  was  not  shown. 

In  an  action  for  half  the  profits  of  a  cor- 
poration, a  summary  from  the  corporate  books 
by  plaintiff's  witness  was  properly  admitted 
against  the  objection  that  witness  had  not 
shown  that  the  records  on  which 'the  data  were 
based  were  correct;  the  books  being  in  court, 
but  not  placed  in  evidence,  and  there  being  no 
objection  that  the  summary  was  incorrect 

Appeal  from  Superior  Court,  Orange  Coun- 
ty; W.  H.  Thomas,  Judge. 

Action  by  S.  E.  McPherson  against  the 
Great  Western  Milling  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Homer  O.  Ames,  of  Anaheim,  and  A.  M. 
Norton  and  Chas.  Greenberg,  both  of  Los 
Angeles,  for  appellant 

F.  C.  Drum,  of  Orange,  and  H  O.  Bead, 
of  Santa  Ana,  for  respondent 

BRITTAIN,  J.  The  defendant  appeals 
from  the  whole  of  a  judgment  against  It  for 
$2,049.04.  The  complaint  was  upon  seven 
distinct  causes  of  action.  The  last  six  were 
for  rentals  of  real  property,  the  selling  price 
of  specific  personal  property,  and  the  use  of 
other  personal  property.  A  portion  of  the 
judgment  was  for  Interest  and  for  various 
sums  found  to  be  due  under  the  last  six 
counts.  In  its  briefs  the  appellant  attacks 
only  that  part  of  the  judgment  amounting 
to  $1,062,  found  to  be  due  under  the  first 


count  which,  therefore,  alone  need  be  con- 
sidered. 

A  contract  dated  June  21,  1915,  between 
the  parties,  was  set  out  by*  exhibit  and  it 
was  alleged  that  the  contractual  relationship 
of  the  parties  was  dissolved  by  mutual  con- 
sent on  December  81,  1915.  It  was  further 
alleged  that  at  that  time  the  defendant  had 
promised  to  pay  the  plaintiff  one-half  of  the 
profits  of  the  business  to  which  the  contract 
related,  amounting,  as  the  plaintiff  was  in- 
formed and  believed,  to  $1,327.82,  no  part  of 
which  bad  been  paid.  A  demurrer  to  the 
complaint  was  overruled.  The  defendant  an- 
swered, denying  only  the  allegations  concern- 
ing the  promise  to  pay  and  the  fact  of  the 
debt  and  alleged  the  plaintiff  owed  It  $1,166.- 
31,  which  It  was  further  alleged,  "is  in  excess 
of  one-half  of  the  net  earnings  of  said  busi- 
ness for  the  years  1914  and  1915,  which  be- 
came due  to  the  defendant  and  cross-com- 
plainant under  the  terms  of  said  agreement" 
This  affirmative  allegation  was  in  the  answer. 
There  was  also  a  cross-complaint  but  no 
question  Is  presented  concerning  it 

In  the  contract  the  appellant  corporation 
was  the  party  of  the  first  part  and  the  re- 
spondent the  other  party.  It  recited  that  the 
respondent  for  about  two  years,  had  been 
operating  for  the  appellant  a  business  be- 
longing to  the  appellant  in  the  sale  of 
merchandise;  "said  party  of  the  second  part 
having  received  remuneration  for  bis  services 
therein  one-half  of  the  net  proceeds  earned 
by  said  business,  said  party  of  the  second 
part  having  furnished  his  entire  time  and  in 
addition  thereto  three  wagons  and  five  horses, 
and  It  is  hereby  desired  by  both  parties  here- 
to that  an  agreement  be  entered  into  in  writ- 
ing, so  that  there  may  be  no  possibility  of  a 
misunderstanding  and  all  verbal  agreements 
heretofore  are  void  and  this  agreement  Is  to 
be  final."  It  was  then  agreed  that  the  appel- 
lant corporation  was  the  owner  of  the  busi- 
ness, and  that  "all  accounts,  stocks,  and  sup- 
piles  necessary  to  carry  on  said  business  are 
the  sole  property  of  the  party  of  the  first 
part  and  shall  continue  so  throughout  the 
length  of  this  agreement"  except  rolling 
stock  to  be  furnished  by  the  respondent  It 
was  further  agreed  that  "party  of  the  second 
part  agrees  to  accept  as  full  compensation 
for  his  services  one-half  of  the  net  proceeds 
after  all  expenses  and  costs  of  materials  and 
everything  necessary  to  the  operating  of  said 
business  shall  have  been  deducted  and  that 
the  same  Is  to  be  paid  to  him  In  lieu  of  any 
salary,  but  that  he  Is  not  to  be  considered  as 
a  partner  In  said  business  and  that  he  has 
no  interest  whatsoever  In  anything  but  the 
net  profits  before  mentioned."  Then  followed 
conditions  of  an  extremely  stringent  nature 
in  favor  of  the  appellant  among  others,  one 
which  permitted  it  to  terminate  the  agree- 
ment at  any  time,  though  the  contract  was 
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entirely  silent  in  regard  to  either  Its  term  or 
the  right  of  the  respondent  to  withdraw. 

The  appellant  advances  six  propositions 
against  the  judgment,  as  follows: 

[1,2]  That  "the  relation  existing  between 
the  parties  hereto  being  in  the  nature  of 
a  partnership,  the  action  should  have  been 
for  an  accounting,  and  not  an  action  at  law 
for  breach  of  contract"  This  does  violence 
to  the  plain  language  of  the  contract.  The 
plaintiff  claimed  no  interest  in  the  property. 
He  sued  for  the  amount  due  him  as  compen- 
sation, measured  by  the  method  agreed  upon. 
1  Cyc.  407,  par.  (d).  As  to  the  amount  recov- 
erable, the  case  is  a  proper  one  for  the  appli- 
cation of  the  maxim  that  that  is  certain 
which  can  be  made  certain.  Civ.  Code,  S 
8538. 

[3]  2.  That  "the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, because  it  is  an  action  at  law,  and 
should  have  been  an  equitable  action  for  an 
accounting."  This  is  but  a  restatement  of 
the  first  contention,  and  of  no  greater  force. 
In  this  state  there  is  but  one  form  of  action. 
The  demurrer  is  general.  The  court  could 
grant  any  relief  embraced  within  the  Issues. 
Hurlbutt  v.  Spauldlng  Saw  Co.,  93  Cal.  57, 
28  Pac.  795;  Coward  v.  Clan  ton,  122  Cal. 
451,  55  Pac.  147;  San  Pedro,  eta,  Co.  v. 
Reynolds,  121  Cal.  74,  53  Pac.  410;  Fox  v. 
Hall,  164  Cal.  287, 128  Pac.  749. 

[4-7]  3.  That  "there  was  no  issue  framed 
by  the  pleadings  to  justify  the  finding  that 
it  was  the  intention  of  the  parties  that  the 
contract  was  retroactive."  The  contract  was 
set  out  in  the  complaint  and  admitted  in  the 
answer.  Its  interpretation  was  to  be  made 
by  the  court  The  sole  purpose  of  every  rule 
of  Interpretation  is  to  ascertain  the  intention 
of  the  parties.  Civ.  Code,  {  1636.  The  affirm- 
ative allegation  of  the  answer  concerning  the 
half  of  the  net  earnings  "for  the  years  1914 
and  1915,  which  became  due  to  the  defendant 
•  •  •  under  the  term*  of  said  agree- 
ment," amounted  to  an  admission  of  the  in- 
terpretation of  the  contract  binding  upon  th« 
court  as  well  as  the  appellant  If  the  appel- 
lant became  entitled  to  half  the  earnings  un- 
der the  contract  for  1914  and  1915,  the  re- 
spondent must  have  been  entitled  to  the  oth- 
er half  for  the  same  period  under  the  con- 
tract The  appellant  cannot  complain  on 
appeal  of  an  interpretation  which  it  placed 
on  the  contract  in  its  answer.  There  is  no 
claim  made  that  the  appellant  ever  settled 
with  the  respondent  for  services  rendered  in 
1914  and  1915,  and  the  evidence  clearly  shows 
the  respondent  never  actually  received  pay- 
ment of  the  remuneration  equal  to  one-half 
of  the  profits  the  contract  recited  he  had  re- 
ceived. It  was  a  credit  only  of  which  the  ap- 
pellant seeks  to  avoid  payment 

4.  That  "evidence  of  the  transactions 
which  occurred  prior  to  the  date  of  the  con- 
tract should  have  been  excluded."   This  is 


simply  a  restatement  of  the  third  proposition. 
No  argument  is  made  upon  it  It  is  unwor- 
thy of  consideration. 

[I,  •]  5.  That  "finding  No.  7  Is  not  support- 
ed by  the  evidence,  for  the  reason  that  there 
was  no  proof  advanced  at  the  trial  to  show 
that  the  sum  of  $1,062  was  due  the  plaintiff 
and  respondent."  The  appellant  argues  that 
the  balance  due  the  plaintiff  should  have  been 
computed  solely  on  a  statement  dated  Janu- 
ary 1,  1916,  which  on  Its  face  purported  to 
cover  only  the  transactions  tor  the  year  1915. 
From  this  statement  alone  the  appellant  fig- 
ures the  respondent's  credit  should  have  been 
$309.58.  The  statement  of  December  31. 1914, 
for  the  transactions  of  that  year  showed  the 
respondent's  half  of  the  net  profits  was  then 
$1,057.14.  If  the  appellant's  conceded  credit 
of  $309.58  for  1915  is  added  to  the  1914  earn- 
ings, it  would  appear  the  judgment  should 
have  been  for  some  $300  more  than  it  was. 
The  appellant  cannot  complain  that  the  judg- 
ment was  for  less  than  on  Its  computation 
It  might  have  been.  The  trial  court  consid- 
ered all  the  evidence,  and  there  was  sufficient 
to  support  the  finding,  which  Is  conclusive. 

[11,11]  6.  That  "Plaintiff's  Exhibit  No.  7, 
being  financial  statement  of  witness  Goetsch, 
was  improperly  admitted  in  evidence,  be- 
cause the  books  of  the  Orange  County  Sup- 
ply Company,  on  which  It  was  based,  were 
not  offered  nor  Introduced  in  evidence."  The 
business  was  carried  on  under  the  name  of 
the  Orange  County  Supply  Company,  the 
books  of  which  were  in  the  possession  of  the 
appellant  and  in  court  counsel  for  the  appel- 
lant twice  Bald  he  would  offer  them  In  evi- 
dence, but  the  formal  offer  was  not  made. 
The  witness  testified  he  had  made  the  state- 
ment from  the  books.  The  ledger  being 
shown  htm,  he  was  asked  if  that  was  the 
book  from  which  he  got  the  data.  He  re- 
plied: 

"I  couldn't  say.  The  only  way  I  could  tell 
it  ly  comparing  the  figure*  of  the  statement  I 
made  with  the  ledger.  I  don't  now  recall  wheth- 
er this  is  the  book  or  not." 

He  was  not  asked,  nor  afforded  the  oppor- 
tunity, to  make  the  comparison.  The  speclflo 
objection  to  the  statement  was  that  the  wit- 
ness, who  was  simply  an  auditor,  not  the 
accountant  of  the  defendant's  business,  had 
not  shown  that  the  records  on  which  the 
data  was  based  were  correct  There  Is  no 
contention  that  the  statement  was  not  correct 
as  a  summary  of  what  the  books  showed, 
nor  that  they  were  not  correct  The  appel- 
lant had  it  in  Its  power  to  show  any  error  in 
either  in  the  trial  court.  The  case  was  one 
permitting  the  use  of  Just  such  a  summary 
as  was  introduced.  Code  Civ.  Proc.  f  1855, 
subd.  5. 

The  Judgment  is  affirmed. 

We  concur:  LANGDON,  P.  J.;  NOURSE.J. 
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GOODRICH  v.  TORNEY.   (Civ.  2080.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia. Dec.  1,  1919.   Hearing  Denied  by 
Supreme  Court  Jan.  29,  1920.) 

1.  Brokers  €=>63(1)  —  Commission  barked 
where  exchange  fails  because  of  prin- 
cipal's refusal  to  complete  bargain. 

Plaintiff  realty  broker,  having  secured  ac- 
ceptance of  defendant's  offer  to  exchange  his 
property  for  that  of  others,  earned  his  agreed 
commission  and  is  entitled  to  same  on  defend- 
ant's refusal  to  consummate  the  exchange. 

2.  Husband  and  wife  «=»267(7)— 'Husband's 
offer  to  exchange  community  realty 
voidable  only  at  instance  of  wife. 

If  the  instrument  whereby  defendant  through 
plaintiff  broker  offered  to  exchange  the  prop- 
erty of  himself  and  wife  came  within  the  lan- 
guage or  purview  of  Civ.  Code,  f  172a,  as  add- 
ed by  St.  1917,  p.  829,  requiring  the  wife  to 
join  with  the  husband  in  executing  any  instru- 
ment by  which  community  realty  is  leased,  sold, 
conveyed,  or  incumbered,  the  writing,  in  which 
the  wife  did  not  join,  was  not  absolutely  void, 
but  voidable  only  at  her  instance. 

3.  Bbokebs  <8=»58— Right  to  commission  on 
exchange  of  community  lands  not  de- 
pendent on  whether  wife  signed  offer. 

It  was  wholly  immaterial  to  the  right  to 
commissions  of  plaintiff  broker  authorized  to 
exchange  defendant's  land,  the  community  prop- 
erty of  defendant  and  his  wife,  whether  the 
property  was  or  was  not  community,  or,  if  com- 
munity, whether  defendant's  wife  signed  the 
written  offer  to  exchange  with  the  party  pro- 
cured by  plaintiff  broker,  to  render  it  effectual 
under  Civ.  Code,  f  172a,  as  added  by  St.  1917, 
p.  829;  there  being  no  agreement  between 
plaintiff  broker  and  defendant  that  right  to 
commission  should  depend  on  whether  the  ex- 
change was  consummated. 

4.  Brokers  «=»63(1)— Entitled  to  compen- 
sation FOR  PROCURING  AGREEMENT  FOR  EX- 
CHANGE OF  LANDS. 

Where  a  landowner  agreed  with  a  broker 
to  pay  a  stipulated  compensation  for  securing 
an  agreement  for  the  exchange  of  lands,  when 
the  broker  secured  from  another  an  agreement 
to  make  an  exchange  his  contract  was  per- 
formed, and  he  was  entitled  to  commission,  hav- 
ing earned  it  by  his  service,  as  he  in  effect  had 
procured  a  person  ready,  willing,  and  able  to 
make  the  exchange  on  terms  submitted,  though 
there  was  a  later  unjustified  refusal  on  the  part 
of  the  principal  to  go  on  with  the  trade. 

6.  Brokers  «J=>58— Right  to  commission  de- 
spite INSUFFICIENT  DESCRIPTION  OF  PROPER- 
TY TO  BE  EXCHANGED  FOR  PROPERTY  INSPECT- 
ED BT  PARTY. 

Where  defendant  and  his  wife  visited  and 
viewed  land  before  the  owner  accepted  an  offer 
to  exchange  and  learned  and  knew  generally 
of  what  the  property  consisted  and  where  it 
was  situated,  defendant  was  not  prejudiced  by 
any  erroneous  description  in  the  written  ac- 
ceptance of  his  offer,  and  cannot  claim,  when 
sued   for  commissions  by   the   broker  who 


brought  the  parties  together,  that  there  was  no 
effectual  contract  of  exchange  for  such  rea- 
son. 

6.  Evidence  «=>438(6)— Parol  evidence  ad- 
missible TO  CORRECT  MISDESCRIPTION  OF 
LAND  IN  SUIT  FOR  COMMISSION. 

In  suit  by  a  broker  for  commissions  earn- 
ed under  contract  to  effect  a  sale  or  exchange 
of  realty,  it  is  proper  to  correct  by  parol  evi- 
dence any  misdescription  in  the  employment 
contract  of  the  land  he  was  authorized  to  sell 
or  exchange. 

7.  Frauds,  statute  of  <§=»128  —  Agreement 
to  pay  commission  on  exchange  need  not 
ps  signed  by  broker  as  well  as  employ- 
ER. 

Written  offer  to  exchange  lands,  containing 
also  the  offerer's  agreement  to  pay  a  broker 
for  his  services  in  negotiating  the  exchange, 
signed  by  the  offerer  or  party  to  be  charged, 
fully  satisfied  the  statute  of  frauds  (Civ.  Code, 
|  1624,  subd.  6;  Code  Civ.  Proc.  §  1973,  subd. 
6),  though  not  signed  by  the  broker  as  well. 

Appeal  from  Superior  Court,  Madera 
County;  W.  M.  Conley,  Judge, 

Action  by  Y.  D.  Goodrich,  doing  business 
under  the  name  and  style  of  the  San  Joaquin 
Valley  Land  Company,  against  M.  Turney. 
From  judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

W.  H.  Larew,  of  Madera,  for  appellant 
Fry  &  Jenkins,  of  San  Jose,  for  respond- 
ent 

HART.  J.  The  action  was  brought  to 
recover  &  broker's  commission  of  $300  for 
the  exchange  of  real  properties.  From  a 
judgment  in  favor  of  plaintiff  for  that 
amount  defendant  appeals. 

Defendant  and  his  wife  were  the  owners, 
as  tenants  in  common,  of  two  lots,  consisting 
of  40  acres,  in  Fairmead  Colony  No.  3,  in  the 
county  of  Madera.  About  one  year  before 
the  contract  In  suit  was  executed,  defendant 
signed  a  "listing  card,"  in  which  he  author- 
ized plaintiff  to  sell  or  trade  his  real  and 
personal  property  (describing  it)  for  the  sum 
of  $10,000,  stating  that  he  would  trade  for 
"small  orchard  about  10  a.  about  same  price, 
or  small  acg.  In  town  of  San  Jose."  Some 
months  later,  one  R.  T.  Padget  listed  with 
plaintiff  for  sale  or  trade  certain  property 
In  the  city  of  San  Jose  and  six  acres  of 
country  property,  "for  the  sum  of  $15,000.00 
or  any  other  price  that  I  may  agree  upon,'' 
and  stating  that  he  wanted  a  "valley  ranch." 
On  the  real  property  of  defendant  there  was 
a  mortgage  of  $3,000,  while  on  Padgefs 
property  there  was  a  mortgage  of  $4,250. 
Plaintiff  called  to  defendant's  attention  the 
Padget  property  and  drove  him  and  his 
wife  to  San  Jose  to.  look  at  it  Defendant 
said  he  would  trade  If  $1,250  of  the  Padget 
mortgage  were  paid,  to  make  the  equities,  in 
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his  opinion,  of  equal  value.  Plaintiff  there- 
upon filled  In  a  blank  form  of  contract,  read 
It  to  defendant  and  his  wife,  and  defendant 
signed  It  Said  contract  read,  in  part,  as 
follows: 

"This  agreement  entered  into  this  4th  day  of 
Jan.  1918,  witnesseth,  that  the  undersigned, 
the  owner  of  the  first  piece  of  property,  situ- 
ate, lying  and  being  near  Fairmead  (describ- 
ing the  property  as  lots  No.  423  and  424  of 
the  Fairmead  Colony  tract"),  now  belonging  to 
M.  Turney,  which  the  undersigned  agree  to  ex- 
change for  the  second  piece  of  property  (de- 
scribing Padget's  property),  together  with  $1,- 
250.00  cash  or  bank  mtg.  on  1st  described 
property.  The  terms  of  such  exchange  are  to 
be  as  follows:  •  *  *  *  The  undersigned  will 
execute  and  deliver  a  good  and  sufficient  con- 
veyance to  the  first  described  piece  of  property 
by  grant,  bargain  and  sale  deed  or  contract  to 
owner  of  second  piece  of  property,  subject  to 
an  incumbrance  In  the  amount  of  $3,000.00," 
and  also  subject  to  certain  road  reservations, 
"for  a  like  conveyance  of  the  second  piece  ot 
property  by  the  owner  thereof,  subject  to  an 
incumbrance  in  the  amount  of  $3,000.00." 

Taxes  on  each  piece  of  property  were  to 
be  paid  by  the  present  owner  and  an  ab- 
stract or  certificate  of  title  to  be  furnished 
by  Turney.  The  San  Joaquin  Valley  Land 
Company  was  authorized  to  act  as  Turney 's 
agent,  and  In  case  it  secured  an  acceptance 
of  the  exchange  agreement  within  20  days 
Turney  agreed  to  pay  5  per  cent,  commission 
on  the  listed  price  of  $10,000. 

About  one  week  after  the  execution  of 
said  agreement,  Padget  went  to  Madera  and 
examined  the  Turney  properties  and  there- 
after executed  to  plaintiff  an  instrument,  by 
the  terms  of  which  he  accepted  said  agree- 
ment of  exchange  and  agreed  to  furnish  a 
deed  or  contract  conveying  title  to  his  prop- 
erty to  Turney.  Both  instruments  contained 
a  clause  agreeing  that  plaintiff  might  act  as 
agent  for  each  of  the  parties. 

Defendant  furnished  to  plaintiff  a  certifi- 
cate of  title  covering  the  former's  property. 
Arrangements  were  made  to  have  Turney 
execute  a  deed,  and  the  abstracts  and  deeds 
of  Padget  were  left  with  W.  H.  Larew,  de- 
fendant's attorney.  On  January  25,  1018, 
Mr.  Larew  wrote  to  plaintiff,  making  certain 
suggestions  about  the  Padget  abstracts  of 
title,  and  stating  that  he  could  not  examine 
them  and  give  a  written  opinion  as  to  title 
In  less  than  10  days.  On  January  30,  1918, 
Mr.  Larew  wrote  to  plaintiff: 

"Mr.  M.  Turney  of  Fairmead  requests  me 
to  write  and  say  that  be  has  decided  to  go  no 
further  with  the  proposed  land  trade." 

Defendant,  in  his  answer,  alleged  that  he 
was  a  married  man ;  that  he  was  the  owner 
of  an  undivided  one-half  interest  "In  lots 
423  and  424  of  Fairmead  Colony  tract  No.  3, 
in  Madera  county,  as  a  tenant  in  common 
with"  his  wife,  Lydia  A.  Turney;  "that  the 


property  described  Is  community  property; 
that  it  stood  of  record  in  the  names  of  the 
defendant  and  L.  A.  Turney,  his  wife,  at  the 
time  the  defendant  signed;  that  there  are 
eight  Fairmead  Colony  tracts  In  Madera 
county,  numbered  from  No.  1  to  No.  8,  in- 
clusive; •  •  •  that  no  sufliclent  descrip- 
tion of  any  property  is  contained  in  the  pa- 
per signed  by  defendant  and  alleged  by  the 
plaintiff  to  be  an  offer  to  R.  T.  Padget;  and 
that  the  terms  of  the  alleged  offer  are  unin- 
telligible." 

As  a  second  defense,  defendant  alleged 
that  he  was  induced  to  sign  said  contract 
through  fraud  and  misrepresentation  and 
that  plaintiff  plied  him  with  liquor  at  the 
time  he  signed  so  that  he  was  incompetent 
to  transact  business.  Among  the  misrepre- 
sentations set  forth  were  that  plaintiff  said 
that  the  Padget  property  was  worth  $11,000, 
when  In  faftt  It  was  worth  but  $7,000,  and 
was  in  the  hands  of  another  broker  for  sale 
for  the  last-named  sum,  and  that  the  Padget 
land  was  subject  to  flood  and  overflow. 

The  court,  upon  sufliclent  evidence,  found 
that  the  above  affirmative  allegations  of  the 
answer  were  untrue. 

[1]  Nothing  could  be  clearer  than  that  the 
plaintiff,  having  secured  an  acceptance  of 
the  offer  of  the  defendant  to  make  an  ex- 
change of  his  property  for  that  of  the  Pad- 
gets,  earned  the  commission  which  the  de- 
fendant agreed  to  pay  it  for  that  service,  and 
that  it  Is  entitled  to  be  paid  the  same.  But 
the  defendant  contends  that  the  written  of- 
fer is  void  under  section  172a  "of  the  Civil 
Code,  as  added  by  St  1917,  p.  829,  because, 
the  property  which  the  defendant  agreed  to 
exchange  for  that  of  the  Padgets  being  com- 
munity property,  It  was  necessary,  to  make 
the  agreement  valid,  that  the  defendant's 
wife  should  also  have  signed  said  written 
offer.  Said  section  provides;  among  other 
things,  that — 

"The  husband  has  the  management  and  con- 
trol of  the  community  real  property  but  the 
wife  must  join  with  him  in  executing  any  in- 
strument by  which  such  community  real  prop- 
erty or  any  interest  therein  is  leased  for  a 
longer  period  than  one  year,  or  is  sold,  convey- 
ed, or  incumbered.  *  *   * " 

[2,  S]  It  is  doubtful  whether  the  Instru- 
ment by  and  in  which  the  defendant  offered 
to  exchange  his  property  comes  within  the 
language  or  purview  of  said  section,  since  it 
does  not  involve  a  lease  or  a  sale  of  the  real 
property,  but  only  an  offer  to  exchange  such 
property  for  other  property;  but,  assuming 
that  it  does,  that  docs  not  make  the  writing 
absolutely  void,  but  voidable  only  at  the  In- 
stance of  the  wife.  But,  as  far  as  is  con- 
cerned the  right  of  the  plaintiff  to  the  stip- 
ulated compensation  for  securing  an  accept- 
ance of  the  offer,  it  Is  wholly  immaterial 
whether  the  property  was  or  was  not 
community,  or,  If  community,  whether  the 
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defendant's  wife  signed  the  written  offer. 
Indeed,  the  defendant's  title  to  the  prop- 
erty might  be  so  defective  that  he  could 
not  have  given  a  clear  title  thereto  If 
the  exchange  had  been  consummated,  and 
still  the  plaintiff  would  be  entitled  to  the 
commission  agreed  upon.  There  was  no 
'agreement  between  the  plaintiff  and  the  de- 
fendant that  the  plaintiffs  right  to  the  com- 
missions was  to  depend  upon  whether  the 
defendant  could  make  a  legal  conveyance  of 
his  property  to  the  Padgets  or  whether  the 
title  was  good  or  defective,  or  whether  the 
exchange  was  actually  consummated.  See, 
in  support  of  the  foregoing  views,  Martin  v. 
Ede,  103  Cal.  157,  160,  37  Pac.  199;  Justy 
v.  Erro,  16  Cal.  App.  519,  522,  117  Pac.  675; 
Jennings  v.  Jordan,  31  Cal.  App.  335,  337, 
160  Pac.  676. 

[4]  The  further  contention  Is  made  that, 
before  a  broker  agreeing  to  secure  for  an- 
other an  acceptance  of  an  offer  to  exchange 
real  estate  Is  entitled  to  be  paid  for  his  serv- 
ices for  effecting  the  exchange,  he  must  pro- 
cure in  the  acceptor  a  person  ready,  willing, 
and  able  to  make  the  exchange.  That  is,  of 
course,  the  general  rule  as  to  contracts  with 
brokers  when  employed  to  sell  real  property 
for  another;  but  in  this  case  the  agreement 
with  the  broker  was  that  he  would  be  paid 
the  stipulated  compensation  for  bis  services 
in  securing  a  particular  agreement — that  is, 
an  agreement  from  the  Padgets  that  they 
would  exchange  particular  property  of  theirs 
for  that  of  the  defendant  When,  therefore, 
the  plaintiff  secured  from  the  Padgets  the 
agreement  to  make  the  exchange,  its  contract 
was  fulfilled,  and  it  then  had  earned  the 
commission  which  the  defendant  agreed  to 
pay  for  it  for  such  service.  Jauman  v.  Mc- 
Cuslck,  166  Cal.  617,  521,  522,  137  Pac.  254. 
Indeed,  this  in  fact  amounted  to  the  procur- 
ing of  a  person  ready,  willing,  and  able  to 
make  the  exchange  upon  the  terms  submit- 
ted by  the  defendant;  he  being  perfectly 
willing  at  the  time  the  agreement  was  se- 
cured to  make  the  exchange  It  Is  true  that 
subsequently  he  informed  plaintiff  that  he 
would  not  go  any  further  with  the  negotia- 
tions, but  he  gave  no  reason  for  repudiating 
the  agreement  of  acceptance  by  the  Padgets 
— that  is,  he  did  not  state  that  the  agree- 
ment was  unsatisfactory  for  any  reason  or 
object-  to  the  title  to  Padget's  property — and, 
of  course,  his  mere  refusal  to  go  on  with  the 
trade,  unaccompanied  by  objections  which 
would  justify  him  In  such  refusal,  could  not 
have  the  effect  of  relieving  him  of  his  obliga- 
tion to  pay  the  plaintiff  for  the  services  it 
had  performed  under  Its  agreement  with 
him. 

[S,  6]  The  further  objection  is  made  that 
the  description  in  the  written  acceptance  by 
the  Padgets  of  defendant's  offer  is  too  in- 
definite and  uncertain  to  indicate  the  par- 
ticular property  therein  referred  to.  The 


point  is  without  merit  The  defendant  and 
his  wife  visited  and  viewed  the  Padget  prop- 
erties before  the  latter  accepted  his  offer 
to  exchange,  learned  and  knew  generally  of 
what  the  properties  consisted  and  where 
they  were  situated.  Moreover,  the  Padgets, 
upon  accepting  defendant's  offer  to  ex- 
change, tendered  the  latter  their  deeds  to 
their  properties,  in  which  the  same  were  ful- 
ly described.  It  is  obvious  from  all  these 
facts  that  the  defendant  could  not  have  been 
prejudiced  by  an  erroneous  description  of 
the  Padget  properties  In  the  written  accept- 
ance of  his  offer.  In  a  case  of  this  charac- 
ter, where  a  broker  Is  suing  for  his  commis- 
sions on  a  contract  of  employment  to  effect  a 
sale  or  exchange  of  real  property,  It  would 
be  proper,  as  was  done  here,  to  correct  a  mis- 
description in  such  contract  of  the  land 
which  he  is  authorized  to  sell  or  exchange 
by  parol  evidence.  As  Is  said  in  MacKnlght, 
Adm'r,  eta,  v.  Davltt,  174  Pac.  77: 

"Much  greater  liberality  is  allowed  in  con- 
struing and  curing  defective  descriptions  in  bro- 
kers' contracts  than  in  a  deed  of  grant  of  land, 
for,  so  far  as  the  statute  of  frauds  is  concern- 
ed, the  terms  of  the  employment  are  the  essen- 
tial part,  and  such  contracts  will  not  be  declar- 
ed void  merely  because  of  a  defect,  uncertainty, 
or  ambiguity  in  the  description  of  the  property 
to  be  sold  or  exchanged  when  such  defect  can 
be  cured  by  the  allegation  or 'proof  of  extrin- 
sic facts  and  circumstances." 

See  Maze  v.  Gordon,  96  Cal.  61,  30  Pac. 
962;  Proulx  v.  Sac.  Val.,  etc.,  Co.,  IS  CaL 
App.  529,  634,  126  Pac.  509. 

The  description  objected  to  here  Is  as  fol- 
lows: "6  A.  Cor.  24th  St.  and  Story  rd. 
House  and  lot  173  Empire  St  Lots  69x137% 
ft  on  4th  just  off  Empire."  Immediately  pre- 
ceding this  description  in  the  written  ac- 
ceptance by  the  Padgets  It  is  stated  that  the 
properties  so  described  are  situated  "near 
and  in  San  Jose,  county  of  Santa  Clara,  CaL" 
It  was  not  objected  at  the  trial  in  the  court 
below  that  there  was  a  misdescription  of  the 
properties,  nor  was  there  any  claim  made  by 
the  defendant  at  the  trial  that  he  did  not 
know  what  properties  were  meant  or  refer- 
red to  by  said  description.  Indeed,  the  point 
as  to  the  description  of  the  Padget  proper- 
ties is  made  for  the  first  time  on  this  appeal. 

[7]  The  defendant,  further  claims  that  to 
satisfy  the  statute  of  frauds,  it  was  neces- 
sary that  plaintiff  should  have  signed  de- 
fendant's written  offer  of  exchange  with 
Padget  inasmuch  as  said  Instrument  con- 
tained also  the  agreement  to  pay  the  plaintiff 
for  its  services  in  negotiating  the  exchange. 
There  is  no  force  to  this  point  The  essen- 
tial object  of  the  instrument  in  so  far  as  it 
gave  plaintiff  the  right  to  negotiate  an  ex- 
change of  defendant's  property  for  the  Pad- 
get's properties,  was  to  evidence,  as  the  stat- 
ute requires,  the  authority  of  plaintiff  to 
act  In  the  premises,  and  to  bind  the  defend- 
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ant  to  the  extent  only  that  the  defendant 
desired  and  Intended  to  be  bound  by  the 
plaintiff  In  the  transaction,  and  to  prevent 
the  exercise  of  any  power  which  would  re- 
sult in  a  fraud  upon  him.  It  is  therefore 
only  necessary  when  giving  another  the  au- 
thority to  sell  or  exchange  real  estate  that 
the  writing  vesting  such  authority  should  be 
signed  or  subscribed  by  the  parly  by  whom 
such  authority  is  given.  He  is  the  source 
from  which  such  authority  is  derived,  and 
the  subscription  of  bis  name  to  the  writing 
giving  It  is  all  that  Is  or  should  be  required, 
and  our  statute  x>t  frauds  so  declares.  Civ. 
Code,  1  1624,  subd.  6;  Code  Civ.  Proc.  1 1973, 
subd.  6.  It  provides  that  "an  agreement  au- 
thorizing or  employing  an  agent  or  broker 
to  purchase  or  sell  real  estate  for  compensa- 
tion or  a  commission"  Is  invalid,  "unless  the 
same,  or  some  note  or  memorandum  thereof, 
Is  In  writing  and  subscribed  by  the  party  to 
be  charged,  or  by  his  agent."  The  writing 
involved  here  Is  subscribed  by  ."the -party  to 
be  charged,"  and  therefore  fully  satisfies  the 
statute.  Cavanaugh  v.  Casselman,  88  Cal. 
543,  648,  540,  26  Pac.  515;  Vassault  v.  Ed- 
wards, 43  Cal.  458 ;  Worrall  v.  Munn,  5  N.  T. 
246,  55  Am.  Dec.  330;  Justice  v.  Lang,  42 
N.  T.  493,  1  Am.  Rep.  576.  In  Toomy  v. 
Dunphy,  86  Cal.  639,  25  Pac.  130,  the  fol- 
lowing writing,  signed  by  the  defendant,  was 
held  sufficient  to  meet  the  requirement  of 
the  statute:  "Henry  Toomy  can  arrange  for 
the  sale  of  my  ranch  In  Nevada,  as  per  writ- 
ten memorandum." 

There  are  some  other  points  of  minor  im- 
portance advanced  by  the  appellant,  but  they 
are  so  wanting  in  merit  that  It  Is  not  deemed 
necessary  to  notice  them  herein. 

The  appeal  is  wholly  without  a  meritori- 
ous foundation  for  its  support 

The  judgment  Is  affirmed. 

We  concur:  ELLISON,  Presiding  Judge 
pro  tem. ;  BURNETT,  J. 


ACTON  ROCK  CO.  v.  LONE  PINE  UTILI- 
TIES CO.    (Civ.  3021.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 2,  California.  Dec.  4, 1919.) 

1.  Frauds,  statute  or  <&=>  104— Subsequent 

WRITING  VALIDATES  PREVIOUS  OBAL  AGREE- 
MENT. 

Though  an  oral  lease  of  a  machine,  with  op- 
tion to  purchase,  was  not  enforceable  under  the 
statute  of  frauds  (Civ.  Code,  f  1624,  subd.  4), 
the  subsequent  reduction  to  writing  of  the 
agreement  made  the  lease  enforceable  from  the 
date  of  the  oral  agreement. 

2.  Bailment  «=>30— Variance  as  to  date  or 

CONTRACT  IMMATERIAL. 

Variance  between  allegations  that  a  con- 
tract for  the  lease  of  an  electric  shovel  was 


made  on  a  certain  date,  and  proof  that  an  oral 
agreement  was  made  at  an  earlier  time,  which 
was  reduced  to  writing  on  the  date  mentioned 
in  the  complaint,  held  an  immaterial  variance 
not  affecting  defendant's  substantial  rights. 

3.  Landlord  and  tenant  «=»71— Lease  mat 
operate  retrospectively. 

A  lease  may  operate  retrospectively  from 
the  date  of  its  execution. 

4.  Bailment  ®=>5— Electric  shovel  suffi- 
ciently DELIVERED  UNDER  "F.  O.  B."  AGREE- 
MENT. 

Under  a  lease  requiring  an  electric  shovel 
to  be  delivered  by  the  lessor  "f .  o.  b.  cars"  at  a 
named  point,  the  term  "f.  o.  b."  means  free 
on  board,  and  was  sufficiently  'complied  with 
where  the  shovel  stood  on  its  own  wheels  or 
trucks  on  a  railroad  siding  at  the  named  point 
ready  to  be  hauled  as  part  of  a  train,  and  it 
was  unnecessary  to  give  any  special  notice  of 
delivery. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  F.  O.  B.] 

Appeal  from  Superior.  Court,  Los  Angeles 
County;  Paul  J.  McCormlck,  Judge. 

Action  by  the  Acton  Rock  Company  against 
the  Lone  Pine  Utilities  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

John  O.  Bender,  of  Los  Angeles,  for  appel- 
lant. 

Gurney  E.  Newlin,  of  Los  Angeles,  for  re- 
spondent. 

i  FINLAYSON,  P.  J.  This  Is  an  action  for 
rent  on  the  lease  of  an  electric  shovel,  and 
likewise  to  recover  for  failure  to  redeliver  the 
shovel  in  good  condition  after  termination  of 
the  lease.  Defendant  appeals  from  a  judg- 
ment in  plaintiff's  favor. 

On  November  1, 1913,  plaintiff  was  the  own- 
er of  a  model  50  Marlon  electric  shovel,  then 
standing  upon  Its  own  trucks  on  a  siding  of 
the  Southern  Pacific  Company  at  that  com- 
pany's station  In  Tejunga,  in  Los  Angeles 
county.  It  had  beeu  brought  from  Marlon, 
Ohio,  on  Its  own  wheels,  attached  to  a  train 
of  cars.  On  November  1,  1913,  plaintiff  and 
defendant,  through  the  president  of  the  for- 
mer and  the  vice  president  and  manager  of 
the  latter,  orally  agreed  upon  a  lease  of  the 
shovel  to  defendant  for  one  year,  commenc- 
ing November  1,  1913,  for  the  sum  of  $3,650, 
being  at  the  rate  of  $10  per  day.  On  the 
some  day  a  written  instrument,  embodying 
the  terms  of  the  oral  lease,  as  well  as  an 
option  giving  defendant  the  optional  right  to 
purchase  the  shovel,  was  executed  by  plain- 
tiff, and  thereupon  given  to  defendant  for  ex- 
ecution by  it.  Later  it  was  executed  by  de- 
fendant and  returned  to  plaintiff.  As  the 
written  Instrument  bears  date  January  17, 
1914,  It  may  be  presumed  that  that  was  the 
date  of  Its  execution  by  defendant 
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The  writing,  bo  far  as  material  to  the  ques- 
tions presented  on  this  appeal,  Is  as  follows: 

"This  agreement,  made  and  entered  into  this 
17th  day  of  January,  1914,  by  and  between  Ac- 
ton Rock  Company,  a  corporation,  hereinafter 
termed  the  'lessor,'  as  party  of  the  first  part, 
and  Lone  Pine  Utilities  Company,  a  corpora- 
tion, hereinafter  termed  the  'lessee,'  as  party 
of  the  second  part,  witnesaeth:  That  for  and 
in  consideration  of  the  rental  hereinafter  speci- 
fied, and  of  the  conditions  and  covenants  here- 
inafter set  forth  on  the  part  of  the  lessee  to 
be  performed,  the  lessor  does  by  these  presents 
lease  and  demise  unto  the  said  leasee  that  cer- 
tain model  50  Marion  electric  shovel,  owned  by 
said  lessor  and  now  located  at  Tejunga,  in  the 
county  of  Los  Angeles,  state  of  California,  for 
the  period  of  one  (1)  year,  commencing  on  the 
first  day  of  November,  1913,  and  ending  on  the 
thirty-first  day  of  October,  1914;  said  electric 
shovel  to  be  delivered  by  the  lessor  to  the  les- 
see at  the  commencement  of  said  term  f.  o.  b. 
cars  at  .  Tejunga,  California.  •  •  *  And  in 
consideration  of  the  premises  the  said  lessee 
does  hereby  hire  from  the  lessor  said  .electric 
shovel  for  said  period  of  one  year,  and  does 
covenant  and  agree  that  it  will  pay  rental  for 
said  electric  shovel  at  the  rate  of  ten  dollars 
per  day,  Including  Sundays,  said  rental  to  be 
payable  *  *  *  in  the  sum  of  thirty-six  hun- 
dred and  fifty  and  no/100  dollars  ($3,660.00). 
*  *  *  The  said  lessee  does  further  agree 
that  *  *  *  it  will  return  said  leased  prop- 
erty to  the  lessor  in  good  order  and  condition 
(reasonable  wear  and  tear  thereof  excepted)  by 
delivering  said  electric  shovel  f.  o.  b.  cars  at 
any  shipping  point  in  Southern  California  des- 
ignated by  the  lessor." 

Until  some  time  in  February  or  March, 
1914,  when  it  was  washed  ofT  the  tracks  of 
the  Southern  Pacific  Company  and  thrown 
upon  Its  side  by  freshets  due  to  a  heavy 
flood,  the  shovel  remained  at  the  railroad 
company's  siding  at  Tejunga,  resting  on  its 
own  trucks.  After  it  was  washed  oft  the  rail- 
road tracks  in  February  or  March  of  1914,  it 
remained  on  Its  side  until  replaced  by  plain- 
tiff. This  was  after  the  expiration  of  the 
term  of  the  lease.  At  the  time  when  the  oral 
lease  was  made  by  plaintiff  and  defendant, 
which  was  also  the  day  when  plaintiff  execut- 
ed the  written  instrument,  November  1,  1913, 
defendant  expected  to  use  the  shovel  In  Cajon 
Pass,  San  Bernardino  county,  and  to  pay  the 
freight  for  hauling  the  shovel  from  Tejunga 
to  Cajon  Pass  and  back  again  at  the  expira- 
tion of  the  lease,  unless,  in  the  meantime,  it 
elected  to  exercise  its  optional  right  to  pur- 
chase the  shovel.  At  all  times  after  the  ex- 
ecution of  the  written  lease  by  plaintiff  on 
November  1, 1913,  until  washed  off  the  tracks 
by  the  flood  of  the  following  spring,  'the 
shovel,  upon  its  own  wheels  on  the  siding  at 
Tejunga,  and  without  any  cost  to  defendant 
other  than  the  payment  of  the  freight  from 
Tejunga  to  Cajon  Pass,  or  other  destination, 
was  in  a  condition  to  be  moved  to  Cajon  Pass, 
or  elsewhere,  by  defendant,  or  by  the  rail- 
road as  defendant's  agent. 


In  pleading  Its  cause  of  action,  plaintiff,  in 
its  complaint,  alleges: 

"That  on  or  about  the  17th  day  of  January, 
1914,  said  plaintiff  entered  into  a  certain  agree- 
ment in  writing  with  said  defendant  wherein 
and  whereby  said  plaintiff  leased  and  demised 
unto  said  defendant,  and  said  defendant  hired 
from  said  plaintiff,  one  model  50  Marion  elec- 
tric shovel  for  the  period  of  one  (1)  year,  com- 
mencing on  the  first  day  of  November,  1913, 
and  ending  on  the  Slst  day  of  October,  1914, 
for  the  rental  of  ten  ($10.00)  'dollars  per  day, 
including  Sundays,  which  said  rental,  to  wit, 
the  sum  of  three  thousand  six  hundred  fifty 
($3,650.00)  dollars,  said  defendant  agreed  to 
pay  on  or  before  the  Slst  day  of  October, 
1914." 

This  allegation,  though  not  stating  all  the 
facts,  conforms  to  the  facts  so  far  as  It  goes. 
There  was  an  oral  lease  on  November  1,  1913, 
and  on  that  date  there  likewise  was  a  written 
lease,  embodying  the  terms  of  the  oral  lease, 
but  executed  by  plaintiff  only.  It  was  not 
until  January  17,  1914,  that  defendant  obli- 
gated Itself  In  writing,  though  It  had  orally 
leased  the  shovel  on  the  first  day  of  the  pre- 
ceding November. 

[1, 2]  Appellant  claims  that  because  the 
complaint  alleges,  and  the  court  finds,  that 
the  written  contract  was  entered  Into  on 
January  17,  1914,  to  take  effect  as  a  lease 
from  November  1,  1913,  it  is  Impossible  as  a 
contract  of  lease,  that  It  was  impossible  of 
performance,  and  that,  therefore,  no  cause  of 
action  Is  alleged  in  the  complaint  or  found  by 
the  court  There  is  no  merit  In  this  conten- 
tion.  Assuming,  for  the  purpose  of  the  de- 
cision, that,  because  the  contract  gives  de- 
fendant the  optional  right  to  purchase,  the 
contract  Is  within  subdivision  4  of  our  statute 
of  frauds  (Civ.  Code,  {  1624),  and,  assuming, 
further,  that  the  contract  Is  indivisible,  and 
that  no  part  of  it  became  binding  on  defend- 
ant until  signed  by  it,  nevertheless  the  oral 
agreement  was  not  absolutely  void  or  invalid : 
it  merely  lacked  the  necessary  evidence  of  its 
existence — evidence  which  later  was  supplied 
when  defendant  signed  the  written  contract 
and  returned  it  to  plaintiff.  In  re  Balfour,  14 
Cal.  App.  261,  111  Pac.  615.  Or  if,  until  the 
writing  waB  signed  by  defendant,  the  con- 
tract should  be  deemed  to  be  invalid,  in  so 
far  as  the  creation  of  any  obligation  by  de- 
fendant is  concerned,  nevertheless,  the  execu- 
tion of  the  Instrument  by  defendant,  on  Jan- 
uary 17, 1914,  not  only  supplied  the  necessary 
legal  evidence,  but  confirmed  'the  oral  lease 
that  had  been  made  on  the  1st  day  of  Novem- 
ber next  preceding,  and  which  was  evidenced 
by  the  writing  that  day  signed  by  plaintiff 
And  from  the  date  of  the  execution  of  the 
instrument  by  defendant,  the  previously  made 
lease,  now  evidenced  by  a  writing  signed  by 
defendant,  but  which  it  had  consented  to  on 
November  1,  1913,  was  valid  and  enforceable 
as  a  lease  made  on  November  1,  1913— a« 
much  so  as  If  the  writing  had  been  signed 
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on  that  date  by  defendant  as  well  as  plaintiff. 
In  re  Balfour,  supra.  The  mistake  In  the 
complaint  as  to  the  date  when  plaintiff  and 
defendant  entered  into  the  contract  gave  rise 
to  an  immaterial  variance,  and  no  substantial 
right  of  defendant  was  affected  thereby. 

[3]  Not  only  did  the  writing,  when  signed 
by  defendant  on  January  17, 1914,  confirm  the 
previously  made  oral  lease,  but  it  is,  more- 
over, the  established  rule  that  a  lease,  as  to 
Its  commencement,  may  operate  retrospective- 
ly from  the  date  of  its  execution  as  well  as 
prospectively.  24  Oyc.  960 ;  Johnson  v.  Stagg, 
2  Johns.  (N.  Y.)  610.  Assuming  that,  where 
a  lease  commences  retrospectively,  the  tenant 
is  not  liable  for  the  breach  of  a  covenant 
occurring  after  the  commencement  of  the 
term,  but  before  the  execution  of  the  lease, 
still  in  the  Instant  case  the  defendant  is  liable 
for  the  sum  agreed  upon  as  the  total  rental 
for  the  use  of  the  shovel,  for  it  agreed,  in 
writing,  to  pay  a  fixed  and  certain  total 
amount,  namely,  $3,650. 

[4]  The  lease  provides  that  "said  electric 
shovel  shall  be  delivered  by  the  lessor  to  the 
lessee  at  the  commencement  of  said  term,  f.  o. 
b.  cars  at  Tejunga,  California."  It  is  claimed 
that  plaintiff  never  delivered  the  shovel  to 
defendant  as  agreed.  This  is  an  untenable 
claim.  The  initials  f.  o.  b.,  standing  for  the 
expression  "free  on  board,"  used  frequently  in 
mercantile  contracts,  imply  that  the  lessor 
or  vendor,  as  the  case  may  be,  will  save  the 
lessee  or  vendee  from  any  expense  attending 
the  bringing  of  the  article  leased  or  sold  to 
the  point  named,  whether  it  be  the  initial 
point  of  transportation,  as  in  the  instant  case, 
or  the  final  destination  of  the  consignment, 
as  is  frequently  the  case.  In  the  instant 
case,  not  only  was  the  initial  point  of  trans- 
portation—Tejunga,  Los  Angeles  county— the 
place  designated  as  the  point  where  plaintiff 
was  to  deliver  the  shovel  f.  o.  b.  the  cars,  but, 
as  testified  to  by  defendant's  vice  president,  it 
was  understood  that  defendant  itself  should 
pay  the  freight  from  Tejunga  to  Gajon  Pass, 
the  point  of  final  destination.  Under  this 
state  of  facts,  plaintiff  did  everything  requi- 
site to  a  delivery  as  agreed.  The  shovel  was 
at  Tejunga;  It  stood  on  its  own  wheels  or 
trucks  on  the  railroad  tracks  at  the  siding  at 
Tejunga.  It  is  obvious,  therefore,  that,  with- 
out any  further  act  on  plaintiff's  part,  it 
could  be  coupled  to  a  train  of  cars  and  hauled 
as  a  part  of  the  train  from  Tejunga  to  Cajon, 
Just  as  It  had  been  hauled  to  this  state  from 
Marlon,  Ohio.  Plaintiff  exercised  no  control 
over  It  after  the  completion  of  the  oral  con- 
tract of  November  1,  1913.  Defendant  knew 
all  the  circumstances.  Upon  paying  the 
freight,  as  It  was  understood  It  should,  de- 
fendant was  free  to  take  actual  manual  pos- 
session at  any  time  after  It  entered  into  the 
oral  lease  on  November  1,  1913,  and  cause 
the  shovel  to  be  moved  by  the  railroad  com- 


pany to  any  place  where  it  might  wish  to  use 
It  In  fact,  the  evidence  shows  that  defend- 
ant considered  the  shovel  under  its  control 
for  use  by  It  during  the  term  of  the  lease. 
On  March  25, 1914,  after  the  shovel  had  been 
turned  on  Its  side  by  the  flood  heretofore 
referred  to,  defendant's  vice  president  and 
manager  wrote  a  letter  to  the  Southern  Pa- 
cific Company,  requesting  that  company  to 
have  a  wrecking  crew  raise  the  shovel  and 
"place  It  on  the  tracks  *  •  *  and  send  us 
the  bill."  Since  defendant  at  all  times  knew 
that  the  shovel  was  at  the  point  designated, 
resting  on  trucks,  in  a  condition  to  be  hauled 
by  the  railroad  to  any  point  of  destination 
that  it  might  desire,  and  without  any  expense 
whatever  to  defendant  other  than  the  freight 
from  Tejunga  to  the  point  of  destination,  It 
was  not  necessary  for  plaintiff  to  give  de- 
fendant any  special  notice  of  delivery.  At  all 
times  after  plaintiff  signed  the  written  lease 
on  November  1, 1918,  defendant  bad  the  right 
to  take  possession  and  assume  control  of  the 
shovel,  without  any  act  on  plaintiff's  part 
whatsoever. 

There  .are  no  other  points  that  merit  notice. 

Judgment  affirmed. 

We  concur:  SLOANE,  J.;  THOMAS,  J. 


In  re  BUNDY'S  ESTATE.    (Civ.  2060.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia. Nov.  28, 1919.  Hearing  Denied 
by  Supreme  Court  Jan.  26,  1920.) 

1.  Insane  persons  «=>  27— Conclusion  op 
trial  court  upon  conflicting  evidence 
conclusive. 

Ill  a  proceeding  for  adjudication  of  incom- 
petency and  appointment  of  a  guardian,  where 
evidence  as  to  the  incompetent  ward's  residence 
was  sharply  conflicting,  the  appellate  court  is 
bound  by  the  trial  court's  conclusion. 

2.  Insane  persons  <S=»28— Proper  to  allow 

PETITIONER  FOR  GUARDIANSHIP  ATTORNEY'S 

FEE. 

An  applicant  for  adjudication  of  incompe- 
tency and  for  letters  of  guardianship  acts  for 
and  on  behalf  of  one  who  cannot  act  for  himself, 
and  the  filing  of  petition  and  hearing  thereon 
are  indispensable  steps  for  preserving  the  trust 
fund  of  the  incompetent ;  and,  in  view  of  Code 
Civ.  Proc.  {  1720,  authorizing  costs  "as  justice 
may  require,"  the  petitioner  for  guardianship 
may  be  allowed  an  attorney's  fee. 

8.  Just  <8=»19(8>— Incompetent  has  no  bight 
to  trial  by  jubt  in  proceedings  fob  ad- 
judication of  incompetency  and  appoint- 
ment of  guardian. 
In  view  of  Code  Civ.  Proc.  ft  1716,  1717, 
1808,  guardianship  proceedings  are  probate  pro- 
ceedings of  purely  statutory  origin,  and  are 
governed  by  the  provisions  of  the  probate  law, 
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and  no  constitutional  right  to  jury  trial  exists,  [ 
since  snch  right  is  confined  to  those  cases  only ' 
which  were  recognized  at  common  law,  and  nei- 
ther such  sections  nor  sections  1312,  1330,  1763, 
1764,  or  1766  confer  any  right  to  Jury  trial  in 
proceedings  under  section  1763,  notwithstand- 
ing such  right  exists  on  the  question  of  restora- 
tion to  competency. 

Appeal  from  Superior  Court,  Sacramento 
County;  Malcolm  C.  Glenn,  Judge. 

Petition  of  Edna  Miller  to  have  W.  I* 
Bundy  adjudged  incompetent  and  a  guardian 
appointed  for  his  person  and  estate,  and 
from  an  adjudication  against  said  Bundy  be 
appeals.  Affirmed. 

Call  &  Call  and  Edward  P.  Wehrle,  all  of 
Los  Angeles,  for  appellant. 

Thomas  B.  Lee  per  and  O.  G.  Hopkins,  both 
of  Sacramento,  for  respondent 

PREWETT,  Judge  pro  tem.  On  petition  of 
one  Edna  Miller,  a  niece,  the  above-named 
appellant  was  adjudged  incompetent  by  the 
superior  court  of  the  county  of  Sacramento 
and  a  guardian  appointed  for  his  person  and 
estate. 

The  appellant,  Bundy,  in  his  answer  alleg- 
ed that  he  was  a  resident  of  the  county  of 
Los  Angeles,  and  denied  the  Jurisdiction  of 
the  court  In  addition  to  this  he  denied  the 
allegations  as  to  bis  Incompetency,  and  de- 
manded, In  writing,  that  the  Issues  be  tried 
before  a  Jury.  A  jury  was  accordingly  Im- 
paneled and  a  trial  was  had.  The  Jury  disa- 
greed, and  the  court  thereupon  announced 
that  it  regarded  the  verdict  of  a  Jury  as  ad- 
visory only,  and  proceeded  to  determine  the 
Issues  adversely  to  the  appellant  Findings 
and  judgment  were  filed  in  due  course.  The 
appellant  appealed  therefrom  to  the  Supreme 
Court,  and  that  tribunal  transferred  the  mat- 
ter to  this  court  for  determination. 

[1]  1.  The  claim  of  the  appellant  that  he 
was  a  resident  of  the  county  of  Los  Angeles 
need  be  no  further  noticed  than  to  say  that 
the  evidence  bearing  thereon  is  sharply  con- 
flicting, and,  under  well-established  princi- 
ples, this  court  is  bound  by  the  conclusions  of 
the  trial  court 

[2]  2.  The  trial  court  allowed  to  the  con- 
testant a  fee  for  the  attorneys  employed  by 
her  to  present  the  petition,  and  the  point  is 
urged  that  this  allowance  is  In  contravention 
of  a  line  of  decisions  in  this  state  touching 
the  question.  It  is  quite  true  that  such  fees 
are  not  allowed  in  ordinary  probate  proceed- 
ings when  they  are  Incurred  for  the  benefit 
of  the  person  employing  the  attorney. 

"Moreover,  in  snch  a  contest  the  public  ad- 
ministrator was  not  acting  as  a  trustee  of  the 
estate  of  the  deceased,  but  acting  solely  in  and 
for  his  own  interest.  *  *  •  Hence  the  serv- 
ices bo  rendered  constituted  no  basis  for  the  al- 
lowance of  statutory  fees."    Estate  of  Murphy, 


171  Cal  699,  164  Pac.  839;  Estate  of  Byrne, 
122  Cal.  261,  64  Pac.  957,  1015. 

But  in  a  guardianship  application  the  in- 
terests to  be  considered  by  the  court  and  the 
principles  to  be  applied  are  quite  unlike 
those  in  an  ordinary  administration.  In  the 
case  of  the  death  of  a  person  some  one  suc- 
ceeds to  the  estate,  and  presumably  will  look 
after  his  own  interests.  An  applicant  for 
letters  of  administration  acts  in  his  own  in- 
terest bat  In  the  case  of  an  application  for 
letters  of  guardianship  the  applicant  acts  for 
and  on  behalf  of  one  who  cannot  act  for  him- 
self. An  incompetent  person  is  helpless  and 
the  law  must  think  and  act  for  him.  The  fil- 
ing of  the  petition  and  the  hearing  thereon 
are  Indispensable  steps  in  the  preservation  of 
the  trust  fund.  The  court,  as  general  con- 
servator of  the  rights  of  incompetents  and 
other  helpless  persons,  Is  solicitous  that  an 
application  be  filed  to  the  end  that  it  may  as- 
sume control  of  his  estate  and  preserve  it  for 
the  owner. 

Even  in  the  case  of  an  ordinary  adminis- 
tration, it  has  been  held  that  the  court  may, 
In  the  exercise  of  its  discretion,  allow  attor- 
ney's fees  in  the  case  of  a  bona  fide  contest. 
Estate  of  Simmons,  43  Cal.  543.  And  section 
1720,  Code  of  Civil  Procedure,  clearly  au- 
thorizes the  court  in  its  discretion  to  order 
costs  paid  to  any  party  "as  Justice  may  re- 
quire." Estate  of  Berthol,  163  CaL  345,  125 
Pac.  750.  In  the  case  in  hand,  the  chief  mat- 
ter before  the  court  was  the  alleged  Incompe- 
tency of  the  appellant  and  this  Issue  was  de- 
termined against  him.  The  allowance  of  the 
attorney's  fee  to  the  petitioner  was  proper. 

[3]  3.  It  is  insisted  that  the  court  erred  is 
taking  the  matter  away  from  the  Jury  and  it- 
self deciding  the  issue.  This  constitutes  the 
chief  and  only  really  important  question  In 
the  case. 

It  is  clearly  seen  from  an  examination  of 
the  authorities  in  this  state  that  In  probate 
and  guardianship  proceedings,  tile  right  to 
move  for  a  new  trial,  the  right  to  demand  a 
trial  by  Jury,  and  the  duty  of  the  court  to 
file  written  findings,  in  cases  In  which  no  ju- 
ry Is  demanded,  are  each  and  all  coexistent 
in  a  given  case,  and  each  depends  upon  the 
further  point  as  to  whether  or  not  the  Code 
expressly  authorises  written  fssues  or  objec- 
tions. Authorities  upon  any  one  of  these 
four  points  are  decisive  of  the  law  as  to  all 
of  them. 

It  Is  settled  law  in  this  state  that  probate 
proceedings  are  special  in  their  nature  and 
purely  statutory  in  their  origin.  Smith  v. 
Westerfield,  88  Cal.  379,  26  Pac.  208;  Estate 
of  Strong,  119  Cal.  667  ;i  Reither  v.  Murdock, 
135  Cal.  201,  67  Pac.  784;  Estate  of  Dolbeer, 
153  Cal.  657,  96  Pac.  266,  15  Ann.  Cas.  207; 
Curtis  v.  Schell,  129  Cal.  220,  61  Pac.  951,  79 
Am.  St  Rep.  107 ;  Clark  v.  Superior  Court 
20  Cal.  App.  309,  128  Pac.  1018;  Matter  of 
O'Connor,  29  Cat  App.  233,  166  Pac.  113. 

1  El  Pac  1078. 
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Proceedings  In  guardianship  are  "probate 
proceedings,"  and  are  governed  by  the  provi- 
sions of  the  general  probate  law. 

"It  is  long  established  by  a  uniform  and  un- 
broken line  of  authorities  in  this  state  that  ap- 
peals in  probate  proceedings,  which,  of  course, 
include  proceedings  in  guardianship,  are  govern- 
ed exclusively  by  these  sections  of  the  Code." 
Estate  of  Dunphy,  158  Cal.  S,  109  Pac.  628. 

Section  1808,  Code  of  Civil  Procedure,  ex- 
pressly provides  that  the  provisions  of  the 
probate  act  relative  to  the  estates  of  deceas- 
ed persons,  so  far  as  they  relate  to  the  prac- 
tice in  the  superior  courts,  shall  apply  to 
guardianship  proceedings.  The  following 
sections  of  the  Code  of  Civil  Procedure  are 
pertinent  to  the  inquiry  as  to  the  right  of  a 
party  to  a  Jury  trial  in  guardianship  proceed- 
ings: 

"Sec.  1716.  All  issues  of  fact  joined  in  pro- 
bate proceedings  must  be  tried  in  conformity 
with  the  requirements  of  article  two,  chapter 
two  of  this  title,"  etc. 

"Sec.  1717.  If  no  jury  is  demanded,  the  court 
must  try  the  issues  joined,  and  sign  and  file  its 
decision  in  writing,  as  provided  in  sections  six 
hundred  and  thirty-two  and  six  hundred  and 
thirty-three.  If,  on.  written  demand,  a  jury  is 
called  by  either  party,  and  the  issues  are  not 
sufficiently  made  up  by  the  written  pleadings 
on  file,  the  court,  on  due  notice  to  the  opposite 
party,  must  settle  and  frame  the  issues  to  be 
tried,  and  submit  the  same,  together  with  the 
evidence  of  each  party,  to  the  jury,  on  which 
they  niust  render  a  verdict  Either  party  may 
move  for  a  new  trial,  upon  the  same  grounds 
and  errors,  and  in  like  manner,  as  provided  in 
this  Code  for  civil  actions." 

The  section  Just  quoted  provides  for  three 
distinct  proceedings,  to  wit:  (a)  The  filing 
of  written  findings  in  court  cases;  (b)  trial 
by  jury;  and  (c)  a  motion  for  a  new  trial; 
and  it  Implies  a  fourth,  (d)  the  necessity  for 
written  issues  in  the  cases  to  which  it  re- 
lates. There  are  three  general  classes  of 
probate  proceedings  in  this  state  with  refer- 
ence to  the  right  of  trial  by  jury.  In  the 
first  class  are  those  in  which  express  provi- 
sion is  made  for  jury  trials,  such  as  the  con- 
test of  a  will  before  probate,  the  contest  of  a 
will  after  probate,  and  proceedings  under  sec- 
tion 1766,  Code  of  Civil  Procedure,  for  the 
restoration  to.  competency  of  &  person  there- 
tofore adjudged  to  be  incompetent  See  sec- 
tions 1312,  1330,  and  1766,  Code  Civ.  Proa 
In  the  second  class  are  all  those  cases  where- 
in a  jury  may  be  demanded  under  sections 
1716  and  1717,  above  quoted.  These  are  the 
cases  in  which  written  issues  must  be  fram- 
ed and  in  which  a  party  can  move  for  a  new 
trial,  and  in  which,  if  tried  before  the  court 
written  findings  of  fact  must  be  filed.  An  ex- 
ample of  this  class  is  the  case  of  a  petition 
for  partial  distribution.  Estate  of  Baird,  173 
Cal.  622,  160  Pac.  1078.  In  the  third  and 
largest  class  are  embraced  all  those  matters 
in  the  trial  of  which  a  party  has  not  the 


right  to  demand  a  jury,  such  as  settlement  of 
accounts,  family  allowances  and  exemptions, 
admeasurement  of  homesteads,  eta 

The  court  is  relieved,  at  the  outset  from 
any  concern  as  to  a  possible  invasion  of  the 
constitutional  right  of  the  appellant  to  a 
trial  by  jury,  since  it  is  well  established  that 
this  right  extends  to  those  cases  only  in 
which  a  right  of  trial  by  Jury  was  recogniz- 
ed at  common  law. 

"The  right  to  demand  a  trial  by  jury  in  pro- 
bate proceedings  was  not  given  by  the  common 
law.  It  exists  in  this  state  only  where  it  is 
given  by  some  statute."  Estate  of  Baird,  supra. 

"It  has  been  held  that  the  right  of  trial  by 
jury  is  secured  by  the  Constitution  only  in  cases' 
in  which  it  had  previously  existed,  in  the  ad- 
ministration of  justice,  according  to  the  course 
of  the  common  law.  'Probate  matters  belonged 
to  the  ecclesiastical  jurisdiction,  where  a  jury 
was  not  a  right"  Estate  of  Moore,  72  OaL 
335,  13  Pac.  880. 

"It  follows  then,  in  the  absence  of  a  statute 
providing  for  trial  by  jury,  probate  proceedings 
have  always  been  heard  by  the  court  without 
the  intervention  of  a  jury.  Only  in  those  pro- 
bate proceedings  where  the  statute  expressly 
confers  the  right  to  a  trial  by  jury  does  the 
right  exist"  Estate  of  Dolbeer,  153  Cal.  657, 
96  Paa  266,  15  Ann.  Cas.  207;  Matter  of 
O'Connor,  supra. 

In  a  clear  and  extended  exposition  of  this 
question  Mr.  Justice  Hart  speaking  for  this 
court  in  the  last-mentioned  case,  shows  that 
the  right  to  a  trial  by  jury  in  a  case  analo- 
gous to  this  did  not  exist  at  common  law. 
The  following  extract  therefrom  Is  illumina- 
tive of  the  question: 

"The  theory  upon  which  such  inquisitions 
were  conducted  in  a  summary  manner  without 
the  aid  of  a  jury  was  doubtless  that  the  proceed- 
ing does  not  involve  an  inquiry  as  to  whether  a 
crime  had  been  committed,  .nor  was  the  com- 
mitment of  the  patient  intended  as  a  punish- 
ment but  that  its  purpose  was  for  the  sole  ben< 
efit  of  the  patient  by  facilitating  the  propev 
treatment  for  his  disease  and  at  the  same  time 
protecting  his  estate  from  being  lost  or  destroy- 
ed by  that  improvidence  which  necessarily  ac- 
companies a  defect  of  will  or  understanding  ot 
by  impositions  practiced  upon  the  incompetent" 
eta 

And  further: 

"The  proceeding  does  not  involve  a  trial,  but 
in  analogy  to  the  common-law  proceeding  in  in- 
sanity cases,  is  a  mere  inquisition,  by  way  of  a 
special 'proceeding,  the  determination  of  which 
should  be  left,  as  the  law  intends,  largely  to 
persons  possessing  the  learning  of  experts,  and 
not  to  laymen,  of  whom  juries  are  ordinarily 
composed,  and  who  do  not  nor  are  expected  to, 
possess  the  training  and  learning  essential  to  a 
just  and  intelligent  solution  of  a  scientific  ques- 
tion such  as  is  necessarily  involved  in  a  pro- 
ceeding whose  purpose  is  to  ascertain  and  deter- 
mine whether  a  person,  from  whatsoever  cause, 
is  suffering  from  some  serious  mental  infirmity." 

In  Ex  parte  Ah  Peen,  51  Cal.  280,  the  Su- 
preme Court  held  that  a  proceeding  for  the 
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commitment  of  a  person  to  a  state  reform 
school  Is  not  one  in  which  a  right  of  trial 
by  Jury  exists. 

4.  It  remains,  then,  to  Inquire  whether  the 
appellant  is  entitled  to  a  trial  by  Jury  under 
any  provision  of  the  statute.  There  are  no 
probate  provisions  which  relate  to  a  general 
right  of  trial  by  Jury,  other  than  those  here- 
in quoted ;  hence,  if  appellant  has  the  right 
at  all,  it  is  by  virtue  of  the  provisions  of  sec- 
tions 1716  and  1717.  We  think  it  .clear  that 
these  sections  do  not  provide  for  a  Jury  trial 
in  incompetency  proceedings.  Sections  1763 
and  1764,  Code  of  Civil  Procedure,  under 
which  the  proceeding  was  Instituted,  make 
no  provision  for  objections  or  answer  of  any 
kind,  whether  written  or  oral,  nor  do  they 
provide  for  the  filing  of  findings  by  the  court. 
On  the  contrary  they  clearly  Imply  that  the 
court  must  proceed  to  determine  the  truth 
'of  the  allegations  of  the  petition,  even 
though  no  objections  be  filed  by  any  one.  In 
other  words,  they  make  no  provision  for  the 
making  up  of  Issues  of  fact,  and,  since  the 
court  must  determine  the  truth  of  the  allega- 
tions of  the  petition  in  any  event  there  re- 
mains no  office  for  issues  to  perform,  even  if 
they  were  authorized.  If  the  Code  does  not 
expressly  provide  for  issues  of  fact,  the  right 
to  a  Jury  trial  does  not  exist 

"We  think  it  must  be  taken  as  established  by 
the  decisions  that,  in  any  probate  proceedings 
in  which  the  statute  authorizes  the  formation 
of  issues  of  fact,  either  party  is,  under  sections 
1716  and  1812,  entitled  to  a  Jury  trial  at  his 
option."  Estate  of  Baird,  173  Cal.  622,  160 
Pac.  1078. 

"We  are  satisfied  that  it  must  be  taken  as 
established  in  this  state  that,  under  our  law  as 
it  now  exists,  a  motion  for  a  new  trial  of  any 
issue  of  fact  actually  made  and  determined  in 
any  proceeding  in  probate  will  lie  when  the  law 
expressly  authorizes  issues  of  fact  to  be  framed 
in  such  proceeding."  Carter  v.  Waste,  168  Cal. 
23, 112  Pac.  727. 

In  the  Estate  of  Franklin,  133  Cal.  586,  65 
Pac.  1081,  It  is  distinctly  held  that  the  rea- 
soning as  to  the  right  of  trial  by  Jury  clear- 
ly Includes  a  motion  for  a  new  trial.  In  the 
Estate  of  Land,  166  Cal.  538,  137  Pac  246, 
the  court  held  that  a  contestant  of  a  will  was 
not  entitled  to  submit  to  the  Jury  the  ques- 
tion as  to  the  fact  of  his  interest  in  the  es- 
tate. 

"The  provisions  relating  to  the  right  to  move 
for  a  new  trial  and  those  upon  the  right  to.  a 
trial  by  Jury  •  •  •  are  similar;  the  two 
propositions  are  cognate,  and  are  governed  by 


(Cal. 

the  same  *  •  •  principles."  (Estate  of  Baird, 
supra.) 

Further  along  in  the  same  opinion  the  court 
says: 

"We  think  it  must  be  taken  as  established 
by  the  decisions  that,  in  any  probate  proceeding 
in  which  the  statute  authorizes  the  formation 
of  issues  of  fact,  either  party  is,  under  sections 
1716  and  1312,  entitled  to  a  Jury  trial  at  his 
option." 

In  the  case  before  the  court,  written  ob- 
jections were  filed  by  the  appellant,  bat  the 
court,  in  Leach  v.  Pierce,  93  Cal.  618,  29  Pac. 
235,  held  that  unauthorized  objections  do  not 
raise  issues  within  the  meaning  of  the  Code. 
In  re  Moore,  72  Cal.  340,  13  Pac.  880,  lays 
down  a  similar  rule.  The  Estate  of  Dolbeer, 
153  Cal.  657,  96  Pac.  266,  15  Ann.  Cas.  207, 
contains  a  valuable  review  of  the  legislation 
leading  up  to  the  present  enactments. 

The  statutes  furnish  a  number  of  instances 
In  the  case  of  special  proceedings,  wherein 
a  party  may  call  a  Jury  subsequently  to  the 
original  adjudication.  For  instance,  In  pro- 
ceedings for  the  commitment  of  a  person  to 
a  state  hospital  for  the  insane,  no  provision 
Is  made  for  a  trial  by  jury,  but,  if  committed, 
he  may  immediately  call  for  a  re-examina- 
tion of  the  question  before  a  jury.  So,  also, 
In  a  contest  of  a  will  filed  after  the  will  has 
been  admitted  to  probate,  the  contestant  may 
call  a  jury,  if  no  jury  was  called  to  try  the 
original  issue. 

Lastly,  although  no  provision  is  made  in 
section  1763  for  trial  by  Jury,  a  person  de- 
clared under  that  section  to  be  Incompetent 
may  have  the  question  as  to  his  restoration 
to  competency  tried  before  a  Jury,  as  provid- 
ed in  section  1766.  The  fact  that  the  Legis- 
lature has  seen  fit  to  provide,  ex  lndustria, 
for  a  Jury  trial  in  restoration  proceedings 
raises  a  strong  implication  that  it  deliberate- 
ly Intended  to  deny  a  Jury  trial  in  the  orig- 
inal inquiry. 

The  conclusion  of  the  court  is  that  proceed- 
ings under  section  1763  are  controlled  by  the 
general  provisions  of  the  probate  law;  that 
no  authority  exists  for  the  filing  or  joinder 
of  Issues  of  fact  therein,  and  hence  that  in 
such  proceeding  the  right  of  trial  by  Jury 
does  not  exist  The  trial  court  committed  no 
error  in  trying  the  Issues  tendered  by  the  pe- 
tition without  the  aid  of  a  Jury. 

The  order  appealed  from  Is  affirmed. 

We  concur:    ELLISON,  Presiding  Judge 
pro  tem. ;  BURNETT,  J. 
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FIRTH  v. 


FIRTH  v.  SOUTHERN  PAO.  OO.  •  815 

<m  P.) 

There  were  three  box  cars  on  the  passing 
SOUTHERN  PAO.  CO.        track  north  of  Shasta  street,  one  of  them 
(Civ.  2028.)  projecting  slightly  into  the  street   On  the 

switch  track  there  was  a  car  projecting 
nearly  half  way  into  the  street  from  the 
south.  The  engine  was  about  a  block  north 
of  Shasta  street,  on  the  house  track,  and  Its 
bell  was  ringing.  The  witness  said  it  was 
twilight;  that  the  lights  on  his  automobile 
were  lit,  and  there  was  a  street  light  on  the 
west  side  of  the  track;  that  he  approached 
the  track  at  a  rate  of  between  10  and  15 
miles  an  hour;  that  when  he  got  to  a  point 
40  or  60  feet  west  of  the  main  line  track  he 
stopped  "dead  still."  He  then  started  up, 
and  was  crossing  the  tracks  at  a  rate  of 
about  5  miles  an  hour.  When  he  reached  the 
passing  track,  he  saw  two  or  three  cars 
standing  north  of  Shasta  street ;  be  also  saw 
the  car  standing  on  the  spur  track,  and  had 
to  go  a  little  to  the  north  to  get  through. 
When  be  reached  the  house  track,  there  was 
a  freight  car  coming  from  the  north,  with  no 
light  and  no  person  on  it  that  be  could  see. 
The  car  struck  his  automobile,  badly  dam- 
aging it 

The  deposition  of  W.  I.  Snook  was  read. 
He  was  night  watchman  for  the  Chico  Con- 
struction Company  and  witnessed  the  acci- 
dent He  corroborated  the  testimony  of  the 
plaintiff  as  to  the  fact  that  he  stopped  be- 
fore reaching  the  tracks,  and  said  that  he  was 
traveling  across  the  tracks  at  about  6  miles 
an  hour.  An  automobile  expert  was  called 
as  a  witness,  and  fixed  the  damage  to  plain- 
tiff's car  at  about  $600,  and  plaintiff  rested 
his  case. 

Thereupon  defendant  moved  for  a  nonsuit 
on  the  ground  "that  the  accident  occurred 
solely  and  absolutely  by  reason  of  plaintiff's 
own  negligence  and  carelessness."  The  mo- 
tion was  denied.  The  division  engineer  of 
the  Shasta  division  of  the  defendant  com- 
pany was  called  as  a  witness  for.  defendant 
ans)  explained  a  map,  which 'was  introduced 
in  evidence,  showing  the  conditions  at  the 
scene  of  the  accident  A  witness  also  gave 
testimony  for  the  defendant  to  the  effect  that 
the  damage  to  plaintiff's  car  amounted  ap- 
proximately to  $500,  and  thereupon  defend- 
ant rested  its  case. 

[1]  The  only  point  made  here  is  that  the 
evidence  does  not  support  the  finding  that 
the  defendant  was  guilty  of  the  negligence 
proximately  causing  the  damage  complained 
of;  it  being  the  contention  that  the  plaintiff 
was  himself  guilty  of  contributory  negligence 
without  which  the  accident  could  not  and 
wonld  not  have  occurred.  We  cannot  say,  as 
a  matter  of  law,  that  the  evidence  does  not 
support  the  findings. 

It  was  shown  that  the  plaintiff  approached 
the  railroad  tracks  at  a  reasonable  rate  of 
speed,  and  that,  before  attempting  to  make 
the  crossing,  he  stopped,  looked, and  listened; 


(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia. Dec.  1, 1819.  Hearing  Denied  by 
Supreme  Court  Jan.  29,  1920.) 

1.  Railroads  «j=»348(2)  —  Evidence  suffi- 
cient to  show  negligence  at  cbossing 
damaging  automobile. 

Evidence  held  to  support  a  finding  that  de- 
fendant railroad  was  guilty  of  negligence  prox- 
imately causing  the  damages  to  plaintiff's  auto- 
mobile in  a  collision. 

2.  Appeal  and  ebbob  «=»994(3)— Credihility 
of  witness  contradicting  himself  fob 
trial  ooubt. 

Where  witness'  story,  on  which  finding 
was  based,  was  not  of  such  character  as  to  be 
rejected  as  unworthy  of  belief,  though  contra- 
dictory, finding  will  not  be  disturbed. 

S.  Negligence  «=136(9)— Evidence  making 

CASE  FOB  JURY. 

If  the  evidence  in  an  action  for  negligence 
is  such  that  different  conclusions  on  the  matter 
can  rationally  be  drawn  therefrom,  the  case 
is  one  for  the  jury,  or  for  the  court  if  ques- 
tions of  fact  be  submitted  to  its  arbitrament 

Appeal  from  Superior  Court  Shasta  Coun- 
ty;  J.  E.  Barber,  Judge. 

Action  by  Mark  Firth  against  the  Southern 
Pacific  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  Affirmed. 

Frank  Freeman,  of  Willow,  for  appellant. 
Jesse  W.  Carter,  of  Redding,  for  respond- 
ent 

HART,  J.  Plaintiff  sued  for  $1,200  dam- 
ages received  by  his  automobile  In  a  collision 
with  one  of  defendant's  cars.  The  case  was 
tried  before  the  court  sitting  without  a  jury, 
findings  and  judgment  were  In  favor  of  plain- 
tiff for  $600,  and  the  appeal  is  by  defendant 
from  said  Judgment. 

The  accident  occurred  at  a  street  crossing 
In  the  city  of  Redding,  where  four  railroad 
tracks  are  maintained  by  defendant  From 
east  to  west  the  tracks  are:  The  main  line, 
the  passing  or  switch  track,  the  house  track, 
and  a  spur  track.  Plaintiff,  who  was  at  the 
time  of  the  accident  55  or  56  years  of  age, 
resided  on  the  west  side  of  the  tracks;  his 
place  of  business  being  east  thereof.  A  short 
time  before  8  o'clock  In  the  evening  of  Octo- 
ber 18,  1917,  he  started  hi  an  automobile 
from  his  borne  to  his  store,  traveling  on 
Shasta  street.  He  testified: 

"Before  I  left  home  I  heard  a  train  bell  ring- 
ing, which  we  generally  do;  it  was  switching; 
and  I  came  to  the  track,  within  40  or  50  feet, 
and  I  Tooked  up  the  track,  and  the  engine  was 
standing  on  the  house  track,  near  the  bridge.  I 
could  see  a  trainman  with  a  light.  He  was 
turning  the  switch  for  the  engine  to  go  north, 
as  I  thought" 
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that  be  heard  a  locomotive  bell  ringing,  and 
that  he  thereupon  "looked  up"  the  track  and 
saw  the  engine,  which  was  then  about  a 
block  north  of  the  street  (Shasta)  on  which 
he  was  traveling,  and  a  switchman  with  a 
light  engaged  in  turning  a  switch.  It  was 
twilight,  the  lights  on  his  automobile  were 
lit,  and  tbere  was  a  street  light  on  the  west 
side  of  the  street  Under  all  these  circum- 
stances, he  conceived  it  to  be  safe  to  make 
the  crossing  and  started  to  do  so,  but  had 
not  proceeded  far  before  he  saw  a  freight 
car,  with  no  lights  and  no  one  that  he  could 
see  on  It,  moving  toward  where  he  was  on 
the  track,  and  approximately  6  feet  from 
him.  He  was  driving  across  the  tracks  at  a 
very  low  rate  of  speed,  and  cautiously,  so  as 
to  avoid  a  mishap ;  but  the  freight  car  came 
along  so  suddenly  and  unexpectedly  that  he 
had  no  time  to  get  out  of  its  way.  No  warn- 
ing signal  of  the  approach  of  the  car  was 
heard  by  the  plaintiff.  His  view  of  the  tracks 
to  the  north  was  more  or  less  obstructed  by 
box  cars  standing  on  the*  different  tracks. 
He  testified  that  when  he  was  In  the  act  of 
crossing  the  tracks  be  looked  ahead,  and  also 
to  the  north  and  the  south,  and  saw  no  car 
or  engine  moving,  except  the  car  with  which 
his  automobile  collided.  He  further  stated 
that,  when  using  his  eyeglasses,  which  he 
then  had  on,  he  could  see  a  considerable  dis- 
tance up  and  down  the  track. 

It  Is  true  that,  on  cross-examination,  when 
asked  if  he  did  not  keep  bis  eyes  ahead  of 
him  all  the  time  he  was  In  the  act  of  cross- 
ing the  tracks,  and  if  he  did  not  then  fall 
to  look  to  the  north  or  the  south,  his  answers 
do  not  appear  to  involve  a  clear  and  unequiv- 
ocal statement  that  he  looked  both  to  the 
north  and  to  the  south ;  but  he  did  say  that 
he  looked  ahead  and  "on  all  sides,"  from 
which  It  was  proper  to  Infer  that  he  looked  to 
the  north  and  to  the  south.  At  any  rate,  as 
shown  above,  be  did  testify  on  direct  that 
he  looked  to  the  north  and  to  the  south  a*  be 
was  crossing  the  tracks,  and  if  his  testimony 
on  cross-examination  was  made  to  appear 
not  as  strong  or  definite  or  clear  as  to  that 
matter  as  did  his  testimony  In  chief,  it  was 
for  the  court  to  consider  and  determine  how 
far,  if  at  all,  such  cross-examination  tended 
to  weaken  his  direct  testimony. 

[2]  The  presumption  on  appeal  is  that, 
where  a  witness'  testimony  at  the  trial  is  It- 
self contradictory  and  Inconsistent,  and  the 
verdict  or  a  vital  finding  is  In  accord  with 
facts  testified  to  by  him,  and  his  is  the  only 
testimony  from  which  facts  supporting  such 
verdict  or  finding  are  derived,  the  trier  of 
the  facts  has  found  some  reasonable  or  legal 
excuse  for  the  inconsistency,  and  has  Justifi- 
cation for  concluding  that,  upon  the  whole. 


such  witness  has  told  the  truth  about  the 
matter;  and  where  in  such  a  case  the  story 
of  the  witness,  viewed  as  a  whole,  is  not  of 
a  character  to  Justify  a  reviewing  court  in 
declaring  that  it  should  have  been  rejected 
in  Its  entirety,  because  It  was  unworthy  of 
being  believed,  the  conclusion  of  the  trial 
court  or  Jury  as  to  Its  probative  value  Is 
conclusive. 

[3]  On  the  whole  testimony  of  the  plaintiff 
and  that  of  tbe  deponent,  Snooks,  corrobo- 
rating it  In  all  Important  or  vital  particulars, 
the  trial  court  could  well  have  found,  as  it 
did  find,  that  it  was  the  negligence  of  the  de- 
fendant that  was  the  sole  and  direct  cause  of 
the  collision  and  the  damage  following  there- 
from. The  rule  in  such  cases  as  this  is  that 
where  an  honest  difference  of  opinion  be- 
tween men  of  average  intelligence  can  arise 
as  to  the  effect  of  the  evidence — that  is,  If 
the  evidence  is  such  as  that  different  conclu- 
sions upon  tbe  matter  can  rationally  be 
drawn  therefrom — then  the  case  presented  is 
one  for  the  Jury,  or  the  court.  If  the  ques- 
tions of  fact  be  submitted  to  its  arbitrament. 
Tbe  case  here,  we  are  persuaded  to  believe, 
after  a  careful  examination  of  the  evidence, 
comes  within  that  rule. 

Appellant  cites  as  supporting  its  position 
a  number  of  cases  among  which  are  tbe  fol- 
lowing: Murray  v.  P.  Co,  177  Cal.  1, 169 
Pac.  675 ;  Blackburn  v.  S.  P.  Co.,  34  Or.  215, 
55  Pac.  225 ;  Thompson  v.  S.  P.  Co.,  31  Cal. 
App.  567,  161  Pac  21;  Griffin  v.  San  Pedro ' 
R  Co.,  170  Cal.  772,  151  Pac.  282,  L.  R.  A. 
1016A,  842;  Herbert  S.  P.  Co.,  121  Cal. 
227,  53  Pac.  651.  We  will  not  make  the  at- 
tempt, nor  is  it  necessary  to  do  so,  to  review 
herein  those  cases  or  the  other  cases  cited 
by  appellant  It  Is  sufficient  to  say  that  an 
examination  of  them  will  show,  as  thus  we 
have  been  convinced,  that  the  evidence  In 
those  cases  brought  to  light  a  very  much  dif- 
ferent state  of  facts  from  that  with  which 
tbe  record  herein  confronts  us.  In  those  cas- 
es, or  most  of  them,  the  evidence  was  not 
such  as  to  afford  grounds  for  an  honest  dif- 
ference of  opinion  between  Intelligent  men 
as  to  its  effect,  and  thus  whether  tbe  ulti- 
mate fact  In  dispute  was  sufficiently  support- 
ed by  the  evidence  became  a  question  of  law 
for  the  court,  and  not  one  of  fact  for  the 
Jury,  to  decide. 

We  perceive  from  the  record  before  us  no 
Just  reason  for  holding  that  the  decision 
herein  of  the  court  below  is  not  sufficiently 
buttressed  by  the  proofs,  and  the  Judgment 
is  accordingly  affirmed. 

We  concur:    ELLISON,  Presiding  Judge 
pro  tern.;  BURNETT,  J. 
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ROGER  v.  STRTTVBN.    (Civ.  2927.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.  Dec  2,  1919.  Hear- 
ing-Denied by  Supreme  Court  Jan.  29, 1920.) 

1.  Estoppel  «=»83(4)— Grantor's  represen- 
tations THAT  STRIP  OF  LAND  WAS  A  PUBLIC 
WAT  CREATES  AN  EQUITABLE  ESTOPPEL. 

Vendor's  representations  that  a  strip  of 
land  was  a  public  way  and  a  deed,  naming  the 
strip  in  describing  the  land  conveyed,  held  to 
constitute  an  estoppel  in  pais,  precluding  the 
vendor  from  contending  the  strip  of  land  was 
not  a  public  way  or  street. 

2.  Easements  «=>61(9)— Evidence  sustain- 
ing FINDING  OF  COMMENCEMENT  OF  ACTION 
FOR  EASEMENT  WITHIN  STATUTORY  PERIOD. 

In  action  to  quiet  title  to  a  right  of  way, 
conflicting  evidence  held  to  sustain  a  finding 
that  defendant's  fences  had  not  cut  off  plain- 
tiffs use  of  the  easement  for  the  five-year  pe- 
riod within  which  actions  to  recover  interest 
in  real  property  are  required  to  be  brought  by 
Code  Civ.  Proa  §§  318,  319. 

8.  Judgment  <S=256(2)  —  Findings  support 

JUDGMENT  ENJOINING  INTERFERENCE  WITH 
FREE  USE  OF  RIGHT  OF  WAY. 

Finding  that  plaintiff  was  an  owner  of  a 
right  of  way  supports  a  judgment  restraining 
defendant  from  erecting  obstructions  on  the 
strip  of  land  involved,  or  in  any  way  interfer- 
ing with  plaintiff's  free  use  thereof,  since  the 
judgment,  properly  construed,  only  restrains  de- 
fendant from  interfering  with  plaintiff's  right  of 
way  easement  over  the  strip. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Daniel  C.  Deasy, 
Judge. 

Action  by  Joseph  Roger  against  Berthold 
Struven.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

F.  D.  Brown,  Elmer  E.  Robinson,  M.  M. 
Getz,  and  Robinson  &  Brown,  all  of  San 
Francisco,  for  appellant 

A.  p.  Dessouslavy  and  P.  A.  Bergerot,  both 
of  San  Francisco,  for  respondent. 

RICHARDS,  J.  This  is  an  appeal  by  de- 
fendant from  a  judgment  quieting  plaintiffs 
title  to  a  special  easement  of  right  of  way 
over  and  upon  certain  land  described  In  the 
complaint,  declaring  certain  fences  erected 
thereon  by  the  defendant  to  be  nuisances 
which  the  plaintiff  is  entitled  to  abate,  and 
forever  enjoining  the  defendant  from  main- 
taining or  erecting  any  fences  thereon  or  In 
any  way  interfering  with  the  plaintiff's  free 
use  thereof. 

The  complaint  alleged  that  the  plaintiff, 
ever  since  the  7th  day  of  December,  1906, 
had  been  the  owner  of  a  parcel  of  land  situ- 
ated in  the  city  and  county  of  San  Francisco, 
conveyed  to  him  by  the  defendant,  and  de- 
scribed as  follows: 
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"Commencing  at  the  point  formed  by  the  in- 
tersection of  the  westerly  line  of  ShotweH 
street  with  the  southerly  line  of  26th  street, 
running  thence  southerly  along  the  westerly 
line  of  Shotwell  street  97  feet  to  its  intersec- 
tion with  the  northerly  line  of  Serpentine  ave- 
nue; thence  along  the  northerly  line  of  said 
Serpentine  avenue  north  69%°  west  32  feet 
more  or  less  to  a  point;  thence  northerly,"  etc. 

— under  which  description  the  said  lot  of 
land  had  been  conveyed  to  him  by  the  de- 
fendant and  his  wife.  Then  followed  an 
allegation  that  on  said  7th  day  of  December, 
1906,  and  for  many  years  prior  thereto,  said 
Serpentine  avenue  was  a  "traveled  way  or 
street,"  and  that  the  plaintiff  was  and  had 
been  ever  since  said  date  the  owner  In  fee 
of  a  special  easement  of  right  of  way  or 
passage  over  and  upon  said  Serpentine  ave- 
nue as  the  same  extends  through  the  block 
of  land  of  which  his  said  lot  forms  a  part; 
that  prior  to  the  purchase  by  plaintiff  of 
said  lot  from  the  defendant  and  his  wife 
the  defendant  stated  and  represented  to  him 
that  said  portion  of  Serpentine  avenue  was 
a  public  street  of  the  city  and  county  of  San 
Francisco,  and  said  purchase  was  made  by 
him  in  reliance  upon  said  representation, 
and  that  the  building  then  existing  upon 
said  lot  extended  to  the  southerly  line  there- 
of, and  that  a  door  and  window  of  said  build- 
ing opened  upon  said  Serpentine  avenue.  The 
complaint  then  proceeds  to  allege  that  with- 
in five  years  before  the  commencement  of 
the  action  the  defendant  erected  a  substan- 
tial and  permanent  fence  directly  across 
the  portion  of  said  Serpentine  avenue  extend- 
ing through  the  said  block  Immediately  ad- 
jacent to  the  southerly  line  of  the  plaintiff's 
lot,  the  effect  of  which  was  to  prevent  access 
to  said  avenue  from  the  plaintiff's  said  lot, 
and,  finally,  that  the  defendant  claims  that 
the  plaintiff  has  no  easement  whatsoever 
In  or  over  any  portion  of  Bald  Serpentine 
avenue 

The  answer  of  the  defendant  denied  that 
Serpentine  avenue  was  a  traveled  way  or 
street,  or  that  the  plaintiff  was  the  owner 
of  any  easement  of  right  of  way  or  passage 
thereover;  and  also  denied  the  making  of  the 
representations  charged,  or  that  the  plaintiff 
purchased  the  said  lot  in  reliance  thereupon. 
He  alleged  that  the  said  land  described  as 
Serpentine  avenue  was  his  privately  owned 
property,  and  that  It  had  never  been  a  way 
or  street,  and  that  neither  plaintiff  nor  any 
one  else  had  ever  acquired  or  become  entitled 
to  an  easement  or  any  other  right  therein, 
either  by  grant,  prescription,  usage,  or  any 
other  means.  He  further  alleged  that  for  a 
greater  period  than  five  years  next  immedi- 
ately preceding  the  commencement  of  the 
action  he  had  maintained  substantial  fences, 
cutting  off  all  access  over  or  upon  said  Ser- 
pentine avenue;  that  the  same  was  inacces- 
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Bible  as  a  passage,  and  that  travel  could  not 
be  had  thereover,  either  by  persons  on  foot 
or  by  vehicle.  As  a  further  and  separate 
defense  the  defendant  alleged  that  the  plain- 
tiff's cause  of  action  was  barred  by  the  pro- 
visions of  sections  318  and  319  of  the  Code 
of  Civil  Procedure.  As  a  third  defense  he 
pleaded  title  to  said  tract  of  land  constitut- 
ing Serpentine  avenue  by  adverse  possession 
and  payment  of  taxes  thereon. 

The  court  found  In  favor  of  the  plaintiff 
upon  the  questions  as  to  Serpentine  avenue 
as  described  in  the  complaint  being  a  trav- 
eled way  or  street  until  February  1, 1916,  a 
short  time  before  the  commencement  of  the 
action,  when  the  defendant  obstructed  the 
same;  as  to  the  plaintiff  being  the  owner 
of  a  special  easement  and  right  of  way  in 
and  over  said  avenue  as  described;  and  as 
to  the  representations  of  the  defendant  by 
which  the  plaintiff  was  induced  to  purchase 
his  said  lot  of  land.  It  also  found  that  the 
obstruction  by  defendant  of  said  avenue  by 
a  substantial  fence  took  place  about  two 
months  only  before  the  commencement  of 
the  action;  that  the  land  constituting  said 
Serpentine  avenue  as  described  in  the  com- 
plaint was  not  the  private  property  of  the 
defendant,  and  that  the  defendant  had  not 
for  a  greater  period  than  five  years  immedi- 
ately preceding  the  commencement  of  the 
action  maintained  substantial  or  permanent 
fences,  cutting  off  access  to  or  over  said  Ser- 
pentine avenue;  that  It  was  not  true  that 
said  avenue  was  inaccessible,  as  alleged, 
and  could  not  be  traveled  either  on  foot  or 
by  vehicle;  that  the  plaintiff's  cause  of  ac- 
tion was  not  barred  by  the  provisions  of 
either  section  818  or  section  319,  of  the  Code 
of  Civil  Procedure;  and  that  the  defendant 
had  not  acquired  any  title  to  said  portion 
of  Serpentine  avenue  by  adverse  possession 
and  payment  of  taxes. 

[1]  In  support  of  the  appeal  It  is  contended 
that  the  evidence  is  insufficient  to  sustain 
the  findings  and  judgment.  Under  this  head 
the  appellant  first  argues  that  the  only  basis 
of  the  respondent's  right  as  shown  by  the 
evidence  is  an  estoppel  arising  from  the  fact 
that  the  appellant's  deed  to  the  respondent 
described  the  lot  conveyed  as  being  bounded 
on  one  of  its  sides  by  Serpentine  avenue. 
The  appellant  refers  to  this  as  an  estoppel 
by  deed,  and  proceeds  to  point  out  that  the 
authorities  cited  by  the  respondent  have  no 
application  to  the  present  case,  as  they  con- 
sist in  the  main  of  cases  in  which  the  grantor 
describing  the  property  conveyed  as  being 
bounded  by  a  given  street  or  way  was  the 
owner  or  had  a  property  Interest  In  the  land 
over  which  said  street  or  way  passed,  with- 
out which  the  mere  reference  in  the  descrip- 
tion to  a  street  or  way  as  one  of  the  bound- 
aries of  the  property  conveyed  is  not  suffi- 
cient to  create  an  estoppel.  The  distinction 
suggested  by  the  appellant  seems  to  be  well 


founded  In  the  authorities,  but  the  estoppel 
in  the  case  at  bar,  as  we  understand  the  facts 
found  by  the  court,  is  not  based  upon  the 
mere  inclusion  of  the  so-called  Serpentine 
avenue  in  the  description  of  plaintiff's  lot 
as  conveyed  to  him  by  the  defendant,  but 
upon  the  further  facts  that  the  defendant 
before  and  at  the  time  of  the  sale  of  said 
lot  to  the  plaintiff  expressly  represented  to 
him  that  Serpentine  avenue  was  a  public 
way,  and  that  the  plaintiff  purchased  said 
lot  In  reliance  upon  said  representation. 
These  facts  constitute  an  estoppel  in  pals, 
by  which  the  defendant  cannot  now  be  heard 
to  say  that  Serpentine  avenue  is  not  a  public 
way  or  street  16  Cyc  680;  Id.  722;  Pom. 
Eq.  Jur.  |  804. 

[2]  It  Is  next  argued  by  the  appellant  that 
the  evidence  Is  insufficient  to  support  the 
findings  and  Judgment,  for  the  reason  that 
the  evidence  shows  that  the  plaintiff's  cause 
of  action  was  barred  by  the  provisions  of 
sections  318  and  319  of  the  Code  of  Civil 
Procedure,  requiring  it  to  appear,  in  an  ac- 
tion arising  out  of  title  to  real  property,  that 
the  person  prosecuting  the  action,  or  his  an- 
cestor, predecessor  or  grantor,  was  seised 
or  possessed  of  the  premises  in  question  with- 
in five  years  before  the  commencement  of  the 
action.  Under  this  head  the  appellant  in- 
sists that  the  evidence  shows  that  he  inclosed 
Serpentine  avenue  with  a  fence  which  he 
maintained  for  more  than  five  years  pre- 
ceding the  commencement  of  the  action.  On 
this  point  it  appears  from  the  evidence  that 
the  defendant  shortly  before  the  commence- 
ment of  the  action  did  erect  a  substantial 
fence  cutting  off  access  to  that  part  of  Ser- 
pentine avenue  concerned  In  this  action,  and 
that  he  had  prior  to  that  time  placed  an  ob- 
struction upon  said  avenue,  but  not  of  a  char- 
acter and  not  maintained  with  sufficient  con- 
tinuity as  to  constitute  an  unequivocal  denial 
of  the  plaintiff's  right  of  passage.  Part  of 
this  obstruction  was  a  movable  bar,  which 
was  frequently  removed  by  persons  passing 
ever  the  so-called  avenue,  and  remained  out 
of  place  for  long  periods  of  tune,  and  passage 
was  freely  bad  by  such  of  the  public  as  de- 
sired to  travel  over  the  locus  In  question; 
nor,  according  to  the  plaintiffs  testimony, 
was  his  access  ever  interfered  with  until 
the  construction  of  the  substantial  fence  a 
short  time  before  the  institution  of  the  ac- 
tion, as  found  by  the  court  While  there 
was  testimony  contradictory  of  this  state 
of' facts,  the  trial  court  arrived  at  its  con- 
clusion that  the  plaintiff  was  in  the  enjoy- 
ment of  his  easement  within  the  period  pre- 
scribed for  the  commencement  of  his  action 
after  considering  the  evidence  pro  and  con, 
and  such  determination '  will  not  be  inter- 
fered with  by  tills  court 

[3]  The  final  contention  of  the  appellant 
is  that  the  findings  do  not  support  the  judg- 
ment.  The  court  found  that  the  respondent 
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Is  the  "owner  In  fee  of  a  special  easement 
of  right  of  way  or  passage  over  and  upon 
said  Serpentine  avenue."  By  the  judgment 
the  appellant  is  restrained  from  maintaining 
any  structures  or  obstructions  over  said  ave- 
nue, or  'In  any  way  interfering  with  plain- 
tiff's free  use  thereof."  The  appellant  argues 
that  under  this  part  of  the  judgment  the 
respondent  could  use  said  avenue  in  ways 
other  than  for  passage  thereover,  and  that 
the  appellant,  irrespective  of  what  property 
interest  he  might  have  in  the  land  over  which 
said  avenue  passes,  is  restrained  from  Inter- 
fering with  the  respondent's  "free  use  there- 
of." But  the  judgment  must  be  construed 
in  relation  to  the  issues  before  the  court; 
and,  when  so  construed,  we  think  no  question 
can  arise  as  to  the  fact  that  the  appellant 
is  only  restrained  from  interfering  with  the 
respondent  in  his  enjoyment  of  the  special 
easement  of  right  of  way  over  the  so-called 
avenue,  of  which  the  trial  court  decreed  him 
to  be  the  owner. 

For  the  reasons  given  the  judgment  is 
affirmed. 

We  concur:  WASTE,  P.  J.;  KERRIGAN,  J. 


REED  v.  HOLLISTER.    (Civ.  8014) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.  Dec.  2, 1919.  Re- 
hearing Denied  Dec.  30,  1919.) 

1.  Appearance  <e=>19(4)  —  Objection  as  to 

JURISDICTION  OF  PERSON,  FIRST  RAISED  AIT- 
EE  JUDGMENT,  NOT  CONSIDERED. 

Where  a  defendant  voluntarily  submitted  to 
jurisdiction  and  answered  to  the  merits,  and 
without  objection  went  to  trial,  he  may  not, 
after  an  adverse  judgment,  complain  that  he 
was  a  resident  of  another  state  and  that  the 
state  court  did  not  have  jurisdiction  of  his 
person. 

2.  Appeal  and  error  <jf=>674  —  Teat  sub- 
ject-matter OF  ACCOUNTING  WAS  OUT  OF 

STATE  cannot  be  considered,  where  rec- 
ord DOES  NOT  SHOW  SUCH  FACT. 

It  cannot  be  claimed  on  appeal  that  moneys 
or  credits  for  which  accounting  was  sought 
were  located  out  of  the  state,  thus  depriving 
court  of  jurisdiction,  where  the  record  does  not 
show  where  the  moneys  or  credits  were  lo- 
cated. 

3.  Executors  and  administrators  «J=>519(1) 
— Assets  betond  territorial  jurisdiction 
subject  to  administrator's  suit  fob  ac- 
counting. 

Where  ancillary  letters  of  administration 
have  not  been  issued  in  other  states,  the  Cali- 
fornia courts  may  take  jurisdiction  of  a  pro- 
ceeding seeking  an  accounting  as  to  moneys  and 
credits  located  outside  the*state. 


4.  Wills  «=>589— Execution  of  power  of 
appointment  sufficient. 

Where  a  power  of  appointment  was  con- 
ferred on  the  beneficiary  in  a  testamentary 
trust  having  no  estate  except  $1,600,  the  ac- 
cumulated interest  on  the  trust  fund,  which 
amounted  to  $40,000,  her  will  giving  $32,000 
to  a  daughter,  and  $6,000  to  other  legatees,  and 
the  residue  to  a  son,  was  an  execution  of  the 
power. 

5.  Trusts  <S=>05  —  Clause  of  will  under- 
stood as  execution  of  poweb  of  appoint- 
ment RAISED  IMPLIED  OB  CONSTRUCTIVE 
TRUST. 

Where  testator  and  residuary  legatee,  who 
prepared  will,  understood  that  a  clause  in  the 
will  was  an  execution  of  a  power  of  appoint- 
ment as  to  $82,000,  testator's  estate  being  only 
$3,000,  such  understanding  was  sufficient  of  it- 
self to  raise  an  implied  or  constructive  trust 
against  the  residuary  legatee;  such  clause  of 
the  will  being  held  not  a  valid  execution  of  the 
power  of  appointment. 

6.  Wills  «=»153— Drawer  of  will  cannot 
gain  bt  own  wrong. 

If  the  residuary  legatee,  who  prepared  a 
will  for  a  person  having  an  estate  of  only  $3,- 
000  and  power  of  appointment  as  to  $40,000, 
intentionally  so  drew  up  a  clause  as  an  execu- 
tion of  the  power  of  appointment  that  it  would 
not  be  valid,  equity  will  not  permit  him,  as  re- 
siduary legatee,  to  appropriate  the  estate  in- 
tended by  the  testator  to  be  bequeathed  by  the 
defective  clause  to  another  person. 

Appeal  from  Superior  Court,  San  Diego 
County;  W.  R.  Guy,  Judge. 

Action  by  Edwin  Reed,  administrator  of 
the  estate  of  Frances  S.  Furry,  deceased, 
against  Frederick  Hollister.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

Fred  Hollister,  of  North  Bend,  Or.,  Jos. 
S.  Campbell,  of  San  Diego,  and  A.  S.  Ham- 
mond, of  Marshfleld,  for  appellant 

Henning  &  McGee,  of  San  Diego,  for  re- 
spondent. 

BARDLN,  Judge  pro.  tern.  This  Is  an  ac- 
tion by  the  plaintiff,  as  administrator  of  the 
estate  of  Frances  S.  Furry,  deceased,  to  re- 
quire the  defendant  to  account  for  certain 
moneys  alleged  to  constitute  a  part  of  the 
assets  of  the  estate  of  said  deceased.  The 
plaintiff  obtained  judgment  as  prayed  for, 
and  the  defendant  has  appealed  from  the 
judgment.  A  statement,  somewhat  In  detail, 
is  necessary  to  a  consideration  of  the  points 
presented  for  review. 

William  H.  Hollister,  who  was  a  resident 
of  the  state  of  New  York,  died  in  that  state 
and  his  last  will  and  testament  was  admitted 
to  probate  in  that  state  on  February  1, 1912. 
By  the  terms  of  this  will  the  sum  of  $30,- 
000  was  bequeathed  to  George  Stanton  Hol- 
lister, a  nephew  of  the  testator,  and  a  like 
amount  to  Frederick  Hollister,  also  a  nephew 
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of  the  testator,  and  the  defendant  In  this 
case.  Philoclea  A.  Holllster  was  the  widow 
of  George  Stanton  Holllster,  a  deceased 
brother  of  the  testator,  and  the  will  above 
referred  to  contains  the  following  provision: 

"Fourth.  I  hereby  give  and  bequeath  in  case 
Philoclea  A.  Hollister,  widow  of  my  deceased 
brother,  George  S.  Hollister  should  survive 
me,  the  sum  of  forty  thousand  ($40,000)  dol- 
lars to  the  Central  Trust  Company  of  New 
York,  to  have  and  to  hold  the  same,  in  trust, 
to  invest  and  reinvest  the  same  as  it  may  think 
best,  in  the  exercise  of  its  judgment  and  dis- 
cretion, to  collect  and  receive  the  income  there- 
of during  the  life  of  the  said  Philoclea  A.  Hol- 
lister and  to  pay  over  the  net  income  to  her 
so  long  as  she  shall  live  and  npon  her  death  to 
pay  the  principal  of  said  fund  to  such  person  or 
persons  as  she  may  direct  by  her  last  will  and 
testament,  duly  executed  in  accordance  with 
law,  ted  should  she  leave  no  last  will  and  tes- 
tament then  to  pay  over  the  principal  of  said 
fund  to  her  then  surviving  children,  in  equal 
parts." 

Philoclea  A.  Hollister  survived  the  testa- 
tor, William  H.  Holllster,  and  In  doe  time 
said  sum  of  $40,000  was  paid  to  the  Central 
Trust  Company.  On  October  7, 1912,  Philoc- 
lea A.  Holllster  died,  and  her  last  will  and 
testament,  which  was  duly  probated  In  the 
state  of  Oregon,  contains  the  following  provi- 
sions: 

"Thirdly— I  give  and  bequeath  to  my  beloved 
daughter,  Frances  S.  Furry,  the  sum  of' thirty- 
two  thousand  dollars;  to  my  beloved  son 
George  Stanton  Hollister— the  sum  of  two 
thousand  dollars,  to  my  beloved  grandson  Fred- 
erick Bergman  Hollister,  the  sum  of  one  thou- 
sand dollars— to  my  beloved  daughters-in-law 
Mary  Hollister— and  Carrol  M.  Hollister— the 
sum  of  one  thousand  dollars  apiece,  to  my  be- 
loved son-in-law,  Dave  I*  Furry— the  sum  of 
one  thousand  dollars. 

"Fourthly— I  give  and  devise  and  bequeath 
all  the  rest  residue  and  remainder  of  my  es- 
tate of  every  name  and  nature  whatsoever  own- 
ed by  me  at  the  time  of  my  death  to  my  be- 
loved son— Frederick  Hollister." 

By  the  terms  of  this  will,  the  defendant, 
Frederick  Hollister,  and  George  Stanton  Hol- 
lister were  nominated  as  executors,  and  they 
thereafter  duly  qualified  as  such.  At  the 
time  of  the  death  of  Philoclea  A.  Hollister, 
she  had  no  estate  of  any  kind  except  the  sum 
•of  $1,673,  the  accumulated  Interest  on  the 
trust  fund  above  referred  to,  and  she  pos- 
sessed no  power  of  appointment  over  any 
other  than  said  trust  fund. 

The  defendant,  Frederick  Holllster,  is  a 
practicing  attorney  at  law,  and  was  the  pro- 
fessional adviser  of  his  mother,  Philoclea  A. 
Hollister,  and  her  will  was  prepared  by  him 
and,  as  he  testifies,  the  third  provision  of  her 
will  was  intended  to  operate  as  .  an  execu- 
tion of  the  power  of  appointment  created 
by  the  will  of  William  H.  Hollister,  in  favor 
of  Frances  S.  Furry,  to  the  extent  of  $32,- 
000.  There  was  no  other  fund  or  estate  be- 


longing to  Mrs.  Holllster  at  the  time  she 
made  her  will  from  which  such  fund,  or 
any  part  thereof,  was  available. 

The  petition  for  the  probate  of  the  will 
of  Philoclea  A.  Hollister,  which  is  verified 
by  the  defendant,  Frederick  Hollister,  sets 
forth  that  the  probable  value  and  character 
of  the  property  of  her  estate  consists  of 
personal  property  In  New  fork  state, 
amounting  to  about  $50,000,  evidently  re- 
ferring to  the  trust  fund,  and  other  personal 
property  in  Oregon,  amounting  to  about 
$1,000. 

In  due  time  these  executors,  as  such,  re- 
ceived from  the  Central  Trust  Company  the 
sum  of  $1,673,  the  Interest  which  had  ac- 
cumulated upon  said  trust  fund  at  the  time 
of  the  death  of  Philoclea  A.  Holllster,  and 
on  June  23,  1913,  the  defendant,  Frederick 
Holllster,  as  an  individual,  received  from, 
and  receipted  to  said  Central  Trust  Company, 
for  the  sum  of  $39,014.57,  which  constituted 
the  corpus  of  said  trust  fund,  less  legal 
charges  of  the  trustee. 

It  appears  that  this  last  amount  was  re- 
ceived by  the  defendant  from  the  trust  com- 
pany upon  the  theory  that  while  the  testa- 
trix, Philoclea  A.  Holllster,  Intended  by  the  „ 
third  clause  of  her  will  to  bequeath  $32,- 
000  of  the  trust  fund  to  her  daughter,  Fran- 
ces S.  Furry,  nevertheless  said  clause  was  In- 
effective for  the  purpose,  and  the  defendant 
was  entitled  to  receive  the  same  as  residuary 
legatee  under  the  fourth  clause  of  her  will. 

It  should  here  be  stated  that  the  de- 
fendant, shortly  after  receiving  the  corpus 
of  the  trust  fund,  paid  to  Frances  S.  Furry 
$7,000  from  It,  taking  at  the  time  a  receipt 
for  the  full  amount  of  $32,000,  and  there-  - 
after  regularly  paid  to  her,  interest  at  the 
rate  of  8  per  cent  per  annum,  upon  the 
principal  sum  of  $25,000,  until  the  time  of 
her  death. 

[1]  In  the  brief  of  appellant  It  Is  claimed 
that  as  the  defendant  was  a  resident  of  Ore- 
gon, the  superior  court  of  San  Diego  county 
was  without  Jurisdiction  of  his  person,  and 
was  therefore  unauthorized  to  entertain  this 
proceeding;  but  it  Is  a  sufficient  answer  to 
this  contention,  waiving  other  considerations, 
that  so  far  as  the  record  In  this  case  Is  con- 
cerned It  appears  that  the  defendant  volun- 
tarily submitted  to  the  Jurisdiction  and  an- 
swered to  the  merits,  and  without  objection 
went  to  trial,  and  under  such  circumstances 
it  may  not  now  be  urged  that,  having  volun- 
tarily assented  to  the  trial  upon  the  merits, 
he  may  now  complain  of  an  adverse  Judg- 
ment 

[2, 3]  It  Is  also  argued  in  appellant's  brief 
that  the  court  was  without  Jurisdiction  of 
the  subject-matter,  because,  as  is  .claimed, 
the  moneys  or  credits  for  which  an  account- 
ing Is  Bought  were  located  In  the,  state  of 
Oregon.  But  the  record  does  not  show  where 
these  moneys  or  credits  are  located;  and. 
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even  If  such  funds  or  credits  were  beyond 
the  territorial  Jurisdiction  of  the  California 
courts,  the  jurisdiction  would  not  necessarily 
thereby  be  affected.  1  O.  J.  627.  Of  course, 
if  ancillary  letters  of  administration  upon 
the  estate  of  Frances  S.  Furry  had  been  Is- 
sued in  Oregon,  the  California  courts  would 
decline  to  take  Jurisdiction  over  funds  prop- 
erly payable  to  such  foreign  administrator. 
But  that  condition  is  not  shown  by  the 
record  to  exist 

[4-1]  In  our  opinion  the  third  clause  of  the 
will  of  Phlloclea  A.  Holllster  was  an  execu- 
tion of  the  power  of  appointment  provided 
for  in  the  fourth  clause  of  the  will  of  Wil- 
liam H.  Holllster;  but,  in  any  event,  the 
circumstances  attending  the  execution  of  her 
will,  and  the  fact  that  both  she  and  the  de- 
fendant, who  prepared  the  will,  understood 
that  the  third  clause  was  an  execution  of  the 
power  of  appointment,  would  be  sufficient  of 
itself  to  raise  an  implied  or  constructive 
trust  against  the  defendant  Whether  the 
defendant,  as  lqgal  adviser  of  his  mother, 
was  mistaken  In  his  understanding  as  to 
whether  said  third  clause  was  an  exercise 
of  the  power  of  appointment.  Is  unimportant, 
for  it  would  be  in  the  highest  degree  Inequi- 
table, and  not  to  be  countenanced  by  a  court 
of  equity,  to  permit  an  attorney  at  law,  un- 
der whose  direction  and  suggestion  a  will 
has  been  prepared,  to  himself  seize  and  ap- 
propriate a  part  of  the  estate,  which  the  tes- 
tator intended,  and  which  the  attorney  him- 
self intended  at  the  time  the  will  was  drawn, 
to  go  to  another  legatee  or  devisee.  It  seems 
that  under  such  circumstances  the  attorney 
might  well  be  held  to  be  estopped  to  claim 
such  bequest 

As  has  been  pointed  out  Phlloclea  A.  Hol- 
llster died  leaving  no  estate  whatever,  ex- 
cept the  interest  which  had  accumulated 
upon  this  trust  fund,  amounting  to  $1,673, 
and,  unless  the  third  provision  of  her  will 
shall  be  held  to  be  an  exercise  of  the  power 
of  appointment  there  is  nothing  whatever 
upon  which  It  could  operate,  so  that  it  is 
clear  from  the  terms  of  the  will  itself,  taken 
in  connection  with  known  facts  as  to  the  ex- 
tent of  her  estate,  that  she  intended  to  ex- 
ercise this  power,  to  the  extent  of  apportion- 
ing $38,000,  by  the  third  paragraph  oi  ner 
will. 

The  trust  fund  was,  of  course,  a  part  of 
the  estate  of  William  H.  Holllster,  and  not 
a  part  of  the  estate  of  Phlloclea  A  Hollls- 
ter, and  It  does  not  appear  from  the  record 
here  that  there  was  any  Judicial  action  In 
the  courts  of  New  York  directing  or  au- 
thorizing the  payment  of  this  fund  by  the 
Central  Trust  Company;  but  it  does  appear 
that  the  defendant  received  and  has  retain- 
ed a  large  part  of  this  trust  fund  to  which 
he  has  no  right  whatever,  and  which  clearly 


now  constitutes  a  part  of  the  property  of  the 
estate  of  Frances  S.  Furry,  deceased. 

It  may  be  that  a  considerable  part  of  the 
above  discussion  is  unnecessary  to  the  deci- 
sion of  this  case,  in  view  of  the  fact  that  no 
attack  whatever  is  made  upon  the  findings, 
and  from  these  It  appears  that  the  plaintiff 
was  entitled  to  the  relief  prayed  for. 

In  addition  to  the  final  Judgment  the 
learned  trial  court,  nine  days  before  judg- 
ment was  rendered,  made  its  order  directing 
the  defendant  not  to  leave  the  county  of  San 
Diego,  or  the  Jurisdiction  of  the  court,  be- 
fore making  payment  to  plaintiff  of  the  sum 
of  $26,000,  with  Interest  thereon  at  the  rate 
of  8  per  cent  from  March  25th,  1914,  or  the 
giving  of  security  therefor;  and  said  order 
directed  the  payment  of  said  sum  within  the 
period  of  10  days  from  the  service  thereof. 
The  notice  of  appeal  includes  this  order, 
but  in  view  of  the  fact  that  it  is  conceded 
in  the  briefs  that  the  defendant  left  the 
state  without  complying  with  this  order,  it 
is  unnecessary  to  further  notice  it  other 
than  to  say  that  it  seems  to  have  been  lm- 
providently  made,  and  may  be  deemed  va- 
cated. 

The  Judgment  Is  affirmed ;  the  plaintiff  to 
have  his  costs  on  appeal. 


We  concur: 
ARDS,  3. 


WASTE,    P.    J.;  RICH- 


OWENS  et  ux.  v.  W.  J.  BURT  MOTOR  CAR 
CO.    (Civ.  8119.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.  Dec.  6, 1919.) 

1.  Municipal  corporations  <S=>706(5) — Evi- 
dence SUSTAINED  VERDICT  FOR  PEDESTRIAN, 
•  INJURED  BT  AUTOMOBILE  WHILE  CE0S8INQ 


In  an  action  for  injuries  to  woman  by  de- 
fendant's automobile  as  she  was  crossing  a 
street,  evidence  as  to  defendant's  negligence 
and  plaintiff's  due  care  Mid  sufficient  to  sus- 
tain verdict  for  her. 

2.  Municipal  corporations  <8=>705(10) — Pe- 
destrian CROSSING  A  STREET  MAT  ASSUME 
THAT  AUTOMOBILES  WILL  BE  CAREFULLY  OP- 
ERATED. 

A  pedestrian  crossing  a  street  has  a  right 
to  assume  until  the  contrary  reasonably  ap- 
pears that  automobile  drivers  will  keep  a  rea- 
sonable lookout  ahead  and  exercise  ordinary 
care  to  avoid  injury  to  him,  and  is  bound  gener- 
ally to  look  after  his  own  safety  and  to  use  care 
and  caution  to  see  that  he  is  not  in  danger 
from  vehicles. 

8.  Jury  $=»131(10)— Collective  examination 
by  court  as  to  qualifications  not  erro- 
NEOUS. 

In  an  action  for  injuries  when  struck  by  an 
automobile  in  crossing  a  street,  where,  after 
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statement  of  the  case,  the  trial  court  proceeded 
to  examine  the  Jurors  collectively  as  to  their 
qualifications,  whether  they  knew  anything 
about  the  accident,  had  read  or  heard  of  it, 
or  knew  of  an;  reason  why  they  could  not 
sit  as  jurors,  in  view  of  liberality  subsequently 
permitted  counsel  in  inquiring;  into  the  qualifica- 
tions of  the  several  jurors,  court's  mode  of  ex- 
amination, adopted  to  expedite  trial,  held  not 
erroneous. 

Appeal  from  Superior  Court,  Lob  Angeles 
County ;  Frederick  W.  Houser,  Judge. 

Action  by  John  Owens  and  wife  against 
the  W.  J.  Burt  Motor  Car  Company.  From 
Judgment  for  plaintiffs,  defendant  appeals. 
Affirmed. 

Jas.  W.  Bell,  L.  W.  Roth,  Noel  C.  Edwards, 
Griffith  Jones,  and  Warren  L.  Williams,  all 
of  Los  Angeles,  for  appellant 

E.  B.  Drake,  of  Los  Angeles,  for  respond- 
ents. 

KERRIGAN,  J.  This  Is  an  action  for  dam- 
ages for  personal  injuries  suffered  by  plaintiff 
Sarah  J.  Owens,  and  for  damages  for  the  loss 
of  her  services  by  the  plaintiff  John  Owens, 
her  husband,  as  the  result  of  the  former  be- 
ing struck  by  an  automobile  driven  by  an 
employe1  of  the  defendant.  In  the  opinion  we 
shall  refer  \o  Sarah  J.  Owens  as  the  plaintiff. 

[1 ,  2]  The  collision  occurred  on  the  evening 
of  December  12,  1916,  at  about  6  o'clock, 
when  plaintiff  was  crossing  Slauson  avenue 
at  a  point  a  little  east  of  Central  avenue, 
within  the  incorporated  limits  of  the  city  of 
Los  Angeles.  She  had  proceeded  to  within 
a  few  feet  of  the  southerly  side  of  Slauson 
avenue  when  the  defendant's  car  struck  her, 
causing  the  Injuries  complained  of.  Accord- 
ing to  the  evidence  introduced  by  plaintiff,  It 
was  dark  at  the  time  of  the  accident,  the 
lights  on  defendant's  car  were  very  dim,  no 
warning  signal  of  any  kind  was  given  by  Its 
driver,  and  the  car  was  being  operated,  as 
variously  estimated  by  the  witnesses,  at  15, 
25,  or  SO  miles  an  hour,  and  there  was  con- 
siderable traffic  at  the  point  where  the  col- 
lision occurred.  The  plaintiff  herself  testified 
— being  In  this  respect  corroborated  by  other 
witnesses— that  she  was  looking  both  ways 
as  she  crossed  the  avenue,  and  these  witness- 
es testified  that  they  did  not  see  the  automo- 
bile until  just  as  It  struck  the  plaintiff.  We 
think  the  evidence  ample  to  sustain  the  ver- 
dict of  the  jury.  "The  law  is  well  settled 
that  a  pedestrian  crossing  a  street  has  a  right 


to  assume,  until  the  contrary  reasonably  ap- 
pears, that  drivers  of  automobiles  will  keep 
a  reasonable  lookout  ahead  and  exercise  or- 
dinary care  to  avoid  causing  him  injury.  The 
pedestrian,  likewise,  la  bound  generally  to 
look  after  his  own  safety,  and  In  that  be- 
half a  duty  Is  Imposed  upon  him,  when  cross- 
ing a  highway  where  vehicles  are  to  be  looked 
for,  to  use  due  care  and  caution  to  see  that 
be  is  not  in  danger.  *  *  *  "  Wiezorek  v. 
Ferris,  176  Cal.  353,  167  Pac.  234. 

[S]  After  a  statement  of  the  case  had  been 
made,  the  court  proceeded  to  examine  the  ju- 
rors collectively  respecting  their  qualifica- 
tions, whether  or  not  they  knew  anything 
about  the  accident,  whether  or  not  they  had 
read  or.  heard  of  it  in  any  way,  whether  or 
not  they  knew  any  of  the  parties  .to  the  ac- 
tion or  their  attorneys;  whether  or  not  any 
member  of  the  Jury,  or  any  member  of  his 
family,  had  ever  been  injured  by  a  moving 
automobile;  whether  or  not  any  of  them  knew 
of  any  reason  why  he  could  not  sit  as  a  ju- 
ror in  the  trial  of  the  case  free  from  bias 
or  prejudice  and  do  absolute  Justice  between 
the  parties.   This  method  of  examining  the 
Jurors  was  adopted  to  expedite  the  trial ;  and, 
while  obviously  It  was  the  intention  of  the 
court  that  neither  counsel  should  re-examine 
the  Jurors  concerning  matters  touching  their 
qualifications  already  covered  by  the  ques- 
tions of  the  court,  much  liberality  was  per- 
mitted, both  as  to  those  and  all  other  mat- 
ters bearing  on  the  qualifications  of  the  sever- 
al jurors ;  and  it  is  not  contended  by  the  ap- 
pellant that  such  examination  was  unduly 
restricted.  Under  these  circumstances  it  can- 
not be  seriously  urged  that,  by  the  adoption 
of  this  method  of  examination,  the  court 
committed  error. 

There  Is  no  merit  in  the  two  points  made  by 
the  defendant  as  to  the  rulings  of  the  court 
on  the  admission  of  evidence,  nor  In  the  claim 
that  the  court  was  guilty  of  misconduct  in  Its 
brief  comment  denying  defendant's  motion  for 
nonsuit. 

We  have  examined  the  alleged  errors  In 
the  giving  and  refusing  of  Instructions  to  the 
jury,  and  find  no  occasion  for  discussing  then 
separately.  The  instructions  as  a  whole  gave 
to  the  Jury  a  full  and  fair  statement  of  the 
law  pertaining  to  each  and  every  phase  of  the 
case. 

The  judgment  is  affirmed. 

We  concur:  WASTE,  P.  J.;  RICHARDS,  J. 


Digitized  by 


Google 


Cat) 


BLAKE  A  BILGER  CO.  V.  CHAPPELL 


823 


BLAKE  &  BILGER  CO.  v.  CHAPPELL  et  al. 
(Civ.  2052.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 1,  California.    Dec.  9,  1919.  Hearing 
Denied  by  Supreme  Court  Feb.  5,  1920.) 

1.  MUNICIPAL  CORPORATIONS  «=»339(4)— SEV- 
ERAL STREETS  MAT  BE  IKPBOVED  UNDER  ONE 
CONTRACT. 

A  municipality  may  improve  several  streets 
under  a  single  contract. 

2.  Appeal  and  error  «=»348(1>— Notice  of 
appeal  within  sufficient  tike,  though 
notice  of  entry  of  judgment  had  not 
been  given. 

A  notice  of  appeal  taken  June  4,  1912, 
within  six  months  after  entry  of  judgment  and 
-without  notice  of  the  entry  being  given,  was 
taken  within  the  time  prescribed  by  Code  Civ. 
Proc.  §  941b,  as  it  then  read. 

8.  Appeal  and  error  <S=>39ft— Notice  of  ap- 
peal NEED  NOT  BX  SERVED. 
Under  Code  Civ.  Proc.  g  941b,  as  it  read 
in  June,  1912,  it  was  unnecessary  to  serve  a 
notice  of  appeal  upon  the  opposing  parties,  es- 
pecially parties  who  had  not  been  served  and 
had  never  appeared  in  the  action. 


Appeal  from  Superior  Court,  Alameda 
County;  John  Ellsworth,  Judge. 

Action  by  the  Blake  &  Bilger  Company 
against  C.  W.  Chappell  and  others.  From  a 
judgment  for  defendants  Chappell,  plain- 
tiff appeals.  Reversed. 

Johnson  ft  Shaw,  of  Oakland,  for  appellant 
R.  M.  F.  Soto,  of  San  Francisco,  for  re- 
spondents. 

RICHARDS,  J.  This  is  an  appeal  from  a 
judgment  In  favor  of  the  defendants  in  an 
action  brought  by  the  plaintiff  to  foreclose 
a  lien  claimed  to  have  arisen  under  a  cer- 
tain street  assessment  made  by  the  superin- 
tendent of  streets  of  the  town  of  Emeryville, 
In  the  county  of  Alameda,  to  cover  the  costs 
and  expenses  of  certain  street  work  upon 
certain  streets  in  said  town  under  the  pro- 
visions of  the  Vroomnn  Act  (St.  1885,  p.  147). 

The  trial  court  sustained  a  demurrer  of  the 
defendants  C.  W.  Chappell  and  Clara  J. 
Chappell,  the  owners  of  the  land  sought  to 
be  Impressed  with  said  lien,  basing  its  de- 
cision upon  the  ground  that  the  board  of 
trustees  of  said  town  did  not  have  power  to 
order  the  street  work,  which  formed  the  ba- 
sis of  the  lien  in  question,  to  be  done  under 
a  single  contract,  inasmuch  as  the  said  work 
involved  the  construction  of  several  distinct 
streets,  and  hence,  according  to  the  view  of 
the  court,  should  have  been  performed  under 
several  contracts.  The  plaintiff  did  not 
amend  its  complaint,  and  judgment  was  ac- 
cordingly rendered  against  it,  and  in  favor 
of  said  demurring  defendants;  and  it  is  from 


(186  P.) 

that  Judgment  that  this  appeal  has  been 
taken. 

[1-3]  The  appellant  contends  that  the  sole 
question  presented  upon  this  appeal,  being 
that  urged  upon  the  demurrer  of  said  de- 
fendants, has  been  decided  contrary  to  the 
views  of  the  trial  court,  and,  in  full  support 
of  the  appellant's  contention  herein,  in  the 
case  of  Remlllard  v.  Blake  tc  Bilger  Co., 
169  Gal.  277,  146  Pac.  684,  Ann.  Cas.  1916D, 
451.  An  examination  of  that  case  discloses 
that  it  arose  out  of  the  same  assessment  as 
that  which  gave  rise  to  the  plaintiff's  claim 
of  lien  herein,  and  that  the  same  question 
which  is  presented  to  the  court  upon  this  ap- 
peal was  presented  to  the  Supreme  Court 
upon  the  appeal  in  that  case,  and  was  there- 
in determined  adversely  to  the  contention  of 
the  respondent  herein  and  to  the  views  of 
the  trial  court  sustaining  said  contention.  It 
follows  that  upon  the  authority  of  that  case 
the  judgment  in  the  instant  case  must  be  re- 
versed, unless  the  further  contention  of  the 
respondent  herein  that  this  appeal  should  be 
dismissed  as  having  been  improperly  taken 
shall  be  found  to  have  merit.  Our  examin- 
ation of  the  record  herein,  however,  convinc- 
es us  that  the  respondents'  said  contention 
Is  without  merit  The  appeal  herein  was 
taken  on  June  4,  1912,  and  within  six  months 
after  the  date  of  the  entry  of  judgment.  The 
record  fails  to  show  that  any  notice  of  the 
entry  of  Judgment  was  ever  given,  and  hence 
that  the  notice  of  appeal  was  within  the  tlmtf  - 
prescribed  by  section  941b  of  the  Code  of 
Civil  Procedure  as  it  read  at  the  time  of 
taking-  said  appeal.  The  notice  of  appeal 
was,  in  the  form  prescribed  by  the  terms  of 
said  section  as  it  then  read,  and  under  said 
section  such  notice  was  not  required  to  be 
served  upon  any  of  the  parties  to  the  action 
or  proceeding  or  their  attorneys;  and  the 
filing  of  said  notice  with  the  clerk  of  the 
court  operated  to  perfect  the  appeal  and 
transfer  the  cause  to  the  higher  court  for 
determination.  Southern  Pacific  Co.  v.  Sup. 
Ot,  167  Cal.  250,  139  Pac.  69;  Title  Ins.  & 
Trust  Co.  v.  Cal.  Development  Co,  171  Cal. 
173,  152  Pac.  542. 

It  further  appears  from  the  record  herein 
that  Donovan,  Murphy,  and  Delucia,  to  whom 
said  notice  of  appeal  was  not  addressed,  and 
who  were  not  served  therewith,  had  never 
been  served  with  summons  in  the  action  and 
had  never  appeared  therein.  They  were  not, 
therefore,  necessary  parties  to  be  served,  with 
a  notice  of  appeal  In  this  action,  even  if  such 
service  was  requisite  upon  any.  of  the  de- 
fendants. There  are  numerous  authorities 
sustaining  this  view,  but  the  case  of  Clarke 
v.  Mohr,  125  Cal.  540,  58  Pac.  176,  presents  a 
state  of  the  record  almost  identical  with  that 
of  the  case  at  bar ;  and  in  that  case  the  Su- 
preme Court  decided  that  defendants  who 
were  not  served  with  the  summons  in  the  ac- 
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Hon  and  who  had  not  appeared  therein  wen 
not  parties  affected  by  the  judgment,  and 
hence  that  service  of  a  notice  of  appeal  upon 
such  parties  was  not  required.  It  follows 
that  the  respondents'  contention  as  to  the  dis- 
missal of  this  appeal  Is  without  merit 
The  Judgment  Is  reversed. 

We  concur:  BEA8LY,  Presiding  Judge 
pro  tern.;  KERRIGAN,  J. 


CRONENWETT  et  aL  t.  IOWA  UNDER- 
WRITERS OF  DUBUQUE  FIRE  A  MA- 
RINE INS.  CO.  et  aL   (Civ.  3144.) 

(DUtrict  Court  of  Appeal,  First  District,  Di- 
vision 2.  California.  Dec  3,  1919.  Hear- 
ing Denied  by  Supreme  Court  Jan.  29,  1920.) 

1.  Appeal  and  ebkob  «j=»1011(1)— Findings 

Or  FACT  CONCLUSIVE. 
Findings  of  fact  below  based  on  evidence 
from  which  opposite  conclusions  mar  logically 
be  deduced  will  not  be  disturbed  on  appeal. 

2.  Insurance  «=>322 — Change  or  name  not 

VIOLATION  Or  CHANGE  Or  OCCUPANCY 
CLAUSE. 

A  rider  to  a  fire  policy,  stating  that  the 
building  insured  was  occupied  as  a  clubhouse 
"by  Automobile  Country  Club,"  was  not  in- 
tended to  guard  against  a' mere  change  in  the 
same  and  management  of  the  country  club,  so 
"ftat  there  was  no  violation  of  the  change  of 
occupancy  clause,  where  the  name  was  later 
changed  to  "Monrovia  Country  Club"  and  new 
manager  placed  in  charge;  the  membership  re- 
maining practically  unchanged,  and  the  purpos- 
es of  the  two  organizations  being  identical. 

8.  Insurance  «=»328(2)— Lease  not  "change 
in  title"  ob  interest  of  property. 
A  lease  is  not  a  change  in  the  title  or  in- 
terest of.  the  property  within  the  meaning  of  a 
Are  insurance  policy,  providing  that  the  com- 
pany "shall  not  be  liable  while  the  interest  in, 
title  to,  or  possession  of,  the  subject  of  insurance 
is  changed." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Change.] 

4.  Insurance  <S=>328(2)— New  lease  to  same 

LESSEE  UNDER  ANOTHER  NAME  NOT  CHANGE 
IN  TITLE  OB  INTEREST  OF  PROPERTY. 

Assuming  that  a  lease  is  a  change  in  the 
title  or  interest  of  real  property,  within  the 
meaning  of  a  fire  policy  providing  that  the 
insurer  shall  not  be  liable  "while  the  interest 
in,  title  to,  or  possession  of,  the  subject  of  in- 
surance is  changed,  excepting  a  change  of  oc- 
cupancy of  the  building  without  material  in- 
crease of  the  hazard,"  there  was  no  change  in 
the  title  or  possession,  where  at  the  time  pol- 
icy was  issued  a  country  club  was  in  possession 
thereof  under  a  lease  given  to  the  manager  of 
the  club,  and  thereafter  the  name  of  the  club 
was  changed,  a  new  manager  appointed,  and  a 
new  lease  executed,  the  membership  of  the  sec- 
ond club  being  practically  the  same  as  the  first ; 


dub  being  merely  a  . 


the 

the  first. 

5.  Insurance  <9=>146(3>— Provisions  r* 

POLICY  CONSTRUED  TO  PREVENT  FORFEIT  LRE- 
Pro visions  in  a  fire  insurance  policy  are  al- 
ways construed  so  as  to  prevent  a  forfeiture, 
if  the  provisions  will  reasonably  admit  of  sneh  a 
construction. 

6.  Insurance  *j=>229{3)— Agent  employed  to 
place  insurance  not  agent  to  cancel 

POLICY. 

The  fact  that  an  agent  is  employed  to  place 
insurance  does  not  make  him  an  agent  to  cancel 
the  policy  on  behalf  of  the  owner  of  the  prop- 
erty, and  hence  where  the  owner  of  property  ac- 
cepted policies  taken  out  by  the  order  of  a 
mortgagee  through  an  agent  authorised  by  such 
mortgagee  to  cancel  and  replace  the  insurance 
at  wiU,  without  knowledge  that  the  agent  had 
authority  to  cancel  insurance,  he  was  not  bound 
by  a  notice  of  cancellation  received  by  such 
agent. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Charles  Monroe,  Judge. 

Action  by  A.  E.  Cronenwett  and  another 
against  the  Iowa  Underwriters  of  the  Dubu- 
que Fire  &  Marine  Insurance  Company  and 
another.  From  an  adverse  Judgment,  de- 
fendants appeal  Affirmed. 

W.  W.  Hlndmnn,  of  Santa  Monica,  for  ap- 
pellants. 

Charles  Coan  and  Harold  C.  Morton,  both 
of  Los  Angeles,  for  respondents. 

LANGDON,  P.  3.  This  is  an  appeal  from 
a  judgment  for  the  plaintiff,  A.  B.  Cronen- 
wett, In  an  action  upon  two  fire  Insurance 
policies  Issued  by  the  appellants.  Cronen- 
wett was  the  owner  of  the  real  property 
covered  by  said  policies,  and  Louise  Uuen- 
ther,  the  other  party  plaintiff,  was  the  owner 
of  the  mortgage  upon  said  property.  It  was 
stipulated  by  the  parties  in  open  court  that 
the  said  mortgagee  had*  duly  received  notice 
of  cancellation  of  said  insurance  policies,  and 
judgment  was  entered  against  said  morU 
gagee  accordingly.  We  consider  the  case, 
therefore,  merely  with  reference  to  the  rights 
of  the  plaintiff  Cronenwett  The  fire  oc- 
curred In  May,  1916.  The  answers  of  the  de- 
fendants set  up  as  a  separate  defense  that 
during  the  year  1915  the  defendants  gave 
written  notices  to  Cronenwett  that  said  poli- 
cies would  be  canceled  within  five  days  from 
the  respective  dates  of  the  notices,  and  that 
said  notices  were  duly  received  by  the  plain- 
tiff. As  a  second  defense  the  defendants  al- 
lege that  by  the  terms  and  conditions  of  me 
policies  sued  upon  it  is  provided,  among 
other  things,  that: 

"Unless  otherwise  provided  by  agreement,  in- 
dorsed hereon  or  added  hereto,  this  company 
shall  not  be  liable  for  loss  or  damages  ossurring 
*  *  *  while  the  interest  in,  title  to,  or  pos- 
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session  of,  the  subject  of  insurance  is  changed, 
excepting  *  •  •  a  change  of  occupancy  of 
building  without  material  increase  of  hazard. 
•  *  • » 

It  is  then  alleged  that  after  said  policies 
bud  been  issued,  the  property  covered  by 
them  waa  leased  to  one  Daniel  W.  Markin 
for  a  term  of  three  years,  and  that  Markin 
was  let  into  possession  under  said  lease,  and 
that  no  written  permission  for  such  action 
was  Indorsed  upon  the  policy.  It  Is  also  al- 
leged that  the  hazard  of  the  defendants  was 
materially  Increased  without  their  consent 
by  reason  of  the  fact  that  the  lessee  of  the 
property  kept  upon  the  premises  400  gallons 
of  distillate,  a  highly  Inflammable  liquid. 
This  last  defense  was  not  relied  upon  at  the 
trial,  and  is  not  urged  upon  appeal. 

[1]  The  first  contention  of  appellants  may 
be  briefly  disposed  of.  It  is  that  the  proof 
shows  that  the  policies  In  question  were  can- 
celed by  written  notices  sent  to  the  assured 
or  'to  his  agent  In  support  of  this  position, 
appellants  urge  upon  our  attention  certain 
testimony  in  the  record  sustaining  this  view. 
However,  the  record  contains  testimony  from 
which  opposite  conclusions  may  logically  be 
deduced.  Findings  were  waived  by  the  par- 
ties hereto,  and  it  was  agreed  that  the  court 
should  submit  to  the  jury  certain  questions 
of  fact.  These  questions  related  to  the  can- 
cellation of  the  policies,  the  receipt  by  plain- 
tiff of  the  notices  of  cancellation  alleged  to 
have  been  sent,  and  the  agency  of  one  Kim- 
insky  to  represent  Cronenwett  for  the  pur- 
pose of  receiving  said  notices  of  cancellation. 
The  jury  answered  all  of  these  questions  in 
the  negative — and  against  the  contentions  of 
the  defendants.  Such  matters  are  therefore 
not  open  for  review  here,  and  we  start  from 
these  findings  of  the  jury  as  from  established 
facts. 

[2]  Another  objection  of  the  appellants  is 
that  certain  conditions  of  the  policies .  were 
broken  because  of  the  fact  that  there  was  a 
change  in  the  occupancy  of  the  building  after 
the  policy  was  issued.  With  regard  to  this 
contention  we  shall  state  the  facts  in  support 
of  the  judgment  which  fairly  appear  from 
the  evidence.  At  the  time  the  insurance  was 
taken  out  upon  the  property  it  was  occupied 
by  a  corporation  known  as  the  Automobile 
Country  Club,  and  was  under  lease  to  the 
manager  of  that  dub,  Bowl  King.  Later,  the 
name  of  the  club  was  changed  to  Monrovia 
Country  Club.  The  membership  in  the  new 
organization  remained  practically  the  same 
as  In  the  old;  the  purposes  of  the  two  organ- 
izations were  identical.  A  new  manager  was 
placed  in  charge  of  the  new  club  and  the 
lease  was  executed  to  him  by  the  owner  and 
the  former  lease  canceled.  The  transaction 
was,  in  effect,  nothing  more  than  a  change 
of  name  and  the  substitution  of  a  new  mana- 
ger.  A  change  of  managers  might  have  oc- 


curred with  or  without  a  change  of  name, 
and  certainly  it  will  not  be  contended  th°t 
the  club  could  not  change  managers  without 
avoiding  the  insurance  policies  upon  the 
premises  occupied  by  it  Also,  even  though 
the  name  bad  not  been  changed,  the  direc- 
tors and  other  officers  of  the  club  were  sub- 
ject to  change  without  in  any  way  changing 
the  real  occupancy  of  the  premises.  There 
Is  no  evidence  that  this  change  in  name  and 
management  in  any  way  Increased  the  hazard 
of  the  defendants.  The  language  of  the 
policies  upon  this  point  is  that  the  company 
"shall  not  be  liable  while  the  interest  in,  title 
to,  or  possession  of,  the  subject  of  insurance 
Is  changed,  excepting  *  *  ••  a  change  of 
occupancy  of  the  building  without  material 
Increase  of  hazard."  Under  these  circum- 
stances, we  think  the  plaintiff  was  not  guilty 
of  a  violation  of  the  policy  with  regard  to 
the  occupancy  of  the  premises.  The  appel- 
lants argue  that  the  above  condition,  with 
regard  to  increase  of  hazard,  is  modified  by 
riders  attached  to  the  policies,  stating  that 
the  building  Is  insured  while  occupied  as  a 
clubhouse,  but  with  the  words  "By  Auto- 
mobile Country  Club"  In  parenthesis  follow- 
ing such  general  statement  It  is  contended 
that  because  of  the  parenthetical  insertion 
in  this  rider  of  the  name  of  a  particular  club 
that  the  occupancy  of  that  particular  coun- 
try club  was  necessary  to  keep  the  policy  In 
force.  It  may  be  conceded  that  in  so  far  as 
the  language  of  the  rider  is  inconsistent  with 
the  suspension  clause  of  the  policy,  the 
former  will  prevail  (O'Neill  v.  Caledonian 
Ins.  Co.,  166  Cal.  818,  186  Pac.  1121)  but  we 
are  not  Inclined  to  hold  that  this  provision 
in  the  rider  was  intended  to  guard  against  a 
mere  change  In  nomenclature  and  manage- 
ment of  the  country  club ;  and,  as  stated  be- 
fore, it  appears  from  the  evidence,,  and  the 
trial  court  has  impliedly  found,  that,  In  sub- 
stance, the  change  amounted  merely  to  a 
change  of  name  and  of  the  manager. 

[S-t]  Appellants  next  argue  that  In  the  pro- 
vision above  quoted  possession  and  occupancy 
are  treated  separately,  and  the  conditions 
with  relation  to  each  are  distinct ;  that  the 
use  of  the  term  "occupancy"  was  Intended  to 
cover  temporary  use  of  the  building,  and 
that  the  use  of  the  word  "possession"  was  in- 
tended to  designate  the  possessory  light  It 
it  contended  that  whether  or  not  there  was 
a  change  of  occupancy  as  hereinbefore  dis- 
cussed, nevertheless,  the  lease  given  to  the 
manager  of  the  Monrovia  Country  Club  was 
the  granting  of  such  an  Interest  in  the  prop- 
erty to  the  lessee  as  to  make  him  the  virtual 
owner  of  the  property  for  the  period  of  the 
lease,  and.  to  change  the  title,  interest,  and 
legal  possession  of  the  property.  While  it 
would  seem  to  us  that  a  lease  is  not  a  change 
in  the  title  or  interest  of  the  property  with- 
in the  meaning  of  the  policies  (Smith  v. 
Phoenix  Ins.  Co.,  01  CaL  323,  328,  329,  27  Pac. 
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738,  13  L.  R.  A.  47B,  26  Am.  St.  Rep.  191; 
Rumsey  v.  Phoenix  Ins.  Co.  [C.  C]  1  Fed. 
396;  Ins.  Co.  v.  Helfenstein,  40  Pa.  289,  80 
Am.  Dec.  573 ;  Planters'  Ins.  Co.  v.  Rowland, 
66  Md.  236,  243,  7  Atl.  257),  yet  it  becomes 
unnecessary  for  a  determination  of  this  case 
that  we  should  rest  it  upon  this  proposition. 
For  It  appears  that  the  property  was  under 
lease  to  the  manager  of  the  Automobile 
Country  Club  and  occupied  by  said  club  as 
a  clubhouse  when  the  policies  were  issued; 
and  the  tenancy  of  this  country  club  was 
known  to  the  defendants  and  acquiesced  in 
by  them.  Whatever  title  and  interest  and 
possessory  right  attached  to  a  lessee  attached 
to  said  manager  of  said  club  at  the  time  the 
contract  of  insurance  was  entered  into.  And 
If  the  two  clubs  are  so  substantially  one  and 
the  same  that  the  occupancy  of  the  premises 
was  not  changed  within  the  meaning  of  the 
policies,  then,  assuredly,  the  two  clubs,  repre- 
sented by  their  respective  managers,  were  so 
substantially  one  that  the  making  of  the 
lease  to  the  manager  of  the  second  club,  in- 
stead of  to  the  manager  of  the  first  club,  was 
not  a  change  in  the  possession,  title,  and  in- 
terest within  the  meaning  of  the  policy.  If 
the  second  club  was  merely  a  continuation  of 
the  first  club,  then  the  right,  title,  and  inter- 
est of  the  second  club  in' the  premises  was 
merely  a  continuation  of  the  right,  title,  and 
interest  of  the  first  club  in  the  property,  and 
that  existed  at  the  time  the  insurance  was 
issued  on  the  building.  We  consider  it  prop- 
er to  regard  the  substance  and  not  the  form 
of  the  transaction  in  question  here  in  view 
of  the  well-recognized  rule  that  provisions  in 
an  insurance  policy  are  always  construed  so 
as  to  prevent  a  forfeiture,  if  the  provisions 
will  reasonably  admit  of  such  a  construction. 
O'Neill  v.  Caledonian  Ins.  Co.,  166  Cal.  315, 
135  Pac.  1121 ;  Arnold  v.  American  Ins.  Co., 
148  Cal.  666,  84  Pac.  182,  25  L.  R.  A.  (N.  S.)  6. 

[(]  It  is  further  urged  that,  because  there 
is  some  testimony  in  the  record  to  the  effect 
that  Kamlnsky  was  the  agent  of  the  mort- 
gagee, Louise  Guenther,  and  was  authorized 
by  her  to  cancel  and  replace  Insurance  at 
will,  this  plaintiff  Is  bound  by  the  scope  of 
the  agency  between  Mrs.  Guenther  and  Kam- 
lnsky. This  is  predicated  upon  the  fact  that 
plaintiff  has  brought  suit  upon  the  policies 
so  taken  out  by  order  of  Mrs.  Guenther 
through  her  agent,  Kamlnsky.  But  the  plain- 
tiff has  testified  that  he  did  not  know  of  this 
arrangement  between  Mrs.  Guenther  and 
Kamlnsky.  The  fact  that  an  agent  is  em- 
ployed to  place  Insurance  does  not  make  him 
an  agent  to  cancel  the  policy  on  behalf  of  the 
owner  of  the  property.  Quong  Tue  Sing  v. 
Anglo-Nevada  Assurance  Corporation,  86  Cal. 
566,  25  Pac.  68,  10  L.  R.  A.  144.  The  mere 
fact,  then,  that  the  plaintiff  accepted  the  poli- 
cies of  insurance  secured  by  Kamlnsky  and 
sued  upon  them  does  not  bind  him  by  notice 


of  cancellation  received  by  Kamlnsky.  It  can- 
not be  argued  that  he  accepted,  with  respect 
to  himself,  the  full  scope  of  the  agency  assert- 
ed by  appellant  to  have  existed  between  Mrs. 
Guenther  and  Kamlnsky,  because  the  plain- 
tiff has  stated  that  he  knew  nothing  about 
the  scope  of  such  agency.  As  we  have  here- 
tofore stated,  this  question  of  agency  was  an 
Issuable  fact  between  the  parties,  and  the 
jury  has  found  for  the  plaintiff  upon  sub- 
stantial evidence. 
The  Judgment  is  affirmed. 

We  concur:  NOURSB,  J.;  BRITTAIN,  J. 


CRONENWETT  et  aL  v.  DUBUQUE  FIRE  & 
MARINE  INS.  CO.  et  aL  (Civ.  3150.) 

(District  Court  of  Appeal,  First  District  Di- 
vision 2,  California,  Dec.  3,  1919.  Hear- 
ing Denied  by  Supreme  Court  Jan.  29, 1920.) 

1.  Insurance  <8=>328(2)— Lease  not  * 'change 
in  title"  of  property  within  meaning 
of  fibe  policy. 

A  lease  is  not  a  change  in  the  title  of  the 
property  within  the  meaning  of  a  fire  policy, 
providing  that  the  company  shall  not  be  liable 
"while  the  interest  in,  title  to,  or  possession  of, 
the  subject  of  insurance  is  changed,  except  a 
change  of  occupancy  of  the  building  without  ma- 
terial increase  of  hazard";  a  lease  being  but  a 
chattel  interest,  and  the  possessory  right  of 
the  lessee  being  in  support  of  the  seisin  of 
his  landlord  in  whom  the  title  to  the  property  is 
vested. 

[Ed.  .Note.— For  other  definitions,  see  Words, 
and  Phrases,  First  and  Second  Series,  Change.] 

2.  Insurance  «=»606(2)— Insures  not  enti- 
tled TO  BE  SUBROGATED  TO  INTEREST  OF 
MORTGAGEE  ALTHOUGH  CLAIMING  NO  LIABIL- 
ITY 'TO  MORTGAGOR. 

The  clause  in  standard  fire  policies,  to  the 
effect  that  when  insurer  shall  pay  to  the  mort- 
gagee any  sum  under  policy  and  shall  claim  as 
to  the  owner  that  no  liability  therefor  existed, 
the  company  shall  be  subrogated  to  the  rights 
of  the  mortgagee  under  all  securities  held  as 
collateral  to  the  mortgage  debt,  and  shall  re- 
ceive full  assignment  and  transfer  of  the  mort- 
gage, etc.,  only  applies  to  a  claim  by  the  in- 
surer of  no  liability  to  the  mortgagor,  supported 
by  legal  right;  the  right  to  subrogation  falling 
with  the  claim. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Curtis  D.  Wilbur,  Judge. 

Action  by  A.  E.  Cronenwett  and  another 
against  the  Dubuque  Fire  ft  Marine  Insur- 
ance Company  and  another.  From  an  ad- 
verse judgment,  defendants  appeal.  Af- 
firmed. 

W.  W.  Hindman,  of  Los  Angeles,  for  ap- 
pellants. 

Charles  Coan  and  Harold  0.  Morton,  both 
of  Los  Angeles,  for  respondents. 
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LANGDON,  P.  J.  This  la  an  appeal  by  the 
defendants  from  a  judgment  against  them  In 
an  action  upon  two  policies  of  Insurance 
against  fire  Issued  by  the  defendant  compan- 
ies to  plaintiffs.  The  plaintiff  A.  B.  Cronen- 
wett  was  the  owner  of  the  real  property  cov- 
ered by  said  policies,  and  Louise  Guenther, 
the  other  party  plaintiff,  was  the  owner  of 
the  mortgage  upon  said  property. 

[1]  The  first  objection  of  the  appellants  Is 
that  the  trial  court  erred  in  holding  that  the 
policies  of  Insurance  were  not  Invalidated  by 
a  change  of  possession  of  the  Insured  proper- 
ty after  the  Issuance  of  the  policies.  The 
facts  relating  to  this  objection,  as  found  by 
the  court,  are:  During  the  year  1914,  the 
plaintiff  A.  E.  Oronenwett  leased  the  In- 
sured building  to  Messrs.  Warren  and  Nel- 
son, who  organized  a  country  club  known  as 
the  Automobile  Country  Club,  which  occupied 
the  insured  building.  Warren  and  Nelson  be- 
ing its  managers.  Thereafter,  in  1915,  one 
King  succeeded  Warren  and  Nelson  as  mana- 
ger of  the  club  and  a  lease  of  the  building 
was  executed  to  him.  Thereafter,  the  insur- 
ance policies  were  issued  by  the  defendants. 
In  the*  early  part  of  1916  one  D.  W.  Martin 
succeeded  King  as  manager  of  the  club,  and 
the  lease  to  King  was  canceled  and  a  lease  to 
the  building  executed  to  Markln,  whereby  the 
building  was  leased  to  Markln,  and  Markln 
was  in  possession  of  the  building  under  said 
lease  until  the  time  of  the  fire  the  lease  be- 
ing in  full  force  and  effect  at  that  time.  The 
Insurance  policies  contain  the  following 
clause:  ,  , 

.  "Unless  otherwise  provided  by  agreement  in- 
dorsed hereon  or  added  hereto,  this  company 
shall  not  be  liable  for  loss  or  damage  occurring 
*  *  *  while  the  interest  in,  title  to,  or  posses- 
sion of,  the  subject  of  insurance  is  changed,  ex- 
cept *  •  •  a  change  of  occupancy  of  the 
building  without  material  increase  of  hazard." 

It  is  argued  that  by  said  clause  the  change 
of  title  Is  made  separate  and  distinct  from  a 
change  of  occupancy ;  that  the  possession  re- 
ferred to  In  said  quoted  clause  applies  to  the 
possessory  rights  and  not  to  occupancy.  It  is 
argued  that  the  owner  of  the  building  Is  in 
legal  possession  of  the  building,  although  the 
building  may  be  occupied  by  some  one  else — 
and  that  the  granting  of  a  lease  to  Markln 
was  the  granting  of  such  an  interest  and  ti- 
tle In  the  property  as  to  transfer  the  posses- 
sory right  from  the  owner  to  the  lessee,  in 


violation  of  the  conditions  of  the  policies 
sued  upon  here.  This  precise  point  has  been 
discussed  by  this  court  in  a  case  this  day  de- 
cided which  Involves  rights  growing  out  of 
the  destruction  of  this  same  building,  under 
other  policies  of  fire  Insurance.  Oronenwett 
v.  Iowa  Underwriters  of  the  Dubuque  Fire  & 
Marine  Ins.  Co.  et  al.  (No.  3144)  186  Pac.  824. 
We  are  of  the  opinion  that  a  lease  is  not  a 
change  in  the  title  of  the  property  within  the 
meaning  of  the  policies.  Smith  v.  Phoenix 
Ins.  Co.,  91  Cal.  323,  328,  329,  27  Pac.  738,  13 
L.  R.  A.  476,  26  Am.  St.  Rep.  191 ;  Rumsey  v. 
Phoenix  Ins.  Co.  (C.  C.)  1  Fed,  396:  Ins.  Co. 
v.  Helfensteln,  40  Pa.  289,  80  Am.  Dec.  573; 
Planters'  Ins.  Co.'  v.  Rowland,  66  Md.  236, 
243,  7  Atl.  257.  The  owner  of  the  fee  held 
the  seisin  to  the  property  and  the  lease  was 
but  a  chattel  Interest.  The  possessory  right 
of  the  lessee  was  In  support  of  the  seisin  of 
his  landlord,  in  whom  the  title  to  the  proper- 
ty was  vested.  Jeffers  v.  Easton,  Eldrldge  & 
Co.,  118  Cal.  345,  852,  45  Pac.  680. 

[2]  The  second  objection  of  the  appellants 
Is  that  the  trial  court  erred  In  refusing  to 
subrogate  the  defendants  to  the  interest  of 
the  mortgagee,  Mrs.  Louise  Guenther.  The 
claim  to  subrogation  Is  based  upon  the  stand- 
ard mortgage  clause  in  the  policies  to  the  ef- 
fect that  when  the  insurance  company  shall 
pay  to  the  mortgagee  any  sum  under  the  pol- 
icy and  shall  claim,  as  to  the  owner,  that  no 
liability  therefor  existed,  the  company  shall 
be  subrogated  to  the  rights  of  the  mortgagee 
under  all  securities  held  as  collateral  to  the 
mortgage  debt  and  shall  receive  full  assign- 
ment and  transfer  of  the  mortgage,  eta  The 
appellants  state  that  they  have  at  all  times 
claimed,  and  now  claim,  that  there  was  no 
liability  to  the  mortgagor,  and  therefore 
should  be  subrogated  to  the  Interest  of  the 
mortgagee.  We  think  the  clause  above  quot- 
ed only  applies  to  a  claim  supported  by  le- 
gal right.  It  Is  quite  immaterial  what  the 
company  may  claim  so  long  as  it  be  decided 
by  the  court  that  such  claim  is  not  founded 
upon  legal  rights.  The  decision  of  the  first 
point  made  by  the  appellants  completely  dis- 
poses of  their  claim  that  there  Is  no  liabili- 
ty upon  their  part  as  to  the  owner  of  the 
premises.  That  being  true  the  appellants' 
right  of  subrogation  falls  with  their  claim. 

The  Judgment  is  affirmed. 

We  concur:   NOURSE,  J. ;  BRITTAIX,  J. 
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EXCHANGE  SECURITIES  CO.  v.  ROSSINI 
et  al.  (Civ.  2902.) 

(District  Court  of  Appeal,  Second  District,  Divi- 
sion 1,  California.    Dec.  4,  1919.) 

1.  Landlord  and  tenant  <g=>103(l)  —  No 

BIGHT  OF  KE -ENTRY  UPON  BREACH  OF  INDE- 
PENDENT COVENANT  IN  ABSENCE  OF  STATUTE 
OB  STIPULATION. 

Generally,  in  the  absence  of  statutory  provi- 
sion, the  breach  of  an  independent  covenant  by 
the  tenants  wi}l  not  justify  the  eviction  of  ten- 
ants, unless  the  lease  contains  a  stipulation  to 
that  effect;  the  landlord's  only  remedy  being 
an  action  for  breach  of  covenant. 

2.  Landlobd  and  tenant  cj=»103(3>— Ten- 
ant NOT  ENTITLED  TO  TERMINATE  LEASE  UP- 
ON LANDLORD'S  BREACH  OF  INDEPENDENT 
COVENANT  IN  ABSENCE  OF  STIPULATION  OF 
LEASE  OR  STATUTORY  PROVISION. 

In  absence  of  statute  or  stipulation  in  lease 
so  providing,  the  breach  of  an  independent  cove- 
nant on  the  part  of  the  landlord  will  not  war- 
rant the  tenant  in  terminating  the  lease  and 
refusing  to  pay  the  rent;  tenant's  only  remedy 
being  an  action  for  breach  of  covenant, 

3.  Landlord  and  tenant  <S=»44(1) — Stipula- 
tion AS  TO  FORFEITURE  OR  TERMINATION  OF 
LEASE  WILL  BE  STRICTLY  CONSTRUED. 

Stipulations  in  lease  as  to  rights  of  land- 
lord to  re-enter,  and  as  to  rights  of  tenant  to 
terminate  lease,  will  be  strictly  construed  against 
the  party  for  whose  benefit  they  are  created, 
under  Civ.  Code,  §  1442. 

4.  Landlord  and  tenant  «J=»10S(3>— Lessee 
not  entitled  to  terminate  lease  upon 
breach  of  covenant  as  to  sale  bt  lessor. 

Lessor's  sale  of  premises  without  first  giving 
lessee  an  option  to  purchase  in  violation  of  pro- 
vision of  lease  did  not  entitle  lessee  to  terminate 
lease  and  refuse  to  pay  rent  thereunder,  where 
lease  did  not  provide  for  right  of  lessee  to  ter- 
minate lease  upon  lessor's  breach  of  covenant. 

Appeal  from  Superior  Court,  San  Diego 
County;  W.  A.  Sloane,  Judge. 

Action  by  the  Exchange  Securities  Com- 
pany against  John  Rossini  and  Henry  Mon- 
Ighetti,  copartners  doing  business  under  the 
firm  name  and  style  of  Rossini  ft  Moalghetti, 
and  others.  Judgment  for  defendants,  and 
plaintiff  appeals.  Reversed,  with  instruc- 
tions. 

Shreve  ft  Shreve  and  J.  T.  Reed,  all  of  San 
Diego,  for  appellant. 

Adam  Thompson,  of  San  Diego,  for  re- 
spondents. 

SHAW,  J.  The  material  facts  upon  which 
the  trial  court  rendered  judgment  tor  de- 
fendants, and  from  which  plaintiff  appeals, 
asserting  that  it  Is  entitled  to  judgment  up- 
on the  findings,  are  as  follows:  On  the  9th 


day  of  May,  1913,  Rosie  J.  Poggi  made  a 
written  lease  of  certain  real  estate  to  de- 
fendants John  Rossini  and  Henry  Monlghet- 
ti.  The  term  of  the  lease  was  for  a  period 
of  five  years,  and  the  rental  reserved  therein 
was  $12,500,  payable  In  equal  semiannual  in- 
stallments in  advance.  The  lessees  at  the 
time  caused  a  bond  for  the  faithful  perform- 
ance of  their  covenants  contained  in  the 
lease  to  be  executed  to  the  lessor  by  Joe 
Guidottl  and  Pletro  Guidotti,  who  are  joined 
with  them  as  defendants  herein.  Among 
other  covenants  contained  in  the  lease  was 
one  whereby  the  lessor  agreed  that  if  dur- 
ing the  term  of  the  lease  she  should  re- 
ceive a  bona  fide  offer  for  the  'purchase 
of  the  property  and  desire  to  accept  such 
offer  and  sell  the  property,  such  facts 
should  be  communicated  to  the  lessees,  who 
were,  for  a  period  of  ten  days  from  the  serv- 
ice of  such  notice,  given  an  option  to  par- 
chase  the  leased  property  at  the  price  and 
upon  the  terms  contained  in  the  offer  so  re- 
ceived by  the  lessor,  which  option  to  par- 
chase  by  defendants,  unless  exercised  with- 
in the  time  so  specified,  "should  terminate. 
The  lease  also  contained  provisions  -under 
which  the  purchaser,  if  other  than  the  les- 
sees, might  terminate  the  lease  upon  notice 
as  therein  provided.  On  March  20,  1915,  the 
lessor,  without  any  notice  to  the  lessees  of 
her  intention  so  to  do  and  in  violation  of  the 
covenant  to  give  the  lessees  an  opportunity 
to  exercise  their  option  to  purchase  the  prop- 
erty, sold  and  conveyed  the  same  to  the  Dia- 
mante Gardinl  Company,  to  which  she  as- 
signed and  transferred  the  lease,  together 
with  the  bond  given  her  for  the  faithful  per- 
formance of  the  terms  thereof;  and  on  Oc- 
tober 29,  1915,  the  Diamante  Gardinl  Com- 
pany conveyed  the  property  to  plaintiff  here- 
in, to  which  it  likewise  assigned  the  lease 
and  bond  aforesaid.  On  November  8,  1915, 
the  lessees,  having  paid  all  rent  due  to  said 
date,  abandoned  the  leased  premises  with- 
out plaintiffs  consent,  and  thereafter  refused 
to  pay  any  rent  for  the  balance  of  the  term, 
which  expired  on  May  8,  1918.  Thereafter 
plaintiff  notified  the  lessees  to  resume  posses- 
sion of  said  premises,  and  that,  in  case  of 
their  failure  so  to  do  within  ten  days,  plain- 
tiff would  rent  the  property  to  other  tenants 
upon  the  best  terms  obtainable  for  and  on 
account  of  said  lessees  and  look  to  them  for 
the  payment  of  the  difference  between  the 
amount  called  for  by  the  lease  and  that  which 
they  might  be  able  to  obtain  from  the  new 
tenant,  to  which  the  lessees,  through  their  at- 
torney, answered,  saying  that  their  abandon- 
ment of  the  leased  property  was  due  to  the 
violation  of  the  lessor's  covenant  contained 
in  the  lease  by  falling  to  give  them  an  op- 
portunity to  exercise  the  option  for  the  par- 
chase  of  the  property,  and  that  plaintiff  was 
at  liberty  to  take  such  steps  In  the  premises 
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with  reference  to  letting  the  property  to 
another  tenant  as  It  might  be  advised. 
Thereupon,  on  December  1,  1915,  plaintiff 
leased  the  property  for  the  balance  of  the 
term  at  $1,000  per  year,  which,  though  less 
than  that  reserved  in  the  lease,  was  at  the 
time  a  fair  and  full  rental  for  the  property. 

Upon  these  facts  being  made  to  appear,  In 
an  action  to  recover  the  amount  called  for 
by  the  lease,  with  interest  on  the  install- 
ments of  rent  as  they  became  due,  less  the 
sum  of  $1,000  per  year,  for  which  the  prem- 
ises were  re-rented,  the  court,  as  a  conclu- 
sion of  law,  found  that  plaintiff  was  entitled 
to  take  nothing,  and  that  defendants  were 
entitled  to  their  costs. 

[1]  Whether  or  not  the  covenant  in  ques- 
tion so  made  by  the  lessor  warranted  the 
lessees  in  terminating  the  lease  and  refusing 
to  pay  the  rent  is  the  sole  point  In  contro- 
versy between  the  parties.  As  to  the  land- 
lord, the  general  rule  is  that,  in  the  absence 
of  statutory  provision,  the  breach  of  an  In- 
dependent covenant  made  by  the  tenant  will 
not  justify  the  eviction  of  the  latter  unless 
the  lease  contains  a  stipulation  to  that  effect 

"The  mere  breach  of  a  covenant  by  the  ten- 
ant can  give  the  landlord  no  right  of  re-entry 
unless  there  be  a  stipulation  in  the  lease  that 
such  breach  of  covenant  shall  work  a  forfeiture 
or  determination  of  the  tenant's  interest.  No 
ejectment  can  be  maintained  by  the  landlord  for 
mere  breach  of  covenant  not  coupled  with  a 
proviso  that  the  term  shall  end.  His  only  rem- 
edy would  be  an  action  for  breach  of  covenant." 
Section  487,  Jones  on  Landlord  and  Tenant. 

[2]  In  support  of  this  proposition,  the  au- 
thor cites  a  number  of  cases.  And  where 
there  is  no  statutory  regulation  of  the  sub- 
ject, it  is  equally  true,  upon  like  principle, 
that  in  the  absence  of  stipulation  to  such 
effect,  the  breach  of  a  like  covenant  on  the 
part  of  the  landlord  will  not  warrant  the 
tenant  in  terminating  the  lease  and  refus- 
ing to  pay  the  rent  called  for  thereby.  Thus 
it  has  been  held  that,  in  the  absence  of  such 
stipulation  giving  the  tenant  the  right  to 
terminate  the  lease,  the  failure  of  the  land- 
lord to  comply  with  his  covenant  to  make 
Improvements  upon  the  demised  premises 
will  not  justify  the  tenant  in  abandoning  the 
premises  and  refusing  to  pay  the  rent  Part- 
ridge v.  Dyklns,  28  Okl.  54,  113  Pac.  928,  34 
L.  B.  A.  (N.  S.)  984;  Huber  v.  Ryan,  28 
Misc.  Rep.  428,  56  N.  X.  Supp.  135;  18  Am. 
&  Eng.  Ency.  of  Law,  p.  230. 


[S]  In  the  absence  of  a  stipulation  there- 
for, which  must  be  construed  strictly  against 
the  party  for  whose  benefit  it  is  created 
(Civ.  Code,  |  1442;  Randol  v.  Scott  HO  CaL 
590,  42  Pac.  970),  neither  party  can  claim 
forfeiture.  As  to  the  landlord,  the  cove- 
nant must  be  coupled  with  a  proviso  that 
the  breach  thereof  shall  entitle  him  to  a 
re-entry  of  the  premises,  and  shall,  as  to 
the  tenant  to  entitle  him  at  his  option  to 
terminate  the  lease,  be  coupled  with  a  like 
proviso.  Otherwise,  and  in  the  absence  of 
such  stipulation,  the  remedy  in  either  case 
is  an  action  for  breach  of  the  covenant. 
Conditions  arising  upon  a  breach  of  cove- 
nant are  the  subject  of  contract,  and,  if  de- 
sired, the  party  Interested  should  insist  up- 
on their  insertion  In  the  lease.  In  the  in- 
stant case  the  lease  expressly  provides  that 
upon  breach  of  any  of  the  covenants  therein 
contained  on  the  part  of  the  lessees  the  les- 
sor shall,  at  his  option,  re-enter  upon  the 
demised  premises  and  terminate  the  lease. 
No  such  provision,  however,  is  contained  in 
the  lease  giving  the  tenants  a  like  right 
Hence,  in  the  absence  thereof,  the  lessees' 
remedy  for  breach  of  the  covenant  in  ques- 
tion is  an  action  thereon. 

[4]  Our  conclusion  is  that  the  covenant  in 
question  on  the  part  of  the  lessor  was  in  its 
nature  Independent,  and  not  a  condition  pre- 
cedent to  the  payment  of  the  rent  by  the 
lessees;  and,  since  the  lease  contains  no 
stipulation  that  upon  a  breach  thereof  the 
tenants  may  at  their  option  abandon  the 
premises  and  terminate  the  lease,  they  are 
not  absolved  from  the  obligation  to  pay  the 
rent  reserved  therein. 

The  Judgment  is  reversed,  and  the  lower 
court  instructed  to  render  judgment  on  the 
findings  for  plaintiff  for  the  rent  reserved 
in  and  payable  under  the  terms  of  the  lease, 
together  with  interest  upon  each  installment 
thereof  from  the  time  when  it  became  due 
and  payable,  less  the  amount  of  $1,000  per 
year  and  interest  thereon  from  the  time  when 
under  the  terms  of  the  contract  of  re-rental 
the  same  became  due  and  payable.  Such 
Judgment,  however,  as  to  defendants  Joe 
Guidotti  and  Pietro  Guldottl,  to  be  limited 
to  the  penal  sum  specified  In  their  bond  for 
the  faithful  performance  by  the  lessees  of 
the  covenants  contained  in  the  lease. 

We  concur:  CONREY,  P.  J.;  JAMES,  J. 
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WALLACE  v.  FRESNO  CANAL  &  LAND 
CORPORATION.  (Civ.  2976.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 1,  California.   Dec.  9,  1919.) 

Appeal  and  xbbor  «=>1011(1)— Findings  on 
conflicting  evidence  that  defendant  d»- 
bigation  coup  ant's  negligence  caused 
flooding  of  plaintiff's  lands  will  not 
be  disturbed. 
In  an  action  against  an  irrigation  company 
for  negligent  flooding  of  plaintiff's  land  and 
that  of  plaintiffs  assignor,  evidence  being  con- 
flicting as  to  whether  the  damage  resulted  from 
defendant's  negligent  failure  to  properly  con- 
trol the  waters,  which  overflowed  the  ditches, 
or  from  some  stranger's  meddling  with  the 
headgates,  the  findings  will  not  be  disturbed. 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty;  H.  Z.  Austin,  Judge. 

Action  by  O.  B.  Wallace  against  the  Fres- 
no Canal  &  Land  Corporation.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Short  &  Sutherland  and  Carl  B.  Lindsay, 
all  of  Fresno,  for  appellant 

G.  Levin  Aynesworth,  of  Fresno,  for  re- 
spondent. 

RICHARDS,  J.  This  is  an  appeal  from  a 
Judgment  in  favor  of  the  plaintiff  and  against 
the  defendant  for  damages  alleged  to  have 
been  sustained  by  the  plaintiff,  and  also  by 
one  T.  Hampoyan,  bis  assignor,  through  the 
alleged  negligence  of  the  defendant 

The  complaint  alleged  that  the  defendant 
was  a  corporation  engaged  In  the  business 
of  distributing  water  for  irrigating  purposes 
In  the  county  of  Fresno,  wherein,  for  several 
years,  it  maintained  and  controlled  a  system 
of  ditches  and  canals,  among  which  was  a 
large  ditch  or  canal  commonly  known  as  Dry 
creek,  which  ran  to  and  by  the  southeast  cor- 
ner of  the  lands  leased  by  the  plaintiff  and 
by  plaintiff's  assignor,  from  which  point  a 
small  lateral  ditch  had  been  constructed 
along  the  south  line  of  said  plaintiff  and  of 
his  assignor  and  of  a  number  of  other  land- 
owners, from  which  smaller  ditch  their  lands 
were  supplied  with  water.  The  complaint 
further  alleged  that  the' defendant,  through 
its  servants,  agents,  and  employes,  so  negli- 
gently and  carelessly  handled,  managed,  and 
controlled  the  water  flowing  in  said  Dry 
creek  and  the  headgates  therein,  and  partic- 
ularly the  headgate  which  turns  the  water 
into  said  smaller  lateral  ditch,  that  an 
amount  of  water  far  in  excess  of  the  capacity 
of  said  lateral  ditch  was  turned  into  it  and, 
having  broken  over  and  overflowed  its  banks, 
flowed  onto  and  upon  the  lands  of  plaintiff 
and  his  assignor,  causing  the  damage  com- 
plained of.  The  defendant  while  admitting 
the  ownership  of  the  Irrigation  system  and  of 


the  ditches  and  headgates  above  referred  to, 
denied  any  negligence  in  the  conduct  and 
management  thereof  from  which  the  plaintiff 
and  his  assignor  suffered  the  damages  of 
which  the  former  complains. 

Upon  the  trial  of  the  cause  before  the 
court  the  defendant  admitted  that  If  the  in- 
juries complained  of  were  caused  by  its  neg- 
ligence, the  amount  of  damages  sought  to  be 
recovered  was  reasonable.  The  only  ques- 
tion, therefore,  before  the  trial  court  was  as 
to  whether  the  plaintiff's  damages  were  the 
result  of  the  defendant's  negligence. 

The  trial  court  upon  this  issue  found  in 
favor  of  the  plaintiff,  and  from  the  judgment 
thereupon  entered  for  the  amount  of  dam- 
ages claimed  by  him  this  appeal  has  been 
taken. 

The  only  question  presented  by  the  appel- 
lant upon  this  appeal  is  as  to  whether  there  is 
sufficient  evidence  to  sustain  the  finding  of 
the  court  with  respect  to  the  defendant's  neg- 
ligence, the  sole  contention  of  the  appellant 
being  that  there  is  an  entire  absence  of  suffi- 
cient evidence  to  sustain  such  finding.  The 
argument  of  the  appellant  in  that  regard  is 
based  upon  the  testimony  of  one  of  its  own 
employes,  whose  name  was  R  N.  Cllft  and 
who  was  the  ditch  tender  of  the  defendant, 
having  charge  of  that  portion  of  its  Irriga- 
tion system  which  embraces  Dry  creek  and 
its  smaller  lateral  canal  and  the  headgates 
which  control  the  amount  of  water  flowing 
and  to  flow  In  each  of  these.  It  Is  the  appel- 
lant's contention  that  the  testimony  of  its 
said  witness  in  respect  to  the  amount  of  wa- 
ter flowing  in  these  two  ditches,  and  In  re- 
spect to  the  condition  of  the  headgates  con- 
trolling such  flow,  is  uncontradicted,  and,  if 
taken  to  be  true,  shows  that  the  defendant 
exercised  all  due  care  in  the  premises,  and 
that  whatever  overflow  of  waters  occurred 
must  have  been  caused  by  the  tampering  with 
the  headgates  of  the  defendant  by  some  per- 
son or  persons  unknown,  and  for  whose  acts 
in  that  regard  it  cannot  be  held  responsible. 

After  a  somewhat  careful  examination  of 
the  record,  we  are  unable  to  adopt  the  ap- 
pellant's contention  in  this  regard,  since  we 
find  that  the  testimony  of  said  witness  for 
the  defendant  was,  In  fact  contradicted  by 
the  testimony  of  several  witnesses  for  the 
plaintiff  with  respect  to  the  condition  of  said 
ditches  and  of  the  headgates  therein,  and  al- 
so with  respect  to  the  time  and  amount  of 
water  flowing  in  said  ditches  a  short  time 
prior  to  the  overflow  of  said  water  from  the 
lateral  ditch  and  onto  the  plaintiff's  land. 
These  contradictions,  In  our  opinion,  create 
a,  substantial  conflict  in  the  evidence  suffi- 
cient to  Justify  the  trial  court  in  disregarding 
a  large  portion  of  the  evidence  of  defendant's 
said  witness,  and  in  finding  that  the  overflow 
in  question  occurred  through  the  failure  of  the 
defendant's  said  ditch  tender  to  properly  con- 
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trol  the  waters  flowing  In  said  ditches,  and  to 
so  properly  adjust  the  headgates  therein  as 
to  prevent  an  overplus  of  water  from  enter- 
ing the  said  lateral  ditch  and  pouring  over 
its  banks  onto  the  plaintiff's  land.  This  be- 
ing the  state  of  the  record,  this  court  will 
not  interfere  with  the  findings  and  conclu- 
sions of  the  trial  court. 
Judgment  affirmed. 

We  concur:    WASTE,  P.  J.;  KERRI- 
GAN, J. 


ATKINSON  t.  FOOTE  et  aL    (CHv.  2028.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.  Nov.  5,  1919.) 

1.  MORTGAGES  <8=>376 — MORTGAGEE  PURCHAS- 
ES AT  FORECLOSURE  NOT  LIABLE  FOB  SURPLUS 
NOT  REMAINING  IN  HIS  HANDS. 

Mortgagee  who  has  purchased  the  mortgaged 
properly  under  the  decree  of  foreclosure  is  not 
liable  for  the  surplus  unless  such  surplus  re- 
mained in  his  hands  or  possession. 

2.  Mortgages  <S=87S— Trustee  required  to 

TURN  SURPLUS  ON  FORECLOSURE  OVER  TO 
TRUSTOR. 

Even  though  a  trust  deed  does  not  express- 
ly impose  upon  trustees  the  duly  of  obtaining 
and  turning  over  to  the  trustor  any  surplus  re- 
maining after  payment  of  the  debt,  and  the 
costs  and  expenses  of  sole  have  been  satisfied, 
it  would  nevertheless  be  their  duty  to  do  so ;  the 
trustee  being  trustee  for  trustor  as  well  as 
for  lender  of  money. 

3.  Mortgages  oj=>376— Trustees  being  sued 

FOB  EXCESS  HAVE  BURDEN  OF  PROVING  RE- 
CEIPT OF  HO  ACTUAL  CASH. 

In  action  by  owner  of  the  equity  against 
trustees  who  sold  property  under  deed  of  trust 
for  an  amount  In  excess  of  the  debt  to  recover 
excess,  trustees,  defending  on  ground  that  they 
had  received  no  actual  cash,  have  burden  of 
proving  such  fact 

4.  Evidence  <g=383(7)— Recital  in  trustees 

DEED  CONCLUSIVE  AS  TO  AMOUNT  RECEIVED 
AT  SALE. 

Statement  in  trustees  deed  as  to  considera- 
tion received  for  land  sold  under  deed  of  trust 
is  conclusive  as  to  amount  received,  in  action 
against  trustees  to  recover  surplus  in  excess  of 
amount  necessary  to  satisfy  debt. 

6.  Mortgage's  «=>151(1) — Rule  as  to  future 
advances  applicable  to  trust  deeds. 
The  rule  with  reference  to  future  advances 
applicable  to  mortgages  is  applicable  to  trust 
deeds  given  entirely  for  the  purpose  of  securing 
the  payment  of  a  debt  or  for  the  performance  of 
any  other  act  capable  of  being  so  secured. 

6.  Courts  «=»91(1)  —  Court  of  Appeals 
bound  bt  rule  laid  down  bt  supreme 

Court. 

Court  of  Appeals  is  bound  by  rule  of  law 
as  declared  and  applied  by  the  Supreme  Court, 
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7.  Mortgages  «=>151(1)— Rule  as  to  future 
advances  stated. 

The  mortgage  lien  of  a  superior  or  prior 
mortgage  will  not  operate  to  secure  optional 
advances  made  under  such  mortgage  after  such 
mortgagee  has  acquired  actual  notice  of  an  in- 
cumbrance subsequent  in  point  of  time  to  his 
mortgage  so  as  to  defeat  or  impair  the  rights 
of  the  second  incumbrancer,-  but  rule  is  other- 
wise where  the  provision  as  .  to  advances  is 
mandatory  so  as'  to  make  it  obligatory  upon 
mortgagee  to  make  advances. 

8.  Mortgages  «=»116  —  Mortgage  consti- 
tutes NEW  LIEN  AS  TO  ADVANCES. 

Where  advances  are  made  by  senior  mort- 
gagee under  provision  providing  for  optional 
advances  with  no  actual  notice  of  a  second  mort- 
gagee, the  advances  extend  the  scope  of  the 
lien;  the  mortgage  aa  to  such  advances  con- 
stituting a  new  lien  or  incumbrance. 

9.  Mortgages  «=>151(1)  —  Advances  after 
recordation  of  trustee's  deed  on  fore- 
closure made  with  constructive  notice 
of  suoh  deed. 

One  who  made  advances  under  a  deed  of 
trust  after  recordation  of  trustee's  deed  on  fore- 
closure under  second  deed  of  trust  was  charged 
with  constructive  notice  of  such  deed  under 
Civ.  Code,  f  1213,  and  was  bound  and  conclud- 
ed by  such  notice;  the  senior  deed  of  trust  con- 
stituting aa  to '  such  advances  a  new  incum- 
brance. 

10.  Attorney  and  client  <8=>104— Notice  of 
trustees'  sale  bt  attorney  of  purchaser 
imputable  to  client. 

Actual  knowledge  by  attorney  for  purchaser 
of  deed  of  trust  or  the  fact  that  the  property 
had  been  sold  under  a  second  deed  of  trust  was 
imputable  to  purchaser  and  charged  her  with 
notice  thereof  in  making  future  advances.  - 

11.  Attorney  and  client  <9=»104— Notice  to 

ATTORNEY  IS  NOTICE  TO  CLIENT. 

'An  attorney  at  law,  when  acting  aa  such 
for  his  client  is  an  agent  and  the  rule  that 
notice  to  an  agent  is  constructive  notice  to  the 
principal  is  applicable  to  an  attorney  or  coun- 
sel when  acting  for  another  in  a  particular  mat 
ter'or  generally  in  the  affairs  of  the  latter.  • 

12.  Mortgages  <8=»376— Facts  sufficient  to 
show  notice  of  sale  under  junior  deed 
of  trust  by  attorney  for  purchaser  of 
senior  deed  of  trust. 

In  action  by  purchaser  under  a  junior  deed 
of  trust  to  recover  surplus  upon  sale  under 
senior  deed  of  trust  involving  issue  of  whether 
purchaser  of  latter  deed  had  notice  of  sale  un- 
der junior  deed  at  time  of  making  advances, 
facts  held  to  show  that  attorney  for  purchaser 
of  senior  deed  of  trust  had  notice  that  property 
had  been  sold  under  the  junior  deed. 

Appeal  from  Superior  Court,  Sacramento 
County;  Peter  J.  Shields,  Judge. 

Action  by  A  B.  Atkinson  against  George 
E.  Foote  and  another.  Judgment  for  plain- 
tiff, and  defendants  appeal.  Affirmed. 
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H.  W.  Zagoren,  of  Sacramento,  for  appel- 
lants. 

White,  Miller,  Needham  &  Harber,  of  Sac- 
ramento, for  respondent 

BART,  J.  From  a  judgment  in  favor  ot 
plaintiff  for  the  sum  of  1572  and  costs,  de- 
fendants prosecute  this  appeal. 

On  December  10, 1914,  Alfred  H.  Borchard 
and  Mabel  Borchard  executed  two  deeds  of 
trust,  conveying  to  trustees  the  same  real 
property  In  the  city  of  Sacramento,  owned  by 
them,  the  first  deed  of  trust  securing  a  prom- 
issory note  for  $2,000  payable  to  Mary  Phleg- 
er,  and  the  second  securing  a  promissory  note 
for  $1,000  payable  to  the  plaintiff.  On  Feb- 
ruary 5,  1917,  no  payments  of  principal  or 
interest  having  been  paid,  plaintiff  caused 
his  trustees  to  sell  the  property,  he  becoming 
the  purchaser  thereof,  and  a  deed  to  him 
from  the  trustees  was  recorded  February  8, 
1917. 

On  June  13,  1917,  Lulse  Borchard,  mother 
of  Alfred  H.  Borchard,  took  an  assignment 
to  her  from  Mrs.  Phleger  of  said  first  deed 
of  trust,  and  recorded  said  assignment  on 
June  15,  1917.  The  property  was  sold  under 
said  first  deed  of  trust  on  July  7,  1917,  Mrs. 
Lulse  Borchard  becoming  the  purchaser,  and 
she  received  a  deed  from  the  trustees  recit- 
ing that  they  had  received  for  the  property 
the  sum  of  $2,720  in  gold  coin.  Before  any 
bids  were  received,  the  persons  present,  in- 
cluding the  defendants,  were  informed  that 
plaintiff  was  the  owner  of  the  property  and 
claimed  all  the  surplus  over  and  above  the 
amount  due  the  holder  of  the  first  deed  of 
trust.  As  soon  as  the  final  bid  was  accepted, 
demand  was  made  upon  the  trustees  for  the 
surplus.  The  trustees  on  July  16, 1917,  served 
on  plaintiff's  attorneys  a  written  notice  'set- 
ting forth  that  Lulse  Borchard,  subsequent 
to  the  time  of  taking  the  assignment  of  said 
deed  of  trust  and  prior  to  the  sale,  had  made 
certain  advances  to  Mabel  and  Alfred  H.  Bor- 
chard, amounting  to  $589.78,  claimed  all  of 
said  advances  to  have  been  secured  by  the 
deed  of  trust,  and  which,  together  with  the 
amount  due  her  for  principal  and  interest 
and  costs  of  sale,  more  than  made  up  her 
bid  of  $2,720  for  the  property.  The  deed  of 
trust  provided  for  future  optional  advances. 

It  was  stipulated  at  the  trial  by  and  be- 
tween the  attorneys  for  the  respective  par- 
ties,-and  agreed  that  said  stipulation  should 
be  considered  as  evidence  of  the  facts  so 
stipulated,  that  on  the  3d  day  of  May,  1917, 
an  action  was  commenced  in  the  superior 
court  In  which  the  plaintiff  here  was  plaintiff, 
and  Alfred  H.  Borchard  and  Mabel  Borchard, 
his  wife,  were  defendants,  for  the  purpose 
of  recovering  from  defendants  in  said  action 
possession  of  the. property  herein  involved; 
that  In  the  complaint  filed  in  said  action  the 
plaintiff  therein  (plaintiff  herein)  alleged 


ownership  In  himself  of  said  real  property, 
and  further  alleged  his  right  to  the  possession 
thereof,  and  that  the  defendants  named  in 
said  complaint  were  unlawfully  depriving  him 
of  the  possession  of  said  property;  that  the 
prayer  of  the  complaint  filed  in  said  action 
asked  for  restitution  of  the  possession  of  the 
said  premises  to  the  plaintiff  therein  (also 
plaintiff  herein) ;  that  H.  W.  Zagoren,  attor- 
ney for  the  defendants  herein,  and  George 
BL  Foote,  one  of  the  defendants  herein,  were 
attorneys  for  the  defendants  in  said  action 
brought  by  the  plaintiff  herein  for  the  resti- 
tution of  possession  of  said  premises:  and 
that  as  such  attorneys  for  the  defendants 
therein  they  "appeared  in  open  court  on  be- 
half of  said  defendants  and  filed  pleadings 
therein."  It  was  further  stipulated  that,  if 
sworn  as  a  witness  in  this  case,  Clyde  H. 
Brand,  an  attorney  at  law  of  the  city  of 
Sacramento,  and  who  was  the  attorney  for 
Mrs.  Phleger  in  the  transaction  resulting  in 
the  assignment  by  her  of  the  trust  deed  and 
promissory  note  executed  by  Alfred  H.  and 
Mabel  Borchard  to  trustees  of  said  Mrs. 
Phleger  to  Lulse  Borchard,  would  have  tes- 
tified to  the  following  facts,  and  that  his 
said  testimony,  If  given,  should  constitute  a 
part  of  the  evidence  in  this  case :  That  prior 
to  the  assignment  Just  mentioned  H.  W.  Zag- 
oren, attorney  for  the  defendants  in  this 
case,  discussed  with  said  Brand  the  matter 
of  a  proposed  assignment  to  Lulse  Borchard 
of  the  said  deed  of  trust  then  held  by  Mrs. 
Phleger;  that  said  Zagoren  at  that  time 
stated  to  said  Brand  that  be  (said  Zagoren) 
was  acting  as  attorney  for  Mrs.  Lulse  Bor- 
chard and  that  she  was  then  contemplating 
the  purchase  of  said  deed  of  trust  from  Mn>. 
Phleger,  for  whom  at  that  time  the  said  wit- 
ness Brand  was'  acting  as  attorney;  that 
at  the  time  of  said  discussion  between  Bald 
Zagoren  and  Brand  It  was  stated  to  Zagoren 
that  the  real  property  described  in  said  deed 
of  trust  had  been  sold  under  a  deed  of  trust 
of  subsequent  date  to  the  Phleger  deed  of 
trust,  executed  to  trustees  of  plaintiff,  Atkin- 
son, and  that  record  title  to  said  premises 
at  the  time  of  said  discussion,  which  was 
prior  to  the  assignment  of  the  Phleger  deed 
of  trust  to  Mrs.  Lulse  Borchard,  stood  in 
the  name  of  said  Atkinson;  that  at  the  same 
time,  and  prior  to  the  said  assignment  to  the 
said  Mrs.  Borchard,  witness  Brand  stated  to 
the  said  Zagoren  that  he  had  been  endeavor- 
ing to  secure  from  A.  B.  Atkinson,  the  plaintiff 
herein,  the  payment  of  certain  assessments 
that  had  become  a  lien  on  the  real  property 
involved  in  this  action,  viz.  lot  89,  Yoerk 
court,  in  the  city  of  Sacramento;  that  at 
the  time  of  said  conference  between  said 
witness  Brand  and  sold  Zagoren,  and  prior 
to  the  assignment  of  said  deed  of  trust  by 
Mrs.  Phleger  to  said  Lulse  Borchard,  the 
witness  Brand  showed  to  said  Zagoren  and 
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delivered  to  him  a  certificate  of  title  pre- 
pared, according  to  the  witness'  best  recollec- 
tion, by  the  Sacramento  Abstract  &  Title 
Company,  which  said  certificate  certified  that 
on  its  date,  which  was  a  few  days  prior  to 
the  said  conference  between  the  witness 
Brand  and  said  Zagoren,  title  to  said  prop- 
erty was  vested  In  said  A.  B.  Atkinson. 

The  situation  as  developed  by  the  evidence 
may  thus  be  summarized:  The  plaintiff,  the 
owner  of  the.  Junior  trust  deed,  upon  default 
by  the  trustors  or  owners  of  the  property 
conveyed  to  the  trustees  to  pay  the  indebted- 
ness secured  by  said  deed,  caused  after  due 
proceedings,  the  real  property  to  be  sold  in 
the  manner  prescribed  by  law  In  such  cases, 
and  became  the  purchaser  of  the  property 
at  said  sale.  He  received  the  trustees'  deed 
thereto,  and  thereupon  the  legal  title  and  the 
right  to  the  possession  of  the  property  imme- 
diately vested  in  him.  This  deed  to  him 
was  duly  recorded.  The  trustors  under  the 
deed  of  trust,  the  younger  Borchards,  refused 
to  deliver  to  him  possession  of  the  property, 
and  he  brought  an  action  in  ejectment  to 
recover  possession.  Attorneys  Zagoren  and 
Foote,  the  former  the  attorney  in  this  action 
for  the  defendants,  and  the  latter  one  of 
the  defendants  here,  were,  and  still  are  (the 
ejectment  action  is  still  pending  and  undis- 
posed of),  the  attorneys  for  defendants  in 
said  ejectment  action.  After  Atkinson  be- 
came the  record  owner  of  said  property,  Mrs. 
Luise  Borchard,  mother  of  one  of  the  origi- 
nal owners  of  the  property,  the  trustors  in 
the  prior  deeds  of  trust,  bought  and  had  as- 
'  signed  to  her  the  said  senior  trust  deed  given 
by  the  younger  Borchards  to  secure  to  Mrs. 
Mary  Phleger  the  sum  of  $2,000  loaned  by  her 
to  the  said  younger  Borchards.  In  this  trans- 
action the  said  attorney  Zagoren  acted  as  the 
attorney  for  Mrs.  Luise  Borchard.  After  At- 
kinson had  acquired  the  title  to  the  property 
in  the  manner  above  indicated,  and  subse- 
quent to  the  time  that  she  took  over  the 
Phleger  trust  deed,  Mrs.  Luise  Borchard 
made  further  advances  on  the  security  of 
said  deed  to  her  son  and  daughter-in-law,  the 
younger  Borchards,  original  trustors  in  both 
deeds  of  trust.  While  all  these  transactions 
were  being  negotiated  and  consummated — 
that  Is,  all  transactions  with  reference  to 
the  property  and  the  trust  deed  of  Mrs.  Phleg- 
er1— Mr.  Zagoren,  the  attorney  for  these  de- 
fendants and  also  the  attorney  for  Mrs.  Luise 
Borchard,  was  in  possession  of  actual  knowl- 
edge of  the  fact  that  the  record  title  to  the 
property  involved  was  in  the  plaintiff  here. 
Moreover,  we  may  assume,  since  he,  too,  was 
an  attorney  for  the  defendants,  the  younger 
Borchards,  in  the  ejectment  action,  and  ap- 
peared and  filed  pleadings  In  said  action  on 
behalf  of  their 'clients,  that  defendant  Foote 
was  In  possession  of  actual  knowledge  of  the 
fact  that,  prior  to  the  assignment  of  the 
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Phleger  trust  deed  to  Mrs.  Luise  Borchard, 
the  record  title  of  the  property  was  in  the 
plaintiff  herein. 

Believing  on  the  facts  so  summarized,  that 
he  was  entitled  to  the  surplus  of  the  amount 
for  which  the  property  sold  over  and  above 
the  amount  due  on  the  Phleger  note  and 
costs  and  expenses,  exclusive  of  the  advances 
made  by  Luise  Borchard,  the  plaintiff  brought 
this  action  to  recover  such  surplus,  which, 
it  Is  alleged,  amounts  to  $589.78,  with  inter- 
est from  July  7,  1817. 

The  point  first  made  by  the  appellants  is 
that  they  are  not  liable  for  a  surplus  which 
they  have  never  received ;  the  fact  being,  as 
they  contend,  that  at  the  time  of  the  sale  of 
the  property  by  them  to  Luise  Borchard  un- 
der the  Phleger  deed  of  trust  they  received 
from  her  the  promissory  note  for  $2,000  exe- 
cuted to  Mary  Phleger,  and  received  Luise 
Bbrcbard's  receipt  for  $197.30  as  interest  and 
costs  of  conducting  the  sale,  and  for  $589.78 
further  advances,  and  that  they  did  not  re- 
ceive any  cash  gold  coin.  They  further  con- 
tend that,  if •  there  exists  in  favor  of  the 
plaintiff  any  -action  at  all  for  the  alleged 
surplus,  it  is°  against  the  purchaser  at  the 
sale.  The  case  of  Russell  v.  Dufion,  4  Lans. 
(N.  Y.)  399,  is  cited  as  supporting  the  above- 
stated  proposition.  That  case  lays  down 
these  doctrines: 

"A  mortgagee  who,  upon  foreclosure  of  his 
mortgage  by  advertisement  and  sale  under  the 
statute,  receives  only  the  amount  due  and  ex- 
penses from  the  purchaser  of  the  mortgaged 
premises,  is  not  liable  as  trustee  to  lienors  sub- 
sequent to  his  mortgage  for  the  surplus.  The 
ordinary  agreement  or  condition  assumed  by  a 
mortgagee  to  pay  the  surplus  to  the  mortgagor 
is  not  extended  to  subsequent  incumbrancers  of 
the  mortgaged  property." 

That  case  refers  to  Bevier  v.  Schoon maker, 
29  How.  Prac.  (N.  Y.)  411,  which  sustained 
an  action  by  the  owner  of  an  equity  of  re- 
demption under  a  sheriff's  sale,  who  was  also 
the  bolder  of  the  lien  on  the  mortgaged  prem- 
ises, next  in  order  to  the  mortgagee,  who  was 
himself  the  purchaser  under  a  statute  of 
foreclosure,  to  recover  the  surplus  money  in 
the  sheriff's  hands  after  the  sale,  and  of 
that  case  it  was  said : 

"But  there  the  plaintiff  Btood  in  the  shoes 
of  the  mortgagor,  and  was  the  eldest  judgment 
creditor,  and  the  defendant  had  the  surplus 
moneys  in  his  hands.  The  case  of  Matthews 
v.  Duryee,  45  Barb.  (N.  Y.)  69,  recognizes  the 
liability  of  the  party  holding  the  surplus  to  an 
action  by  the  party  entitled  to  it  (in  that  case 
the  widow  of  the  mortgagor)  to  recover  it." 

[1,2]  Upon  principle,  it  would  seem  to  be 
unquestionably  true  that  the  mortgagee,  who 
has  purchased  the  mortgaged  property  under 
the  decree  of  foreclosure,  would  not  be  liable 
for  the  surplus  unless  such  surplus  remained 
in  his  hands  or  possession.  There  is  no  agree- 
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ment  on  a  mortgagee's  part  which  binds  him 
to  pay  over  the  surplus  to  the  mortgagor. 
Indeed,  he  is  not  Interested  In  what  disposi- 
tion is  made  of  the  surplus  from  a  sale  under 
a  decree  foreclosing  a  mortgage  conducted 
by  an  officer  of  the  court  making  the  decree 
and  authorizing  the  sale.  When  he  receives 
satisfaction  of  the  mortgage  debt  and  inter- 
est, and  the  costs  and  expenses  are  paid,  his 
Interest  in  the  transaction  thereupon  ceases, 
and,  as  above  stated,  unless  he  himself  re- 
tains the  surplus,  he  is  not  liable  to  an  action 
for  the  surplus  by  the  mortgagor  or  a  creditor 
of  the  mortgagor.  In  this  case,  however,  a 
different  situation  is  presented.  In  the  first 
place,  while  it  is  true  that  a  trust  deed,  like 
a  mortgage,  is  given  to  secure  a  debt  or  the 
performance  of  some  act  capable  of  being  so 
secured,  and  that  its  primary  purpose  Is  to 
secure  the  debt  or  the  performance  of  such 
act,  its  legal  characteristics  are  different 
from  those  of  a  mortgage.  By  It  trustees, 
duly  nominated  and  appointed  by  the  lender 
of  the  money,  "are  authorized  to  sell  the  prop- 
erty affected  by  the  conveyance  upon  default 
in  the  payment  of  the  debt  or  the  perform- 
ance of  the  act  It  was  given  to  secure.  We 
apprehend  that  it  will  not  be  questioned  that, 
even  though  a  trust  deed  may  contain  no 
provision  expressly  imposing  upon  the  trus- 
tees the  duty  of  obtaining  and  turning  over 
to  the  trustor  any  surplus  remaining  after 
payment  of  the  debt  to  secure  which  the 
deed  was  given,  and  the  costs  and  expenses 
of  sale  have  been  satisfied,  it  would  neverthe- 
less be  their  duty  to  do  so.  Indeed,  it  can- 
not be  doubted,  from  the  nature  of  a  trust 
deed  given  to  secure  a  debt,  that  the  trustees 
in  such  a  case  are  as  well  trustees  for  the 
trustor  as  for  the  beneficiary  of  the  trust,  or, 
perhaps  it  would  be  more  accurate  to  say, 
the  lender  of  the  money,  since  both  the  latter 
and  the  owner  of  the  property  affected  or 
covered  by  a  trust  deed  are  equally  bene- 
ficiaries of  the  trust  to  the  extent  of  their 
respective  interests;  and  therefore  it  must 
be,  in  the  very  nature  of  the  situation,  the 
duty  of  the  trustees,  upon  a  sale  of  the  trust 
property  to  satisfy  the  Indebtedness  it  was 
given  to  secure,  to  see  that  they  get  posses- 
sion of  the  excess,  if  any  there  be,  over  and 
above  the  sum  necessary  to  satisfy  the  debt, 
eta,  and  to  see  that  to  the  possession  of  the 
trustor  such  excess  be  delivered.  Suppose 
It  be  true  that  trustees  under  a  deed  of  trust 
have  paid  to  the  lender  of  the  money  more 
than  was  his  due,  even  under  an  honest  mis- 
apprehension of  the  amount  actually  and 
justly  due  the  lender  and  secured  by  the 
deed ;  would  it  be  contended  that  they  would 
not  be  liable  to  an  action  by  the  trustor  to 
recover  the  sum  paid  in  excess  of  what  was 
Justly  due  the  lender?  Have  trustees  under 
such  a  trust  no  legal  liability  thrust  upon 
them  but  merely  to  see  that  the  lender  of 


the  money  is  paid  his  debt?  In  the  sale  of 
the  property  and  the  payment  of  the  debt  do 
not  the  trustees  act  for  the  trustor  as  well 
as  for  the  lender  of  the  money?  And  Is  it 
not  then,  their  Imperative  duty  to  see  that 
any  excess  of  the  sum  for  which  the  property 
was  sold  over  and  above  that  necessary  to 
pay  the  debt,  etc,  comes  Into  their  hands  as 
the  trustees  for  the  owner  of  the  property 
and  the  same  accounted  for  by  them  to  the 
owner?  No  reasonable  ground  Jor  returning 
negative  answers  to  these  questions  can  be 
suggested  or  conceived.  They  unquestionably, 
as  above  declared,  become  trustees  of  the 
trustor  in  the  strictest  sense  when  there  is 
a  surplus  in  their  hands  upon  the  sale  after 
they  have  satisfied  in  full  the  obligation  to 
secure  which  the  trust  deed  was  given. 

[S,  4]  Aside  from  the  mere  recital  in  the 
deed  of  the  trustees  to  Mrs.  Luise  Borchard 
that  she  made  additional  advances  to  the 
younger  Borchards  after  she  (Mrs.  Luise)  be- 
came owner  of  the  Phleger  trust  deed,  there 
is  absolutely  no  evidence  in  this  record  show- 
ing that  Mrs.  Luise  Borchard  ever  made 
the  advances  referred  to.  The  trustees  (as- 
suming that  they  received  no  actual  cash  or 
coin  for  the  sale  of  the  property,  as  they 
now  claim  is  the  fact),  so  far  as  we  are  ad- 
vised by  this  record,  acted  upon  the  mere 
extrajudicial  or  unverified  representation  of 
the  said  Mrs.  Borchard  that,  after  she  had 
acquired  ownership  of  the  Phleger  deed  of 
trust,  she  advanced  to  her  son  and  daughter- 
in-law  additional  sums  on  the  faith  or  se- 
curity of  said  trust  deed.  If  it  is  important 
in  the  decision  of  this  case  to  know  whether 
the  trustees  did  or  did  not  actually  receive 
cash,  then  we  remark  that  the  burden  was 
upon  them  to  show  that,  as  a  matter  o£ 
fact,  they  received  no  actual  cash  into  their 
hands.  The  fact  is  undisputed  that  the  prop- 
erty sold  for  an  amount  in  excess  of  that 
which  was  necessary  to .  satisfy  in  full  the 
obligation  due  Mrs.  Borchard  on  the  Phleger 
obligation  as  it  came  into  her  hands.  There 
Is  no  presumption  that  one  party  is  indebted 
to  another,  and  if  such  a  presumption  were 
applicable  in  any  circumstances  at  all,  it 
would  be  less  bo  as  to  a  contract  like  the 
one  here,  which  makes  it  optional  with  the 
proposed  lender  whether  he  will  lend  the 
money,  or  make  advances  to  the  borrower 
In  addition  to  any  money  already  loaned. 
But,  as  stated,  there  is  no  such  a  presumption 
of  law  in  any  case,  and  if  one  claims  that  he 
has  loaned  money  to  another,  he  must  prove 
his  claim  or  demand  in  an  action  to  recover 
the  money.  But,  however  this  may  be,  we 
hold  that,  if  we  concede  that  an  action  In- 
volving a  case  of  this  character  will  not  lie 
against  the  trustees  if  they  are  not  in  actual 
possession  of  any  surplus  remaining  after  the 
sale  of  the  property  and  the  payment  of  the 
debt  secured  by  the  deed  of  trust  under  which 
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they  are  acting  or  have  acted  as  trustees,  a 
reply  to  their  claim  that  they  received  no 
cash  or  actual  money  from  the  sale  of  the 
property  lies  In  the  proposition  that  such 
claim  is  In  that  particular  Inconsistent  with 
and  contradictory  to  the  recitals  of  their 
deed  to  their  vendee,  and  we  think  that  upon 
the  question  whether  they  did  receive  cash 
or  gold  coin  they  are  concluded  by  the  state- 
ment in  that  respect  contained  In  their  deed. 
Said  deed,  as  we  have  shown,  recited  that 
the  trustees  received  In  gold  coin  the  sum  for 
which  the  property  sold,  viz.  $2,720.  The 
plaintiff  had  and  has  the  right  to  rely  upon 
the  statement  so  made  in  the  said  deed  as  to 
the  consideration  therefor  and  the  nature  of 
such  consideration,  and  to  hold  the  trustees 
down  to  their  declaration  contained  in  the 
deed  that  they  received  from  the  sale  of  the 
property  gold  coin.  In  Harvey  v.  Foster,  64 
Cal.  296,  at  page  298,  30  Pac.  at  page  849,  in 
which  it  appears  that  the  mortgagee,  at  the 
mortgage  sale  conducted  by  the  sheriff,  bid 
in  the  property  at  a  sum  far  in  excess  of 
the  mortgage  debt  for  the  purpose  of  cover- 
ing also  an  unsecured  debt  due  the  mortgagee 
from  the  mortgagor,  and  in  which  it  further 
appears  that  the  sheriff  executed  his  deed 
to  the  mortgagee  for  the  full  amount  of  the 
indebtedness,  both  that  secured  and  that  un- 
secured, and  tbat  the  sheriff  set  up  that  fact 
as  a  defense  in  an  action  against  him  by  an 
attaching  creditor  of  the  mortgagor  to  estab- 
lish the  validity  of  his  attachment  Hen  as 
against  such  excess,  the  court  said: 

"The  sheriff's  return  to  the  order  of  sale  shows 
that  he  received  at  the  mortgage  gale  the  sum 
of  $15,753  cash.  He  cannot  make  any  defense 
inconsistent  with  his  return.  Freeman  on  Ex- 
ecutions, 450;  Ferguson  v.  Tutt,  8  Kan.  370. 
A  sheriff  is  concluded  by  his  return  when  it 
is  set  up  by  any  party  who  may  claim  some- 
thing under  it.   Crocker  on  Sheriffs,  46." 

We  think,  as  above  suggested,  that  the 
principle  thus  declared  applies  with  equal 
pertinency  and  force  to  the  case  here.  The 
trustees  cannot  declare  In  their  deed  that 
they  have  received,  as  a  consideration  for 
the  conveyance,  a  certain  sum  in  cash  or 
gold  coin,  and  then  be  permitted  thereafter, 
in  an  action  by  the  owner  to  recover  the  sur- 
plus remaining  after  the  debt  to  secure 
which  the  deed  of  trust  was  given  has  been 
paid,  to  say  or  set  up  the  defense  (hat  they 
received  no  cash  or  money.  Indeed,  as  we 
have  shown,  if  there  is  or  ought  to  be  an 
excess  in  their  hands  after  the  debt  is  satis- 
fled,  such  a  defense  would  be  no  defense  at 
all,  and,  as  is  further  said  In  the  case  from 
the  opinion  in  which  we  have  Just  made  an 
excerpt,  so  it  is  in  principle  equally  true  in 
a  case  of  this  character: 

"Where  at  a  judicial  sale  property  brings 
more  than  the  amount  of  the  execution,  if  the 
officer  fails  to  pay  the  excess,  or  see  to  it  that 


it  is  paid  to  the  defendant;  he  and  his  sureties 
on  his  official  bond  are  liable  in  an  action 
*  *  *  at  the  suit  of  the  defendant  for-  the 
excess.   State  v.  Noel,  6  Ired.  [27  N.  O.)  867." 

But  there  is  still  another  phase  of  the 
case  to  which  consideration  Is  to  be  given 
and  which  involves  questions  to  which  the 
arguments  in  the  briefs  are  principally  ad- 
dressed, viz.  whether,  upon  the  assumption 
that  Mrs.  Luise  Borchard  made  the  addi- 
tional advances  claimed  by  the  trustees,  she 
made  such  advances  with  or  without  that 
notice  of  the  subsisting  rights  of  the  plain- 
tiff which  determines  her  right  to  do  so. 

[I]  The  rule  with  reference  to  future  ad- 
vances applicable  to  mortgages  is,  of  course, 
applicable  to  trust  deeds  given  entirely  for 
the  purpose  of  securing  the  payment  of  a 
debt  or  for  the  performance  of  any  other  act 
capable  of  being  so  secured.  Savings  ft  Loan 
Soc.  v.  Burnett,  106  Cal.  514,  533,  39  Pac. 
922. 

In  Tapia  v.  Demartlni,  77  Cal.  383,  19 
Pac.  641,  11  Am.  St  Rep.  288,  the  rule  is 
stated  as  follows: 

"The  lien  of  the  mortgage  cannot  be  enforced 
as  against  subsequent  incumbrances,  of  which 
the  mortgagee  has  actual  notice,  for  advance- 
ments or  indorsements  made  or  given  after  such 
notice.  The  notice  must  be  actual.  Construc- 
tive notice,  by  the  recording  of  subsequent  in- 
cumbrances, is  not  enough.  Ackerman  v.  Hun- 
sicker,  85  N.  X.  52,  39  Am.  Rep.  621;  Ward 
v.  Cook,  17  N.  J.  Eq.  93,  99 ;  Shirras  v.  Caig, 
7  Cranch,  34  [3  I*.  Ed.  260];  1  Jones  on 
Mortgages,  |  372;  3  Pbmeroy's  Eq.  Jur.  | 
1199." 

In  Savings  ft  L.  Soc.  v.  Burnett,  106  Cal. 
514,  533,  39  Pac.  922,  926,  supra,  our  Su- 
preme Court  expressly  approves  the  state- 
ment of  the  rule  as  made  In  Tapia  v.  De- 
martini,  declaring  that  "the  rule  *  *  * 
as  to  optional  advances  made  by  a  prior 
mortgagee,  though  opposed  elsewhere  by  au- 
thority of  respectability  (1  Jones  on  Mort- 
gages [5th  Ed.]  {  373),  may  be  taken  as  de- 
clared in  Tapia  v.  Demartlni,  77  CaL  387 
[19  Pac.  641]  11  Am.  St  Rep.  288,"  follow- 
ing which  Is  the  statement  of  the  rule  above 
quoted  herein  from  the  Tapia  Case. 

But  in  section  373  of  1  Jones  on  Mortgag- 
es (6th  Ed.)  the  rule  Is  broadly  stated  in  the 
text  as  follows: 

That  "the  rule  that  a  recorded  mortgage  ex- 
pressed to  cover  future  advances  has  priority 
in  all  cases  over  subsequent  conveyances  and 
incumbrances  has  full  support  in  recent  discus- 
sions, and  must  now  be  regarded  as  a  settled 
rule  of  law.  Notwithstanding  all  the  distinc- 
tions and  refinements  which  have  been  intro- 
duced into  the  law  on  this  subject  by  the  many 
conflicting  adjudications  upon  it,  there  is  strong 
reason  and  authority  for  the  rule  that  a  mort- 
gage to  secure  future  advances,  which  on  its 
face  gives  information  enough  as  to  the  extent 
and  purpose  of  the  contract,  so  that  any  one 
interested  may  by  ordinary  diligence  ascertain 
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the  extent  of  the  incumbrance,  whether  the  ex- 
tent of  the  contemplated  advance*  be  limited 
or  not,  and  whether  the  mortgagee  be  bound  to 
make  the  advance*  or  not,  wUl  prevail  over 
the  supervening  claim*  of  purchaser*  or  cred- 
itors, a*  to  all  advance*  made  within  the  term* 
of  such  mortgage,  whether  made  before  or  after 
the  claims  of  such  purchasers  or  creditors  arose, 
or  before  or  after  the  mortgagee  had  notice  of 
them.  If  the  mortgage  contains  enough  to  show 
a  contract  between  the  parties,  that  it  is  to 
stand  a*  a  security  to  the  mortgagee  for  such 
indebtedness  a*  may  arise  from  the  future  deal- 
lags  between  the  parties,  it  is  sufficient  to  put 
a  purchaser  or  incumbrancer  on  inquiry,  and 
if  he  fails  to  make  it  he  is  not  entitled  to  pro- 
tection a*  a  bona  fide  purchaser." 

[I,  7]  The  rule  as  thus  stated  Is  deduced 
from  a  number  of  decisions  from  as  many 
different  jurisdictions,  and  it  only  goes  to 
show  that  there  is  a  decided  contrariety  of 
Judicial  views  upon  the  subject,  and,  while 
It  Is  to  be  readily  conceded,  as  the  learned 
author  declares,  that  the  rule  as  he  states 
It  Is  supported  "by  strong  reason  and  au- 
thority," It  must  at  the  same  time  likewise 
be  conceded  that  the  rule  as  declared  In  the 
California  cases  above  named  is  also  sus- 
tained by  strong  reason  and  eminent  author- 
ity. Indeed,  the  .learned  author  himself  so 
stated  the  rule  In  the  earlier  edition  of  his 
admirable  work  on  mortgages.  The  Califor- 
nia rule,  as  we  may  with  propriety  denomi- 
nate it,  would  stand  as  ample  protection  to 
the  senior  mortgagee  whose  mortgage  pro- 
vided for  optional  future  advances;  for, 
having  actual  notice  of  the  Junior  incum- 
brance, he  would,  if  a  prudent  business  man 
and  the  property  was  insufficient  security  to 
Indemnify  both  mortgagees  and  additional 
advances  by  him,  ref  use  to  make  the  addition- 
al advances.  On  the  other  hand,  it  might 
happen  that,  although  the  property  hypothe- 
cated might  be  amply  sufficient  to  secure  all 
the  moneys  loaned  and  such  additional  ad- 
vances up  to  the  limit  specified  In  the  mort- 
gage as  the  mortgagee  In  his  discretion 
might  make,  the  mortgagee  would,  In  the 
exercise  of  his  optional  right,  refuse  to  make 
further  advances.  Let  it  then  be  supposed 
that  the  mortgagor,  being  in  need  of  more 
money  than  he  had  In  the  first  instance  re- 
ceived from  the  mortgagee,  secured  a  loan 
from  a  third  party,  giving  to  the  latter  a 
second  mortgage  on  the  property  as  security 
for  the  loan,  and  further  suppose  that  there- 
after the  senior  mortgagee,  with  actual  no- 
tice of  the  second  incumbrance,  should  elect 
to  make  further  advances  under  his  mort- 
gage, and  that  the  mortgagor,  although  in 
doing  so  acted  In  bad  faith  with  the  second 
mortgagee,  accepted  such  advances  up  to  the 
limit  fixed  In  the  senior  mortgage;  can  it 
not  then  readily  be  seen  how  the  rights  of 
the  second  mortgagee  could  be  wholly  de- 
stroyed If  the  rule,  as  stated  by  Mr.  Jones, 
were  applied  to  the  transaction?    We  are 


not  only  bound  by  the  rale  as  It  Is  declared 
and  applied  by  our  own  Supreme  Court,  but 
are  fully  persuaded  that  it  rests  upon  equal- 
ly as  sound  reason  as  the  role  accepted  by 
the  learned  author  referred  to,  and  that  its 
application  is  no  more  likely  to  lead  to  in- 
justice or  inequitable  results  than  the  other 
rule.  Of  course,  we  may  suggest,  if  the  pro- 
vision in  the  first  or  prior  mortgage  as  to 
future  advances  is  mandatory  In  Its  nature 
and  it  thus  becomes  obligatory  upon  the 
mortgagee  to  make  such  advances,  then  the 
rule  is  different,  and  should  be;  for  it  would 
be  manifestly  unsound  to  hold  that  actual 
notice  or  knowledge  by  the  senior  mortgagee 
of  a  subsequent  incumbrance  would  have  the 
effect  of  taking  from  him  the  security  of  his 
lien  for  advances  he  was  compelled  by  bis 
contract  to  make.  Be  that  as  It  may,  how- 
ever, the  rule  in  this  state,  repeating  it,  Is 
that  the  mortgage  lien  of  a  superior  or  prior 
mortgagee  will  not  operate  to  secure  optional 
advances  made  under  such  mortgage  after 
such  mortgagee  has  acquired  actual  notice 
of  an  incumbrance  subsequent  in  point  of 
time  to  his  mortgage  so  as  to  defeat  or  im- 
pair the  rights  of  the  second  Incumbrancer. 

Counsel  for  the  appellants  contend  that, 
when  Mrs.  Lulse  Borchard  made  the  advanc- 
es referred  to,  she  was  without  actual  notice 
of  the  rights  of  Atkinson  growing  out  of  his 
mortgage,  and  that  therefore  her  right  to 
make  advances  at  the  time  she  claims  that 
she  did  was  not  affected  or  foreclosed  by  the 
fact  of  the  existence  then  of  the  said  second 
mortgage. 

In  regard  to  this  question  of  notice  we 
conceive  it  to  be  proper  first  to  consider  what 
effect  the  recordation  of  the  trustees'  deed 
conveying  the  property  to  plaintiff  had  upon 
the  rights  of  the  parties.  And  In  limine  we 
remark  that  It  Is  clear,  from  the  undisputed 
evidence,  that,  as  a  matter  of  fact,  as  well 
as  of  law,  Lulse  Borchard  made  no  addition- 
al advances,  notwithstanding  it  may  be  true 
that  she  paid  for  the  younger  Borchards  an 
obligation  existing  against  them,  but  which 
was  not  secured  by  the  Phleger  deed  of  trust 
prior  to  the  acquisition  of  said  deed  by  Luise 
Borchard.  As  seen,  the  evidence  conclusive- 
ly shows  that  at  the  time  she  (Lulse)  assum- 
ed and  satisfied  the  said  obligation  the 
younger  Borchards  had  been,  by  virtue  of 
the  sale  and  transfer  of  the  property  to  the 
plaintiff,  divested  of  any  and  all  legal  and 
equitable  interest  in  the  property.  They 
were  then  no  longer  owners  of  the  property, 
and  therefore  had  lost  their  status  as  trus- 
tors under  the  Phleger  deed;  the  plaintiff 
having  been,  In  relation  to  said  deed,  trans- 
ferred to  their  shoes  and  subrogated  to  all 
rights  which  they  at  any  time  had  In  the 
property.  The  plaintiff.  In  other  words,  up 
on  acquiring  the  title  of  the  younger  Bor- 
chards to  the  property,  became,  in  legal  ef- 
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feet,  the  trustor  under  the  Phleger  deed  of  vances  so  made, 
trust 

That  at  the  time  of  making  the  alleged 
advances  Lulse  Borchard  had  the  notice  pre- 
scribed by  law  of  the  deed  conveying  the 
property  to  Atkinson  is  quite  obvious,  as  we 
shall  now  proceed  to  show. 

Section  1213  of  the  Civil  Code  declares, 
Inter  alia: 
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"Every  conveyance  of  real  property  acknowl- 
edged or  proved  and  certified  and  recorded  as 
prescribed  by  law  from  the  time  it  is  filed  with 
the  recorder  for  record  is  constructive  notice  of 
the  contents  thereof  to  subsequent  purchasers 
and  mortgagees." 

This  rale  is,  of  course,  applicable  as  well 
to  trust  deeds  given  to  secure  a  debt.  Sav- 
ings &  L.  Soc.  v.  Burnett,  106  CaL  514,  633, 
39  Pac.  922,  supra. 

[I]  The  California  rule,  as  we  have 
shown,  is  that,  when  a  second  incumbrance 
is  put  upon  property  already  hypothecated 
by  mortgage  to  secure  a  debt,  the  senior 
mortgagee,  under  a  clause  in  his  mortgage 
providing  for  optional  advances,  may  make 
such  advances  on  the  security  of  his  mort- 
gage if  he  has  no  actual  notice  of  the  second 
Incumbrance.  When  additional  advances  are 
bo  made,  they  extend  the  scope  of  the  lien, 
and  in  doing  so  the  mortgage  as  to  such  ad- 
vances constitutes  a  new  lien  or  Incum- 
brance. 

[9, 10]  It  follows  that  Mrs.  Luise  Bor- 
chard, having  made  the  alleged  advances 
after  the  due  recordation  of  the  deed  to  At- 
kinson, is  to  be  classed  among  the  persons 
who,  by  virtue  of  the  provisions  of  section 
1213  of  the  Civil  Code,  are  as  subsequent 
mortgagees  charged  with  constructive  notice 
of  the  contents  of  the  deed  conveying  the 
property  to  Atkinson,  and  she  was  bound 
and  concluded  by  such  notice.  To  be  more 
explicit  and  stating  the  proposition  con- 
cretely, the  situation  is  this:  That  so  long 
as  the  second  trust  deed  existed  as  a  lien 
upon  the  property,  and  before  the  sale  of  the 
property  thereunder,  actual  notice  of  said 
lien  by  Mrs.  Lulse  Borchard  was  necessary 
to  cut  off  the  lien  of  her  deed  as  security 
for  additional  advances,  but,  when  the  trans- 
fer of  the  property  to  the  plaintiff  through 
the  sale  under  the  second  deed  of  trust  oc- 
curred, the  said  deed  ceased  to  exist,  and 
there  was  then  no  incumbrance  on  the  prop- 
erty by  virtue  of  the  Atkinson  trust  deed, 
and  upon  the  due  recordation  of  the  deed 
from  the  Atkinson  trustees  to  Atkinson 
Lulse  Borchard  was  then,  as  a  subsequent 
Incumbrancer  so  far  as  were  concerned  any 
additional  advances  she  might  have  made 
under  her  deed  of  trust,  charged  with  con- 
structive notice  of  the  conveyance  to  the 
plaintiff,  and  this  notice,  under  section  1213 
of  the  Civil  Code,  was  all  that  was  required- 
to  vitiate  the  effect  of  the  lien  of  her  deed 
so  far  as  were  concerned  any  additional  ad- 


Thls  proposition  obviously 
does  not  conflict  with  the  rule  as  to  the  ne- 
cessity of  actual  notice  to  the  senior  mort- 
gagee of  the  subsequent  incumbrance  before 
the  mortgage  can  become  abortive  as  a  lien 
to  secure  advances  made  after  the  second 
incumbrance  has  come  into  existence.  We 
are  firmly  persuaded  that  this  proposition  is 
logical  and  sound;  but,  If  we  were  compel- 
led to  yield  our  ground  as  to  that  position, 
we  think  that  the  plaintiff  should  prevail 
upon  the  proposition  that  Mrs.  Luise  Bor- 
chard, as  a  matter  of  law,  had  more  than 
the  constructive  notice  of  the  Atkinson  deed 
of  trust  and  of  the  conveyance  of  the  prop- 
erty to  Atkinson  than  is  established  by  a 
mere  recordation  of  a  deed  of  conveyance. 
It  Is  not  disputed  that  the  attorney  who- 
acted  for  Mrs.  Luise  Borchard  in  the  trans- 
action culminating  in  the  purchase  by  and 
transfer  to  said  Mrs.  Borchard  of  the  Fhleg- 
er  deed  of  trust  as  well  as  one  of  the  trus- 
tees under  said  trust  had  actual  knowledge, 
prior  to  and  at  the  time  of  said  transaction, 
not  only  of-  the  Atkinson  deed  of  trust,  but 
also  of  the  sale  and  conveyance  of  said  prop- . 
erty  to  Atkinson  under  his  deed  of  trust. 
They  not  only  had  such  knowledge  of  these 
facts  prior  to  and  at  the  time  Mrs.  Lulse 
Borchard  took  over  the  Phleger  deed,  but  at 
the  time  had  actual  knowledge  of  the  recor- 
dation In  the  oirice  of  the  county  recorder  of 
the  conveyance  of  the  property  to  Atkinson. 

The  cases,  in  declaring  that  in  such  a  case 
as  this  the  lien  of  the  senior  mortgage  will 
not  operate  to  secure  advances  made  after 
there  has  been  a  subsequent  mortgage  given 
against  the  property  where  such  advances 
have  been  made  by  the  senior  mortgagee 
with  actual  notice  at  the  time  of  the  mak- 
ing of  such  advances  of  the  existence  of  the 
subsequent  Incumbrance,  say,  as  illustrative 
of  the  kind  of  notice  which  is  not  sufficient 
to  charge  the  senior  mortgagee  with  such  no- 
tice in  such  case,  that  "constructive  notice 
by  the  recording  of  subsequent  Incumbran- 
ces is  not  enough."  In  the  present  case,  as 
we  have  shown,  the  attorney  for  Mrs.  Lulse 
Borchard  at  and  before  the  time  the  alleged 
advances  were  made  had  actual  knowledge 
of  the  fact  of  the  existence  of  the  second 
trust  deed.  This  knowledge  he  acquired 
while  he  was  acting  as  attorney  for  Lulse 
Borchard  In  the  transaction  whereby  she 
became  the  owner  of  the  Phleger  deed,  and 
before  she  made  the  alleged  additional  ad- 
vances. While  this,  as  to  Luise  Borchard, 
was  constructive  notice  only,  yet  it  amount- 
ed to  more  than  that  mere  constructive  no- 
tice, which  is,  by  virtue  of  the  statute,  im- 
parted to  subsequent  purchasers  and  mort- 
gagees. It  Is  actual  knowledge  acquired  by 
an  agent  of  a  mutter  vital  to  a  pending 
transaction  the  execution  or  consummation 
of  which  Is  within  the  scope  of  the  agent's 
powers  as  such  agent 
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[11]  An  attorney  at  law,  when  acting  as 
such  for  bis  client,  Is  an  agent,  and  the  rule 
that  notice-  to  an  agent  Is  constructive  no- 
tice to  the  principal  Is  applicable  to  an  at- 
torney or  counsel  when  acting  for  another 
In  a  particular  matter  or  generally  In  the 
affairs  of  the  latter.  'Watson  ▼.  Sutro,  86 
CaL  600,  517,  24  Pac.  172,  25  Pac.  64.  An 
agent  acts  In  the  place  and  stead  of  the 
principal  In  the  matter  committed  to  the  for- 
mer by  the  latter.  His  (the  agent's)  acts, 
within  the  scope  of  his  agency,  are  those  of 
the  principal,  and  his  knowledge  of  facts  re- 
lating to  any  transaction  within  the  limits 
of  his  authority  as  such  agent  is  his  prin- 
cipal's knowledge.  In  short,  the  agent,  when 
negotiating  a  transaction  for  his  principal, 
is  engaged  In  performing  acts  which  he  has 
been  authorized  by  his  principal  to  perform, 
and  he  is  when  so  acting  in  contemplation  of 
law  himself  the  principal.  Watson  v.  Sutro, 
86  Cal.  500,  517,  24  Pac.  172,  25  Pac.  64; 
Christie  v.  Sherwood,  .113  Cal.  526,  45  Pac. 
820.  In  the  first  mentioned  of  these  cases 
the  court,  at  page  517  of  86  CaL,  at  page  177 
of  24  Pac,  discussing  this  very  question,  ex- 
pressly approves  the  following  statement  of 
the  principle  on  which  the  above-stated  rule 
rests  In  the  case  of  The  Distilled  Spirits,  11 
Wall.  867,  20  L.  Ed.  167,  Justice  Bradley 
writing  the  opinion: 

"  'The  general  rule  •  •  *  that  a  principal 
is  bound  by  the  knowledge  of  his  agent  is  based 
upon  the  principle  of  law  that  it  is  the  agent's 
duty  to  communicate  to  his  principal  the  knowl- 
edge which  he  has  respecting  the  subject-matter 
of  the  negotiation,  and  the  presumption  will  be 
that  he  will  perform  that  duty.  It  will  be  of  no 
avail  to  the  purchaser  that  the  agent  omitted 
to  communicate  what  he  ascertained  to  his  prin- 
cipal. Williamson  v.  Brown,  15  N.  X.  359. 
In  other  words,  one  who  acts  through  another 
will  be  presumed  to  know  all  that  the  agent 
learns  during  the  transaction,  whether  it  is 
actually  communicated  to  him  or  not.  There 
is  no  difference  in  this  respect  between  actual 
and  constructive  notice;  for,  if  there  were,  an 
agent  would  be  employed  whenever  it  was  con- 
venient to  remain  in  ignorance.'  Bank  of 
United  States  v.  Davis,  2  Hill  [N.  T.]  451-461." 

[12]  It  is  true,  of  course,  that,  the  pur- 
chase by  Lulse  Borchard  of  the  Phleger  deed 
of  trust  having  been  consummated  several 


months  after  her  attorney  in  that  transac- 
tion first  acquired  knowledge  of  the  convey- 
ance of  the  property  to  Atkinson  upon  the 
sale  thereof  under  his  deed  of  trust,  the  pre- 
sumption that  said  attorney  retained  such 
knowledge,  and  had  it  present  in  his  mind 
when  the  purchase  by  Lulse  Borchard  was 
made,  must  depend  upon  the  lapse  of  time 
and  other  circumstances.  Distilled  Spirits, 
11  Wall.  366,  20  L.  Ed.  167,  supra ;  Yerger 
v.  Bars,  56  Iowa,  77,  8  N.  W.  769;  Christie 
v.  Sherwood,  supra.  The  circumstances  of 
the  two  transactions  with  both  of  which  the 
attorney  for  Mrs.  Luise  Borchard  was  con- 
nected in  bis  capacity  as  an  attorney  or 
counsel  afford  no  other  reasonable  Inference 
than  that  the  circumstance  of  the  sale  and 
conveyance  of  the  property  on  the  sale  there- 
of under  the  trust  deed  to  Atkinson  was 
present  in  his  mind  when  the  said  Mrs.  Bor- 
chard acquired  ownership  of  the  Phleger 
trust  deed.  The  time  intervening  between 
the  date  of  the  acquisition  by  Atkinson  of 
title  to  the  property  and  that  at  which  Mrs. 
Lulse  Borchard  acquired  title  to  the  trust 
deed  of  Mrs.  Phleger  was  only  a  few  days 
over  four  months.  Moreover,  the  said  at- 
torney of  Lulse  Borchard  appeared  as  one 
of  the  attorneys  for  the  younger  Borchards 
in  the  action  in  ejectment  brought  by  Atkin- 
son against  the  former  to  secure  possession 
of  the  property  after  he  (Atkinson)  had  be- 
come the  owner  thereof.  Furthermore,  Just 
urior  to  the  consummation  of  the  negotia- 
tions resulting  in  the  transfer  of  the  Phleger 
deed  to  Lulse  Borchard,  said  attorney  con- 
sulted and  discussed  with  Mrs.  PhlegeVs  at- 
torney the  Atkinson  trust  deed  and  the  sale 
thereunder.  All  these  circumstances  could 
not  well  have  escaped  the  recollection  of 
said  attorney.  Christie  v.  Sherwood,  supra. 

Thus  we  have  given  this  appeal  extended 
and  painstaking  consideration,  and  after 
such  consideration  we  are  thoroughly  and 
firmly  persuaded  that  from  every  point  of 
view  of  which  the  case  is  susceptible  no  oth- 
er Just  course  Is  open  to  us  but  to  affirm  the 
Judgment  herein  of  the  court  below,  and  ac- 
cordingly such  Is  the  order. 

We  concur:  ELLISON,  Presiding  Judge 
pro  tern.;  BURNETT,  J. 
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PIONEER  TRUCK  CO.  v.  CLARK  et  aL 

(Civ.  8003.) 

(District  Court  of  Appeal,  Second  District,  Divi- 
sion 1,  California.  Mot.  28,  1919.) 

L  Justices  or  thk  peace  «=>44(9)— Action 

AGAINST  ASSIGNOR  OF  SEVERAL  CLAIMS  NOT 
WITHIN  JURISDICTION  Of  JUSTICE  WHERE 
CAUSE  OF  ACTION  IS  SINGLE  AND  AGGREGATE 
OF  CLAIMS  BEYOND  ITS  JURISDICTION. 

Assignee's  cause  of  action  against  the  as- 
signor of  claims  against  several  hundred  in- 
dividuals, such  claims  ranging  from  13  cents  to 
$281  in  amount,  and  aggregating  over  $9,000, 
was  single  and  for  the  whole  amount  of  the 
claims,  so  that  jurisdiction  was  in  the  superior, 
and  not  in  a  justice,  court';  the  cause  of  liability 
having  grown  out  of  the  assignor's  single  con- 
tract. 

2.  Judgment  ©=592— No  splitting  or  sin- 
gle DEMAND  TO  AVOID  PLEA  07  RES  ADJUDI- 
CATA. 

Plaintiff,  having  a  demand  which  could  and 
should  have  been  presented  in  a  single  suit, 
could  not  so  divide  and  split  it  up  as  to  avoid 
the  defense  that  the  first  action  brought  to  judg- 
ment would  debar  him  from  any  further  prose- 
cution of  the  claim. 


8.  Judgment  «=>948(4)— Pleading  bes  ad- 
judicata  in  abatement  until  judgment 
becomes  final  then  pleading  in  bab, 
Where  successive  suits  were  brought  on 
items  of  a  single  cause  of  action,  though  plea  in 
bar  could  not  be  interposed  to  the  second  and 
successive  actions  until  the  judgment  in  the  first 
had  become  final,  plea  in  abatement  could  be 
interposed  in  such  second  and  subsequent  ac- 
tions until  the  first  judgment  had  become  final, 
and  a  plea  in  bar  then  made. 

4.  Injunction  ®5»32— No  restraint  of  nu- 
merous SUITS  ON  SINGLE  CAUSE  OF  ACTION. 

Assignor  of  several  hundred  claims  subjected 
to  separate  suits  thereon  in  justice  court  by  the 
assignee,  though  assignee's  cause  of  action  was 
single  and  within  the  jurisdiction  of  the  superior 
court,  held  not  entitled  to  injunction  to  stop 
proceedings  in  justice  court,  not  being  annoyed 
or  put  to  unnecessary  expense  by  being  com- 
pelled to  interpose  plain  legal  defense  available 
in  justice  court. 

Appeal  from  Superior  Court,  San  Diego 
County;  W.  A.  Sloane,  Judge. 

Action  by  the  Pioneer  Track  Company,  a 
corporation,  against  Rex  B.  Clark  and  Solon 
Bryan,  as  Justice  of  the  Peace  of  San  Diego 
Township,  San  Diego  County,  State  of  Cali- 
fornia, From  an  order  granting  injunction, 
defendants  appeal.  Reversed. 

Arthur  L.  Dorn,  of  San  Diego,  for  appel- 
lants. 

Warren  E.  Llbby  and  Johnson  A  Ryan,  all 
of  San  Diego,  for  respondent. 
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JAMES,  J.  This  appeal  is  taken  from  an 
order  granting  an  injunction,  by  which  order 
the'  appellants  were  "enjoined  and  restrained 
from  doing  any  act  In  the  prosecution  of  or 
in  any  way  prosecuting  those  certain  actions, 
or  any  of  them,"  at  the  time  pending  in  the 
court  of  appellant  Bryan,  a  justice  of  the 
peace.  In  form  the  injunction  Is  of  a  perma- 
nent character,  although  when  the  stage  of 
the  proceedings  at  which  it  was  made  is  ob- 
served it  appears  to  be  a  temporary  injunction 
merely,  or  one  granted  pending  final  deter- 
mination of  the  issues  joined  in  the  complaint 
and  answer.  For  all  necessary  purposes  it 
may  be  considered  as  a  temporary  injunction 
only.  Under  this  assumption  all  questions 
presented  may  be  considered. 

The  facts,  as  shown  by  the  allegations  of 
the  complaint,  are  that,  various  differences 
having  existed  between  respondent  and  ap- 
pellant Clark,  a  written  agreement  was  en- 
tered into  settling  all  disputed  matters.  One 
consideration,  among  many  others  which 
under  the  settlement  contract  moved  to  Clark 
from  respondent,  was  the  assignment  of 
claims  said  to  exist  in  favor  of  respondent 
against  sundry  individuals  (several  hundred 
in  number),  said  claims  ranging  from  18 
cents  to  $281  in  amount  The  aggregate  Of 
the  claims  exceeded  $9,000.  The  term  of  the 
written  contract  under  which  this  assignment 
was  made  provided  in  part  as  follows: 


"The  Pioneer  Truck  Company,  a  corporation, 
hereby  assigns,  transfers,  and  sets  over  unto 
Rex  B.  Clark  each  and  every  its  accounts  and 
claims  against  various  persons,  a  full  and  com- 
plete list  of  which  is  marked  Exhibit  A,  hereto 
attached  and  made  a  part  hereof,  and  does  here- 
by further  agree  with  said  Clark  to  deliver  to 
him  all  data  of  every  kind  and  character  or 
nature  in  its  possession  relating  thereto  or 
necessary  or  expedient  to  enable  the  said  Clark 
to  establish  the  virtue  of  each  and  every  said 
claim  in  the  ordinary  procedure  in  a  court  of 
justice." 

After  obtaining  title  to  these  claims  Clark, 
as  appears  by  his  allegations  in  the  justice 
court  actions  hereinafter  referred  to,  failed 
to  secure  payment  from  the  Individual  debt- 
ors. He  claimed  that  some  of  the  alleged 
claims  were  worthless  and  did  not  in  fact  ex- 
ist at  the  time  of  the  assignment  by  respond- 
ent, and  that  as  to  others  the  respondent  had 
failed  to  fumlBh  him  with  the  necessary  data 
by  which  the  verity  of  the  claims  might  be  es- 
tablished. Thereupon  he  brought  18  suits 
In  the  justice's  court  against  respondent  for 
an  aggregate  amount  of  $4,785.23.  In  these 
different  actions  he  chose  sufficient  of  the 
alleged  claims  to  make  the  amount  sued  for 
In  each  a  sum  within  the  jurisdiction  of  the 
Justice's  court.  These  actions  were  all  filed 
on  the  same  day ;  hence  we  assume  that  the 
liability  of  the  respondent  as  to  all  of  them, 
if  any  there  was,  had  then  accrued.  The 


«=For  other  casos  set  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


840 


186  PACIFIC  REPORTER 


first  action  filed  was  brought  to  trial,  a  trial 
was  had,  and  the  justice  took  the  matter 
under  advisement  Before  decision  was  ren- 
dered respondent  brought  this  action  for  an 
Injunction,  praying  that  the  appellants  be 
restrained  from  proceeding  any  farther  In 
any  of  the  actions  In  the  justice's  court,  and 
that  Clark  be  permitted  by  cross-complaint 
to  set  up  in  the  injunction  suit  any  claim 
which  he  might  have  as  embraced  within  the 
eighteen  separate  actions.  A  temporary  re- 
straining order  .was  made,  an  order  to  show 
cause  was  issued,  and  hearing  had  thereon. 
At  the  conclusion  of  this  hearing  the  court 
made  the  .order  which  has  been  appealed 
from.  Appellant's  position  may  be  summar- 
ized under  two  heads,  namely:  First,  that 
the  demands  which  he  presented  in  the  jus- 
tice court  actions  were  several,  and  that  he 
had  the  legal  right  to  sue  separately  as  to 
each;  second,  that  even  though  his  demands 
were  not  several,  equity  would  not  restrain 
the  prosecution. of  the  suits  for  the  reason 
that  respondent  herein  was  not  restricted  in 
lbs  right  to  Interpose  any  legal  defense  pos- 
sessed by  it  in  the  justice's  court  In  addi- 
tion to  these  contentions,  appellant  urges  also 
that  no  facts  were  stated  in  the  petition  of 
the  respondent  from  which  it  could  be  de- 
duced that  the  prosecution  of  the  several 
actions  would  be  vexatious  to  respondent 
within  the  legal  meaning  of  that  term. 

[1-4]  Our  preliminary  conclusion  is,  and 
'One  about  which  we  entertain  no  doubt  at  all, 
that  Clark  at  the  time  he  brought  his  justice 
court  actiona  had  but  one  right  of  action,  and 
that  right  of  action  was  for  the  whole 
amount  of  his  claim.  The  jurisdiction  be- 
cause of  this  amount  was  in  the  superior 
court,  and  not  In  a  Justice's  court  -  The 
cause  of  the  liability  sought  to  be  fixed 
upon  the  respondent  grew  out  of  one 
contract.  It  matters  not  that  considering  It 
to  be  true,  as  Clark  alleged,  some  of  the  al- 
leged claims  never  existed,  and  others  were 
prevented  from  being  collected  by  failure  of 
respondent  to  furnish  data.  The  whole 
amount  sought  to  be  collected  having  accrued 
under  the  same  contract  all  was  collectible 
in  one  action,  even  though  different  counts 
might  have  been  used.  Bailey  v.  Sloan,  65 
Cal.  387,  4  Pac  349 ;  Ventura  County  v.  Clay, 
114  Cal.  242,  46  Pac,  9.  Having,  then,  a  de- 
mand which  could  and  should  have  been  pre- 
sented in  a  single  suit  Clark  could  not  have 
so  divided  and  split  up  his  demand  as  to 
avoid  the  defense  that  the  first  action  brought 
to  judgment  would  debar  him  from  any  fur- 
ther prosecution  of  the  alleged  claim.  Herri- 
ter  v.  Porter,  23  Cal.  385;  Grain  v.  Aldrich, 
38  Cal.  514,  99  Am.  Dec.  423.  It  might  be 
suggested  that  a  plea  in  bar  could  not  be  in- 
terposed to  the  second  and  successive  actions 
until  the  judgment  had  become  final.  A  plea 
In  abatement  could  be  Interposed  In  such  sec- 
ond and  subsequent  actions  until  the  first 


Judgment  had  become  final,  and  a  plea  hi 
bar  then  made.  Brown  v.  Campbell,  110  Cal. 
644,  43  Pac.  12.  Clearing  up  the  legal  situ- 
ation, then,  as  to  Clark's  rights,  It  appears 
that  a  plea  in  abatement  and  bar  to  all  of 
the  actions  in  the  Justice's  court  subsequent 
to  the  first  one  would  be  good,  and  that  he 
would  be  debarred  from  any  relief  in  the  lat- 
ter. We  then  nave  to  consider  whether, 
under  these  circumstances,  the  respondent 
here  had.  the  right  to  call  into  use  the  ex- 
traordinary remedy  of  an  Injunction  to  stop 
the  proceedings  in  the  justice's  court  We  do 
not  think  that  it  had  such  right;  for  we  do 
not  think  that  it  is  made  to  appear  under  the 
circumstances  that  respondent  would  be  un- 
necessarily vexed  and  annoyed  or  put  to  un- 
necessary expense  by  reason  of  being  compell- 
ed to  Interpose  the  plain  legal  defenses  avail- 
able to  it  in  the  justice's  court  The  remedy 
here  sought  exists  without  question  in  a  prop- 
er case.  Mr.  Pomeroy,  in  his  work  on  Equity 
Jurisprudence  (4th  Ed.)  at  paragraph  1371, 
says: 

"There  are,  however,  special  circumstances 
in  which  a  resort  to  the  injunctive  jurisdiction 
may  still  be  necessary,  in  order  to  prevent  a  fail- 
ure of  justice.  These  cases  may,  I  think,  be 
reduced  to  a  few  general  classes:  (1)  Where  it 
is  essential  to  promote  the  ends  of  justice  that 
an  entire  controversy  should  be  determined  in 
one  proceeding,  so  that  the  rights  and  duties  of 
all  parties  interested  may  be  finally  settled,  it 
may  be  necessary  to  restrain  other  suits,  so  as 
to  prevent  the  pendency  of  two  or  more  actions 
involving  the  same  subject-matter,  or  to  prevent 
a  partial  litigation  of  the  controversy,  or  to 
prevent  a  multiplicity  of  suits  depending  upon 
the  same  facts  or  principles.  In  short,  the 
jurisdiction  must  sometimes  be  exercised  to  pre- 
vent a  multiplicity  of  actions,  or  partial  investi- 
gations which  would  work  injustice.  •  *  • " 

Section  254: 

"  *  *  *  It  must  be  admitted  that  this  exer- 
cise of  the  equitable  jurisdiction  is  somewhat 
extraordinary,  since  the  rights  and  interests  in- 
volved are  wholly  legal,  and  the  substantial  re- 
lief given  by  the  court  is  also  purely  legal.  It 
may  be  assumed,  therefore,  that  a  court  of 
equity  will  not  exercise  jurisdiction  on  this  par- 
ticular ground,  unless  its  interference  is  clearly 
necessary  to  promote  the  ends  of  justice,  and  to 
shield  the  plaintiff  from  a  litigation  which  is 
evidently  vexatious.  It  Bhould  be  carefully  ob- 
served that  a  court  of  equity  does  not  interfere 
in  this  class  of  cases  to  restrain  absolutely  and 
completely  any  and  all  trial  and  decision  of  the 
questions  presented  by  the  pending  actions  at 
law;  it  only  intervenes  to  prevent  the  repeated 
or  numerous  trials,  and  to  bring  the  whole  with- 
in the  scope  and  effect  of  one  judicial  investiga- 
tion and  decision." 

In  practical  effect  appellant  Clark,  by 
bringing  different  actions  on  the  same 
claim,  upon  securing  a  determination  of  the 
first  action,  waived  or  lost  his  right  to  pros- 
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ecute  any  of  the  others  subsequently  com- 
menced; this  condition,  of  course,  assuming 
a  proper  plea  properly  Interposed  by  bis  ad- 
versary. If  he  saw  fit  to  do  this  and  suffered 
loss  in  consequence,  we  do  not  think  that  a 
court  of  equity  should  deny  him  that  privi- 
lege. The  determination  of  the  legal  ques- 
tion of  the  bar  would  be  settled  without  the 
presence  of  many  witnesses  and  speedily 
settled.  For  these  reasons,  we  do  not  think 
such  a  case  is  presented  as  authorized  the 
court  to  make  the  injunction  from  which 
order  this  appeal  is  prosecuted. 
The  order  appealed  from  is  reversed. 

We  concur:  CONRET,  P.  J.;  SHAW,  J. 


Ex  parte  BOOTH.    (Or.  882.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 1,  California.    Dec.  9,  1019.) 

Cbiminal  law  «j=»979(2)— Unauthorized  IN- 
DETERMINATE SENTENCE  DID  NOT  AFFECT  JU- 
BISDICTION  OF  COUHT  TO  SUBSEQUENTLY  BEN- 
DEB  CORRECT  JUDGMENT. 

A  judgment  imposing  an  indeterminate  sen- 
tence in  a  case  where  the  sentence  was  unau- 
thorized was  in  legal  effect  no  judgment  at  all, 
and  the  court  did  not  thereby  lose  jurisdiction 
to  pronounce  a  valid  judgment  after  accused 
was  committed  and  ordered  returned  to  court 
for  that  purpose. 


Application  by  Ernest  O.  Booth  for  a  writ 
of  habeas  corpus  to  be  directed  to  James  A 
Johnston,  as  Warden  of  San  Quentln  State 
Prison.   Petition  denied. 

Ernest  G.  Booth,  in  pro.  per. 

PER  CURIAM.  This  is  an  application  for 
a  writ  of  habeas  corpus.  The  petitioner,  who 
is  confined  in  the  California  state  prison  at 
San  Quentln,  was  sentenced  by  the  superior 
court,  in  and  for  the  county  of  Butte,  on  Sep- 
tember 24,  1917,  "for  the  indeterminate  term 
of  one  to  fourteen  years,"  after  having  en- 
tered a  plea  of  guilty  to  the  crime  of  forgery, 
committed  on  the  18th  day  of  June,  1917, 
before  the  indeterminate  sentence  law  of  this 
state  went  into  effect,  Thereafter,  and  pur- 
suant to  the  personal  request  of  the  petition- 
er, the  court  made  an  order  for  his  return 
into  court,  to  the  end  that  a  legal  judgment 
might  be  pronounced  and  entered  in  the  case, 
following  the  procedure  laid  down  in  the 
Matter  of  the  Application  of  Charles  Lee  for 
a  Writ  of  Habeas  Corpus,  177  Cal.  690,  171 
Pac.  958.  The  defendant  was,  on  the  22* 
day  of  March,  sentenced  to  serve  a  term  of 
five  years  in  the-  state  penitentiary  at  San 
Quentln.  The  defendant  thereupon  in  open 
court  gave  notice  of,  and  thereafter  perfect- 
ed, an  appeal  from  the  Judgment  The  pre- 
cise questions,  presented  by  this  petition, 
were  considered  by  the  District  Court  of  Ap- 
peal for  the  Third  Appellate  District  and 
were  decided  adversely  to  the  appellant 
People  v.  Booth,  174  Pac.  686. 

The  petition  for  the  issuance  of  a  writ  of 
habeas  corpus  is  therefore  denied. 
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LAWSON  t.  STEINBECK  et  aL  (CHt.  3022.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.  Dec.  10,  1919.  Hear- 
ing Denied  by  Supreme  Court  Feb.  5,  1920.) 

1.  Principal  and  agent  <8=>23(4)  —  Facts 
showing  buying  agency. 

Where  an  intermediary  was  authorized  to 
draw  upon  defendant  for  the  purchase  price  of 
live  stock  purchased  by  the  intermediary  and 
shipped  to  defendant,  and  defendant,  after 
deducting  freight,  handling  charges,  his  com- 
mission, and  cost  of  live  stock,  would  credit 
the  balance  to  the  intermediary,  etc.,  the  in- 
termediary was  defendant's  agent. 

2.  Appeal  and  ebbob  <*=»761  —  Contention 
merely  stated  without  authority  ob  ar- 
gument not  considered. 

Appellant's  contention  that  certain  findings 
were  outside  the  issues,  but  not  supported  by 
authority  or  argument,  will  not  be  considered 
upon  appeal. 

8.  Trial  *3=>396(1)  —  Findings  sufficient 
although  not  closely  following  plead* 

ING8. 

Findings  which  are  specific  and  definite  as 
to  the  issuable  facts  are  sufficient,  although 
they  do  not  closely  follow  the  pleadings. 

4.  Principal  and  agent  <8=190(2)— Agent's 
declarations    admissible    in  action 
against  principal. 
In  action  against  a  principal,  the  agent's 
declarations  to  plaintiff  were  admissible,  where 
it  appeared  that  an  agency  might  exist  and 
plaintiff  desired  to  show  be  dealt  with  the  agent 
as  such,  and  not  as  a  principal. 

6.  Stipulations  *=»18(6)  —  Objections  to 
deposition  governed  by  stipulation  in- 
STEAD OF  STATUTE. 

A  deposition,  taken  under  a  stipulation  that 
it  might  be  used  with  the  same  effect  as  though 
legal  notice  had  been  given,  is  governed  by  the 
stipulation,  and  is  not  subject  to  the  objections 
permitted  by  the  Code  of  Civil  Procedure. 

6.  Witnesses  «3=>321  —  Showing  answers 
given  before  correcting  testimony  not 
impeachment  of  deposition  witness. 

Answers  in  a  deposition  as  they  read  before 
the  witness  corrected  his  testimony  are  ad- 
missible when  offered  by  the  adverse  party 
and  do  not  constitute  an  attempt  of  the  oppos- 
ing party  to  discredit  his  own  witness,  in  view 
of  Code  Civ.  Proc.  {  2055. 

7.  Principal  and  agent  <8=>20(2)  —  Other 
transactions  inadmissible  to  disprove 
relationship. 

In  an  action  to  -hold  defendant  liable  as 
principal  for  cattle  purchases  made  by  another, 
evidence  regarding  the  course  of  dealing  between 
defendant  and  his  claimed  agent  on  cattle  ship- 
ments other  than  those  involved  is  inadmissible 
to  disprove  the  existence  of  the  relationship. 

Appeal  from  Superior  Court,  Alameda 
County;  Dudley  Kinsell,  Judge. 


Action  by  D.  P.  Lawson  against  H.  C.  W. 
Steinbeck  and  another.  Judgment  for  plain- 
tiff, and  the  named  defendant  appeals.  Af- 
firmed. 

W.  E.  Rode,  of  Oakland,  for  appellant. 
R.  Clarence  Ogden,  of  San  Francisco,  and 
W.  D:  L.  Held,  of  Ukiab,  for  respondent. 

WASTE,  P.  3.  This  action  was  brought 
by  plaintiff  to  recover  $800,  for  hogs  alleged 
to  have  been  sold  by  plaintiff  in  one  lot,  and 
1825  for  cattle  sold  by  him  In  another  lot, 
to  defendants,  Steinbeck  and  Moore;  it  be- 
ing particularly  alleged  that  Moore  was  au- 
thorized by  Steinbeck  to  act  as  Steinbeck's 
agent  in  making  said  purchases.  Steinbeck 
answered,  denying  the  purchase  of  the  stock, 
and  also  denying  that  Moore  was  at  any 
time  his  agent  in  the  matter.  No  proceed- 
ings were  taken  in  the  trial  against  Moore, 
and  plaintiff  had  judgment  against  Stein- 
beck, from  which  judgment  this  appeal  is 
taken. 

[1]  The  lower  court  found  that,  prior  to 
any  of  the  transactions  had  between  plain- 
tin!  and  Moore,  Steinbeck  and  Moore  had  en- 
tered Into  an  agreement,  to  the  effect  that 
Steinbeck  would  pay  the  owner  for  all  live 
stock  purchased  by  Moore  and  shipped  to,  and 
received  by,  Steinbeck,  and  that  he  (Steinbeck) 
would  honor  drafts  drawn  by  Moore  upon 
Steinbeck,  in  favor  of  the  seller,  in  payment 
for  the  live  stock  so  purchased  and  shipped 
to  and  received  by  him.  The  agreement  al- 
so provided  that  Steinbeck  would  slaughter, 
or  otherwise  dispose  of,  the  live  stock,  and, 
after  deducting  from  the  proceeds  thereof 
the  freight,  handling  charges,  and  commis- 
sion for  handling  the  same,  together  with  the 
cost  of  such  live  stock,  would  credit  the  bal- 
ance of  the  proceeds  to  Moore.  This  agree- 
ment, the  court  found,  was  in  full  force  and 
effect  during  the  negotiations  between  the 
plaintiff  and  Moore,  and  the  live  stock  pur- 
chased by  Moore  from  plaintiff  and  shipped 
to  Steinbeck  was  received  by  the  latter  sub- 
ject and  pursuant  to  the  terms  and  condi- 
tions thereof.  Appellant  attacks  these  find- 
ings as  being  without  the  issues,  contending 
that  by  the  allegations  of  the  complaint  and 
by  the  testimony  plaintiff  was  seeking  to  hold 
defendant  Steinbeck  liable  for  obligations  in- 
curred through  the  agency  of  Moore,  where- 
as the  findings,  he  contends,  "can  be  reason- 
ably construed  only  as  a  finding  that  Moore 
purchased  the  live  stock  as  principal."  The 
evidence,  as  we  construe  It,  supports,  and 
fully  warrants,  the  court's  finding.  It  is 
therefore  plain,  so  far  as  this  phase  of  the 
case  is  concerned,  that  the  plaintiff  was  en- 
titled to  judgment,  for  the  circumstances  of 
the  case  at  bar  are  similar  to  those  consid- 
ered in  Thomas  v.  Moody,  57  Cal.  215,  which 
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facte  tfce  court  held  constituted  an  agency 
sufficient  to  charge  the  defendant. 

IS]  Appellant's  contention  that  "findings  I 
and  III  of  a  delivery  (not  a  sale)  of  the  live 
stock  on  certain  impleaded  representations, 
were  likewise  outside  of  the  issues,"  thus 
meagerly  stated,  -without  any  citation  of  au- 
thority, or  any  argument,  will  not  be  consid- 
ered toy  us.  Dore  v.  Southern  Pacific  Co., 
163  GaL  182,  190,  124  Pac.  817;  Duncan  ▼. 
Ramish,  142  Cal.  686,  689,  76  Pac.  661. 

[3]  Appellant  next  contends  that  the  court 
failed  to  find  on  the  issues  as  to  the  alleged 
sale  and  delivery  of  the  lire  stock  and  as  to 
Moore's  agency  in  the  transaction.  The  find- 
ings on  tfcese  issues  are  not  that  the  allega- 
tions of  the  .complaint  are  true,  and  do  not 
in  so  many  words  find  the  allegations  of  the 
answer  to  be  untrue.  They  are,  however, 
specific  and  definite  as  to  what  the  facts 
raised  by  each  issue  really  were,  as  shown 
by  the  evidence.  This  is  sufficient  It  is  not 
necessary  that  the  facts  found  shall  be  In 
any  particular  form,  or  follow  the  pleadings. 
The  law  is  complied  with  if  the  truth  or 
falsity  of  each  material  allegation  In  issue 
can  be  demonstrated  from  the  findings.  Mil- 
lard v.  Supreme  Council,  81  Cal.  840,  342, 
22  Pac.  864.  If  the  findings,  taken  together, 
are  such  that  the  court  can  say  that  the  ul- 
timate facts  necessary  result  therefrom,  they 
are  sufficient  Mott  v.  Ewlng,  90  Cal.  231, 
235,  27  Pac.  194. 

The  appellant  argues  that  several  of  the 
findings  are  not  supported  by  the  evidence. 
An  examination  of  the  record  discloses  that 
findings  II  and  IV,  to  the  effect  that  Stein- 
beck accepted  the  live  stock  purchases  by 
Moore,  is  amply  supported  by  testimony  of 
Steinbeck  himself  and  his  manager,  Lorey. 
Finding  V,  that  Steinbeck  received  the  entire 
proceeds  from  the  sale  and  disposition  of 
.the  live  stock,  and,  after  making  the  deduc- 
tions provided  for.  in  his  agreement  with 
Moore,  applied  the  balance  thereof  upon  an 
indebtedness  owing  from  Moore  to  Steinbeck, 
is  fully  supported  by  the  word  of  Steinbeck 
himself,  when  he  testified: 

"I  sold  these  hogs,  and  steers,  and  heifers,  and 
applied  the  proceeds  to  Mr.  Moore's  account  to 
offset  his  debt  to  me." 

An  apparent  inconsistency  in  this  finding, 
as  to  what  constituted  the  balance  of  the 
proceeds  applied  to  Moore's  indebtedness,  is 
immaterial  and  in  no  way  affects  the  conclu- 
sion reached  by  the  lower  court  The  phrase, 
"including  the  cost  of  such  live  stock,"  ap- 
pears to  have  been  inserted  in  the  wrong 
place.  Finding  VI,  as  to  the  agreement 
made  between  Steinbeck  and  Moore,  prior  to 
the  purchase  of  the  cattle  by  the  latter,  is 
conclusively  established  by  the  testimony  of 
Steinbeck  and  others. 


Appellant's  contention  that  the  findings  do 
not  support  the  Judgment  is  equally  lacking 
in  merit  Thomas  v.  Moody,  supra. 

[4]  Appellant's  claim  that  the  court  com- 
mitted error  in  the  admission  of  testimony 
rests  upon  his  mistaken  view  as  to  the  the- 
ory upon  which  the  case  was  tried,  and  the 
effect  to  be  given  to  the  court's  findings. 
The  testimony  of  plaintiff  Lawson,  as  to  the 
conversation  he  bad  with  Moore  regarding 
the  sale  of  the  cattle,  was  not  admitted  un- 
til after  the  deposition  of  defendant  Stein- 
beck bad  been  read,  from  which  the  trial 
court  held  it  appeared  that  an  agency  be- 
tween Steinbeck  and  Moore  might  exist. 
Furthermore,  the  declarations  of  Moore  at 
that  time  were  admissible  upon  another  the- 
ory. It  was  proper  to  show  that  plaintiff 
dealt  with  Moore  as  an  assumed  agent  of 
Steinbeck,  not  for  the  purpose  of  proving 
Moore's  agency  or  Its  extent,  but  to  show 
that  the  plaintiff  understood  he  was  dealing 
with  Moore  as  an  agent  and  not  as  a  prin- 
cipal. Swinnerton  v.  Argonaut  Land,  etc., 
Co.,  112  Cal.  375,  379,  44  Pac.  719;  Berg- 
tholdt  v.  Porter  Bros.,  114  Cal.  681,  689,  46 
Pac.  738. 

[6-7]  The  deposition  of  Steinbeck,  the  ad- 
mission of  which  appellant  objected  to,  and 
which  It  moved  to  strike  out,  was  taken  and 
read  at  the  trial  by  stipulation  that  same 
should  be  used  "with  like  effect  as  though 
legal  notice  had  been  given."  It  was  there- 
fore not  subject  to  objections  permitted  by 
the  Code  of  Civil  Procedure  (People  v.  Gran- 
dell,  75  Cal.  301,  305,  17  Pac  214),  but  is 
governed  by  the  stipulation  and  not  by  the 
statutory  provision  (Robinson  v.  Placerville, 
etc.,  R.  R.  Co.,  65  Cal.  263,  3  Pac.  878).  The 
court  did  not  commit  error  in  permitting  the 
plaintiff  to  put  in  evidence  the  answers  made 
by  defendant  Steinbeck  on  the  taking  of  bis 
deposition  prior  to  his  having  corrected  the 
same.  Such  answers  were  the  proper  sub- 
ject of  cross-examination.  The  objection 
that  the  deposition  was  read  in  evidence  by 
the  plaintiff,  and  that,  in  seeking  to  show 
defendant's  answers  made  before  correcting 
the  deposition,  plaintiff  was  attempting  to 
discredit  his  own  witness,  was  of  no  force. 
Section  2055,  Code  Civ.  Proa  The  court  cor- 
rectly sustained  the  objection  of  plaintiff  to 
the  endeavor  of  defendant  to  prove  the  meth- 
od of  payment  of  drafts  drawn  by  Moore  for 
other  cattle  than  the  two  lots  concerned  In 
the  instant  case.  In  order  to  disprove  plain- 
tiff's contention  that  Moore  was  Steinbeck's 
agent  in  dealing  with  plaintiff,  defendant 
sought  to  go  into  the  entire  course  of  deal- 
ings between  the  two,  which  evidence  the 
court  rightly  held  to  be  immaterial. 

The  judgment  is  affirmed. 


We  concur: 
ARDS,  J. 


KERRIGAN,   J.;  RICH- 
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GOODRICH       MORTIMER,  (Civ.  8118.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 1,  California.   Dec.  8,  1919.  Hearing 
Denied  by  Supreme  Court,  Jan. 
29,  1920.) 

1.  Adverse  possession  «=»79(4)  —  Invalid 
tax  deed  shows  color  of  title  and  p08< 
session  in  good  faith. 

Deed  from  a  tax  collector  supported  by 
insufficient  notice  and  affidavit  was  admissible 
in  an  action  to  quiet  title  to  show  color  of  title 
and  possession  in  good  faith  by  plaintiff's  re- 
mote predecessor,  the  successor  of  the  grantee. 

2.  Adverse  possession  <J=>46— Abandon- 
ment or  INTENTION  TO  BUILD  NOT  A  DE- 

'      BTRUCTION   OT  POSSESSION. 

Where  one  claiming  a  lot  under  tax  deed, 
based  on  insufficient  notice  and  affidavit,  on  ac- 
count of  lack  of  means  abandoned  her  intention 
to  build  on  the  lot,  her  adverse  possession  of 
and  claim  to  the  property  were  not  destroyed. 

■3.  Adverse  possession  «=>100(1)— Inclosure 
not  necessary  in  case  of  entry  under 
color  of  title. 

To  constitute  actual  possession,  inclosure  of 
town  lot  by  a  fence  or  other  structure  was  not 
necessary;  the  entry  being  under  color  of  title 
supplied  by  a  tax  deed  supported  by  insufficient 
notice  and  affidavit. 

4.  Adverse    possession  «J=>29— Possession 

FOR  REQUIRED  PERIOD  GIVES  TITLE. 

Where  one  claiming  land  under  a  tax  deed 
supported  by  insufficient  notice  and  affidavit  so 
appropriated  the  land  by  piling  building  bricks 
on  it  and  by  clearing  part  of  it  as  to  convey 
to  the  community  visible  notice  it  was  in  the 
exclusive  use  and  enjoyment  of  herself  and 
husband,  such  adverse  possession  was  suffi- 
cient to  ripen  into  title  in  claimant  and  her 
successors,  under  Code  Civ.  Proc.  {  322. 

5.  Adverse  possession  «=»84— Knowledge 
of  defect  in  title  does  not  destroy  ad- 
verse character  of  possession  or  rights. 

Knowledge  of  a  defect  in  title  is  not  suffi- 
cient to  destroy  the  adverse  character  of  pos- 
session or  rights  acquired  thereunder. 

6.  Adverse  possession  <8~~>11  No  break  in 

CONTINUITY  BY  COLORABLE  CONVEYANCE  OF 
RECORD  TITLE  IN  TRUST. 

Where  an  adverse  holder  of  land  under 
color  of  title  afforded  by  a  tax  deed  supported 
by  insufficient  notice  and  affidavit,  to  discourage 
a  party  who  was  presenting  a  claim  against 
her,  conveyed  the  lot  and  other  property  to  her 
cousin,  not  parting  with  whateyer  title  she  ac- 
quired through  the  tax  deed  to  her  immediate 
predecessor  and  his  deed  to  her,  the  cousin 
holding  record  title  in  trust  for  the  adverse 
possessor,  and  later  rcconveying  to  her,  there 
was  no  such  break  in  the  continuity  of  adverse 
possession  as  restored  seisin  to  the  owner  prior 
to  tax  sale. 


T.  Adverse  possession  «j=>53— No  abandon- 
ment OF  CLAIM  TO  LAND  BY  LEAVING  TOWN 
TEMPORARILY. 

Where  an  advene  possessor  of  land  left 
the  town,  but  with  intention  to  return,  she  did 
not  abandon  her  claim  to  the  land;  abandon- 
ment being  a  question  of  intention. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Leslie  R.  Hewitt,  Judge. 

Action  by  O.  F.  Goodrich  against  C.  White 
Mortimer,  administrator,  etc,  substituted  de- 
fendant. From  judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

H.  A.  Massey,  Irl  D.  Brett,  and  Chas.  S. 
Conner,  all  of  Los  Angeles,  for  appellant. 

Geo.  H.  Moore,  Wm.  B.  Ogden,  and  John 
F.  Poole,  all  of  Los  Angeles,  of  respondent 

WASTE,  P.  J.  Plaintiff  brought  this  ac- 
tion against  John  Drew  Gay  and  others  to 
quiet  title  to  a  lot  situate  in  the  town  of 
Lancaster,  alleging  himself  and  his  predeces- 
sors to  have  been  In  the  actual,  exclusive, 
and  advene  possession  thereof,  continuously 
for  20  years,  claiming  the  same  against  the 
world,  and  having  paid  all  taxes  for  the 
statutory  time  required  to  perfect  adverse 
possession.  After  filing  the  complaint,  ap- 
pellant, C.  White  Mortimer,  administrator  of 
the  estate  of  Gay,  was  substituted  as  de- 
fendant. The  administrator  filed  a  cross- 
complaint  and  brought  into  the  action  cer- 
tain parties  claiming  as  mortgagees  and  lien- 
holders  under,  but  not  adverse  to,  plaintiff. 
Judgment  was  entered  for  the  plaintiff 
against  the  defendant  Mortimer,  as  admin- 
istrator of  Gay,  and  he  alone  appeals. 

Gay  acquired  the  legal  title  to  the  proper- 
ty during  his  lifetime  from  M.  L.  Wicks,  by 
deed  dated  January  14,  1884.  He  failed  to 
pay  the  state  and  county  taxes  levied  there- 
on for  the  year  1890,  and  the  property  was 
sold  by  the  tax  collector  of  Los  Angeles 
county  to  W.  A.  Dunn.  He  assigned  the 
certificate  thereof  to  Henry  Hollamby,  who 
in  due  time  received  the  tax  collector's  deed. 
On  August  11,  1892,  Hollamby  sold  the  lot 
to  Mrs.  Alice  J.  Rutledge,  upon  whose  acts 
in  the  matter  much  depends  in  the  determi- 
nation of  the  question  of  adverse  possession. 
Plaintiff  acquired  the  lot  from  O.  P.  Adams 
by  quitclaim  deed  dated  December  27,  1909. 

[1]  At  the  trial  the  defendant  objected  to 
the  admission  in  evidence  of  the  deed  from 
the  tax  collector  to  Hollamby  on  the  ground 
that  the  notice  and  affidavit  on  which  the 
deed  was  based  were  Insufficient  to  support 
it  Plaintiff  admitted  the  infirmity  of  the 
document,  but  rolled  upon  it  as  and  offered 
it  for  the  purpose  of  showing  color  of  title 
and  possession  in  good  faith,  and  the  record 
indicates  that  it  was  admitted  by  the  trial 
court  upon  that  theory,  which  was  correct 
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Packard  v.  Moss,  08  Cal.  123,  127,  128,  8 
Pac.  818;  Kockemann  v.  BIckel,  92  Cal.  ,665- 
66T,  28  Pac.  686;  Simmons  v.  McCarthy,  128 
Cal.  455,  458,  60  Pac.  1037. 

The  property  was  assessed  In  1803,  the 
next  year  after  Mrs.  Rutledge  acquired  it, 
In  the  name  of  her  husband;  for  1894-1896, 
inclusive,  in  the  name  of  Ella  G.  Park;  for 
1897-1909,  inclusive,  in  the  name  of  Mrs. 
Rutledge;  and  for  1910-1916,  inclusive,  in 
the  name  of  plaintiff.  There  were  produced' 
and  received  in  evidence  tax  receipts  show- 
ing the  payment  by  plaintiff  of  all  taxes 
levied  and  assessed  on  the  lot  for  the  years 
1910  to  1915,  both  inclusive.  The  defendant 
administrator  then  admitted  that  all  taxes 
which  had  been  levied  and  assessed  on  the 
property  subsequent  to  the  11th  day  of  Au- 
gust, 1892,  hao!  been  paid  by  plaintiff  and 
his  grantors. 

The  basis  of  plaintiff's  title  is  the  prior 
possession  of  himself  and  his  grantors.  Ap- 
pellant contends  that  the  acts  of  plaintiff 
and  his  grantors,  relied  upon  by  respondent, 
are  not  sufficient  to  establish  and  maintain 
a  title  by  adverse  possession.  In  1892  Lan- 
caster was  a  small,  unincorporated  village, 
covered  with  sagebrush  where  the  lots  bad 
not  been  cleared  off.  When  Mrs.  Rutledge 
purchased  the  lot  from  Hollamby,  she  paid 
him  the  reasonable  market  value  thereof, 
supposing,  she  testified,  that  she  was  getting 
a  perfect  legal  title  thereto.  She  Intended 
to  erect  store  buildings  thereon,  and  in  prep- 
aration for  the  work  cleared  the  sagebrush 
from  a  portion  of  the  lot  and  staked  out  the 
location  of  the  first  building.  She  bought 
some  50,000  bricks,  which  were  hauled  to  the 
lot  and  dumped  in  piles  three  or  four  feet 
in  height  scattered  in  rows  about  the  place. 
Finding  that  she  did  not  have  enough  money 
with  which  to  erect  the  store  buildings  as 
she  had  planned,  some  months  later  she  re- 
moved about  half  the  bricks  to  other  proper- 
ty, where  they  were  used  for  building  pur- 
poses. The  bricks  remaining  on  the  lot  were 
sold  from  time  to  time,  and  the  residents  of 
the  town  carried  away  others.  Mrs.  Rutledge 
never  inclosed  the  lot  with  a  fence  and  nev- 
er marked  its  exterior  boundaries.  There 
was  testimony  that  for  several  years  after 
the  bricks  were  placed  on  the  ground  by 
Mrs.  Rutledge  the  lot  was  used  by  the  chil- 
dren of  the  town;  these  piles  of  bricks  af- 
fording convenient  "hiding  places."  Some 
of  the  children,  now  grown  to  maturity,  and 
several  other  witnesses  testified  that  the 
bricks  were  on  the  lot  during  that  time  and 
as  late  as  1900.  Plaintiff  testified  that  he 
bought  from  Mrs.  Rutledge,  and  paid  for, 
bricks  taken  from  the  lot  as  late  as  1907. 

There  was  further  testimony  that  the  wit- 
nesses "knew"  Mrs.  Rutledge  was  the  owner 
of  the  lot ;  that  they  "understood"  so ;  that 
that  was  the  "general  understanding"  in  the 
town  of  Lancaster;  that  "the  general  pub- 
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lie  understood"  she  owned  it;  that  it  was 
generally  spokeu  of  as  "the  Rutledge  lot," 
and  later,  as  the  "Goodrich  lot."  Some  of 
the  witnesses  testified  that  it  was  "general- 
ly understood"  that  Mrs.  Rutledge  and  plain- 
tiff had  a  "tax  title"  to  the  lot.  " 

Plaintiff  leased  the  lot  through  Adams  in 
1908,  and  for  a  rime  used  it  as  the  site  of 
a  tent  in  which  he  maintained  a  bowling  al- 
ley. Soon  after  he  acquired  the  property  in 
1909  he  cleared  the  lot,  repaired  the  side- 
walk, placed  a  barrier  to  ward  off  trespass- 
ers, and  erected  three  buildings  on  the 
premises.  At  the  time  of  the  trial  it  was 
shown  that  Lancaster  was  still  a  small,  un- 
incorporated village  of  about  600  or  700  in- 
habitants. Judging  from  the  entire  record, 
it  does  not  appear  that  there  was  much,  if 
any,  demand  for  real  estate  in  the  commu- 
nity from  1892,  when  Mrs.  Rutledge  entered 
into  possession,  until  the  advent  of  good 
roads  and  highways,  about  the  time  the  pres- 
ent action  was  begun.  The  lot  in  question 
was  covered  with  sand  and  sagebrush.  The 
use  the  owner  put  it  to  during  that  time  was 
about  the  only  use  it  was  adapted  to  in  view 
of  the  needs  of  the  community. 

[2-4]  Mrs.  Rutledge  always  claimed  to  own 
as  good  title  to  the  property  as  could  be  se- 
cured by  a  -tax  deed.  It  was  purchased  by 
her  as  a  site  for  buildings .  to  be  erected 
thereon,  which  was  undoubtedly  the  ordina- 
ry and  eventual  use  to  which  the  lot  would 
be  put.  Her  entry  thereon  was  in  good  faith 
and  for  the  purpose  of  carrying' out  her 
building  plans.  Her  abandonment  of  her  In- 
tention In  that  regard  did  not  have  the  Te- 
sult  of  destroying  her  possession  of  and 
claim  to  the  property,  which  was  asserted  in 
the  manner  before  recited.  Montgomery  & 
Mullen  Lumber  Co.  v.  Quimby,  164  Cal.  250-  4 
253,  128  Pac.  402.  To  constitute  actual  pos- 
session, the  inclosure  of  the  lot  by  a  fence 
or  other  structure  was  not  necessary;  the 
entry  being  under  color  of  title.  Hicks  v. 
Coleman,  25  Cal.  122,  133,  85  Am.  Dec.  103. 
In  the  instant  case  there  was  such  an  ap- 
propriation of  the  land  by  the  claimants  as 
to  convey  to  the  community  where  it  was 
situated  visible  notice  that  it  was  in  their 
exclusive  use  and  enjoyment.  Such  posses- 
sion was  sufficient.  Lofstadt  v.  Murasky, 
152  Cal.  64,  68,  91  Pac.  1008.  Plaintiff,  by 
himself  and  his  predecessors,  paid  all  the 
taxes  levied  on  the  property  for  26  years. 
This  fact  tended  to  show  the  nature  and 
character  of  the  claim  under  which  plaintiff 
held  and  was  further  evidence  that  it  had 
not  been  abandoned.  Baum  v.  Reay,  96  Cal. 
462,  466,  29  Pac.  117,  31  Pac.  561. 

The  lower  court  was  correct  in  holding  that 
the  possession  of  the  plaintiff  and  his  gran- 
tors, as  indicated  by  their  foregoing  asser- 
tion of  control  over  the  property,  based  as 
it  was  upon  a  claim  of  title,  founded  upon 
a  written  instrument,  as  being  a  conveyance 
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of  the  property  In  question,  was  sufficient  to 
constitute  adverse  possession  for  the  re- 
quired statutory  period.  Section  322,  Code 
Civ.  Proa ;  Cousino  v.  Western  Shore  Lum- 
ber Co.  (Sup.)  175  Pac.  406;  Kockemann  v. 
Bickel,  supra. 

[1,1]  Appellant  attempts  to  weaken  re- 
spondent's position  somewhat  by  calling  at- 
tention to  the  fact  that  both  he  and  Mrs.  Rut- 
ledge  had  knowledge  of  the  infirmity  of  Mrs. 
Rutledge's  title  before  plaintiff  acquired  the 
property.  There  is  no  merit  in  the  sugges- 
tion. The  knowledge  of  a  defect  in  title  is 
not  sufficient  to  destroy  the  adverse  charac- 
ter of  the  possession  or  rights  acquired 
thereunder.  Montgomery  &  Mullen  Lumber 
Co.  ▼.  Quimby,  supra. 

During  1893,  in  order  "to  discourage"  a 
party  who  was  pressing  a  claim  against  her, 
Mrs.  Rutledge,  by  deed  absolute  on  its  face, 
duly  recorded,  conveyed  the  lot  and  other 
property  to  her  cousin,  Ella  G.  Park.  Mrs. 
Park  did  not  attempt  to  take  possession  of 
the  property.  She  did  not  pay  any  of  the 
taxes,  made  no  claim  of  any  actual  interest 
therein,  and  on  August  25,  1899,  at  the  re- 
quest of  Mrs.  Rutledge,  reconveyed  the  lot 
to  her.  Basing  his  contention  on  these  facts, 
appellant  contends  that  when  Mrs.  Rutledge 
executed  the  deed  to  Mrs.  Park  she  divested 
herself  of  her  color  of  title,  and  as  a  result 
there  was  a  break  in  the  continuity  of  her 
adverse  possession  and  a  restoration  of  the 
seizin  of  Gay.  The  answer  to  this  conten- 
tion must  rest  in  the  fact  that  Mrs.  Rutledge 
never  parted  with  whatever  right  and  title 
she  acquired  through  the  tax  deed  to  Hol- 
lamby,  her  immediate  predecessor,  and  his 
deed  to  her.  While  her  record  title  passed 
to  Mrs.  Park,  she  never  quit,  but  retained 
and  at  all  times  maintained  her  possession, 


and  asserted  her  claim  and  color  of  title  un- 
der <ne  tax  deed.  She  never  parted  with 
such  ownership.  Mrs.  Park  held  the  record 
title  in  trust  for  and  subordination  to  the 
will  and  pleasure  of  Mrs.  Rutledge.  Defend- 
ant made  no  attempt  to  establish  to  the  con- 
trary. The  facts  at  bar  serve  to  distinguish 
the  cases  cited  by  appellant  In  the  in- 
stances therein  considered,  as  we  read  them, 
there  was  an  actual  passing  of  all  estate  and 
Interest  of  ownership,  as  well  as  of  title.  In 
some  cases  to  the  true  owner,  and  in  others 
to  a  stranger. 

What  we  have  said  in  relation  to  the  deed 
to  Mrs.  Park  would  apply  with  equal  force 
to  the  deed  from  Mrs.  Rutledge  to  her  son 
Adams,  executed  in  1905,  and  which  appears 
to  have  been  given  for  a  similar  purpose. 
Another  element  enters  into  the  considera- 
tion of  that  transaction,  however,  for  the 
claim  of  Mrs.  Rutledge  had  long  prior 
thereto  ripened  into  a  prescriptive  title, 
through  her  entry  in  1892,  under  color  of 
right  and  her  continued  adverse  possession 
and  payment  of  taxes  for  nearly  13  years. 

[7]  The  fact  that  Mrs.  Rutledge  did  not 
live  continuously  in  Lancaster  during  her 
alleged  adverse  possession,  considered  In  the 
light  of  all  the  other  features  in  the  case, 
did  not  work  an  abandonment  of  her  claim. 
If  the  person  in  possession  of  land  leaves  it 
with  the  intention  of  returning  be  does  not 
abandon  it  Abandonment  is  a  question  of 
intention.  Moon  v.  Rollins,  36  CaL  333,  338, 
95  Am.  Dec  181;  Wood  v.  Etiwanda  Water 
Co.,  147  Cal.  228,  234,  81  Pac.  512. 

The  Judgment  la  affirmed. 


We  concur: 
ARDS,  J. 


KERRIGAN,   J.;  RICH- 


Digitized  by 


Google 


Wash.) 


WALMSMCY      PICKRELIi  et  ox. 
(No.  16443.) 

(Supreme  Court  of  Washington.  Jan.  8,  1920.) 

1.  Municipal  corporations  *=»706(5)— Evi- 
dence SUSTAINS  UN  DING  8  FOB  DEFENDANT 

'  IN  AUTOMOBILE  AND  MOTORCYCLE  COLLISION 
CASE. 

Conflicting  evidence  regarding  a  collision  at 
a  street  intersection  between  the  machines  of 
plaintiff  motorcyclist  and  defendant  automobile 
driver  held  to  sustain  findings  that  defendant 
was  not  negligent. 

2.  Municipal  corporations  «=>706(5)— Find- 
ings REGARDING  PLAINTIFF  MOTORCYCLIST'S 
CONTRIBUTORY  NEGLIGENCE  SUSTAINED. 

In  a  collision  between  plaintiff  motorcyclist 
and  defendant  automobile  driver  at  a  street  in- 
tersection, evidence  held  to  sustain  findings  that 
plaintiff's  negligence  in  not  traveling  as  near 
the  right-hand  curb  as  a  city  ordinance  required 
contributed  to  bis  Injury  so  as  to  bar  recovery, 


Superior  Court,  Spokane 


Department  2. 
Appeal  from 
County. 

Action  by  Ray  Walmsley,  by  bis  guardian 
ad  litem,  D.  D.  Walmsley,  against  W.  B. 
Pickrell  and  Frances  F.  PlckrelL  Judgment 
for  defendants,  and  plaintiff  appeals.  Af- 
firmed. 

A.  O.  Colburn,  of  Spokane,  for  appellant. 
Plummer  &  Lavln,  of  Spokane,  for  respond- 
ents. 

FULLERTON,  J.  The  appellant,  as  plain 
tiff,  brought  this  action  against  the  respond- 
ent to  recover  for  personal  injuries  and  for 
injuries  to  a  motorcycle  owned  by  him,  re- 
ceived In  a  collision  between  the  motorcycle 
while  being  ridden  by  him  and  an  automobile 
driven  by  the  respondent.  The  trial  was  had 
by  the  court  sitting  without. a  jury,  and  re- 
sulted in  a  judgment  in  favor  of  the  re- 
spondent 

The  appellant  assigns  errors  which,  if  sup- 
ported by  the  record,  might  entitle  him  to  a 
new  trial,  but,  as  he  asks  for  an  affirmative 
judgment  In  his  favor  in  this  court  and  di- 
rects his  argument  solely  to  the  weight  of 
the  evidence,  these  assignments  need  not  be 
specially  considered. 

[1]  The  parties  are  widely  divergent  as  to 
the  circumstances  giving  rise  to  the  collision. 
It  occurred  at  the  junction  of  two  streets  in 
the  city  of  Spokane  which  cross  each  other  at 
right  angles.  It  is  the  appellant's  version 
that  he  was  riding  east  on  one  of  the  streets, 
traveling  in  a  straight  line  to  the  right  of  Its 
center,  and  had  passed  the  center  of  the 
cross  street,  when  he  discovered  the  appel- 
lant approaching  directly,  upon  him  from  the 
north  at  a  very  rapid  rate  of  speed;  that  he 
attempted  to  avoid  a  collision  by  turning  his 
motorcycle  to  the  right,  but  did  not  succeed 
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In  getting  out  of  the  way,  and  was  struck 
head  on  by  the  appellant's  automobile.  The 
respondent's  version  is  that  he  (the  respond- 
ent) was  driving  south  on  one  of  the  streets 
mentioned,  well  toward  the  curb  on  his  right; 
that  as  he  approached  the  street  he  saw  an 
automobile  coming  up  the  cross  street  from 
his  right  and  slowed  up  for  It  to  pass  in  his 
front;  that  as  this  one  passed  he  discovered 
another  approaching  from  the  same  direction, 
and  waited  for  this  one  also,  his  machine  be- 
ing then  going  at  the  rate  of  about  six  miles 
an  hour;  that  as  the  second  machine  passed 
he  entered  the  street  and  was  well  towards 
the  center  of  the  cross  street  when  the  appel- 
lant rode  up  rapidly  from  his  right;  that  he 
saw  there  was  danger  of  a  collision,  and  to 
avoid  It  turned  the  wheels  of  his  automobile 
to  the  left  as  far  as  the  steering  gear  would 
permit,  when  the  appellants'  motorcycle 
struck  his  automobile  a  glancing  blow  on  his 
right  fender,  tearing  It  loose  and  striking  his 
right  front  wheel,  finally  catching  and  hang- 
ing on  the  spring  on  that  side  of  his  car. 
Each  of  the  parties  was  able  to  bring  to  his 
support  corroborating  evidence,  such  as 
marks  upon  the  pavement,  the  nature  of  the 
injuries  to  the  machines,  and  their  positions 
after  the  accident,  and  the  appellant  pro- 
duced an  eyewitness  also  who  in  some  de- 
gree supported  him  in  his  contention.  It  is 
on  the  latter  circumstance,  and  another 
presently  to  be  noticed,  that  the  appellant 
contends  that  the  evidence  preponderates  in 
his  favor.  But,  If  we  have  correctly  gathered 
the  surroundings,  the  position  of  the  eye- 
witness from  which  he  saw  the  accident  was 
not  such  as  to  give  him  any  very  accurate 
view  of  the  situation,  and  his  testimony  In- 
dicates also  that  he  was  giving  attention  to 
another  matter  which  absorbed  him  for  the 
time  being.  We  cannot  therefore  conclude 
that  the  evidence  of  this  witness  materially 
aids  the  appellant 

The  other  circumstance  Is  the  manner  in 
which  the  respondent  testified.  The  appel- 
lant In  his  brief  quotes  largely  from  this 
testimony  and  argues  its  Inherent  Improbabil- 
ity. But  while  the  respondent  was  some- 
what verbose,  and  In  the  course  of  his  testi- 
mony drew  deductions  from"  the  facts  he  re- 
cited which  were  probably  the  province  of 
the  trier  of  the  facts  to  draw,  his  testimony 
as  to  the  surrounding  conditions  and  as  to 
the  manner  in  which  the  accident  happened 
Is  clear,  and.lt  seems  to  us  no  more  Inherent- 
ly Improbable  than  is  the  version  given  by 
the  appellant 

[2]  In  addition  to  finding  that  the  weight 
of  the  evidence  was  with  the  respondent  the 
trial  court  took  the  view  that  if  the  appel- 
lant's version  were  to  be  accepted,  he  was 
guilty  of  contributory  negligence.  By  his 
own  testimony  he  was  at  the  time  of  the 
collision  violating  the  city's  ordinances  enact- 
ed to  regulate  traffic  upon  its  streets.  He 
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was  traveling  in  excess  of  the  speed  limit 
permitted  at  that  place,  and  was  not  travel- 
ing as  near  the  right-hand  curb  of  the  street, 
as  the  ordinance  required.  It  is  possible,  if 
he  was  proceeding  in  the  manner  he  stated, 
that  the  first  of  these  conditions  did  not  con 
tribute  to  his  injury,  and,  if  so,  it  would  not 
bar  a  recovery  on  his  part,  but  it  is  not  so 
clear  as  to  the  second.  He  was,  it  is  true, 
on  the  right  of  the  center  of  the  street,  but  he 
needed  but  an  Instant  more  of  time  to  have 
passed  the  automobile  in  the  dear,  and  he 
would  have  had  this  time  bad  he  traveled 
closer  to  the  curb. 

On  the  whole,  we  are  unable  to  say  that 
the  judgment  is  not  in  accord  with  the  rec- 
ord. It  will  therefore  stand  affirmed. 

HOLCOMB,  O.  J.,  and  MOUNT,  TOLMAN, 
and  BRIDGES,  JJ,  concur. 


In  re  WILTSE.   (No.  121.) 
(Supreme  Court  of  Washington.  Jan.  8,  1020.) 

1.  Attorney  and  client  «=»44(1)— Attorney 
not  disbarred  for  charging  excessive 
fees,  except  in  aggravated  case. 

Only  in  aggravated  or  extreme  cases  will 
an  attorney  be  disbarred  on  a  question  as  de- 
batable as  the  propriety  of  the  amount  of  a 
fee  for  preparation  of  questionnaires  and  ex- 
emption claims  under  the  Selective  Service  Act 
,(U.  S.  Comp.  St  1818,  if  2044a-2044k),  where 
such  fees  were  voluntarily  paid,  and  particu- 
larly if  such  were  the  only  charge  against  the 
attorney. 

2.  Attobnet  and  client  «=»38  —  Attorney 
disbarred  for  unprofessional  solicita- 
tion and  filing  of  false  exemption 
claims  under  selective  service  act. 

The  unprofessional  solicitation  of  the  busi- 
ness of  preparing  questionnaires  and  claims  of 
exemption  under  the  Selective  Service  Act  (U. 
S.  Comp.  St  1018,  U  2044a-2044k),  and  the 
filing  of  false  claims  of  exemption,  are  flagrant- 
ly unethical,  as  well  as  disloyal,  and  evidence 
a  degree  of  moral  turpitude  authorizing  dis- 
barment of  an  attorney  at  law. 

En  Banc.  Proceeding  for  the  disbarment 
of  A.  B.  Wlltse,  an  attorney  at  law.  De- 
fendant disbarred. 

A.  B.  Wlltse,  of  Rltzville,  pro  se. 

R.  M.  Burgunder,  Atty.  Gen.,  for  the  State. 

MACKINTOSH,  J.  The  State  Board  of 
Law  Examiners,  upon  testimony  taken  in 
this  matter,  recommended  the  disbarment  of 
A  B.  Wlltse  for  unprofessional  conduct  in 
the  preparation  of  questionnaires  and  claims 
of  exemption  under  the  Selective  Service  Act 
(U.  S.  Comp.  St  191S,  Si  2044a-2044k).  With- 
out reviewing  the  testimony  In  detail,  it  is 
enough  to  say  that  it  shows  Wlltse  solicited 
the  employment  of  claiming  exemptions  for 
persons  subject  to  the  operation  of  the  Selec- 


tive Service  Act,  and  suggested,  encouraged, 
and  assisted  in  the  preparation  of  false  af- 
fidavits looking  to  the  improper  exemption 
of  his  clients. 

[1]  The  board  also  found,  as  one  of  the 
grounds  for  his  disbarment,  that  the  charges 
made  for  these  services  were  excessive.  We 
do  not  feel  like  depriving  a  practitioner  of 
his  right  to  continue  his  profession  on  a 
question  as  debatable  as  the  propriety  of  the 
amount  of  a  fee.  Such  a  question  Is  so  much 
a  matter  of  Individual  opinion  that  It  should 
not  be  the  basis  for  disbarment  except  in  the 
most  aggravated  and  extreme  case.  So  far 
as  the  record  discloses,  the  fees  were  volun- 
tarily paid,  and,  were  It  the  only  charge  here 
that  such  fees  were  excessive,  the  extreme 
penalty  would  not  be  merited. 

[I]  The  charges  of  solicitation  of  business, 
however,  and  the  filing  of  false  claims  of 
exemption,  are  so  well  proved  and  so  fla- 
grantly unethical,  as  well  as  disloyal,  as  suffi- 
ciently to  evidence  that  degree  of  moral  tur- 
pitude unfitting  the  practitioner  to  continue 
the  practice  of  law  in  this  state.  For  that 
reason,  the  recommendation  of  the  board  is 
adopted,  and  an  order  Is  hereby  made  dis- 
barring A.  B.  Wlltse  from  the  practice  of 
law  In  the  state  of  Washington. 

HOLCOMB,  a  X,  and  TOLMAN,  MOUNT, 
FULLERTON,  PARKER,  MITCHELL, 
MAIN,  and  BRIDGES,  JJ,  concur. 


YANKOV  t.  LAKOS.  (No.  15514.) 

(Supreme  Court  of  Washington.  Jan.  7, 1020.) 

Appeal  and  error  <S=  1012(1) — Finding  or 
conflicting  evidence  not  disturbed. 
Judgment  for  plaintiff  will  not  be  disturbed, 
where  it  cannot  be  said  that  the  evidence  pre- 
ponderates against  the  trial  court's  conclu- 
sion; the  question  being  one  of  fact  on  the 
record. 

Department  1. 

Appeal  from  Superior  Court,  King  County; 
John  S.  Jurey,  Judge. 

Action  by  Joe  Yankov  against  Chris  Lakes. 
From  a  Judgment  for  plaintiff,  defendant 
appeals.  Affirmed. 

Ellas  A.  Wright  and  Sam  A.  Wright  both 
of  Seattle,  for  appellant 
F.  B.  Carpenter,  of  Seattle,  for  respondent 

PARKER,  J.  The  plaintiff,  Yankov,  com- 
menced this  action  in  the  superior  court  of 
King  county,  seeking  recovery  of  $550  as  a 
balance  due  him  upon  the  sale  of  a  fishing 
net  by  him  to  the  defendant  Lakos.  A  check 
was  given  to  Yankov  by  Lakos,  drawn  on 
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the  Seattle  National  Bank,  for  the  purpose 
of  paying  this  claimed  balance  due  upon 
the  purchase  of  the  net  at  the  time  of  Its 
delivery ;  the  other  portion  of  the  purchase 
price  having  theretofore  been  paid  in  money. 
Payment  of  the  check  was  stopped  by  Lakos 
before  Yankov  presented  it  for  payment,  and 
it  remains  unpaid.  Trial  upon  the  merits 
in  the  superior  court,  sitting  without  a  jury, 
resulted  in  findings  and  Judgment  awarding 
Yankov  recovery  for  the  whole  amount  of 
$560,  from  which  Lakos  has  appealed  to  this 
court 

The  principal  question  here  presented  is 
as  to  whether  or  not  there  was  misrepresen- 
tation by  Yankov  as  to  the  condition  of  the 
net,  Inducing  Lakos  to  purchase  it  at  the 
agreed  price,  such  as  to  entitle  Lakos  to  dam- 
ages by  way  of  a  set-off  or-  counterclaim 
against  Yankov's  claim  for  the  balance  due 
upon  the  purchase  price.  This  question,  we 
are  convinced  from  the  record  before  us,  is 
purely  a  question  of  fact,  as  to  which  the 
trial  court  found  against  Lakos.  We  have 
painstakingly  reviewed  all  the  evidence,  and 
deem  it  sufficient  to  say  that  we  cannot  see 
our  way  clear  to  disturb  the  conclusion 
reached  by  the  trial  court.  To  enter  upon 
a  critical  examination  and  discussion  of  the 
evidence  in  this  opinion  would  be  but  to  at- 
tempt to  measure  the  credibility  of  witnesses 
who  testified  for  the  respective  parties.  We 
are  quite  convinced  that  it  cannot  be  said 
that  the  evidence  preponderates  against  the 
trial  court's  conclusion. 

Other  contentions  made  and  briefly  argued 
in  appellant's  behalf,  we  think,  are  not  well 
founded,  and  do  not  call  for  further  discus- 
sion by  us. 

The  judgment  is  affirmed. 

HOLCOMB,  C.  J.,  and  MACKINTOSH, 
MAIN,  and  MITCHELL,  JJ.,  concur. 


ZENOB  v.  SPOKANE  &  I.  B.  R.  CO. 
(No.  15542.) 

(Supreme  Court  of  Washington.    Jan.  13, 
1920.) 

1.  Masteb  and  servant  <g=> 348— Workmen's 
Compensation  Act  abolishes  common-law 
bight  of  action. 

The  common-law  right  of  action  for  damages 
accruing  from  an  injury  received  by  workman 
in  the  course  of  his  employment  is  abolished 
by  the  Workmen's  Compensation  Act  (Rem. 
Code  1915,  |  6604—1),  except  as  in  the  act  oth- 
erwise provided. 

2.  Master  and  servant  ®=»354— Bridge  part 
of  "plant"?  ob  "premises"  of  city,  within 
Workmen's  Compensation  Act. 

A  bridge  in  a  city  Is  a  part  of  the  "plant" 
or  "premises"  of  the  city,  within  the  meaning 


of  the  Workmen's  Compensation  Act  (Bern.  Code 
1915,  |  6604—3),  and  a  carpenter  engaged  in 
repairing  a  city  bridge  cannot  maintain  an  ac- 
tion against  an  electric  railway,  whose  negli- 
gence in  stringing  its  wires  under  the  bridge 
caused  injury  to  him.  , 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Plant; 
Premises.] 

Department  2. 

Appeal  from  Superior  Court,  Spokane 
County ;  Hugo  E.  Oswald,  Judge. 

Action  by  Frank  I.  Zenor  against  the  Spo- 
kane &  Inland  Empire  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Reversed. 

Graves,  Klzer  &  Graves,  of  Spokane,  for 
appellant 

B.  O.  Connor,  of  Spokane,  for  respondent 

TOLMAN,  J.  Respondent  at  the  time  of 
receiving  the  injuries  hereinafter  referred  to, 
was  employed  by  the  city  of  Spokane  as  a 
bridge  carpenter,  and  was  then  engaged  in 
the  repair  of  a  wooden  bridge  belonging  to 
the  city,  which  bridge  carried  the  traffic  of 
Second  avenue  above  and  over  the  tracks  of 
appellant  At  the  time  when  appellant  con- 
structed its  tracks  and  strung  Its  wires,  there 
was  no  overhead  crossing  at  Second  avenue. 
Some  years  later  the  city  constructed  the 
bridge  in  question,  the  lower  framework  of 
which  cleared  appellant's  electric  wires  by 
but  a  few  inches,  and  has  since  maintained 
it  as  a  part  of  the  public  street.  At  the  time 
in  question  the  city  bridge  foreman,  with  a 
crew  of  men,  set  about  to  repair  the  bridge. 
Respondent  and  another  workman  were  by 
the  foreman  directed  to  go  beneath  the  floor 
or  surface  of  the  bridge  and  loosen  certain 
bolts,  which  were  a  part  of  the  structure,  and 
while  engaged  in  this  work  respondent  In 
some  manner  came  in  contact  with  appel- 
lant's wires,  carrying  a  high  voltage  of  elec- 
tricity, and  was  seriously  injured.  This  ac- 
tion was  brought  to  recover  damages  for  such 
injuries ;  it  being  alleged  that  appellant  was 
negligent  in  placing  and  maintaining  unin- 
sulated wires  carrying  a  high  voltage  of 
electricity  In  close  proximity  to  the  support- 
ing timbers  and  braces  of  the  bridge,  where 
one  engaged  in  repairs  might  come  in  contact 
with-  them. 

In  addition  to  the  usual  defenses,  appellant 
by  answer  pleaded  that  respondent  was  em- 
ployed by  the  city  in  working  upon  and  about 
its  bridges ;  that  the  city  was  then  paying  to 
the  Industrial  Insurance  Commission  pre- 
miums covering  such  employment  (which 
facts  appear  to  be  established  by  the  evi- 
dence) ;  and  that  respondent's  injuries  came 
within  the  provisions  of  the  Workmen's  Com- 
pensation Act  (Rem.  Code  1915,  §§  6604—1  to 
6604-732),  and  his  sole  remedy  therefor  lies 
with  the  Industrial  Insurance  Commission. 
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The  case  was  tried  to  a  jury,  and  at  the 
close  of  all  the  evidence  appellant  moved  that 
the  case  be  taken  from  the  jury,  and  judg- 
ment entered  in  Its  favor,  for  the  reason  that 
the  court  had  no  Jurisdiction,  and  because  re- 
spondent's sole  remedy  was  to  apply  for  com- 
pensation under  the  Workmen's  Compensa- 
tion Act.  This  motion  was  denied,  and  the 
cause  submitted  to  the  jury,  which  returned 
a  verdict  in  respondent's  favor.  Appellant 
then  moved  for  judgment  in  its  favor  non 
obstante  veredicto,  which  motion  was  also 
denied,  and  a  judgment  was  entered  on  the 
verdict,  from  which  this  appeal  is  prosecuted. 

[1,2]  The  Workmen's  Compensation  Act, 
after  providing: 

"The  state  of  Washington,  therefore,  exer- 
cising herein  its  police  ,and  sovereign  power, 
declares  that  all  phases  of  the  premises  are 
withdrawn  from  private  controversy,  and  sure 
and  certain  relief  for  workmen,  injured  in  extra- 
hazardous work,  and  their  families  and  depend- 
ents is  hereby  provided  regardless  of  questions 
of  fault  and  to  the  exclusion  of  every  other  rem- 
edy, proceeding  or  compensation  except  as  oth- 
erwise provided  in  this  act;  and  to  that  end  all 
civil  actions  and  civil  causes  of  action  for  such 
personal  injuries  and  all  jurisdiction  of  the 
courts  of  the  state  over  such  causes  are  hereby 
abolished,  except  as  in  this  act  provided"  (Rem. 
Code,  |  6604—1) 

— further  provides: 

"  'Workman*  means  every  person  in  this  state, 
who,  after  September  30,  1911,  is  engaged  in 
the  employment  of  an  employer  carrying  on  or 
conducting  any  of  the  industries  scheduled  or 
classified  in  section  6604—4,  whether  by  way  of 
manual  labor  or  otherwise,  and  whether  upon 
the  premises  or  at  the  plant  or,  he  being  in 
the  course  of  his  employment,  away  from  the 
plant  of  his  employer:  Provided,  however,  that 
if  the  injury  to  a  workman  occurring  away  from 
the  plant  of  his  employer  is  due  to  the  negli- 
gence or  wrong  of  another  not  in  the  same  em- 
ploy, the  injured  workmen,  or  if  death  result 
from  the  injury,  his  widow,  children,  or  depend- 
ents, as  the  case  may  be,  shall  elect  whether  to 
take  under  this  act  or  seek  a  remedy  against 
such  other,"  (Rem.  Code,  6604—3). 

Respondent  contends  that  the  bridge  upon 
which  he  was  working  at  the  time  he  was  in- 
jured was  neither  the  premises  nor  plant  of 
his  employer,  and  that  he  Is  therefore  en- 
titled to  elect  whether  he  will  seek  compen- 
sation under  the  act,  or  sue  the  wrongdoer 
under  the  proviso  just  quoted.  From  the  be- 
ginning this  court  has  construed  the  act  as 
meaning  what  it  says:  1.  e.,  that  the  com- 
mon-law right  of  action  for  damages  accru- 
ing from  an  injury  received  by  a  workman 
in  the  course  of  his  employment  is  abolished, 
except  as  in  the  act  otherwise  provided  (State 
ex  rel.  Davis  v.  Clausen,  65  Wash.  156,  117 


Pac.  1101,  37  L.  R.  A.  [N.  S.]  466;  Peet  v. 
Mills,  76  Wash.  437,  136  Pac.  685,  L.  R.  A 
1916A,  358,  Ann.  Cas.  1915D,  154;  Ross  v. 
Erickspn  Construction  Co.,  89  Wash.  634,  155 
Pac.  153,  L.  R.  A.  1916F,  819;  Stertz  v.  In- 
dustrial Ins.  Com'n,  91  Wash.  588,  158  Pac. 
256,  Ann.  Cas.  1918B,  354),  and  the  inquiry 
here  is  therefore  limited  to  the  one  question 
of  whether  or  not  the  facta  shown  are  suffi- 
cient to  give  respondent  the  right  of  election 
provided  for  in  the  act  The  words  "plant" 
or  ."premises"  are  elastic  terms,  and  have 
been  variously  denned  by  the  courts;  but  we 
find  nothing  from  other  jurisdictions  which 
is  decisive  here. 

In  Carlson  v.  Mock,  102  Wash.  557,  173 
Pac.  637,  we  held  that  the  word  "plant"  was 
intended  by  the  Legislature  to  Include  no 
more  than  that  part  of  the  employer's  fixed 
property  over  which  he  has  exclusive  control, 
and  not  to  include  a  street  car  track  upon  a 
public  street,  over  which  the  employer  had 
no  oversight,  and  no  means  of  protecting  an 
employe  from  the  negligent  or  wrongful 
acts  of  third  persons.  From  the  reasoning  in 
that  case  it  would  seem  almost  to  follow  as  a 
matter  of  course  that  in  this  case  the  bridge 
upon  the  city  street,  of  which  the  city  is  the 
owner,  over  which  it  exercises  control,  and 
may,  for  the  purpose  of  repair,  wholly  ex- 
clude the  public  therefrom,  and  take  any  and 
every  necessary  step  to  insure  the  safety  of 
its  employes  while  engaged  thereon,  must  be 
held  to  be  part  of  the  plant  or  premises  of 
the  city.  The  fact  of  the  city's  ownership  of 
the  bridge,  qualified  though  it  be  (see  2  Dil- 
lon, Municipal  Corporations,  §  662;  Chicago 
v.  Wright,  69  111.  318;  1  Elliot,  Roads  and 
Streets  [3d  Ed.]  S  52),  its  duty  to  maintain 
and  keep  it  in  repair,  and  its  control  over, 
and  right  to  regulate  its  use  for  the  purpose 
of  protecting  the  workmen  there  employed, 
as  well  as  the  public  generally,  seem,  in  the 
light  of  what  was  said  in  Stertz  v.  Industrial 
Insurance  Commission,  supra,  and  Carlson  v. 
Mock,  supra,  to  establish  with  reasonable  cer- 
tainty that  the  bridge  was  the  city's  premises 
and  plant  within  the  meaning  of  the  act; 
especially  so  where,  as  here,  the  injury  was 
not  Inflicted  upon  the  highway,  but  at'  a 
point  below  the  surface,  where  the  general 
public  had  no  right  to  be,  and  where  it  is 
argued  the  city  had  itself  created  the  dan- 
gerous condition  by  building  the  bridge  in 
close  proximity  to  the  wires  already  there, 
without  requiring  their  insulation  or  re- 
moval. 

We  conclude  that  the  .learned  trial  court 
erred  in  not  granting  appellant's  motion  for 
judgment  Judgment  reversed. 

HOLCOMB,  C.  J.,  and  BRIDGES.  FUIr 
LERTON,  and  MOUNT,  JJ.,  concur. 
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STATE  ex  reL  CITY  OF  KENT  et  al.  v. 
SUPERIOR  COURT  IN  AND  FOR  KING 
COUNTY  et  aL   (No.  16637.) 

(Supreme  Court  of  Washington.  Jan.  7,  1920.) 

CERTIORARI  «S»5(2)  — Wttt  HOT  IBS  UK  TO 
AVOID  MERE  INCONVENIENCE  THROUGH  AP- 
PEAL. 

Writ  of  review  will  not  issue  at  the  in- 
stance of  a  city  and  its  contractor  for  a  street 
improvement  to  review  judgment  for  plaintiffs 
in  suit  by  protesting  property  owners  to  enjoin 
prosecution  of  the  work,  any  delay  incident  to 
procedure  by  appeal  not  depriving  relators  of 
any  substantial  right,  bat  merely  causing  in- 
convenience. 

Department  2. 

Writ  of  review  by  the  State  of  Washington, 
on  the  relation  of  the  City  of  Kent,  and  O. 
L.  Creelmjan  against  the  Superior  Court  of 
the  State  of  Washington  in  and  for  the  Coun- 
ty of  King  and  Sam  B.  HUl,  Judge.  Writ 
denied. 

Tucker  ft  Hyland,  of  Seattle,  for  relators. 
Bausman  ft  Oldham  and  Walter  L.  Nossa- 
rnan,  all  of  Seattle,  for  respondents. 

PER  CURIAM.  The  city  of  Kent,  by  reso- 
lution of  Its  city  council,  declared  its  inten- 
tion to  improve  one  of  its  streets  between 
defined  termini  at  the  expense  of  the  proper- 
ty benefited.  Prior  to  the  hearing  on  the  res- 
olution the  owners  of  more  than  three-fourths 
of  the  property  In  the  prescribed  district  pro- 
tested against  the  improvement.  The  city, 
In  disregard  of  the  protest,  ordered  the  Im- 
provement to  be  made,  and  let  the  contract 
for  the  completion  of  the  work.  The  pn£ 
testing  property  owners  thereupon  began  an 
action  in  the  superior  court  of  King  county 
against  the  city  and  the  contractor  to  en- 
join the  prosecution  of  the  work.  On  a  trial 
had  after  Issue  joined  the  property  owners' 
were  successful  In  their  action,  recovering  a 
judgment  in  accordance  with  the  prayer  of 
their  complaint 

In  the  proceeding  now  before  us  the  city 
and  the  contractor  seek  a  writ  of  review  of 
the  judgment,  contending  that  the  remedy 
by  appeal  is  inadequate.  In  support  of  the 
application  they  show,  In  addition  to  the  facts 
recited,  that  the  improvement  is  much  need- 
ed; that  the  contractor  has  begun  prepara- 
tion for  the  work,  and  now  has  upon  the 
ground  his  tools,  appliances,  and  machinery 
necessary  for  the  prosecution  of  the  work, 
and  certain  of  the  materials  necessary  to  be 
used  therein,  and  that  the  time  fixed  for  the 
completion  of  the  work  will  expire  before  a 
review  of  the  judgment  by  appeal  could  be 
perfected  and  determined.  There  Is,  however, 
In  the  contract  a  provision  for  extending  the 
time  for  the  completion  of  the  work  for  good 
cause  shown. 
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It  is  our  opinion  that  no  sufficient  cause  Is 
stated  tor  the  issuance  of  the  writ  This 
court  has  in  a  number  of  cases  allowed  a 
writ  of  review  to  issue  where  the  delay  in- 
cident to  a  procedure  by  appeal  will  deprive 
the  appellant  of  a  substantial  right  and  pie* 
vent  the  enjoyment  of  the  fruits  of  a  suc- 
cessful appeal,  but  have  denied  the  writ  In 
all  cases  when  the  review  on  appeal  will 
cause  nothing  more  than  inconvenience  and 
delay.  Here  the  showing  is  of  the  latter 
sort  It  cannot  be  denied  that  an  appeal  will 
afford  a  complete  remedy,  and  that  such  is 
the  ordinary  method  pointed  out  by  statute 
for  a  review  of  a  judgment  of  the  superior 
court  In  this  class  of  cases. 

The  writ  is  denied. 


NOOT  v.  HUNTER.  (No.  15458.) 

(Supreme  Court  of  Washington.  Jan.  9,  1920.) 

Municipal  corporations  <&=>705(4)  —  Auto- 
mobile DRIVER  TRAVELING  AT  UNLAWFUL 
SPEED  AND  VIOLATING  BIGHT  OP  WAT  ORDI- 
NANCE CONTBIBUTORILT  NEGLIGENT. 

Automobile  driver,  who  drove  automobile 
faster  than  12  miles  an  hour  in  thickly  settled 
business  portion  of  city,  in  violation  of  Sess. 
Laws  1917,  p.  638,  f  16,  and  who  in  approach- 
ing street  intersection,  failed  to  give  truck 
driver,  approaching  on  bis  right  the  right  of 
way,  as  required  by  Traffic  Ordinance  of  City 
of  Seattle,  §  49,  could  not  recover  for  damages  . 
to  automobile  in  collision  with  truck,  being 
contributorily  negligent 

Department  1. 

Appeal  from  Superior  Court  King  Coun- 
ty ;  Calvin  S.  Hall,  Judge. 

Action  by  L.  Noot  against  S.  Hunter. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Reversed,  with  directions  to  enter 
judgment  for  defendant  . 

Peters  ft  Powell,  of  Seattle,  for  appellant 
Morris  B.  Sachs  and  W.  R.  Crawford,  both 
of  Seattle,  for  respondent 

MITCHELL,  J.  This  action  involves  a 
claim  for  property  damage  and  arose  out  of 
a  collision  between  plaintiff's  passenger  au- 
tomobile and  defendant's  motor  truck  in  the 
Intersection  of  Atlantic  street  and  Railroad 
avenue  in  the  city  of  Seattle.  The  cause  was 
tried  to  the  court  without  a  jury,  and  de- 
fendant has  appealed  from  a  judgment  in 
favor  of  plaintiff. 

The  collision  occurred  in  the  daytime.  Re- 
spondent's driver  was  familiar  with  the 
scene  of  the  accident  admitting  having  pass- 
ed along  there  more  than  a  hundred  times. 
Railroad  avenue  runs  north  and  south,  and 
on  the  east  side  thereof  there  existed  an 
overhead  trestle  extended  upon  piles  to  ac- 
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commodate  a  street  railway.  Atlantic  street 
runs  towards  the  west  into,  but  not  beyond, 
the  west  boundary  of  the  avenue.  As  it  in- 
tersects the  avenue  on  the  east  side,  Atlantic 
street  Is  divided  by  bents  Of  piling  support- 
ing the  trestle  Into  what  may  be  termed  two 
branches,  each  passing  under  the  trestle; 
the  south  branch  being  used  In  travel  on 
Atlantic  street  turning  south  on  the  avenue, 
the  other  for  travel  to  the  north.  Appel- 
lant's truck,  running  Westerly  along  Atlantic 
street,  Intended  to  be  driven  south  on  the 
avenue,  passed  along  the  north  side  of  the 
south  branch  of  the  street  and  entered  the 
avenue  at  a  speed  of  5  or  6  miles  an  hour, 
as  It  satisfactorily  appears  from  all  the  evi- 
dence, and  running  at  right  angles  crossed 
the  avenue  and  collided  with  the  automobile 
on  the  west  side  of  the  avenue.  At  the  time 
of  the  collision  It  appears  there  was  a  space 
of  15  to  20  feet  between  the  rear  of  the 
truck  and  east  margin  of  the  roadway  of  the 
avenue.  Respondent's  automobile  was  going 
north  on  the  east  side  of  the  avenue,  and, 
according  to  the  testimony,  lacked  from  20 
to  100  feet  of  reaching  the  intersection  at 
the  time  the  truck  entered  It  Instead  of 
controlling  his  car  and  keeping  to  the  right, 
passing  the  truck  In  the  rear,  respondent's 
driver  veered  off  to  his  left,  as  if  attempting 
to  pass  around  in  front  of  the  truck,  at  a 
speed  estimated  by  witnesses  at  from  18  to 
30  miles  an  hour,  until  stopped  by  the  col- 
lision. Respondent's  driver  admitted  he 
lacked  as  much  as  20  feet  of  reaching  the 
Intersection  after  he  noticed  appellant's  truck 
had  entered  it,  and  he  also  admitted  his 
speed  within  the  intersection  was  18  miles 
an  hour  until  he  applied  his  brakes  Just  at 
the  moment  of  the  collision. 

By  section  16,  c.  155,  Session  Laws  of  1017, 
one  lis  prohibited  from  driving  a  motor  car 
faster  than  12  miles  an  hour  at  any  crossing 
within  the  main  and  thickly  settled  business 
portion  of  any  city.*  It  is  alleged  in  the  an- 
swer, and  not  denied  In  the  reply;  that  the 
Intersection  of  Atlantic  street  and  Railroad 
avenue  is  In  the  main  and  thickly  settled 
business  portion  of  Seattle.  Also  section  49 
of  the  traffic  ordinance  of  the  city,  affirma- 
tively pleaded  In  the  answer  and  not  denied 
by  the  reply,  provides: 

"The  driver  shall  look  out  for  and  give  right 
of  way  to  vehicles  simultaneously  approaching 
the  street  intersection  from  their  right" 

The  statute  and  ordinance  were  both  vio- 
lated by  respondent's  driver.  The  truck, 
entering  the  Intersection  first  on  the  right- 
hand  side  of  respondent's  automobile, 
had  the  right  of  way.  It  was  the  duty 
of  the  driver  of  respondent's  automobile 
to  have  looked  out  for  the  truck  and 
conceded  It  the  right  of  way.  The  truck 
driver  had  the  right  to  assume  he  would  do 


this,  and  had  no  notice  to  the  contrary  until 
so  late  that  even  by  the  use  of  his  brakes 
the  collision  could  not  be  avoided. 

We  are  satisfied  the  negligence  of  respond- 
ent, -and  not  that  of  appellant,  caused  the 
damage. 

Reversed,  with  directions  to  enter  Judg- 
ment in  favor  of  the  appellant 

HOLCOMB,  C.  X,  and  MACKINTOSH, 
PARKER,  and  MAIN,  JJ,  concur. 


PACIFIC  FRUIT  &  PRODUCE  CO.  T. 
NORTHERN  PAC.  RY.  CO. 
(No.  15538.) 

(Supreme  Court  of  Washington.    Jan.  15, 
1920.) 

1.  Carriers  <8=>147— Must  accept  shipment 
when  offebeo  under  published  option. 

Where  tariff  of  carrier  provided  for  two 
kinds  of  service  in  the  shipment  at  perishables, 
under  which  the  shipper  could  assume  respon- 
sibility for  damages  occasioned  by  frost,  or,  by 
paying  an  increased  rate,  could  require  the  car- 
rier to  assume  the  responsibility,  it  was  prima- 
rily the  duty  of  the  carrier  to  accept  the  ship- 
ment under  its  ordinary  common-law  liability 
expressed  in  the  second  option,  when  such  serv- 
ice was  requested  by  the  shipper. 
• 

2.  Carriers  ®=»117— Liable  fob.  damages 
from  defective  equipment. 

It  is  the  carrier's  duty  to  furnish  suitable 
equipment,  and  if  freight  be  damaged  in  conse- 
quence of  its  failure  in  this  particular,  it  is 
liable  to  the  shipper  therefor. 

3.  Cabriebs   <S=»35— Interstate  contracts 

GOVERNED  BY  PUBLISHED  TARIFF. 

A  carrier  in  interstate  commerce  can  enter 
into  no  contract  of  transportation  for  which 
there  is  not  express  authority  in  its  filed  and 
published  tariffs. 

4.  Pleading  «=»214(1)— Demurrer  to  affirm- 
ative DEFENSES  ADMITS  FACTS  SET  OUT. 

A  demurrer  to  affirmative  defenses  admits 
the  facts  set  out  in  such  defenses. 

5.  Carriers  <s=»40— Not  liable  fob  failure 
to  furnish  cars  where  there  ib  unprece- 
dented shortage  thereof. 

While  railroad  companies  are  bound  to  fur- 
nish suitable  cars  for  their 'usual  and  ordinary 
traffic,  they  are  not  liable  to  furnish  such  cars 
in  times  of  car  shortage,  occasioned  by  unprece- 
dented and  unforeseen  demand  for  such  cars,  by 
abnormal  prolonged  detentions  on  connecting 
lines,  or  other  extraordinary  causes  and  circum- 
stances which  could  not  have  been  foreseen  and 
against  which  it  was  in  reason  impossible  to 
provide. 

6.  Carriers  e=»117— Not  liable  fob  loss  bt 

FROST  TO  FRUIT  SHIPPED  IN  BOX  OARS. 
Where  filed  and  published  tariff  of  interstate 
carrier  gave  a  shipper  of  fruit  the  option  of 
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shipping  the  same  at  his  own  risk  of  freezing, 
or  at  carrier's  risk  under  an  increased  rate,  the 
carrier,  not  having  a  refrigerator  car,  on  ac- 
count of  an  unaccountable  shortage,  kdd  not 
required  to  make  a  shipment  in  an  ordinary  box 
car  at  its  own  risk,,  notwithstanding  a  clause 
in  a  supplement  to  the  tariff  defining  "perish- 
able freight"  to  Include  "any  article  requiring 
protection  from  cold,  either  by  use  of  refrigera- 
tor or  other  insulated  car,  by  artificial  heat,  or 
by  both,"  etc. 

Department  L 

Appeal  from  Superior  Court,  Yakima 
County;  Harcourt  M.  Taylor,  Judge. 

Action  by  the  Pacific  Fruit  &  Produce  Com- 
pany against  the  Northern  Pacific  Railway 
Company.  Judgment  for  defendant  and 
plaintiff  appeals.  Affirmed. 

Sydney  Livesay,  of  Yakima,  for  appellant 

Geo.  T.  Reid,  J.  W.  Quick,  and  L.  B.  Da 
Ponte,  all  of  Tacoma,  for  respondent. 

MITCHELL,  J.  This  action  was  disposed 
of  by  the  superior  court  In  favor  of  the  de- 
fendant upon  the  refusal  of  the  plaintiff  to 
further  plead  after  the  entry  of  an  order 
overruling  a  general  demurrer  to  affirmative 
defenses  to  the  amended  complaint.  The 
plaintiff  has  appealed. 

The  amended  complaint  alleges  in  effect 
that  appellant  is  a  corporation  engaged  in 
the  fruit  and  produce  business  at  Yakima, 
Wash.,  and  on  December  4,  1916,  delivered 
to  the  respondent,  a  common  carrier,  at  Yak- 
ima, Wash.,  a  carload  of  apples  to  be  trans- 
ported to  Wichita,  Kan.;  that  at  the  time  of 
delivery  respondent  had  in  effect,  governing 
such  shipments,  a  tariff  which'  provided  for 
two  kinds  of  service,  and  for  which  differ- 
ent charges  were  made;  that  one  kind  of 
service  was  known  as  "option  V  and  was 
upon  condition  that  the  shipper  assume  re- 

'  sponsibility  for  loss  or  damage  occasioned  by 
frost,  freezing,  or  overheating,  and  the  other 
kind  was  known  as  "option  2,"  which  pro- 
vided that  tbe  carrier  assumed  the  respon- 
sibility for  loss  or  damage  occasioned  by 
frost,  freezing,  or  overheating;  that  the 
charge  for  option  2  service  was  $24  in  ex- 
cess of  the  other  kind,  between  the  places 
,  mentioned;  that  at  the  time  of  delivering 

.  the  carload  of  apples  appellant  demanded 
that  it  be  permitted  to  enter  into  option  2 
contract,  which  it  was  ready,  willing,  and 
able  to  perform,  but  that  respondent  refused 
to  enter  into  such  contract  and  refused  to 
transport  the  shipment  under  any  contract 
other  than  option  1,  which  appellant  was 
compelled  to,  and  did,  accept;  that  respond- 
ent, disregarding  its  duty  as  a  common  car- 
rier and  knowing  the  perishability  of  the 
shipment,  refused  to  furnish  a  suitable  car 
for  the  service  required,  and  that  respond- 
ent knew  the  car  provided  was  unsuitable  for 
safely  carrying  the  apples  in  the  event  there 
was  severe  cold  weather  and  freezing  tem- 


perature to  which  the  apples  would  be  sub- 
jected ;  that  in  the  course  of  transportation 
the  apples  were  frostbitten  and  frocen,  caus- 
ing the  damages  complained  of  in  this  ac- 
tion; that  a  claim  for  the  amount  of  the 
damages  was  presented  to  the  respondent, 
which  refused  to  pay  the  fame  or  any  part 
thereof. 

In  the  first  affirmative  defense — the  only 
one  we  deem  it  necessary  to  consider— the 
respondent  alleged,  in  effect,  that  It  Is  a 
common  carrier  engaged  In  interstate  com- 
merce; that  at  the  date  of  receiving  the  ship- 
ment in  question,  and.  at  all  times  since 
November  8,  1915,  it  bad  in  effect  a  tariff 
providing  for  two  kinds  of  service  for  the 
transportation  of  perishable  freight,  one 
called  option  1,  and  the  other  option  2 ;  that 
under  the  terms  of  option  1  contract  the 
shipper  assumes  liability  for  loss  due  to  frost 
or  freezing,  but,  if  In  the  shipper's  judgment  it 
is  necessary  to  use  lining,  false  flooring,  or 
to  install  stoves,  he  might  do  so  at  his  own 
expense,  provide  fuel  (being  allowed  a  deduc- 
tion from  the  weight  of  the  car  to  offset  the 
weight  of  such  equipment),  and  a  caretaker 
would  be  transported  by  the  carrier  to  take 
care  of  the  shipment,  and  the  caretaker  and 
stove  would  be  returned  free  of  charge;  that 
under  the  terms  of  option  2  contract  the  car- 
rier assumes  liability  for  loss  due  to  frost  or 
freezing,  but  In  such  case  there  is  a  charge 
over  that  made  for  service  under  option  1 
contract;  that  under  its  published  tariff  It 
could  lawfully  transport  the  apples  only 
under  one  or  the  other  of  said  two  contracts; 
that,  where  the  shipper  desired  to  ship  un- 
der option  2,  It  was  the  duty  of  respondent 
to  provide  a  refrigerator  car,  which  was  the 
only  car  constructed  so  that  apples  could  be 
safely  transported  in  transcontinental  move- 
ment in  the  month  of  December,  and  the  only 
kind  of  car  in  which  apples  could  be  moved, 
or  ever  have  been  moved,  under  option  2  con- 
tract— which  fact  was  well  known  to  both 
parties  at  all  times — and  that  respondent 
never  had  undertaken  the  responsibility  en- 
tailed by  option  2  contract,  except  for  ship- 
ments moving  in  refrigerator  cars;  that 
prior  to  December,  1916,  It  had  made  ample 
provision  for  moving  the  apple  crop  of  the 
Yakima  country,  and  at  that  time  it  owned 
enough  refrigerator  cars  to  answer  all  de- 
mands It  could  or  did  reasonably  anticipate, 
and  except  for  an  unavoidable  shortage  of 
them  would  have  been  able  to  furnish  one  to 
appellant  for  its  shipment;  that  In  the 
month  of  September,  1916,  there  was  a  heavy 
east-bound  movement  of  soft  fruits  and  other 
perishable  freight  from  Yakima,  that  re- 
quired refrigerator  cars  furnished  by  re- 
spondent for  the  safe  transportation  of  such 
fruit  destined  to  points  beyond  its  line;  that 
it  was  unsafe  and  Impracticable  to  transfer 
such  freight  to  the  cars  of  connecting  car- 
riers, and  in  addition  respondent  was  a  party 
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to  duly  published  through  joint  rates  that 
necessitated  Its  refrigerator  cars  going 
through  to  destination,  and  further  that  the 
connecting  carriers  did  not  have  refrigerator 
cars  into  which  the  fruit  could  have  been 
transferred ;  that  In  prior  years  Its  refriger- 
ator cars  had  always  been  returned  In  ample 
time  to  remove  the  Yakima  apple  crop  dur- 
ing the  usual  shipping  period  from  October 
to  the  following  January,  but  In  December, 
1916,  Its  supply  of  refrigerator  cars  was  for 
the  first  time  detained  by  connecting  car- 
riers, and,  although  respondent  made  every 
effort  to  get  them  returned  (Including  neces- 
sary applications  to  the  Interstate  Commerce 
Commission  as  shown  by  its  car-supply  In- 
vestigation decision  reported  In  42  Interst. 
Com.  Com'n  B.  667,  made  a  part  of  the 
answer),  it  was  unable  to  do  so,  and  that  on 
or  about  December  4,  1916,  there  were  so 
detained  2333  of  its  refrigerator  cars ;  that 
In  the  fall  and  as  late  as  December,  1916, 
there  was  an  unusual  demand  for  refrigera- 
tor cars  to  transport  apples,  potatoes,  and 
other  perishable  goods,  because  never  before 
had  there  been  any  considerable  movement 
lfiast  of  potatoes  from  the  Yakima  section; 
but  In  that  year,  due  to  the  failure  of  the 
potato  crop  in  the  Middle  West  and  else- 
where, there  was  a  heavy  east-bound  move- 
ment, from  Yakima  and  vicinity,  requiring 
the  use  of  1,000  refrigerator  cars,  which  re- 
spondent was  compelled  to  supply,  all  of 
which  would  otherwise  have  been  available 
for  moving  the  apple  crop  that  fall  and  win- 
ter, as  respondent  had  reasonably  expected ; 
that  according  to  Its  custom  respondent 
made  diligent  investigation  In  advance  that 
year,  to  ascertain  the  size  of  the  apple  crop, 
but  that  withal  the  crop  greatly  exceeded  its 
estimate,  and  that,  because  of  the  lateness 
of  the  season  and  delay  in  picking  and  pack- 
ing, the  apple  crop  was  offered  for  shipment 
so  much  later  than  theretofore  as  to  cause 
such  an  unprecedented  accumulation  of  the 
crop  and  demand  for  refrigerator  cars  for 
shipment  between  November  15th  and  Decem- 
ber 15th  that  respondent,  notwithstanding  its 
care  and  precautions,  but  because  of  its  un- 
avoidable shortage  of  cars,  was  unable  to 
furnish  refrigerator  cars  for  the  movement 
in  one  month  of  a  volume  of  such  business 
that  had  always  extended  over  a  period  of 
six  weeks  or  two  months;  that  because  of 
such  situation,  and  without  any  fault  of  re- 
spondent, it  could  not  promptly  furnish  a 
refrigerator  car  to  appellant  under  option  2 
contract,  but  that,  as  it  was  legally  bound  to 
do,  it  offered  to  furnish  a  box  car  for  the 
transportation  of  apples  under  option  1  con- 
tract, whereupon  appellant  elected  to  use  a 
box  car  and  entered  into  option  1  contract, 
and  so  shipped  its  apples,  and  appellant  un- 
dertook to  properly  prepare  said  cars  to  con- 
tain apples,  and  Installed  a  stove  and  sent  a 
caretaker  in  charge,  well  understanding  re- 


spondent's Inability  to  supply  a  refrigerator 
car  at  that  time,  and  well  knowing-  that  a 
box  car  was  not  suitable  for  the  transporta- 
tion of  apples  on  such  a  trip  at  that  time, 
and  with  full  knowledge  of  such  facts  ship- 
ped its  apples  under  option  1  contract,  paid 
the  rate  of  freight  provided  for  such  ship- 
ments, prepared  the  car  as  it  saw  fit,  and  as- 
sumed all  risk  of  loss  or  damage  to  the  ship- 
ment from  frost,  freezing,  and  overheating 
as  provided  by  the  contract;  and  that,  if 
said  apples  were  damaged  by  frost  and  freez- 
ing, as  alleged,  it  was  due  to  a  risk  assumed 
by  appellant  and  to  the  negligence  of  appel- 
lant in  failing  to  properly  floor,  line,  and 
prepare  said  car,  and  to  the  carelessness  of 
appellant's  agent  in  charge  of  the  shipment 
in  failing  to  give  it  the  necessary  care  and 
attention. 

[1, J]  Primarily  It  was  the  duty  of  respond- 
ent to  accept  the  shipment  under  its  ordinary 
common-law  liability  for  any  injury  or  dam- 
age thereto  in  transit  expressed  in  option  2 
contract,  which  was  the  service  requested  by 
the  appellant  Further,  it  is  a  carrier's  duty 
to  furnish  suitable  equipment,  and  if  freight 
be  damaged  in  consequence  of  Its  failure  in 
this  particular  it  is  liable  to  the  shipper 
therefor.   Applying  these  well-settled  princi- 
ples, It  Is  clear  a  cause  of  action  is  stated 
in  the  amended  complaint;  for  respondent 
not  only  refused  to  enter  into  a  contract  by 
the  terms  of  which  it  would  become  liable 
for  damages,  according  to  the  common  law, 
its  tariff,  and  the  acts  of  Congress  regulat- 
ing Interstate  commerce,  but  it  also  refused 
to  furnish  a  car  which  would  protect  the 
shipment  from  such  damage. 

[S]  The  only  question,  therefrom,  Is:  Does 
the  affirmative  defense  state  facts  sufficient 
to  save  respondent  from  the  liability  shown 
in  the  amended  complaint?  A  carrier  in  in- 
terstate commerce  can  enter  Into  no  contract 
of  transportation  for  which  there  is  not  ex- 
press authority  In  its  filed  and  published 
tariffs.  T.  &  P.  R.  Co.  v.  American  Tie  Co., 
234  U.  S.  138,  34  Sup.  Ct  885,  58  L.  Ed,  1255. 

[4,  5]  The  duly  filed  and  published  tariff 
applicable  in  this  case  provided  two  kinds  of 
service  for  moving  perishable  freight,  such 
as  apples,  at  the  choice  of  the  shipper — the 
one  under  option  1  contract,  at  the  risk  of 
the  shipper;  the  other  under  option  2  con- 
tract, at  the  carrier's  risk.  It  is  alleged  In 
the  answer  that  the  refrigerator  car  was  the 
only  car  constructed  so  that  apples  conld  be 
safely  transported  between  the  points  men- 
tioned in  the  month  of  December,-  and  the 
only  kind  of  a  car  in  which  apples  could  be 
moved,  or  ever  have  been  moved,  under  the 
terms  of  option  2  contract,  which  fact  was 
well  known  to  appellant  It  is  further  al- 
leged that,  prior  to  December,  1916,  respond- 
ent had  made  ample  provision  for  moving  the 
apple  crop  of  the  Yakima  section,  and  at  that 
time  owned  refrigerator  cars  sufficient  to  re- 
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spond  to  all  demands  It  could,  or  did,  rea- 
sonably anticipate,  and  was  prevented  from 
supplying  one  to  appellant  only  because  of 
an  unlooked-for,  unusual,  and  unavoidable 
car  shortage,  together  with  an  Irregular  har- 
vesting and  congested  shipping  conditions  of 
the  apple  crop.  All  of  these  facts,  set  out  in 
detail,  are,  of  course,  admitted  by  the  de- 
murrer. As  shown  by  the  report  of  the  In- 
terstate Commerce  Commission  In  Its  car- 
supply  Investigation  ending  In  December, 
1916: 

"The  present  conditions  of  car  distribution 
throughout  the  United  States  have  no  parallel 
in  our  history."  42  Intent  Com.  Com'n  R. 
667. 

That  Investigation  was  In  part  at  the  In- 
stance of  this  respondent,  which  at  that  time, 
as  alleged  In  Its  affirmative  defense,  was  buf- 
fering from  a  shortage  of  2,333  refrigerator 
ears.  It  seems  to  be  the  well-settled  rule 
that,  while  railroad  companies  are  bound  to 
furnish  suitable  cars  for  their  usual  and 
ordinary  traffic,  they  are  not  liable  for  fail- 
ure to  furnish  such  cars  In  times  of  car 
shortage  occasioned  by  unprecedented  and 
unforeseen  demand  for  such  cars, '  by  ab- 
normal prolonged  car  detentions  on  connect- 
ing lines,  or  other  extraordinary  causes  and 
circumstances  which  could  not  have  been 
foreseen  and  against  which  It  was  In  reason 
Impossible  to  provide.  P.  R.  Co.  v.  Puritan 
Coal  Co.,  237  U.  S.  121,  35  Sup.  Ct  484,  59 
L.  Ed.  867;  H.  &  T.  C.  R.  Co.  v.  Mayes,  201 
U.  S.  321,  26  Sup.  Ct.  491,  50  L.  Ed.  772 ;  L 
C.  C.  v.  I.  C.  R.  Co.,  215  D.  S.  452,  30  Sup. 
Ct  155,  54  L.  Ed.  280  ;  4  R.  C.  L.  §  150,  p. 
674 ;  10  C.  J.  §  67,  p.  73.  Abundant  facts  are 
alleged  In  the  answer  to  bring  the  respond- 
ent within  the  rule  of  exemption  from  liabil- 
ity for  Its  failure  to  supply  appellant  with  a 
refrigerator  car — the  only  kind  of  car  suit- 
able for  the  service  under  option  2  contract 
— on  December  4,  1916. 

[6]  Calling  attention  to  a  portion  of  sup- 
plement No.  7  to  the  tariff,  which  is  as  fol- 
lows: 

"1.  (a)  Under  the  provisions  of  this  section 
-  of  tariff  the  term  'perishable  freight'  will  in- 
clude: 

"Any  article  requiring  protection  from  cold, 
either  by  use  of  refrigerator  or  other  insulated 
car,  by  artificial  heat,  or  by  both,  including: 
*  *  •  Fruits,  fresh  *  *  * " 

—appellant  argues  that;  because  it  speaks  of 
the  use  of  refrigerator  or  other  insulated 
cars,  by  artificial  heat,  or  both,  It  so  modifies 
or  controls  the  general  tariff  as  to  compel  the 
common-law  liability  of  the  carrier,  regard- 
less of  cars,  so  that,  In  the  event  respondent 
was  unable  to  supply  a  refrigerator  car,  it 
nevertheless  was  bound  to  make  the  shipment 
in  a  box  car  at  its  own  risk.  The  argument 
is  not  justified.  The  whole  of  supplement  7, 


as  set  out  In  the  pleadings,  shows  It  still  pre- 
serves the  rights  and  obligations  of  the  ship- 
per and  carrier  under  the  two  kinds  of  con- 
tracts, option  1  and  option  2,  as  to  that  fea- 
ture involved  in  this  controversy,  and  besides 
the  language  quoted  and  relied  on  by  appel- 
lant shows  upon  its  face  It  Is  Intended  to 
enumerate  what  shall  be  included  In  the 
term  "perishable  freight,"  and  is  easily  sep- 
arable from  the  subject-matter  of  the  terms 
of  the  contracts  with  reference  to  the  man- 
ner In  which  such  freight  shall  be  trans- 
ported. 
Judgment  affirmed. 

HOLCOMB,  C.  J.,  and  MAIN,  MACKIN- 
TOSH, and  TOLMAN,  JJ.,  concur. 


NATLOR  v.  LOVELL.  (No.  15591.)  , 
(Supreme  Court  of  Washington.  Jan.  12, 1920.) 

1.  Evidence  «=>414— Pabol  evidence  as  to 
mistake  in  due  date  07  note  is  admissi- 
BLE. 

In  an  action  on  a  note  and  to  foreclose 
a  mortgage  securing  it  testimony  of  witnesses 
as  to  what  occurred  at  the  time  of  the  execution 
and  delivery  of  the  note  and  mortgage,  that 
there  was  a  mistake  in  writing  the  note  as  pay- 
able on  or  before  March  1,  1919,  instead  of 
March  1,  1920,  as  the  mortgage  provided,  held 
not  inadmissible  as  varying  the  writings,  defend- 
ant setting  up  the  mistake,  so  that  the  case 
was  within  the  general  equitable  exception  as 
to  the  admission  of  parol  evidence  in  cases  of 
mistake. 

2.  Evidence  «=>317(4)  —  Testimony  as  to 
mistake  in  due  date  of  note  not  hear- 
SAY. 

In  an  action  on  a  note  and  to  foreclose  a 
mortgage  securing  it,  defendant  setting  up  mis- 
take in  making  the  note  payable  a  year  before 
the  mortgage  fell  due,  testimony  of  witnesses 
as  to  what  occurred  at  the  time  of  execution 
and  delivery  of  the  note  and  mortgage,  being 
the  positive  evidence  of  persons  present  and 
taking  part  in  the  transaction,  held  not  inadmis- 
sible as  hearsay. 

3.  Bills  and  notes  <s=»525— Evidence  show- 
ing NOTICE  OF  MAKER'S  MISTAKE  IN  FIXING 
DUE  DATE  OF  NOTE. 

In  an  action  on  a  note,  dated  as  maturing  a 
year  before  the  mortgage  securing  it,  also 
sought  to  be  foreclosed,  evidence  held  'to  show 
that  under  Rem.  Code  1915,  §  3447,  plaintiff  in 
purchasing  the  note  had  such  notice  that  the 
earlier  date  of  the  note  was  by  mistake  that  his 
conduct  in  taking  it  with  intention  and  attempt- 
ing to  enforce  payment  before  the  real  dnte  of 
maturity  amounted  to  bad  faith. 

4.  Bills  and  notes  <s=»497(l)— Rebuttable 

PRESUMPTION  OF  GOOD  FAITH  IN  FAVOR  OF 
PURCHASER  BEFORE  MATURITY. 

A  presumption  of  good  faith  attaches  in 
favor  of  the  holder,  who  takes  a  note  for  value 
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before  maturity;  but  the  preamnption  is  re- 
buttable. 

Department  1. 

Appeal  from  Superior  Court,  Yakima 
County;  Harcourt  M.  Taylor,  Judge. 

Action  by  M.  G.  Naylor  against  C.  O.  Lov- 
ell.  From  judgment  for  defendant,  plaintiff 
appeals.  Affirmed. 

Charles  F.  Bolln,  of  Toppenish,  and  Snlve- 
ly  &  Bounds,  of  Yakima,  for  appellant. 
Lyons  &  Orton,  of  Seattle,  for  respondent 

MITCHELL,  J.  On  May  7,  1918,  Lewis 
Pearne  Bond  sold  and  conveyed  to  C.  O.  Lov- 
ell  80  acres  of  land  situated  in  Yakima  coun- 
ty, Wash.,  in  consideration  of  a  cash  pay- 
ment of  $6,000  and  a  note  secured  by  a  mort- 
gage on  the  land  in  the  sum  of  $10,000.  The 
note  as  executed  was  made  payable  on  or  be- 
fore March  1,  1019,  "with  interest  thereon,  In 
like  gold  coin,  at  the  rate  of  three  per  cent, 
per  annum  from  maturity,  for  value  received, 
Interest  to  be  paid  at  maturity" ;  while  the 
mortgage  provided: 

"This  conveyance  is  intended  as  a  mortgage, 
and  is  given  to  secure  the  payment  of  $10,000, 
together  with  the  interest  thereon  at  the  rate 
of  three  per  cent,  per  annum  from  March  1, 
1919,  until  maturity,  and  at  six  per  cent,  per 
annum  after  maturity,  payable  annually  accord- 
ing to  the  terms  of  one  certain  promissory  note 
bearing  date  May  7,  1918,  payable  on  or  before 
March  1,  1920,  to  the  order  of  Lewis  Pearne 
Bond,"  etc.  ' 

The  mortgage  was  duly  filed  and  recorded 
in  the  office  of  the  auditor  of  Yakima  county 
on  May  8, 1918.  To  accommodate  the  maker, 
for  the  purpose  of  making  the  payments,  the 
note  and  mortgage  were  left  with  the  Central 
Bank  at  Toppenish,  Wash.  It  appears,  also, 
that  the  note  and  mortgage  were  at  one  time 
used  by  the  owner  as  collateral  In  a  loan  to 
him  by  the  bank.  On  September  3,  1918,  a 
payment  of  $2,750,  made  on  the  principal  of 
the  note  and  mortgage,  was  duly  Indorsed  on 
the  note.  On  January  10, 1919,  in  considera- 
tion of  the  sum  of  $6,475— -a  discount  of  $775 
on  the  then  face  value  of  the  note — the  plain- 
tiff, M.  O.  Naylor,  purchased  the  note  and 
mortgage,  and  on  March  17,  1919,  commenced 
this  action  for  judgment  on  the  note  and 
foreclosure  of  the  mortgage.  In  the  com- 
plaint it  is  alleged  the  mortgage  inadvertent- 
ly and  by  mistake  fixes  the  due  date  March 
1,  1920,  instead  of  March  1,  1919,  necessitat- 
ing reformation  accordingly,  which  Is  prayed 
for  in  the  foreclosure  proceedings.  The  an- 
swer /denies  there  was  any  mistake  as  to  the 
date  of  maturity  of  the  mortgage  and  alleges 
a  mistake  In  the  due  date  expressed  In  the 
note ;  that  It  was  intended  by  both  the  mak- 
er and  the  payee  that  the  note  should  be  due 
and  payable  and  bear  interest  as  provided  in 
the  mortgage ;  and  that  plaintiff  had  at  and 
prior  to  bis  purchase  of  the  note,  full  notice, 


both  actual  and  of  record,  of  said  mistake. 
The  answer  prays  for  a  correction  and  refor- 
mation of  the  note  to  conform  to  the  true 
agreement,  and  that  the  action  be  dismissed, 
so  far  as  the  plaintiff  Is  concerned,  as  pre- 
maturely brought  Upon  the  trial  the  court 
was  convinced  in  favor  of  the  defendants 
contentions,  and  entered  findings  and  judg- 
ment accordingly.  Plaintiff  has  appealed. 

[1, 2]  The  assignments  of  error  present 
only  two  main  questions;  First  was  there  a 
mistake  in  writing  the  note  payable  on  or  be- 
fore March  1,  1919,  instead  of  March  1,  1020, 
as  the  mortgage  provided?  and,  second,  if 
there  was  such  a  mistake,  did  appellant  have 
notice  of  it  at  and  prior  to  the  time  he  par- 
chased  the  note  and  mortgage?  On  the  first 
proposition  the  evidence  Is  abundant  and  un- 
disputed that  it  was  the  intention  of  the  par- 
ties that  the  note  should  fall  due  and  bear  in- 
terest as  expressed  in  the  mortgage,  and  that 
by  mistake  it  was  written  otherwise  in  the 
note.  It  appears  appellant  does  not  dispute 
the  convincing  force  of  the  proof  In  this  re- 
spect, but  rather  Insists  that  the  testimony 
of  the  witnesses  upon  the  subject  as  to  what 
occurred  at  the  time  of  execution  and  deliv- 
ery of  the  note  and  mortgage,  and  the  way  In 
which  the  mistake  occurred,  was  hearsay  and 
not  binding  upon  the  appellant  because  he 
was  not  present  at  that  time,  and  because  It 
was  an  attempt  by  parol  testimony  to  defeat 
the  terms  of  the  written  Instrument  As  to 
the  latter  It  Is  the  general  rule  that  where 
parties  adopt  a  written  Instrument  as  a  mode 
of  contracting,  it  becomes  a  matter  of  both 
principle  and  policy  to  prevent  any  Inferior 
evidence  from  being  used  either  as  a  substi- 
tute for  or  alteration  of  the  written  con- 
tract But  It  Is  equally  well  settled  there  is 
an  exception  to  the  rule  in  cases  seeking  re- 
lief from  mistake  or  fraud.  The  present  case 
Is  one  wherein  relief  is  sought  from  an  alleg- 
ed mutual  mistake.  It  is  a  matter  of  equita- 
ble cognizance,  wherein  justice  would  be  de- 
feated, but  for  the  admission  of  parol  evi- 
dence. It  is  difficult  to  understand  how  it 
can  be  well  claimed  the  evidence  complained 
of  was  hearsay.  It  was  the  positive  evi- 
dence of  persons  present  and  taking  part  in 
the  transaction  out  of  which,  and  at  the  time, 
the  mistake  occurred ;  while  as  to  its  not  be- 
ing binding  upon  appellant  because  he  was 
not  present,  the  contention  Is  correct  if  he 
was  unaware  of  the  mistake  in  the  note  at 
the  time  he  purchased  it  and  the  mortgage- 
otherwise  not  so. 

[3,4]  On  the  second  proposition  the  evi- 
dence Is  against  the  appellant  The  mort- 
gage was  on  record  and  was  purchased  by 
appellant  with  the  note.  Upon  their  faces 
they  showed  a  discrepancy  as  to  the  due  date 
and  Interest.  In  negotiating  the  sale  of  the 
note  and  mortgage,  the  owner  was  represent- 
ed by  his  fajther,  Fred  A.  Bond,  who  testified 
that  in  all  his  talks  with  appellant  and  bis 
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agent,  leading  up  to  the  sale,  he  figured  with 
them  attempting  to  make  the  sale  at  8  per 
cent  discount ;  and  yet  upon  appellant's  the- 
ory a  note  of  the  face  value  of  $7,260,  secur- 
ed by  a  mortgage  on  a  $16,000  farm,  was  pur- 
chased by  him  at  a  discount  of  $775  less  than 
60  days  before  the  maturity  of  the  paper. 

Fred  A.  Bond  testified  he  had  not  seen  the 
note  at  the  time  of  the  sale  to  appellant,  but 
had  examined  the  mortgage  at-the  bank,  and 
told  the  appellant,  In  his  negotiations  with 
him,  that  the  debt  for  which  the  note  and 
mortgage  were  given  was  due  March  1,  1920. 
A  few  days  after  the  purchase  by  appellant, 
in  a  conversation  with  H.  B.  Miller,  cashier 
of  the  bank  at  Toppenish,  appellant  asked 
him  if  he  knew  the  note  and  mortgage  had 
different  dates  for  maturity.  On  being  advis- 
ed in  the  negative  (It  seems  the  bank  had  not 
noticed  the  discrepancy,  but,  in  taking  the 
note  and  mortgage  as  collateral,  had  depend- 
ed on  the  due  date  expressed  in  the  mort- 
gage), appellant  told  him  there  were  two 
dates  mentioned  In  the  papers.  Mr.  Miller 
said,  being  surprised,  he  had  appellant  re- 
peat the  Information,  and  then,  according  to 
his  testimony: 

"I  put  a  rather  pointed  question  to  Mr.  Nay- 
lor  at  that  time,  and  I  said  to  Mr.  Naylor, 
'Did  you  know  when  you  bought  these  papers 
that  that  was  the  case?'  and  he  rather  hesitated, 
and  he  said,  'I  had  some  indication  of  it.' " 

By  a  letter  dated  January  19,  1919,  appel- 
lant notified  respondent  he  had  purchased 
the  note  and  mortgage  and  that  the  note 
would  become  due  March  1,  1919.  Within  a 
week  they  met  (until  that  thne  they  had  no 
personal  acquaintance  with  each  other)  and 
had  a  conversation  In  which,  as  testified  to 
by  respondent: 

"He  told  me  he  had  purchased  this  note  and 
mortgage,  and  that  the  note  was  due  March  1, 
1919.  1  said,  'I  didn't  understand  it  that  way, 
did  you?'  and  he  said,  'Not  until  I  saw  the  note, 
and  I  let  you  know  as  soon  as  I  knew  myself.' " 

Appellant  denies  all  these  statements,  but 
we  are  satisfied  the  proof  is  against  him.  By 
section  3447,  Rem.  Code,  to  constitute  notice 
of  an  infirmity  in  a  negotiable  instrument, 
the  person  to  whom  it  is  negotiated  must 
have  had  actual  knowledge  of  the  infirmity, 
or  knowledge  of  such  facts  that  his  action  In 
taking  the  Instrument  amounted  to  bad 
faith ;  that  is,  as  stated  by  the  writers: 

"The  rights  of  the  holder  are  to  be  determined 
by  the  simple  test  of  honesty  and  good  faith." 

The  presumption  of  good  faith  attaches  In 
favor  of  a  holder  who  takes  the  instrument 
for  value  prior  to  its  maturity,  but  the  pre- 
sumption is  rebuttable;  and  in  the  present 
case  we  are  convinced,  as  was  the  trial  court, 
by  what  to  us  appears  to  be  clear  and  satis- 
factory evidence,  that  the  presumption  in  fa- 
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vor  of  appellant  has  been  overcome,  and  that 
at  and  prior  to  his  purchase  of  the  note  and 
mortgage  he  had  such  knowledge  of  the  de- 
fect In  the  note  as  to  its  due  date,  and  knowl- 
edge of  such  facts  and  circumstances  relat- 
ing thereto,  that  his  conduct  In  taking  the 
note  with  the  Intention  of  claiming  It  to  be 
due  as  expressed  on  Its  face,  and  attempting 
to  enforce  payment  prior  to  the  date  of  ma- 
turity intended  by  the  original  parties  to  the 
note,  amounted  to  bad  faith.  8  C.  J.  p.  496, 
H  706,  707. 

The  Judgment  denying  appellant  relief,  and 
correcting  and  reforming  the  note  as  prayed 
for  In  respondent's  answer,  was  correct ;  and 
it  Is  affirmed. 

HOI/COMB,  O.  J.,  and  PARKER,  MACK- 
INTOSH, and  MAIN,  JJ„  concur. 


WELLS  v.  WALKER  et  aL   (No.  15610.) 
(Supreme  Court  of  Washington.  Jan.  7,  1920.) 

1.  Sales  <8=123— Action  fob  rescission  not 

OBJECTIONABLE  UNDER  RULE  FOB  RESTORA- 
TION TO  STATU  QUO. 

Defendants  may  not  complain  of  the  trial 
of  the  action  as  one  for  rescission  of  a  contract 
of  purchase  of  a  truck,  procured  by  fraud,  be- 
cause of  any  rule  that  such  action  can  only  be 
maintained  when  the  parties  can  be  placed  in 
statu  quo;  plaintiff  having  offered  to  receive 
back  the  car  which  he  turned  in  as  part  pay- 
ment, and  failure  of  the  complaint  to  offer  to 
pay  for  the  use  of  the  truck  being  well  account- 
ed for  by  testimony  from  which  it  may  be  con- 
cluded that  because  of  continuous  troubles  with 
the  truck  its.  use  was  of  no  value  to  plaintiff. 

2.  Evidence  <8=>434(11)— Parol  evidence  ad- 
missible IN  SUIT  BT  BUYER  TO  RESCIND 
WRITTEN  CONTRACT  FOB  FRAUD. 

Though  written  contract  of  sale  recites  that 
no  representations  other  than  those  contained 
therein  were  made,  parol  evidence  of  such  repre- 
sentations is  admissible  in  action  by  buyer  to 
rescind  for  fraud. 

3.  Appeal  and  ebrob  <t=»847(2)— Instruc- 
tions not  reviewable  where  trial  court 
treated  verdict  as  advisory. 

The  question  of  instructions  requested  and 
refused  is  immaterial  on  appeal;  the  trinl  court 
has  known  and  stated  that  the  verdict  would  be 
advisory  only. 

Department  2. 

Appeal  from  Superior  Court,  Snohomish 
County;  Guy  C.  Alston,  Judge. 

Action  by  Edward  Wells  against  Samuel 
Walker  and  another,  partners  as  Walker  & 
Peterson.  Judgment  for  plaintiff,  and  de- 
fendants appeal.  Affirmed. 
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Noah  Shakespeare  and  Louis  .A.  Merrick, 
both  of  Everett,  for  appellants. 

S.  A.  Bostwlck  and  J.  X.  Kennedy,  both  of 
Everett,  'for  respondent 

TOLMAN,  3.  Respondent,  In  his  amended 
complaint  upon  which  the  case  was  tried,  al- 
leged, in  substance,  that  he  had  purchaesd  an 
automobile  truck  from  appellants  In  reliance 
upon  their  representations  that  the  engine 
was  a  1915  Bulck  model,  In  good  condition 
and  perfect  repair,  and  that  the  truck  was 
capable  of  carrying  a  three-ton  load  over  or- 
dinary roads,  which  representations  are  al- 
leged to  have  been  false,  and  fraudulently 
made  to  induce  the  sale.  The  purchase  price 
was  $500,  $100  of  which  was  paid  in  cash, 
and  $100  by  turning  in  an  old  machine.  The 
remaining  $300  was  to  be  paid  at  the  rate  of 
$25  per  month.  Four  such  monthly  payments 
are  alleged  to  have  been  made.  The  com- 
plaint also  alleges  a  tendered  return  of  the 
truck,  coupled  with  a  demand  for  the  money 
paid,  and  (he  redelivery  of  the  car  turned  In 
as  part  payment,  or  its  value.  This  tender 
and  demand  is  admitted  by  the  answer.  Re- 
spondent also  pleaded  a  second  cause  of  ac- 
tion for  damages,  based  upon  the  same  rep- 
resentations, but  this  cause  of  action  was 
withdrawn,  or  abandoned,  during  the  course 
of  the  trial,  and  need  not  be  further  refer- 
red to. 

[1]  Appellants  complain  because  the  action 
was  tried  as  one  for  the  rescission  of  a  con- 
tract procured  by  fraud,  and  assert  that  such 
an  action  can  only  be  maintained  when  the 
parties  can  be  placed  In  statu  quo.  Admit- 
ting the  rule  contended  for,  still  we  find  no 
error  In  that  respect,  for  respondent's  offer 
to  receive  back  the  car  which  he  turned  in  as 
part  payment  Is  admitted  by  the  pleadings, 
and  that  he  failed  to  offer  by  his  complaint, 
or  by  evidence  to  pay  the  reasonable  value  of 
the  use  of  the  truck  between  the  time  of  its 
purchase  and  the  time  of  the  rescission  of 
the  contract  is  well  accounted  for  by  his  tes- 
timony, to  the  effect  that  he  had  trouble  with 
the  truck  from  the  first  continuously.  The 
conclusion  may  well  be  drawn  therefrom  that 
the  use  of  the  truck  was  of  no  value  to  him. 
Nor  did  appellants  by  their  answer  raise  any 
Issue  as  to  the  use  of  the  truck  or  the  value 
of  such  use. 

[2,  S]  Errors  assigned  upon  the  admission 
of  testimony  regarding  the  alleged  false  rep- 
resentations, thereby,  as  it  Is  argued,  permit- 
ting parol  evidence  tending  to  vary  the  terms 
of  a  written  contract,  which  recites  that  no 
representations  were  made  other  than  those 
contained  therein,  cai  lot  be  sustained  here, 
because,  as  we  have  seen,  this  is  an  action 
for  rescission  of  the  contract  on  the  ground 
of  fraud.  Sehroeder  v.  Hotel  Commercial 
Co.,  84  Wash.  685,  147  Pac.  417.  Errors  are 
assigned  also  upon  instructions  given  and  re- 


fused, but  aside  from  finding  no  reversible  er- 
ror therein,  it  appears  that  the  trial  court 
well  knew,  and  stated  the  fact  to  be  that  is  a 
case  of  this  kind  the  verdict  of  the  jury 
would  be  advisory  only,  and  not  binding  upon 
him;  hence  the  question  of  Instructions  is 
immaterial  here. 

Appellant's  main  argument  is  directed  to 
errors  asigned  upon  the  failure  of  the  trial 
court  to  grant  their  motion  to  dismiss,  or  di- 
rect a  verdict  In  their  favor.  These  assign- 
ments bring  up  for  review  the  evidence, 
which  we  have  examined,  considered,  and 
carefully  weighed ;  and,  while  it  is  conflict- 
ing, we  are  not  prepared  to  say  that  the  trial 
court  who  heard  and  saw  the  witnesses  com- 
mitted error  In  adopting  the  verdict  of  the 
jury. 

The  judgment  appealed  from  is  affirmed. 

HOI-COMB,  C.  J.,  and  FtJLLHBTON, 
MOUNT,  and  BRIDGES,  JJ.,  concur. 


PARR  v.  CAMPBELL  et  ah   (No.  15433.) 
(Supreme  Court  of  Washington.  Jan.  12, 1920.) 

1.  Deeds  <8=211(1)— Evidence  that  grantor 
was  mentally  capable. 

Evidence  held  to  sustain  finding  that  a  tes- 
tatrix, over  80  years  of  age,  with  some  bodily 
infirmities,  was  mentally  capable  when  she 
deeded  a  house  and  lot  to  her  daughter. 

2.  Dxedb  «=»17(3)  —  Affection  bet  week 
mother  and  daughter  sufficient  consid- 
ERATION. 

The  natural  love  and  affection  between  a 
mother  and  daughter  is  a  sufficient  consideration 
to  sustain  a  conveyance. 

3.  Deeds  «=>211(4)— Evidence  that  orantob 
was  not  unduly  influenced. 

Evidence  held  to  sustain  a  finding  that  a 
woman  over  80  years  of  age,  who  deeded  a 
house  and  lot  to  her  daughter,  with  whom  she 
had  lived  for  some  years,  was  not  unduly  in- 
fluenced by  the  grantee. 

4.  Deeds  <S=»72(1) — What  constitutes  undue 

INFLUENCE. 
A  grantor's  views  may  be  radically  changed 
by  influence  exercised  upon  him ;  but,  so  long  aa 
he  is  not  rendered  incapable  of  acting  upon  bis 
own  motives,  the  deed  is  not  invalid  because 
procured  by  undue  influence. 

Department  2. 

Appeal  from  Superior  Court,  Grays  Har- 
bor County ;  Geo.  D.  Abel,  Judge. 

Action  by  Ed.  H.  Parr,  executor  of  the  es- 
tate of  Mary  J.  Counts,  deceased,  against 
Dora  M.  Campbell,  J.  R.  Campbell,  and  Amel- 
ia F.  Felzer.  Judgment  for  defendants,  and 
plaintiff  appeals.  Affirmed. 
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Morgan  &  Brewer  and  O.  W.  Smith,  all  of 
Hoqulam,  for  appellant 

Win.  E.  Campbell,  of  Hoqulam,  for  respond- 
ents. 

FULLERTON,  J.  On  July  26,  1915,  Mary 
J.  Counts  executed  and  delivered  to  her 
daughter,  Dora  M.  Campbell,  a  deed  to  cer- 
tain real  property  situated  In  the  city  of  Ho- 
qulam. She  died  In  the  state  of  California 
on  December  25  of  the  same  year.  Ed.  H. 
Parr,  her  son,  was  named  In  her  will  as  ex- 
ecutor thereof,  and  duly  qualified  as  such. 
After  his  qualification  as  executor,  Parr,  be- 
gan the  present  action  against  Mrs.  Campbell 
and  her  husband  and  one  Amelia  F.  Felzer  to 
set  aside  the  deed,  averring  In  his  complaint 
that  Mrs.  Counts  at  the  time  of  its  execution 
was  greatly  enfeebled  In  mind  and  body,  In- 
competent to  manage  her  own  affairs,  and 
was  induced  to  execute  the  deed  by  the  exer- 
cise of  undue  Influence  and  the  unlawful  ex- 
ercise of  the  art  of  persuasion  on  the  part  of 
Mrs.  Campbell  and  her  husband,  and  that  the 
deed  was  executed  without  consideration; 
averring  further  that  Amelia  F.  Felzer  claim- 
ed some  interest  in  the  property. 

Mrs.  Campbell  and  her  husband  answered 
by  a  general  denial  The  other  defendant  an- 
swered to  the  effect  that  she  had  no  knowl- 
edge of  the  matters  and  things  set  forth  in 
the  complaint,  and  that  she  had  without  such 
knowledge  taken  a  mortgage  upon  the  prop- 
erty to  secure  a  loan  made  by  her  to  the 
Campbells,  praying  a  foreclosure  of  her  mort- 
gage. The  cause  was  tried  to  the  court  as 
one  of  equitable  cognizance,  and  resulted  In 
a  decree  sustaining  the  conveyance  and  fore- 
closing the  mortgage.  The  executor  appeals. 

The  only  questions  we  have  found  It  nec- 
essary to  discuss  are  two,  namely:  First, 
was  Mrs.  Counts  at  the  time  of  making  the 
conveyance  mentally  Incompetent;  and,  sec- 
ond, was  she  induced  to  make  the  conveyance 
because  of  undue  influence  exercised  over  her 
by  the  grantee  and  her  husband?  The  evi- 
dence discloses  that  Mrs.  Counts  purchased 
the  property  in  question  from  one  of  her  sons 
In  the  year  1912,  paying  the  purchase  price 
in  cash.  She  took  possession  of  the  property 
and  lived  there  for  a  time  with  the  daughter 
to  whom  she  afterwards  conveyed  It,  the 
daughter  then  being  unmarried.  The  date  of 
the  daughter's  marriage  Is  not  shown,  nor  is 
It  shown  whether  the  daughter  left  the  home 
after  her  marriage,  although  it  Is  stated  by 
one  of  the  witnesses  that  she  returned  with 
her  husband  to  her  mother's  residence  in 
1913  and  lived  with  her  until  after  the  exe- 
cution of  the  conveyance.  At  the  time  of  the 
conveyance  Mrs.  Counts  was  upwards  of  80 
years  of  age.  In  the  month  of  January  pre- 
ceding that  time  she  fell  and  fractured  a 
bone  in  her  leg.  While  convalescing  from  the 
Injury  she  had  an  attack  of  pneumonia  and 


lirium.  After  she  recovered  from  this  illness 
she  again  fell  and  injured  her  shoulder,  and 
at  the  time  of  the  execution  of  the  deed  was 
unable  to  walk,  except,  perhaps,  to  a  limited 
extent  with  crutches,  and  was  usually  taken 
about  in  a  wheeled  chair.  After  the  execu- 
tion of  the  deed  she  went  to  California  to  the 
home  of  another  daughter,  where  she  died  as 
before  stated. 

[1,1]  The  evidence  of  her  incapacity  con- 
sists of  the  statements  of  her  Immediate  fam- 
ily to  that  effect,  and  to  the  effect  that  she 
was  exceedingly  childish.  No  specific  in- 
stances of  mental  aberration  or  excessive 
childishness  are  pointed  out,  nor  are  any  in- 
stances recited  where  she  talked  irrationally. 
The  statements  are  general,  and  voice  only 
the  opinion  of  the  witnesses  derived  from  her 
general  acts  and  conduct,  the  principal  act 
being,  as  we  are  inclined  to  believe,  the  ex- 
ecution of  the  deed  to  this  particular  daugh- 
ter. Even  one  of  these  who  saw  her  In  Cali- 
fornia a  few  months  prior  to  her  death  testi- 
fies that,  while  she  was  childish,  she  was 
then  in  her  right  mind  and  competent  to 
make  a  deed  to  real  estate. 

The  evidence  of  the  unrelated  witnesses  is 
all  to  the  effect  that  she  was  not  different 
mentally  from  the  ordinary  woman  of  her 
age.  The  witnesses  were  the  pastor  of  her 
church  who  made  it  a  part  of  his  duty  to 
frequently  call  upon  her,  the  physician  who 
attended  her  in  her  illness,  a  banker  to  whom 
she  had  intrusted  the  business  of  loaning  her 
money,  and  the  notary  who  took  her  acknowl- 
edgment to  the  deed.  They  testify  to  facts 
which  show  her,  not  only  to  possess  ordinary 
mental  capacity,  but  capacity,  it  seems  to  us, 
unusual  in  one  of  her  extreme-  age. 

Nor  did  she  execute  the  deed  upon  a  sud- 
den Impulse  or  without  thought  or  delibera- 
tion. On  the  contrary,  she  mentioned  the 
matter  to  her  pastor  on  one  of  his  visits,  In 
which  she  spoke  tenderly  of  her  daughter's 
conduct,  mentioning  the  care  she  was  to  the 
daughter,  her  sense  of  obligation  to  her,  and 
her  desire  to  do  something  for  her.  The  pas- 
tor testifies  that  he  was  not  visiting  her  for 
the  purpose  of  discussing  her  business  af- 
fairs, and  passed  the  matter  over  by  telling 
her  that  whatever  she  thought  was  right 
would,  no  doubt,  be  the  proper  thing  for  her 
to  do.  He  says  he  did,  however,  discourse 
with  her  on  religious  and  general  subjects 
and  as  to  those  she  manifested  no  mental 
weakness  whatsoever.  A  few  days  before  the 
execution  of  the  deed  she  called  In  her  son, 
the  appellant  in  this  proceeding,  and  made 
known  to  him  her  intention  to  execute  the 
deed.  He  undertook  to  dissuade  her  from 
such  a  course  and  testifies  that  when  he  left 
her  be  had  her  promise  that  she  would  not 
execute  the  deed.  The  notary  who  took  the 
acknowledgment  to  the  deed  testifies  that  he 
prepared  the  deed  at  the  request  of  the  gran- 
while  the  fever  was  highest  showed  some  de-  i  tor's  husband,  and  at  his  request  went  to  the 
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grantor's  home  with  him  to  have  It  executed ; 
that  he  found  the  grantor  sitting  In  a  chair, 
apparently  suffering  from  some  physical  in- 
jury although  mentally  bright;  that  he  had 
quite  a  conversation  with  her  in  which  she 
expressed  to  him  her  sense  of  obligation  to 
her  daughter  and  her  desire  to  do  something 
for  her.  and  that  she  executed  the  deed  after 
he  had  fully  explained  to  her  its  purposes  and 
legal  effect  Mrs.  Counts  at  this  time  owned 
another  house  and  lot  in  the  city  of  Aberdeen 
which  she  was  renting.  The  house  was  out 
of  repair  In  such  a  way  as  to  affect  Its  rental 
value.  As  a  part  consideration  for  the  deed 
to  her  daughter  she  required  her  son-in-law 
to  put  the  house  In  repair.  Seemingly,  if  she 
was  so  far  mentally  incompetent  as  not  to 
know  the  effect  of  her  act  of  executing  the 
deed  she  would  have  been  so  far  mentally  in- 
competent as  not  to  have  been  capable  of 
bearing  in  mind  the  condition  of  this  house. 

Aside,  therefore,  from  her  extreme  age  and 
her  bodily  Infirmities,  there  Is  little  in  the 
record  to  Indicate  mental  Incompetency. 
While  these  are  evidentiary  facts  they  are 
not  In  themselves  conclusive,  and  we  think 
their  effect  is  overcome  in  this  Instance  by 
the  positive  proofs.  It  is  perhaps  unneces- 
sary to  add  that  natural  love  and  affection 
between  mother  and  daughter  is  a  sufficient 
consideration  to  sustain  a  conveyance.  We 
conclude,  therefore,  that  the  trial  judge  did 
not  err  in  holding  that  the  grantor  had  suf- 
ficient mental  capacity  to  execute  the  deed. 

[3, 4]  The  contention  that  the  deed  was  the 
result  of  undue  influence  on  the  part  of  the 
grantee  and  her  husband  we  think  is  also 
without  foundation.  The  evidence  in  support 
of  the  fact  consists  also  of  the  statements  of 
her  immediate  family.  The  executor  testifies 
that  iu  the  conversation  with  her,  heretofore 
referred  to  she  stated  to  him  that  the  daugh- 
ter' and  her  husband  requested  the  deed,  but 
even  he  states  the  fact  in  the  alternative,  his 
language  being: 

"She  [the  mother]  said  that  Mr.  and  Mrs. 
Campbell  wanted  her  to  deed  them  that  place, 
and  I  asked  her  for  what  reason.  She  said  they 
had  taken  care  of  her,  and  thought  they  should 
have  it.  She  had  no  money  left,  and  wanted 
to  deed  this  place  to  them,  or  they  wanted  her 
to  deed  it  to  them." 

The  daughter  In  California  at  whose  home 
she  died,  and  another  daughter  who  visited 
her  while  at  that  home,  testify  to  declara- 
tions of  the  mother  to  the  effect  that  she  had 


deeded  the  property  because  of  the  Importu- 
nities of,  and  because  of  her  fear  of,  Mrs. 
Campbell.   They  do  not  purport  to  give  her 
exact  words,  but  give  the  substance  of  the 
declarations  only,  and  these  do  not  show  the 
nature  of  the  Importunities  further  than  that 
Mrs.  Campbell  had  scolded  because  she  hes- 
itated to  execute  the  deed.   Their  evidence 
was  taken  by  deposition,  and  it  is  a  signifi- 
cant fact  that  even  these  show  that  they  had 
no  very  kindly  feeling  toward  the  sister  who 
had  obtained  the  property.  Much  is  made  ot 
the  fact  also  that  Mrs.  Counts  left  for  Cali- 
fornia shortly  after  executing  the  deed.   It  is 
said  that  the  Campbells  "induced"  her  to  go. 
But  we  find  nothing  to  support  this  assertion. 
On  the  contrary,  the  evidence  of  the  daugh- 
ter at  whose  home  she  was  at  the  time  of  her 
death  indicates  that  she  went  of  her  own  free 
will.  Another  says  that  she  was  only  visit- 
ing, and  "was  anxious  to  go  home." 

Opposed  to  this  evidence  is  the  declarations 
heretofore  referred  to,  made  by  the  grantor 
to  the  pastor  of  her  church  and  to  the  notary 
who  took  the  acknowledgment  of  the  deed. 
These,  In  our  opinion,  more  naturally  express 
her  true  state  of  mind.  This  was  the  daugh- 
ter who  had  always  remained  in  her  house- 
hold. Common  observation  teaches  as  that  a 
woman  of  her  advanced  age  for  many  years 
preceding  her  death  would  have  acquired 
much  watchful  care  and  attention,  and  that 
subsequent  to  her  Injury  this  care  and  atten- 
tion would  have  been  almost  constant.  Mrs. 
Campbell  had  furnished  her  with  this,  and  It 
is  not  unnatural  that  she  should  have  felt 
that  it  deserved  reward.  Nor  is  it  undue  in- 
fluence for  a  daughter  to  persuade  or  solicit 
her  mother  to  award  her  a  greater  part  of 
her  estate  than  is  awarded  to  other  members 
of  the  family.  Influence  becomes  undue  only 
when  it  overcomes  the  will  of  the  grantor; 
when  the  grantor  acts  under  such  coercion 
that  his  own  free  agency  is  destroyed.  The 
grantor's  views  may.  be  radically  changed  by 
the  influence  exercised,  but  so  long  as  he  la 
not  overborne  and  rendered  incapable  of  act- 
ing upon  his  own  motives,  his  acts  are  bis 
own  acts,  not  those  of  another.    The  evi- 
dence here  is  to  our  minds  far  from  convinc- 
ing that  the  grantor  acted  otherwise  than  ot 
her  own  free  will. 

The  judgment  is  affirmed. 

HOLCOMB,  C.  J.,  and  TOLMAN,  MOUNT 
and  BRIDGES,  JJ..  concur. 
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WILLIAMS  v.  SNOW.    (No.  16493.) 

(Supreme  Court  of  Washington.  Jan.  17, 1920.) 

L  Partnership  <8=>319  —  Action  fob  ac- 
counting PBOPKBLT  RETAINED  BT  COUBT  TO 
AWARD  DAMAGES. 

Where  one  partner  in  a  sheep  raising  busi- 
ness sued  the  other  in  equity  for  an  accounting 
in  good  faith,  though  knowing  that  a  third  per- 
son claimed  some  interest  in  a  band  of  ewes 
turned  in  by  defendant  partner  with  the  firm 
sheep  and  regarded  as  partnership  property, 
the  superior  court,  of  general,  equitable,  and 
legal  jurisdiction,  on  finding  that  such  sheep 
in  fact  belonged  to  the  ttyurd  person,  another 
firm  of  which  defendant  partner  was  a  member, 
properly  retained  jurisdiction  to  award  plain- 
tiff partner  damages  as  for  defendant  partner's 
misrepresentations  of  title  to  the  sheep  to  the 
extent  of  plaintiff's  expenditures  in  money  and 
services. 

2.  Appeal  and  ebbob  «=»184— No  beveew  op 
bight  to  trial  bt  jubt  where  question 
was  not  bai8ed  below. 
In  a  partner's  suit  for  accounting,  where, 
when  the  trial  court  orally  announced  certain 
findings  leading  to  the  conclusion  that,  though 
the  suit  could  not  - be  maintained  for  an  ac- 
counting, it  could  be  maintained  as  an  action 
at  law  for  damages,  defendant  partner  did  not 
call  to  the  court's  attention  his  claim  that  he 
could  disprove  items  of  damages  allowed,  and 
did  not  aak  for  leave  to  introduce  such  further 
proof,  or  file  demand  for  jury  trial,  the  ques- 
tion whether  defendant  partner  was  entitled  to 
present  such  proof  and  to  have  such  trial  cannot 
be  reviewed. 

Department  2. 

Appeal  from  Superior  Court,  Kittitas  Coun- 
ty ;  Clay  Allen,  Judge. 

Action  by  Guy  C.  Williams  against.  N. 
tenow.  From  judgment  for  plaintiff,  defend- 
ant appeals.  Affirmed. 

Eugene  E.  Wager,  of  Ellensburg,  for  ap- 
pellant. 

Kern  &  Henton,  of  Ellensburg,  for  respond- 
ent. 

TOLMAN,  J.  The  complaint  in  this  action 
in  substance  alleges  that  the  parties  hereto 
had  theretofore  entered  into  a  copartnership 
to  engage  in  the  sheep  business,  and,  after  de- 
tailing various  matters  done  and  to  be  done 
thereunder,  sets  forth  that  appellant  agreed 
to  turn  into  the  partnership  a  certain  band 
of  sheep,  consisting  of  l^SOO  ewes,  which  he 
then  claimed  to  own  individually,  one-half  of 
the  reasonable  value  thereof  to  be  paid  there- 
for by  the  respondent  out  of  his  one-half  of 
the  profits  to  be  realized  from  the  partnership 
business;  that  thereafter  respondent  devoted 
all  of  his  time  to  the  partnership  business  and 
the  care  of  such  sheep,  and  advanced  and  ex- 
pended for  the  use  and  benefit  of  the  part- 
nership $1,459.  It  is  further  alleged  that  in 


March,  1918,  appellant  assumed  exclusive 
possession  of  all  the  partnership  property  and 
affairs,  commingled  the  sheep  referred  to 
with  sheep  belonging  to  others,  and  clipped 
and  sold  the  wool  therefrom,  appropriating 
the  proceeds  to  his  own  use,  and*  refused  to 
account  therefor,  with  intent  to  deprive  re- 
spondent of  his  Interest  in  the  partnership. 
The  prayer  of  the  complaint  is  that  the  part- 
nership be  dissolved,  an  accounting  be  had, 
the  partnership  property  be  sold,  and,  after 
the  payment  of  the  partnership  debts,  the 
proceeds  be  divided  according  to  the  respec- 
tive interests  of  the  copartnership,  and  for 
general  relief.  The  answer  is  a  general  de- 
nial. The  cause  was  tried  as  an  equitable 
one  to  the  court,  and,  after  hearing  all  the 
evidence,  the  trial  court  orally  gave  his  opin- 
ion, in  which  he  held  that  the  undertaking 
was  a  joint  venture  or  limited  partnership, 
but,  because  the  1,800  ewes,  which  appellant 
had  agreed  to  turn  into  the  partnership,  did 
not  belong  to  him,  being  then  and  ever  since 
the  property  of  another  partnership,  compos- 
ed of  appellant  and  one  Smithson,  who  Is  not 
a  party  here,  that  the  partnership  under  con- 
sideration gained  no  title  to  the  sheep,  and 
therefore  there  was  no  partnership  property 
to  be  accounted  for,  sold,  or  divided;  that 
the  pleadings  would  be  considered  amended 
to  conform  to  the  proof,  and  because  of  appel- 
lant's misrepresentations  as  to  the  ownership 
of  the  sheep  upon  which  respondent  relied, 
respondent  would  be  entitled  to  recover  to 
the  extent  of  his  advances  and  expenditures 
in  money  and  services.  Findings  and  judg- 
ment followed  In  favor  of  the  respondent  for 
$1,452,  and  costs,  from  which  this  appeal  is 
prosecuted. 

[1,  2]  Appellant's  main  contention  here  is 
that  the  court  erred  in  rendering  judgment  in 
effect  for  damages,  instead  of  dismissing  the 
action  when  it  was  found  that  there  was  no 
partnership  assets  to  be  divided.  While  it 
appears  that  respondent  knew  before  he 
brought  the  action  that  Smithson  claimed 
some  interest  in  the  sheep  referred  to,  yet  it 
is  not  claimed  nor  intimated  that  he  acted  in 
bad  faith  in  framing  his  complaint  upon  the 
theory  which  he  did,  and  there  is  nothing  to 
warrant  us  in  so  finding.  Assuming,  then, 
that  the  theory  of  the  complaint  was  adopted 
in  good  faith,  did  the  court  err?  We  think 
not.  In  Browder  v.  Phinney,  30  Wash.  74, 
70  Pac.  264,  it  was  held  by  this  court  that  the 
superior  court  is  a  court  of  general  jurisdic- 
tion, with  power  to  hear  and.  determine  both 
legal  and  equitable  issues,  and  that  when  the 
court  is  advised  as  to  the  facts  in  a  case  of 
which  it  has  jurisdiction,  it  should  apply  the 
proper  remedy,  be  it  legal  or  equitable,  since 
a  party  is  not  to  be  turned  out  of  court  if 
entitled  to  any  relief  under  the  pleaded  facts. 
This  rule  has  been  followed  in  many  cases, 
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among  which  are:  Brown  v.  Baldwin,  46 
Wash.  107,  89  Pac.  488;  Maitland  v.  Purdy, 
49  Wash.  575,  98  Pac.  154;  Pacific  Iron  & 
Steel  Works  v.  Goerig,  55  Wash.  149, 104  Pac. 
151 ;  Dolan  v.  Cain,  59  Wash.  259,  109  Pac. 
1009 ;  Hewett  v.  Dole,  69  Wash.  163,  124  Pac. 
374 ;  Coliseum  Investment  Co.  v.  King  County, 
72  Wash.  687,  131  Pac.  245;  and  Salt  v.  An- 
derson, 180  Pac.  873. '  But  It  Is  contended  that 
the  case  was  tried  upon  the  theory  that 
whether  or  not  the  partnership  existed  was 
the  paramount,  if  not  the  sole,  issue;  and, 
had  appellant  known  that  the  judgment  for 
damages  would  follow,  he  could  and  would 
have  introduced  proof  disputing  or  disprov- 
ing the  items  which  the  court  allowed,  and 
might,  as  a  matter  of  right,  have  demanded 
a  jury  trial.  The  answer  is  that  when  the 
trial  court  orally  announced  his  findings  ap- 
pellant did  not  call  these  matters  to  his  at- 
tention, nor  ask  for  leave  to  Introduce  such 
further  proof  or  file  his  demand  for  a  jury 
trial.  In  the  absence  of  some  such  action  be- 
low, this  question  cannot  be  raised  and  re- 
viewed here.  Dolan  v.  Cain,  supra;  Pacific 
Iron  &  Steel  Works  v.  Goerig,  supra. 

All  other  errors  assigned  relate  to  the  suffi- 
ciency of  the  evidence  to  support  the  findings 
and  judgment.  We  have  carefully  read  the 
entire  record,  and  we  cannot  hold  that  the 
evidence  preponderates  against  the  findings 
of  the  trial  court  In  any  respect 

Judgment  affirmed. 

HOLCOMB,  C.  J.,  and  FULLERTON, 
MOUNT,  and  BRIDGES,  JJ.,  concur. 


PRIDMORE  v.  NORTHERN  PAC.  RY.  CO. 
et  al.  (No.  15413.) 

(Supreme  Court  of  Washington.  Jan.  7,  1920.) 

Railroads  <8=303(4)— Not  liable  fob  death 
in   automobile  accident  at  overpass 
through  defect  in  roadway. 
Under  Laws  1913,  p.  79,  {  6,  providing, 
when  highway  crosses  railroad  by  overeross- 
ing,  the  framework  and  abutments  shall  be 
maintained  by  the  railroad,  a  railroad  was  not 
liable  for  death  of  automobile  driver  at  any 
overpass  above  the  railroad's  tracks  at  a  sharp 
curve  in  the  highway;  fall  of  car  having  been 
caused  by  grade  of  roadbed  or  insufficient  guard 
rail,  while  "framework"  means  everything,  in 
contradistinction  to  roadway,  placed  upon  it 
and  abutments. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Frame- 
work.] 

Department  1. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty; Ernest  M.  Card,  Judge. 

Action  by  Nellie  Pridmore  against  Pierce 
County  and  the  Northern  Pacific  Railway 


Company.  From  a  judgment  for  plaintiff, 
defendant  Railway  Company  appeals.  Re- 
versed, and  cause  remanded,  with  direction 
to  dismiss  the  action. 

Geo.  T.  Reld,  J.  W.  Tuick,  and  LB.  Di 
Ponte,  all  of  Tacoma,  for  appellant 

Bates  ft  Peterson  and  Sullivan  &  Chris- 
tian, all  of  Tacoma,  for  respondent 

MAIN,  J.  This  action  was  brought  by 
the  plaintiff  against  the  Northern  Pacific 
Railway  Company  and  Pierce  county  to  re- 
cover damages  for  the  death  of  her  husband 
on  April  1,  1917,  by  reason  of  an  automobile 
in  which  they  were  riding  going  off  the 
Olympia  end  of  the  overhead  structure  cross- 
ing the  tracks  of  the  railway  company  near 
NlsQually  station.  The  cause  was  tried  to 
the  court  and  a  jury,  and  resulted  In  a  ver- 
dict against  the  railway  company  and  in  fa- 
vor of  the  county.  Motions  for  judgment 
notwithstanding  the  verdict  and  in  the  alter- 
native for  a  new  trial  being  seasonably 
made  and  overruled,  the  railroad  company 
appeals. 

The  facts  necessary  to  present  the  con- 
trolling question  In  the  case  may  be  sum- 
marized as  follows : 

In  the  spring  of  the  year  1913  the  appel- 
lant-constructed near  Nisqually  station  an 
overhead  crossing  over  Its  tracks.  This 
crossing  was  on  the  principal  highway  be- 
tween the  city  of  Tacoma  and  Olympia  and 
Portland.  The  crossing  was  approached 
from  the  Olympia  end  first  on  a  grade  of 
about  9  per  cent,  which  was  reduced  -  to 
about  4  or  5  per  cent  where  the  turn  was 
made  onto  the  crossing.  The  roadway  of 
the  crossing  was  about  25  feet  above  the 
tracks.  At  the  edge  of  the  roadway,  on  the 
outside  of  the  curve,  was  a  guard  rail,  4x6. 
placed  upon  2-inch  blocks,  and  a  railing  3 
or  4  feet  high  placed  upon  posts.  The  plans 
by  which  the  crossing  was  constructed,  pre- 
pared by  the  engineer  of  the  appellant,  did 
not  provide  for  a  superelevation  on  the  out- 
side of  the  curve.  An  engineer  called  by  the 
respondent  testified  that  there  was  "no  su- 
perelevation shown  on  the  diagram  of  the 
bents,  which  would  Indicate  that  it  was  level 
on  the  curve,  if  it  was  not  for  the  fact  that 
the  caps  are  placed  in  a  skewed  position, 
instead  of  being  on  the  radical  line,  which 
would  account  for  a  slope  toward  the  out- 
side of  the  curve."  The  evidence  shows  that 
the  outside  of  the  curve  was  not  to  exceed  2 
or  3  Inches  lower  than  the  Inside,  and  could 
not  be  detected  by  observation,  bat  was  in- 
dicated by  the  fact  that  the  water  would 
flow  in  that  direction.  The  curve  was  de- 
scribed as  a  sharp  one,  which  went  through 
an  angle  of  90  degrees  in  a  distance  of  about 
60  feet  The  roadway  on  the  crossing  and 
curve  was  24  feet  wide. 

On  the  afternoon  of  April  1,  1917,  the  re- 
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spondent,  with  her  husband  and  two  other 
persons,  approached  the  crossing  from  the 
Olympia  end  in  an  automobile,  which  was 
driven  by  the  respondent's  husband.  The 
car,  as  they  approached,  did  not  successfully 
make  the  turn,  but  Btruck  the  barrier  on  the 
outside  of  the  curve,  passed  over  the  guard 
rail,  broke  the  railing,  and  fell  to  the  rail- 
road tracks  below.  The  respondent's  hus- 
band was  killed,  and  it  is  for  his  death  that 
this  action  is  sought  to  be  maintained. 

The  respondent  described  the  manner  of 
the  happening  of  the  accident  as  follows: 

"Well,  it  seems,  just  as  we  made  the  curve, 
we  were  headed  in  the  right  course ;  but  the  ma- 
chine skidded,  as  I  can  judge,  the  back  wheels 
must  have  skidded,  and  there  seemed  to  be  a 
slight  hesitation.  Whether  they  caught  on  the 
stringer  of  the  bridge  or  what,  but  something 
seemed  to  catch  them;  it  was  so  slight,  we  just 
simply  dropped  over  so  easily,  scarcely  made 
any  noise." 

There  was  other  testimony  supporting  this 
view,  and  there  was  also  testimony  which 
indicated  that  the  car,  instead  of  making 
the  turn  as  it  came  upon  the  curve,  went 
straight  ahead  over  the  guard  rail  and 
through  the  railing. 

A  number  of  questions  are  discussed  in 
the  briefs,  but  the  one  question  which  is  de- 
cisive is  whether,  under  the  statute  of  this 
state  which  prescribes,  respectively,  the  duty 
of  a  railroad  company  and  a  county  or  mu- 
nicipality relative  to  the  maintenance  of 
overhead  crossings,  there  can  be  any  recov- 
ery. In  1913  the  Legislature  passed  an  act 
'  relating  to  such  crossings.  Laws  1913,  c.  30, 
p.  74.  Section  5  of  this  act,  so  far  as  ma- 
terial to  the  present  controversy,  provides: 

"When  a  highway  crosses  a  railroad  by.  an 
over-crossing  or  under-crossing,  the  frame- 
work and  abutments  of  the  over-crossing  or 
under-crossing,  as  the  case  may  be,  shall  be 
maintained  and  kept  in  repair  by  the  railroad 
company,  and  the  roadway  thereover  or  there- 
under and  approaches  thereto  shall  be  main- 
tained and  kept  in  repair  by  the  county  or 
municipality  in  which  the  same  are  situat- 
ed. •  * 

There  is  a  further  provision  relative  to 
state  roads,  and  also  a  proviso,  neither  of 
which  is  here  material.  It  will  be  noticed 
that  in  the  quoted  portion  of  the  statute  the 
framework  and  abutments  of  an  overhead 
crossing  are  to  be  maintained  by  the  railway 
company,  and  the  roadway  thereover  and 
the  approaches  by  the  county  or  municipal- 
ity. The  use  of  the  word  "thereover"  would 
Indicate  that  everything  above  the  frame- 
work and  the  abutments  was  to  be  consider- 
ed as  a  part  of  the  roadway.  "Framework," 
as  applied  to  things  built  or  constructed, 
means  that  which  furnishes  form  or 
strength,  or  both.  In  the  statute  it  is  used 
in  contradistinction  to  the  roadway,  which 
is  to  be  placed  upon  the  framework  and  the 


abutments;  If  this  view  is  correct,  every- 
thing above  the  framework  and  abutments 
would  be  a  part  of  the  roadway,  which 
would  include  the  flooring  and  everything 
above  that  This  would  make  the  bulkhead 
and  railing,  being  above  the  planking  of  the 
roadway,  a  part  of  such  roadway.  Under 
the  statute  the  overhead  crossing  is  divided 
into  two  parts — one  the  framework  and 
abutments,  which  has  a  tendency  to  point 
out  that  which  constitutes  the  carrying 
strength  of  the  crossing ;  and  the  other  part, 
the  roadway,  would  seem  to  relate  to  that 
which,  within  the  limits  of  the  carrying 
strength  of  the  framework  and  abutments, 
supports  the  burden  of  travel. 

This  case  is  closely  analogous  to  the  case 
of  Selectmen  of  Natlck  v.  Boston  &  Albany 
Railroad  Co.  et  al.,  210  Mass.  229,  96  N.  E. 
347.  In  that  case  the  material  words  of  the 
statute  were: 

"The  expense  of  maintenance  and  repair  shall 
be  paid  as  follows:  *  *  *  The  framework 
of  the  bridge  and  its  abutments  shall  be  main- 
tained and  kept  in  repair  by  the  railroad  cor- 
poration, and  the  surface  of  the  bridge  and  its 
approaches  shall  be  maintained  and  kept  in 
repair  by  the  city  or  town." 

Construing  this  statute,  It  was  there  said : 

"'Surface,'  is  used  in  contradistinction  to 
'framework,'  and  is  tantamount  to  flooring 
when  one  considers  a  bridge  as  a  whole,  to  be 
kept  in  repair  in  part  by  a  railroad  and  in  part 
by  a  town.  The  railroad  furnishes  the  support 
or  frame  work'  for  the  road  or  'surface'  which 
the  town  is  to  maintain.  If  the  report  of  the 
commissioners  bad  required  but  one  layer  of 
planks  5  inches  in  thickness,  that  plainly  would 
have  been  all  'surface.'  The  fact  that  two 
layers,  each  of  thinner  planks,  were  ordered, 
does  not  affect  the  substance  of  the  matter, 
which  was  in  fact  the  surface  of  the  street  as 
distinguished  from  the  supporting  framework. 

"In  the  division  of  the  whole  structure  of  a 
bridge  into  these  two  parts,  the  word  frame- 
work'has  some  tendency  to  point  out  that  which 
constitutes  the  carrying  strength  of  the  bridge; 
while  'surface'  seems  more  nearly  to  relate 
to  that  which  within  the  limits  of  the  carry- 
ing strength  supports  the  immediate  burden 
of  travel.  Both  layers  of  planks  are  needed 
for  this  latter  purpose."  * 

While  the  Massachusetts  statute  uses  the 
word  "surface''  in  the  same  connection  that 
our  statute  uses  the  word  "roadway,"  it  is 
clear  that  the  word  "roadway"  is  at  least  as 
comprehensive  as  the  word  "surface,"  and 
probably  more  so.  The  holding  in  that  case 
supports  the  interpretation  given  to  the 
statute  here  Involved,  as  above  indicated. 
This  interpretation  is  simple,  direct,  and 
natural,  and  avoids  troublesome  questions  of 
liability  which  might  arise  if  the  difference 
between  framework  and  abutments,  on  the 
one  hand,  and  roadway,  on  the  other,  is  not 
clearly  defined.    Under  this  view  the  rail- 
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road  company  would  not  be  liable  for  failure 
to  maintain  any  part  of  the  roadway,  which 
would  Include  the  planking  and  the  barrier. 
If  there  was  liability  on  account  of  a  defect 
in  either  of  these,  it  would  be  that  of  the 
county,  in  whose  favor  the  Jury  returned  the 
verdict,  and  from  the  Judgment  entered 
thereon  no  appeal  Is  prosecuted. 

It  is  said,  however,  that  the  curve  was  too 
sharp;  but  this  of  itself,  if  true,  would  not 
permit  recovery.  Whether  a  particular 
curve  is  dangerous  would  depend  upon 
whether  it  was  sufficiently  protected  by  a 
barrier  or  guard  rail.  If  the  curve  was  on 
the  approach,  it  was  a  matter  which,  un- 
der the  statute,  the  county  or  city  was  re- 
quired to  maintain,  and  the  railroad  com- 
pany would  not  be  liable  for  what  happened 
on  the  approach. 

In  the  complaint  there  were  a  number  of 
specifications  of  negligence;  but  other  than 
that  of  the  barrier,  the  slope  of  the  curve, 
and  the  shortness  of  the  curve,  there  is  no 
evidence  In  their  support  Under  the  evi- 
dence in  this  ease  It  Is  clear  that  the  prima- 
ry cause  of  the  accident,  if  it  be  assumed 
that  there  was  defective  construction,  was 
that  of  an  Insufficient  barrier  or  guard  rail. 
The  respondent  testified,  as  above  set  out, 
that  the  back  wheels  must  have  skidded,  and 
there  seemed  a  slight  hesitation,  and  the  car 
easily  dropped  over.  In  determining  wheth- 
er a  guard  rail  Is  sufficient,  attention  must 
be  given  to  the  surrounding  circumstances 
of  the  particular  case,  "having  regard  to  the 
character  and  amount  of  travel,  the  nature 
of  the  road  itself,  its  width  and  general  con- 
struction, the  extent  of  the  slope  or  descent 
of  the  bank,  the  length  of  the  portion  claim- 
ed to  require  a  railing,  whether  the  danger 
is  conceuled  or  obvious,  the  character  of  the 
place  between  which  and  the  traveled  road 
it  is  claimed  the  barrier  should  be  erected, 
and  the  extent  of  the  injury  likely  to  occur 
If  a  railing  Is  not  maintained.  That  Is  to 
say,  the  question  In  each  case  is  whether, 
under  the  facts  disclosed  by  the  evidence, 
the  county,  by  not  erecting  the  barrier,  fail- 
ed in  its  duty  to  maintain  the  highway  in  a 
reasonably  safe  condition  for  ordinary  trav- 
el." Cullejj  v.  King  County,  101  Wash.  88, 
171  Pac  1034. 

The  accident  in  the  present  case  was  not 
due  to  any  defect  in  the  framework  or  abut- 
ments of  the  crossing.  The  Legislature  had 
the  right  to  determine  the  respective  liabili- 
ties of  the  railroad  company  and  the  county 
or  city,  and,  having  spoken  upon  the  subject, 
its  will  Is  controlling.  It  may  be  admitted 
that  under  the  common-law  rule  the  appel- 
lant would  be  liable.  The  authorities  cited 
by  the  respondent  on  this  question  state  the 
common-law  rule,  or  construe  statutes  which 
are  substantially  a  re-enactment  of  the  com- 
mon law.   In  none  of  the  authorities  relied 


upon  as  sustaining  liability  was  a  statute 
involved  similar  to  the  statute  of  this  state. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  direction  to  the  su- 
perior court  to  dismiss  the  action. 

HOLCOMB,  O.  J,  and  PARKER,  MACK- 
INTOSH, and  MITCHELL,  JJ,  concur. 


STATE  ex.  rel.  SCHAFER  t.  CITY  OF 
SPOKANE  et  al.  (No.  15569.) 

(Supreme  Court  of  Washington.  Jan.  9,  1920.) 

1.  Municipal  corporations  <8=>661(2)— Re- 
fusal Or  JITNEY  BUS  PERMIT  NOT  UNREA- 
SONABLE. 

A  city  ordinance  regulating  Jitney  bus  per- 
mits, and  the  action  of  the  city  council  in  re- 
fusing relator  a  permit  upon  the  ground  that 
the  locality  in  question  was  adequately  served 
by  a  street  railway  system,  AeW  not  unreason- 
able or  arbitrary. 

2.  Constitutional  law  «=»241— Crrr  ordi- 
nance CLASSIFYING  MOTOR  VEHICLE  BUSI- 
NESS NOT  CLASS  LEGISLATION. 

A  dty  ordinance,  regulating  Jitney  bus  per- 
mits, but  not  applying  to  street  cars,  taxi  cabs, 
etc.,  is  not  invalid  because  class  legislation. 

3.  Municipal  corporations  <©=592(1)— Citt 
ordinance  regulating  jrtney  busses  not 

IN  CONFLICT  WITH  STATUTES. 
A  city  ordinance  regulating  Jitney  busses 
held  not  in  conflict  with  the  statutory  law  on 
the  subject  as  amended  by  Laws  1919,  c  69, 
113. 

4.  Municipal  corporations  «j=»661(1)— May 

REGULATE  JrTNEY  BU8SES. 

A  municipality  may  regulate  or  even  pro- 
hibit the  operation  of  jitney  busses  on  its 
streets,  since  such  a  use  is  not  an  ordinary 
and  customary  street  use,  but  a  special  one. 

Department  2. 

Appeal  from  Superior  Court,  Spokane 
County;  R.  M.  Webster,  Judge. 

Action  by  the  State  of  Washington,  on  the 
relation  of  W.  L.  Schafer,  against  the  City 
of  Spokane,  a  municipal  corporation,  John 
H.  Tllsley,  as  Commissioner  of  Public  Safe- 
ty, and  Arthur  W.  Burch,  as  auditor  of  the 
City  of  Spokane.  Judgment  for  defendants, 
and  relator  appeals.  Affirmed. 

O.  C.  Moore,  of  Spokane,  for  appellant 
J.  M.  Oeraghty  and  Alex  M.  Winston,  both 
of  Spokane,  for  respondents. 

TOLMAN,  J.  Appellant,  as  relator, 
brought  this  action,  seeking  an  order  of 
court  requiring  officials  of  the  dty  of  Spo- 
kane to  issue  to  him  a  license  or  permit  to 
operate  a  jitney  bus  as  a  common  carrier  of 
passengers  for  hire  over  a  certain  fixed 
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route  In  that  city,  described  In  the  applica- 
tion therefor.  The  case  was  tried  upon  the 
pleadings  and  certain  affidavits,  from  which 
It  appears  that  appellant  has  complied  with 
all  of  the  statutes  of  the  state  and  ordinan- 
ces of  the  city  relative  to  the  subject-matter; 
is  the  owner  of  a  proper  motorcar,  fitted 
with  seating  capacity  for  16  passengers; 
that  he  has  duly  made  application  to  the 
city  officials  of  the  city  of  Spokane  for  a  li- 
cense, permitting  him  to  operate  such  motor- 
car over  a  certain  fixed  route;  that  such 
permit  was  refused  under  the  terms  of  or- 
dinance No.  C1916,  of  the  city  of  Spokane, 
and  in  the  language  of  the  commissioner  of 
public  safety: 

"The  city  council  of  the  defendant  city  did 
not  arbitrarily  refuse  to  issue  a  license  to  the 
'relator.  When  relator's  application  for  a 
license  came  np  for  consideration  by  the  city 
council  it  was  referred  to  the  committee  of  the 
whole  council,  who  thereafter  reported,  recom- 
mending that  the  license  be  not  granted.  The 
reason  for  said  refusal  was  that  the  said  city 
council,  after  full  Investigation  of  the  matter, 
found  that  the  territory  covered  by  relator's 
application  for  a  license  is  being  adequately 
served  by  local  street  car  companies.  This 
affiant  further  says  that  the  said  license  is  a 
franchise;  that  under  the  law  and  under  the 
terms  of  the  ordinance  aforesaid  the  council 
has  the  discretion  to  grant  or  refuse  licenses, 
and  it  was  in  the  sound  exercise  of  that  dis- 
cretion that  the  council  found  it  for  the  best 
interests  of  the  community  and  the  citizens 
thereof  that  such  license  be  not  granted." 

This  appeal  is  from  a  Judgment  denying 
the  relief  sought  The  ordinance  in  ques- 
tion, among  other  things,  provides: 

"Sec.  4.  Before  such  permit  shall  be  Issued, 
the  applicant  shall  file  with  the  commissioner 
of  public  safety  an  application  stating  the  make 
and  number,  if  any,  of  the  vehicles,  the  number 
of  passengers  for  which  it  has  interior  seating 
capacity,  the  proposed  route  and  schedule,  and 
exhibit  a  state  license  for  such  vehicle.  Such 
application  shall  be  referred  by  the  commis- 
sioner of  public  safety  to  the  city  council, 
who  may  grant  or  refuse  the  same." 

[1]  It  is  first  argued  that  the  provisions 
of  the  ordinance  and  the  action  of  the  city 
council  are  unreasonable,  arbitrary,  and 
void,  and  to  support  this  contention  appel- 
lant relies  upon  the  case  of  Seattle  v.  Gib- 
son, 96  Wash.  425,  165  Pac.  109,  and  cases 
from  other  Jurisdictions  in  which  similar 
questions  were  involved.  As  we  understand 
the  law,  these  authorities  have  no  applica- 
tion here,  because  they  each  relate  to  some 
business  or  vocation  carried  on  upon  private 
property,  and  not  to  the  use  of  streets  or 
other  public  property  for  the  purpose  of  pri- 
vate gain.  What  we  conceive  to  be  the  dis- 
tinction between  the  two  classes  of  cases  is 
so  clearly  stated  In  Dickey  v.  Davis,  76  W. 
Va.  576,  85  S.  B.  781,  L.  B.  A.  1915F,  840, 
that  we  quote  therefrom  the  following : 
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"The  right  of  a  citizen  to  pursue  any  of  the 
ordinary  vocations  on  his  own  property  and 
with  his  own  means  can  neither  be  denied  nor 
unduly  abridged  by  the  Legislature,  for  the 
preservation  of  such  right  is  the  principal  pur- 
pose of  the  Constitution  itself.  In  such  cases, 
the  limit  of  legislative  power  is  regulation, 
and  that  power  must  be  cautiously  and  spar- 
ingly exercised,  unless  the  business  is  of  such 
character  as  places  it  within  the  category  of 
social  and  economic  evils,  such  as  gaming,  the 
liquor  traffic,  and  numerous  others.  To  this 
list  may  be  added  such  useful  occupations  as 
may,  under  certain  circumstances,  become  pub- 
lic or  private  nuisances,  because  offensive  or 
dangerous  to  health.  All  of  these  fall  within 
the  broad  power  of  prohibition  or  suppression, 
some  wholly  and  absolutely  and  others  con- 
ditionally. Such  pursuits  as  agriculture,  mer- 
chandising, manufacturing,  and  industrial 
trades  cannot  be  dealt,  with  at  will  by  the 
Legislature.  As  to  them,  the  power  of  regula- 
tion is  comparatively  slight  when  they  are 
conducted  and  carried  on  upon  private  property 
and  with  private  means.  But  when  a  citizen 
claims  a  private  right  in  public  property,  such 
as  a  street  or  park,  a  different  situation  is  pre- 
sented. Such  properties  are  devoted  primarily 
to  general  and  public,  not  special  or  private, 
uses,  and  they  fall  within  almost  plenary  legis- 
lative power  and  control.  In  them,  all  citizens 
have  the  usual  and  ordinary  rights  in  an  equal 
degree  and  to  an  equal  extent  In  the  regula- 
tion thereof  the  Legislature  cannot  discriminate. 
But  as  regards  unusual  and  extraordinary 
rights  respecting  public  properties,  its  power 
of  control  and  regulation  is  much  more  exten- 
sive. Such  rights  are  in  the  nature  of  con- 
cessions by  the  public,  wherefore  the  Legisla- 
ture may  give  or  withhold  them  at  its  pleasure. 
It  may  give  them  for  some  purposes  and  with- 
hold them  for  others,  and  in  the  case  of  those 
given,  it  may,  upon  considerations  of  character, 
quality,  and  circumstances,  discriminate,  per- 
mitting some  things  of  a  general  class  or 
nature  to  be  done  and  refusing  to  permit 
others  of  the  same  general  class  to  be  done, 
or  extending  the  privilege  to  some  persons  and 
denying  it  to  others  because  of  differences  of 
character  or  capacity. 

"The  right  of  a  citizen  to  travel  upon  the 
highway  and  transport  his  property  thereon  in 
the  ordinary  course  of  life  and  business  differs 
radically  and  obviously  from  that  of  one  who 
makes  the  highway  his  place  of  business  and 
uses  it  for  private  gain,  in  the  running  of  a 
stage  coach  or  omnibus.  The  former  is  the 
usual  and  ordinary  right  of  a  citizen,  a  common 
right,  a  right  common  to  all;  while  the  latter 
is  special,  unusual,  and  extraordinary.  As  to 
the  former,  the  extent  of  legislative  power  is 
that  of  regulation;  but,  as  to  the  latter,  its 
power  is  broader;  the  right  may  be  wholly 
denied,  or  it  may  be  permitted  to  some  and 
denied  to  others,  because  of  its  extraordinary 
nature.  This  distinction,  elementary  and  fun- 
damental in  character,  is  recognized  by  all  the 
authorities." 

[2]  It  is  next  contended  that  the  ordinance 
is  unconstitutional  because  of  unequal  appli- 
cation, and  that  It  is  in  the  nature  of  class 
legislation.  This  argument  is  based  upon 
section  1  of  the  ordinance,  which  excludes 
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from  Its  provisions  street  cars,  taxlcabs,  au- 
tomobiles for  hire,  stages  running  to  points 
outside  the  city,  and  others.  This  subject 
is  fully  considered  in  Allen  v.  Belllngham, 
95  Wash.  12,  168  Pac.  18,  where  the  court 
had  under  consideration  a  not  dissimilar  or- 
dinance, and  after  extensively  reviewing  the 
authorities  and  discussing  the  distinctions 
to  be  drawn  between  the  several  classes 
mentioned,  held  squarely  against  appellant's 
contention. 

[3]  It  is  further  argued  that  the  ordi- 
nance is  in  conflict  with  the  statute  law,  and 
therefore  void.  This  precise  question  was 
also  presented  In  Allen  v.  Belllngham,  supra, 
exhaustively  treated,  and  decided  adversely 
to  appellant's  contention.  The  amendment 
since  made,  section  18,  chapter  69,  Laws  of 
1919,  does  not  in  any  way  lessen  the  effect  of 
that  decision,  nor  can  we  find  anything  in- 
consistent therewith  in  Seattle  v.  Rottweil- 
er, 101  Wash.  680, 172  Pac.  826.  In  Hadfleld 
v.  Lundln,  98  Wash.  667,  168  Pac.  616,  L.  R. 
A.  1918B,  909,  Ann.  Gas.  19180,  942,  the  lan- 
guage of  the  Allen  Case  is  quoted  with  ap- 
proval, even  to  that  portion  of  it  which  It 
was  there  said  might  be  obiter,  the  court 
saying  with  reference  thereto: 

"That  language  may  be  said  to  be  obiter,  but 
it  states  the  correct  principle  as  amply  sus- 
tained by  authority." 

[4]  Indeed  the  Allen  Case  answers  every 
contention  made  by  appellant,  and  is  abso- 
lutely controlling  here.  If,  as  appellant  con- 
tends, there  are  features  involved  here 
which  were  not  involved  there,  and  if  there 
be  language  there  used  which  was  pure  obi- 
ter, then  to  cure  that  objection  so  far  as 
we  may,  we  now  adopt  and  restate  the  lan- 
guage of  that  case  and  apply  it  to  this  as 
follows: 

"Bat  the  use  to  which  the  appellant  purposes 
putting  the  streets  is  not  their  ordinary  or 
customary  use,  but  a  special  one.  He  purposes 
using  them  for  the  transportation  of  passen- 
gers for  hire,  a  use  for  which  they  are  not 
primarily  constructed.  As  to  such  users  we 
think  the  power  of  the  municipality  is  plenary, 
in  so  far  as  this  particular  clause  of  the  stat- 
ute is  concerned.  It  denies  no  form  of  regu- 
lation pertaining  to  business  of  this  character, 
even  to  the  prohibition  of  the  business  entire- 
ly." 

And  to  sustain  that  language,  in  addition 
to  the  authorities  already  referred  to  and 
cases  therein  cited,  the  following  may  be 
considered:  Lutz  r.  New  Orleans  (D.  C.) 
235  Fed.  978;  Craddock  v.  San  Antonio  (Tex. 
Civ.  App.)  198  S.  W.  634;  New  Orleans  y. 
Le  Blanc,  139  La.  113,  71  South.  248;  Com- 
monwealth v.  Kingsbury,  199  Mass.  642,  8 
N.  E.  484,  L.  R  A.  1915E,  264,  127  Am.  St 
Rep.  513;  Fifth  Avenue  Coach  Co.  v.  New 
York,  221  U.  S.  467,  31  Sup.  Ot  709,  55  L. 


Ed.  816;  Cummins  v.  Jones,  79  Or.  276,  165 
Pac.  171. 

The  city  was  within  its  rights  In  refusing; 
a  permit  to  operate  over  a  route  already  ade- 
quately served,  and  the  judgment  of  the  trial 
court  is  affirmed. 

HOLCOMB,  C.  J.,  and  FDLLERTON, 
BRIDGES,  and  MOUNT,  JJ.,  concur. 


CROWL  v.  WEST  COAST  STEEL  CO.  et  aL 
(No.  16469.) 

(Supreme  Court  of  Washington.  Jan.  18, 1920.) 

1.  Appeal  and  error  «=>  978(1) — Discretion 
or  ooubt  in  granting  new  trial  review- 
able where  grounds  involve  matter  of 

LAW. 

The  doctrine  that  the  granting  of  a  new 
trial  is  within  the  discretion  of  the  trial  court, 
which  will  not  be  disturbed  on  appeal,  can  be 
applied  only  to  those  instances  where  the  trial 
court  has  so  acted  on  grounds  involving  ques- 
tions of  discretion  as  distinguished  from  grounds 
involving  questions  of  law. 

2.  Appeal  and  error  <8=>978<1)— Discretion 
or  court  in  granting  new  trial  review- 
able where  grounds  involve  hatter  ot 

LAW. 

A  trial  court  would  exercise  its  discretion  by 
granting  a  new  trial  because  it  believed  the 
evidence  was  insufficient  to  justify  the  verdict  or 
that  there  had  been  misconduct  on  the  part  of 
the  jury  or  some  of  the  parties  to  the  suit,  but 
where  a  new  trial  is  granted  because  the  court 
is  of  the  opinion  that  it  has  erred  in  some  mat- 
ter of  law,  such,  for  illustration,  as  the  giving 
or  the  refusing  to  give  certain  instructions,  or 
the  submitting  of  special  interrogatories,  there 
would  not  be  an  exercise  of  discretion  which  ap- 
pellate court  would  not  review. 

3.  Appeal  and  error  *=»706(2)— Appellate 
court  hat  go  outside  of  order  to  discov- 
er ground  fob  granting  new  trial. 

Where  the  record  shows  the  ground  on  which 
the  court  made  an  order  for  a  new  trial,  it 
cannot  be  said  that  the  appellate  court  on  appeal 
from  such  order  cannot  tell  whether  or  not  the 
trial  court  acted  in  the  exercise  of  its  discretion, 
or  because  of  some  supposed  erroneous  ruling 
involving  purely  legal  propositions,  simply  be- 
cause the  order  granting  the  new  trial  was  a 
general  one  and  did  not  designate  the  ground  up- 
on which  it  was  made. 

4.  Appeal  and  ebbob  <8=>207  —  Depriving 
counsel  or  right  to  argue  special  inter- 
rogatories in  absence  op  bequest  to  not 

REVIEWED. 

Where  appellee's  attorney  called  court's 
attention  to  special  interrogatories  which  he 
desired  to  have  submitted  under  Rem.  Coda 
1916,  S  341,  and  they  were  handed  to  the  clerk 
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and  filed,  and  the  court  inadvertently  failed  to 
instruct  the  jury  with  reference  to  the  interroga- 
tories, and  informed  the  Jury  after  argument, 
just  before  retiring,  that  it  would  send  ont  to  it 
special  interrogatories  to  be  answered  by  it, 
and  appellants'  counsel  then  objected,  appellant 
cannot  complain  that  he  was  deprived  of  a  right 
to  argue  such  interrogatories  to  the  jury,  where 
he  did  not  then  request  to  be  permitted  to  argue 
them  to  the  jury. 

5.  Appeal  and  error  <g= 1060(4)— Depriving 

COUNSEL  OF  RIGHT  TO  ABO  UK  SPECIAL  INTJCB- 
HOQATOBIES  NOT  PREJUDICIAL. 

Where  the  jury  found  a  general  verdict  for 
the  appellee,  and  the  answers  to  interrogatories 
are  not  inconsistent  with,  but,  on  the  contrary, 
conform  to,  such  verdict,  appellant  cannot 
complain  that  the  court  denied  him  the  right  to 
argue  such  interrogatories  to  the  jury* 

6.  Municipal  corporations  «$=> 705(10)— Or- 
dinabt  care  required  by  pedestrian 

CROSSING  STREET. 

The  care  required  of  a  pedestrian  crossing  a 
street  is  measured  by  the  care  which  wonld  be 
taken  under  like  circumstances  and  conditions 
by  a  reasonably  prudent  and  careful  man. 

7.  Municipal  corporations  «J=»706(7)— Ques- 
tion OF  CONTRIBUTORY  NEGLIGENCE  OF  PE- 
DESTRIAN CROSSING  STREET  ORDINARILY  FOR 
JURY. 

Ordinarily  it  should  be  left  to  the  jury  to 
say  whether  or  not,  under  the  particular  con- 
ditions existing,  a  pedestrian  crossing  a  street 
would  be  guilty  of  negligence  if  he  did  not  con- 
stantly keep  on  the  lookout  for  danger. 

8.  Municipal  corporations  «=> 706(10) — Pe- 
destrian crossing  street  between  in- 
tersections CONTRARY  TO  ORDINANCE  NEG- 
LIGENT PER  BE.  x 

A  pedestrian  who  crossed  a  street  between 
intersections  was  gnilty  of  negligence  as  a 
matter  of  law,  under  Tacoma  Ordinance  No. 
6626,  |  23,  giving  vehicles  the  right  of  way  be- 
tween street  intersections. 

0.  Municipal  corporations  <8=>706(7)— Neg- 
ligent PEDESTRIAN  SHOULD  NOT  NECESSARI- 
LY BE  NONSUITED. 

A  pedestrian  negligent  as  a  matter  of  law 
in  crossing  a  street  between  intersections  should 
not  necessarily  be  nonsuited  in  an  action  for 
damages  occasioned  by  being  run  down  by  an 
automobile,  as  It  would  still  be  for  the  jury  to 
determine  certain  other  features,  such  as  wheth- 
er his  negligence  contributed  to  bis  injury,  or 
whether  the  defendant  saw  or  should  have  seen 
him  in  time  to  have  avoided  the  injury. 

10.  Municipal  corporations  «=>706(8)— Fa- 
vorable INSTRUCTION  IN  ACTION  FOR  INJURY 
IN  COLLISION  HARMLESS. 

In  action  for  injuries  to  a  pedestrian  who 
in  crossing  a  street  between  intersections  vio- 
lated a  city  ordinance,  an  instruction  "that 
at  other  places  than  at  crossings  the  law  plac- 
es upon  the  pedestrian  the  necessity  of  con- 
tinuous observation  and  avoidance  of  injury" 
was  as  favorable  to  the  pedestrian  as  he  was 
entitled  to  have  it 
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BRIDGES,  J.  This  was  a  suit  for  personal 
Injuries.  The  complaint  In-  substance,  al- 
leged that  near  the  intersection  of  Twenty- 
First  and  Junette  streets,  in  Tacoma,  Wash., 
the  defendants  negligently  caused  their  auto- 
mobile to  run  against  and  over  the  plaintiff, 
thereby  injuring  him.  mils  location  Is  in 
the  residence  portion  of  the  city.  Tbe  de- 
fendants denied  negligence  and  set  up  con- 
tributory negligence  as  a  cause  of  the  injury. 
There  was  a  verdict  against  the  plaintiff 
and  In  favor  of  the  defendants.  The  plain- 
tiff asked  for  a  new  trial  based  upon  the 
various  statutory  grounds.  The  court  later 
made  an  order  granting  such  new  trial.  The 
appeal  Is  from  that  order. 

[1,2]  We  are  met  at  the  outset  with  the 
contention  of  respondent  that  the  granting 
of  a  new  trial  Is  within  the  discretion  of  the 
trial  court  and  that  this  court  will  not 
interfere  with  the  exercise  of  such  discre- 
tion except  for  manifest  abuse  thereof.  That 
such  Is  the  general  rule  In  this  state  can- 
not be  denied.  Nordeen  Iron  Works  v.  Ruck- 
er,  83  Wash.  126,  145  Pac  219;  Snider  v. 
Washington  Water  Power  Co.,  66  Wash. 
608,  120  Pac.  88;  Gardner  v.  Lovegren,  27 
Wash.  356,  67  Pac.  615;  Dunkle  v.  Spokane 
Falls,  etc.,  Ry.,  20  Wash.  254,  55  Pac.  61. 
However,  the  doctrine  that  the  granting  of 
a  new  trial  Is  .In  the  discretion  of  the  trial 
court  can  be  applied  only  to  those  Instances 
where  the  trial  court  has  so  acted  on  grounds 
Involving  questions  of  discretion  as  distin- 
guished from  grounds  involving  questions 
of  law.  For  illustration,  the  court  would 
exercise  Its  discretion  by  granting  a  new 
trial  because  he  believed  the  evidence  was 
Insufficient  to  justify  the  verdict  or  that 
there  had  been  misconduct  on  the  part  of 
tbe  jury  or  some  of  the  parties  to  the  suit. 
But  where  a  new  trial  is  granted  because 
the  court  Is  of  the  opinion  that  he  has  erred 
in  some  matter  of  law,  such,  for  illustration, 
as  the  giving  or  the  refusing  to  give  certain 
instructions  there  would  not  be  an  exercise 
of  discretion.  In  the  case  of  Dunkle  v.  Spo- 
kane Falls,  etc.,  supra,  the  trial  court  granted 
a  new  trial  for  the  reason  that  he  was  of  the 
opinion  that  he  had  erred  In  denying  the 
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plaintiff's  motion  to  dismiss  the  action.  Ibis 
court  said: 

"Respondent  invokes  the  familiar  rule  that 
a  motion  for  a  new  trial  is  a  matter  addressed 
to  the  discretion  of  the  lower  court,  and  that 
the  order  of  the  court  will  not  be  disturbed  un- 
less the  record  discloses  an  abuse  of  discretion. 
But  it  will  be  observed  in  this  case  that  the 
order  was  based  upon  the  sole  ground  that  the 
court  committed  error  in  denying  plaintiff's  ap- 
plication to  dismiss  his  action.  This  raises  a 
clean-cut  legal  proposition,  not  involving  in  its 
determination  the  exercise  of  any  discretion, 
and  there  is  nothing  in  the  general  rule  which 
will  prevent  this  court  from  reviewing  the  or- 
der." 

In  the  case  of  Gardner  v.  Lovegren,  supra, 
this  court  said: 

"It  is  true  that  the  granting  of  a  motion  for 
a  new  trial  is,  in  a  certain  sense,  discretionary 
with  the  trial  court ;  and,  if  it  were  upon  mat- 
ters of  fact,  the  appellate  court  would  hesitate 
to  set  aside  an  order  made  by  the  trial  court, 
unless  it  plainly  appeared  that  the  discretion 
was  abused.  But  in  the  case  at  bar  it  is  a 
pure  "question  of  law,  and  this  court  will  act 
upon  it  independently  and  uncontrolled  by  the 
judgment  of  the  lower  court,  as  it  would  upon 
any  other  question  of  law  which  was  brought 
to  it  upon  appeal." 

[3]  But  the  respondent  Insists  that,  inas- 
much as  the  order  granting  the  new  trial 
was  a  general  one  and  did  not  designate  the 
grounds  upon  which  it  was  made,  this  court 
cannot  tell  whether  the  trial  court  acted  in 
the  exercise  of  Its  discretion  or  because  of 
some  supposed  erroneous  ruling  involving 
purely  legal  propositions.  We  are  convinced, 
however,  that  the  record  shows  the  grounds 
upon  which  the  court  made  its  order  for  a 
new  trial.  The  court  was  considering  four 
propositions,  as  follows:  (1)  Alleged  miscon- 
duct of  one  or  more  of  the  Jurors;  (2)  al- 
leged misconduct  of  defendant's  attorneys 
in  addressing  the  jury;  (3)  submitting  to 
the  jury  certain  special  interrogatories  with- 
out having  given  permission  to  plaintiff's 
attorneys  to  argue  thereupon;  and  (4)  the 
giving  by  the  court  of  its  instruction  No.  17. 
The  record  makes  It  plain  that  the  trial 
court  did  not  grant  the  motion  for  a  new 
trial  on  either  of  the  first  two  grounds.  The 
court  said: 

"I  think  there  was  misconduct  of  the  jury, 
but  not  very  serious.  *  *  *  I  cannot  bind 
the  Supreme  Court  on  what  they  will  review. 
I  do  not  think  there  was  any  misconduct  of 
counsel,  but  I  do  not  know  what  the  Supreme 
Court  might  think." 

Later  the  court  made  and  filed  In  the 
cause  a  memorandum  decision  wherein  It 
Is  stated  that — 

A  new  trial  "is  granted  in  this  action  for 
error  in  instruction  No.  17,  presented  by  the 
defendants;  also  for  misconduct  of  jury  and 


error  in  the  submitting  of  Interrogatories.  The 
last  ground  standing  alone  would  not  require  a 
new  trial,  but  the  error  in  instructions  makes  a 
new  trial  mandatory." 

It  is  therefore  plain  that  the  court  did 
not  grant  a  new  trial  on  the  ground  of  mis- 
conduct of  counsel  or  misconduct  of  the  jury, 
but  chiefly  because  of  instruction  No.  17, 
and  probably  to  some  extent  because  of  the 
manner  In  which  special  interrogatories  were 
submitted  to  the  Jury.  These  Involve  purely 
legal  questions  which  this  court  will  review. 
We  may  say,  however,  in  passing,  that  we 
have  carefully  examined  the  record  with 
reference  to  charges  of  misconduct  of  coun- 
sel and  jury,  and  we  are  convinced  that  the 
record  fails  to  show  anything  with  reference 
thereto  which  would  justify  the  granting  of 
a  new  trial.  This  then  leaves  us  to  determine 
whether  or  not  the  manner  of  submitting 
special  interrogatories  to  the  jury  or  the 
giving  of  instruction  No.  17  constituted  such 
error  as  would  justify  the  granting  of  a  new 
trial. 

[4]  The  record  shows  that  at  the  close  of 
the  testimony  and  before  the  court  gave  Its 
Instructions  and  before  the  argument  to  the 
Jury  defendant's  attorney,  in  open  court, 
called  the  court's  attention  to  certain  special 
Interrogatories  which  he  desired  to  have 
submitted  to  the  jury.  They  were  then 
handed  to  the  clerk  and  were  by  him  filed 
in  the  cause.  When  the  court  Instructed  the 
jury,  he  did  not  make  any  mention  of  the 
special  interrogatories.  After  the  argument 
to  the  Jury  and  immediately  before  it  retired 
to  deliberate  on  Its  verdict,  the  court  in- 
formed it  that  he  would  send  out  to  it  four 
special  interrogatories  to  be  answered  by  it 
This,  It  seems,  was  the  first  plaintiff's  at- 
torneys had  heard  of  any  special  interroga- 
tories. They  then,  In  the  presence  of  the 
jury,  objected  to  the  interrogatories  or  spe- 
cial findings  because  they  were  not  submitted 
to  the  Jury  in  time  for  or  prior  to  argument 
Nothing  farther  seems  to  have  been  done 
or  said  in  regard  to  these  interrogatories, 
except  they  were  sent  to  and  answered  by 
the  jury.  Respondent  now  contends  that 
he  had  a  right  to  argue  these  special  inter- 
rogatories to  the  Jury  and  thereby  assist 
them  in  making  correct  answers,  and  that 
It  was  error  to  deprive  him  of  that  right 
Section  341,  Rem.  Code  1915,  provides: 

"Any  party  may,  when  the  evidence  is  dosed, 
submit  in  distinct  and  concise  propositions  the 
conclusions  of  fact  which  he  claims  to  be  estab- 
lished, or  the  conclusions  of  law  which  he  de- 
sires to  be  adjudged,  or  both.  They  may  be 
written,  and  handed  to  the  court,  or,  at  the  op- 
tion of  the  court,  oral,  and  entered  in  the  judge's 
minutes." 

It  would  appear  that  attorneys  for  defend- 
ant did  everything  the  statute  required  of 
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them.  We  have  no  doubt  that  plaintiff's 
attorney  had  the  right  to  argue  these  Inter- 
rogatories to  the  jury,  and.  If  the  court  had 
refused  such  permission,  it  would  probably 
bave  been  error.  Snider  v.  Washington 
Water  Power  Co.,  66  Wash.  698,  120  Pac 
88;  Pittsburg,  etc,  v.  Llghthelser,  168  Ind. 
438,  78  N.  E.  1083;  Lattery  v.  Gypsum  Co., 
92  Kan.  475,  141  Pac.  241;  Stacy  v.  Cook, 
62  Kan.  50,  61  Pac.  899.  However,  the  record 
fails  to  disclose  any  request  by  the  plaintiff 
to  be  permitted  to  argue  the  Interrogatories 
to  the  Jury.  Evidently  the  failure  of  the 
court  to  instruct  the  jury  with  reference  to 
the  Interrogatories  at  the  time  of  giving  the 
general  instructions  was  merely  an  Inad- 
vertence. We  have  no  doubt,  even  after  the 
general  argument,  that  the  court  would  have 
granted  such  a  request  had  it  been  made, 
but  the  failure  to  make  it,  we  think,  deprives 
the  plaintiff  of  the  privilege  of  now  claim- 
ing error  on  that  account. 

[6]  But  there  Is  another  reason  why  there 
was  no  prejudicial  error  in  this  regard.  The 
Jury  found  a  general  verdict  for  the  defend- 
ants, and  the  answers  to  the  interrogatories 
are  not  Inconsistent  with,  but,  on  the  con- 
trary, conform  to,  such  verdict  The  an- 
swers to  special  Interrogatories  did  not  add 
to  or  subtract  from  the  general  verdict  The 
parties  are  right  where  they  would  have 
been  had  there  been  no  special  verdict.  It 
is  therefore  perfectly  plain  to  us  that  the 
error  of  the  court  If  any,  in  depriving  plain- 
tiff's counsel  of  the  opportunity  of  arguing 
the  special  Interrogatories  to  the  Jury,  Is 
without  prejudice,  and  would  not  justify 
the  granting  of  a  new  trial. 

[6, 7]  The  giving  of  instruction  No.  17 
presents  an  interesting  question.  It  Is  as 
follows: 

"Ton  are  further  instructed  that  at  other 
places  than  at  crossings  the  law  places  upon 
the  pedestrian  the  necessity  of  continuous  ob- 
servation and  avoidance  of  injury." 

The  trial  court  concluded  that  this  instruc- 
tion did  not  state  the  law,  and,  chiefly  for 
that  reason,  granted  a  new  trial.  Respond- 
ents contend  that  this  instruction  Invaded 
the  province  of  the  Jury.  Under  ordinary 
circumstances  and  In  the  absence  of  statute 
or  local  ordinance  Influencing  or  controlling 
the  situation,  we  would  be  disposed  to  agree 
with  this  contention.  This  court  has  uni- 
formly held  that  the  care  required  of  a  plain- 
tiff is  measured  by  the  care  which  would 
be  taken,  under  like  circumstances  and  con- 
ditions, by  a  reasonably  prudent  and  care- 
ful man.  Ordinarily  it  should  be  left  to 
the  jury  to  say  whether  or  not  under  the 
particular  conditions  existing,  a  plaintiff 
would  be  guilty  of  negligence  if  he  did  not 
constantly  keep  on  the  lookout  for  danger. 


The  cases  generally  are  to  this  effect  Gra- 
ham v.  Hagmann,  270  111.  252,  110  N.  E. 
337;  Bump  v.  Woods,  50  Ind.  App.  847,  98 
N.  E.  369;  Beeman  v.  Puget  Sound,  etc., 
Co.,  79  Wash.  137,  139  Pac.  1087;  Helliesen 
▼.  Seattle  Electric  Co.,  56  Wash.  278,  105 
Pac  458;  Minor  v.  Stevens,  65  Wash.  423, 
118  Pac.  813, 42  Ik  R.  A.  (N.  S.)  1178 ;  Harder 
v.  Matthews,  67  Wash.  487,  121  Pac  883; 
Aiken  v.  Metcalf,  90  Vt  196,  97  Atl.  669; 
Partlow  v.  HI.  Cent  By.,  150  HI.  821,  87  N. 
E.  663;  Gerhard  v.  Ford  Motor  Co.,  155 
Mich.  618,  119  N.  W.  904,  20  L.  B,  A.  (N.  S.) 
282;  Hennessey  v.  Taylor,  189  Mass.  683, 
76  N.  B.  224,  3  L.  B.  A.  (N.  S.)  845,  4  Ann. 
Cas.  896;  Knapp  v.  Barrett,  216  N.  I.  226, 
110  N.  B.  428. 

The  appellants,  however,  point  out  that 
the  words  of  instruction  No.  17  were  taken 
from  the  opinion  of  this  court  in  the  case  of 
Johnson  v.  Johnson,  85  Wash.  18,  147  Pac. 
649.  In  that  case  the  court  in  discussing 
the  care  required  under  an  ordinance  which 
gave  the  right  of  way  to  pedestrians  at  in- 
tersections of  streets  and  the  right  of  way 
elsewhere  to  automobiles,  said: 

"If  the  conceded  right  of  way  means  anything 
at  all,  it  puts  the  necessity  of  continuous  ob- 
servation and  avoidance  of  injury  upon  the  driv- 
er of  the  automobile  when  approaching  a  cross- 
ing, just  as  the  necessity  of  the  case  puts  the 
same  higher  degree  of  care  upon  the  pedestrian 
at  other  places  than  at  crossings." 

But  the  court  used  that  language  as  ap- 
plicable to  the  facts  of  that  case.  Circum- 
stances may  arise  where  the  court  may  say, 
as  a  matter  of  law,  that  it  would  be  the  duty 
of  the  plaintiff  In  crossing  the  street  to  be 
constantly  on  the  lookout  to  avoid  danger. 

But  there  Is  involved  in  this  case  an  ordi- 
nance of  the  city  of  Tacoma  reading  as 
follows: 

"Pedestrians  shall  cross  streets  only  at  street 
intersections  and  places  designated  as  cross- 
walks, and  at  such  points  they  shall  have  the 
right  of  way  over  all  vehicles.  Between  street 
intersections  and  crossings  vehicles  Bhall  have 
the  right  of  way."  Ordinance  No.  6626,  |  23. 

This  ordinance  not  only  gives  the  right  of 
way  to  vehicles  between  intersections  of 
streets,  but  practically  denies  to  pedestrians 
the  right  to  cross  any  street  except  at  street 
intersections  or  places  designated  as  cross- 
walks. A  pedestrian  who  crosses  the  street 
at  a  place  other  than  at  street  Intersections 
or  crosswalks  does  so  in  direct  violation  of 
the  specific  provisions  of  this  ordinance. 
Manifestly  this  ordinance  was  passed  with 
the  view  of  lessening,  if  possible,  the  number 
of  injuries  occurring  in  city  streets  as  the 
result  of  pedestrians  being  run  over  by  auto- 
mobiles. There  are  in  this  state  many  ordi- 
nances and  statutes  regulating  street  and 
highway  traffic.    They  forbid  the  driving 
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of  automobiles  faster  than  at  certain  fixed 
rates;  they  require  that  toe  automobile  be 
driven  on  the  right-hand  aide  of  the  street; 
Ehey  require  on  each  automobile  certain  head 
and  tail  lights;  they  require  that  the  auto- 
mobile sound  its  horn  under  certain  circum- 
stances ;  and  many  other  like  provisions  de- 
signed for  the  protection  of  the  traveler, 
whether  by  wagon,  automobile,  or  on  foot. 
This  court  has  uniformly  held  that  a  viola- 
tion of  these  ordinances  and  statutes  Is  negli- 
gence per  se.  T raver  v.  Spokane  Street  R. 
R.  Co.,  25  Wash.  225,  66  Pac.  284 ;  Engelker 
v.  Seattle  Electric  Co.,  60  Wash.  196,  96 
Pac.  1039;  Ballard  v.  Collins,  63  Wash. 
493,  115  Pac.  1060;  Hlllebrant  v.  Manz,  71 
Wash.  250,  128  Pac  892;  Anderson  v.'  Kin- 
near,  80  Wash.  638, 141  Pac  1151 ;  Mickelson 
v.  Fischer,  81  Wash.  423, 142  Pac  1160;  John- 
son v.  Etoltman,  88  Wash.  595,  153  Pac.  331; 
Ludwigs  v.  Dumas,  72  Wash.  68, 129  Pac  903. 

[1-10]  Under  the  doctrine  of  these  cases, 
and  others  which  might  be  cited,  it  must  be 
held  that,  If  the  plaintiff,  at  the  time  of  his 
injury,  was  crossing  the  street  between  inter- 
sections, he  did  so  in  violation  of  the  ordi- 
nance we  have  quoted,  and  was  guilty  of 
negligence  as  a  matter  of  law.  It  would  not, 
of  course,  necessarily  follow  from  this  that, 
In  a  case  where  the  plaintiff'  admits  viola- 
tion of  the  ordinance,  he  should  be  nonsuited, 
because  it  would  still  be  for  the  Jury  to  de- 
termine certain  other  features,  such  as  wheth- 
er his  negligence  contributed  to  his  Injury,  or 
whether  the  defendant  saw  or  should  have 
seen  him  in  time  to  have  avoided  the  injury. 
But  If  the  plaintiff,  because  of  the  violation 
of  such  an  ordinance  as  we  have  here,  be 
guilty  of  negligence  per  se,  then  certainly  it 
would  be  his  duty  to  be  constantly  on  the 
lookout  to  avoid  injury.  To  say  the  least 
of  it,  the  court  may  say,  as  a  matter  of  law, 
that  where  one  is  on  the  street  in  violation 
of  the  express  provisions  of  an  ordinance, 
reasonable  care,  under  the  circumstances,  re- 
quires him  to  constantly  observe.  In  fact, 
it  may  be  doubtful,  whether,  under  these 
circumstances,  the  question  of  reasonable 
care  on  the  part  of  the  plaintiff  Is  at  all 
Involved.  That  question,  however,  is  not 
before  us,  and  we  do  not  decide  it  But  we 
do  hold  that  the  Instruction  given  by  the 
court  was  as  favorable  to  the  plaintiff  as 
he  was  entitled  to  have  it,  and  that  there 
was  no  error  in  giving  It 

It  follows  from  what  has  been  said  that 
the  court  erred  in  granting  a  new  trial,  and 
the  cause  is  reversed  and  remanded,  with 
instructions  to  the  lower  court  to  set  aside 
the  order  granting  a  new  trial,  and  to  enter 
Judgment  for  defendants  upon  the  verdict 
of  the  Jury. 

HOLCOMB,  C.  J.,  and  TOLMAN,  MOUNT, 
and  FULLERTON,  JJ.,  concur. 


STATE  y.  GIAUDRONH.  (No.  15635.) 
(Supreme  Court  of  Washington.  Jan.  12, 1920.) 

1.  Statutes  <8=159— Later  supersedes  foe- 

MER  OONFLICTINQ  statute. 
If  there  is  a  conflict  between  two  statute*, 
the  earlier  statute  is  superseded  by  the  later. 

2.  Intoxicating  liquors  «=»139— Possession 
for  person aii  use  prohibited. 

Laws  1917,  p.  60,  I  17h,  prohibits  entirely 
the  use  of  intoxicating  liquors  as  a  beverage, 
or  the  possession  thereof  for  any  purpose  except 
those  specified,  and  prohibits  the  possession  of 
liquor  obtained  prior  to  its  passage,  notwith- 
standing section  23  and  other  sections  relatiiv 
to  the  giving  of  liquor  to  guests  in  private 
dwellings,  etc 

3.  Intoxicating  liquors  <8=>17  —  Statotk 
prohibiting  possession  op  intoxicating 
liquors  not  unconstitutional. 

Laws  1917,  p.  60,  |  17b,  absolutely  pro- 
hibiting the  having  in  possession  of  intoxicating 
liquors  for  personal  use  or  any  other  use  ex- 
cept those  specified,  is  not  unconstitutional  as 
an  abridgment  of  inherent  rights  of  the  in- 
dividual. 

Department  2. 

Appeal  from  Superior  Court  Kittitas  Coun- 
ty; John  B.  Davidson,  Judge 

Joe  Qiaudrone  was  convicted  of  a  viola- 
tion of  the  act  relating  to  the  manufacture, 
keeping,  sale,  and  disposition  of  intoxicating 
liquors,  and  he  appeals.  Affirmed. 

Pruyn  &  Hoeffler,  of  Ellensburg,  for  appel- 
lant 

Arthur  McGuire  and  C.  R.  Hadley,  both  of 
Ellensburg,  for  the  State. 

FUIiLERTON,  J.  The  defendant  Gland- 
rone,  was  convicted  by  a  Jury  of  a  violation 
of  the  act  relating  to  the  manufacture,  keep- 
ing, sale  and  disposition  of  Intoxicating  liq- 
uors, and  appeals  from  the  Judgment  pro- 
nounced against  him. 

The  facts  of  the  case  are  not  in  dispute, 
The  defendant  in  the  fall  of  the  year  1914 
manufactured  a  quantity  of  grape  wine,  some 
40  gallons  of  which  he  had  in  his  possession 
on  December  27,  1918.  The  wine  was  kept 
at  his  private  home,  for  the  use  of  himself 
and  his  family  as  a  beverage,  without  Intent 
or  purpose  to  sell  or  dispose  of  it  in  barter 
or  traffic  The  wine  was  an  Intoxicating  liq- 
uor other  than  alcohol,  and  the  defendant 
was  not  at  the  time  a  regularly  ordained 
clergyman,  priest  or  rabbi  actually  engaged 
in  ministering  to  a  religious  congregation. 

At  the  appropriate  time  during  the  course 
of  the  trial  the  defendant  requested  the 
court  to  instruct  the  Jury  that  upder  the 
facts  shown  it  was  their  duty  to  find  the  de- 
fendant not  guilty.  The  court  declined  bo 
to  charge,  but  on  the  contrary,  charged  that 
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It  was  Immaterial  for  them  to  Inquire  when 
possession  of  the  liquor  was  first  obtained, 
or  the  purposes  for  which  it  was  Intended  to 
be  used,  and  If  they  were  convinced  by  the 
evidence  beyond  a  reasonable  doubt  that  the 
defendant  had  In  his  possession  at  the  time 
named  in  the  information,  namely,  December 
27,  1918,  the  wine  described,  and  that  it  was 
an  Intoxicating  liquor  other  than  alcohol, 
and  that  the  defendant  was  not  then  an  or- 
dained clergyman,  priest,  or  rabbi  actually 
engaged  in  ministering  to  a  religious  con- 
gregation, they  should  find  the  defendant 
guilty  as  charged  in  the  information. 

In  this  court  the  defendant  makes  two 
principal  contentions.  He  contends:  First, 
that  the  prohibition  acts  do  not  make  the 
mere  having  in  possession  of  intoxicating 
liquor  a  crime,  when  it  is  kept  for  the  sole 
use  of  the  possessor  as  a  beverage  without 
Intent  or  purpose  to  traffic  therein;  and, 
second,  that  If  the  act  is  so  construed,  it  Is 
violation  of  fundamental  rights  guaranteed 
the  Individual  by  the  state  and  federal  Con- 
stitutions. 

[1]  Noticing  the  first  of  these  contentions, 
it  is  not  to  be  denied  that  the  acts  in  consid- 
eration contain  language  which  In  its  natural 
and  unrestricted  meaning  makes  It  an  offense 
for  any  person,  other  than  a  person  of  a  cer- 
tain designated  class,  to  have  In  his  posses- 
sion intoxicating  liquor  other  than  alcohol. 
Section  ITh  of  the  act  of  1917  (Laws  1917,  p. 
46),  which  Is  amendatory  of  the  original 
prohibition  act  known  as  Initiative  Measure 
No.  8,  expressly  declares  that — 

"It  shall  be  unlawful  for  any  person  other 
than  a  regularly  ordained  clergyman,  priest  or 
rabbi  actually  engaged  in  ministering  to  a  re- 
ligious congregation,  to  have  in  his  possession 
any  intoxicating  liquor  other  than  alcohol." 
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But  it  is  contended,  If  we  have  correctly 
gathered  the  meaning  of  the  appellant's 
learned  counsel,  that  this  particular  section 
Is  not  to  be  given  a  literal  effect  as  to  do  so 
would  make  It  inconsistent  with  the  other 
provisions  of  the  act,  and  inconsistent  with 
the  general  tenor  of  the  act  taken  as  a  whole. 
The  particular  provisions  pointed  out  are 
the  concluding  clause  of  section  4  of  the 
original  act  (Laws  1915,  p.  S),  which  was  not 
repealed  by  the  amendatory  act,  and  which 
provides  that  It  shall  not  be  unlawful  for  a 
person  to  give  away  Intoxicating  liquor,  to 
be  drunk  on  the  premises,  to  a  guest  in  his 
private  dwelling  or  apartment,  which  Is 
not  a  place  of  public  resort,  and  section  23 
of  the  amendatory  act,  which  provides  that 
In  any  prosecution  for  a  violation  of  the  act 
It  shall  be  competent  to  prove  possession  of 
Intoxicating  liquor,  and  that  such  proof 
"shall  be  prima  fade  evidence  that  said 
liquor  was  so  held  and  kept  for  the  purposes 
of  unlawful  sale  or  distribution";  the  argu- 
ment with  reference  to  these  provisions  being 
that,  if  It  Is  lawful  to  give  intoxicating  liq- 


uor away  In  any  manner,  and  If  possession 
Is  only  prima  fade  evidence  of  a  violation 
of  the  law,  it  cannot  have  been  meant  that 
mere  possession  Is  also  a  violation  of  the 
law.  But  as  to  the  first  of  these  sections  It 
will  be  noticed  that  It  is  a  part  of  the  orig- 
inal initiative  measure,  and  that  the  section 
dted  as  containing  the  prohibition  Is  amend- 
atory of  the  original  measure  and  a  later 
expression  of  the  legislative  will.  In  so  far 
as  there  is  a  conflict  between  them,  the  ear- 
lier provision  Is  superseded  by  the  later,  and 
in  so  far  as  the  language  of  the  later  section 
is  direct  and  mandatory  and  free  from  am- 
biguity, It  is  to  be  construed  without  ref- 
erence to  the  language  of  the  earlier  pro- 
visions. That  there  Is  a  conflict  must  be 
conceded.  A  man  cannot  lawfully  give  bis 
neighbor  drink  of  that  which  he  may  not 
himself  lawfully  possess.  But  It  is  also  true 
that  the  later  act  Is  in  its  language  direct 
and  mandatory  without  ambiguity.  We  can- 
not, therefore  but  conclude  that  the  earlier 
provision  was  superseded  by  the  later  one. 

A  reading  of  the  act  will  disdose  the  pur- 
pose of  the  other  provision  dted.  It  had 
defined  a  "Jointlst"  as  a  person  who  opens 
up,  conducts,  or  maintains,  either  as  prlnd- 
pal  or  agent,  any  place  for  the  unlawful  sale 
of  Intoxicating  liquor,  and  a  "bootlegger"  as 
any  person  who  carries  about  with  him  in- 
toxicating liquor  for  the  purpose  of  unlaw- 
ful sale,  making  these  acts  punishable  as 
felonies,  while  other  violations  are  punish- 
able as  misdemeanors.  Since  the  provision 
in  consideration  relates  to  unlawful  sales,  it 
must  be  read  in  connection  with  those  pro- 
visions of  the  act  to  which  It  can  relate,  not 
as  superseding  mandatory  provision  with 
which.  It  can  have  relation  other  than  by  an 
inference  more  or  less  remote.  But,  more 
than  this,  the  section  but  prescribes  a  rule 
of  evidence,  and  it  is  not  the  rule  that  one 
section  of  a  statute  so  limited  will  In  Itself 
be  allowed  to  control  or  supersede  plain 
mandatory  provision  of  the  same  statute, 
although  subsequent  In  place  In  the  statute 
and  apparently  otherwise  meaningless. 

[2]  The  argument  founded  upon  the  gen- 
eral tenor  of  the  acts  we  cannot  think  ten- 
able. The  various  provisions  of  the  act  are 
too  extended  to  be  Inserted  here,  but  a  study 
of  Its  several  provisions  convinces  us  that  it 
was  the  purpose  of  the  Legislature  to  pro- 
hibit entirely  the  use  of  intoxicating  liquors 
as  a  beverage,  or,  as  the  current  phrase  ex- 
pressed it,  "make  the  state  bone  dry." 

The  case  of  State  v.  Eden,  92  Wash.  1, 158 
Pac.  987,  159  Pac  700,  is  dted  as  supporting 
the  conclusion  that  possession  of  liquor  law- 
fully acquired  prior  to  the  passage  of  the 
initiatory  measure  Is  not  a  violation  of  the 
provisions  of  the  act.  But  that  case  was 
dedded  prior  to  the  passage  of  the  amenda- 
tory act,  which  allowed  a  limited  use  of  in- 
toxicating liquors,  and  when  It  did  not  con- 
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tain  the  sweeping  provision  now  found  in 
the  section  before  cited  designated  as  sec- 
tion 17h.  The  decision  was  based  on  the  pro- 
visions of  the  act  many  of  which  have  been 
•directly  repealed.  Plainly  it  was  not  there 
isserted,  or  intended  to  be  asserted,  that  the 
itate  may  not  make  criminal  the  possession 
of  intoxicating  liquor  whensoever  or  how- 
soever acquired. 

[3]  In  support  of  his  second  contention 
the  defendant  points  to  no  specific  provision 
of  the  Constitution  that  has  been  violated. 
His  argument  is,  as  we  gather  it,  that  the 
mere  possession  of  intoxicating  liquor  kept 
for  one's  own  use  is  not  inherently  Injurious 
to  the  health,  morals,  or  safety  of  the  public, 
and  that  therefore  legislation  prohibiting 
such  having  In  possession  is  not  a  legitimate 
exercise  of  the  police  power,  but  Is,  on  the 
contrary,  void  as  an  unjustified  abridgment 
of  Inherent  rights  of  the  Individual.  There 
are  cases  which  support  the  principle  con- 
tended for,  and  it  may  be  that  the  weight  of 
authority  is  with  that  side  of  the  contro- 
versy. See  Cortland  v.  Larson,  273  111.  602, 
113  N.  B.  51,  Ann.  Cas.  1916E,  775.  But  we 
think  the  better  reason  is  with  the  contrary 
view,  and  it  has  in  its  support  the  federal 
Supreme  Court.  In  the  recent  case  of  Crane 
v.  Campbell,  245  U.  S.  304,  88  Sup.  Ct  98, 
62  L.  Ed.  304,  the  court  had  before  it  a  stat- 
ute of  the  state  of  Idaho  making  it  a  crim- 
inal offense  for  any  one  to  have  In  possession 
intoxicating  liquors  except  for  a  limited 
purpose.  It  was  contended  that  the  statute 
was  violative  of  the  federal  Constitution 
(Amend.  14),  which  declares: 

"No  state  shall  make  or  enforce  any  law 
*rhich  shell  abridge  the  privileges  or  immunities 
of  citizens  of  the  United  States ;  nor  shall  any 
state  deprive  any  person  of  life,  liberty,  or  prop- 
erty without  due  process  of  law." 

The  court  in  passing  upon  the  contention 
used  this  language: 

"It  must  now  be  regarded  as  settled  that,  on 
account  of  their  well-known  noxious  qualities 
and  the  extraordinary  evils  shown  by  experience 
commonly  to  be  consequent  upon  their  use,  a 
state  has  power  absolutely  to  prohibit  manufac- 
ture, gift,  purchase,  sale,  or  transportation  of 
intoxicating  liquors  within  its  borders  without 
violating  the  guaranties  of  the  Fourteenth 
Amendment.  Bartemeyer  v.  Iowa,  18  Wall.  129 
[21  L.  Ed.  929] ;  Beer  Company  v.  Massachu- 
setts, 97  U.  S.  25,  33  [24  L,  Ed.  989];  Mugler 
v.  Kansas,  123  U.  S.  623,  662  [8  Sup.  Ct  273, 
31  L.  Ed.  205];  Crowley  v.  Christensen,  137  U. 
S.  86,  91  [11  Sup.  Ct.  13,  34  L.  Ed.  620]; 
Purity  Extract  Co.  v.  Lynch,  226  U.  S.  192, 
201  [33  Sup.  Ct  44,  57  L.  Ed.  184] ;  Clark  Dis- 
tilling Co.  v.  Western  Maryland  Ry.  Co.,  242 


U.  S.  811,  820,  821  [37  Sup.  Ct  180,  61  L  Ed. 
326,  L.  R.  A.  1917B,  1218,  Ann.  Cas.  1917B, 
845];  Seaboard  Air  Line  Ry.  v.  North  Carolina 
[245  TJ.  S.  298,  88  Sup.  Ct  96,  62  L.  Ed.  299], 
"As  the  state  has  the  power  above  indicated 
to  prohibit,  it  may  adopt  such  measures  as  are 
reasonably  appropriate  or  needful  te/render  ex- 
ercise of  that  power  effective.  Barfth  v.  Illinois, 
184  U.  S.  425  [22  Sup.  Ct  425,  46  L.  Ed.  623]; 
Sils  r.  Hesterberg,  211  U.  S.  31  [29  Sup.  Ct 
10,  58  L.  Ed.  75];  Mnrphy  v.  California,  225 
U.  S.  623  [82  Sup.  Ct  697,  56  L.  Ed.  1229,  41 
L.  R.  A.  (N.  S.)  153] ;  and  Rast  v.  Tan  Demaa 
&  Lewis  Co.,  240  U.  S,  842,  364  [36  Sop.  a 
370,  60  L.  Ed.  679,  L.  R.  A.  1917A,  421,  Ann. 
Cas.  1917B,  455].  And,  considering  the  notori- 
ous difficulties  always  attendant  upon  efforts  to 
suppress  traffic  in  liquors,  we  axe  unable  to 
say  that  the  challenged  inhibition  of  their  pos- 
session was  arbitrary  and  unreasonable  or  with- 
out proper  relation  to  the  legitimate  legislative 
purpose. 

"We  further  think  it  clearly  follows  from  oor 
numerous  decisions  upholding  prohibition  legis- 
lation that  the  right  to  hold  Intoxicating  liquon 
for  personal  use  is  not  one  of  those  fundamental 
privileges  of  a  citizen  of  the  United  States 
which  no  state  may  abridge.  A  contrary  view 
would  be  incompatible  with  the  undoubted  pow- 
er to  prevent  manufacture,  gift  sale,  purchase, 
or  transportation  of  such  articles— the  only  feas- 
ible ways  of  getting  them.  An  assured  right  of 
possession  would  necessarily  imply  some  ade- 
quate method  to  obtain  not  subject  to  destruc- 
tion at  the  will  of  the  state." 

The  reasoning  of  the  court  Is  applicable 
to  the  contention  made  under  our  state  Con- 
stitution, and  we  adopt  it  as  expressive  of 
our  viewa 

The  judgment  is  affirmed. 

HOLCOMB,  O.  J,  and  MOUNT,  BRIDGES, 
and  TOLMAN,  JJ,  concur. 


STATE  v.  CASSASSA.    (No.  15575.) 
(Supreme  Court  of  Washington.  Jan.  12, 1920.) 
Department  2. 

Appeal  from  Superior  Court,  Kittitas  County. 
Mike  Cassassa  was  convicted  of  a  violation 
of  the  prohibition  law,  and  appeals.  Affirmed. 

Fruyn  &  Hoeffier,  of  Ellensburg,  for  appel- 
lant. 

Arthur'  McGuire  and  C.  R.  Hadley,  both  of 
Ellensburg,  for  the  State. 

PER  CURIAM.  This  appeal  presents  the 
questions  determined  by  us  in  the  case  of  State 
v.  Giaudrone,  186  Pac.  870,  and  on  the  authority 
of  that  case  the  judgment  will  stand  affirmed. 
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BROWNELL  v.  HANSON.    (No.  16478.) 

(Supreme  Court  of  Washington.    Jan.  13, 
1920.) 

1.  Bbokebs  «=>61(4)  —  Knowledge  of  de- 
tects IN  PRINCIPAL'S  TITLE  BABS  BIGHT  TO 
COMPENSATION. 

A  broker,  making  a  sales  contract  with 
knowledge  of  defects  in  his  principal's  title, 
cannot  recover  compensation  upon  the  purchas- 
er's refusal  to  complete  the  purchase,  for  he 
has  not  produced  a  purchaser  willing  to  buy 
what  he  knew  his  principal  had  to  offer. 

2.  Brokebs  <@=  55(3)— Compensation  allow- 
ed FOB  SALE  EFFECTED  THROUGH  ANOTHEB 
AGENT. 

Plaintiff  brokers,  who  had  been  appointed 
sole  agents  to  sell  defendant's  apartment  house 
leasehold  and  fixtures,  may  recover  their  agreed 
percentage  of  purchase  money,  received  by  de- 
fendant from  a  Bale  effected  through  another 
agent,  after  negotiations  instituted  by  plain- 
tiffs with  another  party  had  been  abandoned 
because  of  the  defendant's  inability  to  convey 
a  satisfactory  title. 

S.  Perpetuities  «=»1  —  Revocable  agency 

TO  SELL  NOT  AN  AGREEMENT  IN  PERPETUITY. 

An  agreement  appointing  brokers  sole 
agents  to  sell  a  leasehold  interest,  etc.,  for  80 
days  and  thereafter  until  revoked  by  written 
notice,  does  not  constitute  an  agreement  in  per- 
petuity. 

Department  1. 

Appeal  from  Superior  Court,  King  County ; 
A.  W.  Frater,  Judge. 

Action  by  D.  O.  Brownell,  doing  business 
as  Brownell  ft  Co.,  against  E.  O.  Hanson. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

Wardall  &  Martin  and  Winter  S.  Martin, 
all  of  Seattle,  for  appellant 
H.  El  Foster,  of  Seattle,  for  respondent. 

HOLCOMB,  C.  J.  Respondent,  as  successor 
In  business  to  Templeman  &  Brownell,  sued 
to  recover  a  brokerage  commission.  The  com- 
plaint alleged  the  employment,  on  October  24, 
1918,  by  appellant,  as  sole  and  exclusive 
agent  to  sell  an  apartment  bouse,  the  furni- 
ture and  furnishings  and  the  leasehold  inter- 
est of  the  premises  known  as  the  Van  Slclen 
Apartments.  It  was  alleged  that  respondent 
produced  a  purchaser  ready,  able,  and  willing 
to  buy  at  the  agreed  price,  and  that  respondent 
was  agreed  to  nave  a  commission  of  5  per  cent 
of  the  sale  price  of  $12,500,  or  the  sum  of  $625, 
for  which  Judgment  was  demanded.  Appel- 
lant put  those  allegations  in  issue  by  general 
denial.  Respondent  proved  and  appellant  at 
the  trial  admitted  the  following  written  mem- 
orandum of  agreement : 

"Seattle,  Wn.,  10—24—1918. 
"For  and  in  consideration  of  the  sum  of  one 
dollar,  receipt  of  which  is  hereby  acknowledged, 


I  hereby  appoint  Templeman  ft  Brownell  of 
528-527  Green  Building,  Seattle,  Washington, 
sole  agents  for  the  sale  of  my  apartment  house, 
furniture  and  furnishings  and  leasehold,  with 
leasehold  interest,  located  1214,  8th  Ave.,  Seat- 
tle, Wn.,  and  agree  to  pay  them  5%  as  remu- 
neration for  their  services  if  sold  for  $13,000 
or  any  price  that  I  may  accept 

"This  contract  to  continue  in  force  for  thirty 
days  and  thereafter  until  sold,  unless  revoked 
by  a  written  notice  at  the  expiration  of  the 
thirty  days.  Owner:  Hanson. 

"Witness:  D.  O.  Brownell." 

The  case  made  by  respondent  however, 
was  not  as  alleged  in  the  complaint,  but  was 
substantially  as  follows: 

What  appellant  had  to  sell  was  the  apart- 
ment house  lease  and  the  furniture  and  fur- 
nlsblngs  contained  in  the  apartment  house, 
which  consisted  of  a  seven-story  building  of 
154  rooms  or  63  apartments.  Respondent  pro- 
cured a  purchaser,  named  Cronander,  on 
October  24,  1918,  who  agreed  to  pay  the  sum 
of  $12,500  for  the  apartment  house  and  lease- 
hold, upon  terms,  $8,000  cash  and  the  balance 
in  monthly  payments,  which  price  and  terms 
were  acceptable  to  appellant  The  sale,  how- 
ever, was*  conditional  upon  the  condition  that 
the  lease  of  appellant  which  bad  nearly  2 
years  to  run  from  the  date  of  the  agreement, 
with  privilege  of  renewal,  be  renewed  for  2 
years  more,  at  least  at  the  same  rent  of  $775 
per  month,  and  also  upon  the  condition  that 
the  buyer,  Cronander,  could  transfer  the 
lease  without  paying  any  bonus  in  case  he 
should  wish  to  sell.  There  was  a  further 
condition  that  in  case  the  vendor,  appellant 
was  unable  to  deliver  the  property  with  good 
title  within  ten  days  from  the  date  of  the  v 
agreement,  then  the  money  paid  down  should 
be  returned  to  the  purchaser  by  the  vendor 
upon  demand,  but  in  case  the  vendor  could 
deliver  the  property  within  the  time  specified 
with  good  title,  and  the  purchaser  for  any 
reason  should  fall  to  complete  his  part  of 
the  deal,  then  the  money  paid  down  should  be 
retained  by  the  vendor  as  liquidated  damages. 

The  parties  were  unable  to  procure  the 
written  consent  of  the  owner  of  the  premises, 
Hutchinson,  to  the  transfer  of  the  lease  or 
to  the  extension  for  2  years.  There  was  a 
condition  in  the  lease,  which  was  offered  by 
appellant  and  rejected  by  the  court,  but 
which  we  have  before  us,  against  transfer  of 
the  lease  by  appellant  without  the  written 
consent  of  the  landlord,  and  there  was  also 
a  provision  that  the  lessees  named  therein, 
Hanson  and  wife,  should  have  an  option  to 
extend  the  lease  for  a  period  of  2  years  after 
its  expiration,  namely,  after  June  30,  1920, 
at  a  rental  then  agreed  upon.  Upon  the 
failure  to  obtain  the  consent  of  Hutchinson, 
the  landlord,  to  the  transfer  of  the  lease  and 
the  extension  thereof  to  respondent's  purchas- 
er, the  money  he  had  paid  down,  $500,  was 
returned  to  him,  and  the  sale  fell  through. 
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Thereafter  appellant  procured  another 
broker,  who,  through  Its  active  agent,  Anttll, 
sold  the  apartment  house,  furniture  and  fur- 
nishings, and  the  leasehold  Interest  to  a  cor- 
poration in  no  way  connected  with  either 
of  these  parties,  for  the  sum  of  $10,000  and 
the  written  consent  of  the  landlord  for  the 
transfer  of  the  lease  to  It  and  the  extension 
of  Its  term  for  2  years  was  procured.  For 
some  reason  or  other  not  very  clear  from  the 
record,  Hutchinson  would  not  give  bis 
written  consent  to  the  transfer  nor  to  the 
extension  of  the  lease  without  payment  to 
him  of  $5,000  of  the  purchase  price  under  this 
sale.  The  balance,  $5,000,  was  agreed  to  be 
paid  In  cash  and  by  note  to  appellant  for  his 
Interest  In  the  lease,  furniture,  and  furnish- 
ings. Appellant  executed  a  bill  of  sale  of 
the  furniture  and  furnishings  and  his  lease- 
hold interest  to  the  purchaser  found  by  the 
second  broker.  Upon  these  facts  the  court 
found  that  respondent's  predecessors  had 
been  employed  by  appellant  on  October  24, 
1918,  as  exclusive  agents  to  sell  the  apart- 
ment house,  furniture,  and  furnishings, 
known  as  the  Van  Siclen  Apartments,  agree- 
ing to  pay  respondent  a  commission  of  5  per 
cent  of  the  selling  price:  that  the  property 
was  subsequently  sold  and  conveyed  by  ap- 
pellant for  $10,000,  and  that  respondent's 
commission  on  such  sale  under  the  contract 
was  5  per  cent  of  that  selling  price,  and  that 
no  part  of  the  commission  has  been  paid. 
From  these  findings  the  court  concluded  that 
respondent  was  entitled  to  judgment  against 
appellant  for  the  sum  of  $500. 

Appellant  seeks  reversal  of  the  Judgment 
upon  the  ground  that  as  he  contends,  the 
principal  is  not  bound  to  pay  a  broker's  com- 
mission for  a  service  rendered  when  the  prin- 
cipal's title  failed,  and  the  possibility  of 
failure,  together  with  all  the  facts  and  cir- 
cumstances relating  to  the  condition  of  the 
title,  was  made  known  to  the  broker  at  the 
time  the  commission  contract  was  entered 
into  between  him  and  his  principal.  In  sup- 
port of  this  contention  appellant  offered  to 
prove  that  before  the  written  agreement  was 
entered  into  between  respondent  and  appel- 
lant the  terms  and  conditions  of  the  lease 
under  which  appellant  held  the  Van  Siclen 
Apartments  and  the  necessity  of  procuring 
the  written  consent  of  the  landlord  to  any 
transfer  of  the  lease  by  him  was  made  known 
to  the  broker.  This  evidence  was  refused, 
the  court  declaring  his  position  to  be  that  the 
broker  did  not  undertake  to  furnish  a  good 
title  and  that  it  was  up  to  the  principal  to 
do  so  and  parol  evidence  could  not  be  received 
to  contradict  or  vary  the  terms  of  the  written 
contract  Appellant  concedes  in  his  brief 
that— 

"If  respondent  had  such  an  exclusive  con- 
tract and  if  during  this  period  from  October 
24,  1918,  to  January  18,  1919,  appellant  Han- 
son  was  personally   prohibited   from  selling 


the  property  to  a  third  person  under  penalty 
of  paying  respondent's  commission,  then  the 
lower  court  was  right  in  concluding  that  ap- 
pellant was  liable  for  the  commission,  pro- 
viding this  proposition  of  law  Is  not  overturn- 
ed by  superior  and  higher  considerations  of 
law,  namely,  that  where  the  broker  knows  of 
all  defects  in  his  principal's  title  and  enters 
into  the  contract  of  brokerage,  he  cannot  re- 
cover unless  he  meets  the  conditions  or  the  con- 
ditions are  removed,  and  if  the  principal  fails 
to  remove  the  conditions  and  fails  to  cure  the 
defects  in  title  which  existed  at  the  time  the 
brokerage  contract  was  entered  into,  and  the 
deal  falls  through  without  any  fault  on  the 
part  of  the  principal,  (be  principal  is  not  lia- 
ble." 

[1]  This,  however,  Incorrectly  reverses  the 
major  and  minor  propositions  of  law.  If  the 
broker  knew  of  the  defects  in  bis  principal's 
title  and  entered  into  the  contract  of  broker- 
age he  could  not  recover,  of  course,  unless 
he  met  the  conditions  or  the  conditions  were 
removed.  Seattle  Land  Co.  v.  Day,  2  Wash. 
451,  27  Pac  74.  In  other  words,  be  takes 
the  contract  to  procure  a  purchaser  who  is 
ready,  willing,  and  able  to  buy  what  the 
broker's  principal  has  to  sell,  and  If  the 
broker  knows  that  the  principal  has  a  title 
which  the  purchaser  will  not  accept,  then 
he  has  not  produced  a  purchaser  in  accord- 
ance with  the  terms  of  his  agreement  Mer- 
ritt  v.  Lillybiade,  67  Wash.  159,  108  Pac. 
621. 

[2]  On  the  other  hand,  here  we  have  a 
special  contract  which  gives  to  a  broker  the 
right  to  negotiate  any  sale  of  the  property 
involved  for  the  definite  time  of  30  days  and 
thereafter  until  sold,  "unless  revoked  by  a 
written  notice  at  the  expiration  of  the  thirty 
days."  The  general  rule  as  to  such  a  con- 
tract is: 

"A  broker,  who  is 'given  an  exclusive  agency 
for  the  sale  of  property,  is  entitled  to  a  com- 
mission on  any  sale  thereof  made  by  the  prin- 
cipal, either  independently  or  through  the  ef- 
forts of  another  broker  within  the  time  specified 
in  the  contract  of  employment  although  the  ex- 
clusive agent's  efforts  did  not  contribute  to- 
ward the  sale."  19  Cyc.  264. 

We  would  be  inclined  to  hold  in  accordance 
with  the  minority  of  the  courts  that  a  con- 
tract giving  the  broker  exclusive  authority 
to  find  a  purchaser  for  property,  but  not 
negativing  the  right  of  the  principal  to  sell 
the  property  himself,  is  not  violated  by  a 
sale  by  the  principal;  and,  in  the  event  of 
such  a  sale,  the  agent  is  not  entitled  to  a  com- 
mission. Ingold  v.  Symonds,  125  Iowa,  82, 
99  N.  W.  713 ;  Waterman  v.  Bolttnghouse,  82 
Cal.  659,  23  Pac.  195.  But  here  the  case  Is 
that  before  any  notice  of  revocation  had  been 
given  by  the  principal  to  respondent  as  his 
broker,  respondent  made,  or  authorized,  the 
employment  of  another  broker  to  procure  the 
sale,  and  the  sale  was  procured  on  the  con- 
dition which  was  not  met  with  the  purchaser 
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procured  by  the  first  broker.  While  we  might 
not  hold  that  appellant  was  personally  pro- 
hibited from  independently  selling  the  proper- 
ty to  a  third  person,  we  are  certainly  obliged 
to  bold  that  he  was  prohibited  from  giving 
the  property  to  another  agent  to  sell  when  he 
had  an  exclusive  agent  in  respondent. 

[3]  Appellant  also  contends  that  the  provi- 
sion that  the  agency  should  continue  In  force 
after  the  30  days  until  the  property  was  sold, 
unless  revoked  by  .written  notice  at  the  ex- 
piration of  30  days,  In  effect  constitutes  an 
agreement  in  perpetuity.  This  contention  is 
not  meritorious.  The  agency  could  easily  be 
revoked  at  any  time,  either  at  or  after  the 
fixed  period  had  expired,  by  written  notice 
as  the  contract  provided,  and  there  is  certain- 
ly nothing  in  the  nature  of  a  perpetuity  In 
such  contracts. 

Judgment  affirmed. 

MAIN,  MACKINTOSH,  PARKER,  and 
MITCHELL,  JJ.,  concur. 
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1.  Appeal  and  ebbob  *J=»927(8)— Plaintiff 

ON  MOTION  FOB  NONSUIT  ENTITLED  TO  EVERT 
REASONABLE  INFERENCE  FROM  EVIDENCE. 

In  determining  whether  a  judgment  of  non- 
suit entered  at  the  close  of  plaintiff's  case 
was  proper,  it  must  appear  as  a  matter  of 
law  that  there  is  neither  evidence  nor  reason- 
able inferences  therefrom  which  would  have 
sustained  a  verdict  in  plaintiff's  favor. 

2.  Railroads  <8=»457— Care  to  prevent 
spread  op  fire  from  right  op  wat  re- 
QUIRED. 

If  a  fire  starts  on  a  railroad  right  of  way 
without  any  negligence  and  the  railroad  has 
knowledge  thereof,  it  must  use  reasonable  care 
to  prevent  the  spread  of  the  fire  to  adjoining 
property. 

3.  Railroads  #=484 ( 1) — Spread  of  fire 
from  right  of  wat  question  for  jury. 

Where  there  was  evidence  from  which  the 
jury  might  find  that  defendant  had  knowledge  of 
a  small  fire  on  its  right  of  way  and  had  a  suffi- 
cient force  at  hand  to  extinguish  it  and  that 
the  season  was  unusually  dry  and  the  surround- 
ings easily  ignitable  and  that  after  the  lapse 
of  some  time  the  fire  was  communicated  to 
plaintiff's  premises,  a  nonsuit  at  the  dose  ot 
plaintiff's  evidence  was  improper. 

4.  Trial  <8=»28(2>— View  op  premises  within 
discretion  of  court. 

In  an  action  by  a  landowner  against  a  rail- 
road for  damages  occasioned  by  the  alleged 
negligence  of  the  railroad  in  not  extinguishing 
a  fire  started  by  some  one  on  its  right  of  way, 


the  fire  spreading  to  plaintiff's  premises,  it 
was  within  the  discretion  of  the  trial  court  to 
grant  or  deny  plaintiff's  request  that  the  jury 
be  permitted  to  view  the  premises  where  the 
damage  occurred. 

Department  2. 

Appeal  from  Superior  Court,  Spokane 
County;  Daniel  H.  Carey,  Judge. 

Action  by  E.  S.  Jordan  against  the  Spokane, 
Portland  ft  Seattle  Railway  Company.  From 
a  judgment  of  nonsuit  entered  at  the  close  of 
his  case,  plaintiff  appeals.  Reversed,  with 
Instructions  to  grant  a  new  trial. 

J.  S.  McDonald,  of  Cheney,  and  Ay  era, 
McDonald  ft  Greenough,  of  Spokane,  for 
appellant 

Cannon  ft  Ferris,  of  Spokane,  for  respond- 
ent 

TOLMAN,  j.  [1]  This  appeal  is  from  a 
judgment  of  nonsuit  entered  at  the  close  of 
plaintiffs  case,  and  In  order,  to  sustain  the 
judgment  it  must  appear  as  a  matter  of  law 
that  there  is  neither  evidence  nor  reasonable 
Inference  therefrom  which  would  have  sus- 
tained a  verdict  in  plaintiff's  favor.  Gode- 
froy  v.  Hupp,  93  Wash.  371,  160  Pac.  1056, 
Ann.  Gas.  1918E,  494;  Fobes  Supply  Co.  v. 
Kendrlck,  88  Wash.  284,  152  Pac.  1028. 

Appellant  as  plaintiff  below  brought  this 
action  to  recover  damages  to  his  property 
caused  by  a  fire  alleged  to  have  been  set  by 
respondent  company,  its  servants  and  agents, 
and  by  them  permitted  to  remain  and  burn 
on  its  right  of  way,  and  negligently  and  care- 
lessly allowed  by  them  to  escape  therefrom 
onto  appellant's  land  adjoining,  there  con- 
suming his  property  and  causing  the  damages 
complained  of.  There  Is  evidence  that  the 
fire  was  first  seen  by  a  neighbor  burning  on 
respondent's  right  of  way  on  the  side  of  the 
track  opposite  from  appellant's  land,  and,  In 
the  language  of  the  witness: 

"A  It  was  on  my  side  of  the  track  where 
there  had  been  a  construction  track  built  upon 
the  right  of  way.  They  called  it  the  overland 
track  and  the  fire  was  burning  np  onto  that 
track,  and  I  went  and  asked  the  section  men, 
I  suppose  It  was  the  section  men  working  on 
the  track,  and  they  came  and  helped  me  fight 
the  fire  out  on  that  side,  and  I  seen  the  fire 
on  the  other  side  of  the  track  between  the 
track  and  the  railroad. 

"Q.  What  was  it  burning  here?  A.  That  was 
ties  and  peat. 

"Q.  When  did  you  next  see  the  fire,  and  where 
was  the  fire?  A  Then  the  next  day  I  came 
out  to  watch  that  fire  again,  and  I  seen  where 
the  fire  had  gone  over  this  waste  dump  along 
somewhere  close  to  the  bluff,  I  do  not  remem- 
ber whether  it  was  50  yards  away  from  the 
bluff  or  not,  but  there  was  one  fire  close  to 
the  bluff  and  the  main  fire  over  here,  because 
there  was  ashes  there  where  it  burned. 

"Q.  Where  did  it  go  when  it  went  over  the 
bluff?  A.  Went  onto  the  Jordan— or  on  the 
other  piece  of  the  right  of  way,  and  <  then  on 
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Jordan's  land,  having  b nrned  over,  and  then 
upon  the  scab  land,  timber  land  with  some 
bunch  grass  in  It,  and  it  was  burning  the  hay- 
stack when  I  came  from  my  place.  That  is 
what  called  my  attention  to  it" 

This  appears  to  be  the  only  evidence  as  to 
the  origin  of  the  fire,  the  only  knowledge  of 
its  existence  brought  home  to  respondent,  and 
the  only  evidence  tending  to  show  what  re- 
spondent did  or  failed,  to  do  in  the  matter  of 
preventing  the  spread  of  the  fire  onto,  appel- 
lant's property.  But  with  this  may  also  be 
considered  other  evidence  In  the  case  to  the 
effect  that  the  Are  occurred  at  the  dryest 
season  of  an  unusually  dry  year,  and  that  the 
land  both  on  the  right  of  way  and  that  of  ap- 
pellant adjoining,  as  well  as  the  embankment 
thrown  up  along  the  line  which  divided  them, 
was  all  of  a  peaty  nature  which  held  and  per- 
mitted fire  to  spread  readily. 

[2]  Respondent's  main  argument  here.  Is 
that  there  was  no  evidence  as  to  the  origin 
of  the  fire,  no  evidence  that  respondent  failed 
to  use  reasonable  means  to  prevent  its  escape 
and  spread,  and  that  negligence  will  not  be 
presumed.  In  other  words,  that  the  burden 
was  on  appellant  to  offer  evidence  to  show 
that  respondent,  after  knowledge  of  the  exist- 
ence of  the  fire  on  Its  property,  did  not  use 
reasonable  means  to  prevent  its  escape  onto 
the  land  of  appellant.  While,  on  the  contra- 
ry, appellant  contends  that  having  offered 
evidence  of  the  existence  of  the  fire  on  re- 
spondent's property,  evidence  tending  to  show 
knowledge  thereof  on  the  part  of  respond- 
ent, and  evidence  tending  to  show  the  es- 
cape of  the  fire  to  appellant's  land,  the  Ju- 
ry might  draw  the  Inference  therefrom  that 
respondent  negligently  omitted  to  use  reason- 
able means  to  prevent  such  escape  and  sprea'd. 
In  Sandberg  v.  Cavanaugh  Timber  Co.,  95 
Wash.  556,  164  Pac.  200,  referring  to  the  duty 
of  one  on  whose  premises  a  fire  Is  started  by 
some  agency  not  under  his  control,  Judge 
Parker,  speaking  for  the  court,  said : 

"The  decisions  touching  this  exact  question, 
however,  seem  to  be  in  harmony  in  holding 
that  there  is  a  measure  of  responsibility  on  the 
part  of  an  owner  growing  out  of  such  a  situa- 
tion which  requires  him  to  use  reasonable 
effort  to  prevent  the  spread  of  a  fire  occurring 
upon  his  premises,  apart  from  his  own  act  or 
neglect  attending  the  starting  of  the  fire,  which 
may  render  him  liable  to  his  neighbor  as  for 
negligence." 

And  in  the  same  opinion  quotes  from  the 
language  of  Judge  Bunn  In  Farrell  v.  Minne- 
apolis &  R.  It.  Co.,  121  Minn.  357,  141  N.  W. 
491,  45  L.  R  A.  (N.  S.)  215,  as  follows: 

"Was  there  a  legal  duty  resting  on  defendant 
to  use  reasonable  care  to  prevent  the  spread  of 
this  fire?  We  think  there  was.  This  is  not 
holding  that  a  railroad  company  must  make  its 
right  of  way  a  barrier  to  prevent  the  spread 
of  fires  for  the  starting  of  which  it  is  not  re- 
sponsible, nor  does  a  decision  that  such  a  duty 
rested  on  defendant  establish  any  new  doctrine. 


It  is  an  application  of  the  old  rale  of  'sic  utere 
tuo.'  If  a  fire  started  on  the  right  of  way  of 
a  railroad,  or  on  land  of  a  private  owner  by 
the  carelessness  of  boys,  the  matches  of 
smokers,  or  from  any  cause  for  which  the  land- 
owner is  not  responsible,  and  the  latter  knows 
of  the  fire  and  knows  that  if  not  controlled  it 
will  spread  and  destroy  valuable  property  of 
bis  neighbor,  there  is  a  duty  to  use  reasonable 
care  to  prevent  this  result." 

While  these  authorities  do  not  discuss  the 
exact  question  raised  here,  they  are  quoted 
to  show  the  duty  devolving  upon  one  upon 
whose  premises  a  fire  starts  without  his 
fault,  which  duty  must  be  borne  in  mind  In 
order  to  Intelligently  discuss  the  question 
here  raised.  In  McCann  0.,  M.  ft  P.  S.  R. 
Co.,  91  Wash.  626,  158  Pac.  243,  plaintiffs 
evidence  showed  fires  on  defendant's  land 
early)  In  the  afternoon,  and  one  starting  on 
his  own  land  but  a  few  hoars  later,  with  a 
strong  wind  blowing  from  "the  former  in  the 
direction  of  the  latter,  and  the  Jury  appears 
to  have  been  permitted  to  draw  the  Inference 
that  no  reasonable  efforts  were  put  forth  to 
prevent  the' spread  of  the  fire. 

In  Stephens  v.  Mutual  Lumber  Co.,  103 
Wash.  1,  173  Pac.  1031,  this  court,  speaking 
through  Judge  Chadwick,  said: 

"The  real  question  is  whether  appellant  used 
ordinary  prudence.  There  is  no  testimony 
tending  to  show  that  it  did  not,  while  there  is 
testimony  that  100  or  1,000  men  could  not  have 
stayed  the  flames  after  the  sudden  change  in 
the  wind." 

And  the  conclusion  Is  reached  therefrom 
that  the  motion  for  Judgment  non  obstante 
veredicto  should  have  been  granted.  But  this 
was  after  testimony  from  both  sides,  and  it 
might  very  well  be  said  that  an  Inference 
proper  to  be  drawn  by  the  Jury  In  the  absence 
of  any  testimony  might  as  a  matter  of  law 
be  wholly  improper  where  there  Is  before  it 
evidence  In  detail  from  both  sides,  as  to  Just 
what  was  done,  and  what  left  undone.  In 
fact,  In  the  Stephens  Case  the  testimony  con- 
clusively overcomes  any  inference  of  want  of 
reasonable  care. 

[3]  We  have  examined  with  care  all  the  au- 
thorities cited  by  respondent,  and  find  none 
which  goes  to  the  extent  necessary  to  sup- 
port Its  contentions  here.  We  believe  the 
better  rule,  and  the  one  most  consonant  with 
the  right  to  a  Jury  'trial,  Is  that  contended  for 
by  appellant,  and  in  this  case  the  fact  of 
the  fire  being  on  respondent's  premises  being 
shown,  there  being  evidence  offered  from 
which  the  Jury  might  find  that  it  had  knowl- 
edge thereof  when  it  was  but  a  small  affair 
easily  extingulshable,  such  as  had  been  ex- 
tinguished on  the  other  side  of  the  right  of 
way,  with  men  at  hand  sufficient  for  that  pur- 
pose, that  the  season  was  unusually  dry,  and 
the  surroundings  easily  igni table,  and  that 
after  the  lapse  of  some  interval  of  time  the 
fire  was  communicated  to  appellant's  premis- 
es, might  reasonably  draw  the  Inference,  in 
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the.  absence  of  any  evidence  to  the  contrary, 
that  respondent  could,  by  the  exercise  of  ordi- 
nary care,  have  extinguished  the  fire  before 
It  was  so  communicated  and  that  it  was  neg- 
ligent In  not  so  doing.  The  motion  for  a  non- 
suit should  have  been  denied. 

The  question  of  whether  the  appellant  was 
himself  guilty  of  negligence  was  also  one  for 
the  jury. 

[4]  It  was  within  the  discretion  of  the  trial 
court  to  grant  or  deny  appellant's  request 
that  the  jury  be  permitted  to  view  the  prem- 
ises where  the  damage  occurred,  and  there 
Is  nothing  shown  to  warrant  us  in  holding 
that  there  was  an  abuse  of  discretion  In  the 
ruling  complained  of. 

The  judgment  is  reversed,  with  instructions 
to  grant  a  new  trial. 

HOLCOMB,  C.  J.,  and  MOUNT,  BRIDGES, 
and  FULLERTON,  JJ.,  concur. 


AMERICAN  IRON  ft  WIRE  WORKS  v. 
FISCHER  et  aL   (No.  15567.) 

(Supreme  Court  of  Washington.  Jan.  3,  1920.) 

1.  Corporations  *j=30(5)  —  Company  and 
not  individual  incorporator  liable  for 

■    orders  on  its  account. 

Where,  with  the  exception  of  a  first  lot  of 
steel  beds,  which  were  ordered  by  and  made  for 
a  defendant  individually,  and  for  which  he  paid, 
plaintiff  manufacturing  company  made  up  all 
other  orders  for  beds  for  a  corporation  formed 
by  the  individual  defendant  and  others,  the  In- 
dividual defendant  is  not  liable  for  any  default 
of  the  corporation  in  failing  to  pay  for  beds  so 
ordered  by  it 

2.  Sales  «=>383 — Evidrncr  insufficient  to 
sustain  verdict  fob  loss  of  seller's 

PROFITS. 

In  an  action  for  damages,  consisting  in  loss 
of  profits,  resulting  from  defendant  buyers*  re- 
fusal to  accept  steel  beds  manufactured  by 
plaintiff  for  defendants,  testimony  as  to  the 
loss  of  profits  by  plaintiff  through  defendants' 
failure  to  pay  for  the  beds,  indefinite  as  to 
the  number  actually  manufactured  and  delivered, 
*«W  so  suppositive  and  postulatory  that  in  law 
it  could  not  be  the  foundation  of  a  verdict  for 
prospective  profits,  recoverable  only  when  prov- 
ed with  reasonable  certainty. 

S.  Appeal  and  error  «=»1172(3)— Segrega- 
tion of  verdict  bt  subtraction  of  amount 
under  cause  of  action  rot  supported  bt 
evidence. 

The  jury  having  returned  verdict  severable 
because  in  the  exact  total  of  amounts  claimed 
under  the  first  and  second  causes  of  action,  the 
court  on  appeal  can  segregate  such  verdict,  and 
subtract  from  it  the  amount  of  the  second  cause 
of  action,  not  supported  by  evidence,  by  which 
it  is  in  excess  of  so  much  as  is  supported  by  evi- 
dence. 


4.  Appeal  and  error  «=»978(2)— Action  in 
allowing  verdict  to  stand  despite  plain- 
tiff's misconduct  during  trial  is  final. 
Where  the  Supreme  Court  cannot  say  from 
the  record  that  the  trial  court  erred  in  judg- 
ing that  the  conduct  of  plaintiff  manufacturer's 
manager  during  trial  was  not  such  as  to  prej- 
udice defendants'  case,  the  action  of  the  trial 
court  in  failing  to  disturb  the  verdict  on  that 
account  is  final. 

Department  1. 

Appeal  from  Superior  Court,  King  County ; 
Calvin  S.  Hall,  Judge. 

Action  by  the  American  Iron  ft  Wire 
Works,  a  corporation,  against  Casper  Fischer 
and  the  Fischer  Auto  Bed  ft  Camp  Company, 
a  corporation.  From  judgment  for  plaintiff, 
defendants  appeal.  Action  dismissed  as  to 
defendant  Fischer,  and  judgment  entered  for 
plaintiff  against  defendant  company. 

Ryan  ft  Desmond,  of  Seattle,  for  appel- 
lants. 

Myers  ft  Johnstone,  of  Seattle,  for  respond- 
ent. 

MACKINTOSH,  J.  The  respondent's  com- 
plaint alleges  for  a  first  cause  of  action: 
That  It  and  the  appellant  Fischer,  about 
March  18,  1918,  made  a  verbal  contract,  the 
respondent  agreeing  to  manufacture  steel 
automobile  beds  for  Fischer,  to  be  de- 
livered as  ordered,  and  that  Fischer  made 
orders  as  follows:  March  18,  1918,  500 
beds,  at  $3.10  each;  May  9,  1918,  1,000 
beds,  at  $4.15  each ;  and  May  22,  1918,  4,000 
beds,  at  $4.15  for  smaller  beds  and  $5.15  for 
the  larger  beds.  That  the  appellant  company 
was  organized  May  27, 1918,  and  shortly  aft- 
er its  incorporation  assumed  the  contract 
and  agreed  to  comply  with  Its  terms.  That 
between  March  18,  1918,  and  October  30, 
1918,  the  respondent,  pursuant  to  the  agree- 
ment, delivered  to  the  appellants  2,081  beds 
at  $8,900.83.  Also,  that  on  May  22,  1918,  at 
the  time  of  receiving  the  order  for  4,000  beds, 
the  respondent,  at  the  request  of  the  appel- 
lant Fischer,  ordered  and  purchased  steel  for 
the  appellants,  a  portion  of  whieh  steel  was 
consumed  in  the  manufacture  of  the  beds, 
and  that  the  reasonable  value  of  the  steel 
was  $4,363.84,  which  the  respondent  paid  and 
advanced  for  the  appellants.  The  complaint 
states  that  the  sum  of  $5,001.30  has  been 
paid  on  account  of  the  automobile  beds  and 
$1,775  on  account  of  the  steel,  and  there 
remains  a  balance  due  the  respondent,  on  ac- 
count of  the  beds  and  steel,  of  $6,488.37. 

The  respondent's  second  cause  of  action  al- 
leges that  after  the  completion  of  the  2,081 
beds  the  appellants  repudiated  the  contract, 
and  refused  to  accept  any  more  beds,  which 
resulted  in  the  loss  to  the  respondent  of  prof- 
its in  the  sum  of  $1  per  bed  on  3,419  beds, 
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and  asks,  in  the  second  canoe  of  action,  for 
judgment  for  that  amount 

The  appellant  Fischer,  by  answer,  gener- 
ally denies  the  material  allegations  of  the 
complaint,  and  affirmatively  pleads  that,  re- 
lying upon  the  respondent's  representations 
that  It  had  the  necessary  plant  and  equip- 
ment to  manufacture  the  beds  in  a  satisfac- 
tory manner,  he  placed  an  order  with  the 
respondent  for  501  beds,  and  that  on  May 
9  he  and  certain  associates  incorporated  the 
appellant  company,  and  that  from  the  day 
of  its  incorporation  all  business  relating  to 
the  manufacture  of  the  beds  was  between  the 
corporation  and  the  respondent,  and  that 
he,  personally,  had  no  further  business  rela- 
tions with  the  respondent,  except  as  an  of- 
ficer of  the  corporation,  and  that  all  sums 
which  he  personally  owed  to  respondent  had 
been  fully  paid.  The  company's  answer  ad- 
mits that  upon  Its  Incorporation  It  assumed 
and  agreed  to  comply  with  all  contracts 
theretofore  entered  Into  between  the  respond- 
ent and  appellant  Fischer,  bnt  denies  that 
Fischer  had,  prior  to  the  incorporation,  or- 
dered any  beds  in  excess  of  501,  and  denies 
that  respondent  manufactured  and  delivered 
2,081  beds  or  any  number  in  excess  of  1,229, 
and  denies  that  the  value  of  the  beds  was  in 
excess  of  $5,657.48.  As  a  first  affirmative 
defense,  the  corporation  alleges  that  in  May, 
1918,  respondent  falsely  represented  that 
there  was  a  great  shortage  of  steel  neces- 
sary for  the  construction  of  the  beds,  and 
that  it  would  be  necessary  that  steel  be  pur- 
chased and  stored  for  future  use,  and  repre- 
sented that,  not  having  sufficient  funds  to 
make  the  purchase  of  the  steel,  it  requested 
the  appellant  company  to  advance' the  neces- 
sary money,  It  being  agreed  that  the  money 
advanced  for  the  purchase  of  such  steel  as 
was  necessary  to  be  used  in  the  beds  would 
be  credited  to  the  appellant  company's  ac- 
count upon  beds  as  they  might  thereafter 
be  ordered,  and  that,  in  pursuance  of  that 
agreement,  the  appellant  company  advanced 
to  the  respondent  the  sum  of  $1,500.  It  fur- 
ther alleges  that  the  respondent  purchased 
steel  at  more  than  the  market  price,  and  that 
the  appellant  company  notified  the  respond- 
ent that,  on  account  of  defective  workman- 
ship, it  would  not  place  any  further  orders 
for  beds,  or  accept  any  more  of  them.  As  a 
second  affirmative  defense,  the  company  al- 
leges that  all  of  the  beds  manufactured  and 
delivered  by  the  respondent  have  been  more 
than  paid  for,  and  that  there  is  a  balance 
due  appellant  company  of  $1438.82.  As  a 
third  affirmative  defense,  the  company  al- 
leges that  the  beds  delivered  were  so  Improp- 
erly constructed  that  it  was  necessary  to  re- 
finish  and  rebuild  the*  same  at  the  cost  of 
11,608.93.  As  a  fourth  affirmative  defense, 
the  company  alleges  that  it  has  expended 
$8,401.60  in  advertising,  which  has  been 
rendered  valueless  by  the  fact  that  the  beds 


furnished  by  respondent  were  defective  and 
inferior  in  construction,  and  therefore  un- 
salable, and  that  orders  placed  with  the  com- 
pany for  beds  have  been  canceled,  and  agents 
have  refused  to  perform  their  contracts  of 
sale.  This  affirmative  defense  was  abandon- 
ed by  the  company  on  the  trial.  The  re- 
spondent generally  denies  all  the  affirmative 
matter  in  the  answers  of  the  appellants. 
Upon  the  trial  the  Jury  returned  a  verdict 
for  $9,907.87,  the  full  amount  prayed  for  by 
the  respondent  against  both  appellants,  from 
which  both  appeal. 

Four  of  the  grounds  upon  which  reversal 
Is  sought  which  we  will  consider  here  are: 
(1)  That  appellant  Fischer's  motion  for  non- 
suit should  have  been  granted;  (2)  that  the 
Issue  In  regard  to  the  purchase  of  steel 
should  have  been  withdrawn  from  the  Jury; 
(3)  that  the  verdict  is  excessive,  in  that  there 
was  no  proof  of  damages  under  the  respond- 
ent's second  cause  of  action ;  and  (4)  miscon- 
duct of  respondent,  entitling  appellants  to  a 
dew  trial. 

[1]  L  The  601  beds  which  it  is  admitted 
by  appellants  were  ordered  by  Fischer  indi- 
vidually have  been  fully  paid  for,  and  if  the 
orders  placed  on  May  9  and  22  are  ones  for 
which  the  appellant  company  is  alone  re- 
sponsible, no  judgment  can  be  entered  against 
Fischer  In  this  case.  The  record  shows  that 
on  April  19,  1918,  the  articles  of  incorpora- 
tion of  the  appellant  company  were  executed 
and  were  filed  with  the  secretory  of  state 
on  May  9, 1919,  and  that  certificate  anthorix- 
ing  the  commencement  of  business  was  issu- 
ed on  that  date.  In  the  tune  between  the  ex- 
ecution of  the  articles  and  their  filing  the 
corporation  had  been  doing  business  under 
its  corporate  name,  for  on  April  30  the  cor- 
poration gave  a  check  to  the  respondent  in 
the  sum  of  $500,  which  was  signed  by  the 
corporate  name  and  bore  the  name  of  the  cor- 
poration conspicuously  In  two  places.  On 
May  1  respondent  acknowledged  receipt  of 
this  check  In  a  letter  addressed  to  the  cor- 
poration. The  shop  records  of  respondent 
show  an  order  for  601  beds  on  March  18, 
1918,  as  sold  to  Fischer  individually,  and  an 
the  records  of  the  respondent  thereafter,  that 
is,  shop  records,  ledgers,  statements  of  ac- 
count, and  correspondence  in  no  place  refer 
to  Fischer  Individually,  but  wherever  a  name 
is  used  the  name  of  the  corporation  appears. 
When  the  order  of  May  9  was  given  the  or- 
der was  opened  In  a  new  shop  record,  and 
this  new  record  recites  the  order  as  being 
sold  to  the  corporation.  On  May  20,  the 
respondent  received  a  check  from  the  corpo- 
ration for  $1,24130  and  on  May  21  a  check 
for  $1,000.  The  respondent,  on  May  21.  gave 
a  receipt  for  the  $1,000  payment  to  the  cor- 
poration, and  the  shop  records  for  the  last 
order  showed  the  name  of  the  corporation. 
All  the  originals  and  copies  of  statements  of 
account  rendered  by  respondent,  some  25  or 
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30,  and  bearing  date  from  May  17  to  Septem- 
ber 23,  are  rendered  to  the  corporation,  and 
not  to  Fischer  Individually.  The  respond- 
ent's ledger,  which  contained  the  only  ac- 
count of  the  respondent  with  either  of  the 
appellants,  Is  headed  In  the  name  of  the  cor- 
poration as  successor  to  Fischer.  The  ac- 
count on  Its  face  shows  that  It  was  originally 
opened  In  the  name  of  Fischer,  and  that  the 
name  of  the  corporation  was  thereafter  In 
serted  above  Fischer's  name,  and  the  charges 
subsequently  made  against  the  corporation. 
The  only  testimony  In  the  case  that  con- 
tradicts all  these  records  made  by  respond- 
ent Itself  Is  the  testimony  of  the  respondent's 
manager  that  he  did  not  know  of  the  exist- 
ence of  the  corporation.  This  testimony  can 
have  no  weight,  for,  though  it  Is  an  oral 
statement  undisputed,  it  has  to  yield  to  the 
Indisputable  physical  facts  and  conditions  in 
the  record,  which  are  utterly  at  variance 
with  it.  The  record  which  the  manager  him- 
self made  on  receiving  checks  Issued  In  the 
name  of  the  corporation  and  indorsing  them 
for  payment,  in  writing  to  the  corporation 
acknowledging  receipt  of  the  checks  and  in 
various  other  ways,  is  conclusive,  and  his 
bare  statement  that  he  had  no  knowledge  of 
the  existence  of  the  corporation  is  not  evi- 
dence of.  that  fact.  With  the  record  lu  this 
condition  there  was  no  liability  on  the  part 
of  Fischer  individually  which  could  be  sub- 
mitted to  the  jury  for  determination.  The 
motion  for  a  nonsuit  as  to  Fischer  should 
have  been  granted. 

2.  The  respondent  claims  that  the  steel 
was  purchased  through  it  for  the  appellants. 
The  appellant  company  contends  that  it  ad- 
vanced the  money  to  the  respondent  to  pur- 
chase the  steel  for  it  to  use  in  the  beds. 
There  being  this  dispute  as  to  the  character 
of  the  transaction  and  evidence  having  been 
introduced  by  either  side  in  support  of  its 
position,  a  question  of  fact  was  presented 
which  was  properly  submissible  to  a  Jury, 
and  there  was  no  error  In  so  submitting  it. 
The  Instruction  complained  of  in  which  this 
issue  was  submitted  to  the  Jury  contained 
a  proper  statement  of  the  law. 

[2]  3.  There  was  no  testimony  in  this  case 
as  to  the  cost  to  the  respondent  of  the  manu- 
facture of  the  beds,  nor  the  items  which  con- 
stituted that  cost,  and  the  respondent's  sole 
testimony  In  regard  to  its  profits  was  con- 
tained in  the  following  questions  and  an- 
swers: , 

"Q.  How  much  profit  was  the  plaintiff  able  to 
make  on  these  beds  if  the  order  had  been  com- 
pleted of  those  that  were  not  completed?  How 
much  of  a  profit  on  each  bed  would  you  make? 
A.  A  dollar  a  bed. 

"Q.  A  dollar  a  bed?  A.  About  a  dollar  a  bed, 
aa  shown  by  our  cost  sheets." 

On  cross-examination  of  respondent's  man- 
ager occurred  the  following: 


"Q.  And  didn't  you  say  then,  in  substance, 
'Mr.  Fischer,  I  did  not  expect  to  make  a  dollar 
off  this  order  of  beds,  but  what  I  do  expect  is 
that  you  are  going  to  sell  thousands  and  thou- 
sands of  these  beds,  and  I  am  after  your  fu- 
ture business,  and  if  I  can  get  your  future  busi- 
ness, I  will  make  from  30  to  35  cents  a  bed.' 
A.  Yes;  I  said  that" 

Upon  that  testimony  the  Jury  returned  a 
verdict  for  the  full  amount  claimed.  The 
testimony  as  to  the  loss  of  profits  was  so 
suppositive  and  postulatory  that  in  law  it 
could  not  be  the  foundation  of  a  verdict. 
The  testimony  was  Indefinite  as  to  the  num- 
ber of  beds  actually  manufactured  and  de- 
livered, which  would  leave  the  number  of 
beds  upon  which  profits  were  to  be  figured 
In  the  same  indefinite  condition. .  Although 
we  are  committed  to  the  doctrine  that  pro- 
spective profits  are  recoverable,  they  must  be 
proven  with  reasonable  certainty,  and  the 
testimony  here  as  to  the  prospective  profits 
on  an  Indefinite  number  of  beds  undelivered 
was  supported  by  no  degree  of  certainty. 
Bromley  v.  Heffernan  Engine  Works,  182 
Pac.  929. 

[3]  The  respondent,  having  failed  In  Its 
proof  of  its  second  cause  of  action,  Is  not 
entitled  to  have  included  in  the  verdict  the 
amount  claimed  In  that  cause  of  action.  The 
Jury  having  returned  a  verdict  in  this  case 
which  is  severable,  by  reason  of  the  fact 
that  it  was  in  the  exact  total  of  the  amounts 
claimed  under  both  the  first  and  second 
causes  of  action,  this  court  can  segregate 
such  verdict  and  subtract  from  it  the  amount 
which  is  in  excess  of  that  which  has  testi- 
mony to  support  it  In  this  respect  the  ver- 
dict in  this  case  is  not  distinguishable  from 
verdicts  in  those  cases  where  separate  caus- 
es of  action  have  been  pleaded  and  the  ver- 
dict has  been  rendered  on  each  cause  of  ac- 
tion separately,  and  does  not  fall  into  that 
class  of  cases  where  separate  causes  of  ac- 
tion have  been  pleaded,  and,  the  Jury  having 
returned  a  verdict  In  one  amount  which  Is 
less  than  the  total  claimed  in  the  several 
causes  of  action,  the  appellate  court  Is  com- 
pelled to  order  a,  new  trial  for  the  reason 
that  It  cannot  find  from  the  verdict  itself 
how  much  was  included  as  damages  on  the 
cause  of  action  of  which  there  was  no  proof. 

[4]  4.  It  Is  claimed  that  the  manager  of 
respondent,  during  the  trial,  indulged  in  such 
conduct  as  to  prejudice  the  appellants'  case. 
This  is  a  matter  which  the  trial  court  was 
more  capable  of  properly  passing  on  than 
are  we,  and  he,  being  familiar  with  all  the 
actions  complained  of,  has  found,  by  failing 
to  disturb  the  verdict,  that  no  prejudice  was 
occasioned;  and,  as  we  cannot  say  from  the 
record  that  therein  his  judgment  was  incor- 
rect, his  action  will  be  final. 

The  action  as  to  appellant  Fischer  will  be 
dismissed,  and  a  judgment  will  be  entered 
for  the  respondent  against  the  appellant  corn- 
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pany  for  the  sum  of  $6,488.37,  the  amount 
claimed  in  the  first  cause  of  action.  The 
appellants  will  recover  their  costs  in  thia 
court. 

HOLCOMB,  O.  J,  and  PARKER,  MAIN, 
and  MITCHELL,  JJ.,  concur. 


NEELY  et  aL  t.  CITY  OP  SEATTLE 
DOLAN  et  aL  v.  SAME. 
(No.  15473.) 

(Supreme  Court  of  Washington.  Jan.  3,  1020.) 

1.  Municipal  corporations  <8=»741(2)— Dam- 
ages TO  LANDS  NOT  MENTIONED  IN  CLAIM 
NOT  RECOVERABLE. 

Damages  to  lands  other  than  those  describ- 
ed in.  claim  filed  against  the  city  under  Seat- 
tle City  Charter,  art  4,  §  29,  requiring  the  in- 
jury to  be  accurately  described,  are  not  recov- 
erable. 

2.  Municipal  corporations  «=>741(2)— Re- 
covery TOR  INJURY  TO  PART  UNDER  CLAIM 
OF  INJURY  TO  ALL  PERMISSIBLE. 

Though  claim  against  the  city  under  Seattle 
City  Charter,  art.  4,  §  29,  requiring  it  to  ac- 
curately describe  the  injury,  states  injury  to 
all  the  tract,  and  only  part  is  injured,  recov- 
ery may  be  had. 

8.  Waters  and  water  courses  3=171(2}— 
Flood  not  unprecedented  not  act  of 
God. 

A  flood  not  unprecedented  is  not  within  the 
rule  of  act  of  God,  as  regards  liability  for  per- 
mitting of  waters  to  escape. 

Department  2. 

Appeal  from  Superior  Court,  King  County; 
Boyd  J.  Tallman,  Judge. 

Two  actions,  one  by  Amanda  Neely  and 
others,  the  other  by  Michael  Dolan  and  oth- 
ers, against  the  City  of  Seattle.  Judgments 
for  plaintiffs,  and  defendant  appeals.  Re- 
versed and  remanded  as  to  Neely;  affirmed 
as  to  Dolan. 

Walter  F.  Meier,  Corp.  Counsel,  and  Edwin 
C  Ewing,  Asst  Corp.  Counsel,  both  of  Seat- 
tle, for  appellant 

ReveUe  &  Revelle  and  Walter  A.  Keene, 
both  of  Seattle  (Lucas  a  Kells,  of  Seattle,  of 
counsel),  for  respondents. 

MOUNT,  J.  These  two  actions  were 
brought  by  the  plaintiffs  independently  to 
recover  damages  from  the  city  of  Seattle  by 
reason  of  the  alleged  negligence  of  the  city 
in  permitting  the  waters  of  White  river  to 
flow  upon  the  lands  of  the  plaintiffs.  After 
Issues  were  joined,  the  two  cases  were  con- 
solidated for  the  purpose  of  trial  and  were 
tried  to  the  court  and  a  jury.  The  result  was 


a  verdict  and  judgment  In  favor  of  the  plain- 
tiffs Dolan  for  the  sum  of  $1,541.25  and  for 
the  plaintiffs  Neely  In  the  sum  of  $8,220. 
The  city  has  appealed  from  these  judgments. 

So  far  as  this  appeal  is  concerned,  the 
facts  may  be  briefly  stated  as  follows:  The 
city  of  Seattle  owns  a  tract  of  land  in  section 
14,  township  22,  range  4.  The  White  river 
flows  along  the  southwestern  corner  of  tills 
tract  Between  the  river  and  this  tract  of 
land  a  dike  was  constructed,  many  years  ago, 
so  as  to  prevent  the  flood  waters  of  White 
river  from  flowing  over  the  adjacent  lands. 
This  dike  has  been  used  for  many  years  as  a 
county  road.  It  is  14  feet  in  width  on  the 
surface  and  30  to  40  feet  wide  at  Its  base. 
The  flood  waters  of  White  river  have  never 
been  known  to  overflow  this  dike.  To  the 
north  of  the  city's  property  are  several  tracts 
of  land  owned  by  the  respondents.  In  June 
of  1917,  the  city  found  it  necessary  to  dis- 
pose of  sewage  from  various  buildings  upon 
the  city  farm,  and  for  that  purpose  construct- 
ed a  4-inch  tile  drainpipe  from  the  city  farm 
buildings  through,  under,  and  across  the  dike 
road  adjacent  to  the  city  farm.  This  pipe 
was  laid  through  and  under  the  dike  road  In 
a  tunnel,  so  as  to  discharge  the  sewage  into 
White  river.  It  is  alleged  in  the  complaint 
that  this  sewer  was  negligently  constructed 
through  the  dike,  and  that  when  the  waters 
of  White  river  arose  these  waters  washed  out 
the  tunnel  and  the  dike,  so  that  the  waters 
of  the  river  were  permitted  to  flow  in  and 
upon  the  respondents'  property,  to  their  great 
damage.  In  December  of  1917,  there  occur- 
red in  the  White  river  valley  a  succession  of 
floods.  When  the  floods  came,  the  waters  cut 
through  tiie  tunnel  and  washed  out  through. ' 
the  dike  a  channel  more  than  100  feet  wide, 
so  that  the  respondents'  property  was  flooded 
and  great  quantities  of  sand  and  debris  were 
deposited  thereon.  This  flood  occurred  be- 
tween the  14th  and  the  28th  of  December  of 
that  year.  On  the  25th  of  January,  1918,  the 
respondents  Neely  filed  with  the  proper  offi- 
cials of  the  city  of  Seattle  a  claim  for  dam- 
ages alleged  to  have  been  occasioned  to  their 
property  by  reason  of  the  negligent  construc- 
tion of  the  tunnel  and  drain.  They  described 
by  metes  and  bounds  Ave  separate  tracts  of 
land  claimed  to  have  been  damaged. 

We  deem  it  unnecessary  to  set  out  the  long 
descriptions  in  these  notices  and  will  desig- 
nate these  tracts  by  numbers  as  they  are  des- 
ignated in  the  briefs  here  on  appeal.  The 
first  tract  which  is  numbered  1,  contained 
9.28  acres;  the  second  tract  numbered  2, 
contained  6.47  acres;  the  third  tract  con- 
tained 27.43  acres.  With  this  claim  was  also 
filed  a  blueprint  showing  the  location  of 
these  different  tracts.  On  January  28th  the 
respondents  Neely  filed  another  claim  de- 
scribing by  metes  and  bounds  two  other 
tracts  which  may  be  referred  to  as  tracts  4 
and  6.    These  descriptions  covered.  In  the 
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aggregate,  a  tract  of  land  lying  north  of  the 
city's  property  containing  something  over 
forty  acres.  Between  these  tracts  and  the 
city  property  were  three  other  tracts  of  land, 
referred  to  as  tracts  7,  8,  and  9,  which  were 
not  described  In  any  of  the  claims.  On  the 
24th  of  January,  1918,  the  respondents  Dolan 
filed  with  the  proper  officials  of  the  city  of 
Seattle  a  claim  for  damages  to  land  owned 
by  them.  This  description  was  also  by  metes 
and  bounds  and  included  tracts  1,  2,  4,  and  6, 
described  In  the  Neely  claim  and  an  addi- 
tional tract,  designated  as  tract  .8,  lying  be- 
tween the  tracts  described  as  1,  2,  4,  and  5, 
So  that  the  claims  presented  to  the  city  by 
the  Neelys  and  Dolans  duplicated  tracts  1,  2, 
4,  and '6.  When  the  action  was  brought  by 
the  Neelys,  they  described  the  lands  in  their 
complaint  the  same  as  they  were  described 
In  the  claim  of  damages  filed  with  the  city 
previously.  Thereafter,  and  before  the  city 
answered,  an  amended  complaint  was  filed 
by  the  Neelys,  In  which  amended  complaint 
damages  were  claimed  for  the  three  tracts 
numbered  7,  8,  and  9,  lying  between  the  city 
property  and  the  properties  described  in  the 
claims  by  the  Dolans  and  the  Neelys.  No 
claim  for  damages  on  account  of  the  Injury 
to  these  tracts,  7,  8,  and  9,  was  ever  present- 
ed to  the  dty.  Upon  the  trial  of  the  case  the 
court  permitted  evidence  to  go  to  the  Jury 
showing  damages  to  these  tracts,  7,  8,  and  9. 
This  evidence  was  objected  to  by  the  appel- 
lant at  the  time,  and  at  the  dose  of  the  case 
counsel  for  the  dty  requested  the  court  to 
strike  all  the  evidence  relating  to  these  tracts 
from  the  consideration  of  the  Jury.  This  the 
court  denied. 

11,2]  The  principal  error  relied  upon  by 
the  appellant  is  that  the  court  erred  In  re- 
ceiving any  eviuence  as  to  damages  to  these 
tracts  7,  8,  and  9,  for  the  reason  that  no 
claim  for  damages  was  filed  in  time  with  the 
dty  on  account  of  these  tracts.  Section  29, 
art  4,  of  the  charter  of  the  dty  of  Seattle,  is 
as  follows: 

"All  claims  for  damages  against  the  dty  must 
be  presented  to  the  city  council  and  filed  with 
the  clerk  within  thirty  days  after  the  time  when 
such  claim  for  damages  accrued.  •  •  •  All 
such  claims  for  damages  must  accurately  locate 
and  describe  the  defect  that  caused  the  injury, 
accurately  describe  the  injury,  give  the  resi- 
dence for  one  year  last  past  of  claimant,  con- 
tain the  items  of  damages  claimed,  and  be  sworn 
to  by  the  claimant.  No  action  shall  be  main- 
tained against  the  city  for  any  claim  for  dam- 
ages until  the  same  has  been  presented  to  the 
dty  council  and  sixty  days  have  elapsed  after 
such  presentation.'' 

Section  7995,  Rem.  Code,  provides: 

"Whenever  a  claim  for  damages  sounding  in 
tort  against  any  city  of  the  first  class  shall  be 
presented  to  and  filed  with  the  dty  derk  or 
other  proper  officer  of  such  city,  in  compliance 
with  valid  charter  provisions  of  such  city,  such 
claim  must  contain,  in  addition  to  the  valid 
requirements  of  such  city  charter  relating  there- 
1S6P.-66 


to,  a  statement  of  the  actual  residence  of  such 
claimant.  *  •  •" 

This  court  has  held  that  these  provisions 
of  the  charter  and  the  statute  apply  to  all 
claims  for  damages  against  such  cities.  In 
the  case  of  Casassa  ▼.  Seattle,  75  Wash.  367, 
134  Pac.  1080,  we  said: 

"Article  4,  f  29,  of  the  charter  of  Seattle,  re- 
quiring the  presentation  to  the  dty  council  and 
filing  with  the  derk  of  all  claims  for  damages 
against  the  dty  within  80  days  after  such 
claims  accrued,  provides  that  the  notice  of 
claim  shall  'contain  the  items  of  damages  claim- 
ed.' For  the  full  text  of  this  charter  provision 
and  the  character  of  claims  which  have  been 
held  to  be  included  within  its  purview,  refer- 
ence is  made  to  the  following  decisions:  Jurey 
v.  Seattle,  50  Wash.  272,  97  Pac.  107 ;  Interna- 
tional Contract  Go.  v.  Seattle,  09  Wash.  890, 
126  Pac.  162;  Id.,  74  Wash.  662, 134  Pac.  602; 
Col*  v.  Seattle,  64  Wash.  1,  116  Pac.  267, 
Ann.  Oas.  1913A,  344,  34  L.  R.  A.  (N.  8.)  1166. 
Under  these  decisions,  the  presentation  and  filing 
of  the  daim  was  an  indispensable  prerequisite 
to  the  maintenance  of  this  action.  They  un- 
equivocally hold  that  the  charter  provision  ap- 
plies to  all  claims  for  damages." 

See,  also,  Wlllett  v.  Seattle,  96  Wash.  632, 
165  Pac.  876. 

It  Is  argued  by  the  respondents  Nedy,  in 
substance,  that  the  object  of  filing  this  claim 
with  the  dty  council  is  to  give  notice  of  the 
damages  claimed;  and,  because  this  court 
in  a  number  of  cases  has  held  that  a  liberal 
construction  should  be  'placed  upon  these 
statutes— as  In  Ellis  v.  Seattle,  47  Wash.  578, 
92  Pac.  431,  and  Wagner  v.  Seattle,  84  Wash. 
275, 146  Pac.  621,  Ann.  Gas.  1916B,  720— that, 
when  there  was  no  evident  Intention  to  mis- 
lead, but  a  bona  fide  attempt  to  comply  with 
the  law,  the  notice  is  suffldent  in  the  ab- 
sence of  any  evidence  that  It  did  in  fad  mis- 
lead. Those  were  cases  where  an  attempt 
was  made  to  describe  a  particular  place. 
That  rule  does  not  control  the  facts  here. 
In  this  case  the  respondents  Neely  filed  a 
daim  in  which  they  described  certain  of  their 
lands  as  being  damaged.  These  lands  were 
described  definitely  by  metes  and  bounds. 
Other  parts  of  their  lands  which  had  been 
covered  by  water  were  not  lnduded  within 
the  description,  and  no  daim  for  damages 
was  made  on  that  account  If  the  respond- 
ents Neely,  in  filing  their  daim  with  the  dty 
council  under  these  provisions  of  the  statute 
and  of  the  dty  charter,  had  described  all 
their  lands  and  claimed  that  all  thereof  had 
been  damaged,  as  was  done  In  the  daim  filed 
by  the  Dolans,  we  have  no  doubt  that  would 
have  been  suffldent  notice  to  the  dty,  and 
the  respondents  Neely  might  then  have 
proved  all  the  damages  which  all  their  lands 
had  been  subjected  to.  But  when  they  select 
out  certain  specified  tracts  described  by  metes 
and  bounds,  and  where,  as  here,  a  blueprint 
is  filed  showing  the  exact  location  of  these 
lands  upon  which  damages  are  claimed,  they 
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are  bound  by  that  claim.  They  may  not 
afterwards  show  that  other  lands  were  also 
damaged  and  recover  therefor.  These  claims 
were  for  the  purpose  of  notice  to  the  city. 
The  city  had  a  right  to  rely  upon  the  claims 
as  filed  as  being  the  whole  claim  for  dam- 
ages, and  was  not  bound  to  take  notice  that 
other  lands  belonging  to  the  claimants  were 
also  damaged  when  no  claim  was  made  there- 
for. We  think  It  is  too  plain  for  argument 
that,  under  the  decisions  of  this  court  which 
hold  that  these  claims  are  a  prerequisite  for 
maintaining  an  action,  damages  not  claimed 
in  such  notice  may  not  be  demanded.  Wag- 
ner v.  Seattle,  supra.  It  will  not  do  to  say 
that  damages  to  lands  other  than  those 
claimed  in  the  notice  may  be  proven  upon  a 
trial  where  only  specific  lands  are  claimed 
in  the  notice  to  have  been  damaged.  We  are 
satisfied  therefore  that  in  the  Neely  Case  the 
trial  court  erred  in  receiving  evidence  of  dam- 
age to  tracts  7,  8,  and  8,  and  in  submitting 
that  evidence  to  the  jury.  The  court,  upon 
the  motion  of  the  appellant,  should  at  least 
have  stricken  out  all  the  evidence  relating  to 
damages  to  these  tracts  of  land,  because  they 
were  not  referred  to  in  the  claim  of  dam- 
ages filed  with  the  city  under  the  provisions 
of  the  city  charter  and  the  statute  above  re- 
ferred to.  The  claim  of  the  respondents 
Dolan  does  not  fall  within  this  rule,  because 
in  the  description  of  their  lands  they  includ- 
ed the  whole  tract  which  they  said  was  dam- 
aged. As  a  matter  of  fact,  the  whole  tract 
was  not  damaged,  •  but  a  part  thereof  was 
damaged,  and  the  part  that  was  damaged 
was  included  within  the  whole  tract  That 
was  notice  to  the  city  that  the  respondents 
Dolan  intended  to  rely  upon  the  damage  to 
the  whole  tract  The  opposite  is  true  with 
reference  to  the  Neely  tract 

Appellant  further  argues  that  the  court 
erred  in  its  Instructions  to  the  Jury.  We 
think  there  is  no  merit  In  this  contention. 
We  have  carefully  read  the  instructions  to 
the  Jury  and  are  satisfied  that  they  state  the 
law  of  the  cases.  The  instructions  were  long, 
and  it  would  be  of  no  assistance  to  the  court 
upon  a  retrial,  to  enter  Into  a  detailed  dis- 
cussion of  the  alleged  errors.  They  are  not 
of  sufficient  Importance  to  Justify  further 
consideration. 

[3]  When  the  cases  were  submitted  to  the 
jury,  and  after  verdict  the  appellant  moved 
the  court  for  a  judgment  non  obstante,  be- 
cause there  was  not  sufficient  evidence  to  go 
to  the  jury.  It  is  argued  in  regard  to  this 
point  that  the  evidence  showed  that  the 
floods  In  the  White  river  at  the  time  of  these 
damages  were  unprecedented  floods  and  were 
therefore  the  act  of  God.  We  find  abundant 
evidence  in  the  record  to  the  effect  that  these 
were  not  unprecedented  floods,  that  higher 
floods  had  occurred  in  prior  years;  and,  of 
course,  if  the  floods  were  not  unprecedented, 
it  follows  that  they' were  not  within  the  rule 


of  that  commonly  known  as  an  act  of  God. 
Furthermore,  the  court  properly  instructed 
the  jury  upon  this  question,  and  the  jury  evi- 
dently found  that  these  floods  were  not  un- 
precedented. 

For  the  reasons  hereinbefore  stated,  the 
judgment  in  favor  of  the  Neelys  Is  reversed 
and  remanded  for  new  trial,  and  the  judg- 
ment In  favor  of  the  Doians  is  affirmed. 

HOLCOMB,  O.  X,  and  FULLERTON, 
TOLMAN,  and  BRIDGES,  JJ,  concur. 


SUSSMAN  v.  GUSTAV.   (No.  16621.) 
(Supreme  Court  of  Washington.  Jan.  18, 1920.) 

1.  Sales  <S=a  77(2)— Purchaser  r.  o.  b.  hoi 

OBLIGED  TO  FURNISH  CABS. 

A  purchaser  of  junk  L  o.  b.  cars  Seattle  wai 
under  no  obligation  to  furnish  or  see  that  the 
seller  was  furnished  with  cars,  although  sob- 
sequent  to  the  contract  he  orally  agreed  to  as- 
sist the  seller  in  procuring  cars. 

2.  Sales  43=3 152—  Delivery  to  bb  Wxthix 
seasonable  time, 

Under  a  contract  to  deliver  junk  t  o.  b. 
cars  at  Seattle,  it  was  the  duty  of  the  seller 
to  load  the  junk  within  a  reasonable  time,  and 
there  was  no  duty  devolving  upon  the  buyer 
to  demand  the  loading  of  the  iron,  or  its  deliv- 
ery. 

3.  Sales  «=>L83— Tender  or  prices  or  junk 

F.  O.  B.  AND  LOADING  Off  CABS  TO  BE  SIMUL- 
TANEOUS. 

Under  a  contract  to  deliver  junk  t  o.  b. 
cars  at  Seattle,  purchaser  was  under  no  obli- 
gation to  either  tender  or  pay  the  purchase  price 
until  the  seller  had  so  loaded  the  cars. 

4.  Sales  «=»409— Suit  for  breach  by  sell- 
er TEN  DAYS  AFTER  TENDER  OF  PRICE  HOT 
PREMATURE. 

A  suit  brought  ten  days  after  tender  of 
purchase  price  for  junk  to  be  delivered  f.  o.  b. 
cars  at  Seattle  was  not  premature,  where  at 
the  time  of  the  tender  the  seller  refused  to 
fix  any  time  for  delivery,  or  to  make  any  positive 
agreement  with  reference  thereto. 

6.  Sales  <S=  24— Option  to  purchase  binds 

CONTRACT  UPON  ACCEPTANCE. 

An  option  to  purchase,  once  accepted,  be- 
comes a  binding  contract  upon  the  parties 
thereto. 

6.  Sales  «=»407— Buyer  need  not  accept  of- 
fer Off  DELIVERY  AFTER  SUIT. 
A  buyer,  having  waited  a  year  for  the  de- 
livery of  iron  purchased,  was  under  no  obliga- 
tion to  accept  an  offer  of  delivery,  made  after 
suit  brought  for  damages  for  failure  to  deliver. 

Department  2. 

Appeal  from  Superior  Court,  King  County; 
Everett  Smith,  Judge. 
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Suit  by  Joseph  Sussman,  doing  business 
under  the  name  and  style  of  the  Tacoma 
Junk  Company,  against  Sam  Gustav,  doing 
business  under  the  name  and  style  of  the 
Pacific  Junk  Company.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Reversed  and 
remanded. 

Blackburn  &  Glelens,  of  Tacoma,  and 
Jones,  Riddell  ft  Bracket t,  of  Seattle,  for  ap- 
pellant 

Jay  O.  Allen,  of  Seattle,  for  respondent. 

BRIDGES,  J.  Suit  by  appellant  to  recov- 
er  damages  of  respondent  for  breach  of  a 
contract  to  deliver  scrap  Iron.  The  appel- 
lant has  his  place  of  business  In  Tacoma,  and 
the  respondent  does  business  in  the  city  of 
Seattle.  Each  was  engaged  in  the  scrap  Iron 
business.  On  November  8, 1916,  the  respond- 
ent gave  a  written  option  to  the  appellant  as 
follows: 

"Not.  8,  1910. 
"We,  the  undersigned,  hereby  grant  an  option 
to  Mr.  Joe  Suasznan  of  the  Tacoma  Jnnk  Co. 
on  100  tons  of  scrap  wrought  iron  at  $11.50 
per  net  ton,  lab.  cars,  Seattle,  said  option 
holds  good  for  two  days  from  date. 

"[Signed]  Pacific  Junk  Co., 

"Per  I.  Gustav." 


on  November  10, 
the  option  In  the 


Two  days  thereafter, 
1910,  appellant  accepted 
following  words: 

"Nov.  10,  1916. 
"Mr.  I.  Gustav,  Accept  your  option  one  hun- 
dred tons  scrap  iron  eleven  fifty  ton. 

"[Signed]  Tacoma  Junk  Co." 

On  November  11,  the  respondent  wrote  ap- 
pellant, acknowledging  receipt  of  the  accept- 
ance of  the  option,  and  asked  that  a  check 
for  $600  be  sent  to  apply  en  the  purchase 
price,  and  thereafter,  on  November  14,  the 
appellant  sent  this  sum  of  money  to  respond- 
ent At  the  dose  of  the  plaintiff's  testimony 
the  motion  of  defendant  for  nonsuit  was 
granted,  and  a  judgment  dismissing  the  ac- 
tion entered. 

The  testimony  shows  the  following:  Re- 
spondent was  to  deliver  the  scrap  iron  to  ap- 
pellant f.  o.  b.  cars  at  Seattle  shortly  after 
January  1, 1917.  Several  times  during  Jan- 
uary and  February,  1917,  and  at  other  times 
during  that  year,  the  appellant  made  de- 
mands of  respondent  for  shipment  In  each 
instance  the  respondent  excused  himself  from 
delivering  by  saying  that  he  was  unable  to 
get  cars  for  the  shipment.  At  some  of  these 
conversations  the  appellant  stated  that  If  re- 
spondent would  notify  him  when  he  was 
ready  to  load  he,  the  appellant  would  come  to 
Seattle  and  assist  in  procuring  cars,  but  re- 
spondent never  notified  appellant  that  he  was 
ready  to  load  and  wanted  cars  for  that  pur- 
pose. Finally,  on  October  15, 1917,  one  Kels- 
ler,  representing  the  appellant  went  to  Seat- 
tle and  saw  the  respondent  and  demanded 


the  delivery  of  the  Iron,  but  the  only  satisfac- 
tion he  got  from  respondent  was  that  he  was 
unable  to  procure  cars.  On  November  8, 
1917,  Mr.  Glelans,  appellant's  attorney,  went 
to  Seattle  to  demand  delivery  and  to  pay  the 
balance  of  the  purchase  price.  He  made  a 
proper  tender  of  the  balance  of  the  purchase 
price,  which  tender,  however,  was  refused. 
At  the  same  time  Mr.  Glelans  tried  to  get  a 
promise  from  respondent  as  to  when  he 
would  load  the  iron,  but  respondent  again 
complained  that  he  was  unable  to  get  cars, 
and  he  would  not  agree  to  load  the  cars  with- 
in a  week  or  ten  dnys  or  a  month ;  in  fact, 
he  refused  to  fix  any  time  within  which  he 
would  make  delivery.  About  ten  days  after 
this  last  conversation  this  suit  was  brought 

[1]  Respondent  contends  that  he  was  un- 
der no  obligation  to  load  until  the  appellant 
had  furnished  him  with  cars.  There  was  no 
obligation  resting  upon  appellant  to  furnish 
cars.  The  contract  provided  that  respondent 
was  to  deliver  the  iron  f.  o.  b.  cars  at  Seattle. 

This  court  In  the  case  of  Mens  Lumber  Co. 
v.  McNeeley  &  Co.,  68  Wash.  223,  108  Pac. 
621,  28  L.  R.  A  (N.  S.)  1007,  held  that,  under 
a  contract  of  this  character,  It  was  the  duty 
of  the  respondent  to  furnish  the  cars  and 
load  them  at  his  own  expense.  The  terms  of 
the  original  contract  were  not  altered  by  the 
oral  agreement  of  the  appellant  to  assist  re- 
spondent in  procuring  cars. 

[I]  Respondent  contends  that  inasmuch  as 
the  contract  did  not  provide  for  the  time  of 
delivery,  he  could  not  be  placed  In  default 
until  the  appellant  had  made  demand  for  de- 
livery. Under  the  terms  of  the  contract  It 
was  the  duty  of  the  respondent  to  load  the 
Iron  within  a  reasonable  time,  and  there  was 
no  duty  devolving  upon  the  appellant  to  de- 
mand the  loading  of  the  iron  or  its  delivery. 
But,  even  if  such  demand  were  necessary,  as 
heretofore  pointed  out,  the  appellant  made 
repeated  demands  which  respondent  failed  to 
comply  with. 

[3]  Respondent  further  contends  that  he 
would  not  be  put  in  default  until  appellant 
had  paid  him  the  balance  of  the  purchase 
price.  Under  the  terms  of  the  contract  the 
Iron  was  to  be  delivered  by  respondent  f.  o.  b. 
cars  at  Seattle,  and  the  appellant  was  under 
no  Obligation  to  either  tender  or  pay  the  pur- 
chase price  until  respondent  had  so  loaded 
the  cars.  In  cases  of  this  character  the  ac- 
tual delivery  and  the  payment  of  the  pur- 
chase price  are  simultaneous.  Under  the 
terms  of  the  contract  the  loading  of  the  cars 
was  a  necessary  preliminary  to  the  delivery, 
and  respondent  would  not  be  in  position  to 
demand  his  pay  until  the  cars  bad  been  load- 
ed. Engeldlnger  v.  Stevens,  132  Wis.  423, 
112  N.  W.  507 ;  Badger  State  Lum.  Co.  v.  G. 
W.  Jones  Lum.  Co.,  140  Wis.  73,  121  N.  W. 
933.  But  If  it  should  be  admitted  that  re- 
spondent was  entitled  to  his  pay  before  the 
cars  were  loaded,  the  testimony  shows  that 
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each  payment  was  tendered  about  ten  days 
before  suit  was  brought 

[4]  But  respondent  contends,  and  the  trial 
court  held,  that  be  was  not  given  a  reasona- 
ble time  after  the  tender  and  before  the  suit 
was  brought  within  which  to  secure  and  load 
the  cars.  It  must  be  remembered,  however, 
that  the  appellant's  testimony  shows  that 
when  he  tendered  the  balance  of  the  pur- 
chase price,  some  ten  days  before  the  com- 
mencement of  the  action,  respondent  still  re- 
fused to  fix  any  time  for  delivery,  or  to  make 
any  positive  agreement  with  reference  there- 
to. Consequently  the  appellant  had  a  perfect 
right  to  assume  that  respondent  did  not  in- 
tend to  deliver  the  iron,  or,  at  best,  would  de- 
liver it  at  his  own  convenience.  We  have  no 
doubt  that  under  the  facts  of  this  case  the 
appellant  did  not  prematurely  bring  his  suit. 

[I,  I]  The  respondent  seems  to  be  under  the 
impression  that  the  writing  sued  upon  was 
nothing  but  an  option,  and  the  trial  court 
seems  to  have  been  of  a  like  opinion.  An  op- 
tion, once  accepted,  becomes  a  binding  con- 
tract upon  the  parties  thereto.  Ranahan  v. 
Gibbons,  23  Wash.  266,  62  Pac.  773 ;  Caldwell 
Bros.  ft  Co.  v.  Coast  Coal  Co.,  68  Wash.  461, 
108  Pac.  1075.  Almost  Immediately  after  the 
eult  was  brought  the  respondent  offered  to 
make  delivery,  which  delivery  was  refused  by 
the  appellant.  It  Is  contended  that  appellant 
cannot  maintain  this  action  because  he  refus- 
ed to  accept  delivery  after  the  suit  was 
brought  The  appellant,  having  waited  a 
year  for  the  delivery  of  this  Iron,  and  having 
brought  his  suit  for  damages,  as  he  was  en- 
titled to  do,  was  under  no  obligation  to  ac- 
cept the  belated  offer  of  delivery.  The  court 
was  in  error  in  granting  the  nonsuit 

The  cause  is  remanded,  with  Instructions 
to  set  aside  the  judgment  of  nonsuit  and  dis- 
missal and  proceed  to  the  hearing  of  the  case 
In  accordance  herewith. 

HOLCOMB,  C.  X,  and  MITCHELL, 
MOUNT,  and  BTTLLERTON,  JJ.,  concur. 


MARDBN,  ORTH  ft  HASTINGS  CORPORA- 
TION v.  TRANS-PACIFIC  CORPO- 
RATION.  (No.  15396.) 

(Supreme  Court  of  Washington.  Jan.  7,  1920.) 

1.  Sales  <s=89— Extension  or  tuck  job  de- 

XJVKBY  BY  MUTUAL  ARRANGEMENT. 

Time  for  performance  of  contract  for  the 
sale  and  delivery  of  oriental  Soya  bean  oil  held 
extended  by  mutual  agreement  to  the  date  of 
February  19,  1918,  when  it  was  finally  breached 
by  defendant  seller  by  failure  to  deliver. 

2.  Sales  «J=»418(2)— Buxkb'b  damages  from 

FAILURE  TO  DELIVER. 

Purchaser  of  oriental  Soya  bean  oil,  "c  L 
V  Seattle,  was  entitled  to  recover,  for  seller's 


failure  to  deliver,  difference  per  pound  between 
contract  price  and  market  price  at  Seattle  on 
date  of  breach. 

3.  Evidence  <8=>323(4)— Trade  journal  quo- 
tations ADMISSIBLE  OH  ISSUE  Or  DAMAGES. 

In  an  action  by  the  buyer  of  oriental  Soya 
bean  oil  for  the  seller's  failure  to  deliver,  Issues 
of  an  oil,  paint  and  drug  weekly  trade  journal, 
giving  quotations  as  to  market  prices  of  such 
oil  at  the  time  of  breach,  were  admissible  in  evi- 
dence, the  journal  being  of  repute  and  its  quo- 
tations accepted  by  the  trade  throughout  the 
United  States,  though  it  was  published  in  New 
York,  while  the  oil  in  suit  was  deliverable  in 
Seattle. 

4.  Costs  «=> 234— Appellant  beoubino  re- 
duction Or  JUDGMENT  ENTITLED  TO  COSTS 
IN  CUBBED  ON  APPEAL. 

Appellant  which  obtains  a  substantial  re- 
duction in  the  judgment  rendered  against  it 
will  recover  its  costs  incurred  on  the  appeal. 

Department  L 

Appeal  from  Superior  Court,  King  County; 
Clay  Allen,  Judge. 

Action  by  the  Marden,  Orth  ft  Hastings 
Corporation  against  the  Trans-Pacific  Cor- 
poration. From  judgment  for  plaintiff,  de- 
fendant appeals.  Judgment  modified,  and 
cause  remanded,  with  directions  to  reduce 
recovery. 

Trefethen  ft  Bindley,  of  Seattle,  for  appel- 
lant 

Donworth,  Todd  ft  Higglns,  of  Seattle,  for 
respondent 

PARKER,  J.  The  plaintiff,  Marden,  Orth 
ft  Hastings  Corporation,  commenced  this  ac- 
tion In  the  superior  court  for  King  county, 
seeking  recovery  of  damages  which  It  claims 
to  have  suffered  from  the  failure  of  the  de- 
fendant, Trans-Pacific  Corporation,  to  deliver 
400  tons  of  Manchurlan  Pressed  Soya  bean 
oil,  in  accordance  with  a  contract  for  the 
sale  thereof  entered  into  between  them. 
Trial  in  the  superior  court  for  King  county, 
sitting  without  a  jury,  resulted  in  findings 
and  judgment  in  favor  of  the  plaintiff  award- 
ing It  recovery  In  the  sum  of  215,680,  from 
which  the  defendant  has  appealed  to  this 
court 

The  trial  court  found  that  the  contract 
was  breached  on  April  11,  1918,  upon  the 
theory  that  the  time  for  delivery  thereof 
had  been  extended  by  mutual  consent  until 
that  time,  and  Its  delivery  then  finally  re- 
fused by  appellant,  and  that  at  that  time 
Soya  bean  oil  was  worth  in  the  market  1% 
cents  per  pound  more  than  the  contract  price, 
and  measured  respondent's  recovery  accord- 
ingly. 

[1]  In  view  of  the  contentions  here  made,  It 
becomes  first  necessary  to  determine  whether 
or  dot  the  trial  court  was  correct  in  conclud- 
ing that  the  breach  of  the  contract  occurred 
on  April  11,  1918,  or  prior  to  that  time  when 


£=>For  other  cases  see  same  topic  and  KEY-NUMBER  In  oil  Key-Numbered  Digests  and  Indexes 
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the  difference  between  the  market  price  and 
the  contract  price  was  less.   On  November 


"Gentlemen:  We  beg  to  acknowledge  receipt 
of  your  letter  dated  Dec  15th  in  regard  to 


13,  1917,  a  written  contract  was  entered  Into  our  contract  with  yon  for  four  hundred  tons  of 


between  the  parties,  by  the  terms  of  which 
appellant  sold  and  agreed  to  deliver  to  re- 
spondent 400  long  tons,  2,210  pounds  each, 
of  Manchurlan  Pressed  Soya  bean  oil  at 
$14.25  per  hundred  pounds,  to  be  shipped  Im- 
mediately from  the  Orient  and  delivered  "c 
1.  f."  (cost,  insurance,  and  freight  paid)  at 
Seattle.  This  contract  purchase  price,  it  will 
be  noticed,  was  14^4  cents  per  pound.  Had 
the  oil  been  shipped  from  the  Orient  as  orig- 
inally agreed,  it  would  have  in  due  course 
arrived  in  Seattle  In  about  four  weeks.  The 
contract  was  made  through  Horace  J.  Holley 
&  Co.,  brokers.  The  oil  was  to  be  paid  for 
upon  its  arrival  in  Seattle.  There  is  nothing 
In  the  written  contract  indicating  that  re- 
spondent was  to  furnish  appellant  any  letter 
of  credit  to  aid  appellant  in  procuring  the 
oil  In  the  Orient;  but  shortly  after  the  mak- 
ing of  the  contract,  probably  within  two  or 
three  days,  at  the  request  of  appellant,  re- 
spondent did  procure  for  appellant  a  letter 
of  credit  in  the  sum  of  $130,000,  issued  by  the 
Equitable  Trust  Company  of  New  York. 
This,  we  think  the  evidence  shows,  was  done 
merely  as  a  matter  of  accommodation  on  the 
part  of  respondent  to  aid  appellant  ,ln  pro- 
curing and  shipping  the  oil  from  the  Orient, 
and  to  thereby  aid  it  In  hastening  delivery. 
When  the  letter  of  credit  arrived  in  Seattle, 
there  was  a  mistake  in  its  reference  to  the 
shipment  of  the  oil,  referring  to  the  shipment 
as  "t.  o.  b."  Seattle,  when  it  ought  to  hare 
been  "c  1.  V  Seattle.  This  error,  however, 
was  caused  to  be  corrected  by  respondent 
within  two  or  three  days,  at  the  request  of 
appellant,  all  of  which  caused  some  delay  in 
the  furnishing  of  the  letter  of  credit  as  re- 
quested, which  it  is  claimed  by  appellant  fur- 
nished an  excuse  for  its  failure  to  deliver  the 
oil  as  contracted  for.  This,  however,  we 
think,  will,  as  we  proceed,  appear  to  be  of  no 
consequence  in  view  of  the  extension  of  time 
mutually  agreed  upon  by  the  parties  for  the 
delivery  of  the  oil. 

On  December  14,  1917,  respondent;  de- 
sirous of  being  advised  as  to  how  soon  the 
oil  would  arrive,  wrote  appellant,  as  follows: 

"Gentlemen:  Under  date  of  November  18th, 
we  closed  with  you  contract  for  four  hundred 
tons  pressed  Soya  bean  oil,  immediate  shipment 
from  the  Orient,  through  Horace  J.  Holley  & 
Company. 

"Please  advise  us  promptly  on  what  steamer 
this  shipment  is  coming  forward." 

This  letter  was  replied  to  by  the  appellant 
on  the  following  day,  as  follows: 

"Gentlemen:  Tour  favor  of  the  14th. 

"Beg  to  state  that  at  the  present  time  we 
cannot  give  you  any  information  as  regards 
Soya  bean  oil.  We  will  advise  you  as  soon  as 
possible." 

On  December  17th  respondent  wrote  appel- 
lant, as  follows: 


Soya  bean  oil,  immediate  shipment  from  the 
Orient. 

"We  understand  from  Horace  3.  Holley  & 
Company,  that  there  is  a  possibility  of  your 
not  being  able  to  deliver  the  oil  on  time  and 
we  take  this  opportunity  to  say  that  we  will 
hold  you  fully  responsible  for  any  damages  we 
may  sustain  through  late  delivery  ,of  this  con- 
tract 

"In  case  that  you  are  in  a  position  to  tell  us 
how  long  this  shipment  will  be  delayed  or  just 
what  the  situation  is  regarding  this  deal,  we 
assure  you  that  we  shall  only  be  too  glad  to  help 
you  to  extend  the  time  of  delivery  for  a  limited 
period." 

On  December  18th,  appellant  wrote  re- 
spondent, as  follows: 

"Gentlemen:  Replying  to  your  favor  of  the 
17th,  beg  to  state  that  we  are  taking  this  mat- 
ter of  oil  up,  and  hope  to  be  able  to  deliver 
promptly.  Nevertheless  we  feel  that  our  obli- 
gations were  vitiated  when  your  company  failed 
to  make  prompt  delivery  of  letter  of  credit, 
and  when  they  did  do  so,  sent  it  incorrect 
These  delays  made  it  almost  impossible  for  us 
to  fix  our  obligations  on  the  other  side  in  time 
to  hold  the  oil  at  quotations  made.  Therefore, 
while  we  'do  not  expect  to  sidestep  any  obliga- 
tions which  belong  to  us,  nevertheless,  we  feel 
that  the  delays  which  your  people  caused  us 
will  relieve  us  from  any  absolute  obligations  in 
this  matter.  There  should  have  been  no  error 
in  the  letters  of  credit  as  our  offer  was  plain- 
ly stated,  and  the  letter  of  credit  as  it  now 
stands  is  incorrect  through  no  error  on  our 
part  However  we  shall  advise  yon  fully  within 
a  few  days." 

On  December  22d,  respondent  wrote  appel- 
lant, as  follows: 

"Gentlemen:  We  still  have  for  reply  your  let- 
ter of  December  18th  referring  to  our  contract 
with  yon  for  four  hundred  tons  Soya  bean  oil 
dated  November  13th,  for  immediate  shipment 
from  the  Orient 

"If  you  will  look  over  the  contract  which 
yon  duly  signed  you  will  find  that  it  was  closed 
at  that  time  under  the  basis  of  sight  draft  and 
nothing  whatever  was  mentioned  about  a  letter 
of  credit  Considerably  later  you  requested  us 
to  open  np  a  letter  of  credit  against  this  ship- 
ment which  we  did. 

"On  receipt  of  the  letter  of  credit  it  developed 
that  some  mistake  had  been  made  in  New  York 
and  we  requested  our  friends  by  telegram  to 
correct  this  mistake. 

"In  your  above  mentioned  letter  you  say  that 
the  error  in  the  letter  of  credit  still  stands  and 
we  will  thank  you  for  giving  us  full  informa- 
tion just  what  change  in  the  letter  of  credit 
you  require.  You  should  have  attended  to  this 
matter  before  this  as  we  telegraphed  to  our 
friends  in  New  York  on  date  of  Nov.  29.  After 
looking  up  our  purchase  contract  of  which  you 
have  a  copy  you  will  find  that  the  matter  of 
a  letter  of  credit  for  this  shipment  has  no  bear- 
ing on  the  deal  at  all. 

"We  are  awaiting  to  hear  from  you  during 
the  next  week  how  soon  you  expect  to  make  de- 
livery of  this  oil" 
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On  January  15,  1918,  appellants  represen- 
tative who  signed  the  contract  for  it  sailed 
for  the  Orient  on  business  for  it  (the  com- 
pany), and  a  day  or  so  before  Bailing  had  a 
conversation  with  respondent's  representative 
in  Seattle,  from  which  we  think  it  is  plain 
they  arrived  at  an  understanding  that  the 
time  for  the  delivery  of  the  oil  in  Seattle 
should  be  further  extended,  though  no  defi- 
nite time  was  agreed  upon.  On  January  30th, 
respondent  wrote  appellant,  as  follows: 

"Gentlemen:  We  beg  to  refer  you  to  our 
purchase  from  you  of  400  tons  pressed  Soya 
bean  oil,  November  shipment  from  the  Orient. 

"We  understood  from  Mr.  Barry,  who  called 
on  us  before  sailing  for  the  Orient,  that  this 
shipment  had  been  delayed  on  account  of  fail- 
ure of  your  seller  to  make  delivery  as  contracted 
for. 

"We  told  Mr.  Barry  that  we  should  be  very 
glad  to  assist  you  in  the  matter,  and  extend  time 
of  shipment  until  early  February,  and  are  await- 
ing to  hear  from  him  by  cable  how  soon  we 
can  expect  shipment 

"We  are  making  a  reservation  however  in  this, 
if  we  cannot  hold  our  own  buyers  off  any  longer, 
we  shall  be  obliged  to  purchase  against  yon  in 
the  open  market,  and  hold  you  fully  responsible 
for  any  loss  we  may  sustain  in  connection  with 
this  shipment,  as  per  our  letter  to  you  of 
January  7th." 

On  January  31st,  appellant  wrote  respond- 
ent, as  follows: 

"Gentlemen:  Your  letter  of  January  80th 
has  been  forwarded  to  Mr.  Barry  who  is  in 
Yokohama,  and  we  are  expecting  a  cable  from 
him  regarding  Soya  bean  oil  before  many  days. 
We  hope  that  you  can  wait  until  this  cable 
reaches  us." 

On  Saturday,  February  16th,  respondent 
wrote  appellant,  as  follows: 

"Gentlemen:  Unless  we  have  some  definite 
advice  from  you  when  shipment  of  400  tons 
Soya  bean  oil,  against  our  contract  with  you 
dated  November  13th,  will  be  made,  by  Tues- 
day next  week,  we  shall  buy  this  quantity 
against  you  in  the  open  market  and  charge  you 
with  the  difference." 

The  Tuesday  fixed  in  this  letter  as  the 
limit  of  time  within  which  respondent  would 
wait  for  advice  from  appellant  would  be  Feb- 
ruary 19th.  This  was  followed  by  other  let- 
ters from  respondent  to  appellant  on  March 
21st,  April  4th,  and  April  5th  demanding  de- 
livery, of  the  oil  or  damage  for  failure  in  de- 
livering it  However,  appellant  did  not  write 
respondent  again  until  April  11th,  when  it 
did  so,  declining  to  accede  to  respondent's 
demands.  These  letters  were  all  written  at 
Seattle,  where  both  concerns  had  places  of 
business.  In  addition  to  these  letters,  some 
conversation  was  had  from  time  to  time  be- 
tween the  representatives  of  the  respective 
parties.  These  conversations,  however,  do 
not,  we  think,  show  any  different  attitude  of 
each  towards  the  other  relative  to  the  de- 


livery of  the  oil  than  Is  found  in  these  quoted 
letters,  and  in  the  conversation  had  between 
the  representative  of  respondent  and  Mr. 
Barry  as  representative  of  appellant,  just  be- 
fore he  sailed  for  the  Orient  on  January  15th. 
We  agree  with  the  trial  court  in  its  finding 
that  there  had  been  an  extension  of  time  for 
the  delivery  of  the  oil,  except  as  to  the  period 
of  such  extension.  It  seems  to  us  that  re- 
spondent's letter  of  February  16th,  above 
quoted,  fixing  the  following  Tuesday,  Febru- 
ary 19th,  as  the  limit  of  time  within  which 
further  advice  would  be  awaited  from  appel- 
lant, amounted  to  a  final  refusal  of  respond- 
ent to  extend  the  time  for  delivery  beyond 
that  date,  if  appellant  should  not  then  be 
heard  from;  and  that  the  silence  of  appel- 
lant thereafter  upon  the  question  of  a  fur- 
ther extension  of  time  of  delivery  amounted 
to  a  refusal  to  deliver  the  oil  as  of  February 
19th.  We  are  therefore  of  the  opinion  that 
the  contract  was  finally  breached  on  Febru- 
ary 19,  1918.  Our  further  inquiry  then  is: 
What  was  the  market  value  of  the  oil  in 
Seattle  on  that  date? 

[2]  The  evidence  Introduced  of  the  market 
value  of  Soya  bean  oil  at  Seattle  consisted 
almost  wholly  of  market  quotations  found  in 
a  trade  periodical  known  as  "Oil,  Paint  and 
Drug  Reporter,"  published  on  Monday  of  each 
week  in  New  York  City,  and  circulated  gen- 
erally throughout  the  United  States.  The 
weekly  numbers  of  this  published  on  Mon- 
days from  January  7  to  April  29,  1918,  in- 
clusive, are  in  evidence.  This  is  a  well- 
known  and  reliable  trade  Journal  and  con- 
tains weekly  market  quotations  of  oils  of  all 
character,  Including  Soya  bean  oil,  at  both 
Eastern  and  Pacific  Coast  points;  the  evi- 
dence showing  beyond  dispute  that  Seattle  is 
the  principle  Pacific  Coast  point  for  the  Im- 
portation and  distribution  of  such  oil  from 
the  Orient.  The  evidence  also  shows  without 
dispute  that  quotations  of  the  market  price 
of  this  and  other  oils  found  in  this  periodical 
are  generally  relied  upon  by  the  trade  every- 
where in  the  United  States.  In  the  issue  of 
February  18,  1918,  sale  of  several  carloads  of 
Soya  bean  oil  "at  16%  cents  per  pound  f .  o.  b. 
Pacific  Coast"  are  reported.  This,  the  evi- 
dence plainly  shows,  means  at  Seattle,  the 
principal  Pacific  Coast  point  for  the  Import- 
ing and  distribution  of  Soya  bean  oil.  The 
evidence  also  plainly  shows  that  such  oil 
c  i.  f .  is  %  cent  a  pound  less  than  f.  o.  b.  at 
Seattle,  so  the  conclusion  seems  to  follow 
that  the  market  value  of  the  oil  c.  1.  f.  at 
Seattle  on  February  18th  was  15%  cents  per 
pound.  This  may  have  been  the  market  a 
day  or  two  before  February  18th,  the  date  of 
the  issuance  of  the  number;  but  it  is  the 
nearest  in  point  of  time  to  February  19th  of 
any  market  quotation  we  have  in  the  evi- 
dence, and  we  have  no  other  evidence  be- 
fore us  of  the  market  value  of  Soya  bean 
oil.  We  note  that  in  the  Issue  of  Febru- 
ary 25th  the  quoted  market  price  remained 
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unchanged  at  Seattle.  We  are  led  to  the 
conclusion  that  the  trial  court  fell  Into  error 
In  measuring  respondent's  damage  by  com- 
puting the  same  upon  the  basis  of  1%  cents 
per  pound,  the  difference  between  the  con- 
tract price  of  14%  cents  per  pound  and  the 
market  price  of  16  cents  per  pound  on  April 
11,  1918,  and  that  respondent  should  be 
awarded  recovery  upon  the  basis  of  1%  cents 
per  pound,  the  difference  between  the  con- 
tract price  of  14%  cents  per  pound  and  the 
market  price  of  15%  cents  per  pound  on  Feb- 
ruary 19,  1918;  that  Is,  respondent  is  en- 
titled to  recover  $18,440  Instead  of  $15,680. 

[3]  Contention  la  made  in  appellant's  be- 
half that  the  several  Issues  of  the  Oil,  Paint 
tc  Drug  Reporter  were  not  admissible  in 
evidence.  We  think  this  contention  Is  un- 
tenable In  view  of  the  fact  that  It  is,  as  the 
evidence  plainly  shows,  a  trade  Journal  of 
repute,  and  its  quotations  of  market  prices 
of  oils,  Including  Soya  bean  oil,  are  accepted 
by  the  trade  generally  throughout  the  United 
States  as  reliable  and  trustworthy.  The  gen- 
eral rule  as  to  the  admissibility  of  such  evi- 
dence to  show  market  value  of  a  standard 
commodity  of  merchandise  is  well  stated  in 
10  H.  O.  L.  1167,  as  follows: 

"It  is  a  rale  recognized  generally  that  market 
reports  or  quotations  as  contained  in  newspa- 
pers, trade  journals,  trade  circulars,  price  lists, 
etc.,  are  competent  evidence  of  the  state  of  the 
market.  Indeed,  such  reports,  based  as  they 
are  upon  a  general  survey  of  the  whole  market, 
and  constantly  received  and  acted  upon  by 
dealers,  are  far  more  satisfactory  and  reliable 
than  individual  entries  or  individual  sales  or 
inquiries;  and  courts  would  justly  be  subject 
to  ridicule  if  they  should  deliberately  shut  their 
eyes  to  the  sources  of  information  which  the 
rest  of  the  world  relies  upon,  and  demand  evi- 
dence of  a  less  certain  and  satisfactory  char- 
acter. Such  evidence  is  within  an  exception  to 
the  general  rule  barring  the  admission  of  hear- 
say evidence  inasmuch  as  it  comes  from  a  pub- 
lic authentic  source  which  is  deemed  to  give  it 
reliability." 

This  court  recognizes  this  to  be  the  law 
In  Peters  v.  McPhadden,  75  Wash.  525,  13 
Pac.  26,  Ann.  Cas.  1915C,  63,  though  the 
question  there  presented  was  not  this  exact 
question.  See  note  in  16  L.  It.  A.  (N.  S.)  75a 

We  conclude  that  the  judgment  must  be 
modified  in  conformity  with  the  views  herein 
expressed.  The  cause  Is  remanded  to  the 
superior  court,  with  directions  to  correct  Its 
judgment  so  as  to  award  respondent  recovery 
in  the  sum  of  $13,440  only,  Instead  of  $15,- 
680. 

[4]  Appellant  will  recover  Its  costs  incur- 
red upon  this  appeal  in  view  of  the  fact  that 
It  Is  here  obtaining  a  substantial  reduction  in 
the  judgment  rendered  against  it  in  the  supe- 
rior court. 

HOLCOMB,  C.  J.,  and  MACKINTOSH, 
MITCHELL,  and  MAIN,  JJ.,  concur. 
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EBLING  t.  NIELSEN  et  aL  (No.  16622.) 
(Supreme  Court  of  Washington.  Jan.  9,  1920.) 

1.  Highways  *=»184(2)— Finding  that  ito- 

TOBTBUOK  DRIVER  WAS  NEGLIGENT  SUSTAIN  - 
ED  BY  EVIDENCE. 

Conflicting  evidence  held  to  sustain  finding 
that  defendants  were  negligent  in  leaving  their 
motortruck  standing  on  side  of  a  highway  with 
a  red  light  attached  to  the  rear,  which  did  not 
comply  with  Laws  1917,  p.  636,  g  15,  requiring 
such  lights  to  be  visible  at  least  200  feet.. 

2.  Negligence  <8=»6— Violation  of  positive 
law  constitutes  negligence. 

A  thing  done  in  violation  of  a  positive  law 
constitutes  negligence. 

3.  Highways  e}=»184(2)— Automobile  drives 

PRESUMABLY  USING  STATUTORY  LIGHTS. 

Where  there  is  no  evidence  upon  the  point, 
it  will  be  presumed  that  a  person  driving  an 
automobile  on  a  highway  had  two  white  lights 
visible  for  200  feet  in  advance,  as  required  by 
Laws  1917,  p.  636,  %  15. 

4.  Highways  *=»184(2>— Contributory  neg- 
ligence or  automobile  driver  running 

INTO  STATIONARY  TRUCK  ESTABLISHED  BY 
EVIDENCE. 

Evidence  regarding  the  circumstances  under 
which  plaintiff  automobile  driver  ran  into  a 
truck  standing  at  the  side  of  a  highway  held 
to  establish  plaintiff's  contributory  negligence. 

5.  Negligence  «=»80— Contributory  negli- 
gence BARS  REOOVEBY. 

Although  defendant's  violation  of  a  statute 
or  ordinance  constitutes  negligence  per  se,  yet 
that  fact  will  not  prevent  plaintiff's  contribu- 
tory negligence  from  barring  recovery. 

Department  L, 

Appeal  from  Superior  Court,  King  County; 
Calvin  S.  Hall,  Judge. 

Action  by  B.  F.  Ebling  against  Otto  Nielsen 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants appeal.   Reversed,  with  directions. 

Ogden  &  Clarke  and  Joseph  Oakland,  all 
of  Seattle,  for  appellants. 

J.  Speed  Smith  and  Henry  Elliott,  Jr.,  both 
of  Seattle,  for  respondent 

MITCHELL,  J.  This  action  was  brought 
to  recover  for  damages  to  respondent's  auto- 
mobile on  account  of  a  rear-end  collision  with 
a  large  motortruck  belonging  to  appellants. 
The  case  was  tried  without  a  jury.  The  court 
made  findings  and  conclusions  to  the  effect 
that  the  collision  was  caused  by  the  negli- 
gence of  appellants  and  entered  judgment  ac- 
cordingly, from  which  the  appeal  is  taken. 

[1]  Appellants  contend  the  weight  of  the 
evidence  dismisses  them  from  the  charge  of 
negligence,  and  affirmatively  and  clearly  es- 
tablishes contributory  negligence  which  de- 
nies respondent  any  right  of  recovery.  Ap- 
pellants are  charged  with  a  violation  of  that 
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portion  of  the  amendment  of  the  motor  vehi- 
cle act  found  In  chapter  166,  at  pages  636, 
637,  Session  Laws  of  1917,  which  provides: 

"Such  motor  vehicle  shall  have  attached  to 
the  rear  not  less  than  one  lamp  showing  a  red 
light,  visible  at  least  two  hundred  feet  in  the 
rear  of  such  machine.  •  •  • " 

The  collision  occurred  on  the  Pacific  High- 
way, about  eight  miles  south  of  Seattle,  about 
6  o'clock  in  the  evening,  November  8, 1918,  at 
which  time  It  was  dark  and  a  heavy  rain  was 
falling.  Because  of  engine  trouble  appellants 
had  stopped  their  motortruck,  facing  south, 
on  the  right-hand  margin  of  the  road,  and 
had  gone  to  procure  assistance,  after  lighting 
a  lamp  showing  a  red  light  to  the  rear  of  the 
truck,  which  was  burning  at  the  time  of  the 
collision.  A  boy  16  years  of  age  was  left  with 
the  truck.  There  is  a  sharp  dispute  In  the 
evidence  as  to  the  power  of  the  red  light 
Appellants'  proof  tends  to  show  it  was  suffi- 
cient, particularly  so  when  taken  In  connec- 
tion with  the  plausible  contention  that  the 
reach  of  visibility  of  the  red  light  exacted  by 
the  law  does  not  contemplate  weather  condi- 
tions such  as  existed  at  the  time  of  the  ac- 
cident On  the  contrary,  respondent's  proof 
shows  the  light  was  very  dim  and  insufficient. 
Out  of  the  conflict  the  trial  court  was  con- 
vinced in  this  respect  against  the  appellants, 
and  an  examination  of  the  evidence  satisfies 
us  It  preponderates  that  way.  A  thing  which 
Is  done  in  violation  of  positive  law  is  In  Itself 
negligence.  Engelker  v.  Seattle  Electric  Co., 
60  Wash.  196,  96  Pac.  1039 ;  Ballard  v.  Col- 
lins, 63  Wash.  493, 115  Pac.  1060. 

[2-4]  We  think  the  contributory  negligence 
of  the  respondent  equally  manifest.  The 
accident  occurred  on  a  straight  line  of  the 
highway.  Respondent  driving  south,  was 
bowling  along,  20  miles  an  hour,  in  the  dark, 
a  heavy  rain  falling.  He  had  a  cleaner  on 
his  wind  shield,  but  did  not  know  how  long 
before  the  accident  he  had  last  used  It  He 
had  a  traveling  companion  by  the  name  of 
Hennesey.  Respondent's  own  account  of  the 
manner  In  which  the  accident  happened  is  as 
follows: 

"When  we  were  within  about  26  feet  of  this 
truck  Mr.  Hennesey  said,  'Ben,  there  is  a  car 
ahead.'  I  said,  'I  see  it,'  and  I  put  my  foot  on 
the  foot  brake,  and  when  I  saw  I  could  not  stop 
I  threw  the  emergency  on,  and  when  I  did  that 
we  just  skidded  right  on.  I  could  not  swing  out 
because  just  about  the  time  when  we  saw  this 
there  was  a  car  coming  the  other  way,  and  I 
would  have  collided  with  the  other  car  if  I 
turned  out  suddenly  from  the  back  of  the  truck." 

Under  cross-examination  he  went  some- 
what more  Into  details,  as  follows: 

"Q.  Did  your  brakes  lock  the  wheels?  A.  The 
emergency  locked  the  wheels  because  I  threw  it 
on  just  as  hard  as  I  could. 

"Q.  How  far  do  you  think  you  went  after 
your  wheels  locked?  A.  The  wheels  locked 
within  about  4  or  5  feet  of  the  truck,  I  judge. 


The  whole  thing  came  so  fast  that  there  was 
very  little  chance  to  do  anything  but  use  the 
best  judgment  that  you  could. 

"Q.  How  far  were  you  from  the  truck  when 
you  first  put  on  your  foot  brake?  A.  About  25 
feet 

"Q.  How  far  were  yon  from  the  truck  when 
you  threw  on  the  emergency?  A.  About  10 
feet  I  judge. 

"Q.  And  the  impact  followed  practically  al- 
most simultaneously?  A.  Tea,  sir;  your  mind 
works  with  your-  feet  automatically. 

"Q.  Did  the  emergency  lock  the  wheels?  A. 
Yea,  sir ;  and  I  skidded  right  under  the  truck.'' 

The  same  statute,  heretofore  referred  to, 
the  amendatory  act  of  the  Motor  Vehicle  Law 
of  1917,  at  pages  636,  637,  provides: 

"Every  motor  vehicle  shall  exhibit  during 
the  hours  of  darkness,  at  least  two  lamps,  one 
on  each  side,  showing  white  lights  visible  two 
hundred  feet  or  more  in  advance  of  said  ve- 
hicle." 

Counsel  for  respondent  contends  the  words, 
"visible  two  hundred  feet  or  more  In  advance 
of  said  vehicle,"  show  that  the  two  white 
lights  are  intended  to  assist  the  other  fellow, 
the  one  approaching,  In  avoiding  a  collision. 
Manifestly,  however,  in  actual  experience  the 
headlights  of  an  automobile  do  serve  as  & 
means  to  assist  the  driver  in  picking  up  with- 
in his  own  vision  objects  he  approaches,  and 
to  that  extent  constitute  an  agency  he  must 
employ  with  due  and  proper  care  to  avoid  in- 
jury to  himself  as  well  as  another.  It  hap- 
pens In  this  case  there  Is  not  a  word  of  tes- 
timony to  show  that  respondent  had  any 
front  lights  on  his  machine;  and,  If  he  had 
none,  then,  wholly  independent  of  any.  statu- 
tory law,  It  would  have  been  gross  negligence 
for  him  to  drive  his  car  as  he  did,  at  that 
time  and  place,  and  under  the  weather  con- 
ditions existing.  However,  the  presumption 
Is  that  he  complied  with  the  law  In  this  re- 
spect and  we  assume  he  was  using  the  front 
lights  required.  Then,  under  the  test  of  or- 
dinary care  and  prudence,  he  was  required  to 
have  his  machine  under  such  speed  and  con- 
trol, considering  all  the  circumstances,  in- 
cluding any  reasonable  likelihood  of  skidding 
when  the  brakes  were  applied,  as  would  per- 
mit him  to  safely  handle  his  machine  without 
a  collision  after  he  could  and  should  have 
discovered  the  motortruck,  Independent  of  the 
question  of  the  sufficiency  of  the  red  light 
29  Cyc.  505;  Lauson  v.  Town  of  Fond  du 
Lac,  141  Wis.  67,  123  N.  W.  629,  25  L.  R.  A. 
(N.  S.)  40,  135  Am.  St  Rep.  SO. 

[6]  It  is  a  well-settled  rule  that  if  the  neg- 
ligent act  of  the  defendant  consist  of  the 
violation  of  a  statute  or  ordinance,  and  al- 
though such  violation  is  held  to  be  negligence 
per  se,  it  will  not  for  that  reason  prevent  con- 
tributory negligence  from  defeating  recovery. 
Fluhart  v.  Seattle  Elec  Co,  66  Wash.  291. 
118  Pac.  61 ;  McEvllla  v.  Puget  Sound  Tr.,  I*. 
&  P.  Co.,  95  Wash.  657, 164  Pac.  193 ;  29  Cyc. 
508,  par.  2,  and  cases  cited. 
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The  Inquiry  is  not  so  much  which  Is  the 
more  at  fault,  but,  as  tersely  stated  by  Judge 
Dunbar,  In  Franklin  t.  EngeL  34  Wash.  480, 
76  Pac.  84: 

"If  the  injury  is  caused  by  the  negligence  of 
the  defendant  alone,  recovery  can  be  obtained; 
but  if  the  negligence  of  the  plaintiff  contributes 
to  the  injury,  such  negligence  bars  a  recovery." 

Our  conclusion  is  that  respondent  was 
guilty  ot  contributory  negligence  of  such 
pronounced  and  substantial  sort  as  to  bar 
him  from  any  right  of  recovery. 

Reversed,  with  directions  to  the  superior 
court  to  enter  judgment  in  favor  of  appel- 
lants. 

HOLCOMB,  O.  X,  and  MACKINTOSH, 
PARKER,  and  MAIN,  JJ.,  concur. 


FIRST  STATE  BANK  OF  BINFORD  v.  AR- 
NESON et  ux.  (No.  15494.) 

(Supreme  Court  of  Washington.  Jan.  9, 1920.) 

1.  Evidence  «=»178(9) — Oral  proof  ADMISSI- 
BLE AS  TO  CONTENTS  07  PUBOHASEB'S  AGREE- 
MENT TO  FAT  MORTGAGE. 

In  a  bank's  action  against  mortgagors, 
after  proof  of  loss  of  a  written  instrument  by 
which  purchasers  from  mortgagors  had  assum- 
ed and  agreed  to  pay  the  mortgage,  it  was 
proper  to  admit  oral  evidence  of  the  contents 
of  the  instrument,  its  execution  and  delivery, 
and  it  was  error  to  strike  out  such  evidence. 

2.  Appeal  and  eebob  «=»898— On  trial  db 
novo  mpbqperly  excluded  evidence  con- 
SIDERED. 

Where  cause  is  heard  de  novo  on  appeal, 
improperly  excluded  evidence,  if  in  the  record, 
will  be  considered. 

8.  Mortgages  «=>283(1)— Purchaser  assum- 
ing   MORTGAGE   AND   GRANTOR  MORTGAGOR 
PRINCIPAL  AND  SURETY. 
Where  purchaser  of  mortgaged  premises 
asumes  the  payment  of  the  mortgages  thereon, 
be  becomes  the  principal  debtor  and  the  origi- 
nal mortgagor  becomes  only  a  surety. 

4.  Mortgages  «=>296(1)— Merger  or  estate 

Or  MORTGAGOR  AND  ASSIGNEE  07  PART  OF 
MORTGAGE  DEBT. 

The  obligation  to  a  bank  of  its  cashier, 
arising  from  his  having  used  bank's  money  to 
pay  mortgage  interest  coupons  sent  to  the  bank 
for  collection,  was  extinguished  by  bank's  ac- 
cepting from  the  owner  of  the  mortgaged  prem- 
ises a  deed  to  such  premises  by  tne  terms  ot 
which  it  assumed  and  agreed  to  pay  the  mort- 
gages, since  it  knew  at  the  time  of  accepting 
the  deed  that  the  coupons  were  as  to  such 
owner  still  unpaid  and  a  part  of  the  mortgage 
debt. 


5.  Pledges  4}=»44— Effect  or  sale  or  col- 
lateral AS  PAYMENT. 
Where  bank  cashier  uses  bank's  money  to 
pay  mortgage  interest  coupons  sent  to  the 
bank  for  collection,  without  collecting  therefor 
from  the  owner  of  the  mortgaged  premises,  and 
the  bank  thereafter  accepts,  from  the  owner 
of  the  mortgaged  premises,  a  deed  to  such 
premises,  which  it  thereafter  sells  and  con- 
veys, then,  if  the  coupons  and  the  interest 
in  the  mortgaged  land  which  they  carried  be 
considered  as  collateral  security  for  any  debt 
from  the  cashier  to  the  bank  arising  from  his 
payment  of  the  coupons,  the  bank,  by  thus 
selling  and  disposing  absolutely  of  such  collat- 
eral, will  be  presumed  to  have  realized  the 
amount  due  from  the  cashier,  unless  it  affirma- 
tively appears  otherwise. 

Department  2, 

Appeal  from  Superior  Court,  Spokane 
County ;  D.  W.  Horn,  Judge. 

Action  by  the  First  State  Bank  of  Blnford 
against  Otto  O.  Arneson  and  wife.  Judgment 
for  plaintiff,. and  defendants  appeal.  Revers- 
ed, with  directions  to  enter  judgment  for  de- 
fendants. 

Danielson  te  Ryan,  of  Spokane,  for  appel- 
lants. 

Oscar  Cain,  of  Spokane,  for  respondent 

TOLMAN,  J.  For  some  years  prior  to  Jan- 
nary  31,  1916,  appellant  Arneson  had  been 
the  cashier  of  respondent  bank,  at  Blnford, 
N.  D.  At  the  annual  mettlng  in  January, 
1916,  another  was  elected  to  succeed  him,  and 
thereafter  for  a  short  time  he  remained  in 
charge  until  his  successor  should  arrive  and 
become  familiar  with  the  affairs  of  the  bank. 

Previous  to  this,  appellants  had  been  the 
owners  of  a  tract  of  320  acres  of  farm  land, 
upon  which  they  had  given  a  first  mortgage 
of  $4,000  to  the  Capital  Trust  Company,  and 
a  second  mortgage  for  a  like  sum  to  one  Tall- 
madge,  who  was  the  vice  president  of  the  re- 
spondent bank,  but  a  nonresident  The  in- 
terest coupons  of  both  of  these  mortgages 
were  payable  at  the  respondent  bank.  After 
the  execution  and  delivery  of  these  mort- 
gages, the  appellants  sold  and  conveyed  the 
land  by  quitclaim  deed  to  one  Hancher,  who, 
by  a  separate  instrument  in  writing,  assum- 
ed and  agreed  to  pay  both  mortgages,  prin- 
cipal and  Interest  No  part  of  the  principal 
of  either  mortgage  had  been  paid  on  January 
31,  1916,  and  on  that  day  there  was  in  the 
respondent  bank  for  collection  the  interest 
coupon  due  on  January  1,  1916,  on  the  first 
mortgage  for  $242,  and  accrued  interest  and 
the  interest  coupon  due  February  1,  1916, 
on  the  second  mortgage  for  $320;  both  cou- 
pons being  signed  by  appellants  as  makers. 
On  that  day,  Arneson,  being  still  in  charge  of 
the  bank  pending  the  arrival  of  his  succes- 
sor as  cashier,  paid  both  of  these  coupons 
with  the  money  of  the  bank,  and  deposited 
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the  uncanceled  coupons  In  the  drawer  or 
till  as  cash  Items  to  balance  the  total  amount 
of  $663.61,  which  he  had  remitted  to  the  pay- 
ees on  the  Interest  coupons.  On  February  10, 
1916,  the  new  cashier  found  the  coupons  be- 
ing carried  as  cash,  and  had  some  conversa- 
tion with  Arneson  regarding  them.  Both 
Arneson  and  his  successor  as  cashier  appear 
to  have  made  unsuccessful  efforts  to  induce 
Handier  to  pay  these  coupons,  and  still  later 
the  bank  appears  to  have  Induced  Hancher 
and  a  grantee  to  whom  Hancher  had  in  the 
meantime  conveyed,  in  consideration  of  ?200 
then  paid  by  the  bank,  to  convey  the  mort- 
gaged lands  to  the  bank,  and  by  the  deed  of 
conveyance  to  It  the  bank  assumed  and 
agreed  to  pay  both  mortgages.  Whether  In 
thus  procuring  title  the  bank  was  acting 
solely  as  the  holder  of  these  coupon  notes, 
or  in  part  in  the  Interest  of  its  rice  president 
who  held  the  second  mortgage,  does  not  ap- 
pear. This  action  was  brought  in  August, 
1918,  the  complaint  being  framed  upon  the 
theory  that  Arneson  had  unlawfully  and 
without  the  consent  of  the  officers  of  the 
bank  converted  to  his  own  use  the  sum  by 
him  remitted  to  the  payees  of  the  coupon  In- 
terest notes  as  above  stated.  The  answer, 
after  denying  such  conversion,  alleges  in 
some  detail  the  facts  already  recited;  and 
alleges  a  custom  of  the  respondent  bank  to 
remit  in  payment  of  Interest  notes  sent  it 
for  collection  on  loans  made  through  it,  when 
the  same  became  due,  whether  paid  or  not; 
and  In  effect  alleges  that  the  bank  had,  by 
assuming  and  agreeing  to  pay  both  mort- 
gages, made  the  debt  represented  by  these  in- 
terest coupons  Its  own.  From  a  judgment 
against  them  In  the  full  amount  prayed  for, 
the  appellants  bring  the  cause  here  for  review 
on  appeal.  Seventeen  different  assignments 
of  error  are  made,  raising  many  questions 
upon  the  rejection  of  evidence  offered,  and 
refusal  to  make  findings  asked  by  appel- 
lants; but  as  we  view  the  matter  in  issue, 
after  carefully  reading  all  the  record,  it  will 
be  unnecessary  to  discuss  these  assignments 
in  detail. 

Appellants  admit  that  the  money  of  the 
bank  was  used  to  pay  the  holders  of  the 
coupons ;  that  there  was  no  specific  authority 
therefor  from  the  directors  or  from  any  offi- 
cer of  the  bank,  and  the  only  defense  plead- 
ed, that  there  was  any  real  attempt  to  sus- 
tain, Is  that  the  bank  had  assumed  and  had 
thus  become  bound  to  pay  the  amount  repre- 
sented by  these  interest  coupons. 

[1,2]  The  trial  court,  after  the  proof  of 
the  loss  of  the  written  instrument  by  which 
Hancher  assumed  and  agreed  to  pay  the  mort- 
gages, admitted  oral  evidence  of  the  contents 
of  the  lost  instrument,  and  afterwards,  on 
motion,  struck  out  the  evidence  thus  admitted. 
There  being  competent  evidence  that  such  an 
instrument  had  been  executed  and  delivered, 
that  due  search  had  been  made,  and  that  it 


could  not  be  found  at  the  time  of  the  trial, 
oral  evidence  as  to  its  contents  was  properly- 
admitted,  and  it  was  error  afterwards  to 
strike  out  such  evidence.  In  the  trial  de 
novo  here,  such  evidence,  appearing  in  the 
record,  will  be  considered. 

[t]  It  appears  then  that  by  the  agreement 
referred  to  Hancher  had  assumed  the  pay- 
ment of  both  mortgages  and,  as  between  him- 
self and  the  appellants,  Hancher  thus  became 
the  principal  debtor,  and  appellants  became 
sureties  only.  Therefore,  when  Arneson  paid 
the  coupons,  no  matter  whose  money  he  used, 
he  became  entitled  to  recover  the  amount 
paid  from  Hancher,  and  might  have  main- 
tained an  action  at  law  for  that  purpose;  or, 
in  the  event  of  subsequent  foreclosure  action, 
might  have  intervened  and  obtained  a  judg- 
ment against  Hancher  for  the  amount  paid 
and  established  his  right  of  lien  on  the  mort- 
gaged land,  by  reason  of  the  coupons  being 
secured  by  the  mortgage.  Likewise  the  bank, 
then  holding  the  coupons  as  collateral  to  se- 
cure the  payment  of  Arneson's  debt  to  it, 
might  have  pursued  the  same  remedies 
against  Hancher.   This  being  so,  it  follows 
that  when  the  bank  accepted  the  deed  to  the 
mortgaged  premises  from  Hancher,  by  the 
terms  of  which  it  assumed  and  agreed  to  pay 
the  mortgages,  knowing  that  as  against  Han- 
cher these  coupons  were  still  unpaid,  and 
were  a  part  of  the  debts  secured  by  the 
mortgages,  and  that  Hancher  was  liable 
thereon,  it  thereby  became  the  principal  debt- 
or as  between  Itself  and  Hancher,  and,  had 
Arneson  pursued  his  remedies  against  Han- 
dier, the  latter  could  In  turn  have  pursued 
like  remedies  against  the  bank.  Therefore 
the  duty  to  pay,  and  the  right  to  receive,  be- 
ing both  vested  in  one  person  at  the  same 
time,  in  the  absence  of  the  rights  of  third 
parties,  or  other  rights  which  equity  will  pre- 
serve, the  one  offsets  and  balances  the  other, 
and  the  obligation  was  thus  extinguished. 

[4,  6]  Our  first  thought  was  that,  in  procur- 
ing title  to  the  mortgaged  premises,  the  bank 
might  have  been  simply  preserving  its  collat- 
eral security  for  the  debt  which  Arneson 
owed  it,  which,  of  course,  it  had  a  right  to 
do;  but  it  appears  here  by  a  certified  copy 
of  a  deed  offered  by  appellants,  and  errone- 
ously rejected  by  the  trial  court,  that  me 
bank  in  1918,  a  short  time  before  the  begin- 
ning of  this  action,  sold  and  by  deed  con- 
veyed the  mortgaged  lands.  Therefore,  If  the 
coupons  and  the  Interest  In  the  mortgaged 
land  which  they  carried  be  considered  as  col- 
lateral security  for  the  debt  Incurred  by  Ar- 
neson as  alleged  in  the  complaint,  then  the 
bank  by  selling  and  disposing  absolutely  of 
such  collateral,  without  notice  to  the  debtor, 
will  be  presumed  to  have  thus  realised  the 
amount  due  it  from  him,  unless  it  affirma- 
tively appears  otherwise.  Gilliam  v.  Davis, 
7  Wash.  332,  35  Pac.  69,  and  authorities  there 
cited. 
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For  the  reasons  stated,  the  Judgment  of  the 
trial  court  will  be  reversed,  with  directions  to 
enter  a  judgment  In  favor  of  the  appellants. 

HOLCOMB,  O.  X,  and  MOUNT,  BRIDGES, 
and  FULLER  TON,  JJ.,  concur. 


STATE  ex  pel.  BROWN,  Pros.  Atty.,  v.  SU- 
PERIOR COURT  OF  WASHINGTON  IN 
AND  FOR  KING  COUNT!  et  a!  (No. 
15690.) 

(Supreme  Court  of  Washington.  Jan.  6,  1820.) 

1.  PaomBrnoN  $=>27— Bail  proceedings  in 

SUPERIOR  COURT  PRESUMED  REGULAR. 

On  prohibition  to  prevent  a  judge  of  the 
superior  court  from  admitting  to  bail  two  de- 
fendants charged  with  a  capital  offense,  the 
presumption  is  in  favor  of  the  regularity  of  the 
proceedings  in  the  superior  court,  and  it  is  pre- 
sumed the  judge  proceeded  in  accordance  with 
the  settled  rules  of  law  and  practice,  and  the 
prosecuting  attorney  seeking  the  writ  and  as- 
serting the  contrary  must  directly  aver  it,  and, 
if  denied,  prove  it. 

2.  Prohibition  «=a 26— Denial,  in  view  or 

PRESUMPTIONS,  OF  PEREMPTORY  WRIT  TO  RE- 
STRAIN ADMISSION  TO  BAIL  OF  DEFENDANTS 
OUABGED  WITH  CAPITAL  CRIME. 

On  prohibition  by  a  prosecuting  attorney  to 
restrain  a  judge  of  the  superior  court  from  ad- 
mitting to  bail  two  defendants  charged  with  a 
capital  offense,  though  the  judge  does  not  in  his 
return  negative  in  terms  the  exception  contained 
in  Const,  art  1,  5  20,  by  reciting  he  found  that 
the  proof  against  defendants  was  not  evident, 
or  the  presumption  against  them  not  great,  in 
view  of  the  presumptions  in  favor  of  the  return, 
application  for  peremptory  writ  will  be  denied. 

En  Banc 

Application  for  writ  of  prohibition  by  the 
State  of  Washington,  on  the  relation  of  Fred 
C.  Brown,  Prosecuting  Attorney  of  King 
County,  against  the  Superior  Court  of  the 
State  of  Washington  in  and  for  King  Coun- 
ty and  A.  W:  Frater,  one  of  the  Judges  there- 
of. Alternative  writ  quashed,  and  applica- 
tion for  peremptory  writ  denied. 

Fred  C.  Brown  and  Chas.  B.  Olaypool,  both 
of  Seattle,  for  plaintiff. 

Walter  S.  Fulton  and  Crawford  El  White, 
both  of  Seattle,  for  respondents. 

FULLERTON,  J.  This  Is  an  application 
made  originally  to  this  court  for  a  writ  of 
prohibition. 

In  the  first  paragraph  of  his  petition  for 
the  writ  the  relator  recites  that  he  Is  the 
duly  elected  and  qualified  prosecuting  attor- 
ney of  the  county  of  King;  that  on  Novem- 
ber 7, 1019,  be,  as  such  prosecuting  attorney, 
filed  in  the  superior  court  of  the  county 


named  an  information  duly  charging  one 
William  Fay  Ealy  and  one  Anna  Nemitz  with 
the  crime  of  murder  in  the  first  degree,  In 
that  they  did  on  a  day  named  willfully,  un- 
lawfully, and  feloniously  effect  the  death  of 
one  Mary  Elizabeth  Bryan  by  choking, 
strangling,  and  suffocating  her.  In  the  sec- 
ond paragraph  of  the  petition  it  is  charged: 

"That  thereafter,  and  upon  said  day,  the  said 
defendants,  by  their  counsel,  in  open  court  de- 
manded that  the  said  superior  court,  by  A.  W. 
Frater,  one  of  the  judges  thereof,  admit  said  de- 
fendants to  bail  and  make  its  order  fixing  the 
amount  thereof;  that  thereupon,  and  upon  said 
demand  being  made  for  admission  to  bail  and  for 
such  order  as  a  matter  of  right,  the  said  superior 
court,  by  the  said  A.  W.  Frater,  as  judge  there- 
of, without  hearing,  and  in  excess  of  its  juris- 
diction, and  over  the  protest  of  the  petitioner 
and  his  application  that  'said  demand  be  denied, 
announced  that  the  said  superior  court  for  King 
county,  by  the  said  A.  W.  Frater,  as  judge, 
would,  not  later  than  the  day  of  Novem- 
ber, 1919,  admit  said  defendants  to  bail  and  fix 
the  amount  thereof,  and  that  said  superior  court 
of  the  state  of  Washington  hi  and  for  said  King 
county,  by  the  said  judge,  will  so  admit  the  said 
defendants  to  bail,  notwithstanding  the  charge 
against  them,  as  heretofore  set  out,  and  con- 
trary to  petitioner's  demand  that  said  court 
desist  from  said  action,  unless  restrained  by  this 
honorable  court;  that  he  makes  this  petition  for 
the  purpose  of  procuring  a  writ  of  prohibition 
to  be  issued  out  of  this  court  to  the  said  superior 
court  of  the  state  of  Washington  in  and  for  the 
county  of  King  and  A.  W.  Frater,  as  one  of  the 
judges  thereof,  to  prohibit  and  restrain  them, 
and  each  of  them,  from  admitting  the  said  Wil- 
liam Fay  Ealy  and  Anna  Nemitz  to  bail  and 
fixing  the  amount  thereof,  without  any  hearing, 
and  in  excess  of  the  jurisdiction  of  said  court; 
and  that  plaintiff  and  petitioner  has  no  other 
plain,  speedy,  or  adequate  remedy  either  at  law 
or  in  equity." 

On  filing  the  petition  in  this  court  an  alter- 
native writ  of  prohibition  was  issued,  to 
which  the  trial  judge  named  made  return. 
In  the  return  be  admitted  the  allegations  of 
the  first  paragraph  of  the  petition,  and  to 
the  second  allegation  answered  as  follows: 

"Answering  paragraph  2  thereof,  respondents 
admit  that  counsel  for  the  defendants  in  said 
criminal  case  asked  that  the  court  fix  the  bail 
of  the  defendants  and  admit  the  defendants  and 
each  of  them  to  bail,  and  that  it  make  its  order 
to  this  end,  and  respondents  admit  that  respond- 
ent A.  W.  Frater,  as  judge,  announced  that  the 
application  for  bail  would  be  granted,  and  re- 
spondents deny  each  and  every  other  allegation 
in  said  paragraph  contained,  save  and  except 
that  the  respondents  admit  that  an  order  will 
be  made  by  the  superior  court  of  the  state  of 
Washington  for  King  county  fixing  the  bail  of 
the  defendants  and  admitting  said  defendants 
to  bail  upon  bonds  being  given  by  them  condi- 
tioned as  required  by  law  and  approved  by  the 
court,  and  admit  that  against  said  proposed  ac- 
tion on  the  part  of  the  court  the  plaintiff, 
through  the  relator,  protested." 
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As  a  separate  return  be  further  answered: 

"That  the  case  against  said  defendants  is  en- 
tirely based  upon  circumstantial  evidence,  as 
respondent  A.  W.  Prater,  aa  one  of  the  judges 
of  said  court,  is  informed  and  believes  the  fact 
to  be,  and  said  respondent,  in  announcing  that 
an  order  would  be  made  fixing  the  bail  of  said 
defendants  and  admitting  said  defendants  to 
bail,  made  said  announcement  and  ruling  in  the 
exercise  of  what  the  court  believed  to  be  a  rea- 
sonable and  proper  discretion,  and  said  ruling 
was  not  made  on  the  theory  that  the  said  de- 
fendants were  entitled  to  bail  as  a  matter  of 
right,  but  in  the  belief  entertained  by  the  re- 
spondent judge  that  the  facts  and  circumstances 
resulting  in  the  arrest  of  the  defendants  and  the 
filing  against  them  of  an  information  charging 
them  with  murder  in  the  first  degree  made  a 
proper  case  for  the  admission  of  the  defendants 
to  bail,  and  in  announcing  the  court's  intention 
of  making  an  order  fixing  the  defendant's  bail 
it  was  stated  by  the  respondent  judge  in  open 
court  that  in  so  ruling  the  court  waa  in  the  ex- 
ercise of  what  the  court  considered  to  be  a  dis- 
cretionary right,  and  that,  in  order  to  permit  the 
correctness  of  the  court's  proposed  action  to  be 
reviewed,  the  court  would  delay  the  entry  of  its 
order  for  such  reasonable  time  aa  would  enable 
the  prosecuting  attorney  to  apply  for  and  ob- 
tain an  order  from  this  court  restraining  the 
intended  action  of  respondents  if  the  same  were 
unauthorized." 

The  return  was  not  controverted  by  a  reply 
or  by  a  pleading  In  any  form. 

[1]  At  the  hearing  the  relator,  in  present- 
ing the  merits  of  the  application,  proceeded 
on  the  assumption  that  the  trial  judge  had 
taken  the  view  that  ball  in  capital  cases  un- 
der section  20,  art  1,  of  the  Constitution  was 
a  matter  of  right,  and  that  he  had,  without 
a  hearing  as  to  the  nature  of  the  proofs  or 
the  nature  of  the  presumption  against  the  ac- 
cused, declared  his  Intention  to  grant  them 
bail.  We  cannot,  however,  think  this  a  Just 
view  of  the  Judge's  return.  True,  it  is  al- 
leged In  the  petition  for  the  writ  that  bail 
was  demanded  as  matter  of  right,  and  that 
the  judge  without  hearing  announced  his  In- 
tention of  granting  bail,  but  the  return  de- 
nies these  allegations  and  alleges  affirmative- 
ly facts  which  can  lead  to  no  other  legal  con- 
clusion than  that  a  hearing  was  had.  He  re- 
cites that  the  case  against  the  accused  is  en- 
tirely based  upon  circumstantial  evidence,  as 
he  Is  informed  and  believes,  and  that  the 
facts  and  circumstances  resulting  in  the 
arrest  of  the  accused  and  the  filing  against 
them  of  an  Information  for  murder  in  the  first 
degree  made  a  proper  case  for  their  admis- 
sion to  bail.  We  are  aware  that  it  is  asserted 
that  the  trial  Judge  reached  these  conclusions 
from  public  rumor  and  current  report,  and 
not  from  evidence  developed  at  a  hearing. 
But  it  is  not  so  alleged  in  the  respondent's 
petition  nor  so  stated  in  the  return,  and  we 
cannot  so  presume.  The  presumption  is  in 
favor  of  the  regularity  of  the  proceedings; 


It  Is  presumed  that  the  Judge  proceeded  In 
accordance  with  the  settled  rules  of  law  end 
practice.  Since  to  find  facts  from  the  con- 
siderations mentioned  is  not  In  accord  with 
settled  rules  of  law  and  practice,  the  party 
asserting  it  must  directly  aver  it,  and,  if  it 
is  denied,  must  prove  It  before  a  court  whose 
function  Is  to  review  for  error  can  determine 
that  error  In  this  respect  has  been  committed 
or  the  rights  of  the  party  violated. 

[2]  We  are  aware  also  that  the  trial  judge 
does  not  In  his  return  negative  in  terms  the 
exception  contained  in  the  constitutional  pro- 
vision cited ;  that  is  to  say,  he  does  not  re- 
cite that  he  found  that  the  proof  against  the 
accused  was  not  evident  or  the  presumption 
against  them  not  great,  but  his  return,  when 
aided  by  the  presumptions  that  trend  In  its 
favor,  has  that  effect  The  very  fact  that 
he  determined  to  grant  bail  presupposes  that 
he  concluded  that  the  proof  was  not  evident 
and  the  presumption  not  great,  and  this 
court  must  assume  that  he  rightfully  so 
found  in  the  absence  of  evidence  or  other 
matter  In  the  record  affirmatively  showing 
the  contrary. 

The  parties  have  also  discussed  the  ques- 
tion upon  whom  the  burden  rested  to  show 
the  constitutional  exception,  but  we  cannot 
think  this  is  a  question  presented  by  the 
record.  Moreover,  it  is  one  upon  which  we 
find  a  difference  of  opinion  among  ourselves, 
and  we  prefer  to  pass  It  until  it  necessarily 
arises. 

The  alternative  writ  is  quashed,  and  the 
application  for  a  peremptory  writ  denied. 

HOLCOMB,  C.  J.,  and  MAIN,  TOLMAN, 
PARKER,  BRIDGES,  MACKINTOSH,  MIT- 
CHELL, and  MOUNT,  JJ.,  concur. 


ROSS  et  ux.  t.  ROSE.    (No.  15549.) 
(Supreme  Court  of  Washington.  Jan.  S,  1920.) 

1.  Highways  *=»184(3)  —  Automobujst's 
compliance  with  statute  relating  to 
fbightened  bouses  jttby  question. 

In  an  action  for  personal  injuries  occasion- 
ed by  plaintiffs'  horse  jumping  over  an  embank- 
ment with  a  buggy  when  frightened  by  defend- 
ant's automobile,  whether  defendant  was  com- 
plying with  Laws  1915,  p.  395,  g  27,  relating  to 
the  duty  of  automobilists  approaching  frighten- 
ed horses,  held  for  the  jury. 

2.  Highways  <$=»184(3) — Contbibutobt  neg- 
ligence OT  FEB80N  INJURED  BT  HOBfiE 
FRIGHTEN  ED  BY  AUTOMOBILE  TOR  JTTBY. 

In  an  action  for  personal  injuries  caused  by 
plaintiffs'  horse  jumping  over  an  embankment 
with  a  buggy  when  frightened  by  defendant's 
automobile,  whether  plaintiff,  in  view  of  his 
knowledge  of  the  unruly  nature  of  his  horse, 
did  or  did  not  act  as  a  reasonably  careful  and 


$=»For  other  coses  see  same  topic  ana  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


Wash.) 


ROSS  v.  ROSE 

(18«  P.) 


893 


prudent  person  under  the  circumstances  held 
for  the  jury. 

8.  Highways  «=»181(3)— Automobilist  mtjbt 
reduce  speed  and  exercise  care  when  ap- 
proaching frightened  horse  although 
not  signaled. 
An  automobilist  must  reduce  the  speed  and 
exercise  care  when  approaching  a  frightened 
horse,  under  Laws  1915,  p.  896,  $  27,  when  he 
sees,  or  ahould  see,  that  the  horse  is  becoming 
frightened,  although  not  signaled  by  the  driver 
of  the  horse;  the  purpose  of  the  signal  refer- 
red to  in  such  statute  being  to  bring  the  auto- 
mobile to  a  full  stop. 

4.  New  trial  <8=>  75(1)— Inadequate  damag- 
es NOT  GROUND  FOR  NEW  TRIAL  TO  DEFEND- 
ANT. 

That  an  award  of  damages  to  plaintiff  was 
inadequate  was  not  a  reason  for  granting  a 
new  trial  to  the  defendant;  there  being  evi- 
dence to  sustain  the  verdict. 

Department  2.  ■ 

Appeal  from  Superior  Court,  Columbia 
County;  Chester  F.  Miller,  Judge. 

Action  by  J.  R.  Boss  and  another  against 
Mary  Rose.  Judgment  for  plaintiffs,  and  de- 
fendant appeals.  Affirmed. 

Leon.  B.  Kenworthy,  of  Dayton,  for  appel- 
lant 

Will  H.  Fouts,  of  Dayton,  and  Oose  & 
Crowe,  of  Walla  Walla,  for  respondents. 

TOLMAN,  J.  This  is  an  action  for  per- 
sonal injuries.  From  a  verdict  and  judgment 
for  $500,  in  favor  of  respondents,  the  case 
is  brought  here  on  appeal.  It  appears  that 
on  December  8,  1917,  respondents  were  driv- 
ing one  horse  hitched  to  a  single  buggy 
along  the  public  road  on  their  way  from 
Dayton  to  their  home.  As  they  crossed  the 
bridge  over  the  Touchet  river,  and  drove  on- 
to the  approach  or  fill  on  the  far  side,  they 
saw  appellant's  automobile  rapidly  approach- 
ing them  around  a  bend  in  the  road,  some 
800  or  400  feet  distant.  They  allege  in  their 
complaint,  and  testify,  that  the  automobile 
was  coming  at  such  a  high  and  excessive 
rate  of  speed  as  to  constitute  negligent  and 
reckless  driving,  especially  so  since  they 
were  on  the  narrow  approach  to  the  bridge 
not  exceeding  20  feet  In  width,  with  a  sheer 
drop  of  some  4  or  5  feet  on  either  side,  with 
no  railing  or  barrier  to  prevent  horse  and 
vehicle  from  going  over  the  edge.  Both  re- 
spondents testified  that  the  automobile  was 
not  seen  by  them  until  they  had  passed  off 
the  railed-ln  bridge,  onto  the  unrailed  ap- 
proach ;  that  it  was  then  distant  from  them 
about  110  steps,  and  that  It  did  not  stop  or 
slacken  In  speed  until  after  it  had  passed 
them  and  the  accident  had  occurred;  that 
about  the  Instant  they  saw  the  automobile 
the  horse  they  were  driving  threw  up  its 
bead,  began  to  shy,  and  the  husband  was 


fully  occupied  all  the  time  in  keeping  a  firm 
hold  on  the  reins  and  trying  to  control  the 
horse;  that  the  horse  and  buggy  advanced 
about  their  length  in  the  time  Intervening 
between  when  they  first  saw  the  car  and 
the  happening  of  the  accident;  that  as  the 
car  approached  it  made  "a  terrible  racket," 
and,  when  it  was  still  distant  as  she  esti- 
mated 30  feet,  the  wife  threw  up  her  hands 
and  cried,  "Whoa,"  but  the  car  came  on  with 
undiminished  speed  and  noise,  and  the  horse, 
still  shying,  made  a  lunge,  and  horse,  buggy, 
and  occupants  went  over  the  edge  of  the  em- 
bankment apparently  just  as  the  car  dashed 
by. 

Appellant  pleaded,  In  addition  to  the  us- 
ual defenses,  that  the  horse  driven  by  re- 
spondents was,  and  was  known  by  them  to 
be,  "of  a  shy,  skittish,  excitable,  and  unruly 
nature,"  and  that  it  was  inclined  on  the 
smallest  pretext  to  bolt,  plunge,  and  become 
unmanageable  and  uncontrollable. 

Errors  are  assigned  upon  the  refusal  to 
grant  a  motion  for  nonsuit,  made  at  the 
proper  time,  the  refusal  to  grant  a  motion 
for  judgment  non  obstante  veredicto,  and  a 
motion  for  a  new  trial,  and  upon  the  giving 
and  refusing  of  certain  Instructions. 

[1, 1]  From  the  simple  statement  which 
has  been  made,  taken,  of  course,  from  re- 
spondent's testimony,  and  disregarding  for 
present  purposes  the  evidence  of  the  defense, 
it  is  apparent  that  there  was  evidence  to  go 
to  the  jury  upon  the  Question  of  whether  or 
not  appellant  was  complying  with  the  stat- 
ute (section  27,  c.  142,  Laws  1916),  which 
reads  as  follows: 

"Every  person  driving  or  operating  a  motor 
vehicle  on  approaching  any  vehicle  drawn  by 
a  horse  or  horses  or  any  horse  upon  which  any 
person  is  riding,  shall  operate,  manage  and  con- 
trol such  vehicle  in  such  manner  as  to  exercise 
reasonable  precaution  to  prevent  frightening 
of  any  such  horse  or  horses  and  to  insure  the 
safety  and  protection  of  any  person  riding  or 
driving  the  same.  If  such  horse  or  horses 
appear  frightened,  the  person  in  control  of 
said  motor  vehicle  shall  reduce  the  speed  there- 
of, and  if  requested  by  the  raising  of  the  hand 
or  other  signal  of  the  driver  of  such*  horse  or 
horses  shall  bring  such  motor  vehicle  to  a  full 
stop  and  shall  not  proceed  further  unless  such 
movement  be  necessary  to  avoid  accident  or  in- 
jury or  unless  such  animal  appears  to  be  under 
the  control  of  its  rider  or  driver." 

Was  the  evidence  as  to  the  conduct  of  re- 
spondent of  such  a  nature  as  would  have 
justified  the  court  in  granting  one  or  more 
of  the  motions  referred  to?  Respondent 
Ross  testified  that  he  had  driven  the  same 
horse  for  four  or  five  years,  single  and  dou- 
ble, going  to  town  frequently  and  driving 
where  automobile  traffic  was  frequent; 
that  he  considered  her  reasonably  safe, 
though  he  admitted  that  this  same  animal 
had  turned  around  with  him  on  that  same 
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bridge  six  or  eight  months  before.  Mrs.  Ross 
testified  that  her  husband  had  driven  the 
horse  single  on  many  occasions;  that  she 
frequently  accompanied  her  husband  when 
he  was  so  driving;  that  they  had  passed  au- 
tomobiles safely  on  the  bridge  in  question; 
and  that  she  had  never  seen  her  husband 
have  any  trouble  with  the  horse  when  driv- 
en singly  or  otherwise.  There  might  have 
been  some  statements  of  these  same  witnesses 
less  strong  in  their  own  behalf,  but  that 
would  not  Justify  the  court  in  taking  from 
the  Jury  the  question  of  whether  the  horse 
was  known  to  be  unsafe,  nor  can  we  say 
that  the  minds  of  reasonable  men  might  not 
differ  as  to  whether  respondent  Ross,  in  view 
of  his  knowledge  of  the  horse,  did  or  did  not 
act  as  a  reasonably  careful  and  prudent  per- 
son would  under  the  circumstances  shown. 

The  errors  assigned  upon  the  instructions 
given  and  refused  relate  principally  to  one 
question.  The  court  Instructed  the  Jury  as 
follows: 

"You  are  instructed  that  one  who  goes  upon 
a  highway,  knowing  that  the  animal  he  Is  driv- 
ing is  easily  scared  or  frightened  by  automo- 
biles, and  when  so  is  dangerous  and  uncontrol- 
lable, must  exercise  such  care  and  caution  as 
persons  of  ordinary  prudence,  skill,  and  fore- 
sight would  use  under  the  same  or  similar  cir- 
cumstances to  avoid  accidents  and  injuries  to 
himself.  And  in  this  case,  if  you  find  from  the 
evidence  that  the  horse  which  the  plaintiffs 
were  driving  was  known  by  them  to  be  likely 
to  become  scared  or  frightened  at  automobiles, 
and  when  so  was  liable  to  become  dangerous 
and  unsafe,  then  it  was  their  duty,  when  they 
observed,  or  should  have  observed,  the  approach 
of  defendant's  automobile,  to  exercise  such 
care  and  caution  as  persons  of  ordinary  pru- 
dence and  foresight  would  have  used  under  the 
same  or  similar  circumstances  to  avoid  injury 
to  themselves;  and,  if  you  find  from  the  evi- 
dence that  the  plaintiffs  did  not  use  such  ordi- 
nary care,  and  by  reason  of  their  failure  to 
do  so  the  plaintiff  J.  R.  Ross  was  injured,  then 
in  such  case,  if  you  so  find,  the  plaintiffs  would 
be  guilty  of  negligence,  and  cannot  recover  in 
this  action." 

[3]  It  Is  conceded  that  the  first  part  of 
this  instruction  is  proper,  but  appellant  con- 
tends that  the  latter  part  should  have  been 
made  to  read  substantially  as  follows: 

"Now  if  you  find  that  the  horse  of  plaintiffs 
was  of  such  a  nature  and  disposition,  and  that 
the  plaintiffs  knew  this,  or  should  have  known 
it,  and  had  good  reason  to  know  and  believe 
that  their  horse  would  become  frightened  upon 
the  approach  of  defendant's  automobile,  and 
they  did  not,  by  the  raising  of  the  band  or  oth- 
er signal,  warn  the  defendant  to  slow  down  or 
bring  her  car  to  a  full  stop,  you  are  instructed 
that  the  plaintiffs  are  guilty  of  negligence,  and 
your  verdict  shall  be  for  the  defendant." 

To  have  given  the  Instruction  in  the  form 
requested  would  have  been  to  lose  sight  of 
the  fact  that  there  was  evidence  offered 


from  which  the  Jury  might  find  that  the 
driver  of  the  automobile  saw,  or  in  the  ex- 
ercise of  reasonable  caution  should  have 
seen,  that  respondent's  horse  was  frighten- 
ed, and  if  the  Jury  should  so  find,  then  under 
the  statute  hereinbefore  quoted  there  was  a 
positive  duty  upon  the  part  of  the  driver  to 
reduce  his  speed  in  order  to  avoid  an  acci- 
dent, In  addition  to  the  positive  duty  of  smch 
driver  to  use  reasonable  precaution  to  pre- 
vent the  frightening  of  the  horse.   The  In- 
struction requested  also  loses  sight  of  the 
fact  that  the  signal  from  the  driver  of  the 
horse,  as  required  by  the  language  of  the 
statute,  is  for  the  purpose  of  requiring  a 
full  stop  of  the.  automobile  only,  and,  lack- 
ing the  signal  entirely,  or,  If  the  signal  were 
not  given  as  soon  as  it  might  have  been,  still 
the  duty  devolved  upon  the  driver  of  the 
automobile  to  exercise  precaution  to  prevent 
the  frightening  of  the  horse,  and  to  reduce 
his  speed,  or  take  other  precautions  to  pre- 
vent an  accident  when  he  saw,  or  should 
have  seen,  that  the  horse  was  becoming 
frightened. 

[4]  We  are  convinced  that  there  was  no 
error  In  the  instructing  of  the  Jury.  The 
fact  that  the  trial  court  may  have  considered 
the  award  Inadequate  is  not  a  reason  for 
granting  a  new  trial  to  the  defendant,  and 
there  being  evidence  to  sustain  the  verdict, 
as  we  have  already  seen,  the  judgment  ap- 
pealed from  must  be  affirmed. 

HOLCOMB,  C  J.,  and  BRIDGES,  MOUNT, 
and  FULLKRTON,  JJ.,  concur. 


STEWART  v.  CADEAU  at  aL  (No.  16379.) 
(Supreme  Court  of  Washington.  Jan.  7,  1920.) 

1.  Frauds,  statute  or  <S=116(8) — Letter  or 

AGENT  NOT  WRITTEN  CONTRACT  AND  ROT  EVI- 
DENCE OF  CONTRACT  BT  OPTION osa. 
Where  original  grantee  of  option  as  agent 
for  assignee,  engaged  in  an  attempt  to  obtain 
an  extension  of  the  option,  had  no  authority 
from  the  owners  of  land  to  enter  into  a  bind- 
ing contract  of  sale,  a  letter  written  by  him 
to  the  assignee  of  the  option  was  not  a  contract 
in  writing  for  the  sale  of  the  land  satisfying  the 
statute  of  frauds. 

2.  Frauds,  statute  of  <§=»56(5)  —  Obal  op- 
tion TO  BUT  REAL  ESTATE  OB  OFRB  TO  BEIX 
IS  VOID. 

'  Where  a  mere  oral  option  to  buy  real  estate 
was  given,  or  offer  to  sell  made,  in  the  absence 
of  part  performance  such  option  or  offer  was 
void  under  the  statute  of  frauds. 

8.  Vendor  and  purchases  <s=»18(3)  —  No 

WAIVER  Or  STRICT  PERFORMANCE  Or  OPTION. 

Strict  performance  of  terms  of  a  written 
option  held  not  waived  by  conduct  of  the  par- 
ties. 
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Department  2. 

Appeal  from  Superior  Court,  Wahkiakum 
County;  H.  W.  B.  Herren,  judge. 

Action  by  F.  L.  Stewart  against  Pacific 
Cadeau  and  others.  From  Judgment  of  dis- 
missal, plaintiff  appeals.  Affirmed. 

W.  F.  Magill,  of  Portland,. Or,  and  Wm. 
Stuart,  of  Kelso,  for  appellant 

Malarkey,  Seabrook  &  Dibble  and  J.  0.  Mc- 
Fadden,  all  of  Portland,  Or.,  for  respondents. 

TOLMAN,  J.  This  is  an  action  to  enforce 
specific  performance  of  an  alleged  contract 
for  the  sale  of  real  estate.  From  a  judgment 
of  dismissal  appellant  brings  the  cause  here 
for  review  on  appeal 

It  appears  that  on  November  29,  1916,  the 
respondents  executed  a  written  option  to 
purchase  to  one  George  F.  Hanlgan  which 
described  the  land,  named  the  purchase  price, 
and  provided  for  the  payment  thereof  within 
60  days,  and  if  not  so  paid  the  earnest  money 
should  be  forfeited  to  the  vendors  and  all 
rights  thereunder  should  cease.  Hanlgan  as- 
signed the  option  to  appellant,  and  pursuant 
thereto  respondents,  who  were  the  owners 
of  undivided  Interests  in  the  land,  executed 
deeds  and  deposited  them  In  escrow  with  a 
bank  In  Portland,  Or.,  with  Instructions  to 
deliver  them  If  the  terms  of  the  option  were 
complied  with,  and  If  not  compiled  with, 
within  the  time  specified,  to  return  the  deeds 
to  the  makers.  Various  written  extensions 
of  the  option  were  made,  the  last  of  which, 
by  its  terms,  expired  on  May  10, 1917.  There- 
after Olrard  and  Delude  withdrew  their 
deeds  from  the  bank,  and  Hanlgan  undertook 
negotiations  with  the  respondents  to  secure 
a  further  extension  of  the  option.  The  re- 
sult of  these  negotiations  is  best  shown  by 
a  letter  written  by  Hanlgan  to  appellant, 
dated  May  25, 1917,  In  which  be  says: 

"I  have  had  two  different  conversations  with 
Mr.  Girard,  endeavoring  to  induce  him  to  return 
his  deed  to  the  Lumbermen's  Bank,  but  he 
takes  the  position  that  he  will  not,  even  for 
an  additional  $25  for  80  days.  HoweveV,  he 
pledges  himself  to  immediately  forward  the 
same  to  the  bank  upon  receipt  of  telegram  to 
me  advising  me  that  the  deal  is  ready  to  be 
concluded.  I  tried  to  impress  upon  him  how 
unsatisfactory-  it  was  to  not  have  the  deed  in 
the  bank,  but  he  thinks,  or  appears  to  think, 
that  the  fact  that  he  can  have  it  there  within 
24  hours  after  receipt  of  notice  that  the  deal 
is  to  go  through,  should  be  sufficient. 

"I  am  not  sure  if  Mr.  Delude  has  returned 
his  deed  yet  to  the  bank  or  not,  but  I  am  again 
writing  to  him  and  believe  that  he  will.  Mr. 
Cadeau  is  contented  to  leave  his  deed. 

"Will  advise  you  when  I  again  hear  from  De- 
lude. If  Delude  forwards  deed  to  bank,  it  will 
not  be  so  bad,  as  I  am  convinced  Girard  will 
mail  his  immediately  he  thinks  that  the  parties 
are  ready  to  take  up  tame." 

No  attempt  appears  to  have  been  made 
thereafter  to  obtain  a  further  written  exten- 


sion of  the  option,  but  Delude  did  return  his 
deed  to  the  bank,  where  it  remained  until 
about  February  9,  1918,  when  it- was  again 
and  finally  withdrawn.  On  February  11, 
1918,  appellant  deposited  the  purchase  price 
for  the  land  In  the  Portland  bank,  and  the 
respondents  were  at  once  notified.  The  bank 
did  not  deliver  the  Oadeau  deed  to  appellant, 
because  under  its  Instructions  the  time  limit 
for  the  payment  and  delivery  of  the  deed 
was  May  10, 1917.  Girard  and  Delude,  when 
notified  of  the  payment,  refused  to  return 
their  deeds  to  the  bank  for  delivery,  or  to 
accept  the  money,  and  Cadeau  refused  to 
authorize  the  bank  to  deliver  his  deed,  which 
had  remained  in  its  hands.  After  withdraw- 
ing his  deed  from  the  bank  on  February  9, 
1918,  Delude  sent  a  deed  executed  by  him- 
self and  wife,  with  the  grantee  blank,  to 
Girard,  and,  in  response  to  a  letter  from 
Hanlgan,  wrote  the  latter  on  February  IS, 
1918,  saying,  "I  sent  the  deed  to  Joe  Girard 
so  you  can  make  arrangements  with  him," 
and  advising  that  be  wanted  81,338  for  his 
interest  in  the  land  to  be  sent  to  a  bank  in 
Astoria,  Or. 

[1]  The  trial  court  found,  on  what  appears 
to  be  the  weight  of  the  evidence,  that,  though 
Hanlgan  might  have  been  the  agent  of  re- 
spondents in  the  first  instance  to  find  a  pur- 
chaser, he  was  acting  for  appellant  in  at- 
tempting to  obtain  an  extension  of  the  option, 
and,  since  there  is  no  serious  claim  that  he 
had  any  authority  to  enter  into  a  binding  con- 
tract of  sale,  the  letter  written  by  him  not 
only  was  not  a  contract  in  writing,  but  it 
was  no  evidence  of  an  oral  contract  entered 
Into  by  the  respondents.  Hardlnger  v.  Co- 
lumbia, 60  Wash.  405,  97  Pac.  445 ;  Lawson 
v.  King,  56  Wash.  15, 104  Pac.  1118 ;  Arbogast 
v.  Johnson,  80  Wash.  537, 141  Pac.  1140.  Had 
there  been  an  oral  contract  made  after  the 
expiration  of  the  option,  there  was  no  part 
performance  pleaded  or  shown,  which  would 
take  it  out  of  the  statute  of  frauds. 

[2,  3]  We  see  nothing  In  the  conduct  of  the 
parties  which  would  constitute  a  waiver  of 
the  strict  performance  of  the  terms  of  a 
written  option.  Indeed,  there  is  no  claim  that 
there  was  anything  done  before  the  expira- 
tion of  the  written  option  which  would  or 
could  constitute  such  a  waiver.  What  was 
done  afterwards,  as  shown  by  the  record, 
at  the  very  most  which  can  be  claimed  for 
it,  was  no  more  than  an  oral  option  or  offer 
to  sell,  and  as  such,  there  being  no  part 
performance,  was  void  under  the  statute  of 
frauds,  and,  moreover,  if  there  was  any  such 
oral  option  or  offer,  It  was  not  accepted  with- 
in a  reasonable  time,  because  here  the  parties 
by  a  written  contract  and  its  extensions 
limited  the  time  to  a  little  over  five' months, 
and  it  cannot  be  successfully  contended  that 
an  oral  offer,  following  the  refusal  to  further 
extend  the  written  one,  contemplated  the  glv- 
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ing  of  nine  months'  additional  time.  What 
we  have  said  applies  to  each  of  the  respond 
ents,  for  we  cannot  see  that  the  failure  of 
Cadeau  to  withdraw  his  deed  from  the  bank, 
or  the  sending  by  Delude  of  his  deed  to  Glr- 
ard,  with  authority  to  make  arrangements, 
which  were  never  made,  in  any  way  alters 
the  situation  as  to  either. 
Judgment  affirmed. 

HOLCOMB,  BRIDGES,  MOUNT,  andFUL- 
LERTON,  JJ,  concur. 


TOWN  OF  GOLD  BAR  v.  GOLD  BAH  LUM- 
BER CO.  et  aL  (No.  15506.) 

(Supreme  Court  of  Washington.  Jan.  12, 1920.) 

3U  Deeds  <8=>96, 101— Rules  governing  oow- 

STROOTION. 

In  construing  a  deed,  the  intent  should  be 
gathered  from  a  consideration  of  all  the  lan- 
guage used  after  giving  some  meaning  to  every 
word,  if  reasonably  possible,  and,  if  the  lan- 
guage is  ambiguous,  recourse  may  be  had  to 
the  practical  construction  placed  upon  the  deed 
by  the  parties. 

2.  Waters  and  water  courses  <s=»166(2>— 
Property  not  included  in  conveyance  or 
"gravity  water  system. " 
A  deed  conveying  the  water  rights  on  a 
creek,  the  right  of  way  and  pipe  line  or  gravity 
system  in  certain  sections,  and  all  the  pipe 
lines,  etc.,  within  a  certain  town,  does  not  con- 
vey pipes  and  water  connections  within  a  lum- 
ber company's  premises  outside  the  town's  cor- 
porate limits;  for  the  words  "gravity  water 
system"  are  only  synonymous  with  the  right 
of  way.  and  main  pipe  line,  especially  where 
the  original  parties  to  the  deed  had  placed 
such  a  practical  construction  upon  it. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Gravity  System.] 

Department  2.  * 
Appeal  from  Superior  Court,  Snohomish 
County;  Guy  C.  Alston,  Judge. 

Action  by  the  Town  of  Gold  Bar  against 
the  Gold  Bar  Lumber  Company  and  J.  S. 
Mackenzie.  Judgment  for  plaintiff,  and  de- 
fendants appeal.  Reversed,  and  cause  dis- 
missed. 

Peters  &  Powell,  of  Seattle,  for  appellants. 
Cooley,  Horan  &  MulvlhilL  of  Everett, 
for  respondent 

MOUNT,  J.  This  action  was  brought  to 
recover  the  value  of  certain  pipes  and  wa- 
ter connections  alleged  to  have  been  convert- 
ed by  the  defendants.  The  case  was  tried  to 
the  court  without  a  Jury,  and  resulted  in  a 
Judgment  in  favor  of  the  plaintiff  for  $275. 
The  defendants  have  appealed. 


The  facts  are  as  follows:  The  Gold  Bar 
Lumber  Company  owns  and  operates  a  large 
sawmill  outside  of  the  corporate  limits  of 
the  town  of  Gold  Bar,  In  Snohomish  county, 
this  state.  Prior  to  the  23d  day  of  Septem- 
ber, 1913,  the  Gold  Bar  Lumber  Company 
had  constructed  a  gravity  water  system 
through  which  it  furnished  water  to  Its  mill 
plant  and  then  to  the  inhabitants  of  the 
town  of  Gold  Bar.  On  the  23d  day  of  Sep- 
tember, 1913,  the  Gold  Bar  Lumber  Com- 
pany sold  and  conveyed  its  gravity  water 
system  to  the  Gold  Bar  Light  &  Water  Com- 
pany, a  corporation.    The  deed  of  convey- 
ance described  the  property  conveyed  as  fol- 
lows: 

"The  water  rights  on  Olney  creek;  the  right 
of  way  and  the  pipe  line  or  gravity  water 
system  located  and  situated  on  the  northeast 
quarter  (N.  E.  %)  of  section  thirty-six  (38), 
township  twenty-eight  (28),  range  eight  (8); 
thence  through  [here  follows  a  description  of 
a  number  of  government  lots  and  quarter  sec- 
tions in  section  31,  township  28,  range  9,  and 
a  number  of  quarter  sections  in  section  6, 
township  27,  range  9,  through  which  the  pipe 
line  runs]  to  corporate  limits  of  the  town  of 
Gold  Bar;  thence  on  Railroad  avenue  east  to 
the  intersection  of  Eighth  street  and  on  First 
street  from  the  intersection  of  Railroad  ave- 
nue north  to  Lewis  avenue;  thence  on  Lewis 
avenue  east  to  Fifth  street;  thence  south  on 
Fifth  street  to  Railroad  avenue— intending 
hereby  to  convey  all  the  pipe  lines,  right  of 
way,  and  hydrants  of  said  gravity  water  sys- 
tem within  the  corporate  limits  of  the  town  of 
Gold  Bar,  Snohomish  county,  Wash. 

'Together  with  the  tenements,  heredita- 
ments', and  appurtenances  thereunto  belonging 
to  or  In  any  wise  appertaining. 

"To  have  and  to  hold  the  said  premises,  with 
the  tenements,  hereditaments,  and  appurte- 
nances, unto  the  said  party  of  the  second  part, 
its  heirs  and  assigns,  forever." 

[1,2]  Then  follows  the  usual  warranty, 
from  which  Is  excepted  a  portion  of  the 
lands  in  section  36.  The  Gold  Bar  Light  A 
Water  Company  operated  the  plant  until  the 
21st  day  of  June,  1917,  when  by  bill  of  sale 
and  warranty  deed  it  sold  and  conveyed  the 
water  system  to  the  town  of  Gold  Bar. 
While  the  plant  was  being  operated  by  the 
Gold  Bar  Light  &  Water  Company,  that 
company  refused  to  make  any  repairs  to  the 
pipe  lines  within  the  Gold  Bar  Lumber  Com- 
pany's yards.  On  one  occasion,  when  there 
was  a  leak  in  the  main  pipe  line,  the  water 
company  made  the  repair,  but  refused  to 
make  repairs  to  pipes  leading  from  the 
main  line  within  the  yards  of  the  Gold  Bar 
Lumber  Company.  In  the  month  of  Febru- 
ary, 1918,  the  Gold  Bar  Lumber  Company 
dug  up  and  removed  certain  pipes  and  wa- 
ter connections  within  their  yards  and  con- 
verted these  water  pipes  and  connections  to 
their  own  use.  The  town  of  Gold  Bar  then 
brought  this  action  to  recover  the  value  of 
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the  pipes  and  connections  so  dug  up  by  the 
Gold  Bar  Lumber  Company,  claiming  to  own 
the  same.  The  trial  court  was  of  the  opin- 
ion that  the  pipes,  connections,  and  hy- 
drants within  the  yards  of  the  Gold  Bar 
Lumber  Company  were  a  part  of  the  system, 
and  for  that  reason  gave  Judgment  in  favor 
of  respondent.  Respondent  contends  that 
the  Intent  of  the  parties  must  primarily  be 
gathered  from  a  fair  consideration  of  the 
deed,  and  the  language  employed  therein 
should  be  consistent  with  the  terms  of  the 
deed,  including  Its  scope  and  subject-mat- 
ter; that  the  object  in  construing  the  deed 
is  to  ascertain  the  intention  of  the  parties, 
especially  that  of  the  grantor;  that  some 
meaning  should  be  given  to  every  word, 
clause,  and  expression,  if  it  can  reasonably 
be  done,  and  if  it  is  not  Inconsistent  with  the 
general  Intent  of  the  whole  instrument,  so 
that  the  deed  may  operate  according  to  the 
intention  of  the  parties;  that,  where  a  deed 
is  of  doubtful  meaning,  or  the  language  used 
Is  ambiguous,  the  construction  given  by  the 
parties  themselves,  as  elucidated  by  their 
conduct  or  admissions,  will  be  deemed  the 
true  one  unless  the  contrary  be  shown.  We 
think  this  is  the  correct  rale  to  be  followed 
in  construing  the  deed.  With  this  rule  in 
mind,  let  us  consider  the  provisions  of  the 
deed  from  the  Gold  Bar  Lumber  Com- 
pany to  the  Gold  Bar  Light  &  Water  Com- 
pany ;  for,  if  the  Gold  Bar  Light  &  Water 
Company  did  not  acquire  from  the  Gold  Bar 
Lumber  Company  the  service  pipes,  connec- 
tions, hydrants,  and  standpipes  within  the 
yards  of  the  Gold  Bar  Lumber  Company, 
then  the  town  of  Gold  Bar  did  not  acquire 
them,  because  the  town  acquired  no  greater 
interest  than  the  Gold  Bar  Light  &  Water 
Company  had.  It  will  be  noticed  that  the 
deed  from  the  Gold  Bar  Lumber  Company 
to  the  Gold  Bar  Light  &  Water  Company 
contained  several  items  of  description: 

First:  "The  water  rights  on  Olney  creek." 

Second:  "The  right  of  way  and  the  pipe  line 
or  gravity  water-  system  located  *  *  *." 

Third:  "Intending  hereby  to  convey  all  the 
pipe  lines,  right  of  way,  and  hydrants  of  said 
gravity  water  system  within  the  corporate 
limits  of  the  town  of  Gold  Bar,  Snohomish 
county,  Wash." 

The  respondent  argues  that  the  words  "or 
gravity  water  system,"  used  in  the  second 
description  above  set  out,  Include  the  whole 
system — everything  in  connection  with  it; 
that  this  phrase  is  broad  enough  to  cover 
every  article  connected  with  the  water  plant 
This,  no  doubt,  would  be  true  ordinarily,  but 
in  this  description  the  words  used  are  as 
follows:  "The  right  of  wayi  and  the  pipe 
line  or  gravity  water  system."  We  think 
the  use  of  the  words  "or  gravity  water  sys- 
tem" was  simply  another  way  of  describing 
the  right  of  way  and  the  main  pipe  line. 
136P.-6T 


This  right  of  way  and  pipe  line  was  the 
source  of  supply  of  water.  It  constituted  a 
gravity  system;  that  is  to  say,  the  water 
was  supplied  to  the  town  by  gravity  flow 
through  this  pipe  line.  We  think  It  does  not 
necessarily  follow  from  the  use  of  the  words 
"or  gravity  water  system,"  as  here  used, 
that  anything  more  than,  the  pipe  line  and 
right  of  way  was  meant  Furthermore,  in 
the  latter  part  of  the  description  it  is  said, 
"intending  hereby  to  convey  all  the  pipe  lines 
right  of  way,  and  hydrants  of  said  gravity 
water  system  within  the  corporate  limits  of 
the  town  of  Gold  Bar.   *   *   *  " 

If  the  contention  of  the  respondent  is  cor- 
rect that  the  second  description,  as  follows: 
"The  right  of  way  and  the  pipe  line  or  grav- 
ity water  system" — included  the  whole  sys- 
tem, then  the  words  in  theMbubsequent  part 
of  the  description  "within  the  corporate 
limits  of  the  town  of  Gold  Bar,"  were  en- 
tirely superfluous.  We  think  it  is  clear 
that  the  meaning  of  this  deed  was  that  the 
grantor  conveyed  the  water  rights  on  Ol- 
ney creek,  the  right  of  way  and  pipe  line 
of  the  system  and  all  the  pipe  lines,  right  of 
way  and  hydrants  of  the  gravity  water  sys- 
tem within  the  corporate  limits  of  the  town 
of  Gold  Bar,  and  did  not  include  the  serv- 
ice pipes  used  by  the  Gold  Bar  Lumber  Com- 
pany within  its  yards.  The  evidence  shows 
without  dispute  that,  after  this  deed  was 
made,  the  parties  construed  it  as  not  con- 
veying the  distributing  system  within  the 
lumber  company's  yards,  because  the  Gold 
Bar  Light  &  Water  Company,  after  it  ac- 
quired title,  refused  to  repair  pipe  lines 
leading  from  the  main  line  within  the  yards 
of  the  lumber  company.  This  was  a  practi- 
cal construction  by  the  parties  to  the  orig- 
inal deed,  and,  we  think,  under  the  circum- 
stances of  the  case,  should  have  controlled, 
the  construction  of  the  deed.  The  respond- 
ent makes  the  point  that  there  was  one  ex- 
ception in  the  deed,  to  the  effect  that  the 
grantor  excepted  section  86  from  the  war- 
ranty clause;  that,  If  there  were  any  other 
exceptions,  they  would  have  been  stated  in 
the  deed.  Ordinarily  it  is  true  that  where 
there  is  an  exception  of  one  thing,  it  will  be 
presumed  that  other  things  are  not  except- 
ed ;  but  here  the  grantor  was  conveying  the 
right  of  way  across  a  school  section.  That 
was  excepted  from  the  warranty  of  the  right 
of  way.  We  are  of  the  opinion  that  this  ex- 
ception did  not  operate  to  Include  things  not 
contained  within  the  description  of  the  prop- 
erty actually  sold.  We  are  of  the  opinion, 
therefore,  that  the  distributing  system  with- 
in the  appellant's  yards  was  not  included  in 
a  description  of  the  property  sold. 

The  Judgment  appealed  from  Is  therefore 
reversed,  and  the  cause  ordered  dismissed. 

HOLCOMB,  C.  J.,  and  TOLMAN,  FTJL- 
LERTON,  and  BRIDGES,  JJ.,  concur. 
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SAARI  v.  WELLS  FARGO  EXPRESS  CO. 
(No.  15402.) 

(Supreme  Court  of  Washington.   Jan.  18, 
1920.) 

1.  Municipal  corporations  706(5) — Evi- 
dence SHOWING  DEFENDANT  NOT  DRIVING  IN 
VIOLATION  OT  ORDINANCES  AT  TIME  OF  COL- 
LISION. 

In  an  action  for  personal  injury  resulting 
from  a  collision  between  an  automobile  truck 
and  a  motorcycle,  evidence,  in  view  of  city 
ordinances,  held  to  show  that  the  defendant's 
truck  had  the  right  of  way  at  the  street  in- 
tersection, and  was  being  driven  in  a  careful 
and  prudent  manner,  and  not  in  violation  of  the 
speed  ordinances. 

2.  Appeal  and  erbob  «=»10ll(l)  —  Finding 

ON  CONFLICTING  FACTS  REJECTED  IF  NOT  SUP- 
PORTED BY  PREPONDERANCE  OF  EVIDENCE. 

Although  the  Supreme  Court  ordinarily 
adopts  the  finding  of  the  trial  judge  upon  con- 
flicting facts,  it  is  not  compelled  to  do  so  if  it 
concludes  they  are  not  supported  by  a  prepon- 
derance of  the  evidence. 

8.  Municipal  corporations  €=>706(5)— Evi- 
dence not  sustaining  finding  that  de- 
fendant's NEGLIGENCE  WAS  CAUSE  OF  COL- 
LISION AND  PLAINTIFF'S  INJURY. 

In  an  action  for  personal  injuries  from  a 
collision  between  plaintiff's  motorcycle  and  de- 
fendant's automobile  truck  at  a  city  street  in- 
tersection, weight  of  the  evidence  held  to  pre- 
ponderate against  the  finding  of  the  trial  court 
that  the  accident  was  caused  by  defendant's 
negligence. 

4.  Appeal  and  error  «=»931(6)— Presumption 
that  court  disregarded  incompetent  evi- 
dence of  no  avail  where  such  testimony 
was  weighed. 

The  rule  that  court  sitting  without  a  jury 
will  be  presumed  to  have  disregarded  incompe- 
tent evidence  cannot  prevail,  where  court  In 
fact  weighed  incompetent  evidence. 

5.  Witnesses  «3=>37(1)— Observation  of  wo- 
man on  way  to  her  wedding  as  to  street 
traffic  and  collision  admissible. 

In  an  action  for  personal  injuries  resulting 
from  a  collision  between  plaintiff's  motorcycle 
and  defendant's  automobile  truck  at  a  city 
street  intersection,  it  was  improper  not  to  con- 
sider the  testimony  of  a  disinterested  woman, 
who  was  riding  along  the  street  with  her  pro- 
spective husband  on  the  way  to  her  second 
(redding;  on  the  ground  that  under  such  circum- 
stances she  would  not  observe  so  accurately 
as  she  testified,  where  she  stated  that  her 
prospective  husband  was  nervous  over  the 
street  traffic,  and  that  for  that  reason  she  was 
observing  the  traffic  carefully,  and  concerned 
whether  the  truck  would  cross  the  street 
ahead  of  them. 

6.  Witnesses  <S=>40(1) — Child's  inability  to 
locate  upon  diagram  position  of  collid- 
ing VEHICLES  DOES  NOT  PRECLUDE  CONSID- 
ERING HER  TESTIMONY. 

In  an  action  for  personal  injury  resulting 
from  a  collision  between  plaintiff's  motorcycle 


and  defendant's  automobile  truck  at  a  street 
intersection,  it  was  error  not  to  consider  the 
testimony  of  a  14  year  old  girl,  who  observed 
the  collision,  because  she  could  not  locate  upon 
a  paper  diagram  the  position  of  the  various 
vehicles  intelligently,  since  many,  not  experienc- 
ed with  maps  and  diagrams,  could  do  no  better, 
although  competent  to  locate  positions  on  the 
ground. 

7.  Trial  «= 896(4)— Trial  judge  could  hoi 
consider  his  own  experiments  with  au- 
tomobile in  determining  how  close  de- 
fendant's truck  should  have  kept  to 
curb  in  turning. 
In  an  action  for  personal  injuries  resulting 
from  a  collision  between  plaintiff's  motorcycle 
and  defendant's  motortruck,  upon  question  of 
how  close  the  truck  should  have  kept  to  the 
curb  in  turning  at  a  street  intersection,  it  was 
improper  for  the  judge  to  consider  the  results 
of  his  own  experimenting  with  his  small  pas- 
senger car,  since  such  evidence  was  not  a  part 
of  the  trial,  and,  besides,  a  small  passenger  car 
could  be  turned  in  a  smaller  compass  than  a 
large  truck. 

Department  2. 

Appeal  from  Superior  Court,  King  County ; 
Everett  Smith,  Judge. 

Action  by  J.  Saari  against  the  Wells  Fargo 
Express  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed  and  dis- 
missed. 

James  B.  Murphy  and  Arthur  H.  Hutchin- 
son, both  of  Seattle,  for  appellant 

0.  L.  WUlett,  of  Seattle,  and  John  A.  Soule: 
of  Kent,  for  respondent. 

H0LC0MB,  0.  J.  Respondent  had  Judg- 
ment after  trial  to  the  court  without  a  jury, 
upon  finding  of  fact  and  conclusions  of  law 
In  his  favor  for  damages  for  personal  Inju- 
ries. The  negligence  of  the  defendant's  em- 
ployes and  the  contributory  negligence  of 
plaintiff  were  In  issue.  Plaintiff  suffered 
very  serious  injuries  and  his  property  was 
damaged,  and  the  amount  awarded  by  the 
court,  if  defendant  was  at  fault  and  plaintiff 
not,  was  very  Just  and  well  founded,  notwith- 
standing appellant's  contentions  respecting 
same. 

The  automobile  accident  which  gives  rise 
to  this  action  occurred  at  the  intersection  of 
Tenth  Avenue  North  and  East  Aloha  street 
In  the  city  of  Seattle  at  about  10:45  o'clock 
a.  m.  of  October  24,  1917.  Tenth  Avenue 
North  runs  in  a  northerly  and  southerly  di- 
rection, and  is  Intersected  at  right  angles  by 
East  Aloha  street.  Tenth  Avenue  North  has 
laid  upon  It  double  street  car  tracks,  and  is 
somewhat  wider  than  Bast  Aloha  street 
Both  streets  are  paved,  and  at  the  time  of 
the  accident  the  pavement  was  dry.  Between 
the  street  car  tracks  and  for  eight  Inches  on 
each  side  thereof  Tenth  Avenue  North  was 
paved  with  brick.  On  each  side  of  East  Aloba 
street  and  on  the  west  side  of  Tenth  Avenue 
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North  the  level  of  the  lots,  Is  from  6  to  10 
feet  above  the  street  level,  so  that  one  ap- 
proaching on  either  street  does  not  have  a 
clear  vision  of  the  other  street  until  near  the 
street  intersection. 

[1]  The  1%-ton  truck  of  defendant,  with  a 
covered  body  of  the  type  usually  employed  by 
it,  approached  the  intersection  from  the  west 
on  East  Aloha  street.  A  motorcycle  driven  by 
the  plaintiff,  with  a  companion  on  the  rear 
seat,  approached  the  intersection  from  the 
north  on  Tenth  Avenue  North.  When  about 
20  feet  from  the  street  intersection  plaintiff 
saw  tfie  top  of  the  approaching  truck  on  East 
Aloha  street  over  the  lot  level,  and  Immedi- 
ately he  shut  off  bis  power  and  applied  his 
brakes.  He  had  been  traveling  about  5  feet 
from  the  west  curb,  and  immediately  changed 
his  direction,  so  that  he  arrived  in  the  inter- 
section between  the  two  westerly  street  car 
rails  a  few  feet  south  of  the  center  of  the 
intersection.  The  truck  was  traveling  a  lit- 
tle to  the  south  of  the  center  of  East  Aloha 
street,  and,  intending  to  turn  into  Tenth  Ave- 
nue North  and  travel  south  on  that  street, 
the  helper,  sitting  to  the  right  of  the  driver 
of  the  truck,  signaled,  with  his  hand  extended 
on  the  right  side  of  the  truck,  and  the  driver 
swung  the  truck  towards  the  south.  In  or- 
der to  make  the  turn  he  had  to  approach  the 
center  of  Tenth  Avenue  North,  and  the  evi- 
dence shows  he  traveled  with  his  left  rear 
wheel  about  a  foo't  to  the  east  of  the  extreme 
westerly  street  car  rail,  a  distance  of  about 
13%  feet  from  the  westerly  street  curb.  Plain- 
tiff and  his  witnesses  maintain  that  while  in 
the  act  of  turning  and  while  In  the  street  in- 
tersection, the  left  rear  wheel  of  the  truck 
swung  and  struck  the  middle  of  his  motorcy- 
cle. Defendant's  witnesses  are  equally  posi- 
tive that  the  motorcycle  and  the  left  rear 
wheel  of  the  truck  came  into  collision  a  few 
feet  south  of  the  intersection  after  the  truck 
had  straightened  out  towards  the  south. 
While  plaintiff  and  his  witness  testified  that 
the  truck  was  traveling  at  a  high  rate  of 
speed,  in  view  of  the  fact  that  the  truck  had 
turned  into  East  Aloha  street  one  block  west 
of  Tenth  Avenue  North,  and  that  the  driver 
was  intending  to  turn  into  Tenth  Avenue 
North,  it  hardly  seems  probable  that  the  truck 
had  attained  any  great  speed.  While  it  seems 
to  be  plaintiff's  theory  that  the  rear  of  de- 
fendant's truck  skidded  as  it  swung  around 
the  corner,  there  is  no  evidence  upon  which 
to  base  such  a  fact;  neither  the  plaintiff  nor 
his  witness  so  testifying.  The  evidence  is 
undisputed  that  the  front  wheel  of  the  motor- 
cycle was  buckled  and  bent  backward  to- 
wards the  frame,  apparently  indicating  a  col- 
lision at  great  momentum  with  something 
in  front,  or  an  impact  from  a  heavy  object 
from  the  front 

Defendant  alleged  the  violation  of  the  state 
law  and  of  certain  city  ordinances,  and  plead- 
ed In  the  second  paragraph  of  his  affirmative 
defense  certain  sections  of  ordinance  No. 


37434  of  the  city  of  Seattle,  which  are  not 
traversed  by  the  plaintiff,  and  must  there- 
fore be  taken  as  established.  We  quote  two 
sections  of  this  ordinance: 

"Sec.  49.  Drivers  shall  look  out  for  and  give 
right  of  way  to  vehicles  simultaneously  ap- 
proaching the  street  intersections  from  their 
right" 

"Sec.  51.  The  driver  of  any  vehicle  turning 
to  the  right  from  one  street  into  another  shall 
have  right  of  way  over  vehicles  traveling  in  the 
direction  in  which  such  vehicle  is  turning  and 
the  driver  of  any  vehicle  traveling  in  the  direc- 
tion in  which  such  vehicle  is  turning  shall  al- 
low such  right  of  way  to  such  vehicle  so  turn- 
ing." 

Appellant  assigns  numerous  errors,  but  It 
is  unnecessary  to  discuss  all  of  them.  Under 
the  paragraphs  of  the  ordinance  Just  quoted 
and  the  evidence  shown  by  the  record,  It  is 
plain  that  defendant's  truck  had  the  right  of 
way  at  this  street  intersection.  Indeed,  in 
his  amended  complaint  in  parapraph  3  there- 
of, the  plaintiff  seems  to  admit  this  in  his 
allegation,  "said  plaintiff  having  stopped  on 
the  center  of  the  intersection  of  said  streets 
for  the  purpose  of  giving  the  approaching 
truck  the  right  of  way."  From  all  the  facts 
shown  by  the  record  there  Is  little  upon 
which  to  base  the  contention  that  defendant's 
truck  was  being  driven  in  other  than  a  care- 
ful, prudent  manner,  and  In  no  way  violative 
of  the  city  ordinance  relating  to  speed.  In 
turning,  the  truck,  which  was  18  feet  long, 
projected  Into  Tenth  Avenue  North  about 
13%  feet  from  the  west  curb.  The  body  of 
the  truck  was  about  8  feet  wide.  The  record 
fails  to  show  that  this  movement  of  the  truck 
was  other  than  a  compliance  with  the  city 
ordinance,  which  says: 

"Sec.  21.  A  vehicle,  except  when  passing  a 
vehicle  ahead,  shall  keep  as  near  the  right- 
hand  curb  as  practicable,  so  as  to  leave  the 
center  of  the  street  free  and  open  for  overtak- 
ing traffic." 

"Sec.  28.  A  vehicle  turning  into  another  street 
to  the  right  hand  shall  turn  the  corner  as  near 
the  right  hand  curb  as  practicable."  Ordinance 
No.  87434. 

[2,  S]  Plaintiff  testified  positively  that  his 
motorcycle  entered  the  street  intersection  be- 
fore the  defendant's  truck.  His  only  other 
witness  of  the  accident  testified  that  the  two 
vehicles  entered  the  street  intersection  at 
about  the  same  time.  All  of  defendant's  wit- 
nesses (four  In  number)  testified  that  the 
truck  entered  the  street  Intersection  before 
the  motorcycle.  Appellant  Insists  that  the 
weight  of  the  evidence  clearly  preponderates 
against  the  finding  of  the  trial  court  in  this 
regard,  while  respondent  asserts  the  con- 
trary. In  view  of  these  facts  the  case  of 
Yuill  v.  Berryman,  94  Wash.  468,  162  Pac. 
513,  relied  upon  by  respondent  is  oi  little 
comfort  to  him.  There,  upon  reviewing  the 
evidence  de  novo,  after  a  trial  by  the  court 
without  a  jury,  we  sustained  the  findings  of 
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the  trial  court  that  the  appellant,  respondent 
having  entered  the  street  Intersection  first 
and  having  the  right  of  way,  was  negligent 
In  not  slackening  his  own  speed  and  In  not 
looking  more  carefully  so  as  to  avoid  a  col- 
lision, and  respondent  was  not  negligent. 

Although  we  ordinarily  adopt  the  findings 
of  the  trial  Judge  upon  conflicting  facts,  we 
are  not  compelled  to  do  so,  if  we  conclude 
they  are  not  supported  by  a  preponderance 
of  the  evidence.  Daugherty  v.  Metropolitan 
Motor  Car  Co.,  85  Wash.  105,  147  Pac.  655. 
And  where  the  trial  court,  although  undoubt- 
edly warranted  in  weighing  the  testimony  of 
the  witnesses,  to  consider  their  demeanor  and 
manner  of  testifying,  may  reject  any  or  all 
testimony  of  the  witnesses  for  either  party 
when  they  conflict,  and  find  the  facts  contrary 
to  the  greater  number  of  witnesses,  if  justi- 
fied, yet,  when  it  affirmatively  appears  that 
certain  purported  evidence  is  given  greater 
weight  than  should  be  given,  and  such  enters 
largely  Into  the  decision  upon  the  facts,  we 
will  not  be  bound  by  the  findings  unless  they 
manifestly  appear  correct. 

The  trial  court  analyzed  and  weighed  the 
evidence,  of  the  principal  witnesses  in  part  as 
follows: 

"There  are  three  factors  of  testimony  to  be 
considered:  One  is  the  testimony  of  the  plain- 
tiff, Saari,  and  his  companion.  Against  them 
is  the  testimony  of  Benjamin  and  Harris,  who 
were  in  the  other  colliding  vehicle.  The  third 
is  the  testimony  of  Mrs.  Williams  and  her 
daughter.  Then,  outside  of  all  that,  are  the 
actions  of  natural  forces — physical  forces. 

"Saari  and  hip  witness  state,  in  effect,  that 
they  were  coming  at  a  reasonable  rate  of  speed 
— 10  or  12  miles  an  hour— down  Tenth  Avenue 
North.  *  *  *  They  say  they  were  30  feet 
or  more  from  the  intersection  of  the  pave- 
ment when  they  got  a  view  down  Aloha  street; 
and  somewhere  towards  the  middle  of  the  block 
they  saw  the  truck  coming  towards  Tenth  Ave- 
nue North  at  a  high  rate  of  speed ;  and  that 
they  were  in  the  intersection  prior  to  the  en- 
trance of  the  intersection  by  defendant." 

This  disregards  the  testimony  of  Saarl's 
witness  that  both  vehicles  reached  the  inter- 
section about  the  same  time.  The  court  con- 
tinues as  follows: 

"Benjamin  [driver  of  the  truck]  and  his  friend 
say  that  he  rounded  the  corner  and  was  facing 
south  when  he  heard  or  felt  a  bump  in  the  car, 
and  be  immediately  stopped  his  car.  In  his 
deposition  he  repeatedly  refers  to  a  bump  or 
collision  in  the  rear,  leading  one  to  think  that 
something  must  have  struck  the  back  of  the 
truck,  but  he  later  states  that  the  blow  was 
on  his  left  hind  wheel.  *  *  • 

"Is  it  possible  to  believe  that  Benjamin  was 
accurate  when  he  says  that  he  was  struck  in 
the  rear  and  the  effect  of  the  blow  was  seen 
upon  the  left  hind  hub,  when  be  had  reached 
the  position  of  being  parallel  with  the  curb  and 
the  motorcycle  back  of  him  was  parallel  with 
the  car  tracks  and  curb?" 


The  court,  of  course,  could  reject  Benja- 
min's testimony  as  improbable  or  for  any  oth- 
er reason  that  was  sufficient,  but  he  disre- 
gards the  testimony  of  Saari  that  be  had 
reached  the  center  of  the  street  intersection 
and  bis  motorcycle  had  almost  stopped  in  or- 
der to  give  the  truck  the  right  of  way,  and 
that  he  stopped  about  in  the  center  of  the 
street  His  testimony  itself  shows  that  the 
place  where  he  says  he  stopped,  or  almost 
stopped,  and  with  his  left  foot  touching  the 
ground,  was  to  the  south  of  the'  center  of  the 
street  Intersection,  and  that,  if  he  stopped 
right  in  the  center  of  the  street  in  order  to 
let  the  truck  pass,  it  must  have  been  because 
of  the  truck  coming  from  the  right  and  reach- 
ing the  street  intersection  at  least  as  soon 
as  be  did  and  bad,  as  he  thought,  the  right 
of  way  through  the  intersection,  whichever 
way  it  wished  to  go.  If  he  stopped  exactly 
in  the  street  intersection  when,  as  he  said, 
the  truck  was  coming  rapidly  from  the  west 
in  almost  the  center  of  the  street,  it  might 
be  that  he  was  careless  and  negligent  in  stop- 
ping there  in  the  way  of  the  on-coming  truck, 
unless  it  was  apparently  Impossible  for  him 
to  act  otherwise  to  avoid  it,  for  it  might  have 
been  the  purpose  of  the  truck  to  cross  the 
street  Instead  of  turning;  and,  if  he  had  reach- 
ed the  place  a  little  south  of  the  center  of 
the  street  intersection,  be  certainly  was  neg- 
ligent, unless  apparently  impossible  for  him 
to  do  otherwise  for  his  safety,  in  stopping, 
or  almost  stopping,  at  that  place  when  and 
where  the  on-coming  truck  could  not  make  the 
turn,  if  it  desired,  in  the  space  left  for  it  In 
the  street,  without  probably  in  some  way 
striking  his  motorcycle,  which  he  says  it  did 
by  the  swing  of  the  rear  end  hitting  his  mo- 
torcycle about  the  middle. 

[4]  The  court  further  analyzing  the  testi- 
mony of  Benjamin  by  deposition  mentions  It 
as  having  been  given  "at  a  considerably  later 
time  than  the  time  of  the  accident,  after  well 
considered  thoughtful  deliberation,  knowing 
that  bis  testimony  was  going  to  be  put  into  the 
record,  and  that  on  his  testimony  would  de- 
pend to  some  considerable  extent,  the  deter- 
mination of  the  case;  but  right  after  the  acci- 
dent, when  still  fresh  in  his  mind,  he  goes 
down  to  the  police  court,  and  says  that  he  was 
hit  when  the  car  was  going  around  the  curb, 
around  the  corner.  Now,  there  is  no  cross- 
examination  of  the  stenographer  or  clerk 
down  there  at  the  headquarters  who  took 
that  down,  but  there  have  been  many  cases 
of  this  nature.  I  have  found  by  observation 
that  the  stenographer  would  take  down  tes- 
timony like  that  absolutely  as  given.  They 
are  all  strangers  to  him.  *  *  •  He  [Ben- 
jamin] says  to  the  police  that  the  collision 
occurred  as  be  was  swinging  around  the  cor- 
ner." 

The  above  allusion  to  a  police  report  re- 
ferred to  a  written,  unsigned  memorandum, 
introduced  by  plaintiff  without  any  authentl- 
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cation  by  the  person  who  received  It  or  the 
witness,  or  any  other,  purporting  to  be  a  po- 
lice report  dated  October  24,  1917,  at  12:35 
p.  m.,  report  of  A.  F.  Benjamin,  Livingston 
Hotel,  a  part  of  which  was  as  follows: 

"I  was  going  east  on  East  Aloha,  and  was 
turning  to  go  south  on  Tenth  Avenue  North 
at  8  miles  per  hour,  and  the  motorcycle  with 
two  men  on  It  was  going  south  on  Tenth  Ave- 
nue North  between  23  and  25  miles  per  hour, 
and  the  motorcycle  ran  Into  my  machine." 

Even  had  this  memorandum  of  the  report 
to  the  police  department  been  competent  In 
the  way  It  was  Introduced,  It  was  not  Incon- 
sistent with  the  testimony  of  Benjamin  by 
deposition.  In  that  brief  unsworn  report  he 
Is  purported  to  have  «tated  to  the  police  de- 
partment that  "he  was  turning  to  go  south  on 
Tenth  Avenue  North  at  8  miles  per  hour."  It 
Is  well  established  by  the  evidence  that  the 
motorcycle  at  the  tune  of  the  collision  was 
on  the  left  of  the  truck,  and  the  truck,  ac- 
cording to  Saari's  own  testimony  was  al- 
most, If  not  entirely,  straightened  out  and 
headed  south  on  Tenth  Avenue  North,  and 
whether  It  was  turning  or  had  turned  Is  so 
fine  a  distinction  in  such  case  as  to  be  en- 
tirely Immaterial  so  far  as  the  consistency  of 
the  evidence  Is  concerned.  In  cases  tried  by 
the  court,  we  ordinarily  consider  that  Im- 
proper and  Incompetent  evidence  Is  given  no 
prejudicial  weight  or  credence,  but  here  the 
contrary  affirmatively  appears.  The  report 
of  Benjamin  to  the  police  department  was  Im- 
properly admitted,  and  was  given  undue 
weight  and  improper  analysis  by  the  trial 
court. 

[6]  The  trial  court  also  rejected  the  testi- 
mony of  Mrs.  Williams  and  her  daughter,  two 
disinterested  witnesses.  Mrs.  Williams  tes- 
tified to  the  effect  that  she  was  riding  In  a 
rent  car,  sitting  In  the  back  seat  between  an- 
other lady  and  her  prospective  husband,  and 
that  her  daughter  was  riding  in  a  Jump  seat 
on  the  left  side  of  the  car,  and  the  driver  In 
the  front  seat ;  that  the  car  was  going  north 
on  Tenth  Avenue  North,  and  that  she  was 
observing  the  traffic  carefully,  because  her 
prospective  husband  was  very  nervous  about 
accidents  from  automobile  traffic;  and  that 
there  was  very  little  traffic  on  the  street, 
which  she  remarked,  and  that  she  saw  the 
motorcycle  coming  down  the  west  side  of 
Tenth  Avenue  North  from  the  north  very  rap- 
idly about  one  block  from  Aloha  street.  She 
says  that  when  she  was  about  one-half  a 
block  south  of  Aloha  she  looked  across  some 
vacant  ground  to  the  west  of  Tenth  Avenue 
North,  and  saw  the  truck  coming  towards 
Tenth  Avenue  North  on  Aloha;  that  she 
wondered-  whether  they  would  reach  Aloha 
first,  or  whether  the  truck  would;  that  the 
truck  reached  Tenth  first,  and  turned  south 
Into  Tenth  Avenue  North ;  that  the  motorcycle 
on  reaching  the  Intersection  looked  as  though 


it  was  going  between  the  curb  and  the  truck, 
but  it  then  swerved  to  the  left,  and  ran  up- 
on the  street  car  tracks,  and  the  front  wheel 
slipped  upon  the  street  car  rail  and  struck 
the  truck  on  the  left  near  the  center.  Her 
daughter  testified  that  she  did  not  see  the 
motorcycle  first,  but  that  she  saw  the  truck 
coming  upon  Aloha  street  towards  Tenth  ave- 
nue and  turn  Into  Tenth  avenue,  and  then 
saw  the  motorcycle  enter  the  street  intersec- 
tion, veer  to  the  left,  run  upon  the  street  car 
track,  and  then  strike  the  truck.  Both  of 
them  testified  that  the  truck  had  gotten 
straightened  out  to  the  south,  and  was  about 
25  feet,  as  they  estimated  the  distance,  from 
the  street  Intersection  when  the  motorcycle 
struck  It,  and  that  their  car  had  reached  a 
point  exactly  opposite  that  point,  and  that 
their  car  and  the  truck  ran  on  but  a  very  few 
feet  before  they  had  both  stopped.  The 
daughter  was  about  14  years  of  age.  The 
court  rejected  the  entire  testimony  of  Mrs. 
Williams,  because  she  was  on  her  way  to 
her  wedding  (her  second)  with  the  gentleman 
whom  she  was  to  wed,  approaching  the  house 
of  the  minister,  and  It  was  not  thought  she 
would  observe  so  accurately  as  she  testified 
concerning  the  motorcycle  and  truck;  that 
she  would  have  been  absorbed  with  the  atten- 
tion of  the  gentleman  at  her  side;  that  he 
was  not  produced,  etc.  Tet  the  witness  tes- 
tified that  she  was  concerned  about  the  traffic 
because  of  the  nervousness  of  her  prospective 
husband,  and  was  therefore  observing  traffic 
on  the  street,  and  was  concerned  whether  the 
truck  would  cross  Tenth  Avenue  North  on 
Aloha  ahead  of  them  or  not,  and  that  the 
first  vehicle  she  saw  In  the  vicinity  of  the 
Aloha  street  intersection  was  the  motorcycle 
about  a  block  away,  coming  at  a  high  rate  of 
speed,  and  that  the  second  was  the  truck  com- 
ing towards  Tenth  avenue,  and  that  she  saw 
the  truck  enter  Tenth  avenue  and  turn  south. 

[6]  The  testimony  of  the  daughter  was  re- 
jected because  she  could  not  locate  upon  the 
diagram  on  paper  the  positions  of  the  various 
vehicles  Intelligibly.  There  is  nothing  unu- 
sual In  that.  A  great  many  people  who  have 
not  had  experience  with  maps  and  diagrams 
cannot,  as  the  saying  Is,  "make  heads  or 
tails  of  them."  They  can  allocate  them- 
selves with  other  objects  upon  the  ground, 
but  not  upon  paper. 

[7]  The  trial  Judge  also  experimented  with 
what  he  called  his  "small"  passenger  car,  in 
turning  corners  at  a  lawful  rate  of  speed  and 
In  ascertaining  how  closely  he  could  keep  his 
car  to  the  curb  while  so  turning,  and  consid- 
ered the  result  of  such  experimenting  In  ar- 
riving at  his  conclusions.  In  the  first  place 
such  evidence  was  no  part  of  the  trial,  and 
its  consideration  was  Improper.  In  the  sec- 
ond place  there  Is  a  considerable  difference 
between  a  "little"  passenger  car  and  a  large 
truck,  with  very  long,  heavy,  and  rather  In- 
flexible frame  and  wide  body,  In  their  respec- 
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tive  adaptabilities  In  turning  corners  shortly 
and  close  to  the  curb  while  moving  even  at 
the  lawful  speed. 

All  things  being  considered,  we  are  of  the 
opinion  that  the  court  did  not  correctly  weigh 
the  evidence  and  the  inferences  from  the  evi- 
dence at  the  trial,  and  that  the  preponder- 
ance thereof  is  greatly  on  the  side  of  appel- 
lant 

The  judgment  is  therefore  reversed,  and 
the  cause  dismissed. 

MOUNT,  MITCHELL*  rULLERTON,  and 
BRIDGES,  JJ.,  concur. 


READY  et  ux.  v.  McGILLTVRAY  et  nx. 
(No.  15449.) 

(Supreme  Court  of  Washington.  Jan.  12, 1920.) 

1.  Appeal  and  ebbob  «s»1009(3)  —  Tbial 
court's  finding  on  conflicting  testi- 
mony NOT  REVIEWABLE  IN  ABSENCE  OF  EX- 
CEPTION. 

In  an.  equitable  proceeding  to  quiet  title, 
where  testimony  was  conflicting,  the  trial 
court's  findings  thereon  will  not  be  reviewed. 

2.  Appeal  and  ebbob  <8=»250  —  Review  of 
tbial  coubt's  findings  in  equity  depend- 
ent on  exceptions. 

Although,  in  an  equity  case,  it  is  not  neces- 
sary for  the  trial  court  to  make  findings  in  or- 
der to  support  its  decree,  where  findings  of  fact 
are  made  in  such  a  case,  exceptions  must  be 
taken  to  such  findings  in  order  to  secure  a  re- 
view thereof. 

3.  Appeal  and  ebbob  «=>250— Ebboneous  ex- 
clusion of  appellant's  evidence  doeb 
not  require  exceptions  to  findings  fob 

REVIEW. 

Assigned  error  in  exclusion  of  appellant's 
evidence  in  an  equitable  action  to  quiet  title,  if 
well  grounded,  could  not  be  ignored,  because  of 
want  of  exceptions  to  the  court's  findings. 

Department  L 

Appeal  from  Superior  Court,  Grant  Coun- 
ty; Sam  B.  Bill,  Judge. 

Action  to  quiet  title  by  Austin  Ready  and 
wife  against  D.  J.  McGillivray  and  wife. 
Judgment  for  plaintiffs,  and  defendants  ap- 
peal. Affirmed. 

E.  A.  McMaster,  of  Spokane,  for  appel- 
lants. 

Cordiner  ft  Cordlner,  of  Spokane,  for  re- 
spondents. 

PARKER,  J.  The  plaintiffs,  Ready  and 
wife,  commenced  this  action  In  the'  superior 
court  for  Grant  county  seeking  a  decree  qui- 


eting title  in  themselves  as  against  the  claim 
of  the  defendants,  McGillivray  and  wife,  to 
certain  lands  in  that  county.  A  trial  upon 
the  merits  in  that  court  resulted  In  findings 
and  decree  in  favor  of  the  plaintiffs  as  pray- 
ed for,  from  which  the  defendants  have  ap- 
pealed to  this  court 

[1]  If  we  were  called  upon  to  review  this 
record  looking  to  the  determination  of  the 
question  of  the  correctness  of  die  trial 
court's  decree  upon  the  merits  of  the  case, 
we  think  it  would  appear  that  our  efforts  in 
that  behalf  would  be  little  else  than  an  at- 
tempt to  measure  the  credibility  of  the  sev- 
eral witnesses  whose  conflicting  testimony 
was  given  upon  the  trial  for  the  respective 
parties  to  the  action.  Indeed,  counsel  for 
appellants  concede  theft  In  so  far  as  the 
merits  of  the  case  are  concerned,  the  ques- 
tions here  to  be  determined  are  only  ques- 
tions of  fact  That  however,  would  be  a 
long  story,  which,  in  view  of  the  trial  court's 
findings  of  fact  and  the  want  of  exceptions 
thereto,  need  not  be  related  here. 

[2]  The  findings  of  fact  and  the  decree 
based  thereon  are  embodied  In  a  single  writ- 
ing, signed  by  the  trial  Judge  at  the  conclu- 
sion of  the  decree.  This  writing  has  the 
usual  Introductory  recitals  of  findings  and 
decrees,  which  introductory  recitals  conclude 
with  the  words,  "The  court  finds  the  follow- 
ing facts."  Then  follow  In  six  separately 
numbered  paragraphs  findings  of  fact  In  lan- 
guage so  full,  specific,  and  certain  that  there 
could  be  no  room  for  arguing  that  they 
would  not  be  sufficient  as  findings  of  fact 
supporting  the  decree  if  they  were  embodied 
in  a  separate  writing,  and  signed  by  the 
trial  judge  as  findings  of  fact  Immediately 
following  these  findings,  embodied  In  an  ad- 
ditional paragraph.  Is  the  decree  based  there- 
on, commencing  with  these  words: 

"Now,  therefore,  by  reason  of  the  law  and  the 
premises  aforesaid,  it  is  hereby  ordered,  adjudg- 
ed, and  decreed  by  the  above-entitled  court 
that  •  •  *" 

No  exceptions  of  any  nature  were  ever 
taken  to  these  findings  on  behalf  of  the  ap- 
pellants. 

Counsel  for  respondents  now  contend  that 
the  findings  of  the  trial  court  so  made  are 
conclusive  upon  appellants,  and  are  not  re- 
viewable In  this  court,  because  they  were 
not  excepted  to  in  the  trial  court  Counsel 
for  appellants  contends  to  the  contrary ;  his 
principal  argument  being  that  since  the  find- 
ings were  embodied  In  a  single  writing  with 
the  decree,  they  are  not  findings  of  fact  to 
which  exceptions  are  necessary  to  be  taken 
in  order  to  challenge  their  correctness  upon 
appeal  In  this  court  In  Harbican  v.  Cham- 
berlin,  82  Wash.  566,  144  Pac.  717,  Judge 
Ellis,  reviewing  this  Identical  question,  speak- 
ing for  the  court,  said: 
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"The  appellants  claim  that  no  exceptions  were 
necessary  because  the  findings  were  included  in 
the  decree.  The  findings,  however,  were  not 
commingled  with  the  recitals  of  the  decree  prop- 
er, but  were  separately  stated  and  numbered. 
They  were  followed  by  the  decree  which  was  in- 
troduced by  the  words,  'Now,  therefore,  it  is 
hereby  ordered,  adjudged,  and  decreed.'  They 
were  evidently  intended  as  the  findings  of  fact 
upon  which  the  decree  was  based.  The  case  is 
thus  distinguished  from  McAllister  v.  McAllis- 
ter, 28  Wash.  618,  69  Pac  119,  and  Hagen  v. 
Bolcom  Mills,  74  Wash.  462, 183  Pac.  1000, 184 
Pac.  1061,  in  which,  as  the  opinion  in  each 
case  shows,  no  recitals  which  could  properly  be 
denominated  findings  of  fact  were  either  sepa- 
rately made  or  included  in  the  decree.  The 
statute  provides:  'It  shall  not  be  necessary  or 
proper  to  take  or  enter  an  exception  to  any 
ruling  or  decision  mentioned  in  the  last  section 
which  is  embodied  in  a  written  judgment,  order 
or  journal  entry  in  the  cause.  But  this  section 
shall  not  apply  *  *  *  to  findings  of  fact  or 
conclusions  of  law  *  *  *  in  a  decision  of  a 
court  or  Judge  upon  a  cause  or  part  of  a  cause, 
either  legal  or  equitable,  tried  without  a  jury.' 
Rem.  ft  Bal.  Code,  {  382  (P.  O.  81,  {  671). 

"This  section,  and  section  1786  of  Rem.  ft 
Bal.  Code  (P.  a  81,  |  1225),  clearly  preclude 
any  review  of  the  evidence  in  the  absence  of  ex- 
ceptions to  the  findings,  though  included  in  the 
decree,  where,  as  here,  no  part  of  the  error  re- 
lied upon  is  the  rejection  of  evidence." 

It  Is  true  this  Is  an  equity  case  in  which 
it  was  not  necessary  for  the  trial  court  to 
make  findings  at  all  in  order  to  support  its 
decree.  Clambey  v.  Copland,  62  Wash.  580, 
100  Pac.  1031 ;  Wlshkah  Boom  Co.  v.  Green- 
wood Timber  Co.,  100  Wash.  472,  171  Pac 
234;  In  re  King's  Estate,  102  Wash.  299, 
172  Pac.  1167.  We  have  repeatedly  held 
that,  where  findings  of  fact  are  made  in  an 
equity  case,  exceptions  must  be  taken  to 
such  findings  in  order  to  secure  a  review  of 
the  trial  court's  conclusions  reached  therein. 


Hagen  v.  Bolcom  Mills,  74  Wash.  462-476, 
133  Pac.  1000,  134  Pac.  1061.  Harblcan  v. 
Ch amber lin,  above  quoted  from,  was  also 
an  equity  case. 

[t]  Error  is  assigned  upon  the  exclusion 
of  certain  evidence  offered  in  behalf  of  ap- 
pellants. No  argument  or  citation  of  the 
portion  of  the  record  upon  which  this  assign- 
ment is  based  is  made  in  the  brief  of  coun- 
sel. We  feel  warranted  in  disposing  of  this 
claim  of  error  by  simply  saying  that  it  is 
without  merit  If  this  claim  of  error  were 
well  grounded,  we  could  not  ignore  it  be- 
cause of  the  want  of  exceptions  to  the  court's 
findings.  We  make  this  observation  to  the 
end  that  It  be  made  clear  that  we  do  not 
want  to  be  understood  as  receding  from  our 
holding  in  Berens  v.  Cox,  70  Wash.  627,  127 
Pac.  189,  wherein  Judge  Morris,  speaking  for 
the  court,  said: 

"It  might  be  that  the  facts  found  by  the  court 
are  properly  found  under  the  evidence  admitted, 
and  there  is  no  occasion  to  take  exceptions  to 
facts  admittedly  correct  in  the  light  of  the  evi- 
dence received;  whereas  evidence  excluded  by 
the  court  might,  if  admitted  and  considered, 
change  the  character  of  the  findings.  Hence  it 
has  been  held  in  Schlotfeldt  v.  Bull,  17  Wash. 
6,  48  Pac.  343,  Lilly  v.  Bklnnd,  87  Wash.  532, 
79  Pac.  1107,  Bringgold  v.  Bringgold,  40  Wash. 
121,  82  Pac.  179,  Smith  v.  Glenn,  40  Wash.  262, 
82  Pac.  605,  and  Pederson  v.  Ullrich,  50  Wash. 
211,  96  Pac.  1044,  that,  even  though  exceptions 
were  not  properly  taken  to  the  findings,  this 
court  would  refuse  to  strike  the  statement  of 
facta  when  it  appears  that  error  is  alleged  in 
the  exclusion  of  evidence." 

We  conclude  that  the  judgment  of  the 
trial  court  must  be  affirmed. 
It  is  so  ordered. 

HOLCOMB,  C.  X,  and  MITCHELL,  MAIN, 
and  MACKINTOSH,  JJ„  concur. 
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DENVER  UNION  TERMINAL  RY.  CO.  v. 
GLODT  et  aL    (No.  9311.) 

(Supreme  Court  of  Colorado.    Nor.  8,  1919. 
Rehearing  Denied  Jan.  S,  1920.) 

1.  Eminent  domain  <s=>100(6)  —  Closing  of 
street  entitles  property  owner  special- 
ly damaged  to  compensation. 

The  owner  of  property  not  abutting  on  the 
part  of  a  street  that  is  closed  is  entitled  to 
compensation  for  damage  special  and  peculiar 
to  him,  such  as  the  substantial  impairment  of 
his  right  of  access. 

2.  Eminent  domain  <S=  100(6)— Special  dam- 
age FBOM  CLOSING  STREETS  ENTITLES  OWN: 
EB  OF  NON ABUTTING  PBOPEBTT  TO  COMPENSA- 
TION. 

To  entitle  the  owner  of  property  to  dam- 
ages for  injury  by  closing  of  street,  where  his 
property  does  not  abut  the  part  closed,  the 
damage  must  be  to  the  property  or  .its  appur- 
tenances, or  must  affect  some  right  or  inter- 
est which  the  owner  enjoys  in  connection  with 
the  property,  and  which  is  not  shared  with  or 
enjoyed  by  the  public  generally. 

8.  Eminent  Domain  «=»100(8)— Special  dam- 
age FBOM  CLOSING  OF  STREETS  ENTITLES 
OWNEB  OF  NON ABUTTING  PBOPEBTT  TO  COM- 
PENSATION. 

Under  Const,  art.  2,  {  IS,  providing  that 
private  property  shall  not  be  taken  without 
just  compensation,  the  owner  of  property  is 
entitled  to  damages  for  impairment  of  his 
easement  of  access  by  the  closing  of  a  street, 
though  his  property  does  not  abut  such  street. 

4.  Eminent  domain  <8=»100(6)— Special  dam- 
age FBOM  CLOSING  OF  STREETS  ENTITLES 
OWNEB  OF  NON  ABUTTING  PBOPEBTT  TO  COM- 
PENSATION. 

,Where  the  closing  of  a  street  west  of  the 
square  in  which  plaintiffs'  lots  were  located 
cut  off  all  access  from  plaintiffs'  property  to 
streets  leading  to  the  business  section  of  the 
town  in  the  direction  plaintiffs  had  been  ac- 
customed to  use,  which  was  the  most  conven- 
ient way  of  reaching  'such  business  section, 
and  the  closing  of  other  streets  resulted  in 
leaving  only  an  inadequate  and  dangerous  way 
for  egress  on  a  street  occupied  by  a  viaduct, 
plaintiffs  sustained  such  special  damages  as  en- 
titled them  to  compensation  from  defendant 
terminal  company  for  the  dosing  of  such 
streets. 

5.  Eminent  domain  <3=>106 — Owneb  of  lots 
entitled  to  compensation  fob  occupation 
of  part  of  street. 

The  owner  of  property  is  entitled  to  com- 
pensation for  impairment  of  his  right  of  access 
by  the  occupation  of  half  of  a  street  abutting 
his  lots  by  an  approach  to  a  railway  viaduct, 
notwithstanding  the  portion  of  the  street  from 
his  lots  to  the  center  of  the  street  remains 
open,  since  his  easement  of  access  extends  the 
full  width  of  the  street. 


6.  Eminent  domain  <s=»106— Terminal  com- 
pany liable  fob  damage  incidental  to 
closing  city  streets. 
A  railway  terminal  company  organised  and 
engaged  in  the  business  of  reconstructing  ter- 
minal facilities  of  a  city,  which  necessitates  the 
closing  and  vacation  of  streets  pursuant  to  or- 
dinance duly  enacted  by  the  city  council,  is 
liable  to  property  owners  for  damage  resulting 
from  closing  such  streets,  as  the  terminal  com- 
pany reaped  the  benefits  of  the  vacating  ordi- 
nance, and  is  liable,  irrespective  of  ordinance 
or  consent  of  the  dtx. 

Department  8. 

Error  to  District  Court,  City  and  County  of 
Denver;  John  A.  Perry,  Judge. 

Action  by  John  J.  Glodt  and  another 
against  the  Denver  Union  Terminal,  Railway 
Company.  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.  Affirmed. 

Hughes  &  Dorsey,  John  Q.  Dter,  B.  N. 
Clark,  and  J.  O.  McMurry,  all  of  Denver,  for 
plaintiff  in  error. 

John  A.  Rush  and  Thomas  &  Thomas,  all  of 
Denver,  for  defendants  In  error. 

ALLEN,  J.  This  is  an  action  brought  by 
John  J.  Glodt  and  Albert  Glodt,  hereinafter 
referred  to  as  the  plaintiffs,  against  the  Den- 
ver Union  Terminal  Railway  Company,  as  de- 
fendant, to  recover  damages  for  the  deprecia- 
tion of  the  rental  and  market  value  of  plain- 
tiffs' property,  caused  by  the  closing  and 
vacation  of  parts  of  certain  streets  in  the 
city  and  county  of  Denver,  and  the  building 
of  a  viaduct  approach. 

The  property  of  the  plaintiffs,  alleged  to 
have  been  damaged,  is  described  as  lots  13 
and  14  in  block  5  of  Hoyt  &  Robertson  ad- 
dition to  the  city  of  Denver.  This  block  lies 
between,  and  is  bounded  on  the  easterly  and 
westerly  sides,  respectively,  by,  Division 
street  and  Nineteenth  street.  Division  street, 
as  it  runs  in  a  southerly  direction,  terminates 
at  the  southeast  corner  of  the  block  in  ques- 
tion, and  just  before  so  ending  Intersects  or 
crosses  Twentieth  street  diagonally.  The 
block  is  bounded  on  Its  southerly  side  by  Del- 
gany  street  The  plaintiffs'  lots  are  located 
practically  in  the  southeast  corner  of  the 
block ;  they  are  each  125  feet  deep  and  25  feet 
wide,  having  a  frontage  of  50  feet  on  Delgany 
street.  There  Is  no  alley  in  the  rear  of  the  lots, 
and  prior  to  the  time  of  the  injury  complained 
of  the  plaintiffs'  property  had  two  approaches 
and  exits  with  reference  to  the  business  sec- 
tion of  the  city — one  west  on  Delgany  street, 
to  Nineteenth  street,  and  the  other  east  on 
Delgany  street  to  Twentieth  Street,  The  busi- 
ness section  of  the  city  lies  south  of  the  plain- 
tiffs' property  and  of  Delgany  street 

The  location  of  the  plaintiffs*  property  with 
reference  to  the  streets  iierein  mentioned,  and, 
in  general,  the  facts  hereinafter  noted,  will 
more  clearly  appear  by  reference  to  the  fol- 
lowing plat: 
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Mote.  Plaintiffs'  lots  o  and  /f,  Slock  5 

ALLEGED  TO  HAVE  6EEM  DAMAGEO  ARfi 
WDJCATELO  ON  THE  PLAT  THUb:!f 
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It  la  alleged  In  the  second  amended  com- 
plaint that — 

"The  premise*  of  the  plaintiffs  have  been 
pocketed  and  cat  off  from  all  practicable  or 
reasonable  means  of  ingress  and  egress  with 
any  part  of  the  city,  and  have  been  wholly 
pocketed  and  cut  off  from  all  means  of  ingress 
and  egress  to  and  from  the  business  part  of 
the  city." 

This  situation  is  alleged  to  be  the  result  of 
the  construction  and  maintenance,  by  the 
defendant,  of  a  permanent  approach  or  via- 
duct along  plaintiffs'  premises,  and  the  clos- 
ing and  vacation  of  a  certain  portion  of 
Nineteenth  street  and  a  part  of  Twentieth 
street 

Various  defenses  were  interposed  to  the 
complaint.  The  cause  was  tried  to  a  jury, 
and  the  trial  resulted  In  a  verdict  for  the 
plaintiffs.  Subsequently  a  motion  for  a  new 
trial  was  overruled,  and  judgment  for  plain- 
tiffs entered  on  the  verdict  The  defendant 
brings  the  cause  here  for  review. 

The  main  contention  of  the  defendant  is 
that— 

"Any  depreciation  in  the  value  of  the  plain- 
tiffs' lots,  resulting  from  the  vacation  and  clos- 
ing of  Nineteenth  street  is  damnum  absque 

injuria." 

Numerous  cases  are  cited  and  discussed 
in  reliance  upon  what  Is  presented  by  3ie 
defendant  as  a  general  rule  that — 

"only  property  abutting  upon  the  portion  of  the 
street  closed  is  specially  damaged  by  the  vaca- 
tion, and  that  only  such  abutter  can  recover 
damages  or  compensation  for  the  taking  of  his 
property." 

The  rule  above  mentioned  is  invoked  by  the 
defendant  on  account  of  the  fact  that  the 
plaintiffs'  lots  do  not  abut  upon  the  vacated 
portion  of  Nineteenth  street  nor  upon  Nine- 
teenth street  at  all.  The  part  of  that  street 
that  was  closed  and  vacated,  and  of  the 
vacation  of  which  the  plaintiffs  complain, 
lies  between  Delgany  street  and  Wynkoop 
street ;  all  such  vacated  portion  of  Nineteenth 
street  lying  south  of  the  intersection  of  Nine- 
teenth and  Delgany  streets. 

The  cases  in  this  and  in  other  jurisdictions, 
which  denied  a  recovery  to  one  whose  prop- 
erty was  located  on  another  street  or  on  a  dif- 
ferent part  of  the  street  vacated  or  obstruct- 
ed, were  generally  cases  where  such  plaintiff 
or  complainant  was  not  deprived  of  the  only 
reasonable  means  of  access  to  his  property. 
13  R  C.  1>.  74,  |  65.  There  are  authorities 
holding  that  one  whose  property  does  not  abut 
upon  the  street  or  part  of  the  street  which  Is 
vacated  is  entitled  to  compensation  where 
all  access  to  his  property  to  the  system  of 
streets  in  one  direction  Is  cut  off.  28  Cyc. 
1083. 

[1]  We  cannot  either  upon  principle  or 
authority,  announce  or  follow,  as  a  rule  of 


law,  the  proposition  stated  by  defendant's 
counsel  that — 

"A  plaintiff  cannot  recover  for  the  vacation 
or  obstruction  of  a  public  street  unless  the 
portion  vacated  or  obstructed  is  in  front  of  bis 
property." 

The  correct  rule,  applicable  In  the  instant 
case,  is  that  the  owner  of  property  whlcn 
does  not  abut  on  the  part  of  the  street  closed 
is  entitled  to  compensation,  provided  he  is 
able  to  prove  special  and  peculiar  damage. 
As  said  In  16  Cyc.  666: 

"Even  a  nonabutting  owner  has  a  right  to 
compensation,  if  his  right  of  access  is  entirely 
cut  off,  or  is  impaired  to  a  substantial  de- 
gree." 

The  point  to  be  determined,  therefore,  In 
connection  with  the  defendant's  contention 
that  the  depreciation  in  the  value  of  plain- 
tiffs' lots  resulting  from  the  vacation  of  Nine- 
teenth street  is  damnum  absque  injuria, 
is  whether  or  not  the  plaintiffs  suffered  any 
damage  differing  in  kind  from  that  sustained 
by  the  general  public,  by  reason  of  the  vaca- 
tion of  a  part  of  Nineteenth  street  If  the 
plaintiffs  did  suffer  such  damage,  they  are 
entitled  to  recovery.  Pueblo  v.  Strait  20 
Colo.  13,  36  Pac.  789,  24  L  R  A.  392,  46  Am. 
St  Rep.  273. 

[2]  The  damage,  for  which  recovery  may  be 
had,  "must  be  to  the  property,  or  Its  appur- 
tenances, or  It  must  affect  some  right  or  Inter- 
est which'  the  owner  enjoys  in  connection 
with  the  property,  and  which  is  not  shared 
with  or  enjoyed  by  the  public  generally." 
Gilbert  v.  Greeley,  eta,  Ry.  Co,  13  Colo. 
501,  22  Pac.  814. 

[3]  The  private  right  or  Interest  for  the 
Invasion  of  which  the  plaintiffs  seek  compen- 
sation, Is  the  easement  of  access  which  Is 
appurtenant  to  their  lots.  The  destruction 
or  Infringement  of  such  easement  or  right  Is 
a  loss  or  damage  different  In  kind  from  that  ' 
suffered  by  the  rest,  of  the  community,  and 
for  such  damage  compensation  may  be  re- 
covered under  section  15,  article  2,  of  the 
Constitution,  which  provides  "that  private 
property  shall  not  be  taken  or  damaged,  for 
public  or  private  use,  without  just  compen- 
sation." Pueblo  v.  Strait  supra;  Longmont 
v.  Parker,  14  Colo.  386,  23  Pac.  443,  20  Am. 
St.  Rep.  277. 

The  closing  of  Nineteenth  street  south  of 
Delgany  street  entirely  cut  off  the  plaintiffs' 
principal  way  of  egress  to  the  business  part 
of  the  city.  The  plaintiffs  could  not,  either 
before  or  after  the  vacation  complained  of, 
proceed  further  westerly  on  Delgany  street 
after  reaching  Nineteenth  street  at  the  end 
of  their  block,  because  Delgany  street  as  an 
open  thoroughfare,  terminates  at  Nineteenth 
street  They  would  find  uo  means  of  egress 
to  the  business  section  of  the  dry  by  going 
a  reasonable  distance  northerly  along  Nine- 
teenth street  for  there  are  no  traveled  cross- 
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streets  In  that  direction,  and  the  territory 
for  some  distance  on  both  sides  ot  the  street 
is  occupied  chiefly  by  railroad  tracks  and 
yards.  All  access,  therefore,  from  plaintiffs' 
property  to  the  system  of  streets  in  one 
direction  was  cut  off.  Futhennore,  It  was  the 
one  direction  they  had  been  accustomed  to 
use,  and  the  most  convenient  way  of  reaching 
the  business  section  of  the  city.  As  one  of  the 
plaintiffs  testified: 

"The  main  way  was  along  Delgany  street  to 
Nineteenth  street,  and  along  Nineteenth  street; 
*  •  *  the  other  way  [via  Twentieth  street] 
was  hardly  ever  used." 

Prior  to  the  closing  of  Nineteenth  street, 
the  plaintiffs  could  also  reach  the  business 
section  of  the  city  by  taking  Twentieth  street 
to  Wewatta  street,  one  block  south,  and 
thence  along  Wewatta  street  westerly  to 
Nineteenth  street,  and  along  Nineteenth  street 
southerly  to  the  city.  This  way  was  obstruct- 
ed and  closed  by  reason  of  the  vacation  of 
portions  of  Twentieth  street  and  of  Wewatta 
street,  by  the  same  ordinance  which  vacated 
the  part  of  Nineteenth  street  theretofore  used 
by  plaintiffs.  Prior  to  the  trial  of  this  action, 
however,  the  defendant  provided  a  driveway 
between  Nineteenth  and  Twentieth  streets, 
along  Wewatta  street,  whereby  Twentieth 
street  could  be  used  to  about  the  same  extent 
as  before  it  was  vacated.  In  this  connection 
it  should  be  noted  that  Twentieth  street  for 
a  long  distance  both  north  and  south  of 
Delgany  street,  is  traversed  by  the  Twentieth 
street  viaduct,  and  plaintiffs'  egress  by  way 
of  Twentieth  street  is  and  was  under  the  via- 
duct. Various  circumstances  make  the  drive- 
way provided  by  defendant,  and  Twentieth 
street  beneath  the  viaduct,  inadequate  as  a 
reasonable  means  of  access  to  and  from  the 
plaintiffs'  lots.  Such  road  Is  narrow.  Fur- 
thermore, It  is  crossed  by  numerous  railroad 
trades,  frequently  used  by  railroad  trains, 
and  for  this  reason  is  dangerous.  The  via- 
duct, above  this  roadway,  is  supported  by 
steel  columns,  with  steel  girders  connecting 
some  of  the  columns.  It  is  impossible  to 
travel  along  Twentieth  street  directly  under 
the  viaduct,  because  of  the  cross-girders. 
Traffic  must  therefore  go  along  the  easterly 
side  of  the  street  That  Twentieth  street, 
under  the  viaduct,  is  unsuitable  as  a  public 
highway,  seems  to  be  indicated  by  the  build- 
ing and  maintenance  of  the  viaduct  approach, 
Involved  in  this  action,  which  was  constructed 
for  the  evident  purpose  of  enabling  travel 
coming  from  the  north  on  Nineteenth  street 
to  go  to  the  business  part  of  the  city  over  the 
Twentieth  street  viaduct,  Instead  of  being 
compelled  to  take  the  way  lying  beneath  the 
viaduct  In  addition  to  this  approach,  the 
map  in  the  abstract  of  the  record  shows  an- 
other viaduct  approach  on  the  easterly  side 
of  the  Twentieth  street  viaduct,  built  along 
Delgany  street  , 


[♦]  We  are  of  the  opinion  that  under  the 
circumstances  shown  by  the  evidence,  the 
plaintiffs'  easement  of  access  was  substan- 
tially impaired  and  seriously  Invaded  by  the 
closing  of  Nineteenth  street  and  that  there- 
fore, special  damage  was  sustained.  The 
easement  of  access  is  broad  enough  for  the 
beneficial  enjoyment  of  the  property  to  which 
it  is  appurtenant  Reining  v.  New  York,  L. 
ft  W.  Ry.  Co.  (Super.)  13  N.  Y.  Supp.  238.  It 
includes  the  right  to  the  use  of  such  streets  as 
are  reasonably  necessary  for  the  enjoyment 
of  the  property.  Highbarger  v.  MJlford,  71 
Kan.  331,  80  Pac.  633.  It  appears  from  the 
statement  of  facts  herein  contained,  and  the 
evidence  In  the  record,  that  Nineteenth  street 
was  reasonably  necessary  for  the  enjoyment 
of  plaintiffs'  property.  After  Nineteenth 
street  was  closed,  the  plaintiffs  could  not 
make  use  of  Delgany  street  in  the  same  man- 
ner as  they  could  prior  to  that  time,  since 
that  street  then  no  longer  connected  with  the 
principal  way  of  reaching  the  city.  In  Indi- 
ana v.  Eberle,  110  Ind.  542,  11  N.  E.  467,  69 
Am.  Rep.  226,  the  court  said: 

"The  interest  in  the  street  which  is  peculiar 
and  personal  to  the  abutting  lot  owner,  and 
which  is  distinct  and  different  from  that  of  the 
general  public,  is  the  right  to  have  free  ac- 
cess *  *  *  to  his  lot  and  buildings,  sub- 
stantially in  the  manner  he  would  have  enjoyed 
the  right  in  case  there  had  been  no  interference 
with  the  street" 

The  foregoing  was  approvingly  quoted  in 
Vanderburgh  v.  Minneapolis,  08  Minn.  329, 
108  N.  W.  480,  6  L.  R.  A.  (N.  S.)  741.  There 
was  evidence  in  this  case  that  prior  to  the 
vacation  of  Nineteenth  street  the  main  route 
of  surface  travel  from  the  business  portion 
of  the  city  to  the  neighborhood  in  which 
plaintiffs'  premises  are  located  was  along 
Nineteenth  street  from  the  business  section  of 
the  city  northerly  to  Delgany  street  thence 
along  Delgany  street  past  plaintiffs'  lots,  to 
Division  street  and  thence  along  Division 
street  Such  route  of  travel  was  a  highway, 
of  which  Delgany  street  was  a  part,  and  the 
now  vacated  portion  of  Nineteenth  street  was 
a  port  This  Is  another  circumstance  showing 
the  Invasion  of  plaintiffs'  right  of  access  by 
the  vacation  of  Nineteenth  street  In  Park 
City  Yacht  Club  v.  Bridgeport  85  Conn.  366, 
82  Atl.  1036,  39  L.  R.  A.  (N.  S.)  478,  it  was 
held  thatthe  vacation  of  a  part  of  a  street 
which  destroys  all  access  by  property  abut- 
ting on  the  remaining  part  of  the  street  to 
the  system  of  streets  in  one  direction  is  an 
actionable  Injury. 

The  facts  in  the  instant  case  are  sufficient 
to  bring  It  within  the  rule  stated  in  Denver 
v.  Bayer,  7  Colo.  113,  2  Pac.  6,  where  this 
court  said: 

"Whatever  permanently  prevents  the  adja- 
cent owner's  free  use  of  the  street  for  ingress 
or  egress  to  or  from  his  lot  and  whatever  in- 
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terference  with  the  street  permanently  di- 
minishes the  value  of  his  premises,  is  as  much 
a  damage  to  his  private  property  as  though 
some  direct  physical  injury  were  inflicted  there- 
on." 

For  the  reasons  above  indicated,  the  de- 
fendant's contentions,  as  hereinbefore  noted, 
cannot  be  sustained.  There  was  no  error  In 
admitting  evidence  relating  to  the  vacation  of 
Nineteenth  street,  nor  in  the  Instruction  to  the 
Jury  whereby  it  was  permitted  to  render  a 
verdict  for  the  plaintiffs  if  it  found  from  the 
evidence  that  the  closing  of  Nineteenth  street 
materially  Interfered  with  the  reasonable 
means  of  access  to  and  from  the  plaintiffs' 
property. 

[6]  Another  contention  of  the  defendant,  as 
stated  in  its  brief,  is  that— 

"The  construction  and  maintenance  of  the 
new  or  Nineteenth  street  approach  to  the 
Twentieth  street  viaduct  has  created  no  cause 
of  action  in  favor  of  the  plaintiffs." 

This  contention  cannot  be  sustained.  It  is 
based  chiefly,  if  not  entirely,  on  the  fact  that 
the  viaduct  approach  is  built  upon  the  south- 
easterly one-half  of  Delgany  street,  while 
plaintiffs'  property  abuts  on  the  northwesterly 
one-half  of  the  street.  Such  fact  does  not  sus- 
tain the  contention,  for  the  reason  that  plain- 
tiffs' easement  extended  to  that  part  of  the 
street  upon  which  the  viaduct  approach  "was 
built  The  easement  of  access  extends  to  the 
full  width  of  the  street.  15  Cyc  748;  13R.O. 
L.  143,  {  125.  An  abutting  proprietor  Is  enti- 
tled to  the  use  of  the  street  in  front  of  his 
premises  to  its  full  width  as  a  means  of  in- 
gress and  egress.  Willamette  Iron  Works  v. 
Oregon  R.,  etc.,  Co.,  26  Or.  224,  37  Pac.  1016, 
29  L.  R.  A.  88,  46  Am.  St  Rep.  620. 

The  approach  in  question  commences  about 
160  feet  northwesterly  from  the  northwest- 
erly line  of  Delgany  street,  in  Nineteenth 
street ;  then  runs  along  Nineteenth  street  to 
the  intersection  of  Nineteenth  and  Delgany 
streets,  where  it  turns  and  leads  to  the  top 
of  the  Twentieth  street  viaduct  It  consists 
of  solid  concrete  along  Nineteenth  street  and 
for  the  first  fifteen  feet  on  its  course  along 
Delgany  street,  so  that  Nineteenth  street  can- 
not be  crossed  at  the  point  of  its  Intersection 
with  Delgany  street.  The  approach  extends 
along  the  entire  front  of  plaintiffs'  lots,  at  a 
distance  of  25  feet  therefrom,  and  is  at  that 
place  about  30  feet  above  the  ground.  The 
viaduct  approach  has  narrowed  the  traveled 
part  of  the  natural  surface  of  Delgany  to  one- 
half  of  its  former  width,  if  not  less.  These 
facts  are  sufficient  to  bring  the  case  within 
the  rule  announced  in  Pueblo  v.  Strait  supra, 
allowing  the  owner  of  abutting  property  to 
recover  damages  when  the  means  of  ingress 
and  egress  to  his  property  is  obstructed  or 
Injured  by  the  construction  of  a  viaduct 
This  rule  is  applicable,  even  though  the  via- 
duct does  not  occupy  the  entire  width  of  the 


street  Bagnall  v.  Milwaukee,  156  Wis.  642, 
148  N.  W.  791. 

A  further  contention  of  the  defendant  is,  as 
stated  in  its  brief,  that  "if  any  cause  of  action 
exists  in  favor  of  the  plaintiffs  with  reference 
to  the  closing  of  Nineteenth  street,  it  is  against 
the  city  and  county  of  Denver  alone,"  and 
that  there  is  no  liability  on  the  part  of  the 
defendant  company.  The  defendant  was  in- 
corporated in  1913,  under  the  name  of  the 
Denver  Union  Terminal  Railway  Company, 
and  was  organized  for  the  purpose  of  recon- 
structing and  enlarging  the  railroad  terminal 
facilities  in  Denver.  It  is  practically  the 
representative  of  six  railroad  companies 
whose  lines  enter  Denver,  and  who  require 
and  make  use  of  the  terminal  improvements. 

On  June  25,  1914,  the  city  and  county  of 
Denver  enacted  an  ordinance  which  vacated  a 
portion  of  Nineteenth  street  It  is  the  closing, 
by  the  defendant  of  this  vacated  portion  of 
Nineteenth  street  of  which  the  plaintiffs  com- 
plain. The  ordinance  in  question  further  pro- 
vided that  such  portions  of  streets  as  are 
thereby  "vacated  and  abolished"  are  "appro- 
priated to  the  Denver  Union  Terminal  Rail- 
way Company,  its  successors  and  assigns." 
At  the  time  of  the  passage  of  this  ordinance, 
the  defendant  owned  and  was  in  possession  of 
the  real  estate  lying  on  each  side  of  the  portion 
of  Nineteenth  street  that  was  vacated.  After 
the  ordinance  was  enacted,  the  defendant 
commenced  its  reconstruction  work,  and  the 
same  resulted  in  the  obstruction  and  closing 
of  the  street,  in  the  physical  sense,  by  reason 
of  train  sheds  and  numerous  train  platforms. 
The  injury  on  account  of  which  the  plaintiffs, 
in  this  connection,  sought  compensation,  was 
that  resulting  from  "the  closing  of  Nineteenth 
street  to  travel  and  its  occupancy  by  the 
tracks  and  train  sheds  of  defendant" 

The  argument  of  the  defendant  in  support 
of  the  contention  now  being  considered,  ap- 
pears to  be  based,  in  part  at  least  upon  the 
theory  that  Nineteenth  street  was  closed  to 
travel,  not  by  the  physical  obstructions  placed 
by  the  defendant  across  the  street  but  by  the 
act  of  the  city  in  vacating  the  street  by  or- 
dinance, and  that  since  the  street  was  va- 
cated by  ordinance  prior  to  the  time  the 
defendant  placed  the  obstructions  thereon,  the 
plaintiffs  have  no  cause  for  complaint  or  right 
of  action  against  the  defendant  Ibis  theory 
is  not  tenable,  under  the  evidence  in  this  case. 
The  record  fairly  shows  that  the  vacation  of 
the  street  by  ordinance  was  intimately  con- 
nected, not  only  with  the  defendant's  existing 
terminal  facilities,  but  also  with  its  contem- 
plated additional  Improvements,  which  were 
afterwards  built 

The  ordinance,  which  vacated  a  portion  of 
Nineteenth  street  also  vacated  portions  of 
Wewatta,  Twentieth,  and  Sixteenth  streets, 
and  all  such  vacated  parts  of  streets  were,  in 
the  same  ordinance,  "appropriated"  or  grant- 
ed to  the  defendant  On  the  same  day  that 
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this  ordinance  was  passed,  the  council  of  the 
city  and  county  of  Denver  passed  another  or- 
dinance, and  this  enactment  provided  for  the 
construction  by  the  defendant,  principally,  If 
not  wholly,  at  its  own  expense,  of  the  ap- 
proach to  the  Twentieth  street  viaduct,  being 
the  viaduct  approach  described  In  a  previous 
part  of  this  opinion.  The  undisputed  facts 
show  that  the  necessity  for  the  building  and 
maintenance  of  the  approach  to  the  Twenti- 
eth street  viaduct  was  occasioned  by  the 
closing  of  Nineteenth  street,  and  that  the 
closing  of  that  street  was  caused  by  the  en- 
largement of,  and  the  additions  to,  the  de- 
fendant's terminal  facilities.  The  defendant 
itself,  in  its  brief,  says: 

"On  account  of  the  proposed  Increase  in 
the  number  of  terminal  tracks  and  their  ex- 
tension easterly  over  and  across  Nineteenth 
street,  together  with  the  train  platforms  and 
umbrella  sheds  serving  same,  a  continuation  of 
Nineteenth  street  as  a  surface  highway  be- 
tween Wewatta  and  Delgany  streets  became 
an  impossibility." 

[>]  The  foregoing  facts  show  that  Nine- 
teenth street  would  have  been  obstructed,  and 
totally  destroyed  as  a  public  way,  by  the  de- 
fendant's tracks,  platforms,  and  sheds,  irre- 
spective of  any  vacating  ordinance.  In  the 
absence  of  such  an  ordinance,  the  defendant 
would  be  liable  for  such  obstructions  or  sucb 
destruction  of  the  thoroughfare,  even  if  the 
same  were  with  the  city's  consent.  A  corpora- 
tion occupying  the  streets  of  a  city  with  the 
city's  consent  is  primarily  liable  for  the  in- 
jury caused  to  abutting  owners,  and  not  the 
city  itself.  15  Cyc.  786;  Denver  v.  Bayer, 
supra. 

In  the  instant  case,  the  city  council  did 
more  than  merely  give  its  consent  to  the  use 
of  Nineteenth  street  by  the  defendant;  the 
municipality  practically  donated  the  street 
to  the  terminal  railway  company.  This  fact 
does  not  "in  any  way  militate  against  the 
right  of  the  plaintiffs  to  compensation  from 
the  defendant  for  the  damages"  they  may 
have  sustained.  Stehr  v.  Mason  City  &  F. 
■D.  By.  Co.,  77  Neb.  641,  110  N.  W.  701,  124 
Am.  St  Rep.  872.  A  holding  to  the  contrary 
would  tend  to  establish  a  rule  whereby  a  rail- 
way company  could  avoid  paying  damages 
occasioned  to  property  by  its  appropriation 
of  a  street,  in  any  ease  where  the  city  council 
vacates  the  street  for  the  benefit  of  such  com- 
pany, instead  of  merely  granting  its  consent 
to  the  use  of  the  street  By  such  a  rule  a 
city  council,  by  the  cheap  expedient  of  declar- 
ing a  street  vacant  and  then  presenting  the 
way  as  a  gift  to  the  railway  company,  could 
evade  the  law  made  for  the  protection  of 
property  owners. 

There  is  no  principle  of  law,  controlling  m 
the  instant  case,  which  requires  us  to  sustain 
the  defendant's  contention.  There  is,  how- 
ever, a  principle  on  which  the  defendant  must 
be  held  liable,  resulting  from  the  fact  that  it 


was  the  defendant  company  that  reaped  the 
benefits  of  the  vacating  ordinance.  The  com- 
pany took  full  advantage  of  the  vacation  of 
Nineteenth  street,  taking  possession  of  the 
vacated  part  thereof/ and  constructing  its 
train  sheds  and  train  platforms  thereon. 
This  advantage  was  taken  at  the  earliest 
convenient  time.  The  vacation  of  the  street 
by  the  city,  the  city's  grant  of  the  vacated 
part  of  such  street  to  the  defendant  and  the 
defendant's  immediate  appropriation  and  use 
of  the  same,  should  be  regarded  as  one  enter- 
prise or  transaction,  carried  out  for  the  bene- 
fit of  the  defendant.  This  is  sufficient  to  fix 
the  liability  upon  the  defendant,  instead  of 
upon  the  city,  upon  the  principle  running 
through  several  decisions  of  this  court  in  the 
early  cases,  particularly  Denver  v.  Bayer, 
supra,  and  Sorenaen  v.  Town  of  Greeley,  10 
Colo.  809,  15  Pac.  803,  of  which  decisions 
this  court  in  the  recent  case  of  Colorado 
Springs  v.  Stark,  57  Colo.  884,  140  Pac.  794, 
said: 

"These  decisions  are  based  upon  the  broad 
and  equitable  principle  that  those  who  reap  the 
benefits  of  improvements  must  bear  the  bur- 
den of  compensating  for  any  loss  occasioned  in 
securing  them.  They  depend  upon  the  propo- 
sition that  where  the  use  inures  primarily  to 
the  profit  and  advantage  of  individuals,  or  to 
private  or  quasi  public  corporations,  just  com- 
pensation for  injury  thereby  occasioned  must 
be  made  to  the  abutting  property  owner  by 
those  so  benefited." 

The  defendant  complains  of  the  rejection 
of  certain  testimony,  and  errors  are  assigned 
covering  the  trial  court's  rulings  in  this 
matter.  We  find  no  reversible  error  in  this 
connection. 

Other  matters  discussed  in  the  brief  of  the 
defendant  do  not  establish  any  ground  for 
a  reversal  of  the  judgment  The  judgment 
is  affirmed. 

Affirmed. 

GARRIGUES,  C.  J.,  and  SCOTT,  J.,  concur. 
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and  J.  G.  McMurry,  all  of  Denver,  for  plain- 
tiff in  error. 

John  A.  Rush  and  Thomas  &  Thomas,  all  of 
Denver,  for  defendant  in  error. 
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ALLEN,  J.  This  canse  was  consolidated  for 
oral  argument,  and  in  the  briefs,  with  that  of 
Denver  Union  Terminal  Railway  Co.,  Plaintiff 
in  Error,  y.  John  J.  Glodt  and  Albert  Glodt, 
Defendants  in  Error  (No.  8311)  186  Pac  904. 
The  two  actions  are  of  the  same  nature,  and 
the  property  involved  in  each  case  lies  in  the 
same  block,  and  is  abutting  on  the  same  street. 
The  facts  necessary  to  be  considered,  and  the 
questions  of  law  involved,  in  this  case  are  iden- 
tical with  those  mentioned  and  discussed  in 
the  opinion  of  this  court  in  case  No.  9311.  The 
opinion  filed  in  that  case  covers  all  points  pre- 
sented for  decision  in  the  instant  case.  For 
reasons  set  forth  in  that  opinion,  the  judgment 
is  affirmed. 

Affirmed. 

GARRIGUES,  C.  J.,  and  SCOTT,  J„  con- 
car. 


STERNBERGER  et  «L  v.  CONTINENTAL 
MINES  POWER  ft  REDUCTION  CO. 
(No.  9495.) 

(Supreme  Court  of  Colorado.    Jan.  6,  1920. 
Rehearing  Denied  Feb.  2,  1920.) 

1.  Eminent  domain  <8=>262(5)  —  Judgment 
will  not  be  reversed  tob  ebbob  in  inteb- 
locut0bt  obdeb  not  vitiating  subsequent 
pboceedings  ob  injuriously  affecting 
landowners. 

In  proceedings  to  condemn  right  of  way 
for  an  electric  power  line,  if  an  interlocutory 
order,  before  service  of  summons  and  without 
notice  to  landowners,  permitting  petitioner 
to  takf  possession  of  the  right  of  way,  violat- 
ed constitutional  provisions  as  to  due  process 
and  the  taking  of  property  without  just  com- 
pensation, such  order  did  not  vitiate  subse- 
quent proceedings  for  condemnation,  duly  had, 
and  where  the  landowners  received  notice,  and 
had  their  compensation  judicially  ascertained, 
judgment  of  condemnation  will  not  be  reversed 
on  error,  because  of  such  interlocutory  order, 
unless  it  injuriously  affected  their  rights  on 
the  merits. 

2.  Eminent  domain  «=»262(4)'— Decision  not 
shown  to  be  erroneous  must  stand. 

Where  the  question  as  to  petitioner's  right 
to  exercise  the  power  of  eminent  domain  was 
tried  and  determined  for  petitioner,  but  the 
evidence  on  the  point  is  not  in  the  record  on 
error  to  review  judgment,  and  nothing  in  the 
record  shows  the  decision  to  be  erroneous,  the 
Supreme  Court  must  let  it  stand. 

En  Banc. 

Error  to  District  Court,  Clear  Creek  Coun- 
ty; H.  S.  Class,  Judge. 

Condemnation  petition  by  the  Continental 
Mines  Power  &  Reduction  Company  against 
Leopold  Sternberger  and  the  Pennsylvania 
Mining  Company  of  Colorado.  To  review  a 
judgment  for  plaintiff,  defendants  bring  er- 
ror. Affirmed. 

Tolles  &  Cobbey,  of  Denver,  for  plaintiffs 
In  error. 


Morrison  &  De  Soto,  of  Denver,  for  defend- 
ant In  error. 

DBNISON,  J.  The  defendant  In  error 
brought  Its  petition  below,  under  the  eminent 
domain  acts,  to  condemn  a  right  of  way 
across  land  of  plaintiffs  in  error,  respond- 
ents below,  to  erect  poles,  wires,  etc,  for  an 
electric  power  line.  There  Is  some  dispute 
as  to  whether  the  petitioner  proceeded  under 
S.  L.  1907,  c  125,  p.  282,  approved  April 
9th,  or  chapter  175,  p.  385,  approved  April 
2d,  but  as  we  view  the  case  It  is  Immaterial 
which.  It  is  sufficient  for  any  proceeding  if 
It  be  lawful  under  any  of  the  laws  relevant 
thereto. 

The  court  entered  an  order,  before  service 
of  summons  and  without  notice  to  respond- 
ents, permitting  petitioner  to  take  possession 
of  the  right  of  way.  This  is  assigned  as  er- 
ror on  the  ground  that  the  order  Itself  and 
the  statutes  permitting  it,  If  they  do  permit 
it  (S.  L.  1907,  p.  386,  I  6,  and  R.  S.  1908,  f 
2420),  are  In  violation  of  the  constitutional 
requirement  of  due  process  of  law,  because 
they  do  not  require  notice,  and  respondents 
had  no  notice,  and  of  the  prohibition  of  the 
taking  of  property  for  public  use  without 
just  compensation,  because  possession  was 
taken  before  compensation  was  paid  or  as- 
certained. 

[1]  Whether  such  an  Interlocutory  order 
violates  the  constitutional  provisions  or  not, 
it  does  not  vitiate  the  rest  of  the  proceedings 
for  condemnation ;  and  If,  in  those  proceed- 
ings, respondents  have,  as  in  this  case,  had 
notice,  and  have  had  their  compensation  ju- 
dicially ascertained  the  case  will  not  be  re- 
versed because  of  such  order,  unless  It  be 
shown  that  it  has  injuriously  affected  their 
rights  upon  the  merits.  Colo.  F.  &  I.  Co. 
v.  Four  M.  Ry.  Co.,  29  Colo.  90,  66  Pac  902; 
LaveUe  v.  Julesburg,  49  Cola  290,  112  Pac 
774.  See  also  McClain  v.  People  of  OoIol,  9 
Colo.  191,i  and  San  Luis  Co.  v.  Canal  Co..  8 
Colo.  App.  244,  32  Pac  860.  Ne  such  Injury 
Is  shown  here.  On  the  contrary,  the  re- 
spondents appeared  and  contested  the  case, 
the  deposit  of  $150,  required  by  the  court  on 
granting  possession,  was,  on  their  motion, 
enlarged  to  1650,  and  commissioners,  after 
much  evidence  on  both  sides  duly  fixed  the 
damage  at  $301.20. 

[I]  The  question  is  raised  as  to  the  right 
of  the  petitioner  to  exercise  the  power  of 
eminent  domain.  That  question  was  tried 
and  determined  for  the  petitioner.  The  evi- 
dence upon  that  point,  however,  is  not  in 
the  record,  and  nothing  in  the  record  shows 
this  decision  to  be  erroneous;  so  we  must 
let  it  stand.  The  same  Is  true  as  to  the 
question  of  the  amount  of  compensation. 

We  wish  to  commend  counsel  for  defend- 
ant in  error  for  the  brevity  and  clearness  of 
their  brief. 

The  judgment  should  be  affirmed. 
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ALBRETHSON  v.  ENSIGN,  District  Judge. 
(No.  8444.) 

(Supreme  Court  of  Idaho.  Jan.  17,  1920.) 

Contempt  «3=»20  —  Remedy  not  applicable 
against  one  wrongfully  diverting  wa- 
TER DECREED  TO  OTHERS. 

The  remedy  against  a  party  who  has  wrong- 
fully diverted  to  his  own  use  water  the  use  of 
which  has  been  decreed  to  others,  when  such  di- 
version does  not  otherwise  violate  any  judg- 
ment, order,  or  process  of  the  court,  is  not  to 
be  had  by  resort  to  contempt  proceedings. 


Original  application  for  writ  of  review  by 
Alex  Albrethson  against  H.  P.  Ensign,  Judge 
of  the  District  Court  of  the  Fourth  Judicial 
District.  Writ  granted,  and  proceedings  In 
the  district  court  annulled. 

Joseph  G.  Hedrick,  of  Hailey,  for  plaintiff. 
John  M.  Boyle  and  Sullivan,  Sullivan  ft 
Van  Winkle,  all  of  Hailey,  for  defendant. 

MORGAN,  0.  J.  On  July  3,  1919,  an  affi- 
davit was  filed  in  the  district  court  of  the 
Fourth  judicial  district,  for  Blaine  county, 
In  a  cause  entitled  S.  C.  Frost  et  al.,  Plain- 
tiffs, v.  AlturaB  Water  Company  et  al.,  De- 
fendants, reciting  that  on  December  13, 1909, 
a  decree  was  therein  entered  wherein  pri- 
ority of  right  to  the  use  of  the  waters  of 
Little  Wood  river  and  Its  tributaries  was 
adjudicated  and  wherein  each  and  every 
party  to  whom  the  right  to  the  use  of  water 
was  decreed  was  enjoined  from  using  or  In- 
terfering with  the  water  of  the  stream  ex- 
cept as  he  was  therein  decreed  to  be  entitled 
to  It  It  was  further  charged  that  William 
Albrethson  and  Alex  Albrethson  were  succes- 
sors in  Interest  to  certain  defendants  In 
the  case  who  were  awarded  water  rights, 
with  priority  dating  from  May  31,  1884,  and 
May  1, 1893 ;  also  that  they  had,  In  violation 
of  the  decree,  to  the  great  and  Irreparable  in- 
jury of  parties  to  the  action  whose  rights 
were  prior  to  their  own,  diverted  and  used 
for  the  purpose  of  irrigation  a  large  quantity 
of  the  waters  of  Little  Wood  river  and  its 
tributaries. 

The  district  judge  Issued  a  citation,  based 
upon  the  affidavit,  directing  the  Albrethsons 
to  show  cause,  at  a  time  and  place  stated, 
why  they  should  not  be  punished  for  con- 
tempt of  court  They  filed  an  affidavit 
denying  the  material  allegations  made 
against  them,  and  a  hearing  was  had  upon 
the  Issues  thus  framed,  which  resulted  in 
a  judgment  of  conviction  against  Alex  Al- 
brethson. He  petitioned  for  a  writ  of  re- 
view, which  was  issued,  commanding  the 
district  judge  to  certify  to  this  court  a  tran- 
script of  the  proceedings  in  the  matter. 

The  record  produced  in  obedience  to  the 
writ  discloses  that  the  decree  of  December 
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13,  1909,  awarded  to  the  parties  therein 
named  the  right  to  use  specified  quantities 
of  the  waters  of  Big  Wood  river  and  its 
tributaries  and  fixed  the  dates  of  their  pri- 
orities, respectively,  but  that  it  does  not 
contain  an  Injunctive  order. 

Counsel  for  defendant  Insist  that  the  de- 
cree in  the  case  of  N.  R,  Woodworth  et  al. 
v.  Frank  Anthony  et  al.,  entered  In  1892, 
wherein  the  rights  and  priorities  of  the 
users  of  the  waters  of  Little  Wood  river, 
one  of  the  tributaries  of  Big  Wood  river, 
were  determined,  and  which  contained  an 
injunctive  clause,  was  referred  to  and  adopt- 
ed In  the  decree  of  December  13,  1909.  The 
clause  referred  to  Is  as  follows: 


"It  is  further  ordered  and  adjudged  that  each 
and  every  party  to  this  suit  be  and  is  hereby 
enjoined  from  using  or  in  any  manner  interfer- 
ing with  the  water  of  said  Little  Wood  river 
and  its  tributaries  except  in  the  manner  and  in 
the  amount  and  in  the  order  in  which  it  is 
herein  decreed  that  each  is  entitled  thereto." 

The  only  reference  made  to  the  former  de- 
cree In  that  of  December  13,  1909,  is  as  fol- 
lows: 

"It  is  further  ordered,  adjudged,  and  decreed 
that  the  respective  parties,  plaintiffs  and  de- 
fendants, in  the  various  actions  named  in  the 
findings  herein,  to  wit,  N.  R.  Woodworth  et  al. 
v.  Frank  Anthony  et  al.,  *  *  *  they  and 
their  successors  in  interest  be  and  they  are 
hereby  awarded  the  right  to  the  use  of  the  wa- 
ters of  Big  Wood  river  and  its  tributaries,  and 
the  various  dry  streams  named  in  said  decrees, 
to  the  extent  that  they  are  respectively  award- 
ed such  use  in  the  various  actions  and  decrees 
to  which  they  are  parties,  respectively ;  but 
this  right  shall  not  be  construed  to  be  a  double 
appropriation  of  the  waters  of  said  streams, 
and  wherein  the .  said  parties  are  rea warded 
such  amounts  in  this  decree,  they  and  their  suc- 
cessors in  interest,  respectively,  shall  be  enti- 
tled to  the  use  of  only  one  of  such  rights,  to 
wit  either  the  right  named  in  said  decrees,  or 
the  right  otherwise  awarded  in  this  decree." 

If  the  Injunctive  clause  above  quoted  can 
be  made  the  basis  of  contempt  proceedings, 
a  point  we  do  not  decide,  the  court  cannot 
be  held  to  have  adopted  it  into,  or  to  have 
made  It  a  part  of,  the  decree  of  December 
13,  1909,  for  the  violation  of  which  plaintiff 
was  adjudged  guilty  of  contempt  of  court 
If  he  violated  that  decree,  he  did  so  by  di- 
verting to  his  own  use  water  the  use  of 
which  belonged  to  others.  The  remedy  for 
such  a  wrongful  act  Is  not  to  be  had  by  re- 
sort to  contempt  proceedings. 

C.  S.  §  7383,  defines  contempt  of  court. 
The  introductory  portion  and  subdivision  5 
thereof,  which  more  nearly  applies  to  the 
facts  of  this  case  than  does  any  other-,  are  as 
follows: 

"The  following  acts  or  omissions  in  respect 
to  a  court  of  justice,  or  proceedings  therein, 
are  contempts  of  the  authority  of  the  court: 


e=3For  other  cases  see  same  toplo  and  KISY-NUMBBU  In  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


186  PACIFIC  REPORTER 


(Idaho 


•  •  *  S.  Disobedience  of  any  lawful  judg- 
ment, order  or  process  of  the  court" 

In  view  of  the  fact  that  the  decree  of 
December  13,  1909,  did  not  command  plain- 
tiff, or  any  one  else,  to  do  or  to  refrain  from 
doing  anything,  disobedience  of  it  is  impos- 
sible. Roberson  v.  People,  40  Colo.  119,  90 
Pac  79. 

The  district  court  exceeded  its  Jurisdic- 
tion when  It  entered  judgment  of  conviction 
against  plaintiff,  and  the  proceedings  there- 
in are  annulled. 

RICE,  J.,  concurs. 
BUDGE,  J.,  sat  with  the  court,  but  did  not 
take  part  in  the  decision. 


DEEBLE  t.  ENSIGN,  District  Judge. 
(No.  8445.) 

(Supreme  Court  of  Idaho.   Jan.  17,  1920.) 

Original  application  for  writ  of  review  by 
W.  D.  Deeble  against  £.  F.  Ensign,  Judge  of 
the  District  Court  of  the  Fourth  Judicial  Dis- 
trict. Writ  granted,  and  contempt  proceedings 
in  district  court  annulled. 

Joseph  G.  Hedrick,  of  Hafley,  for  plaintiff. 
John  M.  Boyle  and  Sullivan,  Sullivan  &  Van 
Winkle,  all  of  Hailey,  for  defendant 

MORGAN,  O.  J.  This  case  presents  the 
question  discussed  in  Albrethson  v.  Ensign,  188 
Pac.  911,  and  was  argued  and  submitted  with 
it  Upon  authority  of  that  case  the  proceed- 
ings in  the  district  court  in  this  one  axe  annul- 
led. 

RICE,  J.,  concurs. 

BUDGE,  J.,  sat  with  the  court,  but  did  not 
take  part  in  the  decision. 


KETTENBACH  v.  WALKER  et  aL 

(Supreme  Court  of  Idaho.    Dec.  6,  1919.  Re- 
hearing Denied  Jan.  28,  1920.) 

1.  Courts  €=>35— Court  pbestjmed  to  have 
acted  within  its  jurisdiction. 

The  presumption  is  that  a  court  of  general 
jurisdiction  has  acted  within  its  jurisdiction. 

2.  Jttdge8  ®=>29— Judge  or  one  district  on 

BEQUEST  MAT  ACT  WITH  LAWFUL  AUTHORITY 
IN  ANOTHER  DISTRICT. 

Under  the  Constitution  and  statutes  of  this 
state,  a  district  judge  of  one  district  may,  upon 
proper  invitation  either  from  the  judge  of  an- 
other district  or  from  the  Governor,  act  with 
lawful  authority  in  the  latter  district 


8.  Courts  <S=S5 — District  judge  from  one 

DISTRICT  HOLDING  COURT  IN  ANOTHER  DIS- 
TRICT IB  PRESUMED  TO  HAVE  ACTED  ON  PROP- 
ER INVITATION. 

The  presumption  that  a  court  of  general 
jurisdiction  has  acted  within  its  jurisdiction  em- 
braces the  further  presumption  that,  in  the  ab- 
sence of  any  affirmative  showing  in  the  record 
to  the  contrary,  a  district  judge  from  one  dis- 
trict who  holds  court  or  disposes  of  judicial 
business  in  another  district  has  acted  upon 
proper  invitation  and  within  his  jurisdiction. 

4.  Chattel  mortgages  <6=» 190(1),  198— Re- 
tention OF  POSSESSION  BY  MORTGAGOR  IN- 
VALIDATES MORTGAGE  AS  TO  ATTACHING 
CREDITORS. 

Where  a  chattel  mortgagor  is  permitted  to 
retain  possession  of  a  stock  of  goods  and  dis- 
pose of  it  in  the  ordinary  course  of  trade  with- 
out applying  the  proceeds  to  the  payment  of  the 
mortgage  debt  the  mortgage  is  void  as  to  at- 
taching creditors ;  but  if  the  mortgagee  take  pos- 
session of  the  property  with  the  consent  of  the 
mortgagor  before  rights  of  creditors  attach,  if 
the  mortgage  is  valid  between  the  parties  such 
possession  is  valid  and  may  be  maintained  and 
the  property  sold  under  the  provisions  of  the 
mortgage,  and  this  is  equally  true  as  to  after- 
acquired  property  covered  by  its  terms. 

5.  Bankruptcy  *=>161(1),  184(3)— Chattel 
mortgagee's  possession  under  mortgage 
prior  to  four  months'  period  is  not  a 
voidable  preference  ob  transfer  within 
Bankruptcy  Act. 

Where  a  chattel  mortgagee  takes  possession 
of  the  mortgaged  property  within  the  four 
months'  period  prescribed  by  section  60a  of  the 
national  Bankruptcy  Act  (U.  S.  Comp.  St  f 
9644)  under  the  terms  of  a  mortgage  valid  be- 
tween the  parties  and  given  in  good  faith  prior 
to  the  four  months'  period,  the  act  of  taking 
possession  is  not  a  voidable  preference  or 
transfer  within  the  meaning  of  said  section. 

6.  Bankruptcy  <S=152  —  Provision  giving 

GENERAL  CREDITORS  STATUS  OF  CREDITORS 
HOLDING  LIENS  CONSTRUED. 

The  provisions  of  section  47a,  as  amended, 
of  the  national  Bankruptcy  Act  (U.  S.  Comp. 
St.  §  9631),  giving  general  creditors  the  status 
of  creditors  holding  liens  by  legal  or  equitable 
process,  do  not  militate  against  the  foregoing 
rule  for  the  reason  that  such  status  does  not 
arise  until  the  petition  in  bankruptcy  is  filed. 

Appeal  from  District  Court  Nez  Perce 
County;  Edgar  C.  Steele,  Judge. 

Action  by  William  F.  Kettenbach,  as  trus- 
tee in  bankruptcy  of  George  O.  Berreman, 
against  G.  F.  Walker  and  others,  partners 
as  Walker  &  Parks,  and  others.  Judgment 
for  plaintiff,  and  defendants  appeal.  Re- 
versed. 

Action  by  trustee  In  bankruptcy  to  have  a 
chattel  mortgage  decreed  null  and  void  and 
recover  the  reasonable  value  of  the  mort- 
gaged property  from  the  mortgagees  and 
sheriff,  who  sold  the  property  under  notice 
and  sale  foreclosure. 
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Daniel  Needham,  of  Lewiston,  for  appel- 
lants. 

Fred  E.  Butler,  of  Lewiston,  for  respond- 
ent. 

BUDGE,  J.  This  Is  an  action  by  a  trus- 
tee In  bankruptcy  to  hare  a  chattel  mort- 
gage decreed  null  and  void  and  to  recover 
the  property  or  the  sum  of  $1,800,  Its  alleged 
reasonable  value,  from  the  chattel  mortga- 
gees and  the  sheriff  of  Nez  Perce  county, 
who  had  taken  possession  of  and  sold  the 
property  under  a  notice  and  sale  foreclo- 
sure. Judgment  was  entered  In  accordance 
with  the  prayer  of  the  complaint  This  ap- 
peal is  from  the  judgment. 

This  action  was  begun  in  the  second  judi- 
cial district  in  Nez  Perce  county  and  was 
tried  by  and  submitted  to  Hon.  Edgar  C. 
Steele,  judge  of  said  district,  on  December 
8,  1916.  On  March  7,  1917,  House  Bill  No. 
13,  chapter  21,  Sess.  Laws  1917,  p.  60,  creat- 
ing the  Tenth  judicial  district  and  placing 
Nez  Perce  county  therein,  went  into  effect 
Hon.  Wallace  N.  Scales  was  appointed  judge 
of  the  latter  district  and  qualified  and  en- 
tered upon  the  duties  of  his  office  In  April, 
1917.  On  August  3,  1917,  Judge  Steele  ren- 
dered the  decision  in  the  case  and  entered 
his  decree  and  judgment.  It  is  contended 
that  the  judgment  is  illegal  and  void  for 
want  of  jurisdiction  for  the  reason  that  Nez 
Perce  county,  in  which  the  action  was  pend- 
ing, was  no  longer  in  Judge  Steele's  district 
at  the  time  of  the  rendition  thereof.  In  sup- 
port of  this  contention,  reliance  Is  placed 
chiefly  upon  section  4  of  the  act  creating 
the  Tenth  judicial  district  which  section 
reads  as  follows: 

"Sec.  4.  All  actions  and  proceedings  pending 
in  the  district  court,  for  Idaho,  Lewis  and  Nez 
Perce  counties  shall  be  continued,  tried  and  de- 
termined in  the  Tenth  judicial  district  and  by 
the  judge  thereof  as  if  commenced  therein." 

The  validity  of  the  .judgment  however, 
cannot  be  determined  solely  by  reference  to 
the  foregoing  statute. 

Article  5,  |  12,  of  the  Constitution  of  Ida- 
ho, provides: 

"Sec.  12.  •  *  •  A  Judge  of  any  district 
court  may  hold  a  district  court  In  any  county 
at  the  request  of  the  judge  of  the  district  court 
thereof,  and  upon  the  request  of  the  Governor  it 
■hall  be  his  duty  to  do  so.  •  *  •"  . 

C.  S.  |  6492  is  to  the  same  effect. 

The  record  is  silent  as  to  whether  Judge 
Steele  was  requested,  either  by  Judge  Scales 
or  the  Governor,  to  hold  court  and  in  doing 
so  continue  in  charge  of  the  case  and  finally 
dispose  of  It  This  court  has  recently  had  a 
similar  question  before  it,  in  Application  of 
Allen,  31  Idaho,  295,  170  Pac.  921.  At  page 
800  in  the  Idaho  report  at  page  922  of  170 
Pac.,  we  said: 
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"In  the  case  of  State  v.  Holmes,  12  Wash. 
169,  40  Pac.  735,  41  Pac.  887,  it  wag, held  that 
where  neither  the  Constitution  nor  the  statutes 
make  provision  for  spreading  upon  the  record 
the  fact  that  the  visiting  judge  had  been  called 
to  hold  court  either  by  the  Governor  or  by  the 
judges  in  the  county  where  the  term  of  court 
is  held,  It  follows  that  the  superior  courts,  be- 
ing courts  of  general  jurisdiction,  it  will  be  pre- 
sumed that  the  court  in  each  instance  acted 
within  its  jurisdiction  in  the  absence  of  an  af- 
firmative showing  to  the  contrary,'  and  in  our 
opinion  this  affirmative  showing  must  appear  in 
the  record." 

State  v.  Lottrldge,  29  Idaho,  53,  155  Pac. 
487,  also  quoted  from  with  approval  in  the 
Allen  Case,  and  other  cases  reviewed  In  the 
foregoing  opinion,  are  in  point  so  far  as  the 
principle  Involved  Is  concerned. 

[1-3]  There  can  be  no  question  but  that  a 
district  judge  from  one  district  may  preside 
in  another  district  under  certain  circum- 
stances. This  is  apparent  frtjm  a  reading  of 
the  constitutional  provision  above  quoted. 
The  presumption  is  that  a  court  of  general 
jurisdiction  has  acted  within  its  jurisdic- 
tion. This  presumption  embraces  another 
presumption,  which  in  the  absence  of  any 
affirmative  showing  In  the  record  to  the  con- 
trary is  controlling,  and  that  is  that  since 
an  appropriate  •  invitation  either  from  the 
Judge  of  the  district  or  from  the  Governor- 
would  have  conferred  the  requisite  author- 
ity, such  invitation  had  been  extended.  Peo- 
ple v..  Ah  Lee  Doon,  97  Cal.  171,  31  Pac.  933 ; 
Application  of  Allen,  supra.  We  therefore 
hold  that  the  judgment  appealed  from  Is  not 
void  for  want  of  Jurisdiction. 

This  brings  us  to  a  consideration  of  the 
question  whether  the  Judgment  can  be  sus- 
tained upon  the  merits.  It  will  be  remem- 
bered that  this  is  an  action  by  the  trustee 
In  bankruptcy  to  have  a  chattel  mortgage 
declared  void  and  to  recover  for  the  bank- 
rupt's estate  either  the  property  covered  by 
the  mortgage  or  its  alleged  value,  the  mort- 
gagee having  taken  possession  of  the  prop 
erty  under  the  terms  of  the  mortgage  and 
having  sold  It  under  a  notice  and  sale  fore- 
closure. The  property  in  question  consists 
of  a  stock  of  goods,  wares,  merchandise,  and 
fixtures,  which  was  sold  by  appellant  G.  F. 
Walker  to  Geo.  O.  Berreman,  the  bankrupt, 
the  former  taking  a  chattel  mortgage  from 
the  latter  on  May  24,  1912,  to  secure  the 
balance  of  $1,000  due  upon  the  purchase 
price.  This  mortgage  was  later  assigned  to 
G.  F.  Walker  and  M.  M.  Parks,  partners  do- 
ing business  as  Walker  &  Parks.  The  mort- 
gage was  not  recorded  until  January  28, 
1915.  The  mortgagee  took  possession  of  the 
property  under  the  terms  of  the  mortgage 
September  8,  1915,  and  a  petition  in  bank- 
ruptcy was  filed  September  13,  1915,  and  on 
the  same  day  the  petitioner  was  adjudged  a 
bankrupt 
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The  following  provisions  of  the  chattel 
mortgage  are  pertinent: 

"AH  the  tools  and  stock  of  goods  now  and 
that  may  be  bought  from  time  to  time  and  kept 
hi  stock  in  the  harness  store  and  shop,  and  the 
said  G.  O.  Berreman  agrees  to  keep  and  have 
on  hand  at  least  enough  goods  to  invoice  at  cost 
price  $1,000— said  tools  and  stock  to  be  kept 
in  the  Village  of  Peck,  Nee  Perce  Co.,  Idaho. 

"On  failure  to  pay  any  sum  secured  hereby 
when  due,  *  *  *  or  if  mortgagee  or  any 
holder  hereof  shall  feel  Insecure  then  mortgagee 
or  any  holder  hereof  may  take  possession  of  said 
mortgaged  property  and  foreclose  this  mortgage. 


The  evidence  shows  that  the  mortgagor 
was  permitted  to  and  did  sell  goods  out  of 
the  stock  in  the  ordinary  course  of  trade 
without  applying  the  proceeds  upon  the  pay- 
ment of  the  mortgage  debt,  and  further 
shows  that,  prior  to  the  time  the  mortgagee 
took  possession,  he  was  advised  by  the  mort- 
gagor that  the  latter  would  be  unable  any 
longer  to  keep  the  stock  up  to  the  agreed 
invoice  at  cost  price  of  $1,000. 

[4]  While  it  has  been  held  that  where  a 
chattel  mortgagor  is  permitted  to  retain  pos- 
session of  a  stock  of  goods  and  dispose  of  it 
in  the  ordinary  course  of  trade,  without  ap- 
plying the  proceeds  to  a  payment  of  the 
mortgage  debt,  such  mortgage  is  void  as  to 
attaching  creditors  of  the  mortgagor  (Lewis- 
ton  National  Bank  v.  Martin,  2  Idaho,  734, 
23  Pac.  820),  it  has  also  been  held  that, 
where  a  mortgagee  takes  possession  of  the 
property  with  the  consent  of  the  mortgagor 
before  rights  of  creditors  attach,  the  mort- 
gagee Is  exempt  from  the  application  of  the 
above  rule,  and  if  the  chattel  mortgage  is 
valid  between  the  parties  the  possession  of 
such  mortgagee  is  valid  and  may  be  main- 
tained and  the  property  sold  under  the  pro- 
visions of  such  mortgage  (First  National 
Bank  of  St  Anthony  v.  Steers,  9  Idaho, 
519,  75  Pac.  225,  108  Am.  St  Rep.  174;  Ryan 
v.  Rogers,  14  Idaho,  309,  94  Pac.  427;  Neu- 
stadter  Bros.  v.  Doust,  13  Idaho,  617,  92 
Pac.  978;  Martin  v.  Holloway,  16  Idaho, 
513,  102  Pac.  3,  25  L.  R.  A.  [N.  S.]  110),  and 
this  would  be  equally  true  as  to  after-ac- 
quired property  covered  by  the  terms  of  the 
mortgage  (Dover  I/umber  Co.  v.  Case  et  al., 
31  Idaho,  276,  at  285,  170  Pac.  108;  In  re 
National  Valve  Co.  [D.  C]  140  Fed.  679- 
681;  11  C.  J.  436,  note  32;  Fisher  v.  Zol- 
linger, 149  Fed.  54,  79  O.  O.  A.  76,  17  Am. 
Bankr.  R.  618;  Akers  v.  Rowan,  33  S.  C. 
451,  12  S.  E.  165,  10  L.  R.  A.  705). 

It  Is  not  contended  there  were  any  attach- 
ing creditors  or  any  creditors  who  had  ac- 
quired a  specific  right  In  or  Hen  upon  the 
property  prior  to  the  time  that  the  mortgagee 
took  possession  thereof.  Neither  Is  the  bona 
fides  of  the  transaction  involving  the  execu- 
tion of  the  mortgage  questioned.  It  follows, 


under  the  foregoing  authorities,  that  the 
rights  of  the  mortgagee  cannot  be  questioned 
unless  his  taking  possession  within  four 
months  of  the  filing  of  the  petition  in  bank- 
ruptcy amounts  to  a  voidable  preference  un- 
der the  national  Bankruptcy  Act 

[E]  The  rule  la  well  established  that 
where  a  chattel  mortgagee  takes  possession 
of  the  mortgaged  property  within  the  four 
months'  period  prescribed  by  section  00a  of 
the  national  Bankruptcy  Act  (U.  S.  Comp. 
St  i  9644),  under  the  terms  of  a  mortgage 
valid  between  the  parties  and  given  in  good 
faith  prior  to  the  four  months'  period,  the 
act  of  taking  possession  is  not  a  voida- 
ble preference  or  transfer  within  the  mean- 
ing of  said  section.  Remington  on  Bank- 
ruptcy (2d  Ed.)  VOL  2,  p.  1222,  |  1370;  Sex- 
ton v.  Kessler  &  Co.,  225  U.  S.  90,  32  Sup. 
Ct  657,  56  L.  Ed.  995,  28  Am.  Bankr.  R.  85, 
affirming  the  same  case,  172  Fed.  535,  97  O. 
C.  A.  161,  40  L.  R.  A.  (N.  S.)  639,  21  Am. 
Bankr.  R.  807;  Thompson  v.  Fairbanks,  196 
U.  S.  517,  25  Sup.  Ct  306,  49  L.  Ed.  577; 
Fisher  v.  Zollinger,  supra;  Collier  on  Bank- 
ruptcy (11th  Ed.)  873;'  In  re  Automobile 
Livery  Service  Co.  (D.  O  176  Fed.  792,  23 
Am.  Bankr.  R.  799;  Bailey  v.  Baker  Ice  Ma- 
chine Co.,  239  C.  S.  268,  86  Sup.  Ct  50,  60 
L.  Ed.  275;  Anderson  v.  Chenault  208  Fed. 
400,  125  O.  O.  A.  616. 

The  rule  is  based  upon  the  theory  that 
such  a  mortgage,  constituting  a  valid  and 
binding  contract  between  the  parties,  must 
be  given  effect  according  to  their  intention ; 
that  it  la  already  obligatory  upon  them  and 
continues  .to  be  so  until  folly  executed ;  and 
that  in  taking  possession  in  pursuance  of  its 
provisions,  the  mortgagee  exercises  a  right 
belonging  to  him  thereunder.  Fisher  v.  Zol- 
linger, supra. 

[I]  Nor  do  the  provisions  of  section  47a  as 
amended  of  the  national  Bankruptcy  Act 
(U.  S.  Comp.  St  |  9631),  giving  general 
creditors  the  status  of  creditors  holding 
liens  by  legal  or  equitable  process,  militate 
against  the  rule  for  the  reason  that,  aa  stat- 
ed by  the  Supreme  Court  of  the  United 
States,  such  status  of  the  general  creditors 
does  not  arise  until  the  petition  in  bankrupt- 
cy is  filed.  Bailey  v.  Baker  Ice  Machine 
Co.,  supra;  Anderson  v.  Chenault  supra; 
Remington  on  Bankruptcy  (2d  Ed.)  voL  2, 
p.  1124,  |  1270*/i0. 

The  contrary  rule  seems  to  prevail  only 
in  those  Jurisdictions  which  bold  that  a 
chattel  mortgage  of  merchandise  stock  un- 
der which  the  mortgagor  is  permitted  to  re- 
tain possession  and  sell  without  accounting 
to  the  mortgagee  for  the  proceeds  Is  fraudu- 
lent in  fact  and  void  ab  initio.  Schaupp  v. 
Miller  (D.  C.)  206  Fed.  575.  As  already  ob- 
served, the  rule  Is  otherwise  in  this  juris- 
diction. 

The  decision  of  the  district  court  that  the 
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mortgage  was  null  and  void  Is  erroneous. 
The  judgment  is  reversed.  Costs  awarded 
to  appellant 

MORGAN,  0.  J.,  and  RICE,  J,  concur. 


WELCBf  v.  SPOKANE  INTERNATIONAL 
RY.  CO. 

(Supreme  Court  of  Idaho.   Jan.  12,  1920.)  . 

1.  Appeal  and  ebkob  «j=»627(2),  787(3)— Mo- 
tion TO  DISMISS  PREMATURE  UNTIL  SIXTY 
DATS  AFTER  SETTLEMENT  OP  REPORTER'S 
THAN  SCRIPT. 

Where  it  is  shown  that  it  is  proposed  to  in- 
corporate in  the  transcript  on  appeal  a  re- 
porter's transcript  of  the  testimony,  a  motion 
to  dismiss  the  appeal  upon  the  ground  that  the 
transcript  was  not  filed  in  this  court  within 
the  time  allowed  by  law,  and  the  rules  of  the 
court,  is  premature  if  made  before  the  settle- 
ment thereof,  or  within  60  days  thereafter.' 

2.  Appeal  and.  error  «=629  —  Showing  op 
due  diligence  ■  required  on  fixing  op 
transcript  after  six  months,  but  show- 
ing mat  be  made  when  transcript  is  of- 
FERED FOR  FILING. 

When  a  transcript  is  deposited  with  the 
clerk  of  this  court  for.  filing  more  than  six 
months  after  the  appeal  is  perfected,  but  with- 
in sixty  days  after  the  reporter's  transcript  of 
the  testimony  contained  in  the  record  has 
been  settled,  or  within  a  valid  extension  of  said 
sixty-day  limit,  a  showing  of  due  diligence  is 
required  before  the  same  can  be  filed.  This 
showing  may  be  made  properly  when  the  tran- 
script is  offered  for  filing  after  the  expiration 
of  the  six  months'  period. 

8.  Appeal  and  error  <S=>553(2) — Either  par- 
ty MAT  REQUIRE  REPORTER'S  TRANSCRIPT  TO 
BE  SENT  TO  JUDGE  FOB  SETTLEMENT. 

Under  Comp.  St.  1919,  |  6888,  either  party 
may  require  the  clerk  to  forward  a  reporter's 
transcript  to  the  trial  judge  for  settlement  at 
the  expiration  of  the  time  limited  for  desig- 
nating errors  therein. 

Appeal  from  District  Court,  Boundary 
County;  John  M.  Flynn,  Judge. 

Action  by  A  D.  Welch  against  the  Spokane 
International  Railway  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
On  motion  to  dismiss  the  appeal.  Motion  de- 
nied. 

Herman  H.  Taylor,  of  Sandpoint  for  ap- 
pellant 

O.  C.  Wilson,  of  Bonner's  Ferry,  and  G.  H. 
Martin,  of  Sandpoint  for  respondent 

RICE,  J.  Respondent  moved  to  dismiss 
the  appeal  upon  the  ground  that  the  trans- 
cript was  not  filed  in  this  court  within  the 
time  allowed  by  law  and  the  rules  of  the 


court;  that  it  had'  not  yet  been  filed,  and 
more  than  six  months  had  elapsed  since  the 
appeal  was  perfected. 

The  appeal  was  perfected  March  14,  1919. 
An  order  was  duly  made  for  reporter's  trans- 
cript in  lieu  of  bill  of  exceptions.  This 
transcript  at  the  time  the  motion  was  made 
had  not  been  settled  by  the  trial  court,  and 
more  than  six  months  had  elapsed  after  the 
appeal  was  perfected. 

[1J  The  motion  to  dismiss  the  appeal  is 
premature.  It  is  provided  in  Rule  26  (176 
Pac  xvlii)  of  the  rules  of  this  court  that,  in 
all  cases  in  which  the  record  on  appeal  shall 
contain  a  reporter's  transcript  of  the  testi- 
mony, the  record  on  appeal  must  be  served 
and  filed  within  60  days  after  the  reporter's 
transcript  has  been  duly  settled.  Since  the 
reporter's  transcript  had  not  been  settled 
when  the  motion  was  made,  the  60-day  time 
within  which  the  transcript  might  be  filed 
had  not  begun  to  run. 

The  time  limited  by  Role  26  within  which 
a  transcript  on  appeal  must  be  filed  is  60 
days  after  the  appeal  is  perfected,  unless  the 
transcript  on  appeal  contains  a  reporter's' 
transcript  of  the  testimony.  If  the  transcript 
contains  a  reporter's  transcript  of  the  testi- 
mony, the  time  limited  for  filing  transcript  in 
this  court  is  60  days  after  settlement  thereof 
by  the  trial  court  It  is  this  60-day  limit 
which  must  be  extended  by  order '  of  the 
court  or  a  justice  thereof,  as  provided  for 
in  Rule  28,  In  order  to  keep  alive  the  time 
for  filing  the  transcript  on  appeal.  Unless 
the  transcript  is  filed  within  the  time  thus 
limited,  or  a  valid  extension  thereof,  the 
appeal  is  subject  to  dismissal  In  the  absence 
of  a  showing  that  the  failure  was  without 
fault  on  the  part  of  appellant  Woodmans- 
see- Webster  Co.  v.  Woodmansee,  31  Idaho, 
747,  176  Pac.  148;  Peterson  v.  Phelps,  31 
Idaho,  692,  175  Pac.  709;  State  v.  Jewett 
27  Idaho,  147,  147  Pac.  288;  Coon  v.  Som- 
mercamp,  26  Idaho,  776, 146  Pac.  728 ;  Stout 
v.  Cunningham,  29  Idaho,  809,  162  Pac.  928; 
Wolter  v.  Church,  80  Idaho,  427,  165  Pac. 
621 ;  Bohannon  Dredging  Co.  v.  England,  30 
Idaho,  721, 168  Pac.  12;  Worthman  v.  Shane, 
31  Idaho,  433,  173  Pac  750;  Hansen  v.  Boise 
Payette  Lumb.  Co.,  81  Idaho,  600,  174  Pac. 
703. 

[I]  The  rule  further  provides  that  in  no 
case  shall  a  transcript  on  appeal  be  filed  In 
this  court  more  than  six  months  after  the 
appeal  is  perfected,  except  by  an  order  of  the 
court,  or  one  of  the  justices  thereof,  upon 
a  showing  of  due  diligence.  This  provision 
of  the  rule  raises  a  presumption  of  lack  of 
diligence  upon  the  part  of  appellant  in  pro- 
curing the  filing  of  the  transcript  within  six 
months  after  perfecting  the  appeal,  which 
must  be  overcome  in  every  such  case  by  an 
affirmative  showing  upon  the  part  of  appel- 
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lant  Bale  28  (176  Pac.  xix),  with  reference 
to  extending  the  time  for  filing  the  transcript, 
has  no  application  to  this  provision  of  the 
rale.  The  showing  of  due  diligence  neces- 
sary to  obtain  the  filing  of  a  transcript  when 
more  than  six  months  has  elapsed  after  per- 
fecting of  the  appeal  may  properly  be  made 
when  the  transcript  is  offered  for  filing. 

[3]  It  should  be  observed  that  under  C  8. 
i  6886,  at  the  expiration  of  the  time  limited 
for  designating  errors  In  the  reporter's  trans- 
cript, the  same  shall  be  transmitted  to  the 
judge  for  settlement  by  the  clerk  upon  ap- 
plication of  either  party.  The  respondent, 
therefore,  in  a  case  like  this,  is  not  reme- 
diless. It  lies  within  his  power  to  Bet  in 
motion  the  time  within  which  the  transcript 
must  be  filed. 

The  motion  to  dismiss  la  denied. 

MORGAN,  a  X,  and  BUDGE,  X,  concur. 


CANADIAN  BIRKBECK  INVESTMENT  & 
SAVINGS  CO.  v.  WILLIAMSON. 

(Supreme  Court  of  Idaho.    Jan.  9,  1920.) 

L  Limitation  or  actions  <s=>51(2)— Default 

UN  DBS  ACCELERATION  CLAUSE  BEN  DEBS 
WHOLE  DEBT  DUE. 

Where  a  contract  contains  an  acceleration 
clause,  positive  in  its  terms  and  without  any 
optional  features  in  it,  a  default  wider  said 
clause  renders  the  entire  indebtedness  due  and 
the  statute  of  limitations  runs  from  such  de- 
fault 

2.  Limitation  of  actions  <8=s43  —  Statute 
buns  from  aocbual  of  cause  of  action. 

The  statute  of  limitations  begins  to  run 
from  the  time  when  the  cause  of  action  ac- 
crues. 

3.  Coubtb  Foreclosure  statute  has 

NO  EXTRATERRITORIAL  EFFECT. 

Comp.  St  1919,  |  6949,  relative  to  the  fore- 
closure of  mortgages,  has  no  extraterritorial 
effect,  and  relates  exclusively  to  mortgages  on 
property  in  Idaho. 

4.  Judgment  <g=»17(3)— Personal  judgment 

VOID  WHERE  RENDERED  UPON  PERSONAL  SERV- 
ICE WITHOUT  JURISDICTION. 

A  personal  judgment  rendered  upon  per- 
sonal service  had  without  the  jurisdiction  of  the 
court,  is  void,  and  can  be  used  for  no  purpose 
whatever. 

5.  Limitation  of  actions  *=»2(1)— Limita- 
tion on  contract  depends  on  law  of 

FORUM. 

In  the  absence  of  a  local  statute  to  the  con- 
trary, the  limitation  of  time  for  bringing  an  ac- 
tion upon  contract  depends  upon  the  law  of  the 
tforum. 

Appeal  from  District  Court,  Latah  County ; 
Edgar  C.  Steele,  Judge. 


Action  by  the  Canadian  Blrkbeck  Invest- 
ment St  Savings  Company,  now  the  Canadian 
Mortgage  Investment  Company,  against  N. 
Williamson,  for  debt  upon  certain  mortgages. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Reversed,  with  directions. 

Morgan  &  Boom,  of  Moscow,  for  appellant 
J.  H.  Forney,  of  Moscow,  for  respondent 

BEDDOCH,  District  Judge.  This  action 
is  based  upon  two  mortgages  covering  real 
estate  located  in  the  province  of  Alberta, 
Dominion  of  Canada,  which  were  assumed  by 
the  appellant  on  February  1,  1909.  One  of 
said  mortgages  is  dated  November  14,  1906, 
and  the  other  April  18,  1907.  The  first  In 
point  of  time  was  given  to  secure  the  sum 
cf  $1,500,  and  provides  that  it  shall  be  pay- 
able in  monthly  installments  of  $22.50,  pay- 
able on  or  before  the  first  day  of  each  month 
for  a  period  of  96  months  next  ensuing  from 
its  date,  the  first  installment  to  become  due 
and  payable  on  the  last  day  of  December, 
1906.  The  second  In  point  of  time  was  given 
to  secure  the  sum  of  $2,000,  and  provides 
that  It  Is  payable  in  monthly  installments  of 
$26.60,  payable  on  or  before  the  first  day  of 
each  month  for  a  period  of  126  months  next 
ensuing  from  its  date,  the  first  installment 
to  become  due  and  payable  on  the  last  day  of 
May,  1907.  No  promissory  note  was  made 
by  the  parties  in  the  execution  of  these  in- 
struments, and  there  la  no  fixed  date  for 
the  complete  maturity  of  either.  Each  con- 
tains an  acceleration  clause,  which,  under 
certain  conditions,  renders  the  entire  amount 
immediately  due.  In  each  it  is  provided  that 
the  mortgagee  may  pay  all  insurance  premi- 
ums, and  that  any  money  so  paid,  with  in- 
terest thereon,  shall  be  added  to  the  prin- 
cipal indebtedness,  and  such  money  so  ex- 
pended shall  be  payable  by  the  mortgagor 
with  the  next  monthly  installment  to  there- 
after fall  due.  Each  further  provides  that  all 
taxes  may  be  paid  by  the  mortgagee,  and  nu- 
merous other  expenses  incurred  by  it  and  that 
each  and  all  of  said  items  so  expended  shall 
become  a  lien  upon  the  property  and  a  charge 
against  the  mortgagor,  and  become  due  and 
payable  on  or  before  the  first  day  of  Jan- 
uary of  each  year.  The  acceleration  clause 
above  referred  to  and  which  is  the  same 
In  each  instrument  is  as  follows: 

"It  is  hereby  agreed  between  the  parties 
hereto  that  if  any  default  shall  at  any  time  be 
made  in  the  payment  of  any  of  said  monthly 
installments  or  any  part  thereof,  then  and  in 
such  case  the  whole  money  hereby  secured  shall 
forthwith  become  due  and  payable  in  like  man- 
ner and  with  the  like  consequences  and  effects 
to  all  intents  and  purposes  whatsoever  as  if  the 
time  mentioned  herein  for  payment  of  the  last 
monthly  installment  hereby  secured  had  fully 
come  and  expired,  but  on  payment  of  all  ar- 
rears and  costs  at  any  time  before  judgment  in 
the  premises  recovered,  the  mortgagor  shall  be 
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relieved  from  the  consequences  of  nonpayment 
of  the  installments  not  then  payable  by  lapse 
of  time." 

At  the  time  the  Instruments  were  executed, 
one  Arthur  Collyns  was  the  registered  owner 
under  the  Land  Titles  Act  of  the  province 
of  Alberta  of  the  land  covered  by  said  in- 
struments. Thereafter  said  Collyns  trans- 
ferred the  lands  covered  by  said  mortgages 
to  one  D.  S.  Alley,  and  on  February  1,  1909, 
appellant  purchased  from  said  AJley  the 
premises  covered  by  said  mortgages,  and  en- 
tered into  two  contracts,  under  and  by  virtue 
of  which  he  assumed  and  agreed  to  pay  said 
mortgages.  Said  contracts  are  the  same  In 
each  Instance,  in  which  Douglas  S.  Alley,  of 
High  river,  province  of  Alberta,  Canada,  is 
the  party  of  the  first  part,  and  N.  William- 
son, of  Moscow,  Idaho,  the  party  of  the 
second  part,  and  respondent  herein,  of  the 
third  part,  and  It  recites  the  execution  of 
the  mortgages,  that  the  party  of  the  second 
part  has  purchased  the  lands  and  premises, 
and  alleges  he  is  the  owner  in  fee  simple 
thereof,  subject  to  the  said  mortgage,  and 
has  assumed  payment  of  the  mortgage  debt, 
and  has  agreed  with  the  company  to  pay 
off  the  same;  that  in  consideration  of  the 
premises  and  the  sum  of  $1  it  is  agreed  by 
and  between  the  parties  hereto  as  follows: 

"1.  That  the  party  of  the  second  part  agrees 
to  punctually  pay  the  amount  of  principal  mon- 
ey, interest  and  other  charges  as  provided  in 
the  said  mortgage  to  the  said  company  upon 
the  days  and  times  and  in  the  manner  therein 
provided,  and  to  faithfully  observe  and  perform 
all  of  the  covenants  entered  into  by  the  party 
of  the  first  part  and  contained  in  the  said  mort- 
gage. 

"2.  Provided,  that  nothing  herein  contained 
shall  in  any  way  affect  or  prejudice  the  rights 
of  the  said  company  against  the  said  party  of 
the  first  part,  his  heirs,  executors,  administra- 
tors or  assigns,  or  as  against  any  surety  for 
the  payment  of  the  said  mortgage  debt  or  any 
part  thereof,  or  any  other  liability  under  the 
said  mortgage. 

"3.  Provided  further,  that  nothing  herein  con- 
tained shall  affect  the  charge  of  the  company 
on  the  said  lands  under  the  said  mortgage,  and 
that  in  default  of  payment  of  the  moneys  secur- 
ed by  the  said  mortgage  or  any  part  thereof, 
these  presents  shall,  at  the  option  of  the  said 
company,  be  null  and  void,  and  the  mortgage- 
with  all  its  terms  and  conditions  unaltered,  be 
and  remain  in  full  force  and  effect." 

It  is  alleged  that  certain  expenditures  were 
made  by  the  mortgagee,  under  the  first 
instrument,  in  1911,  which  should  have  been 
repaid  on  or  before  the  first  day  of  the  suc- 
ceeding January;  that  repayment  thereof 
has  not  been  made;  that  $10.60  of  the  month- 
ly installment  due  March  1,  1913,  was  not 
paid,  and  the  monthly  installments  thereafter 
were  not  paid.  In  April,  1911,  and  at  other 
dates  in  19il,  certain  items  chargeable  under 
the  second  instrument  were  paid  by  the  re- 
spondent, which  were  to  be  repaid  on  or  be- 


fore the  1st  day  of  January  next  ensuing, 
which  have  never  been  repaid.   On  May  8, 

1912,  respondent  paid  an  Insurance  premium, 
which,  under  its  terms,  was  to  be  repaid 
..when  the  next  monthly  installment  thereafter 
fell  due  on  May  31st,  which  has  not  been 
repaid.  Later  insurance  premiums  are  also 
alleged  to  be  in  default  The  monthly  in- 
stallments provided  for  have  not  been  paid 
since,  and  including  the  month  of  November, 

1913.  On  October  28,  1916,  an  action  was 
commenced  in  the  courts  of  Alberta  for  the 
purpose  of  foreclosing  said  mortgages,  and  an 
order  was  made  and  entered  for  service  upon 
appellant  at  Moscow,  Idaho,  at  which  place 
he  was  subsequently  served.  Thereafter  such 
proceedings  were  had  that  a  purported  de- 
ficiency judgment  was  taken  against  him 
in  said  action;  that  said  proceedings  are  in 
full  force  and  effect,  and  have  not  been  an- 
nulled or  reversed,  and  are  now,  and  were, 
final,  and  have  not  been  appealed  from.  The 
complaint  herein  was  filed  in  the  district 
court  on  February  4,  1919.  Thereafter  ap- 
pellant demurred  to  the  complaint,  and  at 
the  same  time  filed  his  motion,  asking  that 
respondent  be  required  to  elect  between  its 
several  causes  of  action.  The  demurrer  and 
motion  were  by  the  court  overruled,  where- 
upon appellant  refused  to  plead  further,  and 
judgment  was  entered  against  him  for 
$4,280.98,  from  which  judgment  this  appeal 
was  prosecuted. 

It  is  contended  by  appellant  that  the  cause 
of  action  is  barred  under  C.  S.  S  6609,  and 
as  we  view  the  case,  this  question  is  decisive 
of  this  appeal.  The  question,  then,  to  be 
determined  is,  When  did  the  cause  of  action 
accrue?  This  must  be  determined  by  the 
acceleration  clause  in  the  mortgages  and  ap- 
pellant's contract,  wherein  he  assumed  and 
agreed  to  pay  the  same.  Counsel  for  respond- 
ent contends  that  subdivision  3  of  the  con- 
tract of  appellant,  assuming  and  agreeing 
to  pay  the  mortgages,  gave  respondent  an 
option  to  declare  the  installments  and  In- 
debtedness under  the  mortgages  due,  and  that 
the  mortgages  and  assumption  contracts 
should  be  construed  together,  while  counsel 
for  appellant  contends  that  the  assumption 
contracts  gave  to  respondent  no  such  option. 

Said  subdivision  3  above  set  forth  pro- 
vides: 

"That  in  default  of  payment  of  the  moneys  se- 
cured by  the  said  mortgage  or  any  part  there- 
of, these  presents  shall,  at  the  option  of  the 
said  company,  be  null  and  'void  and  the  mort- 
gage with  all  its  terms  and  conditions  unalter- 
ed be  and  remain  in  full  force  and  effect." 

The  language  here  employed  seems  con- 
clusive of  the  effect,  to  be  given  this  para- 
graph of  the  contract,  so  far  as  it  affects  the 
maturity  of  the  debt.  What  option  is  given 
respondent?  The  parties  say  it  is  to  declare 
these  presents  void  and  of  no  effect.  This 
obviously  refers  to  the  assumption  contract, 
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and  gives  respondent  the  option  to  disregard 
It  and  look  to  the  mortgage,  with  all  its 
terms  and  conditions  unaltered,  to  secure  the 
amount  due  It  This  Interpretation  seems  to 
be  reinforced  by  subdivision  2  of  the  as- 
sumption contract,  wherein  it  Is  provided; 

"That  nothing  herein  contained  shall  in  any 
way  affect  the  rights  of  the  company  against 
the  party  of  the  first  part,  his  heirs,  executors, 
administrators  or  assigns,  or  against  any  sure- 
ty for  the  payment  of  the  mortgage  debt  or  any 
part  thereof,  or  any  other  liability  under  the 
mortgage." 

[1,2]  The  option  given  respondent  by  the 
assumption  agreement  was  to  disregard  it  en- 
tirely, If  it  saw  lit  to  do  so,  and  fall  back 
upon  its  mortgage,  with  all  its  terms  and 
conditions  unaltered,  for  its  money.  It  Is 
clear  that  the  accrual  of  the  cause  of  action 
must  be  determined  from  the  acceleration 
clause  in  the  mortgages.  In  the  complaint 
filed  in  the  court  of  Alberta,  and  also  in  this 
action  respondent  relied  upon  the  accelera- 
tion clause  to  declare  the  principal,  interest, 
and  moneys  paid  by  it  under  the  mortgages 
as  due  and  payable.  Where  a  contract  con- 
tains an  acceleration  clause,  positive  in  its 
terms  and  without  any  optional  features  In 
It,  a  default  under  said  clause  renders  the 
entire  indebtedness  due,  and  the  statute  of 
limitations  runs  from  such  default  Snyder 
v.  Miller,  71  Kan.  410,  80  Pac.  970,  69  L.  R 
A.  250,  114  Am.  St  Rep.  489;  Buss  v.  Kemp 
Lumber  Co.,  23  N.  M.  667,  170  Pac  64,  L.  R. 
A.  19180,  1016;  Lovell  v.  Ooss,  45  Colo.  304, 
101  Pac.  72,  22  L.  R.  A.  (N.  S.)  1110,  132 
Am.  St  Rep.  184.  The  default  of  appellant 
as  Interpreted  by  the  respondent  under  the 
acceleration  clause,  rendered  the  entire  in- 
debtedness thereunder  due  and  payable.  Its 
right  of  action  then  accrued,  and  the  statute 
of  limitations  began  to  run  from  such  de- 
fault Prldgeon  v.  Oreathouse,  1  Idaho,  359; 
Osburn  v.  Hopkins,  160  Oal.  501,  117  Pac 
519,  Ann.  Cas.  1913A,  413. 

The  Land  Titles  Act  of  Province  of  Al- 
berta, in  force  at  the  time  the  mortgages 
were  executed,  by  section  52  in  substance 
provided  that  In  every  Instrument  transfer- 
ring lands  there  shall  be  Implied  the  cove- 
nant by  the  transferee  with  the  transferor 
and  the  mortgagee  that  the  transferee  will 
pay  the  principal,  Interest  and  other  moneys 
properly  chargeable  under  the  mortgage,  and 
by  section  62  of  said  act  It  is  in  substance 
provided  that  proceedings  to  enforce  pay- 
ment of  moneys  secured  by  mortgage  or  in- 
cumbrance, or  the  observance  of  the  cove- 
nants, agreements,  stipulations,  or  conditions 
therein,  or  for  the  sale  of  the  lands,  or  to 
foreclose  the  estate,  interest  or  claim  of  any 
person  in  or  upon  the  land  mortgaged  or  in- 
cumbered, as  also  proceedings  to  redeem  or 
discharge  any  land  from  any  such  mortgage 
or  incumbrance,  may  be  had  and  taken  In 
the  Supreme  Court  of  the  Northwest  Ter- 
ritories, or  any  court  hereafter  constituted, 


exercising  within  the  province  the  Juris- 
diction, powers,  and  authority  at  the  date  of 
the  passage  of  this  act  exercised  by  said 
Supreme  Court  under  the  practice  and  pro- 
cedure of  said  court  So  far  as  material 
here  In  1916,  said  Land  Titles  Act  was 
amended  to  the  following  effect:  That  where 
any  action  or  proceedings  have  been  taken 
or  shall  thereafter  be  taken  in  any  court  to 
enforce  the  observance  of  the  covenants, 
agreements,  stipulations,  or  conditions  con- 
tained in  any  mortgage,  and  personal  Judg- 
ment has  or  shall  be  obtained,  no  execution 
shall  Issue  until  the  mortgaged  premises 
have  been  sold,  and  then  only  for  the  amount 
of  the  Judgment  debt  remaining  unsatisfied, 
with  costs. 

Said  Land  Titles  Act  was  again  amended 
In  1917,  so  far  as  material  here,  to  the  fol- 
lowing effect:  That  no  execution  shall  issue 
and  no  proceedings  shall  be  had  or  taken  in 
respect  of  any  execution  already  Issued  on 
any  personal  Judgment  obtained,  either  be- 
fore or  after  the  amendment  under  the  cove- 
nants, agreements,  or  conditions  contained  in 
any  mortgage  for  the  sale  of  land,  or  under 
any  foreign  Judgment  obtained  in  respect 
thereof,  whether  the  land  described  In  the 
mortgage  has  Its  situs  within  the  province  of 
Alberta  or  elsewhere,  until  the  sale  of  the 
land  mortgaged,  and  levy  shall  then  be  made 
only  for  the  amount  remaining  unsatisfied 
with  costs. 

[3]  It  is  contended  by  respondent  that  it 
had  no  standing  in  the  courts  of  Idaho  un- 
til the  mortgages  were  foreclosed  and  the 
deficiency  ascertained  in  the  Canadian  court 
We  do  not  follow  counsel  in  this  contention, 
for  the  reason  that  respondent  was  at  liberty 
to  sue  in  the  courts  of  Idaho  at  all  times  aft- 
er the  appellant's  default  as  O.  S.  f  6949 
has  no  extraterritorial  effect  and  relates  ex- 
clusively to  mortgages  on  property  In  Idaho. 
McGue  v.  Rommell,  148  Oal.  539,  83  Pac 
1000;  Denver  Stockyards  Bank  v.  Martin, 
177  Cal.  223,  170  Pac.  428;  Felton  v.  West 
102  Cal.  266,  36  Pac  676.  • 

[4]  And,  besides,  this  action  Is  based  up- 
on and  must  be  determined  by  the  terms  of 
the  mortgages  themselves;  and,  while  re- 
spondent has  pleaded  and  relies  upon  the 
deficiency  Judgment  rendered  against  appel- 
lant by  the  court  of  Alberta,  upon  personal 
service  in  this  state  as  an  additional  ground 
of  liability,  such  judgment  did  not  give  it 
any  better  standing  than  that  afforded  it 
by  the  original  obligation.  A  personal  judg- 
ment rendered  upon  personal  service  had 
without  the  jurisdiction  of  the  court,  is  void, 
and  can  be  used  for  no  purpose  whatever. 

23  Cyc  1583 ;  Freeman  on  Judgments,  f  117; 
Jefferson  v.  Gallagher  (Okl.)  150  Pac  1071; 
National  Bank  of  St.  Johnsbury  v.  Pea  body, 
55  Vt  492.  45  Am.  Rep.  682;  lies  v.  BMedge, 
18  Kan.  296 ;  Pennoyer  v.  Neff,  96  U.  S.  714, 

24  L.  Ed.  565. 

[6]  The  action  of  the  provincial  Legisla- 
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tare  of  Alberta  did  not  affect  the  running 
of  the  statute  of  limitations  in  Idaho  after 
the  accrual  of  the  cause  of  action.  In  the 
absence  of  a  local  statute  changing  the  rule, 
It  is  established  by  the  overwhelming  weight 
of  authority  that  the  limitation  of  time  for 
bringing  an  action  upon  a  contract  depends 
upon  the  law  of  the  forum.  Thomas  v.  Clark- 
son,  126  Ga.  72,  64  S.  E.  77,  6  L.  R.  A.  (N.  S.) 
668. 

It  thus  appears  that  more  than  five  years 
have  elapsed  since  the  moneys  became  due, 
by  reason  of  appellant's  default,  before  this 
action  was  filed,  and  that  the  same  Is  there- 
fore barred  under  C.  S.  i  6600  of  Idaho.  It 
is  unnecessary  to  discuss  the  other  assign- 
ments of  error. 

The  Judgment  is  reversed,  with  directions 
to  the  lower  court  to  dismiss  the  action. 
Costs  awarded  to  appellant 

RICE  and  BUDGE,  JJ.,  concur. 


DUTHIE  v.  SHEPHERD. 

(Supreme  Court  of  Idaho.   Jan.  10,  1920.  On 
Petition  for  Rehearing,  Feb.  5,  1920.) 

1.  Appeal  and  errob  «=>1001(1)  —  Verdict 
supported  bt  substantial  evidence  not 
disturbed. 

Where  there  is  substantial  evidence  to  sus- 
tain the  verdict,  it  will  not  be  set  aside  because 
of  insufficiency  of  the  evidence. 

2.  Trial  <8=>116(5),  133(3)— Question  wheth- 
er PROPOSALS  FOB  COMPROMISE  WEBB  AFTER 
BECOVEBT  OF  JUDGMENT  IN  LOWER  COUBT  NOT 
IMPBOPEB  OB  PREJUDICIAL. 

Held,  the  record  fails  to  show  prejudicial 
misconduct  on  the  part  of  counsel  for  respond- 
ent 

8.  Warehousemen  «=>34(5,  6)— Burden  is  on 
warehouseman  to  show  excuse  fob  re- 
fusal to  deliver  and  evidence  of  de- 
mand after  commencement  of  action  is 
admissible. 
Under  Comp.  St  1919,  g  6126,  the  burden 
rests  upon  a  warehouseman  to  establish  the  ex- 
istence of  a  lawful  excuse  for  refusal  to  deliver 
goods  upon  demand  of  the  depositor,  if  such  de- 
mand is  accompanied  by  an  offer  to  satisfy  the 
warehouseman's  lien;  to  surrender  receipt  if 
negotiable,  properly  indorsed,  together  with  a 
readiness  and  willingness  to  sign,  when  the 
goods  are  delivered,  an  acknowledgment  that 
they  have  been  delivered  if  such  signature  is 
requested  by  the  warehouseman;  and  where  a 
warehouseman  claims  title  to  the  goods  through 
purchase  before  commencement  of  the  action, 
evidence  of  such  demand  after  the  commence- 
ment of  the  action  is  properly  received. 

4.  New  trial  «=»103— Newly  discovered  ev 
idence  must  be  material. 
Newly  discovered  evidence  must  be  material 
in  order  to  be  a  basis  for  a  new  trial. 


Appeal  from  District  Court,  Latah  County ; 
Edgar  O.  Steele,  Judge. 

Action  by  W.  M.  Duthle  against  N.  B. 
Shepherd  on  account  Judgment  for  defend- 
ant on  his  counterclaim,  and  from  the  Judg- 
ment and  order  denying  a  new  trial,  plaintiff 
appeals.  Affirmed. 

G.  C.  Hoyt,  of  Troy,  and  Orland  &  Lee, 
of  Moscow,  for  appellant 

Supplger  &  Ogden,  of  Moscow,  for  respond- 
ent 

RICE,  J.  Appellant  brought  this  action  to 
recover  a  balance  due  on  account  The  re- 
spondent with  his  answer  filed  a  counter- 
claim, wherein  it  was  alleged  that  appellant 
was  a  warehouseman;  that  respondent  de- 
livered to  appellant  at  his  warehouse  certain 
baled  hay;  that  on  the  21st  day  of  July, 
1917,  which  was  after  the  commencement' 
of  the  action,  respondent  served  upon  appel- 
lant a  written  demand,  and  offered  in  writing 
to  pay  all  sums  due  and  satisfy  any  lien  or 
liens  which  appellant  had  upon  the  hay,  and 
properly  indorse  and  surrender  up  the  re- 
ceipts, but  that  appellant  refused  to  deliver 
to  respondent  the  hay,  or  any  part  thereof, 
and  that  prior  to  the  commencement  of  the 
action  appellant  had  converted  the  hay  to 
his  own  use. 

[1]  Appellant  contends  that  the  evidence  is 
Insufficient  to  sustain  the  verdict  This 
court  cannot  examine  the  record  to  determine 
which  party  has  produced  the  preponderance 
of  the  evidence.  There  was  substantial  evi- 
dence to  sustain  the  verdict 

[2]  Appellant  complains  of  misconduct  on 
the  part  of  respondent's  counsel.  Appellant 
while  a  witness  had  given  evidence  of  a  con- 
versation between  himself  and  respondent  in 
which  proposals  were  made  to  effect  a  com- 
promise. Respondent's  counsel  asked  the  fol- 
lowing question: 

"Q.  That  was  after  Mr.  Shepherd  had  recov- 
ered a  judgment  for  $220  against  you  in  the 
lower  court  in  this  case?" 

The  court  sustained  an  objection  to  the 
question,  and  upon  its  own  motion  struck 
out  and  directed  the  Jury  not  to  consider 
any  evidence  relative  to  proposals  for  a  com- 
promise. 

In  view  of  the  testimony  which  appellant 
had  given  on  the  stand,  we  cannot  say  that 
the  question  was  Improper.  Respondent  had 
a  right  to  inquire  as  to  the  circumstances 
surrounding  the  attempt  to  effect  a  compro- 
mise. Moreover,  the  action  of  the  Judge  was 
sufficient  to  cure  any  prejudice  to  appellant 
which  may  have  resulted  from  the  question. 

[3]  Appellant  contends  that  the  court  erred 
In  giving  the  Jury  the  following  instruction: 

"The  burden  of  proof  is  upon  the  defendant 
in  this  case  to  prove  the  plaintiff  got  the  amount 
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of  hay  he  alleges,  and  the  plaintiff  doesn't  deny 
the  amount  of  hay,  the  amount  of  tons  that  he 
got,  or  that  it  waa  No.  1  hay,  and  that  it  was 
left  in  the  warehouse  of  the  plaintiff.  When 
the  defendant  has  proven  that  fact— end  that  is 
admitted— then  the  burden  of  proof  is  upon 
the  plaintiff  to  show  that  he  purchased  the  hay ; 
that  he  did  make  this  contract;  and  yon  must 
determine  from  the  evidence  whether  this  agree- 
ment was  made,  because  if  the  agreement  was 
made,  the  hay  being  in  the  warehouse  of  Mr. 
Duthie,  that  made  a  binding  contract,  and  both 
parties  must  be  hound  by  it,  regardless  of  wheth- 
er the  hay  afterwards  went  up  or  not" 

C.  S.  |  6126,  provides  that  the  burden  shall 
be  upon  the  warehouseman  to  establish  the 
existence  of  a  lawful  excuse  for  refusal  to 
deliver  goods  upon  demand  of  the  depositor, 
if  such  demand  is  accompanied  with  an  offer 
to  satisfy  the  warehouseman's  lien,  and  to 
surrender  the  receipt,  If  negotiable,  properly 
indorsed,  together  with  a  readiness  and 
willingness  to  sign,  when  the  goods  are  de- 
livered, an  acknowledgment  that  they  have 
been  delivered,  If  such  signature  Is  requested 
by  the  warehouseman. 

The  evidence  shows  that  such  demand  was 
made  by  the  respondent,  and  the  burden  was 
therefore  upon  the  warehouseman  to  show 
why  he  failed  to  deliver.  It  Is  true  this  de- 
mand was  made  upon  appellant  by  respond- 
ent aiter  the  commencement  of  the  action, 
but  appellant's  position  had  not  changed  aft- 
ter  the  beginning  of  the  action.  He  claims 
to  have  purchased  the  hay  before  that  time, 
and  In  his  statement  of  account,  contained  in 
his  complaint,  credit  was  given  for  the  hay. 
His  failure  to  deliver  the  hay  before  the 
commencement  of  the  action  was  not  due 
to  want  of  a  demand,  accompanied  by  the 
offers  required  by  statute. 

Evidence  of  the  demand  was  properly  re- 
ceived, and  the  instruction  as  to  the  burden 
of  proof  was  not  error. 

Independently  of  the  statute,  It  appears  to 
be  the  rule  by  the  weight  of  authority  that 
when  one  proves  delivery  of  goods  to  a  ware- 
houseman, and  a  failure  to  redeliver  the 
same  upon  demand,  it  devolves  upon  the 


warehouseman  to  explain  his  failure  to  re- 
turn the  goods.  40  Oyc.  470  et  seq. ;  Schwer- 
ln  v.  McKle  et  ah,  51  N.  If.  180,  10  Am.  Rep. 
581 ;  Williamson  v.  N.  Y.,  N.  H.  A  H.  R.  Cow 
(Sup.)  4  N.  X.  Supp.  834;  Taussig  v.  Bode 
&  Haslett,  184  CaL  260,  66  Pac.  250,  54  U. 
R.  A.  774,  86  Am.  St  Rep.  250. 

[4]  The  motion  for  a  new  trial  waa  prop- 
erly overruled.  The  newly  discovered  evi- 
dence urged  aa  a  basis  for  the  motion  re- 
lated to  a  matter  that  was  Immaterial. 

The  Judgment  la  affirmed.  Costs  awarded 
to  respondent 

MORGAN,  O.  J.,  and  BUDGE),  J,  concur. 

On  Petition  for  Rehearing. 

RICE,  J.  A  petition  for  rehearing  has 
been  filed  in  this  case,  in  which  it  is  urged, 
among  other  things,  that  the  Instruction  as 
to  burden  of  proof,  which  was  commented 
upon  In  the  original  opinion.  Is  erroneous, 
in  that  the  court  should  have  Instructed  the 
Jury  that  the  depositor  must  prove  the  de- 
mand provided  for  in  C.  S.  {  6126,  as  a 
condition  precedent  to  casting  the  burden  of 
proof  upon  the  warehouseman ;  also  that  re- 
spondent failed  to  prove  that  he  made  a  de- 
mand,- accompanied  by  the  offers  required  by 
the  statute. 

No  doubt  in  the  ordinary  case  which 
would  arise,  the  statutory  demand  is  one 
of  the  things  which  must  be  established  be- 
fore the  burden  of  proof  shifts  to  the  ware- 
houseman, but  In  this  case  the  failure  to  in- 
clude this  element  in  the  instructions  was 
not  error.  In  addition  to  the  reason  given' 
in  the  original  opinion  for  upholding  the  in- 
struction, we  are  of  the  opinion  that  appel- 
lant by  claiming  title  to  the  hay  through, 
purchase  at  the  time  of  its  delivery  to  him, 
in  effect  waived  the  necessity  for  the  stat- 
utory demand  as  a  prerequisite  to  bis  as- 
suming the  burden  of  proof. 

The  petition  will  be  denied. 

MORGAN,  a  J-  end  BUDGE,  7,  concur. 
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CHARTERS  t.  FIDELITY  &  DEPOSIT  CO. 
OP  MARYLAND. 

(Supreme  Court  of  Idaho.   Jan.  8,  1920.) 

1.  Injunction  «=»252 (7)— Counsel  fees  and 
costs  not  becovebable  from  surety  on 
bond  where  defense  was  to  i£ain  ac- 
tion, to  which  temporary  injunction 
was  ancillary. 

Where  a  temporary  injunction  is  granted 
as  ancillary  to  the  main  relief  sought,  and  no 
attempt  is  made  to  dissolve  it,  or  to  obtain  a 
decision  that  its  issuance  was  improper  or  un- 
necessary, either  by  motion  or  by  appeal,  and 
the  only  resistance  thereof  is  by  defending  in 
the  main  action,  counsel  fees  and  costs  in  con- 
nection therewith  cannot  be  recovered  from 
the  sureties  on  the  Injunction  bond. 

2.  Injunction  <8=>23S5 — Surety  on  injunc- 
tion BOND  NOT  LIABLE  WHERE  INJUNCTION 
TEMPORARY. 

When  the  issuance  of  a  temporary  injunc- 
tion was  necessary  to  preserve  the  rights  of  a 
chattel  mortgagee  pending  foreclosure,  no  lia- 
bility attaches  to  the  sureties  on  the  injunction 
bond. 

Appeal  from  District  Court,  Kootenai  Coun- 
ty;  R.  N.  Dunn,  Judge. 

Action  by  George  R,  Charters  against  the 
Fidelity  &  Deposit  Company  of  Maryland 
as  surety  on  an  Injunction  bond.  From  a 
judgment  of  nonsuit  and  dismissal,  and  de- 
nial of  new  trial,  plaintiff  appeals.  Affirmed. 

James  H.  Frazier,  of  Coeur  d'Alene,  for  ap- 
pellant. 

Edward  H.  Berg,  of  Coeur  d'Alene,  for  re- 
spondent 

BUDGE,  J.  This  action  was  brought  to 
recover  certain  sums  alleged  to  have  been 
expended  as  attorney  fees  and  costs  In  pro- 
curing the  dissolution  of  a  temporary  Injunc- 
tion. The  trial  was  begun  before  the  court 
and  a  jury.  At  the  close  of  appellant's  case 
a  motion  for  nonsuit  was  sustained,  and  a 
judgment  entered  dismissing  the  action.  This 
appeal  is  from  the  judgment  and  from  an 
order  denying  a  motion  for  a  new  trial. 

Appellant  was  the  owner  of  two  chattel 
mortgages,  one  given  by  H.  Otto  and  the  oth- 
er by  Hans  P.  Otto  and  Ingard  K.  Otto.  One 
D.  K.  McDonald  was  the  owner  of  a  chat- 
tel mortgage  given  by  H.  Otto.  On  January 
13, 1917,  appellant  having  made  a  proper  affi-- 
davit,  notice  of  sale  was  given  by  T.  L. 
Quarles,  sheriff  of  Kootenai  county,  who  took 
possession  of  certain  personal  property  at 
the  instance  of  appellant,  whereupon  D.  K. 
McDonald  commenced  an  action  in  the  dis- 
trict court  of  Kootenai  county  to  foreclose 
his  mortgage,  and  procured  a  temporary  in- 
junction.restraining  the  sheriff  from  proceed- 
ing with  the  sale  of  the  property  described 
in  his  mortgage.    Respondent  became  the 


surety  on  the  bond  given  for  this  injunction. 

Appellant  made  no  motion  to  dissolve  the 
temporary  injunction,  nor  did  he  appeal  from 
the  order  granting  it,  but  filed  an  answer  in 
the  McDonald  foreclosure  proceeding,  and  de- 
fended in  that  action  in  the  trial  upon  the 
merits,  at  the  conclusion  of  which  the  court 
gave  judgment  of  foreclosure  to  McDonald 
and  dissolved  the  temporary  injunction.  It 
is  to  recover  attorney  fees  and  other  costs 
incurred  in  the  defense  of  that  action  that 
this  action  was  brought. 

The  foregoing  facts  bring  the' case  within 
the  rule  announced  by  this  court  in  Ferrell 
t.  Coeur  d'Alene,  etc.,  Transp.  Co.,  29  Idaho, 
118,  157  Pac.  946.  The  rule  dedudble  from 
that  case  as  applied  to  the  facts  herein  may 
be  stated  as  follows: 

[1]  Where  a  temporary  injunction  is 
granted  as  ancillary  to  the  main  relief  sought, 
and  no  attempt  is  made  to  dissolve  It,  or  to 
obtain  a  decision  that  its  Issuance  was  im- 
proper or  unnecessary,  either  by  motion  or 
by  appeal,  and  the  only  resistance  thereof 
is  by  defending  in  the  main  action,  counsel 
fees  and  costs  In  connection  therewith  can- 
not be  recovered  from  the  sureties  on  the  in- 
junction bond.  But  appellant  Insists  that 
the  decision  of  the  trial  court  at  the  conclu- 
sion of  the  trial  on  the  merits,  that  the  tem- 
porary injunction  should  be  dissolved, 
amounted  to  an  express  finding  by  the  trial 
court  that  the  injunction  was  unnecessarily 
and  Improperly  Issued;  but  it  was  pointed  out 
In  the  above  case  that  the  ultimate  dissolu- 
tion of  an  injunction  after  a  trial  on  the 
merits  does  not  amount  to  a  finding  that  the 
preliminary  injunction  was  not  properly  Is- 
sued. Moreover,  the  facts  as  found  by  the 
trial  court  in  the  action  upon  which  this 
suit  is  predicated  directly  negative  the  con- 
tention of  appellant  The  court  expressly  , 
found  that  the  sheriff,  at  the  instance  of  ap- 
pellant, took  possession  of  property  described 
in  McDonald's  mortgage,  or  some  of  it,  and 
threatened  to  sell  such  property  to  satisfy 
appellant's  mortgages,  and  that  the  Injunc- 
tion was  issued  to  restrain  the  sheriff  "from 
proceeding  with  the  sale  of  the  property 
described  in  said  mortgage  owned  by  said 
D.  K.  McDonald,  but  that  none  of  the  prop- 
erty covered  by  plaintiffs  [McDonald's]  mort- 
gage is  included  in  the  mortgages  given  to 
Alex.  Allardyce  [appellant's  mortgages]  and 
described  in  the  complaint" 

[2]  It  clearly  appears  from  these  findings, 
not  only  that  the  injunction  was  ancillary  to 
the  main  relief  which  McDonald  was  seek- 
ing, viz.  the  foreclosure  of  his  mortgage,  but 
that  its  Issuance  was  proper  and  necessary 
to  prevent  the  sheriff,  who  was  proceeding  un- 
der appellant's  direction,  from  selling  the 
property  covered  by  McDonald's  mortgage, 
and  to  preserve  the  property  pending  the 
foreclosure  proceeding  thereunder.  Under 
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such  circumstances,  it  Is  apparent  that  no 
liability  could  attach  to  the  surety  on  the 
Injunction  bond. 

The  Judgment  and  order  appealed  from  are 
affirmed.   Costs  are  awarded  to  respondent. 

MORGAN,  C.  J.,  and  RICE,  J.,  concur. 


NEWMAN  v.  DISTRICT  COURT  OP  TENTH 
JUDICIAL  DIST.  OF  IDAHO  IN  AND 
FOR  NEZ  PERCE  COUNT!  et  aL 

(Supreme  Court  of  Idaho.    Jan.  8,  1820.) 

1.  Venue  «=>49(1)  —  Statute  requiring 
change  or  venus  oh  disqualification  of 
judge  is  mandatory. 

Oomp.  St  1019,  |  6606,  requiring  a  Judge, 
on  motion,  to  change  the  place  of  trial  when 
from  any  cause  he  1b  disqualified,  is  mandatory, 
and  not  discretionary,  and  if  the  parties  have 
not,  by  stipulation  in  writing,  or  in  open  court 
and  entered  in  the  minutes,  agreed  upon  the 
transfer  of  the  cause  for  trial  to  another  court 
of  competent  jurisdiction,  he  must  transfer  the 
cause  to  the  nearest  district  court  where  the 
like  objection  does  not  exist,  as  required  by 
Comp.  St  1919,  i  6667. 

2.  Mandamus  «=>44— Writ  lies  to  compel 
disqualified  district  judge  to  transfer 

CAUSE. 

When  a  district  judge  finds  and  adjudges 
that  he  is  disqualified,  but  refuses  to  transfer 
the  cause  to  the  nearest  court  where  a  like 
objection  does  not'  exist,  mandamus  will  lie  to 
require  him  to  do  so. 

3.  Mandamus  «=»172— Finding  or  disquali- 
fication of  judge  not  reviewable  on 
mandamus. 

A  judge's  finding  that  he  is  disqualified  is 
not  reviewable  on  an  application  for  a  writ  of 
mandate. 
Morgan,  O.  J.,  dissenting. 

Original  proceeding  for  writ  of  mandate  by 
Effle  M.  Newman  against  the  District  Court 
of  the  Tenth  Judicial  District  of  the  State 
of  Idaho  In  and  for  the  county  of  Nez  Perce 
and  Wallace  N.  Scales  as  Judge  of  said  court 
Peremptory  writ  issued. 

J.  F.  Ailshie,  of  Coeur  d'Alene,  and  A  S. 
Hardy,  of  G range vllle,  for  plaintiff. 

Eugene  A  Cox  and  BJwing  W.  Stephens, 
both  of  Lewlston,  for  defendants. 

BUDGE,  J.  This  is  an  original  proceeding 
for  a  writ  of  mandate  to  require  the  Honor- 
able Wallace  N.  Scales  as  Judge  of  the  dis- 
trict court  of  the  Tenth  judicial  district  for 
Nez  Perce  county  to  grant  a  motion  for  a 
change  of  venue.  The  motion  was  made  on 
the  ground  of  implied  bias  of  the  Judge.  Be- 
fore ruling  upon  the  motion,  and  at  the  re- 
quest of  the  judge,  the  defendant  in  the 


action  below  filed  a  petition  for  an  applica- 
tion to  the  Governor  to  call  In  another  Judge 
to  try  the  case,  whereupon  the  following  or- 
der was  made: 

"Now,  therefore,  the  judge  of  the  above  en- 
titled court  hereby  finds  and  adjudges  that  he 
is  disqualified  from  trying  the  above-entitled 
cause;  and  it  is  further  ordered  and  adjudged 
that  the  motion  of  the  plaintiff  be  denied  and 
that  the  judge  of  the  above-entitled  court  refuses 
and  declines  to  transfer  the  said  cause  for  trial 
and  the  matter  is  left  for  such  action  as  the 
Governor  of  the  state  of  Idaho  may  see  fit  to 
take,  to  which  ruling  of  the  court  the  plaintiff 
excepts,  and  her  exception  is  allowed." 

The  defendant  sets  up  In  his  answer  (1) 
that  he  Is  not  disqualified ;  (2)  that  a  change 
of  venue  on  the  ground  of  disqualification  of 
the  Judge  Is  not  mandatory,  where  a  petition 
to  call  in  another  judge  is  seasonably  filed; 
and  (3)  that  mandamus  is  not  the  proper  rem- 
edy where  there  Is  a  right  of  appeal. 

[1]  This  proceeding  involves  a  construction 
of  0.  S.  ii  6666  and  6667.  These  sections 
have  been  recently  construed  by  this  court, 
and  it  was  held  that  when  a  judge  Is  dis- 
qualified his  duty  to  grant  a  change  of  venue 
to  the  nearest  court  where  the  like  objection 
or  cause  for  making  the  order  does  not  exist 
is  mandatory  and  not  discretionary.  Calla- 
han v.  Callahan,  30  Idaho,  431, 165  Pat  1122. 

Nor  is  the  mandatory  nature  of  his  duty 
in  such  a  case  affected  by  an  application,  ei- 
ther timely  or  otherwise,  under  subdivision  4 
of  the  latter  section,  to  have  the  Governor 
call  in  another  judge,  to  try  the  case,  where 
a  motion  has  been  made  for  a  change  of 
venue.  A  contrary  holding  would  nullify  the 
mandatory  provision  of  the  former  section 
that  the  court  or  Judge  must  on  motion 
change  the  place  of  trial.  A  motion  having 
been  made,  and  the  judge  having  found  and 
adjudged  that  he  is  disqualified,  no  discretion 
remains  in  him  to  take  any  further  action  in 
the  case  of  any  nature  whatsoever  than  to 
immediately  transfer  the  cause  as  prescribed 
by  these  sections. 

[3]  The  merits  of  the  judge's  finding  and 
order  that  he  is  disqualified  are  not  before  us 
in  this  sort  of  a  proceeding.  The  only  ques- 
tion presented  by  an  application  for  a  writ 
of  mandate  is  whether  or  not  the  defendant 
is  refusing  to  do  or  perform  a  mandatory 
ministerial  duty.  The  merits  of  the  order 
adjudging  the  judge  disqualified  are  only  re- 
viewable upon  appeal.  The  right  to  apply  to 
the  Governor  under  subdivision  4  of  section 
6667,  supra,  furnishes  no  adequate  remedy, 
for  he  may  or  may  not  in  his  discretion  or  at 
his  convenience,  call  in  another  Judge  to  try 
the  case.  Nor  is  the  remedy  by  appeal  in 
such  a  case  speedy  or  adequate. 

The  question  in  this  class  of  cases  is  not 
solely  whether  some  other  remedy  exists,  but 
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whether  the  other  remedy,  If  It  does  exist, 
Is  a  speedy  one  and  adequate  to  meet  the  exi- 
gencies of  the  situation.  It  has  been  fre- 
quently held  that  the  existence  of  a  remedy 
by  appeal  is  not  conclusive  as  to  the  other 
elements  involved  in  the  remedy  by  manda- 
mus, viz.  speed  and  adequacy.  In  this  particu- 
lar case  the  court  had  no  judicial  function 
to  perform,  but  the  statute  enjoined  upon  it 
a  ministerial  duty  only.  It  was  the  right  of 
the  litigants  to  have  this  ministerial  duty  per- 
formed without  delay.  The  writ  in  this 
case  does  not  take  the  place  of  an  appeal  for 
the  reason  that  there  was  no  judicial  action 
for  the  court  to  perform  and  subject  to  re- 
view on  appeal.  Fen  ton  v.  Board  of  Coun- 
ty Commrs.,  20  Idaho,  882,  119  Pac  41;  Hol- 
tum  v.  Greif,  144  Cal.  621,  78  Pac.  11; 
Oareaga  v.  Fernald,  66  Cal.  361,  6  Pac.  616; 
Ex  parte  State  Bar  Association,  92  Ala.  113, 
8  South.  768,  12  L.  R.  A.  134 ;  State  v.  Castle- 
berry,  23  Ala.  85. 

[2]  That  mandamus  will  lie  to  compel  a 
disqualified  Judge  to  grant  a  change  of  venue 
has  long  been  regarded  as  settled  law  In  ju- 
risdictions having  statutory  provisions  es- 
sentially like  our  own.  Livermore  v.  Brun- 
dage,  64  Cal.  299,  30  Pac.  848;  Krumdlck  v. 
Orump,  98  Cal.  117,  32  Pac.  800;  Best  v. 
Parks,  82  Or.  171,  161  Pac.  266;  Crook  v. 
Newborg,  124  Ala.  479,  27  South.  432,  82  Am. 
St  Rep.  190;  Graham  v.  People,  111-  111.  263. 

Let  the  peremptory  writ  issue. 

RICE,  J.,  concurs. 

MORGAN,  O.  J.  (dissenting).  An  appeal  to 
this  court  from  an  order  of  a  district  court 
granting  or  refusing  to  grant  a  change  of 
place  of  trial  is  allowed  by  O.  S.  sec  7152. 
That  remedy  is  plain— It  is  expressly  provided 
for  by  statute;  It  Is  speedy — an  appeal  may 
be  perfected  Immediately  upon  the  filing  of 
the  order;  it  is  adequate — O.  S.  sec.  6446 
provides:  "The  court  may  reverse,  affirm  or 
modify  any  order  or  Judgment  appealed  from, 
and  may  direct  the  proper  judgment  or  order 
to  be  entered,  or  direct  a  new  trial  or  fur- 
ther proceedings  to  be  had." 

C.  S.  Bee.  7255  contains  the  following  pro- 
vision with  respect  to  mandamus:  "The  writ 
must  be  issued  in  all  cases  where  there  is  not 
a  plain,  speedy  and  adequate  remedy  In  the 
ordinary  course  of  law." 

This  court  said  In  Beem  v.  Davis,  31  Idaho, 
730,  175  Pac.  959:  "The  existence  of  an  ade- 
quate remedy  in  the  ordinary  course  of  law, 
either  legal  or  equitable  in  its  nature,  will 
prevent  the  issuance  of  the  writ  of  mandate," 
and  in  Olden  v.  Paxton,  27  Idaho,  597,  150 
Pac.  40,  wherein  a  writ  of  prohibition  was 
sought,  we  quoted  from  State  ex  rel.  v.  Seay, 
23  Mo.  App.  623,  as  follows:  "It  is  settled 
that  mandamus  does  not  lie  where  the  party 


aggrieved  has  a  remedy  by  appeal.  *  •  • 
By  parity  of  reasoning  prohibition,  whfth  is 
but  a  negative  mandamus,  should  not  lie, 
unless,  at  least,  the  case  presents  features 
clearly  indicative  of  the  fact  that  the  remedy 
by  appeal  is  wholly  Inadequate."  See  also 
Blackwell  Lumber  Co.  v.  Flynn,  27  Idaho,  632, 
150  Pac.  42;  Eraser  v.  Davis,  29  Idaho,  70, 
156  Pac.  913,  158  Pac.  233;  Saint  Michael's 
Monastery  v.  Steele,  80  Idaho,  609,  167  Pac. 
849;  Little  v.  Broxon,  31  Idaho,  303, 170  Pac. 
918;  and  Hanson  v.  Weniger,  31  Idaho,  540, 
173  Pac.  1085. 

The  employment  of  the  remedy  by  appeal 
in  cases  of  this  kind  is  the  settled  practice 
in  this  state.  Gordon  v.  Conor,  5  Idaho,  673, 
51  Pac.  747;  Day  v.  Day,  12  Idaho,  656,  86 
Pac.  631,  10  Ann.  Cas.  260  ;  Bell  v.  Bell,  18 
Idaho,  636,  111  Pac.  1074;  Callahan  v.  Calla- 
han, 30  Idaho,  431, 165  Pac.  1122. 


ROBINSON  et  aL  v.  ST.  MARIES  LUMBER 
CO.  et  aL 

(Supreme  Court  of  Idaho.   Jan.  12,  1920.) 

1.  Appear  and  kbbob  «=>417(8)— Attorney's 
signature  to  notice  op  appeal  mat  be 
affixed  by  duly  authorized  person. 

The  signature  of  an  attorney  to  a  notice  of 
appeal  may  be  affixed  thereto  by  another  person 
duly  authorized  so  to  do. 

2.  Appeal  and  error  <8=»419(1)— Notice  op 
appeal  disclosing  identity  of  judgment 
appealed  from,  sufficient. 

A  notice  of  appeal  from  which  the  identity 
of  the  Judgment  appealed  from  can  be  determin- 
ed is  sufficiently  definite  in  that  respect. 

3.  Appeal  and  error  <8=>14(1),  387(3)— Cost 
undertaking  not  filed  within  five  days 
after  notice  op  appeal,  ineffectual. 

Where  an  undertaking  for  costs  on  appeal 
is  not  filed  within  five  days  after  the  filing  of 
the  notice  of  appeal,  the  appeal  is  ineffectual  for 
any  purpose,  and  is  not  a  bar  to  another  appeal. 

4.  Appeal  and  error  «J=>387  (4)— Undertak- 
ing FILED  SIMULTANEOUSLY  WITH  NOTICE  OF 
APPEAL  SUFFICIENT  ALTHOUGH  SIGNED  PRE- 
VIOUSLY. 

An  undertaking  on  appeal  is  sufficient  where 
it  is  shown  that  it  was  filed  simultaneously  with 
the  notice  of  appeal,  although  it  appears  to 
have  been  signed  on  a  date  previous  thereto, 
but  after  the  judgment  or  order  appealed  from 
had  been  made  and  entered. 

5.  Appeal  and  error  <8=>628  (3)— Objections 
that  reporter's  transcript  was  not  lodg- 
ed within  time  waived  by  affirmative 
action  indicating  consent. 

A  respondent  will  be  held  to  have  waived  the 
objection  that  the  reporter's  transcript  of  the 
testimony  was  not  lodged  within  the  time  pre- 
scribed by  the  order  of  the  trial  judge,  or  an 
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extensfjn  thereof,  by  affirmative  action  on  his 
part  indicating  consent  to  its  settlement  or  use 
thereof  for  any  purpose  after  settlement. 

6.  Appeal  and  bbbob  <§=>553(2)  —  Amend- 
ments UNDER  STIPULATION  MAT  BE  INCOR- 
PORATED IN  BEPOBTKB'8  TRANSCRIPT  BT  BET- 
SBENCK. 

The  amendments  to  a  reporter's  transcript 
may  be  incorporated  therein  by  a  reference,  in 
the  court's  order  settling  the  transcript,  to  a 
stipulation  of  the  parties  designating  the  amend- 
ments, where  the  proposed  amendments  are 
easily  identified,  in  the  absence  of  a  statute  or 
rule  of  court  requiring  that  the  corrections  be 
made  in  the  transcript  itself  before  settlement. 

Appeal  from  District  Court,  Benewah 
County;  R.  N.  Dunn,  Judge. 

Action  by  Frank  Robinson  and  others 
against  the  St  Maries  Lumber  Company 
and  another.  Judgment  for  plaintiffs,  and 
defendants  appeal.  On  motion  to  dismiss 
appeal  and  to  strike  transcript  Motion 
denied. 

Wm.  D.  Keeton,  of  St  Maries,  J.  B.  Hogan, 
of  Coeur  d'Alene,  and  Cannon  ft  Ferris,  of 
Spokane,  Wash.,  for  appellants. 

R.  B.  Norrls,  of  St  Maries,  and  McFar- 
land  ft  McFarland,  of  Coeur  d'Alene,  for  re- 
spondents. 

RICE,  J.  Respondents  more  to  dismiss 
the  appeal  of  G.  A.  Branson  upon  the  ground 
that  the  notice  of  appeal  was  not  signed  by 
Branson  or  by  J.  B.  Hogan,  his  attorney, 
but  that  the  name  of  J.  B.  Hogan  was  signed 
to  the  same  by  Cannon  &  Ferris,  or  one  of 
them,  and  that  Cannon  &  Ferris  were  not 
resident  attorneys  of  the  state  of  Idaho. 

[1]  This  contention  cannot  be  sustained. 
It  was  shown  by  affidavit  that  Hogan  author- 
ized his  name  to  be  signed  to  the  notice  of 
appeal  by  Cannon  &  Ferris.  The  signature  of 
Hogan  to  the  notice  of  appeal,  made  by  his 
authority,  Is  sufficient  Woods  v.  Walsh,  7 
N.  D.  376,  75  N.  W.  767. 

[2]  A  motion  is  made  to  dismiss  the  ap- 
peal upon  the  ground  that  the  notice  of  ap- 
peal does  not  specify  the  judgment  from 
which  the  appeal  Is  taken.  The  notice  refers 
to  the  judgment  as  having  been  signed  and 
entered  on  the  31st  day  of  August  1918. 
The  judgment  contained  in  the  transcript  Is 
dated  August  31,  1918,  but  was  filed  Septem- 
ber 4,  1918.  It  is  plain  that  there  was  but 
one  final  judgment  entered  in  the  cause.  The 
notice  of  appeal  in  this  respect  is  sufficient 
to  designate  the  judgment  from  which  the  ap- 
peal is  taken.  Anderson  v.  Goff,  72  Cal.  65, 13 
Pac.  73,  1  Am.  St  Rep.  34 ;  Paul  v.  Cragnaz, 
25  Nev.  293,  69  Pac.  857,  60  Pac.  983,  47  L.  R. 
A.  540;  State  v.  Hanlon,  32  Or.  95,  48  Pac. 
353;  McConnell  v.  Spicker,  13  S.  D.  406,  83 
N.  W.  435. 


[3]  It  Is  also  nrged  that  the  appeal  should 
be  dismissed  because  a  former  appeal  bad 
been  perfected,  and  that  necessarily  only  the 
first  appeal  gives  jurisdiction  to  this  court. 
Upon  suggestion  of  diminution  of  the  record, 
a  copy  of  the  former  notice  of  appeal  was 
brought  to  this  court  and  also  copy  of  an 
undertaking.  These  records,  however,  fall 
to  show  that  the  former  appeal  was  per- 
fected. It  does  not  appear  that  an  under- 
taking for  costs  on  appeal  was  filed.  The 
undertaking  shown  by  the  record  was  only 
for  stay  of  proceedings.  The  first  appeal, 
therefore,  was  ineffectual  for  any  purpose. 
Welser  River  Fruit  Ass'n  v.  Feitham,  31 
Idaho,  633, 175  Pac.  583.  • 

[4]  Respondents  also  urge  as  ground  for 
dismissal  that  the  undertaking  on  appeal  was 
dated  November  21,  1918,  and  recites  that  It 
is  given  in  consideration  of  an  appeal  al- 
ready taken,  while  the  notice  of  appeal  was 
filed  November  23,  1918. 

In  Zlenke  v.  N.  P.  Ry.  Co*  7  Idaho,  746, 
65  Pac  431,  It  was  held  that  an  undertaking 
on  appeal  Is  not  executed  until  filed  with  the 
clerk,  and  Is  sufficient  where  it  Is  shown  that 
the  undertaking  was  filed  simultaneously 
with  the  notice  of  appeal,  although  It  ap- 
pears to  have  been  signed  upon  a  date  pre- 
vious thereto,  but  after  the  order  appealed 
from  had  been  made  and  entered. ' 

This  ground  of  motion  to  dismiss  the  ap- 
peal is  without  merit 

Respondents  also  move  to  strike  the  re- 
porter's transcript  from  the  record,  for  the 
following  reasons:  (1)  That  the  same  was 
not  lodged  with  the  clerk  of  the  lower  court 
within  the  time  provided  therefor  by  the 
order  of  the  trial  court  or  judge,  or  any  ex- 
tension of  the  time  granted  by  the  judge  or 
court;  (2)  that  the  record  does  not  show 
that  the  reporter's  transcript  of  the  testi- 
mony was  served  upon  respondents,  or  their 
attorney,  within  the  time  provided  therefor 
by  law;  (3)  that  the  transcript  of  the  testi- 
mony was  not  settled  by  the  trial  court  or 
judge  as  required  by  the  statute. 

The  record  shows  that  the  order  for  re- 
porter's transcript  was  made  on  April  5, 1918, 
and  that  it  directed  the  reporter  to  com- 
plete and  lodge  his  transcript  of  the  testi- 
mony with  the  clerk  within  30  days  from  the 
date  of  the  order.  The  transcript  is  Indorsed 
as  lodged  October  15,  1918.  On  November 
22,  1918,  a  stipulation  between  the  parties 
was  filed,  in  which  it  was  stipulated  and 
agreed  that  the  reporter's  transcript  was 
received  by  appellants  October  15,  1918,  and 
served  upon  respondents  October  16,  1918. 
This  stipulation  provided  that  the  trans- 
cript might  be  corrected  in  certain  particu- 
lars, and  that  with  the  exception  of  the  pro- 
posed corrections  It  was  correct  and  might 
be  settled  and  allowed.  On  the  same  day 
the  trial  court  made  the  following  order : 
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"The  transcript  of  the  testimony  in  the  case 
having  been  served  and  filed  aa  provided  for  by 
law  in  the  above-entitled  action,  and  the  appel- 
lant and  respondents  having  pointed  out  no  er- 
rors, except  such  as  are  stipulated,  pursuant  to 
stipulation  of  counsel: 

"It  is  ordered,  that  the  transcript  of  the  testi- 
mony transcribed  by  the  reporter  in  this  action 
be  and  it  is  hereby  settled  and  allowed  and  is 
hereby  certified  by  me  to  be  the  transcript  of 
the  evidence  offered,  taken  and  transcribed  in 
this  action." 

T5]  With  reference  to  the  first  ground 
urged  for  striking  the  transcript,  It  may  be 
stated  that  by  stipulating  that  it  might  be 
settled  by  the  trial  court,  respondents  waived 
the  objection  that  It  was  not  lodged  with  the 
clerk  within  the  time  ordered  by  the  trial 
Judge  or  some  extension  thereof. 

In  the  case  of  Boise-Payette  Lumb.  Go.  v. 
McCarthy,  31  Idaho,  306,  170  Pac.  920,  ob- 
jection was  made  to  the  settlement  of  the 
reporter's  transcript  on  the  ground  that  serv- 
ice of  the  same  was  not  made  within  the 
time  prescribed  by  the  statute,  and  we  held 
that  the  court  was  bound  to  sustain  the  ob- 
jection ;  but  it  was  pointed  out  in  that  case 
that  the  question  as  to  whether  such  serv- 
ice, within  the  time  prescribed  by  the  statute, 
might  be  waived,  was  not  under  considera- 
tion. See  Coast  Lumb.  Co.  v.  Wood,  18  Idaho, 
28, 108  Pac.  336. 

The  language  of  C.  S.  §  6886,  with  refer- 
ence to  the  time  within  which  a  reporter's 
transcript  must  be  completed  and  lodged  with 
the  clerk  of  the  district  court,  Is  similar  to 
the  language  employed  in  Rev.  Stats.  $  4441, 
prescribing  the  time  within  which  the  state- 
ment of  the  case  on  motion  for  new  trial 
must  be  prepared  and  served  on  the  adverse 
party.  Similar  language  Is  also  found  in 
Rev.  Stats,  f  4430,  with  reference  to  the 
time  within  which  a  "Graft  of  a  bill  of  ex- 
ceptions must  be  prepared  and  served  upon 
the  adverse  party.  The  following  cases  were 
decided  while  the  Revised  Statutes  were  in 
force: 

In  Hoehnan  v.  New  York  Dry  Goods  Co.,  8 
Idaho,  66,  67  Pac.  796,  it  is  said: 

"An  investigation  of  the  authorities  discloses 
that  when  there  is  an  objection  or  protest  to 
the  settlement  of  the  statement,  as  was  the 
case  here,  the  court  has  no  jurisdiction  to  ex- 
tend the  time,  or  settle  the  statement  if  the 
statutory  time  has  elapsed,  and  hence  it  is  not 
a  matter  of -discretion." 

In  the  case  of  Swartz  v.  Davis,  9  Idaho, 
238,  74  Pac.  800,  It  is  said: 

"After  the  time  has  expired  for  serving  and 
filing  a  proposed  statement  or  bill  of  excep- 
tions, the  judges  or  court  had  no  power  to  ex- 
tend the  time." 

In  that  case  It  does  not  appear  that  re- 
spondent took  any  action  by  which  he  con- 
sented to  the  settlement  or  waived  service 


of  statement  after  the  expiration  of  the  time. 

In  the  case  of  Sandstrom  v.  Smith,  11 
Idaho,  779,  84  Pac.  1060,  the  appeal  was 
from  an  order  of  the  trial  court,  In  which  it 
granted  an  extension  of  time  for  preparation 
of  bill  of  exceptions  and  statement  on  motion 
for  a  new  trial.  The  application  for  exten- 
sion was  not  made  until  the  previous  time 
granted  had  expired.  It  was  held  that  the. 
court  had  no  power  to  grant  an  extension. 

In  the  case  of  bimpson  v.  Pioneer  Irriga- 
tion Dist,  17  Idaho,  435,  106  Pac.  1,  exten- 
sions of  time  for  the  preparation  of  state- 
ment on  motion  for  new  trial  had  been  grant- 
ed by  the  trial  judge,  after  the  time  previous- 
ly allowed  had  expired,  upon  stipulation  of 
counsel  In  the  case.  It  was  held  that  It  would 
not  be  presumed  that,  by  merely  entering 
into  a  stipulation  extending  the  time  for 
preparing  such  statement  and  bill  of  ex- 
ceptions, they  intended)  to  confer  jurisdic- 
tion upon  the  Judge  or  court  that  had  there- 
tofore been  lost  Respondent  In  that  case  ob- 
jected to  the  settlement  of  the  statement  by 
the  trial  Judge,  and  it  was  held  that  fie 
properly  refused  to  settle  the  same. 

In  Bank  of  Commerce  v.  Baldwin,  14 
Idaho,  75,  93  Pac.  504,  17  L.  R.  A.  (N.  S.)  676, 
it  is  said: 

"The  trial  court  had  made  an  order  extending 
the  time  for  preparing  the  statement  to  June  7, 
1906.  Thereafter  a  further  order  was  made, 
but  the  second  order  was  not  made  until  after 
the  expiration  of  the  time  allowed  by  the  first 
order.  When  the  statement  was  presented  for 
settlement,  on  motion  of  the  adverse  party,  the 
same  was  stricken  from  the  files,  and  the  court 
refused  to  settle  it  on  the  ground  that  it  had  not 
been  presented  in  time  and  that  the  court  had 
lost  jurisdiction  to  settle  or  allow  it  The  ac- 
tion of  the  court  was  clearly  correct  and  in 
conformity  with  the  repeated  decisions  of  this 
court" 

In  Stufflebeam  v.  Montgomery,  3  Idaho,  20, 
26  Pac.  125,  It  appeared  that  the  bill  of  ex- 
ceptions was  served  after  the  time  provided 
by  statute  for  such  service  had  expired,  but 
after  the  service  the  attorneys  for  respondents 
certified  that  the  proposed  bill  of  exceptions 
was  correct,  and  It  was  settled  by  the  district 
judge.  In  the  opinion  it  is  said: 

"The  record  contains  no  objection  or  excep- 
tion by  respondents  to  the  settlement  of  said 
bill  of  exceptions,  nor  to  its  being  submitted  to 
the  judge  at  the  hearing  of  the  motion  for  new 
trial.  The  respondents  had  knowledge  of  the 
fact  that  appellants  would  apply  to  the  judge 
to  have  said  bill  of  exceptions  settled.  Re- 
spondents' attorneys  certified  to  the  correctness 
of  said  bill  of  exceptions,  and  permitted  it  to 
be  used  on  the  hearing  of  appellants'  motion  for 
new  trial,  without  objection.  The  respondents, 
by  said  acts,  waived  their  right  to  said  objec- 
tion." 

The  case  of  First  Natl  Bank  v.  Shaw,  24 
Idaho,  134,  132  Pac.  802,  was  decided  after 
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the  law  now  In  force  with  reference  to  the 
method  of  taking  appeals  to  this  court  was 
enacted.  In  that  case  it  Is  said : 

"The  first  question  presented  is  a  motion  that 
the  bill  of  exceptions  be  stricken  from  the  tran- 
script, upon  the  ground  that  such  bill  of  excep- 
tions was  neither  served  nor  settled  within  the 
time  allowed  by  the  statute  or  order  of  the 
.court  or  judge.  It  will  be  observed  that  the 
record  shows  that  the  bill  of  exceptions  was  set- 
tled the  29th  day  of  October,  1912,  by  the  judge 
of  said  district  court.  The  record  does  not  show 
that  any  objections  were  made  at  the  time  of  the 
settlement,  that  such  bill  of  exceptions  had  not 
been  served,  and  this  court  will  presume  that 
such  service  was  made. 

"There  is  also  attached  to  the  bill  of  excep- 
tions a  stipulation,  wherein  counsel  for  the  re- 
spective parties  agreed  that  the  bill  of  excep- 
tions is  correct  as  engrossed,  and  that  the  same 
was  allowed  and  agreed  to  by  the  respective 
counsel. 

"Under  these  facts,  we  are  of  the  opinion 
that  it  is  too  late  to  raise  this  question  for  the 
first  time  in  this  court,  and  that  the  respondents 
are  estopped  from  raising  the  same  by  reason  of 
the  stipulation.  Where  a  bill  of  exceptions  is 
questioned,  counsel  for  respondent  should  call 
the  trial  court's  attention  to  the  defect  and  pre- 
sent such  questions  to  the  trial  judge  for  con- 
sideration. The  appellant  is  entitled  to  have  a 
hearing  upon  the  objections,  and,  if  such  objec- 
tions are  not  made  at  that  time,  they  cannot  be 
first  made  in  this  court." 

While  the  foregoing  opinions  may  be  and 
probably  are  contradictory  and  confusing, 
we  think  the  true  rule  Is  as. follows:  The 
matter  is  not  jurisdictional,  but  If  the  re- 
porter's transcript  of  the  testimony  be  not 
lodged  with  the  clerk  within  (he  time  pre- 
scribed in  the  order  of  the  judge,  or  an  ex- 
tension thereof,  granted  before  the  expira- 
tion of  the  time  already  allowed,  upon  proper 
and  seasonable  objection  to  the  trial  judge 
he  should  refuse  to  settle  the  transcript,  un- 
less it  be  shown  that  the  lapse  of  time  occur- 
red without  fault  on  the  part  of  appellant. 
Bat  the  respondent  will  be  held  to  have 
waived  the  objection  that  the  transcript  was 
not  lodged  In  time  by  any  affirmative  action 
Indicating  consent  to  Its  settlement,  or  the 
use  thereof  for  any  purpose  after  settlement 
▲  stipulation  entered  Into  by  the  respondent, 


consenting  to  the  settlement  of  the  trans- 
cript, constitutes  such  affirmative  action,  and 
is  a  waiver  of  the  objection  that  the  trans- 
cript was  not  lodged  in  time. 

The  grounds  for  a  motion  to  strike  a  trans- 
cript should  appear  upon  the  record  Itself, 
and  are  not  properly  presented  to  this  court 
In  a  new  and  original  proceeding,  the  deter- 
mination of  which  may  require  a  finding  of 
fact  by  this  court  upon  evidence  presented 
outside  the  record. 

The  second  ground  for  striking  the  trans- 
cript is  without  merit  The  record  discloses 
that  the  service  was  made  within  the  time 
required  by  statute. 

[I]  Lastly,  It  Is  objected  that  ,  the  trans- 
cript was  not  settled  by  the  trial  court  as 
required  by  the  statute.  This  ground  Is  not 
well  taken.  The  point  made  Is  that  attorneys 
for  appellants  and  respondents  having  stipu- 
lated that  there  were  certain  errors  In  the 
transcript  as  lodged,  the  transcript  must  be 
amended  by  making  the  corrections  designat- 
ed and  settled  as  amended.  This,  of  course, 
is  proper  practice,  but  the  trial  judge  Is  not 
bound  to  accept  the  proposed  amendments, 
even  though  agreed  to  by  both  appellant  and 
respondent  It  Is  his  duty  to  make  the  re- 
porter's transcript  speak  the  truth. 

We  think,  however,  that  It  was  the  In- 
tention by  this  order  to  approve  the  sug- 
gested corrections,  and  Incorporate  them  In 
the  statement  by  reference  to  the  stipulation, 
and,  as  ao  amended  by  reference,  to  settle  the 
transcript.  The  stipulated  corrections  may 
be  considered  as  Incorporated  in  the  court's 
order  by  reference  thereto.  The  transcript 
in  this  case,  therefore,  was  settled  as  amend- 
ed. This  practice  Is  not  to  be  commended  on 
account  of  liability  to  confusion,  but  In  this 
case  the  proposed  amendments  are  easily 
identified,  and  we  cannot  hold  that  the  trans- 
cript was  not  settled.  Especially  are  we  con- 
strained to  reach  this  conclusion  In  view  of 
the  fact  that  we  have  no  statute  or  rule  of 
this  court  prescribing  the  method  by  which 
the  proposed  corrections  must  be  Incorpo- 
rated into  the  transcript  before  settlement 

The  motions  to  dismiss  the  appeal  and 
strike  the  transcript  are  denied. 

MORGAN,  O.  J.,  and  BUDGE,  J„  concur. 
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In  re  BATTM. 


(Supreme  Court  of  Idaho.   Jan.  13,  1920.) 

1.  Attorney  and  client  «J=»49— Natubi  or 

DISBABKBNT  PROCKDINO  STATED. 

A  proceeding  brought  for  the  purpose  of 
procuring  disbarment  of  an  attorney  is  not  a 
lawsuit  between  parties  litigant.  It  is  in  the 
nature  of  an  inquest  or  inquiry  as  to  the  con- 
duct of  the  accused. 

2.  Attorney  and  client  <8=>49 — Disbarment 
proceeding  is  "civil,"  and  rot  criminal. 

A  disbarment  proceeding  is  civil  rather 
than  criminal  in  its  nature. 

[Ed.  Mote.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Civil  Ac- 
tion—Case—Suit, etc.] 

8.  Attorney  and  client  4=»53(2) — Chabges 
of  official  misconduct  must  be  estab- 
lished bt  oleab  pbepondebance  of  the 
evidence. 

In  disbarment  proceedings  charges  of  offi- 
cial misconduct  must  be  established  by  a  clear 
and  undoubted  preponderance  of  the  evidence. 

4.  Attorney  and  client  *=»38— Pbosecut- 
ino  action  against  village  by  village 
attorney  not  ground  fob  disbarment  un- 
der the  circumstances. 

It  is  improper  for  a  village  attorney  to  in- 
stitute and  prosecute  an  action  against  the  vil- 
lage during  the  continuance  of  his  term  of  of- 
fice, but  where  it  appears  that  the  village,  at- 
torney applied  to  the  board  of  trustees  of 
the  village  for  and  was  granted  permission  to 
file  an  action  against  the  village,  and  it  is 
shown  that  he  acted  in  good  faith,  he  should  not 
be  disbarred. 

5.  Attorney  and  client  4=944(1)  —  When 
representation  of  conflicting  interests 
is  not  ground  for  disbarment. 

Under  a  charge  that  an  attorney  at  law  has 
represented  conflicting  interests  in  an  action, 
where  it  appears  that  the  accused  acted  in 
good  faith,  without  improper  or  corrupt  mo- 
tives, and  it  is  not  shown  that  any  injury  re- 
sulted to  his  client,  cause  for  disbarment  does 
not  exist. 

6.  Attorney  and  client  <8=»89  —  Criminal 
misconduct  unconnected  with  office  not 
ordinarily  ground  fob  disbarment  pri- 
or to  conviction. 

Ordinarily  a  charge  that  an  attorney  has 
been  guilty  of  criminal  misconduct  should  not 
be  treated  as  ground  for  disbarment,  where 
the  misconduct  is  unconnected  with  the  pros- 
ecution of  his  office  as  an  attorney,  until  he 
has  been  convicted  of  a  felony  or  a  misdemean- 
or involving  moral  turpitude. 

7.  Attorney  and  client  «=»39— When  crim- 
inal MISCONDUCT  UNCONNECTED  WITH  OF- 
FICE IS  GROUND  FOB  DISBARMENT  PRIOR  TO 
CONVICTION. 

A  charge  of  criminal  misconduct  against  an 
attorney,  unconnected  with  the  prosecution  of 
his  office,  in  order  to  be  a  sufficient  ground  for 
disbarment  before  conviction  in  a  proper  court, 


must  be  of  a  nature  Involving  inherent  dishon- 
esty and  of  such  a  character  as  to  render  one 
unworthy  to  hold  the  office  of  attorney. 

8.  Attorney  and  client  <J=>52— Charges  in 

DISBARMENT  PROCEEDING  SHOULD  BB  FULLY 
STATED  AND  MATTERS  NOT  SPECIFIED  NEED 
NOT  BE  DEFENDED. 

An  attorney  against  whom  disbarment  pro- 
ceedings are  instituted  is  entitled  to  have  the 
charges  fully  stated,  and  is  not  required  to  de- 
fend against  or  explain  any  matter  not  specified 
in  the  charges. 

Morgan,  C.  J.,  dissenting. 

Original  proceeding  to  disbar  %.  B.  Baum. 
Proceeding  dismissed. 

J.  M.  Stevens  and  J.  H.  Peterson,  both  of 
Pocatello,  E.  R,  Dampier,  of  Rupert,  R.  S. 
Anderson  and  C.  T.  Cotant,  both  of  American 
Falls,  W.  T.  Stafford  and  W.  G.  Blssell,  both 
of  Gooding,  T.  Bailey  Lee,  of  Burley,  and 
Edwin  Snow  and  Karl  Paine,  both  of  Boise, 
for  accused. 

James  P.  Pope,  Asst.  Atty.  Gen.,  and  Baird 
ft  Davis,  of  Pocatello,  appearing  by  request 
of  the  court 


RICE,  J.  Affidavits,  properly  verified, 
were  filed  with  the  court  charging  O.  R. 
Baum,  an  attorney  of  this  court,  with  un- 
professional conduct  The  court  thereupon 
directed  that  the  charges  be  formulated  and 
a  citation  Issued  directing  the  accused  to 
appear  and  answer  at  a  certain  date.  In  all 
16  charges  were  made.  An  answer  was  filed 
denying  all  of  the  charges,  and  the  matter 
was  referred  to  Hon.  EL  F.  Ensign,  one  of 
the  Judges  of  the  Fourth  judicial  district  to 
take  the  testimony.  Testimony  was  intro- 
duced with  reference  to  all  the  charges,  ex- 
cept the  fourteenth.  After  the  record  was 
transcribed  the  referee  made  bis  return  to 
this  court  finding  generally  that  charges  Nos. 
2  and  15  were  sustained,  and  that  charge  No. 
11  was  sustained  subject  to  the  Judgment  of 
this  court  as  to  whether  a  cause  for  disbar- 
ment was  stated  therein,  and  that  all  the 
other  charges  were  not  sustained.  With  re- 
gard to  charge  No.  11,  we  do  not  think  It  Is 
sufficient  in  substance,  nor  did  the  evidence 
introduced  thereunder  show  any  cause  for 
disbarment 

We  have  examined  the  record  of  the  testi- 
mony with  great  care.  With  reference  to 
charges  Nos.  3,  4,  8,  8,  10,  13,  and  16,  it  is 
sufficient  to  say  that  the  charges  were  noc 
sustained.  With  reference  to  the  other 
charges  we  will  make  such  comments  as  they 
seem  to  require. 

[1, 2]  At  the  hearing  before  the  referee 
there  seemed  to  be  some  misconception  as  to 
the  nature  of  this  proceeding.  It  is  not  a 
lawsuit  between  parties  litigant  It  is  rather 
In  the  nature  of  an  inquest  or  inquiry  as  to 
the  conduct  of  the  accused.    Bar  Ass'n  v. 
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Casey,  211  Mass.  187,  97  N.  E.  751,  39  L.  B. 
A.  (N.  S.)  116,  Ann.  Caa.  19i3A,  1228;  In  re 
Wourms,  31  Idaho,  291,  170  Pac.  919.  It  Is 
not  a  criminal  proceeding,  but  Is  rather  one 
of  a  civil  nature.  Wernlmont  v.  State,  101 
Ark.  211,  142  8.  W.  194,  Ann.  Cas.  1913D, 
1156;  State  t.  Mosber,  128  Iowa,  82,  103  N. 
W.  105,  5  Ann.  Cas.  984;  Ex  parte  Wall,  107 
U.  S.  265,  2  Sup.  Ct  569,  27  L>.  Ed.  552. 

[»]  It  may  be  stated  to  be  a  well-settled 
rule  In  disbarment  proceedings  that  charges 
of  official  misconduct  must  be  established  by 
a  clear  and  undoubted  preponderance  of  the 
evidence.  In  re  Sherln,  27  S.  D.  232,  130 
N.  W.  761,  40  Lu  B.  A.  (N.  S.)  801,  Ann.  Cas. 
1913D,  446. 

Tested  by  this  rule,  charge  No.  1  is  not 
sustained. 

Charge  No.  2  was  In  effect  that  Baum  had 
collected  $40  from  Peyton  B.  Harris  on  a 
judgment  obtained  against  him  by  the  Aber- 
deen Springfield  Canal  Company;  that  the 
matter  was  thereafter  adjusted  by  a  promis- 
sory note,  executed  in  settlement  of  the  In- 
debtedness, but  no  credit  was  given  Harris 
for  the  $40  which  he  had  paid,  and  that  in- 
terest was  calculated  on  the  total  Judgment 
and  Included  in  the  note  at  the  rate  of  12 
per  cent  per  annum.  In  his  verified  answer 
to  this  charge,  the  accused  denied  that  Har- 
ris had  paid  him  at  any  time  the  sum  of  $40, 
or  any  other  amount  upon  the  judgment 
Upon  the  hearing  before  the  referee  when 
letters  from  the  accused  to  Harris  were  in- 
troduced, showing  that  Harris  was  entitled 
to  credit  of  $40,  Baum  admitted  that  he  had 
received  the  money  and  offered  to  give,  his 
check  to  Harris  in  settlement  of  the  demand. 
His  explanation  of  this  situation  is  that  at 
the  time  of  the  institution  of  the  disbarment 
proceedings  he  had  forgotten  about  Harris 
having  paid  him  the  $40,  and  that  upon  the 
first  examination  of  his  office  flies  he  failed 
to  discover  he  had  acknowledged  receipt  of 
the  same,  and  first  discovered  his  error  when 
the  disbarment  proceedings  were  In  progress. 
In  further  explanation  of  this  matter  he 
claims  that  he  was  handling  a  great  number 
of  matters  in  his  office,  and  that  his  clerks 
and  stenographers  would  write  many  of  his 
letters  without  dictation,  and  he  had  con- 
'  fldence  in  them  and  their  ability  to  properly 
perform  their  work,  and  that  he  often  signed 
letters  as  a  matter  of  form  or  after  a  hur- 
ried examination.  It  further  appears  from 
the  testimony  that  the  $40  was  not  paid  to 
the  company,  but  was  retained  by  Baum. 

From  the  explanation  given  by  the  accused, 
it  must  be  conceded  that  the  affairs  of  his 
office  were  conducted  negligently  and  care- 
lessly, but  we  accept  his  explanation.  The 
power  of  disbarment  is  one  which  should  be 
exercised  with  caution,  and  with  due  regard 
to  the  serious  consequences  which  may  fol- 
low from  an  exercise  of  the  power.  In  re 
Wourms,  supra;  In  re  Wall,  supra. 

Moreover,  It  does  not  appear  that  Harris 


niade  demand  upon  Mr.  Baum  to  give  him 
the  $40  credit  or  cause  it  to  be  given  him  by 
the  company.  C.  S.  g  6578,  suod.  5,  provides 
that  an  attorney  may  be  removed  or  suspend- 
ed for  failure,  within  ten  days  after  written 
demand  and  tender  of  fees  due  from  his 
client  to  pay  over  or-  deliver  any  money  or 
other  property  belonging  to  his  client  which 
he  shall  have  received  In  his  office  of  attor- 
ney In  the  course  of  collection  or  settlement 
of  any  claim  or  demand.  Harris  was  not 
Baum's  client  It  would  seem  that  a  demand 
in  this  case  would, be  even  more  necessary 
than  If  the  relation  of  attorney  and  client 
had  existed. 

[4]  The  fifth  charge  was  that  while  acting 
as  city  attorney  of  American  Falls,  the  ac- 
cused brought  an  action  on  behalf  of  and  as 
attorney  for  W.  T.  Oliver  against  the  village 
of  American  Falls,  the  title  of  the  action  be- 
ing W.  T.  Oliver  et  aL,  Plaintiffs,  v.  John 
Colder  and  the  Village  of  American  Falls  et 
al.,  Defendants;  that  the  accused  wrongfully 
and  knowingly  advised  the  board  of  trustees 
of  said  village  of  American  Falls  to  default 
In  said  action,  which  advice  was  contrary 
to  and  against  the  public  Interests  of  the  said 
village. 

The  duties  of  a  dty  or  village  attorney  are 
prescribed  by  C.  S.  §  4065,  which  reads  as 
follows: 

"The  dty  or  village  attorney  shall  be  the  le- 
gal adviser  of  the  council'  and  board  of  trus- 
tees. '  He  shall  commence,  prosecute  and  de- 
fend all  suits  and  actions  necessary  to  be  com- 
menced, prosecuted  or  defended  on  behalf  of  the 
corporation,  or  that  may  be  ordered  by  the  coun- 
cil or  board  of  trustees.  When  requested,  he 
shall  attend  meetings  of  the  council  or  board, 
and  give  them  his  opinion  upon  any  matters 
submitted  to  him,  either  orally  or  in  writing  as 
may  be  required." 

By  his  answer  Baum  admits  that  he  was 
village  attorney  at  the  time  in  question,  and 
that  he  brought  the  action  referred  to  in  the 
charge,  but  states  that  before  filing  such  ac- 
tion he  appeared  before  the  village  board  in 
regular  session  and  stated  to  the  members 
thereof  that  Oliver  was  his  father-in-law  and 
desired  him  to  bring  the  action  and  asked  the 
board  to  be  relieved  of  his  obligation,  If  any 
there  was,  to  appear  for  the  village  in  such 
case,  and  also  asked  permission  to  file  the 
action  for  Oliver,  and  that  the  board  gave 
its  consent  It  appears  by  a  preponderance 
of  the  evidence  that  he  did  not  advise  the 
members  of  the  board  to  suffer  a  default  in 
the  case. 

In  view  of  the  statutory  duties  of  a  vil- 
lage attorney,  the  Impropriety  of  his  bringing 
an  action  against  the  village  Is  apparent,  as 
is  also  the  futility  of  seeking  to  be  relieved 
of  his  duties  by  action  of  the  board  of  trus- 
tees of  the  village.  These  duties  are  pre- 
scribed by  statute.  The  members  of  the  vil- 
lage board  were  agents  of  the  village,  charged 
with  statutory  duties  the  same  as  the  ac- 
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cased.  The  board  did  not  create  or  Impose 
Ms  duties  upon  him;  neither  could  they  re- 
lieve him  thereof.  Under  the  statute  it  was 
his  duty  to  defend  all  actions  brought  against 
the  village.  But  in  this  matter  the  accused 
appears  to  have  acted  In  ignorance  of  his 
duty  rattier  than  In  bad  faith. 

[S]  Charge  No.  6  Is  of  a  similar  nature.  It 
is  as  follows: 

"That  in  the  case  of  Spencer  L.  Baird  v. 
Board  of  County  Commissioners  of  Power  Coun- 
ty, 81ed  in  the  district  court  of  the  Fifth  judi- 
cial district  of  the  state  of  Idaho,  in  and  for 
Power  county,  you  acted  as  the  attorney  for 
the  independent  highway  district  No.  1  of  Power 
county,  and  as  attorney  for  the  board  of  county 
commissioners  of  Power  county,  in  which  the 
interests  of  the  two  boards  were  conflicting,  and 
the  success  of  one  would  inevitably  be  detri- 
mental to  the  welfare  of  the  other,  all  of 
which  more  folly  appears  in  the  records  and 
files  in  the  said  case." 

The  accused  was  attorney  for  the  highway 
district  The  highway  district  and  the  coun- 
ty had  attempted  to  enter  Into  a  contract  by 
which  the  highway  district  constructed  a  por- 
tion of  a  certain  highway  for  the  county. 
Thereafter  the  highway  district  presented  its 
claim  against  the  county  for  the  cost  of  such 
construction,  and  the  same  was  allowed  by 
the  commissioners.  Spencer  L.  Baird,  county 
attorney,  appealed  from  the  action  of  the 
board  In  allowing  the  claim.  Baird  had  a 
partner,  Davis,  who  was  attorney  for  an- 
other highway  district  In  the  same  county. 
Upon  the  appeal  being  taken,  the  board  of 
commissioners  passed  a  resolution  reciting 
that  It  appeared  to  the  board  that  Ben  W. 
Davis,  law  partner  of  Baird,  was  regularly 
employed  counsel  of  highway  district  No.  2, 
and  that  Baird,  by  reason  of  that  fact,  was 
financially  interested,  and,  deeming  It  neces- 
sary to  employ  other  counsel,  it  was  ordered 
that  the  firm  of  Bissell  &  Baum  be  employed 
to  act  for  the  said  board  In  all  matters  con- 
cerning the  settlement  of  the  account  be- 
tween highway  district  No.  1  and  Power 
county. 

It  requires  no  discussion  to  show  that  the 
interests  of  the  highway  district  and  the 
county  were  conflicting.  By  filing  its  claim 
against  the  county,  the  highway  district  was 
making  an  adverse  claim.  The  board  of 
commissioners  may  have  thought  the  claim 
was  a  Just  one,  and  ordered  it  paid,  but 
clearly  it  was  not  within  Its  province  to  em- 
ploy counsel  in  an  attempt  to  aid  a  claimant 
to  recover  money  from  the  county. 

C.  S.  |  3505,  Is  as  follows: 

"No  county  officer  must,  except  for  his  own 
services,  present  any  claim,  account  or  demand 
for  allowance  against  the  county,  or  in  any 
way  advocate  the  relief  asked  on  the  claim 
or  demand  made  by  another. 

"Any  citizen  and  taxpayer  of  the  county  in 
which  he  resides  may  appear  before  the  board 
and  oppose  the  allowance  of  any  claim  or  de- 
mand made  against  the  county." 
186  P.-59 
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C.  S.  |  8512,  provides  that  upon  appeal 
from  the  board  of  county  commissioners  to 
the  district  court  the  matter  must  be  heard 
anew.  Not  only  was  the  board  of  commis- 
sioners, under  section  3505,  supra,  prohibited 
from  in  any  way  advocating  the  relief  asked 
on  a  claim  or  demand  made  against  the  coun- 
ty, but  under  section  3512,  when  an  appeal 
is  taken  to  the  district  court  from  Its  action 
allowing  a  claim  against  the  county,  it  oc- 
cupies a  position  similar  to  that  of  a  judge  of 
an  Inferior  court  from  which  an  appeal  has 
been  taken. 

We  cannot  do  otherwise  than  express  our 
disapproval  of  the  course  pursued  by  the  ac- 
cused. However,  it  does  not  appear  that  any 
compensation  was  paid  to  Mr.  Baum  out  of 
the  county  treasury  for  his  services.  As  at- 
torney for  the  highway  district,  he  had  a 
right  to  appear  before  the  district  court  and 
press  the  claim  of  the  district  to  the  same 
extent  that  he  had  a  right  to  urge  its  allow- 
ance by  the  board  of  commissioners. '  No  con- 
cealment was  used,  and  It  appears  from  the 
record  that  Mr.  Baum  supposed  he  was  act- 
ing with  due  regard  to  the  ethics  of  the  pro- 
fession. 

Under  charges  of  this  kind,  where  It  ap- 
pears that  the  accused  acted  in  good  faith, 
without  improper  or  corrupt  motives,  and  it 
is  not  shown  that  any  injury  resulted  to  his 
client,  cause  for  disbarment  does  not  exist 
In  re  Collins,  147  Cal.  8,  81  Pac.  220 ;  In  re 
Johnson,  27  S.  D.  386,  131  N.  W.  453,  6  O.  J. 
590,  591. 

In  the  seventh  charge  Baum  is  alleged  to 
have  attempted  to  force  one  William  Kercher 
to  release  a  mortgage  which  Kercher  held 
against  the  accused  on  certain  lots  In  the  vil- 
lage of  American  Falls,  and  with  using  his 
office  as  prosecuting  attorney  of  Power  coun- 
ty to  Intimidate  Kercher  by  threatening  to 
have  him  arrested  and  imprisoned,  and  with 
writing  threatening  and  Improper  letters  to 
Kercher  to  wrongfully  require  him  to  release 
said  mortgage  without  payment 

With  reference  to  this  charge,  it  may  be 
stated  that  the  evidence  shows  that  the  re- 
lease of  the  mortgage  by  Kercher  was  not 
procured  by  threat  or  intimidation,  but  while 
the  matters  involved  In  the  transaction  were 
pending  it  was  shown  that  the  accused  wrote 
and  sent  to  Kercher  a  letter  containing  the 
following: 

"Unless  you  desire  to  release  this  mortgage 
so  I  can  make  some  use  of  this  property,  it 
will  be  necessary  to  have  a  warrant  issued  for 
you  for  obtaining  money  under  false  pretenses." 


0.  S.  |  8407,  is  as  follows: 

"Every  person  who,  with  intent  to  extort  any 
money  or  other  property  from  another,  sends 
or  delivers  to  any  person  any  letter  or  other 
writing,  whether  subscribed  or  not  expressing 
or  implying  or  adapted  to  imply,  any  threat 
such  as  is  specified  in  this  article,  is  punishable 
in  the  same  manner  as  if  such  money  or  proner- 
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ty  were  actually  obtained  by  means  of  such 
threat." 

0.  S.  {  8402,  defines  extortion  as  follows: 

"Extortion  is  the  obtaining  of  property  from 
another,  with  his  consent,  induced  by  a  wrong- 
ful force  or  fear  or  under  color  of  official  right" 

0.  S.  |  8403,  reads  in  part  as  follows: 

"Fear,  such  as  will  constitute  extortion,  may 
be  induced  by  a  threat,  either:  *  •  * 

"(2)  To  accuse  him,  or  any  relative  of  his,  or 
member  of  his  family  of  any  crime." 

Also  we  quote  C.  S.  |  8589,  as  follows: 

"Every  person  who  knowingly  and  willfully 
sends  or  delivers  to  another  any  letter  or  writ- 
ing, whether  subscribed  or  not,  threatening  to 
accuse  him  or  another  of  a  crime,  or  to  expose 
or  publish  any  of  his  failings  or  infirmities,  is 
guilty  of  a  misdemeanor." 

It  is  no  defense  to  a  charge  of  extortion 
that  the  property  Justly  belongs  to  the  ac- 
cused. In  re  Sherin,  supra. 

[6, 7]  The  letter  referred  to  above  was  sent 
by  Mr.  Baum  in  his  private  capacity,  and 
not  as  prosecuting  attorney;  nor  was  the 
sending  of  it  in  any  way  connected  with  the 
prosecution  of  his  profession  as  attorney. 
The  statute  (C.  S.  I  6578)  provides  that  an 
attorney  shall  be  disbarred  upon  his  convic- 
tion of  a  felony  or  misdemeanor,  Involving 
moral  turpitude,  In  which  case  the  record  of 
conviction  Is  conclusive  evidence.  In  matters 
of  this  kind,  where  the  charge  of  a  criminal 
offense  Is  not  connected  in  any  way  with  his 
office  as  an  attorney,  it  is  generally  held  that 
courts  should  not  enter  a  judgment  of  disbar- 
r>ent  except  upon  conviction  of  a  felony  or 
misdemeanor,  involving  moral  turpitude. 
See  dissenting  opinion  of  Mr.  Justice  Field 
in  Re  Wall,  supra;  In  re  Saddles  35  OkL 
610, 130  Pac.  906,  44  L.  R.  A.  (N.  S.)  1195. 

It  is  held  by  some  courts  that  an  attorney 
may  be  disbarred  for  criminal  misconduct 
not  committed  in  connection  with  his  office  as 
attorney.  In  re  Wall,  supra;  In  re  Well- 
come, 23  Mont  140,  58  Pac.  45;  In  re  Wilson, 
79  Kan.  450,  100  Pac.  75.  But  In  such  cases 
the  criminal  misconduct  should  be  such  as  to 
involve  Inherent  dishonesty  and  of  itself 
show  one  to  be  unworthy  to  hold  the  office  of 
attorney.  We  do  not  consider  the  conduct 
of  accused  in  this  case  to  be  of  such  a 
character. 

Charge  No.  12  is  as  follows: 

"That  you,  in  violation  of  the  rules  of  this 
court  and  the  ethics  of  the  legal  profession,  filed 
a  false  affidavit  for  attachment  in  the  case  en- 
titled Charles  Schmidt  v.  Fred  Grenz,  in  the 
district  court  of  *he  Sixth  judicial  district  of 
the  state  of  Idaho,  in  and  for  Bingham  county, 
as  more  fully  appears  by  the  records  and  files  in 
said  action." 

In  presenting  this  matter  in  the  first  in- 
stance only  the  first  paragraph  of  the  affi- 
davit  of  attachment  was  offered  in  evidence. 


This  paragraph  stated  that  the  defendant 
was  Indebted  to  the  plaintiff  upon  two  prom- 
issory notes,  and  that  no  part  or  portion  of 
either  of  them  had  been  paid.  But  one  of 
the  two  notes  appeared  as  an  exhibit  in  the 
files  of  the  action.  Apparently  it  was  sup- 
posed that  the  other  note  had  been  paid  at 
the  time,  but  the  evidence  introduced  at  the 
hearing  showed  that  this  was  not  the  case, 
but  that  both  notes  were  in  existence  and 
unpaid.  -  In  making  bis  defense,  however, 
Mr.  Baum  put  in  evidence  the  entire  affidavit 
of  attachment,  which  was  made  by  himself. 
From  this  it  appears  that  the  complaint 
consisted  of  nine  alleged  causes  of  action, 
representing  nine  distinct  claims  against 
Grenz  owing  to  eight  different  parties.  It 
was  stated  that  all  of  the  claims,  except- 
ing those  owing  to  Schmidt,  were  assign- 
ed to  Schmidt  for  the  purpose  of  collec- 
tion. The  affidavit  referred  to  stated  that 
the  defendant  was  indebted  to  the  plaintiff 
in  the  sum  set  out  in  each  cause  of  action. 
But  it  appears  that  plaintiff  had  no  informa- 
tion of  and  had  not  consented  to  the  assign- 
ment to  himself  of  the  other  causes  of  action. 

We  do  not  understand  that  an  assignment 
can  be  made  to  a  person,  even  for  the  pur- 
pose of  collection,  without  the  assignee's 
knowledge  and  consent.  The  affidavit,  there- 
fore, was  not  true.  However,  we  are  not  In- 
clined to  consider  this  procedure  cause  for 
disbarment,  but  must  express  our  disapprov- 
al of  the  action. 

The  fifteenth  charge  Is  as  follows: 

"That  you,  in  violation  of  paragraph  5  of 
section  4002  of  the  Revised  Codes  of  Idaho, 
collected  for  and  refused  to  deliver  to  one  Thom- 
as C.  Smith,  a  client  of  yours  who  lived  at 
Windsor,  Colo.,  certain  money  belonging  to  the 
said  Thomas  C.  Smith,  after  written  demand 
so  to  do,  and  after  all  fees  and  expenses  dne 
you  had  been  paid." 

The  accused  answered,  denying  specifically 
the  charge,  and,  answering  affirmatively,  al- 
leges that  he  received  from  said  Thomas  C. 
Smith,  an  attorney  of  Windsor,  Colo.,  a 
claim  for  collection  against  one  P.  R.  link, 
amounting  to  $150;  that  upon  his  request 
the  sum  of  $15  was  advanced  for  costs  in  the 
action.    The  answer  then  proceeds: 

"But  that  about  this  time  this  defendant  aft- 
er having  had  a  personal  interview  with  the 
said  P.  R.  Link,  discovered  that  the  said  P.  R. 
Link  had  no  property  which  was  subject  to 
attachment  in  Blaine  county  or  elsewhere,  but 
that  the  said  P.  R.  Link  then  and  there  inform- 
ed this  defendant  that  he  had  a  promissory  note 
for  $80  and  $20  in  cash'  which  he  would  pay  to 
compromise  the  claim  in  full  satisfaction  there- 
of; that  this  defendant  thereupon  entered  into 
a  compromise  agreement  with  the  said  P.  R- 
Link,  whereby  he  agreed  to  and  did  compro- 
mise and  settle  said  claim,  taking  therefor  the 
sum  of  $20  in  cash  and  the  said  promissory 
note  in  the  sum  of  $80." 

'  The  answer  then  alleges  that  Smith  re- 
fused to  ratify  the  compromise,  and  that 
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thereafter  the  accused  paid  to  W.  H.  Witty, 
who  was  then  representing  Mr.  Smith,  the 
sum  of  $55.25,  being  the  full  amount  demand- 
ed by  Witty,  although  in  so  doing  be  paid 
more  than  he  had  collected  on  account  of  the 
claim. 

In  regard  to  this  charge,  the  evidence 
shows  that  the  accused  did  remit  to  Smith 
the  full  amount  he  had  collected,  less  his 
commission  and  less  the  $15  advanced  for 
costs.  With  reference  to  the  costs  advanced, 
in  his  testimony  the  accused  claimed  that 
he  had  filed  suit  against  Link.  No  such 
claim  is  made  in  his  answer.  In  explana- 
tion he  states  that  he  came  to  American 
Falls  in  1912,  the  year  the  business  was  given 
to  him ;  that  his  filing  cabinet  was  not  very 
good  and  was  a  very  meager  affair,  and  busi- 
ness came  in  at  such  a  rapid  rate  that  it  was 
thrown  around  in  baskets  and  everything 
else,  and  upon  Mr.  Witty  writing  him  this 
letter  he  made  a"  research  of  the  office  and 
was  unable  to  find  any  letters  with  the  ex- 
ception of  one  or  two  which  were  not  follow- 
ing the  others  in  date,  merely  isolated  letters. 
And  again  in  his  testimony  he  states: 

"And  Mr.  Smith  turned  over  to  us  all  the 
correspondence  he  had,  and  no  reference  was 
made  with  reference  to  a  suit,  and  the  matter 
was  so  old,  and  I  handled  so  many  matters  in 
the  six  years,  and  business  came  in  such  bunch- 
es, and  from  1913  to  1916  I  was  so  far  behind 
working  from  16  to  24  hours  a  day,  and  until 
the  exhibits  were  introduced  here  I  did  not 
know  there  was  any  controversy  until  Mr.  Wit- 
ty made  the  statement  no  suit  was  filed,  and  in 
the  limited  time  I  have  bad  I  have  been  busy 
every  day  and  haven't  had  time  to  go  into  the 
matter.  •  *  *•' 

He  was  unable  to  give  any  information  as 
to  any  court  in  which  suit  was  brought.  In 
one  of  his  letters  to  Mr.  Smith  he  refers  to 
the  terms  of  the  district  court  But,  if  an 
action  was  brought  in  the  district  court,  it 
would  have  been  an  easy  matter  to  have 
shown  that  fact. 

The  entire  correspondence  between  Mr. 
Baum  and  Mr.  Smith  was  introduced  In  evi- 
dence. This  correspondence  as  a  whole 
tends  to  show  that  Mr.  Baum  compromised 
the  claim  against  Link  without  authority 
from  his  client ;  that  he  did  not  frankly  dis- 
close the  actual  situation  to  his  client,  but, 
on  the  contrary,  sought  to  mislead  him. 

[t]  One  against  whom  .disbarment  proceed- 
ings are  instituted  is  entitled  to  have  the 
charges  fully  stated.  In  re  Cobb,  84  Cal.  550, 
24  Pac.  293 ;  People  v.  Matthews,  217  111.  94, 
76  N.  E.  444 ;  6  C.  J.  605. 

Mr.  Baum  was  not  called  upon  to  answer 
or  defend  against  any  matters  not  contained 
in  the  charge  above  quoted.  He  cannot  be 
held  accountable  In  this  proceeding  for  any 
misconduct  not  specified  in  the  charges,  or 
for  failure  to  explain  or  Justify  the  same. 


Upon  the  entire  record  in  this  case,  It 
appears  that  there  were  things  in  the  con- 
duct of  the  accused  which  are  subject  to 
severe  criticism;  other  things  which  were 
Improper  may  have  been  the  result  of  care- 
lessness or  Inattention.  But  we  have  reached 
the  conclusion  that  the  matters  complained 
of  do  not  require  a  Judgment  of  disbarment 
or  suspension. 

BUDGE,  J.,  concurs  In  the  conclusion 
reached. 
MORGAN,  C.  J.,  dissents. 


CLOSE  BROS.  &  CO.  v.  OKLAHOMA  CITY 
et  al.  (No.  8912.) 

(Supreme  Court  of  Oklahoma.    Jan.  6,  1920. 
Rehearing  Denied  Feb.  3,  1920.) 

(Syllabu*  hy  the  Court.) 

Mandamus  <g=>8(2),  10— Will  rot  be  award- 
ed WHERE  SIGHT  IS  IN  DOUBT  OB  THERE  IS 
A  PLAIN  AND  ADEQUATE  REMEDY  AT  LAW. 

Mandamus  will  not  be  awarded  when  the 
right  to  the  relief  sought  is  not  clear  and  free 
from  doubt,  and  will  not  issue  in  any  case 
where  the  petitioner  has  a  plain  and  adequate 
remedy  in  the  ordinary  course  of  the  law. 

Error  from  District  Court,  Oklahoma  Coun- 
ty ;  Edw.  D.  Oldfield,  Judge. 

Action  by  Close  Bros.  &  Co.  against  Okla- 
homa City  and  others,  to  compel  levy  and  cer- 
tification to  the  county  treasurer  of  one 
year's  additional  interest  on  certain  paving 
certificates  issued  by  the  otucials  of  Oklaho- 
ma City  in  payment  of  the  contract  for  cer- 
tain paving  within  the  limits  of  said  city. 
Judgment  for  defendants,  and  plaintiff 
brings  error.  Affirmed. 

Tibbetts  &  Green,  of  Guthrie,  for  plaintiff 
In  error. 

B.  D.  Shear,  A.  T.  Boys,  and  C.  M.  Thorp, 
all  of  Oklahoma  City,  for  defendants  In  error. 

OWEN,  0.  J.  This  Is  an  action  for  manda- 
mus to  compel  the  city  authorities  to  levy 
and  certify  to  the  county  treasurer  one  year't 
interest  on  certain  paving  certificates  held  by 
plaintiff.  It  Is  alleged  that  the  paving  cer- 
tificates were  issued  at  various  times  from 
October  26,  1905,  to  December  8,  1915,  bear- 
ing interest  from  date,  and  that  no  levy  and 
certification  to  the  county  clerk  was  made  un- 
til the  year  1906,  and  no  payments  were  made 
to  the  plaintiff  upon  said  paving  certificates 
until  during  the  year  1907.  It  appears  the 
certificates  were  paid,  together  with  10  years' 
interest,  but  it  is  alleged  there  is  still  1 
year's  Interest  due  on  account  of  failure  of 
the  city  officials  to  levy  assessments  for  the 
first  year's  Interest  due  on  the  certificates, 
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and  to  certify  these  assessments  to  the  coun- 
ty ilerk. 

The  certificates  were  Issued  under  section 
449  of  Wilson's  Revised  Statutes  of  1903,  and 
the  assessments  made  under  subsequent  sec- 
tions of  this  statute.  The  statute  provides 
that  upon  completion  of  the  contract  the  may- 
or and  council  shall  cause  certificates  to  be 
Issued  without  expressly  providing  the  time 
in  which  such  action  shall  be  taken,  and  the 
provisions  relating  to  the  levy  of  the  assess- 
ments are  Indefinite  as  to  the  time  for  making 
such  levy. 

The  rule  is  well  settled,  that  mandamus 
will  not  be  awarded  when  the  right  to  relief 
sought  is  not  clear  and  free  from  doubt,  and 
will  not  issue  in  any  case  where  the  petition- 
ers have  a  plain  and  adequate  remedy  in  the 
ordinary  course  of  law.  City  of  Guthrie  ▼. 
Stewart,  45  Okl.  603,  146  Pac.  685 ;  18  R.  O. 
L.  p.  128,  i  41;  26  Cyc.  153.  Prom  a  reading 
of  the  various  sections  of  the  statute  applica- 
ble, It  will  readily  be  seen  that  plaintiff's  right 
to  relief  sought  is  not  clear  and  free  from 
doubt  The  amount  due,  If  anything,  depends 
upon  the  time  the  certificates  should  have 
been  issued  and  the  time  for  levying  the  as- 
sessments. The  amount  should  be  deter- 
mined in  a  proper  action  at  law,  and  not  by 
mandamus. 

The  Judgment  of  the  trial  court  is  affirmed. 

RAINEI,  PITCHFORD,  JOHNSON,  MC- 
NEILL, and  HIGGINS,  JJ,  concur. 


CLINTON  et  aL  v.  MILLER  et  al.  (No.  9649.) 

(Supreme  Court  of  Oklahoma.    Sept  30,  1919. 
Rehearing  Denied  Jan.  20,  1920.) 

(Byllabu*  by  the  Court.) 

1.  Deeds  3=211(3)— Evidence  showing  in- 
adequate CONSIDERATION  AMD  CONFIDEN- 
TIAL RELATION. 

In  an  action  to  cancel  a  deed,  evidence 
held  to  show,  as  claimed  by  the  plaintiffs,  that 
the  confidential  relation  of  physician  and  patient 
existed  between  the  parties,  that  the  value  of 
the  property  conveyed  by  the  deed  was  far  in 
excess  of  the  amount  for  which  it  was  sold,  and 
that  the  consideration  was  wholly  inadequate. 

2.  Contracts  ®=»94(1),  99(1)— Deeds  ®=>210 
—Burden  of  showing  fairness  in  trans- 
actions BETWEEN  PERSONS  IN  CONFIDENTIAL 
RELATIONS  ON  SUPERIOR  PARTY. 

Transactions  between  persons  occupying  con- 
fidential relations  with  each  other  in  which  the 
stronger  or  superior  party  obtains  an  advantage 
over  the  other  cannot  be  upheld.  In  such  trans- 
actions, the  burden  of  proof  is  cast  on  the 
superior  party  to  establish  the  perfect  fairness 
of  the  transaction  and  that  the  consideration 
was  adequate. 


3.  Appeal  and  error  <8=> 1009(4)— Judgment 
in  equitable  action  conclusive  if  not 
clearly  again  st  weight  of  evidence. 
In  an  equitable  action,  the  judgment  of  the 
trial  court  will  not  be  set  aside  unless  It  is 
clearly  against  the  weight  of  the  evidence. 

Error  from  District  Court,  Creek  County; 
Ernest  B.  Hughes,  Judge. 

Action  by  Ambrose  Miller  and  wife  against 
Fred  S.  Clinton  and  others.  Judgment  for 
plaintiffs,  and  defendants  bring  error.  Af- 
firmed. 

J.  P.  O'Meara,  Chas.  E.  Bush,  and  A.  F. 
Moss,  all  of  Tulsa,  for  plaintiffs  in  error. 

W.  H.  Kornegay,  of  Vinita,  and  C.  N.  Si- 
mon, of  Tulsa,  for  defendants  In  error. 

RAINEY,  J.  This  is  an  action  instituted 
by  Ambrose  Miller  and  his  wife,  Alice  Miller, 
against  Dr.  Fred  S.  Clinton,  J.  H.  Clinton, 
Paul  Clinton,  and  the  Sapulpa  Refining  Com- 
pany, to  cancel  a  deed  executed  by  the  plain- 
tiffs to  the  defendant  Fred  S.  Clinton  to  an 
undivided  one-fourth  interest  In  the  allotment 
of  the  plaintiff  Ambrose  Miller.  In  this  case 
it  was  alleged  that  a  conspiracy  existed  be- 
tween Fred  S.  Clinton  and  Paul  Clinton  to 
obtain  plaintiff's  land  without  an  adequate 
consideration ;  that  plaintiff's  mind  had  be- 
come impaired  by  the  excessive  use  of  intoxi- 
cating liquors,  and  be  was  under  the  influence 
of  Intoxicating  liquors,  at  the  time  of  the 
execution  of  said  deed;  that  he  did  not 
understand  the  nature  of  the  transaction  and 
the  consequences  of  his  acts;  that  the  confi- 
dential relation  of  physician  and  patient  ex- 
isted between  Dr.  Fred  S.  Clinton  and  Am- 
brose Miller  and  members  of  his  family;  and 
that  there  was  no  consideration  for  the  exe- 
cution of  said  deed.  The  defendants  denied 
generally  and  specially  the  allegations  of 
plaintiffs'  petition.  The  case1  was  tried  with- 
out a  Jury,  and  at  the  conclusion  of  the  trial 
the  court  rendered  judgment  for  the  plain- 
tiffs. The  court  did  not  make  any  findings  of 
fact  and  conclusions  of  law  in  the  manner 
provided  by  the  Code,  though  In  rendering 
judgment  he  gave  his  reasons  therefor. 

[S]  This  being  a  case  of  purely  equitable 
cognizance,  it  Is  our  duty  to  weigh  the  evi- 
dence, and,  unless  the  judgment  of  the  trial 
court  is  clearly  against  the  weight  of  the 
same,  it  must  be  sustained.  Schock  v.  Fish, 
45  Okl.  12,  144  Pac.  584;  Crump  v.  Lanham, 
168  Pac.  43.  All  the  allegations  In  plaintiffs' 
petition  are  not  supported  by  the  clear  weight 
of  the  evidence;  but  the  finding  is  general, 
and  the  weight  of  the  evidence  clearly  shows 
that  the  confidential  relation  of  physician  and 
patient  existed  between  Dr.  Fred  S.  Clinton 
and  Ambrose  Miller  and  members  of  his  fam- 
ily at  and  during  the  time  of  the  transactions 
resulting  in  the  execution  of  the  deed.  More- 
over, they  were  close  personal  friends,  and 
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Miller  appears  from  the  evidence  to 
placed  Implicit  confidence  in  Clinton. 

[1]  An  examination  of  the  evidence  further 
discloses  that  on  November  7,  1914,  Dr.  Clin- 
ton secured  from  Ambrose  Miller  a  contract 
for  an  undivided  one-fourth  Interest  in  Mil- 
ler's allotment.  This  contract  recited  a  con- 
sideration* of  $15,000 ;  $1  paid  in  cash  and 
$14,909  to  be  paid  out  of  the  one-half  of  one- 
fourth  of  the  royalties  which  were  to  be  paid 
to  Dr.-  Clinton  by  virtue  of  a  pipe  line  order 
to  be  given  by  Ambrose  Miller  to  the  company 
purchasing  the  oil.  It  was  specifically  pro- 
vided that  said  $14,999  was  to  be  payable 
only  out  of  said  royalties  after  the  oil  was 
produced,  run,  and  sold.  On  November  10th, 
thereafter,  Dr.  Clinton  secured  from  Miller 
and  wife  a  deed  to  an  undivided  one-fourth 
interest  in  Miller's  allotment.  The  deed  re- 
cited a  consideration  of  $15,000,  but  the  evi- 
dence shows  that  the  true  consideration  was 
$10,000,  to  be  paid  out  of  one-half  of  the  roy- 
alties on  oil  assigned  to  Clinton,  as  the  oil 
was  produced,  run,  and  sold,  and  not  other- 
wise. This  consideration  was  evidenced  by  a 
written  agreement  entered  into  by  and  be- 
tween the  parties  at  the  time  of  the  execu- 
tion of  the  deed.  Prior  to  this  time  Miller 
had  entered  into  a  written  agreement  with 
O.  R.  Howard  to  convey  to  the  said  Howard 
an  undivided  one-half  interest  in  his  allot- 
ment, free  and  clear  of  all  liens.  It  develop- 
ed that  Miller  was  unable  to  convey  this  In- 
terest to  Howard  free  and  clear  of  all  liens, 
for  the  reason  that  he  had  theretofore  exe- 
cuted an  option  to  J.  D.  Kimmel  for  an  undi- 
vided one-half  interest,  and  had  also  given 
an  assignment  of  one-twelfth  of  the  royalties 
to  a  Dr.  Phelps.  Dr.  Clinton  was  assisting 
Miller  In  putting  his  title  in  condition  to  con- 
vey the  Interest  to  Howard.  About  this  time 
Miller  entered  into  negotiations  with  Mr. 
Kimmel  for  the  purpose  of  having  him  re- 
lease, his  option,  which  resulted  in  Miller  and 
Kimmel  entering  Into  an  agreement  by  which 
Kimmel  released  his  option  to  purchase  an 
undivided  one-half  interest  in  and  to  the 
land  upon  Miller  executing  to  him  a  deed  for 
an  undivided  one-fourth  interest  in  the  land, 
and  paying  a  consideration  of  $1,000  in  cash. 
Miller  was  also  to  receive  $12,000  out  of  the 
royalties,  which  were  to  be  paid  to  Kimmel. 
It  appears  that  Dr.  Clinton  secured  and  paid 
the  $1,000  for  Miller,  but  that  Miller  subse- 
quently repaid  him  at  least  $333.34,  and  pos- 
sibly $666.66.  The  total  value  of  the  land  at 
the  time,  as  shown  by  the  evidence,  was 
somewhere  between  $20,000  and  $30,000,  and 
since  Dr.  Clinton  was  to  be  at  no  expense  in 
developing  the  property  (the  same  being  op- 
erated by  C.  B.  Schaeffer  under  a  lease  duly 
assigned  to  him),  and  since  the  consideration 
paid  in  addition  to  the  $666.66  was  to  be  paid 
only  out  of  this  royalty,  It  appears  that  the 
one-fourth  interest  was  worth  not  less  than 
$5,000  or  $6,000.  The  amount  actually  paid 
was  therefore  grossly  disproportionate  to  the 


true  value  of  the  land.  In  addition  to  this, 
it  conclusively  appears  to  us  that  the  deed 
was  executed  pursuant  to  the  agreement  of 
November  7th,  the  only  consideration  for 
which  was  $1,  which  certainly  is  unconscion- 
able, considering  the  value  of  the  Interest 
conveyed.  While  ordinarily  a  deed  will  not 
be  canceled  for  inadequacy  of  consideration 
alone,  it  will  be  canceled  where  a  confidential 
relation  exists,  and  the  evidence  shows,  as  it 
does  in  this  case,  that  an  advantage  was  tak- 
en. In  21  Ruling  Case  Law,  relative  to  trans- 
actions between  physician  and  patient,  the 
author  of  the  text,  at  page  372,  says: 

"An  Incident  of  the  relation  of  physician  and 
patient  which  may  be  called  a  nonprofessional 
Incident  is  the  position  of  advantage  in  which 
the  physician  is  placed  with  respect  to  all  deal- 
ings between  himself  and  the  patient  A  per- 
son in  ill  health  is  more  subject  to  the  domina- 
tion and  undue  influence  of  another  than  is  a 
person  of  sound  body  and  mind.  The  physician 
naturally  is  in  a  position  of  trust  and  confidence 
as  regards  the  patient,  and  his  opportunities. to 
influence  the  patient  are  unusual.  Hence  all 
transactions  between  physician  and  patient  are 
closely  scrutinised  by  the  courts,  which  must  be 
assured  of  the  fairness  of  those  dealings." 

It  has  been  held  that  a  gift  from  a  patient 
to  his  physician,  although  not  bad  per  se,  is 
under  the  suspicion  that  attaches  in  circum- 
stances where  a  gift  is  made  to  a  person  In 
a  confidential  relation  to  the  giver.  Wood- 
bury v.  Woodbury,  141  Mass.  329,  5  N.  EX 
275,  55  Am.  Rep.  479.  And  the  burden  Is  on 
a  physician  to  show  the  bona  fides  of  the 
transactions.  Zeigler  v.  Illinois  Trust  Co., 
245  111.  180,  91  N.  B.  1041,  28  L.  R.  A.  (N.  S.) 
1112, 19  Ann.  Cas.  127. 

[2]  The  authorities  uniformly  hold  that  in 
all  transactions  between  persons  occupying 
fiduciary  and  confidential  relations  to  each 
other,  in  which  the  stronger  or  superior  party 
obtains  advantage  over  the  other,  they  should 
not  be  upheld,  and  that  in  actions  involving 
validity  of  such  transactions  the  burden  of 
proof  Is  cast  on  the  superior  party  to  estab- 
lish the  perfect  fairness  of  the  transaction 
and  that  the  consideration  was  adequate'. 
Daniel  v.  Tolon,  53  Okl.  666,  157  Pac.  756; 
Watts  v.  Jackson,  182  Pac.  508,  decided  July 
1, 1919,  but  not  yet  officially  reported ;  Peter- 
son et  aL  v.  Budge  et  al.,  35  Utah,  596,  102 
Pac.  211;  Elliott  on  Contracts,  p.  272;  Hen- 
san  v.  Cooksey,  237  111.  620,  86  N.  B.  1107, 127 
Am.  St.  Rep.  345 ;  Vlallet  v.  Consolidated  Ry. 
&  Power  Co.,  30  Utah,  260,  84  Pac.  496,  5  L. 
R.  A.  (N.  S.)  663. 

In  consideration  of  the  above  matters,  we 
cannot  say  that  the  Judgment  of  the  trial 
court  is  clearly  against  the  weight  of  the  evi- 
dence, and  the  judgment  is  therefore  af- 
firmed. 

OWEN,  a  J.,  and  SHARP,  KANE,  JOHN- 
SON, and  HIGGINS,  JJ„  concur. 
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PIONEER  TELEPHONE  ft  TELEGRAPH 
CO.  v.  STATE  et  aL   (No.  8023.) 

(Supreme  Court  of  Oklahoma.   Jan.  20,  1820.) 

(Syllab*»  ly  the  Court.) 

1.  Telegbaphs  and  telephones  <S=>12— Con- 
nection OF  LINES  UNDEB  CONSTITUTION  IM- 
PLIES MECHANICAL  UNION  WITHOUT  BIGHT 
TO  COMPEL  BUSINESS  INTEBCOUBSE  BETWEEN 
COMPETING  COMPANIES. 

The  right  of  one  telephone  company  to  con- 
nect its  lines  with  that  of  another  company, 
given  under  section  5,  art.  0,  of  the  Constitu- 
tion, implies  a  mechanical  union  of  the  lines  so 
as  to  admit  of  the  convenient  passage  of  mes- 
sages from  one  to  the  other,  but  docs  not  include 
the  right  to  compel  business  intercourse  between 
two  competing  companies  to  the  detriment  of 
either.  The  purpose  is  to  establish  and  main- 
tain means  for  a  continuous  transmission  of 
messages  for  the  benefit  and  convenience  of  the 
public. 

2.  Telegraphs  and  telephones  «=>26% 
New,  vol.  17  Key-No.  Series— Authobity  of 
Cobfobation  Commission  to  obdeb  con- 
nection OF  LINES  DEFINED. 

The  Corporation  Commission  is  without  au- 
'thority  to  arbitrarily  require  a  telephone  com- 
pany to  permit  connection  between  its  lines  and 
the  lines  of  the  company  competing  with  it  lo- 
cally, at  such  points  as  may  be  directed  by  the 
competitor,  and  for  the  routing  of  its  messages 
over  the  lines  of  the  competing  company  to 
points  reached  by  its  lines,  under  rales  and 
regulations  which  are  unfair  and  which  work  a 
detriment  to  such  company. 

3.  Eminent  domain  ®=»2(1)— Obdeb  of  Cob- 
pobation  Commission  taking  telephone 
company's  fbopebty  without  compensa- 
tion is  invalid. 

An  order  of  the  Corporation  Commission  re- 
quiring a  telephone  company  having  both  long- 
distance and  local  lines  to  permit  a  physical 
connection  to  be  made  between  its  lines  and  the 
linos  of  a  company  competing  with  it  locally, 
and  the  routing  of  messages  over  its  lines  and 
the  lines  of  its  competitor,  in  the  manner  to  be 
designated  by  such  competitor,  with  no  provi- 
sion for  compensation  being  first  made,  con- 
stitutes a  taking  of  such  company's  property 
without  compensation,  in  violation  of  the  Con- 
stitution ;  such  order  being  an  exercise  of  the 
power  of  eminent  domain  and  not  of  the  police 
power  of  the  state. 

Appeal  from  Corporation  Commission. 

From  an  order  of  the  Corporation  Commis- 
sion requiring  the  Pioneer  Telephone  &  Tel- 
egraph Company  to  make  physical  connec- 
tion between  Its  telephone  lines  and  the  tel- 
ephone lines  of  complainant,  E.  H.  Hendricks, 
the  Pioneer  Telephone  &  Telegraph  Company 
appeals.  Reversed,  with  directions  to  dis- 
miss the  complaint. 


S.  H.  Harris,  Claude  Nowlln,  and  J.  R. 
Spielman,  all  of  Oklahoma  city,  for  plaintiff 
in  error. 

S.  P.  Freellng,  Atty.  Gen.,  and  J.  B.  Har- 
rison, Asst.  Atty.  Gen.  (Paul  A.  Walker,  of 
Oklahoma  City,  of  counsel),  for  Corporation 
Commission. 

OWEN,  O.  J.  On  complaint  of  E.  H.  Hen- 
dricks, the  Corporation  Commission  made  an 
order  requiring  the  Pioneer  Telephone  ft  Tel- 
egraph Company  to  make  physical  connection 
between  its  lines  and  the  lines  owned  and 
operated  by  Hendricks  at  such  point,  or 
points,  as  might  be  directed  by  Hendricks  for 
routing  of  the  telephone  messages  originat- 
ing in  the  exchange  of  said  Hendricks;  di- 
recting the  Pioneer  Company  to  permit  Hen- 
dricks to  direct  the  points  of  connection  be- 
tween his  lines  and  the  lines  of  the  Pioneer 
Company  and  the  routing  of  calls  originating 
In  his  exchange. 

[1]  The  question  for  determination  is 
whether  the  order  is  reasonable  and  just  The 
Pioneer  Company  contends  that  it  is  unjust 
and  unreasonable,  and  amounts  to  the  taking 
of  its  private  property,  without  compensation, 
in  violation  of  sections  7,  23,  and  24  of  article 
2  of  the  Constitution.  In  support  of  the  order, 
it  Is  contended  that  section  5,  art  9,  of  the 
Constitution,  requires  a  physical  connection  of 
the  lines  and  the  transmission  of  messages 
by  the  Pioneer  Company.  This  section  pro- 
vides: 

"All  telephone  and  telegraph  lines,  operated 
for  hire,  shall  each  respectively,  receive  and 
transmit  each  other's  messages  without  delay 
or  discrimination,  and  make  physical  connec- 
tions with  each  other's  lines,  under  such  rules 
and  regulations  as  shall  be  prescribed  by  law, 
or  by  any  commission  created  by  this  Constitu- 
tion, or  any  act  of  the  Legislature,  for  that 
purpose." 

This  section  has  been  held  mandatory  In 
requiring  physical  connections  of  the  lines, 
the  only  limitation  being  that  rules  and  regu- 
lations, prescribed  by  the  commission,  shall 
be  reasonable  and  just  Pioneer  T.  ft  T.  Co. 
v.  State  and  Darnell,  177  Pac.  680;  Pioneer 
T.  ft  T.  Co.  v.  State,  38  OkL  554, 134  Pac.  398. 

In  the  instant  case  it  appears  It  was  not  a 
mere  physical  connection  of  the  lines  that 
was  requested  and  ordered,  but  a  routing  of 
the  messages.  Hendricks  owned  and  operat- 
ed a  toll  line  connection  and  exchange  at 
Comanche,  and  an  exchange  at  Addington; 
the  Pioneer  Company  owned  and  operated  a 
toll  line  between  Duncan  and  Waurlka,  pass- 
ing through  Comanche  and  Addington,  and 
also  a  toll  line  between  Duncan  and  Coman- 
che. The  Pioneer  Company  refused  to  ac- 
cept messages  routed  from  Addington  to  Dun- 
can, by  way  of  Hendricks'  line  to  Comanche, 
but  instead  sent  calls  for  Duncan,  originat- 
ing at  Addington,  south  over  its  own  lines 
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to  Waurlka,  thence  to  Duncan.  The  relief 
prayed  Is  that  the  Pioneer  Company  be  com- 
pelled to  permit  the  routing  of  messages 
north  from  Addlngton,  and  to  put  through 
such  calls  over  Hendricks'  toll  lines  and  con- 
nect Impartially  and  with  dispatch.  The 
four  towns  are  situated  In  the  following  or- 
der, north  to  south:  Duncan,  Comanche,  Ad- 
dlngton, Waurlka.  They  are  from  six  to  ten 
miles  apart.  The  Addlngton  exchange  Is 
owned  by  the  Jefferson  County  Telephone 
Company.  When  a  subscriber  desired  to  talk 
to  Duncan  from  Addlngton,  the  Pioneer  Com- 
pany would  not  accept  the  call  by  the  way 
of  Comanche,  over  the  Hendricks  line  from 
Addlngton  to  Comanche.  The  Addlngton  sub- 
scribers made  no  complaint  because  of  this 
refusal  to  route  the  calls,  but  it  appears,  in 
some  instances,  stated  to  Hendricks  they  pre- 
ferred to  use  his  line.  There  was  no  com- 
plaint of  the  routing  given  such  subscribers, 
except  the  complaint  made  by  Hendricks,  a 
competitor  of  the  Pioneer  Company.  There 
is  no  proof  that  the  service  rendered  by  the 
Pioneer  Company,  in  such  instances  and  in 
such  routing,  had  been  unsatisfactory,  or  that 
there  was  any  additional  toll  or  expense  to 
the  subscribers  in  sending  calls  so  routed. 
The  controversy  merely  amounts  to  a  com- 
plaint by  Hendricks  that  his  competitor  has 
refused  to  hold  its  long-distance  facilities 
at  bis  disposal,  thereby  keeping  him  from 
participating  In  the  profits  of  such  calls.  The 
question  of  adequate  or  satisfactory  service 
to  the  public  is  not,  In  any  way,  involved. 
The  principles  of  law  involved  are  similar  to 
those  in  Pioneer  Telephone  &  Telegraph  Com- 
pany v.  State  and  Darnell,  supra,  but  the 
facts  are  different. 

In  that  case  it  was  the  subscribers  com- 
plaining, and  while  the  order  was  affirmed,  in 
ordering  a  physical  connection  of  the  lines, 
the  case  was  reversed  because  the  rules  and 
regulations  under  which  the  connection  was 
ordered  were  held  to  be  unreasonable.  In 
that  case  it  was  said: 

"The  language  of  the  Constitution  requiring  a 
physical  connection  of  the  lines  is  mandatory, 
but  it  follows,  naturally,  that  such  connection 
must  be  made  so  as  not  to  destroy  property 
rights,  and  so  as  to  be  reasonable  and  just  to 
both  companies.' 

"The  right  of  one  telephone  company  to  con- 
nect its  lines  with  that  of  another  company  im- 
plies no  more  than  a  mechanical  union  of  the 
lines,  so  as  to  admit  of  the  convenient  passage 
of  messages  from  one  to  the  other,  and  does 
not  include  the  right  to  compel  business  inter- 
course between  two  competing  companies  to  the 
detriment  of  either  company.  The  lines  are  to 
be  connected,  not  the  companies,  and  the  pur- 
pose is  to  establish  and  maintain  means  for  a 
continuous  transmission  of  messages  for  the 
benefit  and  convenience  of  the  public 

"It  was  never  intended  by  this  section  to  com- 
pel two  companies,  competing  for  the  same  busi- 
ness, to  make  such  physical  connection  between 
their  lines  and  exchanges  as  would  permit  one 


company  to  have  the  benefit  and  use  of  the 
equipment  and  system  of  the  other,  to  its  detri- 
ment and  the  discrimination  of  its  subscribers. 
On  the  contrary,  it  was  meant  to  require  such 
a  mechanical  union  of  the  lines  as  would  con- 
stitute a  continuous  transmission  of  the  mes- 
sages for  the  public  convenience,  and  without 
destroying  the  property  rights  of  either  com- 
pany. A  connection,  under  rules  and  regula- 
tions that  amount  to  the  destruction  of  proper- 
ty, or  that  works  a  discrimination  against  the 
subscribers  of  either  exchange,  would  amount  to 
the  taking  of  property  without  due  process  of 
law.  The  state,  of  course,  has  the  power  to 
take  private  property  for  public  use  under  its 
rights  of  eminent  domain;  but  this  can  only 
be  done  for  a  fair  consideration.  The  section 
of  the  Constitution  contemplates  the  physical 
connection  and  the  regulation  of  such  union  un- 
der the  police  powers  of  the  state." 

[2, 3]  The  order  before  us  requires,  not 
merely  a  connection  of  the  lines,  but  a  con- 
nection of  the  companies.  Its  effect  is  not  to 
establish  and  maintain  means  for  the  contin- 
uous transmission  of  messages  for  the  bene- 
fit and  convenience  of  the  public.  Here  we 
have  two  companies  competing  for  the  same 
business,  required  to  make  such  physical  con- 
nection between  their  lines  and  exchanges  as 
would  permit  one  company  to  have  the  bene- 
fit and  use  of  the  equipment  and  system  of 
the  other  to  its  detriment  This  connection 
would  amount  to  the  taking  of  property  with- 
out due  process  of  law. 

In  the  case  of  Pacific  Tel.  &  Tel.  Co.  v.  Esh- 
leman,  166  Cal.  640, 137  Pac.  1119,  50  L.  R.  A. 
(N.  S.)  662,  Ann.  Cas.  1915C,  822,  the  Su- 
preme Court  of  California  reversed  an  or- 
der of  the  commission  of  that  state,  requir- 
ing physical  connection  of  the  telephone  com- 
panies, where  the  facts  were  similar  to  the 
facts  here,  holding  that  to  require  such  con- 
nection between  the  long-distance  lines  and 
the  local  lines  of  the  company  competing  for 
such  business,  both  local  and  long-distance, 
with  no  provision  for  compensation  first  be- 
ing made,  the  only  compensation  provided 
for  being  an  apportionment  of  tolls,  consti- 
tutes a  taking  of  such  company's  property, 
without  compensation,  and  In  violation  of 
the  Constitution;  that  such  order  was  an 
exercise  of  the  powers  of  eminent  domain 
and  not  of  the  police  powers.  In  that  case 
one  company  was  ordered  to  transmit  the 
calls  of  the  other  company  in  such  manner 
as  woidd  enable  the  subscribers  to  have  the 
long-distance  service  of  the  complaining  com- 
pany through  the  local  exchange  of  the  oth- 
er company.  In  disposing  of  the  case  it  was 
said: 

"It  is  not  an  order  that  the  Pacific  Company 
should  develop  and  extend  its  service  to  meet  the 
existing  demands  of  the  public,  •  •  *  an  or- 
der which  would  certainly  in  its  nature  be  reg- 
ulatory, and  a  compliance  with  which  would 
meet  every  possible  demand  which  the  public 
could  rightly  urge.  But  it  is  an  order  com- 
pelling the  Pacific  Company  to  permit  a  con- 
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nectiou  between  its  long-distance  lines  and  the 
local  lines  of  the  petitioning  companies,  under 
which,  by  the  use  of  lie  switchboards,  operators, 
and  lines  of  the  Pacific  Company,  its  property 
and  Its  agencies,  the  petitioning  companies  and 
their  subscribers  would  have  the  same  rights  to 
all  the  long-distance  instrumentalities  of  the 
Pacific  Company  as  its  subscribers  and  patrons. 
That  the  order  is  not  primarily  designed  to 
benefit  the  public  is  made  plain  from  the  fact 
that  It  is  not  an  order  directing  the  Pacific 
Company  to  make  betterments  and  extensions 
for  the  service  of  the  public  •  •  •  That  it 
it  primarily  designed  to  benefit  the  rivals  of  the 
Pacific  Telephone  &  Telegraph  Company  in  the 
local  business  of  the  two  companies  is  plain 
from  a  consideration  of  the  circumstances. 
•  *  •  It  would  appear,  therefore,  that  it  is 
not  the  necessities  of  the  public,  but  the  neces- 
sities of  and  benefits  to  the  rival  companies, 
which  have  prompted  an  order  devoting  the 
property  of  the  Pacific  Company  to  the  uses  of 
the  rival  companies." 

The  order  of  the  Corporation  Commission 
is  reversed,  and  the  cause  remanded,  with 
directions  to  dismiss  the  complaint 

KANE,  RAINET,  JOHNSON,  and  MC- 
NEILL, JJ,  concur. 


CITY  OF  KINGFISHER  v.  ZALABAK. 
(No.  9641.) 

(Supreme  Court  of  Oklahoma.   Jan.  20,  1920.) 

(Syllabus  by  the  Court.; 

1.  Municipal  corporations  <8=>834  —  Cm 

WHOSE  SAM  INCREASED  WATER  ON  PREMISES 
OF  RIPARIAN  OWNER  LIABLE  FOR  RESULTING 
DAMAGES. 

If  a  municipal  corporation,  in  the  exercise 
of  its  corporate  power  to  construct  and  main- 
tain public  works,  raises  a  dam  across  a  non- 
navigable  stream  in  order  to  secure  water  for 
waterworks  purposes,  and  thereby  increases  the 
depth  of  the  water  on  the  premises  of  a  riparian 
owner,  causing  permanent  injury  to  such  prem- 
ises, it  is  liable  to  said  owner  for  all  damages 
proximately  resulting  to  him  therefrom. 

2.  Waters  and  water  courses  «=>  178(2)— 
Measure  of  damages  for  permanent  in- 
jury to  riparian  owner  bt  flow  age. 

In  case  of  a  permanent  injury  to  the  real 
estate  of  such  owner  under  such  circumstanc- 
es, the  true  measure  of  damages  for  such  in- 
jury is  the  difference  in  the  market  value  of 
the  property  before  and  after  the  construction 
of  such  improvement. 

S.  Waters  and  water  courses  <&=»178(2)— 
Uses  made  of  and  revenues  from  flooded 
land  to  be  considered  in  fixing  damages. 
Where  there  is  a  conflict  in  the  evidence  as 
to  whether  the  market  value  of  the  riparian 
owner's  real  estate  has  diminished  in  value  by 
reason  of  the  construction  of  such  improvement, 


it  is  proper  for  the  jury,  in  determining  such 
question,  to  take  into  consideration  the  uses 
made  of,  and  the  revenue  derived  from,  the  land 
before  the  elevation  which  were  either  destroy- 
ed or  impaired  by  the  increased  volume  of  wa- 
ter. 

4.  Appeal  and  error  <8=226(1)  —  Error  in 
assessment  of  costs  no  ground  for  re- 
versal where  no  objection  was  made  hc 
lower  court. 
Alleged  error  in  the  assessment  of  costs  is 
not  a  ground  for  reversal,  and,  where  the  ques- 
tion is  not  presented  in  the  trial  court,  it  will 
not  be  considered  on  appeal. . 

Error  from  District  Court  Kingfisher 
County;  J.  O.  Robberts,  Judge. 

Action  by  Anton  Zalabak  against  the  City 
of  Kingfisher.  Judgment  for  plaintiff,  and 
defendant  brings  error.  Affirmed. 

O.  I.  Billings,  of  Kingfisher,  for  plaintiff 
in  error. 

D.  K.  Cunningham,  of  Kingfisher,  for  de- 
fendant in  error. 

RAINET,  J.  In  1895  the  city  of  Kingfisher, 
Okl„  constructed  a  dam  across  a  stream 
known  as  "Uncle  John's  creek,"  thereby  create 
ing  a  reservoir  of  water  for  the  use  of  said 
city  and  its  inhabitants.  This  dam  backed  up 
water  in  said  creek  to  a  limited  extent  on 
the  land  of  Anton  Zalabak,  who  about  that 
time  became  the  owner  of  a  large  tract  of 
land  about  one  mile  south  of  the  reservoir. 
Some  time  during  the  year  1913,  in  order  to 
increase  its  water  supply,  the  city  raised  the 
dam  about  3  or  3%  feet,  which  Zalabak 
claimed  backed  the  water  up  on  his  land 
from  the  north  to  the  south  side  thereof  to 
a  depth  of  from  2  to  6  feet,  thereby  greatly 
depreciating  the  value  of  his  land.  This 
action  was  thereafter  Instituted  by  him,  as 
plaintiff,  against  the  city  of  Kingfisher,  as 
defendant,  to  recover  for  the  damages  thus 
alleged  to  have  been  suffered  by  him.  The 
city  denied  its  liability  for  such  alleged 
damages,  and  the  question  came  before  this 
court  on  appeal  from  an  order  sustaining  a 
demurrer  to  Zalabak's  petition,  where  the 
order  of  the  trial  court  was  reversed,  and  it 
was  held  that  he  was  entitled  to  recover  up- 
on proof  of  the  facts  alleged  In  his  petition. 
Zalabak  v.  City  of  Kingfisher,  59  Okl.  222, 
158  Pac.  926.  After  the  cause  was  remanded 
issue  was  joined  by  the  defendant,  and  upon 
trial  to  a  jury  Zalabak  recovered  damages 
in  the  sum  of  $2,000.  To  reverse  this  judg- 
ment the  city  of  Kingfisher  has  appealed. 
The  parties  will  hereinafter  be  designated 
plaintiff  and  defendant 

[1,2]  It  is  first  asserted  that  although 
plaintiff's  action  was  one  for  damages  to 
his  real  estate,  he  was  permitted  to  prove 
damages  to  specific  personal  property,  and 
that  under  the  court's  instructions,  the  Jury 
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was  led  to  believe  that  It  should  also  com- 
pensate the  plaintiff  for  any  injury  suffered 
by  him  to  his  personal  property.  We  agree 
with  counsel  for  the  city  that  the  measure 
of  damages,  in  cases  of  this  character,  for 
permanent  injuries  to  realty,  is  the  perma- 
nent depreciation  of  the  realty  in  value  in 
consequence  of  such  injuries.  City  of  Ard- 
more  v.  Orr,  35  Okl.  305,  129  Pac.  867 ;  Town 
of  Norman  v.  Ince,  8  Okl.'  412,  58  Pac.  632 ; 
Armstrong  et  al.  v.  May  et  al.,  55  Okl.  539, 
155  Pac.  238.  And  certainly  it  would  have 
been  error  for  the  court,  without  any  plead- 
ing to  that  effect,  to  have  permitted  the 
plaintiff  to  recover  for  any  damages  to  spe- 
cific personal  property.  An  examination  of 
the  record,  however,  discloses  that  plaintiff 
was  not  permitted  to  recover  such  damages, 
and  the  court,  in  -  ruling  upon  the  admission 
of  evidence  and  in  instructing' the  jury,  made 
it  perfectly  clear  to  the  jury  that  it  should 
not  allow  plaintiff  anything  for  any  damages 
to  his  personal  property.  The  court  in  part 
instructed  the  jury  as  follows: 

"You  are  Instructed  that,  if  you  find  that  the 
defendant  increased  the  height  of  the  dam  men- 
tioned in  the  plaintiff's  petition,  on  or  about 
the  time  mentioned  therein,  and  that  by  reason 
thereof  the  water  in  the  channel  of  the  creek 
was  caused  to  back  up  on  the  premises  of  the 
plaintiff,  and  yon  further  find  by  a  preponder- 
ance of  the  evidence  that  the  premises  of  the 
plaintiff  described  in  the  petition  were  in- 
jured thereby,  and  that  by  reason  thereof  the 
market  value  of  his  land  was  diminished,  and 
the  plaintiff  damaged  thereby,  your  verdict 
should  be  for  the  plaintiff;  and  in  this. con- 
nection you  are  further  instructed  that,  if  you 
find  for  the  plaintiff,  the  measure  of  his  dam- 
age, which  means  the  amount  of  his  recovery, 
should  be  the  difference  in  the'  market  value 
of  the  land  described  prior  to  the  raising  of  the 
dam  in  1913  and  its  value  thereafter  caused  by 
the  increased  height  of  said  dam,  if  any,  without 
regard  to  any  general  increase  or  depreciation 
in  the  value  thereof  from  any  other  cause  or 
source;  and  in  arriving  at  the  difference  in 
the  value  of  said  land,  if  any,  yon  may  take  in- 
to consideration  the  effect  of  the  backing  up 
of  the  water  on  the  premises  had  upon  the 
sand  beds  in  the  creek  on  said  premises,  if 
any,  the  inconvenience,  if  any,  you  find  the 
backing  up  said  water  had  or  might  have  in 
the  use  of  the  fords  or  crossings  on  the  creek  on 
plaintiff's  premises,  the  increase,  if  any,  of  the 
distance  the  plaintiff  would  be  compelled  to 
travel  in  going  to  and  from  the  city  of  King- 
fisher, or  his  nearest  market,  the  effect,  if  any, 
it  had  in  the  use  of  the  pasture  on  said  premis- 
es, the  effect  it  had,  if  any,  on  the  banks  of  the 
creek,  the  washing  away  of  trees  and  soil  from 
said  premises,  if  any,  and  such  other  matters 
and  things  as  you  may  find  was  the  direct  and 
proximate  result,  if  any,  tending  to  increase  or 
decrease  the  market  value  of  said  premises,  and 
allow  him  such  amount  as  you  may  find  will 
compensate  him  for  the  detriment  caused  there- 
by, but  you  will  not  allow  the  plaintiff  any 
damage  caused  by  said  dam  prior  to  the  raising 
thereof  in  the  year  1913. 

"You  are  instructed  that  you  cannot  allow  the 
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plaintiff  special  damages  for  any  specific  or  par- 
ticular item  of  injury,  if  any,  he  may  have 
sustained  by  reason  of  the  backing  up  of  said 
water;  but  you  may  consider  all  such  specific 
and  particular  items  and  matters  mentioned  in 
the  foregoing  instruction,  for  the  purpose  only 
of  arriving  at  the  difference  in  the  market  value 
I  of  the  land  prior  to  the  raising  of  said  dam  and 
its  market  value  thereafter." 

The  preceding  paragraphs  of  the  court's 
instructions  are  the  identical  ones  which  it 
is  asserted  misled  the  jury.  It  seems  to  us 
that  they  are  eminently  fair  and  correct  as 
applied  to  the  evidence  in  this  case,  which 
disclosed  that  prior  to  the  reconstruction  and 
raising  of  the  dam  plaintiff  made  several 
uses  of  his  land.  He  was  a  raiser  of  hogs, 
and  had  hog  pastures  and  lots  extending  to 
the  water  of  the  creek  so  that  his  hogs 
could  get  the  water  from  the  creek.  The 
backing  up  of  the  water  prevented  the  fur- 
ther use  of  the  lots,  and  be  was  compelled 
to  remove  the  fences.  On  both  sides  of  the 
creek  were  large  sand  banks  from  which, 
prior  to  the  reconstruction,  the  plaintiff  sold 
sand  to  a  number  of  the  Inhabitants  of  King- 
fisher. According  to  the  testimony  he  real- 
ized from  this  source  from  $50  to  $200  a 
year.  After  the  dam  was  elevated  the  water 
deposited  mud  on  and  covered  the  sand  beds, 
thereby  rendering  them  valueless  for  com- 
mercial purposes.  The  increased  depth'  of 
the  water  in  the  creek  also  compelled  plain- 
tiff to  discontinue  raising  colts  and  cattle  on 
account  of  the  place  having  been  rendered 
dangerous  to  his  stock,  which  was  evidenced 
by  the  fact  that  a  number  of  his  cattle  and 
colts  were  drowned  by  the  high  water.  When 
this  evidence  was  admitted  the  court  ad- 
monished the  jury  that  it  could  only  be  con- 
sidered for  the  purpose  of  showing  in  what, 
way  the. previous  use  of  his  premises  had 
been  destroyed,  and  its  value  thereby  depre- 
dated, but  did'  not  permit  the  witnesses  to 
testify  to  the  value  of  the  cattle  or  colts  as 
an  element  of  damage.-  The  creek  divided 
plaintiff's  farm;  a  large  part  of  his  culti- 
vatable  land  being  on  the  opposite  side  from 
his  house  and  barn.  Previous  to  the  eleva- 
tion of  the  dam  he  could  ford  the  creek, 
making  it  possible  for  him,  with  little  in- 
convenience, to  cultivate  the  land  on  the 
other  side,  but  after  the  elevation  the  water 
was  so  high  it  was  impracticable  to  ford  the 
creek,  necessitating  his  going  a  circuitous 
route  of  about  four  miles  with  his  work 
tools  and  farming  implements. 

[3]  There  was  a  decided  conflict  in  the  tes- 
timony of  real  estate  men  and  others  as  to 
whether  plaintiff's  land  was  rendered  less 
valuable  by'  the  elevation  of  the  dam,  and. 
we  think  under  these  circumstances  it  was 
perfectly  proper  for  the  jury  to  consider,  in 
determining  whether  or  not  his  land  had  de- 
preciated in  value,  the  uses  to  which  it  had 
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been  put  before  the  elevation  and  which  the 
overflow  of  the  water  had  destroyed. 

The  testimony  of  plaintiff's  witnesses  was 
to  the  effect  that  the  285  acres  involved  had 
depreciated  an  average  of  from  $10  to  $20  an 
acre.  There  being  evidence  in  the  record 
reasonably  tending  to  support  the  verdict 
of  the  jury,  it  will  not  be  disturbed  on  the 
weight  of  the  evidence. 

Error  is  also  alleged  in  the  refusal  to  give 
two  requested  instructions,  which  we  have 
examined,  and  find,  in  so  far  as  they  are 
applicable  to  the  Issues  in  the  case,  to  be 
covered  by  the  main  charge. 

[4]  It  is  also  urged  that  the  court  erred 
in  rendering  Judgment  against  the  defendant 
for  costs  for  the  reason  that  the  plaintiff  did 
not  file  a  claim  against  the  city  as  provided 
by  section  603,  Rev.  Laws  of  1910.  This  la 
not  a  ground  for  reversal,  and  inasmuch  as 
the  matter  was  not  presented  to  the  trial 
court,  and  it  given  an  opportunity  to  rule 
thereon,  the  alleged  error  will  not  be  con- 
sidered here.  If,  in  fact,  the  costs  were 
erroneously  assessed  againSt  the  defendnnt, 
the  matter  may  be  presented  to  the  trial 
court  on  a  motion  to  retax. 

Finding  no  reversible  error  in  the  record, 
the  judgment  is  affirmed. 

OWEN,  C.  J.,  and  KANE,  JOHNSON,  and 
McNEILL,  JJ.,  concur. 


BLACK  ct  al.  v.  BUCHANAN  et  al. 
(No.  9518.) 

(Supreme  Court  of  Oklahoma.    Jan.  20,  1920.) 

(Syllabus  ly  the  Court.) 

Appeal  and  error  <S=564(3)— Order  op  tri- 
al COURT  FIXIJJQ  TIME  FOR  FILING  CASE- 
MADE  NOT  AN  EXTENSION  OF  TIME  FOR  MAK- 
ING AND  SERVING. 

Ad  order  of  the  trial  court  reciting  "that 
40  days'  additional  time  be  granted  the  pro- 
tcstant  for  the  filing  of  said  case-made,  making 
in  all  130  days  from  the  29th  day  of  June, 
1017,"  is  a  nullity,  in  that  the  time  for  filing 
a  case-made  is  governed  by  statute  and  such 
order  does  not  have  the  effect  of  extending  the 
timo  within  which  to  make  and  serve  a  case- 
nindr. 

Commissioners'  Opinion,  Division  No.  1. 

Error  from  District  Court,  Love  County; 
W.  E.  Freeman,  Judge. 

Proceeding  by  W.  E.  Buchanan  and  others 
for  allowance  and  settlement  of  the  final  ac- 
count of  an  administrator,  with  protest  by 
Sam  Black  and  others.  From  an  order  of 
the  district  court  sustaining  the  county  court 
In  settling  the  final  account,  protestants  bring 
error.  Dismissed. 


W.  A.  Tarver,  of  Corsicana,  Tex.,  and  Da- 
vis &  Davis,  of  Gainesville,  Tex.,  for  plain- 
tiffs in  error. 

Cruce  &  Potter,  of  Ardmore,  for  defendants 
in  error. 

STEWART,  C.    Final  judgment  was 
dered  in  the  trial  court  on  June  29,  1917, 1 
the  following  order  was  made  at  the  time: 

"Upon  the  application  of  said  protestants  and 
for  good  and  sufficient  reasons  to  the  court 
appearing,  it  is  further  ordered  that  ninety 
days  from  this  date  is  hereby  allowed  the  pro- 
testants for  the  preparation,  submission  and  fil- 
ing of  a  case-made,  and  the  doing  of  such  other 
things  as  may  be  necessary  for  the  prepara- 
tion of  this  case  for  such  appeal." 

The  case-made  was  served  on  October  12, 
1917,  more  than  90  days  after  the  making  of 
such  order;  however,  on  September  4,  1917, 
the  trial  judge  made  a  further  order  which 
reads  as  follows: 

"It  is  considered,  decreed,  and  ordered  that 
40  days'  additional  time  be  granted  the  protes- 
tants for  the  filing  of  said  case-made,  making 
in  all  130  days  from  the  29th  day  of  June, 
1917." 

The  defendant  in  error  moves  to  dismiss 
the  appeal: 

"First,  for  the  reason  assigned  that  the  case- 
made  was  not  served  on  the  defendants  in  er- 
ror within  15  days  from  the  rendition  of  the 
judgment  appealed  from  nor  within  any  exten- 
sion of  time  granted  by  the  court  for  such  pur- 
pose. 

"Second,  that  the  defendants  in  error  were  not 
given  three  days'  time  in  which  to  suggest 
amendments  and  no  notice  of  settlement  of  the 
case. 

"Third,  that  the  action  of  the  trial  court  in 
overruling  the  motion  for  a  new  trial  is  not 
assigned  as  error." 

The  order  of  June  29, 1917,  does  not  express- 
ly extend  time  for  making  and  serving  case- 
made  as  required  by  statute;  but,  assuming 
that  its  terms  are  sufficiently  definite,  we  find 
that  the  case-made  was  not  served  until  long 
after  the  extension  of  such  time  allowed.  It 
would  therefore  be  necessary  to  dismiss  the 
uppeal  unless,  prior  to  the  expiration  of  the 
time  at  first  allowed,  the  court  or  judge  has 
made  an  order  extending  such  time.  The  only 
further  order  which  we  find  is  quoted  above 
and  merely  grants  the  protestants  40  days'  ad- 
ditional time  "for  the  filing  of  said  case- 
made."  This  is  not  an  order  extending  time 
for  making  and  serving  the  case-made.  Under 
the  statute,  the  case-made  must  be  made  and 
served  upon  the  opposite  party  within  15  days 
after  the  judgment  or  within  such  further  ex- 
tension of  time  as  may  be  properly  allowed  by 
the  court.  The  time  for  filing  the  case-made 
is  fixed  by  law.  Plaintiff  in  error  has  6 
months  within  which  to  perfect  an  appeal, 
and,  though  the  law  requires  the  making  and 
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serving  of  a  case-made  within  the  IS  days  or 
flueb  farther  time  as  may  be  allowed  by  the 
court,  It  is  only  necessary  for  the  plaintiff  in 
error  to  file  the  case-made  within  such  time 
as  will  enable  him  to  perfect  appeal  to  this 
court  within  the  time  allowed  by  law.  Hence 
the  order  of  the  court  extending  the  time 
within  which  to  file  the  case-made  is  a  mere 
nullity.  We  do  not  think  that,  by  construc- 
tion, the  last  order  made  can  be  held  to  be  an 
extension  of  time  within  which  to  make  and 
serve  the  case-made. 

This  attempted  appeal  in  the  instant  case 
is  from  an  order  of  the  district  court  sustain- 
ing the  county  court  in  allowing  and  settling 
the  final  account  of  an  administrator.  With- 
out deciding  whether  or  not  errors  arising 
during  the  course  of  the  trial  may  be  consid- 
ered In  a  case  of  this  kind,  in  the  absence  of 
an  assignment  that  the  court  erred  in  over- 
ruling the  motion  for  a  new  trial,  we  think 
the  petition  in  error  raises  a  question  of  law 
that  may  be  presented  upon  the  record  prop- 
er. On  examination,  however,  we  find  that 
the  purported  case-made  presented  to  us  is 
not  certified  as  a  transcript,  and,  for  the  rea- 
sons given,  not  being  effective  as  a  case-made, 
we  have  no  alternative  but  must  dismiss  the 
appeal.  This  court  is  loath  to  dismiss  ap- 
peals on  technicalities,  but  we  have  searched 
the  record  In  vain  to  find  any  theory  upon 
which  to  base  a  substantial  compliance  with 
the  procedure  authorized  by  law. 

The  appeal  is  dismissed. 

PEE  CURIAM.  Adopted  in  whole. 


DURA  NT  v.  STANFIELD.    (No.  9039.) 
(Supreme  Court  of  Oklahoma.  Jan.  20,  1920.) 

(Byllalu*  bp  the  Court.) 

Appeal  and  ebboe  ®=>358  —  Dismissed  fob 
failure  to  serve  case-made  within  time 
fixed  bt  trial  court's  order. 
This  appeal  is  dismissed  for  the  reason 

the  case -made  was  not  served  on  the  opposing 

party  within  the  time  as  fixed  by  the  order  of 

the  trial  court. 

Error  from  Superior  Court,  Muskogee 
County ;  H.  C.  Thurman,  Judge. 

Action  by  Luclnda  Durant  against  B.  F. 
Stanfield.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Dismissed. 

Robertson,  Bailey,  Roach  &  Bailey,  of  Mus- 
kogee, for  plaintiff  in  error. 

J.  D.  Slmms,  M.  G.  Bailey,  and  W.  J. 
Crump,  all  of  Muskogee,  for  defendant  in 
error. 

HIGGINS,  J.  Luclnda  Durant  will  be  re- 
ferred to  as  plaintiff,  and  B.  F.  Stanfield  as 


STANFIELD 
P.) 

defendant;  they  having  so  appeared  in  the 
lower  court. 

The  defendant  secured  judgment  In  the 
lower  court,  and  the  plaintiff  seeks  an  appeal 
to  this  court  upon  the  petition  in  error  with 
case-made  attached. 

In  his  brief  the  defendant  again  urges  the 
court  to  pass  on  motion  to  dismiss.  It  ap- 
pears that  this  motion  has  heretofore  been 
denied  upon  the  recommendation  of  the  Su- 
preme Court  Commission,  to  whom  it  was  re- 
ferred and  who  had  the  cause  under  advise- 
ment at  time  the  term  of  the  commission  ex- 
pired by  operation  of  law.  We  have  exam- 
ined this  motion  and  find  the  irregularities 
complained  of  sufficiently  serious  to  Justify 
this  court  to  make  a  finding  and  ruling  there- 
on. 

The  defendant  asks  that  the  appeal  be  dis- 
missed for  the  reason  the  case-made  was  not 
served  on  him  as  by  law  and  order  of  court 
required. 

On  October  14,  1916,  the  day  the  motion 
for  new  trial  was  overruled  and  judgment 
entered  for  defendant,  the  plaintiff  gave  no- 
tice of  an  appeal  to  this  court,  whereupon 
the  court  granted  her  60  days  to  prepare  and 
serve  a  case-made,  the  defendant  ten  days 
to  suggest  amendments  thereto,  the  same  to 
be  settled  on  five  days'  notice. 

On  December  12,  1916,  upon  application  of 
plaintiff  to  extend  time  for  making  and  filing 
a  case-made,  the  court  entered  the  follow- 
ing order: 

"Now  on  this  day  the  motion  of  the  plaintiff 
in  the  above-entitled  cause  for  the  extension 
of  time  to  make  and  file  case-made  coming  on 
to  be  heard,  the  same  having  been  duly  con- 
sidered by  the  court,  and  the  court  being  of  the 
opinion  that  said  motion  should  be  sustained — 

"It  is  therefore  ordered  by  this  court  that  the ' 
time  for  making  and  filing  a  case-made  in  said 
cause  be  extended  sixty  days  from  this  date. 

"Dated  this  the  12th  day  of  December,  1916. 

"H.  O.  Thurman,  Judge." 

There  is  no  record  that  the  case-made  was 
ever  served  upon  the  defendant  or  his  attor- 
neys. 

On  April  11,  1917,  notice  was  served  on 
the  attorneys  representing  the  defendant 
that  on  April  14,  1917,  at  9  o'clock  a.  m.,  the 
case-made  would  be  presented  to  the  judge 
who  tried  the  cause  to  be  settled. 

On  April  14,  1917,  the  case-made  was  pre- 
sented to  the  judge,  who  signed  the  certificate 
to  same ;  the  defendant  appearing  neither  in 
person  nor  by  his  attorneys. 

And  on  the  same  day,  the  very  last  day  for 
filing  the  appeal  In  this  court,  the  purported 
case-made  was  filed  in  the  office  of  the  clerk 
of  the  superior  court  of  Muskogee  county, 
and  the  petition  in  error  with  case-made  at- 
tached was  filed  in  this  court 

The  defendant  moves  to  dismiss  the  appeal 
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for  reason  the  case-made  was  not  served  on 
him  as  by  law  and  order  of  court  required. 

In  Teese  Cotton  Co.  v.  Rains,  52  Okl.  503, 
153  Pac.  63,  it  is  held: 

"Where  case-made  is  not  served  upon  oppos- 
ing counsel  within  the  time  allowed  by  law  or 
an  order  of  the  trial  court  for  serving  the 
same,"  the  Supreme  Court  "cannot  consider 
any  errors  occurring  at  the  trial;  and,  no  error 
appearing  in  the  record,  the  appeal  should  be 
dismissed." 

The  same  is  held  in  King  v.  Pool,  49  Okl. 
573,  153  Pac,  860,  Martin  v.  Milnor,  52  Okl. 
232,  152  Pac.  3SS,  and  Allen  v.  McLaren,  53 
Okl.  567,  157  Pac.  349. 

In  tills  case  at  the  trial  evidence  was  intro- 
duced by  both  parties,  and  at  the  conclusion 
of  whlcu  and  upon  the  evidence  so  introduced 
the  court  entered  Judgment.  All  errors  com- 
plained of  in  the  assignment  of  errors  are 
those  which  can  be  considered  only  upon  a 
petition  In  error  with  case-made  attached. 
Therefore,  for  the  reason  the  case-made 
j  not  served  on  the  defendant  or  his  coun- 
J  within  th«  time  fixed  by  the  order  of  the 
trial  court,  there  is  nothing  left  for  this 
court  to  do  but  to  dismiss  the  appeal. 
Ap|<c«l  dismissed. 
All  Justices  concur. 


PERRY  t.  WERLINE.  (No.  9562.) 
(Supremo  Court  of  Oklahoma.  Jan.  13,  1920.) 

(Syllabus  by  the  Court.) 
ArrKAL  and  rubor  «=»347(D— Court  with- 

OVT  JURISDICTION  WHEN  PROCEEDINGS  IN 
KRBOB  ARR  NOT  BROUGHT  WITHIN  SIX 
MONTHS. 

I'ndor  chapter  18,  Sess.  Laws  1910-11,  pro- 
ceeding* in  error  in  the  Supreme  Court  must 
ho  brought  within  six  months  from  the  date  of 
the  rendition  of  the  judgment  or  order  from 
which  thu  appeal  is  sought  to  be  taken;  and, 
when  not  so  brought,  this  court  is  without  ju- 
rlsilietlon  to  review  such  final  order. 

Krror  from  County  Court,  Ellis  County ;  S. 
A.  Miller,  Judge. 

Action  between  George  Perry  and  George 
M.  Werllue.  Judgment  for  Werline,  and 
lVrry  brings  error.   Proceeding  dismissed, 

C  IV  Leady,  of  Arnett,  for  plaintiff  in 

wr°r.  .  -  , 

J.  W.  ltartOW,  of  Gage,  for  defendant  in 

error, 

MAINE?,  V.  O.  J.  This  Is  an  appeal  from 
a  Judgment  rendered  by  the  county  court  of 
Mills  county.  The  defendant  in  error  has  fil- 
ol  ,m)1ion  to  dismiss  the  appeal  on  the 
ground  thai  the  petition  in  error  was  not 


filed  in  this  court  within  six  months  from  the 
date  of  rendition  of  the  Judgment  appealed, 
from.  An  examination  of  the  record  disclos- 
es that  the  Judgment  herein  was  rendered  on 
November  13,  1916 ;  the  motion  for  new  trial 
was  overruled  by  the  court  below  on  Novem- 
ber 15,  1916,  and  the  petition  in  error  was 
filed  in  this  court  November  2,  1917,  almost  a 
year  after  the  rendition  of  final  Judgment  In 
the  trial  court.  Section  1,  c,  18,  Sess.  Laws 
1910-11,  provides: 

"All  proceedings  for  reversing,  vacating  or 
modifying  judgments,  or  final  orders  shall  be 
commenced  within  six  months  from  the  rendi- 
tion of  the  judgment  or  final  order  complained 
of." 

This  is  Jurisdictional;  and  where,  as  in 
this  case,  more  than  six  months  has  elapsed, 
this  court  is  without  authority  to  review  the 
action  of  the  trial  court.  Boorigie  Bros.  v. 
Ranney-Davis  Merc.  Co.,  47  Okl.  97,  147  Pac. 
774  ;  Malloy  v.  Johnson  et  aL,  40  Okl.  454,  139 
Pac.  310;  State  Savings  Bank  of  Manchester, 
Iowa,  v.  Redden  et  aL,  38  Okl.  444,  134  Pac. 
20 ;  Storm  v.  Rlchart,  49  Okl.  587,  153  Pac. 
863. 

The  proceeding  Is  therefore  dismissed. 

KANE,  PITCH  FORD,  JOHNSON,  Mc- 
NEILL,  HIGGINS,  and  BAILEY,  JJ.,  concur. 


STAR  MILL  &  ELEVATOR  CO.  v.  BRUCE. 
(No.  10441.) 

(Supreme  Court  of  Oklahoma.   Jan.  20,  1920.) 

(Syllabus  by  the  Court.) 

Appeal  and  error  <§=>356— No  jurisdiction 
.of  petition  in  error  filed  more  than 
six  months  after  final  order  or  judg- 
ment. 

Where  more  than  six  months  has  intervened 
between  the  rendition  of  a  final  order  or  judg- 
ment sought  to  be  reviewed  and  the  filing  ot 
the  petition  in  error  in  the  Supreme  Court, 
this  court  has  no  jurisdiction  to  review  such 
final  order  or  judgment. 

Error  from  District  Court,  Ellis  County; 
T.  P.  Clay,  Judge. 

Action  by  the  Star  Mill  &  Elevator  Com- 
pany, by  its  trustee,  Grant  Hlbarger,  against 
J.  W.  Bruce.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Dismissed. 

C.  B.  Leedy,  of  Arnett,  for  plaintiff  In 
error. 

H.  L.  Adkins,  of  Higgins,  Tex.,  for  defend- 
ant In  error. 

PITCHFORD,  J.  The  final  order  of  Judg- 
ment was  rendered  by  the  district  court  of 
Ellis  county,  Okl.,  on  the  1st  day  of  April, 


aKor  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  ai 

Digitized  by  Google 


! 


Okl;) 


BULG1N  v.  AMERICAN  LAW  BOOK  CO. 
(1*«  P.) 


941 


1918.  The  petition  in  error  with  transcript 
attached  was  filed  in  this  court  on  January 
18, 1919,  more  than  six  months  from  the  date 
of  the  rendition  of  such  final  order  of  judg- 
ment. It  has  been  repeatedly  held  that  aft- 
er the  expiration  of  the  time  allowed  by  law 
for  perfecting  the  appeal,  this  court  Is  with- 
out Jurisdiction  to  entertain  the  same.  Mal- 
loy  v.  Johnson  et  al.,  40  OkL  464,  139  Pac. 
810;  Dawson  &  Schrelner  v.  Davis  Bros. 
Cheese  Co.,  53  Okl.  313,  166  Pac.  204. 

The  appeal  la  therefore  dismissed. 

All  the  Justices  concur,  except  HARRI- 
SON, J.,  absent  and  not  participating. 


SIMMON  t.  YOUNG.  (No.  10027.) 

(Supreme  Court  of  Oklahoma.   Dec.  23,  1919. 
Rehearing  Denied  Feb.  3,  1920.) 

(Syliabus  by  the  Court.) 
Appeal  and  ebbob  <8=>786— Appeal  mani- 
festly FRIVOLOUS  WILL  BE  DISMISSED. 

Where  upon  examination  of  the  record,  peti- 
tion in  error,  and  motion  to  dismiss  it  appears 
that  the  appeal  is  manifestly  frivolous  and  with- 
out merit,  the  same  will  be  dismissed. 

Error  from  District  Court,  Muskogee 
County;  R.  P.  De  Graffenreid,  Judge. 

Action  by  Tandy  0.  Young  against  J.  M. 
Simmon.  Judgment  for  plaintiff  for  $3,000, 
and  defendant  brings  error.  Dismissed. 

S.  H.  Lattimore  and  Frank  R.  Applegate, 
both  of  Muskogee,  for  plaintiff  In  error. 

Gibson  &  Hull,  of  Muskogee,  for  defendant 
in  error. 

OWEN,  C.  J.  Tandy  O.  Young  brought 
this  action  against  J.  M.  Simmon,  alleging, 
in  substance,  that  Simmon  employed  him  to 
sell  an  undivided  interest  In  an  oil  lease  for 
$6,000  net  to  Simmon;  and  in  pursuance  to 
this  employment  he  procured  a  purchaser 
within  the  time  mentioned  who  was  ready, 
willing,  and  able  to  purchase  the  Interest, 
paying  therefor  the  sum  of  $8,000,  $3,000  of 
which  amount  was  to  be  paid  to  Young  as  his 
commission,  but  Simmon  failed  and  refused  to 
accept  the  offer,  and  thereby  became  Indebted 
to  Young  in  the  sum  of  $3,000.  Simmon  an- 
swered by  way  of  general  denial,  alleging 
also  that  he  had  canceled  the  employment 
prior  to  the  performance  by  Young.  The 
case  was  tried  to  the  court  without  a  jury. 
Judgment  rendered  for  Young  in  the  sum  of 
$3,000.  From  this  judgment  Simmon  ap- 
peals. 

Defendant  In  error  filed  a  motion  to  dis- 
miss the  appeal  for  the  reason  the  same  is 
frivolous  and  brought  for  the  purpose  of  de- 
lay only.  To  this  motion  no  response  has 
been  made. 


From  an  examination  of  the  entire  record 
it  appears  no  other  judgment  could,  have 
been  rendered,  and  that  the  appeal  is  clearly 
frivolous,  and  will  therefore  be  dismissed. 
Greenless  v.  Beckett,  49  OkL  135,  152  Pac. 
349;  Sklrvln  v.  Goldstein,  40  OkL  816,  137 
Pac  1177. 


KANE,  PITCHFORD, 
BAILEY,  JJ.,  concur. 


HIGGINS,  and 


BULGLN  v. 


AMERICAN  LAW 
(No.  10857.) 


BOOK  CO. 


(Supreme  Court  of  Oklahoma.  Jan.  20,  1920.) 

(BvUabut  by  the  Court.) 

Appeal  and  ebbob  «3=»786— Appeal  mani- 
festly FRIVOLOUS  WILL  BE  DISMISSED. 
Where  upon  an  examination  of  the  record, 
petition  in  error,  and  the  motion  to  dismiss  it 
appears  that  the  appeal  is  manifestly  frivolous 
and  without  merit,  the  appeal  will  be  dismissed. 

Error  from  District  Court,  Le  Flore  Coun- 
ty; E.  F.  Lester,  Judge. 

Action  by  the  American  Law  Book  Com- 
pany against  B,  G.  Bufgln  for  balance  due 
on  contract  Judgment  for  plaintiff  for 
$228.87,  with  Interest,  and  defendant  brings 
error.  Dismissed. 

T.  T.  Yarner,  of  Poteau,  for  plaintiff  in 
error. 

C.  R.  Barry,  of  Ft  Smith,  Ark,  for  de- 
fendant In  error. 

OWEN,  C.  J.  The  only  error  assigned  Is 
that  the  court  erred  in  rendering  judgment 
because  plaintiff  failed  to  file  an  affidavit  in 
the  lower  court  showing  that  defendant  was 
not  in  the  military  service  of  the  United 
States. 

It  appears  from  the  record  the  summons 
was  served  on  defendant  in  person;  that 
defendant  appeared  In  person  in  open  court 
and  was  granted  leave  to  file  his  answer  out 
of  time,  but  did  not  file  same,  and  has  made 
no  attempt  to  controvert  the  allegations  of 
the  petition ;  that  he  has  taken  the  full  time 
In  filing  his  supersedeas  bond,  the  preparation 
of  his  case-made,  and  filing  his  petition  In 
error. 

The  motion  to  dismiss,  to  which  no  re- 
sponse has  been  made,  is  on  the  ground  that 
the  appeal  Is  frivolous  and  without  merit 

Under  section  200,  art  2,  Act  Cong.  March 
8,  1918,  H.  R.  6361  (Comp.  St  1918,  Comp. 
St.  Ann.  Supp.  1919,  f  8078%  bb)  the  military 
affidavit  is  required  to  be  filed  by  the  plaintiff 
only  where  there  Is  a  default  of  an  appear- 
ance by  the  defendant  In  this  case  there  was 
an  appearance  in  person  in  open  court  and 
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no  showing  to  the  effect  that  defendant  was 
In  military  service.  Howie  Mining  Co.  v. 
McGary  (D.  C.)  266  Fed.  38. 

An  examination  of  the  record  convinces 
that  the  defendant  had  no  defense  to  plain- 
tiff's  cause  of  action,  and  that  this  appeal, 
filed  for  the  purpose  of  delay,  Is  therefore 
a  frivolous  proceeding.  The  appeal  will  be 
dismissed.  Merryman  v.  McQuillan,  53  Okl. 
590,  157  Pac.  310;  Bilby  v.  Continental  Gin 
Co.,  53  Okl.  316,  156  Pac.  199;  Culbertson 
v.  Walton  Trust  Co.,  49  Okl.  103,  152  Pac. 
355;  Brown  v.  Starkweather,  49  Okl.  259, 
152  Pac.  371. 

KANE,  RAINEY,  JOHNSON,  and  MC- 
NEILL, JJ„  concur. 


VAN  WINKLE  v.  HENKLE  et  al. 
(No.  10018.) 

(Supreme  Court  of  Oklahoma.    Dec.  23,  1919. 
Rehearing  Denied.    Jan.  27,  1920.) 

(Syllabus  by  the  Court.) 

1.  Fraud  <g=>l— Defined. 

Fraud  is  a  generic  term,  which  embraces 
all  the  multifarious  means  which  human  in- 
genuity can  devise,  and  are  resorted  to  by  one 
individual  to  get  an  advantage  over  another  by 
false  suggestions  or  by  the  suppression  of  the 
truth.  No  definite  and  invariable  rule  can  be 
laid  down  as  a  general  proposition  defining 
fraud,  as  it  includes  all  surprise,  trick,  cunning, 
dissembling,  and  any  unfair  way  by  which  an- 
other is  cheated. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Fraud.] 

2.  Appeal  and  ebbob  <S=»1009(4)— Judgment 

IN  EQUITY  WILL  NOT  BE  DISTURBED  UNLESS 
OLEABLT  AGAINST  WEIGHT  OF  EVIDENCE. 

In  cases  of  purely  equitable  cognizance  the 
judgment  of  the  trial  court  upon  the  facts  will 
not  be  disturbed  on  appeal,  unless  it  appears 
that  the  judgment  rendered  is  clearly  against 
the  weight  of  the  evidence. 

3.  Mines  and  minerals  <®=»58 — Evidence 
sufficient  to  sustain  judgment  fob 
plaintiff  in  action  to  cancel  oil  lease. 

Record  examined,  and  held,  that  after  a 
careful  examination  of  the  record  we  are  not 
prepared  to  say  that  the  judgment  rendered  by 
the  trial  court  is  against  the  clear  weight  of 
the  evidence. 

Error  from  District  Court,  Kay  County; 
W.  M.  Bowles,  Judge. 

Action  by  W.  H.  Henkle  and  another 
against  J.  M.  Van  Winkle.  Judgment  for 
plaintiffs  and  defendant  brings  error.  Af- 
firmed. 


L.  A.  Maris,  of  Ponca  City,  for  plaintiff  in 
error. 

W.  S.  Cllne  and  C.  L.  Pinkham,  both  of 
Newklrk,  for  defendants  In  error. 

KANE,  J.  This  was  an  action,  commenced 
by  the  defendants  In  error,  plaintiffs  below, 
against  the  plaintiff  In  error,  defendant  be- 
low, for  the  purpose  of  canceling  and  setting 
aside  an  oil  and  gas  lease  for  fraud  in  its 
procurement.  Upon  trial  to  the  court,  with- 
out the  Intervention  of  a  jury,  judgment  was 
rendered  In  favor  of  the  plaintiffs,  to  reverse 
which  this  proceeding  in  error  was  commenc- 
ed. Hereafter,  for  convenience,  the  parties 
will  be  called  "plaintiffs"  and  "defendant," 
respectively,  as  they  appeared  In  the  trial 
court. 

The  grounds  relied  upon  for  reversing  the 
judgment  of  the  trial  court  are  stated  by 
counsel  for  the  defendant  in  Ids  brief  as  fol- 
lows : 

"Point  1.  The  evidence  in  this  case  does  not 
establish  the  acts  constituting  fraud  with  that 
clearness  and  certainty  which  the  law  requires 
in  order  to  entitle  the  plaintiff  to  equitable 
relief;  there  is  not  that  clear  and  most  con- 
vincing proof  of  any  acts  of  fraud  committed 
by  the  defendant,  such  as  are  necessary  to 
induce  a  court  of  equity  to  exercise  its  powers 
and  grant  relief  to  the  plaintiff. 

"Point  2.  There  is  no  sufficient  proof  in  the 
record  that  the  defendant  knew  or  bad  any 
knowledge  or  information  that  oil  had  been 
found  in  the  Thompson  well  at  the  time  of 
negotiating  for  and  procuring  the  lease  from 
the  plaintiff  in  this  action. 

"Point  3.  There  is  no  proof  whatever  in  the 
record  that  at  the  time  the  defendant  negotiat- 
ed for  and  procured  the  lease  from  the  plain- 
tiff that  it  was  worth  any  more  than  the  price 
which  defendant  paid  plaintiff  for  It,  or  tbat  it 
could  have  been  sold  for  a  larger  sum.  There 
is  no  evidence  in  the  record  to  show  that  plain- 
tiff was  in  any  way  damaged,  or  suffered  any 
financial  loss  by  the  execution  and  delivery  of 
the  lease  to  the  defendant. 

"Point  4.  The  evidence  is  uncontradicted  that 
to  get  $1,250  for  his  lease,  which  was  $150 
more  than  the  defendant  otherwise  would  have 
given,  the  plaintiff  committed  a  fraud  upon  his 
neighbor,  Thompson,  by  suppressing  and  con- 
cealing from  Thompson  the  fact  that  he  was 
receiving  the  extra  $150  because  of  his  in- 
ducing Thompson  to  lease  his  quarter  section, 
right  in  the  same  vicinity,  for  the  sum  of  $150. 
Because  of  the  practicing  of  this  fraud  upon 
his  neighbor  in  the  transaction,  which  he  now 
asks  the  court  of  equity  to  set  aside,  the  plain- 
tiff must  be  denied  all  equitable  relief." 

It  is  quite  apparent  that  all  of  these  points 
raise  but  one  question,  and  that  is  the  suf- 
ficiency of  the  evidence  to  sustain  the  judg- 
ment rendered  by  the  trial  court. 

The  facts  over  which  there  is  no  contro- 
versy may  be  briefly  summarized  as  follows: 

For  some  months  prior  to  the  execution  of 
the  lease  in  question  an  oil  well  was  in  pro- 
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cess  of  drilling  on  the  Thompson  farm,  situ- 
ated about  one  mile  north  of  the  Henkle 
place.  The  plaintiff  Henkle  resided  in  Mc- 
pherson, Kan.,  and  was  at  home  on  the  6th 
day  of  March,  the  date  oil  was  found  in  this 
well.  On  the  next  day,  to  wit,  March  7th,  the 
defendant  Van  Winkle  left  Ponca  City  for  the 
express  purpose  of  procuring  an  oil  and  gas 
lease  from  the  plaintiff.  Just  before  oil  was 
discovered  in  the  Thompson  well,  Henkle  had 
offered  to  lease  his  land  to  Van  Winkle,  but 
the  latter  was  not  interested  in  the  matter 
at  that  time,  and  referred  Henkle  to  Mr. 
Marland,  a  competitor  in  the  oil  business, 
saying  that  Mr.  Marland  might  lease  it;  that 
he  could  not  at  that  time.  Later  Mr.  Van 
Winkle  changed  his  mind  about  leasing  the 
Henkle  place,  and  called  upon  Mr.  Henkle  for 
the  avowed  purpose  of  obtaining  a  lease.  Mr. 
Van  Winkle  found  Henkle  at  his  home  near 
'McPherson,  Kan.,  on  the  8th  day  of  March, 
and  a  dispute  as  to  what  was  said  in  the 
conversation  which  occurred  at  this  meeting 
forms  the  principal  basis  for  this  controversy. 
Counsel  for  the  defendant  states  in  his  brief 
Mr.  Henkle's  version  of  this  conversation  in 
narrative  form  as  follows: 

"I  saw  him  on  the  8th  day  of  March,  this 
year  at  McPherson,  Kan.  He  came  up  there 
to  get  our  oil  and  gas  lease,  about  9  o'clock 
on  this  morning,  or  something  like  that.  No 
one  was  present  but  he  and  I.  We  were  stand- 
ing there  in  the  road;  we  talked  a  little  bit 
about  our  place  and  he  said  he  came  up  here 
to  see  about  getting  this  lease  and  I  said  'All 
right;  what  about  it?'  He  said:  'Now  the 
Thompson  well  is  a  dry  hole;  we  thought  just 
before  things  got  too  dead  down  there  we 
would  simply  get  together  and  get  to  work  and 
get  another  test  hole.  We  are  getting  the 
Weeden  lease  and  we  want  to  get  yours  and 
Marland  will  go  in  with  us  and  we  will  throw 
in  and  drill  another  test  well.  »  •  ♦»'  We 
kept  talking  and  he  wanted  me  to  take  the 
lease  for  $800,  and  I  wouldn't  do  it,  and  then 
he  said,  'I  will  give  yon  just  $1,000  for  the 
lease.'  He  says,  'I  suppose  that  the  rest  of 
the  bunch  at  home  will  almost  kill  him  for 
doing  that.'  I  told  him  I  would  do  nothing  of 
the  kind,  and  he  snid  that  he  might  just  as 
well  go,  and  got  up  and  stepped  to  the  phone, 
and  wanted  to  find  out  the  garage  man's  num- 
ber. He  called  up  the  central  girl,  but  didn't 
get  the  man,  so  we  sat  down  and  talked  it 
over  again.  He  said  he  would  give  me  a 
$1,000,  and  would  give  my  wife  $100  for  signing 
it.  I  told  him  I  would  not  do  it,  and  offered 
to  take  -$1,600  and  him  drill  a  hole  on  us  with- 
in a  year.  He  said  the  other  men  would  have 
as  much  to  say  about  where  the  hole  was  to 
be  located  as  he  would.  He  then  called  the 
garage  man,  and  it  wasn't  but  a  few  minutes 
until  he  came  out,  so  we  went  out  to  the  car, 
and  he  then  told  this  story  over  to  the  garage 
man;  that  he  had  offered  me  a  $1,000  for  the 
lease  and  a  dry  hole  within  a  mile  of  it.  1 
stepped  up  and  says,  'You  might  get  Mr. 
Thompson's  land  there;  he  has  a  farm  there 
just  a  mile  of  us;  he  said  you  might  get  his 


lease.  Ton  might  go  over  and  see  him;  I 
will  go  over  with  you.'  He  asked  where  the 
Thompson  lease  was.  I  told  him,  and  he  said 
be  wouldn't  give  much  for  it  This  was  a 
different  lease  from  the  one  the  well  was  being 
drilled  on.  I  told  him  I  didn't  want  the  blame 
thrown  on  me;  that  I  wanted  to  see  develop- 
ment, that  I  would  take  $1,250,  go  with  him  to 
Thompson,  and,  help  him  to  get  the  Thompson 
lease.  He  says,  'Get  in  the  car;  let's  go.'  We 
went  to  town  to  the  bank  before  a  notary 
public  and  drawed  up  the  lease.  *  •  *  We 
did  not  learn  anything  in  relation  to  the 
Thompson  well  and  its  condition  until  Monday 
afterwards.  We  made  the  lease  on  the  8th, 
which  was  Thursday.  Upon  receiving  the  in- 
formation of  the  Thompson  well,  I  came  down 
to  this  county,  staying  all  night  here  in  New- 
kirk;  got  in  a  car  with  Mr.  Thompson;  went 
out  to  the  well.  We  came  down  on  Friday 
night,  and  went  out  to  the  well.  A  couple  of 
men  from  Kansas  and  I  took  a  car  and  went 
out  to  the  well.  *  *  *  I  saw  Mr.  Van  Win- 
kle while  I  was  down  there.  I  came  back  to 
Newkirk  and  went  to  Ponca  City  and  saw  him 
at  his  office.  I  called  on  him,  and  he  asked  me 
to  come  into  his  private  room.  I  asked  him 
if  he  didn't  believe  he  gave  us  a  bad  deal  on  the 
lease.  I  told  him  I  thought  he  kind  of  pulled 
it  over  us;  that  they  had  oil  out  there;  that 
I  didn't  believe  we  had  gotten  a  square  deal. 
I  told  him  I  would  give  him  back  a  check  for 
his  money,  and  asked  him  to  cancel  the  lease. 
He  said  he  wouldn't  think  of  doing  that" 

There  was  other  evidence  offered  by  the 
plaintiff  tending  to  show  that  Van  Winkle 
was  in  the  neighborhood  of  the  Thompson 
well  on  the  6th  of  March,  and  probably  knew 
that  oil  had  been  discovered  before  leaving 
for  Kansas  to  procure  the  Henkle  lease.  The 
fraud  complained  of  consisted  in  the  repre- 
sentations of  Van  Winkle  to  Henkle  that  the 
Thompson  well  was  a  dry  hole,  after  being 
apprised  that  the  contrary  was  true. 

The  defendant  testified  that  he  knew  noth- 
ing about  the  condition  of  the  Thompson  well 
on  the  6th  day  of  March,  that  he  had  not 
been  there  for  ten  days  or  two  weeks  prior  to 
that  date,  and  that  on  the  7th  day  of  March 
he  went  to  McPherson  to  procure  the  plain- 
tiff's lease  to  make  up  a  block  of  leases  and 
to  put  in  a  test  well,  just  as  he  had  told  Mr. 
Henkle.  He  denied  saying  specifically  that 
the  Thompson  well  was  dry.  His  version  of 
what  was  said  during  the  conversation  be- 
tween himself  and  Henkle  at  the  time  of  the 
execution  of  the  lease  is  stated  in  narrative 
form  in  the  brief  of  his  counsel  as  follows: 

"I  didn't  say  very  much  on  the  question  of 
taking  the  lease.  I  told  him,  if  this  well  up 
there  (meaning  the  Thompson  well  adjoining 
the  plaintiff's  land)  should  be  a  duster,  should 
not  produce  oil,  and  it  looked  like  at  that  time 
it  wouldn't,  that  we  wanted  to  try  to  drill  an- 
other hole  down  there.  And  again  we  talked 
about  it  probably  being  a  dry  hole;  I  was 
sincere  in  the  statement  that  it  looked  like  it. 
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was  dry;  I  never  was  io  sure  of  anything  in 
my  life." 

Mr.  Van  Winkle  also  denied  that  he  was  In 
the  vicinity  of  the  Thompson  well  on  the  6th 
of  March,  as  testified  by  other  witnesses.  He 
admits  being  there  In  the  circumstances  tes- 
tified to  a  week  or  two  previously,  and  his 
evidence  as  corroborated  by  other  witnesses 
rather  conclusively  shows  that  the  witnesses 
for  the  plaintiff  were  probably  mistaken  in 
fixing  the  date  as  the  6th  of  March.  But, 
conceding  this,  there  is  still  a  sharp  conflict 
between  Mr.  Henkle  and  Mr.  Van  Winkle  as 
to  whether  Mr.  Van  Winkle  said  positively 
that  the  Thompson  well  was  dry,  or  whether 
he  merely  stated  that  In  his  opinion  it  would 
be  a  dry  hole  when  completed.  On  the  whole, 
we  think  it  is  a  very  close  case  on  the  facts. 
But  after  a  careful  examination  of  the  rec- 
ord we  are  not  prepared  to  say  that  the  judg- 
ment rendered  by  the  trial  court  Is  against 
the  clear  weight  of  the  evidence. 

[1]  Black  on  Rescission  and  Cancellation,  | 
21,  says: 

"  Traud'  is  said  to  be  a  generic  term,  which 
embraces  all  the  multifarious  means  which 
human  ingenuity  can  devise,  and  are  resorted 
to  by  one  individual  to  get  an  advantage  over 
another  by  false  suggestions  or  by  the  suppres- 
sion of  the  truth.  No  definite  and  invariable 
rule  can  be  laid  down  as  a  general  proposition 
defining  fraud,  as  it  includes  all  surprise,  trick, 
cunning,  dissembling,  and  any  unfair  way  by 
which  another  is  cheated.  The  only  boundaries 
defining  it  are  those  which  limit  human 
knavery." 


The  author  cites,  as  supporting  this  lan- 
guage, Barr  v.  Baker,  9  Mo.  850;  Cooper  v. 
Ft  Smith  Sc.  W.  R.  Co.,  23  Okl.  139,  99  Pac 
785. 

[2, 3]  In  the  case  at  bar  the  trial  court  had 
the  witnesses  before  him,  and  had  ample  op- 
portunity to  observe  their  demeanor  while 
upon  the  stand,  their  candor,  or  lack  of  can- 
dor, and  was  therefore  in  much  better  situa- 
tion to  weigh  the  evidence  in  a  close  case 
than  this  court  could  possibly  be.  This  Is  the 
reason  for  adopting  the  rule  hereinbefore  re- 
ferred to,  and  so  often  followed  by  this  court, 
that  in  cases  of  purely  equitable  cognizance 
the  judgment  of  the  trial  court  upon  the  facts 
will  not  be  disturbed  on  appeal,  unless  it  ap- 
pears that  the  judgment  rendered  is  clearly 
against  the  weight  of  the  evidence.  Tested 
by  this  rule,  the  judgment  of  the  trial  court 
must  stand. 

For  the  reasons  stated,  the  judgment  ot 
the  court  below  is  affirmed. 

OWEN,  C  X,  RAINET,  V.  C.  X,  and  JOHN- 
SON, PITCHFORD,  HIGGINS,  and  BAIL- 
EY, JJ.,  concur. 


LONG  et  aL  v.  ANDERSON  et  aL  (No.  9523.) 
(Supreme  Court  of  Oklahoma.  Jan.  18,  1920.) 

(BvUatnu  by  the  Court.) 
X.  Deeds  <S=68(1%)  —  Test  or  capacity  to 

HAKE  DEED. 

Under  section  888,  Rev.  Laws  of  1910,  a 
person  entirely  without  understanding  has  no 
power  to  make  a  contract  of  any  kind,  and  is 
only  liable  for  the  reasonable  value  of  things 
furnished  him  for  his  support  or  the  support 
of  his  family.  Under  ,  this  section  the  test  of 
the  capacity  to  make  a  deed  is  that  the  grantor 
shall  have  the  ability  to  understand  the  nature 
and  effect  of  the  act  in  which  he  is  engaged, 
and  the  business  he  is  transacting ;  and,  where 
it  is  made  to  appear  that  such  grantor  was  in- 
capable of  comprehending  that  the  effect  of  the 
deed  when  made,  executed,  and  delivered  would 
be  to  divest  him  of  the  title  to  the  land  set 
forth  in  the  deed,  the  same  is  void. 

2.  Deeds  oj=»68(l%)— Idiot  who  could  hot 

UNDERSTAND  SIMPLEST  MATTERS  WAS  "EN- 
TIRELY WITHOUT  UNDERSTANDING"  WITHIN 
THE  STATUTE  RELATING  TO  CAP  AC  ITT  TO  CON- 
TRACT. 

Where  it  is  shown  that  the  grantor  execut- 
ing a  deed  has  been  an  idiot  all  his  life,  has 
never  transacted  any  business  of  any  character, 
cannot  read  or  write,  or  understand  the  sim- 
plest matters,  he  is  "entirely  without  under- 
standing" within  the  meaning  of  section  888, 
Rev.  Laws  of  1910. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Entirely  Without 
Understanding.] 

8.  Appeal  and  error  <8=»990— In  oases  or 

PURELY  EQUITABLE  COGNIZANCE,  APPELLATE 
•   COURT  MUST  REVIEW  ENTIRE  RECORD. 

In  a  case  of  purely  equitable  cognisance, 
it  is  the  duty  of  this  court  to  review  the  en- 
tire record;  and,  if  it  appears  that  the  judg- 
ment of  the  court  below  is  contrary  to  the 
weight  of  the  evidence,  reverse  the  cause  and 
render,  or  cause  to  be  rendered,  such  judg- 
ment as  should  have  been  entered  at  the  trial. 

Error  from  District  Court,  Custer  Coun- 
ty; Frank  Mathews,  Judge. 

Action  by  Frank  Long  and  George  Long, 
guardians  of  Fred  Long  an  incompetent  and 
Fred  Long  against  John  H.  Anderson  admin- 
istrator of  the  estate  of  Frank  Long,  Sr.,  de- 
ceased, and  others,  to  cancel  a  mortgage, 
with  cross-petitions  by  the  defendants  for 
foreclosure.  Judgment  for  the  mortgagees, 
foreclosing  their  mortgage,  and  plaintiffs 
bring  error.  Reversed  and  remanded,  with 
directions  to  set  aside  the  judgment  and  to 
render  Judgment  for  plaintiffs. 

Webster  &  Webster,  of  Miami,  for  plain- 
tiffs in  error. 

Henry  Bulow,  of  Clinton,  for  defendants 
In  error  D.  Montgomery  and  O.  L.  Montgom- 
ery. 
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RAINBY,  J.  This  is  an  action  Instituted 
on  behalf  of  Fred  Long;  an  incompetent,  by 
his  guardians,  Frank  Long  and  George  Long, 
against  John  H.  Anderson,  administrator  of 
the  estate  of  Frank  Long,  Sr.,  deceased, 
Union  Central  Life  Insurance  Company,  a 
corporation,  D.  Montgomery,  C.  L.  Mont- 
gomery, John  Long,  Annie  Long,  Christana 
Long,  and  Anton  Huber,  Jr.,  to  cancel  a 
certain  deed  purporting  to  have  been  exe- 
cuted by  Fred  Long  to  Frank  Long,  Sr.,  and 
mortgages  executed  by  Frank  Long,  Sr.,  to 
the  Union  Central  Life  Insurance  Company, 
D.  Montgomery,  and  O.  L.  Montgomery. 

The  plaintiffs  base  their  right  to  cancella- 
tion of  said  deed  upon  the  alleged  ground 
that  Fred  Long  was  an  incompetent  person 
on  the  date  he  is  said  to  have  conveyed  the 
land  in  controversy  to  his  father,  Frank 
Long,  Sr.;  that  he  was  wholly  without  un- 
derstanding and  without  sufficient  mental 
capacity  to  understand  the  nature  of  said 
transaction,  although  he  had  not  been  Judi- 
cially declared  to  be  an  Incompetent  The 
defense  of  the  mortgagees  is  in  effect  a  de- 
nial of  the  incompetency  of  the  grantor  in 
said  deed,  and  that  they  are  Innocent  in- 
cumbrancers for  value.  After  a  trial  to  the 
court  without  a  jury  the  court  found:  First, 
that  Fred  Long  was  an  idiot  on  July  1, 1910, 
the  date  of  his  deed  to  his  father,  but  that 
at  said  time  he  was  not  entirely  without  un- 
derstanding as  to  the  nature  of  the  transac- 
tion ;  and,  second,  that  the  mortgagees  had 
no  notice  of  any  fraud  In  the  transaction,  or 
of  the  disability  of  the  said  Fred  Long,  and 
that  they  were  innocent  Incumbrancers  for 
value.  The  court  refused  to  cancel  the  deed 
and  mortgages,  and  rendered  judgment  for 
the  mortgagee  defendants,  foreclosing  their 
mortgages,  as  prayed  for  by  them  in  their 
cross-petitions.  It  is  to  reverse  this  judg- 
ment that  the  plaintiffs  have  appealed,  con- 
tending that  the  findings  of  fact  by  the  trial 
court  are  clearly  against  the  weight  of  the 
evidence. 

As  to  whether  the  mortgagees  had  notice 
of  facts  sufficient  to  put  them  upon  inquiry 
which,  if  pursued,  would  have  disclosed  Fred 
Long's  mental  incapacity,  the  case  presented 
by  the  record  Is  one  of  some  difficulty,  but  it 
will  be  unnecessary  for  us  to  allude  to  or  dis- 
cuss the  evidence  on  this  phase  of  the  case, 
since  under  the  law  and  the  evidence  here- 
inafter referred  to  we  are  satisfied  that  the 
deed  purporting  to  have  been  executed  by 
Fred  Long  to  his  father  is  absolutely  void, 
and,  therefore,  it  is  immaterial  whether  the 
mortgagees  are  Innocent  Incumbrancers,  as 
they  acquired  no  rights  whatever  under  said 
mortgages. 

The  land  in  controversy  was  patented  to 
Fred  Long  under  the  homestead  laws  by  the 
United  States  government,  and  on  July  1, 
1910,  he  was  taken  by  his  father,  Frank  Long, 
Sr.,  to  the  office  of  one  George  B.  Baird,  a 
186  P.-60 


notary  public,  where'  there  was  presented  to 
him  a  deed  already  prepared,  conveying  the 
land  to  the  said  Frank  Long,  Sr.  Fred's 
name  and  mark  were  affixed  to  the  deed  by 
Baird,  who  did  not  read  or  explain  its  con- 
tents to  him,  neither  did  Baird  ask  him 
whether  he  understood  the  nature  of  the 
transaction.  All  Baird  was  able  to  testify  to 
In  this  respect  was  that  Frank  Long,  Sr.,  said 
something  to  Fred  in  German,  and  that  Fred 
then  touched  the  pen.  No  consideration 
whatever  was  paid  by  Frank  Long,  Sr.,  for 
the  land. 

No  useful  purpose  would  be  subserved  by 
relating  the  distressing  details  of  Fred 
Long's  pitiful  condition.  At  the  time  of  the 
transaction  assailed  he  was  39  years  of  age, 
and  17  witnesses,  including  four  physicians, 
testified,  in  substance,  that  he  was  and  had 
been  from  infancy  an  idiot,  wholly  without 
mind  and  incapable  of  understanding  any 
business  transaction.  He  could  not  count, 
read,  or  write;  did  not  know  the  value  of 
money  or  how  to  buy  or  sell  anything,  and 
he  was  unable  to  carry  on  an  intelligent  con- 
venation  either  in  English  or  German.  He 
was  so  physically  deformed  that  it  was  repul- 
sive to  look  upon  his  face.  He  could  do  some 
things  in  a  crude  way,  but  could  not  Intelli- 
gently attend  to  the  simplest  matters  on  the 
farm  where  he  resided,  and  he  could  only 
perform  common  labor  by  being  directed 
when  and  where  to  work.  The  evidence  dis- 
closes that  he  did  not  have  sufficient  mental 
capacity  to  comprehend  the  time  of  day,  for 
when  sent  to  work  in  the  morning  he  would 
not  quit  at  noon  or  in  the  afternoon  without 
some  one  stopping  him.  If  directed  to  plow 
and  the  cultivator  was  set  the  wrong  way 
he  would  plow  that  way,  and  if  directed  to 
hitch  certain  horses  by  name  he  would  as 
likely  hitch  other  horses.  From  a  careful 
consideration  of  the  evidence  in  the  record 
we  can  come  to  no  other  conclusion  than  that 
his  understanding  and  intelligence  was  not 
greater  than  that  of  a  very  small  infant,  and 
that  he  had  no  comprehension  whatever  of 
any  business  transaction. 

[1,2]  Under  section  889,  Bev.  Laws  of 
1910,  a  conveyance  or  other  contract  of  a 
person  of  unsound  mind,  but  not  entirely 
without  understanding,  made  before  his  In- 
capacity has  been  judicially  determined,  is 
subject  to  rescission  without  prejudice  to 
the  rights  of  third  persons,  as  provided  in 
the  article  on  extinction  of  contracts,  and 
the  trial  court  doubtless  thought  the  case 
presented  by  the  record  was  governed  by  the 
provisions  of  this  section;  and,  if  the  court 
did  not  err  in  finding  that  Fred  Long  was 
not  entirely  without  understanding  as  to  the 
nature  of  the  transaction,  the  judgment  Is 
correct.  The  plaintiffs  evidence,  however, 
was  not  contradicted,  the  defendants  offer- 
ing no  evidence  whatever  as  to  the  mental 
capacity  of  the  grantor;   and,   as  above 
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stated,  we  are  of  the  opinion  that  he  waa 
without  mental  capacity  to  execute  the  deed. 
Therefore  the  applicable  provision  of  the 
statutes  to  the  facts  of  this  case  is  section 
888,  which  provides  that  a  person  entirely 
without  understanding  has  no  power  to  make 
a  contract  of  any  kind,  and  under  which  such 
person  is  only  liable  for  the  reasonable  value 
of  things  furnished  to  him  for  his  support 
or  the  support  of  his  family.  The  words  "en- 
tirely without  understanding"  in  this  sec- 
tion, in  our  opinion,  have  reference  to  the 
nature  of  the  contract  assailed.  In  order  to 
render  a  deed  void  under  this  section  on  the 
ground  of  Insufficient  mental  capacity,  It 
must  be  shown  that  the  grantor  not  only 
did  not  understand  the  nature  of  the  transac- 
tion, but  also  that  he  was  without  sufficient 
mental  capacity  to  understand  it  While 
this  particular  section  was  not  mentioned, 
we  think  the  rule  announced  in  Miller  v. 
Folsom,  49  Okl.  74,  149  Pac  1185,  announces 
the  Just  and  correct  rule  to  be  applied  in 
determining  the  competency  of  a  grantor  to 
execute  a  deed.  It  was  there  held  that  the 
test  to  be  applied  in  such  circumstances  is 
that  the  grantor  shall  have  the  ability  to  un- 
derstand the  nature  and  effect  of  the  act  in 
which  he  is  engaged  and  the  business  he  is 
transacting,  and  that  in  order  to  Invalidate 
the  deed  It  must  be  shown  that  the  grantor 
was  incapable  of  comprehending  that  the 
effect  of  the  deed  when  made,  executed,  and 
delivered  would  be  to  divest  him  of  the  title 
to  the  land  set  forth  in  the  deed. 

If  the  rule  of  law  announced  in  section 
888,  supra,  is  not  applicable  to  the  case  be- 
fore as,  it  would  be  extremely-  difficult  to 
Imagine  a  case  to  which  it  would  apply.  The 
fact  that  the  incompetent  person  is  able  to 
eat,  drink,  walk,  and  to  perform  a  few  crude 
tasks  is  not  sufficient  to  take  the  case  out  of 
the  rule,  where  it  is  shown  that  said  per- 
son is  devoid  of  any  understanding  whatever 
as  to  the  nature  and  effect  of  his  act  In- 
fants of  very  tender  years  are  able  to  do 
all  of  these  things  and  more,  yet  their  deeds 
are  void,  and  the  reason  of  the  rule  is  as 
apparent  in  one  case  as  in  the  other. 

[3]  Under  the  rule  repeatedly  announced 
by  this  court,  in  cases  of  equitable  cogni- 
zance where  the  Judgment  of  the  trial  court 
is  clearly  against  the  weight  of  the  evidence, 
it  is  our  duty  to  render,  or  cause  to  be  ren- 
dered, such  Judgment  as  the  trial  court 
should  have  rendered.  This  cause  Is  there- 
fore reversed  and  remanded,  with  directions 
to  the  trial  court  to  set  aside  the  Judgment 
heretofore  rendered,  foreclosing  the  mort- 
gages in  controversy,  and  to  render  Judg- 
ment for  the  plaintiffs  In  accordance  with 
the  views  herein  expressed. 

KANE,  PITCHFORD,  JOHNSON,  MC- 
NEILL, HIGGINS,  and  BAILEY,  JJ.,  concur. 


STEM  t.  KEMP  et  al.    (No.  8180.) 

(Supreme  Court  of  Oklahoma.   Dec.  22,  1919. 
Rehearing  Denied  Jan.  27,  1920.) 

(Byllabui  6y  the  Court.) 

1.  Landlobd  and  tenant  «=>63(6)— Tenant 
may  show  that  landlobd'8  title  has  ex- 
pired ob  been  extinguished. 

While  a  tenant  cannot  dispute  his  land- 
lord's title  so  long  as  it  remains  as  it  was  at 
the  time  the  tenancy  commenced,  he  may  show 
that  such  title  has,  during  the  tenancy,  ex- 
pired or  been  extinguished. 

2.  Minks  and  minebals  cj=»60  —  Lessee  un- 

DEB  OIL  AND  OAS  LEASE  IS  NOT  ESTOPPED 
WHEN  SUED  FOB  B0YALTTE8  TO  SHOW  EXTIN- 
GUISHMENT OV  LESSOB'S  TITLE. 

Where  a  party  entered  into  possession  of 
a  tract  of  land  as  lessee  under  an  oil  and  gas 
lease,  and  during  the  tenancy  the  title  of  his 
lessor  is  extinguished  by  a  valid  judgment,  the 
lessee  is  not  estopped  from  asserting  such 
extinguishment  in  an  action  thereafter  com- 
menced by  his  lessor  for  the  royalties  agreed 
to  be  paid  under  the  terms  of  the  lease. 

Error  from  District  Court,  Muskogee  Coun- 
ty; Geo.  W.  Crump,  Judge. 

Action  by  Frederick  B.  Stem  against  E. 
Rogers  Kemp  and  others.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Af- 
firmed. 

Malcolm  E.  Rosser,  of  Muskogee,  and  Wil- 
liam S.  Cochran,  of  Tulsa,  and  Frank  Ap- 
plegate,  for  plaintiff  in  error. 

West,  Sherman  &  Davidson  and  J.  P. 
O'Meara,  all  of  Tulsa,  for  defendants  In  er- 
ror. 

RAINEY,  J.  This  was  an  action  filed  in 
the  district  court  of  Muskogee  county,  by 
Frederick  B.  Stem  against  E.  Rogers  Kemp, 
Kanawha  Oil  &  Gas  Company,  and  the  Prai- 
rie Oil  &  Gas  Company,  to  recover  royalties 
alleged  to  be  due  under  the  terms  of  an  oil 
and  gas  lease  from  the  plaintiff  to  Kemp. 
The  material  allegations  in  the  plaintiff's  pe- 
tition are  that  on  January  30,  1908,  plaintiff 
was  the  owner  and  in  actual  possession  of 
the  land  in  controversy,  and  that  on  said 
date  he  executed  an  oil  and  gas  lease  to  the 
defendant  Kemp,  by  the  terms  of  which  Kemp 
agreed  to  pay  to  the  plaintiff  one-eighth  of 
all  the  oil  which  might  be  produced  there- 
from, and  also  to  assign  to  the  plaintiff  an 
undivided  one-fourth  interest  in  the  contract 
after  the  original  expense  of  developing  the 
property  was  paid.  The  petition  further  al- 
leges that  Kemp  entered  into  possession  of 
said  premises  under  said  lease,  developed  the 
same,  and  during  the  years  1908,  1909,  1910, 
1911,  1912,  1913,  and  1914  he  and  his  assigns 
produced  large  quantities  of  oil  from  said 
land ;  and  that  prior  to  October  1,  1908,  de- 
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fendont  Kemp  and  his  assigns  produced  suffi- 
cient oil  to  pay  all  expenses  of  development; 
and  that  since  said  time  said  defendants  have 
converted  the  oil  to  their  own  use.  Plaintiff 
.prayed  for  judgment  against  the  defendants 
for  the  value  of  the  oil  produced  on  the 
premises,  for  an  accounting,  and  a  decree  di- 
recting the  defendants  to  assign  and  trans- 
fer to  the  plaintiff  an  undivided  one-fourth 
interest  in  the  lease  contract,  and  asked  that 
defendants  be  required  to  pay  to  the  plaintiff 
the  one-eighth  of  all  oil  produced  from  the 
land  after  the  bringing  of  the  suit. 

In  his  answer,  defendant  Kemp  denied  all 
the  material  allegations  of  plaintiff's  petition, 
except  those  specifically  admitted.  He  admit- 
ted the  execution  and  delivery  of  the  lease, 
but  denied  that  the  plaintiff  delivered  posses- 
sion of  the  premises.  He  further  alleged  that 
at  the  time  of  the  execution  of  said  lease  the 
plaintiff  had  a  deed  from  one  Ben  Adams,  the 
father  of  Jessie  Adams,  the  allottee  of  said 
land ;  that  the  defendant  secured  an  oil  and 
gas  lease  from  the  brothers  and  sisters  of 
Jessie  Adams,  who  were  the  heirs  of  Mary 
Adams,  deceased,  who  under  the  Creek  law 
was  the  sole  heir  of  Jessie  Adams,  and  that 
after  the  execution  of  said  leases  and  after 
the  execution  of  the  lease  from  plaintiff,  de- 
fendant learned  that  the  deed  secured  by  the 
plaintiff  from  Ben  Adams  was  secured  by 
fraud  and  misrepresentation  on  the  part  of 
the  plaintiff,  of  which  the  defendant  had  no 
knowledge  at  the  time  of  the  execution  of  the 
lease  to  the  defendant;  that  upon  learning 
this  fact  the  defendant  procured  an  oil  and 
gas  lease  from  the  said  Ben  Adams,  for  which 
he  paid  a  valuable  consideration ;  that  he  in- 
formed the  said  plaintiff  of  said  facts,  and 
shortly  thereafter  said  defendant  entered  on 
the  premises  and  began  operations  for  oil  and 
gas  under  the  leases  he  had  obtained  from  the 
heirs,  and  that  his  possession  was  under  them 
and  not  under  the  plaintiff.  The  defendant 
further  alleged  that  on  or  about  the  15th  day 
of  October,  1908,  Ben  Adams  filed  suit  in  the 
district  court  of  Okmulgee  county,  Okl., 
against  the  plaintiff  in  this  action,  Frederick 
B.  Stem,  in  which  he  sought  to  recover  pos- 
session of  the  lands  on  account  of  the  fraud 
practiced  upon  him  in  the  procuring  of  said 
deed;  that  said  cause  went  to  judgment  in 
favor  of  the  said  Ben  Adams,  and  the  said 
plaintiff's  deed  was  canceled,  and  said  judg- 
ment was  thereafter  affirmed  by  the  Supreme 
Court  of  this  state  (30  Okl.  101, 118  Pac.  382), 
and  that  by  virtue  of  said  judgment  all  the 
pretended  right,  title,  and  interest  of  the 
plaintiff  in  this  action,  Frederick  B.  Stem, 
was  extinguished.  The  defendant  Kemp  fur- 
ther alleged  that  oil  was  first  produced  on 
the  land  in  July,  1908,  and  that  prior  to  the 
Institution  of  this  suit  the  plaintiff  never  as- 
serted or  claimed  any  interest  in  the  oil  pro- 
duced from  the  premises,  although  he  knew 
that  the  defendant  and  his  codefendants  were 
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paying  royalties  to  the  said  heirs  of  Ben 
Adams  and  Mary  Adams.  The  defendant  far- 
ther pleaded  the  statute  of  limitations  of  2, 
3,  and  5  years.  The  other  defendants  adopt- 
ed the  allegations  of  the  answer  of  defendant 
Kemp.  Plaintiff  filed  a  reply,  which  was  In 
effect  a  general  denial  of  the  allegations  in 
the  answers.  The  case  was  called  for  trial 
on  October  26,  1916,  at  which  time  the  plain- 
tiff read  the  petition,  and  by  bis  counsel  made 
the  following  statement: 

"The  evidence  will  show  that  at  the  time 
the  lease  upon  which  this  suit  was  brought  was 
executed  the  plaintiff,  Frederick  B.  Stem,  was 
in  possession  of  the  land  in  controversy,  claim- 
ing to  be  the  owner,  and  that  he  had  it  inclosed 
by  a  fence,  and  that  the  defendants,  or  some 
of  them  (I  think  probably  the  evidence  will 
show  the  Kanawha  Oil  Company),  entered  up- 
on said  lands  under  said  lease  by  the  permis- 
sion of  the  plaintiff,  and  proceeded  to  develop 
same.  The  evidence  will  also  show  that  at  the 
time  the  lease  was  executed  there  was  pend- 
ing a  suit  against  Frederick  B.  Stem  to  recov- 
er the  land,  and  that  3%  years  after  the  lease 
was  executed,  and  long  after  the  defendants, 
or  some  of  them,  had  entered  upon  the  land 
and  developed  it,  the  plaintiffs  in  that  suit  re- 
covered a  judgment  to  put  the  plaintiff  off  of 
the  lands.  The  evidence  will  also  show  that  the 
defendant  Kemp  knew  of  the  existence  of  the 
suit  at  the  time  he  took  the  lease,  and  the  lit- 
igation is  referred  to  in  the  lease  contract. 
We  believe  we  are  entitled  to  a  judgment  upon 
these  facts.  The  lease  provides  that  the  les- 
see shall  render  statements  of  accounts,  and 
we  will  ask  that  an  accounting  be  had." 

Thereupon  the  following  proceedings  took 
place: 

"By  the  Court:  I  believe  that  if  this  is  all 
the  statement  that  you  have  to  make,  if  the 
stenographer  will  take  it  down,  I  will  render 
judgment  against  you. 

"By  Judge  Rosser:  I  make  the  statement 
that  at  the  time  this  lease  was  made  we  were 
in  actual,  peaceable,  quiet  possession  of  this 
land,  and  that  there  was  a  suit  pending,  but 
that  the  defendants  knew  of  that  suit,  and  that 
the  lease  states  that  they  are  to  pay  £he  ex- 
pense of  that  litigation,  and  thereby  recognizes  . 
the  fact  that  there  was  litigation  pending,  and 
there  was  no  other  condition  appearing  in  the 
contract. 

"By  the  Court:  Under  the  statement  of  the 
plaintiff  and  the  pleadings,  I  will  render  judg- 
ment for  the  defendants. 

"By  Judge  Rosser:  I  do  not  understand  the 
court. 

"By  the  Court:  Do  I  understand  you  to  say, 
Judge  Rosser,  that  at  the  time  the  oil  and  gas 
lease  was  executed  by  the  plaintiff  and  the  de- 
fendant E.  Rogers  Kemp  the  plaintiff  was  in 
possession  of  the  land  in  controversy? 

"By  Judge  Rosser:  Yes,  sir. 

"By  the  Court:  But  that  he  did  not  own 
said  land  at  that  time? 

"By  Judge  Rosser:  I  say  there  was  a  suit 
pending,  that  there  was  a  suit  pending  against 
F.  B.  Stem,  and  that  subsequent  to  the  execu- 
tion of  said  lease,  and  in  that  suit,  the  plaintiff 
was  divested  of  his  title.  About  3  years  later 
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the  plaintiff  was  divested  of  his  title,  in  the  suit 
that  was  pending  at  the  time  the  lease  contract 
was  signed  by  the  plaintiff  and  the  defendant, 
and  all  parties  had  notice;  that  plaintiff  was 
In  possession  of  the  land  at  that  time,  and  re- 
mained in  possession— rather  the  defendants  re- 
mained in  possession  taken  under  him,  for  about 
8%  years. 

"By  the  Court:  I  will  have  to  enter  Judg- 
ment for  the  defendants.  Who  are  the  parties 
who  owned  the  land  at  the  time  of  the  decree? 

"By  Judge  Rosser:  This  land  was  allotted 
to  Jessie  Adams;  she  was  dead  at  the  time 
the  land  was  allotted;  she  was  dead  in  1901. 
The  proof  in  this  case  will  show  that  at  the 
time  this  lease  was  made  Stem  was  in  the 
peaceable  possession  of  the  land,  and  it  was 
inclosed  by  a  fence;  at  the  time  when  these 
parties  entered  to  develop  the  land  they  entered 
through  a  gate,  by  Mr.  Stem's  permission,  and 
they  remained  on  the  land  and  developed  it 
with  his  permission  for  about  3%  years.  At  the 
time  the  lease  was  made  there  was  a  contro- 
versy pending,  which  was  known  by  the  defend- 
ants at  the  time,  and  if  it  was  not  pending  then, 
the  suit  was  brought  within  a  few  months  aft- 
erwards by  a  man  by  the  name  of  Adams  for 
this  land,  and  in  1911  Adams  obtained  a  final 
judgment  and  obtained  possession  of  this 
land  as  a  result  of  that  suit.  I  think  these  are 
the  facts.  The  judgment  canceled  the  deed, 
and  the  final  judgment  was  entered  in  Ocober, 
1911.  During  all  the  time  from  the  time  this 
lease  was  made  until  that  time  the  defendants 
were  in  possession  of  this  land  under  this  lease, 
and  by  permission  of  Stem,  who  was  in  actual 
possession  of  the  land. 

"By  the  Court:  And  the  only  thing  that  you 
claim  in  this  suit  then  is  this:  That  because 
your  plaintiff  made  an  oil  and  gas  lease  to  the 
defendants  and  put  them  in  possession,  you 
ought  to  have  the  rents  for  3  years  off  of  some 
one  else's  property? 

"By  Judge  Rosser:  Yes,  sir;  for  two  rea- 
sons. The  first  one:  The  plaintiff— the  defend- 
ants cannot  deny  their  lessor.  There  must  be 
an  actual  or  constructive  eviction.  Knowing 
that  some  one  else  owns  it  is  not  sufficient. 
Paramount  title  is  not  an  eviction  until  they 
are  confronted  with  actual  notice  (process). 

"By  the  Court:  The  court  holds  that  from 
the  pleadings  and  statement  of  plaintiff  the 
plaintiff*  does  not  state  and  cannot  prove  a 
cause  of  action  against  the  defendants,  and  it 
is  the  Judgment  of  the  court  that  the  judgment 
shall  be  entered  for  the  defendants  upon  the 
pleadings  and  statement  made  by  plaintiff. 

"And  there  was  no  evidence  admitted  upon 
the  trial  of  said  action." 

Judgment  was  thereupon  entered  for  the 
defendants,  motion  for  a  new  trial  was  duly 
filed  and  overruled,  and  the  case  has  been  ap- 
pealed to  this  court  by  Frederick  B.  Stem  as 
plaintiff  in  error,  to  review  the  action  of  the 
trial  court. 

Counsel  for  plaintiff  In  error  say  in  their 
brief: 

"There  is  only  one  question  in  this  case,  and 
that  is  whether  under  the  terms  of  the  lease 
the  defendants,  having  taken  possession  there- 
under from  the  plaintiff  while  he  was  in  pos- 
session, are  required  to  pay  rent  while  their 
possession  under  plaintiff  continued" 


— and  Invoke  In  support  thereof  the  familiar 
and  well-established  rule  that  a  tenant  will 
not  be  allowed  to  dispute  the  title  of  his 
landlord. 

[1, 2]  Assuming,  without  deciding,  that  the 
relation  of  landlord  and  tenant  exists  be- 
tween the  lessor  and  lessee  In  an  oil  and  gas 
mining  lease,  and  that  the  principles  applica- 
ble to  the  relation  of  landlord  and  tenant  con- 
trol this  case,  was  the  plaintiff  entitled  to 
recover?  We  think  not,  for  the  reason  that 
there  Is  a  well-recognized  exception  to  the 
general  rule  that  a  tenant  cannot  dispute  his 
landlord's  title,  which  is,  that  the  tenant  may 
show  that  his  landlord's  title  has  expired  or 
been  extinguished  subsequent  to  the  com- 
mencement of  the  tenancy.    This  principle 
has  been  applied  by  this  court  in  the  case  of 
Indian  Land  ft  Trust  Co.  v.  Clements,  22  0*1. 
40,  109  Pac.  1089,  which  case  we  think  Is 
analogous  In  principle  to  the  Instant  case, 
and  Is  decisive  thereof.   The  facts  of  that  case 
disclose  that  the  land,  the  possession  of 
which  was  In  controversy  and  for  which  rent 
was  claimed,  was  the  allotment  of  one  Jennie 
Peter,  who,  by  two  separate  contracts  execut- 
ed on  the  3d  day  of  September,  1902,  and  the 
19th  day  of  March,  1903,  respectively,  leased 
the  land  to  the  Wewoka  Realty  ft  Trust  Com- 
pany for  a  term  of  5  years,  beginning  Janu- 
ary 1, 1903,  which  company,  on  December  10, 
1902,  leased  the  same  to  H.  B.  Oooch  for  a 
term  of  5  years,  beginning  January  1,  1903, 
for  an  annual  rental  of  $40.   On  December 
30,  1902,  Oooch  assigned  his  lease  to  the  In- 
dian Land  &  Trust  Company  from  whom  the 
plaintiff,  Clements,  rented  the  land  for  the 
year  1903.  Both  before  and  after  January  1, 
1904,  the  Wewoka  Realty  ft  Trust  Company 
notified  Gooch  that  the  annual  rental  under 
his  contract  would  be  due  January  1,  1904, 
and  demanded  payment  thereof.  On  January 
11,  1904,  the  suit  was  Instituted  and  on  the 
same  day  the  Wewoka  Realty  &  Trust  Com- 
pany served  notice  on  Clements  to  vacate  the 
premises.    On  the  next  day  said  company 
served  a  written  notice  on  Gooch,  notifying 
him  that  they  elected  to  forfeit  his  contract 
for  failure  to  pay  the  rental  under  the  con- 
tract Thereafter,  on  January  16,  1904,  the 
said  company  entered  into  a  contract  with 
the  defendant  Clements,  by  which  It  rented 
him  the  land  for  a  period  of  4  years,  begin- 
ning January  1,  1904.    On  the  20th  day  of 
the  same  month  the  Indian  Land  &  Trust 
Company  tendered  the  Wewoka  Realty  4 
Trust  Company  the  rent  due  January  1, 1904, 
and  the  Interest  due  thereon  from  the  date 
due  to  the  time  of  the  tender,,  which  was  re- 
fused by  the  Wewoka  Realty  ft  Trust  Com- 
pany. Although  In  that  case  It  was  held  that 
there  was  no  forfeiture  of  plaintiff's  estate 
under  certain  provisions  of  the  statute  there- 
in discussed,  this  court,  In  the  course  of  an 
opinion  by  Justice  Hayes,  stated  the  law  ap- 
plicable to  the  case  as  follows: 
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"The  defense  relied  upon  by  defendant  In 
this  case  is  that  plaintiff's  estate  in  the  prem- 
ises had  been  forfeited  by  it  prior  to  the  be- 
ginning of  this  action,  and  if  he  is  correct  in 
this  contention,  his  defense  is  a  good  one;  for, 
while  it  is  a  general  and  familiar  rale  that  a 
tenant  shall  not  be  allowed  to  dispute  the  title 
of  his  landlord,  there  is  the  well-established 
exception  to  the  general  rule  that  a  tenant 
may  show  that  his  landlord's  title  has  expired 
or  been  extinguished  since  the  creation  of  the 
tenancy.  The  exception  to  the  rule  is  as  well 
established  as  the  rule  itself." 

In  support  of  the  rale  thus  announced,  the 
court  cites  the  cases  of  Farris  v.  Houston,  74 
Ala.  162;  Winn  v.  Strickland,  34  Fla.  610,  16 
South.  606;  Born  &  Co.  v.  Stafford,  93  111. 
App.  10;  Bettison  v.  Bndd,  17  Ark.  652,  65 
Am.  Dec.  442;  Earle's  Adm'x  v.  Hale's 
Adm'r,  81  Ark.  470.  See,  also,  Welch!  v. 
Johnson,  27  Okl.  518,  112  Pac.  989.  At  an- 
other place  in  the  opinion  the  court  stated  the 
question  to  be  determined  in  the  case  before 
It  was  "whether  plaintiff's  rights  under  Its 
lease  with  the  Wewoka  Realty  &  Trust  Com- 
pany had  become  forfeited  subsequent  to  the 
beginning  of  defendant's  tenancy,  and  prior 
to  the  institution  of  this  suit." 

It  appearing  in  the  case  at  bar  from  the 
pleadings  and  opening  statement  of  counsel 
that  the  plaintiff's  title  had  been  extinguish- 
ed by  the  judgment  of  the  district  court, 
which  was  affirmed  by  the  Supreme  Court, 
subsequent  to  the  commencement  of  Kemp's 
tenancy  and  prior  to  the  commencement  of 
this  action,  the  case  falls  within  the  excep- 
tion to  the  rule,  and  plaintiff  is  not  entitled 
to  recover. 

The  Judgment  of  the  district  court  is  there- 
fore affirmed. 

OWEN,  C.  J.,  and  KANE,  JOHNSON, 
HIGGINS,  and  BAILEY,  JJ.,  concur. 


CITI  OF  MUSKOGEE  et  al.  v.  BURFORD 
etal.   (No.  8739.) 

(Supreme  Court  of  Oklahoma.  Oct.  28,  1919. 
Rehearing  Denied  Dec.  9,  1919.  Second  pe- 
tition for  Rehearing  Denied  Feb.  10,  1920.) 

(SyUabvi  bv  the  Court.) 

1.  Municipal  corporations  *j=»488,  489(5)— 
Estoppel  against  enjoining  assessment 
against  property  benefited  bt  improve- 
MENT. 

Where  jurisdiction  is  conferred  upon  a  mu- 
nicipal bod;  to  provide  for  paving  its  streets 
and  charge  the  cost  thereof  against  the  prop- 
erty benefited,  according  to  the  method  pro- 
vided by  law,  a  property  owner  who  stands  by 
while  such  work  is  being  prosecuted,  with  full 
knowledge  that  large  expenditures  are  being 


made  for  such  improvement  which  will  bene- 
fit bis  property,  or  upon  due  notice  fails  to 
appear  at  the  proper  time  and  before  the  tri- 
bunal prescribed  by  law  and  present  his  objec- 
tions, if  he  have  any,  will  not,  after  the  work 
is  completed,  be  afforded  relief  by  injunction 
against  assessments  levied  against  the  proper- 
ty benefited  to  pay  for  such  work. 

2.  Constitutional  law  «=> 290(4}— Munici- 
pal CORPORATIONS  <@=407(1)— DtJE  PROCESS 
OF  LAW  ;  LIMITATION  OP  TIME  FOB  SUING  TO 
SET  ABIDE  MUNICIPAL  ASSESSMENT. 

Section  728,  Snyder's  Compiled  Laws  of 
Okl.  1909  (R  L.  1910,  5  644),  is  not  unconsti- 
tutional, and  does  not  deprive  persons  of  their 
property  without  due  process  of  law. 

3.  Municipal  corporations  «3=»513(4)— Pay- 
ment OF  AMOUNT  DUE  PREREQUISITE  TO  IN- 
JUNCTION AGAINST  EXCESSIVE  ASSESSMENT. 

Unless  the  whole  assessment  for  the  pur- 
pose of  grading,  curbing,  draining,  and  paving 
a  street  is  void,  a  case  for  injunction  cannot 
be  maintained,  for  he  who  seeks  equity  must 
do  equity.  If  any  part  of  the  assessment 
against  the  owner's  land  is  valid,  he  cannot 
have  an  injunction  unless  he  has  paid  or  offered 
to  pay  such  part,  as  is  valid. 

4.  Statutory  provision  as  to  setting  aside 
municipal  assessment. 

No  suit  shall  be  sustained  to  set  aside  any 
such  assessment,  or  to  enjoin  the  mayor  and 
council  from  making  any  such  improvement, 
or  levying  or  collecting  any  such  assessments, 
or  issuing  such  bonds,  or  providing  for  their 
payments  as  herein  authorized,  or  contesting 
the  validity  thereof  on  any  ground  or  for  any 
reason  other  than  for  the  failure  of  the  city 
council  to  adopt  and  publish  the  preliminary 
resolution  provided  for  in  section  2  (723)  in 
cases  requiring  such  resolution  and  its  publi- 
cation and  to  give  the  notice  of  the  hearing 
on  the  return  of  the  appraisers  provided  for  in 
section  5  (728),  unless  such  suit  shall  be  com- 
menced within  '60  days  after  the  passage  of  the 
ordinance  making  such  final  assessment. 

6.  Appeal  and  error  «=j987(3),  1175(7)— Mu- 
nicipal corporations  ®=>513(7)  — Rendi- 
tion OF  JUDGMENT  WHICH  SHOULD  HAVE 
BEEN  RENDERED. 

In  an  action  of  equitable  cognizance,  this 
court  has  the  right  and  power  to  consider  the 
whole  record  and  weigh  the  evidence,  and,  if 
the  judgment  and  decree  of  the  trial  court  is 
clearly  against  the  weight  of  the  evidence,  cause 
to  be  rendered  such  judgment  as  the  trial  court 
should  have  rendered. 

6.  Weight  of  evidence. 

Record  examined  in  the  instant  case,  and 
the  judgment  and  decree  held  to  be  clearly 
against  the  weight  of  the  evidence,  cause  re- 
versed and  remanded,  with  directions. 

Error  from  District  Court,  Muskogee 
County ;  R.  P.  De  Graffenried,  Judge. 

Action  by  G.  E.  Burford  and  others  against 
the  City  of  Muskogee  and  others  to  enjoin 
collection  of  assessments  on  property  in  Im- 
provement district  No.  118  in  the  City  of 
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Muskogee.  Temporary  Injunction  made  per- 
manent and  perpetual,  and  defendants  bring 
error.  Reversed  and  remanded,  with  direc- 
tions. 

Chas.  A.  Moon  and  Jas.  C.  Davis,  both  of 
Muskogee,  and  G.  A.  Paul,  of  Oklahoma  City, 
for  plaintiffs  In  error. 

George  B.  Rlttenhouse,  of  Oklahoma  City, 
and  B.  B.  Wheeler,  William  Neff,  and  L.  E. 
Neff,  all  of  Muskogee,  for  defendants  In  error. 

JOHNSON,  J.  This  suit  was  commenced  by 
G.  B.  Burford  and  63  other  persons  against 
the  dty  of  Muskogee,  Charles  Wheeler,  Jr., 
city  clerk,  and  Connell  Rogers,  county  treas- 
urer. The  purpose  of  the  action  was  to  en- 
join the  collection  of  the  assessments  made 
against  property  located  In  Improvement  dis- 
trict No.  118,  in  the  dty  of  Muskogee. 

This  suit  was  commenced  by  the  plaintiffs 
filing  their  petitions  In  the  district  court  of 
Muskogee  county  on  the  10th  day  of  Sep- 
tember, 1915.  On  the  filing  of  said  petition 
the  Judge  of  said  court  issued  a  temporary 
Injunction  enjoining  defendant  Connell  Rog- 
ers, as  county  treasurer,  from  selling  or  ad- 
vertising for  sale  or  Issuing  tax  deeds  upon 
any  of  the  property  described  In  the  plain- 
tiffs' petition  for  the  nonpayment  of  delin- 
quent installments  of  special  assessments  In 
Improvement  district  No.  118  in  the  dty  of 
Muskogee,  and  enjoining  the  defendant  Chas. 
Wheeler,  Jr.,  as  dty  derk,  from  collecting 
or  attempting  to  collect  any  of  the  special  as- 
sessments of  said  district  during  the  pend- 
ency of  the  action. 

The  cause  proceeded  to  trial  to  the  court 
on  the  27th  day  of  April,  1916,  and  at  the 
conclusion  of  the  trial  thereafter  on  the  19th 
day  of  May,  1916,  the  court  rendered  judg- 
ment decreeing  that  the  temporary  Injunc- 
tion heretofore  granted  be  made  permanent 
and  perpetual  against  the  defendants,  re- 
straining them  from  collecting  or  attempting 
to  collect  any  part  of  the  assessments  levied 
against  plaintiffs'  property  situated  in  im- 
provement district  No.  118  In  said  dty. 

There  was  no  request  for  separate  findings 
of  fact  and  conclusions  of  law  by  either 
party,  and  the  court  made  none;  but  in  the 
journal  entry  of  judgment  rendered  on  said 
date,  the  court  made  the  following  general 
findings : 

"And  now  on  this  19th  day  of  May,  1916,  the 
court  heard  the  further  argument  of  counsel 
and  having  carefully  considered  and  weighed 
the  evidence  introduced  and  the  arguments  of 
counsel  and  being  fully  advised  in  the  premises, 
finds  that  the  court  has  complete  jurisdiction 
of  the  subject-matter  of  this  suit  and  of  the 
persons  of  all  the  parties  thereto,  and  under 
the  law  and  the  evidence  finds  all  the  issues 
and  the  equities  in  this  cause  to  be  in  favor 
of  the  plaintiffs  and  against  the  defendants  and 
that  the  assessments  complained  of  in  plain- 
tiffs' petition,  against  the  property  hereinafter 
described  are  illegal  and  null  and  void,  and 
that  the  plaintiffs  are  entitled  to  the  relief 


prayed  for  in  said  petition  against  the  defend- 
ants and  their  successors  in  office." 

The  defendants  filed  their  motion  for  a 
new  trial  on  the  20th  day  of  May,  1916,  and 
as  grounds  for  such  motion  alleged: 

"(1)  That  said  judgment  is  contrary  to  law. 
"(2)  That  said  judgment  is  contrary  to  the 
evidence. 

"(3)  That  said  judgment  is  contrary  to  both 
the  law  and  the  evidence. 

"(4)  That  the  court  erred  in  rendering  judg- 
ment in  favor  of  the  plaintiffs  and  against  the 
defendants. 

"(6)  That  the  court  erred  in  granting  a  per- 
manent injunction  against  the  defendants  and 
their  successors  in  office. 

"(6)  That  the  court  erred  in  holding  that  said 
assessments  involved  in  this  cause  are  nnll 
and  void  and  uncollectaWe" 

— which  was  overruled  by  the  court  on  June 
5,  1916,  to  which  defendants  excepted,  and 
were  granted  time  to  make  and  serve  case- 
made,  and  to  reverse  the  judgment,  the  de- 
fendants commenced  proceedings  In  error  in 
this  court  by  filing  their  petition  in  error  on 
November  6,  1916,  with  case-made  attached, 
and  assign  error  as  follows: 

"(1)  That  the  court  erred  in  overruling  the 
motion  of  the  defendants  and  each  of  them  in 
said  cause. 

"(2)  That  said  judgment  is  contrary  to  law. 
"(3)  That  said  judgment  is  contrary  to  the 
evidence. 

"(4)  That  said  judgment  is  contrary  to  the 
law  and  evidence. 

"(6)  That  the  court  erred  in  rendering  judg- 
ment in  favor  of  the  plaintiffs  and  against  the 
defendants. 

"(6)  That  the  court  erred  in  granting  a  per- 
manent injunction  against  the  defendants  and 
their  successors  in  office. 

"(7)  That  the  court  erred  in  holding  that  said 
assessments  involved  in  this  cause  are  void 
and  un collectable." 

It  appears  from  the  record  that  the  pro- 
ceedings out  of  which  this  action  arose  were 
commenced  as  to  certain  streets  in  paving 
district  No.  118,  on  the  21st  day  of  November, 
1910,  and  as  to  certain  other  streets  in  said 
district  on  the  19th  day  of  December,  1910, 
by  the  adoption  by  the  mayor  and  dty  coun- 
cil of  the  city  of  Muskogee  of  a  resolution  on 
each  of  the  said  dates,  declaring  the  necessity 
of  the  improvement  by  paving,  grading,  ma- 
cadamizing, guttering,  curbing,  draining,  and 
otherwise  improving  said  streets  described 
in  same,  all  in  accordance  with  sections  723, 
724,  725,  720,  727,  and  728,  of  "Snyder's  Com- 
piled Laws  of  Okla.  1909." 

In  each  of  said  resolutions  the  owners  of 
land  liable  to  such  assessment  were  given  15 
days  from  the  3d  day  of  December  and  the 
31st  day  of  December,  respectively,  to  file 
with  the  city  derk  their  protest  in  writing 
against  such  Improvement, 'and  providing,  up- 
on the  failure  of  the  owners  of  more  than 
one-half  the  area  of  the  land  liable  to  as- 
sessment to  file  their  protest,  the  mayor  and 
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council  should  have  the  power  to  cause  such 
Improvements  to  be  made,  and  contract 
therefor  and  levy  assessments  as  provided 
by  law. 

And  thereafter,  on  the  27th  day  of  Feb- 
ruary, 1911,  the  mayor  and  council  adopted 
a  resolution  to  proceed  with  the  work  of  said 
improvement,  and  directed  the  preparation 
of  plans  and  specifications  and  complete  es- 
timates of  the  cost  of  such  improvement  by 
the  city  engineer,  and  provided  for  notice  to 
bidders  and  the  execution  of  construction  and 
maintenance  bonds  by  the  successful  bidders. 
Pursuant  to  said  last  resolution,  the  city 
engineer  submitted  to  the  mayor  and  council 
a  complete  estimate  of  the  cost  of  said  im- 
provement, together  with  plans  and  speci- 
fications for  such  work,  which  were  adopted 
by  resolution  of  the  mayor  and  council.  This 
resolution  contained  recitals  that  said  reso- 
lution adopted  November  21,  1910,  was  pub- 
lished In  six  consecutive  issues  of  the  Musko- 
gee Times  Democrat,  a  daily  newspaper  pub- 
lished having  a  general  circulation  in  said 
city,  and  that  said  council  finds  that  no 
protest  in  writing  against  such  Improvement 
had  been  filed  with  the  city  clerk,  and  the 
council  determined  to  proceed  with  the  im- 
provement, and  in  the  first  section  of  this 
resolution  described  with  common  certainty 
the  character  of  work  to  be  done  and  the 
streets  that  were  to  be  improved,  the  kind 
of  paving  and  the  width  thereof,  and  the  re- 
cital creating  improvement  district  No.  118. 
Section  2:  The  city  clerk  had  advertised  ac- 
cording to  law  for  sealed  proposals  by  con- 
tractors for  the  furnishing  of  material  and 
performing  the  work  necessary  for  making 
such  Improvement.  Section  8  required  cer- 
tified check  for  $3,000  payable  to  the  city 
to  be  required  to  accompany  each  proposal, 
and  that  the  successful  bidder  be  required 
to  execute  to  the  city  good  and  sufficient  bond 
in  the  amount  approximately  equal  to  25 
per  cent  of  the  whole  bid  for  the  full  and 
faithful  execution  of  the  work  and  to  Indem- 
nify the  city  and  all  property  owners  inter- 
ested against  any  loss  or  damage  by  reason 
of  the  negligible  execution  of  the  work  and 
of  any  Inferior  material,  and  before  the  al- 
lowance of  the  first  estimate  of  said  work 
to  execute  to  the  city  of  Muskogee  a  good 
and  sufficient  bond  in  the  amount  approxi- 
mately equal  to  10  per  cent  of  the  whole  bid 
conditioned  for  the  maintenance  in  good  con- 
dition and  the  improvement  to  be  approved 
by  the  mayor  and  council,  and  that  such 
contractor  should  accept  In  payment  of  the 
contract  at  their  par  value  street  improve- 
ment bonds  to  be  issued  as  In  the  act  approv- 
ed April  17,  1908,  provided,  except  such  por- 
tions as  he  should  be  entitled  to  on  special 
assessments  which  shall  be  paid  by  the  own- 
ers of  the  property  assessed  before  the  is- 
suance of  the  bonds,  said  payments  to  be 
made  said  contractor  in  Installments  on  esti- 
mates of  the  city  engineer  as  work  progress- 


ed, providing  that  10  per  cent  of  said  assess- 
ment should  be  retained  by  the  city  until  the 
final  completion  of  the  work  and  Its  accept- 
ance by  the  mayor  and  council.  Such  con- 
tractor should  be  required  to  take  and  to  pay 
for  at  their  par  value  such  Improvement 
bonds  issued  and  provided  In  such  act  to  paj 
for  the  costs  of  construction  and  other  ex- 
pense incident  to  such  improvement  in  an 
amount  approximately  equal  to  4  per  cent  of 
the  estimated  cost  of  said  improvement 

Pursuant  to  said  last  resolution,  the  city 
engineer  submitted  to  the  mayor  and  council 
a  complete  estimate  of  the  cost  of  such  im- 
provement together  with  plans  and  specifi- 
cations of  said  work,  which  were  adopted  by 
resolution  of  the  mayor  and  council,  and 
such  estimate  was  in  words  and  figures,  as 
follows: 

Engineering  Department,  City  of  Muskogee. 
"Telephone  1448. 

"Muskogee,  Okla.,  Feb.  27, 1911. 
Subject:    Estimate  cost  of  Improvement  district 
No.  118: 

20  cu.  yds.  class  O  sewer  excavation,  at  23. .%  60  00 
8600  cu.  yds.  class  A  excavation,  at  26  cents  3,010  00 

150  cu.  yds.  class  B  excavation,  at  21   160  00 

800  cu.  yds.  class  C  excavation,  at  $1.60          1,280  00 

410  lin.  ft.  curb,  at  40  cents   164  00 

1590  sq.  yd.  asphalt  macadam,  at  fl.40   2,226  00 

9320  lln.  ft  curb  and  gutter,  at  66  cents         6,058  00 

14240  sq.  yd.  sheet  asphalt  pavement,  at  22. .  28,480  00 

4  manholes  adjusted  to  grade,  at  $3   12  00 

1  lamphole  adjusted  to  grade,  at  SI   1  00 

1000  sq.  ft,  reset  walk,  at  8  cents   80  00 

270  sq.  ft  new  walk,  at  14  cents   87  80 

100  lln.  ft  6"  W.  S.  pipe,  at  70  cents   70  00 

40  water  connections,  at  28   820  00 

1  manhole,  at  235    35  00 

2  catch  basins,  at  225   60  00 

160  lln.  ft  1  2"  W.  S.  pipe,  at  20  cents   144  00 


242,177  80 

Engineering,  8  cents— 4  per  cent   1,687  11 


Total   243.864  91 

Approved  (signed)  T.  B.  Clonts, 

City  Engineer. 

That  thereafter,  on  March  28,  1911,  the 
mayor  and  city  council  accepted  a  proposal 
of  and  a  contract  was  entered  Into  between 
the  city  and  Heman  Construction  Company, 
for  the  construction  of  said  work,  and  on 
May  8,  1912,  the  mayor  and  council,  by  reso- 
lution, appointed  appraisers  to  appraise  and 
apportion  the  benefits  to  the  said  property 
liable  for  assessment  for  the  costs  of  such 
Improvement.  Paragraph  12  of  the  contract 
entered  into  between  the  city  and  the  Heman 
Construction  Company  specified  the  con- 
tract price  per  unit  for  such  improvement, 
which  is  as  follows : 

Twelfth.  In  consideration  of  the  completion 
by  the  said  contractor  of  all  work  included  in 
this  contract  in  conformity  with  the  specifica- 
tions hereinbefore  referred  to,  the  city  hereby 
agrees  to  pay  to  said  contractor  the  following 
prices: 

For  each  square  yard  of  asphalt  macadam 
pavement,  $1.35. 

For  each  square  yard  of  Trinidad  asphalt 
pavement  $1-99. 
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For  each  cnbic  yard  of  class  A  excavation, 
85  cents. 

For  each  cubic  yard  of  class  B  excavation,  $1. 
For  each  cubic  yard  of  class  C.  excavation, 
$1.50. 

For  each  cubic  yard  of  class  C  excavation,  in 
sewers,  $3. 

For  each  lineal  foot  of  combined  curb  and  gut- 
ter, 65  cents. 

For  each  lineal  foot  of  curb  only,  40  cents. 

For  each  manhole  complete,  $35. 

For  each  lamphole  adjusted,  $1. 

For  each  catch-basin  complete,  including  cast- 
iron  top  and  inlet,-  $25. 

For  each  lineal  foot  of  6"  lateral  sewer,  in- 
cluding excavation  and  backfill,  68  cents. 

For  each  square  foot  of  cement  sidewalk,  14 
cents. 

For  each  square  foot  of  cement  sidewalk,  re- 
set, 8  cents. 

For  each  manhole  and  street  inlet  adjusted 
to  grade,  $3. 

For  each  %-ineh  water  tap  service  pipe  and 
box  complete,  $8. 

On  June  25,  1912,  the  city  engineer  ren- 
dered to  the  mayor  and  city  council  a  final 
estimate  showing  the  total  amount  of  the 
Improvement  done  in  said  improvement  dis- 
trict No.  118,  by  the  contractor,  and  prices 
for  such  work,  which  was  approved  by  the 
mayor  and  council,  and  which  final  estimate 
Is  as  follows: 


And  thereafter  the  appraisers  made  their 
report  to  the  mayor  and  city  council  appor- 
tioning the  benefits  against  the  abutting 
property  in  said  district  on  account  of  the 
paving  and  otherwise  improving  the  said 
street  improvement  district,  which  report, 
among  other  things,  contained  the  following 
recital: 

"After  having  first  taken  and  subscribed  an 
oath  to  make  a  true  and  impartial  appraisement 
and  apportionment  of  the  benefit  to  said  dis- 
trict, we  met  at  the  city  hall  in  the' city  of 
Muskogee  on  the  20th  day  of  February,  1912, 
and  on  each  working  day  thereafter  until  and 
including  the  13th  day  of  March,  1912,  there- 
after, and  proceeded  to  make  such  appraise- 
ment and  apportionment" 

— which  report  is  full  and  complete,  and 
which  was  approved  by  resolution  of  the 
mayor  and  council  on  the  28th  day  of  June, 
1912,  -in  which  resolution  it  was  provided 
that  the  mayor  and  clerk  be  authorized  to  de- 
liver to  Heman  Construction  Company  bonds 
for  improvement  district  No.  118,  the  sum  of 
$52,132.50;  the  same  being  the  amount  found 
to  be  due  the  contractor  according  to  the  final 
estimate  of  the  engineer. 

The  city  engineer  reported  to  the  mayor 
and  council  that  the  improvements  had  been 


"Defendants'  Exhibit  B 
"Street  Improvement  District  No.  118. 
"The  City  of  Muskogee,  Oklahoma,  to  Heman  Construction  Co. 
"Estimate  No.  1  and  Final  for  Month  Ending  June  25th,  1912. 
"Sheet  No.  2. 

Item    Class  of  Work.  Unit.  Previous  This 

No.                                                      Estimate.  Estimate.  Total.    Price.  Amt 

Class  A.  Excavation                  cu.  yd.  8466.5     0.35  $  2,963  28 

"    B.       "                          "    "  8688.1     1.00  3,688  10 

"     C.                                    "    "  2794.0     1.50  4,191  00 

"    0.  In  Sewers     2             "    "  232£     3.00  696,  90 

Asphalt  pavement                             sq.  yd.  14645.9     1.99  29,105  54 

"      macadam.                            "    ■'  1664.15    1.35  2,246  60 

Curb  and  gutter.                             lin.  ft  9373       0.65  6,092  40 

Curb.                                                "    "  461.8     0.40  184  52 

6"  W.  S.  pipe.                                 "    -  1087.0     0.68  739  16 

Cement  walk.  .                               sq.  yd.  2010.0     0.14  281  40 

Manholes  adjusted.                             each  12       3.00  36  00 

Water  connections.                               "  108       8.00  864  00 

Amt.  carried  forward   $51,088  95 

"Defendants*  Exhibit  B 
"Street  Improvement  District  No.  118. 
"The  City  of  Muskogee,  Oklahoma,  to  Heman  Construction  Co. 

June  25,  1912. 

Amt.  brought  forward   $51,088  95 

Total    51,088  95 

Total  value  of  work  to  date   51,088  95 

Four  per  cent,  of  total  for  engineering   2,043  56 

Grand  total    53,132  51 

Amt  due  on  this  estimate   53,132  51 

"Correct:   Charles  Schnltz,  City  Engineer, 

"I,  Charles  Schultz,  do  swear  that  the  work  and  materials  included  in  this  estimate  are  to  the 
best  of  my  knowledge  according  to  the  plans  and  specifications  and  the  quantities  approximately 
correct.  Charles  Schulu,  City  Engineer." 
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constructed  according  to  contract,  his  certif- 
icate being  in  words  and  figures  as  follows: 

"Street  Improvement  Acceptance. 

"City  of  Muskogee,  Oklahoma,  Department  of 
Engineering. 

"This  is  to  certify  that  the  Heman  Construc- 
tion Co.,  Contractor  for  Street  Improvement 
District  No.  118,  comprising  Fifth  Street  from 
Fond  Du  Law  to  Tanora,  Tower  Hill  from  Sev- 
enth to  Fifth,  Oirad,  5th  to  9th,  Howard  5th 
to  7th  Ninth  Terrace  Blvd.  to  Terrace  Place; 
Terrace  Place  9th  to  Tower  Hill.  Has  com- 
pleted said  improvement  district  in  accordance 
with  the  plans  and  specifications,  therefor,  that 
a  final  inspection  has  been  made,  and  the  street 
found,  to  have  been  constructed  to  line  and 
grade'  and  the  street  cleared  of  all  surplus  ma- 
terials and  the  parkings  properly  graded. 

"We  recommend  the  acceptance  of  the  same. 
"[Signed]  Charles  Schultz,  City  Engineer. 

•Theo.  W.  Oulick, 
"Commissioner  of  Public  Works  and  Prop- 
erty." 

[6]  This  action  was  commenced,  as  before 
stated,  on  September  10,  1915.  The  plaintiffs 
assailed  the  validity  of  the  assessments 
sought  to  be  enjoined  by  allegations  In  their 
petition  to  the  effect  that  the  proceedings  had 
by  the  mayor  and  city  council  were  invalid 
and  void,  in  that  said  preliminary  resolutions 
did  not  comply  with  the  laws  of  Oklahoma,  in 
that  they  did  not  specify  -and  describe  the 
improvement  proposed  to  be  made,  did  not 
describe  or  determine  the  limits  Of  said  im- 
provements nor  the  manner  of  either  con- 
struction or  material  to  be  used  therein,  and 
said  resolutions  were  wholly  insufficient  to 
give  the  owners  of  the  property  liable  to  pay 
the  costs  thereon  notice  of  the  kind  and 
character  of  the  improvements  purported  to 
be  made  upon  said  streets,  or  to  give  said 
city  council  of  defendant  city  jurisdiction  or 
power  to  levy  any  assessments  to  pay  the 
cost  thereof  upon  the  property  of  plaintiffs, 
and  that  said  pretended  second  resolution 
purporting  to  be  based  upon  said  pretended 
preliminary  resolutions  on  November  21, 
1910,  and  December  19,  1910,  purporting  to 
create  street  Improvement  district  No.  118, 
was  indefinite  and  Incomplete  and  did  not  de- 
fine the  extent,  character,  and  width  of  the 
Improvement,  nor  the  materials  to  be  used, 
nor  the  manner  of  construction  of  the.  alleg- 
ed Improvements  to  be  made  upon  said 
streets. 

Allegations  of  the  plaintiffs'  petition  as- 
sail the  subsequent  proceedings  of  the  may- 
or and  council  in  awarding  the  contract 
charging  that  the  same  was  awarded  with- 
out competitive  bidding  and  award  thereof 
was  not  based  upon  a  proper  resolution  of 
the  council  and  was  greatly  in  excess  of  the 
estimate  of  the  costs  prepared  and  submitted 
by  the  city  engineer,  and  the  contract  and 
all  subsequent  proceedings  based  on  said  con- 
tract were  wholly  without  jurisdiction  and 


void;  that  the  resolution  of  the  mayor  and 
council  appointing  appraisers  to  appraise  the 
benefits  to  the  property  affected  was  Insuffi- 
cient and  did  not  comply  with  the  laws  of 
the  state  of  Oklahoma  in  haying  failed  to 
properly  describe  the  lots  and  tracts  of  lands 
to  which  said  appraisement  and  apportion- 
ment of  benefits  should  be  made;  and  said 
board  was  never  legally  appointed  and  did 
not  act  within  the  limits  of  the  law  in  their 
attempt  to  make  an  appraisement  and  ap- 
portionment of  costs  of  the  improvements, 
and  that  the  appraisers  made  no  report,  In 
fact,  that  the  same  was  prepared  by  the  at- 
torney of  the  contractor  to  whom  said  work 
was  awarded,  and  that  the  same  was  made 
without  giving  the  plaintiffs  a  hearing  be- 
fore the  council  upon  said  report,  and  that 
said  resolution  and  ordinance  based  upon 
said  alleged  appraisement  and  apportion- 
ment ;  that  said  assessments  were  not  made 
tor  public  purpose,  but  were  made  for  a  pri- 
vate purpose,  to  wit,  for  the  benefit  of  the 
contractor,  and  the  plaintiff's  property  re- 
ceived no  benefit  therefrom,  and  that  the 
placing  of  said  assessments  upon  and  against 
said  property  has  decreased  its  reasonable 
cash  value  by  the  amount  of  said  assess- 
ments, and  that  the  enforcement  of  said  as- 
sessments would  result  In  the  confiscation  of 
plaintiff's  property,  and  that  the  amount 
thereof  was  greatly  In  excess  of  the  cost  and 
work  contemplated  at  the  time  of  letting 
said  contract;  that  said  sum  was  based  up- 
on and  determined  by  the  statement  made 
and  furnished  by  the  city  engineer,  which 
statement  was  false,  fraudulent,  inaccurate, 
and  contained  quantities  of  work  greatly  in 
excess  of  the  work  done  or  to  be  done  or  pro- 
vided for  under  said  contract,  and  that  said 
appraisements  and  apportionments  and  as- 
sessments levied  in  pursuance  thereto  con- 
tained large  sums  purporting  to  be  the  cost 
of  work  done  and  material  furnished,  which 
was  never  done  or  furnished  under  said  con- 
tract, and  which  were  never  contemplated  as 
a  part  of  the  work  to  be  done  at  the  time  of 
the  letting  of  said  alleged  contract,  but 
which  sums  were  falsely,  fraudulently,  and 
with  Intent  to  cheat  and  defraud  these  plain- 
tiffs Included  In  Bald  final  estimate  or  state- 
ment of  cost  as  prepared  by  said  city  engi- 
neer, and  that  such  sum  was  In  excess  of 
$10,000,  and  that  said  collusion  and  fraud 
were  not  known  to  these  plaintiffs  until  less 
than  60  days  before  the  filing  of  this  suit; 
that  the  statutes  under  which  these  proceed- 
ings were  had  violate  the  fourteenth  amend- 
ment of  the  Constitution  of  the  United  States 
and  are  void.  There  were  many  other  alle- 
gations contained  in  the  plaintiffs'  petition 
which  were  in  effect  a  repetition  of  the 
charges  herein  set  out,  and  which  are  not 
necessary  to  mention. 

The  defendants'  answer  specifically  denied 
the  plaintiffs'  allegations  and  contained  al- 
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legations  that  the  improvements  were  con- 
structed according  to  law,  and  farther  plead- 
ed the  statute"  of  limitations,  and  farther  al- 
leged that  daring  the  progress  of  the  work 
and  constructing  Improvements,  and  while 
the  same  was  in  progress,  the  plaintiff  with 
full  knowledge  that  the  property  described  in 
the  petition  would  be  assessed  therefor,  but 
made  no  objection  thereto,  entered  no  pro- 
test against  and  took  no  step  either  by  law 
or  otherwise  to  prevent  the  construction  of 
such  Improvements  until  after  the  work  had 
been  entirely  completed,  and  by  reason  of 
such  silence  and  aquiescence  plaintiffs  were 
guilty  of  such  laches  as  will  bar  them  from 
a  recovery,  and  are  now  estopped  to  enjoin 
the  collection  and  payment  of  the  special  as- 
sessments levied  for  the  purpose  of  defraying 
the  costs  of  making  said  improvements,  to 
which  answer  the  plaintiffs  filed  a  reply  con- 
sisting of  a  general  denial. 

[2]  The  defendants  In  error  do  not  discuss 
the  constitutionality  of  the  statutes  under 
which  these  proceedings  were  had  In  their 
brief,  or  cite  any  authorities  supporting  their 
contention,  and  we  will  not  consider  that 
question  further  than  to  say  that  this  court 
has  held  otherwise:  City  of  Chlckasha  v. 
O'Brien,  58  Okl.  46,  159  Pac.  282. 

As  we  view  the  record  before  us,  there  is 
but  one  question  for  our  determination ;  that 
is,  the  sufficiency  of  the  evidence  to  sustain 
the  Judgment  of  the  trial  court. 

The  issues  made  by  the  pleadings  of  the 
parties  were  as  to  the  validity  or  invalidity 
of  the  proceedings  of  the  mayor  and  council 
dn  the  matter  of  the  improvements  in  con- 
troversy. 

The  allegations  of  the  plaintiffs  challenged 
the  sufficiency  of  such  proceedings  from  their 
inception.  The  trial  court's  general  finding 
was  that  under  the  law  and  the  evidence  all 
the  issues  and  equities  in  the  cause  were  In 
favor  of  the  plaintiffs.  If  such  findings  were 
supported  by  the  dear  weight  of  the  evi- 
dence, the  Judgment  of  the  trial  court  should 
be  affirmed. 

This  being  a  case  of  equitable  cognizance, 
this  court  will,  under  the  well-established 
rule  announced  by  a  long  line  of  decisions, 
consider  the  whole  record  and  weigh'  the 
evidence,  and,  if  the  Judgment  and  decree  of 
the  trial  court  is  clearly  against  the  weight 
of  the  evidence,  cause  to  be  rendered  such 
Judgment  as  the  trial  court  should  have  ren- 
dered. Hart  v.  Frost  et  al.,  175  Pac.  257; 
Schock  v.  Fish,  45  Okl.  12,  144  Pac.  584  ; 
Success  Realty  Co.  v.  Trowbridge,  50  Okl. 
402,  150  Pac.  898. 

It  is  disclosed  by  the  record  that  the  street 
improvements  involved  were  In  improvement 
district  No.  118  in  the  city  of  Muskogee; 
that  the  same  were  initiated  under  section 
723,  "Snyder's  Compiled  Laws  1909,"  by  two 
resolutions  of  the  mayor  and  council,  adopt- 
ed respectively  on  November  21,  1910,  and 


December  19,  1910,  declaring  the  necessity 
for  such  improvements,  each  of  which  was 
In  substantial  compliance  with  such  statute, 
and  was  published  as  required  by  law,  and 
that  within  the  time  given,  to  wit,  15  days, 
no  protest  was  filed.  Thereafter  on  the  27th 
day  of  February,  1911,  the  mayor  and  council 
adopted  a  resolution  to  proceed  with  the  im- 
provements, such  resolution  being  in  all 
things  in  substantial  compliance  with  the 
provisions  of  the  statute,  and  in  pursuance  to 
said  resolution  the  city  engineer  submitted 
to  the  mayor  and  council  an  estimate  of  the 
cost  of  such  improvements,  together  with 
plans  and  specifications,  which  were  adopted 
by  the  mayor  and  council,  and  thereafter,  In 
pursuance  thereto,  a  contract  was  awarded 
for  such  improvements  to  Heman  Construc- 
tion Company,  and  such  contract  was  enter- 
ed into  between  the  city  of  Muskogee  and 
said  contractor,  under  which  contract  the  im- 
provement was  made  and  completed  by  the 
contractor,  and  that  the  mayor  and  council 
by  proper  resolution  and  ordinance  caused  the 
appraisement  and  apportionment  of  the  bene- 
fits to  be  made  as  required  by  law,  and  that 
a  final  estimate  of  the  cost  of  such  Improve- 
ments was  furnished  by  the  city  engineer, 
and  that  the  contract  price  per  unit  for  such 
improvements  and  payment  therefor  was 
awarded,  and  the  prices  charged  in  the  final 
estimate  of  the  engineer  did  not  exceed  the 
prices  stipulated  in  the  engineer's  estimate 
of  the  cost  thereof,  but  that  the  total  cost  of 
such  Improvement  as  approved  by  the  mayor 
and  council,  and  for  which  assessments  and 
bonds  of  the  city  were  caused  to  be  issued, 
did  exceed  the  original  estimate  of  the  city 
engineer  to  the  amount  of  approximately  20 
per  cent 

These  facts  were  clearly  established  by  the 
great  weight  of  the  evidence,  and  in  fact 
practically  without  dispute,  and  the  plain- 
tiffs' principal  contention  urged  Is  that  the 
Judgment  of  the  trial  court  should  be  sus- 
tained because  the  aggregate  cost  of  such  im- 
provements greatly  exceeded  the  original  es- 
timate of  the  city  engineer,  and  cite  in  sup- 
port of  such  contention  the  decisions  of  this 
court  in  the  cases  of  Morrow  v.  Barber  As- 
phalt Co.,  27  Okl.  248,  111  Pac  198;  City  of 
Muskogee  et  al.  v.  Nicholson  et  al.,  171  Pac 
1102 ;  Flanagan  v.  City  of  Tulsa  et  al.,  55 
Okl.  638,  155  Pac.  542  (which  were  paving 
cases);  and  the  case  of  McGrew  v.  Kansas 
City,  64  Kan.  61,  67  Pac  438 ;  Scott  v.  Hinds, 
50  Minn.  204,  52  N.  W.  523 ;  and  Llebermann 
v.  City  of  Milwaukee,  89  Wis.  336,  61  N.  W. 
1112.  The  facts  in  these  cases  are  clearly 
distinguishable  from  the  facts  in  the  Instant 
case,  and  it  is  so  apparent  from  an  examina- 
tion of  these  cases  that  we  deem  it  unneces- 
sary to  discuss  them  in  this  opinion. 

It  was  not  Bhown  upon  the  trial  that  notice 
was  not  published  of  the  time  and  place  of 
the  meeting  of  the  board  of  appraisers,  but 
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the  report  of  the  appraisers,  which  was  very 
fall  and  elaborate,  contained,  among  other 
things,  the  recital  that — 

"After  having  first  taken  and  subscribed  an 
oath  to  make  a  true  and.  Impartial  appraise- 
ment and  apportionment  of  the  benefit  to  said 
district,  we  met  at  the  city  hall  in  the  city  of 
Muskogee,  on  the  20th  day  of  February,  1912, 
and  on  each  working  day  thereafter  until  and 
including  the  13th  day  of  March,  1912,  there- 
after, and  proceeded  to  make  such  appraise- 
ment and  apportionment." 

And  the  evidence  discloses  that  two  tax- 
payers made  protests,  one  of  whom,  Mr.  Sells, 
afterward  withdrew  his,  testifying  that  such 
withdrawal  was  on  account  of  an  agreement 
had  with  the  contractor.  His  letter  of  pro- 
test was  dated  December  30, 1910,  concerning 
the  withdrawal  of  which  he  stated  that  he 
frequently  met  Mr.  Heman,  and  they  loafed 
together  considerably  and  talked  about  the 
matter,  and  Mr.  Heman  joked  with  him  and 
said  my  protest  was  holding  up  his  bond,  and 
then  said  something  about  that  if  the  protest 
was  withdrawn  he  thought,  from  the  way  the 
council  felt  about  It,  they  would  take  his  as- 
sessments off,  which  was  in  substance  the 
conversation.  His  letter  withdrawing  his 
protest  was  dated  April  22, 1912,  which  letter 
was  as  follows: 

"Office  of  Murray  C.  Sells,  Bonds  and  Invest- 
ments. 

"Muskogee,  Okl.,  April  22,  1912. 

"To  the  Honorable  Mayor  and  City  Council 
of  Muskogee,  Oklahoma— Gentlemen:  After 
thoroughly  investigating  the  assessments  made 
against  the  several  lots  in  the  vicinity  of  my 
property  in  street  improvement  district  No. 
118  by  the  board  of  appraisers,  I  find  that  same 
has  been  made  fairly  and  according  to  law  and 
while  my  assessment  is  excessive  and  very  se- 
vere, other  properties  seem  to  be  in  the  same 
class.  Therefore,  I  am  willing  to  bear  my 
share  of  the  burden  rather  than  have  other 
properties  in  this  vicinity  assessed  higher  than 
my  property.  Of  course  I  would  like  very  much 
to  have  the  city,  and  I  think  it  would  only  be 
fair  inasmuch  as  the  general  public  is  benefited 
to  as  large  extent  as  the  property  owners  for 
the  reason  that  Terrace  Place  is  a  very  desire- 
able  driveway  and  not  fitting  for  residences  to 
front  on,  pay  a  part  of  my  assessment,  but 
should  they  do  this  for  me,  there  are  others 
that  would  be  entitled  to  the  same  consideration 
and  if  I  understand  the  financial  condition  ot 
the  street  and  bridge  fund,  this  honorable  body 
cannot  do  this. 

"I  respectfully  request  that  this  body  thor- 
oughly investigate  petitions  for  paving  to  de- 
termine whether  or  not  they  are  for  the  bene- 
fit of  the  community  rather  than  for  personal 
interests. 

"Very  respectfully,  M.  0.  Sells." 

The  record  discloses  that  the  other  pro- 
test, filed  by  Mr.  Leekley,  resulted  in  modify- 
ing his  assessments  by  reducing  the  assess- 
ment against  one  of  his  lota  In  the  sum  of 
$100 


Concerning  Mr.  Leekley's  protest,  he  tes- 
tified as  follows: 

"Q.  Mr.  Leekley,  at  the  time  the  appraisers 
filed  their  report  in  this  district  and  within  the 
time  in  which  you  were  permitted  by  law  to 
protest  against  this  assessment,  did  you  make 
such  a  protest  to  the  city  of  Muskogee?  A. 
Yes,  sir. 

"Q.  State  to  whom  you  protested.  A.  My 
best  recollection,  the  mayor  or  city  council. 

"Q.  What  was  the  nature  of  that  protest? 
A.  Against  the  amount  of  the  appraisement  on 
the  property  of  which  I  was  owner  in  district 
No.  118. 

"Q.  Tell  the  court  what  yon  did  and  what  the 
council  did  relating  to  that  protest.  A.  Within 
the  time  limit  being  advertised  for  hearing  and 
making  any  complaints  regarding  the  spreading 
of  appraisements  qf  benefits,  I  appeared  at  the 
city  hall  before  Councilman  Gulick  then,  who 
was  hearing  the  protests  as  to  the  spreading 
of  the  benefits  or  assessments  and  made  the 
statement— 

"Mr.  Crump:  We  object  to  anything  that  oc- 
curred between  the  witness  and  Mr.  Gulick  for 
the  reason  Mr.  Gulick  would  not  be  authorized 
to  hear  protests. 

"Judge  De  Graff enried:  The  objection  is  sus- 
tained. 

"Mr.  Wheeler:  I  except. 

"Q.  Did  you  attempt  to  protest  to  the  coun- 
cil? A.  There  was  no  council  hearing.  Mr.  Gu- 
lick was  hearing— he  stated  he  was  hearing— 

"Mr.  Crump:  I  object. 

"Judge  De  Graffenried:  The  objection  is  sus- 
tained. 

"Q.  Did  you  appear  at  the  council  room  at 
the  proper  time  to  protest?  A.  I  did. 

"Q.  The  only  protest  you  made  was  as  to  the 
assessment  against  your  property?  A.  Yes, 
sir. 

"Q.  And  that  was  conceded  to  you?  A.  How 
do  you  mean  conceded  to  me? 

"Q.  Tour  protest  was  sustained  by  the  coun- 
cil? A.  To  the  extent  of  $100  on  $1,700  on 
one  lot" 

This  being  the  only  testimony  pointed  out 
by  the  defendants  in  error  in  their  brief,  we 
have  found  no  other  testimony  in  the  record 
that  in  any  way  Impeaches  the  proceedings 
of  the  mayor  and  council  in  reference  to  the 
proceedings  had  in  making  the  improvements 
in  question. 

Section  723  of  the  statute,  supra,  after 
providing  that  the  preliminary  resolution 
shall  be  published  In  six  consecutive  issues 
of  a  daily  newspaper  or  two  successive  is- 
sues of  a  weekly  newspaper  published  and 
having  a  general  circulation  within  the  said 
city,  provides: 

"And  if  the  owners  of  more  than  one  half  in 
area  of  the  land  liable  to  assessment  to  pay 
for  such  improvement  of  any  such  highway, 
shall  not,  within  fifteen  (15)  days  after  the  last 
publication  of  said  resolution,  file  with  the 
clerk  of  said  city  their  protest  in  writing 
against  such  improvement,  then  the  mayor  and 
council  shall  have  power  to  cause  such  im- 
provement to  be  made  and  to  contract  therefor 
and  to  levy  assessments  as  herein  provided, 
and  any  number  cf  streets,  avenues,  lanes,  al- 


Digitized  by 


Google 


956 


186  PACIFIC 


REPORTER 


tOkL 


leys  or  other  public  placet  or  parts  thereof 
to  be  so  improved  may  be  included  in  one  reso- 
lution, but  such  protest  *  *  *  shall  be  made 
as  to  each  street  or  other  highway  separate- 
ly." 

So  It  Is  clear  to  us  that  this  testimony,  In 
view  of  the  foregoing  statutory  require- 
ments, Is  entirely  insufficient  to  invalidate 
the  proceedings  of  the  mayor  and  council 
and  to  render  same  void,  and,  In  view  of  the 
testimony  disclosed  by  the  record,  we  find 
that  the  conclusions  of  the  trial  court  In 
finding  all  the  issues  in  favor  of  the  plaintiff 
was  clearly  against  the  weight  of  the  evi- 
dence. 

[1]  We  find  from  the  evidence  disclosed  by 
the  record  that  the  mayor  and  council  In  the 
proceedings  had  complied  substantially  with 
the  requirements  of  the  statute  supra,  that 
all  jurisdictional  steps  were  regularly  taken, 
and  that  no  sufficient  protest  was  made  by 
the  plaintiffs  as  required  by  law,  and  that 
the  mayor  and  council  acquired  jurisdiction 
to  cause  the  improvements  in  question  to  be 
made,  and  that  the  assessments  and  improve- 
ment bonds  issued  are  valid,  and  that  the 
plaintiffs  were  chargeable  with  full  knowl- 
edge that  such  Improvements  were  being 
made,  and  made  no  sufficient  protest  thereto. 
They  did  not  commence  this  action  until 
nearly  three  years  after  the  assessments 
were  made,  and  their  alleged  cause  of  action 
was  barred  under  section  728  of  the  statute, 
supra. 

[3]  We  are  of  the  opinion  that  this  case 
comes  clearly  within  the  rule  announced  by 
this  court  in  the  case  of  Jenkins  v.  Oklaho- 
ma City,  27  Okl.  230,  111  Pac.  941,  wherein 
Mr.  Justice  Kane,  speaking  for  the  court, 
said: 

"The  city  council  having  acquired  jurisdic- 
tion of  the  parties  and  subject-matter  in  con- 
troversy, there  is  no  other  question  raised  that 
can  be  reviewed,  as  the  proceeding  below  must 
be  treated  as  a  collateral  attack.  The  weight 
of  authority  is  very  decidedly  in  favor  of  the 
rule,  that,  where  there  is  jurisdiction,  the 
property  owner  who  sees  the  improvement 
made  and  offers  no  objection  until  after  the 
work  has  been  done  cannot  defeat  the  assess- 
ment upon  the  ground  that  the  proceedings 
have  not  been  regular.' " 

The  plaintiffs  in  this  case  are  seeking,  as 
was  attempted  in  that  case,  to  set  aside  the 
whole  of  the  assessment,  and  concerning 
that  proposition  the  learned  justice  said: 

"In  the  instant  case,  there  is  no  offer  on  the 
part  of  the  plaintiff  to  do  equity  by  offering 
to  pay  the  part  of  the  assessment  justly  due. 
The  rule  seems  to  be  that,  'unless  the  whole 
assessment  is  void,  it  will  not  be  claimed  that 
a  cause  for  injunction  can  be  maintained,  for 
he  who  seeks  equity  must  do  equity.  But,  if 
any  part  of  the  assessment  against  the  owner's 
land  is  valid,  he  cannot  have  an  injunction  un- 


til he  has  paid  or  offered  to  pay  such  part  *t  -s 
valid."* 

This  was  the  holding  of  this  court  in  the 
case  of  the  City  of  Ohickasha  et  aL  v. 
O'Brien  et  aL,  68  Okl.  46,  169  Pac.  282, 
wherein  Mr.  Justice  Hardy,  speaking  for 
this  court,  said: 

"When  a  city  acquires  jurisdiction  by  pre- 
liminary proceedings  to  pave  certain  of  its 
streets,  a  property  owner  who  sits  by  and  sees 
such  improvements  made,  with  the  knowledge 
that  the  city  authorities  intend  to  levy  and  col- 
lect a  special  tax  against  his  property,  and  that 
those  who  do  such  work  cannot  be  compensat- 
ed in  any  other  way,  and  there  is  no  objection 
thereto  until  complete  performance  of  the  work 
has  been  made,  cannot  thereafter  maintain  an 
action  to  enjoin  the  collection  of  assessments 
against  his  property  on  the  ground  of  alleged 
irregularity  in  the  proceedings  subsequent  to 
the  time  that  jurisdiction  to  perform  said  work 
had  attached." 

[4]  As  to  the  question  of  limitation  as 
was  pleaded  by  the  defendant  In  the  trial 
court,  section  728  of  the  statute,  supra,  pro- 
vides: 

"No  suit  shall  be  maintained  to  set  aside  any 
such  assessment,  or  to  enjoin  the  mayor  and 
council  from  making  any  such  improvement, 
or  levying  or  collecting  any  such  assessments, 
or  issuing  such  bonds,  or  providing  for  their 
payments  as  herein  authorised,  or  contesting 
the  validity  thereof  on  any  ground  or  for  any 
reason  other  than  for  the  failure  of  the  city 
council  to  adopt  and  publish  the  preliminary 
resolution  provided  for  in  section  two  (723) 
in  cases  requiring  such  resolution  and  its  pub- 
lication and  to  give  the  notice  of  the  bearing  on 
the  return  of  the  appraisers  provided  for  in 
section  five  (726)  unless  such  suit  shall  be 
commenced  within  sixty  (60)  days  after  the  pas- 
sage of  the  ordinance  making  such  final  assess- 
ment" 

— citing  in  support  thereof  numerous  other 
decisions  of  this  court 

This  rule  has  been  adhered  to  by  this 
court  in  the  recent  case  of  City  of  Ardmore 
et  al.  v.  AppoUos,  162  Pac.  211.  This  statute 
has  been  passed  upon  by  this  court  In  nu- 
merous cases,  which  are  cited  in  the  case  of 
City  of  Chickasha  v.  O'Brien,  supra. 

We  think  that  on  that  question  this  case 
comes  clearly  within  the  rule  therein  an- 
nounced. 

[•]  We  therefore  hold  that  the  conclu- 
sions of  fact  of  the  trial  court  are  clearly 
against  the  weight  of  the  evidence,  and  the 
judgment  is  therefore  reversed,  and  the 
cause  remanded,  with  direction  to  render 
judgment  in  favor  of  the  defendants,  dissolv- 
ing the  injunction,  and  for  all  costs  incurred 
in  both  courts. 

OWEN,  C.  J.,  and  KANE,  RAINES*,  and 

McNBILI/,  J  J.,  concur. 
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McDONALD  et  aL  v.  MILLER  et  aL  (No. 
10569.) 

(Supreme  Court  of  Oklahoma.   Not.  18,  1019. 
Rehearing  Denied  Jan.  27, 1920.) 

(ByUabua  by  the  Court.) 
L  Homestead  <3=57     Whether  land  sold 

BY  HUSBAND  UNDER  LAND  CONTRACT  WAS 
HOMESTEAD  WAS  QUESTION  OF  FACT. 

In  an  action  by  the  husband  and  wife  to 
have  a  contract  for  the  sale  of  40  acres  of  land 
declared  null  and  void,  and  for  damages  for 
the  unlawful  detention  of  the  premises,  for  the 
reason  said  land  was  their  homestead,  the  wife 
not  joining  in  the  execution  of  said  contract, 
where  said  action  was  commenced  five  years 
after  the  contract  was  entered  into,  and  after 
the  parties  had  taken  possession  of  said  land 
under  said  contract,  and  the  evidence  disclosed 
that  said  land  was  about  a  half  mile  from  the 
rural  home  occupied  by  plaintiffs,  and  the  plain- 
tiffs had  never  resided  upon  the  land  in  contro- 
versy, as  to  whether  said  land  had  been  selected 
or  impressed  with  the  homestead  character  prior 
to  the  time  the  husband  entered  into  said  con- 
tract was  a  question  of  fact  for  the  court  and 
jury  to  determine  under  all  the  facts  and  cir- 
cumstances in  the  case. 

2.  Homestead  <8=»57(3)  '—  Evidence  suffi- 
cient TO  8UPP0BT  A  JUDGMENT  FOB  DEFEND- 
ANT IN  ACTION  TO  ANNUL  OONTBAOT  BY  HUB- 
BAND  ALONE  TO  SELL  HOMESTEAD. 

Without  deciding  whether  said  case  under 
the  pleadings  was  a  case  triable  before  the  court 
or  jury,  it  is  sufficient  to  say  the  evidence  ex- 
amined, and  held,  that  the  judgment  of  the  court 
is  not  clearly  against  the  weight  of  the  evi- 
dence, and  the  verdict  of  the  jury  was  sufficient- 
ly supported  by  the  evidence. 

(Additional  Syllabus  by  Editorial  Staff.) 

8.  Trial  «==> 296(1)  —  Misleading  instruc- 
tion NOT  reversible  error  unless  record 
shows  prejudice. 
An  instruction,  though  misleading  if  stand- 
ing alone,  is  not  cause  for  reversal,  where  if 
considered  with  another  instruction  no  prejudice 
results. 

4.  Appeal  and  error  «=»1065— Error  in  in- 
struction IMMATERIAL  WHEN  CASE  WAS  NOT 
JURY  CASE. 

Appellant  cannot  predicate  error  upon  in- 
struction to  jury  where  case  was  not  properly  a 
jury  case,  as  the  only  question  in  such  event 
would  be  whether  the  finding  was  clearly  against 
the  weight  of  the  evidence. 

Appeal  from  District  Court,  Kingfisher 
County;  James  B.  Culllson,  Judge. 

Action  by  James  McDonald,  wherein  his 
wife  was  joined  as  plaintiff  by  permission, 
against  Cecelia  Miller  and  another  to  cancel 
a  land  contract  and  for  damages  for  wrong- 
ful detention  on  the  premises.  Judgment  for 
defendants,  and  plaintiffs  appeal.  Affirmed. 


v.  MILLER  957 

p.) 

Geo.  L.  Bowman,  of  Kingfisher,  and  F. 
E.  Riddle,  of  Tulsa,  for  plaintiffs  In  error. 

D.  K.  Cunningham,  of  Kingfisher,  for  de- 
fendants in  error. 

McNEILL,  J.  This  action  was  commenced 
In  the  district  court  of  Kingfisher  county 
in  May,  1914,  by  James  McDonald  filing  suit 
against  Cecelia  Miller  and  Charles  Miller 
to  cancel  a  certain  contract  entered  into 
between  James  McDonald  and  the  Millers 
wherein  McDonald  contracted  to  convey  40 
acres  of  land  to  the  Millers,  and  for  damages 
for  wrongful  detention  of  premises.  The 
petition  alleged  that  the  Millers  had  failed  to 
comply  with  the  terms  of  the  contract  in 
making  certain  payments  due  thereon,  and 
had  forfeited  their  rights,  under  the  contract. 
Upon  the  trial  of  the  case  judgment  was 
rendered  In  favor  of  James  McDonald.  The 
court  canceled  the  contract  and  quieted  title 
in  James  McDonald.  The  Millers  appealed 
to  this  court,  and  on  appeal  the  case  was 
reversed,  being  reported  as  Miller  v.  Mc- 
Donald, 163  Pac.  533. 

After  the  reversal,  Lilla  McDonald  asked 
permission  to  be  made  a  party  plaintiff  In 
the  case,  and  filed  an  amended  petition  al- 
leging that  the  land  in  question  was  the 
homestead  of  herself  and  James  McDonald 
and  that  she  had  never  signed  the  contract 
or  relinquished  her  homestead  Interest  in 
said  premises,  and  for  that  reason  the  con- 
tract executed  by  James  McDonald  to  the 
Millers  was  null  and  void.  The  Millers  an- 
swered setting  up  numerous  defenses,  by 
way  of  estoppel.  The  case  was  tried  to  a 
jury,  and  a  verdict  returned  In  favor  of  the 
Millers,  and  judgment  was  rendered  by  the 
court  in  favor  of  the  Millers  for  their  costs. 
From  said  judgment  the  plaintiffs  McDon- 
ald have  appealed. 

The  material  facts  as  we  gather  from  the 
evidence  are:  That  the  McDonalds  prior  to 
the  time  of  purchasing  this  land  owned  160 
acres  of  land  In  Pawnee  county.  That  they 
moved  from  Pawnee  county  to  Grady  county, 
and  while  living  In  Grady  county  purchased 
33  acres  of  land  In  Kingfisher  county,  being 
in  the  same  section  as  the  40  acres  involved 
in  this  case,  and  thereafter  purchased  the 
40  acres.  These  purchases  were  made  In 
1909.  The  lands,  while  in  the  same  section, 
are  more  than  one-half  mile  apart,  and  are 
not  connected  in  any  way.  About  the  year 
1911,  the  McDonalds  moved  from  Grady  coun- 
ty to  Kingfisher  county  and  built  a  home  on 
the  33-acre  tract,  where  they  have  lived  and 
occupied  the  same  as  a  home  until  about  a 
year  before  the  trial  of  this  case  in  1918. 
They  never  lived  upon  the  40-acre  tract  but 
always  rented  the  same. 

On  December  13,  1912,  James  McDonald 
entered  into  a  written  contract  to  sell  said 
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land  to  the  Millers,  the  consideration  being 
the  payment  of  $100  down  and  $400  to  be 
paid  on  the  1st  of  March,  1913,  at  which  time 
a  deed  should  be  executed  by  McDonald  and 
the  Millers  to  execute  a  note  for  $2,000  due 
in  ten  years,  secured  by  a  mortgage  on  the 
land.  At  the  date  of  the  contract  the  land 
in  question  was  occupied  by  a  third  party. 
The  Miller  boys  worked  at  times  for  the 
McDonalds  during  the  year  1912.  In  March 
of  1913,  the  Millers  moved  on  the  place,  but 
did  not  pay  the  $400  due,  but  paid  $150,  and 
It  was  agreed  in  writing  that  the  payment  of 
the  $250  might  be  extended  to  March  1,  1914. 
There  Is  some  controversy  over  the  money 
being  tendered  in  1914,  and  that  James  Mc- 
Donald brought  suit  to  cancel  the  contract 
The  amended  petition  of  Mrs.  McDonald  up- 
on which  this  case  was  tried  was  filed  In 
April,  1918.  Upon  the  trial  of  the  case  Mc- 
Donald and  his  wife  both  testified  that,  when 
they  purchased  this  40  acres  of  land  In  1909, 
they  purchased  it  for  a  home  and  Intended 
the  40  acres  and  the  33  acres  to  constitute 
their  homestead,  and  such  was  their  inten- 
tion when  they  built  their  home  on  the  33 
acres  in  1911.  Mrs.  McDonald  testified  that 
she  had  no  knowledge  of  the  contract  being 
executed  by  Mr.  McDonald  to  sell  the  land 
and  never  knew  that  McDonald  had  entered 
into  said  contract  with  the  Millers  until  the 
controversy  arose  over  the  payment  of  the 
money  in  the  spring  of  1914.  The  Miller 
boys  had  occupied  the  land  since  March,  1913. 
The  Miller  boys  testified  that  one  of  them 
worked  for  the  McDonalds  In  1912  and  1913 
and  both  were  at  the  McDonald  home  often 
and  had  talked  to  Mrs.  McDonald  about  the 
purchasing  of  the  land,  before  and  after  the 
purchase  of  the  same,  and  she  stated  she 
was  glad  they  bad  purchased  it,  that  the 
property  belonged  to  Mr.  McDonald,  and  that 
he  was  getting  no  benefit  from  the  same  as 
the  rent  amounted  to  practically  nothing; 
that  he  was  old  and  could  not  take  care  of 
it.  They  further  testified  that  she  knew  at 
the  time  they  had  purchased  it,  and  that 
she  acquiesced  in  the  sale,  and  she  knew 
they  had  built  Improvements  on  the  place, 
and  knew  all  of  these  facts,  but  always  re- 
mained silent  about  same  being  a  homestead. 

The  plaintiff  in  error  for  reversal  argues: 
First,  that  the  court  erred  in  overruling 
plaintiff's  motion  for  a  directed  verdict; 
second,  the  giving  of  Instruction  No.  10 ;  and 
third,  that  the  Judgment  of  the  court  is  clear- 
ly against  the  weight  of  the  evidence.  All 
of  these  questions  are  argued  together  as 
one  proposition. 

Section  3343,  Revised  Laws  1910,  is  as 
follows: 

"The  homestead  of  any  family  in  this  state, 
not  within  any  city  or  town,  shall  consist  of  not 
more  than  one  hundred  and  sixty  acres  of  land, 
which  may  be  in  one  or  more  parcels,  to  be  se- 
lected by  the  owner.  •  •  ♦ " 


[1]  Plaintiffs  In  error  admit  that  they 
never  lived  on  the  premises  In  question,  bat 
testified  they  intended  the  same  for  a  part 
of  their  homestead,  and  used  and  occupied 
the  same  as  a  part  of  their  homestead.  A 
rural  homestead 'In  this  state  may  consist  of 
160  acres  of  land  which  may  be  In  one  or 
more  parcels  to  be  selected  by  the  owner. 
As  to  what  la  necessary  to  constitute  a  se- 
lection or  how  a  selection  may  be  made  or 
how  separate  parcels  of  land  may  be  selected 
or  designated  as  a  homestead,  where  the  par- 
ties do  not  actually  reside  upon  said  land, 
is  a  question  that  is  not  regulated  by  statute. 
While  the  statute  provides  that  the  owner 
may  select  several  parcels  as  his  homestead, 
bat  as  to  how  said  selection  should  be  made, 
or  when. the  same  should  be  made,  the  stat- 
ute Is  silent  So  each  case  must  be  governed 
to  a  certain  extent  by  the  facts  In  that  par- 
ticular case. 

The  question  of  rural  homestead  Is  elabo- 
rately discussed  by  Justice  Ratney  In  the 
case  of  McCray  v.  Miller,  184  Pac.  781,  de- 
cided October  14, 1919  (not  officially  reported). 
While  the  exact  question  involved  in  the  case 
at  bar  was  not  involved  in  the  case  of  Mc- 
Cray v.  Miller,  the  same  principle  Is  in- 
volved. 

This  court  has  held  that  unoccupied  lands 
may  be  designated  or  selected  as  a  home- 
stead. This  rule  Is  announced  in  the  case 
of  Illinois  Life  Insurance  Co.  v.  Rogers, 
160  Pac.  56.  The  court  in  that  opinion  quot- 
ing from  the  case  of  Foley  v.  Holtkamp, 
28  Tex.  Cly.  App.  123,  66  S.  W.  891,  stated 
as  follows: 

"A  homestead  may  be  created  by  intention 
prior  to  actual  occupancy,  when  it  appears  that 
the  owner  is  entitled  to  the  exemption  as  the 
head  of  a  family,  and  that  this  intention  has 
been  manifest  by  such  acts  as  amount  to  reason- 
ably sufficient  notice  of  that  intention ;  the  pur- 
pose of  the  law  being  to  require  such  open  evi- 
dence of  this  intention  as  will  prevent  the  use 
of  this  right  as  a  shield  for  fraud." 

And  again  quoting  from  the  case  of  Cam- 
eron v.  Gebhard,  85  Tex.  610,  22  S.  W.  1033, 
34  Am.  St.  Rep.  832,  stated  as  follows: 

"  'The  intention  thus  to  appropriate  the  prop- 
erty shall  not  only  be  found  in  the  mind  of  the 
party,  but  should  be  evidenced  by  some  unmis- 
takable acts,  showing  an  intention  to  carry  oat 
such  design,  or  some  sufficient  reason  should  be 
given  why  this  intention  was  not  demonstrated 
by  such  acts.'  In  this  case  this  general  rule  is 
announced:  'From  these  decisions  it  is  apparent 
that  intention  is  almost  the  only  thing  that  may 
not  be  dispensed  with  in  some  state  of  case ;  and 
it  follows  that  this  intention  in  good  faith  to  oc- 
cupy is  the  prime  factor  in  securing  the  benefits 
of  the  exemption.' " 

While  Mr.  and  Mrs.  McDonald  both  testi- 
fied they  intended  this  land  as  a  part  of 
their  homestead,  there  is  no  evidence  that 
this  intent  was  ever  communicated  to  any 
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one,  nor  was  the  public  advised  of  this 
intention  by  any  overt  act  or  declaration 
on  their  part.  There  is  no  evidence  that 
any  declaration  of  any  kind  or  character 
was  ever  made  that  this  particular  land  was 
claimed  or  had  been  selected  by  them  as  a 
homestead,  until  the  time  of  filing  the  amend- 
ed petition  In  this  case,  which  was  some  five 
years  after  Mr.  McDonald  had  contracted 
in  writing  to  sell  the  same.  Under  these 
circumstances,  it  was  a  question  for  the  court 
and  Jury  by  considering  all  the  facts  and 
circumstances  in  the  case  to  determine  wheth- 
er the  McDonalds  were  claiming  said  land 
as  a  homestead  in  good  faith,  and  whether 
they  had  made  such  a  selection  as  was  an- 
ticipated by  the  Legislature,  and  whether 
the  acts  and  conduct  of  the  McDonalds  were 
sufficient  to  Impress  the  lands  as  a  home- 
stead, or  was  the  claim  of  homestead  made 
simply  for  the  purpose  of  defeating  a  con- 
tract of  sale 'which  Mr.  McDonald  had  en- 
tered into. 

This  court  In  the  case  of  Elliott  v.  Bond, 
176  Pac.  242,  in  the  opinion  in  the  case  of 
Justice  Tislnger,  stated  as  follows: 

"And,  in  the  absence  of  any  statute  to  the 
contrary,  he,  as  owner,  had  the  right  to  select 
180  of  the  ISO  acres  so  impressed  with  the 
homestead  character,  as  the  homestead  of  his 
family,  whenever  the  necessity  for  making  such 
selection  might  arise,  provided  such  selection  in- 
cluded the  residence  or  home  of  the  family  and 
was  not  manifestly  made  in  disregard  of  the 
rights  of  others.  Jaffrey  v.  McGough,  88  Ala. 
648,  7  South.  333;  Sparks  v.  Day,  61  Ark.  570, 
33  S.  W.  1073,  64  Am.  St  Rep.  279." 

[2]  In  view  of  the  decisions  of  this  court 
and  the  Constitution  and  the  statute  of  this 
state,  which  provides  that  the  rural  home- 
stead may  consist  of  one  or  more  parcels  of 
land  not  to  exceed  160  acres,  and  whether  a 
parcel  of  land  disconnected  from  the  prem- 
ises occupied  as  a  homestead  was  intended 
as  a  homestead,  or  has  been  selected  as  a 
homestead,  is  a  question  of  fact  to  be  de- 
termined by  the  circumstances  in  each  case. 
Considering  all  the  facts  and  circumstances 
in  this  case,  we  do  not  think  the  judgment 
of  the  trial  court  Is  clearly  against  the  weight 
of  the  evidence  or,  if  a  Jury  case,  we  think 
the  evidence  was  sufficient  to  support  the 
verdict  of  the  Jury. 

The  court  gave  instruction  No.  6,  which 
Is  as  follows: 

"Ton  are  instructed  that  if  you  find  from  the 
evidence  that  said  plaintiffs  purchased,  designat- 
ed, and  claimed  said  land  in  question  as  a  part 
of  their  homestead  before  the  making  of  said 
contract  complained  of,  and  intended  to  make 
same  as  part  of  their  homestead,  prior  to  the 
date  the  contract  was  made  and  signed  by  the 
plaintiff  James  McDonald,  then  in  that  event 
the  said  Mrs.  Lilla  McDonald  not  having  signed 
said  contract,  said  contract  would  be  void,  and 
you  will  so  find." 
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And  the  plaintiffs  complained  of  Instruction 
No.  10,  which  is  as  follows: 

"You  are  instructed  that  the  mere  fact  that  a 
person  buys  a  piece  of  land  for  the  purpose  of 
making  same  a  homestead  or  a  part  of  his  home- 
stead does  not,  of  itself,  make  such  land  his 
homestead  or  a  part  thereof;  he  must  go  fur- 
ther and  use  or  occupy  such  lands  in  such  a 
manner  as  to  impress  upon  same  the  homestead 
character.  And  you  are  further  instructed  that 
the  mere  fact  of  renting  out  the  land  or  going 
to  gather  or  sell  apples  therefrom,  is  not  suffi- 
cient to  create  the  homestead  character  or  im- 
press the  land  with  a  homestead  character." 

13]  Instruction  No.  10  is  subject  to  criti- 
cism under  the  facts  In  the  case  and  taken 
alone  would  be  misleading  to  the  Jury,  as 
there  was  no  evidence  in  the  case  that  the 
plaintiffs  had  occupied  the  premises  as  they 
contended  they  used  the  premises  as  a  home- 
stead In  connection  with  the  parcel  of  land 
where  they  lived.  When  the  Instruction  Is 
considered  with  the  instruction  No.  6,  it  is 
not  such  an  Instruction  that  would  require 
a  reversal  In  the  case,  unless  the  court  can 
say  from  the  entire  record  that  the  jury  was 
misled  by  said  instruction,  and  the  plain- 
tiff In  error  had  '  been  prejudiced  thereby 
and  the  giving  of  said  instruction  resulted 
in  the  miscarriage  of  Justice.  The  law  in 
this  state  regarding  the  reversal  of  a  case 
for  misdirecting  the  Jury  is  controlled  by 
statute,  to  wit,  section  6005,  Revised  Laws 
1910,  which  is  as  follows: 

"No  judgment  shall  be  set  aside  or  new  trial 
granted  by  any  appellate  court  of  this  state  in 
any  case,  civil  or  criminal,  on  the  ground  of 
misdirection  of  the  jury  or  the  improper  ad- 
mission or  rejection  of  evidence,  or  as  to  error 
in  any  matter  of  pleading  or  procedure,  unless, 
in  the  opinion  of  the  court  to  which  application 
is  made,  after  an  examination  of  the  entire  rec- 
ord, it  appears  that  the  error  complained  of  has 
probably  resulted  in  a  miscarriage  of  justice,  or 
constitutes  a  substantial  violation  of  a  constitu- 
tional or  statutory  right" 

If  considering  instruction  No.  6  and  No.  10 
together,  which  were  given  by  the  court,  and 
the  further  fact  that  the  defendants  were 
entitled  to  an  instruction  upon  the  question 
of  estoppel,  as  to  whether  Mrs.  McDonald 
would  be  estopped  by  her  conduct  from  claim- 
ing the  property  as  a  homestead,  and  the 
fact  that  the  court  failed  to  give  any  such 
instruction  or  submit  the  defendant's  theory 
of  the  case  to  the  jury,  we  cannot  say  from 
an  examination  of  the  entire  record,  and  we 
do  not  believe,  that  the'giving  of  Instruction 
No.  10  is  sufficient  to  require  a  reversal  of 
the  case,  nor  can  we  say  that  the  judgment 
of  the  court  or  jury  would  have  been  other- 
wise, had  such  instruction  not  been  given. 

[4]  Plaintiffs  In  error  suggest  that  this 
was  not  a  Jury  case,  and,  if  that  is  true,  they 
could  not  predicate  error  upon  the  giving  of 
said  instruction.   If  the  case  is  not  a  jur, 
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case,  under  the  theory  of  the  plaintiffs  In 
error,  there  would  only  be  the  one  question, 
to  wit:  Was  the  finding  of  the  trial  court 
clearly  against  the  weight  of  the  evidence? 
We  believe  from  an  examination  of  the  rec- 
ord that  the  judgment  of  the  court  Is  not 
clearly  against  the  weight  of  the  evidence, 
but,  on  the  contrary,  is  supported  by  the  evi- 
dence. 

For  the  reasons  stated,  finding  no  material 
error  In  the  record,  the  Judgment  of  the 
trial  court  Is  affirmed. 

OWEN,  C.  J.,  and  PITCHFORD,  HIG- 
GLNS,  and  BAILEY,  JJ,  concur. 


KING  et  aL  v.  GANTS.    (No.  9025.) 

(Supreme  Court  of  Oklahoma.    Dec  23,  1019. 
Rehearing  Denied  Feb.  3,  1920.) 

(SyUaiu*  by  the  Court.) 

1.  Specific  performance  <8=>41— Suit  is 
maintainable  where  moving  party  has 
fully  performed  terms  of  oral  contract 
to  convey  land. 

A  suit  in  equity  may  be  maintained  to  en- 
force specific  performance  of  an  oral  contract 
for  the  conveyance  of  land,  where  the  moving 
party  has  fully  performed  the  terms  of  such 
contract  on  his  part. 

2.  Appeal  and  error  <8=1012(1)— Judgment 
on  findings  not  clearly  against  weight 
of  evidence  will  not  be  disturbed. 

Where  the  findings  of  the  trial  court  are 
not  clearly  against  the  weight  of  the  evidence, 
the  judgment  of  the  court  will  not  be  disturbed 
on  appeal. 

8.  Partnership  «=>1— Defined. 

A  "partnership"  is  an  association  of  two  or 
more  persons  for  the  purpose  of  carrying  on  a 
business  together  and  dividing  the  profits  be- 
tween them. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Partner- 
ship.] 

4.  Specific  performance  «=»106(1)— Subse- 
quent CONVEYANCE  OF  PART  INTEREST  BY 
VENDOR  IS  NO  BAB  TO  BUTT;  PURCHASERS  NOT 
NECESSARY  PARTIES  DEFENDANT. 

In  an  action  for  the  specific  performance  of 
a  contract  to  convey  an  interest  in  real  estate, 
the  fact  that  said  parties  had  disposed  of  a 
portion  of  the  property  or  a  part  of  their  in- 
terest therein  prior  to  the  institution  of  pro- 
ceeding to  require  specific  performance  will  not 
defeat  the  right  of  the  plaintiff  for  specific  per- 
formance, where  the  record  discloses  at  the  time 
of  the  institution  of  the  suit,  the  parties  had 
sufficient  interest  in  the  premises  to  comply 
with  the  demand  of  the  plaintiff,  and  it  is  un- 
necessary to  make  the  parties  defendants  who 
have  purchased  since  the  institution  of  said 
suit. 


5.  Specific  performance  <e=»120— Admissi- 
bility OF  EVIDENCE. 

The  evidence  examined,  and  held,  that  it 
was  not  error  to  admit  the  evidence  of  F.  M. 
Pruitt  under  the  facts  and  circumstances  in 
this  case,  taking  into  consideration  his  associa- 
tion with  the  defendants  and  connection  with 
the  transaction. 

6.  Specific  performance  <8=»123(1)— Evi- 
dence SUFFICIENT  TO  SUSTAIN  JUDGMENT 
FOR  PLAINTIFF. 

Evidence  examined,  and  held,  the  judgment 
of  the  trial  court  is  not  clearly  against  the 
weight  of  the  evidence. 

Appeal  from  District  Court,  Carter  Coun- 
ty; W.  F.  Freeman,  Judge. 

Action  for  specific  performance  by  Walter 
H.  Gants  against  B.  F.  King  and  others. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal. Affirmed. 

W.  L.  Eagleton,  of  Norman,  and  J.  B.  Dud- 
ley, of  Oklahoma  City,  for  plaintiffs  in  error. 

O.  C.  Lasher  and  L.  S.  Dolman,  both  of 
Ardmore,  for  defendant  in  error. 

McNEILL,  J.  This  is  an  action  brought 
by  Walter  H.  Gants  against  B.  F.  King,  Lon 
A.  Moore,  and  A.  F.  Pyeatt  for  specific  per- 
formance to  require  the  defendants  to  ex- 
ecute an  assignment  of  one-sixteenth  of  all 
oil  produced  from  certain  lands  in  Carter 
county  free  from  any  cost  or  expense  to  said 
Walter  U.  Gants.  The  petition  alleged,  in 
substance:  That  plaintiff  bad  a  certain  oil 
and  gas  lease  for  sale,  and  that  he  entered 
Into  an  oral  contract  and  agreement  with 
the  defendants,  whereby  he  was  to  obtain 
an  assignment  for  them,  and  as  a  commis- 
sion, after  the  defendants  carried  out  cer- 
tain terms  of  the  assignment,  the  defend- 
ants were  to  assign  to  plaintiff  an  undivided 
one-sixteenth  of  all  the  oil  produced  from  said 
premises,  without  cost  to  him  for  his  com- 
mission. That  said  lease  was  owned  by  Apple 
ft  Franklin  and  their  associates  at  Ardmore, 
OkX;  the  consideration  for  said  assignment 
being  that  Apple  ft  Franklin  and  associates 
were  to  receive  one-fourth  of  the  oil  and  gas 
produced  from  said  premises.  -The  assign- 
ment also  provided  that  the  defendants  were 
to  commence  a  well  within  30  days  from  the 
date  of  the  assignment,  and  were  to  drill  a 
well  to  a  depth  of  1,300  feet,  unless  oil  or 
gas  was  found  in  paying  quantities  before 
said  depth,  and  a  further  condition  the  de- 
fendants were  to  drill  five  wells  upon  said 
land,  within  one  year.  Plaintiff  alleges  that 
he  had  performed  all  of  his  part  of  said 
contract,  and  defendants  had  received  the 
assignment  of  the  lease,  and  had  taken  pos- 
session of  the  leased  premises  and  drilled 
a  well,  but  have  refused  to  assign  him  his 
one-sixteenth  of  the  oil. 

The  defendants  filed  their  answer,  which 
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was  a  general  denial,  and  set  up  numerous 
defenses,  one  being  that  the  contract  being 
oral,  and  for  the  conveyance  of  an  interest 
in  real  estate,  was  void  because  it  came  with- 
in the  statute  of  frauds. 

Upon  the  trial  of  the  case,  the  plaintiff, 
Walter  H.  Gants,  testified  concerning  his 
contract  with  the  defendants  alleging  that 
this  agreement  was  entered  into  about 
Thanksgiving  time  In  1914,  between  Moore 
and  Pruitt  and  the  assignment  of  the  lease 
was  consummated  In  February,  1915,  to  King, 
Moore,  and  Pyeatt  In  this  he  was  cor- 
roborated by  Mr.  Apple,  Mr.  Franklin,  Mr. 
Smith,  and  partly  by  F.  N.  Pruitt  The  de- 
fendants Introduced  evidence  denying  all  of 
these  facts.  Upon  this  evidence,  the  court 
found,  first,  that  the  plaintiff  had  perform- 
ed his  part  of  the  agreement,  and  that  the 
defendants  had  agreed  to  assign  to  the  plain- 
tiff an  undivided  one-sixteenth  of  the  oil 
produced  from  said  premises.  The  court 
further  found  that  as  a  matter  of  law  King, 
Moore,  and  Pyeatt  so  far  as  the  assignment 
of  the  lease  to  them  and  their  agreement 
to  develop  the  premises,  amounted  to  a  part- 
nership, and  the  acts  of  one  would  be  the 
acts  of  all.  From  a  judgment  in  favor  of  the 
plaintiff,  the  defendants  appealed. 

The  defendants  for  reversal  assign  as  er- 
ror 19  separate  and  distinct  assignments  of 
error,  and  group  them  together,  and  they 
may  be  considered  as  follows: 

First  Was  the  agreement  and  contract 
upon  which  the  plaintiff  relied  (being  oral 
and  for  the  conveyance  of  an  Interest  in  real 
estate)  void  for  the  reason  that  it  came  with- 
in the  statute  of  frauds? 

Second.  Was  it  error  to  admit  the  evi- 
dence of  F.  N.  Pruitt? 

Third.  Was  there  a  partnership  between 
King,  Moore,  and  Pyeatt? 

Fourth.  Is  the  finding  of  the  trial  court 
clearly  against  the  weight  of  the  evidence? 

Fifth.  Did  defendant  King  have  notice 
of  plaintiff's  contract? 

Sixth.  Was  it  necessary  for  parties  who 
acquired  Interest  In  the  lease  since  the  filing 
of  the  suit  to  be  made  parties  to  this  suit? 

[1]  For  reversal,  the  defendants  rely,  first 
upon  the  proposition  that  the  agreement  or 
contract  upon  which  the  plaintiff  relied,  be- 
ing oral,  cannot  be  enforced,  and  rely  upon 
section  941,  Revised  Laws  1910.  The  con- 
tract is  for  the  conveyance  of  an  interest  in 
real  estate,  but  the  court  found  the  plain- 
tiff had  performed  his  part  of  the  contract 
and  the  defendants  performed  all  the  con- 
ditions they  were  to  perform,  except  the 
execution  of  the  assignment  to  plaintiff. 

This  court  in  the  case  of  Chowntng  v. 
Graham,  178  Pac.  676,  stated  the  rule  as  fol- 
lows: 

"Where  a  contract  within  the  statute  of  frauds 
is  fully  or  partially  performed,  the  same  is 
thereby  taken  out  of  the  statute  and  Is  enforce- 
able." 
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In  the  case  of  Purcell  v.  Corder,  33  Okl. 
68,  124  Pac.  457,  and  In  the  case  of  Corder 
v.  Purcell,  50  OkL  771, 151  Pa^  482,  said: 

"A  suit  in  equity  may  be  maintained  to  en- 
force specific  performance  of  an  oral  contract 
for  the  conveyance  of  land,  where  the  moving 
party  has  fully  performed  the  terms  of  such 
contract  on  her  part  Purcell  v.  Corder,  33 
Okl.  68,  124  Pac.  457." 

Under  the  allegations  of  the  petition  and 
the  proof  of  plaintiff,  the  case  Is  brought 
squarely  within  the  rule  laid  down  by  this 
court  in  the  case  of  Corder  v.  Purcell,  supra. 

[8]  The  next  assignment  of  error  Is:  Did 
the  court  err  in  the  admission  of  the  testi- 
mony of  F.  N.  Pruitt?  The  evidence  dis- 
closed that  Mr.  Pruitt  and  Mr.  Moore  had 
first  taken  up  the  question  of  buying  the 
lease  from  Apple  &  Franklin  with  Mr.  Gants ; 
that  Mr.  Pruitt  continued  to  be  interested 
and  conversed  with  the  different  parties  re- 
garding this  transaction  up  to  the  time  the 
assignment  was  made  to  King,  Moore,  and 
Pyeatt;  that  immediately  after  the  assign- 
ment Pruitt  made  arrangements  for  the  wa- 
ter and  gas  for  drilling  the  well;  waa  on 
the  premises  assisting  and  looking  after  the 
drilling,  paid  part  of  the  bills,  with  his  own 
personal  checks  and  part  'With  checks  of  the 
Must  Have  Oil  Company.  Under  these  facts 
and  circumstances,  we  think  there  was  no 
error  in  the  admission  of  his  testimony,  and 
the  court  committed  no  error  in  refusing  to 
strike  out  said  evidence. 

[2]  The  next  question  Is:  Are  the  findings 
of  the  court  clearly  against  the  weight  of 
the  evidence?  The  plaintiff's  evidence  upon 
all  the  material  facts  was  corroborated  by 
Mr.  Apple  and  Mr.  Franklin,  and  Mr.  Smith, 
and  partly  by  Mr.  Pruitt.  In  regard  to  Mr. 
Prultt's  connection  with  the  operating  of  the 
premises,  and  looking  after  the  premises 
while  drilling  the  first  well,  plaintiff  waa 
corroborated  by  Mr.  Harlow.  These  facts 
were  all  denied  by  the  defendants;  but  on 
these  questions  the  evidence  was  conflict- 
ing, and  the  court  found  the  Issues  in  fa- 
vor of  the  plaintiff.  The  evidence  being  con- 
flicting, the  court  saw  the  witnesses  upon 
the  stand,  their  demeanor,  and  has  made  his 
finding  in  favor  of  the  plaintiff.  We  cannot 
say  that  this  finding  of  the  court  Is  clearly 
against  the  weight  of  the  evidence. 

[3]  The  next  question  presented  is:  Did 
the  court  err  in  finding  that  the  partnership 
existed  between  King,  Moore,  and  Pyeatt? 
It  is  doubtful  whether  this  question  would  be 
material,  but  the  court  having  found  that  the 
drilling  contract  entered  Into  by  King, 
Moore,  and  Pyeatt,  wherein  they  agreed  to 
drill  a  well  within  30  days  and  to  further 
develop  the  premises,  constitutes  a  part- 
nership agreement  The  assignment  of  the 
lease  would  not  make  the  parties  a  partner- 
ship, but  where  the  lease  was  assigned  to 
these  parties  In  their  Individual  namef  •«* 
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they  agreed  to  commence  a  well  within  30 
days  and  to  drill  to  a  depth  of  at  least  1,300 
feet  unless  oi>  or  gas  was  found  In  paying 
quantities,  and  further  agreed  to  continue 
drilling  wells  on  said  land  until  five  wells 
were  drilled  within  12  months,  is  a  fact  and 
circumstance  to  be  considered.  Is  the  find- 
ing that  said  assignment,  which  In  fact  was 
a  drilling  contract,  sufficient  to  support  the 
finding  the  same  la  a  partnership  agreement? 

The  evidence  is  silent  upon  how  the  prof- 
its, if  any,  should  be  divided  or  the  losses 
sustained ;  nor  is  there  any  evidence  of  how 
the  expenses  of  developing  the  lease  were  to 
be  paid  or  what  arrangements  the  defend- 
ants had  made  between  themselves  for  de- 
veloping the  lease.  The  defendants  simply 
testified  they  were  not  partners.  Section 
4431,  Revised  Laws  1910,  defines  a  "partner- 
ship'' as  follows: 

"A  partnership  is  the  association  of  two  or 
more  persons  for  the  purpose  of  carrying  on  a 
business  together,  and  dividing  its  profits  be- 
tween them." 

This  court  in  the  case  of  Chowning  v.  Gra- 
ham, 178  Pac.  676,  quoted  from  the  case  of 
Pasche  v.  South  St  Joseph  Townslte  Co. 
(Mo.  App.)  190  S.  W.  81,  as  follows: 

"Where  parties  agreed  to  share  the  profits,  of 
a  business  without  mentioning  losses,  the  fact 
did  not  destroy  the  effect  in  creating  a  partner- 
ship of  what  was  expressly  said  as  to  profits." 

This  court  in  the  case  of  Mendonca  v. 
Russel,  50  OkL  376,  150  Pac.  1061,  states  as 
follows: 

Where  the  evidence  "tends  to  show  a  common 
interest  between  them  to  reciprocally  partici- 
pate in  losses  as  well  as  the  profits  of  the  busi- 
ness," the  evidence  "held  to  raise  the  question 
of  an  implied  •  •  *  partnership  sufficiently 
to  entitle  the  plaintiff  to  go  to  the  jury." 

[(]  By  applying  the  statute  and  decisions 
of  this  court,  we  cannot  say  that  this  find- 
ing of  the  court  is  clearly  against  the  weight 
of  the  evidence,  nor  that  simply  a  denial  on 
behalf  of  the  defendants  that  they  were  part- 
ners, without  stating  the  terms  or  conditions 
of  their  agreement  to  develop  the  premises, 
would  be  sufficient  to  overcome  the  presump- 
tion under  the  facts  and  circumstances  as 
disclosed  by  the  record  in  this  case. 

The  next  question  presented  is:  Did  King 
have  notice  that  the  plaintiff  was  to  receive 
an  undivided  one-sixteenth  of  the  oil?  The 
evidence  upon  this  question  is  conflicting. 
There  was  evidence  that  Mr.  King  had  talk- 
ed to  plaintiff  concerning  this  transaction, 
and  there  is  also  testimony  that  Mr.  King 
was  present  in  Franklin's  office  when  this 
matter  was  talked  over.  These  facts  and 
circumstances  were  all  denied  by  Mr.  King. 
We  think  there  is  sufficient  evidence  to  sup- 


port the  judgment  of  the  court  on  this  ques- 
tion, and  the  finding  of  the  court  on  this 
question  is  not  clearly  against  the  weight  of 
the  evidence. 

[4]  The  next  question  for  consideration  is: 
Was  It  necessary  for  additional  parties  de- 
fendants to  be  made  parties  to  this  suit? 
The  record  discloses  that  Mr.  Moore  sold  his 
interest  to  Mr.  King,  or  at  least  gave  Mr. 
King  his  interest,  prior  to  bringing  of  this 
suit;  that  thereafter  Mr.  King,  prior  to  the 
time  of  filing  this  suit,  sold  a  one-third 
interest  in  the  lease  to  Crlttendon.  This 
was  transferred  to  the  Crlttendon  Oil  ft 
Gas  Company.  He  also  disposed  of  the  one- 
fourth  of  his  one-third  interest  to  Mr.  Wil- 
son. This  was  also  transferred  to  the  Crlt- 
tendon Oil  ft  Gas  Company.  The  petition  In 
this  case  was  filed  on  the  26th  day  of  April, 
1915.  Mr.  Pyeatt  also  prior  to  that  time  had 
sold  a  certain  portion  of  his  Interest  in  the 
lease.  On  the  6th  day  of  May,  1915,  Pyeatt, 
King,  and  Crlttendon  entered  into  an  agree- 
ment attempting  to  divide  their  interest  in 
the  premises.  While  it  is  a  well-settled  rule 
of  law  that  specific  performance  will  not  be 
enforced  where,  prior  to  the  commencement 
of  suit,  the  premises  were  transferred  to  an 
innocent  purchaser.  Section  735,  vol.  2,  War- 
velle  on  Vendors  (2d  Ed.),  states  as  follows: 

"A  purchaser  of  real  property  with  notice  of 
a  prior  contract  to  convey  the  same  to  a  third 
party  takes  the  estate  incumbered  with  the 
equitable  right  of  the  original  contract  to  a  com- 
pletion of  his  bargain,  etc.  Specific  perform- 
ance decreed;  and  it  would  be  error  in  such 
case  to  decree  compensation." 

At  the  time  of  the  commencement  of  this 
suit,  Mr.  King's  interest  In  the  premises  was 
as  follows:  He  had  a  one- third  Interest  in 
the  lease  and  had  purchased  Moore's  one- 
third  and  had  disposed  of  a  one-third  inter- 
est to  Mr.  Crlttendon  and  a  one-fourth  of 
one- third  interest  to  Mr.  Wilson,  leaving  his 
Interest  at  the  time  of  the  trial  at  three- 
fourths  of  one- third  or  a  one-fourth  interest 
in  the  lease.  Mr.  Pyeatt  had  all  of  his  in- 
terest according  to  the  record,  except  an  in- 
terest in  about  six  acres.  While  it  is  true 
that,  since  said  time,  the  parties  may  have 
disposed  of  their  interest,  yet  the  parties, 
purchased  the  same  subject  to  this  lawsuit. 
Mr.  King  and  Mr.  Pyeatt  had  sufficient  in- 
terest at  the  time  of  the  institution  of  this 
suit  to  comply  with  the  order  of  the  court 
That  being  true,  all  purchasers  since  the  fil- 
ing of  said  suit  having  purchased  with  knowl- 
edge were  not  necessary  parties  to  this  suit 
The  answer  of  King  and  Pyeatt  never  rais- 
ed this  question,  nor  was  the  same  ever 
called  to  the  attention  of  the  trial  court  by 
motion.  None  of  the  purchasers  have  seen 
fit  to  interplead  in  this  case,  or  claim  to  be 
innocent  purchasers,  or  set  forth  their  rights 
herein. 
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There  being  no  material  error  In  the 
record,  the  Judgment  of  the  trial  court  Is 
affirmed. 

PITCHFORD,  JOHNSON,  HIGGINS,  and 
BAILEY,  JJ.,  concur. 


COLLIER  v.  STATE.    (No.  A-3108.) 

(Criminal  Court  of  Appeals  of  Oklahoma.  Feb. 
8,  1920.) 

(Syllabus  by  the  Court.) 

1.  Homicide  <8=»28— Alcoholic  insanity  ob 
incapacity  caused  by  temporary  volun- 
tary intoxication  ib  not  a  defense. 

In  a  prosecution  for  murder,  alcoholic  insan- 
ity, or  mental  incapacity  produced  by  volun- 
tary intoxication  existing  only  temporarily  at 
the  time  of  the  homicide,  is  no  justification  or 
excuse  therefor.  To  constitute  insanity,  caused 
by  intoxication,  a  defense  in  a  trial  for  mur- 
der, it  must  be  insanity  caused  by  chronic  al- 
coholism, and  not  a  mere  temporary  mental  con- 
dition. 

2.  Criminal  law  «5=>57  —  Insanity  from 
chbonio  alcoholism  is  defense  but  tem- 
porary intoxication  is  not. 

Insanity,  though  superinduced  by  excessive 
and  long-continued  indulgence  in  alcoholic  liq- 
uors and  known  as  "delirium  tremens,"  or 
"mania  a  potu,"  renders  a  person  so  afflicted 
irresponsible  for  his  acts,  if  it  be  of  such  a  char- 
acter as  to  deprive  him  of  the  mental  capacity 
to  distinguish  between  right  and  wrong,  as  ap- 
plied to  the  particular  act,  whether  he  be  un- 
der the  influence  of  liquor  at  the  time  of  the 
commission  of  the  act  or  not ;  but,  to  do  so,  his 
affliction  must  be  settled  or  fixed  insanity,  not 
a  mere  fit  of  drunkenness.  A  person,  not  previ- 
ously laboring  under  such  a  disease  or  affliction, 
who  voluntarily  becomes  intoxicated  to  such 
an  extent  and  for  such  a  period  of  time  as  to 
cause  unconsciousness  of  his  acts,  is  not  ir- 
responsible under  the  law  for  the  acts  done  by 
him  while  in  such  mental  condition. 

3.  Homicide  «=>81,  180,  270— Evidence  op 
intoxication  is  admissible;  when  intox- 
ICATION affects  degree;    question  fob 

JUBY. 

Under  Okl.  Penal  Code  (section  2313,  Rev. 
Laws  1910),  homicide  is  murder  "when  perpe- 
trated without  authority  of  law  and  with  a 
premeditated  design  to  effect  the  death  of  the 
person  killed,  or  of  any  other  human  being," 
and  evidence  of  intoxication  is  admissible  to 
show  an  absence  of  the  premeditated  design  to 
kill,  for  the  purpose  of  determining  whether  the 
offense  was  murder  or  manslaughter,  and  a  state 
of  intoxication  which  will  reduce  homicide  from 
murder  to  manslaughter  in  the  first  degree  must 
be  of  such  character  and  extent  as  to  render 
the  defendant  incapable  of  entertaining  or  form- 
ing a  design  to  effect  death.  And  this  question 
is  for  the  jury  to  determine. 


v.  STATE 

P.) 

4.  Homicide  e}=»28— Intoxication  is  to  be 

CONSIDERED  ON  QUESTION  OF  PREMEDITATION 
OB  MALICE. 

Intoxication,  either  voluntary  or  involun- 
tary, is  to  be  considered  by  the  jury  in  a  pros- 
ecution for  murder  in  which  a  premeditated  de- 
sign to  effect  death  is  essential,  with  refer- 
ence to  its  effect  upon  the  ability  of  the  defend- 
ant at  the  time  to  form  and  entertain  such  a 
design,  not  because,  per  se,  it  either  excuses  or 
mitigates  the  crime,  but  because,  in  connection 
with  other  facts,  an  absence  of  malice  or  pre- 
meditation may  appear. 

5.  Homicide  <s=>238  —  Evidence  sufficient 
to  support  conviction  whebe  alcoholic 
insanity  was  relied  on  as  defense. 

In  a  prosecution  for  murder,  evidence  re- 
viewed, showing  a  predetermined  purpose  to 
commit  murder,  and  defendant  held  justly  con- 
victed. 

Appeal  from  District  Court,  Pontotoc  Coun- 
ty; P.  B.  Swank,  Judge. 

D.  A.  Collier  was  convicted  of  murder,  and 
he  appeals.  Affirmed. 

The  information  charged  that  in  Pontotoc 
county,  on  the  21st  day  of  May,  1916,  D.  A. 
Collier,  did  then  and  there  klU  One  C.  H.  Mc- 
Ferron,  by  shooting  him  with  a  pistol. 

It  appears  that  C.  H.  McFerron,  the  de- 
ceased, was  a  pharmacist,  employed  in  Bus- 
by's (Drag  Store  In  the  town  of  Allen.  On 
the  date  named,  Sunday  afternoon,  about  2 
o'clock,  the  defendant,  Collier,  shot  and  killed 
C  H.  McFerron  in  said  drug  store. 

Dr.  Dullock  testified  that  he  heard  the 
shots  fired  by  the  defendant  and  went  imme- 
diately to  the  scene  of  the  shooting.  The  de- 
ceased was  lying  on  the  floor  between  the 
prescription  case  and  the  end  of  the  counter. 
He  asked  McFerron  who  shot  him.  He  said, 
"Collier,  and  he  did  not  know  why  Collier 
had  shot  him."  He  found  two  wounds  in 
his  left  side,  one  just  below  and  at  the  left  of 
the  navel,  and  the  other  Just  above  it.  That 
McFerron  died  about  30  minutes  after  he 
reached  him. 

■  Bently  OUvo  testified  that  he  and  four 
or  five  other  persons  were  in  Busby's  Drug 
Store;  that  McFerron  was  wrapping  up  a 
package,  and  defendant,  'Collier,  was  standing 
across  the  counter  from  him  when  he  fired 
the  first  shot;  that,  as  witness  ran  out,  he 
heard  two  more  shots. 

Jake  Story  testified  that  he  was  In  Busby's 
Drug  Store  about  1  o'clock  in  the  afternoon, 
and  defendant  was  present;  that  McFerron 
came  to  wait  on  witness,  and  defendant  fol- 
lowed him,  wanting  to  fight  McB^erron ;  that 
defendant  said  something  about  a  gun;  Mc- 
Ferron told  him,  "I  have  not  got  a  gun,  and 
there  is  not  a  gun  in  the  house";  that  this 
was  about  an  hour  before  the  killing. 

Herbert  Pegg  testified  that  he  was  In  Bus- 
by's Drug  Store  between  12  and  2  o'clock; 
that  defendant  was  talking  to  McFerron, 
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quarreling  with  him,  and  wanted  McFerron 
to  come  out  and  fight  him;  defendant  said 
something  about  a  gun,  and  McFerron  denied 
having  one;  defendant  left  the  drug  store 
with  Mr.  Donaghey;  that  he  thought  the 
defendant  was  drinking. 

M.  Donaghey  testified  that  about  45  min- 
utes before  the  shooting  he  had  gone  with 
defendant  to  Busby's  Drug  Store;  McFerron 
was  reading  out  of  a  Bible  something  about  St 
Peter ;  defendant  said,  "St  Peter,  hell,  I  want 
a  drink  of  coca  cola";  that  further  on  de- 
fendant asked  McFerron  if  he  wanted  to 
fight;  McFerron  asked  defendant  not  to  start 
anything;  about  that  time  defendant  asked 
McFerron  if  he  had  a  gun;  McFerron  replied 
that  he  had  not;  that  witness  got  defendant 
out  on  the  sidewalk  and  they  started  home; 
that  defendant  had  a  bottle  of  whisky  or 
white  mule  in  his  pocket  and  was  a  little  In- 
toxicated. 

T.  A.  Olivo  testified  that  he  saw  defendant 
go  in  the  drug  store  and  a  few  seconds  after 
three  shots  were  fired;  after  the  shooting  de- 
fendant came  out  and  said: 

"I  killed  the  God  damn  son  of  a  bitch.  Ain't 
no  damn  man  can  run  over  me." 

Cecil  Thompson  testified  that  he  was  in 
Busby's  Drug  Store  when  the  shooting  took 
place;  McFerron  was  behind  the  show  case; 
Collier  walked  in,  and  when  he  got  to  where 
McFerron  was  he  pulled  his  gun  and  said, 
"I  will  learn  some  God  damn  son  of  a  bitch 
how  to  run  over  me." 

Clarence  Pegg  testified  that  he  was  in  the 
store  at  the  time  of  the  shooting;  that  de- 
fendant came  in,  drew  a  gun  from  his  right 
side,  and  shot  McFerron;  thought  the  first 
shot  missed ;  that  the  second  shot  took  effect 
and  after  the  third  shot  McFerron  fell;  de- 
fendant walked  out  of  the  store,  whirling  his 
pistol  around,  and  said: 

"She  is  a  God  damn  good  one.  I  have  had 
her  16  years  and  she  never  snapped." 

S.  C.  Donaghey  testified  that  as  the  de- 
fendant came  out  of  the  store  with  the  pistol 
In  bis  hand,  he  heard  him  say,  "That  he  had 
done  what  he  Intended  to  do  when  he  came 
there." 

For  the  defense,  W.  A.  Leonard  testified: 
That  his  place  of  business  was  next  door  to 
Busby's  Drug  Store.  That  he  had  known  de- 
fendant three  or  four  years  prior  to  the 
shooting.  That  on  the  day  McFerron  was 
killed  defendant  came  in  through  the  rear 
door  of  his  store  and  sat  down  in  a  chair; 
was  there  about  10  minutes,  apparently 
asleep.  That  he  heard  a  noise  like  the 
squeaking  of  a  chair  or  cocking  of  a  gun, 
didn't  know  which.  Defendant  got  up  and 
adjusted  his  gun  and  said,  "Mr.  Leonard,  you 
are  a  friend  of  mine,  aren't  you?"  I  told  him, 
"Yes."  That  defendant  walked  to  the  front 
door  and  said,  "I  am  going  to  kill  the  son  of 
a  bitch."  That  this  was  less  than  five  min- 
utes before  the  killing. 


J.  O.  Day  testified  that  he  saw  defendant 
about  10  o'clock  In  the  morning;  that  de- 
fendant was  drunk  at  that  time;  defendant 
tried  to  talk  to  witness,  but  seemed  to  have 
no  control  of  himself ;'  that  defendant's  repu- 
tation in  the  community  as  a  law-Abiding  and 
peaceable  'citizen  when  sober  was  good. 

Mack  Lee  testified  that  he  had  seen  de- 
fendant in  a  state  of  intoxication  on  three 
or  four  occasions;  that  defendant  seemed  to 
be  pretty  reckless  sometimes  when  drunk; 
that  he  saw  the  defendant  on  Saturday  after- 
noon and  he  was  drunk  at  that  time;  saw  him 
Sunday  morning  and  he  was  very  drunk; 
that  he  saw  the  defendant  before  the  killing; 
that  he  did  not  look  like  a  drank  man  out 
of  his  eyes,  but  his  eyes  had  a  wild  look,  and 
the  pupils  of  his  eyes  were  large. 

Joe  Dean  testified  that  he  saw  defendant 
go  in  the  Busby  Drug  Store  between  9  and 
10  o'clock;  that  defendant  had  alcohol  in  a 
grape  juice  bottle;  that  he  offered  a  drink  to 
witness;  that  he  did  not  figure  the  contents 
of  the  bottle  was  either  whisky  or  alcohol, 
but  that  it  was  some  kind  of  poison;  about 
12  o'clock  witness  went  in  company  with  Ed 
Jones  and  M.  Donaghey  and  tried  to  get  de- 
fendant home;  that  he  had  seen  defendant  a 
number  of  times  when  he  was  drunk,  and  on 
this  day  he  was  crazy,  or  something  like  it 
and  looked  wild  out  of  his  eyes. 

J.  F.  Rogers  testified  he  saw  defendant 
about  12  o'clock  Saturday  night  and  defend- 
ant was  drunk  then;  10  o'clock  the  next  morn- 
ing he  saw  defendant  at  Busby's  Drug  Store 
and  defendant  was  drunk;  saw  him  again 
about  11:30  and  defendant  was  very  drunk; 
that  he  seemed  to  have  drunk  so  much  that 
he  did  not  realize  what  he  was  doing ;  that  he 
went  with  defendant  back  of  the  blacksmith 
shop  and  drank  some  alcohol;  then  they  both 
went  into  the  drug  store  and  had  a  talk  with 
McFerron ;  defendant  wanted  to  get  some  coca 
cola  and  fix  a  drink  in  the  drug  store ;  McFer- 
ron objected,  but  gave  defendant  some  syrup 
and  water  and  told  him  to  fix  it;  defendant 
mixed  up  the  stuff,  and  they  both  drank  it  in 
there;  that  after  this  he  drank  with  defend- 
ant at  Jones'  Barn  from  a  quart  of  whisky 
half  fuU ;  that  he  did  not  think  that  defend- 
ant knew  what  he  was  doing. 

Bud  Tyson  testified  that  he  was  a  son-in- 
law  of  the  defendant  and  on  Saturday  night 
prior  to  the  killing  defendant  was  drunk. 

Dr.  S.  P.  Ross  testified  that  he  was  a  prac- 
ticing physician  in  active  practice  10  years, 
but  had  no  special  training  in  mental  dis- 
eases; that  a  man  that  is  insane  would  not 
know  right  from  wrong  whether  suffering 
from  alcoholic  insanity  or  any  other  form  of 
insanity. 

Mrs.  Collier,  wife  of  the  defendant  testi- 
fied they  were  married  21  years ;  that  during 
these  years  her  husband  drank  a  great  deal; 
that  on  Saturday  night  he  came  home  Intoxi- 
cated; the  next  morning  between  8  and  9 
o'clock  he  went  downtown;  about  12  o'clock 
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came  back  and  was  drank ;  walked  the  floor 
and  talked  all  kinds  of  crazy  talk  and  in 
about  20  minutes  went  back  to  town;  re- 
turned In  about  an  hour  and  said  he  had  kill- 
ed McFerron. 

As  a  witness  In  his  own  behalf,  defendant 
testified : 

I  am  40  years  old.  I  have  lived  with  my 
family  at  Allen  for  the  past  S  years.  Was  in 
the  well-drilling'  business  at  Allen.  Have  known 
Mr.  McFerron  about  2  years.  Oar  relations 
were  friendly.  Have  used  alcohol  and  whisky 
to  excess  since  living  at  Allen.  On  Saturday 
before  the  killing  I  worked  around  the  house 
and  some  in  the  garden.  Went  up  in  town  in 
the  afternoon  to  Busby's  Drug  Store  and  had 
Mr.  McFerron  fix  me  up  a  drink  of  coca  cola 
and  alcohol  at  the  soda  fountain.  Asked  him 
to  take  a  drink,  and  he  took  a  root  beer.  I 
paid  him  15  cents  for  the  drink  and  a  nickel 
for  the  root  beer.  I  bought  two  or  three  dol- 
lar bottles  that  evening  from  him.  I  got  some 
whisky  from  other  parties.  I  cannot  recollect 
who  right  now;  everybody  in  Allen  sold  whis- 
ky. I  went  home  about  1  or  2  o'clock.  I  was 
pretty  full. 

After  breakfast  I  walked  uptown  to  get  a 
drink  at  Busby's  Drug  Store.  McFerron  was 
there,  and  I  bought  a  bottle  of  mule.  I  mixed 
it  with  syrup  and  water  that  McFerron  gave 
me  in  another  bottle.  Drank  the  alcohol  with 
Mr.  Rogers  and  found  a  grape  juice  bottle  and 
went  back  to  Mr.  McFerron  and  had  him  to 
fill  it.  He  charged  me  $2  for  it,  and  I  paid  him. 
McFerron  said,  "Pour  the  small  bottle  out  full 
and  come  baajkand  get  the  rest  of  this  directly," 
which  I  did.  w  went  out  and  drank  this.  Some 
one  drank  with  me,  I  would  not  be  positive  who 
it  was.  Then  I  went  back  after  my  larger 
bottle.  It  was  somewhere  near  10  or  10:30. 
When  I  went  in,  I  motioned  McFerron  back 
behind  the  prescription  counter,  as  I  usually 
did.  I  wanted  to  get  my  bottle,  and  he  said: 
"Collier,  what  in  the  bell  are  you  trying  to 
do  with  me  this  morning?  Are  you  trying  to 
get  my  job  or  have  me  thrown  in  jail?"  I  said: 
"Mac,  I  am  surprised  at  you.  I  would  not  do 
anything  like  that"  And  he  said,  "Let  that 
bottle  sit  where  it  is."  I  said :  "I  won't  leave 
it  there.  I  have  paid  you  for  it."  He  said: 
"You  are  fixing  to  get  drunk.  I  have  sold  yon 
all  I  could  this  morning."  And  he  hit  at  me 
and  knocked  me  on  my  face  and  knocked  my 
hat  down,  and  he  said,  "Get  out  of  here,  you 
son  of  a  bitch,"  and  he  reached  for  the  draw- 
er and  said,  "God  damn  you,  I  will  kill  you  if 
you  don't,"  and  I  said,  "Don't  shoot  me,  I 
haven't  done  anything  to  be  shot  for."  I  put  the 
bottle  in  my  pocket,  and  he  said,  "Get  out," 
I  said,  "1  am  going,"  and  I  proceeded  to  go.  I 
went  down  to  the  livery  stable  and  took  a  drink 
out  of  this  bottle,  and  some  one  else  took  a 
drink  out  of  it  I  cannot  recollect,  seems  like 
I  offered  Joe  Dean  a  drink  or  gave  him  one. 
In  fixing  the  bottle,  McFerron  said:  "I  am  out 
of  syrup.  I  can  put  coca  cola  in  it,  and  it  will 
make  it  red.'*  I  said,  "That  will  make  no  dif- 
ference." I  took  one  drink.  I  don't  remember 
drinking  any  more.  The  first  thing  I  remember 
meeting  Mr.  M.  Donaghey  and  another  gen- 
tleman. 

His  further  examination  was  as  follows: 
"Q.  You  heard  the  young  man  testify  here 


this  morning  about  you  coming  in  whOe  the 
deceased  was  reading  a  Bible?  A.  Yes,  sir;  I 
heard  him. 

"Q.  Yon  recall  that?   A.  No,  sir;  I  cannot 
"Q.  Well,  you  finally  went  back  to  Busby's 
Drug  Store,  did  you?  A.  Well,  I  don't  remem- 
ber, seems  like  that  is  where  I  'met  Mr.  Dona- 
ghey. 

"Q.  You  know  how  you  came  down  to  the 
drug  store  when  you  killed  him?  A.  I  cannot 
say  how  I  came  to  go  in  there  no  more  than 
I  just  walked  in  as  being  a  hold-out  place  where 
I  had  often  been  in.  I  cannot  recall  coming  in 
there.  I  can  recall  shooting  at  him. 

"Q.  You  remember  about  the  shooting,  do  you? 
A.  Yes,  sir,  well,  it  is  sort  like  a  dream  to  me, 
but  I  remember  shooting.  I  thought  the  first 
thing  struck  me  that  Mac  had  started  down 
behind  the  show  case  for  his  gun  when  he  looked 
at  me  the  best  I  can  recall,  flushed  me  in  the 
face,  and  I  thought  he  was  aiming  to  shoot  me. 

"Q.  Was  he  doing  anything?  A.  He  was 
fooling  with  some  package  as  I  walked  up,  he 
was  standing  there,  and  about  the  first  thing 
I  recollect  Mac  lunged  this  way,  looked  at  me 
wild,  and  I  commenced  shooting  at  him. 

"Q.  Why  did  you  shoot?  A.  I  thought  he 
would  shoot  me.  I  thought  he  was  fixing  to  the 
best  I  can  recall  of  the  circumstances. 

"Q.  You  know  how  many  times  you  shot? 
A  No,  sir;  I  do  not   I  could  not  say. 

"Q.  That  is  your  pistol  there,  is  it?  A.  Yes, 
sir;  I  am  positive  it  is  my  .gun. 

"Q.  Well,  you  know  when  you  got  your  gun? 
A.  I  do  not  know  how  come  me  with  it 

"Q.  You  remember  where  you  went  after  the 
shooting?" 

Dr.  J.  A.  Dean  testified  that  the  condi- 
tion which  produces  alcoholic  insanity  is 
temporary;  that  it  is  due  temporarily  to  a 
con jestion  of  the  brain ;  that  when  any  man 
gets  drunk  and  does  Incoherent  things,  things 
he  naturally  would  not  do,  he  is  temporarily 
insane;  that  a  man  that  temporarily  gets 
drunk  is  temporarily  insane.  He  was  then 
asked: 

"Q.  Doctor,  I  will  ask  you  if  it  is  possible, 
where  a  man  starts  in  drinking  one  day  and 
continues  in  the  afternoon  and  night  and  up 
until  the  next  day,  drinking  whisky  and  al- 
cohol, and  if  he  had  been  addicted  to  the  drink 
habit  for  many  years  and  was  a  man  40  years 
old,  if.  it  would  be  possible  under  those  condi- 
tions for  insanity  to  result  from  it  so  there 
would  be  a  total  dethronement  of  his  reason? 
A.  Yes,  sir;  I  think  so." 

In  rebuttal,  the  state  called  Dr.  A.  D. 
Young,  professor  of  mental  and  nervous  dis- 
eases on  the  faculty  of  the  medical  depart- 
ment of  the  University  of  Oklahoma,  who 
qualified  as  an  expert  alienist,  who  testified 
that— 

"Acute  alcoholism  is  what  is  ordinarily  known 
as  a  drunk.  It  first  stimulates  and  then  stupe- 
fies the  nerves.  An  insane  man  is  one  who  does 
not  realise  his  environment  and  is  out  of  har- 
mony with  his  environment  The  definition 
of  insanity  is  a  rather  hard  thing  to  give  to  cov- 
er all  cases,  for  the  simple  reason  we  have  to 
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contend  with  delirium  and  coma  and  uncon- 
sciousness and  sleep  and  walking  in  sleep." 

His  answer  to  a  proper  hypothetical  ques- 
tion was: 
"A.  I  would  say  he  was  sane." 

His  cross-examination  was,  in  part,  as  fol- 
lows: 

"Q.  If  you  should  take  a  case  where  a  man 
40  years  of  age,  who  had  drank  more  or  less  all 
his  life,  had  been  on  periodical  sprees  for  the 
Inst  25  years,  and  then  for  the  past  3  or  4  years 
if  lye  had  increased  his  drinking  to  a  great  ex- 
tent and  become  almost  or  rather  a  confirmed 
drunkard,  got  on  a  spree  every  two  or  three 
weeks— would  it  or  not  be  possible  for  him  to 
become  instantly  insane  from  one  of  those 
sprees?  A.  No,  sir." 

Dr.  A.  K.  West,  head  of  the  medical  de- 
partment of  the  State  University  of  Okla- 
homa, in  answer  to  a  proper  hypothetical 
question  said : 

"A.  I  would  say  he  was  sane.  That  under 
the  conditions  stated  the  defendant  was  evi- 
dently drunk." 

Mose  Strickland  testified  that  between  11 
and  12  o'clock  before  the  shooting  he  met  de- 
fendant at  Jones'  Livery  Barn,  and  they 
walked  down  the  street  together  and  up  the 
stairway  of  the  courtroom;  that  defendant 
had  a  quart  bottle  of  whisky  about  two-thirds 
full,  and  they  both  took  a  drink. 

The  record  covers  400  pages,  but  the  fore- 
going is  in  substance  the  material  testimony 
upon  which  the  verdict  is  based. 

Guy  L.  Andrews  and  Frank  G.  Anderson, 
both  of  McAlester,  H.  M.  Carr,  of  Paul's  Val- 
ley, and  King  &  Crawford,  of  Ada,  for  plain- 
tiff In  error. 

S.  P.  Freellng,  Atty.  Gen.,  and  E.  L.  Fulton, 
Asst  Atty.  Gen.,  for  the  State. 

DOYLE,  P.  J.  (after  stating  the  facts  as 
above).  Plaintiff  In  error,  D.  A.  Collier,  was 
Informed  against  for  the  murder  of  C.  H.  Mc- 
Ferron,  and  upon  his  trial  was  found  guilty 
of  murder  and  his  punishment  fixed  at  impris- 
onment for  life  at  hard  labor. 

From  the  Judgment  of  conviction,  an  ap- 
peal has  been  duly  prosecuted  to  this  court. 

The  errors  assigned  are  based  upon  ex- 
ceptions taken  to  the  rulings  of  the  court 
upon  evidence  offered  and  rejected,  and  upon 
Instructions  given  to  the  Jury  as  to  the  law 
of  the  case,  all  of  which,  after  verdict,  were 
set  out  as  grounds  of  a  motion  for  new  trial. 

Unlike  as  is  usual  in  such  cases,  there  is 
not  much  conflict  of  testimony.  The  evi- 
dence is  undisputed  that  the  defendant  enter- 
ed the  drug  store  where  the  deceased  was  em- 
ployed as  a  pharmacist,  and  without  warn- 
ing shot  and  killed  him. 

When  the  homicide  is  admitted,  Justifica- 
tion in  self-defense,  or  excusable  by  reason 
of  insanity,  are  almost  invariably  relied  upon 
as  defenses.  Both  of  these  defenses,  as  we 
gather  from  the  briefs,  were  interposed  in 


this  case.  The  instructions  of  the  court  sub- 
mitted the  issue  of  murder  and  of  man- 
slaughter in  the  first  degree  and  fully  covered 
the  law  of  self-defence  and  the  defense  of  in- 
sanity. After  a  careful  consideration  of  the 
whole  case,  we  do  not  think  the  evidence  re- 
quired Instructions  upon  the  law  of  self-de- 
fense, and  with  greater  reason  we  think  that 
there  Is  not  even  a  pretense  of  insanity  legit- 
imately raised  by  the  facts  In  evidence.  On 
the  contrary,  they  clearly  negative  such  de- 
fense. 

It  Is  evident,  If  the  defendant's  mind  was 
affected,  it  was  the  result  of  his  voluntary 
intoxication. 

[1, 2]  The  principle  Is  everywhere  recogniz- 
ed that  voluntary  Intoxication  is  no  Justifica- 
tion or  excuse  for  crime,  and  is  no  excuse  for 
homicide,  though  carried  to  the  extent  of 
producing  incapacity  to  control  the  mind  and 
will. 

[3, 4]  Our  Penal  Code  provides: 

"No  act  committed  by  a  person  while  in  a 
state  of  voluntary  intoxication  shall  be  deemed 
less  criminal  by  reason  of  bis  having  been  in 
such  condition."  Section  2095,  Rev.  Laws. 

Under  our  Penal  Code  (first  subdivision,  f 
2313,  Rev.  Laws),  "homicide  Is  murder 
*  *  *  when  perpetrated  without  authority 
of  law  and  with  a  premeditated  design  to  ef- 
fect the  death  of  the  person  killed,  or  of  any 
other  human  being,"  and  evidence  of  Intoxi- 
cation is  admissible,  not  became  per  se  it 
either  excuses  or  mitigates  theWime,  but  be- 
cause, in  connection  with  other  facts,  an 
absence  of  malice  or  premeditation  may  ap- 
pear, and  intoxication  is  to  be  considered  by 
the  Jury  In  a  prosecution  for. murder  in  which 
the  premeditated  design  to  effect  death  is 
essential  with  reference  to  its  effect  upon  the 
ability  of  the  defendant  at  the  time  to  form 
and  entertain  such  a  design. 

In  Cheadle  v.  State,  11  Okl.  Cr.  566,  149 
Pac.  919,  L.  R.  A.  1915E,  1031,  It  Is  said: 

"Alcoholic  insanity,  or  mental  incapacity  pro- 
duced by  voluntary  intoxication,  existing  only 
temporarily  at  the  time  of  the  commission  of 
the  homicide,  is  no  excuse  or  defense  in  a  pros- 
ecution therefor.  Drunkenness  is  one  thing,  and 
the  disease  of  the  mind  to  which  drunkenness 
leads  is  a  different  thing.  Temporary  insani- 
ty, occasioned  immediately  by  drunkenness,  does 
not  destroy  responsibility  for  crime  where  the 
defendant,  when  sane  and  responsible,  volun- 
tarily makes  himself  drunk.  To  constitute  in- 
sanity, caused  by  intoxication,  a  defense  to  an 
indictment  or  information  for  murder,  it  most 
be  insanity  caused  by  chronic  alcoholism,  and 
not  a  mere  temporary  mental  condition.  The 
distinction  between  a  fit  of  drunken  frenzy  or 
madness,  commonly  called  'delirium  tremens,' 
and  temporary  delusional  insanity,  a  disease 
caused  by  excessive  and  long-continued  indul- 
gence in  alcoholic  liquors,  technically  called 
'delirium  tremens,'  or  'mania  a  potu,'  is  well 
defined  by  the  authorities  and  text-writers.  See 
State  v.  Kidwell,  62  W.  Va.  466,  13  L.  R.  A. 
(N.  S.)  1024,  59  S.  E.  494 ;  Wharton  &  S.  Med. 
Jur.  %  940." 


Digitized  by 


Google 


Okl.) 


WARD  v.  STATE 

(188  P.) 


967, 


In  Miller  t.  State,  9  Okl.  Cr.  66,  130  Pac. 
813,  It  is  said: 

"At  most,  a  state  of  intoxication  rendering 
the  defendant  incapable  of  forming  a  criminal 
intent  would  only  reduce  murder  to  manslaugh- 
ter." 

[5]  Where  intoxication  is  resorted  to  for  the 
purpose  of  blunting  moral  responsibility,  it 
only  increases  the  culpability  of  the  defend- 
ant, and  a  state  of  intoxication  which  will 
reduce  the  degree  of  homicide  from  murder 
to  manslaughter  in  the  first  degree  must  be 
of  such  character  and  extent  as  to  render  the 
defendant  incapable  of  entertaining  or  form- 
ing a  design  to  effect  death,  and  the  question 
is  for  the  jury  to  determine.  A  person  who 
commits  a  homicide  while  so  intoxicated  as 
to  be  incapable  of  forming  a  premeditated  de- 
sign to  kill,  if  he  formed  no  purpose  to  com- 
mit the  crime  prior  to  the  time  he  became  so 
intoxicated,  is  not  guilty  of  murder,,  but  is 
guilty  of  manslaughter  in  the  first  degree.  In 
this  case  upon  this  issue,  the  Jury  under  prop- 
er instructions  found  against  the  defendant, 
and  as  we  think  properly  so.  The  undisputed 
evidence  is  that  the  deceased,  in  answer  to  the 
defendant's  questions  about  an  hour  before  the 
killing,  stated  that  he  was  unarmed,  and  that 
he  did  not  have  a  gun  in  the  store ;  that  after 
this  the  defendant  announced  that  he  was  go- 
ing to  kill  McFerron,  "that  he  had  done  what 
he  intended  to  do  when  he  came  there,"  that 
his  pistol  was  a  good  one,  had  it  16  years,  and 
it  had  never  snapped,  then  went  home  and  told 
his  wife  he  had  killed  McFerron.  It  Is  true 
that  the  defendant  testified  that  he  purchased 
alcohol  from  the  deceased  on  the  day  of  the 
homicide;  however,  in  this  testimony  he  is 
uncorroborated.  Upon  the  whole  case  we 
think  the  evidence  is  so  conclusive  as  to  the 
guilt  of  the  defendant  that  nothing  can  be 
said  in  his  defense- 
There  can  be  no  doubt  that  his  crime  is 
murder.  The  jury  had  the  right  to  decree  his 
death,  but  chose  the  more  merciful  punish- 
ment. 

Finding  no  material  error,  the  Judgment 
of  the  district  court  of  Pontotoc  county  Is 
affirmed. 

ARMSTRONG  and  MATSON,  JJ.,  concur. 


LEWEL-L-EN  v.  STATE.    (No.  A-8404.) 

(Criminal   Court  of  Appeals  of  Oklahoma. 
Jan.  26,  1920.) 

(Syllabus  by  Editorial  Staff.) 

Criminal  law  ©=1130(4)— Judgment  will 
be  aitibmed  where  no  brief  is  filed. 
Where  plaintiff  in  error  filed  no  brief  prior 
to  the  calling  of  the  case  for  final  submission, 


the  judgment  will  be  affirmed  for  failure  to 
prosecute  the  appeal. 

Appeal  from  County  Court,  Tulsa  County; 
H.  L.  Standeven,  Judge. 

Lafe  Lewellen  was  convicted  of  a  violation 
of  the  prohibitory  liquor  law,  and  he  appeals. 
Affirmed. 

D.  M.  Martindale,  of  Tulsa,  for  plaintiff  in 
error. 

W.  O.  Hall,  Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM  Plaintiff  in  error,  Lafe 
Lewellen,  was  convicted  in  the  county  court 
of  Tulsa  county  on  a  charge  that  in  said 
county  on  the  6th  day  of  January,  1917,  he 
did  have  in  his  possession  834  half  pints  of 
whisky  with  Intent  then  and  there  to  sell  the 
same,  and  in  accordance  with  the  verdict  of 
the  Jury  he  was  sentenced  to  be  confined  in 
the  county  Jail  for  30  days  and  to  pay  a  fine 
of  $50  arid  the  costs.  From  the  judgment 
rendered  on  the  verdict,  he  appeals. 

No  brief  has  been  filed.  When  the  case 
was  called  for  final  submission,  the  Attorney 
General  moved  to  affirm  the  Judgment  for' 
failure  to  prosecute  the  appeal.  For  the  rea- 
son stated,  the  motion  is  sustained,  and  the 
judgment  of  the  trial  court  is  affirmed. 


WARD  v.  STATE.    (No.  A-3403.) 

(Criminal  Court  of  Appeals  of  Oklahoma.  Jan. 
26,  1920.) 

(Syllabus  by  Editorial  Btaff.) 
Criminal  law  <g=»1130(4)— Dismissal  cr  ap- 
peal FOR  FAILURE  TO  PROSECUTE. 
Where  an  appeal  was  taken  from  a  judg- 
ment of  conviction  and  sentence  on  a  petition  in 
error  with  case-made,  but  no  brief  was  filed, 
the  motion  of  the  Attorney  General,  when  case 
was  called  for  final  submission,  to  affirm  for 
failure  to  prosecute  the  appeal,  would  be  grant- 
ed, and  judgment  affirmed. 

Appeal  from  County  Court,  Tulsa  County) 
H.  L.  Standeven,  Judge. 

Dan  Ward  was  convicted  of  a  violation  of 
the  prohibitory  liquor  law,  and  he  appeals. 
Affirmed. 

D.  M.  Martendale,  of  Tulsa,  for  plaintiff  in 
error. 

W.  C.  Hall,  Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  in  error,  Dan 
Ward,  was  convicted  on  a  charge  that  io 
Tulsa  county  on  the  28th  day  of  September, 
1917,  he  did  have  in  his  possession  22  half 
pints  of  whisky  with  Intent  to  sell  the  same, 
and  in  accordance  with  the  verdict  of  thr 
jury  he  was  on  the  28th  day  of  February, 
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1918,  sentenced  to  be  confined  In  the  county 
Jail  for  a  period  of  60  days  and  pay  a  fine 
of  $100  and  the  coats.  From  the  judgment 
an  appeal  was  taken  by  filing  in  tills  court 
on  June  22,  1918,  a  petition  in  error  with 
case-made.  No  brief  has  been  filed.  When 
the  case  was  called  for  final  submission,  the 
Attorney  General  moved  to  affirm  the  Judg- 
ment for  failure  to  prosecute  the  appeal. 

For  the  reason  stated,  the  motion  is  sus- 
tained, and  the  Judgment  of  the  trial  court 
is  affirmed. 


STATE  t.  EOLLAR.   (No.  A-3023.) 

(Criminal  Court  of  Appeals  of  Oklahoma.  Jan. 
81,  1920.) 

(ByUabut  by  the  Court.) 

1.  Intoxicating  liquors  <8=>134  —  Alcohol 
within  statute  prohibiting  possession 
and  sale  of  "spirituous,  vinous,  fer- 
mented, and  malt  liquors." 

Alcohol  is  within  the  definition  of  spiritu- 
ous, vinous,  fermented,  and  malt  liquors  prohib- 
ited from  sale,  etc.,  within  this  state,  and  the 
possession  of  such  intoxicating  liquor  with  in- 
tent to  sell  the  same,  except  in  the  manners 
specifically  provided  and  for  the  purposes  al- 
lowed by  the  Constitution  and  subsequent  stat- 
utory enactments  in  furtherance  thereof,  is  a 
crime  against  the  laws  of  this  state. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Spiritu- 
ous Liquors.] 

2.  Intoxicating  liquors  4f=>211— Informa- 
tion FOB  UNLAWFUL  POSSESSION  OF  ALCO- 
HOL WITH  INTENT  TO  SELL  UNLAWFULLY  SUF- 
FICIENT. 

For  information  held  to  state  sufficiently 
the  facts  necessary  to  constitute  the  offense  of 
unlawful  possession  of  alcohol  with  intent  to 
sell  the  same  unlawfully,  see  body  of  opinion. 

(Additional  Byllabut  by  Editorial  Staff.) 

8.  Criminal  law  «=>3O4(20)-^Judicial  no- 
tice TAKEN  OF  INTOXICATING  NATURE  OF  AL- 
COHOL. 

Courts  will  take  judicial  notice  that  alcohol 
is  an  intoxicating  liquor. 

Appeal  from  County  Court,  Canadian  Coun- 
ty; R.  B.  Forrest,  Judge. 

T.  Eollar  was  charged  with  unlawfully  pos- 
sessing intoxicating  liquors,  and  from  a  judg- 
ment sustaining  a  demurrer  to  the  informa- 
tion, the  State  appeals.  Reversed. 

S.  P.  Freeling,  Atty.  Gen.,  R.  McMillan, 
Asst.  Atty.  Gen.,  and  E.  F.  Maley,  Co.  Atty., 
of  El  Reno,  for  the  State. 

J.  I.  Phelps,  of  El  Reno,  for  defendant  in 
error. 

MATSON,  J.  On  the  16th  day  of  April, 
1017,  E.  F.  Maley,  as  county  attorney  of 


Canadian  county,  filed  in  the  county  court  of 
said  county  an  Information  against  one  T. 
Eollar,  the  charging  part  of  which  is  as  fol- 
lows: 

"That  one  T.  Eollar,  late  of  the  county  of 
Canadian  and  state  of  Oklahoma,  on  or  about 
the  14th  day  of  April,  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  seventeen,  at 
and  within  said  county  then  and  there  being, 
did  then  and  there  willfully  and  unlawfully  have 
possession  of  intoxicating  liquors,  to  wit,  four 
quarts  alcohol,  with  the  unlawful  intent  to 
then  and  there  sell,  barter,  give  away,  and 
otherwise  furnish  the  same  to  others  unlawfully, 
contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  and 
dignity  of  the  state." 

The  defendant  was  arrested  and  brought 
before  the  court,  and  as  a  plea  to  said  in- 
formation filed  a  demurrer  upon  the  follow- 
ing grounds: 

"That  the  same  does  not  charge  facts  suffi- 
cient to  show  that  the  laws  of  the  state  of  Okla- 
homa had  been  violated. 

"That  the  same  does  not  charge  a  violation 
of  the  laws. 

"That  the  same  is  indefinite,  uncertain  as  to 
the  facts  attempted  to  be  charged. 
"  "That  the  same  is  not  drawn  and  presented  as 
provided  by  law." 

On  the  22d  day  of  May,  1917,  the  said 
cause  coming  on  for  hearing  upon  the  de- 
murrer of  the  defendant  to  the  information, 
the  trial  court  found  that  said  information 
did  not  state  facts  sufficient  to  constitute  a 
public  offense,  and  that  the  said  demurrer 
of  the  defendant  should  be,  and  the  same 
was,  sustained.  The  trial  court  thereupon 
ordered  and  adjudged  that  the  demurrer  of 
the  defendant  be  sustained,  and  that  the  de- 
fendant be  discharged,  to  which  ruling  the 
state  excepted,  and  exceptions  were  allowed, 
and  an  appeal  prayed  to  this  court,  and  said 
appeal  has  been  properly  perfected  in  the 
manner  provided  by  law. 

The  question  to  be  decided,  therefore,  in 
this  appeal  is  a  reserved  question  of  law 
purely,  namely:  Do  the  allegations  of  fact 
contained  in  the  foregoing  information  con- 
stitute a  public  offense  under  the  laws  of  this 
state? 

The  information  is  based  upon  section  3605, 
Revised  Laws  1910,  which  in  part  provides  as 
follows: 

"It  shall  be  unlawful  for  any  person,  individ- 
ual or  corporate,  to  manufacture,  sell,  barter, 
give  away,  or  otherwise  furnish  except  as  in 
this  chapter  provided,  any  spirituous,  vinous, 
fermented  or  malt  liquors,  or  any  imitation 
thereof  or  substitute  therefor;  or  to  manufac- 
ture, sell,  barter,  give  away,  or  otherwise  fur- 
nish any  liquors  or  compounds  of  any  kind  or 
description  whatsoever,  whether  medicated  or 
not,  which  contain  as  much  as  one-half  of  one 
per  cent,  of  alcohol,  measured  by  volume,  and 
which  is  capable  of  being  used  as  a  beverage, 
*   *   *  or  to  have  the  possession  of  any  such 
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liquors  with  the  intention  of  violating  any  of 

the  provisions  of  this  chapter." 

The  Information  charges  the  defendant 
with  the  possession  of  four  quarts  of  alcohol, 
and  it  is  the  contention  of  the  state  that  al- 
cohol Is  included  within  the  definition  of 
"spirituous,  vinous,  fermented  or  malt  Uq- 
-uors,"  which  are  prohibited  from  sale,  and 
also  from  possession  with  intent  to  sell. 

Counsel  for  defendant  contends  to  the 
contrary,  stating  in  the  brief  filed,  in  sub- 
stance, that  the  terms  "spirituous,  vinous, 
fermented  or  malt  liquors"  must  be  construed 
not  to  include  alcohol,  but  only  of  such  kind 
of  liquors- as  whisky,  brandy,  rum,  gin,  wine, 
beer,  ale,  and  fermented  cider,  which  contain 
alcohol,  and  are  well-known  intoxicating  bev- 
erages, contending  that  it  was  the  Intention 
of  the  Legislature  to  prevent  the  sale  and 
use  of  such  liquors  as  a  beverage,  and  not 
the  sale  of  pure  alcohol,  and  that  the  Infor- 
mation is  insufficient  to  state  an  offense  with- 
out the  additional  allegation  that  the  alcohol 
possessed  by  the  defendant  was  such  as  was 
capable  of  being  used  as  a  beverage  in  its 
then  present  condition. 

The  trial  court  concurred  in  the  construc- 
tion of  the  law  contended  for  by  counsel  for 
the  defendant,  and  sustained  the  demurrer 
to  the  information  upon  that  ground. 

It  is  evident  from  a  careful  consideration 
of  the  provisions  of  section  3605  that  the 
Legislature  intended  to  prohibit  the  posses- 
sion with  intent  to  sell  of  any  kind  of  spirit- 
uous, vinous,  fermented,  or  malt  liquors. 
The  provision  of  said  section  "and  which  is 
capable  of  being  used  as  a  beverage"  refers 
to  liquors  and  compounds  which,  although 
medicated,  con  tain,  as  much  as  one-half  of  1 
per  cent  of  alcohol,  measured  by  volume. 

In  the  case  of  Sellers  v.  State,  11  Okl.  Cr. 
588,  149  Pac.  1071,  this  court,  where  the 
question  here  under  consideration  was  not 
directly  involved,  sanctioned  the  seizure  of 
alcohol  as  being  within  the  purview  of  the 
statute  against  the  possession  of  spirituous, 
vinous,  fermented,  or  malt  liquors,  although 
the  judgment  in  that  case  was  reversed  upon 
another  ground.  Other  cases  in  which  judg- 
ments of  conviction  for  violation  of  the  pro- 
hibitory liquor  laws  were  involved,  and  in 
which  alcohol  constituted  a  part  of  the  liq- 
uors seized,  and  which  have  been  sustained 
on  appeal  by  this  court,  might  be  cited,  al- 
though the  question  of  whether  or  not  pure 
alcohol  came  within  the  purview  of  the  stat- 
ute was  not  directly  passed  upon ;  such  ques- 
tion never  having  been  directly  raised  in  any 
previous  appeal. 

It  Is  apparent,  however,  from  a  considera- 
tion of  such  cases,  although  not  directly  de- 
cided, that  this  court  has  in  the  past  always 
considered  alcohol  to  be  within  the  purview 
of  section  3605,  supra,  prohibiting  the  manu- 
facture, sale,  etc.,  and  possession  with  intent 
to  sell  unlawfully,  spirituous,  vinous,  fer- 
mented, or  malt  liquors. 
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By  the  prohibition  ordinance  separately 
adopted  at  the  time  of  the  adoption  of  the 
Constitution  the  people  of  this  state  prohibit- 
ed the  sale,  bartering,  giving  away,  or  other- 
wise, furnishing  of  "intoxicating  liquors  of 
any  kind,"  except  as  otherwise  provided 
therein,  and  by  the  same  ordinance  it  was 
provided  that  the  Legislature  might  there- 
after provide  for  the  sale  of  denaturized  al- 
cohol for  industrial  purposes,  and  for  the 
sale  of  alcohol  for  scientific  purposes  to 
scientific  institutions,  universities,  and  col- 
leges, and  also  for  the  sale  of  alcohol  for 
medical  purposes  and  to  apothecaries  for  the 
purpose  of  compounding  prescriptions  and 
other  medicines,  etc.  The  prohibition  ordi- 
nance limited  the  purposes  for  which  alcohol 
might  be  sold  and  distributed,  but  left  it 
open  for  future  legislative  action  to  deter- 
mine the  method  of  sale  and  distribution 
within  the  limitations  provided. 

Subsequently  the  Legislatures  of  this  state 
have  enacted  statutes  making  effective  the 
terms  of  said  prohibitory  liquor  ordinance 
relative  to  the  sale  and  distribution  of  al- 
cohol in  strict  conformity  with  the  Intention 
of  the  people  when  adopting  said  prohibition 
ordinance ;  the  last  expression  of  the  legis- 
lative will  being  contained  In  chapter  70, 
Session  Laws  1910-11,  p.  154. 

[3]  Courts  take  judicial  notice  that  alcohol 
is  an  intoxicating  liquor.  It  forms  the  basic 
principle,  the  intoxicating  principle,  of  all  spir- 
ituous, vinous,  fermented,  and  malt  liquors. 
It  is  a  constituent  element  In  each  of  said 
liquors.  Pure  alcohol  may  be  easily  diluted 
so  as  to  be  capable  of  being  used  freely  as  a 
beverage.  To  hold  that  the  people,  in  adopt- 
ing the  prohibition  ordinance,  and  the  Legis- 
latures, in  enacting  statutes  to  make  prohibi- 
tion effective  within  this  state,  intended  only 
to  prohibit  the  sale  of  such  intoxicating  liq- 
uors containing  alcohol  which  were  capable 
of  being  used  as  a  beverage  in  the  form 
in  which  sold,  and  did  not  intend  to  prohibit 
the  sale  of  pure  alcohol  for  beverage  purpos- 
es, would  open  the  way  for  persistent  unlaw- 
ful sales  of  alcohol  In  its  original  state,  and 
would  absolutely  render  nugatory  those  pro- 
visions of  the  Constitution  and  the  subse- 
quent statutes  providing  specifically  the  man- 
ner in  which  pure  alcohol  should  be  sold,  dis- 
tributed, and  used  within  this  state,  to  wit, 
denaturized  alcohol  for  industrial  purposes 
and  grain  alcohol  for  scientific  purposes  to 
scientific  institutions,  universities,  and  col- 
leges, and  also  to  apothecaries  for  the  pur- 
pose of  compounding  prescriptions  and  other 
medicines,  etc.  Said  constitutional  and  stat- 
utory provisions  relative  to  the  sale  and 
distribution  of  alcohol  must  be  construed  to 
exclude  the  sale  of  such  product  by  persons 
unauthorized,  and  except  in  the  manner 
specifically  provided.  That  the  defendant 
came  within  the  class  of  persons  authorized 
to  possess  alcohol  for  a  lawful  purpose  would 
be  a  matter  of  defense  not  necessary  to  be 
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pleaded  in  the  indictment  or  information,  as 
matters  purely  of  defense  need  not  be  plead- 
ed. Penn  v.  State,  13  Okl.  Cr.  367,  164  Pac. 
902,  L.  R.  A.  1917E,  668,  and  cases  cited. 

[1]  Alcohol  in  any  form  is  tbe  product 
either  of  distillation  or  fermentation.  It  is 
therefore,  in  our  opinion,  clearly  within  the 
purview  of  a  statute  which  prohibits  the  sale 
of  spirituous  or  fermented  liquors  for  pur- 
poses other  than  heretofore  enumerated. 

[2]  It  is  the  opinion  of  the  court,  therefore, 
that  the  trial  court  erred  in  sustaining  the 
demurrer  to  the  information  in  this  case  on 
the  ground  that  it  did  not  state  a  public  of- 
fense. 

The  trial  court  made  no  order  authorizing 
or  directing  a  new  Information  to  be  filed 
charging  the  offense.  For  a  discussion  of  the 
proposition  as  to  the  finality  of  the  trial 
court's  Judgment  sustaining  the  demurrer 
to  the  information,  and  the  right  of  the  state 
to  further  prosecute,  in  the  absence  of  ex- 
press authorization  or  direction  to  that  effect 
by  tbe  trial  court,  see  opinion  of  this  court 
in  State  v.  Vaughn,  15  Okl.  Cr.  187,  175  Pac. 
731. 

For  the  reasons  stated,  the  judgment  of 
the  county  court  of  Canadian  county  sustain- 
ing the  demurrer  to  the  information  in  this 
case,  for  the  reason  that  the  same  did  not 
state  a  public  offense,  is  reversed. 


DOYLE, 
concur. 


P.   J.,   and   ARMSTRONG,  J., 


WHITEHEAD  v.  STATE.    (No.  A-3371.) 

(Criminal  Court  of  Appeals  of  Oklahoma.  Feb. 
9,  1920.) 

{Syllabus  bV  **«  Editorial  Staff.) 
Criminal  law  <e=>1130(4)  -  Dismissal  fob 

want  or  PROSECUTION. 
Where  defendant  appealed  by  filing  a  peti- 
tion in  error  with  case-made,  but  filed  no  brief, 
the  motion  of  the  Attorney  General  when  the 
case  was  called  for  submission  to  affirm  the 
judgment  for  want  of  prosecution  would  be 
granted. 

Appeal  from  County  Court,  Ottawa  County  ; 
N.  C.  Barry,  Judge. 

Geo.  Whitehead  was  convicted  of  a  violation 
of  the  prohibitory  liquor  law  and  he  appeals. 
Affirmed. 

Mason  &  Jones,  of  Miami,  for  plaintiff  in 
error. 

The  Attorney  General  and  W.  C.  Hall, 
Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  In  error,  Geo. 
Whitehead,  was  convicted  in  the  county  court 
of  Ottawa  county  on  a  charge  of  unlawfully 


conveying  Intoxicating  liquor  from  one  place 
in  said  county  to  another  place  therein,  and 
by  the  judgment  of  the  court  was  sentenced 
to  be  confined  in  the  county  jail  for  30  days, 
and  pay  a  fine  of  $50.  From  the  judgment 
he  appealed  by  filing  in  this  court  on  May 
27,  1918,  a  petition  in  error  with  case-made. 
No  brief  has  been  filed.  When  the  case  was 
called  for  final  submission  the  Attorney  Gen- 
eral moved  to  affirm  the  judgment  for  failure 
to  prosecute  the  appeal.  For  the  reasons 
stated,  the  motion  to  affirm  is  sustained. 
The  judgment  is  therefore  affirmed. 


GREEN  v.  PRUDENTIAL  INS.  CO.  OF 
AMERICA.    (No.  22401.) 

(Supreme  Court  of  Kansas.   Jan.  10,  1920.) 

(Syllabus  6y  the  Court.) 

Insurance  <§=>141(1)— Statements  and  con- 
duct of  insurer's  agents  not  waiver  of 
conditions  precedent  to  takinc}  effect 
of  life  policy. 
The  facts  considered,  and  held,  that  condi- 
tions precedent  to  the  taking  effect  of  a  life  in- 
surance policy  were  not  waived  by  statements 
and  conduct  of  the  insurer's  agents. 

Appeal  from  District  Court,  Cherokee 
County. 

Action  by  Florence  Green  against  the  Pru- 
dential Insurance  Company  of  America. 
Judgment  for  defendant  on  the  pleadings, 
and  plaintiff  appeals.  Affirmed. 

A.  S.  Wilson,  of  Galena,  for  appellant. 
Haff,  Meservey,  German  &  Michaels,  of 
Kansas  City,  Mo.,  for  appellee. 

BURCH,  J.  The  action  was  one  to  recover 
on  a  life  insurance  policy.  Judgment  was 
rendered  for  the  defendant  on  the  pleadings, 
which  were  purposely  framed  to  present  the 
facts  necessary  for  a  correct  determination 
of  the  controversy.    The  plaintiff  appeals. 

L.  J.  Pickering,  an  agent  of  the  defendant 
residing  at  Galena,  took  the  application  of 
Oliver  S.  Green,  who  resided  at  Riverton,  a 
village  some  distance  from  Galena,  for  insur- 
ance payable  at  the  applicant's  death  to  his 
wife,  the  plaintiff.  The  application  provided 
that  it  should  become  a  part  of  the  contract 
of  insurance,  and  contained  the  following 
stipulation: 

"It  is  further  agreed  that  the  policy  herein 
applied  for  shall  be  accepted  subject  to  the  priv- 
ileges and  provisions  therein  contained,  and 
said  policy  shall  not  take  effect  until  the  same 
shall  be  issued  and  delivered  by  the  said  com- 
pany, and  the  first  premium  paid  thereon  in 
full,  while  my  health,  habits,  and  occupation  are 
the  same  as  described  in  this  application." 
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The  first  premium  amounted  to  $30,  $2  of 
which  were  paid  and  receipted  for  when  the 
application  was  taken.  The  application  was 
forwarded  to  the  defendant's  home  office  in 
Newark,  N.  J.,  where  a  policy  was  written 
conforming  to  the  application.  The  defend- 
ant maintained  a  district  agency  at  Joplin, 
Mo.,  which  had  supervision  over  agents  of 
the  district,  including  Pickering.  A.  B.  Sul- 
lens  was  superintendent  of  the  district  agen- 
cy, and  in  his  absence  an  assistant,  W.  G. 
Cook,  acted  for  him.  The  defendant  sent  the 
policy  to  the  district  agency  for  delivery  and 
for  collection  of  the  first  premium.  Attached 
to  the  policy  was  a  printed  warning  slip  read- 
ing as  follows: 

"To  the  Company'*  Representative: 

"Hold  This  Policy. 

"Before  you  deliver  this  policy  please  refer  to 
a  letter  from  the  ordinary  application  depart- 
ment and  comply  with  any  request  contained 
therein. 

"Remember  that  it  must  not  be  delivered  un- 
less the  applicant  is  in  good  health  and  the 
full  initial  premium  is  paid  in  cash. 

"It  mutt  not  be  left  for  inspection.  A  speci- 
men policy  or  illustration  may  be  left  in  its 
stead. 

"You  will  be  held  responsible  for  a  strict  ob- 
servance of  the  rules  regarding  the  delivery  of 
policies  as  stated  in  the  ordinary  rate  book. 

"The  Prudential  Insurance  Company 

of  America." 

The  policy  with  the  attached  slip  was 
mailed  'to  Pickering  by  the  district  agency, 
and  was  received  by  him  on  October  8,  1918. 
On  October  10th  Pickering  went  to  River  ton 
for  the  purpose  of  delivering  the  policy,  but 
was  unable  to  see  Green,  who  was  then  In 
good  health,  because  he  was  working  in  an 
establishment  producing  war  material,  from 
which  visitors  were  excluded.  On  October 
17th  Pickering  again  went  to  Riverton  to  de- 
liver the  policy.  Green  was  ill  at  his  home 
with  Influenza,  which  he  had  contracted  a 
few  days  before.  Pickering  was  informed  of 
the  fact,  and  did  not  see  Green  or  communi- 
cate with  him,  and  did  not  deliver  the  policy 
or  collect  the  premium.  Pickering  did  see 
the  plaintiff,  however,  and  told  her  not  to 
worry;  that  the  policy  was  valid  and  in 
force.  On  October  24th  Green's  illness  re- 
sulted in  death.  When  Pickering  learned  of 
Green's  death  he  notified  the  district  agency. 
Cook,  who  was  then  in  charge,  believed  the 
defendant  was  under  no  liability  on  the  poli- 
cy, but  was  of  the  opinion  proof  of  death 
might  be  taken.  Accordingly  Pickering  went 
to  the  plaintiff's  residence  on  October  27th, 
taking  with  him  blank  proofs  which  were 
then  filled  out,  without  expense  to  the  plain- 
tiff. She  offered  to  pay  any  expense  which 
might  accrue,  and  offered  to  pay  the  remain- 
der of  the  first  premium;  but  Pickering  told 
her  the  policy  was  In  force  and  would  be 
paid,  and  the  premium  would  be  deducted 
from  the  proceeds.    Pickering  wrote  the 


plaintiff  for  the  original  receipt  for  $2,  which 
she  returned  to  him,  and  for  which  he  gave 
her  a  duplicate.  When  Informed  of  all  the 
facts,  the  defendant  on  December  26th  ad- 
vised the  plaintiff's  attorney  that  It  declined 
to  assume  liability  under  the  policy.  Picker- 
ing was  a  soliciting  agent  having  authority  to 
take  applications,  deliver  policies,  and  accept 
payment  of  premiums;  but  by  contract  of 
employment,  by  rule  of  the  company  govern- 
ing the  conduct  of  agents,  as  well  as  by  the 
special  limitation  contained  in  the  warning 
slip  attached  to  the  policy,  the  district  agency 
and  Pickering  were  forbidden  to  deliver  the 
policy  without  compliance  with  the  condi- 
tions stated  In  the  application. 

Right  to  recover  on  the  policy  is  predicated 
on  waiver.  This  court  has  always  been 
liberal  in  applying  the  doctrine  of  waiver  in 
Insurance  cases,  to  avoid  strict  enforcement 
of  conditions  in  completed  contracts,  to  pre- 
vent forfeitures,  and  in  all  Instances  in  which 
elements  of  estoppel  were  present  It  has 
never  before  been  called  on  to  employ  pure 
waiver,  that  is,  waiver  not  involving  for- 
feiture, misleading,  alteration  of  position,  or 
prejudice  of  any  kind,  to  make  a  contract  of 
insurance  with  an  applicant  after  his  death. 

The  application  constituted  part  of  a  nego- 
tiation having  in  view  the  formation  of  a 
contract  of  insurance.  The  application  itself 
stated  .conditions  which  were  prerequisite  to 
consummation  of  the  contract  They  were 
delivery  of  the  policy,  payment  in  full  of  the 
first  premium,  and  unimpaired  health  at  the 
time  of  delivery  of  the  policy.  It  may  be  con- 
ceded that  the  company  could  waive  any  or 
all  of  these  conditions.  If,  with  full  knowl- 
edge of  all  the  facts,  the  officers  of  the  com- 
pany had  paid  the  amount  of  the  policy  to 
the  beneficiary,  doubtless  it  would  be  held  to 
have  waived  the  conditions.  If,  however,  any 
one  of  the  conditions  was  not  waived  before 
the  applicant's  death,  there  was  no  contract 

It  is  elementary  that  there  could  be  no 
waiver  without  an  intention,  entertained  In 
fact  or  implied  from  circumstances,  to  dis- 
pense with  compliance  with  one  or  more  of 
the  conditions  contained  In  the  application, 
and  manifested  In  some  unequivocal  manner. 
If  whatever  was  done  was  consistent  with  a 
purpose  to  withhold  delivery  of  the  policy, 
collect  the  premium  before  delivery,  or  insist 
on  good  health  at  time  of  delivery,  there  was 
no  waiver. 

The  warning  slip  attached  to  the  policy 
shows  conclusively  that  the  defendant  did 
not  waive  anything  by  forwarding  the  policy 
to  the  district  agency,  and  by  placing  it  in 
Pickering's  hands  for  delivery.  If  waiver 
occurred,  it  was  because  of  what  he  did  after 
he  received  it 

The  question  whether  or  not,  as  between 
the  company  and  the  beneficiary,  the  law 
would  regard  Pickering  as  having  authority 
to  bind  the  company  by  waiv  v-, 
passed,  by.    As  between  the 
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Pickering,  be  had  no  such  authority  in  fact, 
and,  under  the  circumstances,  the  limitations 
on  his  authority  bear  materially  on  the  in- 
terpretation to  be  given  his  conduct  From 
his  contract  of  employment,  from  the  rules 
of  the  company  governing  the  conduct  of 
agents,  and  from  the  warning  slip  attached 
to  the  policy  itself,  Pickering  knew  that  he 
must  not  deliver  the  policy  unless  the  full 
Initial  premium  were  paid  in  cash  and  the 
applicant  were  In  good  health.  A  flagrant 
breach  of  the  trust  and  confidence  reposed  in 
him  is  not  to  be  lightly  imputed.  A  clear  de- 
sign to  depart  from  the  plain  path  of  duty, 
and  to  commit  the  company  to  formation  of 
a  contract  in  opposition  to  the  provisions  of 
the  application  and  in  opposition  to  express 
and  specific  Instructions  regarding  the  very 
matter,  should  appear. 

Pickering's  first  trip  to  Riverton  after  the 
application  was  taken  was  made  for  the 
purpose  of  collecting  the  premium  and  de- 
livering the  policy,  and  his  conduct  was  con- 
sistent with  an  intention  to  obey  his  instruc- 
tions. Not  being  able  to  see  Green,  he  kept 
the  policy  and  carried  it  away  with  him. 

Pickering's  second  trip  to  Riverton  was 
made  for  the  purpose  of  delivering  the  policy. 
He  found  Green  stricken  with  a  fatal  dis- 
ease, and  was  not  permitted  to  see  him.  Pay- 
ment of  premium  was  not  discussed  with  any 
one,  the  policy  was  not  left  with  Green's  wife 
or  any  one  else  for  delivery  to  him,  and 
Pickering  again  retained  possession  of  it  and 
carried  It  away  with  him.  This  conduct  was 
not  only  consistent  with  an  intention  to  obey 
instructions,  but  was  fairly  inconsistent  with 
any  other  intention.  He  did  see  Green's  wife, 
and  told  her  not  to  worry;  that  the  policy 
was  valid  and  In  force.  The  statement  does 
not  indicate  an  Intention  on  his  part  to  as- 
sume the  responsibility  of  bringing  to  a  con- 
clusion with  her  negotiations  pending  with 
Green,  by  dispensing  with  compliance  on 
Green's  part  of  vital  conditions  which  he  bad 
engaged  to  meet  The  statement  merely  in- 
dicates Pickering's  opinion  of  the  legal  effect 
of  what  had  already  occurred — a  matter 
about  which  he  was  mistaken.  Granting  that 
Pickering  believed  the  policy  was  valid  and 
in  force,  and  that  Mrs.  Green  need  not  worry, 
the  statement  taken  in  connection  with  his 
conduct,  is  nevertheless  perfectly  consistent 
with  the  belief  that  he  must  still  see  Green, 
collect  the  premium,  and  deliver  the  policy  to 
him,  and  with  an  intention  to  withhold  de- 
livery until  that  might  be  done.  The  result 
Is  that  waiver  is  not  established.  There  is 
no  claim  that,  because  of  Pickering's  misad- 
vlce,  Green  or  Mrs.  Green  did  or  forbore  to 
do  anything  relating  to  consummation  of  the 
contract  and  Green  died  without  life  insur- 
ance. 

The  events  occurring  after  Green's  death 
were  of  slight  importance.  The  unwalved 
condition  of  the  application  that  the  policy 


should  take  effect  on  delivery  to  the  appli- 
cant while  In  good  health  could  not  by  any 
possibility  be  complied  with,  and  the  proposi- 
tion to  insure  expired  by  virtue  of  Its  own 
terms.  The  company  undertook  to  procure 
its  own  proof  of  death,  and  did  so  without 
any  expense  to  the  plaintiff.  Whatever 
"trouble"  she  was  put  to  in  the  matter  and  in 
mailing  the  receipt  was  too  trivial  to  estop 
the  company  from  denying  liability.  Her 
offer  to  pay  the  premium  was  not  accepted, 
the  policy  was  still  retained  by  the  company, 
and  Pickering's  declaration  that  the  policy 
was  binding  and  would  be  paid  was  of  no 
more  consequence  than  his  opinion,  previous- 
ly delivered,  that  the  policy  was  valid  and  in 
force. 

The  lodgment  of  the  district  court  is  af- 
firmed. 

All  the  Justices  concurring. 


THORN  v.  EDGAR  ZINC  CO.   (No.  22386.) 

(Supreme  Court  of  Kansas.  Jan.  10, 1920.  Re- 
hearing Denied  Feb.  11,  1920.) 

(Bylldbus  by  the  Court.) 

Masibb  and  servant  <S=»380  —  Workmen's 
compensation;  claimant's  injuby  not 
caused  by  willful  failure  to  use  "guard 
and  protection." 
A  workman  was  engaged  in  feeding  ore  into 
a  crusher.  A  fragment  of  ore  or  a  scrap  of 
iron  caught  between  the  rollers  and  stopped 
them.  He  undertook  to  remove  it  with  a  small 
stick,  which  was  drawn  between  the  rollers, 
lacerating  his  forefinger.  He  had  been  provided 
with  a  long-handled  maul  with  which  to  break 
pieces  of  the  ore  which  were  too  large,  and  a 
rule  with  which  he  was  familiar  directed  that 
in  case  the  rollers  became  choked  he  should 
shut  down  the  machinery,  a  switch  for  that 
purpose  being  located  some  thirty  feet  away. 
Held,  that  he  cannot  be  said  to  have  failed  to 
use  a  guard  and  protection  against  accident 
furnished  him  by  his  employer,  within  the  mean- 
ing of  the  provision  of  the  compensation  act 
which  makes  such  conduct  if  willful,  a  bar  to 
recovery. 

Appeal  from  District  Court  Montgomery 
County. 

Action  by  M.  B.  Thorn  against  the  Edgar 
Zinc  Company  for  compensation  under  the 
Workmen's  Compensation  Act.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

O.  P.  Brgenbright  of  Independence,  for 
appellant 

Sullivan  Lomax,  of  Cherryvale,  for  ap- 
pellee. 

MASON,  J.  M.  E.  Thorn  was  Injured 
while  in  the  employ  of  Edgar  Zinc  Company. 
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He  recovered  a  Judgment  against  the  com- 
pany under  the  Workmen's  Compensation 
Act,  and  It -appeals. 

A  reversal  Is  asked  solely  on  the  ground 
that  the  circumstances  were  such  as  to  con- 
stitute a  valid  defense  under  the  italicized 
words  in  the  following  extract  from  the  stat- 
ute: 

"If  it  is  proved  that  the  injury  to  the  work- 
man results  from  his  deliberate  intention  to 
cause  such  injury,  or  from  hi*  willful  failure  to 
use  a  guard  or  protection  against -accident  re- 
quired pursuant  to  any  statute  and  provided  for 
him,  or  a  reasonable  and  proper  guard  and 
protection  voluntarily  furnished  him  by  said  em- 
ployer, or  solely  from  his  deliberate  breach  of 
statutory  regulations  affecting  safety  of  life  or 
limb,  or  from  his  intoxication,  any  compensation 
in  respect  to  that  injury  shall  be  disallowed." 
Gen.  Stat  1915,  {  5896;  Laws  of  1917,  c  226, 
I  2T. 

The  plaintiff's  version  of  the  occurrence, 
which  must  be  regarded  as  correct,  was  sub- 
stantially this:  Be  was  engaged  in  feeding 
coarse  ore  into  a  crusher,  the  two  rollers 
of  which,  revolving  nearly  in  contact,  were 
about  two  feet  long  and  two  feet  in  diame- 
ter, mounted  about  three  feet  above  the 
floor.  Occasionally,  a  piece  of  ore  on  ac- 
count of  its  size  would  not  go  between  the 
rollers.  He  was  furnished  with  a  long-han- 
dled maul  for  the  purpose  of  breaking  such 
pieces.  Sometimes  be  attempted  to  mash 
chunks  with  this  and  failed.  A  very  small 
piece  of  ore  could  not  be  got  out  with  it 
There  were  occasionally  small  pieces  of  iron 
in  the  ore,  such  as  bolts  or  taps,  which  could 
not  be  broken  or  forced  through  with  the 
maul.  When  one  of  them  caught  between 
the  rollers  the  workmen  would  take  a  stick 
and  flip  it  out  At  the  time  of  the  accident 
a  fragment  of  ore  or  a  scrap  of  iron  had  be- 
come lodged  between  the  rollers  and  stopped 
them.  The  plaintiff  picked  up  a  short  stick 
— a  piece  of  lath — and  undertook  to  pry  It 
out,  as  he  had  often  done  before.  The  rol- 
lers started  up,  pulling  the  stick  through 
them;  a  nail  in  it  or  a  splinter  catching 
and  tearing  his  forefinger.  He  said  at  one 
time  that  he  could  not  tell  why  he  had  not 
used  the  maul;  at  another,  that  he  had 
found  it  would  not  dislodge  the  substance — 
that  be  used  the  stick  "unthoughtedly."  He 
did  just  what  be  saw  every  other  man  there 
do;  he  had  seen  other  workmen  use  the 
stick  the  same  as  he  did. 

Immediately  In  front  of  the  place  where 
he  worked  was  posted  a  notice  reading: 

"Notice!  In  case  the  elevator  or  crusher  rolls 
or  breakers  become  choked,  shut  down  machin- 
ery until  same  is  cleared.  Edgar  Zinc  Co.,  G. 
W.  Whipple,  Superintendent." 

He  had  read  the  notice  and  knew  its  con- 
tents— saw  it  almost  every  day.  The  power 
could  be  turned  off  by  an  electric  switch 
some  thirty  feet  from  where  he  worked.  He 


did  not  use  it  because  he  was  afraid  of  it 
He  had  turned  it  off  on  two  previous  occa- 
sions, and  each  time  he  had  received  a  shock. 
He  had  seen  other  workmen  take  stuff  out 
of  the  rollers— unclog  them — without  shut- 
ting off  the  power. 

The  English  act  and  the  acts  of  many  of 
the  states  deny  compensation  to  a  workman 
whose  injury  is  attributable  to  his  own  "se- 
rious and  willful  misconduct"  That  provi- 
sion, however,  has  never  been  given  a  place 
in  the  Kansas  statute,  and  whether  the  ac- 
tion of  the  plaintiff  would  fall  within  that 
description  need  not  be  considered.  Nor  is 
it  material  that  the  defendant  may  have  been 
guilty  of  a  high  degree  of  negligence.  Mes- 
sick  v.  McEntire,  97  Kan.  813,  156  Pac 
740.  To  warrant  a  reversal  the  court  must 
declare  as  a  matter  of  law  that  the  inju- 
ry resulted  from  his  willful  failure  to  use  a 
guard  and  protection  furnished  by  his  em- 
ployer. It  has  been  said  that,  in  order  to 
defeat  an  award  because  of  a  statutory  ex- 
ception, the  case  must  be  brought  clearly 
within  it  (Wick  v.  Gunn  [Okl.]  169  Pac. 
1087),  and  that  the  mere  voluntary  and  in- 
tentional omission  of  a  workman  to  use  a 
guard  or  protection  furnished  to  him  is  not 
necessarily  to  be  regarded  as  willful  (Same 
case;  also,  General  American  Tank  Car 
Corp.  v,  Borchardt  [Ind.  App.]  122  N.  E. 
433;  to  the  contrary,  see  Bay  Shore  Laun- 
dry Co.  v.  Industrial  Acc.  Com.,  36  Oal.  App. 
547,  172  Pac.  1128).  However  that  may  be, 
the  present  case  must  be  affirmed  upon  a  dif- 
ferent ground. 

We  do  not  think  that  either  the  maul  re- 
ferred to  or  the  switch,  coupled  with  the 
direction  as  to  its  use,  constituted  a  "guard 
and  protection"  furnished  by  the  employer, 
within  the  meaning  of  that  phrase  as  it  oc- 
curs in  the  statute  under  consideration.  The 
expression  quoted  was  doubtless  Intended 
primarily  to  designate  some  such  screen  or 
barrier  to  prevent  the  workman  coming  in 
contact  with  machinery  as  is  required  by 
the  factory  act.  Henschell  v.  Railway  Co., 
78  Kan.  411,  96  Pac.  857.  We  do  not  mean 
to  imply,  however,  that  It  covers  no  wider  a 
field  than  that.  The  maul  appears  to  have 
been  furnished  as  a  means  to  break  pieces 
of  ore  where  that  should  become  necessary 
—to  prevent  rather  than  to  remedy  the  chok- 
ing of  the  rollers,  the  latter  situation  being 
provided  for  by  the  direction  to  shut  down 
the  machinery.  The  fact  that  in  order  to  re- 
move the  obstruction  the  plaintiff  used  an- 
other and  less  safe,  although  possibly  more 
efficacious,  instrument  than  the  one  furnish- 
ed by  his  employer,  is  not  equivalent  to  his 
refusal  to  use  an  available  guard  or  protec- 
tion against  the  danger  to  which  his  Injury 
was  due. 

The  question  whether  the  failure  to  stop 
the  machinery  brought  the  plaintiff  within 
the  statutory  exception  is  more  difficult  In 
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a  sense  It  may  be  said  that  the  rule  adopted 
requiring  the  machinery  to  be  shut  down  In 
case  the  rollers  became  choked,  a  convenient 
means  for  the  purpose  being  supplied,  con- 
stituted a  reasonable  and  proper  guard  and 
protection  against  the  risk  that  would  re- 
sult from  an  attempt  to  remove  the  obstacle 
wblle  the  rollers  were  In  motion.  But  if 
that  construction  were  adopted,  it  would 
seem  that  a  recovery  would  be  prevented 
whenever  a  workman  was  injured  in  conse- 
quence of  his  neglecting  to  follow  a  rule 
adopted  by  his  employer  for  his  benefit,  or 
of  bis  pursuing  a  dangerous  method  of  ac- 
complishing an  object  where  a  safer  one  had 
been  provided.  Such  a  course  would  clear- 
ly constitute  negligence,  and  might  even  be 
characterized  as  willful  misconduct ;  but  we 
conclude  that  it  is  not  the  kind  of  delinquen- 
cy that  was  within  the  mind  of  the  Legisla- 
ture when  it  denied  a  recovery  to  one  who 
was  Injured  through  his  willful  failure  to 
use  a  guard  and  protection  furnished  him 
by  his  employer.  We  do  not  regard  it  as 
advisable  to  attempt  any  more  definite  in- 
terpretation of  the  statute,  or  to  lay  down 
any  general  rule  by  which  to  determine 
whether  a  particular  line  of  conduct  is  with- 
in the  exception  or  outside  of  it  In  such  an 
undertaking  we  might  readily  be  led  into 
error  through  overlooking  some  situation 
that  might  hereafter  arise. 

The  judgment  is  affirmed. 

All  the  Justices  concurring. 


HAGER  v.  WILSON  et  at    (No.  22421.) 
(Supreme  Court  of  Kansas.    Jan.  10,  1920.) 

(Syllabus  Itr  the  Court.) 

1.  Receivers  «j=>69— Record  of  appointment 
based  on  finding  18  prima  facie  8howino 
of  jurisdictional  facts. 

In  a  collateral  attack  upon  the  order  of  a 
probate  judge  appointing  a  receiver  in  a  case 
brought  In  the  district  court,  a  record  of  the 
appointment,  based  upon  a  finding  that  the 
plaintiff  was  entitled  to  have  a  receiver  appoint- 
ed, is  prima  facie  evidence  that  all  the  es- 
sential facts  supporting  jurisdiction  existed 
and  were  shown  to  the  probate  judge,  and  his 
authority  to  make  the  appointment  is  to  be 
presumed  until  the  contrary  appears. 

2.  Evidence  «=S2— Application  of  stat- 
utory PRESUMPTION  ATTACHING  TO  DETERMI- 
NATIONS OF  PROBATE  COURTS. 

Civ.  Code,  g  123  (Gen.  St.  1915,  {  7016), 
relating  to  the  presumptions  which  attach  to 
determinations  of  courts  and  officers  of  spe- 
cial jurisdiction,,  interpreted  and  applied. 

8.  Courts  «5=>33— Jurisdiction  of  inferiob 
tribunals  presumed  on  collateral  at- 
TACK. 

The  rule  of  Gehlenberg  v.  Hartley,  100  Kan. 
487,  165  Pac.  286,  followed. 


Appeal  from  District  Court,  Ford  County. 

Action  by  C.  S.  Hager  against  R  R.  Wil- 
son and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.  Affirmed. 

F.  Dumont  Smith,  of  Hutchinson,  and  A. 
L.  Moffat,  of  Kinsley,  for  appellant. 

H.  W.  Stubbs,  of  New  Ulysses,  and  L.  A. 
Madison  and  Carl  Van  Riper,  both  of  Dodge 
City,  for  appellees. 

JOHNSTON,  O.  J.  This  action  was 
brought  by  C.  8.  Hager  against  the' defend- 
ants to  recover  $8,450  as  damages  alleged  to 
have  been  sustained  by  reason  of  the  in- 
valid appointment  of  a  receiver,  who  took 
possession  of  plaintiff's  property.  It  appears 
that  a  receiver  was  appointed  by  the  pro- 
bate judge  in  a  foreclosure  proceeding  begun 
on  September  17,  1917,  and  a  judgment  by 
default  was  rendered  by  the  district  court 
on  February  5,  1918,  for  $13,178.10,  in  which 
a  mortgage  was  foreclosed  and  a  sale  of  the 
property  ordered.  The  mortgaged  property 
was  sold  on  March  23,  1918,  from  which 
there  has  been  no  redemption. 

In  that  case  no  attack  upon  the  order  ap- 
pointing a  receiver  was  made,  but  the  pres- 
ent action  was  brought  and  some  evidence 
was  taken  as  to  the  manner  of  the  appoint- 
ment of  the  receiver.  There  Is  testimony  to 
the  effect  that  the  probate  judge  some  time 
after  the  appointment  attempted  to  dis- 
charge the  receiver,  but  it  Is  conceded  that 
when  the  appointment  was  made  the  full 
measure  of  the  probate  judge's  power  had 
been  exercised,  and  that  he  was  without  au- 
thority to  entertain  a  motion  to  discharge 
the  receiver.  The  only  objection  to  the  va- 
lidity of  the  appointment  is  that  it  was  not 
shown  by  the  record  of  the  appointment,  in- 
cluding the  application  and  the  order,  that 
the  Justices  of  the  Supreme  Court  were 
absent  from  the  county  when  the  appoint- 
ment was  made  by  the  probate  judge.  The 
order  made  recites  the  absence  of  the  judge 
of  the  district  court,  but  no  mention  was 
made  as  to  the  presence  or  absence  In  the 
county  of  the  Justices  of  the  Supreme  Court 
The  Code  provides  that: 

"A  receiver  may  be  appointed  by  the  Supreme 
Court,  the  district  court,  or  any  judge  of  ei- 
ther, or  in  the  absence  of  said  judges  from  the 
county,  by  the  probate  judge."  Civ.  Code,  f 
266  (Gen.  St  1915,  f  7164). 

[1,2]  No  evidence  was  offered  as  to  the 
presence  in  the  county  of  the  Justices  of  the 
Supreme  Court.  It  Is  unnecessary  to  con- 
sider in  this  appeal  in  what  cases  the  Su- 
preme Court  or  the  Justices  thereof  have 
Jurisdiction  to  appoint  a  receiver,  or  wheth- 
er a  justice  of  the  court  could  have  appoint- 
ed a  receiver  in  this  case  if  he  had  been  in 
the  county  when  the  application  was  made. 
This  being  a  collateral  attack,  it  is  enough 
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that  the  record  shows  a  finding  by  the  pro- 
bate judge  upon  the  evidence  presented  to 
him  that  plaintiff  was  entitled  to  have  a 
receiver  appointed,  and  that  an  appointment 
was  made.  It  is  conceded  that  it  was  a 
proper  case  for  the  appointment  of  a  receiv- 
er upon  a  sufficient  showing,  and  shall  It  be 
presumed  that  a  showing  was  made,  or  must 
the  jurisdictional  facts  be  recited  in  the  rec- 
ord of  the  appointment?  The  statute  does 
not  prescribe  what  the  record  of  an  appoint- 
ment by  the  probate  judge  shall  contain,  nor 
is  there  anything  which  implies  that  the 
jurisdictional  facts  shall  be  made  a  part  of 
his  order.  A  probate  court  is  a  court  of  gen- 
eral jurisdiction  as  to  matters  pertaining  to 
the  settlement  of  estates  of  deceased  per- 
sons, and  its  finding  and  determination  In 
these  matters  is  as  conclusive  and  binding 
as  are  those  of  the  district  court.  In  the 
absence  of  statutory  authority,  the  conclu- 
sive presumption  of  verity  does  not  attach 
to  determinations  of  the  probate  judge  ex- 
ercising special  authority  outside  of  the  gen- 
eral jurisdiction  mentioned.  In  such  cases 
it  is  ordinarily  considered  that  the  record 
should  affirmatively  show  that  the  court  had 
jurisdiction.  The  appointment  of  a  receiver 
falls  within  this  special  and  limited  author- 
ity- The  Legislature,  however,  has  provided 
what  presumptions  obtain  as  to  the  deter- 
minations of  courts  and  officers  of  limited 
and  special  jurisdiction  within  the  state.  It 
reads: 

"In  pleading  a  judgment,  or  other  determi- 
nation of  a  court  or  officer  of  special  juris- 
diction, it  shall  be  sufficient  to  state  that  such 
judgment  or  determination  was  duly  given  or 
made;  and  the  jurisdiction  of  any  such  court 
or  officer  shall  be  presumed  until  the  contrary 
appears."  Gen.  Stat.  1915,  i  7015  (Code  Civ. 
Proc.  i  123). 

In  Kronberg  v.  Elder,  18  Kan.  150,  It  was 
ruled  that  this  provision  did  not  apply  to 
the  courts  of  foreign  states,  but  that  It  was 
applicable  to  courts  and  officers  of  this  state, 
and  it  therefore  follows  that  the  probate 
Judge  must  be  presumed  to  have  acted  within 
his  jurisdiction  in  appointing  a  receiver,  un- 
til the  contrary  appears.  This  Is  not  only  a 
rule  of  pleading,  but  the  same  principle  ap- 
plies after  the  Issues  are  joined  and  until 
the  evidence  overthrowing  the  presumption 
is  produced.  It  is  competent  for  the  Legis- 
lature to  change  the  general  rule  and  pro- 
vide that  the  records  of  Inferior  tribunals 
need  not  show  affirmatively  the  jurisdiction- 
al facts,  but  that  it  will  be  presumed  that 
all  the  facts  necessary  to  give  jurisdiction 
have  been  duly  found.  Butter  v.  Sullivan, 
25  W.  Va.  427. 

[3]  A  ruling  in  conformity  with  the  stat- 
utory rule  was  enunciated  in  the  late  case 
of  Gehlenberg  v.  Hartley,  100  Kan.  487,  165 
Pac.  286,  in  giving  effect  to  the  determina- 


tion of  a  board  of  county  commissioners. 
There  it  was  contended  that  an  order  of  the 
board  establishing  a  highway  was  void  be- 
cause the  record  failed  to  show  that  proper 
notice  was  given  to  an  owner  of  land  to  be 
appropriated  as  a  part  of  the  highway.  In 
a  collateral  attack  on  the  order  of  the  board, 
it  was  held  that: 

"The  general  rule  that  silence  of  the  record 
of  a  tribunal  of  inferior  jurisdiction  on  a  juris- 
dictional point  is  fatal  applies  in  cases  of  col- 
lateral attack  to  those  jurisdictional  facts  only 
which  the  law  directs  the  tribunal  to  enter  up- 
on its  record." 

It  is  contended  that  this  declaration  is 
too  board,  and  should  have  been  confined  to 
the  decision  of  boards  of  county  commis- 
sioners In  road  cases,  but  no  reason  is  seen 
why  it  is  not  applicable  to  decisions  of  offi- 
cers and  Inferior  tribunals  in  any  case  where 
the  statute  has  not  prescribed  what  juris- 
dictional facts  shall  be  entered  of  record,  or 
where  all  that  the  statute  requires  has  been 
preserved  in  the  record.  The  ruling  is  sup- 
ported by  Willis  v.  Sproule,  13  Kan.  257, 
and  the  other  cases  cited  In  the  opinion. 

In  view  of  the  statute  and  the  rulings 
mentioned,  It  must  be  held  that  a  record 
finding  that  the  plaintiff  was  entitled  to 
have  a  receiver  appointed,  and  that  there- 
upon one  was  appointed,  and  there  being 
nothing  contradictory  of  the  finding  in  the 
record,  itself,  is  presumptive  proof  as  against 
a  collateral  attack  that  all  the  essential 
facts  supporting  jurisdiction  existed  and 
were  shown  to  the  probate  judge. 

The'  judgment  of  the  district  court  Is  af- 
firmed. 

All  of  the  Justices  concurring. 


IRVIN  v.  FINNEY  COUNTY.  (No.  22453.) 
(Supreme  Court  of  Kansas.    Jan.  10,  1920.) 

(SyUdbtu  by  the  Court.) 

1.  Bridges  $=>35  —  Highways  <8=>187(2)  — 
County  not  liable  fob  defects  in  high- 
way NOT  DESIGNATED  COUNTY  HIGHWAY,  OB 
FOB  DEFECTS  IN  BBIDGE  UNLESS  CONSTRUCT- 
ED BY  IT. 

A  county  is  not  liable  for  defects  in  a  high- 
way, unless  it  has  been  duly  designated  as  a 
county  highway,  nor  for  defects  in  a  bridge, 
unless  it  has  been  wholly  or  partially  con- 
structed by  the  county. 

2.  Highways  «=>189— County  commission- 
ebb  required  to  make  new  classifica- 
tions and  designations  of  roads. 

Under  the  provision  of  chapter  264  of  the 
Laws  of  1917,  the  board  of  county  commission- 
ers was  required  to  make  new  classifications 
and  designations  of  roads  in  the  county,  and 
by  reason  of  this  enactment  all  former  designa- 
tions were  annulled. 
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3.  Highways  <&=213(D— Evidence  in  action 

FOB  DAMAGES  FROM  DEFECTIVE  BO  AD,  FAIL- 
ING TO  SHOW  STATDTOBY  DESIGNATION  OF 
BOAD,  INSUFFICIENT. 

The  evidence  herein  failing  to  show  that  the 
road  alleged  by  plaintiff  to  be  defective  had 
been  duly  designated  under  the  governing  stat- 
ute as  a  county  highway,  it  is  insufficient  to 
show  a  liability  of  the  county  for  damages  re- 
sulting to  plaintiff  from  defects  in  the  road,  and 
the  demurrer  to  plaintiff's  evidence  was  rightly 
/  sustained. 

Appeal  from  District  Court,  Finney  County. 

Action  by  May  Irvin,  a  minor,  by  A.  C. 
Irvin,  her  father  and  next  friend,  against 
Finney  County.  Judgment  for  defendant  on 
demurrer  to  plaintiff's  evidence,  and  plaintiff 
appeals.  -AfHrmed. 

Ed.  R.  Bane  and  H.  A.  Russell,  both  of 
Scott  City,  for  appellant 

Foster  &  Foster  and  W.  O.  Pearce,  all  of 
Garden  City,  for  appellee. 

JOHNSTON,  C.  J.  In  this  action  plaintiff 
asks  a  recovery  of  damages  from  Finney 
county  for  Injuries  resulting  from  defects  in 
a  county  road,  of  which  the  commissioners 
had  notice.  The  defendant  denied  liability 
and  alleged  contributory  negligence.  At  the 
close  of  plaintiff's  testimony  defendant  chal- 
lenged its  sufficiency  by  a  demurrer,  which 
the  court  sustained,  and  Judgment  for  de- 
fendant was  rendered.   Plaintiff  appeals. 

It  was  shown  that  plaintiff  was  riding  in 
an  automobile  driven  by  her  father  along  the 
road  in  question  late  in  the  evening,  and  as 
they  approached  a  bridge  over  an  Irrigation 
ditch  the  lights  of  the  automobile  went  out, 
and  the  driver,  being  unable  to  see  the  lo- 
cation of  the  bridge,  ran  the  car  to  the  side 
of  the  bridge  and  Into  the  ditch.  It  was 
claimed  that  the  road  had  been  lately 
dragged,  that  the  driver  was  following  the 
dragged  and  beaten  part  of  the  highway,  sup- 
posing that  the  bridge  was  In  line  with  the 
traveled  part,  whereas,  the  bridge  was  stand- 
ing to  one  side  of  the  center  of  the  road,  and 
had  no  railing  on  it,  and  there  were  no  dan- 
ger signals  Indicating  the  location  of  the 
bridge.  It  is  contended  that  the  plaintiff  did 
not  prove  that  the  road  Is  or  had  been  legally 
designated  as  a  county  highway,  so  as  to 
make  the  county  liable  for  injuries  suffered 
from  defects  in  it  There  is  evidence  show- 
ing that  it  was  a  township  road  prior  to  No- 
vember 9,  1916,  when  an  order  was  made  by 
the  board  of  county  commissioners  designat- 
ing It  as  a  county  road,  and  after  that  time 
It  was  repaired  and  maintained  by  the  county 
authorities.  Without  doubt  it  was  a  county 
road,  and  maintained  as  such  until  1917, 
and  but  for  a  change  in  the  law  it  must 
have  been  so  regarded  at  the  time  the  ac- 
cident occurred. 


It  appears  that  the  Legislature  of  1917 
revised  the  road  laws,  and  among  other  pro- 
visions enacted  that: 

"That  as  soon  as  practical  after  the  taking 
effect  of  this  act  it  shall  be  the  duty  of  the 
county  engineers  and  boards  of  county  commis- 
sioners to  classify  and  designate  the  roads  in 
their  respective  counties,  according  to  their 
relative  importance,  as  'county  roads,'  and 
'township  roads.'  The  'county  roads'  shall  be 
the  main  traveled  highways,  and  shall  connect 
as  nearly  as  possible  the  cities  and  principal 
market  centers  of  each  county  with  each  other, 
as  well  as  to  connect  with  the  county  roads  in 
adjoining  counties:  Provided,  that  in  any 
county  having  a  total  of  1,000  miles  of  public 
highways  or  less  the  county  engineer  and  board 
of  county  commissioners  shall  designate  not  less 
than  50  miles  nor  more  than  150  miles  as  coun- 
ty roads,  and  in  counties  having  more  than  1,- 
000  miles  of  public  highways  not  leas  than  10 
per  cent,  nor  more  than  15  per  cent  shall  be 
designated  as  county  roads:  Provided  fur- 
ther, that  in  counties  having  an  assessed  val- 
uation of  more  than  $50,000,000  not  less  than 
100  miles  nor  more  than  25  per  cent  of  the 
total  public  road  mileage  shall  be  designated 
as  county  roads.  All  other  public  highways  are 
'township  roads.'  •  •  • »  Laws  1917,  c  264, 
115. 

[2j  It  will  be  observed  that  the  act  of  1917 
was  intended  as  the  inauguration  of  a  new 
system  for  the  control  and  maintenance  of 
public  highways,  giving  the  state  highway 
commission  and  the  state  highway  engineer 
considerable  supervisory  power,  and  it  also 
expressly  repeals  many  of  the  provisions  of 
the  act  of  1911.  The  act  of  1917  does  not 
undertake  to  preserve  former  classifications, 
nor  to  continue  In  effect  former  designations 
of  county  roads.  The  former  act  had  such 
a  provision.  Laws  1911,  c.  248,  g  18;  Gen. 
Stat  1915,  {  8772.  Instead  of  doing  that  the 
Legislature  manifested  a  purpose  to  wipe  the 
slate  clean  of  all  classifications  and  designa- 
tions and  to  begin  anew.  The  boards  of 
county  commissioners  and  county  engineers 
were  required  to  meet  as  soon  as  practicable 
after  the  new  law  went  into  effect  and  pro- 
ceed to  classify  and  designate  the  roads  in 
their  counties;  none  being  excepted.  All 
that  they  did  not  designate  to  be  county  roads 
are  declared  to  be  township  roads;  besides 
in  the  later  act  restrictions  were  Imposed  as 
to  the  mileage  of  roads  that  might  be  desig- 
nated as  county  roads,  fixing  maximum  and 
minimum  limitations,  and  also  providing  an- 
other limitation  based  on  the  assessed  valu- 
ation of  the  counties  thus  evidencing  an  in- 
tention to  bring  all  roads  into  a  single  system 
and  within  the  scope  of  that  act  Another 
feature  of  the  later  act,  indicating  a  pur- 
pose to  set  aside  all  former  classifications 
and  designations,  is  the  provision  giving  the 
state  highway  commission  and  the  state  high- 
way engineer  supervisory  powers  in  these 
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matters.  After  the  county  commissioners  and 
the  county  engineer  have  made  designations 
throughout  the  county,  and  a  map  of  their 
work  has  been  made,  this  map  is  forwarded 
to  the  state  highway  engineer,  who  is  au- 
thorized to  examine  and  revise  the  system 
and  suggest  such  changes  as  he  deems  advis- 
able and  necessary.  His  revision  1b  then 
returned  to  the  county  commissioners,  who 
are  to  direct  the  county  engineer  to  make 
changes  and  correct  the  map,  so  as  to  con- 
form with  the  recommendations  of  the  state 
highway  engineer.  The  system  and  map  so 
instituted  and  made  is  then  declared  by  res- 
olution of  the  board  to  be  the  county  road 
system,  and  is  to  be  entered  upon  the  journal 
of  their  proceedings. 

[1]  There  was  no  proof  that  any  of  the 
steps  required  had  been  taken  by  Finney 
county,  nor  that  any  designation  of  the  high- 
way in  question  as  a  county  road  had  been 
made,  as  the  existing  law  prescribes.  It 
was  essential  for  the  plaintiff  to  prove  that 
the  defective  road,  or  the  negligence  of  the 
board  of  county  commissioners  in  making  it, 
was  a  liability  specifically  Imposed  by  the 
statute  since — 

"a  county  is  not  liable  in  damages  for  the  neg- 
ligence or  wrongful  acts  of  its  board  of  county 
commissioners,  unless  such  liability  is  express- 
ly imposed  by  statute  or  necessarily  implied 
therefrom."  Silver  v.  Clay  County,  76  Kan. 
228,  91  Pac.  55. 

See,  also,  Eikenberry  v.  Township  of  Ba- 
zaar, 22  Kan.  556,  31  Am.  Rep.  198 ;  Shawnee 
County  v.  Jacobs,  79  Kan.  76,  99  Pac.  817, 
21  L.  R.  A.  (N.  S.)  209;  Fisher  v.  Township, 
87  Kan.  674,  125  Pac.  94,  41  L.  R.  A.  (N.  S.) 
1074;  Thomas  v.  Ellis  County,  91  Kan.  443, 
138  Pac.  409. 

The  extent  of  the  liability  of  counties  for 
such  damage  and  the  conditions  on  which  a 
recovery  may  be  had  against  them  are  found 
in  General  Statutes  1915,  $  722.'  If  the  bridge 
is  treated  as  something  apart  from  the  road 
in  a  proceeding  to  recover  damages,  there  is 
a  lack  of  evidence  to  show  that  it  is  a  county 
bridge,  or  one  partially  or  wholly  built  by 
the  county.  The  section  last  referred  to 
provides  that,  when  a  bridge  has  been  wholly 
or  partially  constructed  by  the  county,  a  re- 
covery may  be  had  against  the  county  for 
damages  resulting  from  defects  in  it,  if  due 
notice  of  the  defects  have  been  brought  to 
the  chairman  of  the  board  five  days  prior  to 
the  time  the  damage  was  sustained.  Wheth- 
er the  bridge  in  question  was  built  by  the 
county  or  the  township,  or  by  the  irrigation 
company,  was  not  shown.  To  determine  that 
it  is  a  county  bridge,  or  that  damages  were 
sustained  by  reason  of  defects  in  it,  bo  as  to 
make  a  county  liable,  proof  of  the  relation 
of  the  county  to  the  bridge  is  essential.  The 
Legislature  has  made  a  classification  of  bridg- 


es distinct  from  the  one  applied  to  roads. 
It.  is: 

"That  all  bridges  or  culverts  built  in  this 
state  at  county  expense,  or  for  which  the  coun- 
ty has  granted  aid,  shall  be  known  as  'county 
bridges'  or  'county  culverts,'  and  shall  be  main- 
tained thereafter  under  the  direction  of  the 
county  board  and  the  county  engineer  at  coun- 
ty expense.  All  bridges  or  culverts  on  town- 
ship roads  built  at  the  expense  of  the  several 
townships  without  county  aid  shall  be  known 
as  'township  bridges'  and  'township  culverts,' 
and  shall  be  maintained  thereafter  under  the 
direction  of  the  township  board  and  the  county 
engineer  at  township  expense." 

63]  Because  of  the  insufficiency  of  the  evi- 
dence the  court  rightly  sustained  the  demur- 
rer to  plaintiff's  evidence,  and  its  judgment  is 
therefore  affirmed. 

All  the  Justices  concurring. 


HOOD  v.   AMERICAN  REFRIGERATOR 
&  TRANSIT  CO.  (No.  22387.) 

(Supreme  Court  of  Kansas.    Jan.  10,  1920.) 

(BvWabus  hi  Court.) 
Masteb  and  sebvant  <g=>385  (8)— Workmen's 

COMPENSATION  CLAIMANT  ENTITLED  TO  MIN- 
IMUM ALLOWANCE  FOE  PABTIAL  DISABILITY. 

In  an  action  by  a  workman  to  recover  com- 
pensation under  Laws  1911,  c.  218,  as  amended 
by  Laws  1913,  c.  216,  where  there  was  evidence 
tending  to  show  that  as  a  result  of  the  injury 
plaintiff  was  less  able  to  perform  his  work  as  a 
car  repairer,  and  the  jury  made  a  finding  that 
be  was  partially  incapacitated  and  awarded  him 
the  minimum  compensation  of  $3  a  week  for  the 
period  which  they  found  his  partial  incapacity 
would  probably  continue,  held,  the  defendant 
was  not  entitled  to  judgment  on  the  special 
findings,  although  the  findings  show  that  .within 
a  few  months  after  plaintiff  received  his  injury 
he  obtained  employment  elsewhere  in  the  same 
kind  of  work,  and  had  been  earning  almost  dou- 
ble the  amount  of  his  average  earnings  at  the 
time  of  his  injury. 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  John  Hood  against  the  American 
Refrigerator  and  Transit  Company,  for  com- 
pensation, under  the  Workmen's  Compensa- 
tion Act  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

McAnany,  Alden  &  Van  Cleave,  of  Kansas 
City,  and  W.  P.  Waggener  and  J.  M.  Challlss, 
both  of  Atchison,  for  appellant 

McCanlcs,  Thompson  &  Gorsuch,  of  Kansas 
City,  for  appellee. 

PORTER,  J.  In  an  action  under  the  Work- 
men's Compensation  Law,  the  plaintiff  re- 
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covered  Judgment  for  $480,  which  Included 
$36  for  six  weeks  of  total  incapacity,  and 
the  minimum  amount  of  $3  per  week  for  148 
weeks  the  period  during  which  the  Jury 
found  he  would  be  partially  Incapacitated. 
At  the  time  he  was  Injured,  plaintiff  was 
employed  as  a  car  repairer  working  for  the 
defendant  In  repairing  and  reconstructing  re- 
frigerator cars.  His  Injury  was  to  the  left 
hand,  the  third  finger  being  broken  near  the 
second  joint.  There  was  evidence  tending  to 
show  that  as  result  of  the  injury  the  Joint 
became  somewhat  stiff,  so  that  plaintiff  was 
not  able  to  hold  nails  in  his-  left  hand  or  to 
perform  his  usual  and  customary  work  as  a 
carpenter  or  car  repairer.  At  the  time"  he 
was  Injured  he  was  earning  $16.50  per  week. 

With  their  verdict  the  jury  returned  an- 
swers to  a  number  of  special  questions.  They 
found  that  plaintiff  was  injured  on  April  26, 
1917,  and  that  on  June  20th,  following,  he 
started  to  work  for  a  railroad  company  in 
the  capacity  of  a  car  repairer,  and  that 
since  that  time  be  had  performed  substan- 
tially the  same  kind  of  work  for  the  railroad 
company  that  he  was  performing  for  the  de- 
fendant at  the  time  of  his  injury,  and  that 
his  average  earnings  since  June  20,  1917, 
amount  to  $30  per  week. 

The  defendant's  motion  for  Judgment  on 
the  special  findings,  notwithstanding  the  gen- 
eral verdict,  was  overruled,  and  defendant 
brings  the  case  here  for  review. 

The  appeal  raises  but  one  question.  It  1b 
said  that  the  spirit  of  the  Workmen's  Com- 
pensation Act  of  1911,  as  amended  In  1913, 
compels  a  Judgment  In  defendant's  favor. 
The  contention  is  that  the  compensation  acts 
were  passed  for  the  sole  purpose  of  making 
good  the  impaired  earning  power  of  an  in- 
jured workman  so  long  as  the  workman  suf- 
fers under  the  disability;  that  the  findings 
and  evidence  show  a  very  ordinary  and  trivial 
Injury,  and  show  further  that  at  the  end  of 
eight  weeks  after  the  injury  plaintiff  was  a 
better  workman  than  he  had  been  thereto- 
fore, as  indicated  by  his  Increased  earnings. 
The  fact  that  the  plaintiff  went  to  work  for 
an  employer  with  whom  he  was  in  no  way 
involved  and  against  whom  be  had  no  claim, 
It  is  said,  shows  that  he  secured  and  re- 
tained employment  on  the  basis  of  his  own 
worth  and  capacity.  It  is  insisted,  too,  that 
"the  capacity  to  labor  Is  to  be  determined  by 
tbc  earnings  of  the  laborer,"  and  that  the 
increased  earnings  of  plaintiff  in  the  ident- 
ical kind  of  employment  disproved  the  possi- 
bility that  he  suffered  any  incapacity. 

While  our  compensation  law  proceeds  upon 
the  theory  that  usually  the  capacity  of  a 
workman  to  perform  labor  bears  a  close  rela- 
tion to  his  earnings  when  employed,  we  do  not 
think  his  capacity  in  this  respect  is  to  be 
determined  solely  by  the  amount  of  his  earn- 
ings. The  question  is  affected  by  the  demand 
for  and  supply  of  the  particular  kind  of 


labor,  as  well  as  by  the  cost  of  living  and  of 
commodities  generally;  these  matters  and 
the  price  commonly  paid  at  a  given  time  or 
place  for  skilled  and  unskilled  labor  are  fac- 
tors which  enter  into  the  question.  Every 
one  knows  that  within  the  past  four  or  five 
years  wages  of  all  kinds  have  constantly  ad- 
vanced and  in  many  kinds  of  employment 
have  more  than  doubled.  The  defendant 
says: 

"The  employer  is  as  well  entitled  to  the  bene- 
faction of  nature  as  the  employe.  If  the  injury 
was  trivial  and  readily  healed,  and  the  earning 
capacity  of  the  injured  was  in  no  way  impaired, 
this  is  a  circumstance,  a  benefaction  of  fortune 
which  should  redound  to  the  benefit  of  the 
employer  as  well  as  the  employed" 

Whether  this  be  true  or  not,  the  injured 
workman  is  entitled  to  all  the  benefactions 
that  come  by  reason  of  any  advance  In  wages 
paid  for  the  same  kind  of  employment 

We  regard  the  question,  however,  as  con- 
trolled by  the  statute  which  provides  that— 

"In  the  case  of  partial  incapacity  the  pay- 
ments shall  be  computed  to  equal,  as  closely  as 
possible,  fifty  per  cent  of  the  difference  between 
the  amount  of  the  'average  earnings'  of  the 
workman  before  the  accident,  to  be  computed 
as  herein  provided,  and  the  average  amount 
which  he  is  most  probably  able  to  earn  in  some 
suitable  employment  or  business  after  the  ac- 
cident, subject  however,  to  the  limitations  here- 
inbefore provided."  Laws  of  1911,  c  218,  $  12f. 

.  The  limitation  as  applied  to  the  present 
case  is  found  in  section  11  of  the  same  chap- 
ter, which  fixes  the  minimum  compensation 
for  partial  Incapacity  as  follows:  "But  in  no 
case  less  than  $3.00  per  week." 

In  Dennis  v.  Cafferty,  99  Kan.  810, 163  Pac 
461,  the  court  found  that  the  injured  work- 
man's average  earnings  at  the  time  of  the 
injury  were  $13.50,  that  his  probable  weekly 
earnings  would  be  $12  a  week,  and  allowed 
him  the  $3  minimum  per  week  for  the  total 
period  of  his  Incapacity.  Sixteen  months 
after  his  injury  he  bad  secured  work  in  a 
rolling  mill  as  an  overseer,  not  doing  man- 
ual labor,  for  which  he  was  paid  $6  per  day, 
or  $36  a  week.  It  was  contended  by  defend- 
ant that  upon  the  undisputed  facts  the  work- 
man's Incapacity  to  earn  wages  had  wholly 
and  totally  ceased,  and  that  to  allow  him 
any  compensation  therefor  was  to  place  an 
unjustifiable  burden  upon  the  industry,  con- 
trary to  the  spirit  and  purpose  of  the  com- 
pensation act 

It  was  held,  however,  that  the  minimum 
of  $3  a  week  for  partial  disability  was  fixed 
by  the  Legislature  with  a  general  view  of 
compensation  and  was  not  to  be  withheld 
merely  because,  in  a  given  case,  before  the 
expiration  of  the  period  the  workman  had 
found  other  employment  and  was  earning 
more  wages  than  before  the  Injury. 

There  is  no  way  of  distinguishing  that  case 
from  this,  except  the  fact  that  here  the  work- 
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man  found  the  identical  kind  of  employment 
for  •which  he  received  almost  double  the 
amount  of  wages  he  had  been  receiving  at  the 
time  of  his  Injury.  Tn  the  opinion  In  the  case 
just  cited,  It  was  said  that— 

"A  minimum  of  $3  a  week  was  prescribed,  not 
because  it  would  in  each  case  be  in  accord  with 
precise  justice,  but  because  as  a  general  thing 
this  was  deemed  a  fair  lower  rung  for  the  ladder 
of  allowances."  99  Kan.  813,  163  Pac.  462. 

Since  there  was  evidence  to  sustain  the 
finding  of  partial  Incapacity,  the  plaintiff 
cannot  be  deprived  of  his  right  to  the  min- 
imum compensation  fixed  by  the  statute  mere- 
ly because  such  incapacity  is  slight  The  fact 
that  he  has  obtained  employment  from  an- 
other employer  In  the  same  kind  of  work  and 
has  been  able  to  earn  a  great  deal  more  than 
his  average  earnings  at  the  time  he  received 
the  injury  must  be  regarded  as  accounted  for 
by  unusual  conditions  of  which  the  courts 
will  not  decline  to  take  notice,  and  which 
have  resulted  in  a  general  increase  In  the 
wages  paid  to  laborers. 

The  judgment  is  affirmed. 

All  the  Justices  concurring. 


ARMSTRONG-TURNER  MILLINERY  CO.  v. 
ROUND.    (No.  22438.) 

(Supreme  Court  of  Kansas.    Jan.  10,  1920.) 

(Syllabut  by  the  Court.) 

1.  Exemptions  «=>46  —  "Stock  in  trade" 
means  property  owned  by  craftsman  on 
which  he  exercises  his  art,  skill,  or 
workman  ship. 

"Stock  In  trade,"  within  the  meaning  of  the 
act  exempting  certain  property  from  sale  upon 
execution  or  other  process,  means  that  form 
of  property  owned  by  a  craftsman  upon  which 
he  exercises  his  art,  skill,  or  workmanship, 
and  upon  which  he  uses  the  tools  of  his  trade 
or  business. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Stock  in 
Trade.] 

2.  Exemptions  <8=>  46— Milliner's  materials 
for  making  hats  and  finished  hats  made 
by  her  are  "stock  in  trade." 

Under  the  eighth  subdivision  of  section  4700 
of  the  General  Statutes  of  1915,  exempting  to 
the  head  of  a  family  $400  worth  of  her  stock 
in  trade  from  sale  upon  execution  or  other 
process,  the  materials  upon  which  a  milliner 
exercised  her  skill  and  workmanship  in  making 
and  trimming  women's  hats,  the  silks,  velvets, 
ribbons,  feathers,  flowers,  hat  frames,  etc.,  and 
the  finished  hats  made  by  herself,  are  her 
"stock  in  trade,"  and  are  protected  from  forc- 
ed process  invoked  against  her  by  a  creditor. 


3.  Exemptions  $=»52— Proceeds  op  policy 
covering  exempted  stock  in  trade  are 
exempt  from  forced  process  to  the  same 

EXTENT. 

The  proceeds  of  an  insurance  policy  which 
covered  personal  property  which  was  exempt 
from  forced  process  as  stock  in  trade  and 
which  was  destroyed  by  fire  stand  in  the  place 
of  the  exempt  property,  and  are  likewise  ex- 
empt from  forced  process,  and  to  the  same  ex- 
tent. 

(Additional  Syllabut  by  Editorial  Staff.j 

4.  Courts  <s=»06(l)  —  Precedents  of  other 

STATES  ARE  NOT  FOLLOWED  IN  CONSTRUING 
EXEMPTION  LAWS. 

The  Kansas  exemption  law.  Gen.  St.  1915, 
|  4700,  is  in  effect  a  Kansas  institution  to  be 
interpreted  and  applied  in  the  spirit  of  Kansas 
jurisprudence,  and  the  state  leads  and  does  not 
follow  in  the  interpretation  of  such  laws. 

Appeal  from  District  Court,  Norton  County. 

Action  by  the  Armstrong-Turner  Millinery 
Company  against  Mrs.  R.  Round,  with  gar- 
nishment against  proceeds  of  insurance  policy. 
Judgment  for  plaintiff  after  allowing  defend- 
ant's exemption,  and  plaintiff  appeals.  Af- 
firmed. 

L.  H.  Wilder,  of  Norton,  for  appellant 
B.  N.  Boatman,  of  Norton,  for  appellee. 

DAWSON,  J.  This  appeal  calls  for  an  ex- 
amination of  the  Kansas  exemption  law,  so 
far  as  it  relates  to  "stock  in  trade." 

The  defendant  kept  a  millinery  store  in 
Norton.  Her  stock  and  fixtures  were  destroy- 
ed by  fire.  The  loss  was  covered  by  Insur- 
ance. The  defendant  owed  the  plaintiff  about 
$700  on  an  open  account  for  millinery  goods, 
and  plaintiff  garnished  the  proceeds  of  the 
insurance  policy. 

The  trial  court  held  that  $400  of  the  in- 
surance money  was  exempt  as  proceeds  of  In- 
surance upon  defendant's  exempt  stock  in 
trade,  but  sustained  the  garnishment  as  to 
the  residue. 

Plaintiff  appeals,  contending  that  the  mil- 
linery goods  destroyed  by  the  fire  were  mer- 
chandise and  not  stock  in  trade,  and  con- 
tending also  that  even  If  the  goods  had  been 
exempt  the  proceeds  of  the  Insurance  policy 
which  covered  the  goods  were  not  exempt 

[1,2]  The  evidence  discloses  that  the  de- 
fendant, who  was  the  head  of  a  family,  kept 
an  ordinary  millinery  store.  Her  stock  consist- 
ed of  shapes  of  hats,  hat  frames,  and  piece 
goods  such  as  silks,  velvets,  ribbons,  feathers, 
and  flowers,  and  that  she  used  these  goods  in 
trimming  hat  frames  and  in  preparing  them 
for  sale.  She  had  a  separate  price  for  each 
of  these  articles,  and  the  price  of  each  hat 
was  the  sum  of  the  separate  articles  compos- 
ing it  plus  a  charge  for  her  skill  and  work  in 
putting  them  together.   Plaintiff  was  in  the 
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habit  of  gelling  these  millinery  materials  not 
made  np,  as  occasion  arose,  but  only  about  5 
per  cent  of  her  stock  was  thus  retailed.  At 
the  time  of  the  fire  she  also  had  on  hand 
some  "pattern"  hats  which  she  bought  and 
sold  as  merchandise,  and  about  BO  hats  which 
she  had  made  up  from  the  materials  In  her 
stock. 

The  Kansas  exemption  statute  Is  very  len- 
ient towards  debtors,  and  it  has  stood  for 
60  years  practically  unmodified  by  the  Legis- 
lature.   So  far  as  here  pertinent,  It  reads: 

"Every  person  residing  in  this  state,  and  be- 
ing the  head  of  a  family,  shall  have  exempt 
from  seizure  and  sale  upon  any  attachment,  ex- 
ecution or  other  process  issued  from  any  court 
in  this  state,  the  following  articles  of  personal 
property:  •  •  • 

"Eighth,  the  necessary  tools  and  implements 
of  any  mechanic,  miner  or  other  person,  used 
and  kept  in  stock  for  the  purpose  of  carrying 
on  his  trade  or  business,  and  in  addition  there- 
to, stock  in  trade  not  exceeding  four  hundred 
dollars  in  value."  Gen.  Stat  1915,  f  4700. 

"None  of  the  personal  property  mentioned  in 
this  act  shall  be  exempt  from  attachment  or 
execution  for  the  wages  of  any  clerk,  mechan- 
ic, laborer  or  servant."   Id.  i  4703. 

See,  also,  Kansas  Stats;  of  1850  (Territo- 
rial) c.  67,  I  11;  Compiled  Laws  of  1862,  c 
92, 1 11;  Gen.  Slat  1868,  c.  38,  8  3. 

Under  the  humane  and  generous  purposes 
of  this  exemption  clause,  it  has  been  held 
that  the  materials  out  of  which  watches 
are  made,  together  with  the  finished  watches 
made  by  the  debtor  himself,  are  stock  In 
trade  of  a  jeweler  and  are  exempted  from 
execution  if  he  Is  the  head  of  a  family.  Be- 
quillard  v.  Bartlett,  19  Kan.  S82,  syl.  par. 
4,  27  Am.  Rep.  120.  It  has  been  held  that 
the  finished  cheeses  made  by  a  cheesemaker 
herself  were  exempt  from  attachment  as  well 
as  the  equipment  necessary  for  making  them. 
Fish  v.  Streat  27  Kan.  270.  The  cloth  and 
trimmings  out  of  which  a  merchant  tailor 
made  clothing  were  held  to  be  exempt  as 
stock  in  trade.  Rice  v.  Nolan,  33  Kan.  28, 
5  Pac.  437.  Tin  used  for  making  tinware  and 
for  making  a  tin  roof  for  a  building,  as  well 
as  the  tinware  made  by  the  tinner,  was  held 
to  be  exempted  as  stock  in  trade  in  Miller 
v.  Weeks,  46  Kan.  307,  26  Pac.  694. 

The  critical  student  of  this  exemption 
clause  will  readily  discern  that  it  exempts 
two  distinct  kinds  of  property:  (1)  Tools 
and  Implements  for  use  In  the  debtor's  trade 
or  business;  and  (2)  In  addition  thereto, 
stock  in  trade  to  the  amount  of  $400  in  value. 
Under  our  statute,  therefore,  "stock  to  trade" 
means  that  form  of  property  owned  by  a 
craftsman  upon  which  he  exercises  his  art 
skill,  or  workmanship,  and  upon  which  he 
uses  the  tools  of  his  trade  or  business. 

It  seems  clear  that  the  materials  which 
composed  the  defendant's  property  and  upon 
which  she  exercised  her  craft  as  a  milliner 
constituted  her  stock  in  trade,  and  up  to  the 


value  of  $400  they  were  exempt  from  seizure 
under  forced  process.  Of  course,  the  "pat- 
tern" hats  were  merchandise;  but  the  fact 
that  a  small  percentage  of  the  goods  was  sold 
as  merchandise  when  opportunity  offered, 
and  that  they  were  all  susceptible  of  being 
sold  as  merchandise,  did  not  alter  their  In- 
herent status  as  stock  in  trade.  18  Cyc 
1420.  Any  other  view  would  practically  nul- 
lify the  humane  purposes  of  the  Legislature 
in  enacting  the  statute.  The  stock  in  trade  of 
any  artisan  is  susceptible  of  sale  as  mer- 
chandise, and  it  would  not  do  to  say  that,  if 
such  artisan  dared  to  sell  as  merchandise  a 
few  articles  of  his  stock  In  trade,  he  would 
Imperil  or  waive  his  statutory  exemption  of 
$400  worth  of  it  from  forced  process.  Since 
the  margin  of  Insurance  money  above  $400,  up- 
on which  plaintiff's  garnishment  was  allowed 
to  operate,  was  more  than  sufficient  to  equal 
the  value  of  the  "pattern"  hats  sold  as  or- 
dinary merchandise,  that  detail  of  the  case 
will  need  no  attention. 

[1,4]  It  will  next  be  considered  whether 
the  proceeds  of  the  Insurance  policy  covering 
the  exempted  stock  in  trade  were  likewise 
exempt  from  seizure  under  forced  process. 
Appellant  bites  cases  from  other  Jurisdic- 
tions holding  that  the  proceeds  of  insurance 
upon  exempt  property  are  not  exempt  But 
it  was  held  long  ago  that  our  exemption  law 
is  in  effect  a  Kansas  institution,  to  be  inter- 
preted and  applied  in  the  spirit  of  Kansas 
Jurisprudence,  and  that  Kansas  leads  and 
does  not  follow  in  the  Interpretation  of  laws 
of  this  character.  Jenkins  v.  McNall,  27  Kan. 
532,  533,  41  Am.  Rep.  422;  Rice  v.  Nolan, 

33  Kan.  28,  31,  5  Pac.  437;    Bliss  v.  Vedder, 

34  Kan.  57,  60,  7  Pac.  599,  55  Am.  Rep.  237. 
In  our  decisions,  analogous  precedents  are 
not  wanting.  It  has  been  held  that  where  a 
span  of  horses  which  was  exempt  property 
was  sold  on  execution,  the  money  derived  by 
the  sale  of  the  horses  was  likewise  exempt 
and  was  recoverable  by  the  debtor  without 
set-off  by  his  too  insistent  creditor.  Treat 
v.  Wilson,  65  Kan.  729,  752,  733,  70  Pac  893. 
Where  a  homestead  was  sold  to  satisfy  valid 
liens,  the  surplus  in  cash  after  payment  of 
the  liens  was  held  to  be  exempt  from  seizure 
by  another  judgment  creditor  who  held  no 
lien,  so  long  as  the  debtor  intended  to  use 
it  in  purchasing  another  homestead.  Mit- 
chell v.  Milhoan,  11  Kan.  617,  syl.  pars.  3,  4. 
In  Continental  Ins.  Co.  v.  Daly,  Adm'x,  33 
Kan.  601,  608,  7  Pac.  158,  it  was  said  that 
the  insurance  money  paid  as  compensation  for 
the  loss  of  an  exempt  property  (a  dwelling 
house)  would  also  be  exempt,  and  that  the  col- 
lection of  such  Insurance  money  was  chiefly 
the  concern  of  the  heirs  of  the  Insured  and 
not  of  his  administratrix. 

It  would  not  be  helpful  to  go  very  far  Into 
the  decisions  of  other  jurisdictions  on  the 
question  whether  the  proceeds  of  an  Insur- 
ance policy  covering  exempt  property  are  like- 
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wise  exempt,  for  a  square  conflict  among 
those  decisions  Is  discovered  as  soon  as  we 
open  the  books.  In  Iowa,  New  York,  Texas, 
and  California,  the  view  to  which  this  court 
inclines  seems  to  be  upheld,  while  New  Hamp- 
shire, Illinois,  and  Mississippi  hold  to  the 
contrary.   See  note  In  19  L.  E.  A.  34. 

In  Reynolds  v.  Haines,  83  Iowa,. 342,  49  N. 
W.  851,  IS  L.  E.  A.  719,  32  Am.  St.  Sep.  311, 
where  a  creditor  sought  to  garnish  the  pro- 
ceeds of  an  insurance  policy  covering  the 
(exempt)  library  of  a  physician,  the  court 
said: 

"The  statute  must  be  liberally  construed,  to 
carry  out  its  purpose  and  spirit.  *  •  •  The 
books,  instruments,  etc.,  of  the  physician  and 
surgeon  may  be  kept  subject  to  the  authority 
to  change  them,  by  sale  or  otherwise,  in  order 
to  procure  those  of  better  character  or  improv- 
ed construction.  It  ia  plain  that  the  physician 
may  sell  his  books  and  replace  them  by  better 
ones.  Such  sale  is  a  proper  use  of  his  books 
and  instruments  in  his  profession.  Another 
proper  use  of  his  books  and  instruments  is 
their  preservation  from  injury  and  destruction. 
He  may  insure  them,  to  protect  himself  and 
family  from  loss  from  fire.  The  fact  that  they 
were  insured  would  not  make  them  subject  to 
bis  debts.  If  they  are  destroyed  by  fire,  the 
indemnity  secured  by  insurance  stands  in  the 
place  of  the  books.  It  is  intended  to  preserve 
the  physician's  library  by  securing  means  for 
its  restoration  after  it  is  lost  by  fire.  Surely 
that  indemnity  which  is  the  indebtedness  of  the 
insurance  company,  or  the  money  paid  by  it, 
stands  in  the  place  of  the  library,  and  ought  to 
be,  as  it  is,  exempt  from  execution.  The 
money  due  on  the  policy  stands  in  the  place  of 
the  property  destroyed,  and  this  must  be  true 
whether  the  money  takes  the  place  of  the  prop- 
erty by  contract,  or  is  acquired  in  invitum  by 
proceedings  against  the  owner." 

See,  also,  18  Cyc.  1444;  11  R.  C.  Ia  632. 

We  doubt  if  either  the  true  interest  of  cred- 
itors or  the  interest  of  the  debtor  or  of  so- 
ciety would  be  served  by  a  narrow  construc- 
tion of  our  exemption  law.  If  this  woman 
is  to  discharge  her  duty  to  her  family — and 
that  is  the  chief  concern  of  exemption  acts, 
(18  Cyc  1374) — she  should  be  protected  and 
encouraged  to  reimbark  in  her  vocation  and 
to  reinvest  the  proceeds  of  the  insurance  in  a 
new  supply  of  her  stock  in  trade.  She  will 
thus  relieve  society  of  concern  touching  the 
support  of  her  family,  and  she  will  be  enabled 
in  time  to  pay  the  plaintiff  creditor  all  that 
she  justly  owes.  It  was  on  the  faith  of  her 
honesty,  ability,  and  diligence  in  the  pursuit 
of  her  vocation  that  plaintiff  sold  goods  to 
her  upon  an  open  account,  and  not  on  the 
assumption  that  it  could  seize  all  her  insur- 
ance money  if  a  fire  should  destroy  her  ex- 
empt stock  in  trade.  If  all  the  Insurance 
money  which  stands  In  the  place  of  defend- 
ant's stock  In  trade  is  subjected  to  plaintiff's 
garnishment,  this  woman  will  have  no  means 
with  which  to  resume  her  business.  The  oft- 


declared  public  policy  of  this  state  Is  that  she 
should  be  encouraged  to  do  so. 

The  trial  court's  judgment  withholding 
$400  of  the  insurance  money  from  forced  pro- 
cess and  sustaining  the  plaintiff's  garnish- 
ment as  to  the  residue  was  correct. 

The  judgment  Is  affirmed. 

All  the  Justices  concurring. 


MIDLVLETON  et  al.  v.  CITY  OF  EMPORIA. 
(No.  22411.) 

(Supreme  Court  of  Kansas.   Jan.  10,  1920. 
Rehearing  Denied  Feb.  11,  1920.) 

(SyHatnu  by  the  Court.) 

1.  Municipal  corporations  <s=>328  —  Orrr 

HAVING  AUTHORITY  HAS  DISCRETION  TO  CON- 
TRACT FOB  WORK  IN  ANT  PRACTICABLE  METH- 
OD SAFEGUARDING  PUBLIC  INTERIMS. 

In  the  absence  of  a  statutory  provision  as 
to  the  method  of  letting  contracts,  a  city  of 
the  second  class  may  contract  for  the  work 
through  a  public  letting  after  an  advertisement 
of  the  same.  The  authority  to  the  city  to  have 
the  work  done  carries  with  it  the  discretion  to 
contract  for  the  work  in  any  practicable  meth- 
od that  will  safeguard  the  public  interests. 

2.  Municipal  corporations  «=»338— Accept- 
ance OF  BID  CONSTITUTES  BINDING  CONTRACT 
REGARDLESS  OF  STIPULATION  THAT  CONTRACT 
SHOULD  BE  REDUCED  TO  WRITING. 

Where  the  city  advertised  for  proposals 
from  bidders  for  the  work  according  to  full . 
and  definite  plans  and  specifications  furnished 
to  bidders,  and  a  proposal  made  by  a  bidder  was 
formally  accepted  by  the  mayor  and  commis- 
sioners of  the  city,  the  acceptance  of  the  bid 
concludes  a  binding  contract,  notwithstanding 
the  fact  that  it  was  stipulated  that  the  contract 
so  made  should  subsequently  be  reduced  to 
writing. 

3.  Municipal  corporations  «J=*337— Bidder 

FOR  PUBLIC  WORK  NOT  COMPLYING  WITH 
CONTRACT  CANNOT  RECOVER  GUARANTY  DE- 
POSIT. 

A  deposit  which  accompanied  the  bid  as  a 
guaranty  of  the  good  faith  of  the  bidder  and 
that  he  would  enter  into  a  formal  contract  and 
give  a  specified  bond  for  the  faithful  perform- 
ance of  the  work  contracted  for  cannot  be  re- 
covered back  by  a  bidder  who  fails  to  comply 
with  the  requirements  of  the  agreement  re- 
sulting from  the  accepted  proposal. 

4.  Municipal  corporations  «=s>337— On  con- 
tractor's FAILURE  OF  PERFORMANCE  CITY 
HAY  DECLARE  GUARANTY  DEPOSIT  FORFEITED. 

After  the  bidder  has  notified  the  city  that 
he  was  unable  to  give  the  bond  provided  for 
and  carry  out  the  contract,  it  was  competent 
for  the  city  authorities  to  declare  the  deposit 
forfeited  to  the  city  and  apply  the  same  to  the 
actual  damages  sustained  by  the  city  through 
the  failure  of  the  bidder  to  perform  his  agree- 
ment. 
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5.  Municipal  corporations  *=»375— Forfbi- 
tuee  of  guaranty  deposit  did  not  re- 
lieve contractor  of  liability  for  breach 
of  contract  to  complete  work. 

The  forfeiture  and  application  of  the  depos- 
it did  not  relieve  toe  bidder  from  liability  to 
tbe  city  for  the  actual  damages  suffered  by 
reason  of  the  breach  of  the  agreement  to  give 
tbe  bond  and  complete  the  work. 

6.  Municipal  corporations  «=>375— Meas- 
ure Or  DAMAGES  FOR  BREACH  OF  CONTRACT 
TO  PERFORM  PUBLIC  WORK  STATED. 

After  the  default  of  tbe  bidder  the  city  ac- 
cepted the  next  lowest  bid  without  readvertis- 
ing  or  a  reletting  of  the  contract,  which  under 
tbe  circumstances  appeared  to  be  the  lowest  bid 
the  city  could  hope  to  obtain.  Held,  that  the 
difference  between  that  bid  and '  the  accepted 
bid  made  by  plaintiff  is  a  proper  measure  of 
the  damages  sustained  by  the  city. 

7.  Municipal  corporations  <8=>314(1)— City's 
employment  op  nonresident  expert  en- 
gineers did  not  invalidate  contract  fob 
city  work. 

Following  Abilene  v.  Lambing,  78  Kan.  484, 
98  Pac.  838,  it  is  held  that  the  fact  that  the 
city  employed  nonresident  expert  engineers  to 
make  estimates,  plans,  and  specifications  for 
the  work  instead  of  having  them  made  by  the 
city  engineer,  who  performs  the  ordinary  du- 
ties of  the  position,  did  not  impair  the  valid- 
ity of  the  contract  for  the  work  made  by  the 
city. 

Dawson  and  Porter,  JJ.,  dissenting  in  part. 

Appeal  from  District  Court,  Lyon  County. 
Action  by  W.  E.  Middleton  and  another 
.  against  the  City  of  Emporia,  with  cross-peti- 
tion by  defendant.   Judgment  against  plain- 
tiffs and  for  defendant  on  its  cross-petition, 
and  plaintiffs  appeal.  Affirmed. 

W.  W.  Parker,  of  Emporia,  and  H.  E. 
Dean  and  T.  A.  Pollock,  both  of  Kansas  City, 
for  appellants. 

S.  S.  Spencer  and  Gilbert  H.  Frith,  both  of 
Emporia,  for  appellee. 

JOHNSTON,  C.  J.  The  plaintiffs  sued  to 
recover  from  the  dty  of  Emporia  the  amount 
of  a  deposit  which  accompanied  a  bid  they 
made  for  the  extension  and  improvement  of 
the  waterworks  system  of  the  city.  In  its 
answer  the  defendant  asks  judgment  for 
$3,242,  the  difference  between  the  amount 
of  the  deposit  and  tbe  damages  sustained  by 
the  city  through  the  failure  of  the  plaintiffs 
to  carry  out  the  contract  resulting  from  the 
acceptance  by  the  city  of  the  plaintiffs'  pro- 
posal. The  court  found  against  the  plaintiffs 
and  awarded  judgment  in  favor  of  defendant 
on  its  cross-petition  in  the  sum  of  $3,242.29. 
From  this  judgment  plaintiffs  appeal. 

It  appears  that  bonds  of  the  city  to  the 
amount  of  $150,000  were  voted  by  the  elec- 
tors for  the  improvement  of  its  waterworks 
system,  and  the  firm  of  Black  &  Veatch,  en- 
gineers of  Kansas  City,  were  authorized  and 


employed  by  the  dty  to  make  surveys,  pre- 
pare plans  and  specifications  for  the  work, 
and  to  supervise  the  construction  of  the 
plant  Plans  and  specifications  were  pre- 
pared by  the  engineers,  including  instructions 
to  bidders,  and  proposals  were  invited.  In 
response  to  the  Invitation  there  were  six  bids 
received,  ranging  from  $66,702.49  to  $77,992.- 
70.  The  plaintiffs'  bid  was  the  lowest,  and 
tbe  next  lowest  bid  was  made  by  McCoy  & 
Taylor  for  the  sum  of  $70,634.78.  The  pro- 
posal of  plaintiffs,  which  was  accompanied 
by  a  deposit  of  $1,500,  was  accepted  by  the 
dty  on  March  24,  1916.  Each  bidder  was 
required  to  inclose  with  his  bid  a  certified  or 
cashier's  check  to  be  left  with  the  clerk  as 
a  guaranty  of  good  faith,  to  be  forfeited  If  j 
plaintiffs  failed  to  enter  into  a  formal  con- 
tract and  give  the  required  bond  for  the 
faithful  performance  of  tbe  work.  In  rela- 
tion to  the'  deposit  It  was  stated: 

"In  default  of  the  performance  of  any  of  the 
conditions  on  our  part  to  be  performed,  the 
amount  of  a  check  which  we  have  this  day  de- 
posited with  the  ctiy  derk  shall  at  the  option 
of  the  commissioners  be  absolutely  forfeited 
to  the  dty  of  Emporia,  but  otherwise  the  check 
shall  be  returned  to  Middleton  &  Ludlow,"  etc 

It  was  further  stipulated  that  the  bidder 
would  enter  into  a  contract  within  ten  days 
from  the  acceptance  of  the  bid  and  give  a 
bond  equal  to  65  per  cent  of  the  amount  of 
the  bid  to  secure  the  performance  of  the  con- 
tract in  accordance  with  the  plans  and  speci- 
fications. On  April  3,  1916,  the  plaintiffs 
notified  the  dty  commissioners  that  they 
were  unable  to  give  the  required  bond,  but 
they  expressed  a  willingness  to  do  a  small 
part  of  the  work.  After  recdving  this  notice, 
and  on  April  6,  1916,  the  mayor  and  commis- 
sioners declared  a  forfeiture  of  the  deposit 
and  directed  that  it  be  placed  in  the  dty 
treasury.  On  the  same  day  they  proceeded 
to  complete  the  letting.  There  was  testimony 
to  the  effect  that  upon  a  consultation  with 
the  engineers  it  was  determined  that,  as  pric- 
es of  material  had  advanced,  there  was  no 
prospect  that  a  lower  bid  than  that  of  McCoy 
&  Taylor,  the  next  lowest  bid  which  had  been 
made,  would  be  received  by  a  readvertising 
and  reletting.  It  was  the  opinion  of  all  that 
a  postponement  for  another  notice  and  let- 
ting, with  the  constantly  increasing  prices, 
would  cause  the  dty  to  pay  more  for  the  im- 
provement than  the  amount  of  the  next  low- 
est bid,  and  thereupon  the  bid  of  McCoy  & 
Taylor  was  accepted.  It  appears  that  there 
was  a  marked  advance  in  the  prices  of  steel, 
cement,  and  lumber  after  March  24, 1916,  and 
these  were  the  prindpal  materials  to  be  used 
in  the  work. 

[1]  Although  questioned,  there  can  be  no 
doubt  of  the  power  of  the  mayor  and  com- 
missioners of  the  dty  to  contract  for  such 
Improvement  through  a  public  letting,  and 
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this  plan  has  been  generally  followed  by 
municipalities  of  the  state,  time  out  of  mind. 
In  some  Instances  It  Is  specifically  required 
by  statute,  but  no  method  Is  prescribed  In 
contracts  of  the  kind  in  question.  It  Is  not 
necessary  that  the  statute  should  expressly 
provide  for  a  public  letting  or  prescribe  the 
manner  for  contracting  for  an  improvement 
The  authority  to  the  city  to  have  the  work 
done  carries  with  It  the  discretion  to  have 
it  done  in  any  way  in  which  it  Is  practicable 
and  convenient,  and  in  acting  under  such  au- 
thorization the  city  is  entitled  to  contract 
and  bind  Itself,  and  to  all  the  rights  .and 
remedies  of  private  parties.  2  Dillon  on 
Municipal  Corporations,  §  815.  In  such  a 
case  the  protection  of  the  public  is  the  first 
consideration,  and  probably  no  method  em- 
ployed better  safeguards  the  public  interest 
than  a  public  letting  after  due  advertisement. 

[t]  It  is  argued  that  a  contract  relation 
did  not  exist  between  the  plaintiffs  and  the 
city;  that  is,  that  the  acceptance  of  plain- 
tiffs' bid  did  not  constitute  a  contract  Every 
,  element  necessary  to  a  complete  contract  ex- 
'  isted.  The  city  asked  for  proposals,  based  on 
definite  plans  and  specifications  which  were 
furnished  to  every  bidder.  Plaintiffs  made 
a  proposal  which  the  city  formally  accepted. 
The  invitation  for  proposals  and  the  pro- 
posals themselves  were  only  negotiations  or 
steps  taken  toward  a  contract  but  when  the 
acceptance  of  a  proposal  was  made  by  the 
city,  a  binding  contract  was  concluded.  This 
was  more  than  a  step  in  the  negotiations  and 
more  than  an  agreement  to  enter  into  a  con- 
tract. The  notice  and  specifications  stipulated 
that  a  formal  contract  should  be  executed 
and  security  given  for  faithful  performance, 
but  everything  was  definitely  provided  for  in 
the  agreement  resulting  from  the  acceptance. 
It  is  true  that  the  writing  would  reduce  the 
terms  of  the  agreement  to  a  more  concise 
and  convenient  form,  and  at  the  end  of  such 
a  writing  a  reference  is  ordinarily  made  to 
the  plans  and  specifications  in  order  that  all 
the  terms  and  conditions  specified  shall  be 
embraced  in  the  contract  Cases  may  be 
found  where  because  of  a  statute  or  an  ex- 
press stipulation  a  contract  is  not  complete 
until  it  Is  committed  to  writing  and  formally 
signed,  or  has  had  the  approval  of  some  per- 
son indorsed  thereon,  or  where  there  Is  a 
manifest  intention  that  a  writing  Is  a  con- 
dition precedent  to  the  taking  effect  of  the 
contract  Edge  Moor  Bridge  Works  v.  In- 
habitants of  Bristol  Co.,  170  Mass.  528,  49 
N.  E.  918;  6  B.  C.  L.  618.  Here  there  are  no 
such  provisions  or  restrictions,  and,  in  the 
absence  of  these  or  something  of  the  kind,  a 
binding  agreement  may  be  made  by  a  pro- 
posal and  acceptance.  In  Denton  v.  City  of 
Atchison,  34  Kan.  438,  8  Pac.  750,  it  was 
said: 

"A  city  advertised  for  proposals  for  the 
building  of  certain  sidewalks  according  to  plans 
and  specifications  on  file  in  the  office  of  the  city 
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engineer,  and  in  response  thereto  a  contractor 
made  a  proposal  to 'build  the  walks  at  a  certain 
price,  in  accordance  with  such  plans  and  speci- 
fications, and  under  the  direction  and  to  the  ac- 
ceptance of  the  city  engineer,  which  proposal 
was  duly  accepted  by  the  mayor  and  council 
of  the  city.  Held  that  the  proposal  of  the 
contractor  being  definite,  and  the  acceptance  by 
the  city  being  unqualified,  they  together  con- 
stituted a  contract  between  the  parties,  and 
that  the  plans  and  specifications  referred  to  in 
the  proposal  became  a  part  of  such  contract." 

[3]  The  deposit  was  required,  as  we  have 
seen,  to  secure  bona, fide  bids  and  that  the 
bidder  would  enter  into  a  formal  contract 
with  a  sufficient  bond  to  guarantee  full  per- 
formance of  the  contract  within  the  time 
and  on  the  terms  specified.  It  is  Immaterial 
whether  the  deposit  so  made  is  regarded  as  V 
a  forfeiture  or  liquidated  damages.  It  was 
collateral  to  the  contract  that  was  made,  and 
a  guaranty  that  the  bidder  would  observe  the 
specified  requirements,  and  besides  It  turned 
out  that  the  deposit  was  not  treated  as  liqui- 
dated damages,  but  was  properly  applied  as 
a  credit  on  the  actual  damages  sustained  by 
the  city  through  the  failure  of  the  plaintiffs 
to  comply  with  the  specified  requirements  and 
carry  out  the  contract  that  was  made.  Will- 
son  v.  M.  &  C.  C.  of  Baltimore,  83  Md.  203, 
34  AO.  774,  55  Am.  St  Rep.  339;  8  B.  O.  I* 
676.  It  was  provided  that  the  deposit  was 
to  become  the  property  of  the  city  if  the 
plaintiffs  did  not  in  good  faith  and  within 
ten  days  execute  a  formal  contract  and  give 
the  surety  bond  as  specified.  It  has  been 
said: 

'Where  a  bidder  accompanies  his  bid  for  the 
performance  of  a  public  work,  with  a  deposit 
of  a  certain  sum  under  an  agreement  to  forfeit 
the  sum  deposited  in  case  of  his  neglect  or  re- 
fusal to  enter  into  the  contract  for  the  work, 
and  without  default  on  the  part  of  the  board, 
he  fails  to  execute  the  contract  he  cannot  re- 
cover back  his  deposit  and  the  board  may  de- 
clare the  same  to  be  forfeited."  2  Dillon  on 
Municipal  Corporations,  f  810. 

[4]  The  plaintiffs  failed  to  give  the  surety 
bond,  and,  having  expressly  informed  the 
city  of  their  inability  to  do  so,  no  notice  to 
them  of  the  appropriation  of  the  deposit  was 
necessary. 

[5]  The  default  of  the  plaintiffs  giving  rise 
to  the  forfeiture  of  the  deposit  in  the  pre- - 
llmlnary  agreement  did  not  relieve  the  plain- 
tiffs from  liability  for  the  actual  damages 
sustained  from  their  failure  to  carry  out  the 
contract  which  they  had  made.  As  we  have 
seen,  there  was  a  binding  contract  between 
the  parties  and  a  violation  of  Its  provisions 
by  the  plaintiffs,  and  no  reason  is  seen  why 
a  party  who  breaches  a  contract  is  not  an- 
swerable in  damages  for  the  actual  loss  re- 
sulting from  the  breach. 

[6]  There  is  a  contention  that  the  actual 
loss  sustained  by  the  city  was  not  properly 
established.    The    difference    between  the 
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plaintiffs'  bid  and  that  of  the  next  lowest 
bidder  to  whom  the  contract  was  let  was 
proven.  That  was  the  actual  loss  occasioned 
by  plaintiffs'  default,  and  it  does  not  appear 
that  It  could  have  been  lessened  If  the  city 
had  taken  a  different  course  than  was  pur- 
sued. Apparently  the  city  officers  acted  In 
the  best  of  faith,  and,  in  view  of  the  evidence 
relating  to  the  rise  In  prices  of  material,  the 
contract  let  to  McCoy  &  Taylor  was  as  favor- 
able a  contract  as  the  city  could  hope  to  ob- 
tain. There  was  no  occasion  for  a  readvertls-. 
Ins  and  a  reletting.  The  city  already  had 
a  series  of  bids  made  after  public  advertise- 
ment a  few  days  before,  the  good  faith  of 
which  is  not  drawn  in  question.  Eliminating 
the  bid  repudiated  by  plaintiffs,  that  of 
McCoy  &  Taylor  was  not  only  the  next  low- 
est bid,  but  It  turned  out  In  fact  to  be  the 
lowest  responsible  bid  that  had  been  made, 
and  since  McCoy  &  Taylor  did  not  object  to 
the  delay  In  the  acceptance  of  their  bid  or  to 
the  fact  that  the  bid  of  plaintiffs  was  first 
accepted,  the  plaintiffs  have  no  right  to  ob- 
ject It  does  not  appear  that  the  Improve- 
ment could  have  been  made  for  a  smaller 
amount  than  the  bid  that  was  finally  accept- 
ed. If  the  plaintiffs  had  carried  out  their 
contract  and  performed  the  work  in  accord- 
ance with  its  terms,  the  city  would  have 
saved  the  difference  between  their  bid  and 
the  amount  they  were  required  to  pay  McCoy 
&  Taylor.  That  therefore  appears  to  be  the 
measure  of  the  actual  loss  sustained  by  the 
city.  The  difference  was  $4,742.29,  and  the 
court  credited  plaintiffs  with  the  amount  of 
the  deposit  forfeited  to  the  city,  and  awarded 
Judgment  against  plaintiffs  for  the  net  loss 
sustained,  $3,242.29. 

[7]  There  is  a  further  contention  that,  as 
the  plans  and  specifications  and  preliminary 
estimates  were  not  prepared  by  the  legally 
appointed  city  engineer,  a  legal  contract} 
could  not  be  made  between  the  city  and  plain- 
tiffs. That  work  was  done  by  Black  & 
Veatch,  of  Kansas  City,  Mo.,  and  not  by  the 
one  who  had  been  appointed  and  was  per- 
forming the  ordinary  duties  of  city  engineer. 
The  investigations,  estimates,  plans,  and 
specifications  for  a  waterworks  plant  were 
highly  expert,  and  required  -skill  and  ex- 
perience not  ordinarily  possessed  by  engi- 
neers appointed  by  the  municipalities  of  the 
state.  The  qualifications  of  those  chosen  by 
the  city  are  not  questioned,  and  while  they 
could  not  perform  the  general  duties  of  city 
engineers  nor  any  duties  except  those  con- 
nected with  the  proposed  improvement,  yet  as 
to  these  they  were  in  fact  city  engineers. 
This  has  in  effect  been  decided  In  Abilene  v. 
Lambing,  78  Kan.  484,  96  Pac.  838.  The  Cited 


case  of  Wyandotte  County  v.  Davis,  92  Kan. 
672,  141  Pac.  668,  L.  R.  A.  1915A,  198,  is 
based  upon  a  different  statute,  and  is  not 
controlling.  The  Legislature  evidently  fore- 
saw the  necessity  for  the  designation  of  per- 
sons with  extraordinary  skill  for  important 
works  of  the  character  In  question,  and  pro- 
vided that  appointive  officers  must  be  bona 
fide  residents  of  the  city,  "except  that  the 
dty  may  hire  nonresident  expert  employes 
when  deemed  necessary  by  the  board  of  coun- 
ty commissioners."  Gen.  Stat  1916,  f  1853. 
The  dty  engineer  Is  not  questioning  the  right 
or  power  of  the  nonresident  engineers  in  the 
premises,  and  there  is  no  challenge  of  their 
right  by  the  Attorney  General  or  county  at- 
torney to  exercise  the  powers  placed  upon 
them  by  the  dty,  and  it  is  hardly  becoming  in 
plaintiffs,  who  made  their  bid  with  full 
knowledge  that  the  estimates,  plans,  and 
specifications  were  all  made  by  Black  & 
Veatch,  to  object  to  them  upon  the  ground  of 
nonresidence.  We  conclude  that  the  fact 
that  the  estimates,  plans,  and  specifications 
were  made  and  signed  by  the  nonresident  en- 
gineers did  not  impair  the  validity  of  the 
contract. 
Judgment  affirmed. 

BURCH,  MASON,  WEST,  and  MAR- 
SHALL, JJ.,  concurring. 

DAWSON,  J.  (dissenting  in  part).  With 
much  that  is  said  in  the  opinion  I  agree. 
But  I  think  that  when  a  contractor  is  In- 
vited to  bid  upon  a  proposed  letting  of  con- 
struction work  and  is  required  to  post  a  sum 
of  money  with  his  bid  as  an  evidence  of  his 
good  faith  and  as  a  pledge  that  he  will  make 
a  formal  contract  to  do  the  work  If  he  is 
awarded  the  contract  upon  his  bid,  the  sum 
of  money  thus  posted  or  pledged  by  the  suc- 
cessful bidder  is  merely  liquidated  damages. 
If  the  successful  bidder  fails  to  come  forward 
and  make  the  formal  contract  which  by  his 
bid  he  promised  to  make,  the  extent  of  the 
consequences  of  his  failure  to  do  so  Is  al- 
ready measured  by  the  parties  themselves, 
and  is  paid  in  full  when  the  recanting  con- 
tractor's pledged  money  Is  appropriated  by 
the  party  who  accepted  his  bid  and  awarded 
him  the  contract  I  take  Judicial  notice  also 
that  this  view  of  such  Incidents  is  the  one 
commonly  understood  and  followed  through- 
out this  state  by  official  boards  and  officers 
having  contracts  to  let  and  by  contractors 
who  bid  for  such  contracts. 

PORTER,  J.,  Joins  in  DAWSON,  J.'s,  par- 
tial dissent. 
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BROOKS  v.  FELLOWS  et  al    (No.  22407.) 
(Supreme  Court  of  Kansas.    Jan.  10,  1020.) 
(BvUdbus  by  the  Court.) 

1.  Bastabdb  ©=4— No  inhabitancy  from  al- 
leged FATHEB  OT  BA8TABD  EXCEPT  ON  PBOOF 
OF  PATEBNITY  AND  BECOGNITION. 

An  illegitimate  child  cannot  inherit  from 
one  whom,  he  claims  to  have  been  his  father, 
except  on  proof  of  both  paternity  and  recogni- 
tion. 

(Additional  Syllabus  by  Editorial  Staff.) 

2.  Bastabdb  «=>105  —  Recognition  ib  not 
conclusive  evidence  of  belation. 

In  view  of  Gen.  St  1915,  §§  3844,  3845,  evi- 
dence of  recognition  is  evidence  of  the  paternal 
relation,  but  such  evidence  of  the  relation  is  not 
conclusive. 

Appeal  from  District  Court,  Wabaunsee 
County. 

Action  for  partition  by  Leonle  V.  Brooks 
against  Leonle  M.  Fellows,  and  Clyde  G. 
Brooks,  with  answer  and  cross-petition  by 
Leonle  M.  Fellows  and  answer  thereto  by 
defendant  Clyde  G.  Brooks,  and  defendant 
Leonle  M.  Fellows  appeals.  Affirmed. 

Stone,  Gamble,  McDermott  &  Webb,  of  To- 
peka,  and  H.  O.  Caster,  of  Bartlesville,  Okl., 
for  appellant 

Oscar  Schmitz,  of  Alma,  and  Crane  &  Hay- 
den,  of  Topeka,  for  appellee. 

MARSHALL,  J.  The  plaintiff  began  this 
action  to  partition  certain  real  property  be- 
tween herself  and  her  two  children,  the  de- 
fendants herein.  Each  of  the  parties  claims 
to  inherit  as  an  heir  at  law  of  Charles  C. 
Brooks,  who  died  in  1891,  seized  of  the  land 
in  controversy.  The  plaintiff  alleged  that 
she  owned  an  undivided  one-half  of  the  prop- 
erty, and  that  each  of  the  defendants  owned 
an  undivided  one-fourth  thereof.  Defendant 
Leonle  M.  Fellows  filed  an  answer  and  cross- 
petition,  in  which  she  alleged  that  she  owned 
an  undivided  one-fourth  thereof,  and  that 
the  defendant  Clyde  G.  Brooks  owned  an 
undivided  one-fourth  thereof.  Defendant 
Clyde  G.  Brooks,  In  his  answer  to  the  cross- 
petition  of  Leonle  M.  Fellows,  alleged  that 
he  owned  an  undivided  one-half  of  the  real 
property,  and  that  the  plaintiff  owned  the 
other  undivided  one-half.  Judgment  was 
rendered  in  favor  of  plaintiff  Leonie  V. 
Brooks  and  of  defendant  Clyde  G.  Brooks, 
excluding  Leonie  M.  Fellows  from  any  right 
or  Interest  in  the  property.   She  appeals. 

Leonie  M.  Fellows,  the  illegitimate  child 
of  the  plaintiff,  was  born  In  Paris,  France, 
on  May  23,  1866.  Official  record  of  the  birth 
was  made  in  the  ward  where  it  occurred, 
and  on  the  margin  of  the  record  is  a  pur- 
ported acknowledgment  of  Leonle  Marie  as 
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the  natural  daughter  of  Charles  Brooks  and 
Vlctorie  Leonie  Thommeret  That  acknowl- 
edgment, dated  February  25,  1869,  was  not 
signed  by  the  parties,  thereto,  but  was  signed 
by  the  mayor  of  the  ward.  After  filing  on 
a  claim  In  Wabaunsee  county,  Charles  C. 
Brooks  went  to  Paris,  at  a  date  not  disclosed 
in  the  evidence  abstracted.  He  returned 
to  the  United  States  In  1869  and  brought 
with  him  the  plaintiff  and  defendant  Leonle 
M.  Fellows.  The  plaintiff  and  Charles  C. 
Brooks  lived  together  as  husband  and  wife 
for  a  number  of  years,  when  she  went  away 
with  another  man  by  the  name  of  Doty, 
whom  she  afterward  married  and  with  whom 
she  lived  until  his  death.  Thereafter  in  1881, 
the  plaintiff  and  Charles  C.  Brooks  were 
married.  The  evidence  concerning  the  pa- 
ternity of  Leonle  M.  Fellows  was  conflicting. 
The  plaintiff  tesfMed  positively  that  Charles 
O.  Brooks  was  not  the  father  of  Leonie  M. 
Fellows;  that  the  plaintiff  did  not  become 
acquainted  with  Charles  C.  Brooks  until  In 
1868;  that  she  never  went  to  the  mayor's 
office  In  Paris  with  Charles  C.  Brooks  and 
never  made  the  acknowledgment  as  recorded 
in  that  office ;  and  that  one  Bedos,  a  French- 
man, was  the  father  of  Leonie  M.  Fellows. 
The  court  found: 

"That  the  defendant  Leonie  M.  Fellows  was 
not  the  daughter  of  Charles  C.  Brooks,  de- 
ceased, nor  did  Charles  C.  Brooks  openly  and 
notoriously  recognize  Leonie  M.  Fellows  as  his 
daughter  in  such  manner  as  to  constitute  her 
his  heir  at  law,  and  entitle  her  to  inherit  his 
property." 

[1]  The  finding  of  the  court  that  Leonle 
M.  Fellows  was  not  the  daughter  of  Charles 
C.  Brooks  was  amply  supported  by  evidence. 
Was  it  necessary  for  her  to  prove  that  she 
was  his  daughter?  To  arrive  at  a  proper 
answer  to  this  question,  It  Is  necessary  to 
examine  sections  3844  and  3845  of  the  Gen- 
eral Statutes  of  1915.   They  read: 

"Sec.  3844.  Illegitimate  children  Inherit  from 
the  mother  and  the  mother  from  the  children. 

"Sec.  3845.  They  shall  also  inherit  from  the 
father  whenever  they  have  been  recognized  by 
him  as  his  children;  but  such  recognition  must 
have  been  general  and  notorious,  or  else  in  writ- 
ing." 

The  statute  makes  the  fact  of  paternity 
of  as  much  Importance  as  the  fact  of  recog- 
nition. An  Illegitimate  child  cannot  Inherit 
from  one  who  Is  not  his  father. 

Leonie  M.  Fellows  alleged  that  she  was 
the  daughter  of  Charles  C.  Brooks.  She  did 
not  allege  that  she  was  his  illegitimate  child, 
and  that  he  had  recognized  her  as  his  daugh- 
ter. For  her  to  recover,  it  was  necessary  for 
her  to  prove  that  she  was  the  daughter  of 
Charles  C.  Brooks. 

Tn  Arndt  v.  Arndt,  101  Kan.  497,  167  Pac. 
1055,  a  case  similar  to  the  present  one,  this 
court  said: 
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"There  was  overwhelming  testimony  produced 
by  tbe  plaintiff  to  show  that  she  was  the  daugh- 
ter of  Lyda  Rankle,  then  unmarried,  and  S.  T. 
Arndt,  the  deceased."  101  Kan.  498,  167  Pae. 
1055. 

In  that  case  the  principle  now  declared 
was  indirectly  stated  by  this  court  In 
Arndt  v.  Arndt,  the  illegitimate  child  failed 
to  recover,  because  she  failed  to  establish 
that  recognition  of  paternity  that  is  required 
by  the  statute. 

[2]  It  is  contended  that  evidence  of  recog- 
nition is  evidence  of  paternity.  That  is  true, 
but  such  evidence  of  paternity  is  not  con- 
clusive. The  fact  that  a  child  is  born  in 
lawful  wedlock  Is  not  conclusive  evidence 
of  paternity.  Hospital  Co.  v.  Hale,  64  Kan. 
367,  67  Pac.  848;  7  C.  J.  941. 

The  conclusion  reached  renders  it  un- 
necessary to  examine  the  question  of  recog- 
nition of  Leonie  M.  Fellows  by  Charles  C. 
Brooks.  Even  if  he  did  recognize  her  as  his 
child,  she  cannot  inherit  from  him  unless 
she  was  bis  child. 

The  judgment  is  affirmed. 

All  the  Justices  concurring. 


BBUMLEY  t.  THOMPSON.  (No.  22874.) 
(Supreme  Court  of  Kansas.    Jan.  10,  1920.) 

(SyUobus  by  the  Court.) 

1.  Pleading  <J=>367(2)  —  Overruling  peti- 
tion TO  MAKE  MORE  DEFINITE  AND  CERTAIN 
NOT  ERBOB  WHERE  CAUSE  OF  ACTION  FULLY 
STATED. 

It  is  not  reversible  error  to  overrule  a  mo- 
tion to  make  a  petition  more  definite  and  cer- 
tain, where  the  petition  fully  informs  the  de- 
fendant of  the  plaintiff's  cause  of  action. 

2.  Sales  <8=418(2)  —  Measure  of  damages 
for  breach  of  contract  is  market  value 
at  time  and  place  of  delivery  less  con- 
tract price. 

"In  an  action  by  the  buyer  against  the  seller 
for  breach  of  contract  for  the  delivery  of  corn, 
tbe  measure  of  damages  is,  as  a  general  rule,  the 
market  value  of  the  corn  at  the  time  and  place 
of  delivery,  less  the  contract  price."  Mercan- 
tile Co.  v.  Lusk,  45  Kan.  182,  25  Pac.  646. 

Appeal  from  District  Court,  Crawford 
County. 

Action  by  J.  H.  Brumley  against  C.  W. 
Thompson.  Judgment  for  plaintiff,  and 
defendant  appeals.  Judgment  ordered  to  be 
rendered  in  district  court  for  plaintiff  in 
reduced  amount,  with  interest 

Shcppard  &  Sheppard,  of  Ft  Scott,  for 
appellant. 

I).  II.  Woolley  and  D.  Q.  Smith,  both  of 
GIrard,  for  appellee. 


MARSHALL,  X  The  plaintiff  recovered 
judgment  in  the  sum  of  $775.60,  for  the 
balance,  with  interest,  on  the  purchase  price 
of  corn  sold  to  the  defendant  who  appeals. 

On  December  1,  1917,  the  plaintiff  and  the 
defendant  entered  into  the  following  written 
contract : 

"This  contract  entered  into  by  and  between 
J.  H.  Brumley,  party  of  the  first  part,  and  C. 
W.  Thompson,  party  of  second  part,  first  party 
agrees  to  sell,  deliver  to  second  party  within 
thirty  days  thirty-five  hundred  bushel  white 
corn,  and  second  party  agrees  to  pay  for  same 
one  dollar  and  twenty  cents  per  bushel,  first 
party  acknowledges  receipt  of  one  hundred  dol- 
lars as  first  payment  on  above  corn.  This  being 
all  the  corn  party  of  first  part  has  to  sell  of 
this  year's  growth  being  thirty-five  hundred 
bushels  more  or  less." 


On  December  22,  1917,  the  parties  to  the 
contract  signed  the  following  addition  there- 
to: 

"J.  H.  Brumley  and  C.  W.  Thompson  enter 
into  an  agreement  whereby  C.  W.  Thompson 
agrees  to  allow  J.  H.  Brumley  thirty  days  more 
time  on  delivery  of  thirty-five  hundred  bushels 
of  corn  sold  said  C.  W.  Thompson  to  be  deliv- 
ered January  1,  1918,  or  before,  said  contract 
was  entered  into  Dec  1,  1917. 

"Said  J.  H.  Brumley  agrees  to  deliver  as  soon 
as  can  get  corn  out  of  field.  Dated  Dec.  22, 
1917." 


The  plaintiff  delivered  to  the  defendant 
1,608  bushels  of  corn  and  received  there- 
for $1,200.  That  left  $729.60  unpaid  on  the 
contract  price  for  the  1,608  bushels  of  corn, 
which  .was  ail  the  corn  the  plaintiff  desired 
to  sell.  He  raised  3,700  bushels  of  corn  and 
fed  all  but  the  1,608  bushels  thereof  to  his 
live  stock.  Early  in  January,  1918,  he  noti- 
fied the  defendant  that  he  had  delivered  the 
1,608  bushels  of  corn  and  that  that  amount 
was  all  he  had  to  sell.  He  then  requested 
the  defendant  to  pay  him  the  balance  of  the 
contract  price  therefor.  That  the  defendant 
refused  to  do,  and  demanded  that  3,500  bush- 
els of  corn  be  delivered  to  him.  On  January 
30,  1918,  the  last  day  fixed  for  the  delivery 
of  the  corn,  the  market  price  of  corn  at 
Hepler  was  $1.30  a  bushel.  On  the  trial, 
evidence  was  introduced  to  explain  the  terms 
of  the  contract. 

[1]  1.  Complaint  was  made  of  overruling 
a  motion  filed  by  the  defendant  to  require 
the  plaintiff  to  make  his  petition  more  defi- 
nite and  certain.  The  matter  has  been  ex- 
amined, and  no  error  appears  in  the  order 
overruling  the  motion.  The  petition  fully 
informed  the  defendant  of  the  plaintiff's 
cause  of  action,  and  there  was  no  reversible 
error  in  overruling  the  motion  to  make  more 
definite  and  certain. 

[2]  2.  The  defendant  argues  that  the  con- 
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tract,  with  the  supplemental  written  agree- 
ment, was  plain  and  unambiguous;  that 
therefore  no  evidence  should  have  been  intro- 
duced to  explain  Its  terms;  and  that  the 
court  should  have  construed  the  contract, 
and  should  not  have  submitted  It  to  the 
jury  for  determination. 

The  contract  provides  for  the  sale  of  3,500 
bushels  of  white  corn.    It  also  states: 


"This  being  all  the  corn  party  of  the  first 
part  has  to  sell  of  this  years  growth,  being 
thirty-five  hundred  bushels  more  or  less." 

What  Is  the  proper  construction  of  these 
provisions?  The  subsequent  extension  agree- 
ment signed  by  the  parties  states  that  the 
amount  sold  was  3,500  bushels.  The  ex- 
planation, "This  being  all  the  corn  party 
of  the  first  part  has  to  sell  of  this  years 
growth,  being  thirty-live  hundred  bushels 
more  or  less,"  does  not  limit  the  amount  of 
corn  sold  under  the  contract,  but  states 
that  3,500  bushels  is  all  the  corn  the  plain- 
tiff had  to  sell,  and  provides  for  a  small 
variation  from  that  amount  by  using  the 
words  "more  or  less." 

Under  this  construction  of  the  contract, 
oral  evidence  to  explain  its  terms  was  inad- 
missible, and  the  defendant  is  entitled  to  his 
bargain.  He  should  recover  the  damage  sus- 
tained by  him  by  reason  of  the  plaintiff's 
failure  to  perform  his  part  of  the  contract 
That  damage  is  the  difference  between  the 
price  agreed  to  be  paid  for  the  corn  and  the 
market  price  of  corn  at  Hepler  on  January 
30,  1918.  Stewart  v.  Power,  12  Kan.  596; 
Mercantile  Co.  v.  Lusk,  45  Kan.  182,  25  Pac. 
646;  Lumber  Go.  v.  Lumber  Co.,  86  Kan. 
131,  119  Pac.  321;  Flour  Co.  v.  Brandt,  98 
Kan.  587,  158  Pac.  1120,  L.  R.  A.  1917A, 
1000;  Flour  Mills  v.  Dirks,  100  Kan.  376, 164 
Pac.  273. 

The  market  price  of  corn  at  Hepler  on 
January  30,  1918,  was  $1.30  a  bushel.  The 
defendant  was  damaged  10  cents  a  bushel  on 
1,892  bushels,  the  amount  of  corn  that  was 
not  delivered.  His  total  damage  was  $189.20. 
That  amount  with  interest  thereon  should 
be  deducted  from  the  plaintiff's  Judgment 
The  plaintiff  recovered  6  per  cent,  interest 
on  the  unpaid  purchase  price,  and  interest 
should  therefore  be  allowed  on  the  $189.20 
to  the  date  of  judgment,  January  15,  1919, 
which  amounts  to  $10.86.  That  makes  the 
total  deduction  from  the  amount  of  plain- 
tiff's Judgment  $200.06.  No  good  purpose 
will  be  served  by  sending  this  cause  back 
for  a  new  trial ;  therefore,  Judgment  will 
be  rendered  by  the  district  court  in  favor 
of  the  plaintiff  for  $575.54,  with  interest 
thereon  from  January  15,  1919,  at  six  per 
cent,  per  annum. 

All  the  Justices  concurring. 


ENGLISH  v.  HARRIS. 
(Supreme  Court  of  Kansas. 
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(No.  22462.) 
Jan.  10,  1920.) 


(SvUahut  by  the  Court.) 

1.  Bbokebs  6=380(1)  —  Evidence  sustaining 
judgment  fob  commissions. 

The  evidence  in  an  action  for  a  commission 
on  the  sale  of  real  estate  examined,  and  held 
to  show  that  the  plaintiff  had  secured  purchas- 
ers who  were  ready,  willing,  and  able  to  buy  on 
the  precise  terms  prescribed  by  the  owner,  and 
that  the  plaintiff  had  earned  his  commission. 

2.  Objections  to  instbuctionb. 

Objections  to  instructions  given  and  refus- 
ed examined,  and  held  to  be  without  merit 

Appeal    from    District   Court,  Stafford 

County. 

Action  by  A.  G.  English  against  J.  F.  Har- 
ris. Judgment  for  plaintiff,  and  defendant 
appeals.  Affirmed. 

C.  R.  Douglass,  of  St.  John,  for  appellant 
Paul  R.  Nagle,  of  St.  John,  for  appellee. 

DAWSON,  J.  The  plaintiff  sued  the  de- 
fendant for  a  real  estate  dealer's  commission 
on  a  sale  of  600  acres  of  land. 

On  October  14,  1918,  the  defendant  gave 
the  plaintiff  written  authority  to  sell  the  land 
at  $10  per  acre: 

"Exhibit  A.  •  ♦  •  Price  $6,000,  $2,000 
cash,  $1,000  each  year  thereafter  at  6  per  cent 
interest  payable  annually,  contract  for  deed, 
etc.  *  *  *  Amount  to  be  paid  agent  is  $200.!' 

On  November  5,  1918,  the  plaintiff  closed  a 
deal  with  George  M.  Childs  and  R.  D.  Beck 
for  the  sale  of  the  property,  and  reduced  the 
terms  thereof  to  writing  in  part  as  follows: 

"For  the  consideration  of  $6,000,  to  be  paid 
as  follows:  $500  cash  in  hand,  the  receipt  of 
which  is  hereby  acknowledged,  and  the  further 
sum  of  $1,500  as  soon  as  the  first  party  sub- 
mits abstracts  for  the  above  real  estate  show- 
ing a  good  merchantable  title,  and  $1,000  No- 
vember 5,  1919,  and  $1,000  November  5,  1920, 
$1,000  November  5,  1921,  $1,000  November  5, 
1922,  deferred  payments  to  draw  6  per  cent, 
interest  from  this  date,  interest  payable  an- 
nually on  the  5th  day  of  November  each  year. 
First  party  is  to  execute  and  deposit  general 
warranty  deed,  with  a  copy  of  this  contract  in 
escrow  in  the  Macksville  State  Bank,  to  be  de- 
livered only  when  the  final  or  last  payment 
and  all  accrued  interest  is  fully  made.  Par- 
ties of  the  second  part  are  to  accept  this  con- 
tract in  lieu  of  deed  till  the  entire  amount  has 
been  fully  paid.  The  $500  earnest  money  is 
to  be  held  by  the  said  Macksville  State  Bank 
till  abstracts  have  been  submitted  and  passed 
on  by  the  attorney  for  the  second  parties,  at 
which  time  it  is  to  be  paid  to  first  party.  Sec- 
ond parties  have  the  privilege  to  pay  the  whole 
or  any  part  of  the  deferred  payments,  in  even 
multiples  of  $100,  on  any  interest  paying  pe- 
riod, interest  to  cease  on  amounts  so  paid. 
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•  •  •  It  is  further  agreed  and  understood 
that  all  improvements  are  to  remain  and  go 
with  said  real  estate  as  they  now  stand,  includ- 
ing all  fencing,  well,  and  windmills  and  tanks. 

*  *  *  Second  parties  to  have  immediate  pos- 
session of  the  above  real  estate." 

The  defendant  declined  to  be  bound  by  the 
contract  made  for  him  by  his  agent,  the  plain- 
tiff, contending  that  there  was  a  substantial 
difference  between  it  and  the  terms  upon 
which  he  had  authorized  the  plaintiff  to  sell 
the  property- 
Plaintiff  contended  that  there  was  no  ma- 
terial change  in  the  terms;  that  the  terms 
were  substantially  those  upon  which  he  was 
authorized  to  sell  the  property';  that  the 
$500  cash  which  plaintiff  had  exacted  from 
Ohilds  &  Beck  was  "earnest  money";  that 
Childs  ft  Beck  were  ready  to  pay  down  the 
entire  sum  of  $2,000  as  soon  as  they  could 
be  assured  that  defendant  had  merchantable 
title  to  the  property ;  and,  furthermore,  that 
Childs  ft  Beck  were  ready,  able,  and  willing 
to  purchase  the  property  on  the  precise  terms 
prescribed  by  defendant 

As  defendant  refused  to  pay  the  commis- 
sion, this  action  was  begun;  issues  were 
joined;  and  a  verdict  and  Judgment  were 
rendered  for  plaintiff.  The  Jury  answered 
certain  special  questions: 

"(2)  Did  the  plaintiff  ever  procure  any  pur- 
chaser ready,  willing,  and  able  to  enter  into  a 
contract  for  a  deed  to  said  land  with  defendant, 
except  upon  the  terms  contained  in  the  contract 
executed  between  A.  G.  English,  as  agent  of  J. 
P.  Harris,  and  R.  D.  Beck  and  Geo.  M.  Childs 
of  the  date  of  November  6,  1918?   A.  Yes. 

"(8)  Did  the  defendant  ever  agree  to  the 
terms  and  conditions  of  the  contract  executed 
between  A.  G.  English  and  R.  D.  Beck  and  Geo. 
M.  Childs?  A.  No.  *  •  • 

"(6)  Was  the  cash  payment  of  $2,000  ever 
tendered  to  defendant?    A.  No. 

"(7)  Did  the  defendant  at  any  time  ever 
agree  to  execute  a  contract  for  a  deed  to  his 
land  except  upon  a  cash  payment  to  him  in  the 
sum  of  $2,000?  A.  No." 

Defendant  assigns  error  in  overruling  his 
demurrer  to  the  evidence  and  his  motion,  for 
judgment  on  the  jury's  special  findings  and 
in  the  instructions  given  and  refused. 

A  scrutiny  of  the  special  findings  shows 
that  the  jury  was  of  opinion  that  the  detailed 
contract  of  November  5th  was  substantially 
different  from  the  one  which  the  plaintiff 
agent  was  authorized  to  make.  Therefore 
the  written  contract  of  November  5th  must 
be  considered  as  unauthorized,  and  the  de- 
fendant was.  not  bound  thereby,  nor  was  he 
liable  for  a  commission  to  plaintiff  for  effect- 
ing that  unauthorized  bargain.  But  the 
jury  also  found  (special  finding  2)  that  the 
agent  succeeded  in  finding  buyers  who  were 
ready,  willing,  and  able  to  buy  the  land  on 
the  precise  terms  dictated  to  the  agent,  Eng- 
lish, by  the  defendant  owner  on  October  14th. 
The  evidence  of  that  fact  was  established 


by  the  agent  and  by  Beck  ft  Ohilds,  the  pur- 
chasers. While  these  witnesses  believed  that 
the  written  contract  substantially  conformed 
to  the  authorized  terms,  the  plaintiff  tes- 
tified: 

"The  purchasers  were  willing  and  are  willing 
now  to  make  a  new  contract  if  it  be  made  to 
comply  with  the  original  sale  agreement.  *  *  * 

"Q.  Mr.  English,  was  the  purchaser  whom 
you  produced  willing  to  take  the  land  upon  any 
other  terms  than  those  contained  in  the  agree- 
ment which  you  had  signed  Mr.  Harris's  name 
to?  A.  Yes;  they  were." 

Ohilds  testified: 

"Q.  Were  you  from  that  date  to  the  present 
time  able  and  ready  and  willing  to  comply  with 
the  requirement  of  the  sale  of  that  land  as 
set  forth  in  Exhibit  A?  A.  I  was;  yes,  sir. 

"Q.  Are  yon  now  able,  ready,  and  willing  to 
purchase  that  land  according  to  that  sale  agree- 
ment or  contract  entered  into  between  Mr. 
Harris  and  Mr.  English?   A.  Yes,  sir. 

"Q.  And  have  you  ever  since  on  or  before  the 
1st  day  of  November  been  able,  ready,  and  will- 
ing to  comply  with  that  contract  for  the  sale 
of  that  land?   A.  Yes,  sir." 

Beck  also  testified  that  he  and  Childs  had 
negotiated  for  the  purchase  of  defendant's 
land,  and  that  he  had  been  and  still  was 
ready,  willing,  and  able  to  buy  the  property 
on  the  terms  prescribed  by  the  owner  on 
October  14th. 

The  evidence  quoted  is  sufficient  to  show 
that  plaintiff  had  accomplished  all  that  was 
necessary  for  him  to  do  to  earn  his  commis- 
sion; and  it  follows  that  the  demurrer  to 
plaintiff's  evidence  and  defendant's  motion 
for  judgment  on  the  special  findings  were 
properly  overruled. 

Fault  Is  found  with  the  trial  court's  in- 
structions 0  and  10,  which  pertained  to  the 
law  of  the  case  if  the  jury  had  been  Inclined 
to  the  view  that  the  detailed  contract  of  Nov- 
ember 5th  was  In  substantial  conformity  with 
the  written  terms  of  sale  prescribed  by  de- 
fendant on  October  14th.  Since  the  Jury 
found  that  such  was  not  the  case,  and  the 
case  did  not  turn  upon  matters  covered  by 
those  instructions,  the  accuracy  of  these  in- 
structions as  statements  of  law  needs  no  dis- 
cussion. 

A  final  contention  of  the  defendant  was 
that,  although  he  prepared  and  asked  an  in- 
struction covering  his  theory  of  law,  which 
the  court  Indorsed,  "Given  in  substance,"  yet 
it  was  not  so  given.  The  court  gave  instruc- 
tions covering  all  phases  of  the  controversy. 
Cook  v.  Railway  Co.,  101  Kan.  103,  106,  107, 
165  Pac.  803.  It  would  serve  no  purpose  to 
quote  them  here,  but  a  re-examlnatlon  of 
instructions  Nos.  12  and  13  given  by  the  trial 
court  should  convince  the  appellant  and  his 
counsel  that  their  objection  to  the  ruling, 
"Given  in  substance,"  is  without  merit. 

The  judgment  is  affirmed. 

All  the  Justices  concurring. 
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STATE  er  wsL  HOPKINS,  Atty.  Qen.,  v. 
RAUB,  County  Clerk  of  Shawnee 
County.    (No.  22669.) 

(Supreme  Court  of  Kansas.    Jan.  10,  1920.) 

(SyXlabu*  oy  the  Court.) 

1.  Taxation  <8=>44— County  bo  ad  improve- 
ment ACT  DOES  NOT  VIOLATE  REQUIREMENT 
OF  UNIFORM  AND  EQUAL  RATE  OF  ASSESSMENT 
AND  TAXATION. 

The  act  providing  for  the  improvement  of 
country  roads  (Laws  1917,  c.  266)  and  the 
amendatory  act  (Laws  1919,  c.  246)  do  not  vio- 
late section  1  of  article  11  of  the  Constitution, 
requiring  a  uniform  and  equal  rate  of  assessment 
and  taxation.  ' 

2.  Constitutional  law  <8=>64  —  Road  im- 
provement ACT  DOES  NOT  DELEGATE  LEGIS- 
LATIVE POWER. 

Nor  do  they  delegate  legislative  power  to  the 
petitioners  for  an  improved  road. 


8.  Highways  «=»107(1)— Highway  improve- 
ment STATUTE  NOT  INVALID  BY  LIMITATIONS 
AS  TO  NUMBERS,  CLASSES,  AND  QUALIFICA- 
TIONS OF  PETITIONERS  INITIATING  IMPROVE- 
MENT. 

The  statutes  named  are  not  invalid  by  rea- 
son of  the  limitations  as  to  the  numbers,  classes, 
and  qualifications  of  petitioners,  who  may  initi- 
ate a  road  improvement. 

4.  Highways  <S=5 107(1)— Improvement  pro- 
ceedings NOT  INVALIDATED  BY  COMPLETION 
UNDER  AMENDATORY  ACT. 

The  fact  that  an  improvement  is  initiated 
under  the  act  of  1917,  and  completed  under  the 
amendatory  act  of  1919,  does  not  invalidate  the 
proceedings. 

5.  Hiohwayb  <£=>107(1)  —  Improvement  act 
not  invalid  as  not  providing  for  town- 
ship representation  ob  hearing. 

Nor  are  the  acts  invalid  by  reason  of  any 
omission  to  give  townships  representation  or 
hearings  as  to  the  .  burden  imposed  upon  them 
under  the  acts. 

6.  States  <ft=>119  —  Highway  improvement 

STATUTE  NOT  INVALID  AS  VIOLATING  PROVI- 
SION PROHIBITING  STATE  FROM  CARRYING  ON 
INTERNAL  IMPROVEMENT. 

In  the  making  of  the  improvement,  the  statu 
through  its  officers  exercise  only  educational  and 
supervisory  powers,  and  in  the  exercise  of  the 
powers  and  duties  imposed  the  state  as  a  state 
is  not  a  party  to  the  improvement  within  the 
meaning  of  the  constitutional  provision,  prohibit- 
ing the  state  from  carrying  on  works  of  in- 
ternal improvement. 

7.  Taxation  «=»38  —  Highway  improvement 
statute  does  not  violate  constitutional 
provision  as  to  stating  object  of  tax. 

The  statutes  named  do  not  violate  section  4 
of  article  11  of  the  Constitution,  providing  that 
"no  tax  shall  be  levied  except  in  pursuance  of 
a  law  which  shall  distinctly  state  the  object  of 
the  same,  to  which  object  only  such  tax  shall  be 
applied." 
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8.  Bridges  «=»7— Bridges  to  be  included 
in  county  road  improvement  enumerated. 

Bridges,  on  an  improved  road  costing  less 
than  $2,000  and  having  a  span  of  less  than 
20  feet,  are  to  be  included  in,  and  their  cost 
apportioned  as  a  part  of,  the  improvement,  but 
all  bridges  of  greater  cost  and  longer  span  are 
to  be  built  and  paid  for  by  the  county,  as  pro- 
vided in  the  general  law  on  the  subject,  and  no 
bridge,  whether  on  or  off  of  the  improved  road, 
costing  more  than  $26,000  may  be  built  and 
paid  for  by  the  county,  unless  authorized  by  an 
affirmative  vote  of  the  electors  of  the  county. 

9.  Counties  is=>  183(1)— County  commission- 
ers MAY  ISSUE  IMPROVEMENT  BONDS  AFTER 
ESTIMATES  .FILED. 

Bonds  for  such  an  improvement  may  be  is- 
sued by  the  board  of  county  commissioners  from 
time  to  time  as  required,  after  the  estimates  for 
the  work  have  been  made  and  filed  and  the  costs 
approximately  determined. 

10.  Highways  «=»99%,  New,  vol.  14  Key-No. 
Series— Manner  or  paying  expenses  fob 

PRELIMINARY  WORK  STATED. 

The  expenses  for  the  preliminary  work,  in- 
cluding the  survey,  may  be  paid  out  of  the 
special  fund  provided  for  making  the  improve- 
ment. 


11.  Constitutional  law  <9=>289— Highways 
<8=>107(1)  —  County   road  improvement 
statute  does  not  violate  due  process  of 
law  provision  ob  infringe  limitations 
of  federal  constitution. 
The  acts  in  question  are  not  open  to  an  ob- 
jection that  they  are  not  due  process  of  law, 
nor  that  they  infringe  the  limitations  of  the 
federal  Constitution. 

Appeal   from   District   Court,  Shawnee 

County. 

Proceedings  by  the  State,  on  the  relation 
of  Richard  J.  Hopkins,  Attorney  General, 
against  Kenneth  Raub,  County  Clerk  of 
Shawnee  County,  for  mandamus  to  compel 
respondent  to  join  in  execution  of  certain 
highway  bonds.  Writ  issued. 

Eustace  Smith,  of  Hutchinson,  J.  F.  Rhodes, 
of  El  Dorado,  Richard  J.  Hopkins,  Atty.  Gen., 
S.  N.  Hawkes,  of  Topeka,  and  F.  Dumont 
Smith,  of  Hutchinson,  for  appellant 

H.  T.  Fisher,  of  Topeka,  Carr  W.  Taylor,  of 
Hutchinson,  T.  F.  Carver,  of  Ft  Worth,  Tex., 
and  J.  H.  Connaughton,  of  Kingman,  for  ap- 
pellee. 

JOHNSTON,  C.  J.  This  is  a  mandamus  pro- 
ceeding, brought  by  the  state  to  compel  the 
county  clerk  to  join  in  the  execution  of  bonds 
authorized  by  a  vote  of  the  electors  of  Shaw- 
nee county,  to  pay  for  the  permanent  im- 
provement of  a  highway.  The  defendant 
questions  the  validity  of  the  act  under  which 
the  bonds  were  authorized,  and  he  also  al- 
leges that  no  provision  has  been  made  for  the 
payment  of  the  bonds  which  would  accrue  in 
1920,  and,  further,  that  it  is  proposed  to  issue 
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bonds  In  excess  of  the  expenditure  already 
made  towards  the  Improvement  It  appears 
that  a  petition  for  what  is  called  the  Law- 
rence and  Topeka  road  was  presented  to  the 
hoard  of  county  commissioners,  which  des- 
ignated the  benefit  district,  fixed  the  ter- 
minal points,  and  specified  the  type  of  im- 
provement and  the  width  of  the  road,  In  sub- 
stantial compliance  with  chapter  266  of  the 
Laws  of  1917.  The  petition  contained  the 
names  of  more  than  35  per  cent  of  the  resi- 
dent landowners  owning  more  than  51  per 
cent,  of  the  lands  within  the  benefit  district 
Upon  this  petition  the  board  of  county  com- 
missioners found  and  declared  that  the  pro- 
posed improvement  was  of  public  utility, 
and,  following  this  action,  surveys  were 
made,  plans  and  specifications  prepared,  and 
an  estimate  of  the  cost,  to  wit  $472,970, 
which  received  the  approval  of  the  state  high- 
way engineer.  Contracts  were  made  for  the 
work  in  pursuance  of  a  public  letting,  and 
the  work  had  proceeded  to  an  expenditure  of 
$161,804.15  when  this  action  was  begun.  The 
donations  including  federal  aid  for  the  work, 
are  $147,150,  and  the  balance  of  the  cost  has 
been  apportioned,  $162,910.09  "to  the  county, 
$81,455.04  to  the  townships,  and  $81,455.04 
to  the  benefit  district.  There  Is  no  contention 
that  the  steps  taken  by  the  board  are  not  in 
conformity  with  the  provisions  of  the  stat- 
ute, but  defendant  insists  that  the  statutes 
under  which  the  board  is  proceeding  are  un- 
constitutional In  several  respects. 

[1  ]  The  first  attack  made  is  that  the  govern- 
ing statute  contravenes  section  1,  article  11, 
of  the  state  Constitution,  which  is  that  "the 
Legislature  shall  provide  a  uniform  and  equal 
rate  of  assessment  and  taxation."  It  is  insist- 
ed that  under  the  statutory  plan  there  will 
necessarily  be  different  rates  imposed  In  the 
county  and  the  townships  In  order  to  meet  the 
cost  of  improvement  In  an  amendment  to  the 
act  of  1917,  It  Is  provided  that  after  the  appli- 
cation of  federal  aid  and  other  donations  the 
remainder  of  the  cost  of  the  Improvement 
shall  be  apportioned,  50  per  cent  to  the 
county,  25  per  cent  to  the  township  or  town- 
ships in  which  the  benefit  district  is  situated, 
divided  according  to  the  area  of  the  district 
in  each  township,  and  25  per  cent  upon  the 
several  tracts  of  land  within  the  benefit  dis- 
trict. Laws  1919,  c.  246,  §  5.  Of  course  there 
will  be  different  rates  of  taxation  fot  the 
improvement  In  the  several  municipalities 
upon  which  levies  are  made  for  the  improve- 
ment but  that  does  not  constitute  an  in- 
fringement of  the  constitutional  limitation 
as  to  uniformity.  That  limitation  only  re- 
quires that  the  rate  shall  be  uniform  in  the 
district  in  which  the  tax  is  levied.  Under 
the  act  In  question  the  county  is  the  taxing 
district  for  the  part  imposed  on  the  county, 
and  likewise  each  township  is  treated  as  a 
district  for  the  part  of  the  burden  imposed 
on  it  In  each  separate  district  the  tax  will 


be  uniform,  and  that  is  all  that  is  required. 
Comm'rs  of  Ottawa  County  v.  Nelson,  19  Kan. 
234,  27  Am.  Rep.  101;  Elevator  Co.  v.  Stew- 
art 60  Kan.  378,  82  Pac.  33;  Freedom 
Township  v.  Douglas,  99  Kan.  176,  160  Pac. 
1147.  This  limitation,  as  has  been  deter- 
mined, has  no  application  to  special  assess- 
ments levied  on  lands  of  owners  In  the  benefit 
district  Hlnes  et  al.  v.  City  of  Leavenworth 
et  al.,  8  Kan.  186-197;  Comm'rs  of  Ottawa 
County  v.  Nelson,  supra. 

[2]  Another  objection  which  plaintiff  has 
discussed  under  several  subheads  Is  that  the 
statute  delegates  to  the  petitioners  legislative 
power  In  this,  that  they  fix  the  boundaries  of 
the  benefit  district  and  the  type  and  width 
of  the  road.  The  statute  does  provide  that 
petitioners  may  initiate  proceedings  to  obtain 
a  road,  but  whether  or  not  the  request  shall 
be  granted  and  the  road  petitioned  for  shall 
be  Improved  is  not  for  the  determination  of 
the  petitioners.  That  discretion  and  power  is 
lodged  In  the  local  legislative  tribunal,  the 
board  of  county  commissioners.  It  is  true 
that  when  a  proceeding  is  initiated  by  peti- 
tioners and  the  petition  specifies  a  certain 
type  of  road,  it  shall  be  of  that  type  If  the 
road  is  allowed,  but  whether  a  road  of  that 
type  In  that  region  Is  a  practical  public  utility 
Is  to  be  determined  by  the  board.  If  the  board 
concludes  that  the  proposed  type  is  not  prac- 
tical, efficient,  and  useful,  and  will  not  ade- 
quately subserve  the  purpose,  the  petition 
may  be  rejected.  The  board  may  refuse  to 
build  a  road  In  that  district  until  one  of  the 
proper  type,  one  deemed  to  be  of  real  public 
utility,  Is  proposed.  In  the  action  of  the 
petitioners,  there  is  not  an  approach  to  the 
exercise  of  legislative  power,  and  this  has 
been  fully  determined  In  earlier  cases  arising 
under  similar  provisions.  In  Railway  Co.  v. 
Cambern,  66  Kan.  866,  71  Pac.  809,  an  act 
providing  for  the  building  of  levees  was 
under  consideration,  which  provided  that 
when  a  petition  signed  by  landowners  is 
presented  to  the  county  commissioners,  they 
must  proceed  to  act  as  viewers,  or  appoint 
viewers,  and  upon  the  report  of  the  viewers 
they  were  to  cause  the  work  to  be  done  if 
they  found  that  the  cost  would  not  be  too 
burdensome  to  the  persons  in  the  benefit 
district  It  was  held  that  the  discretion  and 
final  decision  of  the  benefits  and  burdens  con- 
nected with  the  Improvement,  as  well  as  the 
necessity  for  the  same,  rested  In  the  county 
commissioners,  and  that  legislative  power 
was  not  exercised  by  the  petitioners. 

In  the  Rock  Road  Law,  under  a  provision 
substantially  similar  to  the  one  we  are  con- 
sidering, most  of  the  objections  now  raised 
were  met  and  answered.  Hill  v.  Johnson 
County,  82  Kan.  813, 109  Pac  163.  There  it 
was  Insisted  that  as  the  petitioners  fixed  the 
location  of  the  road,  the  boundaries  of  the 
benefit  district  the  kind  and  character  of 
the  road,  the  time  over  which  the  assessment 
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should  be  extended,  they  In  fact  exercis- 
ed powers  of  legislation.  It  was  decided  that 
the  petitioners  Initiate,  but  do  n«t  legislate. 
That  no  step  taken  by  them  Is  effectual  unless 
the  board  of  county  commissioners  decide 
that  the  road  petitioned  for  and  as  petitioned 
for  Is  of  public  utility,  and  that  the  board 
has  the  power  to  adopt  or  reject  It  was 
said :  ' 

"If  in  its  judgment,  the  taxing  district  is  not 
a  proper  one,  the 'board  can  reject  the  proposi- 
tion and  refuse  to  find  and  declare  the  improve- 
ments to  be  of  public  utility.  The  effect  of 
such  action  would  require  a  petition  to  be  pre- 
sented, with  a  taxing  district  acceptable  to  the 
board,  before  any  improvement  could  be  made 
or  tax  levied.  The  determining  of  the  kind, 
.  character,  and  extent  of  the  cost  of  the  im- 
provement, of  the  time  when  special  assessments 
are  to  be  paid,  and  the  finding  and  declaring 
the  work  to  be  of  public  utility  are  all  acts  of 
the  board.  The  law  does  not  delegate  to  the 
petitioners  the  power  to  order  or  direct  that 
anything  be  done.  They  do  not  arbitrarily  fix 
or  form  a  taxing  district,  nor  do  they  arbi- 
trarily determine  the  kind,  character,  or  extent 
of  the  improvement  or  the  cost  thereof,  or  the 
time  when  the  special  assessments  are  to  be 
paid.  These  are  all  done  by  the  board." 

This  ruling  was  approved  and  followed  In 
Stevenson  v.  Shawnee  County,  98  Kan.  671, 
159  Pac.  5. 

[3]  Another  question  much  discussed  in 
the  present  case  was  presented  and  determin- 
ed in  Washburn  v.  Shawnee  County,  103 
Kan.  169, 172  Pac.  997:  Is  the  arbitrary  pro- 
vision, fixing  the  classes  and  proportions  of 
petitioners  who  may  Initiate  a  proceeding, 
invalid?  That  is,  "fifty-one  per  cent,  of  the 
resident  landowners  owning  at  least  thirty- 
five  per  cent  of  the  land  within  the  district, 
or  signed  by  thirty-five  per  cent,  of  the  resi- 
dent landowners  owning  fifty-one  per  cent,  of 
the  land  within  the  district  or  signed  by 
the  owners  of  sixty  per  cent  of  the  land 
within  the  district"  etc.  Laws  1919,  c.  246, 
II. 

It  was  held  that  the  right  to  initiate  by 
petition  is  one  the  Legislature  might  grant  or 
withhold,  and  since  the  Legislature  might 
have  dispensed  altogether  with  the  petition, 
the  fixing  of  the  proportions  of  the  different 
classes  who  may  petition  affords  no  consti- 
tutional ground  for  an  attack  on  the  statute. 
-  [4]  Another  objection  made  by  the  defend- 
ant is  that  the  commissioners  are  carrying  on 
the  Improvement  under  a  statute  other  than 
the  one  In  force  when  the  petition,  was  filed. 
The  first  steps  in  the  proceeding  were  taken 
under  chapter  266  of  the  Laws  of  1917,  and 
are  being  completed  under  chapter  246  of  the 
Laws  of  1919.  But  .this  objection  has  been 
met  and  held  to  be  without  merit  Washburn 
y.  Shawnee  County,  supra.  See,  also  section 
8,  c.  246,  Laws  1919. 

[f]  There  Is  a  contention  that  the  statute 
is  Invalid  because  taxes  are  imposed  upon 


townships  without  giving  them  a  voice,  repre- 
sentation, or  a  hearing  as  to  the  burdens  Im- 
posed upon  them,  but  this  contention  has  . 
already  been  overruled,  and  the  reasons  for 
the  ruling  have  been  stated.  Stevenson  v. 
Shawnee  County,  supra ;  Washburn  v.  Shaw- 
nee County,  supra. 

[6]  Nor  Is  there  any  valid  basis  for  the  con- 
tention that  the  statute  Infringes  the  consti- 
tutional limitation  that  "the  state  shall  never 
be  a  party  to  carrying  on  any  works  of  inter- 
nal improvement"  The  construction  of  high- 
ways is  of  course  a  work  of  Internal  improve- 
ment within  the  meaning  of  the  Constitution, 
and  one  in  which  the  state  as  a  state  may 
not  engage.  State  ex  rel.  v.  Knapp,  99  Kan. 
852, 163  Pac.  181,  L.  R.  A.  1917C,  1034.  How- 
ever, this  limitation  does  not  apply  to  coun- 
ties, townships,  and  cities  of  the  states,  and 
the  validity  of  the  acts  of  these  municipali- 
ties in  building  roads,  streets,  and  bridges  is 
not  and  cannot  be,  seriously  questioned.  It 
Is  urged  that  the  fact  of  the  Legislature  hav- 
ing provided  for  a  state  highway  commission, 
which  exercises  supervisory  power  over  the 
building  of  roads  and  having  appropriated 
considerable  sums  of  money  to  pay  salaries 
and  the  expenses  of  the  department,  makes 
the  state  a  party  to  the  Improvement  The 
commission  is  authorized  to  administer  the 
road  laws,  and  is  given  regulatory  powers 
in  the  construction  of  roads  and  bridges 
throughout  the  state.  The  highway  com- 
missioners are  state  functionaries,  and  their 
authority  is  state  wide,  but  the  fact  that 
they  exercise  a  regulatory  authority  over 
the  planning  and  building  of  highways,  and 
over  the  expenditures  made  by  municipali- 
ties for  these  purposes,  gives  no  ground  for 
the  claim  that  the  state  as  a  state  Is  en- 
gaged in  carrying  on  a  work  of  Internal 
improvement  The  Public  Utilities  Commis- 
sion is  given  supervisory  power  over  the 
building,  maintenance,  and  operation  of 
railroads  and  other  public  utilities,  and  the 
expenses  of  that  commission  are  paid  by 
the  state,  but  It  would  hardly  be  contended 
that  the  state  was  engaged  In  railroading. 
The  state  also  has  a  state  oil  department, 
which  Inspects  and  to  some  extent  controls  the 
oil  business,  and  considerable  money  is  appro- 
priated to  pay  for  the  Inspection  and  supervi- 
sion of  that  department,  but  it  never  has 
been  suggested  that  the  state  is  in  the  oil  busi- 
ness. So  of  other  public  boards  and  offi- 
cers who  are  given  supervisory  authority 
over  enterprises  and  works  having  a  public 
interest,  carried  on  by  others.  The  fact  that 
state  funds  are  expended  for  inspection  and 
regulation  does  not  make  the  state  a  party 
to  the  business  or  the  work  carried  on.  In 
the  building  of  roads  and  bridges  the  state 
neither  buys  nor  furnishes  any  material,  and 
does  not  directly  Invest  any  money  in  the 
work.  The  state  highway  commission  is  per- 
forming a  very  important  work  in  an  edu- 


Digitized  by 


Google 


992 


186  PACIFIC 


REPORTER 


(Kan. 


rational  and  regulatory  way  and  In  co-or- 
dinating the  efforts  of  .the  communities  and 
municipalities  of  the  state  to  build  and  main- 
tain trunk  and  lateral  highways  throughout 
the  state,  but,  Important  as  the  work  is,  it 
does  not  furnish  a  basis  for  the  complaint 
that  the  state  itself  Is  engaged  in  carrying 
on  a  work  of  internal  improvement 

[7]  There  is  a  further  contention  that  the 
Btatute  violates  section  4  of  article  11  of  the 
Constitution,  providing  that — 

"No  tax  shall  be  levied  except  in  pursuance 
of  a  law,  which  shall  distinctly  state  the  ob- 
ject of  the  same;  to  which  object  only  such 
tax  shall  be  applied." 

In  the  amendatory  act  of  1919,  it  is  pro- 
vided that— 

"The  board  may  In  its  discretion  pay  the  coun- 
ty's proportion  of  the  cost  out  of  the  general 
fund,  and  road  fund  of  the  county,  if  such 
funds  are  sufficient  for  that  purpose,  after  de- 
ducting all  other  proper  charges  against  said 
funds,  and  after  such  payment,  no  general  coun- 
ty levy  shall  be  made  for  the  payment  of  the 
bonds  or  if  any  portion  of  the  county's  pro- 
portion of  the  cost  is  paid  in  such  manner,  the 
county  levy  shall  be  reduced  proportionately 
thereto,"  etc  Laws  1919,  c.  246,  f  6. 

A  similar  provision  is  made  with  respect 
to  the  funds  of  townships.  It  will  be  ob- 
served that  the  part  of  the  section  quoted 
only  provides  that  the  surplus  remaining  of 
the  general  road  funds  may  be  applied  to 
this  purpose  after  all  other  charges  against 
the  funds  have  been  paid.  There  can  be  no 
question  of  the  legality  of  the  payment  out 
of  the  road  fund,  and  as  only  the  excess  of 
the  general  fund,  the  surplus  remaining  after 
all  the  general  current  expenses  of  the  county 
have  been  provided  for  and  paid,  is  to  be  ap- 
plied, the  provision  falls  within  the  rule  of 
State  v.  Butler  County,  77  Kan.  527,  94 
Pac.  1004,  and  is  not  invalid. 

Apart  from  this  consideration,  the  levy  in 
question  was  made  after  this  provision  of 
the  statute  of  1919  was  enacted.  In  that  act 
the  Legislature  has  expressly  provided  that 
the  surplus  of  the  general  fund  thereafter  to 
be  levied  may  be  applied  to  the  improvement 
of  roads.  It  was  competent  for  the  Legisla- 
ture to  have  declared  that  the  Improvement 
of  roads  Is  a  current  expense  to  be  paid  for 
out  of  the  general  fund,  it  cannot  be  held  that 
this  surplus  will  be  diverted  to  a  purpose 
other  than  that  for  which  it  was  levied. 

[t]  An  attack  is  made  on  the  statute  be- 
cause of  indeflniteness  in  several  particulars. 
One  is  whether  a  finding  that  a  road  peti- 
tioned for  is  a  public  utility  requires  the 
building  of  a  bridge  on  the  proposed  improve- 
ment costing  more  than  $25,000  without  a 
vote  of  the  people.  In  improving  roads  under 
the  benefit  district  plan,  It  is  provided  that 
all  bridges  costing  less  than  $2,000,  and  hav- 
ing a  span  of  less  than  20  feet,  shall  be 
deemed  to  be  a  part  of  the  Improvement,  and 


to  be  Included  in  the  cost  to  be  apportioned  to 
the  county,  township,  and  landowners  in  the 
district,  as  the  statute,  prescribes,  but  all 
bridges  of  a  greater  cost  and  a  longer  span 
are  to  be  built  at  the  expense  of  the  county 
under  the  general  bridge  law.  Laws  1917, 
c  265,  (  11.  Bridges,  the  cost  or  repair  of 
which  exceeds  the  sum  of  $25,000,  are  to  be 
built  and  repaired  at  the  expense  of  the  coun- 
ty under  the  general  law  relating  to  the 
building  of  bridges,  but  before  the  board  of 
commissioners  can  contract  for  the  construc- 
tion or  repair  of  such  a  bridge,  whether  it  be 
on  or  off  the  line  of  an  Improved  road,  it 
must  submit  the  question  of  the  expendi- 
ture to  the  qualified  voters  of  the  county; 
and,  if  a  majority  of  them  favor  the  proposi- 
tion, the  appropriation  may  be  made.  Laws 
1917,  c.  80,  1 6.  The  statute  providing  for  the 
building  of  hard-surfaced  roads  through  bene- 
fit districts  in  no  way  repeals  or  modifies  the 
requirement  that  a  majority  vote  of  the  elec- 
tors is.  necessary  to  the  appropriation  of  a 
bridge  costing  more  than  $25,000. 

Questions  are  raised  as  to  the  time  of  issu- 
ance of  the  bonds  for  the  Improved  roads. 
It  may  be  said  that  only  county  bonds  are  to 
be  issued,  and  county  officers  are  charged 
with  the  apportionment  of  the  burden  of  the 
bonds,  as  well  as  for  their  payment 

[I, 10]  There  is  some  contention  as  to  when 
the  bonds  may  be  prepared  and  issued.  It 
is  suggested  that  they  cannot  be  issued  until 
the  Improvement  Is  completed.  This  infer- 
ence is  drawn  from  the  provision  in  section 
5  of  chapter  246  of  the  Laws  of  1919,  which 
provides  that  after  the  completion  of  the 
improvement  the  apportionment  of  the  burden 
of  making  it  shall  be  made  and  a  hearing  of 
complaints  as  to  the  apportionment  Is  provid- . 
ed  for.  It  Is  the  apportionment  however, 
that  Is  to  be  made  after  the  completion  of 
the  improvement  The  provision  which  spe- 
cifically deals  with  the  issuance  of  bonds  is 
section  6  of  the  act  of  1919,  and  it  fixes  the 
time  for  the  issuance  of  bonds  after  the  esti- 
mates for  the  Improvement  have  been  made 
and  the  approximate  cost  determined.  This 
section,  it  will  be  observed,  is  an  amendment 
of  section  9,  chapter  265,  of  the  Laws  of  1917, 
which  provided  for  the  issuance  of  bonds 
after  the  completion  of  the  improvement  and 
the  change  In  the  statute,  so  as  to  provide 
for  their  issue  after  the  estimates  are  made, 
makes  clear  the  legislative  purpose  that 
bonds  may  be  Issued  before  the  improvement 
is  completed.  Another  provision  supporting 
that  view  is  the  one  which  authorizes  the 
board  to  issue  bonds  from  time  to  time  as 
they  may  be  required  upon  approved  esti- 
mates. The  proceeds  of  the  bonds  when 
issued  and  disposed  of  are  to  be  deposited 
with  the  county  treasurer  In  the  special  fund 
which  Is  provided  for  the  improvement 
Laws  1919,  e  246,  f  6.  The  bonds  may  there- 
fore be  issued  as  the  work  progresses,  taking 
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care,  of  coarse,  to  limit  the  payments  upon 

the  estimates,  so  as  to  protect  the  public  and 
see  that  the  remainder  of  the  fund  is  amply 
sufficient  to  complete  the  improvement  The 
preliminary  work,  including  the  expense  of 
the  survey  Is  a  part  of  the  improvement; 
and,  although  questioned,  there  can  be  no 
doubt  that  it  may  be  paid  out  of  the  special 
fund  provided  for  making  the  Improvement. 

It  is  insisted,  further,  that  the  provisions 
of  the  law  authorize  an  unreasonable  ex- 
penditure of  money  for  road  Improvements, 
and  it  is  said  that  if  all  the  roads  In  the 
county  are  improved  it  will  result  in  the  in- 
solvency of  the  municipality.  The  extent  of 
the  improvement  of  roads  Is  committed,  In 
part  at  least,  to  the  judgment  and  discretion 
of  the  county  commissioners,  who  are  elected 
by  the  people.  We  may  assume  that  these 
officers  will  not  be  unreasonable  In  the  exer- 
cise of  this  discretion.  We  may  assume  that 
petitioners  will  not  recklessly  initiate  im- 
provements, and,  further,  that  electors  will 
not  choose  commissioners  who  will  act  ex- 
travagently  or  unreasonably  in  authorizing 
Improvements.  At  any  rate,  the  question 
whether  there  should  be  additional  limita- 
tions on  the  mileage  of  roads  that  may  be 
improved,  and  the  obligations  that  may  be 
assumed  within  a  given  time,  is  a  question 
of  policy  with  which  the  Legislature,  and  not 
the  courts,  must  deal. 

[11]  We  see  no  ground  for  the  suggestion, 
and  only  a  suggestion  is  made,  that  the  stat- 
utes authorizing  these  Improvements  are  not 
due  process  of  law,  and  do  not  conform  with 
the  limitations  of  the  federal  Constitution. 

The  writ  of  mandamus  prayed  for  by  the 
plaintiff  will  be  issued. 

All  the  Justices  concurring. 


KLIPPEL  v.  WESTERN  UNION  TELE- 
GRAPH CO.    (No.  21876.) 

(Supreme  Court  of  Kansas.    Jan.  10,  1920.) 

(Bytlabu*  by  the  Court.) 

Commerce  <8=>28  —  Telegraphs  and  tele- 
phones <S=»54(6)— Message  between  points 

WITHIN  STATE  BOUTED  THHOUGH  POINT  WITH- 
OUT  STATE  IS  AN  INTEBSTATE  MESSAGE;  LIM- 
ITATION Or  TELEGRAPH  COMPANY'S  LIABILI- 
TY TO  AMOUNT  RECEIVED  FOB  SENDING  MES- 
SAGE 18  VALID. 

In  an  action  to  recover  damages  alleged  to 
have  been  caused  by  delay  in  delivering  an  tin- 
repeated  message,  sent  from  Greensburg,  Kan., 
to  Hutchinson,  Kan.,  it  was  shown  that  the  de- 
fendant sent  the  telegram  over  a  line  running 
from  Greensburg  through  the  Hutchinson  of- 
fice, to  Kansas  City,  Mo.,  where  it  was  relay- 
ed to  Hutchinson.  The  delay  in  delivering  the 
message  was  not  occasioned  by  the  manner  in 
which  it  was  routed.  The  practice  of  relaying 


such  messages  to  Kansas  City  had  obtained 
for  years,  because  Kansas  City  controls  the 
circuit  and  maintains  the  necessary  force  for 
proper  and  prompt  handling  of  such  telegrams. 
The  jury  found  that  the  message  was  transmit- 
ted in  the  regular,  usual,  and  customary  rout- 
ing employed  by  the  defendant  in  transmitting 
messages  between  the  place  of  origin  and  des- 
tination. Betd,  that  the  transmission  of  the 
message  was  an  interstate  transaction,  and  that 
a  rule  of  the  defendant  limiting  its  liability  on 
account  of  its  negligence  in  the  delivery  of  an 
interstate  message  to  the  amount  received  for 
sending  the  same  is  valid  and  binding.  Bailey 
v.  Tel.  Co.,  97  Kan.  619,  166  Pac.  716,  rehear- 
ing denied  99  Kan.  7,  160  Pac.  985;  Kirsch  v. 
Postal-Telegraph  Cable  Co.,  100  Kan.  250,  164 
Pac.  267:  Postal  Telegraph-Cable  Co.  v. 
Warren-Godwin  Lumber  Co.,  261  U.  S.  27,  40 
Sup.  Ct  69,  64  L.  Ea.  — . 

Johnston,  C.  J.,  dissenting. 

Appeal  from  District  Court,  Reno  County. 

Action  by  C  Klippel  against  the  Western 
Union  Telegraph  Company  for  delay  In  de- 
livering a  message.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed  and  re- 
manded, with  directions. 

Vermilion,  Evans,  Carey  &  Lilleston,  of 
Wichita,  and  Francis  R.  Stark,  of  New  York 
City,  for  appellant 

J.  S.  Simmons  and  K.  EC  Simmons,  both  of 
Hutchinson,  for  appellee. 

PORTER,  J.  The  plaintiff  brought  suit 
against  the  telegraph)  company  to  recover  for 
the  loss  of  a  doctor's  fee  which  he  alleged 
was  occasioned  by  delay  In  delivering  a  mes- 
sage sent  to  him  by  another  physician.  It 
was  an  unrepeated  message,  reading  as  fol- 
lows: 

"Greensburg,  Kas.  Oct  SO  1916 
"Dr.  0.  Klipple  Hutchinson  Kas. 

"Have  ambulance  meet  No.  34  Have  patient 
for  hospital.  Dr.  R.  H.  Miller." 

The  message  was  received  at  Hutchinson 
20  minutes  after  it  was  filed  at  Greensburg. 
Six  minutes  after  It  was  received  it  was 
taken  by  a  messenger  to  plaintiff's  office,  dur- 
ing plaintiff's  office  hours,  but  the  office  was 
closed,  and  the  message  was  not  delivered 
until  next  morning  at  8:06.  Plaintiff  claims 
that,  if  the  message  had  been  Immediately 
delivered  at  his  home  in  Hutchinson,  his 
wife  would  have  telephoned  to  where  he  was 
hunting  or  shooting  in  the  country  36  miles 
from  Hutchinson,  in  time  for  him  to  return 
to  Hutchinson  by  automobile  that  evening, 
meet  the  train,  and  get  the  patient,  and  that, 
as  he  testified,  he  would  have  charged  a  doc- 
tor's fee  "from  $1,500  to  $2,000  or  upwards," 
If  he  had  had  the  chance.  The  Jury  returned 
a  verdict  in  bis  favor  for  $900.  Judgment 
was  rendered  upon  the  verdict  and  the  de- 
fendant appeals. 


£=>For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexet 
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The  answer  alleged  that  the  receipt,  trans- 
mission, and  delivery  of  the  message  was  a 
part  of  interstate  commerce  and  was  gov- 
erned by  the  act  of  Congress  of  June  18, 1910 
(part  1,  36  U.  S.  Stats,  at  Large,  c.  309,  pp. 
639-544),  and  that,  by  the  defendant's  rule 
as  printed  upon  the  back  of  the  message,  its 
liability  was  limited  in  case  of  an  unrepeat- 
ed  message  to  the  charges  for  sending.  After 
filing  its  answer,  defendant  served  on  plain- 
tiff an  offer  to  confess  Judgment  for  an 
amount  in  excess  of  the  cost  of  transmitting 
the  message,  which  offer  the  plaintiff  re- 
jected. 

The  principal  question  involved  is  whether 
the  message  was  Interstate  commerce.  The 
distance  from  Oreensburg  to  Hutchinson  is 
approximately  85  miles.  The  defendant  has 
a  telegraph  line  running  from  Oreensburg  to 
Kansas  City,  Mo.,  through  the  Hutchinson 
office;  and  this  message,  In  going  from 
Oreensburg  to  Kansas  City,  passed  through 
the  Hutchinson  office  and  was  relayed  back 
from.  Kansas  City.  The  evidence  showed 
that  the  company  had  no  instrument  on  the 
Oreensburg  line  at  Hutchinson,  and  that 
there  was  no  place  about  that  office  at  which 
a  message  could  be  taken,  without  putting  an 
Instrument  on  this  wire.  The  practice  of 
relaying  such  messages  to  Kansas  City,  Mo., 
had  obtained  for  years  because  Kansas  City 
controls  the  circuit  and  maintains  a  neces- 
sary force  for  proper  and  prompt  handling 
of  telegrams  in  cases  of  that  kind.  An  em- 
ploye of  the  company  testified: 

"We  had  no  man  and  have  no  man  at  Hutch- 
inson sitting  on  the  Greensburg  wire;  Kan- 
sas City  has  a  man  sitting  on  the  Greensburg 
wire  all  the  time,  and  we  have  a  man  here  at 
Hutchinson  sitting  on  the  Kansas  City  wire  all 
the  time." 

There  is  no  contention  that  the  delay  in 
the  delivery  of  the  message  was  caused  by 
relaying  it  through  the  Kansas  City  office  to 
Hutchinson.  In  fact,  the  message  was  re- 
ceived at  Hutchinson  within  20  minutes  after 
it  was  filed  at  Greensburg,  and  6  minutes 
afterwards  was  taken  by  a  messenger  to  the 
plaintiff's  office.  The  delay  was  in  the  fail- 
ure of  the  company  to  deliver  the  message  at 
plaintiff's  residence.  The  Jury  made  a  find- 
ing to  the  effect  that  the  message  was  trans- 
mitted in  the  regular,  usual,  and  customary 
routing  employed  by  the  defendant  in  trans- 
mitting messages  from  Oreensburg  to  Hutch- 
inson. 

That  the  defendant,  if  the  message  was  in- 
terstate commerce,  is  entitled  to  the  protec- 
tion afforded  it  by  the  stipulation  in  ques- 
tion, is  settled  by  the  authorities.  Bailey  v. 
Western  Union  Tel.  Co.,  97  Kan.  619,  621, 
156  Pac.  716,  rehearing  denied  99  Kan.  7, 
160  Pac.  985;  Kirsch  v.  Postal  Telegraph 
Cable  Co.,  100  Kan.  250, 164  Pac.  267 ;  Gard- 
ner v.  Western  Union  Tel.  Co.,  231  Fed.  405, 
146  O.  C.  A.  399,  writ  of  certiorari  denied 


243  U.  S.  644,  87  Sup.  Ct  405,  61  L  Ed.  944; 
Western  Union  Tel.  Co.  v.  Brown,  234  U.  S. 
642,  34  Sup.  Ct  955,  58  I*  Ed.  1457. 

Was  the  message  Interstate  in  character  by 
reason  of  the  method  by  which  it  was  trans- 
mitted? 

The  case  of  Leibengood  v.  Railway  Co.,  83 
Kan.  25,  109  Pac.  988,  28  L.  R,  A.  (N.  S.)  985, 
involved  a  shipment  that  originated  In  Kan- 
sas, passed  out  of  Kansas  for  a  short  dis- 
tance into  Missouri,  then  back  to  its  destina- 
tion in  Kansas.  It  was  held  that  the  ship- 
ment wag  interstate  commerce.  It  was  said 
In  the  opinion: 

"The  route  of  carriage  was  out  of  the  state 
a  very  short  distance,  it  is  true,  but,  as  we 
have  seen,  the  shipment  is  to  be  treated  as  a 
unit,  and  the  rule  in  such  a  case  would  appear 
to  be  the  same  whether  the  act  of  transporta- 
tion was  outside  of  the  state  one  or  a  hun- 
dred miles."  83  Kan.  28,  109  Pac.  969,  28  L. 
R.  A.  (N.  8.)  985. 

The  decision  was  expressly  rested  upon  the 
ruling  in  the  case  of  Hanley  v.  Kansas  City 
Southern  Ry.  Co.,  187  U.  S.  617,  23  Sup. 
Ct  214,  47  I*  Ed.  333,  which  arose  over  a 
shipment  of  goods  on  a  through  bill  of 
lading,  from  a  point  in  Arkansas  to  another 
point  in  the  same  state,  over  a  road  which 
passed  a  short  distance  through  Indian 
Territory,  and  .where  the  Supreme  Court 
of  the  United  States  held  the  shipment  to  be 
interstate.  The  Leibengood  Case  was  decided 
in  1910,  and  followed,  as  we  have  Been,  the 
Hanley  Case.  The  Supreme  Court  of  Okla- 
homa followed  the  Leibengood  Case,  and  ap- 
plied the  doctrine  to  a  telegraph  case  on  all 
fours  with  the  one  at  bar.  A  message  was 
sent  from  Apache,  OkL,  to  Henrietta,  OkL, 
and  was  relayed  via  Wichita,  Kan.  It  was 
held  to  be  Interstate  commerce.  Western 
Union  Tel.  Co.  v.  Kaufman,  162  Pac.  708. 

The  Hanley  Case  was  again  followed  and 
approved  in  Kirby  v.  Railroad  Co.,  94  Kan. 
485,  146  Pac.  1183,  L.  R.  A.  1916B,  628,  and 
has  become  the  leading  case  upon  the  sub- 
ject. In  fact,  In  a  number  of  decisions  by 
state  courts  involving  the  precise  question 
now  before  us,  the  Hanley  Case  has  been 
held  to  be  controlling. 

In  Western  Union  Telegraph  Co.  v.  Lee,  174 
Ky.  210,  192  S.  W.  70,  Ann.  Cas.  1918C,  1026, 
It  was  held  that  a  telegraph  message  sent 
from  Lebanon,  Ky.,  to  May  field,  .Ky.,  but 
which  was  relayed  through  Nashville,  Tenn., 
en  route,  was  an  interstate  message.  The 
opinion  by  the  Court  of  Appeals  contains  an 
exhaustive  review  of  the  authorities.  It 
gives  to  the  Hanley  Case  the  credit  of  being 
the  leading  one  upon  the  subject  and  cites 
the  Leibengood  Case,  supra,  and  Kirby  v. 
Railroad  Co.,  supra,  in  support  of  the  con- 
trolling principle.   In  the  opinion  it  is  said: 

"And,  since  a  telegraph  company  carrying 
messages  occupies  the  same  relation  to  com- 
merce as  a  irarrier  of  goods  (W.  U.  TeL  Co. 


Digitized  by 


Google 


Kan.) 


KLIPPEL  v.  WESTERN  UNION  TELEGRAPH  CO. 

(186  P.) 


996 


v.  Texas,  106  U.  S.  460  [26  L.  Ed.  106?]),  it 
would  seem  to  necessarily  follow  that  the  prin- 
ciple announced  in  the  Hanley  Case  must  be 
applied  here,  since  the  passage  of  the  act  of 
1910;  and  that  the  message  sent  by  Lee  con- 
stituted interstate  commerce.  It  was  so  held 
under  precisely  similar  states  of  fact  in  the 
cases  of  Kaufman,  Boiling,  and  Mahone,  above 
cited.  Messages  sent  from  one  point  within  a 
state  to  another  like  point  but  passing  throagh 
a  portion  of  another  state  while  in  transit  have 
always  been  interstate  telegrams.  But  before 
Congress  took  control  of  the  subject  of  inter- 
state telegrams,  state  laws  could  incidentally 
affect  them;  since  the  act  of  1910,  they  can- 
not." 174  Ky.  224,  192  S.  W.  75,  Ann.  Cas. 
1818C,  1026. 

The  case  of  Taylor  v.  Western  Union  Tel. 
Co.,  199  Mo.  App.  624,  204  8.  W.  818,  arose 
on  precisely  similar  facts.  The  message  was 
filed  at  Kansas  City,  Mo.,  to  be  sent  to  Trip- 
lett,  Mo.  There  was  evidence  showing  that 
the  usual,  ordinary,  and  customary  way  of 
routing  messages  between  those  points  was 
through  a  relay  station  at  Omaha,  Neb.  The 
plaintiff's  evidence  showed  that  there  was  a 
Western  Union  wire  running  from  Kansas 
City  to  Brunswick,  Mo.,  and  one  from  Bruns- 
wick to  Trlplett,  and  that  a  message  could 
have  been  sent  that  way.  The  distance  from 
Kansas  City  to  Brunswick  is  about  90  miles 
and  from  Brunswick  to  Triplett  about  7 
miles,  while  it  is  200  miles  from  Triplett  to 
Omaha,  and  more  than  200  miles  from  Kan- 
sas City  to  Omaha.  In  the  opinion  the  court 
said: 

"Of  course,  the  fact  that  the  origin  and  des- 
tination of  the  message  was  in  the  state  of  Mis- 
souri did  not  make  the  message  an  intrastate 
one,  when  its  course  or  route  took  it  outside  of 
the  state"— citing  Hanley  v.  Kansas  City  South- 
ern Ry.  Co.,  supra;  Bateman  v.  Western  Union 
Tel.  Co.,  174  N.  C.  97,  93  S.  E.  467,  L.  R.  A. 
1918A,  803;  Western  Union  Tel.  Co.  v.  Kauf- 
man (Okl.)  162  Pac.  708;  Western  Union  Tel. 
Co.  v.  Boiling,  120  Va.  413,  91  S.  E.  154, 
Ann.  Cas.  1918C,  1036;  Western  Union  Tel. 
Co.  v.  Lee,  174  Ky.  210,  192  S.  W.  70,  Ann. 
Cas.  1918C,  1026;  Davis  v.  Western  Union 
Tel.  Co.,  198  Mo.  App.  692,  202  8.  W.  292/ 

Another  case  like  the  present  one  is  Berg 
v.  Western  Union  Tel.  Co.  (8.  O.)  96  8.  E 
248.  The  message  was  received  by  the  com- 
pany at  Charleston,  S.  C,  for  transmission 
to  Ridgeland,  S.  C,  and  was  sent  to  Savan- 
nah, Ga.,  where  It  was  relayed  and  then 
transmitted  to  Ridgeland.  It  was  held  to  be 
an  Interstate  message  within  the  Interstate 
commerce  act  of  1887  (24  Stat.  379),  as 
amended  by  the  act  of  1910. 

The  Virginia  Supreme  Court  of  Appeals 
had  the  same  question  before  it  In  Western 
Union  Tel.  Co.  v.  Boiling  (1917)  120  Va.  413, 
91  8.  E.  154,  Ann.  Cas.  1918C,  1036.  It  was 
held  that  the  transmission  of  a  telegram  be- 
tween two  points  within  the  state  over  a 
line  which  passes  out  of  the  state  and  re- 


quires relaying  the  message  outside  of  the 
state  is  Interstate  commerce.  In  the  opinion, 
after  citing  authorities  which  it  states  "are 
without  exception  cases  of  transportation  by 
common  carriers,"  the  opinion  proceeds: 

"Inasmuch,  however,  as  under  the  express 
provisions  of  the  act  to  regulate  commerce, 
telegraph  and  telephone  companies  are  com- 
mon carriers,  these  decided  cases  are  conclu- 
sive of  the  question  here  involved.  Since  the 
case  of  Hanley  v.  Kansas  City  Southern  R 
Co.,  187  U.  S.  617,  23  8.  Ct  214,  47  L.  Ed. 
333,  there  has  been  no  dissent  from  the  propo- 
sition that  although  the  point  of  shipment  and 
the  point  of  delivery  are  within  the  same  state, 
if  during  the  course  of  transportation  the  prop- 
erty passes  without  the  boundaries  of  the  state, 
such  a  shipment  is  interstate  commerce"— cit- 
ing many  authorities. 

.  In  the  Boiling  Case,  supra,  there  appeared 
to  be  no  means  of  transmitting  the  message 
except  through  a  relay  point  outside  the 
state,  but  in  the  companion  case  of  Western 
Union  Tel.  Co.  v.  Mahone,  120  Va.  42%  91 
S.  E.  157,  decided  the  same  day,  the  message 
involved  might  have  been  sent  to  the  point 
of  destination  without  leaving  the  state,  and 
the  court  held  that  there  was  no  substantial 
difference  between  the  two  cases. 

Since  the  case  at  bar  reached  this  court,  a 
case  which  arose  upon  a  similar  state  of 
facts  has  been  decided  by  the  highest  court 
of  Virginia.  Western  Union  TeL  Co.  v. 
Bowles,  98  S.  E.  645.  Bowles  deposited  a 
message  with  the  defendant  at  Bassett,  N.  C, 
to  be  transmitted  to  Martinsville  in  the  same 
state.  The  message  was  forwarded  to  a  re- 
lay station  at  Richmond,  Va.,  over  a  wire 
that  passed  through  the  destination,  Martins- 
ville, just  as  in  the  case  at  bar.  The  trans- 
mission of  the  message  was  held  to  be  inter- 
state. 

In  Bateman  v.  Tel.  Co.,  decided  by  the 
North  Carolina  court  in  1917,  an  action  was 
brought  to  recover  damages  for  mental  an- 
guish caused  by  delay  in  failing  to  properly 
transmit  and  deliver  to  plaintiff  a  death  mes- 
sage. The  telegraph  company  transmitted 
the  message  by  way  of  Norfolk,  Va.,  instead 
of  directly  to  Plymouth,  N.  C,  and  on  the 
trial  contended  that  the  sending  of  the  mes- 
sage was  a  transaction  in  Interstate  com- 
merce, and  should  be  governed  by  the  federal 
law  which  denies  recovery  for  mental  an- 
guish.  In  the  opinion  it  is  said: 

"We  are  of  opinion  that  it  was,  and  especial- 
ly so  if,  in  sending  the  message  via  Norfolk, 
Va.,  the  defendant  did  so  in  good  faith,  and  not 
for  the  purpose  merely  of  evading  the  law.  On 
the  face  of  the  transaction,  and  without  any 
suggestion  and  finding  of  a  fraudulent  purpose 
to  circumvent  the  law  and  acquire  the  protec- 
tion of  the  federal  principle  and  to  rid  itself 
of  the  contrary  rule  of  the  state  court,  it  Is 
an  interstate,  and  not  an  intrastate,  transac- 
tion. The  authorities  to  this  effect  are  very 
numerous  and  consistent.    Shelby  Ice  &  Fuel 
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Co.  v.  Ry.  Co.,  147  N.  C.  66  [60  8.  E.  721]. 
In  that  case  we  followed  Hanley  v.  Railroad, 
187  U.  8.  617  [23  Sup.  Ct  214,  47  L.  Ed.  333], 
which  finally  determined  the  question  in  favor 
of  the  view  that,  although  the  two  points  are 
in  the  same  state,  yet  if  in  the  transportation 
by  a  carrier  any  part  of  the  route  is  in  another 
state,  it  is  interstate  commerce."  Bateman  v. 
Tel.  Co.,  174  N.  C.  97,  98,  93  S.  E.  467,  468, 
L.  R.  A.  1918A,  803. 

The  court  quoted  and  adopted  the  rule 
stated  by  Justice  Field,  on  the  circuit,  in  P. 
C.  Steamship  Co.  v.  R.  R.  Com' re  (C.  C.)  9 
Sawyer,  253,  18  Fed.  10,  as  follows: 

"To  bring  the  transportation  within  the  con- 
trol of  the  state,  as  part  of  its  domestic  com- 
merce, the  subject  transported  must  be  within 
the  entire  voyage  under  the  exclusive  Jurisdic- 
tion of  the  state." 

As  in  the  case  at  bar,  the  Jury  In  the  North 
Carolina  case  made  a  finding  in  substance 
that  the  telegraph  company  acted  in  good 
faith  in  the  routing  of  the  message,  that  is, 
they  found  that  the  route  selected  by  the  de- 
fendant was  the  usual,  customary,  and  neces- 
sary one. 

As  suggested  by  the  defendant,  the  method 
of  transmission  in  this  case  was  not  isolated 
and  exceptional.  The  Jury  have  found  that  it 
was  the  regular,  usual,  and  customary  prac- 
tice ;  and  since  the  message  was,  in  fact,  con- 
veyed by  means  of  interstate  agencies,  which 
are  subject  to  the  Jurisdiction  of  the  inter- 
state, commerce  commission,  it  Is  clear  that 
the  commission  could,  if  it  saw  fit,  order  the 
practice  changed.  Whether  commerce  is  in- 
terstate or  intrastate  must  be  tested  by  the 
actual  transaction,  and  not  by  the  methods 
employed  in  transporting  the  property  or  In 
transmitting  telegraph  messages.  See  Kir- 
meyer  v.  State  of  Kansas,  236  U.  S.  568,  35 
Sup.  Ot  419,  59  L.  Ed.  721. 

It  Is  pointed  out  in  plaintiffs  brief  that  in 
no  case  cited  by  the  defendant  has  the  Su- 
preme Court  of  the  United  States  upheld  the 
validity  of  contracts  limiting  the  liability  of 
a  telegraph  company  upon  unrepeated  mes- 
sages. Since  this  case  was  submitted,  our 
attention  has  been  directed  to  a  decision  of 
the  Supreme  Court  of  the  United  States, 
handed  down  this  month,  and  which  Involved 
the  extent  of  the  liability  of  a  telegraph  com- 
pany for  delay  In  transmitting  an  unrepeated 
Interstate  message.  Postal  Telegraph-Cable 
Co.  v.  Warren-Godwin  Lumber  Co.  The  de- 
cision of  the  Supreme  Court  of  Mississippi 
holding  that  the  transmission  of  an  interstate 
message  was  not  affected  by  the  act  of  1910 
was  reversed.  In  the  opinion  which  was  de- 
livered by  Mr.  Chief  Justice  White,  the  court 
held  that  the  act  of  1910  was  intended  to 
place  the  control  of  telegraph  companies  un- 
der the  interstate  commerce  commission,  and 
that  it  subjected  "such  companies  as  to  their 
Interstate  business  to  the  rule  of  equality  and 
uniformity  of  rates  which  It  was  manifestly 


the  dominant  purpose  of  the  act  to  regulate 
commerce  to  establish,  a  purpose  which  would 
be  wholly  destroyed  If,  as  held  by  the  court 
below,  the  validity  of  contracts  made  by  tele- 
graph companies  as  to  their  interstate  com- 
merce business  continued  to  be  subjected  to 
the  control  of  divergent  and  It  may  be  con- 
flicting local  laws." 

The  opinion  quotes  with  approval  the  de- 
cision of  the  Interstate  Commerce  Commis- 
sion in  Clay  County  Produce  Co.  v.  Western 
Union  Telegraph  Co.,  44  Interst  Com.  Comn. 
R  670,  which  upheld  the  reasonableness  of  the 
provision  limiting  the  extent  of  the  liability 
of  telegraph  companies  for  mistakes  and  de- 
lays In  unrepeated  messages.  The  opinion 
then  proceeds: 

"But  we  need  pursue  the  subject  no  further, 
since,  if  not  technically  authoritatively  control- 
led, it  is  in  reason  persuasively  settled  by  the  de- 
cision of  the  Interstate  Commerce  Commission 
in  dealing  in  the  case  above  cited  with  the  very 
question  here  under  consideration  as  the  result 
of  the  power  conferred  by  the  act  of  Congress 
of  1910;  by  the  careful  opinion  of  the  Circuit 
Court  of  Appeals  of  the  Eighth  Circuit  dealing 
with  the  same  subject  (Gardiner  v.  Western 
Union  Telegraph  Company,  231  Fed.  406,  145 
O.  C.  A.  399);  and  by  the  numerous  and  con- 
clusive opinions  of  state  courts  of  last  resort 
which  in  considering  the  act  of  1910  from  va- 
rious points  of  view  reached  the  conclusion  that 
that  act  was  an  exertion  by  Congress  of  its 
authority  to  bring  under  federal  control  the  in- 
terstate business  of  telegraph  companies  and 
therefore  was  an  occupation  of  the  field  by 
Congress  which  excluded  state  action." 

Among  the  decisions  by  state  courts  cited 
with  approval  are  Bailey  v.  Western  Union 
Tel.  Co.,  97  Kan.  619,  156  Pac.  716,  and  two 
others  from  which  we  have  quoted  at  some 
length,  Bateman  Western  Union  Tel.-Co., 
supra,  and  Western  Union  Tel.  Co.  v.  Lee, 
supra,  involving  messages  relayed  as  In  the 
present  case.  It  may  be  said  that  the  opin- 
ion merely  approves  the  conclusion  reached  in 
the  Bateman  and  Lee  cases  to  the  effect  that 
Congress  has  occupied  the  field  and  thereby 
excluded  state  action,  and  that  It  does  not  go 
to  the  extent  of  approving  the  doctrine  that 
messages  transmitted  as  one  In  the  case  at 
bar  are  interstate.  However  that  may  be, 
the  conclusion  reached  by  the  majority  of  the 
court  is  that,  since  the  act  of  Congress  of 
1910,  the  principle  applied  In  Hanley  v. 
Kansas  City  Southern  R.  Co.,  187  U.  S.  617, 
23  Sup.  Ct  214,  47  L.  Ed.  333,  followed  and 
approved  in  the  Leibengood  and  Klrby  cases, 
supra,-  applies  to  the  transmission  of  tele- 
graphic messages,  and  that  at  least,  in  a  case 
where  it  Is  established  that  In  the  regular, 
usual,  and  customary  practice  the  message 
was  relayed  as  In  the  case  at  bar,  its  trans- 
mission becomes  interstate.  The  defenses  set 
up  in  the  answer  are  therefore  available  to 
the  defendant  Bailey  v.  Western  Union  TeL 
Co.,  97  Kan.  619, 156  Pac.  716,  L.  R.  A.  1916D, 
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260,  164  Pac.  267. 

The  Judgment  Is  reversed,  and  the  cause  re- 
manded, with  directions  to  enter  judgment 
for  the  defendant. 

BURCH,  MASON,  WEST,  MARSHALL, 
and  DAWSON,  JJ.,  concurring. 
JOHNSTON,  0.  J.,  dissenting. 


NAFTZGER  v.  BUSER  et  al.   (No.  22413.) 

(Supreme  Court  of  Kansas.   Jan.  10,  1920. 
Rehearing  Denied  Feb.  11,  1920.) 

(Syllabus  bv  **«  Court.) 

Bills  and  notes  <®=>36— Evidence  e3=»420(3) 
—  Construction  or  instrument  as  abso- 
lute PROMISE  TO  PAT  MONET;  PAROL  EVI- 
DENCE INADMISSIBLE  TO  SHOW  THAT  OBLI- 
GATION IN  TERMS  ABSOLUTE  WAS  CONDITION- 
AL. 

The  terms  of  a  written  instrument  consid- 
ered, and  held  to  express  an  absolnte  obliga- 
tion to  pay  money  within  a  reasonable  time 
implied  by  law.  geld,  further,  the  terms  of 
the  instrument  could  not  be  contradicted  by 
parol  evidence  to  the  effect  that  the  obliga- 
tion was  conditional. 

Appeal  from  District  Court,  Sedgwick 
County. 

Action  by  L.  S.  Naftzger  against  H.  J. 
Buser  and  C.  J.  Carney,  copartners  as  Buser 
&  Carney.  Judgment  for  plaintiff,  and  de- 
fendants appeal.  Affirmed. 

Wit.  Keith  and  W.  D.  Jochems,  both  of 
Wichita,  for  appellants. 

Glen  Porter  and  Dale,  Amldon,  Buckland 
&  Hart,  all  of  Wichita,  for  appellee. 

BURCH,  J.  The  action  was  one  to  recover 
the  sum  of  money  stated  In  a  written  Instru- 
ment containing  the  defendants'  promise  lo 
pay.  The  plaintiff  recovered,  and  the  defend- 
ants appeal. 

The  instrument  sued  on  reads  as  follows: 

"Wichita,  Kansas,  October  26, 1917. 

"The  following  note  is  given  to  cover  bal- 
ance of  payment  on  112,000  shares  of  stock  in 
the  Wichita  Independent  Consolidated  Compa- 
nies at  fifteen  cents  per  share,  and  is  to  be 
paid  as  thp  stock  is  resold  by  Buser  &  Carney: 

"On  demand  we  promise  to  pay  L.  S.  Naftz- 
ger,  his  heirs  or  assigns,  fifteen  thousand  eight 
hundred  dollars  ($15,800),  without  interest, 
payments  to  be  made  from  time  to  time  as  the 
stock  is  resold,  the  stock  being  held  in  escrow 
in  our  office  pending  sale  by  us. 

"[Signed]  Buser  &  Carney. 

"H.  J.  Buser." 

The  petition  set  forth  facts  showing  matur- 
ity of  the  instrument  by  expiration  of  a  rea- 
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sonable  time  in  which  to  sell  the  stock.  The 
answers  were  general  denials.  At  the  trial 
the  only  question  of  importance  was  whether 
or  not  the  instrument  was  in  fact  what  It 
purported  to  be.  The  defendants  contended 
the  instrument  was  a  mere  memorandum 
and  receipt  "to  cover  the  terms  of  an  oral 
agreement,"  to  the  effect  that,  In  considera- 
tion of  the  purchase  from  the  plaintiff  of 
part  of  the  shares  and  payment  of  $1,000 
therefor  by  the  defendants,  the  plaintiff 
granted  the  defendants  an  option  to  sell  the 
remainder  of  the  shares  on  a  brokerage  basis 
which  would  net  the  plaintiff  15  cents  per 
share  and  allow  the  defendants  a  commission, 
and  that  the  stock  was  delivered  to  the  de- 
fendants on  "the  express  understanding  and 
agreement"  that  the  defendants  were  not  to 
be  liable  to  the  plaintiff  for  the  money  men- 
tioned in  the  instrument,  except  on  the  hap- 
pening of  a  contingency,  namely,  a  sale  of  the 
stock  at  a  price  of  15  cents  or  better  per 
share.  Evidence  to  sustain  this  contention 
was  offered  and  rejected,  and  permission  to 
amend  the  answers  to  present  the  contention 
was  refused.  The  defendants  having  made 
admissions  in  their  testimony  sufficient  to 
show  maturity  of  the  paper,  the  court  took 
the  case  from  the  jury  and  rendered  judgment 
for  the  plaintiff. 

The  instrument  expresses  an  obligation  to 
pay  which  is  not  itself  conditional  or  con- 
tingent. Time  of  payment  alone  is  uncertain, 
and  the  law  In  such  cases  supports,  Instead  of 
defeats  the  obligation  by  Implying  a  reason- 
able time.  With  time  of  payment  thus  fixed, 
the  instrument  Is  definite  and  complete,  and 
discloses  an  absolute  liability  which  could  not 
be  defeated  by  parol  evidence  of  conditional 
liability.  The  cases  In  which  written  obliga- 
tions were  not  permitted  to  be  whittled  down, 
or  overthrown,  or  converted  Into  something 
else  by  parol  evidence  of  contradictory  agree- 
ments between  the  parties  are  so  numerous 
that  citation  is  not  necessary. 

The  defendants  say  the  writing  is  ambig- 
uous, and  consequently  parol  evidence  was  re- 
ceivable to  remove  the  ambiguity.  The  opin- 
ion in  the  case  of  Greens  tree  t  v.  Cheatum, 
99  Kan.  290,  161  Pac.  596,  is  quoted  as  fol- 
lows: 


"The  intention  of  the  parties  as  evidenced  by 
their  agreement  and  the  attending  circumstanc- 
es must  determine  whether  the  debt  is  contin- 
gent or  absolute."   99  Kan.  292,  161  Pac.  597. 

In  the  case  of  Railway  Co.  v.  Truskett,  67 
Kan.  26,  34,  72  Pac.  562,  this  court  observed 
that  mere  assertion  by  a  party  to  a  written 
contract  that  uncertainties  and  ambiguities 
exist  In  It  will  serve  no  purpose  when,  by 
perusal  of  the  writing,  the  court  can  find 
no  equivocal  language  employed. 

There  is  no  uncertainty*  in  the  instrument 
sued  on,  except  that  already  considered.  The 
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quotation,  however,  may  be  accepted  as  pat 
The  agreement  referred  to  Is  the  written 
agreement,  when  the  parties  have  reduced 
their  negotiations  to  writing,  and  attending 
circumstances  do  not  embrace  oral  stipula- 
tions which  would  nullify  the  written  terms, 
instead  of  elucidate  their  meaning. 

In  this  Instance  there  was  evidence  of  at- 
tending circumstances  of  the  kind  contem- 
plated by  the  quotation.  The  stock  was 
owned  by  Naftzger.  Buser  and  Naf tzger  had 
a  conversation  relating  .to  the  subject  of  the 
contract  at  Naftzger's  bank  in  Wichita.  Bu- 
eer  left  the  bank,  went  to  bis  own  office  two 
blocks  away,  had  the  instrument  prepared, 
and  signed  it  He  returned  to  the  bank,  had 
a  conversation  with  Naftzger,  delivered  the 
signed  Instrument  to  Naftzger,  received  the 
stock,  and  took  it  away  with  him.  At  that 
time  there  was  a  market  for  the  stock.  Naft- 
zger could  have  sold  it  to  others,  but  Buser, 
who  already  owned  4,000,000  shares,  wanted 
to  keep  it  off  the  market  and  boost  the  price 
to  30.  cents  per  share. 

The  defendants  cite  the  case  of  Bartholomew 
v.  Fell,  92  Kan.  64,  139  Pac  1016,  in  which 
parol  evidence  was  offered,  not  to  contradict 
the  instrument  but  to  show  that,  although 
delivered,  it  was  not  to  take  effect  except  on 
the  happening  of  a  future  event.  The  defend- 
ants also  cite  the  case  of  Burke  v.  Dulaney, 
163  U.  S.  228,  14  Sup.  Ct.  816,  38  I*  Ed.  698, 
involving  conditional  delivery,  and  other  cas- 
es of  like  tenor.  A  clear  distinction  result's 
from  these  facte.  In  the  cited  cases  the 
parol  evidence  tended  to  prove  that  while 
the  form  of  a  written  contract  existed,  no 
engagement  was  in  fact  ever  concluded,  en- 
titling the  person  claiming  the  benefit  of  the 
instrument  to  enforce  its  stipulations.  In 
the  present  case  there  is  no  dispute  that  a 
binding  contract  was  made,  which  took  effect 
when  Buser  delivered  the  signed  instrument 
to  Naftzger  and  walked  away  with  the  stock. 
The  dispute  relates  to  what  the  agreement 
was.  The  parties  have  made  a  written  me- 
morial of  it,  and  proof  of  conversation  which 
would  impeach  the  writing  is  not  admissible. 

The  judgment  of  the  district  court  is  af- 
firmed. 

All  the  Justices  concurring. 


HURD  v.  PENN  MUT.  LIFE  INS.  CO.  et  al. 
(Nos.  22309,  22512.) 

(Supreme  Court  of  Kansas.    Jan.  10,  1920.) 

(BvUabui  by  the  Court.) 
1.  Insurance   <s=»784(2)  —  Proceeding  to 

CHANGE  BENEFICIARY  NOT  COMPLETED  DUB- 
INO  INSURED'S  LIFE  DID  NOT  EFFECT  CHANGE. 

The  insured,  who  by  the  terms  of  a  life  in- 
surance policy  retained  a  right  to  change  the 


beneficiary  by  a  prescribed  method  which  in- 
cluded an  indorsement  on  the  policy,  presented 
to  the  company  a  writing  expressing  his  desire 
to  make  the  insurance  payable  to  his  estate, 
and  also  to  surrender  all  claims  on  payment  of 
the  amount  provided  in  that  contingency.  Be- 
cause of  the  loss  of  the  policy  the  company 
required  an  indemnifying  bond  as  a  condition 
to  its  taking  favorable  action  on  such  applica- 
tion. While  negotiations  were  pending  with 
reference  thereto  the  insured  died,  without  the 
bond  having  been  given.  In  a  contest  between 
the  original  beneficiary  and  the  administrator 
of  the  insured  it  is  held  that  inasmuch  as  the 
requisite  steps  to  that  end  had  not  been  taken, 
and  the  company  had  not  acquiesced  in  or  rec- 
ognized any  change  of  beneficiary  during  the 
life  of  the  insured,  none  had  taken  place,  and 
the  original  beneficiary  was  entitled  to  the  pro- 
ceeds of  the  policy. 

2.  Insurance  «=>151(2),  585(4)— Policy  and 
-  application  made  pabt  thereof  are  to  be 
construed  together;  rights  of  insured's 
wife  and  daughter  under  policy  payable 
in  installments  stated. 
Where  a  written  application  for  life  insur- 
ance is  made  a  part  of  the  policy  issued  there- 
on, the  two  are  to  be  construed  as  parts  of  a 
single  contract  and  any  seeming  conflict  between 
them  is  to  be  reconciled,  if  that  result  can  be 
accomplished  by  any  interpretation  to  which 
they  are  fairly  open.  Where  such  a  policy  is 
payable  in  installments  and  on  its  face  desig-  . 
nates  the  wife  of  the  insured  as  the  beneficiary, 
while  the  application  provides  that  on  the  death 
of  the  wife  the  remaining  installments  (hall  be 
paid  to  his  daughter,  effect  is  to  be  given  to 
both  provisions  by  allowing  the  wife  to  recover 
the  payments  accruing  up  to  the  time  of  her 
death,  and  the  daughter  the  remainder. 

Appeal  from  District  Court  Shawnee 
County. 

Action  by  May  Agnes  Hurd,  administratrix 
with  the  will  annexed  of  the  estate  of  Jennie 
E.  Pinkney,  deceased,  against  the  Penn  Mu- 
tual Life  Insurance  Company  and 'William 
J.  Miller,  administrator  of  the  estate  of  Ar- 
thur E.  Pinkney,  deceased,  and  another,  in 
which  Helen  P.  Bacon  interpleaded  as  claim- 
ant. Judgment  for  plaintiff,  demurrer  to 
the  pleadings  of  the  interpleader  was  sus- 
tained, and  Interpleader  and  William  J.  Mil- 
ler each  appeal.  Judgment  for  plaintiff  af- 
firmed in  part  and  order  sustaining  demurrer 
reversed,  and  cause  remanded,  with  direc- 
tions. 

Z.  T.  Hazen,  Hugh  McFarland,  and  J.  D. 
M.  Hamilton,  all  of  Topeka,  for  appellants, 

E.  A.  Austin,  R.  W.  Blair,  and  T.  M.  Lil- 
lard,  all  of  Topeka,  for  appellee. 

MASON,  J.  In  an  action  upon  a  policy 
issued  by  the  Penn  Mutual  Insurance  Com- 
pany to  Arthur  E.  Pinkney,  the  company 
defended  upon  the  ground  that  the  insured 
in  his  lifetime  had  exercised  an  option  to  ac- 
cept the  surrender  value.  The  district  court 
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having  decided  against  this  defense,  the  com- 
pany did  not  appeal,  bnt  acquiesced  In  the 
judgment  and  paid  into  court  the  amount  due 
on  the  policy,  for  which  there  were  several 
claimants.  In  virtue  of  the  fact  that  the 
policy  named  as  beneficiary  Jennie  E.  Pink- 
ney,  the  wife  of  the  Insured,  who  survived 
him  about  two  years,  her  administratrix 
claims  it.  Helen  P.  Bacon,  the  daughter  of 
the  Insured  by  a  prior  marriage,  claims  a 
portion  of  it  on  the  ground  that  in  the  appli- 
cation for  the  Insurance,  which  was  expressly 
made  a  part  of  the  policy,  she  was  named  as 
a  beneficiary  in  the  event  of  the  death  of  Mrs. 
Pinkney  before  payment  had  been  completed. 
The  administrator  of  the  insured  claims  the 
whole  amount  on  the  ground  that  the  bene- 
ficiary had  been  changed  so  that  the  pol- 
icy had  become  payable  to  Pinkney's  estate. 
The  trial  court  held  upon  the  evidence  (which 
was  all  in  writing)  that  no  change  of  bene- 
ficiary had  been  made,  sustained  a  demurrer 
to  the  pleading  of  Mrs.  Bacon,  and  rendered 
Judgment  in  favor  of  the  administratrix  of 
Mrs.  Pinkney.  Mrs.  Bacon  and  the  adminis- 
trator of  the  Insured  each  appeal. 

[1]  1.  Too  policy  was  issued  January  26, 
1912.  It  permitted  a  change  of  beneficiary 
if  made  in  writing  and  indorsed  thereon 
by  the  company  at  its  home  office.  On  March 
9, 1915,  Pinkney  presented  to  the  company  a 
writing  declaring  that  he  changed  the  bene- 
ficiary and  made  the  policy  payable  to  his 
estate,  and  purporting  to  release  all  claims 
under  it  in  consideration  of  the  payment  of 
its  surrender  value  to  one  of  his  creditors. 
The  policy  at  that  time  had  been  lost,  and 
therefore  the  corporation,  as  a  condition  to 
acting  In  accordance  with  the  application, 
made  the  requirement  that  Pinkney  should 
give  an  indemnity  bond.  On  April  13,  1915, 
while  negotiations  with  respect  thereto  were 
still  pending^  Pinkney  died  without  the  bond 
having  been  given. 

Pinkney's  administrator  contends  that,  not- 
withstanding the  failure  of  the  attempt  to 
cash  in  the  policy  at  its  surrender  value,  the 
part  of  the  writing  declaring  a  change  of 
beneficiary  should  be  treated  as  an  independ- 
ent matter,  and  should  be  given  effect  be- 
cause the  insured  bad  a  right  to  make  such 
a  change,  and  had  (in  view  of  the  loss  of 
the  policy)  done  all  that  he  could  to  accom- 
plish the  purpose,  and  that  only  the  company, 
and  not  the  original  beneficiary,  could  com- 
plain of  the  omission  of  any  of  the  steps 
prescribed  In  the  policy.  Language  is  used 
in  the  syllabus  of  a  Kansas  case  (Tltsworth 
v.  Tltsworth,  40  Kan.  5T1,  20  Pac.  213)  ap- 
parently supporting  the  latter  part  of  this 
contention,  and  in  conflict  with  the  weight 
of  'authority  on  the  subject  (note  2  A.  L.  R. 
1682).  That  language,  however,  must  be  in- 
terpreted in  view  of  the  facts  to  which  it  was 
applied.  There  an  insurance  association  dur- 


ing the  lifetime  of  the  Insured  had  accepted 
and  acted  upon  his  application  for  a  change 
of  beneficiary,  granted  It,  made  the  change, 
and  issued  a  new  certificate.  On  being  sued 
by  both  claimants  the  association  paid  the 
money  Into  court  for  the  benefit  of  whichever 
should  prevail.  In  that  situation  It  was  held 
that  the  original  beneficiary  had  no  standing 
to  attack  the  validity  of  the  change  on  the 
ground  that  it  had  not  been  made  in  accord- 
ance with  the  rules  of  the  association.  The 
decision  would  perhaps  be  in  point  here  it 
the  company  during  Pinkney's  life  bad  un- 
conditionally acquiesced  in  the  change  of  ben- 
eficiaries, and  had  made  the  requirement  for 
an  Indemnity  bond  solely  with  reference  to 
the  application  for  the  payment  of  the  sur- 
render value.  A  part  of  the  evidence  tends 
to  support  that  hypothesis,  but  on  the  whole 
record  it  is  seen  to  be  untenable.  The  writ- 
ing referred  to  (the  application  for  a  change 
of  beneficiary  and  for  a  surrender  of  the 
policy)  bore  an  approval  by  an  assistant  ac- 
tuary dated  March  17,  1915,  but  that  officer 
testified  that  this  simply  indicated  that  the 
execution  of  the  paper  was  correct  and  satis- 
factory. The  signature  of  the  second  vice 
president  also  appears  on  the  document,  but 
there  is  nothing  to  show  that  it  was  not  at- 
tached after  Pinkney's  death.  Moreover,  the 
correspondence  shows  that  the  requirement 
of  a  bond  was  never  withdrawn  or  satisfied, 
and  was  insisted  upon  after  the  date  named. 
The  assistant  actuary  testified  that  according 
to  the  company's  records  the  policy  stood  pay- 
able to  the  Insured,  and  in  case  he  wanted 
it  payable  to  the  original  beneficiary  addi- 
tional papers  would  have  been  required  to 
change  It  back.  This,  however,  was  a  mere 
conclusion  of  the  witness,  expressed  at  a  time 
when  the  company  was  trying  to  have  effect 
given  to  the  attempted  surrender.  In  a  let- 
ter written  from  the  home  office  on  May  7, 
1915,  to  the  Chicago  agency  it  was  said: 

"In  our  opinion  the  change  of  beneficiary 
when  the  surrender  for  the  cash  value  was  ex- 
ecuted under  the  date  of  March  9,  1915,  where- 
by the  policy  became  payable  to  the  insured 
for  the  purpose  of  securing  the  cash  value  of 
1558.37  to  Vail  &  Sons,  is  effective.  If  we 
are  to  question  this  transfer,  however,  then  title 
for  such  an  amount  as  you  might  settle  for  in 
order  to  avoid  a  lawsuit  would  vest  in  Jennie 
E.  Pinkney,  widow  of  the  insured,  so  that  in  any 
event  the  estate  would  not  have  any  claim  to 
any  portion  of  the  proceeds  of  this  policy." 

The  assistant  actuary  also  made  this  state- 
ment while  on  the  stand: 

"Under  date  of  March  9,  1915,  our  record 
shows  the  beneficiary  was  changed  by  the  In- 
sured unto  his  estate  as  by  power  reserved." 

This  was  literally  true,  but  so  worded  as  to 
be  capable  of  conveying  a  wrong  impression. 
The  record  to  which  reference  was  made 
did  Indeed  recite  that  the  change  of  bene- 
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fl clary  (together  with  the  surrender  of  the 
policy)  .was  effected  on  March  9,  1916,  but 
the  entry  Itself  was  made,  as  Its  own  terms 
showed,  more  than  six  months  later.  There 
Is  nothing  In  the  record  to  bear  out  the  idea 
that  the  company  treated  the  application  of 
the  Insured  as  embracing  two  distinct  mat- 
ters, and  recognized  the  change  of  benefi- 
ciaries as  accomplished,  while  demanding  a 
bond  before  the  surrender  of  the  policy  should 
be  effective.  The  language  of  the  letter  just 
quoted  indicates  the  contrary  attitude.  The 
requirement  that  an  indemnity  bond  should 
be  given  appears  to  have  applied  to  the  mat- 
ter of  the  change  of  beneficiary  as  well  as 
to  that  of  the  surrender  of  the  policy.  The 
fact  in  that  regard  could  probably  have  been 
set  at  rest  if  the  form  of  the  bond  submitted 
by  the  company  for  execution  had  been 
shown,  but  the  document  Itself  was  not  pro- 
duced, nor  was  Its  absence  accounted  for, 
and  no  evidence  of  its  contents  was  given. 
The  burden  of  proof  in  this  regard  lay  upon 
him  who  asserted,  rather  than  upon  the  par- 
ty denying,  that  a  change  of  beneficiary  had 
been  effected. 

Whatever  else  it  was  necessary  for  the 
Insured  to  do,  in  view  of  the  loss  of  the 
policy,  to  effect  a  change  of  beneficiary,  it 
is  clear  that  he  must  In  some  unambiguous 
way  express  to  the  company  his  desire  there- 
for. The  words  relating  to  that  matter  were 
incorporated  in  the  blank  application  for  the 
surrender  value  by  the  use  of  a  rubber  stamp, 
and  were:  "I  change  the  beneficiary  of  this 
policy  and  make  it  payable  to  my  estate." 
They  purported  to  be  self-executing,  but  must 
be  interpreted  In  view  of  the  fact  that  they 
were  selected  by  the  company,  and  their  im- 
mediate purpose,  was  to  do  away  with  the 
rights  of  the  original  beneficiary,  so  that  her 
consent  to  the  surrender  should  not  be  neces- 
sary. They  were  conclusive  evidence  that 
the  insured  desired  a  change  of  beneficiary  if 
the  policy  was  to  be  surrendered  and  the  pro- 
ceeds paid  to  his  creditors.  But  they,  did 
not  prove,  and  indeed  gave  no  fair  reason 
to  believe,  that  he  desired  such  change  as 
a  separate  and  distinct  matter;  that,  if  he 
had  known  that  his  effort  to  realize  the 
present  value  was  to  be  defeated  and  the 
policy  was  to  be  continued  in  force,  he  would 
still  have  preferred  to  have  the  proceeds  at 
his  death  paid  to  his  administrator  Instead 
of  to  his  widow.  The  fact  that  he  applied  at 
the  same  time  and  by  one  writing  for  two 
changes  in  the  existing  status,  one  being 
necessary  if  the  other  was  to  be  effected, 
creates  no  presumption  that  he  desired  the 
first  for  its  own  sake. 

[2]  2.  The  application  for  the  insurance 
was  mude  upon  one  of  the  company's  printed 
forms.  The  questions  to  be  answered  by  the 
appliuibt  were  arranged  in  one  column  in 
groups,  each  group  being  designated  by  a 


figure,  and  each  separate  question  by  a  let- 
ter. Blanks  were  left  in  a  second  column 
for  the  answers,  which  were  sometimes  print- 
ed in  part  The  question  designated  as  3A 
read:  "Give  the  name  and  post  office  ad- 
dress of  the  person  for  whose  benefit  the 
insurance  is  proposed  in  the  event  of  your 
death."    In  the  corresponding  place  In  the 

second  column  was  printed  "A.  

If  the  said  beneficiary  outlives  me ;  otherwise 
to  my  estate."  In  the  blank  just  indicated 
were  written  the  words:  "Jennie  IS.  Pinkney, 
Kansas  City,  Mo."  At  the  foot  of  the  appli- 
cant's questionnaire,  below  his  signature,  two 
footnotes  were  written,  the  second  read- 
ing: "*3A.  After  death  of  ben.,  remaining 
installments  to  my  daughter,  Helen  Bacon, 
wife  of  Chas.  M.  Bacon,  Chicago."  The  pol- 
icy began  with  the  clause:  "In  consideration 
of  the  application  for  the  trust  certificate 
policy,  which  is  made  a  part  hereof."  The 
beneficiary  was  thus  designated :  "Jennie  B. 
Pinkney,  his  wife,  if  she  survive  ;  oth- 
wise  to  his  executors,  administrators,  or  as- 
signs." The  payments  in  the  event  of  Pink- 
ney's  death  were  to  be  made  in  quarterly  in- 
stallments of  $187.60  each,  extending  oyer 
a  period  of  twenty  years,  no  beneficiary 
having  power  of  commutation,  although  In 
case  of  the  death  of  the  person  to  whom  the 
installments  were  payable  an  option  of  com- 
muting was  given  to  the  legal  representatives 
of  such  person. 

We  regard  the  provision  that  the  applica- 
tion is  made  a  part  of  the  policy  as  requir- 
ing the  two  writings  to  be  treated  as  portions 
of  a  single  contract,  and  any  seeming  incon- 
sistency to  be  resolved  by  the  aid  of  all  the 
light  shed  upon  the  real  Intention  of  the  par- 
ties by  the  consideration  of  everything  found 
in  either  which  is  pertinent  to  the  matter. 
If  the  policy  stood  alone — that  Is,  If  the 
application  were  not  made  a  part  of  it- 
there  would  be  no  doubt  that  the  wife  of 
the  insured  was  the  sole  beneficiary,  and 
that,  if  she  died  after  him,  and  before  the 
full  payment  had  been  made,  any  remaining 
amount  would  go  to  her  administratrix  if 
she  died  intestate  without  having  made  a 
transfer.  But  to  give  this  effect  to  the  docu- 
ment as  it  stands  would  be  to  Ignore  the 
terms  of  the  application,  which  provides  in 
as  -explicit  language  as  could  be  employed 
that  in  such  a  situation  the  remaining  pay- 
ments should  be  made  to  Mrs.  Bacon,  the 
daughter  of  the  insured.  There  is  no  abso- 
lute and  Irreconcilable  conflict  between  the 
two  portions  of  the  contract  Effect  can  be 
given  to  every  provision  of  both.  The  policy, 
exclusive  of  the  application,  does  not  ex- 
pressly say  that  installments  accruing  after 
the  death  of  Mrs.  Pinkney  shall  be  payable 
to  her  administrator.  She  could  personally 
have  the  benefit  only  of  such  Installments  as 
should  mature  during  her  lifetime.  The  add- 
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ed  provision  of  the  application  making  these 
subsequent  Installments  payable  to  Mrs.  Ba- 
con does  not  contradict  the  other  terms  of 
the  contract;  it  supplements  them;  it  at 
most  qualifies  them.  It  gives  a  specific  and 
express  direction  concerning  a  matter  which 
otherwise  would  be  controlled  by  general  and 
Implied  provisions.  If  Plnkney's  widow  had 
outlived  him  by  20  years,  she  would  have 
been  entitled  to  all  the  proceeds  of  the  pol- 
icy, and  there  would  have  been  no  need  to 
look  beyond  the  broad  language  embodied  in 
the  first  page  of  the  contract.  Her  death 
within  that  period  gave  opportunity  to  apply 
the  special  proviso  elsewhere  found  framed 
to  meet  that  contingency. 

It  is  true,  as  contended  by  the  appellee, 
that  a  duty  rested  on  the  insured,  if  he  dis- 
covered that  the  policy  given  him  did  not 
comply  with  his  application,  to  advise  the 
company  of  the  fact,  If  he  did  not  choose 
to  abide  by  the  change.  But  with  the  appli- 
cation made  a  part  of  the  contract  it  cannot 
be  said  that  he  was  bound  to  look  only  to 
the  face  of  the  policy,  or  to  act  upon  the 
theory  that  there  was  a  conflict  between  it 
and  the  attached  portion. 

In  the  argument  in  support  of  the  view 
which  was  taken  by  the  trial  court  that  the 
administratrix  of  Mrs.  Pinbney  wan  entitled 
to  the  whole  proceeds  of  the  policy,  much 
reliance  is  placed  upon  Burt  v.  Burt,  218 
Pa.  198,  67  Atl.  210,  11  Ann.  Gas.  708.  There 
a  similar  policy  was  on  its  face  made  pay- 
able to  the  insured,  his  executors,  admin- 
istrators, or  assigns.  The  application,  which 
was  made  a  part  of  the  policy,  designated 
the  beneficiary  in  these  words:  "Self  if 
living;  if  not,  equally  divide  among  my  2 
nephews,  2  nieces,  Flora  Burt,  John  Bart, 
Jr.,  Maggie  Burt,  Wm.  Burt,  Jr.,  children  of 
John  T.  Burt"  The  insured  died  before 
the  maturity  of  the  policy,  and  the  trial  court 
held  that  the  beneficiaries  named  in  the  ap- 
plication were  entitled  to  Its  proceeds.  The 
judgment  was  reversed  on  appeal,  one  jus- 
tice out  of  five  dissenting.  That  decision  was 
rendered  in  1907,  and,  as  the  Penn  Mutual 
Company  is  a  Pennsylvania  corporation,  the 
suggestion  is  made  that  the  interpretation  of 
the  present  policy  is  controlled  by  it.  The 
construction  of  the  contract  does  not  involve 
the  application  of  any  local  law,  but  the 
ascertainment  of  the  real  intention  of  the 
parties.  Moreover,  we  do  not  regard  the 
case  as  directly  in  point,  because  there  an 
absolute  conflict  existed  between  the  policy 
and  the  application,  while  here,  as  already 
stated,  the  seeming  conflict  can  be  reconciled 
by  an  interpretation  to  which  the  language 
used  is  open.  It  cites  but  one  authority 
(Hunter  v.  Scott,  108  N.  C.  213, 12  S.  E.  1027) 
which  interpreted  a  policy  of  which  the  ap- 
plication was  not  made  a  part,  and  therefore 
could  have  but  little  bearing  on  the  question 


involved.  It  seems  to  be  based  on  the  sup- 
position, which  we  cannot  regard  as  sound, 
that  the  sole  purpose  of  referring  to  the 
application  in  the  policy  was  to  hold,  the 
insured  to  the  warranty  of  the  truthfulness 
of  his  answers,  and  to  prevent  any  dispute 
as  to  the  representations  on  faith  of  which 
the  policy  had  been  issued.  It  is  annotated 
in  11  Ann.  Cas.,708,  but  in  our  judgment  is 
not  sustained  by  the  cases  there  collected. 
In  several  of  them  the  application  was  not 
made  a  part  of  the  policy ;  in  others,  where 
the  contrary  was  true,  a  provision  of  the  pol- 
icy was  held  to  control  in  case  of  conflict, 
but  the  reason,  or  at  all  events  a  reason, 
given  was  that  the  contract  was  ambiguous 
and  should  be  construed  most  strongly 
against  the  company;  the  question  involved 
being  of  a  kind  to  make  that  rule  applicable. 
Moulor  v.  American  Life  Ins.  Co.,  Ill  U.  S. 
335,  4  Sup.  Ct.  466,  28  L.  Ed.  447;  Harr 
v.  Highland  Nobles,  78  Neb.  175,  110  N.  W. 
713;  Logan  v.  Assurance  Soc,  57  W.  Va.  384, 
50  S.  E.  529 ;  Goodwin  v.  Assurance  Associa- 
tion, 97  Iowa,  226,  66  N.  W.  157,  32  L.  R.  A. 
473,  59  Am.  St.  Rep.  411.  In  still  others  pro- 
visions of  the  application  were  allowed  to 
prevail  over  those  of  the  policy.  Other  cases 
of  that  character  or  tendency  not  cited  in 
the  note  are  Eckler  v.  Terry,  95  Mich.  123, 

54  N.  W.  704,  and  Harding  v.  Littlehale,  150 
Mass.  100,  22  N.  E.  703. 

Moreover,  the  proceeds  of  the  policy  in 
the  Burt  Case  were  not  disposed  of  in  the 
manner  indicated  in  the  decision  referred 
to.  The  Supreme  Court,  as  there  shown,  or- 
dered judgment  for  the  executrix  of  the  in- 
sured, but  this  order  was  later  set  aside, 
and  a  new  trial  was  allowed.  This  resulted, 
as  the  first  one. had,  in  a  judgment  for  the 
beneficiaries  named  in  the  application,  which 
was  afilrmed  on  a  second  appeal.  Burt  v. 
Burt,  221  Pa.  171,  70  Atl.  710.  The  opinion 
speaks  of  a  mistake  in  writing  the  policy, 
but  the  reference  does  not  seem  to  be  to  a 
situation  In  which  under  the  practice  else- 
where reformation  of  a  contract  is  granted 
on  account  of  a  mutual  mistake;  for  the 
decision  appears  to  be  based  on  the  peculiar 
Pennsylvania  rule  which  in  some  circum- 
stances allows  convincing  parol  evidence  to 
vary  a  written  instrument.  4  Wigmore  on 
Evidence,  {  2431,  p.  3429.  The  final  result 
of  the  litigation,  in  whatever  terms  ex- 
pressed, gave  effect  to  the  real  Intention  ot 
the  parties,  as  exhibited  in  the  application, 
supplemented  by  oral  evidence. 

In  Ogletree  v.  Hutchinson,  126  6a.  454, 

55  S.  E.  179,  the  application  was  not  In 
terms  made  a  part  of  the  policy.  Even  in 
this  situation  it  was  held  that  the  two  writ- 
ings should  be  construed  together,  and,  as 
no  beneficiary  was  named  In  the  policy,  the 
person  designated  in  the  application  was 
entitled  to  the  proceeds.   It  was  said,  how- 
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ever,  that  if  there  had  been  a  conflict,  the 
policy  would  have  controlled. 

The  appellee  also  contends  that  the  appli- 
cation itself  is  ambiguous  as  to  the  benefi- 
ciary; that  the  marginal  note  is  not  a  part 
of  the  application,  and  is  inconsistent  with 
it;  and  that  in  that  situation  the  first  pro- 
vision should  control,  and  the  last  be  rejected. 
We  think  the  application  makes  it  entirely 
clear  that  Plnkney  desired  his  daughter  to 
receive  the  proceeds  of  the  policy  in  case  his 
wife  should  die  before  its  payment  was  com- 
pleted. 

The  Judgment,  so  far  as  it  excludes  Plnk- 
ney's  administrator  from  an  Interest  in  the 
proceeds  of  the  policy,  is  affirmed.  The  order 
sustaining  a  demurrer  to  the  pleading  of  Mrs. 
Bacon  is  reversed,  and  the  cause  is  remanded 
for  further  proceedings  in  accordance  here- 
with. 

All  the  Justices  concurring. 


STATE  v.  LEW  ARK.    (No.  22488.) 

(Supreme  Court  of  Kansas.  Jan.  10,  1920.  Re- 
hearing Denied  Feb.- 11,  1920.) 

(Syttatm*  by  the  Court.) 

1.  Receiving  stolen  ooons  ®=»7  (4)— Infor- 
mation NEED  NOT  STATE  WHERE  ORIGINAL 
THEFT  OCCURRED. 

An  information  charging  the  receiving  of 
stolen  goods  need  not  state  where  the  original 
theft  occurred. 

2.  Criminal  law  <8=»369(9),  1036(1)  —  Evi- 
dence THAT  STOLEN  OOODS  WERE  DISCOVER- 
ED BY  OFFICERS  SEARCHING  FOR  LIQUOR  IS 
ADMISSIBLE. 

In  a  prosecution  for  knowingly  receiving  a 
stolen  automobile,  evidence  was  given  that  it 
was  discovered  in  the  garage  of  the  defendant  by 
policemen  who  were  there  serving  a  search  and 
seizure  warrant  issued  under  the  prohibitory 
law,  and  that  they  also  found  some  liquor.  It 
is  held,  that  it  was  proper  to  shpw  the  errand 
that  brought  the  officers  to  the  premises,  and 
that  the  admission  of  the  evidence  of  the  finding 
of  the  liquor  could  not  be  a  ground  of  reversal, 
because  it  was  not  specifically  attacked  by  ob- 
jection made  to  its  admission  or  by  a  motion  to 
strike  it  out. 

3.  Criminal  law  €=>448(7)  —  Testimony 
'  that  affeabanoe  of  engine  number  of 

automobile  showed  it  had  been  changed 
not  objectionable  as  a  conclusion. 
In  a  prosecution  for  knowingly  receiving  a 
stolen  automobile,  testimony  that  the  appear- 
ance of  the  engine  number  showed  that  it  had 
been  changed  is  not  objectionable  as  stating  a 
conclusion,  where  the  witness  describes  its  ap- 
pearance as  fully  as  reasonably  practicable,  spec- 
ifying that  file  marks  were  visible  and  portions 
of  the  original  figures  still  legible.    Nor  is  such 


testimony  objectionable  as  not  being  the  best  evi- 
dence, for  the  rule  that  the  omission  to  produce 
a  writing  must  be  satisfactorily  accounted  for 
before  secondary  evidence  of  its  contents  is  ad- 
missible does  not  apply  in  such  a  case,  or  at  all 
events  it  applies  no  further  than  the  trial  conrt 
in  its  discretion  may  see  fit  to  enforce  it. 

4.  Receiving  stolen-  goods  «=»8(4)  —  Evi- 
dence SUFFICIENT  AS  TO  KNOWLEDGE  AND 
PLACE  OF  RECEIPT. 

The  evidence  is  hdd  to  have  been  sufficient 
to  support  findings  that  the  defendant  knew  the 
car -to  be  a  stolen  one,  and  that  be  received  it 
in  the  county  charged.  It  was  not  necessary  to 
prove  that  he  had  absolute  knowledge  of  the 
theft,  or  was  advised  as  to  from  whom  or  when 
and  where  the  larceny  had  taken  place— merely 
that  from  the  circumstances  he  must  have  under- 
stood that  it  was  stolen  and  acted  on  that  under- 
standing. 

5.  Receiving  stolen  goods  «=>7  (6)— Alle- 
gation or  ownership  in  three  is  not 

VARIED  BY  PROOF  OF  OWNERSHIP  BY  A  PART- 
NERSHIP COMPOSED  OF  THREE. 

Under  a  charge  of  receiving  a  stolen  car  be- 
longing to  three  individuals,  a  variance  does  not 
result  from  proof  that  it  was  owned  by  a  part- 
nership of  which  they  composed  the  membership, 
doing  business  under  the  name  of  the  Western 
Land  Company. 

Appeal,  from  District  Court,  Montgomery 
County. 

Russ  Lewark  was  convicted  of  knowingly 
receiving  a  stolen  automobile,  and  he  ap- 
peals. Affirmed. 

Thos.  E.  Wagstaff,  of  Independence,  for 
appellant. 

J.  F.  Sanford,  of  Independence,  Richard 
J.  Hopkins,  Atty.  Gen.,  and  A.  O.  Armstrong, 
of  Independence,  for  the  State. 

MASON,  J.  Russ  Lewark  was  convicted 
of  knowingly  receiving  a  stolen  Ford  auto- 
mobile, and  appeals. 

[1]  1.  The  section  defining  the  offense 
(Gen.  Stat  1915,  §  3465)  covers  the  receiving 
of  embezzled  goods,  and  refers  to  the  four 
preceding  sections  relating  to  embezzlement 
The  suggestion  is  made  that  it  is  intended 
to  reach  only  cases  where  the  original  of- 
fense was  perpetrated  by  one  acting  in  a 
fiduciary  capacity.  We  do  not  regard  the 
statute  as  open  to  that  interpretation.  The 
information  is  also  criticized  because  it  does 
not  allege  where  the  original  theft  was  com- 
mitted. Such  an  allegation  is  not  neces- 
sary.  34  Cyc.  522. 

[2]  2.  Policemen  were  permitted  to  testi- 
fy that  they  went  to  the  defendant's  garage 
to  serve  a  search  and  seizure  warrant  is- 
sued under  the  prohibitory  act  and  that 
they  there  found  two  bottles  of  beer  and  two 
of  wine,  besides  a  number  of  empty  bottles, 
and  also  the  automobile  alleged  to  have  been 
stolen.    It  is  objected  that  the  testimony 
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was  Irrelevant  and  was  especially  harmful 
because  of  public  sentiment  against  violators 
of  the  laws  relating  to  intoxicating  liquor. 
It  was  not  improper  to  show  how  the  offi- 
cers came  to  visit  the  defendant's  place. 
The  statements  regarding  the  bottles  do  not 
appear  to  have  been  specifically  attacked — 
if  they  had  been,  doubtless  they  would  have 
been  rejected  or  stricken  out 

[3]  3.  The  officers  were  also  allowed  to 
testify  that  the  engine  number  of  the  car 
had  been  changed;  that  the  original  figures 
had  been  filed  off  and  new  ones  stamped 
over  them;  that  parts  of  the  old  figures 
showed ;  and  that  one  of  them  could  be  seen 
to  have  been  a  3,  an  8,  or  a  5.  This  testi- 
mony is  objected  to  as  embodying  a  conclu- 
sion or  opinion,  rather  than  a  fact,  and  as 
not  being  the  best  evidence.  It  was  permis- 
sible for  the  witnesses  to  give  their  judg- 
ment that  the  appearance  of  the  number 
showed  it  to  have  been  tampered  with,  for  it 
was  hardly  practicable  for  them  to  describe 
In  exact  detail  all  the  indications  on  which 
their  belief  was  founded.  They  appear  to 
have  done  this  so  far  as  could  reasonably  be 
expected.  The  rule  that  the  omission  to  pro- 
duce a  writing  must  be  satisfactorily  ex- 
plained before  secondary  evidence  of  its  con- 
tents is  admissible  does  not  apply  in  such  a 
case,  or  at  all  events  it  applies  no  further 
than  the  trial  court  in  Its  discretion  may 
see  fit  to  enforce  it  2  Wigmore  on  Evi- 
dence, 6$  1181,  1182.  The  condition  of  the 
engine  number  played  so  important  a  part 
in  the  trial  that  an  opportunity  to  inspect  it 
was  highly  desirable.  Its  absence,  however, 
was  accounted  for  by  testimony  that  one  of 
the  owners  of  the  car  had  undertaken  to 
drive  it  from  Greensburg  to  the  place  of 
trial  (Independence),  but  had  left  it  at  Wich- 
ita on  account  of  the  mud.  There  was  noth- 
ing unreasonable  about  this  story.  More- 
over, if  the  jury  had  been  given  an  oppor- 
tunity to  examine  the  number,  •  their  deter- 
mination of  the  question  whether  it  was  in 
the  same  condition  as  when  the  defendant 
received  the  car  would  necessarily  have  de- 
pended upon  which  witness  they  believed — 
upon  the  credence  given  to  oral  testimony. 

[4]  4.  The  defendant  asserts  that  there 
was  no  evidence  that  he  knew  the  car  bad 
been  stolen,  or  that  he  received  it  in  Kan- 
sas. He  gave  this  version  of  the  transac- 
tion: He  purchased  the  car  at  2  o'clock  in 
the  afternoon  just  over  the  state  line  in 
South  Coffeyville,  Okl.,  of  a  stranger,  who, 
however,  was  vouched  for  by  an  acquaint- 
ance. He  looked  at  the  engine  number,  and 
it  bore  no  evidence  of  having  been  tampered 
with  so  far  as  he  could  see.  He  paid  $300 
for  the  car  in  currency.  He  had  an  ac- 
count in  a  CoffeyviHe  bank;  but,  not  know- 
ing how  it  .stood  at  the  time,  he  drove  to 
the  bank  alone  and  drew  out  the  money, 
bringing  it  back  and  turning  it  over  to  the 


seller,  who  drove  the  car  to  the  defendant's 
home  in  Coffeyville,  Kan.,  the  defendant  ac- 
companying him.  He  had  been  in  the  taxi 
and  baggage  business  about  six  years,  and 
at  the  time  had  five  automobiles.  He  had 
had  quite  a  little  trouble  with  other  stolen 
cars — one  or  two  having  been  taken  from 
him — so  he  looked  at  the  engine  numbers 
carefully.  According  to  the  state's  witness- 
es, the  alteration  in  the  engine  number 
showed  plainly;  the  file  marks  were  visi- 
ble, and  if  a  person  would  examine  real 
closely  he  would  find  two  or  three  little  im- 
prints of  the  old  figures.  The  defendant 
told  the  officers  that  he  had  got  the  car  in 
Coffeyville  after  night  from  a  friend  whose 
name  he  had  forgotten. 

We  regard  the  evidence  of  the  defendant's 
contradictory  statements,  and,  of  the  condi- 
tion of  the  engine  number,  in  connection 
with  his  own  story  of  the  deal  and  in-  view 
of  his  experience  in  automobile  trading,  as 
fairly  warranting  an  inference  that  he  knew 
he  was  acquiring  a  stolen  machine.  It  was 
not  necessary  to  a  rightful  conviction  that 
the  defendant  should  have  been  advised  of 
the  past  history  of  the  car — from  whom  and 
when  and  where  the  larceny  had  taken  place 
(Law  of  Crimes,  Clark  &  Marshall  [2d  Ed.] 
pp.  568,  569),  or  that  he  should  have  had  ab- 
solute knowledge  of  the  theft.  The  test  in 
the  latter  regard  has  been  variously  stated. 
It  has  been  said  that  a  belief  is  sufficient 
(24  A.  &  E.  Encyc.  of  I/.  47),  or  even  (al- 
though this  may  be  regarded  as  an  extreme 
expression)  a  reasonable  suspicion  (34  Cyc. 
516).  "He  is  required  to  use  the  circum- 
spection usual  with  persons  taking  goods  by 
private  purchase."  2  Wharton's  Crim.  Law 
(11th  Ed.)  {  1230.  Proof  that  the  defendant 
received  the  property  under  such  circum- 
stances as  would  satisfy  a  man  of  ordinary 
intelligence  and  prudence  that  it  had  been 
stolen  is  held  to  justify  a  finding  of  guilty 
knowledge.  17  R.  C.  L.  86,  87.  We  think 
the  kind  of  knowledge  referred  to  in  the 
statute  is  sufficiently  shown  if  from  the 
facts  known  to  the  receiver  he  must  have 
understood  that  he  was  acquiring  stolen 
property  and  acted  upon  that  understanding. 

The  defendant's  own  testimony  indicated 
that  the  actual  delivery  of  the  car  was  made 
to  him  on  the  Kansas  side  of  the  line,  and 
his  insistence  on  the  deal  having  been  made 
in  Oklahoma  was  open  to  some  suspicion. 
The  statement  attributed  to  him  that  he  had 
got  the  car  in  Coffeyville  could  reasonably 
be  taken  to  refer  to  the  Kansas  town  rather 
than  to  that  in  Oklahoma,  which  was  spo- 
ken of  as  South  Coffeyville.  The  evidence 
justified  submitting  to  the  jury  the  question 
whether  the  offense  was  committed  in  this 
state. 

[6]  5.  The  contention  is  made  that  a  vari- 
ance resulted  from  proof  that  the  car  be- 
longed to  the  Western  Land  Company,  un- 
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der  an  allegation  that  It  was  owned  by  three 
Individuals.  It  was  shown  that  the  West- 
ern Land  Company  was  a  partnership  com- 
posed of  the  persons  named,  so  there  was 
no  inconsistency. 

The  Judgment  Is  affirmed. 

All  the  Justices  concurring. 


WEST  v.  WEST.    (No.  22445.) 

(Supreme  Court  of  Kansas.   Jan.  10,  1920. 
Rehearing  Denied  Feb.  11,  1920.) 

(Syllabus  by  the  Court.) 

1.  Wills  «3=»616(3)— Bequest  constktjed  to 
give  widow  life  interest  in  personalty 
with  qualified  power  of  disposition. 

One  paragraph  of  a  will  gave  to  the  testa- 
tor's widow  his  personal  property  and  the  in- 
come on  bis  real  estate  during  her  life,  while 
the  succeeding  paragraph  gave  to  a  son  his  real 
estate  and  all  his  personal  property,  subject 
to  the  prior  claims  of  the  wife  during  her  life- 
time. Bold,  that  the  wife  took  a  life  interest  in 
the  personalty,  with  a  qualified  power  of  dispo- 
sition, entitling  her  to  impair  the  principal  or 
body  of  the  property  so  far  as  necessary  to  her 
support. 

2.  Wills  <8=>730— Allowance  fob  widow's 
support  not  excessive. 

An  allowance  made  to  the  widow  from  the 
proceeds  of  the  personal  property  held  to  have 
been  proper,  although  in  excess  of  its  income. 

3.  Executors  and  administrators  €=219— 
Administrator,  testator's  son,  not  enti- 
tled to  allowance  for  board  and  lodg- 
ing furnished  widow. 

The  refusal  to  allow  the  administrator  (the 
testator's  son  above  referred  to)  compensation 
for  providing  board  and  lodging  for  the  widow 
held  to  have  been  proper. 

4.  Executors  and  administrators  <S=>221 
(10)— Evidence  insufficient  to  show  va- 
lidity of  administrator's  claims  fob  ex- 
penses. 

Claims  of  the  administrator  against  the  es- 
tate held  not  to  have  been  conclusively  shown  to 
be  valid. 

Appeal  from  District  Court,  Montgomery 
County. 

Application  by  Sarah  Jane  West  against 
Emil  C.  West,  administrator  of  the  estate 
of  John  W.  West,  deceased,  for  an  order  re- 
quiring the  administrator  to  make  payment 
for  her  support,  with  application  by  the  ad- 
ministrator for  certain  allowances.  Petition- 
er's application  allowed  and  administrator's 
application  in  part  denied,  which  denial  was, 
on  his  appeal  to  the  district  court,  sustained, 
and  be  appeals.  Affirmed. 

See,  also,  105  Kan.  523,  185  Pac.  4. 


Roy  T.  Osborn,  of  Chicago,  111,  and  Ches- 
ter Stevens,  of  Independence,  for  appellant 

O.  Li.  O'Brien  and  Thurman  Hill,  both  of 
Independence,  and  Horace  Merrltt,  of  St 
Joseph,  Mo.,  for  appellee. 

MASON,  J.  On  January  8,  1913,  John  W. 
West  died  testate,  survived  by  his  wife  (then 
74  years  of  age)  and  four  sons.  The  will 
gave  to  three  of  the  sons  $1  each,  to  the 
widow  the  Income  of  the  real  estate  and  an 
interest  in  the  personalty  the  extent  of  which 
is  in  dispute,  and  to  the  remaining  son,  Emil 
C.  West,  all  the  property  not  otherwise  dis- 
posed of.  Emil  C.  West  was  appointed  ad- 
ministrator with  the  will  annexed.  On  Octo- 
ber 12,  1916,  the  widow,  Sarah  Jane  West 
made  application  to  the  probate  court  for 
an  order  requiring  the  administrator  to  make 
a  payment  to  her  for  her  support  The  appli- 
cation was  heard  together  with  that  of  the 
administrator  for  certain  allowances  to  him 
embodied  in  a  statement  of  his  account  The 
application  of  the  widow  was  allowed  and 
that  of  the  administrator  In  part  denied.  He 
appealed  to  the  district  court,  where  a 
similar  result  was  reached,  and  from  the 
judgment  there  rendered  he  now  appeals. 

[1]  1.  The  principal  controversy  is  over  the 
Interpretation  of  the  portion  of  the  will  re- 
lating to  the  personal  property.  The  widow 
claims  that  it  Is  given  to  her  outright  The 
administrator  (who  is  also  the  residuary 
legatee)  claims  that  she  has  only  a  life  inter- 
est in  it  The  question  turns  upon  the  con- 
struction of  two  paragraphs  reading  as 
follows: 

"I  devise  and  bequeath  to  my  beloved  wife, 
Sarah  Jane  West,  all  my  personal  property  and 
the  income  of  my  real  estate  during  her  life 
time  in  the  event  that  she  survives  me. 

"I  devise  and  bequeath  to  my  son,  Emil  C. 
West  all  the  real  estate  of  which  I  die  possessed 
together  with  all  my  personal  property,  subject 
to  the  prior  claims  of  my  wife  during  her  life- 
time as  above  provided." 

The  widow  Invokes  the  rule  that  clear 
grant  of  full  title  is  not  to  be  impaired  by 
doubtful  language  in  a  subsequent  clause. 
The  primary  rule  of  interpretation  however 
is  to  ascertain  and  give*  effect  to  the  actual 
intention  of  the  testator,  as  derived  from  a 
consideration  of  all  parts  of  the  instrument 
Markham  v.  Waterman,  105  Kan.  93, 181  Pac. 
621.  The  first  of  the  paragraphs  quoted 
standing  alone  would  indicate  a  purpose  to 
give  the  personal  property  to  the  widow  out- 
right although  a  permissible  reading  would 
be  to  treat  the  phrase  "during  her  lifetime"  as 
qualifying  the  bequest  of  the  personal  prop- 
erty as  well  as  the  devise  of  the  income  of 
the  real  estate,  as  the  phrase  "in  the  event 
that  she  survives  me"  undoubtedly  does. 
The  second  paragraph  standing  alone  would 
clearly  indicate  a  purpose  to  give  to  the  wid- 
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ow  a  life  Interest  only.  In  her  behalf  It  Is 
contended  that  the  clause  "subject  to  the 
prior  claims  of  my  wife  during  her  lifetime 
as  above  provided"  refers  to  the  provision  In 
the  first  paragraph  "in  the  event  that  she  sur- 
vive me" ;  the  meaning  being  that  if  the  wife 
did  not  survive  her  husband  the  personal 
property  should  go  to  Bmil.  The  use  of  the 
words  "during  her  lifetime"  seems  fatal  to 
that  contention,  for  she  could  have  no  claim 
to  the  personal  property  "during  her  life- 
time" unless  she  did  survive  him.  We  regard 
it  as  evident  from  the  language  of  the  sec- 
ond paragraph  that  the  testator  did  not  in- 
tend his  wife  to  take  the  full  and  unrestrict- 
ed title  to  the  personalty,  and,  on  the  other 
hand,  as  equally  clear  that  he  did  Intend  her 
to  have  more  than  the  mere  Income  derived 
from  it;  otherwise,  having  employed  that 
term  with  respect  to  the  real  estate  be  would 
naturally  have  used  it  as  well  In  connection 
with  the  personalty.  Our  conclusion-is  that 
his  intention  was  that  she  should  have  a  life 
estate  in  the  personal  property  coupled  with 
a  qualified  power  of  disposition,  and,  as  the 
obvious  purpose  was  to  provide  for  her  sup- 
port, that  the  qualification  intended  was 
that  she  might  draw  upon  the  principal — 
diminish  the  body  of  the  personal  estate— so 
far  as  might  be  necessary  to  that  end. 

[2]  2.  The  order  of  the  district  court 
(made  November  2,  1918),  was  that  the  ad- 
ministrator should  pay  to  the  widow  $730 
at  once,  and  $30  a  month  thereafter.  The 
amount  Is  not  excessive  as  an  allowance  for 
her  support  for  the  period  covered  or  for  the 
future,  and  no  reason  is  apparent  for  dis- 
turbing it 

[S]  3.  The  administrator  asked  an  allow- 
ance to  himself  of  $549  for  board  and  lodg- 
ing furnished  to  the  widow  from  February 
20,  1913,  to  June  25,  1915,  and  complains  of 
its  refusal.  It  being  no  part  of  the  duty  of 
the  administrator  as  such  to  make  these  pro- 
visions, he  obviously  has  no  claim  against 
the  estate  on  account  thereof.  The  fact  that 
by  this  means  and  at  his  cost  the  widow 
was  saved  expense  to  which  she  would  other- 
wise have  been  put  was  a  matter  which  It 
was  proper  to  take  Into  account,  and  which 
presumably  was  taken  into  account,  in  arriv- 
ing at  an  estimate  of  a  reasonable  allowance 
for  her  maintenance.  The  administrator,  as 
the  residuary  legatee,  of  course  profits  per- 
sonally by  any  expenditure  saved  to  his 
mother,  In  case  she'  dies  before  the  entire 
fund  Is  exhausted. 

[4]  4.  The  administrator  asked  reimburse- 
ment for  the  expenses  of  several  trips  to 
the  county  seat;  some  of  his  claims  on  this 
account  being  allowed  and  some  rejected.  A 
claim  for  the  charges  of  an  attorney  for  tak- 
ing depositions  in  this  case  was  disallowed. 
The  case  was  tried  somewhat  informally, 


and  the  specific  reason  for  the  rejections  is 
not  apparent  It  may  have  been  connected 
with  the  fact  that  the  claimant  was  interest- 
ed as  legatee  as  well  as  administrator.  At 
all  events,  he  failed  to  produce  evidence  that 
proved  the  validity  of  his  demands. 

The  judgment  is  affirmed. 

All  the  Justices  concurring. 


BENNETT  v.  DICKINSON  et  aL 
(No.  22403.) 

(Supreme  Court  of  Kansas.  Jan.  10,  1920.) 

(St/lloliu  by  the  Court.) 

1.  Cabbiebs  «=>70— Title  ran  not  pass  to 

PURCHASES  OF  COW  CONSIGNED  BT  SKLLEB 
TO  HIMSELF  UNDER  "SHIPPEB'8  OBDBB"  UN- 
TIL PAYMENT  OF  DRAFT  AND  SURRENDER  OF 
BILL  OF  LADING. 

The  term  "shipper's  order,"  as  used  in  bills 
of  lading,  is  well  understood,  and  means  that 
the  title  remains  in  the  shipper  nntil  he  orders 
the  delivery  of  the  goods.  Under  a  shipment  of 
a  car  of  corn  consigned  by  the  seller  to  himself, 
"notify  the  purchaser,"  the  bill  of  lading  having 
attached  thereto  a  customer's  draft  drawn  by 
the  seller  on  the  purchaser  and  sent  to  a  bank 
for  collection,  the  title  does  not  pass  to  the  pur- 
chaser until  a  draft  is  paid  and  the  bill  of  lad- 
ing surrendered,  in  the  absence  of  evidence  to 
overcome  the  presumption  that  this  was  the 
intention. 

2.  Cabbiebs  <8=»70— Bill  of  lading  to  con- 
sign0b'8  obdeb  notify  pub  chaser,  attach- 
ed to  draft,  does  not  intend  pubckaseb 

AS  CONSIGNEE. 

It  is  a  common  practice,  where  a  bill  of 
lading  provides  for  delivery  to  the  consignor's 
order  and  has  gone  forward  attached  to  a  draft 
on  the  purchaser  or  other  person  by  whom  pay- 
ment is  to  be  made,  to  give  directions  that  such 
person  be  notified  on  the  arrival  of  the  goods 
in  order  that  he  may  pay  the  draft  and  procure 
the  goods.  The  very  presence  of  the  word 
"notify"  in  such  a  case  shows  that  the  person 
named  Is  not  intended  as  the  consignee,  but  is 
simply  to  be  advised  on  the  arrival  of  the  goods. 
The  fact  that  a  bill  of  lading  is  made  out  to 
the  consignor's  order  to  which  is  attached  a 
draft  drawu  upon  the  person  to  be  notified 
makes  this  still  plainer. 

3.  Cabbiebs  <8=>76— Purchaser  of  cobn  dam- 
aged in  transit  could  rot  becoveb  whebe 
title  had  not  Passed. 

Plaintiff,  who  was  in  business  at  Topeka, 
contracted  to  purchase  a  carload  of  corn  from 
a  shipper  at  Clayton,  Kan.,  "basis  track  Clay- 
ton buyer's  routing."  In  the  letter  of  confirma- 
tion the  shipper  was  directed  to  bill  the  car 
of  corn  "to  us  at  Shady  Bend,  Kansas,  via  Col- 
by and  draw  on  us  in  the  usual  manner  with 
papers  attached."  The  shipper  followed  the 
instructions,  and  procured  a  "shipper's  order 
notify"  bill  of  lading,  to  which  he  attached  a 
customer's  draft  drawn  on  the  purchaser,  which 


GssFor  other  case*  see  same  topic  and  KET-NUMIIER  In  all  Key-Numbered  blgeeti  sad  Indexes 


Digitized  by 


Google 


t 


1006 


186  PACIFIC  REPORTER 


(Kan. 


was  gent  through  the  banks  for  collection.  The 
corn  was  damaged  in  transit.  The  draft  was 
paid  on  the  day  the  car  reached  its  destination. 
Held  that,  the  title  not  having  passed  to  the 
purchaser  until  the  draft  was  paid,  he  cannot 
maintain  an  action  to  recover  damages  to  the 
corn  occurring  in  transit. 

4.  Carriers  «=»76— Evidence  in  action  for 
damages  to  shipment  insufficient  to 
overcome  presumption  that  consignor  in- 
tended to  reserve  title. 
Evidence  examined,  and  held  insufficient  to 
overcome  the  presumption  that  the  consignor 
intended  to  reserve  title  in  himself,  and  there- 
fore there  was  nothing  to  submit  to  a  jury. 

Appeal  from  District  Court,  Shawnee  County. 

Action  by  A.  S.  Bennett,  doing  business  as 
the  Bennett  Commission  Company,  against  J. 
M.  Dickinson,  receiver  of  the  Chicago,  Rock 
Island  &  Pacific  Railway  Company,  and  an- 
other, for  damages  to  a  shipment  of  corn, 
From  a  judgment  for  defendant  non  obstan- 
te veredicto,  plaintiff  appeals.  Affirmed. 

Eugene  S.  Quinton,  of  Topeka,  for  appel- 
lant 

Luther  Burns,  R,  W.  Blair,  and  T.  M.  Lil- 
lard,  all  of  T,opeka,  for  appellees. 

PORTER,  J.  A.  S.  Bennett,  under  the 
name  of  the  Bennett  Commission  Company, 
was  engaged  In  buying  and  shipping  grain  at 
Topeka.  3.  E.  Rule  was  In  the  same  business 
at  Clayton,  in  Norton  county.  Bennett  con- 
tracted to  purchase  from  Rule  a  carload  of 
corn  to  be  delivered  at  Shady  Bend  via  Colby. 
While  in  transit  over  the  Chicago,  Rock  Is- 
land &  Pacific  Railway  the  corn  was  damag- 
ed, and  Bennett  sued  the  receiver  of  the  rail- 
way company  to  recover  the  damages.  The 
jury  returned  a  verdict  In  favor  of  the  plain- 
tiff and  made  a  number  of.  special  findings. 
One  of  the  findings  is  that  there  was  no  con- 
tract, agreement,  or  communication  between 
plaintiff  and  Rule  In  regard  to  the  purchase 
of  the  corn  other  than  the  several  letters  and 
telegrams  which  were  offered  In  evidence. 
The  defendant  thereupon  moved  for  judgment 
in  its  favor  on  the  special  findings,  notwith- 
standing the  general  verdict.  The  court  sus- 
tained the  motion,  and  the  plaintiff  appeals. 

The  sole  controversy  in  the  case  is  whether 
the  title  to  the  corn  had  passed  to  Bennett  at 
the  time  the  damage  to  the  corn  was  sus- 
tained. The  contract  consisted  of  a  proposal 
of  Rule  to  Bennett  in  a  letter  In  which  he 
said  the  corn  "ought  to  bring  me  here. 
Will  offer  you  a  car  at  that  If  you  want  it 
and  will  advise  promptly."  The  next  day 
Bennett  wired  an  acceptance  of  the  offer,  fol- 
lowed by  a  letter  of  confirmation  which  read: 

"This  confirms  our  purchase  from  you  to-day 
of  one  car  of  3  mi  corn  at  68%  cents,  basis 
track  Clayton  buyer's  routing,  subject  to  Kan- 
sas inspection,  certified  weights,  to  be  shipped 


from  Clayton  within  ten  days  via  R.  I.  Rail- 
way.  Bill  it  to  us  at  see  letter." 

Two  days  later  Bennett  wrote: 

"Please  bill  the  car  of  corn  last  bought  from 
yon,  to  notify  us.  at  Shady  Bend,  Kansas,  via 
Colby,  and  draw  on  us  in  the  usual  manner  with 
papers  attached." 

By  letter  dated  May  3d  Rule  advised  Ben- 
nett of  the  shipment  and  said: 

"Have  shipped  to  you  on  contract  1  car  at 
68%  here,  the  following:  [Stating  the  number 
and  initial  of  the  car  and  grade,  weight,  and 
price,  with  a  memorandum  that  a  draft  for  $1,- 
015.39  had  been  drawn.]" 

The  bill  of  lading  which  accompanied  the 
shipment  contained  what  is  known  as  a  "ship- 
per's order"  clause  and  the  recital  that  J.  E. 
Rule  was  the  shipper ;  that  the  car  was  con- 
signed to  his  order,  "destination,  Shady  Bend 
(Topeka),  notify  Bennett  Com.  Co.  at  Tope- 
ka." It  also  contained  a  statement  that  "the 
surrender  of  the  original  bill  of  lading  prop- 
erly indorsed  shall  be  required  before  the  de- 
livery of  the  property."  Rule  Indorsed  the 
bill  of  lading  in  blank  and  attached  thereto 
a  draft  upon  the  Bennett  Commission  Com- 
pany for  $1,015.39  the  price  of  the  corn.  On 
May  7th  the  draft  reached  the  bank  at  To- 
peka and  was  paid  by  Bennett  On  the  same 
day  the  corn  arrived  at  Shady  Bend.  The 
trial  court  held  that  the  correspondence  and 
the  whole  transaction  showed  that  no  title 
to  the  corn  passed  to  Bennett  until  he  paid 
the  draft  and  that  the  loss  and  injury  hav- 
ing been  sustained  prior  to  the  time  the 
draft  was  paid,  Bennett  could  not  maintain 
the  action. 

[1, I]  The  meaning  of  a  bill  of  lading  con- 
taining what  Is  known  as  a  "shipper's  or- 
der" clause,  or,  as  it  is  sometimes  termed,  an 
order  notify,"  clause  is  well  established. 
The  authorities  universally  hold  that,  where 
the  goods  are  consigned  by  the  shipper  to 
nimself  with  a  draft  and  bill  of  lading,  which 
are  forwarded  to  a  bank  with  instructions  to 
deliver  the  bill  of  lading  only  on  payment  of 
the  draft,  the  title  does  not  pass  until  the 
draft  is  paid.  In  10  O.  J.  259,  it  is  said: 

"The  term  'shipper's  order,'  as  used  in  the 
bill  of  lading,  is  well  understood,  and  means 
that  the  title  remains  in  the  shipper  until  he 
orders  a  delivery  of  the  goods,  and  that  the  car- 
rier must  not  deliver  except  on  production  of 
the  bill  of  lading  properly  indorsed  by  the  ship- 
per. And,  where  the  bill  of  lading  provides  for 
delivery  to  the  shipper's  order  or  to  his  assigns, 
it  is  liable  for  the  value  of  the  property  to  the 
person  entitled  to  receive  the  goods  if  it  delivers 
the  goods  to  the  consignee  or  any  one  else  with- 
out the  bill  of  lading  properly  indorsed.'  Es- 
pecially are  the  foregoing  rules  applicable  where 
the  'shipper's  order'  bill  of  lading  has  attached 
to  it  a  draft  on  the  buyer,  or  where  the  bill  of 
lading  expressly  provides  that  the  goods  shall 
not  be  delivered  without  its  surrender  properly 
indorsed.   *   •  » 
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"Where  a  bill  of  lading  or  a  shipping  receipt  J 
contains  a  clause  providing  that  a  third  person  ' 
shall  be  notified  of  the  arrival  of  the  goods,  or 
where  it  contains  this  clause  and  an  additional 
clause  reciting  that  the  goods  are  shipped  to  the 
consignor's  order,  the  carrier  is  not  authorized 
to  treat  the  person  to  be  notified  as  a  consignee, 
and  if  it  delivers  the  goods  to  him  without  pro- 
duction and  surrender  of  the  receipt  or  the  bill 
of  lading,  it  will  be  liable  to  the  true  owner  of 
the  goods  for  any  loss  resulting  from  such 
delivery.  Delivery  of  the  goods  under  these  cir- 
cumstances without  surrender  of  the  receipt  or 
the  bill  of  lading  constitutes  a  conversion.  A 
direction  of  this  character  in  a  shipping  receipt 
or  a  bill  of  lading  raises  no  presumption  that 
the  person  to  be  notified  is  the  consignee,  but, 
on  the  contrary,  indicates  that  the  carrier  is  not 
entitled  to  deliver  the  goods  except  on  produc- 
tion of  the  bill  of  lading."  Pages  269,  260. 

In  Elliott  on  Railroads,  vol.  4  (2d  Ed.)  | 
1427,  it  Is  said: 

"The  use  of  the  term  'notify'  shows  that  the 
party  to  be  notified  was  not  intended  as  the 
consignee,  bnt  was  simply  to  be  advised  on  the 
arrival  of  the  goods.  The  fact  that  a  bill  of 
lading  is  made  out  to  the  consignor's  order 
makes  this  still  plainer.  Indeed,  it  has  been 
held  that  such  a  contract  is  so  plain  and  un- 
ambiguous that  a  custom  in  a  certain  city  to 
•deliver  property  under  similar  bills  of  lading  to 
the  person  to  be  notified  cannot  be  shown." 

Rule,  who  made  the  shipment  and  received 
the  bill  of  lading,  was  both  consignor  and  con- 
signee of  the  shipment.  His  Indorsement  of 
the  bill  of  lading  In  blank  was  evidently  for 
the  purpose  of  facilitating  the  collection  of 
the  draft  through  the  banks,  and  retaining 
absolute  control  until  title  to  the  corn  would 
finally  pass  to  Bennett  when  the  bill  of  lading 
was  taken  up.  When  the  carrier  Issued  the  bill 
of  lading,  the  title  to  the  corn  was  in  Rule, 
and  remained  there  until  the  draft  was  paid. 

In  Mechem  on  Sales,  vol.  1,  {  774,  it  is  said : 

"Where  the  seller  takes  a  bill  of  lading  which 
expressly  stipulates  that  the  goods  are  to  be 
delivered  at  the  point  of  destination  to  himself 
or  agent,  or  to  his  order  or  assigns,  there  is  the 
clearest  possible  evidence  upon  the  face  of  the 
transaction  that,  notwithstanding  such  an  ap- 
propriation of  the  goods  as  might  have  been 
sufficient  to  transfer  the  title  to  the  buyer,  the 
seller  has  determined  to  prevent  this  result  by 
keeping  the  goods  within  his  own  control.  This 
■  evidence,  however,  is  not  absolutely  conclusive, 
though,  as  stated  by  the  Supreme  Court  of  the 
United  States,  'it  is  held  to  be  almost  conclu- 
sive.' " 

The  case  to  which  Mr.  Mechem  refers  is 
Dows  v. -Nat.  Exch.  Bank  of  Milwaukee,  91 
V.  S.  618,  23  I*  Ed.  214,  where  the  court  said: 

"These  bills  of  lading,  unexplained,  are  almost 
conclusive  proof  of  an  intention  to  reserve  to 
the  shipper  the  jus  disponendi,  and  prevent  the 
property  in  the  wheat  from  passing  to  the 
drawees  of  the  drafts." 

The  plaintiff  quotes  from  Benjamin  on 
Sales,  {  566,  as  follows: 


"Fourthly.  The  prima  facie  conclusion  that 
the  vendor  reserves  the  jus  disponendi,  when 
the  bill  of  lading  is  to  his  order,  may  be  rebutted 
by  proof  that  in  so  doing  he  acted  as  agent  for 
the  vendee,  and  did  not  intend  to  retain  con- 
trol of  the  property;  and  it  is  for  the  jury  to 
determine,  as  a  question  of  fact,  what  the  real 
intention  was." 

Some  reliance  seems  to  be  placed  upon 
the  fact  that  at  the  time  the  corn  was  ship- 
ped Rule  sent  the  Invoice  to  Bennett,  but 
the  invoice  was  no  evidence  of  an,  Intention 
to  pass  the  title.  In  Dows  v.  Nat  Exch. 
Bank  of  Milwaukee,  supra,  in  a  case  where 
the  rights  of  a  bank  were  involved,  and  in- 
voices had  been  sent  to  the  buyer,  the  court 
said: 

"Accordingly,  they  drew  drafts  for  the  price; 
but  they  never  agreed  to  deliver  the  wheat  to 
the  drawees,  unless  upon  the  condition  that  the 
drafts  should  be  accepted  and  paid.  They  ship- 
ped it;  but  they  did  not  consign  it  to  A.  F. 
Smith  &  Co.,  and  they  sent  to  that  firm  no 
bills  of  lading;  on  the  contrary,  they  consign- 
ed the  wheat  to  the  cashier  of  the  Milwaukee 
bank,  and  handed  over  to  that  bank  the  bills 
of  lading  as  a  security  for  the  drafts  drawn 
against  it— drafts  which  the  bank  purchased. 
It  is  true  they  sent  invoices.  That,  however, 
is  of  no  significance  by.  itself.  The  position 
taken  on  behalf  of  the  defendants,  that  the 
transmission  of  the  invoices  passed  the  property 
in  the  wheat  without  the  acceptance  and  pay- 
ment of  the  drafts  drawn  against  it,  is  utterly 
untenable.  An  invoice  is  not  a  bill  of  sale,  nor 
is  it  evidence  of  a  sale.  It  is  a  mere  detailed 
statement  of  the  nature,  quantity,  and  cost  or 
price  of  the  things  invoiced,  and  it  is  as  ap- 
propriate to  a  bailment  as  it  is  to  a  sale." 

Now,  what  are  the  circumstances  upon 
which  plaintiff  must  rely  to  overcome  the 
"almost  conclusive"  presumption  that  the  ti- 
tle was  intended  to  be  retained  by  Rule  until 
the  draft  was  paid?  It  is  said  in  the  brief: 

"There  can  be  no  doubt  upon  this  proposition 
that  Mr.  Rule  is  offering  to  the  Bennett  Com- 
mission Company,  at  Clayton,  Kan.,  *  *  * 
where  he  lives,  has  his  elevator,  and  from  which 
point  the  letter  is  addressed,  •  *  *  a  car  of 
corn  at  68%  cents." 

It  is  insisted  that  this  offer  was  accepted 
by  the  telegram  and  the  confirmation  from 
Bennett.  The  confirmation  stated  "68%  cents 
basis  track  Clayton  buyer's  routing." 

[3]  We  think  the  trial  court  was  right  In 
holding  that  the  expression  "basis  track  Clay- 
ton" had  nothing  whatever  to  do  with  the 
delivery  or  with  the  passing  of  title  from 
the  seller  to  the  buyer.  The  words  "68% 
here,"  "68%  cents  basis  track  Clayton,"  are 
equivalent  to  a  statement  that  Rule  was  to 
load  the  corn  In  a  car  at  Clayton,  and  that 
the  buyer  was  to  .pay  the  freight  to  what- 
ever point  he  might  direct  shipment 

[4]  One  of  plaintiff's  main  contentions  is 
that  the  correspondence  constituting  the  con- 
tract discloses  clearly  that  Rule  was  acting 
solely  as  the  agent  of  Bennett   We  assume 
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this  means  from  the  time  Bennett  accepted 
Rule's  offer.  It  is  insisted  that  in  the  let- 
ters of  confirmation  Bennett  directed  Rule 
what  to  do  which  was  to  "bill  the  car  of  corn 
last  bought  from  you,  to  notify  us  at  Shady 
Bend,  Kansas,  via  Colby,  and  draw  on  us  In 
the  usual  manner  with  papers  attached"; 
that  Rule  did  exactly  as  the  plaintiff  told 
him,  delivered  the  corn  to  Bennett  or  to  the 
Bennett  Commission  Company  on  the  tracks 
of  the  railway  at  Clayton,  received  a  bill  of 
lading  fon  the  same  to  "order  of  J.  B.  Rule, 
notify  Bennett  Com.  Co.";  and  immediately 
sent  Bennett  advice  of  what  he  had  done. 
When  Rule  offered  to  take  a  fixed  price  for 
the  corn  at  Clayton,  he  knew  that  upon  ac- 
ceptance of  the  offer  Bennett  had  the  right 
to  direct  and  would  inform  him  of  the  desti- 
nation to  which  the  corn  was  to  be  shipped ; 
and  there  is  nothing  in  the  correspondence 
to  suggest  that  either  party  Intended  to  de- 
part from  the  usual  and  ordinary  method  em- 
ployed in- thousands  of  similar  transactions 
occurring  in  the  business  world  every  day. 

We  are  unable,  as  was  the  trial  court,  to 
find  anything  in  these  circumstances  to  indi- 
cate an  intention  different  from  the  ordinary 
transaction  where  goods  are  consigned  by  the 
snipper  to  himself  and  a  draft  and  bill  of 
lading  are  forwarded  to  a  bank  with  in- 
structions to  deliver  the  bill  only  on  payment 
of  the  draft.  In  the  memorandum  opinion 
the  court  said: 

"Rule's  intention  is  plainly  evidenced  by  his 
actions.  He  consigned  the  car  to  himself  under 
circumstances  which  made  it  impossible  for 
Bennett  to  get  the  car  until  he  paid  the  draft. 
Rule  not  only  did  this,  but  he  did  it  at  Ben- 
nett's request,  and  Bennett's  testimony  is  to 
the  effect  that  it  was  always  his  intention  that 
the  transaction  should  be  carried  out  just  as 
it  was  carried  out,  and  that  this  was  his  in- 
tention when  he  mailed  the  confirmation  con- 
-  taining  the  words  'basis  track  Clayton.'  *  *  * 
In  no  view  of  the  case  am  I  able  to  find  any 
evidence  even  tending  to  establish  any  inten- 
tion of  the  parties  to  pass  title  to  this  car  on 
delivery  to  the  carrier  at  Clayton,  and,  as  the 
court  construes  the  contract,  it  had  no  such 
effect." 

Instead  of  the  facts  and  circumstances  up- 
on which  plaintiff  relies  overcoming  the  pre- 
sumption that  title  was  not  intended  to  pass 
until  draft  was  paid,  they  show  that  there 
was  nothing  In  the  whole  transaction  to  take 
it  out  of  the  ordinary  case  of  a  "shipper's 
order"  bill  of  lading.  The  construction  of  the 
written  contract  between  the  parties  was 
solely  for  the  court,  and  there  was  nothing 
in  the  case  to  submit  to  a  Jury.  In  Dows  v. 
Nat.  Exch.  Bank  of  Milwaukee,  supra,  the 
wheat,  at  the  request  or  direction  of  the  buy- 
er, was  consigned  to  the  cashier  of  a  bank. 
There  was  an  express  direction  to  hold  the 
wheat  until  the  payment  of  the  drafts  and  to 
deliver  only  on  payment    The  manner  In 


which  the  draft  in  the  case  at  bar  was  drawn 
and  handled  showed  the  same  intention.  In 
the  opinion  in  the  case  Just  cited,  the  court, 
after  stating  that,  "where  there  is  anything 
to  rebut  the  effect  of  the  bill  it  becomes  a 
question  for  the  Jury  whether  the  property 
has  passed,"  used  the  following  language, 
which  seems  quite  appropriate  to  the  case 
at  bar: 

"But  in  this  case  there  are  no  circumstances 
to  rebut  the  intent  to  retain  ownership  exhibit- 
ed in  the  bills  of  lading,  and  confirmed  through- 
out by  the  indorsements  on  the  bills,  and  by 
the  written  instructions  to  hold  the  wheat  until 
payment  of  the  drafts.  Nothing  in  the  evidence 
received  or  offered  tended  to  show  any  other 
intent.  Hence  there  was  no  necessity  of  submit- 
ting to  the  jury  the  question  whether  there  was 
a  change  of  ownership.  That  would  have  been 
an  invitation  to  find  a  fact  of  which  there  was 
no  evidence.  The  circumstances  as  relied  upon 
by  the  plaintiffs  in  error,  as  tending  to  show 
that  the  property  vested  in  Smith  &  Co.,  cannot 
have  the  significance  attributed  to  them," 

The  Judgment  Is  affirmed. 
All  the  Justices  concurring. 


RANKIN  et  al  v.  EPPLER   (No.  22422.V 
(Supreme  Court  of  Kansas.   Jan.  10,  1920.> 

(Syllalu*  oy  the  Court.) 

Injunction  <s=>26(4>— Judgment  bequibino 
fates  of  satisfied  notes  to  8urbendeb, 
them  and  restraining  from  tbansfee  ob 
prosecution  of  vexatious  suits  thereon. 
The  facts  considered,  and  held  sufficient  to 
warrant  a  judgment  requiring  the  payee  of  ten 
satisfied  promissory  notes  to  surrender  them 
to  the  maker,  enjoining  transfer  of  the  notes, 
and  enjoining  the  payee  from  bringing  and 
prosecuting  vexatious  suits  founded  on  them. 

Appeal  from  District  Court,  Ellis  County. 

Action  by  F.  E. ,  Rankin  and  another 
against  W.  A.  Eppler.  Demurrer  to  peti- 
tion overruled,  and  defendant  appeals.  Af- 
firmed. 

H.  L.  Pes  tana,  of  Hays,  and  Herman  Long, 
of  Wakeeney,  for  appellant. 
J.  P.  Shutts,  of  Hays,  for  appellees. 

BCRCH,  J.  The  action  was  one  to  require 
surrender  of  satisfied  promissory  notes,  to  en- 
join their  transfer,  and  to  enjoin  the  bring- 
ing and  prosecution  of  vexatious  suits  found- 
ed on  them.  A  demurrer  to  the  petition  was 
overruled,  and  the  defendant  appeals. 

There  were  ten  of  the  notes.  In  March, 
1916,  they  were  all  satisfied,  by  means  which 
need  not  stated,  but  the  defendant  refused 
to  surrender  them.  In  June,  1918,  the  de- 
fendant brought  suit  on  one  of  the  notes, 
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and  then  suffered  a  dismissal  for  want  of  J  Doc  Ward  was  convicted  of  robbery  In  the 
prosecution,  in  October,  1918,  the  defendant  |  first  degree  and  sentenced,  and  he  perfected 


sued  on  another  note  before  a  justice  of  the 
peace.  The  proceeding  was  still  pending  when 
the  plaintiffs  commenced  the  present  suit. 
The  petition  alleged  that  the  actions  brought 
by  the  defendant  were  not  Instituted  In  good 
faith,  that  the  purpose  was  to  harass  the 
plaintiffs,  occasion  them  loss  of  time  and  put 
them  to  expense,  and  that  the  defendant 
threatened  to  keep  on  until  he  had  com- 
menced a  separate  action  on  each  note. 

The  defendant  cites  the  cases  requiring  one 
in  the  situation  of  the  plaintiffs  to  establish 
his  right  at  law  before  seeking  equitable  re- 
lief. The  doctrine  of  those  cases  became  ob- 
solete in  this  state  with  abolition  of  the  dis- 
tinction between  actions  at  law  and  suits  in 
equity.  The  defendant  also  cites  cases  apply- 
ing the  rule  that  equity  will  not  interfere 
when  there  is  an  adequate  remedy  at  law. 
Some  of  the  cases  were  well  decided.  Oth- 
ers interpret  the  rule  In  a  spirit  altogether 
too  narrow  and  illiberal.  In  this  state  the 
remedy  at  law  must  be  equally  full,  complete, 
and  efficient  with  the  remedy  in  equity.  If 
In  this  instance  there  were  but  a  single  note, 
the  plaintiffs  might  obtain  such  relief  when 
sued  on  the  Instrument.  If  there  were  nu- 
merous parties  to  a  single  note,  whom  the  de- 
fendant proposed  to  sue  separately,  each  one 
might  be  left  to  his  remedy  at  law.  A  judg- 
ment, however,  in  favor  of  the  plaintiffs,  in 
a  suit  or  suits  on  one,  two,  or  several  of 
the  notes,  does'  not  free  them  from  vexation 
and  expense.  The  defendant's  conduct  takes 
the  form  of  continuing  trespass  on  the  plain- 
tiffs' time,  money,  and  tranquillity,  which 
they  are  entitled  to  end  once  for  all,  by  a 
single  action  in  which  full  relief,  including 
surrender  of  the  satisfied  instruments,  may 
be  granted. 

The  judgment  of  the  district  court  is  af- 
firmed. 

All  the  Justices  concurring. 


STATE  v.  WARD.  (No.  22769.) 
(Supreme  Court  of  Kansas.    Jan.  10,  1020.) 

(Syllabus  by  the  Court.) 

Criminal  law  «=>1084— Supreme  Court  can 
direct  that  defendant  in  default  of 
bond  remain  in  sheriff's  custodt  pend- 
ing appeal. 

Although  in  the  Code  of  Criminal  Procedure 
provision  is  made  for  a  stay  of  execution  on 
appeal  only  upon  the  giving  of  a  bond,  this 
court,  under  its  general  authority  to  suspend 
further  proceedings  in  the  court  below,  may 
direct  that  the  defendant  in  default  of  bond 
shall  remain  in  the  custody  of  the  sheriff  pend- 
ing the  final  decision. 


an  appeal,  and,  without  giving  the  bond  re- 
quired for  his  release  pending  the  hearing, 
he  applies  to  the  Supreme  Court  for  an  or- 
der staying  execution  of  sentence  and  pro- 
viding that  in  default  of  the  bond  he  shall 
remain  in  sheriff's  custody.  Application 
granted. 

S.  S. 
cant. 

Clark 
State. 


Alexander,,  of  Kingman,  for  appli- 
A  Wallace,  of  Kingman,  for  the 


PER  CURIAM.  Doc  Ward,  having  been 
convicted  of  robbery  in  the  first  degree,  was 
on  December  13,  1919,  sentenced  to  serve  not 
more  than  21  years  in  the  penitentiary.  He 
at  once  perfected  an  appeal.  The  district 
court  has  fixed  the  bond  required  for  his  re- 
lease pending  the  hearing  at  $4,000,  which 
he  has  not  yet  given.  He  now  applies  to 
this  court  for  an  order  staying  the  execu- 
tion of  the  sentence  and  providing  that  in 
default  of  bond  he  shall  remain  in  the  cus- 
tody of  the  sheriff.  Such  orders  have  been 
granted  under  the  statutes  as  they  existed 
prior  to  1915.  In  re  Truskett,  84  Kan.  869, 
115  Pac.  575.  In  that  year,  however,  the 
statute  relating  to  the  stay  of  execution  on 
appeal  in  criminal  cases  was  amended  (Laws 
1915,  c.  266,  S  3 ;  Gen.  Stat.  1915,  §  8206),  and 
no  decision  has  heretofore  been  made  by  this 
court  as  to  whether  or  not  such  right  has 
been  affected  by  the  amendment  That  ques- 
tion arises  upon  the  present  motion. 

In  1889  the  section  of  the  Criminal  Code 
relating  to  appeals  was  amended  so  as  to 
include  a  provision  that  in  default  of  bond 
the  defendant  should  remain  in  custody  of 
the  sheriff.  Laws  1889,  c.  127,  §2.  In  a 
revision  of  the  section  in  1903  this  provision 
was  omitted.  As  was  explained  in  the  opin- 
ion in  Re  Truskett,  the  legislative  history 
of  this  amendment  showed  clearly  that  a 
curtailment  of  the  defendant's  privileges 
had  not  been  intended.  The  section  in  its 
present  form  is  much  simplified,  and  merely 
provides  (in  felony  cases)  for  a  stay  of  exe- 
cution upon  the  giving  of  a  bond.  The  omis- 
sion of  the  somewhat  complicated  features 
of  the  old  law  waB  apparently  due  to  a  de- 
sire to  get  rid  of  verbiage  rendered  unneces- 
sary by  the  civil  appellate  practice  having 
been  made  applicable  in  criminal  appeals, 
rather  than  to  a  change  of  policy.  As  no 
express  proviso  for  the  appellant's  remain- 
ing in  charge  of  the  sheriff  in  default  of  bond 
was  included  in  the  old  act,  the  failure  to 
insert  it  in  the  new  one  is  not  especially 
significant.  The  general  provision  of  the 
statute  empowering  this  court  to  suspend 
proceedings  in  the  court  below  during  the 
pendency  of  an  appeal  (Gen.  Stat.  1915, 
§  2926),  which  was  invoked  in  the  Truskett 


«=>For  other  oamss  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
1W  P.-64 


Digitized  by 


Google 


1010 


186  PACIFIC  REPORTER 


(Kan. 


Case,  remains  unchanged.  That  a  consider- 
able interval  must  elapse  between  the  taking 
of  an  appeal  and  its  decision  is  due  to  the 
time  that  it  is  necessary  for  Its  orderly 
presentation  and  consideration,  and  not  to 
any  fault  of  the  appellant.  If  on  an  appeal 
in  a  felony  case  the  Judgment  is  reversed,  and 
the  defendant  has  in  the  meantime  by  rea- 
son of  his  inability  to  give  a  bond  been  in' 
careers  ted  in  the  penitentiary,  he  will  have 
suffered  an  Ignominy  because  of  his  poverty, 
to  which  he  would  not  otherwise  have  been 
subjected.  That  is  a  result  to  be  avoided 
unless  clearly  made  mandatory  by  the  stat- 
ute. We  conclude  that  the  court  has  not  been 
deprived  of  its  power  to  order  the  defendant 
to  remain  in  the  custody  of  the  sheriff  in 
default  of  giving  a  bond. 

The  application  is  granted. 

All  the  Justices  concurring. 


In  re  HANNA'S  ESTATE. 
HANNA  v.  HANNA  et  aL    (No.  22175.) 
(Supreme  Court  of  Kansas.    Jan.  10,  1920.) 

(Syllabut  hy  the  Court.) 

1.  Wills  «=>358  —  Judgment  admitting  to 
record  copt  of  foreign  will  and  probate 
thereof  appealable. 

An  appeal  from  the  district  court  may  be 
taken  from  a  judgment  of  a  probate  court  ad- 
mitting to  record  an  authenticated  copy  of  a 
foreign  will  and  of  the  record,  in  a  foreign 
court,  of  the  probate  thereof. 

2.  Wills  «=»434— Authentication  of  copt 
of  foreign  will  sufficient. 

The  authentication  of  a  copy  of  a  foreign 
will  and  of  the  record  of  the  probate  thereof  in 
the  court  of  a  foreign  country  has  been  ex- 
amined, and  it  is  held,  that  the  authentication 
complies  with  section  368  of  the  Code  of  Civil 
Procedure  (Gen.  St.  1915,  {  7272). 

3.  Wills  <8=>245  —  Authenticated  copt  of 
will  and  record  of  foreign  probate  en- 
titled TO  RECORD. 

Patrick  Hanna  was  born  in  Ireland.  When 
a  young  man  he  came  to  America,  settled  in 
Grayson  county,  Tex.,  engaged  in  business  there, 
and  accumulated  a  fortune.  He  visited  Ireland 
on  a  number  of  occasions,  and  while  there  on 
a  visit,  in  1908,  he  executed  his  wilL  In  1913, 
he  again  went  to  Ireland  and  remained  there 
until  his  death,  which  occurred  in  1916.  His 
will  was  probated  in  Ireland.  An  application 
was  presented  to  the  proper  court  in  Texas,  ask- 
ing, in  one  count,  that  the  will  be  probated 
there,  and  asking,  in  another  count,  that  the* 
authenticated  copy  of  the  will  and  of  the  order 
admitting  it  to  probate  be  recorded.  The  Texas 
court  ordered  that  the  copy  of  the  will  be  re- 
corded. Afterward,  an  authenticated  copy  of 
the  will  and  of  the  record  of  its  probate  in  Ire- 


land was  presented  to  the  probate  court  of  Har- 
vey county,  where  the  testator  owned  property 
at  the  time  of  his  death,  and  request  was  there 
made  that  the  copies  be  recorded  in  that  county. 
The  probate  court  ordered  the  copies  recorded. 
The  application  was  resisted  by  heirs  at  law  of 
Patrick  Hanna.  They  appealed  to  the  district 
court.  That  court  refused  to  admit  the  copies 
to  record  on  the  ground  that  Patrick  Hanna,  at 
the  time  of  his  death,  was  domiciled  in  Gray- 
son county,  Tex.  Held,  that  the  authenticated 
copy  of  the  will  and  of  the  record  of  the  pro- 
bate thereof  in  Ireland  should  be  admitted  to 
record  in  the  probate  court  of  Harvey  county. 

Appeal  from  District  Court,  Harvey 
County. 

Proceeding  by  Hugh  Hanna  for  the  admis- 
sion to  record  in  the  probate  court  of  a  will 
of  Patrick  Hanna,  deceased,  executed  and 
probated  In  Ireland,  opposed  by  May  Hanna 
and  others.  From  a  judgment  of  the  district 
court  refusing  probate,  proponent,  Hugh 
Hanna,  appeals.  Reversed,  and  district  court 
directed  to  order  that  authenticated  copy 
of  will  and  of  the  order  of  foreign  probate 
be  recorded  in  the  probate  court. 

Spencer,  Haven  &  Smithdeal,  of  Dallas, 
Tex.,  for  appellant 

Branine  &  Hart,  of  Newton,  Dale,  Amldon, 
Buckland  &  Hart,  of  Wichita,  and  John  J. 
Riling,  of  Lawrence,  for  appellees. 

MARSHALL,  J.  Hugh  Hanna  appeals 
from  a  Judgment  of  the  district  court  refus- 
ing to  admit  to  record  in  the  probate  court 
a  will  executed  and  probated  In  Ireland. 

Patrick  Hanna  was  born  in  Ireland,  and 
came  to  this  country  when  he  was  a  young 
man.  He  went  to  Denison,  in  Grayson  coun- 
ty, Tex.,  engaged  In  business  there,  and  ac- 
cumulated a  small  fortune.  He  visited  Ire- 
land several  times  after  coming  to  this  coun- 
ty, and  while  there  on  a  visit,  In  1908,  he 
executed  a  will  giving  to  his  brother,  Hugh 
Hanna,  all  his  property  wherever  situated, 
and  appointed  Hugh  Hanna  executor  of  the 
will.  In  1913,  Patrick  Hanna  again  went  to 
Ireland  and  remained  there  until  his  death, 
which  occurred  In  1916,  and  his  will  was 
there  probated.  At  that  time  he  owned 
property  in  Ireland,  in  Texas,  and  in  Harvey 
county,  Kan.  An  authenticated  copy  of  the 
will  and  of  the  order  probating  it  was  after- 
ward recorded  in  Texas,  and  ancillary  ad- 
ministration of  the  estate  was  had  in  that 
state. 

In  presenting  the  will  to  the  court  in 
Grayson  county,  Tex.,  Hugh  Hanna  asked, 
in  one  count,  that  the  will  be  probated  by 
that  court,  and  asked,  in  another  count,  that 
an  authenticated  copy  of  the  will,  together 
with  a  copy  of  the  order  probating  the  will, 
be  filed  and  recorded.  That  court  did  not 
admit  the  will  to  probate,  but  did  order: 

"That  the  will  of  Patrick  Hanna,  deceased,  as 
probated  in  the  High  Court  of  Justice  (Ireland) 
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King's  Bench  Division  (Probate),  together  with 
the  probate  thereof,  be  filed  and  recorded,  and 
that  when  so  filed  and  recorded  that  the  same 
shall  have  the  same  force  and  effect  as  the  orig- 
inal will  if  said  original  will  had  been  admitted 
to  probate." 

Hugh  Hanna,  the  executor,  presented  to 
the  probate  court  of  Harvey  county  an  au- 
thenticated copy  of  the  will,  and  of  the  order 
of  the  court  In  Ireland  probating  the  will, 
and  asked  that  they  be  admitted  to  the  rec- 
ord In  that  county.  The  probate  court  or- 
dered them  recorded.  May  Hanna  and  her 
associates,  heirs  at  law  of  Patrick  Hanna, 
resisted  the  application,  and  appealed  to 
the  district  court.  Hugh  Hanna  then  moved 
to  dismiss  the  appeal  on  the  ground  that 
the  parties  were  attempting  to  contest  a  will 
executed  and  proved  according  to  the  lawa  of 
a  foreign  country,  and  on  the  further  ground 
that  no  appeal  lies  from  an  order  admitting 
to  record  a  duly  authenticated  copy  of  a 
foreign  will  probated  In  a  foreign  country. 
That  motion  was  denied,  and  the  cause  was 
afterward  tried.  Hugh  Hanna  Introduced 
the  authenticated  copy  of  the  will  and  of 
the  order  probating  it  Objection  was  made 
by  May  Hanna  and  her  associates  on  the 
ground  that  the  copy  was  not  properly  au- 
thenticated or  certified,  and  on  the  further 
ground  that  the  court  In  Ireland  was  wholly 
without  jurisdiction  to  probate  the  will.  On 
the  latter  proposition,  evidence  was  intro- 
duced to  prove  the  domicile  of  Patrick  Han- 
na at  the  time  of  his  death.  Hugh  Hanna 
introduced  evidence  tending  to  show  that  at 
that  time  Patrick  Hanna  was  domiciled  In 
Ireland,  while  May  Hanna  and  her  asso- 
ciates introduced  evidence  tending  to  show 
that  Patrick  Hanna  was  at  that  time  domi- 
ciled In  Grayson  county,  Tex.  The  district 
court  found: 

"That  said  Patrick  Hanna,  at  the  time  of  his 
death,  was  domiciled  at  Denison,  Grayson  coun- 
ty, Tex. ;  and  that  the  said  foreign  will  of  said 
Patrick  Hanna,  offered  in  probate,  la  not  en- 
titled to  be  admitted  to  record  or  to  probate  in 
this  county." 

[1]  1.  Hugh  Hanna  argues  that  the  district 
court  committed  error  in  not  dismissing  the 
appeal  of  May  Hanna  and  her  associates. 
In  order  to  properly  determine  the  question 
presented,  it  is  necessary  to  examine  the 
statute  governing  appeals  from  probate 
courts,  and  to  examine  several  decisions  of 
this  court  Section  4675  of  the  General 
Statutes  of  1915,  in  part,  reads: 

"Appeals  shall  be  allowed  from  the  decision  of 
the  probate  court,  to  the  district  court,  in  the 
following  cases:  *  •  •  -  And  in  all  other  cases 
where  there  shall  be  a  final  decision  of  any 
matter  arising  under  the  jurisdiction  of  the  pro- 
bate court,  except  in  cases  of  habeas  corpus  and 
injunction." 

The  language  quoted  Is  comprehensive;  it 
includes  everything  in  which  a  final  decision 


is  rendered  by  the  probate  court  The  ad- 
mission of  the  authenticated  copy  of  the  will 
of  Patrick  Hanna  to  record  was  a  final  de- 
cision. It  necessarily  follows  that  an  appeal 
could  properly  be  taken  from  that  decision. 
This  conclusion  is  supported  by  the  deci- 
sions of  this  court  In  Lawrle  v.  Lawrie,  89 
Kan.  480,  18  Pac.  499,  this  court  said: 

"An  appeal  lies  to  the  district  court  from  a 
decision  of  the  probate  court  refusing  to  admit 
a  will  to  probate." 

To  the  same  effect  is  Durant  v.  Durant, 
89  Kan.  847,  131  Pac.  613.  In  McCarthy  v. 
Weber,  96  Kan.  415,  418, 151  Pac.  1103,  1105, 
this  court  said: 

"An  appeal  may  be  taken  from  an  order  of  the 
probate  judge  allowing  or  refusing  a  probate." 

Section  11807  of  the  General  Statutes  of 
1915  should  be  considered  with  the  subject , 
now  under  discussion.  That  section,  In  part, 
reads: 

"Mo  proceedings  shall  be  had  in  this  state  to 
contest  a  will  executed  and  proven  according 
to  the  law  of  any  state  or  territory  of  the  United 
States  or  of  any  foreign  country  relative  to 
property  in  this  state." 

Therefore  the  will  cannot  be  contested  in 
either  (he  probate  court  or  the  district  court. 
This  limits  the  Issues  to  be  tried  on  the 
presentation  of  an  authenticated  copy  of  a 
foreign  will.  However,  the  authentication 
may  be  examined.  If  that  Is  not  in  proper 
form,  the  will  should  not  be  recorded.  Those 
contesting  the  recording  of  the  will  may 
show  that  there  is  no  such  record  as  that 
purported  to  be  authenticated. 

[2]  2.  May  Hanna  argues  that  the  copy  of 
the  will  probated  In  Ireland,  and  of  the  order 
admitting  the  will  to  probate,  was  not  prop- 
erly authenticated.  Section  368  of  the  Code 
of  Civil  Procedure  (Gen.  St.  1915,  i  7272) 
reads: 

"Copies  of  records  and  proceedings  in  the 
courts  of  a  foreign  country  may  be  admitted  in 
evidence,  upon  being  authenticated  as  follows: 

"First,  by  the  official  attestation  of  the  clerk 
or  officer  in  whose  custody  such  records  are  le- 
gally kept 

"Second,  by  the  certificate  of  one  of  the  judg- 
es or  magistrates  of  such  court  that  the  person 
so  attesting  is  the  clerk  or  officer  legally  intrust- 
ed with  the  custody  of  such  records,  and  that 
the  signature  to  his  attestation  is  genuine." 

The  documents  in  question  are  certified  to 
by  the  registrar  of  the  court  In  which  the 
probate  records  of  Ireland  are  kept,  and  the 
judge  of  that  court  certifies  that  the  regis- 
trar was  duly  intrusted  with  the  custody  of 
such  records,  and  that  the  registrar's  sig- 
nature to  bis  certificate  is  genuine.  The 
registrar  In  turn  certifies  to  the  signature  of 
the  judge,  and  the  consul  of  the  United 
States  in  Dublin  certifies  that  Henry  C. 
Warren,  the  person  signing  the  certificate, 
is  the  registrar  of  the  court ;  that  he  is  well 
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satisfied  that  the  registrar's  name  written  to 
the  certificate  Is  his  real  and  genuine  sig- 
nature; and  that  the  seal  of  the  court  is 
genuine.  These  certificates  more  than  com- 
ply with  all  the  requirements  of  section  368 
of  the  Code,  and  the  documents  were  prop- 
erly admitted  in  evidence. 

[3]  3.  The  district  court  of  Harvey  coun- 
ty refused  to  admit  the  authenticated  copy 
of  the  will  to  record  or  to  probate  in  that 
county.  The  court  having  Jurisdiction  of 
probate  matters  in  Ireland  assumed  that  it 
had  jurisdiction  to  probate  the  will.  Pat- 
rick Hanna  had  property  to  administer  in 
that  country,  his  will  was  made  there,  and 
he  was  there  at  the  time  of  his  death,  and 
had  been  for  three  years  prior  thereto.  If, 
at  the  time  of  his  death,  he  had  been  living 
in  Harvey  county  as  he  had  been  living  in 
Ireland,  the  probate  court  of  that  county 
'would  have  been  justified  in  exercising  juris- 
diction to  probate  his  will.  Before  the  pro- 
ceedings in  Harvey  county  were  commenced, 
an  authenticated  copy  of  the  will  and  of  the 
order  admitting  it  to  probate  had  been  pre- 
sented to  the  proper  court  in  Grayson  county, 
Tex.,  and  the  request  had  been  made  that  the 
will  be  probated  there,  and  that  the  authen- 
ticated copy  be  admitted  to  record.  The 
Texas  court  did  not  probate  the  will,  but  did 
order  that  it  and  the  order  probating  it  be 
recorded.  The  Judgment  of  the  Texas  court, 
In  effect,  determined  that  It  did  not  have 
jurisdiction  to  probate  the  will,  and  that  the 
will  had  not  been  properly  probated  in  Ire- 
land. The  courts  of  this  state  cannot  change 
the  order  made  by  the  Texas  court.  The 
determination  of  the  latter  court  that  It  did 
not  have  Jurisdiction  to  probate  the  will  is 
binding  on  the  courts  of  this  state,  and  they 
cannot  compel  the  Texas  court  to  assume 
jurisdiction  when  it  does  not  have  jurisdic- 
tion under  Texas  laws.  The  district  court 
committed  reversible  error  in  refusing  to 
permit  the  will  to  be  recorded. 

The  Judgment  of  the  district  court  is  re- 
versed, and  that  court  is  directed  to  order 
that  the  authenticated  copy  of  the  will  and 
of  the  order  probating  it  in  Ireland  be  re- 
corded in  the  probate  court  of  Harvey 
county. 

All  the  Justices  concurring. 


SCHNACK  et  al.  v.  CITY  OF  LARNED  et  al. 
(No.  22479.) 

(Supreme  Court  of  Kansas.    Jan.  10,  1920.) 

(Syllabut  by  the  Court.) 

1.  Executors  and  administrators  <8=>153 — 
Not  concerned  with  residuary  estate  de- 
vised FOR  PUBLIC  PURPOSES. 

The  provisions  of  a  will  examined,  and  held, 
that  the  executors  of  the  will  have  no  concern 


with  the  residuary  estate  devised  therein  to  a 
city  for  a  public  purpose. 

2.  Charities  <g=>35— Bequest  or  income  of 

PROPERTY  TO  CITY  FOB  PUBLIC  PURPOSE  A 
GRANT  OF  ENTIRE  ESTATE  WITH  LIMITATIONS 
AS  TO  ITS  USE. 

Where  the  entire  annual  income  of  a  residu- 
ary estate  is  devised  in  perpetuity  to  a  city  for 
a  public  purpose,  the  legal  effect  of  such  a  de- 
vise operates  as  a  grant  to  the  city  of  the  entire 
estate,  with  limitation  only  as  to  its  use. 

3.  Wills  <§=»740(3)— Executor  ha  vino  per- 
sonal INTEREST  IN  RESIDUE  MAY  JOIN  IN 
COMPROMISE  SETTLEMENT  WITH  ANOTHER 
CLAIMANT. 

Where  there  is  no  issue  of  fraud  or  bad 
faith,  an  executor  of  a  will,  who  has  a  personal 
interest  as  heir  in  the  residuary  estate,  and  who 
has  no  official  concern  with  the  residuary  estate 
as  executor,  may  lawfully  join  with  other  heirs 
in  a  compromise  settlement  with  another  claim- 
ant concerning  the  residuary  estate. 

4.  Wills  <g=>740(3)— City  as  devisee  of  re- 
siduary ESTATE  MAY  COMPROMISE  A  OOOD- 
FAITH  CONTEST  BY  HEIRS. 

Where  a  city  is  named  as  the  beneficiary 
of  a  residuary  estate,  and  its  right  thereto  is 
subjected  to  a  contest  by  heirs  of  the  testator, 
and  where  it  appears  that  there  may  be  reason- 
able grounds  upon  which  to  base  the  contest  by 
the  heirs,  and  no  bad  faith  apparent,  the  city 
may  lawfully  compromise  its  claim  to  the  resid- 
uary estate,  especially  when  the  compromise 
is  to  become  effective  only  after  it  is  submitted 
to  and  approved  by  the  court. 

5.  Wills  <S= 740(3)— State  or  county  law 

OFFICER  NOT  CONCERNED  WITH  CITY'S  COM- 
PROMISE OF  CLAIM  TO  RESIDUARY  ESTATE  DE- 
VISED. 

Ordinarily  the  state's  law  officer,  its  Attor- 
ney General  or  county  attorney,  has  no  special 
official  concern  in  a  city's  compromise  settle- 
ment of  its  claim  to  a  residuary  estate  devised 
to  the  city  for  a  public  purpose. 

Appeal  from  District  Court,  Pawnee 
County. 

Action  by  Martin  Senna ek  and  others,  as 
heirs  at  law  of  Peter  Schnack,  deceased, 
against  the  City  of  Lamed,  to  set  aside  a 
residuary  clause  of  decedent's  will.  A  com- 
promise between  plaintiffs  and  the  defendant 
city  was  effected,  and  A.  M.  Moffet,  executor, 
appeals.  Affirmed. 

Geo.  W.  Finney  and  H.  S.  Rogers,  both  of 
Larned,  and  E.  O.  Cole  and  Wm.  Osmond, 
both  of  Great  Bend,  for  appellant. 

Jas.  G.  Martin,  of  Wichita,  W.  H.  Vernon, 
Jr.,  of  Larned,  and  C.  I.  Long,  A.  M.  Cowan, 
and  Claude  I.  Depuy,  all  of  Wichita,  for  ap- 
pellees. 

DAWSON,  J.  This  was  an  action  by  cer- 
tain heirs  at  law  of  the  late  Peter  Schnack, 
of  Pawnee  county,  to  set  aside  the  residuary 
clause  of  Peter's  will  on  account  of  undue 
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influence.  The  city  of  Lamed  is  the  bene- 
ficiary of  the  residuary  clause.  The  plain- 
tiffs and  the  city  have  effected  a  compromise, 
subject  to  the  approval  of  the  trial  court, 
and  the  legality  of  that  compromise  and  of 
the  right  of  the  trial  court  to  approve  or  re- 
ject it  are  the  questions  involved  in  this 
appeal. 

The  plaintiff's  petition  alleged  that  at  the 
time  of  making  his  will  Peter  Schnack  was 
76  years  of  age,  in  his  dotage,  infirm,  de- 
crepit, weak  in  both  body  and  mind,  and  in- 
capable of  comprehending  the  terms  and 
nature  of  the  residuary  clause,  and  that  it 
was  incorporated  in  the  will  because  of  un- 
due Influence  of  divers  persons,  etc.  The 
other  clauses  of  the  will,  which  are  not  as- 
sailed, dispose  of  considerable  property,  and 
provide  a  number  of  substantial  legacies  to 
certain  of  his  kindred  by  blood  and  marriage. 
Three  executors  are  named  by  the  will.  They 
are  directed  to  reserve  and  Invest  enough 
money  out  of  bis  estate  to  produce  an  an- 
nual income  of  $15  to  be  used  for  improving 
and  maintaining  the  family  lot  in  Lamed 
Cemetery,  and  the  executors  are  authorized 
to  sell  enough  of  Peter's  real  estate  to  pay 
specific  legacies.  The  residuary  clause  of  the 
will,  which  the  plaintiffs  attacked  in  this  ac- 
tion, reads: 

"Provided  further,  that  the  surplus  or  residue 
of  my  estate  after  the  payment  of  the  specific 
bequests  hereinbefore  mentioned  and  the  cost 
and  expenses  of  administration,  shall  be  in- 
vested and  kept  invested  in  good  bonds,  such 
as  could  be  accepted  by  the  State  as  investment 
for  school  funds  or  in  first  mortgages  on  im- 
proved farm  lands  in  this  state,  no  loan  to  ex- 
ceed forty  per  cent.  (40%)  of  the  actual  cash 
value  of  the  land.  The  income  from  those  in- 
vestments shall  be  used  .by  the  city  of  Lamed 
or  its  park  commissioner  for  the  purpose  of 
maintaining  a  public  park,  which  shall  bear 
my  name,  to  be  located  in  or  near  the  city  of 
Lamed,  Kansas,  and  for  no  other  purposes.  No 
part  of  this  income  shall  be  used  under  any  cir- 
cumstances for  the  maintenance  of  the  Edwards 
park  or  used  on  lands  where  it  is  now  located. 
I  prefer  that  the  island  between  the  Pawnee 
and  the  Arkansas  river,  which  is  now  owned 
.  by  the  city,  be  used." 

The  answer  of  the  city  of  Lamed  Joined 
issues  on  plaintiffs'  petition.  '  Two  of  the 
executors  did  not  answer,  and  the  third,  A 
M.  Moffet,  who  is  the  appellant  here,  filed 
a  general  denial.  Thereafter  the  plaintiffs 
and  the  city  of  Lamed  effected  a  compromise 
and  settlement  of  the  controversy  subject  to 
the  approval  of  the  trial  court  Charley 
Schnack,  who  had  been  named  as  one  of  the 
executors,  joined  in  this  compromise  with 
the  plaintiffs,  his  coheirs  at  law.  This  com- 
promise provided  that  the  city  of  Lamed 
should  sell  and  assign  all  its  Interest  in  the 
property  bequeathed  by  the  residuary  clause 
of  Schnack' s  will  for  $25,000  in  cash  and  cer- 
tain lands  and  town  lots  in  Lamed,  which 
were  to  be  devoted  to  park  purposes  by  the 


city.  A  supplemental  petition,  alleging  this 
proposed  settlement  and  setting  up  a  copy 
of  it,  and  praying  for  the  trial  court's  approv- 
al thereof,  was  filed  in  the  action.  The  de- 
fendant executor,  Moffet,  demurred  to  the 
supplemental  petition.  The  trial  court  over- 
ruled this  demurrer,  and,  without  awaiting 
the  trial  courts  approval  or  disapproval  of 
the  settlement,  the  defendant  Moffet  appeals. 

Moffet  contends  that  the  residuary  clause 
confers  no  title  on  the  city  of  Lamed,  but 
that  such  title  is  In  himself  and  his  coexecu- 
tors,  and  that  the  compact,  between  the  city 
and  the  plaintiffs,  with  whom  bis  coexecutor, 
Charley  Schnack,  is  associated,  is  void.  With 
these  main  contentions  as  a  text  the  argu- 
ment for  appellant  proceeds. 

[1]  He  first  refers  briefly  to  several  propo- 
sitions of  law  which  are  not  disputed.  Of 
course,  the  executor  has  temporarily  a  quali- 
fied title  to  the  personal  property  of  a  tes- 
tator (Gen.  Stat  1915,  |  4554)  and,  if  nec- 
essary for  the  proper  discharge  of  his  execu- 
torship, he  may  cause  the  real  estate  also 
to  be  subjected  to  his  control  and  disposition 
(Gen.  Stat  1915,  §  4598  et  seq.;  Bank  v.  Haid, 
97  Kan.  297,  155  Pac.  57).  Sometimes  the 
executor  is  authorized  by  the  will  of  the  tes- 
tator to  sell  real  estate  without  the  sanction 
of  the  probate  court  Bank  v.  Grisham,  105 
Kan.  460,  185  Pac.  54  (No.  22,178,  decided 
November  8,  1919).  Here,  however,  the  will 
Itself  specifically  outlined  the  powers  and  du- 
ties of  the  executors.  They  were  to  pay  the 
debts  and  funeral  expenses  of  the  deceased, 
pay  the  legacies  bestowed  by  the  will,  provide 
a  permanent  fund  to  care  for  the  family 
burial  lot,  and  sell  whatever  real  estate  was 
necessary,  If  any,  to  pay  the  legacies  pro- 
vided by  the  will.  Such  are  the  powers  and 
duties  of  the  executors.  Aside  from  these 
matters,  the  questions  of  law  and  fact  in- 
volved in  the  action  between  the  plaintiffs 
and  the  city  of  Lamed  do  not  affect  the 
proper  discharge  of  the  duties  imposed  on 
the  executors  and  the  appellant  has  no  con- 
cern therewith. 

[2]  Perhaps  this  opinion  should  close  at 
this  point ;  but  the  briefs  of  both  parties  in- 
dicate that  the  other  points  urged  by  appel- 
lant should  be  settled;  so  we  will  dispose  of 
them.  We  cannot  agree  with  appellant's 
contention  that  the  city  of  Lamed  has  no 
title  to  the  property  bequeathed  by  the  re- 
siduary clause  of  Schnack's  will.  But  for  the 
assault  made  upon  it  by  plaintiffs,  the  city's 
title  is  complete.  If  the  city  does  not  hold 
the  title,  where  is  it?  Certainly  not  in  the 
executors.  They  have  naught  to  do  with  the 
residuary  estate.  When  the  executors  have 
paid  the  debts  and  bequests  and  created  the 
small  permanent  cemetery  fund,  their  duties 
will  be  functus  officio,  unless  a  trusteeship  in 
perpetuity  in  them  and  their  successors  is 
created  to  manage  the  small  fund  to  be  pro- 
vided to  care  for  the  burial  lot,  but  we  can- 
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not  determine  that  matter  now.  While  the 
residuary  clause  does 'not  In  exact  words  con- 
fer title  on  the  city,  yet  the  entire  Income  of 
the  residuary  property  Is  devised  In  perpetu- 
ity to  the  city.  In  legal  effect  a  gift  or 
devise  of  the  total  Income  of  property,  with- 
out limitation  as  to  time,  operates  as  a  grant 
of  the  entire  estate.  "Slcut  umbra  sequltur 
corpus."  This  has  been  the  law  for  centuries. 
Lord  Coke  said: 

"But  if  a  man  seised  of  lands  in  fee  by  his 
deed  (or  will)  granteth  to  another  the  profit  of 
those  lands,  and  to  have  and  to  hold  to  him  and 
his  heires,  *  *  *  the  whole  land  ltselfe  doth 
passe;  for  what,  is  the  land  but  the  profits 
thereof;  for  thereby  vesture,  herbage,  trees, 
mines,  and  all  whatsoever  parcell  of  that  land* 
doth  passe."  1  Coke  upon  Littleton,  L.  1,  o.  1, 
sec.  1  (4b). 

"But  there  is  no  construction  of  words  older 
or  better  settled  than  that  a  grant  or  devise 
of  the  profits  of  land  passes  the  land  itself." 
Sharswood,  J.,  in  Drusadow  v.  Wilde,  63  Pa. 
170,  172;  Note  in  9  Ann.  Gas.  247,  248. 

"The  devise  of  the  rents  or  income  of  an  es- 
tate is  held  to  pass  the  fee  in  the  same  manner 
as  a  devise  of  the  estate  itself.  The  same  is 
true  of  a  gift  of  the  proceeds  of  a  fund,  without 
limit  as  to  time."  2  Commentaries  on  Wills, 
Alexander,  f  920. 

See,  also,  Gullck's  Executors  v.  Gulick,  25 
N.  J.  Eq.  324;  Earl  v.  Rowe,  85  Me.  414,  58 
Am.  Dec.  714;  Greene  v.  Wilbur,  15  R.  I. 
251,  3  Atl.  4 ;  Johnson  v.  Johnson,  92  Tenn. 
559,  23  S.  W.  114,  22  It.  R.  A.  179,  36  Am. 
St  Rep.  104. 

We  attach  no  particular  significance  to  the 
words  "park  commissioner"  in  the  residuary 
clause  of  the  will.  The  city  may  not  have  an 
officer  of  that  particular  title,  and,  if  it  has, 
the  income  Is  not  devised  to  him  and  his 
successors  in  office;  he  is  merely  the  servant 
of  the  city  whom  the  testator  suggested  as 
a  suitable  functionary  to  manage  the  dty 
park  provided  for  by  his  bounty.  A  city  can 
only  act  through  Its  ofllcers,  agents,  and  serv- 
ants, and  whichever  of  these  Is  directed  by 
the  city  to  manage  the  park  will  be  a  proper 
"park  commissioner"  to  satisfy  the  will. 

The  court  holds  that,  aside  from  any  pos- 
sible infirmity  which  may  Inhere  in  the  re- 
siduary clause  of  Schnack's  will  as  charged 
in  plaintiff's  original  petition,  the  property 
thereby  devised  is  vested  in  the  city  abso- 
lutely, with  merely  a  limitation  on  the  use 
to  which  the  property  is  to  be  devoted — the 
acquisition  and  maintenance  of  a  public  park 
in  or  near  the  city  of  Lamed.  Delaney  v. 
City  of  Sallna,  84  Kan.  532,  9  Pac.  271,  Syl. 
par.  4;  Curtis  v.  Board  of  Education,  43 
Kan.  138,  143,  23  Pac.  98. 

Appellant  next  contends  that  the  compro- 
mise Itself  is  void:  (1)  Because  one  of  the 
coheirs,  Charley  Schnack,  who  is  alsb  named 
as  an  executor,  Joined  with  the  plaintiffs 
as  a  participant  in  the  compromise ;  and  (2) 


that  the  city  has  no  power  to  compromise  or 
surrender  any  of  its  rights  under  the  will. 

[t]  As  there  is  no  issue  of  fraud,  or  bad 
faith  before  us — for  the  case  is  only  here 
on  demurrer  to  the  supplemental  petition — 
the  fact  that  Charley  Schnack  participated  as 
an  Interested  party  in  the  compromise  will 
not  affect  Its  validity.  •  As  we  have  seen,  the 
executors  have  no  official  concern  In  the  re- 
siduary estate;  that  estate  will  not  even 
come  to  maturity  until  the  executors  have 
discharged  all  their  duties  which  can  affect 
it  This  record  la  silent  as  to  whether 
Charley  Schnack  has  qualified  and  assumed 
the  duties  of  his  executorship.  At  all  events 
he  owes  no  duty  as  executor  to  the  city  of 
Lamed,  nor  any  duty  towards  this  residuary 
estate,  so  the  rule  Invoked  by  appellant  that 
an  executor  cannot  purchase  the  estate  in- 
trusted to  him  does  not  apply,  and  the  restric- 
tions imposed  upon  executors  by  section  4614 
of  the  General  Statutes  of  1916  are  irrelevant 
here. 

[41  Can  there  be  any  doubt  about  the  power 
of  the  dty  of  Lamed  to  compromise  and  set- 
tle this  lawsuit?  Appellant  argues  quite 
forcibly  that  it  has  not  He  cites  Morris  r. 
Boyd,  110  Ark.  468,  162  S.  W.  69,  to  forti- 
fy his  point  This  case  is  reported  in  Ann. 
Cas.  1916A,  1004,  and  in  the  same  volume, 
at  page  994  et  seq.,  is  an  exhaustive  note 
with  a  wealth  of  citations  which  seem  to  be> 
at  variance  with  this  Arkansas  decision.  This 
court  has  very  frequently  declared  that  com- 
promises, amicable  agreements,  family  set- 
tlements, and  the  like,  are  not  only  lawful, 
but  commendable,  and  are  to  be  encouraged. 
Lately  this  court  said  through  its  Chief  Jus- 
tice: 

"The  law  favors  the  compromise  and  settle- 
ment of  disputes,  and  when  parties  in  good 
faith  enter  into  an  agreement  based  on  good 
consideration  neither  is  permitted  afterward  to 
deny  it  Pinley  v.  Funk,  35  Kan.  668,  12  Pac. 
16 ;  Minor  v.  Pike,  77  Kan.  806,  93  Pac.  264; 
Kiler  v.  Wohletz,  79  Kan.  716,  101  Pac.  474 
[L.  B.  A.  1915B,  11]."  Lewis  v.  Kimball,  103 
Kan.  173,  175,  173  Pac.  279. 

Is  there  some  qualification  on  this  gener- , 
al  rale,  where  the  matters  Involved  are  the 
subject  of  testamentary  disposition?   In  12 
C.  J.  322,  it  is  said : 

"Compromises  having  for  their  object  the  set- 
tlement of  family  difficulties  or  controversies 
are  favored  at  law  and  in  equity,  if  at  all  rea- 
sonable. The  termination  of  such  controversies 
is  considered  a  valid  and  sufficient  consideration 
for  the  agreement,  and  the  court  will  go  farther 
to  sustain  it  than  it  would  under  ordinary  cir- 
cumstances. Accordingly  it  has  been  laid  down 
as  a  general  rule  that  a  family  agreement,  en- 
tered into  on  the  supposition  of  a  right,  or  of  a 
doubtful  right,  although  it  afterward  turns  out 
that  the  right  was  on  the  other  side,  is  binding, 
and  the  right  cannot  prevail  against  the  agree- 
ment of  the  parties.  The  principle  has  been 
held  to  extend,  not  merely  to  cases  in  which 
arrangements  are  made  between  members  of  a 
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family  for  the  preservation  of  its  peace,  but  to 
cases  in  which  arrangements  are  made  between 
them  for  the  preservation  of  itB  property.  *  •  • 
Applications  of  the  foregoing  rule  have  fre- 
quently been  made  in  the  case  of  settlements  as 
to  the  distribution  of  the  property  of  a  decedent, 
and  to  agreements  not  to  contest  a  will,  or  to 
withdraw  a  will  contest." 

A  case  In  some  respects  like  the  one  at  bar 
arose  In  California.  One  William  Land  bad 
devised  two  large  legacies  to  the  city  of 
Sacramento  for  a  public  park.  A  relative  of 
the  testator  threatened  to  contest  the  will, 
thus  jeopardizing  the  legacies  to  the  city 
and  delaying  the  acquisition  of  the  park. 
The  city  compromised  the  matter  with  the 
relative  by  agreeing  to  pay  him  $15,000  out 
of  one  of  the  legacies,  if  he  should  withhold 
his  contest,  and  If  no  other  relative  attacked 
the  will.  The  court  in  effect  approved  the 
compromise  settlement,  and  interpreted  It  ac- 
cording to  Its  terms,  although  the  relative 
failed,  because  another  relative  did  precipi- 
tate a  contest  In  re  Land's  Estate  (Cal.) 
178  Pac.  387.  See,  also,  the  note  to  Grochow- 
ski  v.  Grochowski  (Neb.)  in  13  L.  B.  A.  (N. 
S.)  484. 

The  learned  trial  Judge  In  the  present  case, 
in  overruling  the  demurrer,  stated  the  prob- 
lem exactly: 

"The  city  of  Larned  has  a  suit  pending  in 
which  it  stands  to  win  all  that  is  involved,  or 
lose  all,  if  it  has  no  power  to  compromise  and 
settle  this  suit" 

And  we  agree  with  the  conclusion  which 
the  trial  court  reached.  He  held: 

"There  seems  to  be  no  good  reason  why  a  city 
should  not  have  the  same  right  to  settle  its  liti- 
gation that  a  private  corporation  or  individual 
has." 

[6]  The  court  cannot  discern  anything  more 
in  appellant's  brief  which  would  justify 
further  discussion.  We  do  not  understand 
that  the  $25,000  and  the  real  estate  which 
the  city  is  to  receive  in  lieu  of  the  disputed 
residuary  estate  are  to  be  perverted  from  the 
public  purpose  which  the  testator  had  in 
mind;  at  least  the  supplemental  petition 
does  not  so  import,  and  the  suggestion  that 
the  state's  law  officer,  the  county  attorney 
or  Attorney  General,  should  be  a  party  to 
this  proceeding,  is  without  merit  They  can 
not  be  brought  into  this  case,  If  they  choose 
'  to  stay  out  Either  of  these  officials  has  the 
same  concern  with  the  city  of  Larned's  pro- 
posed disposition  of  this  residuary  estate 
as  they  would  have  with  a  disposition  of  the 
city  hall,  the  city  Jail,  the  public  library,  or 
the  waterworks;  and  they  have  no  greater 
concern  herewith.  If  they  think  the  city 
proposes  to  transcend  its  powers,  all  the 
state's  prerogative  writs  are  ready  at  their 
Invocation,  whenever  they  choose  to  Invoke 


them,  now  or  hereafter,  and  none  the  less 
because,  of  lapse  of  time.  "Nullum  tempus 
occurrlt  reipubllcse." 

The  demurrer  was  properly  overruled,  and 
the  trial  court  Is  at  liberty  to  proceed  at  its 
discretion  to  determine  the  propriety  of  the 
compromise  as  it  may  be  advised. 
Affirmed. 

All  the  Justices  concurring. 


In  re  Trusteeship  of  PBAGEB. 

PBAGEB  v.  HART  et  al. 

(No.  21966.) 

(Supreme  Court  of  Kansas.    Jan.  10,  1920. 
Behearing  Denied  Feb.  11,  1920.) 

(Syllabus  by  the  Court.) 

1.  Trusts  cj=»243— Trustee  not  chargeable 

WITH  PREDEOESSOB'S  DELINQUENCY  IN  COL- 
LECTING CREDITS  or  ESTATE. 
A  testatrix  devised  one-third  of  her  estate 
to  a  trustee,  for  the  benefit  of  designated  bene- 
ficiaries. A  portion  of  the  estate  consisted  of 
a  large  credit  on  the  books  of  a  wholesale  gro- 
cery company,  one-third  of  which  became  vest- 
ed in  the  trustee.  The  debt  was  not  collected 
from  the  grocery  company,  the  trustee  resigned, 
and  a  successor  was  appointed.  Some  14  years 
after  her  appointment  the  second  trustee  made 
application  to  be  relieved  from  office,  and  for 
approval  of  the  account  she  presented.  The 
beneficiaries  objected  to  the  account  accused 
'the  trustee  of  divers  derelictions  of  duty,  and 
sought  to  have  her  account  charged  with  vari- 
ous sums,'  including  the  grocery  company  debt 
in  full.  Her  account  showed  collection  of  86 
per  cent,  of  the  sum  due  from  the  grocery  com- 
pany. The  court  found  the  grocery  company 
was  solvent  at  the  date  of  her  appointment,  and 
found  she  could  have  collected  the  full  amount 
of  the  debt  from  the  grocery  company  and 
from  her  predecessor,  within  a  reasonable  time 
after  her  appointment  Held,  it  was  no  fault 
of  the  trustee  that  the  debt  was  not  collected 
before  her  appointment  she  can  be  held  respon- 
sible for  none  but  her  own  delinquency,  and  the 
measure  of  her  duty  in  the  premises  was  good 
faith  and  reasonable  prudence  and  diligence. 

2.  Evidence  «J=»471(15)  —  Testimony  that 

WITNESS  AND  ANOTHER,  WERE  SOLVENT  HELD 
INADMISSIBLE  AS  CONCLUSION. 

The  first  trustee  testified  that  when  he  re- 
signed he  was  solvent,  and  testified  that  the 
grocery  company  was  solvent  and  could  have 
been  compelled  to  pay.  Held,  the  testimony 
was  improperly  received. 

8.  Trusts  <8=325 — Finding  that  trustee's 
predecessor  was  solvent  at  time  of  suc- 
cessor's appointment  not  sustained  by 
evidence. 

Eliminating  the  testimony  improperly  re- 
ceived, the  findings  of  fact  disclose  insolvency  of 
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the  grocery  company,  and  the  finding  that  the 
first  trustee  had  assets  from  which  he  could  have 
paid,  or  could  have  been  compelled  to  pay,  the 
sums  due  from  the  grocery  company  and  from 
turn  is  not  sustained. 

4.  Tbubtb  <S=> 294— Showing  necessary  be- 

70 BE  TBUSTEE's  ACCOUNT  CAN  BE  CHARGED 
WITH  UNCOLLECTED  DEBTS  STATED. 

The  law  presumes  good  faith  on  the  part  of 
thQ  trustee,  and  careful  exercise  of  judgment 
and  discretion  in  the  performance  of  her  duties, 
and  before  the  debt  of  the  grocery  company  may 
be  charged  to  her  account,  ability  to  collect  it 
from  the  grocery  company  or  from  her  predeces- 
sor should  be  established. 

5.  Tbubtb  €=5»294— Charging  tbubtee  with 
full  amount  of  uncollected  debt  erro- 
neous under  the  facts. 

The  proceedings  considered,  and  held,  the 
trustee's  account  was  wrongfully  charged  with 
the  full  amount  of  the  grocery  company  debt 

6.  Trusts  ©=>207— Application  by  trustee 
of  stock  to  debt  owing  to  third  party 
and  not  to  estate  not  a  breach  of  trust. 

In  addition  to  the  credit  on  the  grocery 
company  books,  portions  of  the  trust  estate  con- 
sisted of  shares  of  stock  of  the  grocery  com- 
pany  'and  shares  of  bank  stock.  The  grocery 
company  was  indebted  to  the  bank.  The  first 
trustee  applied  the  bank  stock  on  the  bank 
debt,  and  took  credit  on  the  books  of  the  gro- 
cery company.  Under  special  circumstances 
stated  in  the  opinion,  it  is  held,  the  first  trustee 
was  not  guilty  of  a  breach  of  trust. 

7.  Trusts  ®=>231(D— Trustee's  individual 

LIABILITY  ASSUMED  BY  ONE  INDEBTED  TO 
ESTATE  AND  NOT  PAID  WAS  CHARGEABLE 
AGAINST  TBUSTEE'S  ACCOUNTS. 

By  virtue  of  an  approved  transaction,  the 
trustee  as  an  individual  became  indebted  to 
herself  as  trustee.  Acting  in  good  faith,  she 
caused  the  liability  to  be  assumed  by  the  gro- 
cery company,  according  to  a  method  of  dealing 
supposed  to  be  safe.  The  money  was  not  paid. 
Held,  the  law  regards  the  money  as  having 
been  in  her  hands  the  moment  the  transaction 
was  concluded,  and  the  item,  with  simple  in- 
terest, should  be  charged  to  her  account. 

8.  Trusts  <s=>325  —  Documentary  evidence 
in  suit  fob  accounting  properly  re- 
CEIVED. 

Certain  documentary  evidence,  introduced 
over  objection  of  the  trustee,  was  properly  re- 
ceived. 

9.  Trusts  <S=325,  326— Finding  of  fact  in 

SUIT  FOR  ACCOUNTING  SUFFICIENTLY  COM- 
PLETE AND  SUSTAINED  BY  EVIDENCE. 

Findings  of  fact  considered,  and  held  to  be 
sufficiently  complete,  and  to  be  sustained  by  com- 
petent evidence. 

Appeal  from  District  Court,  Bourbon 
County. 

Action  between  Lillian  M.  Prager,  trustee, 
and  Stadden  S.  Hart  and  others.  -  From  a 
judgment  adverse  to  Lillian  M.  Prager  she 


appeals.  Reversed  and  remanded,  with  di- 
rections. 

W.  P.  Dillard  and  W.  W.  Padgett,  both  of 
Ft  Scott,  for  appellant. 

Sheppard,  Sheppard  &  Sheppard,  of  Ft 
Scott,  and  John  B.  Hart,  of  Seattle,  Wash., 
for  appellees. 

BUBCH,  J.  The  origin  and  general  nature 
of  the  action  are  described  in  the  opinion  In 
the  case  of  Hart  v.  Bank,  105  Kan.  434,  185 
Pac.  1,  and  need  not  be  restated.  The  facts 
Involved  are  very  numerous  and,  with  re- 
spect to  some  subjects,  somewhat  compli- 
cated. The  legal  questions  deserving  atten- 
tion, however,  are  few,  and  the  solving  prin- 
ciples are  well  settled.  Therefore  the  court 
will  burden  the  pages  of  the  Kansas  re- 
ports with  as  little  of  the  controversy  as 
possible,  and  will  announce  Its  conclusions 
with  as  little  elaboration  as  possible. 

Nellie  D.  Stadden,  whose  will  created  the 
trust,  died  on  December  2,  1900.  Leo  I. 
Stadden,  a  son  of  the  testatrix,  Qualified,  as 
trustee  on  December  10.  Lillian  M.  Prager, 
a  daughter  of  the  testatrix,  succeeded  him 
on  May  26,  1902,  and  will  be  referred  to 
hereafter  simply  as  the  trustee.  The  will 
specified  no  property  which  should  constitute 
the  corpus  of  the  trust  estate.  On  December 
29,  1900,  the  personal  property  belonging  to 
the  estate  of  the  testatrix,  including  a  large 
credit  on  the  books  of  the  grocery  company, 
was  partitioned  by  a  contract  which  the  trust 
beneficiaries  have  expressly  ratified.  By  that 
contract  Leo  L  Stadden,  trustee,  became 
vested  with  substantially  one-third  of  the 
credit,  in  the  sum  of  $10,072.12,  the  remain- 
der being  divided  with  approximate  equality 
between  Leo  I.  Stadden  personally  and  Lil- 
lian M.  Prager.  Capital  stock  of  the  grocery 
company,  belonging  to  the  testatrix,  was 
similarly  divided.  On  May  26,  1902,  the 
grocery  company  sold  its  stock  of  merchan- 
dise, went  out  of  business,  and  proceeded  to 
wind  up  its  affairs.  The  trustee  asked,  her 
predecessor,  who  was  president  and  manager 
of  the  grocery  company,  and  asked  McLaugh- 
lin, who  was,  and  long  had  been,  bookkeeper 
of  the  grocery  company,  for  statements  of 
account  On  June  3  McLaughlin  furnished  a 
statement  of  the  debts  of  the  grocery  com- 
pany to  others  than  Lillian  M.  Prager  as  an 
individual  and  as  trustee.  The  statement 
showed: 

Bills  and  accounts  payable  {13,553  65 

Due  bank. . .'.   19,000  00 

Sundry   accounts   165  SO 

Due  Leo  I.  Stadden   388  61 

A  total  of  124.107  60 

The  statement  did  not  purport  to  be  com- 
plete. It  recited  that  It  did  not  include  bills 
to  the  amount  of  about  $2,000  due  that 
month.  It  gave  the  bank  balance  on  June  1 
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On  Jane  4  a  partition  of  real '  case  radically  different  from  that  reflected 


as  $6,85117. 
estate  was  made  by  a  contract  which  Includ- 
ed disposition  of  the  real  estate  of  the  gro- 
cery company.  By  the  partition  the  trustee 
received  a  farm,  Leo  I.  Stadden  received  the 
Stadden  home  and  some  other  tracts  of  small 
value,  and  Lillian  M.  Prager  received  the 
grocery  company  store  building  and  ware- 
house. Differences  in  value  were  adjusted 
by  a  satisfactory  method.  This  contract  was 
approved  by  the  court,  and  was  ratified  by 
the  beneficiaries  by  an  election  which  pre- 
cluded them  from  disputing  its  propriety  or 
conclusiveness.  On  July  1  Leo  I.  Stadden 
and  McLaughlin  furnished  the  trustee  state- 
ments of  her  account  with  the  grocery  com- 
pany, and  under  date  of  June  30  McLaugh- 
lin furnished  her  a  statement  of  the  assets 
and  liabilities  of  the  grocery  company,  which 
reads  as  follows: 

Ft.  Scott,  Kansas,  June.  30,  1902. 
Statement. 

Cash  In  bank   4  8,046  89 

Cash  In  bank  (Cruce)   8  88 

Bills  receivable    11,888  32 

Ledger    balance    store  fixtures 

worth    1,527  41 

Accounts    receivable    from  all 

source*    40,706  25  $55,178  75 

Bills  payable   4  7,686  57 

W.  Prager    186  78 

L.  M.  Prager   7,424  72 

L.  M.  Prager,  trustee   12,288  25 

Odds  and  ends    104  95  228,696  38 


Some  entries  made  since  June  1 
have  changed  accounts  receivable 
a  trifle. 

The  increase  in  the  indebtedness  of  the 
grocery  company  to  the  trustee  from  $10,072.- 
12  in  December,  1900,  to  $13,293.35  on  June 
80, 1902,  resulted  from  the  bank  stock  trans- 
action considered  in  Hart  v.  Bank,  supra,  the 
real  estate  partition,  and  balancing  of  some 
minor  debits  and  credits.  With  the  state- 
ments referred  to  before  her,  the  trustee  al- 
lowed liquidation  of  the  grocery  company  to 
proceed,  without  suit  or  other  demand  for 
payment  of  her  claim.  In  October  she  re- 
ceived a  partial  payment  There  is  no  find- 
ing that  due  diligence  was  not  used  in  col- 
lecting the  assets  of  the  grocery  company, 
that  more  money  could  have  been  realized 
than  was  realized,  or  that  any  of  the  money 
derived  from  the  grocery  company  assets 
was  misapplied  or  improvidently  consumed. 
The  trustee  received  36  per  cent  of  her 
claim. 

The  findings  of  fact  approved  the  conduct 
of  the  trustee  in  her  administration  of  the 
trust  for  nearly  14  years,  except  in  the  single 
respect  that  she  failed  to  collect  of  the  gro- 
cery company  and  of  her  predecessor  the 
full  amount  of  the  debt  due  from  the  gro- 
cery company,  when  she  might  have  done  so. 
The  trustee  moved  to  set  aside  the  findings 
on  which  liability  was  predicated.  The  bene- 
ficiaries, entertaining  a  conception  of  the 


by  the  findings,  moved  to  set  them  aside. 
Both  motions  were  denied.  Judgment  was 
rendered  against  the  trustee  for  $15,527.21, 
and  she  appeals.  The  beneficiaries  file  a 
cross-appeal. 

The  findings  of  fact  of  which  the  trustee 
complains  are  the  following: 

"(24)  On  December  29,  1900,  the  date  of 
said  [personal  property]  contract,  the  debt  of 
$10,072.12  as  specified  in  said  contract  as  due 
from  the  I.  Stadden  Grocery  Company  to  the 
said  Leo  I.  Stadden  as  trustee  for  the  respond- 
ents, was  at  said  time  worth  said  sum  in  cash, 
and  that  said  sum  of  $10,072.12  could  have  been 
collected  from  the  I.  Stadden  Grocery  Company. 

"(25)  That  during  the  lifetime  of  the  said 
Nellie  D.  Stadden,  and  during  all  the  time  that 
the  said  Leo  I.  Stadden  was  trustee  for  these 
respondents,  the  said  I.  Stadden  Grocery  Com- 
pany was  solvent  and  able  to  pay  ail  of  its 
debts  and  obligations,  including  the  said  sum 
owing  to  the  said  Leo.  I.  Stadden,  as  trustee." 

"(28)  While  the  said  Leo  I.  Stadden  acted 
as  trustee  for  the  respondents,  he  neglected  the 
interests  of  the  respondents  and  of  the  trust 
estate,  and  made  no  effort  whatever  to  collect 
in,  preserve,  or  invest  the  said  trust  estate  for 
these  respondents.  That  during  the  time  the 
said  Leo.  I.  Stadden  was  trustee  no  part  or 
portion  of  said  trust  estate  whatsoever  was 
used  for  the  benefit,  the  education,  or  mainte- 
nance of  these  respondents,  nor  did  these  re- 
spondents, during  said  time,  receive  any  bene- 
fit of  any  nature  whatsoever  therefrom.  That 
the  said  Leo  I.  Stadden  failed  to  keep  or  pre- 
serve any  books,  records,  or  papers  showing 
the '  way  in  which  said  trust  properties  were 
handled.  That  it  was  his  duty,  as  such  trustee, 
so  to  do.  Said  Leo.  I.  Stadden  violated  his 
duty  as  trustee,  and  his  acts  and  conduct  in 
the  handling  of  the  properties  belonging  to  the 
trust  estate,  by  reason  of  his  carelessness  and 
willful  neglect,  resulted  in  loss  and  damage  to 
the  respondents." 

"(31)  On  May  26,  1902,  the  L  Stadden  Gro- 
cery Company's  assets  consisted  of  real  estate 
of  the  value  of  $9,000,  a  stock  of  merchandise 
of  the  value  of  $32,137.81,  of  cash  in  bank  of 
$6,851.17,  of  accounts  receivable  of  $40,705.25, 
of  bills  receivable,  $9,888.32,  and  of  store,  fix- 
tures estimated  to  be  worth  $1,527.41,  making 
an  aggregate  of  book  assets  of  $100,109.96. 
On  the  same  day,  the  said  company  was  indebt- 
ed to  the  Citizens'  National  Bank  in  a  sum  of 
more  than  $27,000,  to  other  note  holders  in  the 
sum  of  $5,263.75,  to  merchandise  and  other 
creditors,  $20,972.24,  to  city  creditors,  $165.30, 
to  Leo  I.  Stadden,  $388.61,  to  Leo  I.  Stadden, 
trustee,  $13,293.35,  to  Lillian  M.  Prager,  $7,- 
424.73,  to  W.  Prager,  $186.78,  and  to  odds 
and  ends,  $104.95,  aggregating  a  total  indebt- 
edness of  more  than  $74,799.71;  and  at  this 
time  Leo  I.  Stadden,  Lillian1  M.  Prager,  and 
every  other  person  interested  in  or  connected 
with  the  I.  Stadden  Grocery  Company,  thought 
and  believed  that  its  assets  were  much  more 
than  sufficient  to  pay  all  of  its  debts  and  ob- 
ligations, and  this  belief  and  opinion  was  a 
reasonable  one  under  all  the  circumstances  and 
the  facts  as  known  to  them,  and  as  shown  by 
the  books  of  the  I.  Stadden  Grocery  Company, 
and  such  belief  and  opinion  was  held  and  shared 
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in  by  Lee  B.  Hart,  the  father  and  natural  guard- 
ian of  the  respondents  herein,  who  wag  more 
familiar  with  the  affairs  of  the  grocery '  com- 
pany than  any  other  person,  with  the  exception 
of  Leo  I.  Stadden,  and  who  was  present  in  Ft. 
Scott  several  times  during  the  year  and  '  five 
months  from  the  death  of  Nellie  D.  Stadden  to 
June  1,  1902." 

"(49)  That  during  the  years  1901  and  1902 
the  said  Leo  I.  Stadden  and  the  I.  Stadden 
Grocery  Company,  and  each  of  them,  owned 
properties  and  assets  from  which  they  could 
have  paid,  or  could  have  been  compelled  to  pay, 
all  sums  due  from  either  of  them  to  the  said 
trust  estate ;  that  the  capital  stock  of  the  I. 
Stadden  Grocery  Company,  held  in  trust  for  the 
respondents,  on  the  26th  day  of  Hay,  1902, 
the  date  of  the  appointment  of  Lillian  M.  Pra- 
ger  as  trustee,  was  practically  worthless;  that 
the  said  Lillian  M.  Prager,  trustee,  made  no 
effort  to  collect  from  the  said  Leo  I.  Stadden 
-and  the  I.  Stadden  Grocery  Company  sums  due 
from  them,  or  either  of  them,  to  the  trust 
estate,  except  that  she  or  her  husband  received 
such  sums  as  Leo  I.  Stadden  paid  to  them ;  that 
had  she  made  proper  effort  to  do  so,  she  could 
have  collected  the  same;  that  in  her  failure 
to  make  proper  effort  to  collect  in  and  take 
possession  of  all  moneys  due  and  belonging  to 
the  trust  estate  she  violated  her  duties  as 
trustee,  and  is  guilty  of  neglect  and  careless- 
ness, and  has  rendered  herself  liable,  and  is 
liable,  for  the  failure  to  collect  from  the  said 
I.  Stadden  Grocery  Company  and  the  said  Leo 
I.  Stadden,  the  former  trustee,  the .  amounts 
due  from  the  said  grocery  company,  as  herein- 
after set  forth  in  finding  No.  50,  which  should 
have  been  collected  within  a  reasonable  time 
after  she  became  trustee;  that  such  reasonable 
time  would  be  to  June  1,  1903." 


When  considering  these  findings,  several 
others  must  be  taken  into  account.  Finding 
No.  32  reads  as  follows: 

"On  May  26,  1902,  the  I.  Stadden  Grocery 
Company  sold  its  stock  of  merchandise  to  the 
Ft.  Scott  Wholesale  Grocery  Company,  for  the 
sum  of  $32,137.81 ;  and  this  money  was  prompt- 
ly used  by  said  grocery  company  In  the  payment 
of  its  indebtedness  to  the  bank,  its  indebtedness 
to  its  other  note  holders,  and  its  indebtedness  to 
its  merchandise  creditors;  and  from  the  pro- 
ceeds of  said  sale  and  such  collections  as  were 
made  between  that  time  and  June  30, 1902,  the 
grocery  company  reduced  its  indebtedness  to 
$28,696.38,  consisting  of  the  following  items: 
Bills  payable,  $7,686.57,  W.  Prager,  $186.78, 
L.  M.  Prager,  $7,424.73,  L.  M.  Prager,  trus- 
tee, $13,293.35,  and  odds  and  ends  $104.95. 

"The  books  of  the  Citizens'  National  Bank, 
showing  the  account  of  the  I.  Stadden  Grocery 
Company  with  that  bank  from  May  23,  1902, 
until  the  close  of  the  account  on  October  6, 
1903,  were  introduced  in  evidence,  and  those 
accounts  show  that  on  May  23,  1902,  the  gro- 
cery company  had  a  balance  on  deposit  of  $2,- 
176.42,  and  the  subsequent  deposits,  including 
the  $32,137.81  realized  from  the  sale  of  the  stock 
of  merchandise  of  the  company  and  the  subse- 
quent collections  of  the  company  upon  its  ac- 
counts and  bills  receivable,  and  said  accounts 
also  show  the  subsequent  checks  of  the  company 


against  its  deposits,  during  said  time,  for  the 
payment  of  its  debts  and  obligations. 

"Until  the  sale  of  its  business,  as  herein  set 
forth,  the  I.  Stadden  Grocery  Company  appears 
to  have  kept  a  very  full  and  complete  set  of 
books,  showing  the  condition  of  its  affairs  and 
business,  through  A.  J.  McLaughlin,  an  ex- 
perienced and  capable  bookkeeper.  -After  the 
sale  of  the  business  of  the  company,  these  books 
passed  into  the  possession  of  Leo  I.  Stadden, 
who  was  the  president  of  the  company  at  the 
time  of  the  sale.  These  books  were  not  only 
very  numerous  in  number,  but  were  very  bulky, 
and  required  considerable  space  in  which  to  keep 
them.  The  said  Leo  I.  Stadden  retained  pos- 
session of  them  until  just  before  he  removed 
to  California  to  live,  in  the  year  1907,  at  which 
time  he  destroyed  them,  except  three  leaves, 
which  purport  to  show  the  account  of  Lillian 
M.  Prager  as  an  individual,  and  Lillian  M.  Pra- 
ger as  trustee  for  the  respondents,  with  the  com- 
pany, and  these  leaves  were  introduced  in  evi- 
dence; and,  while  those  leaves  differ  in  some 
of  the  items  from  the  statements  furnished  by 
McLaughlin  and  Stadden  to  Lillian  M.  Prager 
on  July  1,  1902,  the  differences  do  not  affect 
the  determination  of  this  controversy." 

Finding  36  relates  to  the  real  estate  parti- 
tion, and  reads  In  part  as  follows: 

"This  contract  was  promptly  recorded  in  the 
office  of  the  register  of  deeds  of  Bourbon  county, 
Kan. 

"Just  before  the  making  of  this  contract, 
Lee  B.  Hart,  who  was  an  attorney  at  law  and 
the  father  of  the  Hart  heirs,  was  in  Ft.  Scott, 
Kan.,  and  the  contract  was  written  at  his  re- 
quest, and  at  the  request  of  Leo  L  Stadden, 
by  W.  W.  Padgett,  an  attorney  of  Ft.  Scott. 
The  valuations  of  the  real  estate,  inserted  in 
the  contract,  were  fixed  and  agreed  by  the  said 
Hart  and  the  said  Stadden,  and,  as  fixed  and 
agreed,  furnished  to  the  said  Padgett.  Lillian 
M.  Prager,  while  a  party  to  the  contract,  in 
her  individual  right  and  as  trustee  took  no  part 
in  the  valuations  of  the  real  estate,  and  relied 
upon  the  wishes  and  opinions  of  her  said 
brother  and  her  said  brother-in-law.  It  was 
the  expressed  wish  and  desire  of  the  said  Lee  B. 
Hart  that  his  children  should  receive  and  have 
the  farm,  and  his  wishes  and  desires  in  this 
particular  were  acquiesced  in  and  acceded  to  by 
Leo  I.  Stadden  and  Lillian  M.  Prager.  The 
said  Hart  left  Ft  Scott  for  the  state  of  Wash- 
ington shortly  before  the  making  of  the  con- 
tract, but  he  was,  immediately  after  it  was  ex- 
ecuted, furnished  a  copy  by  Leo  I.  Stadden, 
and  that  copy  remained  in  his  possession  until 
his  death,  and  was  found  among  his  papers  aft- 
er his  death  by  his  brother,  John  B.  Hart, 
the  uncle  and  one  of  the  attorneys  of  respond- 
ents in  this  proceeding.  The  said  Lee  B.  Hart 
died  in  Arizona  in  the  year  1908;  he  was  in 
Ft.  Scott  frequently  from  1902  until  his  death, 
visiting  his  brother-in-law,  Leo  I.  Stadden,  and 
his  sister-in-law,  Lillian  M.  Prager.  He  was 
familiar  with  the  manner  in  which  the  said  farm 
was  being  rented  and  being  handled  by  Lillian 
M.  Prager,  as  trustee  for  his  children,  and 
during  his  lifetime  he  made  neither  demand  nor 
complaint  to  said  Lillian  M.  Prager  that  any 
different  manner  of  handling  the  said  farm 
should  be  adopted,  or  that  the  contract  of  di- 
vision was  not  just  and  equitable.  •  •  * " 
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Finding  47  reads  as  follows: 

"At  the  time  of  her  appointment  as  trustee  for 
respondents,  Lillian  M.  Prager  owned  and  held 
in  her  individual  right  a  debt  against  the  I. 
Stadden  Grocery  Company  of  more  than  50  per 
cent  of  the  indebtedness  of  that  company  to  her 
as  trustee  for  respondents,  and  also  more  than 
$10,000  worth  of  stock  of  the  I.  Stadden  Grocery 
Company  that  was  turned  over  to  her  as  trustee 
for  respondents.  In  all  her  transactions  with 
reference  to  the  trust  estate  of  respondents  she 
acted  with  the  same  care  and  prudence  with 
which  she  acted  in  the  management  and  conduct 
of  her  own  interests  in  the  I.  Stadden  Grocery 
Company ;  she  adopted  and  pursued  for  the  col- 
lection of  her  own  claim  and  interest  the  same 
course  of  action  which  she  adopted  and  pursued 
for  the  collection  of  the  trust  estate." 

[1]  The  trust  estate  consisted  of  some 
articles  of  personal  property  which  were 
duly  accounted  for,  and  which  may  be  omit- 
ted from  further  consideration;  of  bank 
stock  accounted  for  as  shown  in  the  case 
of  Hart  v.  Bank,  supra;  of  an  interest  In 
real  estate  accounted  for  by  the  partition 
contract ;  of  shares  of  grocery  company  stock 
which  came  into  the  trustee's  hands,  but 
which  were  worthless  when  received ;  and  of 
the  claim  against  the  grocery  company,  aris- 
ing from  the  credit  on  its  books.  The  trus- 
tee's liability  for  this  claim  Is  not  for  some- 
thing which  she  received  and  for  which,  un- 
der well- recognized  principles  of  trust  ad- 
ministration, she  must  strictly  account,  but 
Is  for  something  which  she  never  had.  It 
was  no  fault  of  hers  that  her  predecessor  had 
not  collected  the  debt  from  the  grocery  com- 
pany before  her  appointment  She  can  be 
held  responsible  for  none  bat  her  own  de- 
linquency, and  the  measure  of  her  duty  was 
good  faith  and  reasonable  prudence  and  dili- 
gence. The  court  based  its  conclusion  that 
the  trustee  should  account  for  the  full 
amount  of  the  debt  on. solvency  of  the  gro- 
cery company  on  the  day  of  her  appointment, 
and  loss  to  the  trust  estate  by  reason  of 
failure  to  collect  the  debt  by  June  1,  1903. 
The  trustee  asserts  that  the  finding  of  sol- 
vency of  the  grocery  company  rests  entirely 
on  evidence  Improperly  received. 

A  part  of  the  evidence  objected  to  Is  the 
account  of  the  grocery  company  with  the 
Citizens'  National  Bank  of  Ft  Scott  for  the 
month  of  May,  1902,  and  the  account  of  the 
grocery  company  with  the  bank  from  May 
23,  1902,  to  the  close  of  the  account  on  Oc- 
tober 6,  1903.  The  account  for  the  month'  of 
May  appears  to  have  been  disregarded  In 
making  up  the  findings  of  fact.  The  other 
account  discloses  the  Information  stated  In 
finding  33,  was  the  best  evidence  obtainable 
regarding  liquidation  of  the  grocery  company 
because  of  destruction  of  its  books,  and  was 
quite  Informing.  The  objection  made  to  it 
really  reduces  to  lack  of  certification  of  the 
particular  transcript  of  the  bank  books 
which  was  offered,  an  objection  which  the 
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court  regards  as  formal  rather  than  sub- 
stantial. 

In  a  deposition  given  by  Leo  I.  Stadden  on 
February  2, 1917,  the  following  questions  and 
answers  appear: 

"Q.  When  you  resigned  as  trustee  you  were 
perfectly  solvent,  were  you  not? 
"A  I  was. 

"Q.  And  you  could  have  paid  the  value  of  the 
(bank)  stock  had  you  been  compelled  to  pay  it, 
could  you  not? 

"A.  I  expect  I  could. 

"Q.  At  the  time  when  the  contract,  Exhibit 
A  (the  personal  property  division  contract),  was 
entered  into  December  29,  1900,  was  the  L 
Stadden  Grocery  Company  solvent? 

"A.  Xes. 

"Q.  Could  it  have  been  forced  to  pay  this 
sum  of  money  if  a  suit  had  been  brought  and 
collection  forced? 

"A.  Xes;  I  think ,so." 

[2]  The  trustee  objected  to  consideration  of 
the  answers  because  the  questions  called  for 
conclusions  of  the  witness  Instead  of  for 
facts— that  Is,  for  some  fair  enumeration  and 
valuation  of  assets  and  liabilities  from  which 
the  court  might  determine  the  question  of 
solvency  or  insolvency.  The  action  was  not 
directed  against  Leo  I.  Stadden,  but  against 
Lillian  M.  Prager,  and  bis  admissions,  made 
long  after  the  events  under  investigation  oc- 
curred, could  not  bind  her.  The  subject  to 
which,  the  testimony  related  was  not  simply 
the  general  standing  or  credit  of  the  grocery 
company.  The  issue  was  not  one  permitting 
a  mercantile  condition  to  be  Indicated  by  ab- 
breviating or  summarizing  word  or  phrase. 
The  trustee  was  called  on  to  account  for  the 
loss  of  real  money,  and  she  could  not  be 
made  liable  by  judgment  for  a  definite  sum, 
except  on  proof  of  facts  from  which  ability 
to  collect  a  definite  sum  from  the  grocery 
company  might  be  asserted  with  reasonable 
assurance. 

The  presumption  is  that  In  its  final  deci- 
sion the  court  disregarded  testimony  which 
It  ought  not  to  consider.  The  presumption 
may  be  Indulged  in  this  instance  if  proper 
evidence  of  solvency  may  be  discovered; 
otherwise  the  finding  of  a  material  fact  Is 
vitiated. 

If  the  court  derived  its  inference  of  solv- 
ency from  the  statements  of  account  included 
in  the  findings  of  fact,  and  from  the  bank 
account  of  the  grocery  company  incorporated 
In  the  findings  of  fact  by  finding  32,  It  was 
mistaken.  Finding  31  undertakes  to  state 
the  financial  condition  of  the  grocery  com- 
pany on  May  26,  1902,  just  before  sale  of  its 
stock  of  merchandise  for  its,  value,  $32,- 
137.81.  On  May  26  the  grocery  company  did 
not  have  cash  In  bank  in  the  sum  of  $6,- 
551.17.  That  sum  was  evidently  taken  by 
the  court  from  McLaughlin's  statement  of 
the  bank  balance  on  June  1,  which  was  not, 
in  fact,  the  correct  balance  on  June  1.  No 
bank  transaction  is  recorded  for  May  24,  or 
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May  25,  and  the  balance  carried  over  from 
May  23  to  May  26  was  $1,550.31.  Besides 
the  proceeds  of  the  sale  of  merchandise,  col- 
lectlpns  made  between  May  26  and  June  1 
were  deposited,  checks  drawn  on  the  account 
were  paid,  and  the  actual  bank  balance  on 
June  1  was  $8,553.52.  The  bills  receivable 
and  accounts  receivable,  stated  in  finding  31 
as  assets  on  May  26,  are  the  bills  receivable 
and  accounts  receivable  contained  In  Mc- 
Laughlin's statement  of  June  30.  From 
May  26  to  July  1  more  than  $18,000  were 
collected  from  this  source.  The  total  assets 
on  May  26  are  called  "book  assets."  No 
value  whatever  is  assigned  to  the  bills  and 
accounts  receivable,  listed  at  more  than  $50,- 
000,  and  consequently  finding  31  does  not  pre- 
sent the  true  financial  condition  of  the  gro- 
cery company  on  May  26  at  all.  Finding  31 
includes  among  the  assets  of  the  grocery 
company  on  May  26  real  estate  of  the  value 
of  $9,000.  The  trustee,  as  such,  received  the 
full  benefit  of  this  real  estate  by  the  parti- 
tion contract  made  on  June  4.  Having  once 
had  the  benefit  of  this  item,  the  beneficiaries 
cannot  use  it  again  as  a  source  from  which 
the  trustee  might  have  derived  funds  where- 
with to  satisfy  the  grocery  company  book 
account. 

McLaughlin's  statement  of  June  3  shows 
that  if  the  cash  in  bank  were  applied  to  the 
payment  of  general  debts  of  the  grocery 
company — that  is,  debts  other  than  those  to 
Lillian  M.  Prager  in  her  two  capacities — 
there  would  remain  unpaid  but  $17,256.39, 
plus  bills  for  about  $2,000  due  in  June.  The 
deposits  for  June  and  July  were  $19,217.28. 
Substantially  the  entire  bank  account  was 
appropriated  to  the  payment  of  general  debts 
before  August  1,  the  bank  balance  on  that 
day  being  $13.61,  yet  in  August  and  Septem- 
ber more  than  $9,000  were  paid  out  through 
the  bank,  on  general  obligations. 

McLaughlin's  statement  of  June  SO,  adopt- 
ed by  the  court  in  finding  32,  shows  the  total 
general  debts  of  the  grocery  company  re- 
maining unpaid  to  be  $7,978.30.  The  cash  in 
bank  was  given  as  $3,046.89.  The  true  bal- 
ance was  $3,081.84.  If  the  cash  stated  were 
applied  to  the  payment  of  the  debts  stated, 
the  unpaid  balance  would  be  $4,931.41,  due 
on  June  30.  The  deposits  for  July  were 
$5,837.70,  yet,  as  indicated,  in  August  and 
September  general  debts  amounting  to  more 
than  $9,000  were  paid  from  the  bank  ac- 
count 

Finding  32  states  that  the  bank  books 
show  a  balance  of  $2,176.42  in  favor  of  the 
grocery  company  on  May  23.  The  statement 
is  not  correct  Taking  May  23,  however,  as 
a  starting  point,  the  bank  books  show  a 
credit  of  $2,176.42  and  a  debit  of  $1,309.46, 
or  a  balance  of  $866.96.  On  May  26  the  pro- 
ceeds of  the  sale  of  merchandise  were  depos- 
ited, which,  added  to  the  balance,  made  a 
total  on  deposit  of  $33,004.77.  This  deposit 
was  followed  by  others  made  In  May,  June, 


July,  and  August,  amounting  to  $31,83535. 
On  September  1  the  bank  balance  was  $1,- 
325.28,  so  that  before  September  1  there 
were  paid,  through  the  bank,  on  general 
debts  of  the  grocery  company,  more  than 
$63,500.  After  that,  approximately  $4300 
were  paid  on  claims  of  the  same  character, 
making  a  total  of  $07,800.  The  court  stated 
the  total  liabilities  of  the  grocery  company 
as  $74,799.71.  If  to  the  debts  actually  paid 
there  be  added  the  debt  to  the  trustee,  $13,- 
293.35,  plus  the  debt  to  Lillian  M.  Prager  as 
an  Individual,  $7,424.73,  or  $20,718.08  alto- 
gether, it  is  apparent  the  liabilities  of  the 
company  must  have  exceeded  $88,500. 

From  September  1  to  the  close  of  the  bank 
account  in  October,  1903,  the  total  deposits 
were  approximately  $8,500.  The  bank  bal- 
ance on  September  1  was  $1,325,  making  a 
total  of  $9,825.  This  amount  would  not  sat- 
isfy the  claim  of  the  trustee  alone  by  more 
than  $3,400.  Out  of  bank  deposits  the  trus- 
tee received,  In  her  two  capacities,  approxi- 
mately $4,500.  The  proceeds  of  grocery  com- 
pany assets  which  she  received  from  all 
sources,  she  distributed,  two-thirds  to  the 
trust  estate  and  one-third  to  herself.  She 
derived  nothing  at  all  from  grocery  company 
liquidation  until  October,  1902. 

[3]  The  result  of  the  foregoing  is  that  Mc- 
Laughlin's statements  cannot  be  reconciled 
with  the  story  told  by  the  bank  books.  The 
assets  of  the  grocery  company  were  less,  and 
the  liabilities  were  greater,  than  the  court 
found.  The  undisputed  testimony  of  those 
who  handled  the  grocery  company's  bills  and 
accounts  receivable  was  that  large  sums 
were  uncollectible.  The  grocery  company 
was  insolvent  when  it  sold  out  and  went  into 
voluntary  liquidation,  and  the  bulk  of  the 
collectible  assets  were  reduced  to  cash  and 
were  paid  out  on  general  debts  with  great 
rapidity,  and  before  the  trustee  received 
anything. 

In  meeting  the  challenge  of  the  trustee, 
that  there  is  no  evidence,  considered  by  the 
court,  proving  solvency,  unless  It  be  Leo  I. 
Stadden's  declaration,  the  beneficiaries  say 
the  McLaughlin  statement  of  June  30  shows 
assets  of  more  than  $55,000  after  all  debts 
were  paid.  The  McLaughlin  statement  did 
not  place  a  valuation  on  the  assets  listed, 
and  has  been  demonstrated  to  be  unreliable. 
It  is  said  that  after  the  general  debts  of  the 
grocery  company  were  paid,  It  had  in  bank 
from  $15,000  to  $18,000.  The  computation  ig- 
nores the  portion  of  finding  32  relating  to 
what  the  bank  account  shows,  and  the  find- 
ing is  abundantly  supported  by  the  testi- 
mony of  Leo  I.  Stadden  and  other  evidence. 
It  is  said  that  on  the  death  of  the  testatrix 
the  grocery  company  stock  was  appraised  at 
$65  per  share,  and  that  in  a  certain  transac- 
tion which  has  not  been  mentioned  the  trus- 
tee and  Leo  I.  Stadden  dealt  with  the  stock 
at  a  valuation  of  approximately  $65  per 
share.   The  court  properly  found  the  stock 
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Is  said  that  neither  the  of  the  trustee.   Many  of  the  contentions  of 


was  worthless.  It 
trustee  nor  her  husband,  William  Prager, 
who  was  her  agent,  and  who  was  secretary 
and  treasurer  of  the  grocery  company,  de- 
nied solvency  of  the  grocery  company.  Their 
opinions  would  have  been  quite  as  Inadmis- 
sible as  the  opinion  of  Leo  I.  Stadden.  It  Is 
said  that  solvency  Is  shown  by  some  mer- 
cantile reports  made  by  the  grocery  com- 
pany. The  court  excluded  those  reports 
from  the  evidence.  It  Is  said  that  a  huge 
volume  of  assets  of  the  grocery  company 
have  been  chased  into  the  possession  of  the 
trustee,  and  the  question  is  asked,  Who  got 
the  money?  The  statement  and  question  dis- 
close the  theory  of  the  case  propounded  by 
the  beneficiaries,  which,  for  reasons  already 
indicated,  is  unsound,  in  fact  and  In  law. 
Finally,  it  Is  said  that  Stadden's  statement 
was  properly  received  in  evidence.  This 
v  court  holds  otherwise,  and  there  is  nothing 
else  in  the  record  sufficient  to  overcome  the 
evidence  of  insolvency. 

With  the  true  condition  of  the  grocery 
company  determined,  the  conduct  of  the  trus- 
tee is  easily  appraised.  Everybody  believed, 
and  the  court  properly  found  the  belief  to  be 
reasonable,  under  all  the  circumstances,  that 
the  grocery  company  was  solvent.  The 
trustee  did  not  rest  on  that  belief.  She 
promptly  applied  to  the  proper  persons  for 
statements  of  account,  with  the  result  that 
it  appeared  the  assets  were  liquid  and 
sound,  that  on  July  1  the  outstanding  gen- 
eral obligations  amounted  to  less  than  $8,000, 
that  there  was  more  than  $3,000  cash  In  the 
bank,  and  that  there  were  other  assets  total- 
ing more  than  $52,000.  There  Is  no  dispute 
that  realization  on  the  grocery  company's  as- 
sets was  well  conducted.  Collections  were 
speedily  being  made,  and  there  was  no  valid 
reason  whatever  for  the  trustee  to  Interfere. 
The  fact  that  in  October,  November,  and  De- 
cember, 1902,  she  received  only  $2,550,  was 
sufficient  to  put  a  reasonably  prudent  person 
on  Inquiry;  but  until  the  close  of  the  year, 
or  near  the  close  of  the  year,  nothing  occur- 
red to  require  the  trustee  to  resort  to  ad- 
versary measures.  By  that  time  only  the 
busks  of  the  grocery  company  remained,  to 
the  amazement  of  everybody,  excepting,  prob- 
ably, Leo  I.  Stadden  and  Lee  Hart,  father 
of  the  beneficiaries.  The  only  practicable 
method  by  which  the  trustee  could  then  have 
reached  the  assets  of  the  grocery  company, 
consisting  of  claims  of  divers  kinds  against 
numerous  debtors  scattered  through  several 
states,  was  by  a  receivership,  which,  would 
not  have  netted  her  more  money  than  she 
did  In  fact  obtain.  The  testimony  was  that 
she  received  everything  collected  after  close 
of  the  bank  account. 

[I]  The  brief  of  the  beneficiaries  is  filled 
with  charges  of  deception,  bad  faith,  dishon- 
esty, fraud,  conspiracy  in  the  concoction  of 
vicious  schemes  to  deplete  the  trust  estate, 
and  other  moral  delinquencies  on  the  part 


the  beneficiaries  In  their  cross-appeal  depend 
on  the  truth  of  these  charges.  To  debate 
the  subject  In  all  Its  aspects  and  applications 
would  require  a  volume,  and  the  court  con- 
tents Itself  with  saying,  once  for  all,  that 
the  findings  of  honesty,  good  faith,  and  In- 
nocence of  Intentional  wrongdoing  are  all  ap- 
proved. The  prudence  and  reasonableness  of 
the  conduct  of  the  trustee  are  to  be  judged 
by  the  facts  as  they  existed  in  1902,  not  as 
they  appeared  15  years  later;  and  from  the 
findings  of  fact,  modified  by  eliminating 
solvency  of  the  grocery  company,  the  court 
concludes  the  trustee  Is  not  chargeable  with 
the  grocery  company  debt  on  the  ground  of 
breach  of  duty  In  not  enforcing  payment  by 
the  grocery  company. 

[I]  In  stating  the  account  of  the  trustee 
with  the  grocery  company,  the  court  made 
use  of  the  ledger  leaves  singularly  preserved 
by  Leo  I.  Stadden,  referred  to  in  finding  32. 
The  trustee  asserts  they  were  improperly  re- 
ceived in  evidence.  That  the  trustee  had  an 
account  with  the  grocery  company  is,  of 
course,  not  In  dispute.  Indeed  that  account 
disclosed  a  large  portion  of  the  assets  of  the 
trust  estate,  and  the  trustee  herself  depend- 
ed upon  It  with  respect  to  both  debits  and 
credits.  The  first  thing  she  did  after  ap- 
pointment was  to  ask  for  statements  of  that 
account,  which  she  received.  Leo  I.  Stadden 
testified  that  she  was  regularly  furnished 
statements  of  the  account,  and  she  admit- 
ted receiving  statements  other  than  those 
specifically  requested.  Identity  of  the  ledger 
leaves  was  established  by  the  testimony  of 
Leo  I.  Stadden  and  William  Prager  gave  it 
as  his  best  judgment  that  the  sheets  were 
leaves  from  the  ledger  of  the  grocery  com- 
pany. The  entries  were  In  the  handwriting 
of  McLaughlin,  the  bookkeeper,  up  to  the 
time  he  left  the  company.  After  that  the 
entries  were  in  the  handwriting  of  Leo  I. 
Stadden,  who  had  possession  of  the  books 
and  kept  the  accounts.  Under  these  cir- 
cumstances, the  evidence  was  properly  re- 
ceived. 

[4]  The  court  found  the  grocery  company 
debt  could  have  been  collected  from  Leo  I. 
Stadden,  and  that  the  trustee  was  at  fault 
for  not  doing  so.  The  debt  of  the  grocery 
company  was  not  an  asset  of  the  trust  es- 
tate by  virtue  of  any  act  or  conduct  of  the 
trustee.  She  was  not  accountable  for  any 
depredation  in  value  suffered  before  It  came 
to  her,  and  she  accounted  for  It  as  It  came 
to  her.  Her  breach  of  duty,  if  any,  con- 
sisted in  not  realizing  the  debt  by  judgment 
and  execution  against  Leo  I.  Stadden. 
There  Is  no  law  declaring  that  an  incoming 
trustee  must  always  sue  his  predecessor. 
The  duty  to  sue  comes  into  existence,  or 
does  not  come  Into  existence,  according  to 
circumstances,  very  often  circumstances  of 
considerable  variety  and  complexity.  One 
circumstance  is  whether  or  not  anything  may 
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be  gained  by  suit  Lillian  M.  Prager  was 
trustee  of  the  estate  In  controversy,  not  the 
district  court,  or  this  court,  or  anybody  who 
might  clamor  about  her  conduct.  One  of  her 
functions  as  trustee  was  to  determine  wheth- 
er or  not  she  ought  to  sue  her  predecessor. 
There  is  no  law  which  declares  an  exercise 
of  the  judgment  and  discretion  vested  in  a 
trustee  to  be  prima  facie  a  breach  of  duty. 
The  legal  presumption  Is  the  other  way,  and 
before  the  debt  of  the  grocery  company  can 
be  charged  to  the  trustee,  diminution  in 
value  before  it  came  to  her,  and  ability  to 
recoup  the  loss  to  the  trust  estate  from  Leo 
I.  Stadden  personally,  must  be  established. 

The  finding  that  Leo  I.  Stadden  had  as- 
sets from  which  he  could  have  paid,  or  could 
have  been  compelled  to  pay,  all  sums  due  the 
trustee  from  the  grocery  company  and  from 
him  rests  largely  on  his  admission  of  sol- 
vency. He  had  received  some  personal  prop- 
erty from  his  father's  estate  In  1888,  but 
what  he  had  done  with  It  Is  not  disclosed. 
His  bank  account  from  September  6,  1902,  to 
the  close  of  the  account  by  taking  up  an 
overdraft  on  July  26,  1903,  was  Introduced 
in  evidence,  over  objection  of  the  trustee. 
The  court  is  of  the  opinion  the  account  was 
admissible  for  what  it  was  worth,  but  It  had 
practically  no  probative  value,  because  there 
was  no  explanation  of  either  debits  or  cred- 
its. The  account  begins  after  be  had  col- 
lected the  balance  due  him  from  the  grocery 
company,  shown  on  the  McLaughlin  state- 
ment of  June  8,  and  begins  with  a  balance 
of  $3.70.  The  only  real  estate  of  consequence 
which  he  derived  from  the  partition  of  June 
4  was  his  homestead.  The  remainder  was 
designated  as  odds  and  ends.  He  turned 
over  his  bank  stock  to  the  bank  on  the  gro- 
cery company's  Indebtedness.  His  grocery 
company  stock  was  worthless.  During  the 
five  years  he  remained  In  Kansas  he  pos- 
sessed common  articles  of  personal  property, 
and  owned  some  horses,  one  a  driving  horse; 
but  what  his  assets  and  liabilities  were  at 
any  time  was  not  established,  and  the  find- 
ing that  more  than  $13,000  could  have  been 
collected  from  him  between  May  26, 1902,  and 
June  1,  1903,  Is  not  sustained  without  tak- 
ing into  consideration  his  admission  of  solv- 
ency. 

The  reason  for  excluding  evidence  of  that 
kind  In  cases  of  this  character  becomes  ap- 
parent when  the  particular  testimony  is  scru- 
tinized. The  witness  said  he  was  perfectly 
solvent.  When  asked  if  he  could  have  been 
compelled  to  pay  the  value  of  the  bank  stock, 
which  was  $2,000,  he  became  less  positive, 
and  returned  a  qualified  answer.  There  can 
be  no  doubt  whatever  that  he  did  not  re- 
gard the  entire  book  account  of  the  grocery 
company  as  an  additional  charge  upon  his  as- 
sets, and  likewise  collectible  from  him. 
Therefore,  in  such  a  situation,  the  law  does 
not  dally  with  random  opinions  and  conclu- 
sions, but  demands  production  of  facts. 


[I]  The  -result  of  the  foregoing  Is  that 
finding  49  and  dependent  findings  50  and  51 
must  be  modified. 

Finding  21,  relating  to  the  bank  stock 
transaction  described  in  Hart  v.  Bank,  supra, 
requires  notice  because,  if  a  breach  of  trust 
occurred,  the  bank  might  have  been  held  re- 
sponsible. The  finding  is  approved,  because 
the  transaction  did  not  constitute  the  com- 
mon case  of  a  loan  or  investment  of  trust 
funds  on  unauthorized  security.  The  grocery 
company  was  the  golden  horn  of  plenty  out 
of  which  the  trust  estate  came.  A  part  of 
the  estate  consisted  of  a  credit  standing  in 
the  name  of  the  testatrix  on  the  grocery 
company's  books.  A  part  of  the  estate  con- 
sisted of  190  shares  of  stock  of  the  grocery 
company,  to  which,  under  the  existing  stat- 
ute, double  liability  attached.  The  will  gave 
the  trustee  express  authority  to  hold  the 
stock.  Its  value  was  lessened  in  proportion 
to  liability  for  the  bank  debt,  and  would  be 
increased  by  payment  of  the  bank  debt.  The 
grocery  company  was  supposed  to  be  as 
sound  as  the  bank.  The  transaction  was 
conducted  in  entire  good  faith,  the  trustee 
using  $2,000  of  his  own  bank  stock  in  the 
same  way  at  the  same  time.  The  trustee  ex- 
ercised his  best  judgment  In  what  at  the 
time  appeared  to  be  a  reasonable  and  pru- 
dent way,  and  while  a  trustee  differently  sit- 
uated might  not  be  allowed  to  use  funds  dif- 
ferently related  In  similar  manner,  the  court 
holds  it  cannot  be  declared,  as  a  matter  of 
law,  that  the  trustee  was  guilty  of  a  breach 
of  trust.  In  the  opinion  in  Hart  v.  Bank, 
supra,  the  transaction  was  treated  as  a 
breach  of  trust,  solely  for  purposes  of  a  de- 
cision applying  the  statute  of  limitations. 

Finding  39,  relating  to  adjustment  of  dif- 
ferences in  value  of  real  estate  partitioned, 
reads  as  follows: 

"In  the  contract  of  June  4,  1902,  in  and  by 
which  the  real  estate  was  partitioned  among 
the  interests  involved,  the  sum  of  $890.58  was 
declared  to  be  due  from  Lillian  M  Prager  as  an 
individual,  to  Lillian  M.  Prager  as  trustee  for 
the  Hart  heirs,  by  reason  of  the  difference  in 
the  value  of  the  real  estate  agreed  upon  which 
was  partitioned  to  Lillian  M.  Prager  as  an  in- 
dividual and  to  her  as  trustee  for  the  said 
Harts.  This  sum  was  not  paid  by  Lillian  M. 
Prager  to  herself  as  trustee  in  money,  but  the 
matter  was  handled  in  the  same  way  that  other 
transactions  were  handled,  and  which  have  been 
hereinbefore  Bet  forth.  There  was  also  a  sum 
to  be  paid  by  Lillian  M.  Prager  to  Leo  I.  Stad- 
den, growing  out  of  the  difference  in  value  of 
the  real  estate  awarded  to  them.  In  both  in- 
stances, these  differences  were  settled  by  having 
the  account  due  from  the  I.  Stadden  Grocery 
Company  to  Lillian  M.  Prager  as  an  individual 
charged  with  the  respective  amounts  and  the 
accounts  due  Leo  I.  Stadden  and  Lillian  M. 
|  Prager  as  trustee,  credited  with  the  respective 
'  amounts.  I  find  that  at  the  time  of  this  trans- 
action both  Leo  I.  Stadden  and  Lillian  M.  Prag- 
er, as  well  as  every  one  connected  with  or  inter- 
ested in  the  I.  Stadden  Grocery  Company,  was 
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of  opinion  and  believed  that  there  was  not  the 
slightest  question  about  the  ability  of  the  I. 
Stadden  Grocery  Company  to  pay  in  full  all 
its  debts  and  obligations,  and  that  Lee  B. 
Hart,  the  father  of  the  Hart  heirs,  not  only 
shared  this  belief  and  opinion,  but  was  fully 
cognizant  of  the  entire  transaction  from  the 
beginning,  and  during  his  lifetime  made  no  ob- 
jection to  nor  complaint  of  it,  or  to  the  man- 
ner in  which  the  difference  was  adjusted,  and 
that  in  what  she  did,  Lillian  M.  Prager  intended 
no  fraud,  wrong,  or  injury  to  the  trust  estate, 
and  was  actuated  by  an  honest  purpose  toward 
her  nephew  and  nieces,  and  had  no  thought  of 
benefit  or  advantage  to  herself." 

[7]  The  court  approves  the  finding  as  stat- 
ing the  facts,  but  the  facts  are  not  sufficient 
to  excuse  the  trustee  from  liability.  The 
law  regards  the  money  due  from  Lillian  M. 
Prager  to  herself  as  trustee  as  being  in  her 
possession  the  moment  the  contract  became 
effective.  Being  in  her  possession,  she  Is 
required  to  account  for  It,  and  It  Is  not 
enough  for  her  to  say  that  she  satisfied  her 
obligation  by  procuring  the  grocery  company 
to  undertake  payment  The  grocery  com- 
pany was  no  longer  a  going  concern,  as  It 
was  at  the  time  of  the  bank-stock  transac- 
tion. It  had  gone  out  of  business,  was  en- 
gaged in  paying  its  debts  instead  of  con- 
tracting new  ones,  derived  no  benefit  from 
the  attempted  Increase  in  its  liabilities,  and 
in  the  end  did  not  pay;  consequently,  the 
trustee  should  be  charged  with  ,64  per  cent, 
of  the  item,  with  simple  interest  from  June 
4,  1902. 

[I]  Many  other  subjects  are  dealt  with  In 
the  briefs.  There  is  no  substantial  disagree- 
ment between  counsel  for  the  respective  par- 
ties regarding  the  rules  of  law  governing 
the  case,  except  In  respect  to  matters  al- 
ready discussed.  They  are  very  far  apart  in 
their  interpretations  of  the  evidence.  The 
court  has  carefully  considered  the  findings 
of  fact  In  the  light  of  the  evidence  abstract- 
ed and  in  the  light  of  some  of  the  original 
evidence,  and  has  carefully  considered  all 
the  elaborate  arguments  of  counsel.  The 
conclusion  is  that  the  findings  are  sufficient- 
ly complete,  every  material  finding,  except 
as  noted,  is  sustained  by  sufficient  competent 
evidence,  and  the  findings  so  sustained  are 
approved.  Because  solution  of  the  contro- 
versy depends  on  what  the  facts  are,  it  would 
not  be  profitable  to  extend  this  opinion  fur- 
ther. 

Lee  Hart,  father  of  the  beneficiaries,  was 
himself  a  lawyer.  As  the  court  found,  and 
the  finding  Is  well  sustained,  he  was  proba- 
bly more  familiar  with  the  affairs  of  the 
grocery  company  than  any  other  person  ex- 
cept Leo  I.  Stadden.  During  the  5  or  6  years 
he  lived  after  the  events  of  May  and  June, 
1902,  he  made  no  complaint  of  the  conduct 
of  the  trustee,  who  accepted  appointment  at 
his  solicitation.    Fourteen  years  after  the 


bubble  of  the  grocery  company  burst,  it  fell 
to  an  uncle  of  the  beneficiaries,  also  a  law- 
yer, to  commence  and  conduct  vicarious  liti- 
gation. When  the  beneficiaries  became  ar- 
rayed against  their  aunt  and  trustee,  their 
father  was  dead.  McLaughlin  was  dead. 
Leo  I.  Stadden  had  long  been  a  resident  of 
California.  The  books  of  the  grocery  com- 
pany had  been  destroyed.  Apparently,  all 
discoverable  documentary  evidence  has  been 
produced,  and  all  other  evidence  which  the 
parties  desired  to  introduce  has  been  can- 
vassed, at  a  very  full  and  fair  trial.  Under 
these  circumstances,  the  controversy  ought 
to  end. 

The  judgment  of  the  district  court  is  re- 
versed, and  the  cause  is  remanded,  with  di- 
rection to  enter  judgment  in  accordance  with 
the  views  which  have  been  expressed. 

All  the  Justices  concurring. 


GASTON  et  al  v.  CLABAUGH.   (No.  22446.) 

(Supreme  Court  of  Kansas.    Jan.  10,  1920. 
Rehearing  Denied  Feb.  11,  1920.) 

(Syllabus  bp  the  Court.) 

1.  Insurance  <S=815(1)— Petition  in  action 

BETWEEN  BENEFICIARIES  CONSTRUED  NOT  TO 
ADMIT  BREACH  BT  PLAINTIFF  OF  AGREEMENT 
NOT  TO  CHANGE  BENEFICIARIES. 

The  petition  examined,  and  held  not  to  ad- 
mit any  violation  on  the  plaintiffs'  part  of  the 
alleged  agreement  not  to  change  beneficiaries. 

2.  Insurance   *J=»780  —  Statute  against 

CHANGE  OF  BENEFICIARIES  IS  NOT  RETROAC- 
TIVE. 

Chapter  208  of  the  Laws  of  1917  is  not  re- 
troactive. 

3.  Witnesses  <S=»1B9(3)— Testimony  admissi- 
ble AS*  NOT  BEING1  PERSONAL  COMMUNICA- 
TION WITH  DECEDENT. 

Certain  testimony  of  a  son,  touching  a  con- 
versation between  the  father  and  other  members 
of  the  family,  held  to  have  been  properly  re- 
ceived. 

4.  Insurance  <J=s»819(1)— Overruling  of  de- 
murrer to  plaintiff's  evidence  not  error. 

There  was  no  error  in  overruling  the  demur- 
rer to  the  plaintiffs'  evidence,  or  in  the  denial 
of  a  new  trial. 

5.  Insurance  <8=»780— Equities  in  favor  of 
wife  and  children  or  insured  as  against 
daughter  claiming  under  a  change  of 
beneficiaries. 

The  equities  are  in  favor  of  the  plaintiffs. 
Brown  v.  Modern  Woodmen,  97  Kan.  665,  156 
Pac.  767,  L.  R.  A.  1916E,  588. 

Appeal  from  District  Court,  Morris  County. 

Action  by  Lizzie  Gaston  and  others  against 
Ethel  Clabaugh  and  the  Modern  Woodmen 
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of  America,  which  paid  the  full  amount  due 
on  its  policy  into  court  and  was  dismissed. 
Judgment  for  plaintiffs,  and  defendant 
Clabaugh  appeals.  Affirmed. 

Edwin  Anderson  and  Walter  M.  Doggett, 
both  of  Council  Grove,  for  appellant. 

W.  J.  Plrtle  and  Harry  E.  Snyder,  both 
of  Council  Grove,  for  appellees. 

WEST,  J.  Robert  J.  Gaston  became  a 
member  of  the  Modern  Woodmen  of  Amer- 
ica In  1889,  at  .which  time  ha  took  out  a 
policy  of  insurance  in  that  order  for  $3,000  in 
favor  of  his  wife  and  four  children.  He  was 
killed  In  a  railroad  accident  on  March  28, 
1918.  Some  time  in  December,  1917,  be  be- 
came estranged  from  the  members  of  his 
family  except  his  married  daughter,  Ethel 
Clabaugh,  and  took  up  his  residence  with 
her  and  her  husband,  and  entered  Into  some 
kind  of  an  agreement  with  them  by  which 
they  were  to  keep  him  as  long  as  he  lived, 
and  he  agreed  to  change  the  beneficiary  cer- 
tificate In  favor  of  Ethel  Clabaugh,  and  the 
change  of  beneficiaries  was  made.  The  plain- 
tiffs are  his  .widow,  Lizzie  Gaston,  his  daugh- 
ter, Elolse,  and  his  two  sons,  David  and 
Harry  Gaston.  The  defendant  Is  the  daugh- 
ter, Ethel  Clabaugh.  The  sole  controversy  is 
over  the  proceeds  of  the  insurance.  The 
Modern  Woodmen  of  America  was  made  a 
defendant,  but  brought  into  court  the  full 
amount  of  the  policy,  and  was  dismissed 
from  the  case.  The  trial  court  held  in  favor 
of  the  plaintiffs,  and  the  defendant  appeals, 
assigning  as  error  the  overruling  the  demur- 
rer to  the  plaintiff's  petition,  the  demurrer 
to  the  plaintiff's  evidence,  the  admission  of 
certain  evidence  and  the  denial  of  a  new 
trial. 

It  will  be  observed  that  the  contest  Is 
between  the  beneficiaries  only,  the  insurer 
having  absolved  itself  from  all  strife  by 
paying  the  money  into  court. 

[1]  It  is  claimed  that  the  petition  was  bad 
because  containing  an  admission  that  the 
plaintiffs  violated  the  alleged  agreement  with 
the  deceased  by  failing  to  pay  the  assess- 
ment for  December,  1917,  and  that  any  con- 
tract to  change  beneficiaries  is  void  under 
chapter  208  of  the  Laws  of  1917.  The  peti- 
tion alleged  that  In  1912  the  deceased  told  the 
plaintiffs  that  he  would  not  keep  his  Insur- 
ance longer,  and  that  If  they  wanted  to  do  so 
he  was  willing,  and  If  they  would  keep  the 
policy  in  force  he  would  not  change  benefici- 
aries: that  he  paid  the  assessment  for  De- 
cember, 1917,  but  that  the  plaintiffs  paid 
all  the  others  after  1912.  One  of  the  plain- 
tiffs testified  that  he  went  to  pay  the 
December,  1917,  assessment,  and  learned  that 
it  had  been  paid,  also  the  January  and  Feb- 
ruary assessments.  We  find  nothing  In  the 
petition  admitting  any  violation  on  the  plain- 
tiffs' part  of  the  alleged  agreement  not  to 
change  beneficiaries. 


[2]  Again,  this  .was  said  to  have  been  made 
in  1912,  and  the  statute  against  changing 
agreements  not  to  change  beneficiaries  was 
not  enacted  until  1917,  and  It  contains  noth- 
ing indicating  any  intention  that  it  was  to 
be  retroactive.  The  presumptions  are  against 
retroactive  intentions,  unless  they  are  clearly 
expressed.  Douglas  County  v.  Woodward, 
73  Kan.  238,  84  Pac.  1028;  Dunn  v.  City 
Of  Leon,  74  Kan.  896,  87  Pac.  1149;  City  of 
Wichita  v.  Railroad  &  Light  Co.,  96  Kan. 
606,  607, 152  Pac.  768;  Llghtner  v.  Insurance 
Co.,  97  Kan.  97,  101,  154  Pac.  227;  State  v. 
Trust  Co.,  99  Kan.  841,  843,  163  Pac.  156, 
L.  R.  A.  1917C,  975. 

David  Gaston  was  permitted  to  testify 
without  objection  that — 

"In  1913,  at  my  father's  home,  •  •  *  in 
the  presence  of  my  mother'  and  sister,  Elolse, 
we  had  a  conversation  with  my  father  concern- 
ing this  policy.  In  that  conversation  Father 
said  he  was  not  able  to  keep  up  the  payments, 
and  he  was  going  to  have  to  drop  it  We  did 
not  want  him  to  do  that.  He  made  the  remark, 
'If  you  folks  want  to  keep  it  up,  keep  it  up, 
and  you  can  have  the  insurance,'  and  we  did  so. 

"Q.  Who  was  he  talking  to  about  it?  A. 
He  was  talking  to  Mother  and  my  sister. 

"Q.  Which  sister?  A.  Eloise." 

[3]  While  this  witness  may  have  been  tes- 
tifying in  his  own  behalf,  it  can  hardly  be 
said  It  was  concerning  any  personal  com- 
munications with  the  deceased.  Gen.  Stat 
1916,  |  7222*  (Code  Civ.  Proc.  f  320).  His 
remarks  In  his  examination  in  chief  indicated 
that  he  Joined  in  the  conversation,  but  his 
cross-examination  seems  to  show  that  the 
talk  was  between  the  father  and  the  mother 
and  sister.  While  this  testimony  was  not 
objected  to,  there  was  a  motion  made  to 
strike  out,  which  was  overruled,  but,  follow- 
ing the  rule  that  evidence  is  to  be  admitted 
rather  then  excluded,  unless  its  exclusion  Is 
clearly  required  under  this  statute,  there 
was  no  error.  Hess  v.  Hartwig,  89  Kan. 
599,  132  Pac.  148;  Cadwalader  v.  Pyle,  95 
Kan.  337,  148  Pac.  655;  Harris  v.  Morrison, 
100  Kan.  157,  163  Pac.  1063;  Sipe  v.  Slpe, 
102  Kan.  743,  173  Pac.  13,  L.  R.  A.  1918E, 
1029  ;  Collins  v.  Hayden,  104  Kan.  351,  179 
Pac.  308. 

The  defendant's  demurrer  to  the  plaintiff's 
evidence  was: 

"For  the  reason  that  the  evidence  clearly 
shows  that  all  the  members  of  the  family  that 
paid  any  assessments  were  living  together  and 
as  a  part  of  the  family,  and  as  such  had  no 
personal  earnings  that  they  put  into  these 
premiums.  And,  furthermore,  the  evidence 
shows  that  they  did  not  pay  the  premiums  in 
the  months  of  December,  1917,  January,  Febru- 
ary, and  March,  1918,  nor  offer  to  pay  them." 

[4]  The  evidence  was  to  the  effect  that  the 
plaintiffs  were  to  pay  the  assessments,  and 
the  policy  was  to  be  left  without  change  of 
beneficiaries,  and  that  the  assessments  up 
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to  December,  1917,  were  paid  by  the  plain- 
tiffs, and  would  have  been  paid  afterwards 
by  them  had  not  word  been  received  that 
some  one  else  had  attended  to  them.  There 
was  no  error  in  overruling  the  demurrer. 

The  complaint  that  It  was  error  to  render 
judgment  In  favor  of  the  plaintiffs  Is  possibly 
on  the  theory  that  any  agreement  not  to 
change  the  beneficiaries  is  null  and  void  un- 
der the  by-laws  of  the  Insurer,  but  the  com- 
pany which  made  these  laws  is  not  in  con- 
dition to  complain,  having  paid  the  policy  in- 
to court,  and  the  defendant  does  not  stand 
in  its  shoes  and  Is  not  entitled  to  benefits 
which  the  association,  if  a  party  litigant, 
might  possibly  derive  from  this  provision 
in  its  by-laws.  Titsworth  v.  Titsworth,  40 
Kan.  571,  20  Pac.  213 ;  Munroe  v.  Beggs,  01 
Kan.  701,  706,  139  Pac.  422;  29  Cyc.  135. 

No  reason  other  than  this  is  indicated  or 
advanced  by  counsel  why  the  motion  for  a 
new  trial  should  have  been  sustained,  and  we 
perceive  no  error  in  the  court's  ruling  thereof. 

[6]  Aside  from  the  legal  principles  al- 
ready decided,  the  equities  of  the  case  are 
in  favor  of  the  plaintiffs  and  strong  enough 
to-  turn  the  scale  if  they  were  alone  before 
us  for  consideration.  Brown  v.  Modern 
Woodmen,  97  Kan.  665,  156  Pac.  767,  L.  R. 
A.  1916E,  588;  Sovereign  Camp  of  Wood- 
men of  the  World  v.  Webb  et  al.  (D.  C.)  252 
Fed.  191,  193,  164  O.  C.  A.  433;  note,  I*  R. 
A.  1916E,  588. 

The  judgment  is  affirmed. 

All  the  Justices  concurring. 


RICHARDS  v.  STATE  ex  rel.  ELSON,  Co. 
Atty.  (No.  22410.) 

(Supreme  Court  of  Kansas.  Jan.  10,  1920.) 

(Bylldtma  bv  the  Court.) 

1.  Insane  febsons  <8=»27— Affidavit  nega- 
tiving purpose  to  delay  requisite  to 
appeal  in  lunacy  proceeding. 

Before  an  appeal  in  a  lunacy  proceeding 
can  be  granted  by  the  probate  court,  and  be- 
fore the  district  court  can  take  jurisdiction 
of  such  appeal,  an  affidavit  must  be  filed  in 
the  probate  court,  as  prescribed  by  statute, 
showing  that  the  appeal  is  not  taken  for  the 
purpose  of  vexation  or  delay,  but  because  the 
affiant  believes  that  the  appellant  is  aggrieved 
by  the  decision  of  the  probate  court. 

2.  Courts  «j=»37(2)— Want  of  jurisdiction 

NOT  CUBED  BY  FAILURE  OF  TIMELY  OBJEC- 
TION. 

Want  of  jurisdiction  of  a  cause  cannot  be 
cured  by  failure  to  make  timely  objection  to 
the  court's  assumption  of  jurisdiction. 

Appeal  from  District  Court,  Smith  County. 

Lunacy  proceeding  by  the  state  of  Kansas, 
on  the  relation  of  Miles  Elson,  County  Attor- 


ney, against  Sarah  Ann  Richards.  There  was 
Judgment  in  the  probate  court  finding  defend- 
ant to  be  a  feeble-minded  person.  On  her  ap- 
peal to  the  district  court,  where  the  case  was 
tried  de  novo,  there  was  a  verdict  and  Judg- 
ment against  her.  Her  motion  for  a  new 
trial  was  sustained,  and  subsequently  the 
district  court,  on  motion  of  the  State,  dismiss- 
ed the  appeal.  Defendant  petitions  for  re- 
view. Judgment  of  dismissal  affirmed. 

li.  C.  TJhl  &  Son,  of  Smith  Center,  for  ap- 
pellant. 

Miles  Elson  and  Rice  &  Rice,  all  of  Smltb 
Center,  for  appellee. 

DAWSON,  J.  In  this  case  we  are  asked  to 
review  an  order  of  the  district  court  dismiss- 
ing an  appeal  from  the  probate  court  in  a 
lunacy  proceeding. 

[1]  On  April  15,  1918,  the  petitioner,  Mrs. 
Sarah  Ann  Richards,  was  adjudged  by  the 
probate  court  of  Smith  county  to  be  a  feeble- 
minded person.  She  appealed,  and  .the  pro- 
bate court  certified  the  proceedings  to  the 
district  court  The  case  was  tried  de  novo 
in  the  district  court  at  the  September  term, 
1918,  and  resulted  in  a  verdict  and  judgment 
against  Mrs.  Richards.  On  September  21, 
1918,  the  district  court  sustained  the  peti- 
tioner's motion  for  a  new  trial,  and  the  cause 
was  continued  until  the  December  term,  and 
at  that  time  the  presiding  judge  being  ill,  the 
cause  was  again  continued  until  the  March 
term,  1919.  On  April  7,  1919,  the  state  filed 
the  following  motion: 

"Comes  now  the  plaintiff,  the  state  of  Kan- 
sas, and  moves  the  court  to  dismiss  the  appeal 
attempted  in  the  above-entitled  cause  from  the 
probate  court,  and  dismiss  the  action  for  the 
reason  no  appeal  has  ever  been  taken  or  com- 
pleted in  said  matter,  as  no  affidavit  has  been 
filed  stating  that  the  appeal  was  not  taken 
for  vexation  or  delay,  as  required  by  statute." 

This  motion  was  sustained,  and  the  cause 
dismissed.   Was  this  error? 

The  statutory  provision  concerning  appeals 
from  the  probate  court  to  the  district  court 
which  had  been  overlooked  and  omitted  by 
Mrs.  Richards'  counsel  reads: 

"The  applicant  for  such  appeal,  his  agent  or 
attorney,  shall  file  an  affidavit  that  the  appeal 
is  not  taken  for  the  purpose  of  vexation  or 
delay,  but  because  the  affiant  believes  that  the 
appellant  is  aggrieved  by  the  decision  of  the 
court."    Gen.  Stat.  1915,  }  4677. 

Was  the  omission  of  this  affidavit  fatal  to 
the  appeal?  Counsel  for  appellee  cite  cases 
In  which  it  has  been  so  held.  Spangler, 
Adm'r,  v.  Robinson,  20  Kan.  682 ;  McGinn  v. 
Glasgow,  55  Kan.  182,  40  Pac.  329 ;  Mcintosh 
v.  Wheeler,  58  Kan.  324,  49  Pac.  77.  These 
precedents  lay  it  down  dogmatically  that  the 
affidavit  is  a  prerequisite  to  the  granting  of 
an  appeal ;  that  without  it  the  probate  court 
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la  without  jurisdiction  to  grant  the  appeal, 
and  the  district  court  Is  without  jurisdiction 
to  entertain  the  appeal.  See,  also,  Pee  v. 
Witt,  100  Kan.  171,  172,  163  Pac,  797;  Way- 
man  v.  Soller,  102  Kan.  661,  171  Pac.  601. 

[2]  If  the  question  were  one  which  only 
concerned  Jurisdiction  of  the  person,  an  in- 
formality might  be  waived;  but  the  want 
of  a  statutory  prerequisite  to  the  conferring 
of  jurisdiction  of  a  cause  cannot  be  walred. 
In  Tucker  v.  Tucker,  97  Kan.  61,  62,  154  Pac. 
269,  It  was  said: 

"This  jurisdiction  is  vested  by  statute  only, 
and  no  estoppel,  laches,  or  informality  of  a 
party  can  confer  it  Neither  does  failure  to 
raise  the  question  relieve  us  of  the  duty  to 
decline,  even  of  our  own  motion,  the  exercise 
of  jurisdiction  which  we  do  not  possess"— cit- 
ing cases.  • 

An  effort  was  made,  to  cure  the  defect  In 
this  proceeding  by  the  belated  filing  of  the 
requisite  affidavit  in  the  probate  court.  That 
would  have  been  sufficient  If  the  time  for  the 
appeal  from  the  judgment  of  the  probate 
court  had  not  then  expired;  but,  since  the 
statute  requires  such  appeals  to  be  taken  in 
30  days — here  it  was  nearly  a  year — the  be- 
lated aflldavit  had  no  effect  Gen.  Stat  1915, 
H  6101,  6131,  and  4675-4682. 

These  considerations  leave  nothing  further 
to  discuss.  Apparently  Mrs.  Richards  must 
look  to  the  provisions  of  sections  6123  and 
6124,  Id.,  for  such  relief  as  can  be  afforded 
her  if  her  present  mental  condition  would 
justify  their  Invocation.  See,  also,  State  v. 
Linderholm,  95  Kan.  669,  at  pages  677,  678, 
149  Pac.  427. 

The  Judgment  of  dismissal  Is  affirmed. 

All  the  Justices  concurring. 


ERNST  v.  CHICAGO  GREAT  WESTERN 
R.  CO.    (No.  22347.) 

(Supreme  Court  of  Kansas.    Jan.  10,  1920.) 

Appeal  from  District  Court  Wyandotte 
County. 

On  motion  for  rehearing.  Rehearing  de- 
nied. 

For  former  opinion,  see  105  Kan.  706,  185 
Pac.  1053. 

DAWSON,  J.  It  Is  contended  in  the  ap- 
pellee's petition  for  a  rehearing  that  the  de- 
cision In  the  present  case  Is  at  variance  with 
S.  K.  Ry.  Co.  v.  Croker,  41  Kan.  747,  21  Pac. 
785,  13  Am.  St.  Rep.  320,  where  a  recovery 
was  permitted  on  an  Injury  to  a  workman's 
eye  caused  by  a  particle  which  flew  from  a 
stone  which  the  workman  bad  hit  with  a 
hammer;  the  handle  of  the  hammer  being 
a  crooked,  green  stick  cut  from  the  brush 


near  by.  But  in  the  Croker  Case  the  danger- 
ous nature  of  the  defective  tool  had  been  as- 
certained before  the  injury  to  Croker's  eye 
occurred.  He  bad  already  been  slightly  in- 
jured by  the  use  of  such  a  handle.  More- 
over, It  does  not  appear  that  the  precise  ques- 
tion which  controls  the  present  case  was 
urged  or  discussed  in  the  Croker  Case.  Here 
we  have  only  to  do  with  a  defective  tool,  not 
one  apparently  or  obviously  dangerous,  as 
well  as  one  which  was  simple  and  common 
in  the  plaintiff's  vocation.  No  hint  of  danger 
was  given  to  or  recognized  by  the  master. 
The  most  that  could  be  Inferred  from  the 
plaintiff's  statement  This  wrench  is  bad; 
this  wrench  is  not  very  good;  I've  got  to 
have  one,"  was  that  the  workman  could  not 
do  good  work  with  it  nor  work  conveniently 
with  it 

Again  It  might  be  observed  that  the  Croker 
Case  was  Itself  an  extreme  one.  It  was  so 
declared  in  Morbach  v.  Mining  Co.,  53  Kan. 
731,  746,  37  Pac.  122.  It  was  cited  in  Rail- 
way Co.  v.  Puckett,  62  Kan.  771,  774,  64  Pac. 
631,  where  It  was  hardly  pertinent  and  again 
In  Railway  Co.  v.  Sledge,  68  Kan.  821,  327, 
74  Pac.  1111,  in  which  It  was  said  that  the 
principle  governing  exemption  of  masters  for 
injuries  to  workmen  In  the  use  of  simple, 
common  tools  with  which  the  workmen  were 
familiar  had  not  (at  that  time)  been  pushed 
very  far  in  this  state. 

But  In  Hill  v.  Railway  Co.,  81  Kan.  379, 
105  Pac.  447,  47  I*  R.  A.  (N.  S.)  1141,  the 
matter  was  carefully  considered,  and  the 
venerable  jurist  (Justice  Benson)  who  had  to 
write  the  court's  opinion,  and  who  did  not 
personally  agree  with  It,  admitted  In  his  dis- 
senting opinion  that  the  principles  of  law 
laid  down  In  the  syllabus  were  correct.  The 
syllabus  reads: 

"1.  In  the  absence  of  wanton  or  intentional 
wrongdoing,  an  employer  who  furnishes  defec- 
tive instrumentalities  is  liable  to  an  employe 
only  when  danger  would  reasonably  be  appre- 
hended from  their  use. 

"2.  If  persons  of  ordinary  caution  and  pru- 
dence would  not,  in  the  light  of  the  attendant 
circumstances,  anticipate  danger  in  using  a  de- 
fective appliance,  and  danger  is  not  a  natural 
and  probable  consequence  of  such  use,  liability 
to  an  employs  for  negligence  in  furnishing  it 
does  not  arise  against  the  employer." 

The  court  cannot  see  that  the  Lannlgan 
Case,  56  Kan.  109,  42  Pac.  343,  where  a  brake- 
man  was  injured  in  the  nighttime  while 
coupling  cars,  has  much  relevancy.  The  rail- 
way company  had  given  the  brakeman  a 
smoky,  old  lantern  to  use  in  bis  dangerous 
work.  He  complained  of  the  lantern  and  was 
promised  a  good  one,  and  directed  to  use  the 
old  one  until  the  promised  good  one  could 
be  gotten.  Requiring  the  employe1  to  do  dan- 
gerous work  in  a  dangerous  place  without  a 
proper  safeguard — a  good  lantern — was  the 
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gist  of  the  railway  company's  fanlt  in  that 
case. 

The  petition  for  a  rehearing  does  not  point 
out  anything  in  the  case  'which  was  over- 
looked by  the  court,  and  upon  full  considera- 
tion the  court  Is  satisfied  with  the  principles 
of  law  laid  down  in  the  original  opinion; 
consequently  a  rehearing  would  merely  be  a 
disservice  to  both  plaintiff  and  defendant 

Behearlng  denied. 

All  the  Justices  concurring. 


ANDERSON  v.  OATLIN  et  al.   (No.  22423.) 

(Supreme  Court  of  Kansas.    Jan.  10,  1920. 
Rehearing  Denied  Feb.  11,  1920.) 

(Syllabus  by  the  Court.) 
Mortgages  «=>594(4)— Holder  of  deed  mt- 

DEB  FORECLOSUBE  OF  SECOND  MORTGAGE  HAT 
REDEEM.  ON  FORECLOSUBE  OF  FIRST  MORT- 
GAGE.' 

It  is  held,  that  no  error  is  shown  affecting 
a  decision  that  the  holder  of  a  sheriff's  deed 
based  on  the  foreclosure  of  a  second  mortgage 
is  entitled  to  redeem  from  a  subsequent  sale 
under  a  decree  foreclosing  the  first  mortgage. 


from    District    Court,  Barber 


Appeal 

County. 

Proceedings  by  W.  J.  Anderson  against 
Minerva  Catlin  and  F.  B.  Chapin,  trustee,  to 
determine  right  to  redeem  from  a  mortgage 
foreclosure  sale.  From  a  decree  In  favor  of 
said  Chapin,  Minerva  Catlin  appeals.  Af- 
firmed. 

6.  M.  Martin,  of  Medicine  Lodge,  and  T.  A 
McNeil,  of  Topeka,  for  appellant 

Field  &  Orr,  Noble  &  Tincher,  and  Seward 
I.  Field,  all  of  Medicine  Lodge,  for  appellee. 

MASON,  J.  A  tract  of  land  was  sold  un- 
der a  decree  foreclosing  a  first  mortgage  in 
favor  of  W.  J.  Anderson.  A  controversy 
arose  between  Mrs.  Minerva  A.  Catlin  and 
F.  B.  Chapin,  trustee,  as  to  which  of  them 
was  entitled  to  the  right  of  redemption.  The 
trial  court  decided  in  favor  of  Chapin,  and 
Mrs.  Catlin  appeals. 

Mrs.  Catlin  was  at  one  time  the  owner  of 
the  land  and  executed  to  the  People's  State 
Bank  of  Medicine  Lodge  a  mortgage  upon  it 
subject  to  the  one  already  mentioned.  The 
second  mortgage  was  foreclosed  in  1913  with- 
out making  the  first  mortgagee  a  party,  and 
under  the  resulting  decree  the  land  (subject 
to  the  first  mortgage)  was  sold  to  "F.  B. 
Chapin,  trustee,"  and  a  sheriff's  deed  was 
executed  to  him  under  that  designation. 
The  sale  purported  to  be  made  not  only  by 
virtue  of  the  decree  referred  to,  but  also 
under  an  execution  on  a  personal  judgment 


against  Mrs.  Catlin  In  favor  of  William  Peer- 
ing &  Co.,  a  corporation.  On  December  29, 
1915,  Mrs.  Catlin  brought  an  action  to  set 
aside  the  sheriff's  deed  on  the  ground  that 
the  execution  was  a  nullity,  and  that  the 
Deering  Company's  judgment  was  not  a  lien 
on  the  land  because  of  Its  being  occupied  by 
her;  as  a  homestead.  She  was  denied  relief, 
and  the  decision  was  affirmed  for  the  reason 
that,  regardless  of  whether  or  not  the  ex- 
ecution was  valid,  or  the  personal  judgment 
a  lien,  the  title  to  the  land  had  passed  by 
the  deed  because  it  was  based  on  a  sale 
made  under  the  decree  In  the  foreclosure 
case,  and  the  questions  referred  to  .  affected 
only  the  disposition  of  the  proceeds  In  ex- 
cess of  the  mortgage  debt  Catlin  v.  Deering 
&  Co.,  102  Kan.  256,  170  Pac.  396. 

In  that  case,  although  the  sale  was  made 
and  the  deed  executed  to  "F.  B.  Chapin,  trus- 
tee," nothing  was  shown  as  to  the  character 
of  the  trust,  or  its  beneficiaries.  In  this  case 
it  was  developed  that  Chapin  was  acting  as 
trustee  for  the  bank  and  for  the  Deering 
Company.  This  fact  is  mentioned  here  for 
whatever  light  it  may  throw  on  the  conten- 
tions made,  but  it  Is  not  regarded  as  affect- 
ing the  rights  of  the  parties  to  this  appeal  in 
any  way. 

In  the  present  case,  Mrs.  Catlin  filed  an 
answer  which  included  matter  styled  a  cross- 
petition,  alleging  that  on  August  17, 1915,  she 
had  contracted  with  Chapin  for  the  purchase 
of  the  land  for  the  amount  of  the  bank's 
mortgage,  had  made  payment  thereon,  and 
stood  ready  to  pay  the  balance,  and  was  in 
possession  of  the  property;  and'  that  the 
Deering  Company  hod  no  Interest  In  it  be- 
cause of  the  nullity  of  the  execution  and  of 
its  Judgment  not  being  a  lien.  The  dates  al- 
ready given  show  that  the  contract  alleged 
by  Mrs.  Catlin  was  said  to  have  been  entered 
into  several  months  before  she  brought  her 
action  to  set  aside  the  sheriff's  deed.  In  that 
action  she  pleaded  the  same  contract  So 
that  her  effort  seems  to  be  to  relitigate  the 
matters  Involved  In  that  case.  The  appeal 
now  under  consideration,  however,  Is  from 
the  decision  of  the  district  court  that  Chapin 
as  trustee,  and  not  Mrs.  Catlin,, is  entitled  to 
redeem  from  the  sale  under  the  decree  in  the 
present  case.  The  sheriff's  deed  which  was 
held  to  be  valid  on  the  former  appeal  was' 
sufficient  to  sustain  that  ruling  In  the  ab- 
sence of  proof  of  a  subsequent  change  of  title. 
The  Judgment  recites  that  evidence  was  In- 
troduced at  the  hearing  upon  the  question  as 
to  who  bad  the  right  of  redemption,  but  the 
abstract  contains  none,  and  no  transcript 
thereof  appears  to  have  been  made.  The 
presumption  must  be  that  the  evidence  sup- 
ported the  judgment 

No  formal  denial  was  filed  to  the  pleading 
of  Mrs.  Catlin,  but  in  his  own  answer  Chap- 
in Lad  alleged  that  as  trustee  for  the  bank 
and  the  Deering  Company  he  was  the  owner 
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In  fee  simple  of  the  land,  subject  only  to  the 
plaintiff's  mortgage.  Whether  or  not  good 
practice  required  a  farther  pleading  by  him, 
it  Is  obvious  that  the  decision  was  not  based 
upon  its  absence.  The  hearing  was  upon  mo- 
tions of  the  parties  who  are  here  contesting, 
to  be  allowed  to  redeem  from  the  sale  on  the 
first  mortgage.  The  suggestion  Is  made  that 
Mrs.  Catlln's  answer  was  to  be  taken  as  true 
because  not  denied  under  oath.  That  would 
not  be  the  case  except  as  to  the  allegation 
it  contained  that  Chapin  had  signed  a  receipt 
for  $510  on  an  "agreement  on  land  foreclo- 
sure" the  terms  of  which  were  not  stated  In 
the  receipt  nor  (so  far  as  the  pleading 
showed)  In  any  other  writing. 

The  appellant's  real  contention  seems  to 
be  that  the  judgment  of  the  Deering  Com- 
pany was  not  a  lien  on  the  land.  As  was 
suggested  in  the  opinion  on  the  former  ap- 
peal, her  remedy  in  that  event  lay  in  claim- 
ing the  proceeds  of  the  sheriff's  sale  over  and 
above  the  bank's  mortgage,  and  not  In  attack- 
ing the  title  that  had  passed  by  the 
deed.  That  suggestion  still  holds  good  and 
applies  as  well  to  the  situation  now  pre- 
sented. 

Objections  have  been  made  to  the  counter 
abstract,  which  are  technically  good,  bnt  do 
not  affect  the  decision  of  the  case  on  its 
merits. 

The  judgment  Is  affirmed. 

All  the  Justices  concurring. 


McDOUGALL  v.  ATCHISON,  T.  &  S.  F.  BY. 
CO.    (No.  22425.) 

(Supreme  Court  of  Kansas.   Jan.  10,  1820. 
Rehearing  Denied  Feb.  11,  1920.) 

(SyUabui  by  the  Court.) 

1.  Master  and  servant  <S=>204(1)— Under 
federal  Employers'  Liability  Act  engi- 
neer aware  or  dander  on  bridge  as- 
sumes risk. 
In  an  action  under  the  federal  Employers' 
Liability  Act  1908  (U.  S.  Comp.  St.  ^§  8657- 
8665)  to  recover  damages  for  the  death  of  a 
locomotive  engineer  who,  while  leaning  out  of 
the  cab  of  his  engine  and  looking  backward,  was 
struck  by  one  of  the  steel  girders  of  an  over- 
head bridge,  the  special  findings  show  that  the 
clearance  between  the  bridge  and  the  side  of 
the  engine  was  approximately  two  feet;  that 
deceased  had  been  running  an  engine  over  the 
bridge  for  15  years;  that  in  the  year  previous 
to  the  accident  he  had  run  an  engine  of  the 
same  class  over  the  same  bridge  300  times,  in- 
cluding 26  times  in  that  month ;  that  he  had 
warned  his  fireman  against  the  dangers  in  pass- 
ing through  the  same  kind  of  bridges ;  that  the 
engine  he  was  operating  did  not  sway  from 
side  to  side  in  going  over  the  bridge  more  than 
was  ordinarily  the  case  in  engines  of  similar 


type.  Held,  that  the  defendant  was  entitled  to 
judgment  on  the  findings,  because  they  estab- 
lish that  deceased  had  assumed  the  risk. 

(Additional  Sytlabnt  hv  Editorial  Staff.) 

%  Courts  <$=>97(5) — Construction  or  feder- 
al Employers'  Liability  Act  by  federal 
courts  controlling. 
The  decisions  of  the  federal  court  constru- 
ing the  federal  Employers'  Liability  Act  of 
1908  are  controlling  In  cases  arising  under  the 
act. 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  Rosanna  McDougall,  as  admin- 
istratrix of  her  deceased  husband,  Paul  W. 
McDougall,  against  the  Atchison,  Topeka  & 
Santa  F6  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded,  with  directions  to  enter  judg- 
ment for  defendants. 

W.  R.  Smith,  O.  J.  Wood,  and  A.  A.  Scott, 
all  of  Topeka,  and  G.  Angevlne,  of  .Kansas 
City,  for  appellant. 

McCanles,  Thompson  *  Gorsuch,  of  Kansas 
City,  for  appellee. 

PORTER,  J.  Rosanna  McDougall,  as  ad- 
ministratrix of  the  estate  of  her  deceased 
husband,  Paul  W.  McDougall,  sued  the  At- 
chison, Topeka  tc  Santa  Fe  Railway  Com- 
pany, to  recover  damages  for  the  death  of 
her  husband  while  in  the  employ  of  the  de- 
fendant She  recovered  judgment  for  $11,000, 
and  the  defendant  appeals. 

The  action  is  based  on  the  federal  Em- 
ployers' Liability  Act  of  1908,  35  U.  S.  Stat 
at  Large,  65,  c.  149  (U.  S.  Comp.  St  §g  8657- 
8665).  The  petition  averred,  and  the  de- 
fendant concedes,  that  it  Is  a  corporation  op- 
erating a  line  of  railway  as  a  common  car- 
rier in  interstate  commerce,  and  that  Paul 
McDougall  at  the  time  he  was  killed  was 
employed  by  the  defendant  in  such  com- 
merce. 

In  the  afternoon  of  August  28,  1917,  Paul 
McDougall  was  the  engineer  in  charge  of 
engine  No.  1837  attached  to  a  freight  train 
which  left  Emporia  for  Kansas  City.  Be- 
hind his  engine  there  was  attached  engine 
No.  500,  and  at  Quenemo  the  train  was  stop- 
ped on  account  of  a  hot  box  on  the  left  main 
drive  of  engine  No.  500.  In  a  short  time  the 
train  resumed  its  Journey  eastward.  Be- 
tween Quenemo  and  Pomona  there  are  two 
covered  bridges  over  the  tracks  of  the  de- 
fendant about  a  mile  and  a  half  apart 
When  the  train  was  approaching  the  first  of 
these  bridges  a  short  distance  west  of  Pomo- 
na, McDougall  leaned  out  of  the  gangway  on 
the  left  side,  which  was  the  fireman's  side, 
and,  while  looking  back  to  see  the  condition 
of  the  main  driving  box  on  engine  No.  600, 
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he  was  struck  by  the  right  girder  of  the 
bridge  and  instantly  killed.  On  this  partic- 
ular piece  of  track  east-bound  trains  arc  op- 
erated over  the  left-hand  track,  and  west- 
bound trains  over  the  right-hand  track,  in 
order  to  take  advantage  of  better  grades. 
An  engineer  going  east  Is  on  the  right-hand 
or  Inside.  In  this  instance  McDougall  cross- 
ed over  to  the  fireman's  side,  and  leaned  out 
of  the  gangway  when  his  head  came  in  con- 
tact with  the  bridge. 

The  petition  averred  that  there  was  a 
curve  in  the  railway  track  just  as  it  ap- 
proached this  bridge;  that  the  engine  and 
train  in  passing  through  would  swerve 
slightly,  and  there  was  less  than  two  feet 
of  space  between  the  left  side  of  the  engine 
and  the  girder  of  the  bridge;  that  the  neg- 
ligence of  the  defendant  consisted  in  erect- 
ing and  maintaining  an  overhead  bridge  un- 
der these  conditions.  The  answer  pleaded  a 
general  denial,  contributory  negligence,  and 
assumption  of  risk. 

In  answer  to  a  special  question,  the  jury 
returned  a  finding  that  bridge  69-A  was  not 
a  standard  bridge.  Defendant's  motion  to 
set  aside  this  finding  on  the  ground  that  it 
was  contrary  to  the  evidence  was  overruled. 
Photographs  of  bridge  69-A  which  were  in- 
troduced in  evidence  show  a  modern  double- 
track  steel  railroad  bridge  such  as  Is  in  com- 
mon and  ordinary  use  throughout  the  coun- 
try. Defendant's  division  engineer,  with  20 
years'  experience  and  in  whose  territory  the 
bridge  Is  located,  testified  that  the  bridge 
was  constructed  in  1905  when  the  double 
track  was  built ;  that  he  had  made  measure- 
ments of  the  bridge  in  August  after  McDou- 
gall's  death;  that  the  tracks,  which  are  14 
feet  center,  are  centered  on  the  bridge; 
that  it  is  7  feet  from  the  center  of  the  north 
track  to  the  inside  of  the  north  and  posts; 
and  that  the  bridge  is  a  standard  width 
bridge.   He  farther  testified: 

"All  bridges  on  the  Santa  F6  are  built  to  a 
standard.  The  bridge  company  hare  a  standard 
plan  from  which  they  build  a  bridge,  and  they 
are  all  constructed  just  to  a  standard  width. 
This  is  a  requirement  of  the  engineers  of  the 
company.  They  don't  leave  it  to  the  discre- 
tion of  the  man  who  builds  the  bridge  how 
wide  it  shall  be;  the  bridge  engineer  tells  him 
what  the  standard  is.  This  bridge  is  as  wide 
as  any  that  I  know  of." 

The  conductor  of  McDougall's  train,  who 
was  a  witness  for  the  plaintiff,  testified  on 
cross-examination  that  bridge  69-A  Is  what 
is  known  as  a  standard  bridge  on  the  Santa 
Fe.  No  experienced  railway  engineers  were 
called  by  the  plaintiff  to  establish  the  con- 
trary, although  a  locomotive  engineer  in  the 
employ  of  another  road  was  called  by  the 
plaintiff  to  establish  other  facts.  The  plain- 
tiff offered  no  evidence  to  show  that  on  the- 
defendant's  road,  or  that  upon  other  rail- 


roads, bridges  are  required  to  be  construct- 
ed with  a  greater  clearance.  One  of  plain- 
tiff's witnesses,  a  county  surveyor  who  had 
also  served  as  city  engineer  for  a  number  of 
years,  testified  that  he  had  taken  a  meas- 
urement of  a  covered  double-track  truss 
bridge  (not  on  the  Emporia  cut-off,  but  on 
another  main  line  track  of  the  defendant), 
and  found  the  width  between  the  girders  to 
be  two  inches  more  than  the  width  of  bridge 
69-A.  His  testimony  did  not  disclose  what 
the  clearance  was  between  the  sides  of  the 
bridge  and  the  tracks. 

The  finding  that  the  bridge  was  not  of 
standard  construction  on  defendant's  line  of 
railway  Is  not  only  contrary  to  the  evidence, 
but  Is  unsupported  by  any  evidence,  and 
should  have  been  set  aside. 

George  A.  Smith,  a  former  employe  of  the 
defendant,  was  the  principal  witness  for  the 
plaintiff.  He  was  the  fireman  on  the  sec- 
ond engine,  No.  600,  at  the  time  McDougall 
was  killed.  He  had  worked  as  a  fireman  un- 
der McDougall.  His  deposition  was  taken 
at  Camp  Pike,  Ark.,  after  he  had  left  the 
employ  of  the  company  and  had  entered  the 
army.  He  testified: 

"I  had  known  Mr.  McDougall  for  four  or  five 
years,  and  during  that  time  he  had  been  an 
engineer  for  the  Santa  Fe,  and  had  been  running 
over  that  piece  of  track  during  that  time.  As 
fireman  I  have  been  going  through  there  the 
length  of  time  I  have  stated.  I  knew  the  dan- 
ger. I  had  it  preached  into  me.*  Paul  McDou- 
gall preached  it  into  me,  for  one.  Paul  Mc- 
Dougall, the  deceased,  warned  me  of  the  dan- 
ger of  being  on  the  outside  of  my  engine  in 
passing  through  these  bridges." 

On  redirect  examination,  he  testified: 

"McDougall  had  warned  me  about  passing 
through  different  bridges  on  the  system,  not 
any  particular  bridge." 

Although  it  was  averred  In  the  petition 
that  there  was  a  curve  in  the  railway  track 
as  It  approached  bridge  69-A,  where  McDou- 
gall was  killed,  the  special  findings  of  the 
jury  are  that  the  track  was  straight  from 
the  bridge  to  a  point  4,800  feet  west,  and 
that  the  track  was  well  ballasted  and  was 
level  between  these  points.  The  jury_'s  spe- 
cial findings  also  show  that,  for  15  years  be- 
fore he  was  killed,  Paul  W.  McDougall  was 
in  the  employ  of  the  defendant,  as  a  loco- 
motive engineer  running  on  the  division  be- 
tween Emporia  and  Argentine  over  the 
bridge  in  question;  that  during  the  last 
year  of  his  life  from  August  28,  1916,  he  ran 
an  1800  class  engine  over  this  bridge  300 
times,  including  23  times  in  June,  25  times 
in  July,  and  26  times  in  August,  1917 ;  that 
engine  No.  1837  on  which  he  was  killed  did 
not  sway  from  side  to  side  In  going  over  the 
bridge  more  than  was  ordinarily  the  case  in 
engines  of  similar  type;  that  the  1800  type 
of  Santa  Fe  Railway  engines  In  use  on  de- 
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fendant's  road  are  substantially  alike  as  to 
height,  width,  and  construction. 

The  Jury  made  a  further  finding  to  the 
effect  that  before  the  accident  McDougall 
warned  George  A.  Smith,  a  fireman,  against 
the  danger  of  passing  through  different 
bridges  on  the  Santa  F6  Railway  system. 
There  is  a  finding  that  the  clearance  be- 
tween the  tender  of  engine  No.  1837  and  the 
inside  girder  on  the  north  side  of  the  bridge 
at  a  distance  of  8%  feet  above  the  rails  with 
the  engine  standing  still  was  23%  inches. 
The  Jury  also  found'  that  the  defendant's 
negligence  consisted  in  maintaining  a  bridge 
with  insufficient  clearance  for  the  safoty  of 
employes. 

[1]  The  federal  Employers'  Liability  Act, 
upon  which  this  action  is  based,  has  been 
construed  by  the  federal  courts,  and  the  de- 
cisions are  controlling  in  cases  arising  un- 
der the  act.  Spinden  v.  Railway  Co.,  95 
Kan.  474,  148  Pac.  747;  Roebuck  v.  Rail- 
way Co.,  99  Kan.  644,  162  Pac.  1153,  L.  R. 
A.  1917B,  741.  In  Seaboard  Air  Line  v.  Hor- 
ton,  233  U.  S.  492  (34  Sup.  Ct.  635,  58  L.  Ed. 
1062,  L.  R.  A.  1915C,  1,  Ann.  Cas.  1915B, 
475),  it  was  held  that  the  act  having  express- 
ly eliminated  the  defense  of  assumption  of 
risk  in  certain  specified  cases  made  it  clear 
that  in  all  other  cases  It  was  intended  that 
such  assumption  shall  have  its  former  effect 
as  a  bar  to  an  action  by  the  injured  em- 
ploye. In  the  syllabus  of  that  case,  it  was 
ruled: 

"When  the  employe  knows  of  a  defect  in  the 
appliances  need  by  him  and  appreciates  the  re- 
sulting danger  and  continues  in  the  employment 
without  objection,  or  without  obtaining  from 
the  employer  an  assurance  of  reparation,  he 
assumes  the  risk  even  though  it  may  arise  from 
the  employer's  breach  of  duty."   Syl.  7. 

[1]  The  findings  in  the  instant  case  es- 
tablish the  fact  that  Paul  McDougall  knew 
as  much  about  the  condition  of  the  bridge 
as  any  officer  or  employe  of  the  defendant, 
and  that  be  appreciated  the  danger  that 
might  result  from  the  conditions,  and  there- 
fore that  he  assumed  the  risk.  The  case  of 
Tuttle  v.  Milwaukee  Railway,  122  U.  S.  189, 
7  Sup.  Ct.  1166, 30  L.  Ed.  1114,  is  in  point.  In 
that  case  Tuttle,  who  was  a  brakeman,  was 
coupling  cars  which  stood  on  a  track  or  sid- 
ing on  which  there  was  a  very  sharp  curve 
so  that  the  drawheads  failed  to  meet  and 
pass  each  other,  and  allowed  the  cars  to 
come  so  close  together  that  he  was  crushed. 
The  opinion  in  the  case  was  written  by  Mr. 
Justice  Bradley,  and  in  the  course  of  the 
opinion  it  was  said: 

"The  brakeman  and  others  employed  to  work 
in  such  situations  must  decide  for  themselves 
whether  they  will  encounter  the  hazards  inci- 
dental thereto;  and,  if  they  decide  to  do  so, 
they  must  be  coutent  to  assume  the  risks. 
•  *  *  The  perils  in  the  present  case,  arising 
from  the  sharpness  of  the  curve,  were  seen 


and  known.  They  were  not  like  the  defects  of 
unsafe  machinery  which  the  employer  has  neg- 
lected to  repair,  and  which  his  employes  have 
reason  to  suppose  is  in  proper  working  condi- 
tion. Everything  was  open  and  visible,  and  the 
deceased  had  only  to  use  his  senses  and  bis 
faculties  to  avoid  the  dangers  to  which  be  was 
exposed.  One  of  these  dangers  was  that  of  the 
drawbars  slipping  and  passing  each  other  when 
the  cars  were  brought  together.  It  was  his  duly 
to  look  out  for  this  and  avoid  it  The  danger 
existed  only  on  the  inside  of  the  curve.  This 
must  have  been  known  to  him.  It  will  be  pre- 
sumed that,  as  an  experienced  brakeman,  he 
did  know  it ;  for  it  is  one  of  those  things  which 
happen,  in  the  course  of  his  employment,  under 
such  conditions  as  existed  here.  *  *  *  The 
only  conclusion  to  be  reached  from  these  un- 
doubted facts  is  that  he  assumed  the  risks  of 
the  business,  and  his  representative  has  no  re- 
course for  damages  against  the  company."  122 
U.  S.  195, 196,  7  Sup.  Ct.  1168,  30  L.  Ed.  1114. 

The  danger  to  McDougall  was  necessarily 
continuous  and  apparent  even  to  casual  ob- 
servation. The  findings  as  to  his  knowledge 
and  experience  which  show  that  he  had  been 
employed  as  a  locomotive  engineer  running 
over  this  particular  track  for  15  years,  that 
in  the  preceding  12  months  he  had  run  an 
engine  of  the  same  type  over  this  bridge  300 
times ;  that  he  had  "preached"  to  Brakeman 
Smith  of  the  very  danger  that  caused  his 
own  death,  bring  the  case  within  many  of 
our  own  decisions.  See  Rush  v.  Railway 
Co.,  36  Kan.  129,  12  Pac.  582;  Clark  v.  Rail- 
way Co.,  48  Kan.  654,  29  Pac.  1138;  Murphy 
v.  Edgar  Zinc  Co.,  83  Kan.  627,  112  Pac 
109;  and  cases  cited  in  those  opinions.  In 
the  Rush  Case,  it  was  said: 

"If  the  danger  is  as  well  known  to  the  serv- 
ant as  it  can  be  to  the  master,  another  prin- 
ciple enters  in  to  prevent  the  servant  from  re- 
covering from  the  master  for  any  injuries  that 
might  result  from  the  supposed  danger,  and 
that  principle  is  this:  If  the  servant  has  full 
knowledge  of  the  danger,  and  continues  in  the 
master's  emplovmcnt  without  complaint,  receiv- 
ing from  the  master  full  pay  for  his  services, 
he  assumes  the  risk  himself  of  the  known  dan- 
ger, and  waives  any  negligence  that  might  other- 
wise be  imputable  to  the  master."  36  Kan.  136, 
12  Pac.  585. 

As  was  said  in  the  opinion  in  Briggs  v. 
Railroad  Co.,  102  Kan.  441,  446,  175  Pac. 
105,  107: 

"It  would  be  fatuous  to  say  he  was  not  aware 
of  them  [the  dangers],  and  it  would  be  an  im- 
peachment of  the  mental  capacity  of  a  compe- 
tent man  to  say  he  did  not  appreciate  them." 

In  Taylor  v.  Chicago,  R.  I.  &  P.  Ry.  Co. 
(Iowa)  170  N.  W.  388,  the  facts  were  quite 
similar  to  the  instant  case.  A  locomotive  en- 
gineer running  from  Valley  Junction,  Iowa, 
to  Trenton,  Mo.,  was  compelled  to  pass  un- 
der a  viaduct;  the  train  was  running  25 
miles  an  hour,  and  an  abutment  supporting 
the  viaduct  struck  the  plaintiff  on  the  head. 
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It  was  shown  in  that  case  that  plaintiff  bad 
passed  the  viaduct  for  three  years.  It  was 
held  that  he  could  not  recover  because  he 
had  assumed  the  risk. 

In  Boldt  v.  Pennsylvania  R.  R.  Co.,  245  U. 
8.  441,  445,  38  Sup.  Ct.  139,  140  (62  It..  Ed. 
385),  an  action  to  recover  damages  for  the 
death  of  a  railway  employe  brought  under 
the  federal  act.  It  was  said: 

"At  common  law  the  rule  is  well  settled  that 
a  servant  astmmes  extraordinary  risks  inci- 
dent to  his  employment  or  risks  caused  by  the 
master's  negligence  which  are  obvious  or  fully 
known  and  appreciated  by  him." 

The  plaintiff  relies  upon  the  decision  In 
the  case  of  Cloud  v.  Railway  Co.,  82  Kan. 
851,  109  Pac.  400,  where  an  engineer  was 
killed  by  being  struck  by  a  girder  of  a 
bridge  while  leaning  out  of  the  cab  window 
and  looking  for  a  signal  from  the  conductor 
of  the  train.  The  opinion  (which  was  per 
enriam)  states  that  the  clearance  between 
the  locomotive  and  the  upright  part  of  the 
bridge  was  about  23  inches,  when  the  loco- 
motive was  erect  and  standing  still;  that 
when  moving  rapidly  the  locomotive  tipped 
and  swayed  from  side  to  side,  so  that  It 
came  within  a  few  inches  of  the  girder  of 
the  bridge.  It  was  held  that  he  had  not  as- 
sumed the  risk.  In  the  opinion  It  was  said: 

"Different  types  and  sizes  of  engines  are  used 
on  tho  railroad.  Some  tilt  and  sway  more  than 
others.  In  view  of  the  difficulty  in  determining 
the  distance  between  swaying  locomotives  and 
the  side  of  the  bridge,  and  of  all  the  other  facts 
in  the  case,  it  cannot  be  held  that  there  was  an 
assumption  of  risk."  82  Kan.  853,  109  Pac. 
400. 

No  facts  are  stated  in  the  opinion  showing 
what  experience  the  engineer  had  in  operat- 
ing engines  of  the  same  size  over  the  bridge 
nor  are  any  facts  stated  indicating  the  extent 
of  his  knowledge  of  the  conditions  or  of  his 
appreciation  of  the  danger.  In  the  present 
case  the  only  conclusion  to  be  reached  from 
the  conceded  facts  is  that  McDougall  as- 
sumed the  risk. 

In  his  brief,  plaintiff's  counsel  presents 
what  it  is  Insisted  is  another  reason  why  as- 
sumption of  risk  should  not  bar  plaintiff 
from  recovering.  It  Is  said: 

"This  was  an  extraordinary  risk.  It  was 
created  by  a  sporadic  act  of  negligence  on  the 
part  of  the  employer  in  causing  the  engineer, 
McDougall,  to  haul  an  engine  that  was  in  a 
defective  condition.  *  *  *  The  plaintiff  in 
her  petition  alleges  that  the  decedent  had  re- 
paired the  hot  box  on  a  smaller  engine,  which 
was  being  taken  to  Argentine,  Kan.,  and  at 
the  time  of  the  decedent's  death  he  was  watch- 
ing said  hot  box." 

The  petition  does  not  suggest  that  there 
was  any  other  engine  on  the  train  except 
the  one  upon  which  McDougall  was  engineer. 


The  only  reference  to  the  hot  box  is  as  fol- 
lows: 

"That  about  5 :39  o'clock  p.  m.,  the  said  Paul 
W.  McDougall,  in  charge  of  engine  No.  1837, 
as  aforesaid,  stepped  down  on  the  fireman's  side 
v/t  the  engine,  to  inspect  a  hot  box  that  was  on 
the  side  of  the  engine." 

It  Is  true,  the  evidence  showed  that  the 
smaller  engine  was  being  taken  to  Argentine 
to  be  used  in  local  freight,  and  that  at  Po- 
mona there  was  a  delay  of  a  few  minutes 
because  of  a  hot  box  on  this  engine.  It  is 
now  insisted  that  we  have  a  case  where  an 
engine  was  being  moved  that  was  in  a  de- 
fective condition;  that  it  was  being  used  in 
pulling  this  interstate  train  and  was  run- 
ning under  its  own  steam;  that  "it  was  in 
a  state  of  being  repaired  at  the  very  time 
that  Engineer  McDougall  leaned  out  of  the 
gangway  to  look  at  the  hot  box.  It  was  be- 
ing used  in  violation  of  law,  and  therefore 
the  decedent  did  not  assume  any  risk  for 
any  Injury  which  he  received  directly  or  in- 
directly on  account  of  the  movement  of  said 
engine."  This  belated  claim  is  based  upon 
the  provisions  of  section  8631,  U.  S.  Stat 
1916,  making  it  unlawful  for  a  common  car- 
rier to  use  any  locomotive  in  moving  inter- 
state traffic,  unless  the  boiler,  locomotive, 
and  appurtenances  are  in  proper  condition. 
It  is  said  the  court  did  not  instruct  the  jury 
relative  to  this  phase  of  the  case.  The  rea- 
son is  apparent,  the  point  is  not  suggested  to 
the  court,  had  not  been  raised  in  the  plead- 
ings, and  is  presented  here  for  the  first  time. 

There  is  no  merit  in  the  contention.  If 
the  point  had  been  raised  below,  and  if  it 
could  be  said  that  the  hot  box  on  engine  No. 
500  made  that  engine  a  defective  engine 
within  the  meaning  of  the  act  upon  which 
plaintiff  now  seeks  to  rely,  It  must  be  ob- 
vious that  the  defect  was  in  no  respect  the 
cause  of  the  death  of  Paul  McDougall.  It 
was  neither  the  proximate  cause,  nor  did  It 
have  anything  to  do  with  his  head  coming  In 
contact  with  the  bridge  girder.  The  proxi- 
mate cause  of  his  death  was  his  negligent 
act  in  leaning  out  of  the  engine  cab  while 
passing  through  the  bridge. 

It  follows  that  the  judgment  will  be  revers- 
ed, and  the  cause  remanded,  with  directions 
to  enter  judgment  for  the  defendant. 

JOHNSTON,  0.  J.,  and  BURCH,  MASON, 
and  WEST,  JJ.,  concurring. 

PORTER,  J.  (concurring  specially).  I 
agree  that  the  plaintiff  cannot  recover  be- 
cause McDougall  assumed  the  risk,  but  I  am 
also  of  the  opinion  that  no  negligence  was 
shown  against  the  defendant.  The  weight 
of  reason,  as  well  as  of  authority,  supports 
the  rule  that  the  manner  In  which  a  rail- 
road company  constructs  and  maintains  its 
permanent  structures  is  a  matter  of  engl- 
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neering,  and  not  a  question  to  submit  to  the 
Jury.  The  question  of  negligence  was  before 
the  Supreme  Court  of  the  United  States  In 
Tattle  t.  Milwaukee  Railway,  122  U.  S.  189, 
7  Sup.  Ct.  1166,  30  L.  Ed.  1114.  The  negli- 
gence charged  was  in  the  construction  of  the 
tracks  with  a  sharp  curve  which  caused  the 
drawbeads  to  pass  each  other  and  the  cars 
to  come  so  close  together  that  the  brakeman 
was  crushed.  In  the  opinion  Mr.  Justice 
Bradley  said: 

"We  do  not  think  that  public  policy  requires 
the  courts  to  lay  down  any  rule  of  law  to  re- 
strict a  railroad  company  as  to  the  curves  it 
6hall  use  in  its  freight  depots  and  yards,  where 
the  safety  of  passengers  and  the  public  is  not 
involved ;  much  less  that  it  should  be  left  to 
the  varying  and  uncertain  opinions  of  juries  to 
determine  such  an  engineering  question. 
*  *  *  It  must  be  a  very  extraordinary  case, 
indeed,  in  which  their  [railroads']  discretion  in 
this  matter  should  be  interfered  with  in  deter- 
mining their  obligations  to  their  employes." 
122  U.  S.  194,  7  Sup.  Ct  1168,  30  L.  Ed.  1114. 

In  Boyd  v.  Harris,  176  Pa.  484,  488,  35 
Atl.  222,  It  was  said: 

"This  case  presents  a  question,  the  importance 
of  which  extends  far  beyond  tie  present  par- 
ties and  the  judgment  to  be  entered  herein.  It 
is  whether  the  location  of  the  permanent  struc- 
tures along  a  line  of  railroad  necessary  to  ac- 
commodate its  business  is  to  be  determined  by 
the  railroad  company  or  by  a  petit  jury.  If 
by  the  former,  they  may  be  located  with  refer- 
ence to  the  convenient  and  economical  use  of 
the  railroad  and  the  accommodation  of  its  traffic. 
If  by  the  latter,  these  considerations  will  be 
lost  sight  of,  and  the  proper  location  will  be 
a  shifting  one  to  be  settled 'by  each  successive 
jury  in  accordance  with  its  own'  notions  and 
the  peculiar  features  of  the  case  on  trial.  One 
jury  may  hold  a  given  location  to  be  safe  and 
proper.  The  next  jury  may  hold  it  to  be  un- 
safe and  therefore  improper.  *  •  *  Where 
they  [permanent  structures]  shall  be  placed  and 
how  they  shall  be  arranged  are  questions  that 
belong  to  the  railroad  company  as  truly  as  the 
location  of  the  switches  and  sidings,  or  of  the 
track  itself;  and  the  discretion  of  its  officers 
is  no-  more  under  the  control  of  a  petit  jury 
in  the  one  case  than  in  the  other." 

In  Baltimore,  etc.,  R.  Co.  v.  McOsker,  44 
Ind.  App.  255,  88  N.  E.  950,  a  brakeman  was 
killed  by  his  head  coming  in  contact  with 
the  post  of  an  overhead  bridge,  while  stand- 
ing on  the  gangway  of  the  engine  cab  and 
leaning  out.  The  distance  from  the  outer 
edge  of  the  gangway  to  the  bridge  was  2 
feet  414  Inches;  the  bridge  had  been  main- 
tained in  the  same  condition  five  years;  was 
the  standard  width  recommended  by  a  con- 
ference of  engineers  and  was  in  use  by 
railroads  generally.  In  the  opinion  It  was 
said: 

"The  bridge  in  question  was  necessary  to  the 
operation  of  the  road.  Its  size  and  the  manner 
of  construction  should  have  reference  to  its 
purpose  as  a  part  of  the  system  for  the  con- 


venience of  -the  railroad  company's  employes. 
The  plan  followed  in  constructing  its  permanent 
structures  is  a  matter  of  engineering,  and  not 
a  question  to  submit  to  a  jury.  *  *  *  One 
jury  might  say  that  the  bridge  was  too  narrow, 
and.  another  that  it  was  not."  44  Ind.  App. 
260,  88  N.  E.  952. 

A  case  directly  In  point  is  Ball  v.  North- 
ern Pac.  R.  Co.,  102  Wash.  668, 173  Pac.  1029, 
which  was  an  action  under  the  federal  Em- 
ployers' liability  Act.  The  only  difference 
in  the  two  cases  is  that  It  was  a  head  brake- 
man  who  was  killed  in  that  case  and  the 
bridge  was  a  single-track  bridge  in  place  of 
a  double-track  one.  The  head  brakeman 
whose  duties  required  him  to  ride  on  the 
engine  was  standing  on  the  step  between  the 
engine  and  the  cab,  holding  to  the  handholds 
on  the  engine,  and  leaning  out  looking  back- 
ward watching  a  hot  box  on  one  of  the  cars, 
when  the  engine  passed  through  the  bridge, 
the  clearance  of  which  was  approximately 
2  feet;  the  brakeman's  head  struck  the 
iron  girder  at  the  end  of  the  bridge,  and  he 
was  killed.  The  bridge  was  shown  to  be 
one  of  a  number  of  like  bridges  upon  this 
division  of  the  railroad  and  to  be  a  bridge 
of  standard  construction  14  •  feet  6  Inches 
wide  In  the  clear  between  sides;  and  that 
there  was  a  clearance  of  24%  Inches  be- 
tween the  side  of  the  engine  and  the  side 
of  the  bridge.  It  was  held  that  the  defend- 
ant was  not  negligent  In  maintaining  a 
bridge  with  a  clearance  of  only  2  feet,  where 
that  was  the  standard  construction,  and  em- 
ployes were  not  required  to  be  upon  the  side 
of  the  cars  or  engines  when  passing  over 
the  bridge.  The  opinion  quotes  the  case  of 
Krebbs  v.  Oregon  R.  &  Nav.  Co.,  40  Wash. 
188,  82  Pac.  130,  84  Pac  609,  87  Pac.  59, 
which  recognized  a  distinction  in  cases  of 
injuries  from  signal  posts,  telegraph  poles, 
etc.,  situated  too  close  to  the  track.  In 
Krebbs  Case  it  was  said: 

"These  structures  differ  materially  from  rail- 
road bridges,  which  constitute  a  permanent  part 
of  the  roadbed,  and  are  of  necessity  part  and 

parcel  thereof." 

The  further  citation  of  authorities  seems 
unnecessary.  I  think  it  is  plain  that  the  de- 
fendant had  the  right  to  use  Its  own  meth- 
ods in  the  construction  of  its  tracks  and 
bridges,  and,  where  they  are  reasonably  safe 
and  the  danger  open  and  apparent,  the  fact 
that  the  clearance  is  approximately  but  two 
feet,  as  in  this  case,  there  is  no  showing  of 
negligence. 

In  the  case  of  Cloud  v.  Railway  Co.,  82 
Kan.  851,  109  Pac.  400  (cited  in  the  majority 
opinion),  it  was  not  only  decided  that  the 
engineer  had  not  assumed  the  risk,  but  that 
there  was  proof  enough  to  establish  negli- 
gence in  the  railway  company  placing  its 
track  so  close  to  the  girders  of  the  bridge 
where  it  was  necessary  for  the  engineer  to 
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lean  out  in  order  to  get  signals.  The  clear- 
ance In  that  case  was  the  same  as  In  the 
case  at  bar,  about  23  Inches.  In  my  opinion, 
the  case  was  decided  wrong.  The  meager 
statement  of  facts  In  the  per  curiam  opinion 
furnishes  nothing  to  distinguish  it  from  oth- 
er cases.  I  think  it  should  be  overruled, 
both  on  the  question  of  assumption  of  risk 
and  on  the  question  of  negligence  of  the  de- 
fendant. 

I  am  authorized  to  say  that  MARSHALL 
and  DAWSON,  JJ.,  join  in  this  concurrence. 


RITCHIE  et  al.  v.  RAWLINGS  et  aL 
(No.  22415.) 

(Supreme  Court  of  Kansas.  Jan.  10,  1920.) 

(Syllabu*  Jty  the  Court.) 

1.  Pleading  «3=»802— Execution  of  wwttew 
instrument  was  in  issue  notwithstand- 
ing verification  of  denial  by  attorney 

ON  BELIEF. 

The  question  of  the  execution  of  a  written 
instrument  held  to  have  been  in  issue,  notwith- 
standing the  form  of  the  verification  of  the 
denial  thereof. 

2.  Contracts  ®=>20— Acceptance  of  agree- 
ment NOT  BINDING  WREN  COMMUNICATED 
AFTER  DEATH  OF  ONE  OF  THE  PARTIES. 

A  letter,  including  an  agreement  for  the 
division  of  property  left  by  a  decedent,  was 
signed  by  all  the  heirs  excepting  one,  to  whom 
it  was  mailed  for  his  consideration  and  action. 
He  did  not  reply  nor  make  any  communication 
regarding  it,  but  in  the  course  of  something 
over  a  week  came  to  the  place  of  residence  of 
the  signers,  bringing  it  with  him,  arriving  after 
the  death  of  one  of  them.  He  then  assumed 
the  position  that  the  letter,  to  which  his  sig- 
nature was  affixed,  had  become  a  binding  con- 
tract. Beld,  that  the  position  was  untenable, 
because  for  that  situation  to  have  arisen  his 
acceptance  must  have  been  determined  upon 
and  communicated  during  the  life  of  all  the 
parties. 

3.  Partition  ®=>4— Interested  parties  rot 
precluded  from  denying  existence  of 
contract  as  to  division  of  decedent's 

ESTATE. 

The  evidence  held  not  to  preclude  the  par- 
ties interested  from  denying  the  existence  of 
such  a  contract. 

Appeal  from  District  Court,  Labette 
County. 

Action  by  W.  A.  Ritchie  and  others  against 
Edwurd  Rawlin^s  and  others.  Judgment  for 
defendants,  and  plaintiffs  appeal.  Affirmed. 

Sullivan  Lorn  ax,  of  Cherryvale,  for  appel- 
lants. 

J.  A  Brady,  of  Cherryvale,  for  appellees. 


RAWLINGS  1033 
P.) 

MASON,  J.  Mary  A  Rawlings  died  Novem- 
ber 1,  1917.  She  left  a  will  undertaking  to 
give  to  her  husband,  Williard  H.  Rawlings,  a 
life  interest  in  their  homestead  in  Cherry- 
vale, and  providing  for  the  division  of  the 
rest  of  her  property,  which  included  a  quar- 
ter section  of  farm  land  among  her  three  chil- 
dren by  a  prior  marriage — a  son  and  two 
daughters — who  were  her  only  other  heirs.  It 
is  not  shown  that  the  husband  ever  elected  to 
take  or  not  to  take  under  the  will,  and  it  has 
never  been  probated.  On  November  9,  1917, 
the  husband  and  the  two  daughters  of  the 
deceased  signed  a  letter,  which  was  mailed  to 
the  son,  W.  A.  Ritchie,  who  was  then  in  Seat- 
tle, and  which  embodied  an  agreement  that 
the  husband  should  be  given  full  title  to  the 
homestead,  the  other  property  to  be  disposed 
of  in  the  manner  indicated  in  the  will.  Pro- 
vision was  made  for  this  arrangement  to  be 
given  effect  by  the  husband's  quitclaiming 
the  farm  to  the  children  and  their  deeding 
the  homestead  to  him,  he  to  sell  the  personal 
property  and  divide  the  proceeds  after  the 
payment  of  debts.  Ritchie  received  the  letter, 
but  wrote  no  reply.  Williard  H.  Rawlings 
died  intestate  November  28,  1917,  his  heirs- 
being  his  parents,  Edward  Rawlings  and  Pol- 
ly Ann  Rawlings,  who  lived  In  Indiana.  A 
letter  was  written  to  them  in  behalf  of  Mrs. 
Rawlings'  children,  in  effect  asking  them  to 
abide  by  the  terms  of  the  agreement  which 
had  been  Incorporated  in  the  letter  to  Ritchie, 
but  they  refused  to  do  so,  saying,  "What  we 
don't  do  In  life  goes  undone,"  apparently 
meaning  that,  as  the  proposal  had  not  been 
agreed  to  by  Ritchie  while  Williard  H.  Raw- 
lings was  alive,  no  contract  had  resulted. 
Ritchie  and  his  sisters  then  brought  an  action 
against  Edward  Rawlings  and  his  wife,  to 
declare  the  plaintiffs  to  have  full  title  to  the 
farm,  pleading  the  letter  to  Ritchie,  with  his 
signature  attached,  as  a  completed  contract 
The  plaintiffs  were  denied  relief,  and  appeal. 

[1]  1.  The  plaintiffs  contend  that  the  exe- 
cution of  the  contract  for  the  division  of  the 
property  must  be  regarded  as  admitted,  be- 
cause the  denial  thereof  was  not  properly 
verified,  under  the  rule  stated  in  Kimble  v. 
Bunny,  61  Kan.  665,  60  Pac.  746,  and  Smith 
v.  Bowersock,  95  Kan.  96,  147  Pac.  1118. 
There  the  verifier  merely  swore  that  the  facts 
stated  in  the  general  denial  were  true,  and 
this  was  held  insufficient  Here  an  affidavit 
of  the  defendant's  attorney  was  attached  to 
the  answer,  stating  that  he  believed  its  alle- 
gations to  be  true.  If  the  pleading  had  con- 
tained only  a  general  denial,  this  verification 
might  perhaps  have  been  insufficient,  under 
the  coses  cited,  to  put  in  issue  the  signing  of 
the  letter  by  Ritchie  as  an  effective  execution 
of  the  contract  it  contained.  But  it  also  in- 
cluded a  specific  averment  that  the  document 
had  not  been  signed  by  all  the  parties  during 
the  life  of  Williard  Rawlings,  and  this  state- 


«=>For  other  cases  see  same  topic  and  KEY-NUM  BEiR  in  all  Key-Numbered  Digests  and  Indexes 
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ment,  being  sworn  to,  operated  as  an  effective 
and  specific  denial.  Moreover,  in  the  two 
cases  referred  to,  the  effect  of  holding  the 
verification  invalid  was  to  afllrm  the  Judg- 
ment of  the  trial  court.  If  necessary  to  sus- 
tain the  present  Judgment  it  should  be  held 
that  the  case  was  tried  as  though  the  ques- 
tion of  fact  as  to  the  execution  of  the  con- 
tract had  been  properly  raised,  and  that  the 
form  of  the  verification  was  not  now  open  to 
challenge,  not  having  been  called  to  the  at- 
tention of  the  trial  court  Emery  v.  Bennett, 
97  Kan.  400,  155  Pac.  1075,  Ann.  Gas.  1918D, 
437. 

The  plaintiffs  assert  that  the  form  of  the 
specific  denial  referred  to  is  that  of  the  "neg- 
ative pregnant"  It  is  true  that  the  denial 
that  the  letter  had  been  signed  by  all  the 
parties  during  the  life  of  Willlard  Rawllngs 
is  (in  the  idiom'  of  the  common-law  pleader) 
pregnant  with  an  admission  that  some  of 
them  had  signed  it  before  his  death,  and  that 
all  of  them  had  finally  signed  it.  But  that 
is  precisely  what  the  defendants  assert — that 
all  but  Ritchie  signed  the  letter  while  Wil- 
llard Rawllngs  was  still  alive,  and  that 
Ritchie  added  his  signature,  but  not  until 
after  the  death  of  Willlard  Rawllngs. 

[2]  2,  The  letter  sent  to  Ritchie  was  a  pro- 
posal, and  required  an  acceptance  before  it 
could  become  a  contract.  The  proposal  was 
for  an  agreement  in  the  nature  of  a  voluntary 
partition.  It  contemplated  a  division  of  real 
and  personal  property  among  those  entitled 
thereto,  In  a  different  porportion  from  that  to 
which  they  were  entitled  as  a  matter  of  legal 
right.  Until  a  contract  of  that  character  be- 
came binding  upon  all  the  parties,  it  would 
bind  none  of  them.  Tomlln  ▼.  Hilyard,  43 
HL  800,  92  Am.  Dec.  127;  80  Cyc.  165.  Save 
In  certain  exceptional  classes  of  cases  to 
which  that  now  under  consideration  does  not 
belong,  the  acceptance  of  a  proposal  in  order 
to  have  any  effect  must  be  communicated  to 
the  proposer,  "or  put  in  the  proper  way  to  be 
communicated"  (Mactler  v.  Frith,  6  Wend. 
{N.  YJ  103,  21  Am.  Dec.  262)  to  him  by  an 
act  such  as  a  deposit  in  the  malls,  which 
puts  it  for  practical  purposes  beyond  the  con- 
trol of  the  acceptor  (13  C.  J.  284,  300  ;  6 
R.  C.  L.  606,  007).  And  if  either  party  dies 
before  such  actual  or  constructive  communica- 
tion, the  offer  lapses,  and  no  contract  results. 
13  O.  J.  298. 

When  the  letter  here  involved  was  produc- 
ed in  court  it  bore  the  signature  of  Ritchie, 
but  no  evidence  was  given  as  to  when  it  was 
placed  there.  He  himself  did  not  testify.  So 
far  as  the  evidence  shows,  he  may  have 
signed  the  letter  after  he  learned  of  the  death 
of  Willlard  Rawllngs,  which  was  after  he  ar- 
rived at  Cherryvale,  and  on  the  day  of  the 
funeral.  The  particular  time  at  wblch  he 
wrote  his  name  on  the  paper  can  be  of  little 
consequence,  however,  for  so  long  as  he  kept 
the  document  in  his  possession  and  Informed 


no  one  of  his  act  the  practical  situation  was 
the  same  as  though  he  had  not  even  made  up 
his  mind  whether  to  sign  it  or  not  since  It 
rested  wholly  with  him  to  give  effect  to  the 
signature  or  to  withhold  It  6  R.  C.  L.  611, 
note  16. 

Evidence  was  given  that  he  had  told  one 
witness  that  "he  got  a  letter  from  the  folks 
about  his  mother's  estate,  and  he  came  back 
to  settle  it  up;"  that  "he  never  said  any- 
thing to  witness  about  any  agreement."  An- 
other witness,  the  husband  of  one  of  the 
plaintiffs,  testified  that  Ritchie  told  him  that 
"he  had  come  back  to  settle  the  matter  up ;" 
that  "he  could  talk  back  and  forth  and  get 
through  quicker  than  by  writing,  send  deeds 
back  and  forth."  If  Ritchie  had  made  up 
his  mind  on  the  receipt  of  the  letter  to  ac- 
quiesce in  its  terms,  and  make  it  Immediately 
effective  as  a  contract  Che  result  could  have 
been  accomplished  with  no  delay  whatever  by 
his  signing  it  and  giving  notice  that  he  had 
done  so,  by  remaOlng  It  or  otherwise.  If  he 
was  satisfied  to  accept  the  proposed  settlement 
of  the  property  rights  of  the  parties  concerned 
he  could  not  by  returning  to  Kansas,  shorten 
the  period  within  which  it  could  be  made 
binding  upon  them.  His  personal  pres- 
ence here  could  save  time  in  reaching  a 
binding  contract  for  the  division  of  the  prop- 
erty only  in  case  some  of  the  terms  remained 
to  be  discussed  and  agreed  upon — and  that 
would  seem  to  be  the  only  contingency  in 
which  there  would  be  occasion  to  "talk  back 
and  forth."  If  necessary  to  support  the  Judg- 
ment the  trial  court  may  be  deemed  to  have 
made  a  finding  to  this  effect,  for  the  evidence 
and  the  permissible  inferences  therefrom 
would  have  Justified  It 

Ritchie  refrained  from  accepting  the  pro- 
posed adjustment  because  he  hoped  to  be  able 
to  persuade  Willlard  Rawllngs  to  abide  by 
the  provisions  of  his  wife's  will,  and  accept 
a  life  estate  in  the  homestead  in  full  of  his 
claims.  He  came  to  Kansas  to  attempt  to  ac- 
complish this  result  by  personal  solicitation. 
Finding  on  his  arrival  that  the  death  of  Wil- 
llard Rawllngs  had  made  this  impossible,  and 
preferring  the  division  indicated  in  the  letter 
to  that  which  the  law  would  make,  he  attach- 
ed his  signature  to  the  letter,  and  assumed 
the  position  that  it  had  become  a  binding  con- 
tract. Such  a  finding  would,  of  course,  be 
fatal  to  the  contention  of  the  plaintiffs  that 
the  defendants  have  now  no  interest  in  the 
farm,  because  it  would  compel  the  conclusion 
that  the  proposal  contained  in  the  letter  had 
not  been  effectively  accepted,  and  therefore 
no  binding  contract  had  resulted.  If  Ritchie 
upon  the  receipt  of  the  letter  had  (as  it  is 
now  claimed  In  his  behalf  that  he  did)  decid- 
ed in  his  own  mind  to  accede  to  its  terms, 
and  started  at  once  for  Kansas  with  this  in 
view,  but  on  learning  of  the  death  of  Willlard 
Rawllngs  had  concluded  that  he  would  prefer 
the  property  should  be  divided  In  accordance 
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with  the  law  of  descents  and  distributions,  it 
la  obvious  that  he  would  have  been  perfectly 
free  to  act  in  harmony  with  his  new  state  of 
mind,  and  that  no  legal  right  of  the  defend- 
ants would  have  been  Invaded  thereby. 

[3]  3.  The  record  seems  to  disclose  a  con- 
tention that  the  conduct  of  Willlard  Rawlings 
after  the  letter  bad  been  written  precluded 
him  and  his  privies  from  denying  Its  binding 
force.  Evidence  was  given  that  on  November 
7th  he  sold  off  a  quantity  of  personal  prop- 
erty, consisting  of  live  stock,  grain,  and  farm 
machinery — not  "household  effects  or  any- 
thing of  that  kind."  But  it  did  not  appear 
that  anything  was  sold  that  belonged  to  his 
wife's  estate.  He  was  shown  to  have  told  the 
tenant  of  the  farm  that  his  wife's  children 
"were  trying  to  come  to  some  sort  of  an 
agreement  for  him  to  have  the  home  place 
and  the  children  to  have  the  farm";  that 
"they  had  come  to  an  agreement,  but  that 
there  was  one  heir  out  West,  and  they  had 
sent  the  papers  out  for  him  to  sign."  This 
talk  was  before  the  date  of  the  letter  to 
Ritchie,  and  appears  to  have  been  in  accord- 
ance with  the  facts;  It  does  not  necessarily 
imply  that  a  contract  had  been  effected;  it 
seems -to  point  rather  to  the  contrary.  No 
special  findings  were  made;  and,  in  the  ab- 
sence of  conclusive  evidence  to  the  contrary, 
the  facts  must  be  regarded  as  settled  In  favor 
of  the  defendants.  We  discover  nothing  in 
the  proved  facts  to  disable  them  from  claim- 
ing a  half  interest  In  the  property  left  by 
their  son's  wife. 

The  Judgment  is  affirmed. 

All  the  Justices  concurring. 


MA  YE  UK  v.  J.  R.  CROWE  COAL  &  MINING 
CO.    (No.  22417.) 

(Supreme  Court  of  Kansas.  Jan.  10,  1020.) 

(Byllalut  6y  the  Court.) 

1.  Evidence  <S=>126(1)  —  Rule  admitting 

SPONTANEOUS  STATEMENTS  OF  INJURED  PER- 
SONS APPLIES  IN  ACTION  UN  DEB  THE  WORK- 
MEN'S Compensation  Law. 
The  rule  that  before  declarations  or  state- 
ments of  an  injured  person  as  to  the  cause  of 
bis  injury  are  admissible  in  evidence  they  must 
be  shown  to  have  been  made  at  a  point  of  time 
so  close  to  the  injury  as  to  appear  entirely 
spontaneous  is  applied  to  an  action  under  the 
Workmen's  Compensation  Law  (Gen.  St.  1015, 
U  5886-5942). 

2.  Evidence  «=>128(2)  —  Statement  op  in- 
jured PERSON  AS  TO  CAUSE  OF  INJURY  WITH- 
OUT PROOF  OF  EXACT  TIME  OF  INJURY  IN- 
ADMISSIBLE. 

In  an  action  under  the  Workmen's  Com- 
pensation Law  (Oen.  St.  1015,  f§  5806-5042), 
there  was  evidence  that  at  7  o'clock  in  the 


morning  when  the  deceased  went  to  work  he 
was  apparently  in  good  health.  A  fellow  work- 
man testified  that  between  10  and  12  o'clock 
in  the  forenoon  of  the  same  day  the  deceased 
complained  of  his  leg  hurting  him,  and  said 
that  a  rock  fell  on  it.  Held,  that  the  statement 
as  to  the  cause  of  the  injury  was  properly  ex- 
cluded; there  being  no  evidence  of  the  exact 
time  when  the  deceased  was  injured,  if  at  all. 

8.  Master  and  servant  «=> 405(4)— Work- 
men's COMPENSATION  CLAIM  MAT  BE  ESTAB- 
LISHED BY  CIRCUMSTANTIAL  EVIDENCE. 

In  an  action  under  the  Workmen's  Com- 
pensation Law  it  is  not  required  that  plaintiff's 
case  be  established  by  direct  evidence;  circum- 
stantial evidence  is  sufficient,  but  it  must  be 
such  as  would  justify  an  inference  that  the  in- 
jury was  due  to  an  accident  arising  out  of  and 
in  the  course  of  the  workmen's  employment,  and 
these  facts  must  not  be  left  to  speculation  or 
conjecture. 

4.  Master  and  servant  <8=»412— Workmen's 
compensation  case  affirmed  on  findings 
by  trial  court. 
In  an  action  under  the  Workmen's  Compen- 
sation Law  (Gen.  St  1015,  f}  5896-5042),  a 
judgment  in  defendant's  favor  must  be  affirmed, 
where  It  is  supported  by  a  finding  that  it  was 
not  shown  that  deceased  was  injured  by  an  ac- 
cident arising  out  of  and  within  the  course  of 
his  employment 

Appeal  from  District  Court,  Crawford 
County. 

Action  by  Ernest  Mayeur,  father  of  a  de- 
ceased employe,  for  compensation  under  the 
Workmen's  Compensation  Act,  against  the  J. 
R.  Crowe  Coal  &  Mining  Company.  Judg- 
ment for  defendant,  motion  for  new  trial 
overruled,  and  plaintiff  appeals.  Affirmed. 

Phil.  H.  Callery  and  F.  B.  Wheeler,  both 
of  Pittsburg,  for  appellant 

J.  J.  Campbell,  P.  B.  Nulton,  and  C.  O. 
Plngry,  all  of  Pittsburg,  for  appellee. 

PORTER,  J.  The  action  was  under  the 
Workmen's  Compensation  Law  (Gen.  St  1015, 
|§  5806-5042),  and  was  brought  by  the  father 
of  a  deceased  workman,  to  recover  compensa- 
tion for  the  son's  death.  Charles  Mayeur,  the 
plaintiff's  son,  was  23  years  of  age.  He  lived 
at  his  father's  home,  and  was  employed  as 
a  driver  in  one  of  the  coal  mines  operated 
by  the  defendant.  On  the  morning  of  July  22, 
1917,  when  he  left  home  to  go  to  the  mines, 
he  was  apparently  in  good  condition  and  in 
sound  health.  At  noon  when  he  came  to  eat 
dinner,  he  was  limping;  he  continued  work 
until  about  2:30  o'clock  in  the  afternoon, 
when  he  quit  and  went  home.  He  was  limp- 
ing when  he  reached  home,  and  his  leg  was 
swollen.  There  were  no  bruises  on  the  leg, 
but  a  small  particle  of  the  skin  seemed  to  be 
rubbed.  He  returned  to  the  mine  the  next 
day,  and  worked  until  about  10  o'clock  in 
the  morning,  and  then  went  home.   Two  or 
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three  days  after  July  22d  he  went  to  see  Dr. 
Bandage  at  Mulberry,  who  treated  his  leg 
three  of  four  times,  and  advised  an  operation; 
the  young  man  was  taken  to  the  hospital,  and 
an  operation  performed  in  the  middle  third 
region  of  the  leg  about  halfway  between  the 
knee  and  hip  on  the  outer  side,  disclosing  a 
diseased  condition  of  the  periosteum.  The 
bone  was  serrated,  or  scraped.  The  infection 
spread  through  the  lymphatic  supply  of  the 
entire  body,  resulting  in  death  about  a  month 
after  the  operation. 

The  trial  court  made  brief  findings  of  fact, 
to  the  effect  that  Charles  Mayeur  died  as  a 
result  of  some  injury  to  his  left  leg,  and  that 
It  was  not  shown,  "and  the  court  does  not 
know,  in  what  manner  or  by  what  means"  the 
deceased  was  injured ;  that  it  was  not  shown 
that  he  was  injured  by  an  accident  arising 
out  of  and  within  the  course  of  his  employ- 
ment with  the  defendant  Judgment  was  ren- 
dered hi  favor  of  the  defendant  and  against 
the  plaintiff.  A  motion  for  a  new  trial  was 
overruled,  and  the  plaintiff  brings  the  case 
here  for  review. 

The  principal  complaint  is  the  refusal  to 
admit  in  evidence  statements  made  to  other 
persons  by  the  deceased  to  the  effect  that  a 
rock  had  fallen  upon  his  leg.  The  character 
of  evidence  which  the  court  excluded  Is 
shown  by  the  testimony  of  Andrew  Rowley, 
who  was  a  driver  in  the  same  mine,  and  well 
acquainted  with  Charles  Mayeur.  After  tes- 
tifying that  he  had  never  heard  the  deceased 
make  any  complaint  about  being  ill  in  any 
way;  bad  never  seen  any  manifestations  of 
his  being  otherwise  than  In  a  normal  condi- 
tion; never  had  seen  him  limping  or  walk- 
ing in  a  crippled  condition  until  July  22d — 
the  witness  then  stated  that  some  time  be- 
tween 10  and  12  o'clock  in  the  forenoon  of 
July  22d  Charles  Mayeur  was  complaining 
of  his  left  leg  hurting  him,  and  said  that  a 
rock  fell  on  it.  The  last  part  of  the  answer 
was,  on  defendant's  motion,  stricken  from 
the  record  as  incompetent  and  hearsay. 
There  was  no  eyewitness  to  the  accident 
The  physicians  who  performed  the  operation 
were  not  permitted  to  testify  to  what  the 
deceased  told  them  about  the  occasion  for 
the  Injury  or  the  manner  in  which  it  was  re- 
ceived. A  sister  of  the  deceased  attempted  to 
make  a  statement,  relating  to  the  source  of 
the  injury  as  detailed  to  her  by  the  deceased, 
and  that  was  stricken  out. 

Both  Dr.  Sandage  and  Dr.  Smith  testified 
that  the  condition  of  the  bone  as  they  found  11 
was  caused  by  an  injury,  or  from  either 
hereditary  or  acquired  syphilis;  but  they 
seemed  to  be  unable  to  determine  what 
caused  the  infection  of  the  leg.  Dr  Sandage, 
who  first  examined  the  deceased,  was  asked 
if  he  had  an  opinion  or  judgment  as  to  what 
the  Injury  came  from.  His  answer  was, 
"Well,  I  have  two  opinions,  and  I  don't  know 


which  one  Is  right."  He  was  then  asked 
to  state  both  opinions.  His  answer  was, 
"One  was  due  to  an  injury,  may  have  been  due 
to  a  direct  blow,  or  it  may  have  been  due  to 
hereditary  syphilis,  or  acquired  syphilis."  In 
his  treatment  of  the  deceased,  he  found  no 
evidence  of  syphilis,  at  least  he  "didn't  think 
so  at  the  time."  He  further  testified : 

"I  did  not  find  any  discoloration  of  the  leg: 
there  wasn't  a  sign  of  a  braise  of  the  skin,  or 
anything,  because  that  is  what  puzzled  me. 
There  was  no  external  evidence  of  injury  of 
any  kind.  No  darkening  of  the  skin.  It  must 
have  been  three  or  four  days  after  he  came  to 
my  office  before  he  was  taken  to  the  hospital, 
and  then  the  operation  was  performed.  I  think 
it  was  something  like  a  month  after  the  opera- 
tion that  he  died.  The  condition  we  found  to 
exist  from  an  injury  without  some  evidence, 
some  external  evidence  of  injury  there  was  un- 
usual, and  before  we  operated  we  argued  the 
pros  and  cons  for  two  or  three  hours.  The 
operation  was  on  the  middle  third  region  of  the 
leg,  about  halfway  between  the  knee  and  the 
hip  at  the  outer  side.  There  are  pretty  heavy 
muscles  in  this  middle  third  region,  and  it  would 
take  a  pretty  hard  blow  there  to  cause  an  in- 
jury to  the  periosteum,  and  a  person  with  im- 
agination could  hardly  conceive  bow  it  could 
happen,  and  still  there  was  absolutely  no  evi- 
dence of  any  external  injury  there,  at  the  time  I 
saw  him." 

[3]  There  was  no  evidence  that  there  was 
any  fall  of  rock  in  the  entry  of  the  mine,  or 
at  any  other  place  in  the  mine  on  July  22, 
1917,  or  ut  any  other  time.  It  devolved  upon 
the  plaintiff  to  establish  the  fact  that  the 
deceased  was  not  only  injured  In  the  manner 
claimed,  but  to  produce  evidence  to  show  that 
he  was  Injured  by  an  accident  that  arose  out 
of  and  In  the  course  of  his  employment  by 
the  defendant.  The  law  does  not  require 
that  the  case  shall  be  established  by  direct 
evidence;  circumstantial  evidence  Is  suffi- 
cient. But  the  circumstantial  evidence  must 
be  such  as  would  justify  an  inference  that 
the  injury  was  due  to  an  accident  arising  out 
of  and  in  the  course  of  the  employment,  and 
must  not  be  left  to  speculation  or  conjecture. 

[1]  The  rule  is  that  for  statements  of  au 
injured  person  to  be  admissible  in  evidence, 
they  must  be  shown  to  have  been  made  at  a 
point  of  time  so  close  to  the  alleged  injury 
as  to  be  entirely  spontaneous.  As  said  in 
State  v.  Powers,  92  Kan.  225,  139  Pac  1167 : 

"To  be  admissible  as  part  of  the  res  gestae, 
as  that  term  is  commonly  used,  it  must  have 
been  uttered  so  near  in  point  of  time  to  the 
act  referred  to  that  the  nervous  excitement  may 
still  be  supposed  to  dominate,  and  the  reflective 
powers  to  be  in  abeyance.  3  Wigmore  on  Evi- 
dence, i  1750.  'What  the  law  altogether  dis- 
trusts is  not  afterspeech  but  afterthought. 
*  *  •  That  they  [the  declarations]  shall  be, 
or  appear  to  be,  spontaneous  is  indispensable, 
and  it  is  for  this  reason  alone  that  they  are 
required  to  be  speedy.'  Travelers'  Ins.  Co.  v. 
Sheppard,  85  Ga.  751,  775,  776  [12  S.  B.  18.]" 
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[2]  In  the  present  case  there  was  no  evi- 
dence showing  Just  when  Charles  Mayeur  was 
injured,  if  he  received  an  injury  at  all.  He 
might  have  been  injured  in  the  mine  at  any 
time  between  7  o'clock  and  10  or  12  o'clock 
in  the  forenoon.  The  first  statement  in  point 
of  time  claimed  to  have  been  made  by  the 
deceased  was  the  one  testified  to  by  Andrew 
Rowley.  Rowley  saw  the  deceased  between 
10  and  12  o'clock  in  the  forenoon  of  July 
22d.  The  statements  to  other  witnesses  were 
all  made  several  hours  later.  In  our  opinion, 
none  of  them  come  within  the  rule  admitting 
statements  of  this  character. 

[4]  There  is  the  further  contention  that, 
aside  from  the  excluded  evidence,  the  court 
should  have  rendered  Judgment  in  plaintiff's 
favor.  But  the  evidence  was  not  sufficient 
to  satisfy  the  court  that  the  deceased  was 
injured  by  an  accident  arising  out  of  and 
in  the  course  of  his  employment,  and  in  that 
situation  it  was  the  duty  of  the  court  to  de- 
cide against  the  plaintiff. 

The  Judgment  is  affirmed. 

All  the  Justices  concurring. 


EAGAN  v.  NORTH  PACIFIC  FRUIT  DIS- 
TRIBUTORS.   (No.  22384.) 

(Supreme  Court  of  Kansas.  Jan.  10,  1920.) 

(Syllabus  Tty  the  Court.) 
Appeal  and  ebbob  <£=>882(19)  —  Appellant 
cannot  complain  of  measure  of  damages 
applied  where  it  was  that  invoked  by 

HIM. 

The  proceedings  considered,  and  held  that 
various  defenses  to  the  action  were  not  sus- 
tained by  the  evidence,  and  that  the  measure  of 
damages  invoked  by  the  defeated  party  was 
applied. 

Appeal  from  District  Court,  Reno  County. 

Action  by  A.  W.  Eagan  against  the  North 
Pacific  Fruit  Distributors.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

C.  M.  Williams  and  D.  C.  Martindell,  botb 
of  Hutchinson,  for  appellant. 

Walter  F.  Jones,  of  Hutchinson,  for  appel- 
lee. 

BURCH,  J.  The  action  was  one  by  a 
wholesale  produce  dealer,  to  recover  damages 
from  a  fruit  distributing  company  for  breach 
of  a  contract  to  sell  four  cars  of  Idaho  Ital- 
ian prunes.  The  plaintiff  recovered,  and  the 
defendant  appeals. 

The  plaintiff's  business  is  conducted  at 
Hutchinson,  Kan.,  and  his  orders  for  the 
prunes  were  taken  by  the  defendant's  agent, 
a  produce  broker  residing  at  Wichita,  Kan. 
Two  orders  were  taken,  one  for  two  cars  of 
prunes  in  crates,  at  75  cents  f.  o.  b.  ship- 


ping point;  and  one  for  two  cars  of  prunes 
in  boxes,  at  60  cents  f.  o.  b.  shipping  point; 
shipping  date  as  Soon  as  ready.  The  orders 
were  accepted  on  August  0,  and  August  11, 
1917,  subject  to  "short  crop,  which  may  pre- 
vent filling  same."  The  shipping  season  em- 
braced substantially  the  month  of  September. 
Soon  after  acceptance  of  the  plaintiff's  order, 
the  market  price  of  prunes  advanced.  The 
advanced  price  was  maintained  until  the 
very  dose  of  the  season,  and  the  plaintiff's 
orders  were  never  filled.  About  September 
6  the  plaintiffs  competitors  in  business  at 
Hutchinson  commenced  to  receive  cars  of 
Idaho  Italian  prunes,  and  continued  to  re- 
ceive them  until  about  October  1.  One  of  the 
plaintiff's  competitors  received  15  cars  be- 
tween September  8  and  September  29,  and 
another  received  15  cars  in  September;  but 
the  plaintiff  received  nona  He  wired  the  de- 
fendant several  times,  but  received  no  an- 
swer. He  had  resold  the  fruit,  and  his  cus- 
tomers were  demanding  deliveries.  Besides 
losing  his  prune  trade,  he  was  losing  other 
business.  On  September  19  he  sent  the  de- 
fendant the  following  telegram,  which  was 
not  acknowledged  or  answered:  "Ship  one 
car  of  crate  prunes  quick.  Cancel  balance 
order."  On  September  27  he  sent  the  defend- 
ant another  telegram,  as  follows:  "We  or- 
dered one  car  of  basket  prunes  shipped,  and 
to  cancel  balance  order.  Must  have  one  car 
quick.  Please  answer  our  wires."  This  tele- 
gram was  not  acknowledged  or  answered; 
but  on  the  same  day  the  defendant  advised 
its  agent  that  it  was  impossible  to  deliver 
the  plaintiff's  prunes,  on  account  of  his  re- 
fusal of  some  apples.  On  September  28  the 
agent  notified  the  plaintiff  no  prunes  would 
be  furnished  him,  and  on  the  same  day  he 
commenced  his  action.  Afterwards  the  de- 
fendant tendered  the  plaintiff  a  car  of  prunes 
and  apples,  which  the  plaintiff  refused  to 
accept  unless  the  defendant  paid  the  costs  of 
the  action.  This  the  defendant  declined  to 
do. 

There  were  several  paper  defenses.  It 
was  alleged  that  the  defendant  could  not  fill 
the  plaintiff's  order  because  the  Idaho  prune 
crop  was  short  and  late.  This  explanation  of 
the  defendant's  conduct  was  short  and  late, 
and  the  court's  determination  of  the  issue 
in  the  plaintiff's  favor  is  well  supported  by 
the  evidence. 

It  was  alleged  that  the  plaintiff  canceled 
his  orders  except  for  one  car.  The  plaintiff's 
propositions  to  cancel  for  quick  shipment  of 
one  car  were  not  acknowledged  or  accepted, 
and  at  practically  the  end  of  the  season  the 
entire  order  was  turned  down,  not  because 
the  plaintiff  had  canceled,  and  not  because 
the  crop  was  short  and  late. 

It  was  alleged  that  the  suit  was  premature- 
ly brought,  because  the  late  season  had  not 
closed,  and  the  defendant  still  had  time  to 
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fill  the  plaintiff's  orders.  In  view  of  the  de- 
fendant's flat  refusal  to  fill  the  orders  at  all, 
this  defense  probably  caused  the  court  no 
perplexity. 

The  plaintiff  had  resold  the  prunes  at  a 
profit  of  15  cents  above  the  abvance  In  market 
price,  which  was  15  cents,  and  consequently 
would  have  realized  a  profit  of  80  cents  per 
box  if  the  prunes  had  been  delivered.  There 
are  about  1,000  boxes  to  a  car.  The  damages 
amounted  to  $300  per  car,  and  the  plaintiff 
sued  for  $1,200.  The  court  gave  judgment 
for  $600.  The  defendant  says  the  measure 
of  damages  was  the  difference  between  the 
contract  price  and  the  market  price  at  place 
•of  delivery  when  the  plaintiff  was  notified  the 
•contract  would  not  be  filled.  That  appears  to 
have  been  the  measure  of  damages  which  the 
court  adopted.  The  price  of  prunes  was  the 
subject  of  testimony.  The  plaintiff's  agent 
testified  to  an  advance,  maintained  until  the 
close  of  the  season.  While  it  was  not  so  stat- 
ed, the  reference  was  to  an  advance  In  dis- 
tributors' prices  at  Idaho  shipping  points, 
or  market  price  to  distributees  like  the  plain- 
tiff. The  plaintiff,  testifying  concerning  the 
advance  In  price,  said  It  was  15  cents 
per  box.  While  the  plaintiff  used  the  term 
"box,"  he  was  referring  to  his  order  of  four 
cars,  and  the  unit  quantity  on  which  price 
was  made  was  plainly  Intended.  If  the  court 
had  meant  to  allow  special  damages  by  way 
of  profits,  it  would  have  given  judgment  for 
the  entire  profit,  30  cents  in  all,  as  sued  for; 
consequently,  the  measure  of  damages  con- 
tended for  by  the  defendant  must  have  been 
applied. 

The  judgment  of  the  district  court  is  af- 
firmed. 

All  the  Justices  concurring. 


COLLINS  et  al.  v.  LONG  et  al. 
(Supreme  Court  of  Oregon.    Jan.  27,  11920.) 

1.  Wills  «j=>35— Testamentary  capacity 
not  lost  bt  guardianship. 

One  under  guardianship  of  his  person  and 
estate  does  not  lose  his  right  to  make  a  testa- 
mentary disposition,  if  he  retains  sufficient 
mental  capacity  to  execute  a  will. 

2.  Wills  <5=>55(7) — Testamentary  capacity 
of  aged  testator  undeb  guardianship 
shown  by  evidence. 

Evidence  held  sufficient  to  show  that  aged 
testator,  under  guardianship  of  his  person  and 
estate,  possessed  testamentary  capacity. 

8.  Wills  «j=>166  (8)— Evidence  insufficient 
to  establish  undue  influence. 
In  a  proceedng  to  set  aside  a  will  of  an 
aged  testator  under  guardianship  in  favor  of  a 
daughter,  who  took  care  of  him,  evidence  held 
insufficient  to  establish  undue  influence  on  the 
part  of  the  daughter  and  her  husband. 


Appeal  from  Circuit  Court,  Linn  County; 
George  G.  Bingham,  Judge. 

Petition  by  Laura  A.  Collins  and  others 
against  Ada  L.  Long  and  others  to  set  aside 
the  will  of  Samuel  G.  Collins,  deceased. 
From  a  decree  sustaining  the  will,  plaintiffs 
appeal.  Affirmed, 

This  is  a  proceeding  instituted  to  set  aside 
the  last  will  and  testament  of  Samuel  G. 
Collins,  deceased,  upon  the  grounds  that  at 
the  time  of  its  execution  the  maker  was,  by 
reason  of  his  mental  condition,  incompetent 
to  make  a  will.  The  petition  of  the  plaintiffs 
is  long,  and  contains  recitals  of  many  evi- 
dentiary facta,  which,  so  far  as  they  are  of 
importance  here,  are 'sufficiently  referred  to 
in  the  opinion.  The  defendants  answered 
the  petition,  and  a  trial  was  had  in  the  coun- 
ty eourt  of  Linn  county,  resulting  In  a  decree 
setting  aside  the  will.  Upon  an  appeal  to 
the  circuit  court,  this  decree  was  reversed, 
and  one"  entered  in  favor  of  the  defendants, 
from  which  decree  this  appeal  is  taken. 

N.  M.  Newport,  of  Lebanon,  for  appellants. 
H.  H.  Hewitt,  of  Albany,  for  respondents. 

BENSON,  J.  There  are  two  questions  now 
presented  for  our  consideration.  The  first 
is:  Was  Samuel  G.  Collins,  on  June  9,  1916, 
mentally  competent  to  make  a  will?  The 
second  is :  Was  such  will  the  result  of  undue 
Influence,  exerted  upon  the  testator  by  the 
defendants  Ada  L.  Long  and  her  husband, 
John  H.  Long? 

The  history  Involved  In  the  investigation 
of  the  case,  as  gleaned  from  the  pleadings 
and  the  testimony,  is  about  as  follows: 

Samuel  G.  Collins,  who  was  94  years  of 
age  at  the  time  of  the  execution  of  the  docu- 
ment tendered  for  probate  as  his  last  will 
and  testament,  had  been  married  twice;  his 
first  wife  having  died  after  bearing  two  chil- 
dren, who  still  survive,  being  the  defendants 
Ada  L.  Long  and  John  B.  Collins.  Subse- 
quently he  married  the  plaintiff  Laura  A. 
Collins,  who  survives  as  his  widow,  by  whom 
he  had  six  children,  who  survive,  and  are 
plaintiffs  here,  together  with  five  grandchil- 
dren, who  are  the  offspring  of  a  deceased 
daughter.  Both  marriages  occurred  In  Iowa. 
The  family  moved  to  Oregon  in  1875,  where 
the  deceased  purchased  the  farm  which  con- 
stitutes practically  all  of  the  estate  Involved 
In  this  litigation.  It  appears  that  on  April 
25,  1877,  the  defendant  Ada  L.  Long,  who 
was  then,  according  to  her  own  testimony, 
15  years  of  age,  and  according  to  her  step- 
mother, 17,  was  for  some  reason  which  the 
record  does  not  undertake  to  explain,  driven 
from  home,  penniless,  and  forbidden  to  re- 
turn, and  thereafter  the  mention  of  her  name 
in  the  household  was  taboo.  Thereafter, 
according  to  evidence  offered  by  the  plain- 


&=?For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


Or.)  COLLINS 

(18C 

tiffs,  strangers  within  the  next  2  or  3  years 
wrote  to  the  girl's  father,  urging  him  either 
to  take  her  batik  Into  the  home  or  to  provide 
for  her  support,  but  he  refused  to  do  either. 
In  some  fashion  she  managed  to  survive  and 
support  herself,  and  finally  was  married  to 
the  defendant  John  H.  Long,  with  whom  she 
Is  still  living  at  their  home  in  Bellingharn, 
Wash.  On  a  visit  to  California  with  her 
husband,  she  visited  her  father  at  his  farm, 
arriving  there  on  his  ninetieth  birthday,  and 
was  cordially  received  during  a  visit  of  a 
few  days.  In  1913  proceedings  were  begun 
in  the  county  court  of  Linn  county  for  the 
appointment  of  a  guardian  for  Samuel  G. 
Collins,  upon  the  ground  that  he  was  suffer- 
ing from  senile  dementia  and  was  In  danger 
of  wasting  his  property;  and  John  K.  Col- 
lins was  appointed  such  guardian. 

Thereafter  Mrs.  Long  made  another  visit 
to  her  father,  finding  him  at  the  home  of  the 
guardian,  at  Independence,  in  Polk  county, 
During  this  visit,  the  old  man  filed  a  peti- 
tion In  the  county  court  of  Linn  county  to  be 
relieved  from  the  control  of  a  guardian,  in- 
sisting that  he  was  fully  competent  to  look 
after  himself  and  his  property.  After  a  hear- 
ing, his  petition  was  denied.  Immediately 
thereafter  he  undertook  to  convey  to  his 
daughter,  Mrs. .Long,  the  north  half  of  his 
farm,  and  the  deed  so  executed  was  duly 
recorded  by  her,  and,  with  the  consent  of 
the  guardian  and  the  county  court,  she  took 
her  father  with  her  to  her  home  in  Belllng- 
ham.  The  guardian  commenced  a  suit  in 
the  circuit  court  of  Linn  county  to  set  aside 
the  conveyance  to  Mrs.  Long,  and  a  decree 
was  made  and  entered  in  accordance  with 
the  prayer  of  the  complaint  Mrs.  Long  and 
her  father  returned  from  Bellingharn  to  con- 
test this  suit,  and  after  its  conclusion  again 
went  to  the  home  in  Bellingharn,  where  the 
old  man  remained  until  his  death,  which 
occurred  on  December  9,  1916.  On  June  9, 
1916,  the  old  man  employed  John  It.  Crltes, 
an  attorney  practicing  law  in  Bellingharn, 
to  write  bis  last  will  and  testament,  which 
was  done,  and  this  instrument,  properly  ex- 
ecuted and  witnessed,  Is  the  one  now  con- 
tested. By  its  terms,  the  nerth  half  of  the 
farm  in  Linn  county  is  devised  to'  the  daugh- 
ter, Ada  L.  Long,  and  in  the  south  half  is 
granted  a  life  estate  to  the  testator's  widow, 
with  remainder  over  to  the  other  sons  and 
daughters  and  the  children  of  the  deceased 
daughter,  in  equal  shares. 

[1]  The  evidence  by  which  the  plaintiffs 
seek  to  establish  the  testator's  Incompetency 
consists,  in  the  first  place,  of  the  decree  of 
the  county  court,  adjudging  the  testator  to 
be  an  incompetent  person  and  appointing 
a  guardian  of  his  person  and  estate.  Counsel 
for  plaintiffs  urges  that  such  decree,  not  hav- 
ing been  appealed  from,  is  res  adjudlcata 
and  conclusive.  This  contention  is  fully  an- 
swered by  the  opinion  in  Re  Sturtevant's 
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Estate,  178  Pac.  192,  180  Pac.  595,  In  which 
it  Is  held  that— 

"A  person  under  guardianship  does  not  on 
that  account  lose  his  right  to  make  testamenta- 
ry disposition  of  his  estate,  if  he  retains  suffi- 
cient mental  capacity  to  execute  a  will." 

[2]  In  the  case  of  Ames'  Will,  40  Or.  495, 
67  Pac.  737,  this  court,  speaking  by  Mr.  Jus- 
tice Moore,  said: 

"The  rule  is  settled  in  this  state  that  if  a 
teBtator,  at  the  time  he  executes  his  will,  under- 
stands the  business  in  which  he  is  engaged,  and 
has  a  knowledge  of  bis  property,  and  how  he 
wishes  to  dispose  of  it  among  those  entitled  to 
his  bounty,  he  possesses  sufficient  testamentary 
capacity,  notwithstanding  his  old  age,  sickness, 
debility  of  body,  or  extreme  distress." 

There  Is  evidence  tending  to  show  that 
before  the  old  man  was  taken  to  Bellingharn 
he  was  very  forgetful,  would  put  money  away 
and  be  unable  to  recall  where  he  had  placed 
it,  would  fail  to  recognize  old  acquaintances 
or  familiar  places,  and  that  he  on  one  oc- 
casion was  heard  tapping  the  wall  of  his 
sleeping  apartment  with  his  cane,  and,  when 
asked  why  he  did  so,  explained  that  he  was 
driving  out  the  ghosts.  Our  attention  is  also 
called  to  the  fact  that  on  another  occasion, 
when  his  daughter  entered  the  kitchen  with 
an  apron  full  of  chips,  he  referred  to  the 
chips  as  a  lapful  of  "nigger  babies,"  and 
laughed;  and  on  another  occasion,  when 
the  heavy  rains  had  raised  the  water  in  a 
slough  which  passed  through  other  farms 
before  It  reached  his,  he  complained  that 
neighbors  were  turning  in  water  to  drown 
out  his  farm.  All  of  these  fragments  of  evi- 
dence occurred  more  than  two  years  before 
the  old  man  executed  the  will  in  question. 
Upon  the  other  hand,  Mr.  Crltes,  the  lawyer 
who  prepared  the  will,  says  that  he  received 
all  of  the  data  and  Information  from  the  old 
man  himself,  who  had  no  written  memoran- 
dum with  him  when  he  described  the  prop- 
erty and  named  the  members  of  his  family, 
and  that  the  testator  appeared  to  him  to  be 
exceptionally  bright  and  clear  mentally  at 
the  time.  The  same  witness  testifies  further 
as  follows: 

"Well,  he  told  me  that  he  had  two  sets  of 
children,,  and  said  that  this  farm  in  Oregon, 
which  amounted  to  about  200  acres,  was  pur- 
chased or  procured  with  money  that  came  from 
land  that  was  owned  by  the  mother  of  Mrs. 
Long  "id  John  Collins— his  son  John— -I  think 
it  was  back  in  Iowa,  and  that  when  he  married 
his  present  wife  they  practically  kicked  Mrs. 
Long  out  to  hustle  for  herself,  and  she  had 
been  making  her  own  living  for  years,  ever 
since,  and  he  felt  as  though  he  had  never  done 
anything  for  her,  and  had  done  her  a  great 
wrong  and  he  felt  as  though  he  would  like  to 
make  that  wrong  right  in  making  this  will. 
That  came  up  when  I  suggested  to  him  why  he 
did  not  make  John  and  Mrs.  Long  equal  in  his 
bounty,  and  he  said  that  he  believed  that  he 
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could  right  it,  and  while  he  wanted  his  wife  to. 
have  a  living  during  her  lifetime,  he  felt  that 
the  other  children  had  been  practically  raised 
out  of  the  proceeds  of  this  farm,  and  Mrs.  Long 
never  had  any  benefit  from  it  So  he  thought, 
by  giving  her  the  north  one-half  of  the  land 
and  allowing  his  wife  to  have  the  other  one- 
half  during  her  lifetime,  and  giving  the  other 
one-half,  that  his  wife  had  during  her  lifetime, 
to  all  of  the  children— and  especially,  as  John 
had  always  enjoyed  the  use  of  this  farm,  he 
ought  to  be  classed  with  the  other  children—' 
he  could  make  things  right." 

W.  A.  McCutcheon,  one  of  the  subscribing 
witnesses  to  the  will,  says: 

"At  the  time  he  talked  very  intelligently,  and 
seemed  to  have  quite  a  business  head  on  him, 
and  was  very  firm  in  any  remarks  he  made, 
and  wanted  everything  done  exactly  the  way 
.  he  wanted  it  I  do  not  believe  you  could 
change  the  old  man's  mind  at  all.  He  seemed 
to  be  perfectly  competent  to  make  a  will,  and 
seemed  not  to  forget  it  and  seemed  to  know 
what  he  was  talking  about" 

Mr.  Fred  P.  Offerman,  the  other  subscrib- 
ing witness,  says: 

"I  think  he  was  competent,  as  far  as  I  know. 
He  acted  that  way.  He  was  rather  an  old  man, 
but  I  supposed  he  was  competent" 

Dr.  Goodbeart,  a  physician  at  Belllngham, 
wbo  had  attended  the  old  man  professionally 
on  several  occasions,  the  last  being  the  day 
on  which  the  will  was  executed,  testified 
that  he  regarded  him  as  an  exceptionally 
capable  man  for  his  age,  and  quite  competent 
We  think  that,  under  the  law  as  declared  by 
this  court  In  the  cases  cited,  the  testator 
was  fully  competent. 

[3]  The  remaining  topic  for  consideration 
is  that  of  the  exercise  of  undue  Influence. 
In  support  of  this,  plaintiffs  call  our  atten- 
tion to  the  deeds  executed  in  favor  of  Mrs. 
Long  while  the  decedent  was  under  the  con- 
trol of  a  guardian,  her  taking  him  to  her 


home  In  Belllngham  and  keeping  him  out  of 
touch  with  bis  family,  her  active  defense 
of  the  suit  to  set  aside  the  last  deed  made 
to  her  by  the  old  man,  and  the  alleged  state- 
ment made  by  ber,  that  she  Intended  to  get 
the  property  mentioned  in  tbe  will  or 
spend  a  considerable  sum  of  money  in  the 
effort  It  is  further  urged  that,  although 
she  and  her  husband  both  testify  that  they 
never  at  any  time  discussed  with  tbe  old 
man  the  contents  of  his  will,  they  are  not 
to  be  believed  because  she  Is  a  vicious  and 
dishonest  woman.  It  is  true  that  tbe  peti- 
tion contains  this  allegation: 

"That  the  said  Ada  L.  Long  is  a  scheming, 
unprincipled  woman  without  sense  of  honor, 
and  for  years  was  what  is  commonly  called  and 
termed  'an  adventuress,'  and  it  was  a  part  of 
her  scheme  and  purpose  in  getting  him  to  go 
with  her  to  the  state  of  Washington,  and  get- 
ting permission  to  take  him  to  the  said  state 
and  out  of  the  state  of  Oregon,  was  to  get  his 
property." 

No  evidence  was  offered  in  support  of 
these  allegations,  and  they  simply  add  to  tbe 
weight  of  wrong  heaped  upon  this  defendant 
by  tbe  occupants  of  the  bouse  to  which  she 
had  a  right  to  look  for  guidance  and  pro- 
tection. The  statement  of  the  testator  to 
his  attorney,  that  he  was  making  this  be- 
quest In  an  effort  to  atone  for  the  hideous 
cruelty  of  driving  an  unformed  country  girl, 
not  more  than  17  years  old,  out  into  a  hostile 
world  to  fend  for  herself,  is  much  more  im- 
pressive. Practically  every  legal  question 
presented  In  this  case  has  been  fully  dis- 
cussed and  settled  in  Re  Sturtevanf  s  Estate, 
supra,  and  It  is  therefore  needless  to  enlarge 
upon  them  here. 

We  conclude  that  the  petitioners  have  not 
established  the  charge  of  undue  influence, 
and  the  decree  of  tbe  circuit  court  is  affirmed. 

BEAN,  BURNETT,  and  HARRIS,  JJ, 
concur. 
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In  re  KELLEY'S  ESTATE. 
KELLEY  et  aL  v.  BEE  SON. 
(L.  A  6132.) 
(Supreme  Court  of  California.   Jan.  14,  1920.) 

1.  executors  and  administrators  «=>15— 
Executor  naked  in  will  mat  be  appoint- 
ed THOUGH  HE  IS  A  RESIDENT  FOB  BOLE  PUB- 
POSE  Or  ADMINISTRATION. 

Under  Code  Civ.  Proc.  IS  1349,  1350,  the 
fact  that  the  executor  named  in  a  will  is  not  a 
permanent  resident  of  the  state,  but  in  it  only 
to  administer  on  the  estate,  does  not  disqualify 
him  from  acting  as  executor,  nor  render  him 
ineligible  for  appointment,  and  order  appoint- 
ing him  on  his  application  is  authorized  and 
required. 

2.  Executors  and  administrators  ®=>1B — 
Executor's  discourtesy  to  widow  and 
disregard  or  her  wishes  not  a  want  or 
integrity. 

Showing  that  the  executor  named  in  a  will 
was  not  courteous  to  testator's  widow  and  dis- 
regarded her  requests  or  wishes  concerning  the 
selection  of  an  attorney  to  advise  him  in  admin- 
istration is  no  support  of  the  claim  that  he  is 
incompetent  to  act  as  executor  by  reason  of 
want  of  integrity. 

&  Costs  «=>260(4)— Groundless  appeal  de- 
laying settlement  of  estate  cause  fob 
assessment  or  penalty. 
Where,  on  appeal  from  orders  denying  their 
application  for  letters  of  administration  with 
the  will  annexed,  and  granting  the  application 
of  another  named  as  executor  in  the  will  for 
letters  testamentary,  appellants  did  not  file  clos- 
ing brief  within  the  time  allowed,  while  the 
appeal,  wholly  without  merit  or  support,  has  oc- 
casioned a  delay  of  at  least  a  year  in  settlement 
of  the  estate,  and  could  not  have  been  taken 
with  any  reasonable  hope  of  success,  appellants 
must  pay  a  penalty  of  $100  to  the  executor.' 

Department  1. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  James  C.  Elves,  Judge. 

In  the  matter  of  the  estate  of  Jasper  Kel- 
ley,  deceased,  wherein  Anne  Kelley  and  R. 
L.  Bocock  applied  for  letters  of  administra- 
tion with  the  will  annexed  to  be  Issued  to 
Bocock,  and  David  Beeson,  named  as  execu- 
tor in' decedent's  will,  applied  for  letters  tes- 
tamentary. From  orders  denying  the  appli- 
cation for  letters  of  administration,  and 
granting  the  application  for  letters  testa- 
mentary, applicants  Kelley  and  Bocock  ap- 
peal. Orders  affirmed,  and  penalty  assessed. 

E.  B.  Coll,  of  Los  Angeles,  for  appellants. 
Lucien  Gray,  of  Los  Angeles,  for  respond- 
ent. 


SHAW,  J.  The  appeal  herein  is  taken 
from  an  order  denying  the  application  of  the 
appellant  Bocock  for  letters  of  administra- 


tion with  the  will  annexed,  upon  the  estate 
of  the  decedent,  and  granting  the  applica- 
tion of  David  Beeson  for  letters  testamen- 
tary thereon. 

Jasper  Kelley  died,  a  resident  of  Los  An- 
geles county,  on  August  29,  1918.  He  left  a 
will  wherein  he  named  the  respondent,  Da- 
vid Beeson,  as  executor.  At  the  time  of  the 
death  of  the  decedent,  Beeson  was  a  resident 
of  Illinois,  but  he  has  come  to  California 
and  has  appeared  and  submitted  himself  to 
the  jurisdiction  of  the  superior  court  for  the 
purposes  of  administration  of  the  estate  and 
intends  to  remain  here  as  long  as  may  be 
necessary  to  complete  the  administration. 

[1]  The  appellants  opposed  the  appoint- 
ment of  Beeson  as  executor  on  the  ground 
that  he  Is  a  resident  of  Illinois,  and  that 
he  is  incompetent  to  perform  the  duties  of 
the  trust  because  of  want  of  understanding 
and  integrity'  The  fact  that  he  is  not  a 
permanent  resident  of  California,  but  is  here 
only  for  the  purpose  of  administering  upon 
the  estate  of  the  decedent,  does  not  disqual- 
ify him  from  acting  as  executor,  nor  render 
him  ineligible  for  appointment  as  such,  and 
the  order  of  the  court  appointing  him  execu- 
tor upon  his  application  therefor  was  au- 
thorized and  required  by  the  Code  (Code 
Civ.  Proc.  it  1349,  1350).  These  sections  re- 
quire the  court  to  appoint  the  person  named 
in  the  will  as  executor,  provided  he  appears 
and  submits  himself  to  the  jurisdiction  of 
the  court,  regardless  of  the  place  of  his  resi- 
dence. This  question  was  before  the  court  and 
was  very  fully  considered  and  was  so  decid- 
ed in  Estate  of  Brown,  80  CaL  381,  22  Pac. 
233.  The  provisions  of  the  Code  are  plain, 
and  the  decision  is  clear.  Even  if  there  was 
any  doubt  before  that  decision,  it  has  been 
entirely  removed  thereby,  and  the  decision 
has  ever  since  been  considered  as  settling  the 
law  of  the  state  on  the  subject  Estate  of 
Richardson,  120  Cal.  346,  62  Pac.  832;  Es- 
tate of  Brundage,  141  Cal.  540,  76  Pac.  175. 

[2]  The  claim  that  Beeson  is  incompetent 
by  reason  of  want  of  integrity  and  under- 
standing is  wholly  without  support  In  the 
evidence.  It  is  not  claimed  that  he  is  not 
fully  competent  so  far  as  his  understanding 
is  concerned.  The  only  impeachment  of  his 
Integrity  is  based  on  the  claim  that  he  was 
not  courteous  to  the  widow  and  that  he  dis- 
regarded her  requests  or  wishes  concerning 
the  selection  of  an  attorney  to  advise  him  in 
the  administration  of  the  estate.  There  was 
nothing  in  his  conduct  which  in  any  respect 
indicated  a  want  of  Integrity. 

[3]  The  appeal  was  presented  to  the  court 
in  October,  1919,  and  the  appellants  were  then 
allowed  15  days  thereafter  within  which 
to  file  a  closing  brief.  The  time  elapsed 
and  no  brief  was  filed.  The  appeal  is  whol- 
ly without  support  or  merit  It  has  occa- 
sioned a  delay  of  at  least  a  year  in  the  set- 


*=»For  other  cues  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 

186  P.— 66 


Digitized  by 


Google 


1042 


186  PACIFIC  REPORTER 


(Cal. 


tlement  of  the  estate.  It  could  not  bare  been 
1  taken  with  any  reasonable  hope  of  success. 
Under  the  circumstances,  the  appellant 
should  pay  a  penalty  to  the  respondent  be- 
cause of  the  appeal.  We  consider  the  sum 
of  $100  a  proper  amount  to  be  charged. 

It  is  ordered  that  the  orders  appealed  from 
be  affirmed  and  that  the  respondent  recover 
of  appellants  the  sum  of  $100  as  a  penalty. 

We  concur:  LAWLOR,  J.;  OLNEY,  J. 


HINKEL  t.  CROWSON.    (S.  F.  8821.) 

(Supreme  Court  of  California.    Jan.  0,  1920.) 

Appeal  and  kbbob  «=»465(2)  —  Mandamus 
«3=»3(11)— Sole  remedy  fob  stay  pending 
appeal  from  judgment  fob  sale  of  land 
is  by  man d amds  to  judge  refusing  to  fix 
bond  at  amount  claimed. 
Under  Code  Civ.  Proc.  }  946,  providing  that 
execution  of  a  judgment  for  sale  of  real  estate 
cannot  be  stayed  pending  appeal  unless  appel- 
lant execute  a  bond  in  an  amount  to  be  fixed  by 
the  judge  of  the  trial  court,  he  refusing  to  fix  it 
in  an  amount  claimed  by  appellant  to  be  proper, 
the  proper  remedy  is  not  by  application  to  the 
appellate  court  for  writ  of  supersedeas,  It  being 
without  jurisdiction  to  fix  the  amount  of  the 
bond,  without  which  there  can  be  no  supersede- 
as, but  the  sole  remedy  is  by  mandamus. 

In  Bank. 

Action  by  John  Hlnkel  against  E.  A.  Crow- 
son.  Defendant,  having  appealed  from  judg- 
ment for  plaintiff,  applies  to  the  Supreme 
Court  for  writ  of  supersedeas.  Application 
denied. 

James  F.  Sheehan,  Ch&s.  J.  Heggerty,  and 
Knight  &  Heggerty,  all  of  San  Francisco, 
for  appellant 

Richard  B.  Bell,  of  Berkeley  (R.  M.  F. 
Soto,  of  San  Francisco,  of  counsel),  for  re- 
spondent. 

PER  CURIAM.  This  Is  an  application  for 
a  writ  of  supersedeas  pending  appeal,  In  a 
case  in  which  the  judgment  adjudged  a  ven- 
dor's lien,  and  directed  a  sale  in  satisfac- 
tion thereof.  The  case  falls  within  the  pro- 
visions of  section  945,  Code  of  Civil  Proce- 
dure, the  judgment  directing  the  sale  of  real 
property.  The  property  is  in  the  possession 
of  appellant  Section  945,  Code  of  Civil  Pro- 
cedure, requires  that  the  judge  of  the  court 
rendering  the  judgment  shall  fix  the  amount 
of  the  bond.  It  is  alleged  that  the  judge  re- 
fuses to  fix  the  amount  of  a  bond  to  indem- 
nify against  waste  alone,  bnt  Insists  on  in- 
cluding therewith  an  amount  covering  the 
value  of  the  use  and  occupation  of  the  prem- 


ises. It  is  claimed  that  appellant  Is  entitled 
to  a  stay  upon  a  bond  covering  waste  alone. 
See  Englund  v.  Lewis  et  al.,  25  CaL  S37,  354, 
which  appears  to  have  decided  this  very 
question  upon  a  statute  like  section  945, 
Code  of  Civil  Procedure. 

However,  we  have  no  jurisdiction  to  fix 
the  amount  of  the  bond,  and  there  can  be  no 
supersedeas  in  the  absence  of  a  bond  the 
amount  of  which  is  fixed  In  the  manner  pro- 
vided by  the  statute.  Petitioner's  sole  rem- 
edy is  a  proceeding  In  mandamus.  See  Don- 
dell  v.  Shoo,  168  Cal.  50,  109  Pac  615. 

The  application  is  denied. 

ANGELLOTTI,  C.  J.,  and  OLNEY,  WIL- 
BUR, SHAW,  and  LAWLOR,  JJ.,  and  KER- 
RIGAN, Judge  pro  tern,  concur. 


TRYON  et  al  ▼.  CLINCH  et  aL   (Civ.  2447.) 

(District  Court  of  Appeal,  Second  District  Di- 
vision 1,  California.  Dec.  5,  1919.  Hearing 
Denied  by  Supreme  Court  Feb.  2,  1920.) 

1.  Principal  and  agent  <S=>169(2)— Ratifi- 
cation OF  CONTRACT  BY  SUBSEQUENT  SIG- 
NATURE. 

Where  three  owners  of  land  determined  it 
would  be  advisable  to  have  a  street  constructed, 
and  two  of  them  made  a  contract  for  such  con- 
struction, and  subsequently  the  third  owner, 
who  had  been  absent  during  the  work,  signed 
his  name  on  the  written  proposal  for  the  work 
previously  made  by  the  others  under  their  sig- 
natures after  the  word  "Accepted"  written  by 
them,  such  action  on  his  part  constituted  a  suffi- 
cient ratification  of  the  contract  by  him. 

2.  Principal  and  agent  <=»163(2)— No  new 

CONSIDERATION  TO  SUPPOBT  RATIFICATION  OF 
CONTRACT  NECESSARY. 

In  case  of  ratification  of  a  contract  by  a 
principal,  there  need  be  no  new  consideration 
particularly  referable  to  the  act  of  ratification. 

8.  Principal  and  agent  <5=>145  (2)— Princi- 
pal KNOWN  BUT  NOT  NAMED  CANNOT  BB 
HELD  UNLESS  HE  RATIFIES. 
Where  a  principal  is  known,  but  not  pamed 

in  the  agreement  he  cannot  thereafter  be  held 

unless  he  ratifies  the  contract 

4.  Appeal  and  ebbor  «J=»877(6)— Finding  of 

LIABILITY  TO  OTHER  DEFENDANTS  NOT  RE- 
SULTING IN  ADJUDICATION  CANNOT  BE  RE- 
VIEWED. 

Where  there  could  have  been  no  judgment  in 
favor  of  two  defendants  against  a  third,  the 
court's  determination  or  finding  of  liability  ex- 
isting on  the  part  of  such  third  defendant  to- 
ward the  other  two  was  not  an  adjudication  of 
the  question,  and  therefore  not  a  matter  about 
which  the  third  defendant  can  complain  on  ap- 
peal from  judgment  for  plaintiffs. 
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5.  Intsbest  <8=>19(1>— Not  allowed  oh  uir- 

LIQUIDATED  CLAIM  OP  00NTRAOTOB8  PRE- 
VENTED FEOM  PKKTOBVINQ. 

Where  plaintiffs  were  prevented  from  folly 
completing  their  contemplated  work  for  defend- 
ants in  the  manner  agreed  because  of  defend- 
ants' acts,  their  claim-  at  the  time  was  unliqui- 
dated, and  not  one  falling  within  Civ.  Code,  | 
3287,  providing  for  an  allowance  of  interest  on 
unpaid  claims. 

Appeal  from  Superior  Court,  Lob  Angeles 
County;  Leslie  R.  Hewitt,  Judge. 

Action  by  R.  O.  Try  on  and  W.  O.  Brain,  co- 
partners doing  business  under  the  fictitious 
firm  name  and  style  of  Tryon  &  Brain,  against 
O.  N.  Clinch,  W.  P.  Markham,  and  others. 
From  Judgment  for  plaintiffs,  the  defendant 
Markham  appeals.  Judgment  modified,  and, 
as  modified,  affirmed. 

Harlan  G.  Palmer  and  William  J.  Palmer, 
both  of  Los  Angeles,  for  appellant. 

Albert  J.  Sherer  and  Robert  Young,  both 
of  Los  Angeles,  for  respondents. 

JAMBS,  J.  This  is  an  appeal  taken  by 
defendant  Markham  from  a  judgment  entered 
In  favor  of  the  plaintiffs  after  second  trial 
of  the  cause.  The  first  judgment  was  brought 
here  by  appeal  of  the  same  defendant;  the 
case  being  reported  in  32  CaL  App.  at  page 
150, 182  Pac.  162,  under  the  same  title. 

The  action  was  brought  by  the  plaintiffs  to 
recover  for  the  value  of  work  done  and  ma- 
terials furnished  in  the  laying  out  and  im- 
provement of  a  certain  street  or  roadway. 
The  facts  are  that  appellant  and  his  code- 
fen  dan  ta  Clinch  and  See  were  severally  the 
owners  of  certain  portions  of  a  tract  of  land ; 
about  two-thirds  of  it  belonged  to  appellant, 
and  the  other  defendants  held  an-  equitable 
title  to  the  remainder.  Under  this  condition 
of  ownership  appellant  conferred  with  Clinch 
and  See,  and  together  they  determined  that 
it  would  be  advisable  to  construct  a  street 
through  the  tract  Clinch  or  See  agreed  to 
look  up  a  contractor,  and  did  this.  However, 
before  any  contract  was  made  the  appellant 
was  called  Bast  Before  going  he  consulted 
further  with  Clinch  and  See  and  left  the  mat- 
ter of  arranging  for  the  street  improvement 
work  with  them.  About  this  time,  or  shortly 
thereafter,  the  plaintiffs  addressed  a  written 
proposal  to  Clinch  and  See  in  which  terms 
were  expressed  for  the  doing  of  the  work,  and 
Clinch  and  See  indorsed  the  same  under  the 
word  "Accepted."  We  gather  that  they  re- 
tained this  letter  in  their  possession,  but  gave 
notice  to  plaintiffs  of  their  acceptance  of  the 
proposal  and  the  plaintiffs  proceeded  to  do 
the  work  agreed  upon.  A  completed  job,  as 
the  contract  described  the  work,  was  not  done 
for  the  reason  that  the  plaintiffs  were  inter- 
rupted through  the  acts  of  the  defendants. 
These  acts  culminated  in  the  street  being 


offered  and  received  for  dedication  by  the 
city  of  Los  Angeles  prior  to  the  completion 
of  the  work.  Under  the' city  specifications 
the  work,  as  contracted  for,  could  not  be  com- 
pleted in  the  manner  specified  by  the  parties 
in  their  agreement  Not  being  permitted  by 
the  city,  because  of  the  acts  of  the  defend- 
ants, to  proceed  with  the  work,  plaintiffs 
sought  to  recover  the  value  of  that  already 
done  and  performed ;  hence  this  suit  All  of 
the  work  for  which  compensation  was  claimed 
had  been  done  and  materials  furnished  prior 
to  the  time  that  appellant  returned  from  bis 
Eastern  trip.  Upon  his  return  report  was 
made  to  him  by  Clinch  and  See  of  the  agree- 
ment entered  Into,  and  he,  at  their  sugges- 
tion signed  his  name  upon  the  written  pro- 
posal theretofore  made  by  plaintiffs  and 
under  the  signatures'  of  his  codefendants 
after  the  word  "Accepted."  At  the  first  trial 
the  court  entered  Judgment  for  the  full 
amount  against  the  three  defendants.  Upon 
the  appeal  this  court  determined  that  under 
the  facts  shown  Clinch  and  See,  assuming 
that  they  acted  as  agents  of  Markham,  bad 
only  authority  to  bind  him  to  such  a  propor- 
tion of  the  whole  contract  price  as  his  propor- 
tion of  the  tract  bore  to  the  whole  amount 
thereof.  A  reversal  was  accordingly  ordered, 
Upon  the  second  trial  the  court  apportioned 
the  recovery  in  accordance  with  the  views  ex- 
pressed in  the  opinion  in  the  former  case. 
Appellant  is  once  more  here  urging  that  the 
judgment  be  reversed. 

[1, 2]  Preliminarily  it  may  be  stated  that 
there  was  ample  evidence  to  support  the  con- 
clusion that  it  was  the  intention  of  appellant, 
prior  to  his  departure  for  the  East  to  au- 
thorize Clinch  and  See  to  act  for  him  in  the 
matter  of  contracting  for  the  street  work,  al- 
though this  fact  is  immaterial  if  it  appear 
that  appellant  with  full  knowledge  appended 
his  signature  to  the  letter  of  proposal  after 
he  returned  from  the  East  This,  of  course, 
assuming  that  such  act  was  sufficient  to  show 
ratification  of  the  preceding  acts  of  Clinch 
and  See.  That  the  approval  of  the  proposal 
so  expressed  by  Markham  constituted  a  suffi- 
cient ratification  of  the  contract  we  have  no 
doubt.  The  doctrine  of  ratification  is  especial- 
ly applicable  to  cases  where  the  original  act 
of  the  pretended  agent  was  unauthorized. 
Mr.  Mechem,  in  his  work  on  Agency,  vol.  1 
(2d  Ed.)  par.  348,  and  in  the  paragraphs  fol- 
lowing, announces  the  general  rule  governing 
the  application  of  the  doctrine,  which  we 
need  not  here  restate,  for  it  is  of  an  elemen- 
tary kind.  We  may  make  the  added  remark, 
however,  that  in  case  of  ratification  of  a  con- 
tract by  a  principal  there  need  be  no  new 
consideration  particularly  referable  to  too 
doing  of  the  act  of  ratification.  . 

[3]  It  appeared  in  evidence  that  at  tho 
time  the  written  proposal  was  addressed  to 
Clinch  and  See  the  plaintiffs  had  knowledge 
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Of  the  Interest  of  Markham  In  the  tract  of 
land,  bat  not  knowing  his  Initials  did  not 
Insert  his  name  in  the  proposal.  Taking  this 
fact  as  a  basis,  appellant  argues  that  there 
could  then  be  no  ratification  because,  where  a 
contract  Is  made  omitting  the  name  of  a 
known  principal,  the  latter  cannot  thereafter 
be  held,  citing  Ferguson  v.  McBean,  91  Cal. 
63,  27  Pac.  518,  14  L.  R.  A.  65.  That  case 
was  not  one  Involving  ratification  at  all,  and 
It  Is  a  better  statement  of  the  law  to  say  that, 
where  a  principal  Is  known  but  not  named  In 
an  agreement,  he  cannot  thereafter  be  held 
unless  he  ratifies  the  contract.  The  text- 
book on  Agency  to  which  we  have  referred, 
we  think,  sufficiently  announces  this  rule, 
which  is  sustained  by  authorities  therein 
cited. 

[4,  6]  In  one  of  its  findings  the  court  used 
this  language: 

"But  the  said  defendant  Markham  signed  the 
said  instrument  as  evidence  of  an  agreement 
made  between  said  defendant  Markham  and  the 
said  defendants  Clinch  and  See,  whereby  the 
said  defendant  Markham  agreed  to  pay  the  said 
defendants  Clinch  and  See  such  proportion  of 
the  costs  of  improving  Morning  Gate  court  as 
the  frontage  owned  by  the  defendant  Markham 
upon  said  Morning  Gate  court  would  bear  to 
the  entire  frontage  thereupon;  and  the  said 
defendant  Markham-  also  signed  said  instrument 
in  ratification  of  and  as  evidence  of  a  ratifica- 
tion of  a  contract  entered,  into  between  the 
plaintiffs  herein  and  the  said  defendants  Clinch 
and  See,  by  which  the  said  defendant  Markham 
was  to  pay  the  plaintiffs  said  proportion  of  the 
costs  of  said  work." 

Appellant  complains  that  an  Inconsistent 
condition  of  fact  Is  presented  by  the  finding, 
In  that  it  Is  found  both  that  appellant  agreed 
to  pay  Clinch  and  See  and  also  agreed  to  pay 
the  plaintiffs.  We  do  not  think  that  the 
finding  as  to  a  double  liability  vitiates  the 
finding  as  to  the  liability  to  the  plaintiffs 
separately  considered.  There  was  and  could 
have  been  no  judgment  In  this  case  In  favor 
of  Clinch  and  See  against  the  appellant; 
hence  the  court's  determination  of  any  liabil- 
ity existing  on  the  part  of  appellant  toward 
Clinch  and  See  would  not  be  an  adjudication 
of  that  question,  and  therefore  a  matter 
about  which  appellant  cannot  be  here  con- 
cerned. A  similar  observation  might  be  made 
as  to  some  other  of  the  general  findings  made 
by  the  court  The  general  finding  that  the 
service,  work,  and  labor  were  performed  on 
account  of  defendants  and  were  furnished  to 
and  for  defendants  was  explained  and  modi- 
fled  in  the  subsequent  findings,  which  showed 
the  proportions  of  the  liabilities  assumed. 
Appellant  did  not  deny  that  he  had  indorsed 
the  proposal  after  the  word  "Accepted";  his 
whole  contention  apparently  being  that  by 
so  doing  he  became  liable  to  Clinch  and  See 
and  not  to  the  plaintiffs,  who  were  proposing 
to  do  the  work.  Under  the  pleadings  and  evi- 


dence shown  In  the  record,  we  are  satisfied 
that  the  main  Judgment,  as  made  by  the 
court,  is  fully  supported,  and  that  no  errors 
have  been  pointed  out  sufficient  to  require  a 
second  reversal  being  ordered  in  the  contro- 
versy. A  modification,  however,  of  the  judg- 
ment Is  necessary.  The  court,  in  making  up 
Its  judgment,  included  therein  interest  on  the 
amount  found  to  be  due  at  legal  rate  from  the 
date  when  the  plaintiffs  ceased  in  their  per- 
formance of  the  work  under  their  contract  We 
have  before  noted  that  they  were  prevented 
from  fully  completing  the  contemplated  work 
in  the  manner  agreed  because  of  the  act  of 
defendants;  hence  their  claim  at  that  time 
was  unliquidated,  and,  we  think,  not  one 
which  would  fall  within  the  class  described 
In  section  3287,  Civ.  Code,  which  provides  for 
an  allowance  of  interest  on  unpaid  claims. 
The  case  cited  by  appellant  to  wit,  Cox  v. 
McLaughlin,  76  CaL  60,  18  Pac.  100,  9  Am. 
St  Rep.  161,  is  in  point,  and  under  that  au- 
thority the  Interest  should  not  have  been 
allowed. 

The  judgment  appealed  from  is  modified 
by  striking  therefrom  all  allowance  to  the 
plaintiffs  of  Interest  on  the  principal  sum 
found  to  be  due  to  the  plaintiffs  from  appel- 
lant ;  as  so  modified  the  Judgment  is  affirmed. 

We  concur:  CONREY,  P.  J.;  SHAW,  J. 


QUACKENBUSH  v.  DARROUGH  et  aL 
(Civ.  8031.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 2,  California.   Dec.  3,  1919.) 

1.  Appearance  <S=>8(3)  —  Filing  demurrer 

AN  APPEARANCE. 

The  filing  of  a  demurrer  by  defendants  con- 
stituted an  appearance  by  them. 

2.  Mobtgages  «=»448— Allegation  or  fore- 
closure SUFFICIENTLY  SHOWED  NONPAY- 
MENT. 

Allegation  in  a  complaint  to  foreclose  a 
mortgage,  "and  the  principal  mentioned  in 
said  mortgage  and  note  together  with  interest 
thereon  at  the  rate  of  7  per  cent  per  annum 
from  the  16th  day  of  February,  1916,  still  re- 
mains due  and  unpaid,"  was  a  direct  and  suffi- 
cient allegation  that  all  of  the  interest  which 
accrued  subsequent  to  February  16,  1916,  re- 
mained unpaid,  notwithstanding  the  fact  that 
according  to  the  complaint  the  quarterly  pay- 
ment of  interest  was  not  due  until  February 
18,  1916. 

3.  Mortgages  <g=»448— Allegation  of  non- 
payment ON  FORECL08UBE  NEED  NOT  NEGA- 
TIVE PAYMENT  BY  PURCHASES  OF  MORTGAGED 
LAND. 

An  allegation  in  a  complaint  to  foreclose  a 
mortgage  that  the  principal  and  interest  "still 
remains  due  and  unpaid  from  the  said  3.  and 
S.  (the  mortgagors)  to  the  plaintiff"  was  suffi- 
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dent,  although  it  did  not  negative  payment 
by  a  stranger  or  by  persona  who  had  purchased 
the  mortgaged  property,  or  to  some  person 
other  than  plaintiff. 

4.  Appeal  and  ebbob  <8=>1170(3)— No  revers- 
al FOB  EBBOB  IN  OVERBUYING  SPECIAL  DE- 
MURBEB  WHERE  COMPLAINT  WAS  GOOD 
AGAINST  GENEBAL  DEMUBBEB  AND  DEFEND- 
ANT DID  NOT  ANSWEB. 

Where  an  allegation  of  nonpayment  in  an 
action  to  foreclose  a  mortgage  was  sufficient  as 
against  a  general  demurrer,  a  judgment  of  fore- 
closure will  not  be  reversed  under  Const  art. 
6,  §  4%,  merely  because  the  court  erroneously 
overruled  a  special  demurrer;  appellant  de- 
fendant having  failed  to  answer  after  the  over- 
ruling of  the  demurrer. 

Appeal  from  Superior  Court,  San  Diego 
County;  W.  R.  Guy,  Judge. 

Action  by  C.  W.  Quackenbush  against 
James  W.  Darrough  and  others.  Judgment 
for  plaintiff,  and  certain  defendants  appeal. 
Affirmed. 

Sam  Ferry  Smith  and  Eugene  Ferry  Smith, 
both  of  San  Diego,  for  appellants. 
F.  G.  Blood,  of  San  Diego,  for  respondent 

THOMAS,  J.  This  is  an  action  to  fore- 
close a  mortgage  executed  by  defendants 
James  W.  Darrough  and  Susan  E.  Darrough, 
his  wife,  to  plaintiff  to  secure  the  payment  of 
a  note  for  the  principal  sum  of  $1,500,  dated 
May  18, 1915,  payable  on  or  before  five  years 
after  date.  The  defendants  Raymond  W. 
Smith  and  Mary  E.  Nelson  Smith,  his  wife, 
are  subsequent  purchasers  of  the  property 
from  the  defendants  Darrough,  and  are  made 
parties  to  the  action  for  that  reason. 

All  defendants  were  duly  and  legally  serv- 
ed with  summons  and  complaint  The  de- 
fendants Darrough  defaulted.  The  defend- 
ants Smith  appeared  and  entered  demurrer, 
which  was  general  and  special  in  its  terms, 
and  which,  after  presentation  and  considera- 
tion by  the  court,  was  overruled.  The  defend- 
ants Smith  did  not  answer,  but  the  judgment 
roll  does  not  disclose  the  filing  or  entering  of 
their  default  for  not  so  doing.  Subsequently 
a  decree  of  foreclosure  was  entered,  ostensi- 
bly against  the  defendants  Darrough,  as  no 
mention  is  made  therein  of  the  defendants 
Smith,  except  the  erroneous  recital  in  the  de- 
cree that  "defendants  Raymond  W.  Smith  and 
Mary  E.  Nelson  Smith  not  appearing,"  when, 
as  a  matter  of  fact  both  had  appeared  by  fil- 
ing a  demurrer  as  aforesaid,  and  the  further 
recital  that  they  had  been  duly  and  legally 
served  with  summons,  and  that  all  the  inter- 
est and  estate  of  said  defendants  so  served 
in  said  lands  and  premises,  and  all  their 
right  and  title,  to  the  same,  is  subject  and 
subordinate,  etc. 

The  appeal  is  by  the  defendants  Smith  only, 
and  from  the  judgment  on  the  judgment  roll 


alone.  The  sufficiency  of  the  complaint  and 
the  validity  of  the  judgment  are  therefore 
before  the  court  for  review. 

[1]  That  the  filing  of  a  demurrer  by  the 
defendants  Smith  constituted  an  appear- 
ance by  them  is,  we  think,  not  debatable. 
Hodgkins  v.  Dunham,  10  Cal.  App.  690,  103 
Pac  351;  Dollar  v.  International  Banking 
Corporation,  10  Col.  App.  83,  101  Pac.  34; 
Maclay  Co.  v.  Meads,  14  Cal.  App.  363,  112 
Pac.  196,  118  Pac.  364;  Altpeter  v.  Postal, 
etc.,  Co.,  26  Cal.  App.  705, 148  Pac  241 ;  Clark 
v.  Forbes,  34  Cal.  App.  524,  168  Pac  155. 

Notwithstanding  this  fact  we  think  these 
appealing  defendants  are  without  standing 
in  this  court  They  are  mentioned  in  the 
decree  only  as  already  above  set  forth. 

[I,  I]  Appellants  contend  that  being  the 
owners  of  the  land  subject  to  the  mortgage 
In  question,  they  are  entitled,  under  the  law, 
if  the  land  is  to  be  sold  under  foreclosure 
decree,  to  have  that  done  in  the  manner  pro- 
vided by  law,  and  that  accordingly,  they  are 
entitled  to  the  service  upon  them  of  a  com- 
plaint which  is  at  least  invulnerable  to  gen- 
eral demurrer.  And  with  this  we  agree. 
Bat  we  think  the  complaint  served  in  this 
action  was  such  a  complaint  although  not  as 
carefully  drawn  as  might  be  desired.  The 
allegation  of  nonpayment  is  as  follows: 

"That  no  payments  have  been  made  on  the 
principal,  and  no  payments  on  the  interest 
since  the  20th  day  of  April,  1916,  as  provided 
for  in  said  note  and  mortgage;  and  the  prin- 
cipal mentioned  in  said  mortgage  and  note,  to- 
gether with  the  inter ett  thereon  at  the  rate  of 
7  per  oent.  per  annum  from  the  16th  day  of 
February,  1916,  still  remain*  due  and  unpaid 
from  the  said  James  W.  Darrough  and  Susan 
E.  Darrough  to  the  plaintiff." 

The  italicized  portion  of  the  foregoing  al- 
legation is,  we  think,  the  saving  clause.  It 
is,  in  our  opinion,  a  direct  and  sufficient  al- 
legation that  all  of  the  interest  which  accru- 
ed subsequent  to  February  16,  1916,  remains 
"unpaid" ;  and  this  notwithstanding  the  fact 
that,  according  to  the  complaint,  the  quarter- 
ly payment  of  interest  was  not  due  until  Feb- 
ruary 18,  1916,  for  a  reason  which  must  be 
obvious.  Unless  it  can  be  successfully  main- 
tained that  the  allegation  Is  insufficient  merely 
because  it  alleges  that  the  said  principal  and 
interest  is  unpaid  from  the  defendants  Dar- 
rough to  the  plaintiff,  the  complaint  must  be 
held  to  be  sufficient.  Notwithstanding  the 
strict  rule  in  this  state,  we  think  the  objec- 
tion to  the  complaint  cannot  be  successfully 
maintained.  It  is  not  necessary  to  negative 
payment  by  a  stranger,  or  to  some  person 
other  than  plaintiff.  Snnford  v.  Litchenber- 
ger,  62  Neb.  501,  87  N.  W.  305;  Lincoln 
County  v.  Fetterman,  170  Cal.  357,  149  Pac 
811;  8  C.  J.  882  et  seq. 

[4]  We  think,  therefore,  the  allegation  of 
nonpayment  sufficient  as  against  a  general 
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demurrer,  and,  the  special  demurrer  having 
been  overruled  and  Judgment  given  for  plain- 
tiff, that  the  judgment  should  not  be  reversed 
merely  because  the  court  possibly  may  have 
erred  In  so  ruling.  Alexander  v.  Central 
Lumber,  etc.,  Co.,  104  Cal.  632,  38  Pac.  410; 
Const  Cal.  art.  6,  |  4%. 

For  these  reasons,  coupled  with  the  fact 
that  appellants'  attorneys  have  been  frank 
enough  ,to  say  that,  "while  such  Is  our  view  of 
the  result,  and  we  want  to  be  frank  with  the 
court  on  the  point,  we  have  taken  the  appeal 
only  out  of  the  abundance  of  precaution,"  the 
judgment,  we  think,  should  be  sustained. 

Judgment  affirmed. 


We  concur: 
SLOANE,  J. 


FINLAYSON,     P.  J.; 


TEAGUE  INV.  CO. 

(Civ.  3077.) 


SETGHEIh 


(District  Court  of  Appeal,  First  District,  Divi- 
sion 1,  California.    Dec.  0,  1819.) 

1.  Specific  performance  «=»96— Vendee  re- 
pudiating CONTRACT  HOT  ENTITLED  TO  TEN- 
DEB  OT  DEED  FBI  OB  TO  VBNDOB'B  ACTION  FOR 
SPECIFIC  PERFORMANCE. 

Vendee  in  a  contract  of  sale  of  land  having 
repudiated  the  transaction  and  attempted  to 
rescind  the  contract,  it  was  no  longer  necessary 
for  the  vendor,  before  bringing  a  suit  for  spe- 
cific performance,  to  tender  the  vendee  a  deed 
or  a  certificate  of  title  provided  for  in  the  con- 
tract, i 

2.  appeal  and  error  <8=>  1011(1) — Findings 
op  court  on  conflicting  evidence  not 
disturbed. 

Findings  of  trial  court  based  on  a  substan- 
tial conflict  in  the  evidence  will  not  be  dis- 
turbed. 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty ;  H.  Z.  Austin,  Judge. 

Action  for  specific  performance  by  the 
Teague  Investment  Company  against  W. 
Flanders  SetcheL  Judgment  for  plaintiff, 
and  defendant  appeals.  Affirmed. 

E.  A.  Williams,  of  Fresno,  for  appellant 
J.  P.  Bernhard,  of  Fresno,  for  respondent 

RICHARDS,  J.  This  Is  an  appeal  from  a 
judgment  in  plaintiff's  favor  In  an  action 
brought  by  It  to  recover  the  sum  of  $5,784, 
with  Interest  costs,  and  counsel  fees,  alleged 
to  have  become  due  said  plaintiff  by  reason 
of  defendant's  failure  to  perform  the  terms 
of  a  certain  contract  for  the  purchase  from 
said  plaintiff  of  certain  real  estate. 

The  facts  of  the  case  are  briefly  these:  On 
December  1,  1913,  the  plaintiff  and  defend- 


ant entered  into  an  agreement  In  writing  for 
the  sale  by  the  former  and  purchase  by  the 
latter  of  a  certain  tract  of  land  in  the  county 
of  Fresno  for  the  sum  of  $6,603,  of  which  sum 
$818  was  to  be  paid  in  cash,  and  the  balance 
In  a  series  of  installments  of  $500  a  year  for 
the  period  of  three  years,  at  the  end  of 
which  time  the  balance  remaining  due  was 
to  be  paid.  The  purchaser  was  to  receive, 
and  in  fact  did  receive,  possession  of  the 
property  at  the  date  of  said  agreement  and 
he  was  thereafter  to  pay  all  state,  county, 
and  school  taxes  assessed  against  said  land. 
By  the  terms  of  said  agreement  the  seller, 
upon  receiving  from  the  purchaser  the  pay- 
ments provided  for  therein,  was  to  execute 
and  deliver  to  the  purchaser  a  good  and  suffi- 
cient deed  conveying  the  premises  in  question 
free  and  clear  from  all  incumbrances  except 
as  it  might  be  subject  to  certain  rights  of  way 
for  ditches,  roads,  and  electric  power  lines 
which  had  theretofore  been  created  In  rela- 
tion to  said  property,  and  should  also  furnish 
to  the  purchaser  a  certificate  of  title  to  the 
same. 

The  defendant  did  not  make  any  of  the 
payments  of  the  several  Installments  due  or 
to  become  due  upon  said  agreement,  and  did 
not  pay  any  of  the  taxes  which  were  assessed 
against  said  property,  but  some  time  after 
the  agreement  was  made  and  after  he  had 
entered  into  possession  of  the  premises  the 
defendant  claimed  to  have  discovered  that 
the  plaintiff  had  sold  certain  other  property 
in  the  larger  tract  of  which  the  premises  In 
question  were  a  part  for  a  less  sum  per  acre 
than  that  which  was  provided  for  in  his  con- 
tract for  the  purchase  of  said  premises,  and 
this,  he  claimed,  was  in  violation  of  an  oral 
agreement  and  understanding  between  the 
parties  forming  an  Inducement  for  the  enter- 
ing Into  said  contract,  to  the  effect  that  the 
plaintiff  would  not  offer  for  sale  or  Bell  any 
portion  of  said  larger  tract  of  land  for  a  less 
rate  than  $150  per  acre;  and  that  having 
sold  to  other  parties  a  large  portion  of  said 
tract  for  a  sum  less  than  said  amount  per 
acre,  in  violation  of  its  alleged  oral  agree- 
ment with  said  defendant  he  was  entitled  to, 
and  undertook  to,  rescind  said  agreement 

Notwithstanding  said  attempted  redssion 
the  plaintiff,  on  the  11th  day  of  July,  1918, 
tendered  to  the  defendant  a  sufficient  deed 
of  conveyance  to  the  premises  in  question, 
and  demanded  of  him  payment  of  the  balance 
due  upon  the  purchase  price  thereof,  and 
upon  the  defendant's  refusal  to  accept  said 
deed  or  pay  said  money  the  plaintiff  com- 
menced this  action. 

Upon  the  trial  of  the  cause  the  court  made 
its  findings  to  the  effect  that  all  of  the  allega- 
tions of  the  plaintiff's  complaint  were  true 
except  as  to  the  matter  of  counsel  fees,  which 
it  reduced  somewhat  and  that  all  the  aver- 
ments of  the  defendant's  answer  were  untrue 
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with  the  exception  of  the  averment  therein 
denying  that  a  certificate  of  title  to  the  land 
in  question  had  been  tendered  by  the  plaintiff 
to  the  defendant  at  any  time ;  and  In  respect 
to  that  matter  the  court  found  that  no  cer- 
tificate of  title  had  been  tendered  by  the 
plaintiff  to  the  defendant,  and  that  none  such 
had  been  demanded  of  him,  and  that  the  de- 
fendant, at  the  time  of  his  refusal  to  accept 
the  plaintiffs  tendered  deed  and  to  pay  the 
balance  of  the  purchase  price,  had  made  no 
objection  to  the  form  or  mode  of  such  tender. 
As  conclusions  of  law  based  upon  said  find- 
ings the  trial  court  held  that  the  plaintiff 
was  entitled  to  recover  the  amount  remain- 
ing due  upon  said  agreement,  together  with 
certain  other  amounts  expended  for  taxes 
and  attorneys'  fees,  and  that  said  plaintiff 
was  entitled  to  a  lien  upon  the  premises 
covered  by  said  agreement  for  the  payment 
of  said  sums,  and  to  have  such  lien  foreclosed 
and  the  amount  of  Its  said  Judgment  realized 
by  the  sale  of  the  premises. 

From  the  Judgment  rendered  and  entered 
in  accordance  with  these  findings  of  fact 
and  conclusions  of  law  the  defendant  has 
prosecuted  this  appeal. 

[1]  The  first  contention  of  the  appellant  Is 
that  the  plaintiff  was  not  entitled  to  maintain 
this  action  or  to  the  relief  sought  and  given 
therein,  for  the  reason  that  at  the  time  of  Its 
tender  of  a  deed  to  the  premises  In  question 
It  had  not  also  tendered  to  the  defendant 
the  certificate  of  title  provided  for  In  said 
agreement  There  are  several  answers  to 
this  contention;  the  first  and  all-sufficient 
one  being  that  the  defendant  having,  prior 
to  the  plaintiff's  tender  of  a  deed  to  the  prem- 
ises, repudiated  the  transaction  and  attempt- 
ed to  rescind  said  contract,  it  was  no  longer 
necessary  for  the  plaintiff  to  tender  the  de- 
fendant a  deed,  and,  for  a  like  reason,  It  was 
unnecessary  to  make  a  tender  of  a  certificate 
of  title  to  said  premises.  Ocean  Shore  De- 
velopment Co.  v.  Hammond,  175  Pac.  706; 
Ehrhart  v.  Mahony,  170  Cal  148,  148  Pac. 
934. 

[2]  The  appellant's  next  contention  is  that 
the  evidence  in  the  case  is  insufficient  to  Justi- 
fy the  decision  of  the  trial  court  to  the  effect 
that  the  defendant  was  not  entitled  to  re- 
scind, and  that  he  did  not  In  fact  rescind,  the 
agreement  which  formed  the  basis  of  the 
plaintiff's  cause  of  action.  An  examination 
of  the  record,  however,  satisfies  us  that  there 
is  ample  evidence  to  sustain  the  findings  and 
conclusions  of  the  trial  court  upon  this  sub- 
ject and  that,  the  testimony  in  regard  thereto 
being  In  substantial  conflict,  the  determina- 
tion of  this  issue  against  the  defendant  will 
not  be  disturbed  upon  appeal. 

Judgment  affirmed. 
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We  concur: 
GAN,  J. 


WASTE,  P.  X;  KERRI- 


MONDINE  et  aL  v.  LABAIG  et  al.  (Civ. 

3158.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion  1,  California.  Dec.  13,  1919.) 

1.  Advbbsc  possession  «=»110(4)— Allega- 
tion OF  OWNERSHIP  IN  FEE  PRESENTS  QUES- 
TION OF  ADVERSE  POSSESSION. 

Allegation  of  plaintiffs'  ownership,  in  fee  of 
property  held  to  present  question  whether  plain- 
tiffs acquired  title  to  property  by  adverse  pos- 
session. 

2.  Adverse  possession  *=»117— Finding  of 
ownership  in  fee  disposes  of  defense  of 
adverse  possession. 

Finding  that  plaintiffs  are  owners  in  fee  of 
property  held  to  dispose  of  question  of  wheth- 
er plaintiffs  acquired  title  to  such  property  by 
advene  possession. 

3.  Trial  <8=5>391— Allegation  admitted  rt 
answer  treated  as  found. 

An  allegation  admitted  by  answer  must  be 
treated  as  found. 

4.  Appeal  and  error  c$=»1052(6)— Admission 
of  deed  harmless  where  deed  found 

VOID. 

In  an  action  to  quiet  title  admission  of  evi- 
dence of  tax  deed,  if  error,  was  harmless,  where 
court  found  that  deed  was  void  and  of  no  effect. 

5.  Adverse  possession  ej=>78  —  Decree  of 

DISTRIBUTION  ADMISSIBLE  TO  SHOW  CLAIM 
OF  TITLE  POUNDED  ON  WRITTEN  INSTRUMENT. 

In  an  action  to  quiet  title,  where  plaintiffs 
claimed  as  devisees  of  tax  sale  purchaser  and 
also  as  holders  of  title  acquired  by  adverse  pos- 
session under  Code  Civ.  Proa  |  328,  decree  of 
distribution  of  the  estate  of  the  tax  sale  pur- 
chaser was  admissible  in  evidence,  notwithstand- 
ing finding  that  tax  deed  was  void,  on  issue  of 
adverse  possession,  to  show  that  plaintiffs'  claim 
of  title  was  founded  upon  a  written  instrument, 
under  such  statute. 

6.  Appeal  and  error  «=> 1066(4)— Exclusion 
of  evidence  in  action  to  quiet  title 
harmless  in  view  of  vebdict. 

In  an  action  to  quiet  title,  where  plaintiffs 
claimed  as  devisees  of  tax  sale  purchaser,  and 
also  as  holders  of  title  acquired  by  adverse  pos- 
session, exclusion  of  testimony  as  to  conversa- 
tion between  defendant  and  tax  sale  purchaser, 
whereby  it  was  agreed  that  such  purchaser  was 
to  pay  taxes,  if  error,  was  harmless,  where  tax 
deed  was  held  to  be  void,  and  plaintiffs  were 
found  to  have  acquired  title  by  adverse  posses- 
sion, since  such  agreement '  as  to  payment  of 
taxes  could  not  bar  plaintiffs'  right  to  acquire 
title  by  adverse  possession  after  tax  sale  pur- 
chaser's death. 

7.  Trial  «=>377(2)— Reopening  of  case  for 
additional  testimony  not  error. 

Court  did  not  err  in  reopening  case  to  hear 
further  testimony,  after  it  had  announced  judg- 
ment in  favor  of  defendants,  and  thereafter  or- 
dering judgment  for  plaintiffs,  where  defendants 
were  offered,  and  availed  themselves  of,  the  op- 
portunity to  introduce  additional  testimony. 
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8.  ADVEBSE  P08SE88I0N  «3=44— CONTINUITY  OF 
POSSESSION  NOT  BBOKEN  BY  OCCASIONAL  VA- 
CANCY FOB  WANT  OF  TENANTS. 
Plaintiffs  claiming  property  under  decree  of 
distribution  for  12  years,  paying  all  taxes  and 
assessments  upon  property  during  such  time, 
and  occupying  premises  through  tenants,  ac- 
quired title  by  adverse  possession,  under  Code 
Civ.  Proc.  {  828,  notwithstanding  that  premises 
were  at  times  vacant  for  want  of  a  tenant ;  such 
vacancy  not  destroying  plaintiffs'  continuity  of 
possession. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Charles  Monroe,  Judge. 

Action  by  Clemence  Mondlne  and  others 
against  Martin  Labulg  and  another.  Judg- 
ment for  plaintiffs,  and  defendants  appeal. 
Affirmed. 

Tanner,  Odell  &  Taft,  of  Los  Angeles,  for 
appellants. 

George  J.  Denis,  of  Los  Angeles,  for  re- 
spondents. 

WOOD,  Judge  pro  tern.  The  complaint  In 
this  action  is  in  the  ordinary  form  to  quiet 
title.  The  defendants  in  their  answer  assert 
ownership  of  an  undivided  one-half  of  the 
property,  and  by  way  of  cross-complaint  they 
demand  a  partition  thereof,  or,  if  the  same 
cannot  be  had  without  material  injury,  then 
that  it  be  sold  and  that  the  proceeds  be  di- 
vided ;  they  also  ask  for  an  accounting  of  the 
rents  collected  by  plaintiffs.  Plaintiffs  had 
Judgment,  and  defendants  appeal. 

The  property  was  at  one  time  owned  by 
the  defendant  Labalg  and  one  Bertrand 
Payot  as  cotenants.  In  1902  the  premises 
were  sold  for  a  delinquent  street  assessment, 
and  Payot  became  the  purchaser  at  such 
sale  and  received  the  tax  deed  therefor. 
The  trial  court  expressly  found,  however, 
that  this  deed  was  void  and  of  no  effect 
By  his  last  will  Payot,  assuming  apparently 
that  he  owned  the  whole  property,  devised 
the  same  to  plaintiffs,  and  it  was  so  dis- 
tributed in  the  decree  of  distribution  in  the 
estate  of  Payot  in  March,  1905. 

[1,2]  In  their  answer  to  the  cross-com- 
plaint, plaintiffs,  in  attempting  to  allege 
ownership  by  occupancy  and  adverse  posses- 
sion, allege  that  such  possession  was  "under 
claim  of  right,"  instead  of  "under  claim  of 
title."  Appellants  contend  that  the  com- 
plaint was  insufficient  to  present  the  ques- 
tion of  adverse  possession.  The  action,  how- 
ever, was  heard  in  the  superior  court  upon 
the  assumption  that  the  issue  was  properly 
presented,  and  the  findings  follow  the  lan- 
guage of  the  complaint.  The  complaint  al- 
leges, and  the  findings  also  declare,  that  the 
plaintiffs  are  the  owners  in  fee  of  the  prop- 
erty, etc.  This  was  sufficient  to  present  and 
dispose  of  the  question  of  title  by  adverse 
possession.  Jordan  v.  Beale,  172  Cal.  227, 
155  Pac.  990. 


[S]  Complaint  is  made  that  the  finding 
"that  the  allegations  of  the  cross-complaint 
herein  are  untrue,  except  as  otherwise  found 
to  be  true,"  is  too  Indefinite  to  support  the 
Judgment.  There  are,  however,  specific  find- 
ings upon  all  the  issues  raised  by  the  plead- 
ings, including  the  cross-complaint  and  an- 
swer thereto,  which  are  sufficient,  and  which 
amply  support  the  Judgment  The  allega- 
tion of  the  cross-complaint  as  to  the  collec- 
tion of  rents  by  plaintiffs,  on  which  the  de- 
fendants and  cross-complainants  sought  an 
accounting,  was  admitted  by  the  answer 
thereto,  and  must  be  treated  as  found.  First 
Nat  Bank  v.  Maxwell,  123  CaL  360,  366,  55 
Pac.  980,  69  Am.  St  Rep.  64;  In  re  Doyle, 
73  Cal.  564,  571,  15  Pac.  125.  Appellants  do 
not  claim  that  they  were  misled  by  the  find- 
ing. In  Fritz  v.  Mills,  170  Cal.  449,  150  Pac. 
375,  the  challenged  finding  was: 

"That  all  the  allegations  of  the  *  *  * 
amended  complaint,  In  so  far  as  such  allega- 
tions are  controverted  by  the  answer  of  the  de- 
fendants thereto,'  are  untrue." 

The  other  findings  in  the  case  being  clear- 
ly sufficient  the  court  declined  to  reverse  the 
case,  "because  of  the  absence  of  valid  find- 
ings." 

[4]  It  is  claimed  that  the  court  erred  in 
admitting  the  tax  deed  in  evidence.  As  the 
findings  declare  that  this  deed  was  void  and 
of  no  effect,  we  are  unable  to  perceive  any 
injury  to  appellants. 

[S]  It  was  proper  to  admit  in  evidence  the 
decree  of  distribution  in  the  estate  of  Payot 
There  is  no  claim  made  by  plaintiffs,  as  con- 
tended by  appellants,  that  the  effect  of  it 
was  to  divest  them  of  their  title  by  proceed- 
ings In  probate.  It  was  admitted  to  show 
that  the  plaintiff  claimed  title  founded  upon 
a  written  instrument  as  provide  1  in  section 
323  of  the  Code  of  Civil  Procedure. 

[6]  The  wife  of  the  defendant  Labalg  was 
a  witness.  Counsel  offered  to  prove  by  her 
that  Labalg  and  Payot,  In  his  lifetime,  had 
an  oral  agreement  to  the  effect  that  Payot 
should  pay  the  city  taxes  on  the  lot  and 
that  they  were  to  pay  the  county  taxes;  that 
shortly  prior  to  Payot's  death  they  found 
that  the  county  taxes  had  been  paid  by  some 
one,  and  that  they  wrote  to  Payot  that,  if 
he  had  paid  the  taxes,  to  call  and  that  they 
would  pay  their  share.  They  received  no 
response.  Conceding  that  the  agreement 
could  be  proved,  as  stated  by  counsel,  it  could, 
not  bar  plaintiffs  of  the  right  to  acquire  title 
by  adverse  possession  after  Payot's  death. 

[7]  After  the  case  was  submitted,  and  the 
court  had  announced  Judgment  in  favor  of 
defendants,  over  their  objection,  the  court, 
at  the  request  of  plaintiffs,  reopened  the  case 
to  hear  further  testimony.  Thereafter  addi- 
tional evidence  was  received,  and  the  court 
then  ordered  Judgment  for  plaintiffs.  There 
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was  no  error  In  this  action  of  the  court,  as 
the  defendants  were  offered  and  availed 
themselves  of  the  opportunity  to  Introduce 
such  additional  evidence  as  they  desired  the 
court  to  consider. 

The  point  Is  made  that  there  la  no  finding 
that  the  defendant  Law  Credit  Company 
knew  that  Its  codefendant  Labaig  had  been 
given  actual  notice  that  plaintiffs  claimed 
adversely  to  him.  The  Law  Credit  Com- 
pany apparently  appeared  In  the  action  vol- 
untarily, asserting  that  It  was  sued  by  the 
fictitious  name  of  John  Doe.  The  only  evi- 
dence in  the  record  relating  to  its  interest 
in  the  property  is  as  follows: 

"Mr.  Odell:  I  offer  $t grant  deed  of  Mr.  Mar- 
tin Labaig  and  Marie  Labaig  to  Law  Credit 
Company  of  an  undivided  one-fourth  interest. 

"The  Court:  "That  will  be  Exhibit  1." 

Assuming  that  the  deed  related  to  the 
property  involved  in  this  action,  it  does  not 
appear  that  it  was  ever  recorded,  or  that  it 
was  executed  until  years  after  plaintiffs  had 
perfected  their  title  by  adverse  possession. 
The  grantee  never  asserted  any  claim  to  the 
property  until  the  filing  of  the  cross-com- 
plaint in  this  action.  The  court  found  that 
neither  defendant  had  any  right,  title,  In- 
terest, or  estate  in  the  property.  That  was 
sufficient,  taken  in  connection  with  the  other 
findings,  to  support  the  judgment  against 
the  defendant  Law  Credit  Company. 

It]  It  Is  claimed  that  the  evidence  is  insuf- 
ficient to  sustain  the  findings  relating  to  ad- 
verse possession.  It  appears  from  such  evi- 
dence that  the  property  is  a  vacant  single 
lot  in  the  city  of  Los  Angeles;  that  in  the 
fall  of  1905  the  plaintiffs  told  the  wife  of 
the  defendant  Labaig  that  they  claimed  the 
entire  property.  She  wrote  to  Labaig,  who 
was  away  at  the  time  at  his  ranch,  that  they 
had  been  to  see  him,  and  of  the  object  of 
their  visit.  Upon  his  return  home  a  few 
weeks  later  he  called  at  the  home  of  plain- 
tiffs, and  was  informed  by  Pierre  Echardies 
that  the  lot  had  been  given  to  them  by  Payot 
and  that  they  were  going  to  uphold  their 
rights.  At  that  time  Labaig  said  "that  he 
had  some  good  lawyers  and  that  he  would 
see  who  had  rights."  Plaintiffs  paid  all 
taxes  and  assessments  upon  the  property 
from  the  decree  of  distribution  to  the  time 
of  the  trial,  in  all  about  12  consecutive 
years.  In  1906,  in  order  to  obtain  an  income 
from  the  place  they  moved  a  house  upon  the 
lot.  They  continuously  from  that  time  oc- 
cupied the  premises,  not  in  person,  but 
through  their  tenants,  collecting  all  the  rents 
and  retaining  them  for  themselves,  claiming 
to  own  the  property  under  the  decree  of  dis- 
tribution adversely  to  all  the  world,  and  no 
one  ever  disputed  their  claim.  The  defend- 
ant Labaig  was  a  witness  upon  the  trial,  and 
while  he  denied  that  he  had  ever  had  a  con- 


versation with  the  plaintiffs  about  the  prop- 
erty, yet  he  did  not  deny  that  his  own  wife 
had  Informed  him  of  plaintiffs'  visit  to  his 
home  and  of  their  claim  of  ownership.  The 
wife,  however,  endeavored  as  a  witness  to 
fix  this  visit  at  a  period  a  little  less  than 
5  years  before  the  commencement  of  the  ac- 
tion. Labaig,  as  a  witness,  did  not  deny  that 
be  knew  that  the  Improvements  had  been 
made  upon  the  lot,  and  that  plaintiffs  dur- 
ing all  the  years  thereafter  bad  continuously 
exercised  dominion  and  control  over  the  prop- 
erty, asserting  claim  of  ownership  and  title 
adverse  to  him  and  the  world.  There  may 
be  some  uncertainty  in  the  evidence  as  to 
whether  upon  occasions  a  loss  of  Income 
was  caused  by  the  failure  of  the  tenants  to 
pay  their  rent,  or  for  want  of  a  tenant ;  but, 
assuming  that  it  was  for  the  latter  cause, 
that  would  not  destroy  plaintiffs'  continuity 
of  possession.  As  was  said  in  Montgomery 
3c  Mullen  Lumber  Co.  v.  Qulmby,  164  Cal. 
250,  128  Pac.  402: 

"It  is  not  essential  to  such  continuity,  in  every 
case,  that  there  shall  be  a  continuous  personal 
presence  on  the  lot  of  some  person  holding  for 
the  adverse  claimant.  It  is  enough,  under  the 
Code,  that  it  is  devoted  to  the  'ordinary  use  of 
the  occupant'  where  die  possession  is  under 
color  of  title  as  it  is  here." 

The  evidence  is  adequate  to  support  the 
findings. 
The  judgment  is  affirmed. 

We  concur:  WASTE,  P.  J.;  KERRI- 
GAN, J. 


MERCANTILE  TRUST  CO.  OF  SAN  FRAN- 
CISCO v.  STOCKTON  TERMINAL  & 
E.  R  CO.  et  aL  (Civ.  2008.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.  Dec.  3,  1919.) 

Pasties  «=»43— Demurrer  filed,  without 
leave,  by  stockholder  claiming  bight 
to  appeab  as  person  sued  by  fictitious 
name  in  mortgage  foreclosure  against 
corporation  is  properly  stricken  from 

FILES. 

In  a  mortgage  foreclosure  action  against 
a  corporation  designated  by  its  true  name, 
where  in  several  persona  whose  true  names 
were  alleged  to  be  unknown  were  designated 
in  the  complaint  by  fictitious  names  under 
Code  Civ.  Proc.  f  474,  a  stockholder  claiming 
to  be  one  of  the  persona  intended  to  be  sued, 
though  he  was  not  served  with  summons,  had 
no  right  to  appear  by  filing  a.  demurrer  with- 
out leave  of  court  and  against  plaintiffs  wishes, 
and  the  demurrer  was  properly  stricken  from 
the  files  on  plaintiff's  motion  before  entry  of 
judgment  against  the  corporation,  the  only  de- 
fendant served. 
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Appeal  from  Superior  Court,  San  Joaquin 
County;  J.  A.  Plummer,  Judge. 

Action  by  the  Mercantile  Trust  Company 
of  San  Francisco  against  the  Stockton  Ter- 
minal &  Eastern  Railroad  Company  and  oth- 
ers to  foreclose  a  mortgage.  From  a  judg- 
ment of  foreclosure,  the  defendant  J.  A 
Nesbitt  appeals,  and  plaintiff  moved  to  dis- 
miss the  appeal.   Judgment  affirmed. 

A.  H.  Carpenter,  of  Stockton,  for  appel- 
lant. 

Morrison,  Dunne  &  Brobeck,  of  San  Fran- 
cisco, and  T.  S.  Louttlt,  of  Stockton,  for  re- 
spondent 

ELLISON,  Presiding  Judge  pro  tern.  This 
action  was  brought  to  obtain  a  decree  of 
foreclosure  of  a  mortgage  executed  by  the 
defendant  Stockton  Terminal  &  Eastern 
Railway  Company  to  the  plaintiff  to  secure 
an  Issue  of  bonds  of  said  railway  company. 

The  defendant  Stockton  Terminal  &  East- 
ern Railway  Company  was  the  only  defend- 
ant designated  in  the  complaint  by  Its  true 
name,  and  was  the  only  defendant  ever  serv- 
ed with  summons.  Several  persons  were  des- 
ignated In  the  caption  of  the  complaint  and 
also  In  the  body  thereof  as  First  Doe,  Second 
Doe,  and  so  forth,  and  as  to  these  It  was 
alleged  that  their  true  names  were  unknown 
to  the  plaintiff,  and  it  prayed  that  when 
their  names  were  ascertained  the  complaint 
might  be  amended  by  Inserting  their  true 
names  In  lieu  of  sold  fictitious  names. 

Before  the  trial  of  the  action,  and  without 
any  service  of  .summons  on  him  as  one  of 
the  defendants  whose  true  name  was  un- 
known and  who  was  sued  by  a  fictitious 
name,  and  without  any  service  at  all  of  pro- 
cess upon  him,  one  J.  A.  Nesbitt  filed  a  de- 
murrer to  the  complaint  in  the  words  and 
figures  as  follows,  to  wit  (after  the  title  of 
the  court  and  cause): 

"Comes  now  J.  A.  Nesbitt,  one  of  the  stock- 
holders of  the  defendant  Stockton  Terminal  & 
Eastern  Railway  Company,  and  as  the  defend- 
ant First  Doe  mentioned  and  referred  to  in 
the  plaintiff's  complaint  in  this  action,  and  de- 
murs to  the  plaintiff's  said  complaint  on  file 
herein  on  the  ground  that  the  facts  therein 
stated  are  not  sufficient  to  constitute  a  cause 
of  action  or  to  entitle  plaintiff  to  any  relief 
whatever,  wherefore  said  defendant  prays 
judgment  on  this,  his  demurrer." 

Thereafter  the  plaintiff  moved  the  court  to 
strike  said  demurrer  from  the  flies,  which 
motion  was  granted. 

Mr.  Nesbitt  appeals  from  the  judgment  of 
foreclosure  rendered  in  this  action,  and 
claims  that  the  court  erred  in  striking  his 
demurrer  from  the  files.  The  only  point 
raised  in  his  appeal  is  the  correctness  of  the 
court's  ruling  in  this  matter. 

[11  Section  474  of  the  Code  of  Civil  Proce- 
dure provides: 


"When  the  plaintiff  Is  ignorant  of  the  name 
of  a  defendant,  he  must  state  that  fact  in  the 
complaint,  and  such  defendant  may  be  designat- 
ed in  any  pleading  or  proceeding  by  any  name, 
and  when  his  true  name  is  discovered,  the 
pleading  or  proceeding  must  be  amended  ac- 
cordingly." 

The  purpose  of  this  section  Is  obvious  from 
the  reading.  Cases  may  arise  and  do  arise 
where  the,  plaintiff  has  in  mind  a  person  he 
deems  a  proper  or  necessary  party  defend- 
ant, but  of  whose  true  name  he  is  Ignorant. 
In  such  case  he  may  bring  his  suit,  alleging 
the  fact  of  his  Ignorance  of  the  true  name 
of  the  party,  and  designating  him  by  any 
name,  and  when  his  true  name  is  ascertained 
amend  his  pleading  by  inserting  it  therein, 
but  It  must  be  a  genuine  case  of  ignorance  of 
the  true  name  of  the  party.  _ 

The  plaintiff's  Ignorance  of  the  true  name 
of  the  defendant  must  be  real,  and  not  feign- 
ed.  It  must  not  be  willful  ignorance,  or  such 
as  might  be  removed  by  some  inquiry  or  re- 
sort to  information  easily  accessible.  Ros- 
encrantz  v.  Rogers,  40  CaL  491. 

It  is  true,  as  stated  by  counsel  for  re- 
spondent, that  a  litigant  has  a  right  to  select 
the  persons  whom  he  desires  be  made  de- 
fendants In  the  action. 

It  must  be  apparent  that,  If  the  plaintiff 
has  not  in  some  way  made  Mr.  Nesbitt  a  par- 
ty to  the  action,  he  had  no  right  to  appear 
therein  by  demurrer.  He  was  not  by  name 
a  party  to  the  suit,  and  he  was  not  served 
as  one  of  those  sued  by  a  fictitious  name. 
It  was  for  the  plaintiff  to  make  known  in 
some  way  the  real  persons  whom  he  desired 
as  defendants  and  whom  he  sued  by  ficti- 
tious names.  This  he  can  do  by  a  service  of 
summons  on  the  person,  stating  that  he  was 
the  person  sued  as  John  Doe,  or  by  recog- 
nizing such  person  as  a  proper  party  litigant 
if  he  appeared  without  service  of  summons. 

The  plaintiff  did  neither  of  these  things 
In  this  case.  That  the  plaintiff  did  not  sue 
Mr.  Nesbitt  under  a  fictitious  name  Is  appar- 
ent from  the  record  In  the  case.  Bis  name, 
as  stated,  nowhere  appears  in  the  complaint. 
That  he  was  not  Intended  to  be  made  a  par- 
ty to  the  action  sued  by  the  fictitious  name 
of  First  Doe  finds  support  In  the  fact  that 
he  did  not  have  any  summons  served  upon 
him,  and  by  the  affirmative  act  of  the  plain- 
tiff In  that,  after  he  had  appeared  in  the 
action,  the  plaintiff  made  his  motion  to  have 
his  demurrer  stricken  from  the  files.  If  he 
were  the  person  intended  to  be  designated 
in  the  .complaint  as  First  Doe,  and  if  the 
plaintiff  had  selected  him  as  one  of  the 
persons  he  was  suing,  he  would  not  have 
moved  to  have  him  dismissed  from  the  action. 
His  voluntary  appearance  would  have  been 
to  the  benefit  of  the  plaintiff  if  he  desired 
him  as  a  defendant,  in  that  by  so  doing  It 
saved  him  the  trouble  and  expense  of  get- 
ting service  upon  him. 
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It  would  be  a  novel  proposition  that  In  an 
action  wherein  certain  fictitious  names  are 
stated,  with  the  further  allegation  that  their 
true  names  are  unknown,  any  person  in  the 
county  could,  without  service  upon  him,  de- 
cide for  himself  that  he  was  the  person  in- 
tended to  be  sued  and  make  his  appearance 
in  the  case  against  the  wishes  of  the  plaintiff. 

Mr.  Nesbltt  had  no  more  right  to  assume 
that  he  had  been  sued  as  First  Doe  than  any 
other  stockholder  of  the  company,  or  any 
other  resident  of  San  Joaquin  county;  hi 
other  words,  it  was  for  the  plaintiff  to  desig- 
nate by  the  service  of  summons  whom  he 
intended  to  sue  under  the  fictitious  name  of 
First  Doe,  and  not  for  any  and  every  person 
in  the  county  to  decide  for  himself  whether 
he  was  the  person  Intended. 

The  case  of  Dietrich  v.  Steam  Dredge  Co., 
14  Mont.  261,  86  Pac.  81,  throws  much  light 
on  the  matter  in  review.  It  appears  from 
the  statement  of  the  case  that  in  Montana 
there  is  nn  act  of  the  Legislature  providing 
for  an  action  in  rem  against  a  boat  to  re- 
cover for  work  and  labor  done  upon  and 
with  the  same.  The  act  provides  that  any 
person,  master,  agent,  clerk,  or  consignee,  or 
other  person  interested  in  the  boat  may  ap- 
pear by  himself,  as  agent  or  attorney  for  the 
defendant  and  conduct  the  defense  of  the 
suit.  Within  the  time  allowed  by  law  to  file 
an  answer  or  demurrer,  the  Commercial  Na- 
tional Bank  filed  a  demurrer  to  the  com- 
plaint. The  default  of  the  boat  was  entered 
and  Judgment  rendered  the  plaintiff  for  the 
amount  sued  for.  At  no  stage  of  the  pro- 
ceeding did  the  court  pass  upon  the  demur- 
rer of  the  Commercial  National  Bank.  It 
simply  ignored  it  From  this  Judgment  the 
Commercial  National  Bank  appealed.  The 
Supreme  Court  of  Montana  decided  that  the 
bank  never  became  a  party  to  the  suit,  and 
In  discussing  the  matter  used  the  following 
pertinent  language: 

"It  [the  bank]  was  not  a  party  when  the  com- 
plaint was  filed  and  the  summons  Issued,  it 
did  not  become  a  party  by  Intervening,  as  per- 
mitted by  Code  Civ.  Proc.  §  24.  It  was  not 
brought  into  the  case  by  the  court  in  pursuance 
to  Id.  f  26,  nor  by  the  provisions  of  Id.  §  27. 
If  the  bank  ever  became  a  party  in  this  case, 
it  became  so  simply  by  filing  the  demurrer,  but 
,  we  do  not  understand  what  authority  it  had  to 
file  that  alleged  pleading.  The  person  who  may 
demur  to  a  complaint  is  the  defendant.  Id.  | 
87.  The  bank  was  not  a  defendant.  Indeed, 
the  bank  neither  is  now,  or  ever  was,  a  plain- 
tiff or  a  defendant  or  an  intervener.  It  is  an 
outsider,  as  to  this  case.  It  may  be  conceded 
in  this  discussion  that  the  facts  were  such 
that  the  bank  could  have  become  an  intervener 
by  properly  proceeding  in  time  under  the  pro- 
visions of  Id.  J  24.  That  section  (24)  is  as 
follows:  'Any  person  may,  before  the  trial, 
intervene  in  an  action  or  proceeding,  who 
has  an  interest  in  the  matter  of  litigation  in 
the  success  of  either  of  the  parties,  or  an  in- 
terest against  both.    An  intervention  takes 


place  when  a  third  person  is  permitted  to  be- 
come a  party  to  an  action,  or  proceeding  be- ' 
tween  other  persons,  either  by  joining  the 
plaintiff  in  claiming  what  is  sought  by  the  com- 
plaint,.or  by  uniting  with  the  defendant  in  re- 
sisting the  claims  of  the  plaintiff,  or  by  demand- 
ing anything  adversely  to  both  plaintiff  and 
defendant,  and  is  made  by  complaint,  setting 
forth  the  grounds  upon  which  the  intervention 
rests,  filed  by  leave  of  the  court,  and  served 
upon  the  parties  to  the  action  or  proceeding 
who  have  not  appeared,  and  upon  the  attorneys 
of  the  parties  who  have  appeared,  who  may 
answer  or  demur  to  it  as  if  it  were  an  original 
complaint.'  It  is  observed  that  this  statute 
provides  how  a  person  may  come  into  a  case 
who  has  an  interest  in  the  litigation,  or  in 
the  success  of  either  of  the  parties,  or  against 
both.  He  may  not  come  In  of  his  own  motion 
or  'of  course.'  He  must  make  a  showing  by 
complaint.  He  must  have  leave  of  court  to  file 
the  complaint.  That  pleading  must  be  served 
upon  the  other  parties,  who  may  answer  or  de- 
mur; and  the  court  most  determine  whether 
a  proposed  intervener  may  come  into  the  case. 
But  this  bank  ignored  all  the  rules  of  practice 
and  statute.  Being  an  outsider  and  stranger 
to  the  suit  as  commenced,  it  never  asked  leave 
of  court  to  came  into  the  case.  It  never  pre- 
sented any  complaint  to  which  the  parties  al- 
ready in  could  have  demurred  or  answered.  It 
never  gave  the  court  opportunity  to  determine 
whether  it  had  a  right  to  intervene.  But  it 
steps  into  the  case  with  its  demurrer,  and  says 
that  it  has  an  interest  in  the  litigation;  and 
this  statement,  by  itself,  it  determines  for  it- 
self, in  its  own  favor.  It  comes  into  the  case  'of 
course,'  and  upon  its  own  motion,  and  without 
leave.  It  is  clear  that  section  24  provides  that 
the  court,  and  not  the  intervener,  determines  all 
these  matters.  Under  these  views,  we  are  of 
opinion  that  the  district  court  committed  no 
error  when  it  simply  disregarded  the  demurrer 
filed  by  the  bank,  and  entered  Judgment  for 
plaintiff." 

The  argument  above  quoted  leaves  noth- 
ing to  be  added. 

If  it  were  true  that  Mr.  Nesbltt  as  a  stock- 
holder of  the  defendant  corporation  had  an 
Interest  which  he  felt  It  was  his  duty  to 
protect  by  becoming  a  party  to  the  suit,  the 
law  pointed  out  the  method  for  htm  to  pur- 
sue. He  could  have  asked  leave  of  the  court 
to  file  a  petition  in  intervention,  and  then, 
as  stated  above,  the  court,  and  not  Mr.  Nes- 
bltt, would  have  passed  upon  the  question 
of  whether  he  had  such  an  Interest  in  the 
suit  and  In  the  litigation  as  made  it  proper 
for  him  to  become  a  party  thereto. 

In  Wnymire  v.  San  Francisco  Railway 
Co.,  112  Cal.  046,  44  Pac  1086,  It  is  said : 

"If  the  corporation  refused  to  answer  the 
foreclosure  complaint,  or,  having  properly  and 
fully  answered,  probably  would  not  prosecute 
the  defense  in  good  faith,  then,  upon  a  proper 
application  to  the  court,  the  stockholders,  would 
have  been  permitted  to  intervene,  and  to  plead 
and  prove  all  material  facts  alleged  in  their 
complaint  in  this  action,  and  also  to  cause  the 
necessary  parties  to  be  brought  in." 
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As  to  Mr.  Nesbitt's  point  that,  "It  Is  irreg- 
ular to  enter  judgment  against  a  defendant 
In  whose  behalf  a  demurrer  has  been  filed 
without  disposing  of  the  demurrer,  and  a 
Judgment  so  entered  will  be  reversed  on  ap- 
peal," It  may  be  said  that  in  all  the  cases 
cited  by  him  bearing  thereon  it  appears  the 
defendants  who  had  filed-  demurrers  were 
defendants,  parties  to  the  suit,  and  properly 
before  the  court  Mr.  Nesbltt  was  not  a  de- 
fendant, was  not  a  party  to  the  suit,  and 
was  not  properly  before  the  court.  It  Is  a 
defendant's  demurrer  that  must  be  disposed 
of  before  a  judgment  can  properly  be  enter- 
ed, but  not  a  paper  filed  by  a  stranger  to 
the  litigation.  It  may  be  added  that  the  so- 
called  demurrer  wbb  properly  disposed  of  in 
this  case  before  the  entry  of  judgment 

The  court  committed  no  error  In  striking 
the  demurrer  of  Mr.  Nesbltt  from  the  flies. 
This  disposes  of  the  case  upon  its  merits, 
and  an  order  will  be  entered  affirming  the 
Judgment 

A  motion  has  also  been  made  by  the  re- 
spondent to  dismiss  the  appeal,  but  as  the 
case  has  been  disposed  of  upon  other  grounds, 
it  is  not  necessary  to  pass  upon  the  motion. 

We  concur:  HART,  J.;  BURNETT,  J. 


FULLEBTON  SAVINGS  BANK  v.  DES 
ORANGES  et  at    (Civ.  2900.) 

(District  Court  of  Appeal,  Second  District  Di- 
vision 1,  California.  Dec.  6,  1919.  Hear- 
ing Denied  by  Supreme  Court  Feb.  2,  1920.) 

1.  Mortgages  es=>290— Lien  attaches  in  in- 
verse ORDER  OF  ALIENATION  OF  MORTGAGED 
PROPERTY  ON  FORECLOSURE. 

Where  an  owner  conveys  mortgaged  lands 
in  different  tracts  and  at  different  times,  the 
lien  attaches  in  -inverse  order  of  alienation,  in 
which  order  the  tract  so  conveyed  must  be  sold 
in  satisfaction  of  the  lien. 

2.  Mortgages  «=>290— Land  retained  by 
mortgagor  selling  land  to  be  sold  first 
to  satisfy  lien. 

Where  an  owner  of  several  tracts  of  land, 
which  are  subject  to  mortgage,  sells  some  of 
them,  that  portion  which  he  retains,  as  be- 
tween himself  and  mortgagee,  is  chargeable  with 
payment  of  the  mortgage  debts  before  recourse 
can  be  had  to  a  sale  of  other  tracts  so  granted. 

3.  Mortgages  «=290— Vendee  or  part  of 

MORTGAGED  PROPERTY  MUST  PAY  VALUE  TO 
COMPEL  SALE  FIRST  OF  MORTGAGOR'S  PROP- 
ERTY. 

In  order  to  entitle  a  purchaser  of  part  of 
mortgaged  land  to  insist  that  some  other  por- 
tion shall  be  sold  to  satisfy  the  mortgage  before 
recourse  is  had  to  his  portion  according  to  the 
rule  of  subjection  of  parcels  in  the  inverse  or- 
der of  alienation,  it  is  necessary  that  be  should 
have  paid  value  for  his  purchase. 


4.  Mortgages  <s=>288—  Order  of  sale  oar  dif- 
ferent PARCELS  TRANSFERRED  BY  MORTGA- 
GOR SIMULTANEOUSLY. 

In  the  case  of  the  conveyance  by  the  mort- 
gagor of  all  the  mortgaged  property  to  different 
purchasers  at  the  same  time,  their  equities  must 
be  regarded  as  equal,  and  each  must  contribute 
ratably  to  the  discharge  of  the  common  burden, 

6.  Life  estates  «=»24— Equities  of  remain- 
dermen AS  TO  LIFE  TENANT'S  MORTGAGE  NOT 
AFFECTED  BY  ASSISTANCE  BY  ONE  REMAIN- 
DERMAN OF  LIFE  TENANT  IN  MAKING  MORT- 
GAGE. 

Where  life  tenant  appeared  of  record  as  the 
owner  in  fee,  executed  a  mortgage  on  the  prop- 
erty, and  was  assisted  in  so  doing  by  one  of 
two  remaindermen  who' in  good  faith  believed 
the  life  tenant  to  have  title  in  fee,  and  such 
mortgage  was  executed  without  the  knowledge 
of  the  other  remainderman,  on  foreclosure  of 
the  mortgage  after  the  death  of  the  life  tenant 
the  equities  of  the  two  remaindermen  must  be 
held  equal,  and  each  should  equally  bear  the 
common  burden. 

Appeal  from  Superior  Court,  Orange  Coun- 
ty; W.  H.  Thomas,  Judge. 

Action  by  the  Fuller-ton  Savings  Bank 
against  Josephine  Des  Granges  and  others. 
Decree  for  plaintiff,  and  certain  defendants 
appeal  Modified  and  affirmed. 

Meserve  &  Meserve  and  Paul  H,  McTher- 
rin,  all  of  Los  Angeles  (E.  J.  Marks,  of  Ful- 
lerton,  of  counsel),  for  appellant  Otto  Des 
Granges. 

Samuel  H.  French,  of  Los  Angeles,  for  re- 
spondent John  C.  Des  Granges. 

Head  &  Marks,  of  Fullerton,  for  respond- 
ent Fullcrton  Savings  Bank. 

SHAW,  J.  Plaintiff  brought  this  action  to 
foreclose  a  mortgage  executed  on  May  11, 
1911,  by  defendant  Josephine  Des  Granges  to 
secure  the  payment  of  her  note  of  like  date 
for  $7,500.  Upon  a  statement  that  Otto  Des 
Granges  and  John  C.  Des  Granges  had,  or 
claimed  to  have,  an  interest  in  the  property, 
which,  however,  as  alleged,  was  subject  to 
the  mortgage,  they  were  Joined  as  parties  de- 
fendant Neither  Josephine  nor  Otto  demur- 
red or  answered  the  complaint  and  judgment 
by  default  was  entered  In  favor  of  the  plain- 
tiff against  them.  With  bis  answer,  which 
constituted  no  defense  to  the  plaintiffs  right 
to  a  decree  of  foreclosure,  John  C.  Des 
Granges  filed  a  cross-complaint  claiming 
ownership  of  part  of  the  property  and  alleg- 
ing facts  upon  which  he  prayed  that  in  the 
decree  of  foreclosure  It  be  declared  and  ad- 
judged that  the  lands  covered  by  the  mort- 
gage, other  than,  the  portion  thereof  owned 
by  him,  be  first  sold,  and  only  In  case  the 
proceeds  of  such  sale  proved  Inadequate  to 
liquidate  the  amount  found  due  should  re- 
course be  had  to  a  sale  of  that  claimed  by 
him. 


£=3 For  other  cases  see  same  topic  and  KEY-NU  UBER  In  all  Kay-Numbered  Digests  and  Indexes 
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The  court  made  findings  upon  which  it  ren- 
dered the  usual  judgment  and  decree  In  favor 
of  the  plaintiff  for  the  amount  found  due,  in 
addition  to  which  It  ordered,  decreed,  and 
adjudged: 

"That  the  lien  of  said  mortgage  attaches  to 
and  said  mortgage  is  a  lien  upon  the  premises 
therein  (the  complaint)  described  in  the  follow- 
ing order:  (1)  To  and  on  the  southwest  quar- 
ter of  the  north  half  of  the  northeast  quarter 
of  said  section  86,  township  8  south,  range  10 
west,  S.  B.  B.  &  M„"  (tittle  to  which,  subject 
to  the  mortgage,  was  vested  in  Otto).  "(2)  To 
and  on  the  southeast  quarter  of  the  north 
half  of  the  northeast  quarter  of  said  section 
35,  township  3  south,  range  10  west,  S.  B.  B. 
&  M."  (title  to  which,  subject  to  the  mortgage, 
was  vested  in  John). 

"That  the  said  southwest  quarter  of  said 
north  half  of  the  northeast  quarter  of  said  sec- 
tion 35  is  primarily  liable  for  the  amount  of 
the  indebtedness  secured  by  said  mortgage,  and 
that  the  amount  of  the  same  should  be  charged 
thereon  above,  before  and  prior  to  any  liability 
of  the  said  southeast  quarter  of  the  north  half 
of  the  northeast  quarter  of  said  section  there- 
for." 

"It  being  further  decreed  that  at  any  such 
sale  hereunder  the  southwest  quarter  of  th« 
north  half  of  the  northeast  quarter  of  section 
85  of  said  land  be  sold  first,  and  that  the  south- 
east quarter  of  said  north  half  of  the  northeast 
quarter  of  said  section  35  shall  be  only  subject 
to  sale  and  be  sold  only  in  case  the  proceeds 
of  sale  of  the  said  southwest  quarter  of  said 
north  half  of  the  northeast  quarter  of  said  sec- 
tion 35  be  not  sufficient  to  satisfy  the  total 
amount  of  plaintiff's  judgment  hereunder,  and 
then  only  for  any  deficiency  which  there  may 
be  after  applying  all  the  proceeds  of  the  sale 
of  said  southwest  quarter  of  the  north  half  of 
the  northeast  quarter  of  said  section  85  to  the 
satisfaction  of  said  judgment" 

"It  Is  further  ordered,  adjudged,  and  decreed 
that  the  defendant  and  cross-complainant  John 
C.  Des  Granges  havei  judgment  against  and  re- 
cover of  and  from  defendants  Otto  Des  Granges 
and  Josephine  Des  Oranges  his  costs  herein 
expended,  taxed  at  $  ." 

The  appeal  herein  is  by  Otto  Des  Granges 
from  those  parts  of  the  decree  above  quoted, 
the  effect  of  which,  since  the  value  of  his 
land  Is  in  excess  of  the  mortgage  debt,  Is  to 
Impose  upon  the  land  which  be  claims  to  own 
the  entire  burden  of  the  lien,  and  release 
that  of  John  C.  from  any  part  of  the  lien. 

As  grounds  for  reversal,  appellant  Insists: 
First,  that  the  court  erred  in  overruling  his 
demurrer  to  the  cross-complaint  interposed 
upon  the  ground  that  the  facts  alleged  there- 
in were  Insufficient  to  constitute  a  cause  of 
action  against  defendant  Otto  Des  Granges, 
and  that  the  alleged  cause  of  action  therein 
stated  was  not  the  subject  of  a  cross-com- 
plaint herein,  by  reason  of  which  facts  so 
averred  the  court  likewise  erred  in  overruling 
his  objection  to  the  Introduction  of  any  evi- 
dence or  testimony  in  support  of  the  allega- 
tions of  the  cross-complaint  Second,  that 
the  portion  of  the  Judgment  from  which  the 


appeal  is  prosecuted  has  no  support  in  the 
evidence,  findings,  or  admitted  facts. 

Under  our  view  of  the  case,  we  deem  it  un- 
necessary to  consider  the  first  assignment  of 
error  as  ground  for  reversal.  Conceding  the 
rulings  of  the  court  In  overruling  the  de- 
murrer to  the  cross-complaint  and  receiving 
evidence  therender  were  correct,  nevertheless 
we  are  clearly  of  the  opinion  that  the  action 
of  the  court  in  imposing  the  entire  burden  of 
the  lien  upon  that  part  of  the  mortgaged 
land  owned  by  appellant  is  not  justified  by 
the  findings,  the  material  substance  of  which 
is  as  foUows:  Otto  Des  Granges,  Sr.,  died  on 
June  24, 1398,  leaving  his  widow,  the  defend- 
ant Josephine  Des  Granges,  the  two  sons, 
Otto  and  John  C,  and  another  son  and 
daughter.  He  owned  80  acres  of  land  de- 
scribed as  the  north  one-half  of  the  north- 
east quarter  of  section  35,  township  3  south, 
range  10  west,  S.  B.  B.  &  M.,  Orange  county. 
Prior  to  his  death,  to  wit,  on  or  about  June 
11,  1898,  he  conveyed  the  land  to  his  wife, 
Josephine,  by  deed  absolute,  upon  the  under- 
standing that  she  should  have  a  life  es- 
tate therein  and  that  at  her  death  his 
son  Otto,  defendant  herein,  should  have 
the  southwest  quarter  of  the  tract  of  land 
and  John  G.  the  southeast  quarter  thereof; 
the  other  two  children  to  share  the  north 
one-half  of  the  tract  Josephine  Des  Grang- 
es, on  July  2,  1898,  executed  a  grant  deed  to 
each  of  the  four  children,  purporting  to 
convey  to  each  of  them  that  portion  of  the 
tract  of  land  so  left  by  deceased  which  it  was 
understood  each  should  have  upon  the  death 
of  the  mother,  which  deeds  at  the  same  time 
she  delivered  to  John  G,  with  instructions 
to  record  them  at  her  death.  While  Joseph- 
ine Des  Granges  appeared  of  record  as  the 
owner  in  fee  of  the  40  acres  of  land  upon 
which  she  executed  the  mortgage  to  plaintiff, 
her  Interest  in  fact  was  that  of  a  life  tenant 
only,  with  remainder  to  her  sons  Otto  and 
John  C.,  each  of  whom,  by  virtue  of  the  estate 
created  in  her,  as  well  as  by  the  unrecorded 
deeds  executed  by  her  to  each  of  them,  own- 
ed in  severalty,  subject  to  the  life  estate, 
one-half  of  the  tract  The  court  found  that 
in  giving  the  mortgage  she  acted  in  "deroga- 
tion of  the  rights  of  said  defendant  John  C. 
Des  Granges,"  and  "in  excess  of  her  rights 
as  life  tenant  in  said  land,  and  without  the 
knowledge  or  consent  of  said  John  C.  Des 
Granges" ;  "that  said  Otto  Des  Granges  did 
not  participate  in  the  transactions  and  deal- 
ings in  connection  therewith;  that  the  said 
mortgage  was  given  with  the  consent,  but  not 
with  the  connivance  of  said  Otto  Des  Grang- 
es, nor  in  any  part  for  his  use  or  benefit,  nor 
did  said  Otto  Des  Granges  receive  any  part 
of  the  consideration  therefor."  In  addition 
to  this  finding  as  to  Otto's  connection  with 
the  making  of  the  mortgage,  the  court  found' 
that  Otto,  knowing  that  his  mother  was 
claiming  title  in  fee  to  that  part  of  the  prop- 
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erty  In  which  John  O.  was  remainderman, 
aided  and  assisted  her  in  the  conduct  and' 
management  of  an  action  theretofore  brought 
by  her  against  John  C.  et  al.,  to  which  Otto 
was  not  a  party,  the  purpose  of  which  was  to 
quiet  title  to  the  property  and  wherein  an 
adverse  judgment  was  rendered,  which  on 
appeal  was,  after  the  rendition  of  the  judg- 
ment herein,  affirmed.  Des  Granges  v.  Des 
Granges,  175  Cat  67,  165  Pac.  13.  It  also 
appears  that  In  this  action  Otto  joined  with 
his  mother  in  filing  an  answer  wherein  she, 
as  In  the  suit  to  quiet  title,  claimed  owner- 
ship in  fee  to  the  entire  80  acres  of  land 
conveyed  to  her  by  her  husband.  Other  than 
these  facts,  there  is  nothing  to  support  those 
portions  of  the  decree  appealed  from. 

Respondent  insists  that  the  rule  as  to  in- 
verse order  of  alienation  should  apply  for 
the  reasons:  First,  that  both  the  mother  and 
Otto,  In  the  suit  brought  by  the  former  to 
quiet  title  and  In  their  answer  to  the  cross- 
complaint  herein,  asserted  that  the  former 
was  owner  in  fee  of  the  entire  tract;  and, 
second,  assuming  title  to  the  easterly  half  of 
the  mortgaged  tract  to  be  vested  in  Otto  as 
remainderman,  he,  as  found  by  the  court, 
consented  to  the  execution  of  the  mortgage. 

[1,2]  The  rule  that  where  an  owner  con- 
veys mortgaged  lands  in  different  tracts  and 
at  different  times  the  Men  attaches  In  the 
inverse  order  of  alienation,  In  which  order 
the  tracts  so  conveyed  must  be  sold  in  satis- 
faction of  the  lien,  to  which  respondent  cites 
numerous  authorities,  Is  conceded.  Wlltsie  on 
Mortgage  Foreclosure,  §  584.  And  it  is  like- 
wise true  that  where  an  owner  of  several 
tracts  of  land  which  are  subject  to  a  mort- 
gage sells  some  of  them,  that  portion  which 
he  retains,  as  between  himself  and  his  gran- 
tees, Is  chargeable  with  the  payment  of  the 
mortgage  debt  before  recourse  can  be  had  to 
a  sale  of  the  other  .tracts  so  granted.  Plngrey 
on  Mortgages,  J  1920;  Raun  v.  Reynolds,  11 
Cal.  14.  There  are  no  facts,  however,  pre- 
sented herein  to  which  either  rule  is  appli- 
cable. As  found  by  the  court,  the  estate  of  the 
mother,  who  died  pending  the  trial,  was  a 
life  estate  only.  Hence  title  to  no  part  of 
the  mortgaged  property  remained  In  her  to 
which  the  lien,  under  the  second  rule  stated, 
could  primarily  attach. 

[3,  *1  It  conclusively  appears  that  Otto  and 
John  acquired  title  to  their  respective  tracts, 
both  covered  by  the  mortgage,  at  the  same 
time,  without  value  and  as  a  gift  from  the 
same  source  and  by  the  same  means;  and 
that  as  to  any  knowledge  of  their  title  the 
mortgagee  was  without  notice.  In  27  Cyc  at 
pages  1371  and  1372,  It  Is  said: 

"In  order  to  entitle  a  purchaser  of  part  of 
mortgaged  land  to  insist  that  some  other  por- 
tion shall  be  sold  to  satisfy  the  mortgage  be- 
fore recourse  is  had  to  his  portion,  according  to 
the  rule  of  subjection  of  the  parcels  in  the 


inverse  order  of  alienation,  it  is  necessary  that 
he  should  have  paid  value  for  his  purchase." 

Not  only,  as  stated,  was  the  property  of 
both  John  and  Otto  the  subject  of  a  gift,  but 
acquired  at  the  same  time  and  by  the  same 
means  and  where  this  is  the  case  the  rule  as 
to  the  inverse  order  of  alienation  does  not 
apply.  Black  v.  Suydam,  81  Wash.  279,  142 
Pac.  70O,  Ann.  Cas.  1916D,  1126.  In  Brown  v. 
Simons,  44  N.  H.  475,  it  is  said : 

"In  the  case  of  the  sale  by  the  mortgagor  of 
all  the  mortgaged  property  to  different  purchas- 
ers at  the  same  time,  their  equities  must  be 
regarded  as  equal,  and  each  must  contribute 
ratably  to  the  discharge  of  the  common  bur- 
den." 

See,  also,  Bank  of  Ukiah  v.  Reed,  131  CaL 
597,  63  Pac.  921. 

As  we  have  seen,  title  to  no  part  of  the 
property  was  left  in  the  mortgagor  to  which 
the  lien  could  attach,  and,  as  between  Otto 
and  John,  there  were  no  facts  disclosed  which 
could  warrant  the  court  in  applying  the  rale 
as  to  inverse  order  of  alienation. 

[(]  While  the  point  Is  not  presented,  It  Is 
likewise  true  that  the  record  is  barren  as  to 
any  facts  upon  which  to  predicate  an  estoppel 
In  favor  of  crosstcomplalnant  As  found  by 
the  court,  Otto  did  not  participate  In  the 
transaction  in  connection  with  the  giv- 
ing of  the  mortgage,  it  was  not  made  for 
his  use  or  benefit,  and  he  received  no 
part  of  the  consideration  therefor.  He 
labored  under  an  honest  belief  that  his 
mother  was  the  owner  in  fee  of  title  to  the 
entire  80-acre  tract  of  land,  which  included 
his  own  and  that  of  his  brother  John.  Save 
that  Otto  entertained  a  belief  as  to  his 
mother's  rights — not  shared  by  John — their 
positions  are  identical.  Their  interests  were 
such  that  either,  at  his  option,  might  have 
taken  steps  to  prevent  the  giving  of  a  mort- 
gage by  the  mother  upon  other  than  her  life 
interest.  Not  having  pursued  such  course, 
their  interests  are  equally  bound  by  the  lien 
of  the  mortgage.  Conceding  that  John  was 
without  notice  of  the  fact  ,  that  the  mother 
was  about  to  execute  the  mortgage,  to  one 
having  no  notice  of  his  rights,  of  which  Otto 
was  cognizant,  no  legal  duty  devolved  upon 
the  latter  to  look  after  the  interest  of  John, 
to  whom  the  mother  had  delivered  the  deeds 
for  recordation. 

That  part  of-  the  decree  appealed  from,  the 
effect  of  which  is  to  impose  upon  the  land  of 
Otto  the  entire  burden  of  the  mortgage,  is 
not  supported  by  the  findings.  It  Is  therefore 
ordered  that  the  decree  be  modified  by  strik- 
ing therefrom  the  portions  of  the  judgment 
from  which  this  appeal  is  prosecuted,  and 
that  as  thus  modified  the  judgment  is  affirm- 
ed ;  appellant  to  recover  costs  of  trial  and  in 
the  prosecution  of  the  appeal. 

We  concur:  CONREY,  P.  3. ;  JAMES,  J. 
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PEOPLE  r.  CORREA.    (Cr.  474.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia. Dec.  6, 1919.) 

1.  Criminal  law  <8=>1144(13)  —  Testimony 
tob  prosecution  not  inherently  improb- 
able accepted  as  true  on  appeal. 

Where  there  appears  to  be  nothing  inherent- 
ly improbable  in  the  testimony  of  any  of  the  wit- 
nesses, the  appellate  court  on  appeal  must  accept 
as  true  the  statements  that  correspond  with  and 
support  the  theory  of  the  prosecution. 

2.  Homicide  «3=p253(3)— Evidence  showing 
guilt  of  mubdeb. 

In  a  prosecution  of  defendant  for  the  mur- 
der of  his  partner  in  conducting  a  dairy  farm, 
where  a  verdict  of  first  degree  murder  was  re- 
turned, evidence  held  to  show  .that  defendant 
struck  down  such  partner  with  a  hammer  in  the 
evening,  having  lain  in  wait  for  him  on  their 
own  premises  on  the  path  between  a  separator 
house  and  a  pig  pen. 

3.  Criminal  law  <8=423(2>— Declaration  ob 
conduct  of  conspirator  admissible. 

The  acts  and  declarations  of  either  of  two 
conspirators  to  commit  a  crime  committed  in 
pursuance  and  furtherance  of  the  conspiracy 
may  be  shown  at  the  trial  of  the  coconspirator, 
and  it  is  not  necessary  to  show  that  defendant 
on  trial  was  present  at  the  time  of  such  con- 
duct or  declarations. 

4.  Criminal  law  3=3427(5)  —  Prima  facie 
showing  of  conspiracy  sustains  admis- 
sion of  acts  and  declarations  of  cocon- 
spirator. 

It  is  not  necessary  to  prove  by  direct  evi- 
dence that  there  was  an  agreement  between  al- 
leged conspirators  to  commit  the  crime,  but  the 
fact  may  be  established  by  circumstantial  evi- 
dence, and  it  is  enough  to  make  out  a  prima 
facie  case  to  warrant  the  admissibility  of  the 
acts  and  declarations  of  a  coconspirator  against 
defendant  on  trial 

6.  Criminal  law  <s=»427(4)— Proof  of  con- 
spiracy BY  CIRCUMSTANCES. 
As  a  general  thing,  a  conspiracy  can  be  es- 
tablished only  by  circumstances,  and  all  those 
bearing  in  any  way  on  the  fact  of  a  conspiracy, 
or  on  the  acts  done  pursuant  thereto  may  be 
shown  to  prove  the  fact  of  conspiracy,  and  to 
show  the  intent  or  motive  of  defendant  for  a 
crime  involved  in  the  commission  of  an  overt 
act  in  furtherance  and  execution  of  the  con- 
spiracy. 

6.  Criminal  law  <S=>427(5)  —  Evidence  of 

CONSPIRACY  BETWEEN  MURDERER  AND  DECE- 
DENT'S WIFE. 

In  a  prosecution  for  murder  of  defendant's 
partner  in  running  a  dairy  farm,  circumstantial 
evidence  held  sufficient  to  make  out  a  prima 
facie  case  of  conspiracy  between  defendant  and 
the  deceased  partner's  wife  to  render  admissible 
against  defendant  the  acts  and  declarations  of 
the  wife  in  furtherance  of  the  conspiracy. 
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7.  Criminal  law  <8=>1036(1),  1044— Admis- 
sion OF  TESTIMONY  AFTER  FAILURE  TO  OB- 
JECT BELOW  NOT  REVIEWABLE  ON  APPEAL. 

In  a  prosecution  for  murder,  defendant  hav- 
ing conspired  with  the  wife  of  his  partner, 
whom  he  killed,  where,  though  defendant  had 
abundant  warning  that  testimony  was  coming 
of  declarations  of  the  wife  showing  a  conspiracy 
between  him  and  the  wife,  he  did  not  object  to 
any  of  the  questions,  nor  move  to  strike  out  her 
answers,  he  cannot  complain  on  appeal  of  the 
admission  of  her  testimony. 

8.  Criminal  law  «=»424(1)— Evidence  of  ef- 
forts OF  CONSPIRATOR  TO  COLLECT  INSUR- 
ANCE ON  decedent's  life  admissible. 

In  a  prosecution  for  murder,  if  there  was 
sufficient  showing  of  conspiracy  between  de- 
fendant and  decedent* a  wife,  evidence  of  efforts 
made  by  the  wife  to  collect  insurance  on  the 
life  of  her  husband  was  admissible  against  de- 
fendant 

9.  Homicide  «J=»171(1>— State  may  advance 

ANY  REASONABLE  THEOBY  OF  CRIME. 

In  a  prosecution  for  -murder,  the  peculiar 
circumstances  inspiring  the  deed  necessarily  be- 
ing subject  to  controversy  and  uncertainty,  it 
was  proper  for  the  people  to  advance  any  the- 
ory within  the  range  of  human  experience  and 
reasonable  probability,  and  to  support  it  by  ap- 
propriate evidence. 

10.  Criminal  law  <s=>938(l)— Newly  discov- 
ered EVIDENCE  IN  HOMICIDE  CASE  NOT  CALL- 
ING FOB  NEW  TRIAL. 

In  a  prosecution  for  murder  of  defendant's 
partner  in  operating  a  dairy  farm,  motion  for 
new  trial  on  the  ground  of  newly  discovered 
evidence  that  blood  saturating  manure  at  the 
scene  of  the  killing  was  not  in  fact  human  blood 
held  properly  denied,  in  view  of  lack  of  diligence 
and  trial  judge's  conclusion  that  the  case  against 
defendant  was  complete  without  such  evidence. 

Appeal  frgm  Superior  Court,  Stanislaus 
County ;  George  H.  Cabaniss,  Judge. 

Manuel  Correa  was  convicted  of  murder  In 
the  first  degree,  and  from  the  judgment  and 
an  order  denying  his  motion  for  new  trial, 
he  appeals.   Judgment  and  order  affirmed. 

Hatton  &  Scott,  of  Modesto,  for  appellant. 
U.  S.  Webb,  Atty.  Gen.,  and  J.  Charles 
Jones,  Deputy  Atty.  Gen.,  for  the  People. 

-BURNETT,  J.  [1]  Defendant  was  con- 
victed of  murder  In  the  first  degree,  with 
punishment  fixed  by  the  jury  at  Imprison- 
ment for  life,  and  he  has  appealed  from  the 
judgment  and  the  order  denying  his  motion 
for  a  new  trial.  At  the  outset  we  may  say 
that  there  appears  to  be  nothing  inherently 
improbable  in  the  testimony  of  any  of  the 
witnesses,  and  therefore,  under  the  familiar 
rule,  we  must  accept  as  true  the  statements 
that  correspond  with  and  support  the  theory 
of  the  prosecution.  Hence  it  may  be  under- 
stood that  In  stating  the  facts  we  have  taken 
from  the  record  the  version  of  the  affair 
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which  Is  disclosed  by  the  evidence  that  tends 
to  support  such  theory.  It  appears  that  dur- 
ing the  year  1917  and  until  August  26,  1918, 
Anton  Sequeira,  the  deceased,  with  his  fam- 
ily, consisting  of  a  wife  and  four  small  chil- 
dren, lived  on  the  Peter  Stewart  ranch,  con- 
sisting of  about  160  acres,  and  which  was 
conducted  as  a  dairy  farm.  This  ranch 
fronted  on  the  highway  leading  from  Crow's 
Landing  to  Newman,  in  Stanislaus  county, 
and  the  deceased  and  defendant  conducted 
the  same  as  partners.  The  defendant  was 
unmarried  and  lived  in  the  home' of  the  de- 
ceased, sleeping  in  the  bunkhouse  which  was 
attached  to  the  residence.  He  had  lived  in 
this  house  continuously  for  18  months  previ- 
ous to  the  murder.  No  help  was  employed 
In  conducting  this  dairy,  and  the  two  divided 
the  work  between  them.  They  were  milking 
about  60  cows,  and  each  milked  about  30 
head.  The  defendant  then  attended  to  feed- 
ing the  calves  and  some  of  the  other  stock, 
while  deceased  separated  the  milk  and  car- 
ried the  skimmed  milk  to  the  pigs  and  then 
washed  the  separator.  On  the  evening  of 
August  26,  1918,  the  deceased  and  defendant 
were  seen  about  6  p.  m.,  engaged  In  milking 
at  the  corral,  which  was  at  a  distance  of 
620  feet  /rom  the  residence.  They  usually 
finished  their  work  about  9  p.  m.,  and  then 
went  to  the  house  for  supper,  but  on  this 
evening  defendant  did  not  appear  at  the 
house  until  about  10  p.  m.,  and  then  came  in 
alone.  Supper  was  had  without  the  pres- 
ence of  deceased,  and  then,  following  their 
usual  custom,  all  the  inmates  of  the  house 
engaged  in  prayer,  and  thereafter  defendant 
left,  supposedly  to  go  to  bed  in  his  bunk- 
house.  The  next  morning,  about  6  a.  m.,  the 
dead  body  of  deceased  was  found  in  a  spring 
wagon  with  a  horse  attached,  <^t  the  home 
of  Peter  Stewart,'  a  distance  of  nearly  two 
miles  from  the  home  of  deceased.  The  wag- 
on wheels  had  become  fastened  in  a  tree,  and 
the  horse  was  standing  there  when  found  by 
Stewart  and  his  employed  Deceased  was 
dressed  in  the  overalls  In  which  he  milked, 
being  an  extra  pair  which  he  slipped  over 
his  ordinary  clothes  when  commencing  that 
task.  The  head  of  deceased  was  frightfully 
mutilated,  showing  four  distinct  blows  which 
fractured  and  crushed  the  skull.  The  face 
and  clothes  were  covered  with  blood  and 
dried  manure,  and  blood  had  leaked  through 
the  body  of  the  wagon,  forming  a  pool  on 
the  ground  where  the  wagon  stood.  Deceas- 
ed was  lying  on  his  back  with  his  bead  near 
the  endgate  and  his  feet  under  the  seat,  and 
his  hat  was  In  the  body  of  the  wagon.  This 
horse  and  wagon  belonged  to  deceased  and 
were  kept  on  the  ranch  at  the  time  of  the 
murder,  although  the  horse,  formerly  belong- 
ed to  Mr.  Stewart  After  said  discovery, 
Mr.  Stewart  notified  the  authorities,  and  a 
few  hours  thereafter  the  defendant  was  ar- 
rested and  charged  with  the  crime.  The  trial 
of  the  case  consumed  about  11  days,  the  wit- 


nesses being  subjected  to  a  very  rigid  ex- 
amination by  counsel  for  both  parties,  and 
every  point  being  hotly  contested  by  counsel 
for  defendant  The  learned  judge  who  pre- 
sided at  the  trial,  Hon.  George  H.  Cabanlss, 
of  San  Francisco,  seems  to  have  had  a  clear 
conception  of  the  legal  principles  involved  in 
the  charge,  and  to  have  conducted  the  pro- 
ceedings with  striking  regard  for  all  the  le- 
gal rights  of  the  defendant  Tba  instructions 
to  the  Jury  were  complete  and  accurate,  and 
no  exception  could  be  taken  thereto.  The 
rulings  upon  the  admissibility  of  evidence 
were  unusually  free  from  error.  The  evi- 
dence itself,  though  circumstantial  In  char- 
acter, Is  entirely  sufficient,  in  our  Judgment, 
to  support  the  verdict  of  the  Jury.  We  have 
taken  pains  to  read  carefully  the  entire  rec- 
ord, consisting  of  over  900  pages,  and  we  are 
convinced,  not  only  that  the  verdict  of  the 
Jury  is  supported,  but  that  any  fair-minded 
jury  could  hardly  reach  any  other  conclusion 
than  that  the  defendant  committed  the 
shocking  crime. 

I.  The  sufficiency  of  said  evidence,  how- 
ever, to  support  the  conviction  is  strongly 
contested  by  appellant  and  it  may  be  well  to 
call  attention  to  some  of  the  salient  facts  to 
show  how  insubstantial  Is  such  contention. 
In  doing  this  we  may  follow  the  method  of 
the  Attorney  General  In  dividing  the  inquiry 
into  the  following  considerations:  (1)  Where 
was  Sequeira  murdered?  (2)  When  did  the 
murder  take  place?  (3)  By  whom  was  the 
deed  committed  and  what  are  the  circum- 
stances showing  defendant  to  be  the  guilty 
party? 

1.  Undoubtedly  deceased  was  killed  on  his 
own  premises.  Indeed,  no  other  theory  is 
advanced  by  appellant  There  is  support  for 
the  contention  of  the  prosecution  that  Se- 
queira was  murdered  on  the  path  leading 
from  the  separator  house  to  the  pig  pen  and 
near  said  corral.  This  path  was  taken  by 
deceased  In  carrying  the  milk  to  the  pigs, 
and  he  would  undoubtedly  pass  near  the  de- 
fendant while,  the  latter  was  feeding  the 
stock  in  the  corral.  The  sheriff,  his  depu- 
ties, the  coroner,  and  the  neighbors  present 
were  able  to  trace  the  tracks  of  the  wagon 
and  blood  stains  from  the  Stewart  home  out 
onto  the  highway  and  along  the  same  to  a 
panel  gate  opening  upon  the  road  from  the 
premises  occupied  by  deceased  and  defend- 
ant, and  on  through  a  rough,  uneven  field, 
across  a  creek  and  up  to  the  point  near  the 
corral,  where  the  ground  was  covered  with 
fine  dried  manure.  At  this  point  the  tracks 
of  the  wagon  ended,  and  here  was  found  evi- 
dence of  blood,' and  the  ground  appeared  to 
have  been  raked  over.  Two  parallel  lines  in 
the  dry  manure  indicated  that  the  body  had 
been  dragged  to  a  point  where  the  wagon 
tracks  commenced.  It  may  be  added  that 
the  manure  on  the  face  and  clothing  of  the 
deceased  corresponded  In  appearance  with 
that  found  at  this  point  Other  drcumstanc- 
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es  are  disclosed  which,  in  connection  with 
the  foregoing,  demonstrate  to  a  moral  cer- 
tainty that  Sequeira  met  his  death  on  his 
own  premises,  and  from  which  it  is  at  least 
a  reasonable  inference  that  he  was  struck 
down  at  or  near  the  point  as  claimed  by  the 
prosecution. 

2.  The  last  seen  of  Sequeira  alive  by  any 
person  appears  by  the  testimony  of  the  de- 
fendant, who  says  that  he  saw  deceased  go- 
ing into  the  separator  house  as  he  (Oorrea) 
was  coming  out.  This  was  after  the  cows 
had  been  milked  and  the  defendant  was  then 
feeding  the  stock  in  the  corral  while  deceas- 
ed was  carrying  milk  to  the  pigs,  and  it  was 
about  8:30  p.  m.  As  to  when  they  finished 
milking,  appellant  testified:  "I  think  it  was 
after  8  o'clock."-  It  was  probably  a  short 
time  after  this  that  Sequeira  was  killed. 
The  work  of  separating  the  milk,  feeding  the 
pigs,  and  washing  the  separator  occupied 
about  30  minutes,  and  it  followed  immedi- 
ately after  the  cows  were  milked.  This  ad- 
ditional task  was  not  entirely  completed,  as 
the  separator  was  not  washed  and  the  cream 
was  not  placed  in  its  usual  position.  One 
Mattos,  who  collected  the  cream,  drove  into 
the  place  a  few  minutes  after  9  o'clock  and 
found  the  can  of  cream  was  not  in  its  ac- 
customed place  and  the  light  out  in  the  sep- 
arator house.  It  is  fair  to  infer  that  the 
light  would  have  been  burning  if  Sequeira 
bad  been  alive,  as  his  work  was  not  com- 
pleted. We  may  add  that  when  Correa  went 
to  supper  about  10  o'clock  the  said  light  was 
burning.  Of  course,  some  one  must  have 
lighted  it  after  Mattos  left  the  premises,  and 
the  identity  of  that  person  is  not  at  all 
shrouded  in  doubt  when  the  entire  record  is 
considered.  Correa  was  the  man.  From  the 
foregoing  it  is  a  reasonable  certainty  that 
Sequeira  met  his  death  in  the  neighborhood 
of  9  o'clock.  It  may  be  stated  in  this  con- 
nection that  this  inference  as  to  the  time  of 
death  is  consistent  with  the  expert  testimony 
as  to  the  number  of  hours  that  life  had  been 
extinct  when  the  body  of  Sequeira  was  ex- 
amined the  next  morning,  although  there 
was  no  attempt  by  said  expert  to  fix  the  ex- 
act time  when  death  ensued. 

[2]  3.  If  Sequeira  was  killed  on  said  prem- 
ises after  the  cows  were  milked  and  before 
Correa  went  to  the  house  for  his  supper, 
then  the  conclusion  is  almost  irresistible  that 
the  defendant  was  the  perpetrator  of  the 
crime.  That  this  may  be  made  plain,  we 
shall  mention  some  of  the  circumstances  that 
point  directly  to  him  as  the  'guilty  man. 
Some  of  them  alone  would  Justify  the  ver- 
dict, but,  taken  together,  they  constitute  an 
overwhelming  vindication  of  the  people's  con- 
tention. In  the  first  place,  Correa  was  con- 
fessedly in  such  situation  that  Sequeira 
could  not  have  been  killed  without  the  de- 
fendant's knowledge.  He  must  have  known 
who  committed  the  murder,  and,  of  course,  if 
it  had  been  done  by  another,  the  defendant 
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would  have  disclosed  it ;  he  would  have  been 
the  first  to  acclaim  the  fact.  The  truth  is 
he  contended,  and  still  contends,  that  he 
knows  nothing  about  it.  We  can  understand 
how  the  jury,  with  his  testimony  and  the 
other  circumstances,  including  the  diagram 
of  the  premises,  before  them,  could  not  es- 
cape the  conclusion  that  his  asserted  igno- 
rance was  preposterous,  and  that  his  story 
was  a  weak  and  simulated  attempt  to  escape 
a  just  and  merited  conviction.  Again,  a 
bloody  hammer  and  some  pieces  of  bloody 
cloth  were  secreted  in  the  separator  house. 
There  is  almost  Indubitable  evidence  which 
we  need  not  recite — that  the  blows  on  Se- 
queira's  head  were  struck  with  this  ham- 
mer. The  hammer  belonged  on  the  place, 
and  no  stranger  would  come  to  the  premises 
with  the  intention  of  committing  murder  and 
depend  upon  finding  there  such  a  weapon 
with  which  to  carry  out  his  purpose.  He 
would  have  brought  his  weapon  with  him. 
If  he  had  come  so  unprepared  to  execute  bis 
intention,  he  would  certainly  have  found  it 
difficult  to  find  the  hammer  in  the  darkness, 
and  while  he  was  looking  for  a  weapon  it  is 
hardly  to  be  supposed  that  Sequeira  would 
have  calmly  awaited  the  end  without  an  out- 
cry or  any  attempt  to  escape.  The  hammer 
was  used  for  the  deadly  purpose  by  one  who 
knew  it  was  on  the  premises,  and  at  a  time 
when  Sequeira  was  not  apprized  of  the  im- 
minent approach  of  death.  It  was  also  con- 
cealed by  one  who  was  entirely  acquainted 
with  the  premises.  That  one  was  Correa. 
While  the  evidence  as  to  the  cloths  Is  not 
so  persuasive,  yet  it  is  not  unreasonable  to 
conclude  that  they  were  used  also  by  the 
same  cruel  hand  that  struck  thfc  blows. 
Again,  a  stranger  would  not  go  to  the  trouble 
of  raking  up  the  ground  where  the  crime 
was  committed.  He  would  let  the  body  lie 
where  it  fell  and  he  would  hasten  to  make 
his  escape.  Besides,  how  could  he  do  any  or 
all  these  things  without  the  knowledge  of 
Correa?  Moreover,  it  Is  Incredible  that  a 
stranger  would  remove  the  body  from  the 
premises,  or  that  he  would  go  within  110 
feet  from  the  bouse  to  get  the  wagon  when 
the  light  was  still  burning  in  the  Sequeira 
home;  and  it  is  quite  improbable  that  he 
would  know  that  the  wagon  was  there  or 
that  be  would  be  able,  In  the  darkness,  to 
get  the  horse  and  the  right  harness,  or  that 
he  would  be  able  to  put  the  body  in  the  wag- 
on and  drive  out  without  attracting  the  at- 
tention of  the  Inmates  or  of  Correa,  who  was 
outside  all  this  time.  But  what  is  more  im- 
probable is  that  a  stranger  would  select  that 
particular  horse,  Bob,  which  had  been  pur- 
chased from  Mr.  Stewart,  and  turn  him  loose 
on  the  highway  near  Mr.  Sequeira's  house 
with  the  lines  dragging  on  the  ground,  know- 
big  that  the  horse,  true  to  bis  instincts, 
would  take  his  way  to  his  former  home.  Nor 
is  it  at  all  probable  that  the  house  dog, 
which  was  with  Correa  when  he  came  to 
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supper,  would  have  failed  to  manifest,  by 
barking,  bis  resentment  at  tbe  presence  and 
sucb  activity  of  a  stranger,  especially  at  that 
hour  of  the  day.  It  is  quite  unlikely  also 
that  another  bent  upon  murder  would  wear 
the  same  size  shoes  as  defendant  and  that 
they  would  make  the  same  peculiar  track. 
Such,  however,  was  the  situation  of  the  one 
who  led  the  horse  out  through  said  panel 
gate  to  the  highway  leading  to  Mr.  Stewart's 
house.  The  horse  and  wagon  were  taken  out 
onto  the  highway,  about  11  o'clock,  as  by  a 
witness  they  were  seen  going  towards  Mr. 
Stewart's  at  about  11:15  p.  m.  without  a 
driver.  Defendant  left  the  house  after  supper 
about  this  hour  for  the  apparent  purpose  of 
going  to  bed,  but  actually,  no  doubt,  to  try 
to  conceal  his  crime.  Defendant  was  one 
hour  late  for  supper  that  night,  without  any 
satisfactory  explanation.  He  arose  the  next 
morning  and  began  milking  at  an  earlier 
hour  than  usual,  realizing  that  he  would  not 
have  the  help  of  his  partner.  H1b  appear- 
ance and  actions  when  told  of  the  murder, 
his  appearance  when  the  sheriff  first  talked 
to  him,  his  foot  prints  through  the  field  and 
out  to  the  highway  where  the  corpse  was 
taken,  the  route  taken  by  the  wagon,  indi- 
cating a  thorough  knowledge  of  the  premises 
by  tbe  one  leading  the  horse,  his  statement 
at  the  house  when  arrested,  his  quarreling 
with  the  deceased,  and  his  unsatisfactory 
manner  of  testifying,  including  his  statement 
that  he  did  not  know  where  his  partner  slept, 
although  be  had  resided  in  the  same  house 
for  18  months,  constitute  an  Important  part 
of  the  circumstances  that  explain  and  justify 
the  verdjct  of  the  Jury.  We  shall  dwell  no 
longer  upon  this  phase  of  the  case  further 
than  to  add  that  the  record  has  been  exam- 
ined with  a  realization  of  the  consequences 
to  defendant  of  the  Judgment,  but  it  must  be 
said  that  great  consideration  was  shown  him 
by  the  Jury  In  fixing  the  penalty  at  Impris- 
onment for  life. 

[3]  II.  In  his  opening  statement  the  dis- 
trict attorney  advanced  the  theory  that  the 
motive  for  the  crime  was  to  be  found  in  a 
conspiracy  between  defendant  and  the  wife 
of  deceased  to  commit  the  murder  In  order  to 
profit  by  reason  of  certain  life  insurance  pol- 
icies. Such  theory  Is  Important  here  only  to 
determine  whether  certain  rulings  of  the 
court  admitting  evidence  of  the  conduct  and 
statements  of  Mrs.  Sequelra  can  be  sustain- 
ed. The  rule  Is,  unquestionably,  that  the 
acts  and  declarations  of  either  of  the  con- 
spirators, committed  in  pursuance  and  fur- 
therance of  the  conspiracy,  may  be  shown  at 
the  trial  of  a  coconspirator;  and  it  is  not 
necessary  to  show  that  the  defendant  on  trial 
was  present  at  the  time  of  such  conduct  or 
declarations.  People  v.  Brown,  69  Cel.  345; 
People  v.  Woods,  147  Cal.  265,  81  Pac,  652, 
109  Am.  St.  Rep.  151. 

[4]  It  Is  also  true  that  It  Is  not  necessary 
to  prove  by  direct  evidence  that  there  was 


an  agreement  to  commit  the"  crime,  but  such 
fact  may  be  established  by  circumstantial 
evidence,  and  it  Is  sufficient  to  make  out  a 
prima  fade  case  to  warrant  the  admissibil- 
ity of  tbe  acts  and  declarations  of  the  co- 
conspirators. People  v.  Eldrtdge,  147  Cal. 
782,  82  Pac.  442;  People  v.  Burke,  18  Cal. 
App.  72,  122  Pac.  435. 

[5]  As  a  general  rule  a  conspiracy  can  only 
be  established  by  circumstances,  and  all 
these  bearing  in  any  way  upon  the  fact  of 
a  conspiracy,  or  upon  the  acts  done  In  pur- 
suance thereof,  may  be  shown  to  prove  the 
fact  of  a  conspiracy  and  to  show  tbe  intent 
or  motive  of  a  defendant  for  a  crime  Involv- 
ed in  the  commission  of  an  overt  act  in  fur- 
therance and  execution  of  the  conspiracy. 
People  v.  Trim,  89  Cal.  75;  People  v.  Greg- 
ory, 120  Cal.  16,  52  Pac.  41;  People  v.  Car- 
son, 155  Cal.  164t  99  Pac.  970. 

As  evidence  of  the  guilty  knowledge  and 
co-operation  of  Mrs.  Sequelra  In  reference  to 
the  murder,  the  Attorney  General  calls  at- 
tention to  these  circumstances: 

(1)  She  falsely  told  Mrs.  fiilverla  that  she 
had  to  get  supper  early  because  her  husband 
was  going  out  that  night 

(2)  She  testified  that  her  husband  told  her 
not  to  wait  for  supper,  as  he  was  going  out 
when  he  finished  the  chores. 

(3)  She  claimed  that  Correa  was  being  ar- 
rested when  he  was  Innocent. 

(4)  She  went  to  bed  the  night  of  the  mur- 
der with  her  clothes  on. 

(6)  There  was  evidence  of  clothes  having 
been  burned  in  the  kitchen  stove  that  night. 

(6)  She  told  her  brother-in-law  not  to  look 
for  the  murderer  around  the  premises. 

(7)  She  testified  falsely  for  Correa  that  he 
and  her  husband  never  quarreled,  whereas 
she  told  her  son-in-law  that  she  was  going  to 
quit  her  husband  because  he  quarreled  con- 
tinuously with  his  partner. 

(8)  She  tried  to  influence  her  niece  to  tes- 
tify falsely  that  her  husband  was  in  the 
habit  of  going  out  at  night  without  his  sup- 
per. 

(9)  Before  the  body  of  Sequelra  was  dis- 
covered she  sent  a  messenger  to  Mr.  Stew- 
art's house  to  tell  Mr.  Stewart  that  her  hus- 
band left  with  the  horse  Bob  and  the  spring 
wagon  the  night  before  at  10  p.  m.  and  had 
not  returned. 

'  [6]  We  think  the  showing  was  sufficient  to 
make  out  a  prima  facie  case  of  conspiracy 
and  to  render  admissible  against  the  defend- 
ant the  acts  and  declarations  of  Mrs.  Se- 
quelra In  furtherance  of  said  conspiracy. 

[7]  III.  But,  Independent  of  the  question 
of  conspiracy,  it  Is  quite  apparent  that  no 
prejudicial  error  was  committed  In  the  ad- 
mission of  the  evidence  of  which  complaint 
was  made  on  the  motion  for  a  new  trial. 
One  Instance  Is  involved  in  the  testimony  of 
Mrs.  Rose  Azavedo  that  about  two  weeks 
before  the  murder  Mrs.  Sequelra  was  visiting 
her  and  they  had  a  conversation  in  reference 
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to  Mr.  Sequelra  In  which  Mrs.  Sequelra  said 
that  "her  husband  looked  awful  queer  and 
said  she  thought  that  he  was  going  to  com- 
mit suicide."  This  was  in  response  to  the 
question:  "What  was  that  conversation?" 
The  preceding  question  was,  "Did  you  have 
any  conversation  with  her  then  relative  to 
the  death  of  her  husband,  or  his  dying?"  and 
the  answer,  "Yes."  So  that  appellant  had 
abundant  warning  of  what  was  coming,  but 
he  made  no  objection  to  any  of  these  ques- 
tions, nor  did  he  move  to  strike  out  any  of 
the  answers.  A  subsequent  question  as  to 
further  conversation  was  objected  to  and  the 
ruling  was  in  favor  of  appellant;  bat,  for 
the  reason  stated,  it  is  too  late  to  complain 
of  the  quoted  testimony. 

A  similar  situation  is  involved  in  the  other 
Instance  relating  to  the  testimony  of  Emil 
Mattos,  the  son-in-law  of  Mr.  and  Mrs.  Se- 
queira,  as  follows: 

"Q.  Did  Mrs.  Sequelra  visit  your  home,  I 
mean  to  stop  there  overnight,  along  about  six 
weeks  before  her  husband  died?  A.  She  did. 
Q.  At  that  time  did  you  have  a  talk  with  her  in 
reference  to  her  husband?  A.  I  did.  Q.  What 
was  it  she  said?  A.  She  said  she  was  going  to 
get  away  from  my  father-in-law,  *  *  *  be- 
cause Tony  Sequelra,  my  father-in-law,  and 
Manuel  Correa,  they  were  quarreling  lots  of 
time." 

The  record  shows  no  objection  whatever  to 
any  of  these  questions,  and  no  further  com- 
ment Is  necessary. 

[8]  The  only  other  matter  in  '■ais  connec- 
tion relates  to  the  evidence  of  efforts  made 
by  Mrs.  Sequelra  to  collect  the  Insurance  on 
the  life  of  the  deceased.  Bat  she  and  the 
defendant  both  testified  without  objection 
that  said  policies  existed,  and  any  effort  to 
collect  the  money  could  add  nothing  to  the 
force  of  this  evidence  as  a  motive  for  the 
crime.  No  one  would  suppose  that  she 
would  not  try  to  realize  upon  the  policies, 
and  the  probative  force  of  said  circumstance 
was  not  Increased  by  the  showing  of  such  ef- 
fort. We  may  add  that,  if  there  was  a  suf- 
ficient showing  of  conspiracy,  the  evidence 
was  admissible  under  the  doctrine  of  People 
v.  Fealy,  33  Cal.  App.  605,  165  Pac.  1034. 

[9]  It  may  be,  of  course,  that  the  district 
attorney  was  entirely  mistaken  as-  to  the 
motive  for  the  crime,  but  It  was  his  privilege 
to  make  such  contention  as  to  the  insurance. 
Another  different  impelling  force  is  disclosed 
in  the  disagreements  of  deceased  and  the  de- 
fendant, and  the  jury  may  have  attached 
great  significance  to  the  command  of  Sequel- 
ra for  Correa  to  secure  another  boarding 
place,  but  the  peculiar  circumstances  that  in- 
spired the  deed  must  necessarily  be  the  sub- 
ject of  controversy  and  uncertainty,  and  it 
was  proper  for  the  people  to  advance  any 
theory  within  the  range  of  human  experience 
and  reasonable  probability  and  to  support  it 
by  appropriate  evidence. 
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[10]  IV.  Really  the' only  consideration  wor- 
thy of  serious  controversy  involves  the  con- 
tention that  a  new  trial  should  have  been 
granted  on  the  ground  of  newly  discovered 
evidence.  It  seems  that  a  few  days  after  the 
murder  a  quantity  of  manure  saturated  with 
what  appeared  to  be  blood,  and  taken  from 
the  place  where  the  prosecution  claimed  that 
Sequelra  was  killed,  was  delivered  by  the 
sheriff  to  Dr.  Charles  D.  Holliger,  an  expert 
Rontgenologist  and  pathologist,  of  Stockton, 
who  made  the  usual  tests  to  determine 
whether  the  matter  contained  human  blood. 
He  was  not  called  as  a  witness  at  the  trial, 
and  the  result  of  his  examination  was  not 
known  to  appellant  until  after  his  convic- 
tion. On  the  motion  for  a  new  trial  the  de- 
fendant relied  upon  the  affidavit  of  said  Dr. 
Holliger,  In  which  he  deposed  "that  said  de- 
bris contained  a  large  percentage  of  blood, 
and  that  said  tests  further  showed  that  said 
blood  was  not  the  blood  of  a  human  being." 
Tikis  affidavit  surprised  the  trial  judge,  and 
he  considered  it  a  matter  of  grave  import. 
He  undoubtedly  gave  the  subject  very  care- 
ful attention,  and  he  reached  the  conclusion 
that  "the  blood  found  in  the  manure  pile 
was  not  human  blood,"  but  be  further  de- 
clared that  it  did  not  follow  "that  all  other 
blood  found  at  various  places  indicated  by 
blood  stains  and  the  like  was  of  the  same 
character.  By  beginning  at  the  other  end  of 
the  trail  *  *  *  we  find  no  difficulty— at 
least  I  find  none— In  convincing  ourselves 
that  that  blood  was  human  blood."  This 
was  followed  by  a  statement  by  the  trial 
judge  of  his  reason  for  concluding  that  the 
case  against  the  defendant  was  complete 
without  this  circumstance  of  the  blood  In  the 
manure  pile.  He  therefore  denied  the  mo- 
tion for  a  new  trial.  We  think  no  one  can 
dispassionately  read  the  record  without 
agreeing  that  his  decision  was  right 

We  may  add  that  the  force  of  said  affida- 
vit of  Dr.  Holliger  was  somewhat  weakened 
by  a  counter  showing  that,  by  reason  of  the 
fact  that  said  blood  was  subjected  to  the 
chemical  action  of  the  manure  and  the  heat 
of  the  sun,  the  usual  tests  for  determining 
its  character  would  not  be  entirely  reliable. 
There  would  be  also  ground  for  holding  that 
appellant  did  not  display  that  diligence  in 
obtaining  said  evidence  which  the  law  ex- 
acts. His  affidavit  does  not  allege  that  he 
had  no  knowledge  of  the  existence  of  said 
blood  in  the  manure  pile.  We  must  assume, 
therefore,  that  he  knew  it  was  there  as  early 
as  the  morning  of  August  27th,  and  it  was 
his  duty  to  inform  his  counsel  in  order  that 
they  might  take  the  proper  steps  to  have  an 
analysis  of  it. 

A  word  more,  and  we  are  through.  Appel- 
lant's counsel,  with  great  earnestness  and 
ability,  Insist  in  their  opening  brief,  and  re- 
iterate in  their  closing  brief,  that  their  client 
Is  innocent  of  the  charge  and  should  be 
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granted  a  new  trial.  They  very  naturally 
accept  bis  denials  and  explanations,  and  they 
are  not  to  be  blamed  for  It.  They  think  it 
is  incredible  that  "the  appellant  could  have 
knelt  and  prayed  with  the  widow  and  chil- 
dren of  Sequelra  if  he  had  taken  the  life  of 
Sequelra."  To  the  normal  mind,  incapable 
of  conceiving  and  planning  murder,  that  does 
seem  almost  unthinkable,  but  the  murderer 
must  be  judged  by  a  different  standard  from 
the  ordinary  man.  That  he  should  do  that 
thing  does  seem  strange,  but  not  so  strange 
as  the  murder  itself.  That  Sequelra  was 
murdered  is  beyond  question,  and  the  record 
seems  to  leave  little,  if  any,  doubt  that  Cor- 
rea  committed  the  crime.  We  are  not  sur- 
prised, therefore,  at  his  conduct  after  Se- 
queira was  killed. 

As  we  believe  the  defendant  has  suffered 
no  injustice,  and  we  find  in  the  record  no 
prejudicial  error,  the  Judgment  and  order  are 
affirmed. 

We  concur:  ELLISON,  Presiding  Judge 
pro  tern,  j  HART,  J. 


BALDABACHI  et  al.  v.  LEACH.  (Civ.  8028.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 2,  California.    Dec.  4,  1910.) 

1.  Appeal  and  error  <8= 1002— Verdict  on 
conflicting  evidence  will  not  be  re- 
VIEWED. 

Defendant's  appeal,  grounded  on  insufficien- 
cy of  evidence  to  support  the  verdict,  cannot 
be  maintained,  where  the  testimony  was  in 
direct  conflict  and  sufficient  evidence  to  take 
question  to  jury. 

2.  Trial  <8=»108%  —  Plaintiffs'  counsel 
has  bight  to  know  if  jurors  were  inter- 
ested in  companies  insuring  automo- 
bile owners  against  accident. 

In  an  action  for  injuries  when  struck  by  de- 
fendant's automobile,  counsel  for  plaintiffs  were 
entitled  to  know  if  any  of  the  prospective  ju- 
rors were  interested  as  stockholders,  or  other- 
wise, in  corporations  engaged  in  insuring  au- 
tomobile owners  against  liability  for  accident. 

3.  Appeal  and  error  ©=1060(1)— Ebbor  in 
suggesting  to  jury  that  defendant  sued 
fob  injuries  was  protected  by  insurance 
cubed  by  action  op  court. 

In  an  action  for  injuries  when  struck  by  de- 
fendant's automobile,  where  a  question  to  ju- 
rors by  plaintiffs'  attorneys  was  erroneous  as 
informing  the  jurors  that  defendant  was  insur- 
ed against  liability,  such  error  was  cured  by 
the  action  of  the  court  in  calling  attention  to 
its  prejudicial  character,  and  in  securing  state- 
ment from  the  jurors  they  could  and  would  dis- 
regard the  information. 


4.  Trial  «j=»415— Error  in  suggesting  to 
jurors  that  defendant  carried  liability 
insurance  waived. 
In  an  action  for  injuries  when  struck  by 
defendant's  automobile,  error  in  that  plaintiff's 
attorneys  by  a  question  to  jurors  suggested  to 
them  that  defendant  carried  liability  insurance 
was  waived  by  defendant's  consenting  to  proceed 
to  impanel  the  jury  from  talesmen  in  attend- 
ance. 

6.  Trial  <S=> 207— Instruction  limiting  evi- 
dence TO  PURPOSE  FOR  WHICH  IT  WAS  AD- 
MISSIBLE MUST  BE  GIVEN. 

Defendant  was  entitled  to  an  instruction 
limiting  certain  evidence  to  the  single  purpose 
for  which  it  was  admissible  against  him. 

6.  Trial  «=»256(5)— More  definite  instruc- 
tion LIMITING  EVIDENCE  M,UST  BE  RE- 
QUESTED. 

It  was  incumbent  on  defendant,  if  he  wanted 
a  more  definite  and  explicit  statement  of  the 
law  limiting  certain  evidence  against  him  to  a 
single  purpose,  to  ask  for  it 

7.  Evidence  «J=>220(2)  —  Admission  by  si- 
lence to  accusative  declaration  after 
accident  admissible  despite  character 
of  declaration  itself. 

In  an  action  for  injuries  when  struck  by 
defendant's  jitney  bus,  testimony  that  a  by- 
stander after  the  accident  told  defendant  he 
ought  to  be  strung  up  by  the  heels  for  running 
into  a  woman  in  that  fashion,  and  that  defend- 
ant made  no  reply,  held  properly  admitted  as 
an  admission  by  silence  when  circumstances  call- 
ed for  reply,  though  the  bystander's  declaration 
in  itself,  aoart  from  the  fact  that  it  was  un- 
answered, £ided  strongly  to  influence  the  jury 
to  find  defendant  had  been  negligent. 

8.  Municipal  corporations  <S=>706(5)— Evi- 
dence SHOWING  NO  CONTRIBUTORY  NEGLI- 
GENCE IN  CROSSING  STREET  BY  PLAINTIFF 
STRUCK  BY  AUTOMOBILE. 

In  an  action  for  injuries  to  a  woman  struck 
by  defendant's  jitney  bus  when  attempting  to 
cross  a  street  through  traffic  of  teams,  automo- 
biles, and  street  cars,  evidence  held  to  sustain 
finding  for  plaintiff  on  the  issue  of  contributory 
negligence. 

9.  Trial  «3=>2G0(1)  —  Refusal  of  requests 

COVERED  OTHERWISE  NOT  ERRONEOUS. 

There  was  no  error  in  refusing  proper  in- 
structions requested  where  the  points,  so  far 
as  material,  were  covered  by  other  instructions 
given. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Curtis  D.  Wilbur,  Judge. 

Action  by  Louise  Baldarachi  and  others 
against  A.  Leach.  From  judgment  for  plain- 
tiffs, defendant  appeals.  Affirmed. 

Bowen  Sc  Bailie,  of  Los  Angeles,  for  appel- 
lant. 

Geo.  M.  Harker  and  S.  M.  Bernard,  both  of 
Los  Angeles,  for  respondents. 

SLOANE,  J.  The  plaintiff  in  this  action, 
who  Is  respondent  on  this  appeal,  is,  so  her 
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counsel  Inform  us  by  the  opening  paragraph  '  tion  in  evidence,  and  would  have  been  clearly 


of  their  brief,  "a  thrifty  and  industrious 
woman,  who  hired  out  at  washing  and  iron- 
ing and  cleaning  house,  helping  to  support  an 
invalid  husband."  It  Is  not  Improbable  that 
this  circumstance  was  instrumental  in  secur- 
ing her  a  verdict  for  damages  from  being 
run  Into  by  defendant's  automobile.  A  dis- 
passionate reading  of  the  evidence,  at  any 
rate,  leaves  it  doubtful  If  a  preponderance  of 
proof  of  negligence  In  behalf  of  plaintiff  en- 
titled her  to  the  verdict.  All  of  defendant's 
witnesses,  and  two  of  the  witnesses  for  plain- 
tiff, testify  to  a  state  of  facts  which  strongly 
indicate  that  the  plaintiff,  In  crossing  the 
street,  had  safely  passed  In  front  of  defend- 
ant's automobile,  driven  as  a  jitney  bus,  and 
that  the  accident  resulted  from  her  suddenly 
and  unexpectedly  stepping  back  to  avoid  an- 
other machine. 

[1]  Defendant's  appeal  In  this  case  la  not, 
however,  presented  on  the  ground  of  Insuffi- 
ciency of  the  evidence  to  support  the  verdict; 
and,  if  it  were,  it  could  not  be  maintained 
on  that  ground,  as  there  was  direct  conflict  In 
the  testimony,  and  a  sufficient  showing  of  an 
excessive  rate  of  speed  and  failure  to  give 
-warning  signals  to  make  the  question  one  sole- 
ly within  the  province  of  the  Jury.  We  only 
call  attention  to  the  unconvincing  state  of  the 
evidence  because  of  its  relation  to  the  er- 
rors of  law  presented  on  the  appeal,  which 
assume  larger  proportions  In  view  of  the 
wavering  balance  of  the  facts. 

There  are  only  two  of  appellant's  specifica- 
tions of  error  that  would  seem  to  require  se- 
rious consideration.  One  is  the  alleged  preju- 
dicial conduct  of  plaintiff's  counsel  in  sug- 
gesting, on  the  examination  of  the  jurors, 
that  the  defendant  was  protected  by  an  acci- 
dent indemnity  Insurance;  and  the  other, 
admission  In  evidence,  over  defendant's  ob- 
jection and  motion  to  strike  from  the  record, 
of  a  declaration  to  the  defendant  by  a  by- 
stander and  witness  to  the  accident  that  de- 
fendant "ought  to  be  strung  up  by  the  heels 
for  running  Into  a  woman  in  that  fashion." 

[2-4]  As  to  the  first  specification,  counsel 
for  plaintiffs  are  doubtless  right  In  claiming 
that  they  were  entitled  to  know  if  any  of 
the  prospective  jurors  were  Interested  as 
stockholders  or  otherwise  In  corporations  en- 
gaged in  that  line  of  Indemnity  insurance. 
But  the  form  of  the  question,  coupled  with 
the  statement  of  counsel  which  followed  it, 
was  very  suggestive  of  a  purpose  to  inform 
the  jurors  that  the  defendant  was  insured 
against  liability  for  such  an  accident.  It  was 
at  least  effective  for  that  purpose.  The  state- 
ment made  by  counsel  was  that  "under  the 
law  of  this  state  all  jitney  bus  licensed  driv- 
ers must  and  are  compelled  by  law  to  have 
indemnity  insurance."  The  law  referred  to 
was  an  ordinance  of  the  city  of  Los  Angeles, 
and  could  only  have  been  properly  brought 
to  the  knowledge  of  the  Jury  by  its  lntroduc- 


lnadmlssible  If  offered.  But  if  there  was  er- 
ror in  this  matter,  it  was  cured,  in  legal  con- 
templation at  least,  by  the  action  of  the  court 
In  calling  attention  to  its  prejudicial  charac- 
ter, and  in  securing  a  statement  from  the  ju- 
rors that  they  could  and  would  disregard  the 
suggested  Information,  and  was  further 
waived  by  defendant  consenting  to  proceed 
to  Impanel  the  jury  from  the  talesman  then 
in  attendance. 

The  second  point  is  a  more  serious  and 
difficult  one.  The  witness  Newman,  who  saw 
the  accident,  was  asked  what  he  said  to  the 
defendant.  The  question  was  objected  to  be- 
cause no  foundation  laid,  and  as  immaterial. 
The  objection  was  overruled,  and  the  witness 
answered: 

"I  don't  know  just  exactly  what  I  said,  but 
I  remember  saying:  'Ton  had  ought  to  be  strung 
up  by  the  heels  for  running  into  a  woman  in 
that  fashion.' " 

The  witness  also  testified  that  the  defend- 
ant made  no  reply.  Defendant's  counsel  then 
moved  that  the  question  and  answer  be 
stricken  out  as  not  being  part  of  the  res 
geste  and  as  Incompetent,  irrelevant,  and 
Immaterial.  In  denying  the  motion  the  court 
said: 

"I  am  not  accepting  it  or  admitting  it  as  part 
of  the  res  gestae ;  I  am  admitting  it  in  the  na- 
ture of  an  admission  by  the  defendant. 

"Counsel  for  the  Defendant:  I  don't  see  any 
admission  there. 

"The  Court:  That  is  a  matter  for  the  jury. 
Where  declarations  are  made  which  might  be 
replied  to,  it  is  evidence.  The  weight  of  it  is 
for  the  jury." 

The  declaration  made  to  the  defendant,  to- 
gether with  defendant's  failure  to  reply 
thereto,  was  allowed  to  go  to  the  jury  on  the 
theory  that  the  silence  of  defendant  was  sus- 
ceptible of  being  construed  as  In  some  degree 
an  admission  of  negligence  or  fault  on  his 
part  in  running  over  the  plaintiff.  Was  It  pri- 
marily a  question  for  the  court  to  determine, 
in  ruling  on  this  objection,  whether  the  char- 
acter of  the  statement  addressed  to  the  de- 
fendant was  such  that  his  failure  to  make 
response  might  reasonably  suggest  to  the 
jury  a  realization  of  negligence  on  his  part? 
or  was  it  the  province  of  the  jury  to  decide, 
in  view  of  all  the  surrounding  circumstances, 
whether  any  significance  was  to  be  attached 
to  his  silence? 

The  authorities  are  seemingly  much  in  con- 
flict on  this  point  It  has  been  frequently 
held  that  it  is  not  all  questions  or  declara- 
tions to  a  party  relating  to  an  Issue  In  con- 
troversy, regarding  which  his  silence  may 
be  used  as  evidence  of  an  admission;  and  that, 
unless  the  failure  to  respond  is  such  as  to 
raise  a  natural  and  reasonable  inference  that 
he  admits  the  truth  of  the  charge,  such  state- 
ments are  Inadmissible.  State  v.  Hamilton, 
65  Mo.  520;  People  v.  Harrison,  261  111.  517, 
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104  N.  E.  259;  Pederson  v.  Nixon,  284  111. 
421,  120  N.  E.  323;  toiler  v.  Dean,  31  Ala. 
654. 

In  a  number  of  cases  It  has  been  held  error 
to  permit  evidence  to  show  that  a  party  failed 
to  respond  to  a  question  or  declaration  imput- 
ing guilt  or  blame,  on  the  ground  that  it  ap- 
peared as  a  matter  of  law  that  the  nature  of 
the  remarks  or  the  circumstances  under 
which  they  were  addressed  to  the  party  did 
not  call  for  a  response.  Ikrry  v.  Sherbourne, 
2  Allen  (Mass.)  34;  Rafter  v.  Chicago  City 
Ry.  Co.,  139  m.  App.  81;  Lane  v.  Bryant, 
9  Gray,  245,  69  Am.  Dec.  282;  Rolfe  v. 
Rolfe,  10  Ga.  143. 

On  the  other  hand,  there  are  many  deci- 
sions, and,  as  we  think,  constituting  the 
weight  of  authority  and  the  better  reasoning, 
which  hold  that  all  such  declarations  or  ques- 
tions directed  to  a  party  which  challenge  or 
suggest  a  response  from  one  who  could  truth- 
fully dispute  or  negative  them  are  properly 
admissible  in  evidence,  and  it  Is  for  the  jury 
to  determine  whether,  in  consideration  of  all 
the  circumstances,  any  significance  attaches 
to  a  failure  to  reply.  Section  1870,  subdivi- 
sion 3,  of  the  Code  of  Civil  Procedure,  pro- 
vides that  evidence  may  be  given  upon  a  trial 
of  "an  act  or  declaration  of  another,  In  the 
presence  and  within  the  observation  of  a  par- 
ty, and  his  conduct  in  relation  thereto."  This 
is  a  legislative  statement  of  a  generally  rec- 
ognized common-law  rule  of  evidence.  As 
is  said  In  Wheat  v.  Croom,  7  Ala.  349: 

"This  rule  of  evidence  rests  upon  that  univer- 
sal principle  of  human  conduct,  which  leads  us 
to  repel  an  unfounded  imputation,  or  claim." 

In  Estate  of  Snowball,  157  Cal.  301,  107 
Pac.  598,  it  is  said: 

"The  evidence  here  was  admissible  as  tending 
to  show  admissions  *  *  *  pf  the  truth  of  the 
charges.  •  •  *  Whether  it  did  show  such  ad- 
missions was  for  the  jury  to  determine  in  view 
of  all  the  circumstances." 

The  extent  of  the  rule  Is  that  it  is  a  ques- 
tion for  the  jury,  in  the  light  of  all  the  circum- 
stances, to  say  whether  the  silence  of  a  par- 
ty amounts  to  an  admission,  the  weight  to 
be  given  the  evidence  depending  upon  how 
provocative  the  situation  is  to  speech  and 
how  significant  is  the  silence.  State  v.  El- 
lison, 266  Mo.  604,  182  S.  W.  996,  Ann.  Cas. 
1918C,  p.  9;  International  Harvester  Co.  v. 
Voborll,  187  Ped.  973,  110  C.  C.  A.  311; 
Hagenbaugh  v.  Crabtree,  33  111.  225;  Blan- 
chard  v.  HodgKins,  62  Me.  119 :  Morrill  v.  Rlt- 
chey,  18  N.  H.  295.  In  the  case  last  cited  the 
court  says: 

"What  is  said  in  a  party's  hearing  may  be 
proved,  but  it  is  the  province  of  the  jury  to  put 
a  construction  upon  the  party's  behavior  at  such 
time.  They  may  say  he  is  silent  because  he  is 
afraid  to  speak,  or  because  he  is  struck  dumb 
with  amazement,  *  •  •  or  because  he  ac- 
quiesces in  the  thing  said;  *  *  *  or,  in 


short,  they  may  draw  such  inference  as  they 
think  ought  to  be  drawn  from  conduct  that,  in 
itself,  without  the  aid  of  surrounding  circum- 
stances to  explain  it,  is  extremely  equivocal." 

In  Vail  v.  Strong,  10  Vt  457,  it  is  said: 

"The  mere  silence  of  the  party  creates  no 
evidence,  one  way  or  the  other.  There  are,  in- 
deed, cases,  where  the  silence  of  the  party  cre- 
ates a  presumption  or  inference  against  him; 
but  this  presumption  derives  all  its  force  from 
the  circumstances  under  which  the  statement 
is  made,  and  which  call  for  a  denial.  If  the 
party  is  under  a  moral  or  honorary  obligation 
to  disclose,  or  his  reputation  or  interest  is  jeop- 
ardized by  the  statement,  he  has  a  strong  in- 
ducement to  deny  it,  if  he  can  do  so  with  truth. 
His  silence  under  such  circumstances,  affords 
an  inference  against  him,  which  is  more  or 
less  strong  in  proportion  to  the  inducement  to 
make  the  denial.  But  even  here  the  evidence 
thus  created  rests  altogether  upon  the  attend- 
ant circumstances.  *  •  *  But  we  know  of 
no  obligation  upon  the  party  to  answer  every 
idle  or  impertinent  inquiry.  He  has  the  right 
to  be  silent,  unless  there  be  good  occasion  for 
speaking.  •  *  •  The  true  rule  we  under- 
stand to  be  this:  Evidence  of  this  character 
may  be  permitted  to  go  to  the  jury,  whenever 
the  occasion  upon  which  the  declaration  is  made 
in  the  presence  of  the  party  and  the  attendant 
circumstances  call  for  serious  admission  or  de- 
nial on  his  part;  but  the  strength  of  the  evi- 
dence depends  altogether  on  the  force  of  the 
circumstances  and  the  motives  which  may  im- 
pel him  to  an  explicit  denial  if  the  statement 
be  untrue.  But  if  no  good  reason  exists  to 
call  for  disclosure,  and  the  party  declines  to  en- 
ter into  useless  discussion  or  answer  idle  carios- 
ity, no  legitimate  inference  to  his  prejudice  can 
be  drawn  from  his  silence." 

It  is  apparent  in  the  case  at  ,bar  that  the 
declaration  testified  to  did  not  entitle  the 
party  making  it  to  a  reply.  He  was  a  mere 
bystander,  with  no  more  Interest  in  the  af-' 
fair  than  any  other  one  of  the  crowd  that 
doubtless'  had  already  assembled.  The  na- 
ture of  his  statement  was  truculent  and 
offensive,  and  did  not  in  terms  call  for  a 
response.  It  was  a  situation  where  any  self- 
respecting  and  self-restraining  man  In  the 
position  of  defendant,  no  matter  how  con- 
scious of  innocence,  might  properly  keep  si- 
lent, and  where,  if  a  response  had  been  made, 
it  would  most  likely  have  been  an  angry  re- 
tort. At  the  same  time,  the  statement  to  de- 
fendant that  he  ought  to  be  strung  up  "for 
running  into  a  woman  in  that  fashion"  did 
apprise  him  that  be  was  being  accused  of 
having  negligently  and  recklessly  run  his  car 
upon  the  plaintiff.  He  could  have  answered 
by  denying  fault  or  responsibility  for  the  ac- 
cident Without  doubt  many  men  so  situated 
would  have  repudiated  the  implication  con- 
veyed in  the  charge.  Was  it  a  question  prop- 
erly left  to  the  jury  whether,  under  the  cir- 
cumstances shown  here,  his  failure  to  make 
such  answer  signified  a  sense  of  guilt? 

It  clearly  could  not  be  held,  as  a  matter  of 
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law,  that  failure  to  make  a  response  In  this 
case  did  Indicate  a  sense  of  guilt,  and  that 
Is  the  point  upon  which  many  of  the  deci- 
sions on  this  line  of  evidence  divide — some 
of  the  courts  admitting  the  declarations  and 
failure  to  reply  as  presumptive  evidence  of 
acquiescence,  while  others  have  held  the  ad- 
mission of  such  evidence  error,  on  the  ground 
that  it  could  not  be  held  as  a  matter  of  law 
that  such  silence  was  evidence  of  acquies- 
cence in  the  facts  alleged.  The  other  theory 
on  which  the  evidence  complained  of  here  is 
sought  to  be  upheld  is  that  the  question  of 
the  significance  to  be  attached  to  a  failure 
to  reply  becomes  a  mixed  question  of  law  and 
fact,  to  be  submitted  to  the  jury  under  prop- 
er instructions  as  to  how  to  weigh  the  cir- 
cumstances in  determining  what,  if  any,  sig- 
nificance is  to  be  given  to  the  silence  of  the 
party  under  the  given  state  of  facts.  The  ad- 
missibility of  the  evidence  in  question  here 
plainly  depends  upon  the  surrounding  cir- 
cumstances and  the  temperament  and  dispo- 
sition of  the  party  addressed,  and  It  is  con- 
tended that,  where  these  conditions  rest  upon 
various  collateral  and  attending  facts,  it 
Is  for  the  jury  to  determine  what  would  be 
the  natural  and  usual  conduct  of  an  ordinary 
man  under  these  given  conditions. 

It  is  probably  true,  under  the  circumstances 
of  this  particular  case,  that  a  man  of  an  out- 
spoken, combative  temperament  would  have 
been  likely  to  have  repudiated  the  insinua- 
tion of  culpable  negligence  contained  in  the 
declaration  of  the  witness,  if  he  could  do  so 
truthfully;  while  one  of  a  reserved  and  timid 
disposition  would  be  likely  to  remain  silent, 
even  in  the  face  of  an  unjust  imputation. 
The  Jurors  had  the  party  before  them,  and 
opportunity  to  form  an  estimate  of  his  dis- 
position in  this  regard;  and  it  was  within 
their  province  to  determine  what,  if  any  sig- 
nificance attached  to  his  silence. 

[6,  6]  It  may  be  apparent  in  this  case  that 
the  nature  of  the  declaration  and  surround- 
ing circumstances  make  it  so  clear  that  no 
vfatr  inference  of  an  admission  of  negligence 
could  be  inferred  from  defendant's  failure  to 
reply  that  it  is  extremely  Improbable  that 
the  jury  attached  any  significance  to  his  si- 
lence, and  yet  the  matter  be  one  that  was 
property  left  to  the  Jury's  determination.  In 
fact,  the  prejudicial  part  of  the  admitted  evi- 
dence, if  Its  admission  was  error,  is  in  the 
declaration  itself.  It  was  of  such  a  charac- 
ter as  to  Indicate  an  excited  state  of  mind 
and  a  highly  unfavorable  opinion  of  the  man- 
ner in  which  the  defendant  had  handled  his 
car,  and  was  calculated  to  Impress  the  jury 
with  a  conviction  that  the  defendant  must 
have  been  driving  with  great  recklessness 
and  want  of  care  to  arouse  such  a  state  of 
mind  on  the  part  of  a  disinterested  witness. 
It  is  beyond  dispute  that,  if  this  declara- 
tion— that  defendant  ought  to  be  strung  up 
for  running  into  a  woman  in  that  fashion — 
had  been  made  out  of  the  presence  and  hear- 


ing of  the  defendant,  its  introduction  in  evi- 
dence would  be  prejudicial  error.  It  is  equal- 
ly so  if,  having  been  made  in  his  presence, 
it  must  be  held  as  a  matter  of  law  that  no 
unfavorable  inference  could  be  drawn  from 
his  silence.  It  is  true  that  in  this  case  the 
person  who  made  the  declaration  testified  on 
the  trial  as  to  all  the  facts  that  came  under 
his  observation  relating  to  the  accident,  and 
the  jury  was  placed  in  a  position  to  decide 
for  themselves  whether  what  he  claimed  to 
have  seen  justified  his  heated  conclusions. 
But  the  very  fact  of  the  excitement  and  re- 
sentment displayed,  as  a  result  of  what  he 
saw,  in  this  indictment  of  the  defendant, 
might  have  convinced  the  jury  of  the  truth- 
fulness of  this  witness'  narrative  of  the  ac- 
cident. If  the  declaration  was  improperly 
admitted,  it  would  constitute  prejudicial  er- 
ror. But  If  it  was  properly  before  the  jury 
for  the  purpose  of  showing  acquiescence  by 
silence,  the  fact  that  it  was  not  competent  as 
proof  of  any  fact  Implied  in  the  declaration 
itself  would  not  exclude  it.  The  law  pro- 
vides what  may  be  an  inadequate,  yet  a  legal 
protection  against  the  prejudicial  results  of 
such  testimony.  The  defendant  was  entitled 
to  an  instruction  of  the' court  limiting  the 
evidence  to  the  one  purpose  for  which  it  was 
admissible.  The  trial  judge  did,  in  this  in- 
stance, rather  inadequately,  perhaps,  Indicate 
in  his  ruling  on  the  motion  to  strike  out  this 
testimony  that  it  was  only  received  as  tending 
to  show  acquiescence  on  the  part  of  the  de- 
fendant But  it  was  Incumbent  upon  defend- 
ant, if  he  wanted  a  more  definite  and  explic- 
it statement  of  the  law,  to  ask  for  It.  Peo- 
ple v.  Mallon,  103  Cal.  613, 37  Pac.  512 ;  Byrne 
v.  Byrne,  113  Cal.  294,  45  Pac.  536.  No  such 
request  was  made  in  this  case,  either  as  to 
the  limited  application  of  this  evidence,  or  as 
to  the  conditions  under  which  silence  should 
be  construed  to  imply  acquiescence  in  the 
statement  made,  and  defendant  is  therefore 
not  in  a  position  to  complain  at  the  omission 
of  such  further  Instruction. 

[7]  While  it  may  seem  clear  to  us  that  the 
significance  of  defendant's  silence  in  the  face 
of  this  declaration  was  practically  negligible 
as  evidence  of  an  admission,  we  are  not  pre- 
pared to  say  that  the  court  was  not  right  in 
holding  it  to  be  a  matter  for  the  jury  to  pass 
upon,  In  view  of  the  fact  that  it  in  effect 
charged  defendant  with  negligence,  and 
would,  at  least,  be  suggestive  and  provocative 
of  an  answer  denying  fault,  if  the  person  ar- 
raigned felt  that  he  was  not  to  blame.  It 
was  necessary  to  weigh  the  attending  circum- 
stances in  order  to  determine  what  would 
be  the  usual  and  natural  course  for  one  to 
pursue  when  confronted  with  such  a  state- 
ment. In  view  of  the  extreme  uncertainty 
and  confusion  of  the  law  on  this  point,  as 
shown  in  numerous  court  rulings,  we  are  led 
to  leave  the  action  of  the  trial  court  undis- 
turbed. 

[S]  On  the  issue  of  contributory  negligence, 
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we  are  satisfied  that  the  Jury  was  Justified 
In  finding  for  the  plaintiff.  The  manner  In 
which  plaintiff  entered  upon  the  street  cross- 
ing and  attempted  to  make  her  way  through 
the  traffic  of  teams  and  automobiles  and 
street  cars  was  one  of  the  constantly  recur- 
ring problems  of  negotiating  crowded  and 
traffic  congested  streets;  and  her  prudence 
and  care  in  the  matter  were  for  the  jury  to 
determine  in  the  light  of  the  facts  of  this 
particular  case. 

[9]  We  have  carefully  considered  the  In- 
structions given  and  refused,  and  find  no 
prejudicial  error.  There  were  one  or  two  of 
defendant's  refused  Instructions  that  might 
have  been  properly  given,  but  the  points,  so 
far  as  material,  were  covered  by  other  in- 
structions which  were  given. 

The  judgment  is  affirmed. 

We  concur:  FINLAYSON,  P.  J.;  THOM- 
AS, X 


WILMS  v.  GERKING.  (No.  15442.) 
(Supreme  Court  of  Washington.  Jan.  12, 1920.) 
Animals  <f=  100(8)— Treble  damages  undeb 

STATUTE  WHEN  BWINE  ABE  "SDEFEBED  TO 
BUN  AT  LABQE"  NOT  RECOVERABLE  ON  MERE 
PBOOF  Og  SECOND  TRESPASS. 

That  hogs  trespassed  on  plaintiff's  lands 
is  not  conclusive  that  they  were  "suffered  to 
run  at  large,"  within  Rem.  Code  1915,  §  3174, 
in  such  case  allowing  treble  damages  for  sec- 
ond trespass;  the  words  implying  knowledge 
and  consent  of  owners. 

Department  i. 

Appeal  from  Superior  Court,  Okanogan 
County;  C.  H.  Neal,  Judge. 

Action  by  J.  W.  Willis  against  E.  G.  Gerk- 
lng.  Judgment  for  plaintiff,  and  defendant 
appeals.  Reversed  In  part  and  remanded, 
with  directions. 

Joseph  A.  Merva,  of  Tonasket,  and  Smith  & 
Brown,  of  Okanogan,  for  appellant. 
J.  W.  Graham,  of  Tonasket,  for  respondent. 

PARKER,  J.  The  plaintiff,  Willis,  com- 
menced this  action  in  the  superior  court  for 
Okanogan  county,  seeking  recovery  of  dam- 
ages which  be  claims  to  have  suffered  from 
the  destruction  of  his  grain  by  hogs  be- 
longing to  the  defendant,  Gerklng,  while  the 
hogs  were  trespassing  on  plaintiff's  land  on 
two  different  occasions.  Treble  damages  in 
the  sum  of  $201.45  and  further  damage  of 
50  cents  per  day  for  the  feed  and  care  of 
the  hogs  from  November  23,  1916,  were 
claimed  by  plaintiff  under  section  3174,  Rem. 
Code,  reading  as  follows: 

"If  any  swine  shall  be  suffered  to  run  at  large 
in  aoy  county  of  this  state  contrary  to  the  pro- 


visions of  this  act,  and  shall  trespass  upon 
the  land  of  any  person,  the  owner  or  person 
having  possession  of  such  swine  shall  be  lia- 
ble for  all  damages  the  owner  or  occupant  of 
such  land  may  sustain  by  reason  of  such  tres- 
pass; and  for  a  second  or  subsequent  act  of 
trespass  by  such  swine,  such  owner  or  person 
shall  be  liable  for  treble  the  amount  of  damages 
done  by  the  same." 

Trial  in  the  superior  court  sitting  without 
a  jury  resulted  In  findings  and  judgment 
awarding  to  plaintiff  recovery  for  the  first 
trespass  in  the  sum  of  $10,  and  for  the  second 
trespass  in  the  sum  of  $40.  The  latter 
amount  being  trebled  by  the  court,  the  judg- 
ment was  rendered  for  $130.  From  this 
disposition  of  the  case  the  defendant  has  ap- 
pealed to  this  court. 

The  only  question  here  presented  which  we 
deem  worthy  of  serious  consideration  is  as 
to  whether  or  not  the  trial  court  erred  in 
awarding  treble  damages  for  the  second  tres- 
pass. The  trial  court  made  no  special  find- 
ings touching  the  question  of  the  hogs  being 
"suffered  to  run  at  large,"  finding  only  that 
the  hogs  trespassed  upon  respondent's  land 
and  caused  the  damage  complained  of,  on 
October  30th  and  November  14th.  The  judg- 
ment seems  to  have  been  rested  by  the  trial 
judge  upon  the  theory  that  the  fact  of  the 
trespass  was  of  itself  sufficient  to  call  for 
the  conclusion  that  the  hogs  were  "suffered 
to  run  at  large"  by  appellant,  their  owner, 
at  the  time  of  each  trespass. 

This  court  has  adopted  the  view,  in  har- 
mony with  the  law  generally  announced  else- 
where in  this  country,  that,  when  a  statute 
awards  damages  in  a  greater  amount  than 
is  actually  suffered  by  the  Injured  party, 
the  statute  is  in  that  respect  penal  in  its 
nature,  Is  to  be  strictly  construed  in  favor 
of  the  defendant,  and  the  plaintiff  must  clear- 
ly bring  himself  within  its  provisions  in  or- 
der to  recover  more  than  his  actual  loss. 
Such  was  in  substance  the  holding  in  Gard- 
ner v.  Lovegren,  27  Wash.  356,  67  Pac  615,' 
where  the  question  was  reviewed  and  a  num- 
ber of  decisions  by  the  courts  of  other  states 
noticed.  Now  it  seems  plain  that,  while  ap- 
pellant Is  in  any  event  entitled  to  recover 
damages  in  this  case  measured  by  his  actual 
loss,  he  is  not  entitled  to  recover  treble  dam- 
ages for  the  second  trespass  unless  the  hogs 
were,  at  the  times  in  question,  "suffered  to 
run  at  large"  by  appellant,  their  owner,  with- 
in the  meaning  of  section  3174.  Counsel  for 
respondent  argues,  and  the  trial  court  seems 
to  have  held,  that  the  mere  fact  that  the 
hogs  trespassed  upon  respondent's  land,  off 
the  land  of  appellant,  is  conclusive  that  they 
were  then  "suffered  to  run  at  large,"  by  ap- 
pellant, regardless  of  his  intent.or  knowledge 
of  their  being  at  large ;  and  even  regardless 
of  bis  negligence  resulting  in  their  being  at 
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large.  It  seems  to  us  that  the  words  "suf- 
fered to  run  at  large,"  as  used  in  section 
3174,  in  so  far  as  these  words  touch  the 
question  of  treble  damages,  mean  to  run  at 
large  as  the  result  of  the  knowledge  and 
consent  of  the  owner.  Of  course,  it  may  be 
that  such  knowledge  and  consent  might  be 
Inferred  from  gross  negligence  on  the  part 
of  the  owner  in  connection  with  his  attempted 
or  pretended  restraining  of  his  hogs;  that  is, 
his. restraining  of  his  hogs  might  be  of  such 
a  nature  that  it  could  be  said  to  constitute 
only  a  mere  pretense  In  that  regard,  and 
amount,  in  effect,  to  his  consent  to  their 
running  at  large.  But  we  have  no  finding 
of  the  trial  court  here  touching  the  question 
of  consent  on  the  part  of  appellant  to  his 
hogs  running  at  large,  and  a  reading  of  the 
evidence  convinces  us  that  there  is  nothing 
therein  that  warrants  any  finding  upon  this 
question  against  appellant.  We  think  there 
is  nothing  in  this  record  lending  substantial 
support  to  the  contention  of  counsel  for  re- 
spondent that  the  hogs  were  "suffered  to 
run  at  large"  by  appellant,  other  than  the 
fact  that  the  hogs  committed  these  two  tres- 
passes. 

In  Decker  v.  McSorley,  116  Wis.  643,  93 
N.  W.  808,  the  court  had  under  consideration 
a  city  ordinance  making  it  a  punishable  of- 
fense for  the  owner  of  a  horse  to  "permit" 
it  to  run  at  large  in  the  city ;  the  court  hold- 
ing, in  substance,  that,  in  order  to  render 
the  owner  guilty  under  the  ordinance,  the 
horse  must  be  at  large  with  the  knowledge 
and  assent  of  the  owner.  In  Ball  Ranch  Co. 
v.  Hendrickson,  50  Mont.  220,  146  Pac.  278, 
there  was  involved  the  question  of  a  ram 
running  at  large  in  violation  of  the  statute 
of  that  state.  Among  other  observations 
made  by  the  court  in  that  decision,  we  note 
the  following: 

"Section  1881  is  as  follows:  'It  is  unlawful 
for  any  owner  or  person  having  the  management 
or  control  of  any  ram  or  he-goat  to  permit  the 
same  to  run  at  large  between  the  first  day  of 
August  and  the  first  day  of  December  of  each 
year.' 

"Section  1882  provides  a  penalty  for  violation 
of  the  provisions  of  section  1881.  To  permit  the 
ram  or  he-goat  to  run  at  large  constitutes  the 
offense  under  the  statute,  and  not  alone  the 
running  at  large.  The  chief  difficulty  encounter- 
ed in  construing  the  statute  seems  to  be  in  de- 
termining the  proper  definition  of  the  word 
'permit'  as  used  therein.  'The  language  (of  a 
statute)  is  to  be  understood  in  its  usual  and 
ordinary  significance.'  Osterholm  v.  Boston  & 
Mont.  0.  C.  &  S.  Min.  Co.,  40  Mont.  508,  528, 
107  Pac.  499,  605.  Webster's  definition  of  the 
word  'permit'  is:  To  allow  by  tacit  consent, 
or  by  not  hindering ;  take  no  steps  to  prevent ; 
consent  tacitly  to.'  Other  judicial  definitions 
to  the  same  effect  can  be  found  in  Words  and 
Phrases,  some  of  which  are:  To  allow  by  not 
prohibiting.'  *  'Permit  means  not  to  prohibit  or 
prevent.'    These  definitions,  we  believe,  show 


the  usual  and  ordinary  significance  of  the  word 
'permit.'  Accepting  them  as  correct,  we  are  forc- 
ed to  the  conclusion  that  if  a  ram  or  he-goat  ran 
at  large  without  the  tacit  consent  of  those  in 
control,  or  if  those  in  control  make  a  reason- 
able effort  to  hinder  or  prevent  such  animals 
from  running  at  large,  then  no  offense  has  been 
committed  under  the  statute." 

We  think  these  remarks  of  the-  Montana 
court  are  equally  applicable  to  the  word  "suf- 
fer" as  used  in  section  3174.  The  Standard 
Dictionary  defines  "suffer"  as  follows:  'To 
refrain  from  forbidding  or  preventing ;  grant 
leave  or  assent  to;  permit;  allow;  tolerate; 
let" 

We  conclude  that  the  trial  court  fell  into 
error  in  awarding  respondent  treble  damages 
for  the  loss  resulting  to  him  from  the  second 
trespass  of  the  hogs;  and  that  he  was  en- 
titled only  to  his  actual  loss  of  $40  resulting 
from  that  trespass,  and  his  actual  loss  of 
$10  resulting  from  the  first  trespass.  The 
Judgment  is,  to  this  extent,  reversed,  and  the 
cause  remanded  to  the  trial  court,  with  di- 
rections to  correct  its  Judgment  accordingly, 
by  awarding  respondent  a  total  recovery  of 
$50  only.  Appellant  is  awarded  his  costs 
incurred  upon  this  appeal  to  this  court 

HOLCOMB,  C.  J.,  and  MACKINTOSH, 
MITCHELL,  and  MAIN,  JJ.,  concur. 


SUPREME  ASSEMBLY  OP  UNITED  ARTI- 
SANS v.  JOHNSON  et  al.  (No.  15455.) 

(Supreme  Court  of  Washington.  Jan.  2,  1920.) 

1.  Insurance  <8=>771 — Fraternal  benefit 
society  had  no  right  to  reject  benefi- 
ciary named  by  member. 

Where  by-laws  of  fraternal  benefit  associa- 
tion, after  specifying  the  classes  to  which  bene- 
ficiary was  required  to  belong,  gave  member 
the  absolute  right  to  designate  as  beneficiary 
any  person  within  such  classes,  the  society  had 
no  right  to  reject  beneficiary  named  by  member 
in  his  application,  where  person  named  was 
within  the  limits  of  eligibility. 

2.  Insurance  9=9713,  718— Nature  op  con- 
tract BETWEEN  FRATERNAL  BENEFIT  SOCIETY 
AND  MEMBER  STATED. 

The  contract  between  fraternal  benefit  so- 
ciety and  member  consisted  of  the  application 
for  membership,  the  certificate  of  membership, 
and  the  laws,  rules,  and  regulations  of  the 
order,  and  in  a  general  sense  the  application 
may  be  regarded  as  an  offer  to  contract,  and 
the  certificate  of  membership  as  an  acceptance 
of  the  offer. 

3.  Insurance  <8=»771— Alternate  beneficia- 
ries NAMED  IN  APPLICATION  ENTITLED  TO 
RECOVER  ON  CERTIFICATE  ON  BENEFICIARY'S 
DEATH  THOUGH  NOT  NAMED  IN  CERTIFICATE. 

Where  by-laws  of  fraternal  benefit  society, 
after  stating  the  classes  to  which  the  benefi- 
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ciary  was  required  to  belong,  gave  the  member 
an  absolute  right  to  designate  as  beneficiary 
any  person  eligible  under  the  by-laws,  without 
stipulating  against  the  naming  of  an  alternate 
beneficiary,  the  naming  of  wife  only  as  a 
beneficiary  in  the  certificate  of  membership, 
where  member  in  his  application  named  his 
daughters  as  alternate  beneficiaries,  did  not 
preclude  daughters  from  recovering  on  certifi- 
cate upon  wife's  predeceasing  member,  where 
daughters  were  eligible  as  beneficiaries  under 
the  society's  by-laws. 

4.  Insurance  <g=771— Fratebnal  benefit 
society's  by-law  construed. 

In  fraternal  benefit  society's  by-law  provid- 
ing "in  the  event  of  the  death  of  the  benefi- 
ciary named  in  his  certificate  of  membership 
before  the  death  of  such  member,  if  no  other 
designation  had  been  made,  the  benefits  shall 
be  paid  to  the  widow,"  the  words  "if  no  other 
designation  had  been  made"  refer  to  any  desig- 
nation made  by  the  member  in  his  lifetime, 
either  before  or  after  the  death  of  the  bene- 
ficiary named  in  the  certificate. 

5.  Insurance  <g=>718 — Customs  rot  called 

TO  ATTENTION  OF  MEMBERS  OF  FRATERNAL 
BENEFIT  SOCIETY  NOT  BINDING  ON  THEM. 
Mere  customs  or  office  rules  of  fraternal 
benefit  society,  designed  to  expedite  business, 
are  not  binding  upon  members  as  laws,  rules, 
and  regulations,  where  not  called  to  the  mem- 
ber's attention,  or  incorporated  in  and  made  a 
part  of  the  printed  matter  distributed  to  appli- 
cants and  members  to  advise  them  of  their 
rights  and  liabilities. 

6.  Insurance  <8=>782— Remarriage  of  mem- 
ber OF  FRATERNAL  BENEFIT  SOCIETY  AFTER 
DEATH  OF  WIFE  BENEFICIARY  HAS  NO  EFFECT 
ON  RIGHTS  OF  ALTERNATE  BENEFICIARIES. 

The  right  of  daughters  of  member  of 
fraternal  benefit  society  named  by  member  as 
alternate  beneficiaries  in  application  to  recover 
on  certificate  upon  member  dying  after  wife 
named  as  beneficiary,  was  not  affected  by  the 
remarriage  of  the  member  after  death  of  such 
wife,  where  member  after  remarriage  did  noT 
change  names  of  beneficiaries. 

Department  2. 

Appeal  from  Superior  Court,  Clarke  Coun- 
ty; R.  H.  Back,  Judge. 

Bill  of  Interpleader  by  the  Supreme  As- 
sembly of  United  Artisans  against  Ira  John- 
son, Hilma  Powers,  Anna  Preble,  and  Anna 
Preble,  as  executrix  of  the  last  will  and  tes- 
tament of  John  W.  Johnson,  deceased.  Judg- 
ment for  first-named  defendant,  and  from 
that  part  of  Judgment  which  denies  to  other 
defendants  the  right  to  the  fund  In  controver- 
sy and  awards  the  fund  to  the  first-named  de- 
fendant, the  other  defendants  appeal.  Re- 
versed. 

McMaster,  Hall  &  Drowley,  of  Vancouver, 
for  appellants. 

Bates  &  Burnett,  of  Vancouver,  for  re- 
spondent. 


TOLMAN,  J.  On  February  5,  1896,  John 
W.  Johnson  made,  a  written  application  for 
membership  in  the  United  Artisans,  a  frater- 
nal benefit  society,  in  which  he  directed  that 
at  his  death  the  benefits  should  "be  paid  to 
Mary  C.  Johnson,  and,  in  case  of  her  death, 
to  Anna  M.  and  Hilma  C.  Johnson*  related  to 
him  as  wife  and  children."  On  February 
10th  following,  the  society  issued  to  Johnson 
a  benefit  certificate,  in  which  Mary  C.  John- 
son, the  wife,  was  alone  named  as  beneficiary, 
and  in  which  there  was  no  provision  for  the 
disposition  of  the  fund  In  the  event  that  the 
beneficiary  named  should  die  before  her  hus- 
band. At  the  time  of  making  the  applica- 
tion and  the  Issuance  of  the  benefit  certif- 
icate there  was  no  by-law  or  other  regulation 
of  the  society  providing  for  the  disposition 
of  the  benefit  funds  In  the  event  of  the  death 
of  the  beneficiary  named,  prior  to  the  death 
of  the  member;  but  thereafter,  on  January 
1,  1908,  a  by-law  became  effective  which,  so 
far  as  Is  here  material,  provides: 

"In  the  event  of  the  death  of  the  beneficiary 
named  in  his  certificate  of  membership  before 
the  death  of  such  member,  if  no  other  designa- 
tion has  been  made,  the  benefits  shall  be  paid 
to  the  widow." 

In  1909  Mary  C.  Johnson  died,  and  in  1907 
John  W.  Johnson  was  married  to  respondent, 
who  became  his  widow  upon  his  death  in 
1918.  After  Johnson's  death  the  society  de- 
termined that  there  was  due  to  his  benefici- 
ary, or  beneficiaries,  $1,488,  and  as  this  was 
claimed  by  respondent,  as  his  widow,  under 
the  by-law  referred  to,  and  also  by  the  appel- 
lants, the  daughters,  under  the  designation 
contained  in  the  application,  the  society  be- 
gan this  action  In  interpleader,  and  paid  the 
money  into  court  The  trial  court  found  in 
favor  of  respondent,  and  entered  its  Judg- 
ment, discharging  the  society  from  all  liabil- 
ity, allowing  it  costs,  and  directing  that  the 
fund  be  paid  to  respondent  as  the  widow,  and 
denied  the  daughters  any  Interest  therein. 
This  appeal  1b  from  that  part  of  the  Judg- 
ment which  denies  the  appellants'  rights  and 
awards  the  fund  to  respondent 

[1]  The  society  by  by-law  limits  the  mem- 
ber's right  to  select  his  beneficiary  to  cer- 
tain named  relatives  and  dependents,  and 
then  provides,  "Within  the  above  restrictions, 
each  member  shall  have  the  right  to  designate 
his  beneficiary,  and  from  time  to  time,  have 
the  same  changed  in  accordance  with  the 
laws,  rules  and  regulations  of  the  society," 
etc.,  and  it  seems  apparent  that  who,  within 
such  designated  classes,  shall  be  so  named 
by  the  member  is  a  matter  of  no  concern  to 
the  society,  and  that  the  only  contract  In 
that  respect  between  the  society  and  the  mem- 
ber is  that  the  beneficiary  named  shall  be 
within  the  restrictions  referred  to. 

"The  power  of  appointment  of  beneficiaries 
(within  the  classes  recognized  by  the  statute) 
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rested  exclusively  with  the  member,  as  much 
so  as  his  power  to  name  legatees  or  devisees 
in  a  will,  and  the  rule  of  construction  of  wills 
may  very  well  be  applied  to  the  construction 
of  a  certificate;  that  is  to  say,  the  intention 
of  the  member  is  the  controlling  element.  1 
Bacon  on  Benefit  Societies,  §  255;  Union  Mut. 
Ass'n  v.  Montgomery,  70  Mich.  587,  38  N.  W. 
588,  14  Am.  St.  Rep.  519;  Duvall  v.  Goodson, 
70  Ky.  224."  Dennis  v.  Modern  Brotherhood 
of  America,  119  Mo.  App.  210,  95  S.  W.  967. 

If  this  be  so,  then  the  society  has  no  right 
to  reject  any  beneficiary  named  by  the  mem- 
ber, who  is  within  the  limits  of  eligibility. 

[2, 3]  The  contract  between  the  member 
and  the  society  consisted  of  the  application 
for  membership,  the  certificate  of  member- 
ship, and  the  laws,  rules,  and  regulations  of 
the  order,  and  in  a  general  sense  the  appli- 
cation may  be  regarded  as  an  offer  to  con- 
tract, and  the  certificate  of  membership  as 
an  acceptance* of  that  offer,  but  in  this  case 
the  offer  was  made  in  the  light  of  the  by-law 
already  referred  to,  which,  after  the  fixing 
of  the  eligible  classes,  gave  the  member  an 
absolute  right  to  designate  his  beneficiary, 
stipulating  only  that  such  beneficiary  should 
be  eligible  under  the  by-law,  and  therefore, 
children  of  the  member  being  eligible,  and 
there  being  no  stipulation  against  naming 
alternate  or  secondary  beneficiaries,  there 
was  nothing  in  the  application  under  this 
head  for  the  society  to  accept  or  reject,  and 
the  subsequent  issuance  of  the  certificate, 
containing  the  name  of  the  wife  only  as 
beneficiary,  was  not,  and  could  not  have  been, 
a  rejection  of  the  children  as  beneficiaries 
to  take  In  the  event  of  the  death  of  the 
wife.  Eckler  v.  Terry,  95  Mich.  123,  54  N. 
W.  704 ;  Derrington  y.  Conrad,  3  Kan.  App. 
725,  45  Pac.  458. 

[4]  But  It  Is  contended  that  the  by-law  which 
became  effective  January  1,  1903,  hereinbe- 
fore quoted,  should  be  read  as  though  the 
words  "thereafter"  or  "subsequently"  were 
written  into  it,  so  as  to  require  the  member, 
after  the  death  of  the  beneficiary  named  In 
the  certificate,  to  designate  another  In  order 
to  defeat  Its  operation.  The  words,  however, 
"If  no  other  designation  has  been  made," 
taken  In  their  commonly  accepted  meaning, 
plainly  refer  to  any  designation  made  by  the 
member  in  his  lifetime,  either  before  or  after 
the  death  of  the  beneficiary  named  in  the  cer- 
tificate, and  no  good  reason  is  presented  why, 
by  construction,  we 'Should  restrict  them  to 
a  narrower  meaning. 

[S]  It  is  further  contended  that,  as  testi- 
mony was  Introduced  by  an  official  of  the  so- 
ciety to  the  effect  that  it  was  the  custom  of 
officers  of  that  society  to  write  the  name  of 
but  one  beneficiary  Into  the  certificate,  and 
not  to  issue  certificates  in  which  alternate 
or  secondary  beneficiaries  were  named,  such 
custom  became  a  part  of  the  laws,  rules,  and 
regulations  of  the  society  which  were  binding 


upon  the  member,  but  apart  from  the  testi- 
mony of  the  same  witness,  to  the  effect  that 
such  custom  was  never  called  to  Mr.  John- 
son's attention,  we  think  the  laws,  rules,  and 
regulations  which  are  binding  upon  a  member 
of  such  a  society  do  not  include  mere  customs 
or  office  rules  designed  to  expedite  its  busi- 
ness, which  are  not  incorporated  in  and  made 
a  part  of  its  printed  matter,  distributed  to 
applicants  and  members  to  advise  them  of 
their  rights  and  liabilities.  Walsh  v.  .Etna 
Life  Ins.  Co.,  30  Iowa,  133,  6  Am.  Rep.  664. 

[6]  It  must  be  borne  in  mind  that  the  mem- 
ber, Johnson,  originally  made  his  application 
for  membership  designating  his  daughters 
as  beneficiaries  to  take  the  fund  In  the  event 
of  the  death  of  his  wife;  that  this  application 
and  designation  were  at  all  times  in  the  office 
of  the  society  as  a  part  of  Its  records,  and 
that  Johnson  took  no  steps  to  change  this 
situation,  although  he  had  remarried,  and 
we  must  presume  that  it  was  his  intention 
that  the  daughters  should  receive  the  money. 
Had  he  not  remarried  his  Intention  that  his 
daughters  should  take  would  not  have  been 
questioned  by  any  one,  yet  his  remarriage 
had  no  effect  whatever  upon  the  designation 
theretofore  made. 

We  conclude  that  that  part  of  the  Judg- 
ment from  which  the  appeal  is  taken  must  be 
reversed,  with  Instructions  to  enter  a  Judg- 
ment In  harmony  with  the  views  herein  ex- 
pressed. 

Judgment  reversed. 

HOLCOMB,  C.  J.,  and  MOUNT,  BRIDGES, 
and  FULLERTON,  JJ.,  concur. 


MILL  &  MINE  SUPPLY  CO.  v.  SEATTLE 
FROG  &  SWITCH  CO.    (No.  15498.) 

(Supreme  Court  of  Washington.    Jan.  9, 
1920.) 

Sales  oj=»175— Brmat  contracting  fob  goods 

TO  BE  INSPECTED  BY  IT  AT  ONE  PLACE  CAN- 
NOT CLAIM  BIGHT  OF  LATEB  INSPECTION. 

Where  buyer's  agent  in  Duluth,  Minn.,  wir- 
ed seller  in  Washington  offer  to  bay  200  tons  sec- 
ondhand steel  wire  rope  "offered  to  you  to-day 
by  Duluth  Iron  &  Metal  Co.  at  two  and  one-half 
cents  per  pound  f.  o.  b.  Seattle.  *  *  •  Will 
inspect  and  accept  rope  here,"  which  offer  was 
accepted,  and  seller  wired  the  iron  and  metal 
company,  "Ship  to  us  200  tons  as  selected  by" 
buyer's  agent,  but  buyer's  agent  inspected  and 
rejected  some  of  the  rope  in  Duluth,  which 
fact  was  not  made  known  to  seller,  and  ac- 
cepted only  one  car,  and  the  iron  and  metal 
company  shipped  several  cars  to  the  seller  for 
delivery  to  the  buyer,  which  cars  the  buyer 
refused  because  not  inspected  or  accepted  by 
its  agent,  buyer  had  no  cause  of  action  for 
breach  of  the  contract,  having  itself  breached 
the  contract  by  failing  to  accept  the  rope  con- 
tracted for,  which  it  had  contracted  to  inspect 
at  Duluth. 
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Department  2. 

Appeal  from  Superior  Court,  King  County ; 
King  Dykeman,  Judge. 

Action  by  the  Mill  ft  Mine  Supply  Com- 
pany against  the  Seattle  Prog  ft  Switch  Com- 
pany. Judgment  for  defendant,  and  plaintiff 
appeals.  Affirmed. 

Wlnfield  R.  Smith  and  Poe  ft  Falknor,  all 
of  Seattle,  for  appellant. 
C.  H.  Winders,  of  Seattle,  for  respondent. 

MOUNT,  J.  This  action  was  brought  to 
recover  damages  alleged  to  hare  been  caused 
by  the  breach  of  a  contract  for  the  sale  of 
200  tons  of  wire  rope.  The  case  was  tried 
to  .the  court  and  a  jury.  At  the  close  of  the 
plaintiff's  evidence  the  defendant  moved  the 
court  for  a  nonsuit  upon  the  ground  that  the 
evidence  was  Insufficient  to  go  to  the  jury. 
That  motion  was  sustained,  and  the  action 
was  dismissed.  The  plaintiff  has  appealed. 
The  sole  question  is:  Was  there  sufficient 
evidence  to  go  to  the  jury? 

The  facts  are  in  substance  as  follows: 
The  appellant  and  the  respondent  are  corpo- 
rations doing  business  in  this  state  in  the 
city  of  Seattle.  Robert  Gillespie  represented 
the  appellant  and  Mr.  M.  J.  Henehan  repre- 
sented the  respondent  in  the  dealings  be- 
tween the  two  companies.  In  October,  1916, 
Mr  Gillespie  intended  to  go  East  to  purchase 
supplies  for  his  company.  At  that  time  Mr. 
Henehan  gave  Mr.  Gillespie  a  letter  to  the 
Duluth  Iron  &  Metal  Company  of  Duluth, 
Minn.  Mr.  Gillespie  took  this  letter  and  pre- 
resented  it  to  the  Duluth  Iron  ft  Metal  Com- 
pany, and  on  October*  27,  1916,  the  Duluth 
Iron  &  Metal  Company  sent  a  telegram  to 
Mr.  Henehan,  representing  the  Seattle  Frog 
ft  Switch  Company,  as  follows: 

"Mr.  Gillespie  here.  We  offer  you  two  hun- 
dred tons  assorted  sizes  one  and  three  eighths 
and  one  and  quarter  and  one  and  one  eighth 
wire  rope  including  also  six  reels  one  and  three 
quarter  at  twenty-five  dollars  per  net  ton  f.  o. 
b.  Duluth.  Terms  ninety  days  and  four  months 
if  desired.  Mr.  Gillespie  will  inspect  and  ac- 
cept rope  on  this  deal  here  and  he.  is  wiring 
you  a  proposition.  Please  answer  him  and 
ourselves  promptly  so  loading  can  commence. 
Barde  raised  prices  in  this  territory." 

Upon  the  same  day  Mr.  Gillespie,  repre- 
senting the  appellant,  sent  from  Duluth, 
Minn.,  the  following  telegram  addressed  to 
the  Seattle  Frog  ft  Switch  Company: 

"Will  buy  two  hundred  tons  good  secondhand 
plow  steel  wire  rope  offered  to  you  today  by 
the  Duluth  Iron  &  Metal  Co.  at  two  and  one- 
half  cents  per  pound  f.  o.  b.  Seattle.  Terms 
one  thousand  dollars  per  month  starting  imme- 
diately. Will  inspect  and  accept  rope  here. 
Wire  answer  care  Spalding  Hotel." 

This  telegram  was  signed  by  Mr.  Gillespie. 
On  October  31,  1916,  the  Seattle  Frog  ft 
Switch  Company  sent  a  telegram  to  Mr.  Gil- 
lespie as  follows: 


"Are  entering  your  order  according  your 
proposition  and  wiring  Duluth  ship  your  selec- 
tion." 

This  was  signed  by  the  Seattle  Frog  ft 
Switch  Company.  Upon  the  same  day  a  tele- 
gram was  sent  by  the  Seattle  Frog  ft  Switch 
Company  to  the  Duluth  Iron  ft  Metal  Com- 
pany at  Duluth,  as  follows: 

"Ship  to  us  Seattle  via  Milwaukee  two  hun- 
dred tons  as  selected  by  Gillespie." 

After  the  receipt  of  these  telegrams  Mr. 
Gillespie  Inspected  and  rejected  some  of  the 
rope  In  Duluth ;  but  this  fact  was  not  made 
known  to  the  respondent  or  to  Mr.  Henehan. 
Mr.  Gillespie  thereupon  left  Duluth  and  went 
to  Superior  and  other  points.  He  returned  in 
a  few  days  to  Duluth  and  inspected  some  of 
the  wire  rope  in  the  possession  of  the  Duluth 
Iron  ft  Metal  Company,  and  accepted  one 
car.  In  the  meantime  the  Djiluth  iron  ft 
Metal  Company  had  shipped  three  cars  of 
wire  rope  to  the  respondent  for  delivery  to 
the  appellant.  When  the  cars  arrived  in  Se- 
attle they  were  tendered  to  the  appellant. 
Appellant  refused  to  take  the  rope  on  the 
cars  because  Mr.  Gillespie  had  not  Inspected 
or  accepted  the  same.  The  respondent  there- 
upon took  the  rope  and  disposed  of  it  in  the 
market.  Afterwards  other  cars  were  ship- 
ped, but  none  of  the  shipments  were  received 
by  the  appellant  The  appellant  then  brought 
this  action  for  damages,  alleging  a  breach  of 
the  contract  From  the  telegrams  above  quot- 
ed it  appears  that  Mr.  Gillespie  made  the  ar- 
rangements for  the  contract  with  the  Duluth 
Iron  ft  Metal  Company  In  Duluth.  He  knew 
that  the  Duluth  Company  would  not  sell  di- 
rect to  him,  but  would  sell  through'  Its  agent; 
the  respondent  in  Seattle.  Thereupon  Mr. 
Gillespie  wired  to  the  respondent  in  Seattle: 

"Will  buy  two  hundred  tons  good  secondhand 
plow  steel  wire  rope  offered  to  you  today  by 
the  Duluth  Iron  ft  Metal  Co.  *  *  *  Will  in- 
spect and  accept  rope  here.  Wire  answer 
care  Spalding  Hotel." 

This  was  a  plain  offer  to  buy  200  tons  of 
wire  rope  offered  that  day  to  the  respond- 
ent; appellant  agreeing  to  Inspect  and  ac- 
cept the  rope  in  Duluth.  That  offer  was  ac- 
cepted by  the  respondent  Thereafter  cer- 
tain cars  of  rope  were  shipped  to  the  re- 
spondent by  the  Duluth  Iron  ft  Metal  Com- 
pany for  delivery  to  the  appellant.  The  re- 
spondent assumed,  of  course,  that  this  was  the 
rope  purchased,  Inspected,  and  accepted  on 
October  27th  by  the  appellant  When  the  cars 
of  rope  were  tendered  to  the  appellant  it  re- 
fused to  receive  them  because  the  rope  had 
not  been  inspected  and  accepted  in  Duluth, 
and  because  the  rope  was  not  satisfactory. 
The  place  to  reject  the  rope  was  in  Duluth. 
The  acceptance  or  rejection  of  the  rope  was 
a  matter  solely  between  the  appellant  and  the 
Duluth  Iron  ft  Metal  Company.  When  that 
company  shipped  the  rope  that  day  sold  to 
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the  respondent,  the  appellant  was  bound  to 
take  it  according  to  the  offer  to  buy.  The 
appellant's  refusal  was  a  breach  of  the  con- 
tract with  the  respondent  The  appellant 
sought  to  shqw  upon  the  trial  that  there  was 
a  modification  of  the  contract  In  that  the 
rope  might  be  inspected  and  accepted  in  Se- 
attle; but  we  find  no  evidence  of  any  such 
modification.  In  fact,  so  far  as  the  respond- 
ent is  concerned,  there  was  no  modification 
of  the  contract  whatever.  The  respondent  in- 
sisted that  the  appellant  should  take  the 
wire  rope  that  was  shipped  to  Seattle.  The 
appellant  refused  to  take  that  rope  and 
thereby  breached  the  contract 

We  are  satisfied  the  trial  court  properly 
took  the  case  from  the  Jury  and  dismissed 
the  action. 

The  Judgment  is  therefore  affirmed. 

HOLCOMB,  C.  J.,  and  FTJLLBRTON, 
BRIDGES,  and  MACKINTOSH,  JJ.,  concur. 


SANDSTEDT  et  al.  v.  AMERICAN  CENT- 
LIFE  INS.  CO.  OF  INDIANAPO- 
LIS, IND.    (No.  16432.) 

(Supreme  Court  of  Washington.  Jan.  9, 1020.) 

Insurance  «=»388(3)  —  Provision  or  life 

POLICY  NOT  WAIVED  BY  ACTS  OF  INSURER 
AND  AGENT. 

A  life  policy  provision  as  to  insured  not 
engaging  in  military  service  without  insurer's 
consent  was  not  waived  by  insurer's  writing  to 
insured's  mother  directing  her  to  take  up  mat- 
ter of  consent  with  local  agent  and  by  agent's 
undertaking  to  call  insurer's  attention  to  the 
matter  and  to  procure  insured's  signature  to 
application. 

Department  1. 

Appeal  from  Superior  Court  Franklin 
County;  William  A.  Grimshan,  Judge. 

Action  by  Hanna  Sandstedt  and  husband 
against  the  American  Central  Life  Insurance 
Company  of  Indianapolis,  Ind.  Judgment  of 
nonsuit,  and  plaintiffs  appeal.  Affirmed. 

Edward  A.  Davis,  of  Pasco,  for  appellants. 
E.  C.  Ward,  of  Goldendale,  for  respondent 

MAIN,  J.  This  action  was  brought  for  the 
purpose  of  recovering  upon  a  policy  of  life 
insurance.  After  the  issues  were  framed  the 
cause  proceeded  to  trial  before  the  court  and 
a  Jury.  At  the  conclusion  of  the  plaintiffs' 
evidence  the  defendant  interposed  a  motion 
for  nonsuit  which  was  sustained,  and  a  Judg- 
ment entered  dismissing  the  action.  From 
this  judgment  the  plaintiffs  appeal. 

By  a  policy  dated  March  26, 1917,  the  Amer- 
ican Central  Life  Insurance  Company,  the 


respondent  issued  a  policy  of  life  insurance 
to  Clarence  E.  Sandstedt  The  beneficiary 
named  in  the  policy  was  the  Insured's  mother, 
Hanna  Sandstedt  one  of  the  appellants.  The 
policy  contained  a  provision  that  if  death  of 
the  insured  should  occur  while  engaged  in 
the  military  service  in  time  of  war,  or  in  con- 
sequence of  such  service,  the  company  would 
not  be  liable  under  the  policy  unless  its  per- 
mission to  engage  in  such  service  had  been 
obtained.  The  exact  language  of  the  policy 
to  this: 

"Death  while  engaged  in  military  or  naval 
service  in  time  of  war  or  in  consequence  of 
such  service  shall  render  the  company  liable 
for  only  the  reserve  under  this  policy  unless 
the  company's  permission  to  engage  in  such 
service  shall  have  been  obtained  and  such  extra 
premium  or  premiums  as  the  company  may  re- 
quire shall  have  been  paid." 

The  policy  also  contained  a  provision  that 
no  condition  or  privilege  of  the  policy  could 
be  waived  or  modified  in  any  case  except  by 
indorsement  thereon  signed  by  the  president 
first  vice  president  the  actuary,  or  the  sec- 
retary, and  that  no  agent  had  power  in  behalf 
of  the  company  to  in  any  manner  modify  the 
policy.  The  language  of  the  policy  in  this 
respect  is  this: 

"No  condition,  provision  or  privilege  of  this 
policy  can  be  waived  or  modified  in  any  case 
except  by  indorsement  hereon  signed  by  the 
president  the  first  vice  president  the  actuary 
or  the  secretary.  No  agent  has  power  in  be- 
half of  the  company  to  make  or  modify  this  or 
any  other  policy,  to  extend  the  time  for  paying 
the  premium,  to  waive  any  forfeiture,  to  grant 
any  permit  or  to  bind  the  company  by  making 
any  promise  or  making  or  receiving  any  repre- 
sentation or  information." 
* 

On  August  17,  1917,  the  insured  enlisted  in 
the  military  service  of  the  United  States. 
During  the  latter  part  of  December,  1917,  a 
letter  from  the  company  was  delivered  to 
Mrs.  Sandstedt  at  Pasco,  whether  addressed 
to  her  or  to  the  insured  does  not  appear,  say- 
ing in  effect  that  if  the  Insured  had  entered 
the  military  service  it  would  be  necessary  to 
take  the  letter  to  the  local  agent  of  the  com- 
pany and  take  up  with  him  the  matter  of  se- 
curing the  company's  consent  to  the  policy 
continuing  In  force.  Immediately  after  re- 
ceiving this  letter  Mrs.  Sandstedt  took  It  to 
the  local  agent  at  Pasco,  who  told  her  that  he 
must  also  have  the  policy.  Immediately 
thereafter  the  policy  was  delivered  to  him. 
The  local  agent  told  Mrs.  Sandstedt  that  he 
would  send  the  policy  and  the  letter  back  to 
the  company  and  get  Its  consent,  and  send 
the  application  to  the  insured  to  have  him 
sign  it  At  that  time  the  insured  was  on  his 
way  to  France.  Subsequently,  the  local  agent 
told  Mrs.  Sandstedt  he  had  written  on  the 
7th  of  January  following.  On  the  20th  of 
January,  the  insured  died  in  France  of  pneu- 
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monia  while  in  the  military  service  of  the 
United  States.  The  evidence  shows  that  the 
company  was  not  at  that  time  making  any 
extra  premium  charge  by  reason  of  any  of  its 
policy  holders  being  engaged  in  military  serv- 
ice in  time  of  war,  but  required  a  policy  hold- 
er, before  a  permit  was  issued  to  engage  in 
the  service,  to  sign  an  application  agreelngjto 
pay  an  extra  premium  charge  in  the  event 
that  excessive  mortality  in  that  class  should 
render  it  necessary.  At  the  time  of  the  death 
of  the  insured,  no  application  bad  been  signed 
by  him  and  no  permit  to  engage  in  the  mili- 
tary service  had  been  indorsed  on  the  policy, 
as  was  required  in  such  cases.  The  theory  of 
the  appellants'  case  Is,  if  we  have  gathered  it 
correctly,  that  the  company,  by  writing  the 
letter  which  Mrs.  Sandstedt  received,  direct- 
ing that  she  take  up  with  the  local  agent  the 
matter  of  getting  the  company's  consent  for 
the  insured  to  engage  in  the  military  serv- 
ice of  the  United  States,  and  the  agent's  acts 
in  pursuance  of  such  direction,  constituted  a 
waiver  in  the  nature  of  an  estoppel  on  the 
part  of  the  company  of  the  provisions  of  the 
policy  relating  to  the  insured  engaging  in  mil- 
itary service  in  time  of  war  and  the  manner 
In  which  such  provision  could  be  waived  or 
modified.  The  local  agent  made  no  indorse- 
ment upon  the  policy  and  made  no  attempt  to 
modify  it.  He  undertook,  in  pursuance  of  the 
letter  which  Mrs.  Sandstedt  received,  to 
call  the  matter  to  the  attention  of  the  com- 
pany and  to  have  the  application  signed  by 
the  Insured.  Before  this  could  be  accomplish- 
ed the  death  occurred.  There  Is  nothing  in 
the  evidence  from  which  It  can  reasonably  be 
Inferred  that  the  agent  assumed  to  then  mod- 
ify the  policy,  or  that  Mrs.  Sandstedt  under- 
stood that  he  was  so  doing.  It  is  not  claimed 
that  the  provisions  of  the  policy  would  not 
be  controlling  if  they  had  not  been  modified 
or  waived.  The  evidence  conclusively  shows 
that  no  modification  or  waiver  had  taken 
place  at  the  time  of  the  insured's  death.  It 
must  follow,  therefore,  that  the  contract,  as 
stated  in  the  policy,  must  prevail,  and  there 
can  be  no  recovery.  There  was  no  substan- 
tial evidence  which  would  tend  to  establish  a 
modification  or  waiver,  and  the  ruling  of 
the  trial  court  in  withdrawing  the  case  from 
the  Jury  was  right  Had  the  local  agent, 
when  he  received  the  letter  delivered  to  him 
by  Mrs.  Sandstedt,  assumed  then  to  modify 
the  policy  under  the  authority  of  that  letter, 
the  contents  of  which  only  appear  in  the  rec- 
ord by  the  testimony  of  Mrs.  Sandstedt,  a 
question  would  be  presented  which  is  not 
necessarily  Involved  in  this  appeal,  because, 
as  already  pointed  out,  the  agent  made  no 
such  attempt.  Since  the  evidence  shows  that 
the  agent  made  no  attempt  at  modification,  it 
is  unnecessary  here  to  discuss  or  decide 
whether,  under  the  terms  of  the  policy  and 
the  Insurance  Code  of  this  state,  suoh  power 


could  have  been  conferred  upon  him  by- 
means  of  the  letter  referred  to. 
The  judgment  will  be  affirmed. 

PARKER,  MACKINTOSH,  and  MITCH- 
ELL, jrj.,  concur. 


COHAGEN  v.  BIG  BEND  LAND  CO. 
(No.  16589.) 

(Supreme  Court  of  Washington.    Jan.  12, 
1920.) 

1.  COBPOBATTONS  «=> 503(1)— ACTION  AGAINST 
CORPORATION  Ot  COUNTY  WHERE  IT  TRANS- 
ACTS BUSINESS. 

Under  Rem.  Code  1916,  f  206,  providing 
that  an  action  against  a  corporation  may  be 
brought  in  any  county  where  it  transacted 
business  at  the  time  the  cause  arose,  where  a 
corporation  was  buying,  selling,  and  leasing  land 
in  county  and  receiving  rentals  therefor,  and 
the  contract  in  action  was  executed  and  deliv- 
ered in  such  comity,  the  action  was  properly 
brought  therein. 

2.  Bbokebs  «=>88(2)  —  Issue  op  fact  as  to 
owneb's  assurance  of  giving  possession 
fob  the  jubt  in  action  foe  commission. 

In  a  broker's  action  for  commission  for  pro- 
ducing a  purchaser  ready,  able,  and  willing  to 
buy  land,  where  the  broker  had  leased  the  land 
for  defendant  owner  with  knowledge  of  con- 
ditions of  the  lease  and  there  was  conflicting 
evidence  on  the  issue  whether  plaintiff  had  re- 
ceived assurances  over  the  telephone  from 
defendant  that  immediate  possession  could  be 
given  as  required  by  purchaser,  notwithstand- 
ing the  lease,  that  question  was  a  material  is- 
sue of  fact  for  the  jury. 

Department  L 

Appeal  from  Superior  Court,  Grant  Coun- 
ty; Sam  B.  Hill,  Judge. 

Action  by  John  Cobagen  against  the  Big 
Bend  Land  Company,  a  corporation.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Merrltt,  Lantry  ft  Merritt,  of  Spokane,  for 
appellant 

N.  W.  Washington,  of  Bphrata,  for  re- 
spondent. 

MAIN,  J.  This  action  is  based  on  a  writ- 
ten contract  for  a  commission  claimed  to 
have  been  earned  in  producing  a  purchaser 
who  was  ready,  able,  and  willing  to  buy  a 
certain  half  section  of  land  In  Grant  county 
upon  terms  which  had  been  assented  to  by 
the  defendant  The  cause  was  tried  to  the 
court  and  a  Jury  and  resulted  In  a  verdict  In 
favor  of  the  plaintiff.  From  this  judgment 
the  defendant  appeals. 

The  respondent  resides  In  Grant  county, 
and  the  action  was  instituted  in  that  county. 
The  appellant  is  a  corporation  organized  un- 
der the  laws  of  the  state  of  Washington  with 
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its  principal  place  of  business  in  Spokane 
county.  Some  time  during  the  year  1915,  the 
respondent  purchased  a  half  section  of  land 
in  Grant  county  for  which  the  appellant  fur- 
nished the  consideration.  The  title  at  the 
time  of  the  purchase  was  taken  in  the  name 
of  the  respondent.  Thereafter  and  during 
the  same  year  the  title  was  transferred  to  the 
appellant.  At  about  the  time  of  this  transfer 
and  on  the  14th  day  of  December,  1915,  a 
written  contract  was  entered  into  between 
the  parties  by  which  it  was  agreed  that  in 
the  event  that  the  respondent  should  secure 
a  purchaser  for  the  land  "upon  terms  satis- 
factory to"  the  appellant,  be  should  be  en- 
titled to  one-half  of  the  profits  that  might 
arise  upon  the  transaction.  On  the  16th  day 
of  March,  1916,  the  appellant  leased  the  land 
to  one  It.  V.  Weaver  for  a  term  expiring  on 
the  31st  day  of  December,  1917,  unless  the 
lease  should  be  earlier  terminated  under  the 
provisions  thereof.  This  lease  was  prepared 
by  the  appellant  at  Spokane  and  forwarded 
to  the  respondent  with  direction  to  him  to 
have  the  proposed  tenant  execute  the  same. 
The  lease  as  written  contained  a  provision 
that,  if  the  land  should  be  sold  prior  to  the 
first  day  of  May  in  any  year,  tbe  tenant  upon 
receiving  the  consideration  specified  therein 
should  vacate  the  premises.  Before  the  lease 
was  signed,  tbe  respondent  changed  the  word 
"May"  in  the  lease,  making  it  read  "March." 
The  lease  was  then  executed  and  returned 
to  the  appellant,  which  apparently  approved 
the  change.  Some  time  during  tbe  month  of 
April,  1917,  tbe  respondent  bad  a  telephone 
conversation  with  the  president  of  the  appel- 
lant company  with  reference  to  tbe  sale  of 
certain  buds  in  Grant  county,  among  others 
the  half  section  for  the  producing  a  purchas- 
er of  which  it  is  claimed  the  respondent  earn- 
ed the  commission  sought  to  be  recovered  in 
this  action.  The  respondent  testified  that  in 
this  conversation  he  told  the  president  of  the 
appellant  that  he  had  a  proposed  purchaser 
for  this  tract  of  land  and  the  terms  upon 
which  it  could  be  sold,  and  Inquired  specific- 
ally as  to  whether  immediate  possession 
could  be  given.  He  says  that  he  was  assured 
that  such  possession  could  be  given.  The 
terms  otherwise  were  satisfactory  to  the  ap- 
pellant. Thereafter  tbe  respondent  went  to 
Spokane  with  tbe  proposed  purchaser  for  the 
purpose  of  closing  the  transaction.  At  that 
time  the  appellant  refused  to  do  anything 
further  in  the  matter,  as  under  tbe  terms  of 
the  lease  possession  could  not  be  given.  One 
of  the  conditions  upon  which  the  proposed 
purchaser  was  willing  to  take  the  land  was 
that  of  immediate  possession.  The  action  is 
brought  on  the  theory  that  the  sale  was  made 
upon  terms  satisfactory  to  the  appellant  and 
upon  the  assurance  of  its  president  that  pos- 
session could  be  Immediately  delivered. 
There  is  no  controversy  over  the  fact  that 
the  proposed  purchaser  was  ready,  able,  and 
willing  to  buy  the  land  upon  the  terms  sped- 
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fled,  providing  he  could  have  immediate  pos- 
session. 

[1}  The  action  was  instituted  in  Grant 
county,  and  service  of  process  was  had  upon 
the  appellant  In  Spokane  county.  The  ap- 
pellant moved  for  a  change  of  venue  from 
Grant  county  to  Spokane  county,  claiming 
that  the  respondent  had  no  right  to  maintain 
the  action  in  the  former  county.  The  statute 
relative  to  tbe  venue  of  actions  against  pri- 
vate corporations  (Rem.  Code,  §  206)  pro- 
vides: 

"An  action  against  a  corporation  may  be 
brought  in  any  county  where  the  corporation 
transacts  business  or  transacted  business  at 
the  time  the  cause  of  action  arose;  or  in  any 
county  where  the  corporation  has  an  office  for 
the  transaction  of  business  or  any  person  re- 
sides upon  whom  process  may  be  served  against 
such  corporation,  unless  otherwise  provided  in 
this  Code." 

The  motion  for  change  of  venue  was  heard 
-upon  affidavits.  From  these  it  appears  that 
the  appellant's  principal  place  of  business 
was  Spokane  county,  that  it  had  no  office  for 
the  transaction  of  business  in  Grant  county, 
and  that  there  did  not  reside  hi  that  county 
any  officer  or  agent  of  the  corporation.  If 
the  venue  was  properly  laid,  under  the  stat- 
ute quoted,  in  Grant  county,  it  must  be  by 
reason  of  the  fact  that  the  corporation  was 
transacting  business  in  that  county.  It  sea- 
sonably appears  that  the  appellant  was  buy- 
ing and  selling  land  in  that  county,  leasing 
land,  receiving  as  rental  therefor  at  times  a 
share  of  the  crop,  and  disposing  of  the  same, 
and  that  the  contract  upon  which  the  action 
is  based  was  there  drafted,  executed,  and  de- 
livered. These  facts  show  that  the  appellant 
was  transacting  business  In  Grant  county, 
and  therefore  under  the  statute  might  be 
sued  therein.  Haywortb  v.  McDonald,  67 
Wash.  496, 12T  Pac.  984 ;  S  trandall  v.  Alaska 
Lumber  Co.,  78  Wash.  67,  131  Pac.  211. 

[2]  Upon  the  merits,  the  only  question  Is 
whether  the  evidence  was  sufficient  to  justify 
the  submission  of  the  cause  to  the  jury.  This 
question  has  been  preserved  throughout  the 
record.  It  may  be  conceded  that  the  respond- 
ent would  be  charged  with  knowledge  at  the 
time  tbe  lease  was  executed  of  its  terms, 
and,  if  there  were  no  other  fact  in  the  rec- 
ord, that  there  would  be  no  evidence  to  carry 
tbe  case  to  tbe  jury.  He  testifies,  however, 
that  In  the  telephone  conversation  above  re- 
ferred to  he  Inquired  of  tbe  president  of  the 
appellant  whether  Immediate  possession  of 
the  land  could  be  given  in  the  event  that  the 
sale  was  accomplished,  and  received  the  as- 
surance that  it  could.  The  officer  of  the  ap- 
pellant with  whom  the  conversation  occurred 
gave  a  different  version  of  it  and  denied  that 
he  had  given  the  assurance  that  immediate 
possession  could  be  given,  and  further  testi- 
fied that  the  failure  to  consummate  the  sale 
was  only  because  possession  could  not  be 
delivered  under  the  lease.  If  the  respondent, 
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as  he  testified,  was  assured  that  immediate 
possession  could  be  given,  he  had  a  right  to 
rely  upon  this,  even  though  he  knew  tbe 
terms  of  the  lease  at  the  time  it  was  ex- 
ecuted. He  might  well  have  believed  that, 
during  the  months  that  intervened  between 
tiie  execution  of  the  lease  and  the  time  of 
the  conversation,  the  appellant  had  made  or 
could  make  some  arrangement  with  the  ten- 
ant by  which  immediate  possession  could 
iwn  be  given.  The  evidence  being  in  dispute 
apoa  the  question  as  to  whether  the  respond- 
ent tad  received  assurance  in  the  telephone 
.smrersation  that  immediate  possession  could 
j«>  rivsn.  and  this  being  a  material  issue  of 
Sivt  in.  the  case,  was  for  the  Jury  to  deter- 
nmc  it  cannot  be  said,  as  a  matter  of  law, 
the  facts  in  the  case  are  without  dis- 
pute upom  any  material  matter. 
r*»  judgment  will  be  affirmed. 

HO  L  COMB,  C.  J.,  and  MITCHELL, 
Xv-KLNTOSH.  and  PARKER,  JJ-,  concur. 


,-tT'2SS^  BANK  v.  WILLING.  (No.  15521.) 

s^im  Court  of  Washington.    Jan.  13, 
1920.) 

-  XOTE8  <J=»86 — NO  RECOVERY  ON 

^"■v  SY  REASON  OF  ACCEPTANCE  ON  BEP- 
.^.v  S  »v?n  WHERE  PAYMENT  OF  VALUE  FOB 
RELIANCE   ON    8TJCH   PAPER  NOT 

>j,r  Km.  Code  1915,  8  3524,  no  recovery 
•*  >au  >o  »  jraft  to  which  was  attached  a 
,      „..iW  Wtl  of  lading,  where  acceptance 
v    .  -V.C  »**  written  on  a  paper  other  than 
*.     -nt  «a*f.  where  the  party  suing  on  the 
..<*  -vv*iw*i  it  prior  to  presentation,  al- 
.  ■«    M*?»tn  of  such  separate  writing  the 
**  .^.ou*  tb*  draft,  and  the  one  suing 
ltv  ^  of  lading  delivered  without 
■i  >•*«*  »f  Bill  of  Lading  Act  (Rem. 
"         •  s  5S>3- -12).  permitting  delivery  of 
^ii-hmt  presentation  of  a  nonce- 

>ajiKi  *=»3— Company  held  not 
under  Uniform  Ware- 
«.kt«r««  Act. 

w«aouM  company,  which  had 
ijj_iim^  *t  its  own,  and  did  not 
v       ptibhc  generally  or  at  all, 
"  ^  jj^duet  of  a  certain  manu- 

~~  ***     tJ  A  *  room  or  shed  upon  the 
*  -twy*~T.  being  simply  a  de- 

'  ««g  furnished  negotia- 

^  ^.^pcj  *3  collateral  securities 
a  c  ^gj  made  to  the  manufac- 
«t  a  "warehouseman" 
,  «f  the  Uniform  Ware- 

 Code  1915,  ||  3369— 

^     _«x«ipf  were  not  nego- 


[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Ware- 
houseman.] 

3.  Sales  <g=>405 — Buyer's  ability  and  read- 
iness TO  PERFORM  NOT  ESSENTIAL  TO  HIS 
RIGHT  TO  RECOVER  FOR  SELLER'S  REPUDIA- 
TION OF  CONTRACT. 

Where,  before  the  time  named  in  a  contract 
for  the  delivery  of  manufactured  articles,  the 
manufacturing  company  breached  tbe  contract 
and  notified  the  buyer  that  it  would  not  per- 
form it,  tbe  buyer,  relying  upon  the  breach 
for  the  recovery  of  damages,  was  not  required 
to  allege  and  prove  ability  and  readiness  to  per- 
form. 

Department  1. 

Appeal  from  Superior  Court,  King  County; 
Everett  Smith,  Judge. 

Action  by  the  Citizens'  Bank  against  A.  B. 
Willing,  doing  business  under  the  name  and 
style  of  Willing  ft  Co.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed  and 
remanded,  with  directions. 

W.  H.  Bolen,  of  Seattle,  for  appellant 
George  A.  Joine,  of  Anacortes,  and  J.  L. 
Corrigan,  of  Seattle,  for  respondent. 

MAIN,  J.  Tbe  purpose  of  this  action  was 
to  recover  upon  a  bill  of  exchange  claimed  to 
have  been  conditionally  accepted  by  the  de- 
fendant. The  case  was  tried  to  the  court 
without  a  Jury  and  resulted  in  findings  of 
fact,  conclusions  of  law,  and  Judgment  sus- 
taining the  plaintiffs  right  to  recovery. 
From  this  judgment  the  defendant  appeals. 

The  facts  are  substantially  as  follows:  The 
Red  Cedar  Company  operated  a  mill  at  Ana- 
cortes, in  which  was  manufactured  box 
shooks.  The  appellant,  with  offices  in  the 
city  of  Seattle,  was  engaged  in  the  broker- 
age business,  and  in  such  business  bought 
and  sold  box  shooks.  On  October  1,  1918, 
the  appellant  contracted  with  the  Red  Cedar 
Company  for  the  purchase  of  500,000  salmon 
box  shooks  which  were  to  be  manufactured 
and  delivered  subsequent  to  the  1st  of  Jan- 
uary following.  Oh  October  7,  1918,  the  ap- 
pellant contracted  with  the  Red  Cedar  Com- 
pany for  not  less. than  75,000  nor  more  than 
100,000  milk  box  shooks.  On  January  1, 
1919,  and  before  any  of  the  salmon  box 
shooks  had  been  manufactured  or  delivered, 
the  Red  Cedar  Company  notified  the  appel- 
lant that  it  would  be  unable  to  "furnish  any 
part  of  the  salmon  shooks."  The  milk  box 
shooks  which  were  covered  by  the  contract 
of  October  7,  or  part  of  them,  were  sold  to 
the  dairy  products  company  doing  business 
at  Snohomish.  On  January  11,  In  pursuance 
to  a  request  from  the  appellant,  the  Red 
Cedar  Company  consigned  for  shipment  a 
carload  of  box  shooks  over  the  Great  North- 
ern Railway  Company  to  the  Snohomish 
Dairy  Products  Company.   The  shooks  were 
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In  no  instance  shipped  direct  to  the  appellant. 
Th»  method  of  doing  business  was  that,  after 
the  appellant  would  make  a  sale  of  the 
shooks,  he  would  notify  the  Red  Cedar  com- 
pany to  ship  direct  to  his  customer.  When 
the  shooks  were  delivered  to  the  railroad 
company  at  Anacortes,  a  nonnegotiable  bill 
of  lading  was  taken,  in  which  the  dairy  prod- 
ucts company  was  named  as  consignee  and 
the  Citizens'  Bank  of  Anacortes,  the  respond- 
ent, as  consignor.  The  bank  had  loaned  the 
Red  Cedar  Company  a  considerable  sum  of 
money,  and  in  order  to  secure  the  same  the 
officers  and  members  of  the  Red  Cedar  Com- 
pany had  organized  a  warehouse  company 
under  the  name  of  the  Fldalgo  Warehouse 
Company.  When  the  shooks  were  manu- 
factured they  were  placed  In  a  separate  room 
or  shed  on  the  premises  of  the  Red  Cedar 
Company,  and  a  negotiable  warehouse  re- 
ceipt was  issued  therefor  in  the  name  of  the 
Fldalgo  Warehouse  Company.  This  receipt 
was  deposited  with  the  bank  as  collateral. 
This  accounts  for  the  fact  that  the  bank 
was  named  in  the  bill  of  lading  as  the  con- 
signor. After  the  bill  of  lading  was  Issued 
It  was  taken  to  the  bank,  and  a  sight  draft 
was  drawn  upon  the  appellant  by  the  Red 
Cedar  Company.  The  draft  and  the  bill  of 
lading  were  turned  over  to  the  bank,  and 
were  forwarded  to  the  Dexter  Horton  Bank 
at  Seattle,  with  Instructions  to  present  the 
draft  to  the  appellant  for  acceptance,  which 
was  done  on  January  13th.  The  appellant  de- 1 
clined  to  accept  the  draft,  and  wrote  the  Red 
Cedar  Company  this  letter: 

"We  were  presented  with  a  draft  for  $1,398.00 
with  Snohomish  Dairy  Products  Co.  Bill  of  lad- 
ing attached  covering  car  milk  box  shooks.  We 
instructed  you  on  the  9th  inst  to  ship  direct 
to  Snohomish  Dairy  Products  Co.  so  kindly  no- 
tify the  Dexter  Horton  Bank  to  forward  bill  of 
lading  to  Snohomish  Dairy  Products  Co.  in  or- 
der that  they  may  unload  and  inspect  the 
shooks  according  to  our  instructions.  We  are 
not  buying  any  'cat  in  a  bag*  from  the  Red 
Cedar  Company  and  will  not  pay  any  draft  un- 
til the  milk  boxes  are  all  checked  out  and  in- 
spected by  our  customer.'' 

After  this  letter  was  received  by  the  Red 
Cedar  Company  it  was  shown  to  the  president 
of  the  Citizens'  Bank  of  Anacortes,  who  there- 
upon notified  the  Dexter  Horton  Bank  to  for- 
ward the  bill  of  lading  to  the  Snohomish  Dairy 
Products  Company  and  hold  the  draft  The 
Dexter  Horton  Bank  did  as  instructed.  In 
due  time  the  dairy  products  company  received, 
inspected,  and  accepted  the  carload  of  shooks, 
and  paid  the  appellant  for  the  same.  After  the 
payment  had  been  received  the  appellant 
wrote  the  Red  Cedar  Company  a  letter,  stat- 
ing that  he  had  received  payment  from  the 
Snohomish  Dairy  Products  Company,  and 
would  hold  the  same  against  the  losses  that 
he  had  sustained  by  reason  of  the  fact  that 
the  Red  Cedar  Company  had  breached  its  con- 
tract to  furnish  the  600,000  salmon  box 
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shooks.  A  short  time  thereafter  the  Citizens' 
Bank  of  Anacortes,  the  respondent,  brought 
the  present  action  upon  the  draft,  and  also 
claiming  to  have  been  the  owner  of  the  shooks 
at  the  time  they  were  delivered  to  the  Great 
Northern  Railway  Company  for  shipment. 

To  the  complaint  the  appellant  pleaded  an 
affirmative  defense,  alleging  that  the  damage 
he  had  sustained  by  reason  of  the  breach  of 
the  salmon  contract  more  than  consumed  the 
money  which  he  had  received  from  the  Sno- 
homish Dairy  Products  Company,  and  claim- 
ing the  right  of  offset. 

[1]  The  first  question  is  whether  the  re- 
spondent can  prevail  upon  the  theory  that  the 
draft  was  conditionally  accepted  by  the  ap- 
pellant This  acceptance,  If  it  was  such, 
was  written  not  upon  the  draft  itself,  but 
upon  a  separate  paper,  namely,  a  letter,  a 
copy  of  which  is  above  set  out  The  statute 
(Rem.  Code.  8  3524)  provides  that: 

"Where  an  acceptance  is  written  on  a  pa- 
per other  than  the  bill  itself,  it  does  not  bind 
the  acceptor  except  in  favor  of  a  person  to 
whom  it  is  shown  and  who,  on  the  faith  there- 
of, receives  the  bin  for  value." 

The  letter  was  shown  to  the  respondent  on 
the  14th  day  of  January.  Prior  to  this,  and 
on  the  11th  day  of  January,  it  had  received 
the  draft  from  the  Red  Cedar  Company.  It 
did  not  therefore  "receive  the  bill  for  value" 
on  the  faith  of  the  letter.  It  is  true  that  in 
reliance  upon  the  letter  the  bank  directed  that 
the  bill  of  lading  be  sent  to  the  dairy  prod- 
ucts company,  the  consignee,  but  this  does 
not  bring  it  within  the  statute.  Under  the 
bill  of  lading  act  (section  3385—12)  the  car- 
rier would  have  been  justified  In  delivering 
the  shooks  to  the  consignee  named  in  the 
nonnegotiable  bill  without  its  presentation. 
Much  is  said  in  respondent's  brief  with  ref- 
erence to  the  letter  above  set  out  being  a 
trick  by  which  it  fraudulently  was  enabled 
to  receive  the  payment  from  the  dairy  prod- 
ucts company  without  first  accepting  the 
draft  While  the  latter  is  not  frank  and 
candid,  and  is  not  to  be  commended,  it  does 
not  deprive  the  appellant  of  his  legal  rights. 
The  respondent  cannot  prevail  upon  the  draft 
because,  construing  the  letter  as  a  conditional 
acceptance,  it  did  not  receive  the  bill  for 
value  In  reliance  thereon;  As  already  stated, 
the  bill  had  been  received  several  days  prior 
to  the  presentation  of  the  letter.  The  rule, 
as  stated  in  3  R.  C.  I*,  p.  1305,  Is: 

"The  result  of  the  authorities  may  be  stated 
to  be  that  a  letter,  written  within  a  reasonable 
time  before  or  after  the  date  of  a  bill  of  ex- 
change, describing  It  in  terms  not  to  be  mistak- 
en, and  promising  to  accept  it  is,  if  shown  to 
the  person  who  afterwards  takes  the  bill  on 
the  credit  of  the  letter,  a  virtual  acceptance, 
binding  the  person  who  makes  the  promise." 

This  Is  substantially  the  rule  of  the  statute. 
[2]  The  respondent  not  being  able  to  pre- 
vail upon  the  draft,  the  next  question  is 
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whether  It  can  recover  as  owner.  If  It  is  In 
the  position  of  owner,  It  most  be  by  virtue  of 
the  warehouse  receipt  Issued  by  the  Fidalgo 
Warehouse  Company,  which  is  denominated 
on  its  face  as  negotiable.  This  presents  the 
question  whether  the  Fidalgo  Warehouse 
Company  was  a  "warehouseman"  within  the 
contemplation  of  the  uniform  warehouse  re- 
ceipts act  Rem.  Code,  88  3369—1  to  3369—61. 
Section  1  of  this  act  provides  that— 

"Warehouse  receipts  may  be  issued  by  any 
warehouseman,  and  must  be  issued  in  manner 
and  form  as  provided  by  this  act." 

In  section  3369 — 68  "warehouseman"  is  de- 
fined to  mean  "a  person  lawfully  engaged  In 
the  business  of  storing  goods  for  profit"  In 
this  case  the  Pidalgo  Warehouse  Company 
had  no  separate  building  of  its  own ;  it  did 
not  store  goods  for  the  public  generally  or  at 
all;  It  only  stored  the  product  of  the  Red 
Cedar  Company  in  a  room  or  shed  upon  the 
premises  of  that  company.  It  was  simply 
a  device  by  which  the  bank  was  furnished 
negotiable  warehouse  receipt  as  collateral  se- 
curity for  the  loans  which  it  had  made  to  the 
Red  Cedar  Company.  The  evidence  falls  to 
show  that  the  warehouse  company  was 
storing  goods  for  profit,  and  therefore  it 
would  not  come  within  the  statutory  defini- 
tion. A  quotation  from  National  Bank  of 
Commerce  v.  Flanagan  Mills  &  E.  Co.  (Mo.) 
188  S.  W.  117,  will  state  the  general  rule, 
supported  by  the  authorities: 

"When  the  whole  transaction  is  placed  in  evi- 
dence, it  appears  that  Flanagan  Mills  &  Ele- 
vator Company  was  a  milling  concern,  and  only 
handling  and  storing  grain  and  mill  products  to 
be  used  in  the  ordinary  course  of  its  business. 
It  was  not  a  warehouseman,  either  at  common 
law  or  under  the  statute,  because  not  engaged 
in  the  business  of  receiving  and  storing  goods, 
wares,  and  merchandise  for  others.  In  such 
case,  the  mere  form  of  the  receipt  is  not  suffi- 
cient to  make  it  a  warehouse  receipt.  Proof 
must  be  made  that  the  party  issuing  the  receipt 
was  in  fact  a  warehouseman.  No  such  proof 
appears  in  this  case,  but  in  fact  the  proof  is 
to  the  contrary." 

Since  the  bank  acquired  no  title  under  the 
warehouse  receipt  negotiable  In  form  for  the 
reason  stated.  It  follows  that  it  cannot  re- 
cover as  owner.  It  had  no  contract  with  the 
appellant  relative  to  the  snooks,  and  was  not 
known  by  the  appellant  in  the  transaction 
except  through  the  presentation  of  the  draft 

[3]  One  other  question  will  be  considered. 
Treating  the  delivery  of  the  draft  by  the  Red 
Cedar  Company  to  the  bank  as  an  assignment 
of  the  claim,  the  question  upon  the  offset 
pleaded  by  the  appellant  arises.  The  re- 
spondent claims  that  this  defense  must  fail 
because  It  is  not  alleged  and  proven  that  ap- 
pellant was  ready  and  able  to  perform  the 
salmon  shook  contract  for  the  breach  of 
which  damages  are  claimed  as  an  offset  The 


damages  flowing  from  the  breach  of  this 
contract,  as  shown  by  the  evidence,  were 
more  than  sufficient  to  consume  the  amount 
of  the  draft  Before  the  time  named  in  the 
contract  for  the  delivery  of  the  salmon 
snooks,  the  Red  Cedar  Company  breached 
the  contract,  and  notified  the  appellant  that 
it  would  not  perform  it  In  such  a  case  the 
party  relying  upon  the  breach  for  the  re- 
covery of  damages  Is  not  required  to  allege 
and  prove  ability  and  readiness  to  perform. 
13  O.  J.  764;  Chicago  House  Wrecking  Co. 
v.  James  H.  Rice  Co.,  67  I1L  App.  686;  Wolf 
v.  WIMtts,  35  111.  88. 

The  respondent  being  unable  to  recover 
either  upon  the  theory  of  conditional  accept- 
ance of  the  draft  or  upon  that  of  owner,  and 
the  appellant  having  successfully  maintained 
his  defense  of  offset,  no  recovery  can  be  had 
in  this  case. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  direction  to  dismiss 
the  action. 

Reversed. 

HOLCOMB,  O.  J.,  and  PARKER,  MITCH- 
ELL, and  MACKINTOSH,  JJ.,  concur. 


RUE  v.  OREGON  &  W.  R.  CO.    (No.  15467.) 


(Supreme  Court  of  Washington. 

1920.) 


Jan.  18, 


1.  Boundaries  «=>35(8),  54(6)— Evidence  or 

SUBVEYOB  MAKING  MEBE  VISUAL  SUB  VET  IN- 
COMPETENT TO  CONTBADICT  OOVEBNMENT  SUB- 
VET. 

In  a  suit  to  quiet  title,  evidence  of  a  sur- 
veyor who  bad  made  a  mere  visual  survey  with- 
out actual  measurements  or  determination  of 
the  exact  course  of  a  boundary  stream,  al- 
though professionally  competent  to  make  such 
survey,  was  merely  nonexpert  evidence  and  in- 
competent to  prove  the  location  and  direction 
of  the  stream  or  to  contradict  or  impeach  the 
official  government  survey. 

2.  Bound abies  «3=»3(4)  —  Stream  as  bound- 
ary MUST  STAND  UNLESS  GOVERNMENT  SUB- 
VET  GROSSLY  INACCURATE  OR  FRAUDULENT. 

In  a  proceeding  to  quiet  title  to  a  lot  in- 
volving a  boundary  dispute,  where  a  stream 
referred  to  in  the  government  survey  actually 
touched  both  tracts,  being  permanent  appar- 
ent, and  visible,  it  was  a  natural  boundary,  and 
must  be  so  considered  unless  the  original  sur- 
vey was  so  grossly  inaccurate  as  to  amount  to 
fraud  upon  the  government  or  its  grantees. 

3.  Quieting  title  «3=>19— Nature  of  btatu- 
tobt  action  stated. 

A  suit  to  quiet  title  to  a  lot  involving  a 
boundary  dispute  is  a  possessory  action  for 
real  property  under  Rem.  &  Bal.  Code,  |  .785, 
et  seq.,  in  which  plaintiff  under  section  793 
must  set  up  the  nature  of  his  estate  and  claim, 
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and  defendant  must  set  tip  his  legal  and  equita- 
ble defense,  and  the  superior  title,  whether 
legal  or  equitable,  shall  prevail. 

4.  Boundaries   <8=>13  —  "Mean DEB  use" 

SHOWS  BOEDER  Or  STREAKS,  WHILE  WATEB 
COURSES  CONSTITUTE  BOUNDARIES. 

In  the  government  system  of  surreys,  a 
line  run  on  a  water  course  as  the  external 
boundary  of  adjacent  land  showing  its  sinuous- 
ities  and  distance  is  called  a  "meander  line," 
and  as  a  general  rule  such  lines  are  not  run 
as  boundaries  of  fractional  tracts  thus  survey- 
ed, but  for  the  purpose  of  defining  the  sinuousi- 
ties  of  the  banks  and  streams  to  ascertain  the 
acreage  subject  to  sale,  so  that  "meander  lines" 
are  to  show  the  border  lines  of  streams,  but 
the  water  courses  constitute  the  real  bounda- 
ries. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Meander 
line.] 

5.  Boundaries  «3=»S7(4)  —  Insufficiency  or 

EVIDENCE  TO  IMPEACH  GOVERNMENT  SURVEY. 

In  a  suit  to  quiet  title  involving  a  boundary 
dispute,  evidence  held  not  to  overcome  the  offi- 
cial government  survey  of  the  meander  lines 
of  the  river,  at  least,  to  show  that  the  survey 
was  so  grossly  inaccurate  as  to  amount  to 
fraud  upon  the  government  or  its  patentees, 
and  the  suspicion  of  inaccuracy  will  not  suffice. 

6.  Boundaries  <s=>35(4)  —  Consideration  or 
access  to  water  as  inducing  purchase. 

In  determining  a  disputed  boundary  along  a 
stream,  that  owners  of  land  have  often  bought 
with  reference  to  access  to  the  water  which 
constitutes  an  important  element  in  the  value 
and  desirability  of  the  land  will  be  considered. 

7.  Boundaries  <8=»35(4)— Evidence  or  acre- 
age TAXED  INCOMPETENT  TO  ESTABLISH  TI- 
TLE. 

Owners  are  not  bound  for  taxing  purposes 
by  the  acreage  shown  in  their  title  deeds,  nor 
are  they  bound  by  the  acreage  upon  which  tax- 
es are  collected,  and,  while  such  evidence  may 
amount  to  a  corroborating  circumstance  in 
connection  with  other  evidence,  it  is  not  compe- 
tent to  establish  title  in  any  given  tract  or 
acreage  of  ground,  or  to  impeach  or  detract 
from  another's  title. 

Department  2. 

Appeal  from  Superior  Court,  Clallam  Coun- 
ty; John  M.  Ralston,  Judge. 

Suit  by  Stener  O.  Rue  against  the  Oregon 
&  Washington  Railroad  Company.  Decree 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Bogle,  Merritt  &  Bogle,  of  Seattle,  tor 
appellant 

Rose  &  Lewis,  of  Port  Angeles,  for  re- 
spondent. 

HOLCOMB,  0.  J.  Respondent  sued  to 
quiet  title  to  lot  3,  section  22,  township  28 
north,  of  range  15  west  W.  M.,  describing 
the  lot  by  metes  and  bounds  according  to 
the  lines  and  water  boundary  shown  on  the 


government  plat.  Appellant  answered  that 
it  claimed  no  Interest  In  any  land  in  section 
22  other  than  as  thereinafter  affirmatively 
alleged,  and  then  pleaded  that  It  was  the 
owner  of  lots  1  and  2  in  section  22,  not 
alleging  anything  as  to  the  boundary  of  the 
lots,  but  setting  up  its  ownership  according 
to  the  technical  description  according  to  the 
survey  and  plat  and  deralgnlng  its  title 
from  the  United  States,  and  praying  that 
Its  title  be  quieted  in  lots  1  and  2  and  the 
accretions  thereto.  In  reply,  respondent,  as 
to  the  affirmative  defense  alleged  In  appel- 
lant's answer,  denied  that  the  description  of 
the  property  therein  embraced  any  part  of 
the  real  property  described  In  respondent's 
complaint.  At  the  trial  appellant  claimed 
and  attempted  to  prove  that  there  was  error 
in  the  survey  and  plat  in  the  meandering 
and  location  of  the  Dickodochteder  or 
Dickey  river;  that  by  reason  of  this  error 
the  erroneous  meander  line  was  the  true 
western  boundary  of  its  lot  2;  and  claimed 
that  lot  2  in  fact  extended  across  and  beyond 
the  river  (Dickey),  so  that  the  river,  instead 
of  flowing  along  the  western  boundary  of 
lot  2,  .would  flow  through  the  lot  and  put 
respondent's  lot  almost  entirely  away  from 
the  stream.  Respondent  shows  title  by 
mesne  conveyances  of  lot  3  from  certain  lands 
patented  by  the  United  States  to  one  Erick- 
son  of  date  November  28,  1891.  The  patent 
covered  163.95  acres  according  to  the  offi- 
cial plat  thereof,  but  the  only  portion  in- 
volved here  is  lot  3.  The  plat  of  the  lands 
on  file  and  return  to  the  United  States  Land 
Office  recites  the  acreage  of  lot  8  as  being 
39.50  acres. 

Appellant  shows  title  by  mesne  conveyances 
of  lot  2,  section  22,  back  to  a  patent  dated 
August  12,  1892,  to  Sarah  C.  Pullen.  The 
plat  of  the  land  on  file  and  returned  to  the 
General  Land  Office  shows  the  acreage  of 
lot  2  to  be  35  acres.  There  are  no  accre- 
tions involved  In  the  case. 

The  situation  is  that,  If  the  eastern 
boundary  of  respondent's  lot  3  be  fixed  east- 
erly of  the  line  shown  as  the  boundary  line 
on  the  plat  or  the  meander  line  of  the  river 
as  shown  on  the  plat,  then  respondent's  acre- 
age will  be,  increased,  and  appellant's  acre- 
age will  be  decreased  proportionately. 

While  the  original  government  plat  shows 
the  meander  line  of  what  was  then  called 
the  Dickodochteder  or  Dickey  river  as  the 
boundary  line  between  lots  2  and  3,  section 
22,  it  appears  that  sometime  since  the  survey 
the  Qulllayute  river,  into  which  the  Dickey 
river  flows,  has  changed  its  course  through 
the  western  portion  of  the  section  so  that, 
instead  of  flowing  in  a  curve  around  lot  9, 
south  of  these  lots,  it  now  flaws  almost  di- 
rectly west  through  lots  5  and  6  immediately 
south  of  lots  3  and  2,  making  the  junction 
with  the  Dickey  river  at  a  point  east  of  the 
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west  line  of  lot  3;  that  the  Dickey  river 
has  not  changed  its  course  since  the  original 
survey,  but  by  reason  of  the  change  in  the 
course  of  the  Qulllayute  river  it  has  become 
the  boundary  line  for  a  portion  of  the  south 
boundary  of  lot  3  Instead  of  the  Dickey. 

The  original  call  of  the  lines  of  respond- 
ent's lot  8,  according  to  the  government 
survey  and  plat,  would  have  been  as  follows : 

"Commencing  at  the  northwest  corner  of  said 
lot  3,  section  22,  township  28  north,  range  15 
west  W.  M.;  thence  easterly,  along  the  north 
line  of  said  lot  3  to  the  west  bank  of  the  Dick- 
ey river;  thence  southwesterly  (or  southerly) 
along  the  west  bank  of  the  Dickey  river  to 
the  west  line  of  said  lot  8 ;  thence  northerly  to 
the  place  of  beginning." 

Since  the  change  of  the  course  of  the 
Qulllayute  river,  a  resurvey  has  been  made 
by  the  United  States  government  which  still 
shows  the  meander  lines  of  the  streams  as 
by  the  original  survey,  but  respondent  In 
describing  the  land  to  which  he  desired  to 
quiet  title  alleged  and  described  It  according 
to  the  following  calls: 

"Commencing  at  the  northwest  corner  of  lot 
8,  section  22,  township  28  north,  of  range  15 
west  W.  M. ;  thence  easterly,  along  the  north 
line  of  said  lot  3,  to  the -west  bank  of  the  Dick- 
ey river;  thence  southerly  along  the  west  bank 
of  the  Dickey  river  to  the  Quillayute  river; 
thence  westerly  along  the  north  bank  of  the 
Quillayute  river  to  the  west  line  of  said  lot 
3;  thence  northerly  along  the  west  line  of  said 
lot  3  to  the  place  of  beginning." 

The  land  in  controversy  lies  between  the 
boundary  line  as  it  appears  in  the  plat  of  the 
survey  and  the  actual  meander  line  of  the 
Dickey  river.  If  acreage,  as  shown  by  the 
patent  of  respondent,  Is  to  prevail,  then  the 
land  In  controversy  belongs  to  appellant  as 
part  of  lot  2,  while  if  the  natural  monument, 
the  Dickey  river  actual  stream  line,  Is  to 
prevail,  then  the  land  In  controversy  Is  part 
and  parcel  of  respondent's  lot  3.  Appellant's 
contention  is  that  the  meander  lines  as 
shown  on  the  government's  original  plat  and 
resurvey  are  not  true,  but  that  the  Dickey 
river,  instead  of  flowing  southwesterly  from 
'  the  point  In  the  east  line  of  lot  3  and  west 
line  of  lot  2  some  distance  south  of  the  north 
line  of  the  section,  in  fact,  at  about  the  place 
where  the  survey  line  between  the  two  lots 
would  cross  the  meander  line,  turns  some- 
what east  of  south. 

[1]  To  prove  that  condition,  appellant  of- 
fered the  evidence  of  a  civil  engineer  named 
Hageman,  to  the  effect  that  he  had  examined 
the  territory  in  question  and  found  that  the 
course  of  the  stream  was  not  as  shown  on 
the  government  plat,  but  as  he  describes  it 
on  a  plat  which  he  produced  which  shows 
the  stream  flows  east  of  south  instead  of 
southwesterly  into  the  Quillayute  river,  and 
that  as  a  result  thereof  lot  3,  if  extended 
to  the  actual  stream,  would  contain  a  little 


more  than  82  acres  of  land  Instead  of  39.50 
acres,  and  that  lot  2  of  appellant  would  be 
diminished  by  that  much.  Appellant  from 
this  contends  that  the  acreage  is  so  excessive, 
If  the  actual  stream  is  fixed  as  the  boundary 
line  of  lot  8,  that  It  must  be  considered  that 
the  survey  is  fraudulent,  and  that  therefore 
the  actual  and  legal  boundary  between  the 
lots  should  be  as  fixed  by  the  meander  lines 
of  the  survey. 

The  trial  court  rejected  the  plat  made 
by  Hageman  and  his  evidence  as  to  the 
correct  course  of  the  stream  and  the  amount 
of  land  which  respondent  would  acquire  by 
having  the  boundary  fixed  by  the  actual 
stream. 

It  was  shown  that  Hageman  made  no  in- 
strumental survey  of  the  territory  or  the 
stream,  but  merely  a  visual  survey  without 
any  actual  measurements  and  without  deter- 
mining the  exact  course,  slnuouslties,  and 
location  of  the  stream.  He  had  never  even 
made  any  land  surveys,  although  he  was  prob- 
ably professionally  competent  to  do  so. 
What  he  did  in  this  matter,  however,  was 
merely  nonexpert,  and  we  cannot  consider 
that  his  evidence  was  competent  to  prove 
the  facts  which  it  was  offered  to  prove  or 
sufficient  ■  to  contradict  or  impeach  the 
official  government  survey.  Cragin  v.  Powell, 
128  U.  S.  691,  9  Sup.  Ct  203,  32  L.  Ed.  566, 
and  cases  cited;  Johnson  v.  Hurst,  10 
Idaho,  308,  77  Pac.  784. 

[21  Appellant  relies  largely  upon  the  case 
of  Security,  etc.,  Co.  v.  Burns,  193  D.  S.  167, 
24  Sup.  Ct  425,  48  L.  Ed.  662.  That  was  a 
case  arising  In  Minnesota  and  tried  by  the 
Minnesota  courts  and  taken  thence  to  the 
United  States  Supreme  Court,  where  the 
original  survey  showed  the  fourth  side  of  a 
tract  of  land  to  run  to  the  margin  of  a  ^ake, 
and  meandered  the  margin  of  the  lake.  It 
was  indisputably  shown  that  the  lake  on 
that  side  was  more  than  one-half  pf  a  mile 
from  where  the  boundary  on  that  side  should 
have  been.  It  was  held  in  that  case  that 
the  general  rule  that  in  matters  of  bound- 
aries natural  objects  or  monuments  will 
control  courses  and  distances  is  not  absolute 
and  inexorable,  and  that  where  the  result 
of  a  government  survey  is  founded  upon 
negligence  and  gross  fraud  and  there  is 
actually  no  lake,  and  adopting  the  lake  as 
it  is  located  as  an  actual  monument  would 
Increase  the  acreage  of  the  land  fourfold, 
the  meander  line  cannot  be  regarded  as  a 
boundary,  and  the  patentee  is  confined  to 
the  lands  correctly  described  within  the  lines 
and  distances  of  the  plat  of  survey  and  of 
the  field  notes  and  which  the  patentees 
actually  bought  and  paid  for;  that  where 
the  patentee  has  in  fact  received  and  is  in 
possession  of  all  of  the  land  actually  de- 
scribed in  the  lines  and  distances  set  forth 
in  the  field  notes  and  referred  to  in  the 
patents,  and  is  .  seeking  more  on  the  theory 
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that  Ua  plat  and  survey  carries  him  to  the 
water,  a  denial  of  that  right  on  the  ground 
that  the  survey  was  fraudulent,  and  that  the 
natural  boundary  did  not  actually  exist  any- 
where near  the  spot  indicated,  Is  a  legal 
defense  which  can  be  set  up  by  a  defendant 
in  an  action  of  ejectment,  and  It  is  not 
necessary  to  seek  the  aid  of  equity  to  obtain 
a  reformation  of  the  patent. 

But  here  it  was  not  indisputably  estab- 
lished that  the  plat  of  the  survey  was  the 
result  of  and  founded  upon  a  gross  negligence 
or  fraud,  and  that  there  was  actually  no 
river  near  the  spot  indicated,  and  that  in 
adopting  the  stream  as  it  is  actually  located 
would  Increase  the  patentee's  land  to  such 
an  extent  as  to  be  fraudulent  or  wholly  In- 
equitable. On  the  contrary,  the  evidence 
offered  by  the  witness  Hageman  was  not- 
such  evidence  as  would  be  heard  in  any 
court  to  impeach  the  official  survey.  We 
have  in  this  case,  not  only  the  original  survey, 
but  a  resurvey  made  in  the  year  1916.  It 
is  also  an  Indisputable  fact  that  the  actual 
course  of  the  Dickey  river,  whatever  may  be 
the  variation  from  the  official  meander  line, 
enters  from  lot  2  into  lot  3  south  of  the  north- 
erly boundary,  and  is  therefore  not  remote 
from  the  land.  The  evidence  of  the  witness 
Hageman  as  to  the  surplus  acreage  of  lot 
3,  and  the  real  variance  of  the  actual  course 
of  the  stream,  la  nothing  but  the  merest 
conjecture  or  guesswork.  It  certainly  can- 
not be  held  to  so  far  impeach  the  official 
surveys  of  the  government  as  to  show  gross 
excess  in  the  amount  of  land  contained  in 
lot  3. 

The  case  of  Gazzam  v.  Lessees  of  Phillips, 
20  How.  372,  15  L.  Ed.  958,  also  cited  and 
relied  upon  by  appellant,  is  not  apposite. 
In  that  case  there  was  no  actual  meander 
line  or  water  boundary,  but  there  was  in 
fact  an  actual  conflict  and  overlapping  In 
the  quantities  of  two  portions  of  the  survey 
of  a  tract  of  land  from  which  the  government 
Issued  patents  to  two  patentees  which  over- 
lapped each  other.  The  court  observed: 

"The  sales  in  each  case  were  made  in  con- 
formity with  the  subdivisions,  as  marked  upon 
the  plat  of  the  surveyor  general  then  on  file  in 
the  office,  and-  to  which  all  purchasers  of  the 
public  land  had  access,  and  which  constituted 
the  guide  of  the  register  and  receiver  in  mak- 
ing the  sales." 

So  in  this  case,  the  sales  In  each  case 
were  made  in  conformity  with  the  sub- 
divisions as  marked  upon  the  plat  of  the 
survey  which  were  returned  to  the  land 
office  and  which  the  purchasers  of  both  had 
access  to  and  which  showed  that  the  bound- 
ary between  the  tracts  was  a  stream  of 
water  called  the  Dickodochteder  or  Dickey 
river.  This  stream  actually  touching  both 
tracts  and  being  permanent,  apparent,  and 
visible,  was  a  natural  boundary,  and  must  be 
4so  considered  unless  it  can  be  said  that  the 


original  survey  was  so  grossly  inaccurate  as 
to  amount  to  fraud  upon  the  government  and 
any  of  its  grantees.  Such  a  condition  the 
appellant  in  no  wise  convincingly  showed 
by  the  offered  evidence  of  Hageman  or  any 
other  evidence. 

[3]  We  understand  that  this  is  a  possessory 
action  for  real  property  under  Rem.  &  Bal. 
Code,  ff  786  et  seq.  Section  793  therein  pro- 
vides that — 

"The  plaintiff  in  such  action  shall  set  forth 
in  his  complaint  the  nature  of  his  estate,  claim, 
or  title  to  the  property,  and  the  defendant  shall 
set  up  any  legal  or  equitable  defense  to  plain- 
tiff's claims;  and  the  superior  title  whether 
legal  or  equitable,  shall  prevail." 

[*]  By  the  United  States  government  sys- 
tem of  surveys,  a  meander  line  is  run  when 
a  water  course  or  other  body  of  water  is 
the  external  boundary  of  the  adjacent  land. 
The  line  showing  the  place  of  the  water 
course  or  other  body  of  water  and  Its  course, 
slnuousities,  and  distance,  is  called  a  "mean- 
der line."  The  general  rule  adopted  by  both 
federal  and  state  courts  Is  that  meander 
lines  are  not  run  as  boundaries  of  .the 
fractional  tracts  thus  surveyed,  but  for  the 
purpose  of  defining  the  slnuousities  of  thq 
banks  %t  the  streams  and  other  bodies  of 
water  and  as  a  means  of  ascertaining  the 
acreage  of  such  body  of  land  subject  to  sale 
and  which  is  to  be  paid  for  by  the  purchaser. 
It  has  therefore  generally  been  held  both  by 
federal  and  state  courts  that  such  meander 
lines  are  for  the  purpose  of  showing  the  bor- 
der lines  of  the  streams,  but  that  the  water 
courses  themselves  constitute  the  real  bound- 
aries. Railroad  Go.  v.  Schurmeir,  7  Wall. 
272,  19  Lu  Ed.  74;  Hardin  v.  Jordan,  140 
U.  8.  871,  11  Sup.  Ct.  808,  838,  35  L.  Ed.  428, 
and  cases  cited;  Washougal  &  Transporta- 
tion Co.  v.  Dalles,  etc.,  Navigation  Co.,  27 
Wash.  490,  68  Pac.  74;  Johnson  v.  Brown, 
33  Wash.  588,  74  Pac.  677;  Schmite  v.  Klee, 
103  Wash.  9,  173  Pac.  1026;  Schlosser  v. 
Crulckshank,  96  Iowa,  414,  65  N.  W.  344,  and 
cases  cited.  In  the  last  case  above  cited, 
as  here,  appellants  claimed  that,  as  a  patent 
from  the  government  stated  the  number  of 
acres  of  land  purporting  to  be  conveyed  and 
which  corresponded  with  the  acreage  within 
the  meander  line, 'plaintiffs  had  all  the  land 
which  their  remote  grantor  got  from  the 
government,  and  the  land  in  dispute  did  not 
belong  to  them.    It  was  held  that — 

"The  statement  of  the  number  of  acres  in 
these  patents  in  no  way  limits  the  extent  of 
the  grant  To  so  hold  would,  in  effect,  be  hold- 
ing that  a  meandered  line  was  a  boundary  line, 
which,  as  we  have  seen,  is  not  the  case.  The 
riparian  holder  of  the  patent  takes  all  the  land 
to  the  shore  of  the  lake,  though  he  may  there- 
by obtain  a  larger  acreage  than  his  patent,  calls 
for." 

[{]  And  there,  as  here,  it  was  also  claimed 
that  the  question  of  whether  the  meander 
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line  conformed  to  the  sinuousltles  of  the  lake 
wan  one  in  fact  to  be  determined  in  each 
case  from  the  evidence,  and,  if  It  did  not 
follow  the  body  of  water,  then  the  land  lying 
between  it  and  the  body  of  .water  was  not 
embraced  within  the  grant  It  was  there 
held,  in  effect,  that  to  show  that  the  meander 
line  did  not  in  fact  follow  the  sinuousitles 
of  the  lake  required  very  strong  evidence  in 
order  to  impeach  and  overcome  the  official 
survey  by  the  United  States,  and  In  that 
case  it  was  held  that  the  evidence  in  no 
way  overcame  same.  And  we  so  hold  here. 
The  evidence  in  no  way  overcomes  the  of- 
ficial survey  by  the  United  States  of  the 
meander  lines  of  the  Dickey  river,  at  least, 
to  show  that  the  survey  was  so  grossly  in- 
accurate as  to  amount  to  fraud  upon  the 
government  or  any  of  Its  patentees.  The  most 
that  we  can  say  of  It  is  that  there  was 
suspicion  that  the  meander  lines  were  not 
accurate  as  regards  the  course  of  the  stream, 
but  that  does  not  suffice. 

[I]  The  owner  of  lands  bordering  on  bodies 
of  water  have  often  bought  with  reference 
to  access  to  the  water,  which  constitutes  an 
important  element  in  the  value  and  desir- 
ability of  the  land. 

In  Mitchell  v.  Smale,  140  U.  S.  406,  11 
Sup.  Ct.  819,.  840,  36  I*  Ed.  442,  the  title 
of  the  riparian  owner  of  a  fractional  quarter 
section  of  land  containing  only  4.63  acres 
as  platted  and  patented  was  sustained  to 
25  acres  (about  five  times  the  call  of  his 
patent)  between  the  meander  line  and  the 
water  line. 

In  Sherwln  v.  Bltzer,  97  Minn.  262,  106 
N.  W.  1046,  the  title  of  a  riparian  owner  to 
143.93  acres  between  the  meander  line  and 
the  lake  in  a  different  section  was  sustained, 
where  his  patent  called  for  but  68.6  acres; 
about  the  same  proportional  excess  as  in  the 
instant  case. 

For  similar  cases,  see  Kirby  v.  Potter,  138 
Cal.  686,  72  Pac  338 ;  Johnson  v.  Tomlinson, 
41  Or.  198,  68  Pac.  406;  Hanson  v.  Rice, 
88  Minn.  273,  92  N.  W.  982;  Stoner  v.  Bice, 
121  Ind.  51,  22  N.  E.  968,  6  L.  R.  A.  387. 

[7]  The  above  discussion  disposes  of  the 
primary  question  in  controversy.  It  is  claim- 
ed by  appellant,  in  addition,  that  the  court 
erred  in  refusing  to  receive  in  evidence  tax 
receipts  showing  appellant's  payment  of 
taxes  upon  35  acres  in  lot  2  and  tax  records 
showing  payments  of  taxes  by  the  owners  of 
the  land  in  lot  8  upon  only  39.50  acres. 
Such  evidence  was  not  admissible.  The 
assessing  officer  doubtless  accepted  the  acre- 
age shown  by  the  government  plat  Owners 
are  not  bound  for  taxing  purposes  by  the 
acreage  shown  in  their  title  deeds  nor  are 
they  bound  by  the  acreage  upon  which  the 
taxes  are  collected.  It  may  be  assessed  upon 
an  incorrect  acreage  for  any  length  of  time 
and  when  the  correct  acreage  is  determined, 


may  be  corrected  at  any  time.  It  may  be 
evidence  amounting  to  a  corroborating  cir- 
cumstance which  may  nave  been  considered 
in  connection  with  other  evidence,  but  it  is 
not  competent  to  establish  title  in  either  of 
any  given  tract  or  acreage  of  ground  or  to 
impeach  or  detract  from  the  title  of  the 
other. 

Other  claims  of  error  as  to  the  rejection 
of  evidence  by  the  court  are  of  like  nature 
and  untenable. 

Decree  affirmed. 

BRIDGES,  FUDLERTON,  MOUNT,  and 
TOLMAN,  JJ.,  concur. 


R,  W.  ROUNSAVALL  ft  CO.  v.  H.  HBR- 
STEIN  SEED  CO.  et  al.   (No.  2355.) 

(Supreme  Court  of  New  Mexico.   Jan.  17, 
1920.) 

(Syllabus  6y  the  Court.) 

1.  Sales  *=>384(2)— Designated  point  f.  o. 
b.  is  point  of  delivery. 

Where  a  contract  for  the  sale  of  goods  pro- 
vides for  their  delivery  at  a  designated  point 
f.  o.  b.,  and  where  the  tide  from  the  seller  to 
the  buyer  passes,  other  terms  of  the  contract 
having  been  complied  with,  the  place  so  desig- 
nated is  the  point  of  delivery. 

2.  Saxes  <&=>384{2)— Damages  fob  buyer's 
befusal  to  accept  and  pay  fob  goods. 

The  measure  of  damages  in  case  the  buyer 
refuses  to  accept  and  pay  for  the  goods  pur- 
chased is  the  difference  between  the  market  val- 
ue of  the  goods  at  the  time  and  place  of  de- 
livery and  the  contract  price. 

Appeal  from  District  Court,  Union  Coun- 
ty; Lelb,  Judge. 

Action  by  R.  W.  Rounsavall  &  Co.  against 
the  H.  Hersteln  Seed  Company  and  others. 
Judgment  for  plaintiff  for  nominal  damages, 
and  it  appeals.  Affirmed. 

O.  P.  Easterwood,  of  Clayton,  for  appellant 
Joseph  6111,  of  Clayton,  for  appellees. 

ROBERTS,  J.  Appellant  sued  appellee  for 
$1,670,  for  alleged  loss  of  profits  on  one  car- 
load of  pinto  beans.  The  beans  had  been 
sold  to  appellee  at  15  cents  a  pound,  f.  o.  b. 
Trinidad,  Cola  The  transaction  in  question 
was  by  means  of  letters  and  telegrams  pass- 
ing between  the  parties.  On  May  12,  1917, 
appellant  was  doing  business  in  Lexington, 
Ky.  as  a  merchandise  broker,  and  wrote  ap- 
pellee at  Clayton,  N.  M„  as  follows: 

"We  have  your  wire  quoting  18  cts.  on  Pintos. 
Would  you  be  interested  in  some  at  15  cents 
f.  o.  b.  Trinidad,  Colo.?  Please  wire  us  to  this 
effect" 
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On  May  15th  thereafter  appellee  replied  by 
wire  as  follows: 

"Tour  letter  twelfth  we  accept  one  minimum 
car  choice  redeaned  pintos  at  fifteen  cents  Trin- 
idad, wire  confirmation." 

Confirmation  by  appellant  followed. 

Appellee  refused  to  take  the  beans,  and  ap- 
pellant sold  the  carload  to  some  dealers  In 
Kentucky. 

Appellant  offered  no  evidence  whatever  as 
to  the  market  value  of  pinto  beans  in  Trini- 
dad, Colo.,  at  the  date  of  the  breach  of  con- 
tract and  no  evidence  as  to  his  Inability  to 
sell  the  beans  there.  The  trial  court  awarded 
nominal  damages  only  to  appellant  because  of 
this  failure  of  proof.  Appellant  contends,  as 
we  understand  counsel,  that  Trinidad,  Colo., 
was  not  the  place  of  delivery,  but  simply  a 
point  of  transit 

r  [1]  We  agree  with  the  trial  court,  however, 
that  under  the  evidence  offered  by  appellant, 
Trinidad,  Cola,  was  the  point  of  delivery. 
Under  the  contract,  title  to  the  carload  of 
beans  would  pass  from  the  seller  to  the  buyer 
at  Trinidad,  Colo.  See  on  the  subject  of 
"Passing  of  Title  by  Delivery  F.  O.  B.,"  note 
to  the  case  of  Dentzel,  Adm'r,  v.  Island  Park 
Association,  33  L.  R.  A.  (N.  S.)  64. 

[2]  Appellant  argues  that  the  measure  of 
damages  was  the  difference  between  the  sale 
price  and  the  amount  which  the  plaintiff  was 
able  to  get  for  the  beans  after  notice  to  the 
appellee  of  his  intention  to  sell  and  after  ex- 
ercise of  reasonable  diligence  to  sell  the  beans 
at  the  best  price  obtainable.  The  general 
rule  Is  well  established  that  the  measure  of 
damages  in  such  a  case  is  the  difference  be- 
tween the  market  value  of  the  goods  at  the 
time  and  place  of  delivery  and  the  contract 
price.  Tufts  v.  Bennett,  163  Mass.  308,  40  N. 
E.  172;  Mechem  on  Sales,  g  1690. 

The*  trial  court  rightly  awarded  appellant 
only  nominal  damages,  the  Judgment  will  be 
affirmed,  and  it  is  so  ordered. 

PARKER,  0.  J.,  and  RAYNOLDS,  J.,  con- 
cur. 


TITSWORTH  CO.  v.  ANALLA  et  aL 
(No.  2338.) 

(Supreme  Court  of  New  Mexico.    Jan.  17, 
1820.) 

(Syllabus  by  the  Court.) 

1.  Taxation  «=»686  —  Failure  of  county 
treasurer  to  duly  bell  tax  sale  certif- 
icate at  public  auction  doe8  not  prevent 
his  subsequent  private  sale. 
Failure  of  the  county  treasurer  to  sell  a 
tax  sale  certificate  at  public  auction  at  the  end 
of  one  year  after  the  purchase  of  the  same  by 
the  county,  as  required  by  section  26,  c.  22, 


Laws  1899,  does  not  destroy  the  right  of  the 
treasurer  to  thereafter  sell  such  certificate  at 
private  sale. 

2.  Taxation  ej=>809(5)  —  Tax  sale  certifi- 
cate AND  DEED  SHOWING  PURCHASE  BY 
ANOTHER  THAN  PLAINTIFF  SUING  TO  QUIET 
TITLE  WAS  PROPERLY  EXCLUDED. 

Where,  In  a  suit  to  quiet  title,  the  plaintiff 
alleges  that  it  obtained  title  by  virtue  of  the 
purchase  of  a  tax  sale  certificate  and  the  deed 
issued  upon  such  certificate,  a  tax  sale  certifi- 
cate and  deed  offered  in  evidence,  showing  the 
purchase  by  a  party  other  than  the  plaintiff, 
are  properly  excluded. 

3.  Pleading  «=>312— Exhibit  will  .control 
in  case  of  variance  with  pleadings!  com- 
plaint in'  suit  to  quiet  title  states  no 
cause  of  action  where  attached  exhibits 
show  no  title. 

Generally  in  the  case  of  a  variance  between 
the  allegation  of  the  pleading  and  the  terms 
of  the  Instrument  set  out  as  an  exhibit,  the  ex- 
hibit will  control.  Where  a  party  in  a  suit  to 
quiet  title  alleges  that  he  is  the  owner  of  the 
real  estate  in  question  by  virtue  of  a  tax  sale 
certificate  and  tax  deed,  attaching  the  same  to 
his  complaint  as  exhibits,  and  making  the  same 
part  of  his  complaint,  and  such  exhibits  show 
no  title  in  the  plaintiff,  the  complaint  fails  to 
state  a  cause  of  action. 

Appeal  from  District  Court,  Lincoln  Coun- 
ty; Medler,  Judge. 

Suit  by  the  Tltsworth  Company  against 
Manual  Analla,  Pedro  Pina,  and  others,'  to 
quiet  title,  with  default  or  disclaimer  by  all 
defendants  except  Pina.  Judgment  for  de- 
fendant Pina  dismissing  the  complaint  with- 
out prejudice,  and  plaintiff  appeals;  Affirmed. 

Geo.  W.  Prichard,  of  Santa  Fe,  for  appel- 
lant 

O.  O.  Thompson,  of  Roewell,  for  appellee. 

ROBERTS,  J.  Appellant  a  corporation, 
filed  suit  in  the  district  court  of  Lincoln  coun- 
ty to  quiet  title  to  certain  described  real  es- 
tate. It  alleged  that  It  was  the  owner  of  the 
real  estate  described  and  undertook  to  set 
out  specifically  Its  deralgnment  of  title.  The 
complaint  contained  two  counts.  Under  the 
first  appellant  alleged  that  it  deraigned  title 
by  virtue  of  a  certain  special  master's  deed, 
executed  pursuant  to  a  decree  of  foreclosure. 
Under  the  second  count  It  set  up  title  under 
a  tax  deed.  It  alleged  that  the  property 
had  been  sold  to  the  county  of  Lincoln  for 
delinquent  taxes ;  that  a  tax  sale  certificate 
had  been  issued  by  the  county ;  that  it  pur- 
chased the  same  and  took  an  assignment 
thereof,  setting  forth  the  dates ;  that  thereaft-. 
er  a  tax  deed  had  been  Issued  to  it  by  the 
county  treasurer  of  Lincoln  county.  The  tax 
sale  certificate  and  tax  deed  were  designated 
as  Exhibits  D  and  B  In  the  complaint  and 
attached  to  and  made  a  part  of  the  same  by 
appropriate  allegations. 

All  the  parties  defendant  either  defaulted 
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or  disclaimed  interest,  except  Pedro  Plna, 
who  answered  denying  the  allegations  of  the 
complaint,  and  set  op  facts  which,  if  true, 
showed  that  he  was  the  owner  of  the  legal 
title.  No  demurrer  was  filed  to  the  complaint 

The  cause  came  on  for  trial  before  the 
rourt,  and  appellant  disclaimed  any  title  un- 
der the  foreclosure  proceedings,  but  relied 
solely  upon  the  tax  deed.  It  offered  in  evi- 
dence the  tax  sale  certificate  and  tax  deed, 
both  of  which  upon  objection  were  excluded. 
It  also  offered  In  evidence  a  quitclaim  deed 
from  Will  Titsworth  to  It,  quitclaiming  his 
Interest  in  the  real  estate  in  question,  which 
was  executed  after  the  complaint  was  filed 
herein.  It  was  likewise  excluded.  No  fur- 
ther evidence  was  offered,  and  judgment  was 
entered  for  appellee,  Pedro  Plna,  dismissing 
the  complaint,  but  without  prejudice. 

[1,2]  Appellant  argues  that  the  trial  court 
excluded  the  tax  sale  certificate  and  tax  deed 
because  the  certificate  was  purchased  by  ap- 
pellant at  private  sale  more  than  one  year 
after  the  sale  to  the  county.  This  objection 
was  not  well  taken.  In  the  case  of  State  ex 
rel.  Ols  v.  Romero,  Treasurer,  eta,  181  Pac. 
435,  the  court  construed  section  36,  c.  84, 
Laws  1913,  which  is  substantially  the  same 
as  section  26,  c.  22,  Laws  1899,  under  which 
the  sale  in  question  was  made,  and  held  that 
the  requirement  that,  if  the  tax  sale  certif- 
icate was  not  sold  within  one  year  from  the 
date  of  its  purchase  by  the  county  at  private 
sale,  then  it  was  to  be  sold  at  public  auction 
at  such  delinquent  tax  sale,  but  that  failure 
to  sell  at  public  auction  did  not  destroy  the 
right  of  the  treasurer  to  thereafter  sell  at 
private  sale.  But  the  action  of  the  court  in 
excluding  the  tax  sale  certificate  and  tax  deed 
is  sustainable  upon  another  ground.  Under 
the  allegations  of  the  complaint,  neither  was 
admissible  in  evidence '  because  they  were 
wholly  immaterial.  Appellant  alleged  in  its 
complaint  that  it  was  the  owner  by  virtue  of 
the  tax  sale  certificate  and  tax  deed  attached 
to  its  complaint  The  certificate  was  as- 
signed by  the  county  to  Will  Titsworth  and 
the  deed  was  executed  to  him.  As  the  certif- 
icate and  deed  in  question  showed  no  title 
whatever  in  the  appellant  they  were  clearly 
not  admissible  in  evidence.  Appellant  as  in 
the  case  of  Oliver  v.  Enriquez,  17  N.  M.  206, 
124  Pac.  798,  was  not  content  with  the  gener- 
al allegation  that  it  was  the  owner  in  fee 
simple  of  the  premises  in  question,  but  under- 
took to  specifically  set  forth  its  title,  claiming 
title  under  the  tax  sale  certificate  and  tax 
deed  attached  as  exhibits  to  the  complaint 
These,  as  we  have  said,  failed  to  show  any 
title  whatever  in  appellant. 

[3]  "Generally  in  the  case  of  a  variance 
between  the  allegations  of  the  pleading  and 
the  terms  of  the  instrument  set  out  as  an  ex- 
hibit, the  exhibit  wiU  control."  31  Cyc  p. 
563. 


The  exhibits  attached  to  the  complaint 
herein  showed  title  in  Will  Titsworth  and 
not  in  the  appellant  As  the  complaint  in 
question  wholly  failed  to  state  a  cause  of  ac- 
tion, the  judgment  in  question  was  the  only 
one  that  could  have  been  entered.  There 
was  no  evidence  supplying  the  jurisdictional 
allegations,  admitted  without  objection,  as 
in  the  case  of  Canavan  v.  Canavan,  17  N.  M. 
503,  131  Pac.  493,  Ann.  Can.  1915B,  1064.  It 
is  but  fair  to  counsel  for  appellant  to  say 
that  he  did  not  prepare  the  complaint  in  ques- 
tion. 

For  the  reasons  stated,  the  judgment  will 
be  affirmed,  and  It  is  so  ordered. 

PARKER,  O.  J.,  and  RAYNOLDS,  J.,  con- 
cur. 


STATE  ex  rel.  DB  ATLEY  v.  ALEXANDER, 
Corporation  Clerk.    (No.  11067.) 

(Supreme  Court  of  Oklahoma.    Jan.  6,  1920. 
Rehearing  Denied  Feb.  17,  1920.) 

(Syllabus  ly  the  Court.) 

1.  Appeal  and  erbor  <8=>781(5)— Appeal  in- 
volving ONLY  MOOT  QUESTION  WILL  BE  DIS- 
MISSED. 

Where  on  appeal  by  a  policeman  in  a  man- 
damus proceeding  instituted  by  him  against  the 
city  or  corporation  clerk  of  the  city  of  El  Reno 
it  is  made  to  appear  to  this  court  that  such 
corporation  clerk  has  retired  from  office,  and 
no  actual  relief  could  be  granted  other  than 
to  determine  liability  for  costs,  the  questions 
presented  by  such  appeal  are  moot  and  will 
not  be  determined,  but  the  appeal  will  be  dis- 
missed. 

2.  Mandamus  «=>  19— Successor  of  munici- 
pal OFFICER  CANNOT  BE  SUBSTITUTED  AS  DE- 
FENDANT IN  MANDAMUS. 

An  action  against  a  city  clerk  to  compel 
her  to  issue  a  warrant  on  the  city  treasury  is 
against  her  personally  to  compel  a  performance 
of  an  official  act,  and  on  the  termination  of  her 
official  authority  ber  successor  cannot  be  sub- 
stituted. 

Error  from  District  Court,  Canadian  Coun- 
ty ;  James  I.  Phelps,  Judge. 

Action  for  mandamus  by  the  State  of 
Oklahoma,  on  relation  of  John  A.  DeAtley, 
against  Ferol  Alexander,  Corporation  Clerk 
of  El  Reno,  Okl.  Alternative  writ  vacated, 
and  peremptory  writ  refused,  and  relator 
brings  error.  Dismissed. 

R.  B.  Forrest  of  El  Reno,  for  plaintiff  in 
error. 

E.  F.  Maley,  of  El  Reno,  for  defendant  in 
error. 

RAINEY,  J.  The  plaintiff  in  error  herein 
filed  his  action  in  the  district  court  of  Cana- 
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dian  county  against  Ferol  Alexander,  corpo- 
ration clerk  of  the  city  of  El  Reno,  Okl., 
praying  for  a  peremptory  writ  of  mandamus 
to  compel  the  said  Ferol  Alexander  to  issue 
proper  warrant  for  the  payment  to  plaintiff 
in  error  for  alleged  services  rendered  the 
city  of  El  Reno  as  policeman.  The  district 
Court  Issued  the  alternative  writ,  but  upon 
return  and  hearing  entered  an  order  vacat- 
ing the  alternative  writ  and  refused  to  issue 
the  peremptory  writ.  It  is  to  review  such 
action  that  plaintiff  in  error  has  appealed  to 
this  court. 

[1, 2]  Subsequent  to  the  filing  of  the  appeal 
herein  defendant  in  error  has  filed  a  motion 
to  dismiss  the  appeal  on  the  ground  that  she 
is  no  longer  corporation  clerk  of  the  city  of 
El  Reno,  nor  connected  with  the  office  in  any 
way,  and  alleges  that  on  the  1st  day  of 
August,  1919,  one  Ethel  Dowell  was  appoint- 
ed to  the  office  and  assumed  the  duties  of 
city  or  corporation  clerk,  by  virtue  of  which 
the  questions  involved  in  the  appeal  have  be- 
come moot,  abstract,  and  hypothetical.  In 
response  to  the  motion  to  dismiss  plaintiff 
in  error  has  filed  a  motion  to  substitute  the 
present  city  or  corporation  clerk  of  said  city 
of  El  Reno  as  defendant  in  error. 

Upon  the  authority  of  Crigler,  County 
Clerk,  v.  Nichols,  51  OkL  707,  152  Pac.  343, 
the  motion  to  substitute  must  be  denied,  and 
the  motion  to  dismiss  sustained.  In  that 
case  it  was  held  on  the  authority  of  Richard- 
son v.  McChesney,  218  U.  S.  487,  31  Sup.  Ct 
43,  54  L.  Ed.  1121,  that  an  action  such  as 
the  one  in  the  case  at  bar  is  against  the 
party  personally  whom  it  is  sought  to  compel 
to  issue  the  warrant,  and  that  on  the  termi- 
nation of  such  party's  official  authority  his 
successor  cannot  be  substituted. 

It  appearing  that  the  defendant  in  error, 
Ferol  Alexander,  has  retired  from  office,  and 
that  no  actual  relief  could  be  granted  In  this 
case  other  than  to  determine  liability  for 
costs,  the  questions  presented  by  the  appeal 
have  become  moot. 

The  appeal  is  therefore  dismissed. 

OWEN,  C.  J.,  and  PITCHFORD,  JOHN- 
SON, McNEILL,  and  HIGOINS,  JJ„  concur. 


FIRST  NAT.  BANK  OF  HASKELL  v.  LENT. 
(No.  9574.) 

(Supreme  Court  of  Oklahoma.   Jan.  20,  1920.) 

(Syllabus  bp  the  Court.) 

1.  Banks  and  banking  <g=> 270 (11)— Suffi- 
ciency OF  EVIDENCE  TO  SUPPORT  JUDGMENT 
AGAINST  NATIONAL  BANK. 

The  evidence  in  this  case  examined,  and 
held,  that  the  court  did  not  err  in  overruling 


demurrer  to  the  evidence,  and  that  such  evidence 
is  sufficient  to  support  the  judgment  of  the 
trial  court. 

2.  Banks  and  banking  «j=>270(11)— Wheth- 
er TRANSACTION  18  USURIOUS  IS  FOB  THE 
COUBT  on  the  disputed  evidence. 

Where  the  undisputed  facts  show  that  a 
bank  knowingly  charged  and  received  usurious 
interest,  and  the  only  reasonable  conclusion  to 
be  derived  from  the  evidence  taken  as  a  wholt 
is  that  the  transaction  is  usurious,  the  question 
is  one  of  law  for  the  court,  and  not  of  fact  for 
the  jury. 

(Additional  Syllabus  by  Editorial  Staff.) 

3.  Appeal  and  ebbob  <§=  281(1) — Ebeoes  not 
pbopeblt  pbe8ented  to  lower  coubt  abe 
not  be  viewable. 

The  Supreme  Court  will  review  only  such 
alleged  errors  as  are  properly  presented  to  the 
lower  court  by  motion  for  a  new  trial  or  other- 
wise. 

Error  from  District  Court,  Muskogee  Coun- 
ty ;  Chaa  Q.  Watts,  Judge. 

Action  by  C.  W.  Lent  against  the  First 
National  Bank  of  Haskell.  Demurrer  to 
plaintiffs  evidence  overruled,  and  judgment 
for  plaintiff  on  a  directed  verdict,  and  de- 
fendant brings  error.  Affirmed. 

J.  E.  Wyand,  G.  A  Ambrister,  and  B. 
Broaddus,  all  of  Muskogee,  for  plaintiff  in 
error. 

William  Neff  and  L.  E.  Neff,  both  of 
Muskogee,  for  defendant  in  error. 

BAILEY,  J.  This  action  was  commenced 
by  defendant  in  error,  plaintiff  below,  against 
the  plaintiff  in  error,  defendant  below,  for 
the  purpose  of  recovering  the  sum  of  $906.26, 
alleging  that  such  amount  was  double  the 
amount  of  certain  usurious  Interest  paid  by 
defendant  in  error  to  plaintiff  in  error.  Suit 
was  filed  in  the  district  court  of  Muskogee 
county  on  the  6th  day  'of  December,  1916. 
Plaintiff  in  error  being  a  national  bank, 
it  is  admitted  that  the  rights  and  liabilities 
of  the  parties  are  determined  and  controlled 
by  the  provisions  of  section  5198  of  the  Re- 
vised Statutes  (U.  S.  Comp.  St.  §  9759). 

It  is  alleged  in  the  petition  that  plaintiff 
in  error  knowingly  charged  and  collected 
a  greater  rate  of  interest  than  that  allowed 
by  law  upon  numerous  notes  made  by  de- 
fendant In  error  to  plaintiff  in  error  and 
extending  over  a  period  of  time  beginning 
in  September,  1910,  and  continuing  until 
September,  1916;  the  various  notes  given 
during  this  period  of  time  being  settled  by 
cash  payments  and  renewals,  until  final 
payment  and  settlement  Defendant's  an- 
swer consisted  of  a  general  denial,  and  the 
further  allegation  that  the  various  Items 
alleged  to  have  been  paid  on  notes  were 
paid  as  Interest,  and  that,  in  the  event  said 
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interest  so  paid  was  In  excess  of  10  per 
cent,  per  annum,  more  than  two  years  bad 
elapsed  since  the  payment  of  the  same  be- 
fore the  institution  of  the  suit  At  the  trial 
of  the  case,  after  the  evidence  of  plaintiff 
was  Introduced,  defendant  interposed  its 
demurrer  to 'the  evidence,  which  was  over- 
ruled, and,  the  defendant  declining  to  intro- 
duce any  evidence,  the  court  peremptorily 
instructed  the  Jury  to  return  a  verdict  in 
favor  of  plaintiff  for  the  sum  of  $467.  From 
judgment  rendered  thereon,  this  proceeding 
In  error  was  commenced. 

During  the  progress  of  the  trial,  upon  ob- 
jection to  the  Introduction  of  certain  testi- 
mony, it  was  ruled  by  the  court  that  plaintiff 
could  recover  double  the  amount  of  the  cash 
payments  for  interest  paid  for  extension  of 
notes  made  within  two  years  prior  to  the 
commencement  of  the  action,  and  double 
the  amount  of  the  interest  contracted  fpr 
prior  to  that  time,  but  not  actually  paid  until 
within  two  years  prior  to  the  commencement 
of  the  action.  No  objections  or  exceptions 
appear  to  this  ruling  of  the  court,  but  upon 
such  ruling  plaintiff  speciflcally  waived  claim 
for  interest  not  within  the  rule  as  announced 
by  the  court,  and  hence  the  question  of  limi- 
tation is  not  presented  here. 

The  assignments  of  error  as  presented  by 
plaintiff  in. error  are  that  the  court  erred  in 
giving  an  instructed  verdict  for  the  defend- 
ant in  error  for  the  sum  of  $457,  and,  second, 
that  the  court  erred  in  Instructing  the  jury 
to  return  a  verdict  for  plaintiff  in  error. 

[1,3]  Under  the  first  proposition,  it  is 
argued  in  brief  of  plaintiff  in  error  that, 
taking  the  most  favorable  view  of  the  evi- 
dence, the  recovery  could  not  have  been  more 
than  $434.70.  But  an  examination  of  the 
facts  submitted  by  plaintiff  in  error  shows 
this  to  be  erroneous,  and  that  the  actual 
amount  of  usurious  interest  as  admitted 
and  held  by  the  court  is  the  sum  of  $228.84, 
and  that  double  such  amount  is  the  sum  of 
$457.68,  or  68  cents  more  than  the  verdict 
directed  by  the  court  In  so  far  as  It  is 
contended  that  the  evidence  does  not  sup- 
port the  verdict,  it  is  sufficient  to  say  that 
we  have  carefully  examined  the  record,  and 
that,  under  the  evidence  offered  by  plaintiff, 
no  other  conclusion  could  have  been  fairly 
reached  than  that  found  by  the  trial  court. 
In  this  connection,  there  is  some  argument 
in  brief  of  counsel  for  plaintiff  In  error  that 
the  court  erred  in  directing  verdict  for  $467. 
As  stated  above,  the  court  directed  a  verdict 
for  the  sum  of  $457,  while  the  judgment  in 
the  record  appears  to  have  been  rendered 
for  the  sum  of  $467.  There  Is  nothing  in 
the  record  or  assignments  of  error  presented 
to  this  court  that  would  indicate  that  this  dis- 
crepancy between  the  amount  of  the  directed 
verdict  and  the  amount  as  shown  in  the  Judg- 
ment was  ever  called  to  the  attention  of 
the  trial  court  nor  are  there  any  assign- 


ments of  error  presented  to  this  court  that 
would  properly  challenge  the  correctness 
of  the  amount  of  the  judgment  It  is  prob- 
able that  such  error  is  a  clerical  one.  In 
any  event  it  la  well  settled,  under  the  hold- 
ings of  this  court,  that  this  court  will  review 
only  such  alleged  errors  as  were  properly 
presented  to  the  lower  court  by  motion  for 
new  trial  or  otherwise.  Citizens'  State  Bank 
of  Ft.  Gibson  v.  Strahan,  165  Pac.  189; 
Frick-Ried  Supply  Co.  et  al.  v.  Hunter,  47 
Okl.  151,  148  Pac  83. 

[2]  Under  plaintiff  In  error's  second  as- 
signment it  is  argued  that  the  court  should 
have  submitted  the  cause  to  the  Jury  upon 
the  question  of  intent  to  receive  usurious  in- 
terest As  has  heretofore  been  observed,  the 
defendant  offered  no  testimony  in  its  behalf, 
and  the  testimony  on  behalf  of  defendant 
in  error  speciflcally  disclosed  that  the  cashier 
of  defendant  bank  had  advised  plaintiff  that 
he  wonld  be  charged  1  per  cent  per  month, 
and  that  a  lesser  rate  of  interest  could  not  be 
had.  It  was  further  in  evidence  that  such 
rate  was  charged  and  collected  by  defendant 
bank  and  paid  by  plaintiff.  Indorsements 
upon  the  notes  in  evidence  made  by  the  offi- 
cers and  agents  of  defendant  bank  corrobo- 
rated the  statements  of  plaintiff  as  to  the 
rates  charged  and  paid.  Aside  from  the  rule 
that  the  unlawful  intent  is  presumed  from 
the  fact  of  intentionally  doing  what  the  law 
forbids,  the  facts  being  undisputed,  the  only 
reasonable  conclusion  is  that  the  transactions 
were  usurious,  and  that  such  usurious  charges 
were  knowingly  and  intentionally  made. 

"Where  there  is  no  dispute  as  to  the  facts, 
the  question  of  whether  such  facts  constitute 
usury  is  a  question  of  law  to  be  determined  by 
the  court  •  *  *  If  a  usurious  intent  clearly 
appears  from  undisputed  evidence,  it  is  error 
to  submit  the  question  of  intent  to  the  jury." 
39  Cyc.  1057,  1058. 

In  Caddo  National  Bank  v.  Moore,  30  Okl. 
148, 120  Pac.  1003,  it  is  held: 

"Where  the  undisputed  facts  show  that  a 
bank  knowingly  charged  usurious  interest,  and 
the  only  possible  conclusion  to  be  derived  from 
the  evidence,  taken  as  a  whole,  is  that  the  trans- 
action is  usurious,  the  question  is  one  of  law 
for  the  court,  and  not  of  fact  for,  the  jury." 

The  further  contention  that  there  Is  not 
sufficient  evidence  to  show  that  the  sums 
alleged  to  be  usurious  were  paid  to  the  First 
National  Bank  of  Haskell  is  without  merit 
The  record  in  numerous  places  discloses  spe- 
cifically that  the  transactions  under  inquiry 
were  had  with  the  officers  of  the  First  Na- 
tional Bank  of  Haskell,  and  that  the  loans 
were  made  by  such  bank. 

Concluding  therefore  that  the  trial  court 
did  not  err  in  directing  a  verdict,  and  the 
record  disclosing  no  prejudicial  error,  the 
cause  is  affirmed  for  the  sum  of  $457. 

All  the  Justices  concur. 
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FOSTER  y.  WEST  FOB.  CO.  (No.  7486.) 
(Supreme  Court  of  Oklahoma.  Jan.  27,  1920.) 

(Syllabut  6y  the  Court.) 

%  Contracts  <&=>  23— Acceptance  must  be 
un  q u  alifie  d ,  or  include  such  an  accept- 
ANCE. 

To  constitute  a  binding  contract,  the  ac- 
ceptance must  be  absolute  and  unqualified,  or 
must  include  in  itself  an  acceptance  of  that 
character,  which  the  proposer  can  separate 
from  the  rest,  and  which  will  include  the  per- 
son accepting.  A  qualified  acceptance  is  a  new 
proposal.  " 

2.  Sat.es  <&=  22(4)— Offer  and  acceptance 
must  be  reasonably  construed  and  imma- 
terial variances  disregarded. 
An  offer  of  sale  of  personal  property  and 
its  acceptance  must  receive  a  reasonable  con- 
struction, and  the  proposer  is  bound  by  its  ac- 
ceptance in  that  sense.    Immaterial  variances 
between  the  offer  and  its  acceptance  will  be 
disregarded. 

5.  Contracts  <3=24— Reference  to  collat- 
eral MATTERS  IN  ACCEPTANCE  OR  REQUEST 
FOR,  OR  SUGGESTION  OF,  CHANGE  IN  TERMB 
DOES  NOT  AMOUNT  TO  A  REJECTION. 

The  mere  mention  in  a  letter  of  acceptance 
of  matters  upon  which  the  acceptance  of  the 
proposition  does  not  depend  does  not  prevent 
the  contract  from  being  completed.  Although 
an  acceptance  which  introduces  a  new  term  as 
part  of  the  proposed  contract  is  insufficient,  the 
mere  addition  to  the  acceptance  of  a  collateral 
or  immaterial  requisition,  not  warranted  by  the 
terms  of  the  offer,  does  not  prevent  the  con- 
tract from  being  completed,  and  although  a 
request  for  a  change  or  modification  of  a  pro- 
posed contract,  made  before  an  acceptance 
thereof,  amounts  to  a  rejection  of  it,  a  mere 
suggestion  that  one  ought  to  change  the  terms 
of  the  proposed  contract,  even  though  made 
before  the  acceptance  or  rejection,  does  not 
amount  to  a  rejection  of  the  offer. 

4.  Contracts  €=>24— Suggesting  a  modifi- 
cation Or  TERMS  IS  NOT  CONDITIONAL  AC- 
CEPTANCE. 

If  an  offer  is  accepted  as  made,  the  ac- 
ceptance is  not  conditional,  and  does  not  vary 
from  the  offer  because  of  a  suggestion  that  the 
terms  are  unfair,  or  the  expression  of  a  hope, 
or  suggestion,  that  the  offerer  will  modify  the 
terms. 

6.  Contracts  ®=»23— Acceptance  must  be 
absolute  and  final;  unqualified  ac- 
ceptance, expressing  dissatisfaction 
with  offer,  is  unconditional. 

The  assent  must  be  absolute  and  final.  The 
one  who  makes  an  offer  cannot  be  bound  by  a 
conditional  acceptance.  But  an  acceptance  is 
not  conditional  because  the  acceptor  expresses 
dissatisfaction  with  the  offer,  yet  nevertheless 
gives  his  unqualified  assent,  nor  because  he 
adds  immaterial  words  of  complaint.  So  long 
as  no  new  term  is  added  to  the  proposal,  and 
the  offer  is  not  varied  in  any  respect,  the  ac- 
ceptance is  unconditional  and  valid. 


«=»28— Construction  to  up- 
hold RATHER  THAN  TO  DEFEAT  AGREEMENT 
BT  CORRESPONDENCE. 

The  question  of  whether  a  contract  has 
been  entered  into  being  one  of  construction, 
in  determining  which  the  entire  correspondence 
must  be  looked  to,  and  if  a  bona  fide  intent  on 
both  sides  to  come  to  a  definite  agreement  is 
shown,  it  should  be  so  construed,  if  possible, 
as  to  constitute  an  agreement  rather  than  to 
defeat  one. 

7.  Sales  ®=>22  (4)— Correspondence  con- 
strued AS  UNQUALIFIED  ACCEPTANCE  OF 
OFFER. 

Correspondence  in  this  case  considered,  and 
held  to  amount  to  a  binding  contract,  and  an 
unqualified  acceptance  of  the  offer  between  the 
West  Publishing  Company  and  plaintiff  in  error. 

Error  from  County  Court,  Oklahoma  Coun- 
ty; John  W.  Hay  son,  Judge. 

Action  toy  the  West  Publishing  Company 
against  Ephralm  H.  Foster,  with  plea  of  set- 
off by  defendant  Judgment  for  plaintiff,  mo- 
tion for  new  trial  denied,  and  defendant 
brings  error.  Reversed  and  remanded,  with 
direction  to  grant  a  new  trial. 

Fred  Suits,  ef  Oklahoma  City,  for  plaintiff 
in  error. 

A.  J.  Taft,  of  Oklahoma  City,  for  defendant 
in  error. 

OWEN,  O.  J.  Foster  admitted  the  execu- 
tion of  the  note  sued  on,  but  pleaded  as  a 
set-off  a  contract  alleged  to  have  been  en- 
tered into  by  correspondence  with  the  West 
Publishing  Company,  under  the  terms  of 
which  the  parties  were  to  exchange  certain 
law  books.  The  difference  arose  over  some 
volumes  missing  from  the  books  shipped  by 
Foster  to  the  Publishing  Company.  In  a 
letter  dated  April  2,  1909,  the  Publishing 
Company  made  different  propositions  of  set- 
tlement, and  the  question  to  be  determined  is 
whether  Foster's  letter,  dated  April  8,  1909, 
to  the  Publishing  Company,  amounted  to  an 
acceptance  of  one  of  the  offers.  In  this  let- 
ter Foster,  after  reviewing  the  en.tlre  trans- 
action and  attempting  to  justify  bis  conduct, 
made  certain  suggestions  as  to  what  he 
thought  would  be  fair  and  equitable,  conclud- 
ing with  this  language: 

"This,  I  say,  would  be  my  idea  of  a  square 
deal;  but,  if  you  are  not  disposed  to  take  the 
same  view,  I  suppose  there  is  nothing  for  me 
to  do  but  accept  one  of  the  offers  contained 
in  your  letter  of  the  2d  instant,  and,  as  a 
choice  of  evils,  I  would  prefer  that  of  $188.45, 
and  the  books  you  now  have,  including  charges 
for  rebinding  and  freight,  for  99  volumes, 
Pacific  Reporter  Blue  Book  and  Digest." 

The  trial  court  took  the  view  that  this  did 
not  amount  to  an  acceptance  on  Foster's  part, 
and  rendered  judgment  for  the  amount  due 
according  to  the  terms  of  the  note. 

[1]  Section  916,  Rev.  Laws  1910,  provides: 
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"An  acceptance  mast  be  absolute  and  un- 
qualified, or  must  include  in  itself  an  acceptance 
of  that  character,  which  the  proposer  can  sepa- 
rate from  the  rest,  and  which  will  include  the 
person  accepting.  A  qualified  acceptance  is 
a  new  proposal." 

[2]  In  the  case  of  Bleecker  v.  Miller  et  al, 
40  Okl.  374, 138  Paa  809,  the  acceptance  was 
held  to  be  absolute  and  unqualified,  notwith- 
standing the  accepting  party  objected  to  cer- 
tain provisions  of  the  offer  and  expressed  the 
opinion  that  the  offerer  should  not  ask  such 
•conditions.  This  objection  and  request  was 
held  to  be  no  part  of  the  contract,  but  a 
favor  asked  of  the  seller,  to  be  granted  or 
withheld  at  his  option,  and  in  no  way  in 
validating  the  acceptance.  In  the  case-  of 
Kaw  City  Mill  k  Ele.  Co.  v.  Purcell  Mill  & 
Ele.  Co.,  19  Okl  857,  91  Pac.  1022,  It  was 
said: 

"As  offer  of  sale  of  personal  property  and 
its  acceptance  must  receive  a  reasonable  con- 
struction, and  the  proposer  is  bound  by  its  ac- 
ceptance in  that  sense.  Immaterial  variances 
between  the  offer  and  its  acceptance  will  be 
disregarded." 

[3, 4]'ln  6  R.  C.  L.  p.  609,  it  Is  said: 

"From  the  rule  that  the  acceptance  must  be 
unconditional  it  must  not  be  inferred  that  the 
mere  mention  in  a  letter  of  acceptance  of  mat- 
ters upon  which  the  acceptance  of  the  proposi- 
tion does  not  depend  prevents  the  contract  from 
being  completed.  There  is  authority  to  the 
effect  that,  though  an  acceptance  which  intro- 
duces a  new  term  as  part  of  the  proposed  con- 
tract is  insufficient,  the  mere  addition  to  the 
acceptance  of  a  collateral  or  immaterial  req- 
uisition not  warranted  by  the  terms  of  the 
offer  does  not  prevent  the  contract  from  being 
completed.  Although  a  request  for  a  change 
or  modification  of  a  proposed  contract  made 
before  an  acceptance  thereof  amounts  to  a  re- 
jection of  it,  a  mere  Inquiry  as  to  whether  one 
proposing  a  contract  will  alter  or  modify  its 
terms,  made  before  acceptance  or  rejection, 
does  not  amount  to  a  rejection.  •  •  • " 

In  9  Cyc  p.  269,  It  is  said: 

"If  an  offer  is  accepted  as  made,  the  accept- 
ance is  not  conditional,  and  does  not  vary  from 
the  offer  because  of  inquiries  whether  the 
offerer  will  change  his  terms,  or  as  to  future 
acts,  or  the  expression  of  a  hope  or  sugges- 
tion," etc. 

In  the  case  of  Brown  v.  Cairns,  63  Kan. 
693,  56  Pac  1033,  the  acceptance  was  held  to 
be  unqualified,  notwithstanding  the  letter 
concluded: 

"We  will  continue  to  do  our  best,  and,  if  we 
cannot  make  it,  I  am  sure  you  will  meet  us 
again,  as  we  don't  want  to  leave  the  place,  but 
don't  intend  to  get  in  the  hole." 

Justice  Smith,  in  delivering  the  opinion, 
said: 

"There  was  no  counter  proposition,  but  at 
best  a  mere  suggestion  of  assurance  by  the  les- 
sees that  their  landlords  would  again  exercise 


their  generosity,  and  remit  further  rent,  if  the 
former  failed  to  make  profit  out  of  their  ven- 
ture." 

[I]  In  section  37,  Elliott  on  Contracts,  It  is 
said: 

"The  assent  must  be  absolute  and  final.  The 
one  who  makes  an  offer  cannot  be  bound  by 
a  conditional  acceptance.  But  an  acceptance 
is  not  conditional  because  the  acceptor  ex- 
presses dissatisfaction  with  the  offer,  yet 
nevertheless  gives  his  unqualified  assent,  nor 
because  he  adds  immaterial  words." 

Again,  in  section  39,  the  same  author  says: 

"So  long  as  no  new  term  is  added  to  the 
proposal,  and  the  offer  is  not  varied  in  any 
respect,  the  acceptance  is  unconditional  and 
valid." 

In  the  case  of  Johnson  v.  Fed.  Union  Sure- 
ty Co.,  187  Mich.  454,  153  N.  W.  788,  the 
acceptance  was  held  to  be  complete,  although 
the  letter  reiterated  the  hope  that  defendant 
would  be  more  liberal  and  pay  a  larger  sum 
than  that  offered.  In  the  case  of  Eames  et 
al.  v.  Home  Ins.  Co.,  94  U.  S.  621,  24  L.  Ed. 
298,  the  expression,  "Six  per  cent  is  pretty 
heavy,  but  guess  we  will  have  to  stand  it," 
was  held  to  be  an  .acceptance  of  the  proposal. 

[6]  In  18  C.  J.  p.  298,  it  is  said: 

« *  •  *  fpj,e  quesyon  Df  whether  a  con- 
tract has  been  entered  into  being  one  of  con- 
struction, in  determining  which  the  entire  cor- 
respondence must  be  looked  to;  and,  if  a  bona 
fide  intent  on  both  sides  to  come  to  a  definite 
agreement  is  shown,  it  should  be  so  construed, 
if  possible,  as  to  constitute  an  agreement 
rather  than  to  defeat  one." 

{?]  A  reasonable  construction  of  the  entire 
correspondence  is  to  say  there  appears  a 
bona  fide  Intent  on  both  sides  to  come  to  a 
definite  agreement  Foster  was  grumbling 
about  the  conditions  Imposed,  and  expressed 
the  hope  that  the  Publishing  Company  would 
be  more  liberal,  but,  at  the  same  time,  in- 
tended to  accept  the  offer  to  which  he  refer- 
red; that  his  letter  amounted  to  an  absolute, 
unqualified,  and  unconditional  acceptance, 
such  acceptance  being  capable  of  separation 
from  the  remainder  of  the  letter  by  the 
plaintiff,  and  met  the  requirements  of  section 
916  of  our  statute,  supra. 
'  It  is  also  contended  that  the  acceptance  is 
not  binding,  for  the  reason  that  the  letter 
was  not  signed  with  Foster's  name,  but  with 
the  name  of  the  firm,  "Foster  &  Stephenson." 
Throughout  the  letter  the  singular  person, 
and  not  the  plural,  is  used,  and  evidently 
the  Publishing  Company  recognized  It  as 
Foster's  letter;  its  reply  was  to  him  person- 
ally, and  not  to  the  firm  of  Foster  &  Stephen- 
son. The  trial  court  found  from  the  evidence 
that  Foster  signed  the  letter.  Certainly,  in 
these  circumstances,  the  signature  was  bind- 
ing upon  Foster,  and  amounted  to  an  accept- 
ance by  him  of  the  offer  made  by  the  Publish- 
ing Company,  and  was  recognized  by  the 
Publishing  Company  as  his  communication. 
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The  cause  pending  on  rehearing,  the  opin- 
ion prepared  by  the  Commissioner,  and  Hied 
June  13,  1916,  will  be  withdrawn,  the  peti- 
tion for  rehearing  granted,  and  the  Judgment 
of  the  trial  court  reversed  and  remanded, 
with  direction  to  grant  the  motion  for  a  new 
trial  and  proceed  In  accordance  with  the 
views  herein  expressed. 

PITCHFORD,  McNEILL*  HIGGINS,  and 
BAILEY,  JJ.,  concur. 


BILLINGS  HOTEL  CO.  et  al.  v.  CITY  OF 
ENID  et  al.    (No.  7815.) 

(Supreme  Court  of  Oklahoma.   Jan.  27,  1920.) 

(Byllaln*  fty  the  Court.) 

1.  Prohibition  «=»3(1)  —  Remedy  wot  open 
when  obdinabt  legal  remedies  abe  avail- 
ABLE. 

Prohibition,  being  an  extraordinary  writ, 
cannot  be  resorted  to  when  the  ordinary  and 
usual  remedies  provided  by  law  are  available. 

2.  Appeal  and  ebbob  $=»71(3)— Allowance 
of  tehpobaby  injunction  18  reviewable 
before  final  judgment. 

An  order  of  the  district  court  or  a  judge 
thereof  in  chambers  allowing  a  temporary  in- 
junction may  be  reviewed  in  this  court  before 
final  judgment  in  the  case. 

Original  prohibition  by  the  Billings  Hotel 
Company  and  others  against  the  City  of 
Euid  and  others.   Writ  dismissed. 

John  F.  Curran  and  Hills  &  Manatt,  all  of 
Enid,  for  plaintiffs. 
Harry  O.  Glasser,  of  Enid,  for  defendants. 


McNEILL,  J.  This  was  an  original  pro- 
ceeding in  this  court  by  the  Billings  Hotel 
Company  and  others  against  the  city  of  Enid, 
on  relation  of  H.  O.  Glasser,  city  attorney, 
and  Ja8.  B.  Culllson,  judge  of  the  district 
court  of  Garfield  county,  to  prohibit  the  de- 
fendants from  proceeding  in  a  certain  case 
pending  in  the  district  court  of  Garfield 
county,  wherein  the  city  of  Enid,  on  relation 
of  H.  O.  Glasser,  city  attorney,  Is  plaintiff, 
and  the  Billings  Hotel  Company  and  others 
are  defendants.  The  petition  In  the  district 
court  alleges  the  defendants  are  operating  a 
"booze  joint"  In  said  Billings  Hotel,  and 
maintaining  a  nuisance  and  a  place  where 
liquor  is  bought  and  sold,  and  the  city 
prayed  for  an  Injunction  to  enjoin  the  de- 
fendants from  maintaining  said  nuisance. 

A  temporary  injunction  or  restraining  or- 
der was  issued  by  the  district  judge  on  No- 
vember 4,  1915.  The  hearing  on  the  same 
was  set  at  Cherokee  on  the  10th  day  of  No- 
vember, 1915.   The  defendants  on  November 


5th  filed  a  motion  to  dissolve  the  temporary 
injunction  or  restraining  order  upon  the  sole 
ground  that  the  city  had  no  authority  to 
prosecute  said  action,  which  motion  was 
overruled,  and  they  now  bring  this  proceed- 
ing to  prohibit  the  plaintiff  and  district  judge 
from  proceeding  with  said  case,  .for  the  rea- 
son the  plaintiff  has  no  right  to  maintain 
said  action,  but  that  said  action  can  only  be 
brought  on  relation  of  the  state  by  the  coun- 
ty attorney;  (2)  that  the  district  court  has 
no  right  to  hear  the  same  In  Cherokee  county. 

The  city  contends,  first,  that  the  court  has 
Jurisdiction  of  the  parties  and  subject-mat- 
ter, and  that  the  writ  of  prohibition  should 
not  issue  for  the  reason  the  defendants  have 
a  plain  and  adequate  remedy  at  law. 

The  district  court  of  Garfield  county  has 
jurisdiction  to  Issue  injunctions  and  restrain- 
ing orders  in  the 'class  of  cases  referred  to. 
The  district  court  of  Garfield  county  had 
jurisdiction  of  all  of  the  parties  In  the  case. 
The  petitioners  do  not  brief  the  question  of 
whether  piohlbltlon  Is  the  proper  remedy, 
except  to  cite  case  of  State  v.  Huston,  21 
Okl.  782,  97  Pac.  982,  but  brief  the  ques- 
tion of  whether  the  city  of  Enid,  by  virtue 
of  the  statute  and  Its  city  charter,  is  a  prop- 
er person  to  maintain  sold  suit 

[1]  The  rule  adopted  by  this  court  in  the 
case  of  Morrison  v.  Brown,  26  Okl.  201,  109 
Pac.  237,  is  as  follows: 

"Prohibition,  being  an  extraordinary  writ, 
cannot  be  resorted  to  when  the  ordinary  and 
usual  remedies  provided  by  law  are  available." 

The  restraining  order  or  temporary  in- 
junction in  this  case  was  issued  without  evi- 
dence as  provided  In  section  4869,  Revised 
Laws  1910.  Section  4878,  Revised  Laws 
1910,  provides  for  a  hearing  when  an  In- 
junction is  granted  without  notice,  and  upon 
said  hearing  an  appeal  will  lie  from  the  or- 
der of  the  court  to  this  court. 

[2]  In  the  case  of  Pioneer  Telephone  & 
Telegraph  Co.  v.  City  of  Bartlesvlge,  27  Okl. 
214,  111  Pac.  207,  the  court  said:  ~ 

"An  order  of  the  district  'court  or  a  judge 
thereof  at  chambers  allowing  a  temporary  in- 
junction may  be  reviewed  In  the  Supreme 
Court  before  final  judgment  in  the  case." 

"Prohibition  will  not  lie  where  an  inferior 
court  having  jurisdiction  of  both  the  subject- ' 
matter  and  the  parties,  making  an  erroneous 
application  of  the  law,  grants  an  injunction, 
an  appeal  lying  from  said  order  to  the  Supreme 
Court,  pending  which  such  order  may  be  su- 
perseded." 

This  court  in  the  case  of  State  v.  Huston, 
21  Okl.  782,  97  Pac.  982,  stated  as  follows: 

"Prohibition  is  the  proper  remedy  where  an 
inferior  court  assumes  to  exercise  judicial  pow- 
er not  granted  by  law,  or  is  attempting  to  make 
an  excessive  and  unauthorized  application  of 
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judicial  force  in  a  cause  otherwise  properly 
cognizable  by  it." 

This  court  in  the  case  of  State  ex  rel.  v. 
Brown,  24  Okl.  433, 103  Pac.  762,  in  referring 
to  the  quotation  from  the  case  of  State  y. 
Huston,  supra,  stated: 

"We  adhpre  to  the  rule  there  announced. 
But  it  is  not  a  question  in  tills  case  of  the  low- 
er court  exceeding  its  legitimate  powers,  but 
as  to  whether  or  not  it  commits  error  there- 
in in  passing  upon  the  sufficiency  of  what  *is 
made  to  appear'  relatire  to  such  disqualifica- 
tion. That  can  only  be  reviewed  by  appeal" 

This  court,  in  case  of  Morrison  v.  Brown, 
supra,  states  as  follows: 

"There  is  no  contention  that  the  court  be- 
low did  not  have  jurisdiction  to  issue  a  re- 
straining order  in  that  class  of  cases.  The  spe- 
cific ground  of  complaint  is  that  the  court 
made  its  order  too  broad  in  requiring  the  build- 
ing to  be  closed  up.  To  sustain  this  proposi- 
tion counsel  cites  Weaver  v.  Kuchler  et  al., 
17  Okl.  189,  87  Pac.  600;  'wherein  it  is  held 
that:  'Where  a  slaughterhouse  has  been  en- 
joined as  a  nuisance,  and  on  the  hearing  of  a 
motion  to  dissolve  the  evidence  shows  that  it 
is  not  a  nuisance  per  se,  and  that  it  can  be 
carried  on  so  as  net  to  constitute  a  nuisance, 
the  injunction  will  be  modified  so  as  to  permit 
its  usage  in  an  unobjectionable  manner.'  But 
it  must  be  remembered  that  this  proceeding  is 
not  here  on  appeal,  and  that  prohibition,  being 
an  extraordinary  writ,  cannot  be  resorted  to 
when  the  ordinary  and  usual  remedies  provid- 
ed by  law  are  available.  16  Enc.  of  P.  &  P. 
1130.  For  the  purpose  of  this  case,  it  may  be 
conceded  that  the  restraining  order  was  improv- 
idently  and  erroneously  issued,  and  ought  to 
be  modified,  and  prohibition  would  not  lie  for 
the  reason  that  section  5768,  Comp.  Laws  Okl. 
1900,  provides  the  defendant  with  an  effective 
remedy.'' 

Such  was  the  holding  of  this  court  In  the 
case  of  MacThwaite  Oil  &  Gas  Co.  v.  Bolen, 
187  Pac.  221,  not  yet  officially  reported,  de- 
cided December  23,  1919.  It  is  unnecessary 
for  us  to  decide  whether  the  city  of  Enid 
is  the  gfiper  party  plaintiff,  as  the  said 
question  can  be  determined  on  appeal. 

We  do  not  think  the  facts  in  this  case 
bring  the  case  within  the  rule  announced  in 
the  case  of  State  v.  Huston,  supra,  as  It 
does  not  appear  the  district  Judge  is  attempt- 
ing to  make  an  excessive  and  unauthorized 
application  of  judicial  force  In  a  cause  .oth- 
erwise properly  cognizable  by  It. 

It  is  next  contended  that  the  court  should 
be  enjoined  from  hearing  said  cause  at 
Cherokee  on  November  10,  1915.  The  order 
issued  by  the  district  court  on  November  5th, 
while  it  is  denominated  a  temporary  injunc- 
tion, is  in  force  and  effect  simply  a  tempo- 
rary restraining  order,  and  the  hearing  on 
the  10th  day  of  November,  1915,  was  on  the 
day  fixed  in  the  restraining  order  for  hear 
lng  upon  a  temporary  injunction.   There  is 


no  contention  that  the  case  was  to  be  tried 
finally  upon  its  merits  upon  said  date.  Tbls 
question  is  now  moot,  as  November  10,  1915, 
has  long  since  passed,  and  It  will  not  be  pre- 
sumed that  the  judge  will  attempt  to  try  the 
case  upon  its  merits  at  any  place  other  than 
in  the  proper  county. 

For  the  reasons  stated,  the  writ  of  prohibi- 
tion Is  dismissed. 

OWEN,  C.  J,  and  PITCHFORD,  HIQ- 
GINS,  and  BAILEY,  JJ.,  concur. 


FIRST  NAT.  BANK  OF  CUSHING  v.  AT- 
CHISON, T.  &  S.  F.  BY.  CO.  (DAVIS  & 
YOUNGER,  Intervener).   (No.  9461.) 

(Supreme  Court  of  Oklahoma.  Jan.  13,  1920.) 

(Syllabu*  hy  the  Court.) 

1.  Appeal  and  ebbob  «=»  1001,(1)— Finding 
on  evidence  seasonably  tending  to  sup- 
port it  not  be  disturbed. 

In  a  civil  action  triable  to  a  jury,  where 
there  is  competent  evidence  reasonably  tend- 
ing to  support  the  verdict  of  the  jury  and  no 
prejudicial  errors  of  law  are  shown  to  have 
occurred  in  the  trial  of  the  cause,  the  verdict 
and  finding  of  the  jury  will  not  be  disturbed  on 
appeal. 

2.  Pleading  €=>379— Failure  to  attach  an 
exhibit  not  within  pleader's  possession 
does  not  bender  it  inadmissible. 

The  failure  to  attach  an  exhibit,  when  or- 
dered by  the  court  so  to  do,  does  not  render 
such  exhibit  inadmissible  in  evidence,  when  by 
subsequent  pleadings  it  is  alleged  that  such 
exhibit  cannot  be  attached  for  the  reason  that 
the  same  is  not  within  the  possession  or  under 
the  control  of  the  pleader,  and  it  further  ap- 
pears from  the  evidence  that  such  allegations 
are  true,  and  that  no  injury  or  prejudice  has 
resulted  from  such  failure  to  so  attach  said 
exhibit 

3.  Chattel  mortgages  <8=>150  ( 1)— Notice 
chargeable  to  third  parties  after  fil- 
ING. 

After  the  due  filing  of  a  chattel  mortgage 
in  the  recording  office  as  provided  by  law, 
third  parties  are  charged  with  notice  of  the 
contents  thereof  to  the  same  extent  as  it  they 
had  actual  notice,  and  are  charged  with  notice 
of  anything  in  the  instrument  connected  with 
the  description  of  the  mortgaged  property 
which  suggests  inquiry  as  to  the  identity  of  - the 
property  intended  to  be  mortgaged,  and  which 
inquiry,  if  pursued,  would  lead  to  an  identifica- 
tion of  the  property. 

Error  from  District  Court,  Payne  County; 
John  P.  Hickam,  Judge. 

Action  by  the  First  National  Bank  of  Cush- 
lng,  Okl.,  against  the  Atchison,  Topeka  & 
Santa  Fe  Railway  Company,  with  interven- 
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tion  by  Davis  &  Younger,  a  copartnership. 
Judgment  for  intervener,  and  plaintiff  brings 
error.  Affirmed. 

See,  also,  177  Pac.  547. 

C.  C.  Suman,  of  Stillwater,  and  Mont  P. 
Hlghley,  of  Oklahoma  City,  for  plaintiff  In 
error. 

Johnston,  Robinson  Sc  Rice,  of  Perry,  for 
Intervener. 

BAILEY,  J.'  This  action  was  commenced 
In  the  district  court  of  Payne  county,  Okl., 
on'  the  24th  day  of  July,  1915,  by  plaintiff  In 
error  as  plaintiff  below,  against  the  Atchison, 
Topeka  &  Santa  Fe  Railway  Company,  a  cor- 
poration, defendant  In  error,  defendant  be- 
low, to  recover  possession  of  two  certain 
mules.  Thereafter,  on  the  25th  day  of  Au- 
gust, 1915,  Davis  Sc  Younger,  interveners, 
filed  their  petition  in  intervention.  The  par- 
ties will  be  hereafter  referred  to  as  they 
appeared  in  the  trial  court 

Plaintiff  predicates  Its  right  to  recover  the 
possession  of  said  mules  upon  a  certain  chat- 
tel mortgage  executed  to  it  by  one  John  Bell, 
on  the  8th  day  of  May,  1915,  and  in  which 
said  mortgage  there  is  described,  "One  black 
mare  mule,  7  years  old,  weight  1500  pounds, 
one  black  mare  mule,  8  years  old,  weight 
1400  pounds,"  together  with  other  property. 
The  facts  presented  by  the  record  are  briefly 
as  follows: 

After  executing  mortgage  on  the  8th  day 
of  May,  191B,  as  above  referred  to,  John  Bell, 
on  the  19th  day  of  June  1915,  committed  sui- 
cide, and  in  a  few  days  thereafter  the  mules 
in  controversy  were  taken  from  the  posses- 
sion of  the  Atchison,  Topeka  &  Santa  Fe 
Railway  Company,  while  under  consignment, 
with  other  property,  to-be  transported  to  the 
state  of  Texas.  The  manner  and  method  by 
which  the  mules  in  question  were  secured 
from  the  railway  company  is  not  clear  from 
the  record  before  us.  It  appears,  however, 
that  on  the  24th  day  of  July,  1915,  that  said 
mules  were  again  delivered  to  the  possession 
of  the  railway  company,  and  immediately 
thereafter  this  action  was  instituted,  and  the 
mules  taken  Into  his  possession  by  the  sheriff 
of  Payne  county,  and,  after  the  elapse  of  24 
hours,  delivered  to  plaintiff.  Davis  Sc  Young- 
er, interveners,  filed  their  petition,  wherein 
they  alleged  that  they  were  the  owners,  and 
entitled  to  the  immediate  possession  of  said 
mules,  and  that  the  mules  In  controversy 
were,  on  the  24th  day  of  September,  1914, 
mortgaged  by  one  R.  S.  McConkey  to  the 
Stillwater  National  Bank,,  of  Stillwater, 
Okl.,  and  thereafter  sold  by  the  said  Still- 
water National  Bank  to  W.  H.  Bodenhamer, 
and  purchased  for  the  said  interveners  by  the 
agents  of  said  interveners,  and  that  said 
mules  had  been  delivered  by  the  agents  of 
said  interveners,  to  the  Atchison,  Topeka  Sc 
Santa  Fe  Railway  Company,  and  that  the 
Bald  plaintiffs  unlawfully  retained  the  posses- 


sion of  said  property,  and  that  said  prop- 
erty was  reasonably  worth  $450.  Thereafter 
the  plaintiffs  moved  the  court  to  strike  the 
petition  of  Interveners,  "for  the  reason  that 
said  petition  of  intervention  does  not  state 
facts  sufficient  to  constitute  a  cause  of  inter- 
vention in  the  above-entitled  action."  Said 
motion  to  strike  was  overruled,  the  court  at 
the  same  time  directing  interveners  to  attach 
a  copy  of  the  mortgage  which  was  alleged  to 
have  been  executed  by  McConkey  to  the  Still- 
water National  Bank.  Thereafter  an  amend- 
ed petition  was  filed  by  interveners,  in  which 
amended  petition,  in  addition  to  the  allega- 
tions hereinabove  set  forth,  it  was  also  al- 


"That  said  mortgage  given  to  the  Stillwater 
National  Bank  was  by  said  bank  filed  of  record 
in  the  office  of  the  register  of  deeds  of  Payne 
county,  Okl.,  and  numbered  82400,  and  filed  and 
entered  in  the  chattel  mortgage  index,  In 
volume  9,  on  the  8th  day  of  October,  1914,  at 
2  o'clock  and  16  minutes  p.  m.,  in  said  register 
of  deeds  office." 

To  which  amended  petition  of  Intervention 
plaintiff  thereafter  filed  its  answer,  gener- 
ally and  specifically  denying  the  allegations 
therein,  not  Inconsistent  with,  the  allegations 
of  the  petition. 

The  railway  company  filed  its  unverified 
answer,  consisting  of  a  general  denial.  The 
cause  being  regularly  set  for  hearing,  a  jury 
was  demanded,  regularly  impaneled,  and  at 
the  beginning  of  the  trial  the  defendant  rail- 
way company,  by  Its  attorneys,  announced 
that  It  disclaimed  any  right,  title,  and  Inter- 
est in  and  to  the  property  in  controversy,  ex- 
cept such  right  as  it  may  have  by  reason  of 
the  property  having  been  delivered  to  it  for 
transportation.  A  verdict  was  returned  for 
the  Interveners,  and  from  judgment  thereon 
the  cause  is  appealed. 

[2]  The  contention  of  the  plaintiff  as  stated 
in  the  pleadings  may  be  summarized  as 
folows:  That  the  mules  In  controversy  were 
the  mules  of  John  Bell,  deceased,  and  that  the 
description  contained  in  plaintiff's  mortgage 
was  a  sufficient  and  accurate  description  of 
such  property,  and  that,  If  such  mules  had 
ever  been  mortgaged  to  the  Stillwater  Nation- 
al Bank,  no  mortgage  of  record,  and  executed 
to  said  bank  by  said  McConkey,  furnished 
any  sufficient  description  of  the  property  In 
controversy,  and  that  said  plaintiff,  by  its 
agents  and  representatives,  were  without  any 
knowledge  or  legal  notice  of  any  claim  held 
by  the  Stillwater  National  Bank.  While  by 
the  Interveners  it  is  contended  that  the  mules 
In  controversy  were  sufficiently  and  specific- 
ally described  in  the  mortgage  held  by  the 
Stillwater  National  Bank,  and  that  said  prop- 
erty, under  the  terms  and  conditions  of  said 
mortgage,  had  been  sold  to  Interveners'  ven- 
dors ;  that  the  deceased,  John  Bell,  was  never 
the  owner  of  said  property;  and,  even  If 
plaintiff  bank  had  accepted  a  mortgage  upon 
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said  property,  that  said  mortgagor  took  said 
mortgage  Impressed  with  notice  of  a  valid 
and  prior  mortgage  held  by  the  Stillwater 
National  Bank.  It  Is  contended  by  plaintiffs 
that  the  trial  court  erred  In  permitting  inter- 
veners to  Introduce  in  evidence  the  mortgage 
given  to  the  Stillwater  National  Bank  by 
McConkey,  for  the  reason  that  the  court  by 
the  order  hereinabove  referred  to  had  ordered 
and  directed  the  interveners  to  attach  a  copy 
of  said  mortgage,  and  that  said  Interveners 
had  failed  and  refused  to  attach  the  same  to 
their  pleadings.  It  will  be  noted,  however, 
that  Interveners  did  file  an  amended  petition 
in  intervention,  In  which  it  was  alleged  that 
said  mortgage  could  not  be  attached  for  the 
reasons  therein  shown,  and  it  appears  from 
the  evidence  in  the  case  that  the  original  mort- 
gage had  been  withdrawn  from  file  and  passed 
into  the  possession  of  parties  whose  where- 
abouts were  unknown  until  the  day  previous 
to  the  trial.  Aside  from  this,  the  record  does 
not  disclose  that  plaintiff  was  In  any  wise 
misled  or  prejudiced  by  reason  of  a  failure  to 
so  attach  said  exhibit;  but,  upon  the  contra- 
ry, the  record  affirmatively  shows  that  plain- 
tiff was  fully  advised  and  apprised  of  the 
claim  of  interveners,  by  reason  of  the  exist- 
ence of  such  mortgage  and  the  property  there- 
in described. 

It  is  next  contended  that  the  court  erred 
in  allowing  interveners  to  exercise  certain 
peremptory  challenges  to  the  Jury.  It  is  suffi- 
cient to  say,  however,  that  an  examination 
of  the  record  discloses  nothing  with  reference 
to  such  proceedings. 

[3]  Plaintiff  further  complains  of  the  in- 
struction given  by  the  court,  wherein  the 
court  Instructed  the  Jury  as  follows: 

"You  are  instructed  that  after  the  due  filing 
of  a  -chattel  mortgage  in  the  recording  office  as 
provided  by  law,  third  parties  are  charged  with 
notice  of  the  contents  thereof  to  the  same  ex- 
tent as  if  they  had  actual  notice,  and  are 
charged  with  notice  of  anything  in  the  instru- 
ment connected  -with  the  description  of  the 
mortgaged  property  which  suggests  inquiry  as 
to  the  identity  of  the  property  intended  to  be 
mortgaged,  and  which  inquiry,  if  pursued,  would 
lead  to  an  identification  of  the  property." 

The  instruction  given  is  the  identical  lan- 
guage of  the  rule  announced  in  First  Nation- 
al Bank  of  Washington  v.  Haines,  No.  8440, 
185  Pac.  441,  not  yet  officially  reported,  and 
is  supported  by  numerous  decisions  of  this 
court.  Smith  et  al.  v.  Lafayette  &  Bro.,  29 
OkL  671,  119  Pac.  979;  First  National  Bank 


of  Bristow  v.  Rogers,  24  Okl.  357,  103  Pac. 
582;  Hoblitt  et  al.  v.  Farmers'  State  Bank  of 
Tuttle,  54  Okl.  516,  153  Pac.  1154. 

Regarding  the  other  assignments  of  error, 
as  they  relate  to  the  instructions  given,  we 
have  carefully  examined  all  of  said  Instruc- 
tions; and,  while  technical  objections  may  be 
found  to  said  instructions,  section  6005, 
R.  L.  1910,  provides  "that  no  Judgment  shall 
be  set  aside  or  new  trial  granted  •  *  * 
on  the  ground  of  misdirection  of  the  Jury, 

•  *   •   unless,  in  the  opinion  of  the  court, 

•  •  *  after  an  examination  of  the  entire 
record,  it  appears  that  the  error  *  *  • 
has  probably  resulted  in  a  miscarriage  of  jus- 
tice, or  constitutes  a  substantial  violation  of 
a  constitutional  or  statutory  right,"  and  a 
careful  reading  of  the  entire  record  in  this 
case  convinces  us  that  the  evidence  Is  entirely 
sufficient  to  support  the  conclusion  that  the 
property  in  controversy  answers  the  descrip- 
tion of  the  property  as  given  in  the  mortgage 
held  by  the  First  National  Bank  of  Still- 
water; and,  In  view  of  the  evidence  that 
the  First  National  Bank  of  Cushing,  through 
its  employes,  was  aware  of  the  fact  that  Bell 
claimed  to  have  purchased  the  property  mort- 
gaged to  plaintiff  from  McConkey,  the  de- 
scription in  the  mortgage  held  by  the  First 
National  Bank  of  Stillwater  was  certainly 
sufficient  to  put  plaintiff  upon  inquiry. 

[1]  It  has  frequently  been  held  by  this 
court  that  in  a  civil  action,  triable  to  a  jury, 
when  there  Is  competent  evidence  reasonably 
tending  to  support  the  verdict  of  the  Jury,  and 
no  prejudicial  errors  of  law  are  shown  in  the 
instruction  of  the  court,  or  In  rulings  of  law 
questions  presented  during  the  trial,  the  ver- 
dict and  finding  of  the  jury  will  not  be  dis- 
turbed on  appeal.  National  Lumber  Co.  v. 
Elred,  No.  7491,  *  not  yet  officially  reported ; 
Iowa  National  Bank  v.  Citizens'  National 
Bank  of  Woodsocket,  R  I.,  172  Pac.  924; 
First  National  Bank  v.  Jenkins,  166  Pac. 
690;  Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Brown, 
55  Okl.  173,  154  Pac.  1161;  Critser  v.  Steeley, 
162  Pac.  794. 

The  appeal  in  this  cause,  in  so  far  as  the 
same  affects  the  Atchison,  Topeka  &  Santa 
Fe  Railway  Company,  has  been  heretofore 
dismissed,  and  after  consideration  of  the 
case,  and  finding  no  reversible  error  in  the 
record,  the  judgment  Is  affirmed. 

RAINEY,  V.  O.  J.,  and  KANE,  JOHNSON, 
PITCHFORD,  McNEILL,  and  HIGGINS, 
JJ.,  concur. 

1 186  Pac.  470. 
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McCRAY  t.  MILLER  et  aL 
BLAND  v.  BLAND  et  aL 
(No.  10291.) 
(Supreme  Court  of  Oklahoma.   Jan.  20,  1920.) 

.  (SyUabut  6y  tfcfl  Court.) 
jL  Con STrruTioN  al  law  <&=116,  251— Oveb- 

BUL1NO  OF  DECISION  BENDEBED  AFTER  EX- 
ECUTION OF  OIL  AND  OAS  LEASE  DID  NOT  DE- 
PRIVE PASTIES  TO  THE  LEASE  OF  DDE  PBOCESS 
OF  LAW,  OB  IMPAIR  THE  OBLIGATION  OF  CON- 
TRACT. 

Defendants  in  error  obtained  an  oil  and  gas 
lease  on  a  tract  of  land  prior  to  the  rendition 
of  the  opinion  of  Brown  v.  Wilson,  68  OkL 
392,  160  Pac.  94,  L.  R.  A.  1917B,  1184,  which 
case  was  thereafter  overruled  by  an  opinion  of 
this  court  in  the  case  of  Rich  v.  Doneghey,  177 
Pac.  86,  3  A.  L.  R.  352,  held,  the  overruling  of 
the  case  of  Brown  v.  Wilson  did  not  deprive 
the  defendants  in  error  of  any  of  their  property 
rights  without  due  process  of  law,  nor  did  the 
same  impair  any  of  their  rights  under  and  by 
virtue  of  their  oil  and  gas  lease,  in  violation 
or  section  1,  article  14,  and  section  10,  article 

1,  of  the  Constitution  of  the  United  States. 

2.  Coubts  <g=>93(l)— Rule  of  stabe  decisis 

HELD  NOT  TO  APPLY. 

Under  the  facts  and  pleadings  in  this  case, 
the  rule  of  stare  decisis  has  no  application. 

8.  Constitutional  law  «=>il6— Change  in 
judicial  decision  will  not  amount  to  an 
impairment  of  the  obligation  of  a  con- 
tract. 

It  is  well  settled  that  an  impairment  of  the 
obligation  of  a  contract,  within  the  meaning  of 
the  federal  Constitution,  must  be  by  subsequent 
legislation,  and  no  mere  change  in  judicial  de- 
cisions will  amount  to  such  deprivation. 

Appeal  from  District  Court,  Creek  County ; 
Mark  L.  Bozarth,  Judge. 

On  application  to  file  second  petition  for 
rehearing.  Application  denied. 
For  former  opinion,  see  184  Pat  781. 

Stuart,  Cruce  &  Riddle  and  O'Meara,  Bush 
ft  Moss,  all  of  Tulsa,  for  plaintiffs  In  error. 

W.  H.  Kornegay,  of  Vinita,  Owen 
Owen  and  Blddison  &  Gore,  all  of  Tulsa,  and 
Cottlngham  &  Hays,  of  Oklahoma  City,  for 
defendants  in  error. 

McNEILL,  J.  [I]  On  the  application  to  file 
a  second  petition  for  rehearing,  the  defend- 
ants In  error  contend  the  court  overlooked  one 
question  raised  by  their  brief,  which  is  de- 
cisive of  the  case  at  bar,  and  was  not  passed 
upon  in  the  opinion  of  the  court.  This  ques- 
tion is  stated  as  follows: 

"The  decision  of  this  court,  applying  to  the 
rights  of  the  parties  hereto  the  rule  of  law  an- 
nounced by  this  court  in  the  case  of  Rich  v. 
Doneghey,  177  Pac.  86  [3  A,  L.  R.  352],  and 
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refusing  to  apply  the  principle  or  rule  of  law 
laid  down  in  Brown  v.  Wilson,  58  Okl.  392  [160 
Pac.  94,  L.  R.  A.  1917B,  1184],  wherein  it  was 
held  that  a  'surrender  clause,'  oil  and  gas  lease 
is  a  nudum  pactum,  and  conveys  no  rights,  ei- 
ther to  the  lessor  or  lessee,  enforced  as  against 
the  other,  other  than  the  right  to  drill  a  well 
within  the  primary  period  of  such  a  lease, 
results  in  depriving  the  defendants  in  error 
of  their  property  without  due  process  of  law, 
and  impairs  their  rights  under  the  oil  and  gas 
leases  from  Fern  Bland,  taken  by  them  while 
the  principle  announced  in  Brown  v.  Wilson, 
supra, ,  was  in  force  in  this  state,  in  violation 
of  section  1,  article  14,  and  section  10,  article 
1,  of  the  Constitution  of  the  United  States, 
and  further  violates  the  doctrine  of  stare  decisis, 
recognized  and  applied  by  this  court  in  its 
former  decisions." 


The  opinion  omitted  to  pass  on  said  ques- 
tion, and  we  will  now  consider  the  same,  up- 
on this  application.  We  do  not  think  the 
defendants  in  error  bring  themselves  within 
the  rule  above  announced. 

The  facts  are  that  on  November  18,  1915, 
Owen  Bland  executed  an  oil  and  gas  lease 
on  160  acres  of  land  to  Simmons  for  a  term 
of  five  years.  The  lease  provided  the  lessee 
was  to  complete  a  well  within  12  months  or 
pay  a  certain  annual  rental.  January  6, 
1916,  Owen  Bland  deeded  80  acres  of  said 
land  to  Helen  Fern  Bland.    November  15, 

1916,  the  Simmons  lease  was  assigned,  and 
thereafter  by  different  assignments  became 
the  property  of  W.  S.  McCray  et  al.  Between 
November  15,  1916,  and  November  18,  1916, 
Helen  Fern  Bland  accepted  $80  as  the  rental 
on  her  80  acres  to  cover  the  rental  period 
from  November  18,  1916,  to  November  18, 

1917.  January  10,  1916,  Helen  Fern  Bland 
executed  an  oil  and  gas  lease  to  Ambrose  Mil- 
ler, who  assigned  a  certain  portion  of  the 
same  to  the  other  defendants  in  error.  No- 
vember 9,  1916,  a  second  oil  and  gas  lease 
was  executed  by  Helen  Fern  Bland  to  Am- 
brose Miller.  All  of  the  oil  and  gas  leases 
were  filed  for  record  immediately,  or  within 
a  very  short  time  after  their  execution.  The 
answer  of  defendants,  contains  the  following 
statement: 

"That  these  defendants  and  the  said  W.  N. 
Sill  are  such  owners  of  a  certain  oil  and  gas 
lease  dated  January  10, 1916,  executed  by  Helen 
Fern  Bland  to  Ambrose  Miller,  •  •  •  and 
under  and  by  virtue'  of  a  subsequent  lease  be- 
tween the  same  parties  dated  November  9,  1916, 
*  *  *  made  to  cure  a  clerical  defect  in  the 
first  lease  aforesaid." 

And  also  the  further  statement: 

"That  Helen  Bland,  at  the  time  of  accepting 
the  deed  from  Owen  Bland,  *  *  *  had  no 
knowledge  of  the  existence  of  the  lease  relied 
upon  by  the  plaintiff,  and  the  said  Helen  Bland, 
after  becoming  aware  of  the  existence  of  said 
lease,  repudiated  said  leases,  and  declared  them 
void,  and  still  repudiates  and  declares  them  void. 


€=>For  other  cases  see  same  topic  and  KEY- NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
186  P.-69 


Digitized  by 


Google 


1090 


186  PACIFIC  REPORTER 


(OkX 


•  *  •  That  at  the  time  of  taking  said  lease 
in  January,  1916,  none  of  the  defendants  were 
aware  of  the  existence  of  the  lease  relied  upon 
by  plaintiffs,  and  that  said  lease  of  January  10, 
1916,  was  supported  by  valuable  consideration 
from  Ambrose  Miller  to  the  defendant  Helen 
Fern  Bland." 

The  defendants  in  error  in  their  answer 
In  the  trial  court  claim  title  by  reason  of  the 
lease  executed  to  them  January  10, 1916,  and 
assert  there  was  a  valuable  consideration 
paid  for  said  lease,  and  that  the  lease  dated 
November  9, 1916,  was  taken  only  for  the  pur- 
pose of  curing  a  clerical  defect  in  the  lease 
dated  January  10,  1916.  This  being  true,  we 
are  unable  to  see  how  the  defendants  in  er- 
ror could  claim  they  obtained  their  lease,  re- 
lying upon  the  rule  of  law  or  principle  an- 
nounced in  the  case  of  Brown  v.  Wilson,  su- 
pra, or  how  the  overruling  of  that  case  would 
Impair  any  of  their  rights  obtained  in  their 
lease  contract  dated  January  10,  1916,  for 
the  reason  the  opinion  in  the  case  of  Brown 
v.  Wilson  was  not  rendered  until  January  11, 
1916,  or  one  day  after  the  defendants  acquir- 
ed their  lease.  The  opinion  in  the  Brown  v. 
Wilson  Case  did  not  become  final  until  Octo- 
ber 10,  1916,  so  the  rule  of  law  contended  for 
by  the  defendants  In  error,  even  if  correct, 
has  no  application  to  their  case,  for  the  reason 
their  lease  was  obtained  prior  to  the  time 
the  principle  announced  in  the  Brown  v. 
Wilson  Case  was  In  force  In  this  state. 

While  counsel  for  defendants  In  error 
argue  that  the  lease  dated  November  9,  1916, 
brought  them  within  the  rule,  their  answer 
and  their  pleadings  allege  that  this  lease  was 
taken  only  for  the  purpose  of  curing  a  cleri- 
cal error  In  the  first  lease  and  the  considera- 
tion was  paid  for  the  first  lease.  Counsel 
also  suggests  that  the  case  of  Brown  v.  Wil- 
son was  cited  with  approval  by  this  court  in 
the  case  of  Warner  v.  Page,  59  Okl.  259,  156 
Pac.  264,  but  if  they  rely  upon  that  case,  they 
have  taken  their  lease  in  direct  violation  of 
the  rule  and  principle  announced  in  that  case, 
as  the  court  therein  said: 

"Where  a  lease  for  oil  and  gas  provides,  among 
other  things,  that  the  leasee  shall  begin  opera- 
tions within  six  months,  and,  upon  failure  to  do 
so,  shall  -pay  annually  {600  into  a  certain 
bank,  or  to  the  lessor  direct,  and  that  failure 
to  commence  operations  or  to  pay  shall  render 
the  lease  null  and  void,  held,  that  such  lease 
was  a  mere  option,  preventing  the  lessor,  after 
receiving  the  delay  money,  from  leasing  to  an- 
other for  the  period  of  one  year  from  the  date 
of  such  payment." 

The  Simmons  lease,  or  the  one  on  which 
plaintiffs  in  error  rely,  was  the  prior  lease  on 
the  premises,  and  was  executed  by  Owen 
Bland  on  November  18,  1915,  tor  a  term  of 
five  years,  and  contained  the  provision: 

"That  the  lessee  agrees  to  complete  a  well  on 
said  premises  or  pay  an  annual  rental,"  etc. 


Then  according  to  the  lease  and  even  under 
the  decision  of  Brown  v.  Wilson,  the  plaintiffs 
in  error's  lease  would  not  be  nudum  pactum, 
until  November  18,  1916,  and  under  the 
rule  announced  in  the  case  of  Warner  v. 
Page,  supra,  the  lessor  or  his  assigns  were 
prevented  from  leasing  to  another  for  a 
period  of  one  year  from  the  date  of  the  lease, 
or  until  November  18, 1916.  That  being  true, 
defendant's  lease  was  taken  in  direct  viola- 
tion of  the  rule  and  principle  announced  in 
the  case  of  Warner  v.  Page,  upon  which  they 
rely. 

[2,  3]  As  to  the  doctrine  of  stare  decisis, 
we  think  It  has  no  application  to  the  case  at 
bar.  While  the  rule  of  stare  decisis  might 
have  been  argued  with  force  in  the  Rich  v. 
Doneghey  Case,  supra,  which  overruled  fte 
Brown  v.  Wilson  Case,  supra,  yet  after  that 
case  has  been  overruled  it  has  no  application 
In  this  case.  This  court,  in  the  case  of  In- 
man  v.  Sherrlll,  29  Okl.  100,  116  Pac.  426, 
speaking  through  Justice  Kane,  said : 

"Where  a  series  of  decisions  of  a  court  of  last 
resort  have  been  accepted  and  acted  upon  as 
the  proper  interpretation  of  the  law  for  a  long 
time,  courts  are  slow  to  interfere  with  princi- 
ples announced  in  the  former  decisions,  and 
often  uphold  them,  even  though  they  would  de- 
cide otherwise  were  the  question  a  new  one." 

The  defendants  in  error  in  our  Judgment 
can  claim  no  right  under  th,e  rule  of  stare 
decisis,  for  the  reason  their  answer  admits 
they  obtained  their  property  rights  in  their 
lease,  if  any,  prior  to  the  time  the  rule  or 
principle  was  announced  in  the  Brown  v. 
Wilson  Case,  supra. 

The  second  contention  of  defendants  In 
error  is  stated  as  follows : 

"Independent  of  any  statutory  provision, 
where  a  contract  has  been  interpreted  by  the 
highest  court  of  a  state  and  the  obligation  and 
rights  of  parties  thereunder  determined,  the 
rights  of  any  person  purchasing  similar  con- 
tracts subsequent  to  the  decision  of  the  court, 
interpreting  the  same,  cannot  be  impaired  by  a 
subsequent  decision  of  the  court" 

-  This  we  do  not  think  Is  the  correct  state- 
ment of  the  law.  The  rule,  as  announced  In 
6  Ruling  Case  Law,  324,  is  as  follows :  - 

"In  accordance  with  the  rule  stated  in  the 
preceding  paragraph,  the  decisions  of  the  state 
courts  are  not  'laws'  within  the  prohibition 
against  the  impairment  of  the  obligation  of  con- 
tracts, and  therefore  the  Supreme  Court  of  the 
United  States  has  no  jurisdiction  to  review 
a  judgment  of  a  state  court,  on  the  ground  that 
the  obligation  of  a  contract  has  been  impaired, 
unless  some  legislative  act  of  the  state  has  been 
upheld  by  the  judgment  sought  to  be  reviewed. 
For  the  same  reason,  a  decision  by  the  holding 
unconstitutional  a  statute  held  to  be  constitu- 
tional by  such  decision  does  not  impair  the 
obligation  of  a  contract  entered  into  before  the 
latter  decision  was  rendered.  There  is  no  vest- 
ed right  in  the  decisions  of  a  court,  and  a 
change  of  decisions  of  a  state  court  does  not 
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constitute  the  passing  of  a  law,  although  the 
effect  of  such  chance  is  to  impair  the  validity 
of  a  contract  made  in  reliance  on  prior  deci- 
sions." 

12  Corpus  Juris,  900,  states  as  follows: 

"The  prohibition  of  the  contract  clause  of  the 
Constitution  is  directed  at  legislative,  not  judi- 
cial, action.  Acting,  however,  under  a  contrary 
impression,  induced  principally  by  misinterpre- 
tation of  a  dictum  of  Chief  Justice  Taney,  some 
courts  have  held,  in  general  terms,  that  the 
clause  is  violated  by  a  judicial  decision  which 
overrules  previous  decisions,  and  thereby  im- 
pairs the  obligation  of  a  contract  under  the  law 
as  construed  when  it  was  made.  But  it  is  now 
definitely  and  authoritatively  settled  that  the 
contract  provision  of  the  Constitution  does  not 
apply  to  the  decision  of  a  state  court,  where 
such  decision  is  not  based  on  a  constitutional  or 
statutory  provision.  The  mere  fact  that  the 
decision  of  the  state  court  is  against  the  validity 
of  a  contract  either  in  whole  or  in  part  does 
not,  of  itself,  present  a  question  under  the  con- 
tract clause,  nor  give  the  federal  courts  juris- 
diction to  review  the  decision,  and  this  rule  ap- 
plies even  where  the  decision  of  the  state  court 
complained  of  changes  a  rule  of  the  common  law 
which,  by  virtue  of  previous  judicial  decisions, 
was  established  and  in  force  when  the  contract 
was  made." 

Black's  Constitutional  Law  (3d  Ed.)  722, 
states  as  follows : 

"The  obligation  of  the  contract  must  have 
been  impaired  by  some  law,  that  is,  some  con- 
stitutional provision  or  statute;  but  a  decision 
of  a  court  is  not  a  'law,'  and  a  change  of  judi- 
cial decisions  is  not  obnoxious  to  this  constitu- 
tional prohibition,  though  it  may  invalidate  con- 
tracts previously  sustained." 

The  Supreme  Court  of  the  United  States,  in 
the  case  of  Cleveland  &  Pittsburg  By.  v.  City 
of  Cleveland,  Ohio,  235  U.  S.  50,  35  Sup.  Ct 
21,  59  L.  Ed.  127,  stated  as  follows : 

"It  is  equally  well  settled  that  an  Impairment 
of  the  obligation  of  the  contract,  within  the 
meaning  of  the  federal  Constitution,  muBt  be 
by  subsequent  legislation,  and  no  mere  change 
in  judicial  decision  will  amount  to  such  dep- 
rivation. Boss  v.  Oregon,  227  U.  S.  150,  161 
[57  L.  Ed.  458,  463,  33  Sup.  Ct  Bep.  220,  Ann. 
Cas.  1914C,  224] ;  Moore-Mansfield  Constr.  Co. 
v.  Electrical  Installation  Co.,  234  U.  S.  619,  624 
[58  L.  Ed.  1603,  1505,  34  Sup.  Ct.  Bep.  941]." 

The  Supreme  Court  of  the  United  States, 
In  the  case  of  Cross  Lake  Shooting  &  Flsh- 
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tag  Club  v.  State  of  Louisiana,  224  U.  S.  632, 
32  Sup.  Ct  577,  56  L.  Ed.  924,  stated: 

"But  if  there  be  no  such  law,  or  if  no  effect 
be  given  to  it  by  the  state  court  we  cannot  take 
jurisdiction,  no  matter  how  earnestly  it  may 
be  insisted  that  that  court  erred  in  its  conclu- 
sion respecting  the  validity  or  effect  of  the  con- 
tract ;  and  this  is  true  even  where  it  is  asserted, 
as  it  is  here,  that  the  judgment  is  not  in  accord 
with  prior  decisions  on  the  faith  of  which  the 
rights  in  question  were  acquired." 

To  the  same  effect  is  the  case  of  Central 
Land  Co.  v.  Laidley,  159  U.  S.  103,  16  Sup. 
Ct  80,  40  L.  Ed.  91.  The  defendants  in  error 
relied  upon  the  case  of  Muhlker  v.  N.  T.  & 
H.  B.  Co.,  197  U.  S.  644,  25  Sup.  Ct  522,  49 
L.  Ed.  872;  Sauer  v.  N.  Y.,  206  U.  S.  536, 
27  Sup.  Ct.  686,  51  L  Ed.  1176.  But  these 
cases  are  based  upon  a  legislative  enactment 
and  the  question  determined  by  the  Supreme 
Court  of  the  United  States  was  the  power  of 
the  Legislature  to  impair  a  contract  These 
cases  are  distinguished  in  the  case  of  Crig- 
ler  v.  Shepler,  79  Kan.  834,  101  Pac.  619,  23 
L.  B.  A.  (N.  S.)  600,  the  court  there  stated  the 
rule  as  follows: 

"A  person  who  is  not  a  party  or  privy  in  an 
action  cannot  have  a  vested  right  in  an  errone- 
ous decision  made  therein." 

And  under  the  note  in  23  L.  B.  A.  (N.  S.) 
502,  the  Laidley,  and  Muhlker  and  Sauer 
Cases  are  distinguished,  but  since  said  note 
was  written  distinguishing  said  case,  the 
Supreme  Court  of  the  United  States,  in  the 
later  decisions  of  Cleveland  &  Pittsburg  By. 
Co.  v.  Cleveland  and  Cross  Lake  Shooting  & 
Fishing  Club  v.  Louisiana,  supra,  have  ad- 
hered to  the  rule  announced  in  the  Laidley 
Case. 

Although  defendants  in  error  In  their  brief 
suggest  that  while  the  Brown  v.  Wilson  Case 
did  not  construe  any  statute,  It  had  the  ef- 
fect of  construing  section  911  and  926,  Bev. 
Laws  1910,  yet  with  this  we  cannot  agree,  as 
the  opinion  neither  in  the  Wilson  Case  nor 
the  Rich  v.  Doneghey  Case  refer  to  said  sec- 
tions of  the  statute,  nor  in  our  judgment  have 
they  any  application  to  the  same. 

For  the  reasons  stated,  the  application  to 
file  a  second  petition  for  rehearing  is  denied. 

OWEN,  C.  J.,  and  BAINEY,  KANE,  and 
JOHNSON,  JJ.,  concur. 
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CHICAGO,  R.  I.  &  P.  Rx".  CO.  v.  OWENS. 
(No.  8889.) 

(Supreme  Court  of  Oklahoma.  Jan.  20,  1920.) 

(Byllabui  by  «fce  Court.) 

1.  Evidence  <8=>118,  126(2)— Admissibility 
or  evidence  as  past  of  beb  gestae  ques- 
tion fob  the  court. 

The  question  of  admissibility  of  statements 
an  part  of  the  res  gestae  should  in  a  great  meas- 
ure be  left  to  the  determination  of  the  trial 
court.  Held,  under  the  facts  in  the  above - 
entitled  case,  the  evidence  was  admissible. 

2.  Appeal  and  ebbob  <8=>1052(5)— Ebbob  in 
admission  of  evidence  that  brakeman'b 
widow  wab  working  and  that  heb  chil- 
dren webb  in  an  orphanage  not  preju- 
dicial to  defendant  in  view  of  verdict. 

The  court  permitted  plaintiff  to  testify  that 
she  was  working;  in  a  restaurant  at  $7  per 
week  and  that  her  children  were  in  an  or- 
phanage. There  is  no  complaint  made  that  the 
verdict  is  excessive.  Held,  although  error, 
from  an  examination  of  the  record  the  rights 
of  the  defendant  were  not  prejudiced  thereby. 

8.  Death  <s=»83— Compensation  for  pecun- 
iary LOBB  AND  FOR  CONSCIOUS  PAIN  AND 
BUFFERING  OF  DECEASED  RECOVERABLE  UN- 
DEB  fedebal  Employers'  Liability  Act. 
Under  the  federal  Employers'  Liability  Act 
(U.  S.  Comp.  St.  U  8657-8665),  the  principal 
representative  of  the  deceased  employe  on  the 
part  of  a  designated  beneficiary,  in  a  proper 
case,  may  recover  such  damages  as  will  com- 
pensate them  for  their  pecuniary  loss,  and  also 
such  damages  as  will  be  reasonably  compensa- 
tory for  the  conscious  pain  and  suffering  of 
deceased  between  the  time  of  the  injury  and 
his  death. 

4.  Death  q3=»52— 'Petition  under  federal 
Employers'  Liability  Act  insufficient 
to  show  conscious  pain  between  injuby 
and  death. 

The  petition  In  the  above-entitled  case 
failed  to  allege  that  the  plaintiff  ever  recovered 
consciousness  after  receiving  the  injury,  and 
failed  to  state  how  long  he  survived  after  re- 
ceiving said  injury,  and  failed  to  state  that  the 
deceased  suffered  intense  pain;  therefore  did 
not  state  sufficient  allegations  to  predicate  a 
cause  of  action  to  recover  for  conscious  pain 
and  suffering  between  the  time  of  the  injury 
and  the  time  of  the  death  of  the  deceased. 

5.  Pleading  «J=>430(1)— On  petition  imper- 
fectly STATING  CAUSE  OF  ACTION  UNDER 
FEDEBAL  EMPLOYEES'  LIABILITY  ACT  DE- 
FENDANT SHOULD  MOVE  TO  MAKE  MORE  CER- 
TAIN OB  TO  REQUIRE  PLAINTIFF  TO  ELECT  IN- 
STEAD OF  OBJECTING  ON  GROUND  OF  VARI- 
ANCE. 

Allegations,  in  a  petition  of  the  representa- 
tives of  a  railroad  employe  to  recover  for 
death  of  the  employs'  caused  by  the  railway 
company's  negligence,  that  the  company  was 
incorporated  in  Iowa  and  Illinois  and  operated 
its  railway  in  and  through  the  state  of  Okla- 


homa, and  that  when  injured  deceased  was  in 
the  line  of  his  duty,  and  that  the  injury  oc- 
curred in  Oklahoma,  by  reason  of  the  negli- 
gence of  the  defendant  in  operating  its  train, 
imperfectly  stated  a  cause  of  action  under  the 
federal  Employers'  Liability  Act,  and,  if  the 
company  was  in  doubt  as  to  whether  the  action 
was  brought  under  the  state  or  federal  stat- 
ute, they  should  have  filed  a  motion  to  make 
the  petition  more  definite  and  certain,  or  to 
require  the  plaintiff  to  elect 

6.  Pleading  <8=428(3)— Departure  in  reply 
cannot  be  baised  by  objecting  to  ant 
evidence  undeb  the  pleading. 

When  the  allegations  of  the  reply  constitut- 
ed a  departure,  the  same  could  not  be  taken 
advantage  of  by  objecting  to  the  introduction 
of  any  evidence  under  the  pleadings,  and  that 
defendant  "waived  the  defect  by  failing  to  move 
to  strike  the  reply  and  going  to  trial  on  the 
issues  thus  raised." 

7.  Trial  «=>295(1>— Instructions,  which 
considered  together  correctly  state  law, 
abe  sufficient  though  one  alone  18  in- 
complete. -  . 

All  of  the  instructions  should  be  consider- 
ed together,  and,  if  when  considered  as  a  whole 
they  state  the  law  correctly  and  without  con- 
flict, it  is  sufficient  although  one  or  more  stand- 
ing alone  might  be  incomplete. 

8.  Master  and  servant  «=»278(18),  286(30) 
—Evidence  sufficient  to  go  to  jury  and 
to  sustain  recovery  under  federal  em- 
PLOYERS' Liability  Act  for  the  death  of 

AN  EMPLOYE. 

The  evidence  examined,  and  held,  that  it 
was  not  error  for  the  court  to  overrule  the 
motion  of  the  defendants  to  instruct  the  jury 
to  return  a  verdict  for  defendants,  and  there 
was  sufficient  evidence  to  support  the  verdict 
of  the  jury. 

9.  Appeal  and  error  <8=1151(2)— Where 
court  can  separate  the  legal  from  thb 
illegal  amount  of  a  verdict,  it  will 
modify  and  affirm  fob  proper  amount. 

Where  a  verdict  in  a  damage  suit  for  the 
death  of  an  employe  of  a  railroad  company  un- 
der the  federal  Employers'  Liability  Act  item- 
izes the  damages  at  $10,000  for  pecuniary  loss 
and  $5,000  for  conscious  pain  and  suffering, 
and  the  petition  fails  to  state  sufficient  allega- 
tions to  state  a  cause  of  action  for  conscious 
pain  and  suffering,  but  the  item  for  pecuniary 
loss  is  proper,  the  court  being  able  to  separate 
the  legal  from  the  illegal  amount  of  the  ver- 
dicts, the  cause  will  be  modified  and  affirmed 
for  the  amount  of  the  verdict  that  was  proper.- 

Pitchford,  Higgins,  and  Bailey,  JJ..  dissent- 
ing. 

Appeal  from  District  Court,  Seminole  Coun- 
ty ;  Tom  D.  McKeown,  Judge. 

Action  by  Mrs.  Minnie  Owens,  administra- 
trix of  E.  B.  Owens,  deceased,  against  the 
Chicago,  Rock  Island  &  Pacific  Railway  Com- 
pany. Judgment  for  plaintiff  for  pecuniary 
loss  and  for  conscious  pain  and  suffering  of 
deceased,  and.  defendant  brings  error.  Mod- 


<g=>For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


Okl.)  CHICAGO,  K.  I.  *  T. 

(186 

lfled  and  affirmed  as  to  the  recovery  for  pe- 
cuniary loss. 

W.  H.  Moore,  of  McAlester,  C.  O.  Blake, 
R.  J.  Roberts,  and  J.  E.  Du  Mars,  all  of  El 
Reno,  and  John  W.  Willmott,  of  Wewoka, 
.  for  plaintiff  in  error. 

W.  N.  Maben,  of  Shawnee,  and  Stuart, 
Cruce  A  Cruce,  of  Oklahoma  City,  for  defend- 
ant in  error. 

McNEILL,  J.  This  action  was  Instituted 
In  the  district  court  of  Seminole  county  by 
Mrs.  Minnie  Owens,  administratrix  of  the  es- 
tate of  E.  E.  Owens,  against  the  Chicago, 
Rock  Island  &  Pacific  Railroad  Company,  a 
corporation,  to  recover  damages  for  the  death 
of  her  husband,  E.  E.  Owens,  alleged  to  have 
been  killed  in  an  accident  while  on  duty  in 
the  employ  of  the  defendant  as  a  brakeman 
on  its  line  of  railway  on  the  24th  day  of  Oc- 
tober, 1913. 

The  material  allegations  of  the  petition  are 
that  E.  E.  Owens  was  survived  by  the  plain- 
tiff, his  widow,  and  their  three  children ;  that 
she  was  the  duly  appointed  administratrix 
of  said  estate;  that  the  defendant  was  a 
corporation  organized  under  the  laws  of  Iowa 
and  Illinois,  and  operated  its  railroad  Into 
and  through  the  state  of  Oklahoma;  that  on 
the  24th  day  of  October,  1913,  the  deceased 
was  a  brakeman  and  extra  conductor  on  said 
railroad,  and  was  called  and  did  go  oat  on 
a  run  to  take  the  place  of  an  absent  brake- 
man  on  train  No.  97,  which  train  proceeded 
on  Its  line  of  railroad  from  the  city  of  Shaw- 
nee, in  a  westerly  direction,  to  what  is  known 
as  "Choctaw  Hill,"  where  there  Is  a  steep 
grade  some  two  or  three  miles  west  of  the 
town  of  Choctaw ;  that  the  train  was  heavily 
loaded,  the  exact  tonnage  not  being  known  to 
said  plaintiff;  that  there  was  not  sufficient 
sand  in  said  engine  to  prevent  the  engine  from 
slipping,  and  the  company  was  negligent  in 
failing  to  supply  said  engine  with  sufficient 
sand,  and  when  said  engine  attempted  to  go 
up  said  hill  the  engine  could  not  pull  the  train 
and  allowed  the  engine  to  slip  and  the  cars  to 
go  back  against  each  other  with  great  force 
and  violence;  that  when  the  deceased  fin- 
ished his  supper  in  the  caboose,  and  while 
the  train  was  moving  up  Choctaw  Hill,  de- 
ceased took  his  lantern  and  went  on  the  plat- 
form of  the  caboose  and  attempted  to  mount 
a  box  car  in  front  of  the  caboose,  and  while 
attempting  to  pass  from  the  caboose  to  the 
box  car,  on  account  of  the  defendant  falling 
to  supply  the  engine  with  sufficient  sand  and 
on  account  of  the  negligence  of  the  engineer 
in  allowing  said  engine  to  stop  and  slip  back, 
all  of  which  caused  the  cars  to  come  together 
with  great  force  and  violence,  and  more  than 
the  ordinary  force  and  violence  of  the  cars 
coming  together  when  an  engine  has  sufficient 
sand,  and  on  account  of  the  cars  jarring 
together  with  extraordinary  force  and  vio- 
lence, the  deceased  was  knocked  from  the 
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platform  of  the  caboose  and  over  the  side 
of  the  trestle  to  the  ground  below,  a  distance 
of  about  40  feet,  inflicting  upon  the  deceased 
severe  mortal  wounds  from  which  he  died 
soon  thereafter;  and  plaintiff  prays  for  dam- 
ages. 

It  was  further  alleged  that  the  company 
knew  of  the  conditions  surrounding  the  run- 
ning of  the  train,  that  deceased  had  no  knowl- 
edge of  the  negligence  of  the  defendant,  and 
that  said  negligence  was  the  approximate 
cause  of  the  accident  and  injury.  For  which 
plaintiff  prays  for  damages  for  the  wrongful 
death  of  deceased  in  the  sum  of  $30,000. 

During  the  trial,  the  plaintiff,  over  the  ob- 
jection of  the'  defendant,  amended  her  pe- 
tition, which  amendment  disclosed  that  the 
case  was  prosecuted  under  the  federal  Em- 
ployers' Liability  Act,  and  attempted  to  state 
a  cause  of  action  to  recover  for  suffering  and 
conscious  pain  of  the  deceased.  The  defendant 
filed  an  amended  answer  setting  up  numerous 
defenses,  to  wit:  That  of  contributory  neg- 
ligence, assumption  of  risk,  that  defend- 
ant was  engaged  in  Interstate  commerce,  and 
its  liability  was  controlled  by  the  federal 
Employers'  Liability  Act.  The  plaintiff  re- 
plied by  general  denial. 

From  a.  judgment  In  favor  of  the  plaintiff 
in  the  sum  of  $10,000  for  pecuniary  loss,  and 
$5,000  for  conscious  pain  and  suffering,  the 
defendant  has  appealed,  and  for  reversal  of 
said  judgment  relied  upon  numerous  speci- 
fications of  error. 

[1]  The  first  specification  of  error  relied 
upon  is  that  the  court  erred  In  admitting  cer- 
tain testimony  over  the  objection  of  the  de- 
fendant This  assignment  of  error  is  first 
directed  to  the  evidence  of  Dr.  C.  W.  Town- 
send,  who  was  the  physician  summoned  to 
administer  to  the  deceased,  and  who  saw 
the  deceased  about  an  hour  after  the  injury 
occurred.  The  physician  testified  that  the 
deceased  was  in  a  semiconscious  condition 
and  in  great  pain ;  that  he  aroused  deceased 
from  that  condition  and  inquired  as  to  how 
he  fell,  and  the  deceased  remarked,  "The 
train  jerked,  and  I  lost  my  grip" ;  that,  dur- 
ing the  time  he  administered  to  deceased 
thereafter,  deceased  would  arouse  from  a 
semiconscious  condition  and  answer  some 
questions  fairly  intelligently.  It  is  the  con- 
tention of  the  defendant  that  this  statement 
was  not  a  part  of  the  res  gestae  and  not  prop- 
erly admitted.  The  evidence  upon  whether 
this  statement  was  deceased's  first  utter- 
ance after  regaining  consciousness  was  con- 
flicting; the  evidence  of  the  doctor  and 
the  brakeman  supporting  the  theory  that  the 
deceased  was  unconscious  and  this  was  his 
first  statement,  while  the  testimony  of  the 
conductor  of  the  train  contradicted  that  of 
the  brakeman.  The  conductor  testified  that, 
on  two  occasions  prior  to  the  time  the  doctor 
Interviewed  the  deceased,  deceased  was  ap- 
parently conscious.  It  thus  became  the  duty 
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of  tbe  court  to  pass  upon  this  conflicting  evi- 
dence and  say  whether  or  not  the  statement 
above  referred  to  was  the  first  statement  of 
the  injured  person  after  returning  to  con- 
sciousness. 

The  rule  of  this  court  upon  that  question 
Is  stated  in  the  case  of  St  Louis  &  S.  F.  Ry. 
v.  Pick,  47  Okl.  530,  149  Pac.  1126,  wherein 
Chief  Justice  Kane  in  delivering  the  opinion 
stated  as  follows: 

"A  great  many  authorities  are  cited  by 
counsel  for  both  plaintiff  and  defendant  pur- 
porting to  sustain  their  respective  contentions 
in  regard  to  the  admissibility  of  the  porter's 
statement.  However,  as  every  case  must  be 
treated  upon  its  own  circumstances,  we  do  not 
find  the  iteration  and  reiteration  of  the  well- 
known  rule  and  its  application  to  many  vary- 
ing and  dissimilar  sets  of  facts  to  be  particular- 
ly helpful.  This  court  seems  to  be  committed 
to  the  doctrine  that  the  admissibility  of  this 
class  of  testimony  ought  to  be  left,  in  a  great 
measure,  to  the  discretion  of  the  trial  court 
Smith  v.  C,  R.  I.  &  P.  Ry.  Co.,  42  Okl.  577, 
142  Pac.  398.  And  Mr.  Wigmore  in  his  work 
on  Evidence  (section  1750)  is  of  the  opinion 
that  the  courts  'should,  if  they  are  able,  lift 
themselves  sensibly  to  the  even  greater  height 
of  leaving  the  application  of  tbe  principle  ab- 
solutely to  the  determination  of  the  trial 
court.*  '* 

This  same  rule  has  been  followed  In  the 
case  of  Herring  v.  Hood,  55  Okl.  737, 155  Pac. 
253;  Chicago,  R.  I.  &  Pac.  Ry.  Co.  v.  Jackson, 
162  Pac.  823.  The  admissibility  of  said  evi- 
dence being  largely  for  the  determination  of 
the  trial  court,  unless  this  court  can  say  the 
trial  court's  ruling  upon  that  question  Is 
erroneous,  the  same  should  not  be  disturbed. 
The  evidence  as  to  whether  deceased  was  con- 
scious Is  conflicting,  and,  from  an  examina- 
tion of  all  of  the  evidence  upon  this  point,  we 
do  not  think  the  trial  court  committed  error 
in  permitting  the  introduction  of  said  evi- 
dence. 

[2]  The  plaintiff  In  error  next  contends  that 
the  court  erred  In  admitting  certain  testimony 
of  the  plaintiff  over  the  objection  of  the 
plaintiff  in  error,  being  the  following  tes- 
timony: 

"Q.  Where  do  you  work?  (No  objection  was 
made  to  this  question  and  answered  as  follows:) 
A.  I  work  at  114  West  Main,  Plunderer's 
Restaurant. 

"Q.  You  work  for  wages?  (Objected  to  as 
incompetent,  irrelevant,  and  immaterial.)  A. 
Yes,  I  work  for  wages  and  make  $7  a  week. 

"Q.  Where  do  you  keep  your  children?  (Ob- 
jected to  as  incompetent,  irrelevant  and  im- 
material.) A.  I  keep  my  children  at  St.  Jos- 
eph's Orphanage  between  Oklahoma  City  and 
El  Reno." 

The  evidence  as  to  where  the  plaintiff 
worked  was  not  objected  to.  The  answer  dis- 
closing what  wages  she  received  was  not  In 
response  to  any  question,  and  no  request  was 
made  to  withdraw  the  same  from  the  con- 
sideration of  the  jury.  No  error  can  be  pred- 


icated upon  the  question  which  was  not  ob- 
jected to,  nor  to  the  part  of  the  answer  which 
was  not  responsive  to  the  question,  as  no  re- 
quest was  made  to  strike  that  portion  of  the 
answer,  or  take  It  from  the  consideration  of 
the  Jury.  This  would  leave  the  question, 
"You  work  for  wages?"  which  was  answered 
in  the  afllrmative,  and,  "Where  do  you  keep 
your  children?"  and  the  answer  thereto,  up- 
on which  error  was  predicated.  These  Ques- 
tions and  answers  were  no  doubt  inadmissi- 
ble. This  court  In  a  very  similar  case,  to 
wit  Choctaw  Cotton  Oil  Co.  v.  Pope,  47  Okl. 
383.  148  Pac.  170,  stated  as  follows: 

"The  court  permitted  plaintiff  to  testify  that 
he  had  a  wife  and  three  children.  The  verdict 
was  less  than  the  average  for  an  injury  similar 
to  the  one  received  by  plaintiff.  No  complaint 
is  made  that  the  verdict  is  excessive.  Held, 
if  error,  it  was  not  prejudicial" 

Under  our  statutes  and  the  decisions  of  our 
court  it  is  not  all  errors  that  will  cause  the 
reversal  of  the  case. 

This  court  in  a  long  line  of  decisions  Is 
committed  to  the  following  rule: 

"If,  after  an  examination  of  the  entire  record, 
this  court  is  unable  to  say  that  the  error  com- 
plained of  has  probably  resulted  in  a  miscar- 
riage of  justice  or  constitutes  a  substantial 
violation  of  a  constitutional  or  statutory  right 
the  judgment  must  be  affirmed."  Oklahoma 
City  Land  &  Development  Co.  v.  Adams  En- 
gineering &  Blueprinting  Co.,  51  Okl.  763.  155 
Pac.  496;  St  Louis  &  S.  F.  Ry.  Co.  v.  Hart 
45  Okl.  659,  146  Pac.  436;  Bar  ties  ville  Zinc 
Co.  v.  James,  166  Pac.  1054. 

There  Is  no  contention  made  that  the  ver- 
dict for  the  wrongful  death  Is  excessive,  and 
If  not  excessive  the  introduction  of  this  evi- 
dence must  be  held  as  harmless  error.  The 
plaintiffs  In  error  do  not  suggest  in  what  way 
they  have  been  prejudiced  by  the  Introduction 
of  this  evidence.  There  being  no  claim  that 
the  verdict  is  excessive,  and  from  the  exami- 
nation of  the  entire  record,  we  are  unable  to 
say  that  the  plaintiff  in  error  was  prejudiced 
by  the  introduction  of  said  evidence. 

The  next  assignment  of  error  is  that  the 
evidence  of  Chas.  L.  Masek,  who  testified  by 
deposition,  was  hearsay,  and  should  be  dis- 
regarded, and  for  the  further  reason  that  his 
testimony  was  a  complete  fabrication.  The 
only  contention  made  that  the  evidence  was 
hearsay  is  that  the  witness  testified  as 
follows: 

"You  can  state,  in  order  to  connect  the  trans- 
action, if  you  heard  at  the  time  of  any  person 
being  hurt  in  that  accident?  A  Yes,  I  heard 
that  some  person  by  tbe  name  of  Eddy  or 
Ernie  Owens  got  hurt." 

The  witness  testified  he  was  on  a  freight 
train  of  the  Rock  Island  Railroad  Company 
close  to  the  town  of  Choctaw,  some  time  dur- 
ing the  latter  part  of  October,  1913,  and  de- 
tailed the  train  going  up  a  hill  and  stopping, 
and  before  or  about  when  stopping,  of  an  ex- 
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traordinary  jar  of  the  train,  sufficient  to 
throw  him  from  the  rods,  and  as  he  got  up 
and  looked  around  he  saw  it  was  close  to  a 
bridge  or  trestle,  and  he  saw  the  trainmen  go 
down  below  the  trestle.  It  is  suggested  that 
this  is  hearsay  and  makes  the  entire  evidence 
Incompetent.  We  do  not  think  there  is  any 
merit  in  this  contention.  While  the  fact  that 
witness  understood  Eddy  or  Ernie  Owens  was 
injured  was  incompetent  to  prove  the  injury, 
but  it  was  a  fact  and  circumstance  under  all 
of  the  facts  in  the  case  to  be  taken  into  con- 
sideration by  the  jury,  in  determining  wheth- 
er it  was  upon  this  night  that  the  witness 
Masek  was  riding  upon  the  cars.  It  is  not 
within  the  province  of  this  court  to  weigh 
the  evidence  and  to  say  whether  they  would 
believe  the  witness  Masek  or  not,  as  the  deter- 
mination of  that  question  is  for  the  jury  and 
not  for  the  court. 

The  next  assignment  of  error  is  that  the 
court  erred  in  permitting  the  petition  to  be 
amended  asking  for  damages  for  conscious 
pain  and  suffering  of  deceased. 

[3,4]  During  the  trial  of  the  case  and  at 
the  close  of  plaintiff's  testimony,  the  plaintiff 
asked  permission  to  amend  the  petition,  which 
was  granted  over  the  objection  of  the  defend- 
ant for  the  reason  that  it  was  not  a  proper 
amendment  and  attempted  to  state  a  new 
cause  of  action,  and  for  the  further  reason 
it  did  not  state  a  cause  of  action  under  the 
federal  Employers'  Liability  Act. 

The  Supreme  Court  of  the  United  States, 
In  the  case  of  St  Louis,  Iron  Mountain  & 
Southern  Railway  Co.  v.  Craft,  287  C.  S.  648, 
35  Sup:  Ct.  704, 50  L.  Ed.  1160,  held  that,.under 
the  provisions  of  the  federal  statute  as  amend- 
ed in  1910  (U.  S.  Comp.  St.  §§  1010,  8662,  8665), 
recovery  was  permitted  by  representative  of 
the  deceased  employe  on  the  part  of  the  desig- 
nated beneficiary  for  such  damages  as  will  be 
reasonably  compensatory  to  them  for  the  pe- 
cuniary loss  and  also  compensation  for  con- 
scious pain  and  suffering  of  deceased  between 
the  time  of  injury  and  his  death.  In  the  case 
of  Washington  By.  &  Electric  Co.  v.  Scala, 
244  U.  S.  680,  37  Sup.  Ct.  654,  61  L.  Ed.  1360, 
the  Supreme  Court  of  the  United  States,  in 
passing  on  the  question  where  an  amendment 
had  been  permitted  similar  to  the  one  In  the 
case  at  bar,  stated,  however,  the  petition  be- 
fore the  amendment  alleged  that  the  injury 
received  caused  the  deceased  to  suffer  intense 
pain,  and  held  that  the  amendment  did  not  in- 
troduce a  new  cause  of  action,  but  only  alleged 
the  same  facts  as  were  alleged  in  the  original 
petition,  but  in  a  different  way,  and  it  was 
not  error  to  permit  the  amendment.  An  ex- 
amination of  the  petition  in  the  case  at  bar 
discloses  the  petition  in  the  first  Instance 
failed  to  allege  that  the  deceased  ever  suffered 
any  pain,  or  that  he  ever. regained  conscious- 
ness after  receiving  the  injury.  The  amend- 
ment to  the  petition  failed  to  allege  that  the 
deceased  ever  regained  consciousness,  or  that 
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he  was  conscious  and  suffered  any  pain. 
While  the  amendment  would  have  been  proper 
had  the  original  petition  contained  the  al- 
legation that  the  deceased  Buffered  conscious 
pain,  we  think  that  the  amendment  was  prop- 
er to  disclose  that  the  case  was  being  tried 
under  the  federal  Employers'  Liability  Act; 
but,  in  so  far  as  it  attempts*  to  state  a  cause 
of  action  for  conscious  pain  and  suffering,  the 
petition  before  amendment  did  not  state  any 
such  cause  of  action,  nor  did  the  same  after 
amendment. 

We  therefore  hold  from  the  state  of  the 
pleadings  there  was  no  issue  raised  to  sus- 
tain a  cause  of  action  for  conscious  pain  and 
suffering,  and  it  was  error  to  submit  this 
question  to  the  jury;  but,  the  jury  having 
found  the  amount  of  damages  for  this  cause 
of  action  separate  from  the  other  item  of  dam- 
ages, it  does  not  require  the  reversal  of  the 
case,  but  that  portion  of  the  damages,  must 
be  disregarded. 

[6]  The  next  assignment  of  error  is  that 
there  is  a  variance  between  the  pleadings 
and  the  proof.  The  case  was  tried  and  sub- 
mitted under  the  law  applicable  to  the  federal 
Employers'  Liability  Act,  and  the  evidence 
disclosed  that  the  train  and  the  deceased  at 
the  time  of  the  injury  were  engaged  in  inter- 
state commerce. 

The  United  States  Supreme  Court,  in  the 
case  of  Seaboard  Airline  Railway  Co.  v.  Renn, 
241  U.  S.  290,  36  Sup.  Ct.  567,  60  L.  Ed.  1006, 
stated  the  rule  as  follows: 

"The  original  complaint  set  forth  that  the 
defendant  was  operating  a  line  of  railroad  in 
Virginia,  North  Carolina,  and  elsewhere,  that 
the  plaintiff  was  in  its  employ,  that  when  he 
was  injured  he  was  in  the  line  of  duty  and  was 
proceeding  to  get  aboard  one  of  the  defendant's 
trains,  and  that  the  injury  was  sustained  at 
Cochran,  Va.,  through  the  defendant's  negli- 
gence in  permitting  a  part  of  its  right  of  way 
at  that  place  to  get  and  remain  in  a  dangerous 
condition.  Of  course,  the  right  of  action  could 
not  arise  under  the  laws  of  North  Carolina 
when  the  causal  negligence  and  the  injury  oc- 
curred in  Virginia;  and  the  absence  of  any 
mention  of  the  laws  of  the  latter  state  was  at 
least  consistent  with  their  inapplicability.  Be- 
sides, the  allegation  that  the  defendant  was 
operating  a  railroad  in  states  other  than  Vir- 
ginia was  superfluous  if  the  right  of  action 
arose  under  the  laws  of  that  state,  and  was 
pertinent  only  if  it  arose  in  interstate  com- 
merce, and  therefore  under  the  act  of  Congress. 
In  these  circumstances,  while  the  question  is 
not  free  from  difficulty,  we  cannot  say  that  the 
court  erred  in  treating  the  original  complaint  as 
pointing,  although  only  imperfectly,  to  a  cause 
of  action  under  the  law  of  Congress.  And 
this  being  so,  it  must  be  taken  that  the  amend- 
ment merely  expanded  or  amplified  what  was 
alleged  in  support  of  that  cause  of  action  and 
related  back  to  the  commencement  of  the  suit, 
which  was  before  the  limitation  had  expired." 

By  applying  the  same  rule  to  the  petition  in 
the  Instant  case,  it  stated,  although  imperfect- 
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Ijr,  *  eaawe  of 
ployer**  Liability  Act  The  uatent  at  tbe 
trial  ande  this  fact  more  apparent  tint  pUia- 
tM  was proceeding under  this  art.  Tbeortg*- 
nal  petition  baring  stated  *  ant  of  actios  «- 
dor  the  federal  Employer*'  Liability  Act  tbe 
foet  that  the  mjdc  was  amended  after  two 
year*  waa  not  error,  because  the  alaendaaeat 
merely  expanded  or  amplified  the  allegations 
of  the  original  petition  and  related  back  to 
tbe  commencement  of  tbe  suit  The  petition 
baring  stated  a  canae  of  action  ander  the 
federal  Employers'  Liability  Act,  the  proof 
supports  that  theory.  The  answer  ha  ring  al- 
leged that  the  deeeaaed  was  engaged  in  Inter- 
state commerce  and  that  the  liability  of  the 
defendant  should  be  measured  by  tbe  law 
applicable  to  tbe  federal  Employer*"  Liability 
Act,  and  tbe  court  baring  tried  the  case  up- 
on this  theory,  we  do  not  think  there  was  any 
variance  in  tbe  pleadings  or  proof,  although 
tbe  reply  was  a  general  denial. 

Tn  the  case  of  Wabash  Railroad  Co.  r. 
Hayes,  234  U.  8.  80,  34  Sup.  Ct.  729,  58  U  Ed. 
1226,  tbe  role  is  stated  as  follows: 


the  reply 


"Where  the  state  court  treats  a 
allegation  that  the  injury  occurred  fa  interstate 
commerce  as  eliminated,  it  merely  gires  effect 
to  a  role  of  local  practice  and  does  not  deprive 
defendant  of  any  federal  right 

"Quaere,  as  to  what  the  effect  would  be  if 
the  abift  from  a  claim  under  tbe  federal  act  to 
one  under  the  state  law  cut  the  defendant  off 
from  presenting  a  defense  open  under  the  lat- 
ter or  deprived  him  of  a  right  of  removal." 

The  defendants  could  not  complain  for  tbe 
reason  they  stated  the  case  was  controlled 
by  tbe  federal  Employers'  Liability  Act,  and 
tbe  court  tried  the  case  upon  that  theory,  so 
any  rights  that  it  bad  by  reason  of  that  law 
were  protected. 

[•]  It  is  contended,  however,  that,  the  re- 
ply being  a  general  denial,  it  is  therefore  con- 
clusive that  tbe  plaintiffs  were  proceeding  un- 
der the  state  statute;  but  in  this  we  cannot 
agree.  The  rule  announced  In  31  Cyc  246,  is 
as  follows: 

"Accordingly,  it  is  generally  held  that,  if  a 
reply  is  filed  in  a  case  where  no  reply  is  re- 
quired, it  I*  to  be  treated  ae  a  nullity,  and  may 
be  stricken  out  on  motion." 

Regarding  the  contention  that  the  general 
denial  constitutes  a  departure  from  tbe  peti- 
tion, If  so  the  remedy  of  plaintiff  In  error  was 
not  by  objection  to  the  Introduction  of  evi- 
dence or  by  a  motion  to  Instruct  a  verdict, 
but  the  procedure  to  take  advantage  of  this 
defect  is  stated  by  this  court  in  the  case  of  St 
Paul  Fire  &  Marine  Ins.  Co.  v.  Mt.  Park  Stock 
Farm  Co.,  23  Okl.  79,  99  Pac.  647: 

"Held,  that  the  allegations  of  the  reply  con- 
stituted a  departure,  that  the  same  could  not 
be  taken  advantage  of  by  objecting  to  the  in- 
troduction of  any  evidence  under  the  pleadings, 
and  that  defendant  waved  the  defect  by  failing 


See,  also,  PurceU  v.  Carder. 
Pac  457;  London  r. 
!  12S  Pat  1027. 

The  Supreme  Court  of 
upon  a  case  very  similar  hi 
Hunter  Mining  Co.  r.  Allen.  74 
Pae.  252,  8  L.  R.  A.  (X.  S-) 
follows: 

"The  verdict,  special 
are  baaed  strictly  upon  the 
on  the  reply  as  a  cause  of  actios 
the  defendant  has  been  obhgcd  to 
parture.    He  baa  been  defeated 
bat  tbe  very  issue  which  he 
proper  one  to  try.  His 
not  been  prejudiced-" 

This  court  in  tbe  case  of  Dmm 
Foundry  A  Machine  Co,  51  OfcX  4S 
893,  stated  aa  follows: 

"Under  the  statute  [section  0005, 
1910],  this  court  is  required  to 
error  in  the  pleadings  or 
does  not  affect  the  substantial 
party  appealing." 
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For  tbe  reasons  stated,  we  do  i 
assignment  of  error  is  well  taken. 

[7,  ■)  Tbe  next  assignment  of  error  is  tfcar 
tbe  court  erred  in  overruling  the  motion  r. 
Instruct  a  verdict  for  the  defendant  and  tin: 
there  Is  no  evidence  to  support  tbe  verdict 

The  case  In  its  final  analysis,  when  sub- 
mitted to  tbe  jury,  in  so  far  as  the  negttgecc? 
of  tbe  defendant  was  an  issue,  was  whether 
there  .was  an  extraordinary  and  unusual  jar- 
ring and  jerking  of  the  train,  which  threw  de- 
ceased from  the  train,  and  was  the  extraordi- 
nary and  unusual  Jarring  and  Jerking  of  tbe 
train  caused  by  tbe  engine  not  being  furnish- 
ed with  sufficient  sand,  or  if  sand  was  fur- 
nished did  the  engineer  in  the  operation  of 
said  train  fail  to  use  the  sand  while  pulling 
up  said  hill,  and  by  reason  thereof  the  train 
was  suddenly  and  negligently  jerked,  thereby 
throwing  deceased  from  the  train. 

An  analysis  of  the  evidence  discloses  the 
following  facts: 

Tbe  engine  pulling  the  train  was  what  was 
known  or  called  a  "2100"  engine,  and  the 
train  on  this  night  bad  a  tonnage  of  1400 
tons.    Tbe  engine,  if  working  properly  and 
supplied  with  sand,  or  If  sand  was  used, 
could  pull  this  tonnage  over  tbe  hill  without 
difficulty.    It  was  testified  by  most  of  the 
witnesses  that  tbe  engine  slipped  several 
times,  and  when  the  engine  slipped  it  Jarred 
the  rear  end  of  the  train.  The  engineer  testi- 
fied, if  the  train  was  standing  still  and  he  ap- 
plied all  the  steam  and  used  tbe  sand,  he 
could  commit  a  lot  of  mischief;  perhaps  jerk 
tbe  train  in  two.    He  further  testified  that 
on  this  occasion  he  used  all  tbe  power  he  had 
to  get  the  train  over  the  hill  without  catting 
the  train  in  two  on  that  night 
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Upon  the  question  of  the  train  jarring  aft 
the  time  the  deceased  received  his  injury, 
there  was  the  evidence  of  the  doctor  as  to 
what  the  deceased  said,  and  there  was  the 
additional  evidence  of  the  witness  Masek, 
who  testified  as  follows: 

"Q.  Mr.  Masek,  you  can  state  to  the  best  of 
your  recollection  the  nature  of  that  jerk  or 
jolt,  whether  it  was  hard?  A.  Well,  tt  was 
unusually  hard.  I  had  ridden  on  freight  trains 
a  number  of  times  before,  and  that  was  what  I 
would  call  an  unusually  hard  jolt. 

"Q.  Now,  the  position  you  had,  under  the 
train  on  those  rods,  was  it  such  as  you  could 
hold  your  position  without  falling  in  case  of 
an  ordinary  jolt?  A.  Yes,  those  rods  are  about 
two-inch  rods,  and  they  make  good  handholds 
and  footholds  too. 

"Q.  You  can  state  what  sort  of  a  jolt  or 
jerk  it  would  take  to  jar  yon  loose?  A.  It 
would  take  an  extraordinary  jolt,  something 
unusual. 

"Q.  You  can  state  whether  you  are  a  physi- 
cally strong  man,  or  otherwise?  A.  Well,  I 
am  considered  to  be  a  strong  man." 

In  addition  to  this,  the  witness  also  testi- 
fied that  the  train  was  creeping  up  the  grade 
when  the  Jar  occurred,  and  threw  him  off 
under  the  car,  and  he  rolled  out,  and  as  he 
got  up  the  train  stopped,  and  he  thought  there 
had  been  a  collision.  The  conductor  testified 
that  as  the  deceased  left  the  caboose  the  door 
slammed,  and  he  heard  the  deceased's  lantern 
globe  break,  and  the  train  stopped  at  that 
time.  As  to  whether  the  court  erred  In  over- 
ruling the  motion  of  plaintiff  In  error  to  In- 
struct a  verdict,  this  evidence  should  be  meas- 
ured by  the  rule  as  laid  down  by  the  Supreme 
Court  of  the  United  States  in  the  case  of 
Seaboard  Airline  Ry.  v.  Renn,  supra,  where 
the  court  stated  as  follows: 

"Error  is  assigned  upon  a  refusal  to  instruct 
the  jury,  as  matter  of  law,  that  there  was  no 
evidence  of  actionable  negligence  on  the  part 
of  the  defendant,  and  that  the  evidence  con- 
clusively established  an  assumption  by  the 
plaintiff  of  the  risk  resulting  in  his  injury. 
Both  courts,  trial  and  appellate,  held  against 
the  defendant  upon  these  points.  They  involve 
an  appreciation  of  all  the  evidence  and  the 
inferences  which  admissibly  might  be  drawn 
therefrom,  and  it  suffices  to  say  that  we  find  no 
such  clear  or  certain  error  as  would  justify 
disturbing  the  concurring  conclusions  of  the 
two  courts  qpon  these  questions." 

This  court,  In  the  case  of  Blair  v.  Lewis, 
57  Okl.  707, 157  Pac.  905,  stated  as  follows: 

"Where  the  evidence  presents  an  issue  of 
fact  whether  clear  or  obscure,  it- is  the  duty 
of  the  court  to  submit  such  Issue  to  the  jury 
for  its  determination." 

This  court,  In  the  case  of  Penn  Mutual 
Life  Ins.  Co.  v.  Spaulding,  60  Okl.  307,  160 
Pac.  494,  stated: 

"Where  the  minds  of  reasonable  men  may 
differ  as  to  the  legal  sufficiency  of  the  evi- 


dence, the  jury,  and  not  the  court,  must  de- 
termine the  issues." 

In  regard  to  whether  the  evidence  was  suf- 
ficient to  prove  the  jerk  or  jar  of  the  train 
was  unusual  and  extraordinary,  this  court,  In 
the  case  of  M.,  K.  ft  T.  Ry.  v.  Taylor,  170  Pac. 
1148,  stated  as  follows: 

"Jurors  are  presumed  to  know  what  every 
one  else  knows.  In  arriving  at  a  verdict  they 
are  not  confined  to  the  mere  letter  of  the  evi- 
dence, but  in  applying  the  testimony,  and  the 
reasonable  inferences  and  deductions  there- 
from, and  determining  the  credibility  of  wit- 
nesses, may  properly  call  to  their  aid  matters 
of  common  experience,  observation,  and  general 
knowledge.  If  the  usual  and  recognised  re-, 
suits  of  the  stopping  of  a  freight  train  were 
such  as  attended  the  stop  in  question,  it  is 
quite  probable  that  our  people  would  employ 
less  hazardous  means  of  transportation  than 
railways.  Although  no  witness  testified  there- 
to in  so  many  words,  in  the  light  of  common 
observation  and  knowledge  the  jury  was  war- 
ranted in  finding  from  the  established  physical 
facts  that  the  jerk  and  jar  occasioned  by  the 
sudden  stopping  of  the  train  in  the  instant  case 
was  unusually  and  extraordinarily  violent." 

To  the  same  effect  are  the  cases  of  St.  Louis 
ft  S.  F.  Ry.  v.  Pitts,  40  Okl.  685,  140  Pac.  144, 
L.  R.  A.  19160,  348;  Ramsey  v.  McKay,  44 
Okl.  774,  146  Pac.  210;  Chicago,  R.  I.  ft  Pac. 
Ry.  v.  Grace,  159  Pac.  1011. 

By  applying  the  law  above  cited  to  the 
evidence,  we  think  there  was  sufficient  evi- 
dence to  submit  the  case  to  the  jury  upon  the 
questions.  Was  there  an  extraordinary  and 
unusual  jarring  of  the  train  that  caused  the 
deceased  to  be  thrown  from  the  train?  Sec- 
ond, was  the  extraordinary  jarring  and  jerk- 
ing of  the  train  caused  by  reason  of  not  suf- 
ficient sand  being  furnished,  or,  If  furnished, 
by  the  negligence  of  the  engineer  In  not  using 
the  same?  We  think  there  was.  sufficient  evi- 
dence to  submit  the  case  to  the  jury  on  these 
questions.  The  jury  having  found  these  is- 
sues in  favor  of  the  plaintiff,  we  think  there 
was  sufficient  evidence  to  support  the  verdict. 

The  next  assignment  of  error  is  that  the 
court  erred  In  giving  certain  Instructions,  and 
that  the  court,  In  giving  the  Instruction  seek- 
ing to  cover  the  whole  case,  did  not  Include 
In  it  the  assumption  of  risk  and  contributory 
negligence  while  the  court  did  give  Instruc- 
tions on  assumption  of  risk  and  contributory 
negligence.  Those  Instructions  were  In  sepa- 
rate instructions.  This  question  has  been 
settled  by  this  court  In  the  case  of  Newton  v. 
Allen,  168  Pac.  1009,  where  the  court  stated 
as  follows: 

"All  instructions  should  be  considered  to- 
gether. If,  when  considered  as  a  whole,  they 
state  the  law  correctly,  and  without  conflict,  this 
is  sufficient,  even  though  one  or  more  standing 
alone  might  be  incomplete." 

Defendant  objects  to  certain  other  Instruc- 
tions given  by  the  court;  but,  after  a  careful 
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reading  of  all  the  Instructions,  we  are  of  the 
opinion  that  they  correctly  state  the'  law 
applicable  to  the  pleadings  and  evidence  in 
the  case,  and  no  error  appears  therefrom 
prejudicial  to  the  rights  of  plaintiff  in  error. 

[J]  For  the  reasons  stated,  the  finding  of 
the  jury  for  pecuniary  loss  In  the  sum  of 
$10,000  will  be  affirmed,  and  the  judgment 
for  $5,000  for  conscious  pain  and  suffering 
will  be  disallowed,  for  the  reason  neither 
the  petition  nor  the  amendment  stated  a 
cause  of  action  for  conscious  pain  and  suffer- 
ing. 

For  the  reasons  stated,  the  judgment  will 
be  modified  and  affirmed  In  the  sum  of 
?10,000. 

OWEN,  O.  X,  and  RAINBY,  KANE,  and 
JOHNSON,  JJ.,  concur. 

PITCHFORD,  HIGGINS,  and  BAILEY, 
JJ.,  dissent 


MANN  v.  STATE.    (No.  A-3239.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Feb.  0,  1920.) 

(Syllabus  by  Editorial  Btaff.) 

Criminal  law  <8=>1081  —  No  jurisdiction 
where  defendant  in  error  served  no  no- 
tice of  appeal  on  clerk  of  court,  coun- 
TY officer,  or  Attorney  General. 
Where  appellant  within  the  time  allowed 
for  taking  the  appeal  served  no  notice  of  ap- 
peal upon  the  clerk  of  court  or  county  attorney, 
as  provided  by  Rev.  Laws  1910,  f  8992,  and  no 
summons  in  error  was  issued  and  served  upon 
Attorney  General,  nor  any  waiver  of  issuance 
and  service  ever  made  by  him  within  section 
5997,  or  any  general  appearance  entered  by  him, 
the  Criminal  Court  of  Appeals  has  no  jurisdic- 
tion to  entertain  the  appeal  on  its  merits  and 
will  dismiss  it. 

Appeal  from  District  Court,  Okmulgee 
County ;  Ernest  B.  Hughes,  Judge. 

B.  H.  Mann  was  convicted  of  the  crime 
of  unlawfully  receiving  stolen  property,  and 
he  appeals.    Appeal  dismissed. 

E.  M.  Carter  and  J.  C.  Evans,  both  of 
Okmulgee,  for  plaintiff  in  error. 

S.  P.  Freeling,  Atty.  Gen.,  and  E.  L. 
Fulton,  Asst.  Atty.  Gen.,  for  the  State. 


PER  CURIAM.  This  is  an  attempted  ap- 
peal from  a  judgment  of  conviction  against 
the  defendant,  B.  H.  Mann,  for  the  crime  of 
unlawfully  receiving  stolen  property,  render- 
ed in  the  district  court  of  Okmulgee  county 
on  the  16th  day  of  October,  1917;  the  defend- 
ant being  sentenced  to  serve  two  years'  im- 
prisonment in  the  state  penitentiary  at  Mo 
Alester,  Okl. 


Petition  in  error  and  case-made  were  filed 
In  this  court  on  January  10,  1918.  On 
October  3,  1919,  the  Attorney  General  filed 
a  motion  to  dismiss  this  appeal  for  the  rea- 
son and  upon  the  ground  that  no  notices  of 
appeal  were  ever  served  upon  the  clerk  of 
the  court  where  the  judgment  sought  to 
be  appealed  from  was  entered,  nor  upon  the 
county  attorney  of  such  county,  stating  that 
the  defendant  appealed  from  said  judgment 
of  conviction.  No  response  has  been  made 
by  the  defendant  to  said  motion. 

The  record  filed  in  this  court  fails  to  dis- 
close that  the  plaintiff  in  error,  within  the 
time  allowed  for  taking  the  appeal,  served 
any  notices  of  appeal  upon  the  clerk  of  the 
court  or  county  attorney,  as  provided  in 
section  5992,  Revised  Laws  1910;  nor  does 
it  appear  that  any  summons  in  error  was 
ever  Issued  In  behalf  of  defendant  and  served 
upon  the  Attorney  General,  or  that  any  waiv- 
er of  the  issuance  and  service  of  same  was 
ever  made  by  such  officer  and  a  general 
appearance  in  behalf  of  the  state  has  ever 
been  entered  in  this  court  in  this  cause  by 
the  Attorney  General.  See  section  5997, 
Revised  Laws  1910.  Either  the  method  pro- 
vided in  section  5992,  supra,  must  be  follow- 
ed, or  else  summons  in  error  must  be  served 
upon  the  Attorney  General,  or  its  issuance 
and  service  waived  by  said  officer,  as  pro- 
vided in  section  5997,  supra,  before  this  court 
can  acquire  jurisdiction  of  an  appeal  in  a 
criminal  cause.  State  v.  McDonald,  10  Okl. 
Cr.  413,  137  Pac.  362. 

As  neither  of  such  methods  were  pursued 
in  this  case,  the  court  is  without  jurisdiction 
to  entertain  the  appeal  and  decide  the 
cause  on  its  merits. 

The  attempted  appeal  herein  by  the  de- 
fendant is  therefore  dismissed. 


DORSER      STATE.    (No.  A-3369.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 

Feb.  7,  1920.) 

(SyUabut  by  Editorial  Btaff.) 

Crimi?  t.  law  4=>1130(4)— Dismissal  of  ap- 
peal ?  or  failure  to  file  brief. 
Where  defendant  appealed  from  a  convic- 
tion and  sentence  by  filing  a  petition  in  error 
with  case-made,  but  filed  no  brief,  the  motion 
of  the  Attorney  General,  when  the  case  was 
called  for  submission,  to  affirm  for  failure  to 
prosecute  the  appeal,  would  be  granted  where 
it  appeared  that  it  was  destitute  of  merit,  and 
had  apparently  been  abandoned. 

Appeal  from  County  Court,  Pittsburg  Coun- 
ty; S.  F.  Brown,  Judge. 

Joe  Dorser  was  convicted  of  a  violation 
of  the  prohibitory  liquor  law,  and  he  appeals. 
Affirmed. 


fi=»For  other  case*  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


Okl.)  OOBBS  v. 

(186 

Wilkinson   ft   Scott,   of  McAlester,  for 
plaintiff  In  error. 
W.  C.  Hall,  Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  In  error,  Joe 
Dorser,  was  convicted  on  an  information 
charging  that  he  did  unlawfully  have  in 
his  possession  14  quarts  of  whisky  with  the 
Intention  of  selling  the  same,  and  his 
punishment  fixed  at  confinement  In  the  coun- 
ty jail  for  four  months  and  a  fine  of  $300. 
From  the  Judgment  he  appealed  by  filing  In 
this  court  on  May  22, 1918,  a  petition  in  error 
with  case-made.  No  brief  has  been  filed. 
When  the  case  was  called  for  final  sub- 
mission, the  Attorney  General  moved  to 
affirm  the  Judgment  for  failure  to  prosecute 
the  appeal.  It  appearing  that  the  appeal 
herein  is  destitute  of  merit,  and  has  appar- 
ently been  abandoned,  the  motion  to  affirm 
.will  be  sustained. 

The  Judgment  of  the  trial  court  la  there- 
fore affirmed. 


CAMPBELL  v.  STATE.    (No.  A-3375.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Feb.  7,  1920.) 

(Byllabu*  by  Editorial  Staff.) 
Criminal  law  «j=»1130(4)— Affirmance  fob 

FAILURE  TO  FILE  BRIEF. 

Where  defendant,  after  conviction  and  sen- 
tence, perfected  an  appeal  by  filing  a  petition  in 
error  with  case-made  and  filed  no  brief,  and  the 
state's  proof  to  support  the  charge  was  con- 
clusive and  uncontroverted,  the  motion  of  the 
Attorney  General  when  the  case  was  called  for 
final  submission  to  affirm  for  failure  to  prose- 
cute the  appeal  would  be  granted. 

Appeal  from  County  Court,  Love  County; 
J.  H.  Hays,  Judge. 

Bud  Campbell  was  convicted  of  a  violation 
of  the  prohibitory  liquor  law,  and  be  ap- 
peals. Affirmed. 

Cameron  ft  Waldon,  of  Marietta,  for 
plaintiff  in  error. 

The  Attorney  General  and  W.  C.  Hall, 
Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  in  error,  Bud 
Campbell,  was  convicted  in  the  county  court 
of  Love  County  on  a  charge  of  unlawfully 
conveying  intoxicating  liquor,  and  his  pun- 
ishment fixed  at  a  fine  of  $50  and  confine- 
ment in  the  county  Jail  for  30  days.  From 
the  judgment  rendered  on  the  verdict  an 
appeal  was  perfected  by  filing  in  this  court 
on  May  28,  1918,  a  petition  in  error  with 
case-made.  Tbe  proof  on  the  part  of  the 
state  to  support  the  charge  is  conclusive 
and  uncontroverted.  No  brief  has  been  filed. 
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When  the  case  was  called  for  final  submis- 
sion the  Attorney  General  moved  to  affirm 
the  Judgment  for  failure  to  prosecute  the 
appeal.  The  motion  to  affirm  for  the  reason 
stated  is  sustained. 
Judgment  affirmed. 


COBBS  v.  STATE.  (No.  A-3380.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Feb.  9,  1920.) 

(Syttabu*  by  Editorial  Staff.) 

1.  Intoxicating  liquors  <8=>236(20)  —  Evi- 
dence INSUFFICIENT  TO  SHOW  TRANSPORTA- 
TION. 

Evidence  held  insufficient  to  Bustain  a  con- 
viction of  unlawfully  conveying  intoxicating  liq- 
uor. 

2.  Criminal  law  *=»407(2)— Statement  too 
remote  to  charge  accused  with  the  duty 
of  denting  it. 

Where  police  officers  saw  defendant  leave 
the  house,  go  some  distance,  and,  a  few  minntes 
after  observing  him,  throw  something  over  into 
a  garden,  one  of  the  officers  came  up  with  de- 
fendant and  a  bottle  of  whisky,  and  in  reply 
to  the  other  officer  stated  that  he  had  "outstay- 
ed him,"  referring  to  defendant,  who  was  pres- 
ent, the  statement  was  too  remote  to  charge 
defendant  with  the  duty  of  denying  it 

Appeal  from  County  Court,  Okmulgee 
County ;  Dudley  C.  Monk,  Judge. 

Arthur  Cobbs  was  convicted  of  a  violation 
of  the  prohibitory  liquor  law,  and  he  appeals. 
Reversed. 

J.  C.  Evans,  of  Okmulgee,  for  plaintiff  in 
error. 

S.  P.  Freellng,  Atty.  Gen.,  and  W.  C.  Hall, 
Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  in  error  was 
convicted  on  a  charge  of  unlawfully  con- 
veying intoxicating  liquor,  and  his  punish- 
ment fixed  at  90  days'  confinement  in  the 
county  jail  and  a  fine  of  $250.  From  the 
judgment  rendered  on  the  verdict,  he  appeal- 
ed by  filing  in  this  court  on  May  27,  1918, 
a  petition  in  error  with  case-made. 

[1,  2]  The  Attorney  General  has  filed  the 
following  confession  of  error: 

"This  defendant  was  convicted  of  transport- 
ing intoxicating  liquors  from  a  certain  house 
In  the  city  of  Okmulgee,  Okl.,  to  an  unknown 
place  a  short  distance  away  from  said  house. 

"The  judgment  is  assailed  on  the  sufficiency 
of  the  evidence. 

"The  inculpating  facts  are  as  follows: 

"A  police  officer  and  a  man  by  the  name  of 
Lung  saw  defendant  leave  the  house,  go  some 
distance,  and  upon  observing  them,  these  officers, 
he  threw  something  over  into  a  garden.  The 
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police  officer  vent  away  leaving  the  other  offi- 
cer, Lang,  near  the  scene.  Alter  a  lapse  of 
several  minutes,  Lang  came  np  to  the  police 
officer  and  bad  in  his  custody  'Skates'  and  a 
quart  bottle  of  whisky.  The  police  officer  asked 
Lung  how  he  bad  gotten  the  defendant;  to 
which  be  replied  that  he  'outstayed  him.'  This 
statement  was  made  in  the  presence  of  the  de- 
fendant and  be  made  no  reply  to  it. 

"This  witness  Lung  did  not  appear  at  the 
trial,  and  bis  absence  was  excused  on  the 
grounds  that  he  was  out  rabbit  bunting.  The 
state,  to  make  out  its  case,  relied  upon  the 
testimony  of  the  police  officer  who  saw  de- 
fendant throw  something  away,  and  who  beard 
Lung  make  the  aforesaid  statement  in  the  pres- 
ence of  the  defendant,  about  'his  outstaying 
him.' 

"Under  the  rule  that  'a  party's  failure  to 
reply  to  a  statement-  made  in  bis  presence  is 
significant  in  proportion  to  the  extent  to  which 
a  reply  would  be  natural,'  the  officer's  statement 
was  clearly  too  remote  to  charge  this  negro  with 
the  duty  of  denying  it 

"Therefore  the  motion  for  a  directed  verdict 
should  have  been  sustained ;  and  the  judgment, 
of  course,  is  erroneous." 

We  are  clearly  of  opinion  that  the  con- 
fession of  error  Is  well  founded  and  should 
be  sustained. 

The  Judgment  is  therefore  reversed. 


WOODY  et  aL  v.  STATE.   (No.  A-3368.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Feb.  7,  1920.) 

(Syllaiut  hy  the  Cowrt.) 

Criminal  law  «=  1159(3,  4)— Labcent  «=» 
56— Evidence  sufficient  to  sustain  con- 
viction. 

In  a  prosecution  for  cattle  theft,  the  evi- 
dence carefully  considered,  and  found  to  fully 
support  the  verdict  rendered,  and  an  examina- 
tion of  the  record  discloses  that  the  trial  was 
free  from  error. 

Appeal  from  District  Court,  Craig  County; 
Preston  S.  Davis,  Judge. 

Dayton  Woody  and  Will  Martin  were  con- 
victed of  cattle  theft,  and  they  appeal.  Af- 
firmed. 

Clyde  McGary,  of  Vinita,  for  plaintiffs  in 
error. 

The  Attorney  General  and  W.  C.  Hall, 
Asst.  Atty.  Gen.,  for  the  State. 


DOYLE,  P.  J.   The  information  in  this 
case  charges  that  Dayton  Woody  and  Will 
Martin,  in  Craig  county,  on  the  3d  day  of 
May,  1917,  did  take,  steal,  and  carry  away 
four  cows,  one  heifer,  and  one  steer,  the 
personal  property  of  Fred  Smith,  F.  M.  Smith, 
and  NeUie  Smith,  of  the  total  value  of  $300. 
They  were  jointly  tried.   The  jury  found 
them  guilty  and  fixed  the  term  of  their  im- 
prisonment in  the  penitentiary  at  two  years- 
Judgment   and   sentence  accordingly.  Ap- 
pealing therefrom  they  assign  as  error  the 
following:   Overruling  their  motion  to  quash 
the  information  and  their  demurrer  thereto; 
the  admission  of  certain  evidence;  the  giv- 
ing of  certain  instructions  and  the  refusal  to 
give  certain  instructions;  and  that  the  ver- 
dict is  contrary  to  the  law  and  the  evidence. 
No  brief  has  been  filed.  The  cose  was  sub- 
mitted on  the  record. 

Notwithstanding  the  failure  to  file  a  brief, 
we  have  examined  and  read  the  entire  rec- 
ord. The  objections  to  the  Information  baaed 
upon  the  alleged  Insufficiency  thereof  shows 
the  attack  to  be  groundless,  and  it  is  unnec- 
essary to  discuss  the  same.   There  was  no 
exception  taken  to  any  ruling  of  the  court 
at  the  trial,  except  in  refusing  to  advise  the 
jury  to  acquit  on  the  defendants'  motion 
when  the  state  rested  its  case.   If  the  evi- 
dence for  the  state  was  true,  it  proves  con- 
clusively that  the  defendants  were  guilty  of 
the  crime  charged.  Notwithstanding  the  fact 
that  the  defendants  testified  in  their  own  be- 
half that  the  alleged  stolen  cattle  followed  a 
herd  of  cattle  that  they  were  driving  along 
the  road,  it  appears  that  the  cattle  were 
found  in  the  possession  of  the  defendants  25 
miles  from  the  place  they  were  taken  from, 
and  one  of  the  defendants  resided  on  a  place 
adjoining  the  pasture  the  cattle  were  taken 
from.  Two  or  three  witnesses  testified  as 
to  seeing  the  defendants  driving  the  cattle. 
As  we  have  so  often  said,  this  court,  when 
considering  a  case  on  appeal,  is  not  empow- 
ered to  weight  conflicting  evidence  or  pass 
upon  the  credibility  of  witnesses.   The  in- 
structions of  the  court  fully  covered  the  law 
of  the  case  and  were  as  favorable  to  the 
defendants  as  the  law  warranted. 

Finding  no  reversible  error  in  the  record, 
the  judgment  of  the  district  court  of  Craig 
county  is  affirmed. 

ARMSTRONG  and  MATSON,  JJ.,  concur. 
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CUEOB  v.  SPOKANE  *  1.  E.  IL  (V\ 
(No.  8229.)  Kn- 

(Supreme  Court  of  Idaho.    Jan.  10,  xtat^ 

1.  Statutes  <&=>211— Title  mat  be  beab  »  v 

AID  OF  C0N8TBUCTI0N  ONLY  WHERE  LEOIS- 
LAT1VE  MEANING  IS  NOT  CLEARLY  EXPRESSED. 

The  rule  which  permits  reading  the  title  ot 
an  act  in  aid  of  statutory  construction  applies 
only  in  cases  where  the  legislative  meaning  ii 
left  in  doubt  by  failure  to  clearly  express  it 
in  the  law. 


\  TICXNAL  REALTY  SALES  CO.  v.  EWINO 
etsi   (No.  8391.) 

reme  Court  of  Utah.    Jan.  7,  1920.) 

v..  'ttion  *=»272(1) — Subsequent  pub- 

WITH  NOTICE  OF  DETECTS  IN  TITLE  18 
rEOTED. 

>uent  purchaser  on  execution  sale 
•tected  as  a  bona  fide  purchaser 
U  or  constructive  notice  of  an 
ownership,  or  interest  in  the 
time  before  payment  of  the 


2.  Statutes  <&=»146— Aiteb  codification  va- 
lidity OF  ACT  CANNOT  BE  QUESTIONED  BE' 
CAUSE  TITLE  WAS  INSUFFICIENT. 

After  the  codification  by  the  Legislature  of 
the  laws  of  the  state,  it  is  too  late  to  question 
the  validity  of  one  of  them  on  the  ground  that 
the  title  in  the  bill  by  which  it  was  originally 
enacted  was  insufficient  to  conform  to  article 

3,  i  16,  of  the  Constitution. 

3.  Railboads  «=9466— Permitting  accumu- 
lation OF  COMBUSTIBLE,  MATERIAL  ON  BIGHT 
OF  WAY  IS  NEGLIGENCE. 

A.  railroad  company,  which,  in  violation  of 
the  law,  permits  combustible  material,  not  nec- 
essary for  the  maintenance  or  operation  of  the 
road,  to  accumulate  on  its  right  of  way,  and 
to  remain  there  in  sufficient  quantity  to  com- 
municate fire,  when  started  therein,  to  con- 
tiguous property  of  another,  which  is  injured 
or  destroyed  thereby,  is  guilty  of  actionable  neg- 
ligence. 

Budge,  J.,  dissenting. 

Appeal  from  District  Court,  Kootenai 
County;  R,  N.  Dunn,  Judge. 

Action  by  Sam  Cnroe  against  the  Spokane 
ft  Inland  Empire  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Ezra  R,  WhlUa,  of  Coeur  d'Alene,  and 
Graves,  Kizer  ft  Graves,  of  Spokane,  Wash., 
for  appellant 

Black  ft  Wernette,  of  Coeur  d'Alene,  for 
respondent. 

MORGAN,  C.  3.  On  July  23,  1917,  fire 
started  In  dry  weeds  and  grass  on  appellant's 
right  of  way,  and  spread  to  respondent's  ad- 
joining land,  and  consumed  grass  in  his  pas- 
ture and  wheat  in  his  field.  Immediately 
before  the  fire,  one  of  appellant's  trains, 
propelled  by  electricity,  passed  the  point 
where  it  occurred.  The  evidence  does  not 
disclose  what  caused  the  fire,  and  no  negli- 
gence is  charged  against  appellant,  other 
than  its  failure  to  keep  Its  right  of  way  free 
from  the  combustible  material  by  means  of 
which  It  was  communicated  to  respondent's 
property. 

Respondent  relies  upon  C.  S.  if  2948  and 
8346,  and  the  trial  court  appears  to  have 
adopted  the  theory  that  these  sections  are 


of  a  *i*C> 


the  title  of^SSf 
In  1907,  shows  T L>  ' 
Intent  to  ther^  ^ 
construe  It  othe^'w-.. 
violative  of  the  to 
of  which  pirovlde8rTO,,,,J''i  _ 

"Every  act  shall  e,,^ 
matters  properly  »u> 
subject  shall  be 


^272(2)— Possession  of 
-  grantee  not  putting 


"p.  against  a  purchaser 
and  others,  by  the 
hich  did  not  record 
'ie  execution  sale, 
'ifflcient  to  show 
its  unrecorded 
ird  parties  or 
them  on  in- 


R  OF  POS- 
TiOUABRR 

■*  of  the 
chaser 
rioua, 


[1]  The  rule  which 


Permit, 


title  of  an  act  In  aid  ot'^^ 
tlon  applies  only  in  cases  ww?  * 
tlve  meaning  is  left  In  aoubth 
clearly  and  completely  express  u.^w4. 
State  v.  Paulsen,  21  Idaho,  888      ^  *» 
It  Is  said  in  Lewis'  Sutherland  *». 
Construction  (2d  Ed.)  vol.  2,  |  iso***! 
quoting  from  Hamilton  v.  Rathbone  \& 
414,  20  Sup.  Ct  155,  44  L.  Ed.  219;'      V-  *• 


"The  whole  doctrine  applicable  to  the  m>»t 
may  be  summed  up  in  the  single  observM?* 
that  prior  acts  may  be  resorted  to,  to  w 
but  not  to  create,  an  ambiguity." 


The  meaning  of  the  Legislature  Is  so  clear, 
ly  expressed  in  the  section  under  considera- 
tion as  to  prohibit  search  for  it  elsewhere. 

[2]  The  act  of  1907  was  Incorporated  in 
the  Revised  Codes  of  1909  as  section  1610, 
was  amended  by  the  1909  Legislature,  and, 
as  amended,  became  section  2948,  supra. 
This  court,  in  Anderson  v.  Great  Northern 
Ry.  Co.,  25  Idaho,  433, 138  Pac.  127,  Ann.  Cas. 
1916C,  191,  held  that  after  the  codification, 
by  the  Legislature,  of  the  laws  of  the  state, 
it  is  too  late  to  question  the  validity  of  one 
of  them  on  the  ground  that  the  title  In  the 
bill  by  which  it  was  originally  enacted  was 
insufficient  to  conform  to  the  above-mentioned 
section  of  the  Constitution. 

The  title  to  the  act  of  1909,  in  addition  to 
referring  to  the  repeal  of  section  1612  and 
the  amendment  of  other  sections  of  the 
Revised  Codes,  Including  1610,  Indicates  the 
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purpose  of  the  act  to  be  the  prevention  of 
forest  fires.  The  regulation  of  railroads  to 
the  end  that  fires  be  prevented  and  the 
prevention  of  fires  In  forested  areas  consti- 
tute but  a  single  subject,  and  matters  prop- 
erly connected  therewith,  within  the  meaning 
of  article  3,  |  16,  above  quoted.  If  the  1909 
act  should  be  held  to  be  obnoxious  to  the 
Constitution,  in  that  It  embraces  more  than 
one  subject,  It  would  avail  appellant  nothing, 
because,  in  that  event,  the  act  would  be  void 
and  the  section  would  remain  as  found  In  the 
Revised  Codes,  which  differs  from  the  amend- 
ed law  only  In  that  what  Is  therein  referred 
to  as  the  "closed  season"  Is  made  to  com- 
mence May  1st,  instead  of  June  1st,  of  each 
year. 

It  is  contended  respondent  should  not  be 
permitted  to  recover  damages  for  the  loss  of 
his  grass  and  grain  because  of  his  failure  to 
show  appellant  was  responsible  for  starting 
the  fire. 

[3]  It  Is  clear  the  Legislature  Intended  by 
sections  2948  and  8346  to  require  owners  of 
railroads  to  prevent  fire  from  spreading  from 
their  rights  of  way  onto  contiguous  lands. 
As  a  means  to  that  end  the  provision  first 
quoted  was  placed  in  the  former  section. 
Appellant's  liability  arises  from  a  violation 
of  its  duty  in  that  it  permitted  an  accumu- 
lation of  combustible  material  to  remain  on 
its  right  of  way  in  sufficient  quantity,  during 
the  season  when  it  was  unlawful  to  do  so,  to 
communicate  fire,  when  started  therein,  to 
the  property  of  respondent  This  was  a 
violation  of  law  enacted  for  the  protection 
of  respondent,  and  others  like  situated,  and 
constituted  negligence,  resulting  In  damage 
for  which  this  action  Is  maintainable.  1  C. 
J.  954,  957;  20  R.  C.  L.  38;  Denton  v. 
Missouri,  K.  &  T.  Ry.  Co.,  90  Kan.  51,  133 
Vac.  568,  47  L.  R.  A.  (N.  S.)  820,  Ann.  Cas. 
1915B,  689;  Evers  v.  Davis,  86  N.  J.  Law, 
196,  90  AO.  677 ;  Cheek  v.  Prudential  Ins. 
Co.,  192  S.  W.  387,  L.  R.  A.  1918A,  166; 
Klatt  v.  N.  C.  Poster  Lumber  Co.,  97  Wis. 
641,  73  N.  W.  563. 

The  Judgment  is  affirmed.  Costs  are 
awarded  to  respondent 

RICE,  J.,  concurs. 

BUDGE,  J.  (dissenting).  While  it  was 
alleged  in  the  complaint  that  the  fire  "was 
negligently  permitted  by  said  defendant  to 
spread  northward  from  the  defendant's  said 
right  of  way  into  the  pasture  grass  of  plain- 
tiffs said  land  next  to  and  adjoining  said 
right  of  way,"  the  evidence  discloses  no 
negligence  other  than  the  failure  of  appellant 
to  keep  Its  right  of  way  free  from  combus- 
tible material. 

I  cannot  agree  with  the  majority  opinion 
that  C.  S.  |  2948,  is  either  In  any  manner  con- 
trolling or  has  any  application  to  the  case  at 
band.    That  section  is  part  of  an  act  de- 


signed and  enacted  for  the  sole  purpose  of 
preventing  forest  fires.  I  am  unable  to  see 
wherein  the  rule  "that  prior  acts  may  be 
resorted  to  to  solve,  but  not  to  create,  an 
ambiguity,"  has  any  application  to  the  ques- 
tion before  us.  There  is  no  contention  that 
the  language  of  the  above  section  is  ambig- 
uous. The  contention  is  that  the  purpose 
of  the  act  must  be  resorted  to  In  order  to 
determine  Its  meaning  and  scope.  This  is 
a  well-settled  rule  which  has  been  clearly 
announced  by  this  court.  Rural  High  School 
District  No.  1  v.  School  District  No.  87,  32 
Idaho,  — ,  182  Pac.  859;  Wood  v.  Inde- 
pendent School  District,  21  Idaho,  734,  124 
Pac.  780;  Colburn  v.  Wilson,  24  Idaho,  94, 
132  Pac.  579. 

The  original  act  of  1907  (Sees.  Laws  1907, 
p.  18,  }  7),  in  which  C.  S.  f  2948,  first  ap- 
peared, related  solely  to  the  prevention  of 
forest  fires.  That  act  was  re-enacted  In  the 
Revised  Codes  (Rev.  Codes,  title  9,  c.  4,  § 
1610),  and  given  a  chapter  by  Itself  relating 
solely  to  forest  fires.  That  chapter  was 
amended  by  the  act  of  1909  (Sess.  Laws  1909, 
p.  227,  f  6),  which  related  solely  to  forest 
fires;  the  only  amendment  in  section  2948 
being  the  change  of  the  closed  season  from 
May  1  to  October  1,  to  from  June  1  to 
October  1  of  each  year.  As  so  amended,  the 
act  was  re-enacted  In  the  Compiled  Laws  (C. 
L.  tit.  22,  c.  124,  }  1610),  in  a  chapter  relating 
solely  to  forest  fires,  and  the  section  now 
appears  in  the  Compiled  Statutes  in  the 
same  relation  (C.  S.  tit  24,  c.  132).  Since  It 
is  a  part  of  a  general  law  relating  solely  to 
the  prevention  of  forest  fires,  the  language 
of  the  section  must  be  read  and  its  meaning 
determined  with  that  purpose  in  view,  and 
it  cannot  properly  be  construed  as  having 
any  further  application.  The  subject-matter 
of  the  entire  law,  of  which  section  2948  Is 
a  part,  must  be  considered  in  ascertaining  the 
meaning  and  scope  of  the  section.  It  .is  an 
elementary  principle  and  rule  of  statutory 
construction  that  all  acts  and  parts  of  acts 
relating  to  the  same  subject-matter  are  to 
be  construed  in  pari  materia.  2  Lewis'  Suth- 
erland, Statutory  Construction  (2d  Ed.)  §{ 
443-448;  Noble  v.  Bragaw,  12  Idaho,  268, 
85  Pac.  903. 

Moreover,  this  section  has  the  same  mean- 
ing In  the  Compiled  Statutes  that  it  had  in 
the  original  act  of  which  it  was  a  part. 
The  rule  Is  thus  stated  by  Sutherland: 

h  *  •  *  rpjje  mere  re-enactment  of  a  stat- 
ute in  a  Code  or  revision  has  been  held  not  to 
change  its  meaning,  construction  or  effect  And 
this  is  held  to  be  true,  though  the  sections  of 
an  act  are  separated  and  are  arranged  in  dif- 
ferent connections.  Where  the  general  language 
of  an  act  is  restrained  by  its  title,  it  will  have 
the  same  limited  meaning  when  incorporated 
into  a  code  without  the  title."  2  Lewis'  Suther- 
land, Statutory  Construction  (2d  Ed.)  §  451,  and 
cases  there  cited  in  notes  97,  98,  and  99. 
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Viewed  In  the  light  of  the  foregoing  rales, 
It  la  perfectly  apparent  that  the  Legislature 
never  Intended  by  the  section  in  question 
to  require  railroads  to  keep  their  rights  of 
way  clear  of  combustible  materials,  except 
In  timbered  lands  or  in  the  immediate 
vicinity  thereof,  and  there  only  during  the 
closed  season,  nor  to  penalize  them,  except 
in  such  cases.  The  statute,  therefore,  has 
no  application  to  the  present  action. 

Within  the  prohibited  zone  (timbered  coun- 
try) to  which  the  statute  (C.  S.  {  2948)  applies, 
the  railway  company  would  be  liable  for 
damage  resulting  from  fire  spreading  from 
its  right  of  way,  if  the  latter  were  not  free, 
from  combustible  material;  but  outside  of 
the  zone  the  statute  does  not  apply,  and  the 
company  would  only  be  liable  In  the  event 
it  caused  the  Are,  or  negligently  permitted  it 
to  spread  from  its  right  of  way. 

Nor  can  the  verdict  and  judgment  be  sus- 
tained under  O.  S.  f  8346,  for  while  this  sec- 
tion clearly  applies  to  railway  companies 
operating  their  roads  in  the  vicinity  of  both 
timbered  lands  and  prairie  lands  raising 
grass  or  grain,  the  statute  contains  no  pro- 
vision making  the  spread  of  Are  from  the 
right  of  way  to  such  adjoining  lands  prima 
facie  evidence  of  negligence,  but  makes  such 
companies  guilty  of  a  misdemeanor  in  the 
■event  they  permit  Are  to  spread  from  their 
rights  of  way  to  such  adjoining  lands.  The 
use  of  the  word  "permit"  presupposes  that, 
before  one  can  permit  a  thing  to  be  done,  he 
must  have  some  knowledge  that  it  is  about 
to  be  done.  Stuart  v.  State  (Tex.  Or.  E.)  60 
S.  W.  554 ;  Gray  v.  Stienes,  69  Io.wa,  124,  28 
N.  W.  475;  Wilson  v.  State,  19  Tnd.  App. 
389,  46  N.  E.  1050;  State  v.  Robinson,  55 
Minn.  169,  56  N.  W.  594;  Ball  v.  Campbell, 
H  Idaho,  754,  59  Pac.  559.  In  the  latter  case 
this  court  said : 
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"Permission  implies  leave,  license,  consent 
Sow,  then,  could  the  judges  of  election  be  said 
to  permit  acts  of  which  it  does  not  appear 
they  have  any  knowledge?" 


That  respondent  was  familiar  with  the 
foregoing  rule,  and  the  necessary  limitation 
which  its  application  would  make  upon  the 
-scope  of  section  8346,  supra,  is  apparent  from 
the  nature  of  his  allegation  that  appellant 
negligently  permitted  the  fire  to  spread  from 
Its  right  of  way  to  respondent's  lands.  Since, 
as  observed  in  the  majority  opinion,  the  only 
•evidence  of  negligence  was  the  accumulation 
of  combustible  material  upon  the  right  of 
way,  and  since  section  2948  has  no  applica- 
tion to  the  facts  of  this  case,  the  trial  court's 
instructions  to  the  jury  to  the  contrary  were 
erroneous. 

For  the  foregoing  reasons,  I  think  the 
judgment  should  be  reversed. 


NATIONAL  REALTY  SALES  CO.  v.  BWING 
etal.   (No.  3391.) 

(Supreme  Court  of  Utah.    Jan.  7,  1920.) 


1.  Execution  $=»272(1) — Subsequent  pur- 
chases WITH  NOTICE  OF  DETECTS  IN  TITLE  IS 
NOT  PBOTEOTED. 

A  subsequent  purchaser  on  execution  sale 
cannot  be  protected  as  a  bona  fide  purchaser 
if  he  had  actual  or  constructive  notice  of  an 
unrecorded  title,  ownership,  or  interest  in  the 
property  at  any  time  before  payment  of  the 
purchase  price.1 

2.  Execution    <g=»272( 2)— Possession  of 

JUDGMENT  DEBTOR'S  O  RAN  TEE  NOT  PUTTING 
PURCHASES   ON  NOTICE. 

In  action  to  quiet  title,  against  a  purchaser 
of  land  on  execution  sale  and  others,  by  the 
judgment  debtor's  grantee  which  did  not  record 
its  conveyance  until  after  the  execution  sale, 
evidence  for  plaintiff  held  insufficient  to  show 
possession  on  its  part  under  its  unrecorded 
conveyance  so  as  to  charge  third  parties  or 
purchasers  with  notice  or  to  put  them  on  in- 
quiry. 

S.  Execution  €=272(2) — Character  ot  pos- 
session to  impart  notice  to  purchaser 
of  occupant's  title. 
Possession  of  realty,  to  impart  notice  of  the 
occupant's  title  and  equities  to  a  purchaser 
on  execution  sale,  must  be  open,  notorious, 
visible,  and  continuous. 

4.  Execution  «=>256(1) — Sale  not  invali- 
dated BT  INADEQUACY  OF  PRICE. 

Mere  inadequacy  of  price  was  not  suffi- 
cient to  invalidate  execution  sale  as  against 
the  judgment  debtor's  grantee,  where  the  pro- 
ceedings were  fair  and  regular  and  there  is 
nothing  in  the  record  to  suggest  fraud  or  con- 
cealment. 

5.  Execution  *=>256 ( 1)— Equity  will  not 
aid  judgment  debtor's  grantee  who 
stood  by  on  sale. 

Equity  will  refuse  its  aid,  In  action  to  quiet 
title,  to  the  grantee  from  a  judgment  debtor 
the  day  after  judgment  which  did  not  record 
its  conveyance  until  after  sale  of  the  land  on 
execution,  but  stood  by  and  permitted  such 
sale  with  subsequent  transfers  of  title  in  reli- 
ance upon  it 

Appeal  from  District  Court,  Utah  County ; 
A.  B.  Morgan,  Judge. 

Action  by  the  National  Realty  Sales  Com- 
pany, a  corporation,  against  H.  J,  Ewlng  and 
others.  From  Judgment  and  decree  for  de- 
fendants, plaintiff  appeals.  Affirmed. 

Hancock  &  Barnes  and  Tanner  &  Tanner, 
all  of  Salt  Lake  City,  for  appellant 

R.  A  Porter,  of  Payson,  and  Morris  &  Cal- 
llster,  of  Salt  Lake  City,  for  respondents. 

CORFMAN,  0.  J.  Plaintiff  commenced 
this  action  to. quiet  the  title  to  a  tract  of 
land  alleged  to  be  owned  by  it  in  Utah  coun- 


£=>For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key -Numbered  Digests  and  Indexes 
1  Snafer  v.  Klllpack,  178  Pac.  MS. 
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ty.  The  complaint  was  in  the  usual  form 
for  the  quieting  of  title  to  real  property. 
The  defendants  filed  separate  answers,  with 
the  exception  of  H.  J.  and  Myrtle  Ewing, 
who  defaulted.  The  answers  of  the  defend- 
ants were  of  the  same  legal  effect,  denying 
ownership  In  the  plaintiff  and  relying  upon 
an  execution  sale  of  the  lands  and  premises 
made  by  the  sheriff  of  Utah  county  under  a 
judgment  secured  in  the  justice  court  in  and 
for  Salt  lake  county,  in  a  case  wherein  H.  J. 
Ewing  was  plaintiff  and  H.  S.  Tanner  et  al., 
doing  business  as  copartners  under  the  name 
of  the  Farmers'  Loan  &  Trust  Company, 
were  defendants.  It  is  alleged  by  way  of  an- 
swers of  the  defendants  that  an  abstract  of 
the  judgment  in  said  justice  court  was  filed 
in  the  district  court  for  Utah  county,  and 
that  thereupon  an  execution  issued  out  of 
said  district  court,  directed  to  the  sheriff  of 
said  county,  and  that  under  and  by  virtue  of 
said  execution  the  sheriff,  In  conformity  with 
statute,  sold  said  real  property  to  the  said 
judgment  creditor,  H.  J.  Ewing,  who  in  due 
course  of  time  received  the  said  sheriffs 
deed  therefor ;  that  thereafter  the  said  H.  J. 
Ewing  sold  and  conveyed  the  premises  to 
William  J.  Flnlayson,  who  thereafter  execut- 
ed a  mortgage  thereon  to  the  defendant 
Farmers'  &  Stockgrowers'  Bank  to  secure  a 
loan  made  by  it  to  the  said  Flnlayson. 

The  replies  made  by  plaintiff  were  practi- 
cally of  the  same  legal  effect,  alleging  as  de- 
fenses to  defendants'  answers: 

(1)  That  the  said  H.  J.  Ewing,  the  judg- 
ment creditor,  in  the  said  case  of  Ewing  v. 
Tanner  et  al.,  accepted  a  note  in  satisfaction 
of  said  judgment  in  the  justice's  court  prior 
to  the  sheriffs  levy  and  sale  under  execution. 

(2)  That  the  Judgment  and  execution  un- 
der which  the  execution  sale  was  made  did 
not  run  against  the  separate  property  of  the 
defendants  in  the  case  of  Ewing  v.  Tanner  et 
al.,  as  copartners,  but  against  their  partner- 
ship property  only,  and  that  therefore  the 
said  sheriffs  levy  against  and  sale  of  the 
separate  property  of  the  defendant  Tanner 
was  void. 

(3)  That  the  said  levy  was  made  for  the 
full  amount  of  said  judgment  in  the  justice's 
court,  when  in  fact  a  portion  of  said  judg- 
ment had  been  paid,  as  the  defendants  herein 
knew,  or  might  have  known  by  the  exercise 
of  ordinary  care. 

(4)  That  the  levy  and  sale  were  excessive 
and  irregular  for  the  reason  that  the  real 
property  sold  consisted  of  several  distinct 
parcels  of  land  of  much  greater  value  than 
the  amount  of  the  Judgment  under  which  it 
was  sold,  and  that  the  said  lands  were  all 
sold  as  one  parcel. 

(5)  That  the  plaintiff  was,  with  defend- 
ants' knowledge,  at  all  times  mentioned  in 
their  answers,  in  the  absolute,  open,  quiet, 
peaceable  notorious  and  adverse  possession 
of  the  lands  sold. 


The  case  was  tried  to  the  court  witliout  a 
Jury,  and  the  Issues  were  found  in  defend- 
ants' favor.  Plaintiff  appeals. 

In  brief,  the  plaintiff  complaha  of  and  as- 
signs as  error  the  failure  of  the  trial  court 
to  find  on  all  the  material  Issues  in  the  case  ; 
that  the  evidence  does  not  justify  and  is  in- 
sufficient to'  support  the  trial  court's  fin  dings 
of  fact,  conclusions  of  law,  and  decree;  and 
that  the  same  are  contrary  to  law. 

The  testimony,  briefly  stated,  shows:  May 
24,  1911,  Henry  S.  Tanner  became  the  owner 
of  the  land  in  controversy.    February  X8, 
1914,  a  judgment  for  $154,  interest  and  costs, 
was  rendered  in  the  justice's  court  for  Salt 
Lake  county  against  Henry  S.  Tanner,  D.  W. 
Adamson,  and  W.  P.  Funk,  copartners,  doing 
business  under  the  name  of  Farmers'  Loan  & 
Trust  Company  In  favor  of  H.  J.  Ewing,  one 
of  the  defaulting  defendants  herein.  Feb- 
ruary 19,  1914,  the  day  following  the  ren- 
dition of  the  judgment,  Henry  S.  Tanner,  by 
deed,  conveyed  the  land  to  the  National  Real- 
ty Sales  Company,  a  corporation,  the  plain- 
tiff in  the  present  case.   This  deed  was  not 
recorded  in  the  office  of  the  county  recorder 
for  Utah  county  until  June  28,  1917,  at  4:05 
o'clock  p.  m.  January  5, 1915,  an  abstract  of 
the  Judgment  rendered  against  Henry  S.  Tan- 
ner and  others  in  the  justice's  court  of  Salt 
Lake  county  was  Issued  out  of  said  court, 
and*  said  abstract  was  docketed  in  the  dis- 
trict court  of  Utah  county  March  2,  1916,  as 
"Case  No.  3482,  Civil."  Execution  issued  out 
of  said  district  court,  directed  to  the  sheriff 
of  Utah  county,  in  said  civil  case  No.  3482, 
on  June  5,  1916,  and  on  July  3,  1916,  after 
proceeding  in  accordance  with  law,  said  sher- 
iff sold  to  H.  J.  Ewing  all  the  estate,  right, 
title,  and  interest  of  Henry  S.  Tanner  In 
said  lands,  and  a  certificate  of  sale  was  Issu- 
ed to  Ewing  by  said  sheriff.  After  the  peri- 
od of  redemption  had  expired,  to  wit,  on  Jan- 
uary 20, 1917,  said  sheriff  made  and  executed 
a  sheriff's  deed  to  H.  J.  Ewing  for  the  said 
lands  which  deed  was  duly  recorded  In  the  of- 
fice of  the  county  recorder  for  Utah  county 
on  said  day. 

It  further  appears  from  the  record  that  the 
said  H.  J.  Ewing,  June,  14,  1917,  redeemed 
said  premises  from  delinquent  tax  sales  made 
for  the  taxes  levied  thereon  for  the  years 
1910  to  and  Including  the  year  1914. 

June  15,  1917,  H.  J.  Ewing,  for  a  consider- 
ation of  $1,600,  conveyed  said  lands  by  war- 
ranty deed  to  William  J.  Flnlayson,  which 
said  deed  was  duly  recorded  In  the  office  of 
the  county  recorder  for  Utah  county  June  28, 
1917,  at  1120  o'clock  a.  m.  Said  William  J. 
Flnlayson,  by  mortgage  dated'  June  19,  1917,- 
acknowledged  June  22,  1917,  mortgaged  said 
premises  to  secure  a  loan  of  $2,000  to  the  de- 
fendant Fanners'  tc  Stockgrowers'  Bank, 
which  said  mortgage  was  recorded  in  the  of- 
fice of  the  county  recorder  for  Utah  county, 
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June  28, 1917.  at  11:30  o'clock  a.  m.  William 
J.  Finlayson  died  intestate  July  21,  1917. 

The  preceding  facts  appear  as  matters  of 
public  record  and  are  not  in  dispute  between 
the  parties.  As  we  proceed  we  shall  have  oc- 
casion to  briefly  refer  to  other  features  of 
the  testimony  having  a  bearing  on  the  con- 
tentions of  the  respective  parties. 

The  trial  court  found,  among  other  things 
not  necessary  to  here  mention: 

That  the  sheriff  of  Utah  county  sold  the 
lands  in  accordance  with  law  to  the  defendant 
H.  J.  Ewing;  "that  the  said  sheriff,  in  ac- 
cordance with  the  sale  to  the  said  H.  J.  Ewing, 
executed  and  delivered  a  certificate  of  sale  to 
said  premises;  that  after  the  time  for  redemp- 
tion had  expired  and  neither  the  said  H.  S. 
Tanner  nor  any  other  person  claiming  under 
him,  or  otherwise,  having  redeemed  the  afore- 
said lands  and  premises  from  said  sale,  the 
said  sheriff  on  or  about  the  20th  day  of  Janu- 
ary, 1917,  executed  and  delivered  to  said  H. 
J.  Ewing  a  sheriff's  deed  to  the  aforesaid  lands 
and  premises;  that  at  the  time  of  said  sheriff's 
sale,  as  aforesaid,  the  said  H.  S.  Tanner  had 
been  and  was  the  real  owner  of  the  aforesaid 
lands  and  premises." 

The  trial  court  then  proceeds  to  make  fur- 
ther findings  to  the  effect  that  H.  J.  Ewing 
and  his  wife  subsequently  sold  the  premises 
to  William  J.  Finlayson  for  a  consideration 
of  $1,900,  and  that  he  thereafter  mortgaged 
the  property  to  the  defendant  the  Farmers'  & 
Stockgrowers'  Bank,  to  secure  a  promissory 
note  dated  June  19, 1917,  for  $2,000  (no  part 
of  which  has  been  paid),  and  that  the  afore- 
said transactions  were  "without  notice  of 
any  claim  by  the  plaintiff  of  any  right,  title, 
or  Interest  in  or  to  said  property." 

[1]  It  Is  the  contention  of  the  plaintiff 
that,  at  the  time  of  the  sale  of  the  property 
under  execution,  the  judgment  debtor  had  no 
Interest  therein,  having  previously  conveyed 
the  premises  to  the  plaintiff  by  deed  dated 
February  19,  1914,  although  the  same  was 
not  recorded  in  the  office  of  the  county  re- 
corder of  Utah  county  until  June  28,  1917, 
after  the  sale  under  execution,  the  Issuance 
of  a  sheriff's  deed  to  Ewing,  his  sale  and  con- 
veyance to  William  J.  Finlayson,  defendant's 
intestate,  and  the  letter's  mortgage  to  the  de- 
fendant the  Fanners'  &  Stockgrowers'  Bank 
had  been  made  matters  of  public  record.  If 
we  correctly  understand  plaintiff's  counsel, 
they  do  not  seriously  contend  that  the  plain- 
tiff had  any  right  under  the  circumstances  to 
assume  that  It  could  stand  idly  by  relying  on 
its  unrecorded  deed  and  permit  Innocent  par- 
ties to  deal  with  respect  to  the  property 
without  knowledge  or  any  notice  whatever  of 
the  plaintiff's  claims  in  the  property,  but  that 
plaintiff's  possession  of  the  premises  was 
sufficient  to  put  the  defendants  on  notice. 
The  law  Is  well  settled  and  firmly  establish- 
ed, and  it  may  be  said  to  be  the  general  doc- 
trine both  In  this  country  and  in  England, 
188  P.-70 


that  a  subsequent  purchaser  cannot  be  pro- 
tected as  a  bona  fide  purchaser  if  he  had  ac- 
tual or  constructive  notice  of  an  unrecorded 
title,  ownership,  or  Interest  in  the  property 
at  any  time  before  payment  of  the  purchase 
price.  Wade  on  Notice,  §  273;  Beattie  v. 
Crewdson,  124  Cal.  577,  57  Pac.  463 ;  Shafer 
v.  Killpaek,  173  Pac.  948.  In  the  present 
case  the  plaintiff  relies  on  its  possession  as 
giving  notice  of  title  and  ownership  of  the 
premises  Involved.  The  testimony  shows 
that  the  lands  in  question  are  fenced,  but 
have  no  other  improvements  thereon.  Henry 
S.  Tanner  testified  that  the  lands  were  leased 
by  him  to  a  Mrs.  Hansen,  who  farmed  a 
small  portion  thereof  from  year  to  year  dur- 
ing his  ownership,  and  that  after  he  deeded 
the  property  to  the  plaintiff  Mrs.  Hansen  con- 
tinued to  make  use  of  the  land  for  pasturage 
and  some  farming,  as  did  also  a  Mrs.  Tanner. 
There  lis  testimony  In  the  record  that  the 
land  was  platted  and  cut  up  Into  city  lots 
which  were  advertised  and  offered  for  sale 
through  the  medium  of  circular  letters  and 
newspaper  advertisements.  The  plats  of  the 
land  were  not,  however,  made  matters  of 
public  record,  nor  is  it  shown  that  any  of  the 
advertising  matter  came  under  the  notice  of 
any  of  the  defendants.  The  testimony  of  the 
defendants  Is  to  the  effect  that  they  had  no 
knowledge  whatever  of  any  of  these  things. 
The  defendants'  testimony  further  tends  to 
show  that  Henry  S.  Tanner  was  informed 
concerning  the  judgment  rendered  against 
him  and  that  he  was  given  to  understand 
that  an  effort  would  be  made  to  collect  the 
judgment  Annan  W*  Ewing,  a  brother  and 
agent  of  the  defendant  H.  J.  Ewing,  who 
transacted  and  directed  the  business  relative 
to  the  sale  of  the  lands  under  execution,  and 
also  afterwards  which  respect  to  a  sale  to 
William  Finlayson,  testified: 

"I  informed  Mr.  Tanner  that  the  sheriff  was 
advertising  the  property  in  accordance  with 
law,  and  I  told  him  that  we  didn't  want  to  go 
further  with  it;  that  we  preferred  to  have 
him  pay  the  judgment  and  costs,  which  he 
promised  to  do.  *  *  *  That  was  during  the 
time  the  advertising  was  going  on  in  the  Provo 
paper." 

The  same  witness  testified,  in  substance, 
that  after  the  premises  were  sold  under  exe- 
cution sale,  and  his  brother  had  become  the 
purchaser  and  had  received  the  sheriff's  deed 
therefor,  he  and  his  brother  went  upon  the 
land  with  a  deputy  county  surveyor,  estab- 
lished the  boundaries,  and  marked  the  cor- 
ners of  the  lands;  that  at  that  time  there 
was  no  one  in  possession  of  or  using  the 
lands;  that  they  then  made  arrangements 
with  a  nearby  farmer  to  take  and  use  the 
land  under  the  ownership  of  H.  J.  Ewing. 
Lottie  Finlayson,  defendant  In  a  represent- 
ative capacity  of  the  estate  of  William  Fin- 
layson deceased,  testified  that,  soon  after  her 
husband  acquired  the  property  by  purchase 
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from  H.  J.  Ewing,  her  husband  died;  that 
she  knew  the  land  and  had  visited  it  from 
time  to  time  after  the  purchase  thereof ;  that 
it  was  not  occupied  by  any  person,  but  was 
left  barren  and  unattended.  She  further  tes- 
tified that  she  had  no  knowledge  whatever  of 
the  plaintiff  claiming  an  interest  in  the  land 
until  a  summons  was  served  upon  her  in  this 
action.  James  F.  Hiat't,  a  witness  for  the 
defendants,  testified  that  he  had  some  inten- 
tion of  leasing  or  purchasing  the  lands  un- 
der consideration  during  April,  1917,  after 
the  defendant  H.  J.  Ewlng '  had  received  a 
sheriff's  deed  therefor ;  that  he  met  Mr.  Tan- 
ner in  Salt  Lake  City,  and— 

"I  told  him  that  Mr.  Ewing  was  offering  to 
■ell  the  land.  *  *  *  I  told  Mr.  Tanner  that 
I  had  called  at  the  recorder's  office  and  found 
that  there  was  a  recorded  deed  in  the  name 
of  H.  J.  Ewing  and  it  was  A.  W.  Ewing  that 
I  had  been  dealing  with.  This  was  the  first 
that  I  heard  of  H. '  J.  Ewing  and  that  there 
was  a  man  by  the  name  of  Adamson  and  Funk 
and  Tanner,  as  I  remember  it,  associated  to- 
gether. This  ground  was  sold  to  H.  J.  Ewing 
at  an  auction  sale  in  Prove  on  a  certain  date, 
and  I  described  the  land,  or  the  proceedings 
along  this  line.  Mr.  Tanner  expressed  some- 
what of  surprise  that  the  title  had  got  in  that 
condition,  and  he  told  me  he  would  have  to  look 
into  it.  He  says,  'they  can't  sell  my  land  thatt 
way,  you  know.'" 

[2,  i]  We  have  reviewed  the  authorities 
cited  in  plaintiff's  brief  with  care,  and  we 
fail  to  find  a  single  case  bearing  upon  the 
question  of  possession  in  which  it  has  been 
held  that  possession  of  the  kind  and  charac- 
ter testified  to  by  plaintiff's  witnesses  is  suffi- 
cient, under  similar  circumstances,  to  charge 
third  parties  or  purchasers  with  notice  of 
ownership  or  sufficient  to  put  the.  Intending 
purchaser  upon  inquiry.  To  say  the  least, 
the  testimony  of  the  plaintiff's  witnesses  was 
exceedingly  vague  and  doubtful  with  respect 
to  the  question  of  possession,  and  the  testi- 
mony of  defendants'  witnesses  is  In  conflict 
therewith.  It  is  held  by  the  courts,  in  gen- 
eral, and  the  authorities  cited  by  plaintiff  af- 
ford no  exception  to  the  rule,  that  possession 
of  real  property,  in  order  to  Impart  notice  of 
the  occupant's  title  and  equities,  must  be 
open,  notorious,  visible,  and  continuous. 
Warvelle  on  Abstracts,  §§  361,  681 ;  Wade  on 
Notice,  f  238.  Moreover,  as  we  have  pointed 
out,  Mr.  Tanner,  as  president  of  the  plain- 
tiff company,  stood  by  with  full  knowledge  of 
the  fact  that  the  lands  were  about  to  be  sold 
under  execution;  that  the  property  after- 
wards bad  been  sold;  and  that  a  sheriff's 
deed  had  been  issued  to  the  purchaser  and 
recorded.  More  than  that,  he  was  apprised 
that  the  purchaser  was  intending  to  sell  the 


property  to  third  parties.  In  the  meantime 
he  stood  placidly  by,  Inactive  and  without 
protest,  and  permitted  the  defendants,  the 
subsequent  purchaser  and  incumbrancer,  to 
act  upon  the  title  made  manifest  in  H.  J. 
Ewing  by  the  proceedings  made  of  record 
against  the  property. 

[4,  S]  It  does  seem  that  the  property  now 
under  consideration  was  sold  under  the  exe- 
cution for  an  inadequate  price.  However, 
mere  inadequacy  of  price  was  not  sufficient 
to  invalidate  the  sale  when  the  proceedings 
were  fair  and  regular  and  there  is  nothing 
In  the  record  to  suggest  fraud  or  conceal- 
ment 16  R.  C.  L.  140;  Wilklns  v.  Rue,  4 
Blackf.  (Ind.)  263,  29  Am.  Dec.  368;  Bogle 
v.  Bloom,  36  Kan.  512,  13  Pac.  793.  The 
plaintiff  was  apprised  of  all  the  proceedings 
against  Its  property,  and  bad  it  acted  sea- 
sonably it  could  have  averted  the  acts  of 
which  it  complains  without  prejudicing  the 
rights  of  the  defendants  now,  as  we  think, 
fully  established  by  the  conduct  of  the  re- 
spective parties  under  the  circumstances  as 
disclosed  by  the  record  before  us. 

"If  there  has  been  unreasonable  delay  in 
asserting  claims,  or  if,  knowing  his  rights,  & 
party  does  not  seasonably  avail  himself  of 
means  at  hand  for  their  enforcement,  or  suf- 
fers his  adversary  to  incur  expense  or  enter 
into  obligations  or  otherwise  change  his  posi- 
tion, or  in  'any  way  by  inaction  lulls  suspi- 
cion of  his  demands  to  the  harm  of  the 
other,  or  if  there  has  been  actual  or  passive 
acquiescence  in  •  *  *  the  act  complained 
of,  equity  will  ordinarily  refuse  •  •  *  aid 
*  *  *  of  an  admitted  right"  Stewart  v. 
Finkelstone,  206  Mass.  28,  92  N.  E.  87,  28  L. 
R.  A.  (N.  S.)  684.  138  Am.  St.  Rep.  870.  . 

Under  our  statute,  Oomp.  Laws  Utah  1917, 
g  6934,  with  respect  to  execution  sales,  Henry 
S.  Tanner  or  the  plaintiff,  could  have  direct- 
ed the  sale  of  the  property  to  have  been 
made  in  parcels,  if  so  desired.  The  land 
was,  as  the  testimony  shows,  but  one  parcel 
within  the  meaning  of  the  law.  Moreover, 
the  plaintiff  could  have  then  asserted  its 
claim  of  ownership,  which  it  did  not  da 

The  defendants  in  this  action  acquired 
their  interests  in  the  property  without  no- 
tice of  any  rights  of  the  plaintiff  in  the  prop- 
erty as  the  trial  court  found,  and  their 
rights,  in  view  of  the  laches  of  the  plaintiff, 
must  be  upheld. 

We  find  no  prejudicial  error  in  the  record 
before  us,  and  therefore  it  is  ordered  that 
the  Judgment  and  decree  of  the  district  court 
be  affirmed,  with  costs. 

FRICK,  WEBER,  GIDEON,  and  THUR- 
MAN,  JJ.,  concur. 
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RICHARDS  et  al.  t.  RICHARDS.  (No.  966.) 
(Supreme  Court  of  Wyoming.   Jan.  30,  1920.) 

1.  Pahtnebship  i§=>53  —  Evidence  showing 
existence  ot  fiem. 

Evidence  held  to  support  the  trial  court's 
finding  that  a  sheep  and  live  stock  copartner- 
ship existed  between  plaintiff  and  his  brothers, 
sued  by  him  for  an  accounting,  and  that  defend- 
ants' claim  that  money  furnished  by  plaintiff 
was  a  mere  loan  to  them  was  not  sustained. 

2.  Appeal  and  ebbor  <8=1011(D— Finding 

ON  CONFLICTING  EVIDENCE  CONCLUSIVE. 

Finding  of  trial  court  on  conflicting  evidence 
will  not  be  disturbed  on  appeal. 

3.  Partnership  <8=»336(3)  —  Evidence  sus- 
taining FINDING  AS  TO  RESPECTIVE  INTER- 
ESTS Or  PARTNERS. 

In  suit  for  accounting  by  one  partner  in  a 
sheep  and  live  stock  business  against  the  others, 
his  brothers,  evidence  held  to  suBtain  substan- 
tially the  finding  of  the  trial  court  as  to  the 
relative  interests  of  the  respective  parties  in  the 
assets  of  the  firm. 

4.  Appeal  and  error  «=>1048(6)— Error  in 
requiring  answers  to  intebbogatobies 
harmless  whebe  defendant  testified  to 
same  matter  at  trial. 

Where  answers  to  interrogatories  were  not 
offered  in  evidence  by  either  party,  and  defend- 
ants testified  to  the  same  matters  while  on  the 
stand,  any  error  in  the  order  requiring  defend- 
ants to  answer  such  interrogatories,  attached 
to  the  reply,  was  harmless  to  them. 

5.  Pleading  o$=>236(5)— Amendment  after 
evidence  not  allowed  except  to  conform 

TO  PBOOF. 

Amendment,  after  evidence  had  been  intro- 
duced, would  have  been  proper  only  in  order  to 
make  the  pleadings  conform  to  the  proof,  and, 
where  the  proposed  amendment  would  not  so 
conform  to  the  proof,  it  was  properly  refused. 

Error  to  District  Court,  Carbon  County; 
V.  J.  Tidball,  Judge. 

Suit  by  Chris  C.  Richards  against  John  W. 
Richards  and  others.  To  review  decree  for 
plaintiff,  defendants  Richards  bring  error. 
Affirmed. 

N.  R.  Greenfield  and  A.  McMicken,  both  of 
Rawlins,  for  plaintiffs  in  error. 

L.  E.  Armstrong  and  Brimmer  &  Brimmer, 
both  of  Rawlins,  and  N.  E.  Corthell,  of  Lar- 
amie, for  defendant  in  error. 

BEARD,  C.  J.  The  defendant  in  error, 
Chris  C.  Richards,  brought  suit  in  the 
district  court  of  Carbon  county  against  the 
defendants  in  error,  John  W.  and  Fred  R. 
Richards  and  Charles  Travis.  The  petition 
Is  too  lengthy  to  be  here  set  out,  but  the 
substance  of  the  averments  thereof  which 
are  necessary  to  present  the  questions  in 
the  case  here  are :  That  about  April  28, 1900, 
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the  three  Richards  entered  into  an  agreement 
to  become  partners  in  the  sheep,  live  stock, 
and  ranch  business,  under  the  firm  name  of 
Richards  Bros.,  each  paying  into  the  partner- 
ship account  the  sum  of  $500,  and  were  to 
be  equal  partners  in  said  business,  John 
W.  and  Fred  R.  to  devote  their  entire  time 
to  the  firm  business,  and  Chris  O.  to  devote 
such  time  to  it  as  his  other  labors  would 
allow.  That  about  November  1,  1900,  said 
Travis  became  a  member  of  said  firm,  invest- 
ing the  sum  of  $800.  That  In  the  fall  of 
the  year  1907,  the  members  of  the  firm  at- 
tempted to  state  the  amount  of  their  respec- 
tive contributions  to  the  capital  of  said  firm 
In  the  following  amounts,  to  wit:  John  W. 
Richards,  $5,300;  Fred  R.  Richards,  $1,000; 
Charles  Travis,  $800;  and  Chris  C.  Richards, 
$836.  That  by  mistake  the  amount  thus  stat- 
ed as  contributed  by  John  W.  was  overstated 
in  the  sum  of  $2,000.  That  the  business  was 
continued  under  the  readjustment  of  the  re- 
spective interests  until  the  commencement  of 
the  action  August  4,  1915.  By  amendment 
made  during  the  trial  or  at  the  close  of  the 
evidence,  plaintiff  alleged  that  said  Travis 
some  time  during  1915  sold  his  interest  in 
said  business  and  retired  from  said  firm, 
receiving  payment  therefor  in  part  from  the 
funds  of  the  firm  and  in  part  by  a  note  signed 
by  Richards  Bros.  He  prayed  for  a  dissolu- 
tion of  the  firm,  a  determination  of  the  in- 
terest of  the  respective  partners,  an  account- 
ing, etc. 

The  defendants  below  filed  separate  an- 
swers. The  answers  of  John  W.  and  Fred  R. 
Richards  being  identical,  and  specifically  de- 
nied the  allegations  of  the  petition,  except 
that  they  admitted  that  the  firm  of  Richards 
Bros,  existed  and  alleged  that  It  was  com- 
posed of  themselves  only.  Alleged  that  the 
plaintiff  below,  Chris  C.  Richards,  loaned  to 
said  firm  the  sum  of  $836,  which  had  been 
fully  paid. 

By  reply  plaintiff  denied  that  he  loaned  the 
firm  the  money  as  alleged  or  that  it  had  been 
repaid. 

The  defendant  Charles  Travis  answered 
denying  that  at  the  date  of  his  answer,  Feb- 
ruary 19,  1916,  he  had  any  Interest  in  the 
firm  of  Richards  Bros.,  and  averred  that  for 
a  long  period  of  time  he  was  interested  in 
said  partnership,  having  invested  the  sum  of 
$800  in  said  company  in  November,  1900; 
that  the  exact  interest  in  percentage  in  said 
business  which  was  held  by  him  was  un- 
known to  him;  that  on  November  17,  1915, 
he  sold  all  of  his  interest  in  said  company 
to  John  W.  Richards  and  Fred  R.  Richards, 
and  received  payment  for  said  Interest  from 
them.  To  his  answer  there  does  not  seem 
to  have  been  any  pleading  filed. 

On  the  trial,  the  court  found  generally  in 
favor  of  the  plaintiff,  Chris  C.  Richards, 
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and  against  the  defendants  John  W.  Richards ; 
and  Fred  B.  Richards,  and  that  those  three 
parties  on  or  about  April  28,  1900,  entered 
into  a  copartnership  and  as  such  engaged 
in  the  sheep,  lire  stock,  and  ranching  busi- 
ness. That  about  November  10,  1900,  de- 
fendant Charles  Travis  was  admitted  as  a 
copartner  in  said  business.  That  the  copart- 
nership so  continued  until  about  December  1, 
1915,  when  Travis  retired  from  the  firm  and 
received  from  the  remaining  copartners  full 
compensation  for  his  interest  therein.  That 
the  copartnership  consisting  of  the  three 
Richards  thereafter  aw  tinned  and  is  still  in 
existence.  That  it  was  agreed  between  the 
plaintiff  and  the  defendants  John  W.  and 
Fred  R.  Richards  that  their  respective  inter- 
ests in  said  copartnership  should  be  in  pro- 
portion to  the  amounts  of  money  and  time 
by  them  respectively  contributed  thereto. 
Found  that  the  interest  of  the  plaintiff  Chris 
C.  Richards  was  12%  per  cent  of  the  total 
thereof,  and  that  of  said  defendants  87% 
per  cent.  That  no  specific  period  was  agreed 
upon  for  the  existence  or  continuance  of  said 
copartnership.  That  plaintiff  was  entitled  to 
have  the  copartnership  dissolved,  its  affairs 
wound  up,  and  Its  net  assets,  after  the  pay- 
ment of  Its  debts,  distributed  among  the  co- 
partners in  proportion  to  their  respective  in- 
terests as  aforesaid.  An  interlocutory  decree 
was  entered  accordingly,  and  a  special  master 
appointed  to  take  an  accounting  of  the  assets 
and  liabilities  of  the  copartnership  and  re- 
port to  the  court  From  that  decree  the  de- 
fendants John  W.  and  Fred.  R.  Richards 
bring  the  case  here  by  proceedings  in  error. 

Counsel  for  plaintiffs  in  error  state  the  is- 
sues in  the  case  In  their  brief  as  follows : 

The  questions  to  be  determined  in  this  pro- 
ceeding are:  (1)  Is  there  a  partnership  exist- 
ing between  the  plaintiff  and  the  defendants 
Richards?  (2)  If  such  partnership  exists,  what 
are  the  respective  interests  of  the  partners?" 

It  Is  the  contention  of  plaintiffs  in  error 
that  the  finding  of  the  court  on  neither  of 
those  questions  Is  sustained  by  sufficient  evi- 
dence. The  evidence  is  voluminous  and  con- 
flicting, and  it  would  be  a  useless  task  to 
attempt  to  review  it  at  length  here.  There 
was  no  written  agreement  between  the  par- 
ties, and  whether  or  not  a  partnership  ex- 
ists between  them  must  be  determined  from 
their  conflicting  testimony  as  to  their  agree- 
ment and  their  subsequent  conduct  The 
parties  are  brothers,  and  the  testimony  of 
Chris  C.  is  to  the  effect  that  in  April,  1900, 
the  three  agreed  to  engage  in  the  sheep  busi- 
ness, each  to  contribute  to  the  capital  of  the 
firm,  John  W.  and  Fred  R.  to  devote  their  en- 
tire time  to  the  business,  and  he  to  devote  such 
time  as  his  other  work  would  permit  and  that 
they  were  to  share  In  the  business  in  pro- 
portion to  the  amount  of  capital  Invested  and 
time  employed  In  the  business  by  each  of  the 


partners;  that  at  the  start  he  furnished  $500. 
and  various  other  sums  thereafter,  which 
were  used  in  the  business,  and  devoted  con- 
siderable time  In  the  conduct  of  Its  affairs. 
The  contention  of  the  defendants  John  W. 
and  Fred  R  Richards  Is  that  there  was  no 
agreement  of  partnership  except  between, 
themselves,  and  that  whatever  money  was 
furnished  by  Chris  C  was  simply  loaned  to 
them,  for  the  use  of  which  they  were  to  pay 
the  usual  rate  of  Interest  and  more  If  the 
business  was  prosperous  and  they  could  af- 
ford to  do  ax  Their  testimony  is  to  that 
effect  although  their  recollections  of  what 
was  said  and  done  appears  to  be  quite  dim. 
A  certain  book  of  accounts,  admitted  to  have 
been  kept  by  John  W„  is  in  evidence,  in 
which  the  first  entry  therein  is  as  follows : 

"1800,  Apr.  2&  J.  W.,  F.  R.  A  C  C  Rich- 
ards Bot  of  Cosgriff  Bros.  500  ewes  @  4j65 
per  head,  $2,325.00  Share  as  follows: 

C.  C.  Richards  $500.00 

F.  R  Richards   91Z50 

J.  W.  Richards   812^0- 

Then  follows  several  pages  of  personal  ac- 
counts of  the  parties  and  an  expense  account 
On  page  70  of  said  book  the  following  entry 
appears: 

"Banna,  Wyo,  Nov.  1st  1000. 
"Charles  Travis,'  C  C  Richards,  J.  W.  Rich- 
ards and  F.  R  Richards  have  this  10th  day  of 
November,  1900,  engaged  in  the  sheep  business 
under  the  name  of  Richards  Bras,  with  amounts 
invested  as  follows: 

Chas  Travis  $  800.00 

C  C.  Richards   742.08 

J.  W.  Richards  2,769.12 

F.  R  Richards  2,769.12 

$7,080.90" 

— followed  by  accounts  headed  "Richards 
Bros.,"  in  which  name  the  business  has  since 
been  conducted.  Travis  Is  a  brother-in-law 
of  the  Richards.  No  note  or  other  evidence 
of  Indebtedness  was  given  to  either  him  or 
plaintiff  for  the  money  furnished  by  them. 
Travis  testified  that  In  November,  1900,  he 
put  $800  Into  the  business  and  was  to  draw 
his  portions  of  the  dividends,  up  until  1907, 
when  be  and  John  W.  had  a  verbal  agreement 
that  he  was  to  get  $200  a  year  on  his  invest- 
ment It  appears  he  retired  from  the  firm 
In  1915,  his  Interest  being  paid  for  out  of 
the  funds  of  Richards  Bros.  December  1, 
1907,  a  set  of  books  of  the  firm  of  Richards 
Bros,  was  opened  containing  a  list  of  the 
resources  and  liabilities  of  the  firm,  in  which 
plaintiff  Is  credited  with  Investments  to  the 
amount  of  $820.  By  the  monthly  trial  bal- 
ances from  January  1, 1906,  to  and  Including 
July  1,  1916,  the  stock  account  of  the  respec- 
tive parties,  with  the  exception  of  one  month, 
is  entered  as  follows:  J.  W.  Richards,  $5,300; 
F.  R  Richards,  $1,000;  and  C.  C.  Richards, 
$836,  The  personal  accounts  of  the  parties 
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also  appear  In  the  books.  These  books  were 
opened  by  plaintiff.  That  is,  he  did  the 
clerical  work.  The  defendants  testifying  that 
they  did  not  know  from  what  source  he  got 
the  figures;  that  they  gave  him  very  little 
information  or  assistance.  Thereafter  for 
part  of  the  time  the  books  were  kept  by 
plaintiff  and  for  part  of  the  time  by  Fred 
R.  Richards.  In  1913  the  parties  attempted 
a  settlement  of  their  affairs,  in  which  it  ap- 
pears they  figured  plaintiff's  Interest  at  15 
per  cent  compound  interest  on  $500;  bat  the 
settlement  was  not  consummated,  was  dis- 
regarded by  the'  parties,  and  the  business 
continued  as  before.  In  1915,  plaintiff  was 
seeking  a  settlement  of  the  company  affairs, 
and  the  attorneys  for  the  defendants,  by  their 
direction,  wrote  plaintiff  a  letter  in  which 
they  state: 

"Your  brothers  have  been  to  see  us  relative 
to  the  question  of  the  settlement  of  your  claim 
againBt  their  partnership.  We  have  gone  over 
the  matter  very  thoroughly  with  them  and  have 
before  us  your  various  letters.  We  cannot  see 
in  any  event  how  you  can  claim  15  per  cent,  of 
the  profits  of  the  partnership,  whatever  they 
might  be.  According  to  the  so-called  trial  bal- 
ance of  October  1st,  1914,  which  you  refer  to, 
the  amount  you  contributed  was  only  $836.00, 
which,  according  to  the  amounts  the  other 
brothers  contributed,  would  be  between  11  and 
12  per  cent,  but  as  you  say  on  one  of  your  let- 
ters, the  inventory,  so-called,  is  antiquated." 

The  letter  then  proceeds  at  length  to  state 
why  certain  property  of  the  firm,  particularly 
real  estate,  had  not  increased  in  value,  and 
then  proceeds: 

"In  view  of  the  fact  that  your  two  brothers 
have  given  their  entire  time  and  attention  to 
this  business  and  you  have  given  little  or  noth- 
ing, your  brothers  thought  it  was  proper  and 
right  that  they  should  be  allowed  in  any  set- 
tlement, wages  at  the  running  rates  for  the 
work  they  have  done,  and  as  you  have  attended 
to  the  books  at  various  times  they  were  willing 
to  allow  you  for  whatever  services  you  did, 
about  $800.00,  which  seems  to  be  extremely 
liberal.  As  it  is  impossible  without  a  great  deal 
of  expense  to  get  a  true  inventory  and  appraise- 
ment of  the  present  values  of  all  the  property, 
they  thought  that  it  would  be  very  equitable  to 
offer  you  ten  times  the  amount  that  you  put  in, 
or  the  amount  of  $8,360.00,  as  a  settlement  in 
full  to  be  paid  in  this  way"  (stating  terms  of 
payment).  "This  seems  to  us  to  be  a  very  liber- 
al offer,  in  view  of  the  fact  that  you  have  had 
from  the  proceeds  of  the  business  at  various 
times  $2,395.28,  or  nearly  three  times  as  much 
as  you  originally  contributed." 

They  then  stated  that  the  cash  and  notes 
bad  been  sent  to  a  bank  with  a  release,  and 
requested  him  to  call  there,  sign  and  return 
the  release,  and  then  proceeds: 

"Should  you  refuse  to  settle  in  this  way  the 
only  method  by  which  an  equitable  arrangement 
could  be  arrived  at  without  litigation,  which  of 
course  would  cost  a  good  deal  of  money  to  both 
sides,  besides  ill  feeling,  would  be  for  you  to 


appoint  one  party  and  your  brothers  another 
and  those  two  select  a  third  and  go  over  all 
the  property  of  the  company  and  make  a  fair 
value  of  it,  and  then  have  the  matter  figured 
out  on  a  pro  rata  basis  giving,  of  course,  to 
your  brothers  proper  allowance  for  their  work 
in  running  the  business,  and  you  such  as  would 
be  equitable  for  attending  to  the  books  at  the 
times  you  did.  Ton  can  understand  that  this 
would  cost  a  considerable  amount  of  money,  as 
to  get  the  proper  men  to  make  these  valuations 
and-  go  over  all  the  property  of  the  partnership 
at  this  time  would  take  some  time  and  they 
would  have  to  be  well  paid,  which,  of  course, 
would  have  to  come  out  of  the  partnership  as- 
sets and  leave  that  much  less  for  your  share." 

[1, 2]  The  business  of  the  firm  was  conduct- 
ed by  the  defendants,  and  when  money  was 
borrowed  on  Its  account  the  notes  were 
signed :  "Richards  Bros.  J.  W.  Richards.  F. 
R.  Richards."  And  when  written  contracts 
were  entered  into  they  recited  that  Richards 
Bros,  was  a  copartnership  composed  of  J. 
W.  Richards  and  F.  R.  Richards,  and  their 
printed  stationery  contained  the  names  of 
defendants  only.  There  was  also  testimony 
of  other  parties  that  defendants  had  stated 
that  plaintiff  had  an  interest  in  the  business. 
We  have  referred  to  so  much  of  the  evidence, 
not  only  to  disclose  the  conflict  therein,  but 
also  to  show  that  there  was,  in  our  judgment, 
ample  evidence  to  support  the  finding  of 
the  trial  court  that  a  copartnership  exists 
between  plaintiff  and  defendants,  and  that 
defendants'  claim  that  the  money  furnished 
by  plaintiff  was  a  mere  loan  to  them  Is  not 
sustained.  The  court  having  found  upon  the 
whole  evidence  In  favor  of  plaintiff  on  that 
Issue,  Its  finding  should  not  be  disturbed  by 
this  court. 

[>]  On  the  other  branch  of  the  case — the 
Interest  of  the  respective  partners— we  think 
it  impossible  for  any  one  to  arrive,  to  a 
mathematical  certainty,  at  the  interest  of 
each,  and  perhaps  no  two  persons  would  ar- 
rive at  the  same  result  from  the  evidence  In 
the  record  in  this  case.  Counsel  for  the  re- 
spective parties  practically  agree  that  the 
amounts  Invested  by  each  of  the  parties  as 
shown  by  the  books  from  time  to  time  contain 
errors,  and  that  the  other  evidence  in  the  case 
must  be  considered  in  arriving  at  a  just  and 
approximately  correct  result  The  figures 
furnished  us  by  counsel  for  plaintiffs  in  error, 
and  which  they  argue  are  supported  by  the 
evidence,  would  reduce  plaintiff's  Interest  to 
9%  per  cent  On  the  other  hand,  counsel  for 
defendant  In  error  furnish  us  with  figures, 
which  they  likewise  contend  are  supported  by 
the  evidence,  which  would  increase  his  inter- 
est to  at  least  more  than  16  per  cent ;  and,  if 
error  was  committed  by  the  trial  court  in  its 
finding,  It  was  against  their  client.  We  have 
given  careful  consideration  to  the  entire  evi- 
dence in  the  record  and  believe  the  court  ar- 
rived at  substantial  justice  between  the  par- 
ties on  the  evidence  presented  to  it 
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[4]  Objection  Is  made  to  the  order  of  the 
court  requiring  the  defendants  to  answer  cer- 
tain Interrogatories  attached  to  the  replies. 
The  answers  to  those  interrogatories  were 
not  offered  In  evidence  by  either  party,  and 
the  defendants  testified  to  the  same  matters 
while  on  the  stand,  and  it  has  not  been  made 
to  appear  that  they  were  prejudiced  even  If 
the  ruling  as  to  certain  of  the  interrogatories 
was  erroneous. 

[5]  Error  is  also  assigned  in  the  ruling 
of  the  court  in  refusing  to  allow  defendants 
to  amend  their  answers  after  the  evidence 
had  all  been  Introduced.  Such  amendment 
at  that  time  would  be  proper  only  in  order 
to  have  the  pleadings  conform  to  the  proof, 
and,  as  the  proposed  amendment  would  not 
conform  to  the  proof  as  found  by  the  court 
from  the  evidence,  the  amendment  was  prop- 
erly refused. 

Upon  the  whole  record  we  do  not  discover 
any  such  prejudicial  error  as  will  entitle 
plaintiffs  In  error  to  a  reversal  of  the  judg- 
ment, and  it  Is  therefore  affirmed. 
Affirmed. 

POTTER,  J.,  and  ARNOLD,  District  Judge, 
concur. 

Hon.  JOHN  R.  ARNOLD,  Judge  of  the 
Third  Judicial  District,  was  called  in  and  sat 
In  place  of  BLYDENBURGH,  J„  who  had  an- 
nounced his  disqualification  to  sit  In  the  case. 


KEYWORTH  v.  NEVADA  PACKARD 
MINES  CO.  (No.  2402.) 

(Supreme  Court  of  Nevada.    Jan.  30,  1820.) 

1.  INFANT8  <S=>23— PtTBPOSE  OF  STATUTE  A8 
TO  CONVEYANCES  OF  MINING  CLAIMS  BY 
MINORS. 

The  real  purpose  of  Rev.  Laws,  {{  1103, 
1104,  relative  to  conveyances  of  mining  loca- 
tions and  claims  by  minors,  was  to  subject 
minors  under  the  age  of  21  and  over  18  who 
convey  interests  in  mining  claims  to  the  same 
consequences  as  attach  to  persons  over  21  who 
convey  such  property. 

2.  Estoppel  «=>74(1)-Prinoipal  must  buf- 
fer FBOM  WRONGFUL  CONDUCT  OF  AGENT 
HELD  OUT  AS  OPTIONEE. 

Where  the  owner  of  a  mining  claim  put 
another  in  position  to  hold  himself  out  as 
holder  of  an  option  to  sell,  and  purchasers 
dealt  with  such  other  on  the  assumption,  the 
owner  cannot  urge  the  agency  of  such  other  and 
his  misconduct  as  ground  for  setting  aside  his 
deed  to  the  purchasers,  since  one  who  makes  it 
possible  for  a  person  to  perpetrate  a  wrong 
on  another  must  suffer  the  consequences. 

3.  Partnership  <8=>3— Agreement  of  pur- 
chasers of  mining  claim  option  to  pat 
optionee  part  of  consideration  in  pro- 
motion stock  not  creating  partnership. 

Where  the  optionee  of  mining  claims  sold 
his  interest  in  the  option  in  consideration  that 


the  purchasers  should  make  the  Initial  pay- 
ment on  the  option  and  organize  a  company 
to  take  title  to  the  claims  and  divide  with  him 
the  promotion  stock,  no  partnership  was  there- 
by created  between  the  parties,  any  more  than 
if  the  whole  consideration  had  been  paid  in 
cash;  so  that  such  purchasers  could  not  be 
charged  as  partners,  with  optionee's  knowl- 
edge of  facts. 

4.  Corporations  <8=428(12)— Knowledge  of 
director's  fraud  while  acting  for  him- 
self NOT  CHARGEABLE  TO  COMPANY. 

Where  the  holder  of  an  option  on  mining 
claims  became  director  and  officer  of  a  company 
formed  to  operate  such  claims  after  exercise 
of  the  option,  the  company  was  not  charged 
with  knowledge  of  the  officer's  fraud  on  the 
owner  of  the  claims;  he  ha  vug  acted  whol- 
ly for  himself. 

Appeal,  from  Sixth  Judicial  District  Court, 
Humboldt    County;    Edward    A.  Ducker 
Judge. 

Action  by  William  Austin  Keywortb 
against  the  Nevada  Packard  Mines  Com- 
pany. From  judgment  for  defendant,  plain- 
tiff appeals.  Affirmed. 

Hoyt,  Norcross,  Thatcher,  Woodburn  & 
Henley,  of  Reno,  for  appellant 

Cheney,  Downer,  Price  &  Hawkins,  of 
Reno,  for  respondent. 


COLEMAN,  C.  J.  This  action  was  brought 
to  recover  an  undivided  one-fourth  Interest 
in  the  Packard  No.  1,  Packard  No.  2,  and 
Packard  Fraction  mining  claims,  situated  In 
Rochester  mining  district,  Humboldt  county, 
Nev.  The  plaintiff,  on  March  29,  1913  (being 
then  past  18  years  of  age),  together  with  H. 
R.  Lund,  Dick  Keyworth,  and  Donald'  C. 
Wheeler,  gave  R.  L.  Ray  an  option  on  the 
said  mining  claims  for  the  sum  of  $5,000, 
with  the  understanding  that,  in  case  said 
option  were  taken  up,  a  corporation  should 
be  formed  to  take  title  to  said  property,  and 
that  2  per  cent,  of  the  capital  stock  of  such 
company  should  be  Issued  and  delivered  to 
the  plaintiff  and  his  co-owners.    Five  hun- 
dred dollars  of  said  cash  consideration  was 
to  be  paid  on  or  before  April  10, 1913,  and  the 
balance  within  one  year  thereafter.   It  was 
further  agreed  that  upon  the  making  of  the 
payment  of  $500  Ray  or  his  assigns  should 
have  possession  of  the  property,  with  the 
privilege  of  working  the  same,  and  should 
pay  to  said  owners  a  royalty  of  10  per  cent 
on  the  net  proceeds;  the  royalty  payments 
to  be  credited  upon  the  deferred  payment  of 
$4,500. 

Simultaneously  with  the  execution  of  said 
option,  another  and  separate  agreement  was 
made,  whereby  it  was  understood  that  In 
case  Ray  should  make  a  sale  he  should  re- 
ceive a  commission  of  20  per  cent.  At  the 
same  time  said  owners  executed  a  deed  to 
Ray  for  said  property,  which  was  to  be  put 
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In  escrow  upon  the  making  of  the  Initial 
payment  of  1500 ;  said  deed  to  be  delivered 
to  him  when  the  terms  of  the  option  agree- 
ment were  compiled  with  by  Ray  or  his  as- 
signs. The  execution  of  said  deed  and  op- 
tion was  procured  by  Ray  with  the  view  of 
interesting  one  Gottstein  in  the  property; 
but,  the  latter  failing  to  take  over  the  prop- 
erty, Ray  sought  a  written  extension  of  time 
in  which  to  dispose  of  it.  This  the  owners 
refused  to  grant,  but  Ray  was  informed  that, 
if  he  found  a  purchaser  for  the  property  be- 
fore the  owners  did,  the  terms  of  such  option 
would  be  complied  with. 

Ray  succeeded  In  interesting  one  Frank 
Margrave  In  the  property,  who  on  April  19, 
1913,  paid  the  owners  the  sum  of  $500,  in 
accordance  with  the  agreement  of  March  29, 
1913,  and  the  said  deed  was  at  that  time 
placed  in  escrow  with  the  Mercantile  Bank- 
ing Company  of  Lovelock,  Nev.,  to  be  deliv- 
ered when  the  terms  of  the  escrow  agreement 
were  complied  with. 

Ray  received  from  plaintiff  and  his  co- 
owners  $100  of  the  $500  so  paid  them.  Im- 
mediately after  the  said  payment  had  been 
made  and  said  deed  placed  in  escrow,  Ray, 
Margrave,  and  Mark  Walser,  who  was  asso- 
ciated with  Margrave  in  the  transaction,  en- 
tered into  possession  of  the  property  and  pro- 
ceeded to  prospect  the  same  and  to  extract 
and  ship  ore  therefrom.  In  July,  1913,  Ray, 
Margrave,  and  Walser  organized  the  defend- 
ant corporation  and  became  directors  and 
officers  thereof. 

By  deed  of  July  11,  1913,  Ray  transferred 
the  said  mining  claims  to  Walser  and  Mar- 
grave, who  by  deed  of  the  same  date  conveyed 
the  property  to  the  defendant  company,  both 
of  which  deeds  were  recorded  on  said  date  of 
execution.  On  April  19,  1914,  the  deed  of 
March  29,  1913,  held  in  escrow  as  above 
mentioned,  was  delivered,  in  accordance 
with  the  escrow  agreement,  upon  the  pay- 
ment of  the  balance  due,  less  $810  which  the 
defendant  claimed  the  right  to  withhold, 
being  the  balance  claimed  by  Ray  as  com- 
mission, the  defendant  contending  that  as 
between  it  and  Ray  it  was  entitled  to  the 
same,  and  plaintiff  and  his  co-owners  waiv- 
ing an  claim  thereto. 

It  is  alleged  by  plaintiff  that  Ray,  between 
April  10  and  19,  1913,  made  a  discovery  of 
ore  upon  said  mining  claims  which  "would 
have  the  effect  of  greatly  increasing  their 
sale  value,"  and  intentionally  declined  to 
communicate  to  said  owners  the  knowledge 
thereof,  for  the  purpose  of  Inducing  them  to 
carry  out  the  terms  of  the  agreement  of 
March  29,  1913,  and  that  on  April  18th  Ray 
took  said  Margrave  upon  the  said  mining 
claims  and  disclosed  to  him  his  (Ray's)  knowl- 
edge of  such  discovery,  and,  for  the  purpose 
of  preventing  said  owners  from  learning  of 
such  discovery,  exacted  of  Margrave  a  prom- 
ise to  keep  it  secret  in  case  he  did  not  become 


interested  in  the  property.  Walser  Is  also 
charged  with  knowledge  of  such  facts  at 
the  time  of  the  making  of  said  first  payment, 
as  is  defendant  company  as  of  the  time  of 
its  organization. 

Knowledge  on  the  part  of  Ray,  Margrave, 
and  Walser  of  plaintiff's  minority  is  alleged 
as  of  April  19, 1913,  when  said  $500  payment 
was  made,  and  that  the  defendant  was  aware 
thereof  at  the  time  of  its  organization. 

It  is  also  alleged  that  at  the  time  of  the 
making  of  said  first  payment  said  claims 
were  of  great  value,  and  that  plaintiff  did 
not  acquire  knowledge  of  said  discoveries  of 
said  Ray  until  on  or  about  April  18,  1917. 

A  Judgment  having  been  entered  in  favor 
of  the  defendant,  and  a  motion  for  a  new 
trial  having  been  denied,  the  plaintiff  has 
appealed. 

Sections  1  and  2  of  "an  act  concerning 
conveyances  of  mining  locations  and  claims 
by  minors,"  approved  February  29,  1889 
(Rev.  Laws,  8S  1103,  1104),  reads: 

"Section  1.  In  all  cases  in  this  state,  since 
the  first  day  of  July,  A.  D.  eighteen  hundred 
and  sixty- seven,  where  minors  over  the  age  ot 
eighteen  years  have  sold  interests  acquired  by 
them  in  mining  claims  or  locations  by  virtue  of 
their  having  located  such  claims,  or  having  been 
located  therein  by  others,  and  have  executed 
deeds  purporting  to  convey  such  interests,  such 
deeds,  if  otherwise  sufficient  in  law,  shall  be 
held  valid  and  sufficient  to  convey  such  inter- 
est fully  and  completely,  notwithstanding  the 
minority  of  the  grantor,  and  without  any  power 
or  right  of  subsequent  revocation:  Provided, 
that  this  section  shall  not  apply  to  cases  where 
any  fraud  was  practiced  upon  such  minor,  or 
any  undue  or  improper  advantage  taken  by  his 
purchaser  or  any  other  person  to  induce  such 
minor  to  execute  such  deed:  And,  provided 
further,  that  this  section  shall  not  apply  to  or 
affect  any  suits  which  may  now  be  pending  in 
any  courts  of  this  state,  in  which  the  legality 
or  validity  of  such  deeds  may  be  involved. 

"Sec.  2.  All  minors  in  this  state,  over  the 
age  of  eighteen  years,  are  hereby  authorized 
and  empowered  to  sell  and  convey  by  deed  such 
interests  as  they  may  have  acquired,  or  may 
hereafter  acquire,  in  mining  claims  or  mining 
locations  within  this  state,  by  virtue  of  locating 
the  same,  or  being  located  therein,  and  such 
deed  shall,  if  otherwise  sufficient  in  law,  be 
held  valid  and  sufficient  to  convey  such  interest 
fully  and  completely,  and  without  the  right  of 
subsequent  revocation,  notwithstanding  the 
minority  of  the  grantor,  subject,  however,  to 
the  same  provisions  and  limitations  contained 
in  the  first  section  of  this  act." 

[1]  In  view  of  the  fact  that  plaintiff  was 
of  the  age  of  18  years  at  the  time  of  the 
making  of  the  sale  on  April  19,  1913,  it  be- 
comes necessary  that  we  inquire  as  to  the 
real  purpose  of  the  foregoing  act. 

In  approaching  a  consideration  of  this 
question,  we  must  first  determine  the  purpose 
of  the  statute  which  we  have  quoted.  We 
may  speculate  as  much  as  we  please  as  to 
circumstances  which  led  to  the  adopting  of 
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the  statute  mentioned.  It  may  be  that  ex- 
perience had  taught  that  youths,  during  their 
minority,  frequently  became  locators  of  min- 
ing property,  and  that  It  was  difficult  In 
many  instances  for  a  prospective  purchaser 
to  accurately  determine  the  age  of  one  from 
18  to  21,  and  that  it  might  have  happened 
that  in  some  Instances  young  men  under  the 
age  of  21  had  represented  themselves  as  over 
that  age  to  facilitate  the  transfer  of  their 
interest  In  mining  claims,  and  thereafter 
repudiated  the  transaction  as  the  act  of  an 
Infant,  and  either  caused  a  great  deal  of 
trouble  or  an  outlay  of  considerable  amount 
Be  this  as  it  may,  the  legislature  sought  to 
safeguard  purchasers  of  mining  property  who 
took  deeds  from  all  persons  over  the  age  of 
18,  and  enacted  the  law  giving  the  same  force 
to  the  deed  of  a  person  under  21,  but  over 
18  years  of  age,  conveying  an  interest  In  a 
mining  claim,  as  that  given  to  the  deed  of  a 
person  over  21,  provided  that  no  fraud  was 
practiced  upon  the  minor  or  undue  advan- 
tage taken  of  him.  In  view  of  the  fact  that 
prior  to  the  enactment  of  the  statute  it  was 
the  law  of  the  state  that  any  conveyance, 
even  of  an  adult,  might  be  set  aside  where 
fraud  or  undue  Influence  had  been  practiced 
to  procure  it,  the  proviso  contained  In  the  act 
quoted  was  not  for  the  purpose  of  declaring  a 
new  rule,  but  was  put  In  as  a  precautionary 
measure  to  make  sure  that  the  rule  then  In 
existence  would  be  made  applicable  to  any 
transactions  had  under  the  statute  in  ques- 
tion. The  real  purpose  of  the  act,  then,  was 
to  subject  minors  under  the  age  of  21  years, 
and  over  18,  who  conveyed  an  Interest  in  a 
mining  claim,  to  the  same  consequences  as 
attached  to  persons  over  21  who  conveyed 
mining  property. 

It  is  insisted  that  the  failure  of  Ray  to 
disclose  to  the  plaintiff  the  discovery  made 
by  Ray  between  April  10  and  19,  1913,  of 
rich  float  upon  the  ground  In  question  con- 
stituted a  fraud  upon  plaintiff  for  which 
he  should  be  adjudged  the  owner  of  the  in- 
terest in  question.  In  support  of  the  con- 
tention, we  are  directed  to  numerous  author- 
ities which  declare  it  to  be  the  law  that  an 
agent  or  broker  engaged  in  negotiating  the 
sale  of  property  must  act  with  the  utmost 
good  faith,  and  that  he  is  under  a  legal  obli- 
gation to  disclose  to  his  principal  facts  with- 
in or  which  may  come  to  his  knowledge 
which  might  influence  the  principal  in  the 
transaction.  As  to  this  general  rule  of  law 
there  can  be  no  dispute;  but,  conceding  for 
the  purpose  of  this  case  (without  so  deciding) 
that  the  facts  disclosed  bring  it  within  the 
general  rule  stated,  we  are  of  the  opinion 
that  the  judgment  should  be  affirmed. 

Plaintiff  and  his  co-owners  had  executed 
an  option  and  deed,  both  of  which  were  to 
be  placed  in  escrow  upon  the  payment  by 
Ray  or  his  assigns  of  the  sum  of  $500.  Mar- 
grave and  Walser,  learning  the  facts,  and 


having  Inspected  the  property,  got  the  owners 
and  Ray  together  and  went  to  the  bank, 
where  the  $500  was  paid  and  the  Instruments 
placed  In  escrow,  as  agreed.  This  was  all 
done  while  Margrave  and  Walser,  so  far  as 
appears,  were  laboring  under  the  impression 
that  Ray  was  simply  an  optionee,  and  not 
an  agent  of  the  plaintiff  and  his  co-owners 
to  sell  the  property.  There  is  no  evidence 
In  the  record  to  the  contrary;  but  plaintiff 
testified  that  in  August  succeeding  the  date 
of  the  transaction  Walser  informed  him  that 
knowledge  had  Just  been  acquired  to  the  ef- 
fect that  Ray  was  getting  a  commission  from 
the  selling,  and  requested  that  the  owners 
waive  the  payment  to  the  bank  on  account 
of  the  escrow  agreement  of  the  sum  of  $810, 
an  amount  equal  to  the  balance  claimed  by 
Ray  as  commission,  which  was  afterwards 
done.  This  being  the  fact,  it  appears  con- 
clusively that  Margrave  and  Walser  had 
been  acting  all  of  the  time  upon  the  assump- 
tion that  Ray  was  not  agent  of  the  plaintiff 
and  his  co-owners,  but  was  merely  an  op- 
tionee of  the  property,  and  that  they  took 
the  property  just  as  though  such  was  the 
fact. 

[2]  In  view  of  this  undisputed  state  of 
facts,  whatever  the  law  may  be  upon  the 
question  of  agency,  the  plaintiff  cannot  re- 
cover, for  the  reason  that,  having  put  Ray 
In  the  position  to  hold  himself  out  as  the 
holder  of  an  option,  and  parties  having  dealt 
with  him  upon  that  assumption,  he  cannot 
urge  now  the  agency  of  Ray  and  his  mis- 
conduct as  a  ground  for  setting  aside  the 
deed,  for  the  reason  that,  where  one  of  two 
persons  must  suffer  for  the  wrong  of  another, 
he  who  makes  It  possible  for  such  person  to 
perpetrate  a  wrong  must  be  the  sufferer. 
Paraphrasing  the  language  of  the  court  In 
Scott  v.  Gallagher,  14  Serg.  &  R.  (Pa.)  833, 
16  Am.  Dec.  508,  the  Interpolated  words  be- 
ing underscored: 

"Courts  of  justice  view  secret  agreements 
with  a  jealous  and  scrutinizing  eye.  •  *  * 
There  would  be  no  hardship  in  the  case  on 
Keyicorth,  because  it  was  his  own  folly  to  place 
himself  and  others  in  Jhe  power  of  Ray.  If  any 
person  suffers  it  should  be  Keyvoorth,  and  not 
defendant,  for  this  plain  and  obvious  reason, 
that  he  has  been  the  cause  which  made  the  per- 
petration of  the  fraud  possible.  Equity  says,  if 
one  of  two  innocent  persons  must  suffer,  he  who 
has  been  the  cause  shall  bear  the  loss;" 

See,  also,  Magee  v.  Manhattan  L.  I.  Co., 
92  TJ.  S.  98,  23  U  Ed.  699;  Reed  v.  Munn, 
148  Fed.  761,  80  C.  O.  A.  215 ;  American  Bond- 
ing Co.  v.  Pueblo  Inv.  Co.,  150  Fed.  23,  80 
C.  O.  A.  97,  9  I>.  R.  A.  (N.  S.)  557,  10  Ann. 
Cas.  357;  Hendry  t.  Cartwright,  14  N.  M. 
72,  89  Pac.  309,  SLR,  A.  (N.  S.)  1056 ;  Gass 
v.  Hampton,  16  Nev.  185. 

In  this  connection  it  might  not  be  out  of 
place  to  say  that,  while  plaintiff  was  under 
21  years  of  age,  the  entire  negotiations  in 
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the  transaction  were  left  to  him  by  bis  part- 
ners, one  of  whom,  at  least,  is  a  man  of  large 
affairs. 

[3]  It  Is  contended  that,  in  view  of  the  fact 
that  prior  to  the  time  the  initial  payment 
of  $500  was  made  by  Margrave  and  Walser 
an  agreement  was  entered  Into  by  and  be- 
tween them  and  Bay,  to  the  effect  that  they 
should  make  said  Initial  payment  and  at 
their  own  expense  should  organize  a  com- 
pany to  take  title  to  said  property  and  di- 
vide between  themselves  and  Bay  the  pro- 
motion stock  thereof,  a  partnership  was 
created  among  them,  and  that  such  partner- 
ship was  charged  with  knowledge  of  all  of 
the  facts  known  to  Ray.  We  do  not  consider 
this  transaction  a  partnership.  The  agree- 
ment did  not  create  a  partnership,  any  more 
than  It  would  have  done  had  It  called  for 
the  payment  of  a  cash  consideration  for  the 
option.  Money  might  have  been  the  consider- 
ation to  have  been  paid  for  his  option,  and 
If  such  had  been  the  fact,  it  could  not  be 
contended  that  a  partnership  was  created; 
and  it  is  equally  clear  to  our  minds  that  the 
agreement  to  issue  to  Ray  a  certain  amount 
of  stock  for  his  interest,  in  lieu  of  cash,  and 
the  making  of  him  a  director  of  the  company, 
did  not  create  a  partnership. 

[*]  But,  conceding  the  correctness  of  plain- 
tiff's contention  that  such  a  partnership  did 
exist  (without  expressing  any  opinion  as  to 
the  legal  effect  thereof),  he  is  in  no  position 
to  complain,  because,  as  we  have  said,  by 
giving  Bay  the  option  he  was  enabled,  as  a 
matter  of  fact,  to  mislead  Margrave  and 
Walser  as  to  his  true  status  in  the  trans- 
action, and  through  them  the  defendant  com- 
pany which  took  over  the  property,  which 
acquired  its  title  before  knowledge  of  the 
alleged  fraud  had  been  gained.  The  mere 
fact  that  Ray  became  a  director  and  officer 
of  the  company  was  not  enough  to  charge 
It  with  knowledge  of  the  fraud  of  Ray ;  for 
during  all  of  the  negotiations  he  was  acting 
for  himself,  and  not  for  Margrave,  Walser, 
or  defendant  corporation.  The  rule  applying 
to  such  a  situation  is  declared  In  Edwards 
v.  Carson  Water  Co.,  21  Nov.  468,  483,  34 
Pac.  381,  386,  as  follows: 

"Instead  of  acting  for  the  corporation,  they 
fthe  officers  of  the  company]  executed  a  note 
purporting  to  be  a  valid  obligation  to  the  com- 
pany, when  In  fact  it  was  to  secure  the  indi- 
vidual indebtedness  of  its  president  for  money 
which  the  corporation  had  intrusted  to  him  to 
pay  its  debts,  and  which  he  testifies  he  was 
permitted  to  retain  to  his  own  use,  with  the 
knowledge  and  consent  of  the  debtor,  Wright 
Under  such  circumstances,  at  the  time  of  the 
giving  of  the  note  of  1886,  Helm  was  acting 
for  himself,  and  he  was  not,  with  respect  to 
the  transaction,  an  agent  at  all;  and  the  cor- 
poration is  not,  as  to  that  matter,  bound  by 
his  acts,  nor  is  it  chargeable  with  his  knowl- 
edge." 


The  Court  of  Appeals  of  Kansas,  In  First 
National  Bank  v.  Skinner,  10  Kan.  App.  517, 
62  Pac.  705,  quotes  approvingly  from  Thomp- 
son on  Corporations,  as  follows: 

"The  knowledge  acquired  by  the  officers  or 
agents  of  the  corporation,  while  not  acting  for 
the  corporation,  bnt  while  acting  for  them- 
selves, is  not  imputable  to  the  corporation." 

See,  also,  7  R.  O.  L.  p.  657,  and  extended 
note  to  Bank  of  Pittsburgh  v.  Whitehead, 
36  Am.  Dec.  191. 

In  Franklin  Mining  Co.  v.  O'Brien,  22  Cola 
129,  43  Pac.  1016,  55  Am.  St  Bep.  118,  the 
court  says: 

"The  general  rule  undoubtedly  is  that  a  cor- 
poration is  not  affected  with  notice  or  knowl- 
edge of  facts  merely  because  some  of  its  pro- 
moters who  organized  the  corporation  had 
knowledge  of  such  facts,  or  merely  because 
some  of  its  stockholders  had  notice;  and  a 
corporation  is  not  charged  with  notice  of  facts 
known  or  acquired  by  its  officer  or  agent  in 
a  transaction  in  which  he  acts  for  himself,  and 
not  for  the  corporation.  To  this  effect  we  are 
referred  to  the  case  of  Davis  Wagon  Wheel 
Co.  v.  Davis  Iron  Wagon  Co.  [O.  CJ  20  Fed. 
Rep.  699." 

See,  also,  Zang  v.  Adams,  28  Cola  410, 
48  Pac.  509,  58  Am.  St.  Rep.  249. 

While  laches,  estoppel,  and  the  statute  of 
limitations  were  pleaded  by  the  defendant 
they  will  not  be  considered,  because,  enter- 
taining the  views  which  we  do,  the  Judgment 
must  necessarily  be  affirmed. 

It  is  so  ordered. 


SANDERS,  J.,  concurs. 

Nora^-DUCKER,  J.,  not 
having  presided  at  the  trial 
court 


participating, 
In  the  lower 


FRIBEBG  v.  BJELLAND.* 

(Supreme  Court  of  Oregon.  Jan.  27, 1920.) 

Specific  performance  <8=»47— Oral  lease 
fob  more  than  one  yeab  specifically  en- 
forced because  of  improvements  by  ten- 
ANT. 

A  court  of  equity  will  require  specific  per- 
formance of  an  oral  lease  for  a  term  of  more 
than  one  year,  and  therefore  void  under  the 
statute  of  frauds,  where  the  tenant  has  entered 
into  the  premises  and  has  incurred  expense  in 
making  valuable  permanent  improvements  and 
changed  his  position  to  such  an  extent  that  a 
refusal  on  the  part  of  the  lessor  to  perform 
operates  as  a  fraud  on  the  rights  of  the  lessee. 

Department  2. 

Appeal  from  Circuit  Court  Multnomah 
County;  Geo.  W.  Stapleton^ Judge. 

Action  by  William  Frlberg  against  A.  O. 
Bjelland.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 


«=For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
•Rehearing  denied  February  24,  1920. 
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In  the  early  part  of  the  summer  of  1917, 
the  defendant,  Mr,  Bjelland,  was  the  owner 
of  several  houses  located  on  Lovejoy  street, 
to  the  city  of  Portland,  Or.  While  he  and 
Frlberg,  who  Is  a  contractor,  were  examin- 
ing the  house  at  627  Lovejoy  street,  Bjelland 
asked  Frlberg  if  he  did  not  want  to  rent  the 
house  at  625  Lovejoy  street  which  became 
vacant  the  last  of  June,  1917.  Bjelland  offer- 
ed him  the  house  for  $20  per  month.  Frlberg, 
after  he  and  his  wife  Inspected  the  house, 
Informed  Bjelland  that  It  needed  painting, 
tinting,  a  new  closet  and  shelves  put  in,  and 
several  other  things.  Mr.  Bjelland  told  Frl- 
berg that  he  could  fix  it  up  to  suit  himself, 
as  long  as  he  paid  for  such  improvements. 
Mr.  Frlberg,  in  commenting  on  the  amount 
of  money  It  would  be  necessary  to  spend  to 
put  the  house  in  condition  for  them  to  live 
in,  said  that  if  they  moved  they  wanted  to  be 
sure  that  after  spending  this  money  the  rent 
would  not  be  raised,  and  that  they  would 
have  the  place  for  six  years.  Bjelland  as- 
sured Frlberg  that  he  could  have  the  house 
for  six  years  or  more,  for  $20  per  month, 
"as  long  as  they  paid  the  rent";  Frlberg 
to  pay  for  any  and  all  repairs  and  alter- 
ations of  the  house.  As  a  result  of  these 
negotiations,  it  was  agreed  between  them 
that  Bjelland  would  rent  the  house  to  Frl- 
berg for  the  period  of  six  years,  at  a  monthly 
rental  of  $20  per  month,  and  that  Friberg 
was  to  pay  for  any  and  all  repairs  and  al- 
terations that  were  put  into  the  house. 

At  the  same  time  Friberg  agreed  to  repair 
and  remodel  Bjelland's  house  at  627  Lovejoy 
street  He  began  this  work  shortly  after  the 
4th  of  July,  and  at  the  same  time  began  to 
work  on  the  house  at  625  Lovejoy  street,  pur- 
suant to  the  contract.  In  the  month  of  July, 
Friberg  had  the  interior  of  the  house  painted 
and  tinted,  had  some  closets  made  in  the 
house,  put  In  some  additional  electric  lights 
and  wiring,  spending  about  $150  on  the  house 
before  he  moved  in,  and  paid  bis  monthly 
rental  of  $20.  Thereafter,  In  carrying  out  the 
agreement,  he  spent  about  $180  in  various 
improvements  and  repairs  on  the  house  and 
premises.  He  had  a  garage  built  and  paint- 
ed, putting  in  a  cement  floor;  had  some  old 
locks  on  the  doors  of  the  house  replaced  with 
new  locks;  had  the  porch  fixed;  had  the 
furnace  fixed;  and  In  the  following  spring 
had  the  lawn  resodded,  and  new  screens  made 
especially  for  the  windows  of  the  house. 

June  1, 1918,  Bjelland  notified  Frlberg  that 
the  rent  would  be  raised,  refusing  to  accept 
the  rent  offered.  Later  he  reconsidered  and 
accepted  the  rent  August  1,  1918,  he  again 
refused  to  accept  the  rent  tendered,  and  upon 
Friberg's  refusal  to  pay  the  demanded  in- 
crease, Bjelland  brought  an  action  of  for- 
cible .entry  and  detainer  in  the  district  court 
for  Multnomah  county  against  Mr.  Frlberg, 
whereupon  Mr.  Friberg  began  this  suit  seek- 


ing to  restrain  the  prosecution  of  that  action, 
and  forbid  Mr.  Bjelland  from  interfering 
with  him  in  his  possession  of  the  premises, 
known  as  625  Lovejoy  street  and  compel 
Bjelland  to  specifically  perform  his  agree- 
ment of  lease. 

M.  p.  Meacham,  of  Portland  (Emil  P.  Slov- 
arp  and  S.  B.  Huston,  both  of  Portland,  on 
the  brief),  for  appellant. 

Oscar  Furuset,  of  Portland,  for  respondent. 

Wm.  C.  Bristol,  of  Portland,  amicus  curiae. 

BEAN,  J.  (after  stating  the  facts  as  above). 
A  court  of  equity  will  require  specific  per- 
formance of  an  oral  lease  for  a  term  of  more 
than  one  year,  and  therefore  void  under  the 
statute  of  frauds,  where  the  tenant,  relying 
upon  that  agreement  has  entered  Into  pos- 
'  session  of  the  premises  and  has  Incurred  ex- 
penses in  making  valuable  permanent  lm- 
1  provements,  and  changed  his  position  to  such 
,  an  extent  that  a  refusal  on  the  part  of  the 
j  lessor  to  perform  operates  as  a  fraud  on  the 
j  rights  of  the  lessee.    Such  part  performance 
takes  the  contract  out  of  the  operation  of 
the  statute  of  frauds.   Wallace  v.  Scogglns, 
:  18  Or.  502,  504,  21  Pac.  558,  17  Am.  St.  Rep. 
.  749;  West  v.  Washington  Ry.  Co.,  49  Or. 
436,  448,  90  Pac.  666;  McMahan  v.  Whelan, 
44  Or.  402,  75  Pac.  715;  Deeds  v.  Stephens, 
8  Idaho,  514,  69  Pac.  534;  Morrison  v.  Her- 
rlck,  130  111.  631,    22  N.  E.  587;  note  in  3 
L.  R.  A.  (N.  S.)  852;  Eaton  v.  Whitaker,  18 
Conn.  222,  230,  44  Am.  Dec.  586. 

An  action  at  law  would  not  afford  the 
plaintiff  adequate  relief.    It  would  be  la- 
equitable  to  permit  the  plaintiff  to  be  ejected 
.  from  the  dwelling  before  the  expiration  of 
:  the  time  orally  agreed  upon  for  the  lease. 
There  was  a  definite  agreement,  between  the 
parties,  for  a  lease  for  the  term  of  six  years 
at  a'  rental  of  $20  per  month.  By  the  terms 
of  the  lease,  the  lessee  was  to  make  whatever 
repairs  or  alterations  be  might  desire,  In 
!  order  to  fit  the  dwelling  for  use  during  that 
j  period.    Relying  upon  the  contract,  and  In 
compliance  therewith,  plaintiff  took  pos- 
session of  the  premises,  and  within  a  short 
i  time  expended  the  sum  of  $330  in  repairs  and 
1  alterations  of  the  house  and  the  construction 
of  a  garage  on  the  lot.   Such  outlay  strongly 
indicates  that  Friberg  had  an  understanding 
j  or  contract  with  Mr.  Bjelland  for  a  lease 
of  the  premises  for  a  period  of  more  than 
I  one  year,  or  be  would  not  have  expended  a 
sum  of  money  greatly  in  excess  of  one  year's 
I  rental.    The  refusal  !by  the  defendant  to 
!  perform  the  agreement  operates  as  a  fraud 
upon  the  rights  of  plaintiff. 

We  concur  In  the  able  opinion  rendered  by 
the  learned  trial  judge,  and  affirm  the  judg- 
ment of  the  lower  court 

McBRIDB,  C.  J.,  and  JOHNS  and  BEN- 
NETT, JJ„  concur. 


Digitized  by 


Google 


Or.) 


MULKEY  v.  BENNETT 

(186  P.) 


1115 


MULKEY  et  al.  v.  BENNETT,  State  Super- 
intendent of  Banks,  et  al.* 

(Supreme  Court  of  Oregon.  Jan.  27, 1820.) 

1.  Mandamus  <8=»154(2)  —  Pleading  condi- 
tions PRECEDENT  NECESSARY  TO  COMPEL  IS- 
SUE 07  CHARTER  TO  DO  BANKING  BUSINESS. 

In  the  absence  of  allegation  by  petitioner 
that  the  superintendent  of  banks  has  examined 
into  the  condition  of  a  proposed  bank  and  has 
ascertained  the  character  and  general  fitness  of 
the  persons  named  as  officers  and  stockholders, 
or  has  refused  to  do  so,  mandamus  will  not  lie 
to  compel  him  to  grant  a  charter,  in  view  of  L. 
O.  L.  §  4568,  as  amended  by  Laws  1917,  p.  154, 
i  2. 

2.  Mandamus  <8=165— Demurrer  not  admis- 
sion OF  FACTS  NOT  ALLEGED. 

While  a  demurrer  admits  all  of  the  allega- 
tions of  an  alternative  writ  of  mandamus,  it 
cannot  be  deemed  or  treated  as  an  admission 
of  any  fact  which  is  not  alleged. 

3.  Banks  and  banking  «=>4— Constitution- 
al law  <g=> 240(1)— Statute  requiring  per- 
mission to  establish  bank  not  denial  of 
equal  protection. 

L.  O.  L.  §  4568,  as  amended  by  Laws  1917, 
p.  154,  $  2,  relating  to  the  issuance  of  charters 
to  banks  and  the  powers  of  the  superintendent 
of  banks,  is  not  a  denial  of  equal  protection 
within  Const.  XJ.  S.  Amend.  14. 

4.  Constitutional  law  <8=>42  —  Complaint 
AS  TO  constitutionality  of  statute  not 
considered  in  absence  of  injury. 

It  cannot  be  contended  that  the  portion  of 
L.  O.  L.  J  4568,  as  amended  by  Laws  1917,  p. 
154,  §  2,  which  reads,  "and  if  in  his  opinion  the 
organization  of  such  bank  is  justified,"  confers 
upon  the  superintendent  of  banks  an  arbitrary 
power  and  that  the  same  is  unconstitutional, 
unless  the  person  complaining  has  strictly  com- 
plied with  the  provisions  of  such  section. 

Department  2. 

Appeal  from  Circuit  Court,  Marion  Coun- 
ty; George  G.  Bingham,  Judge. 

Proceedings  in  mandamus  by  S.  A.  Mulkey 
and  others  to  compel  Will  H.  Bennett,  Su- 
perintendent of  Banks  of  the  State  of  Ore- 
gon, and  others,  members  of  the  State  Bank- 
ing Board,  to  Issue  to  the  plaintiffs  a  charter 
to  do  a  banking  business.  Judgment  for 
plaintiffs,  and  defendants  appeal.  Reversed, 
and  writ  denied. 

This  is  a  proceeding  in  mandamus  to  com- 
pel the  defendants  to  Issue  to  the  plaintiffs 
a  charter  to  do  a  banking  business  In  the 
district  of  St  Johns,  in  the  city  of  Portland. 

The  defendant  Mr.  Oloott  is  Governor  and 
secretary  of  state,  and  Mr.  Hoff  is  state 
treasurer;  and  together  they  constitute  the 
state  board  of  bank  commissioners  .which 
elected  the  defendant  Bennett  as  state  su- 
perintendent of  banks.  It  is  alleged  thaf 
the  city  of  Portland  has  a  population  of 


200,000;  that  the  St  Johns  district,  formerly 
the  city  of  St  Johns,  which  is  now  in  the 
city  of  Portland,  is  situated  more  than  two 
miles,  to  wit,  twelve  miles,  from  the  central 
portion  of  Portland. 

About  March  27, 1919,  the  plaintiffs,  acting 
through  L.  A.  Bass,  made  a  written  applica- 
tion to  defendant  W.  H.  Bennett,  as  state 
superintendent  of  banks,  for  a  priority  right 
to  organize  a  bank  in  the  St.  Johns  district. 
In  the  city  of  Portland,  by  whom  they  were 
informed  that  It  would  be  necessary  to  show 
a  desire  and  need  upon  the  part  of  resi- 
dents in  that  section  before  he  would  grant 
a  charter.   It  is  then  alleged: 

"That  the  petitioners  above  named  are  citi- 
zens of  the  United  States  and  residents  and 
inhabitants  of  the  state  of  Oregon,  and  that 
all  save  two  of  your  petitioners  are  actual  resi- 
dents withip.  the  St  Johns  district  in  the  city 
of  Portland.  That  on  or  about  the  16th  day 
of  April,  1919,  petitioners  associated  themselves 
together  by  articles  of  incorporation  for  the 
purpose  of  establishing  a  state  bank  to  do  a 
general  banking  business  within  the  city  of 
Portland,  Multnomah  county,  Or.;  said  bank 
to  be  situated  in  the  St  Johns  district  of  said 
city  upon  the  terms  and  conditions  set  out  in 
said  articles  of  incorporation,  a  copy  of  which, 
marked  'Exhibit  A,'  is  attached  hereto,  referred 
to  and  made  a  part  hereof.  That  thereupon 
petitioners  elected  S.  A.  Mulkey,  J.  W.  Davis, 
and  L.  A.  Bass,  majority  stockholders  in  said 
corporation,  as  directors  thereof  and  thereupon 
subscribed  in  full  for  the  full  amount  of  the 
capital  stock  of  500  shares  of  the  par  value  of 
$100.00  per  share,  and  further  subscribed  the 
sum  of  $5,000.00  for  organization  expenses  of 
said  corporation,  a  copy  of  said  subscription 
list,  marked  'Petitioners'  Exhibit  B,'  being  here- 
to attached,  referred  to  and  made  a  part  hereof. 

"That  thereafter  and  on  said  date,  petitioners 
filed  with  the  defendant  Will  H.  Bennett,  sup- 
erintendent of  banks,  triplicates  of  the  said 
articles  of  incorporation,  a  list  of  the  stockhold- 
ers, showing  names,  addresses,  and  number  of 
shares  subscribed  by  each,  and  made  written 
application  to  said  defendant  for  a  charter  as  a 
state  bank  to  do  a  general  banking  business  in 
St  Johns  district  of  the  city  of  Portland, 
Multnomah  county,  Or.,  and  at  the  same  time 
tendered  to  defendant  $31.00  as  organization 
and  corporation  fees  therefor." 

On  April  23,  1919,  the  defendant  Bennett 
as  such  superintendent  refused  to  grant  a 
permit  and  made  the  following  Indorsement 
on  the  articles  of  incorporation: 

"  •  *  *  Por  the  reason  that  in  my  opinion 
the  organization  of  such  a  bank  in  St  Johns  is 
not  justified  at  the  present  time.  (Sec.  20.) 
There  is  already  a  national  bank  at  thiB  point 
which  is  the  amalgamation  of  two  national 
banks  formerly  located  there,  and  also  a  state 
bank  which  expects  to  move  from  the  outskirts 
of  St  Johns  into  the  heart  of  the  district  The 
state  bank,  as  you  know,  has  been  in  the  bands 
of  this  department  temporarily,  but  has  been 
completely  reorganized  and  permitted  to  re- 
open." 


(8=0 For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
•Rehearing  denied  February  24,  1920. 
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The  petitioners  appealed  from  that  deci- 
sion and  refusal,  to  the  state  banking  board, 
which  held  a  hearing  thereon  April  29,  1919, 
and  on  May  2, 1919,  it  sustained  the  decision 
of  Bennett,  as  superintendent  of  banks,  in 
his  refusal  to  grant  the  permit,  but  in  its  de- 
cision provided: 

"That  if  the  First  Trust  &  Savings  Bank  of 
St  Johns  hereinafter  referred  to  had  not  moved 
into  the  business  district  of  St  Johns,  by  July 
1,  1919,  an  application  for  a  charter  would  be 
considered." 

The  First  Trust  4  Savings  Bank  was  a 
banking  corporation,  formerly  doing  busi- 
ness in  the  St  Johns  district,  and  it  became 
insolvent  on  February  19,  1919,  and  for  such 
reason  was  taken  under  control  by  the  state 
superintendent  of  banks.  The  assets  thereof 
were  assigned  to  one  Dornbecher,  who  paid 
all  the  claims  against  it  in  full. 

It  is  alleged  that,  between  the  date  of 
petitioners'  application  for  permission  to  or- 
ganize and  the  date  of  the  hearing  on  appeal 
to  the  state  banking  board,  the  defendant 
Bennett  as  superintendent  of  banks,  disre- 
garding the  rights  of  petitioners  and  the 
priority  of  their  application,  attempted  to 
revive  the  First  Trust  &  Savings  Bank  of  St 
Johns  by  means  of  supplementary  articles  of 
incorporation,  into  a  new  association  of  per- 
sons with  a  capital  stock  of  $50,000,  to  be 
then  removed  to  the  business  section  of  the 
St.  Johns  district  and  resume  business  under 
the  corporate  name  of  "Bank  of  Commerce," 
which  was  the  identical  name  chosen  by  peti- 
tioners, as  set  forth  in  their  application  to 
defendant  Bennett  and  in  their  articles  of  in- 
corporation. 

It  further  appears  that,  at  the  hearing  on 
the  appeal,  Bennett  represented  that  the  re- 
organized First  Trust  &  Savings  Bank  and 
the  Peninsula  National  Bonk  of  St  Johns 
would  be  sufficient  to  care  for  the  banking 
business  of  that  district  and  that  the  organ- 
ization of  a  new  bank  therein  would  be  det- 
rimental to  the  interests  of  those  two  banks. 

It  is  then  alleged  that  the  act  of  Bennett, 
in  his  attempt  to  revive  the  First  Trust  & 
Savings  Bank  of  St.  Johns,  is  illegal,  null, 
and  of  no  effect  and  that  permission  to  use 
the  old  charter  of  that  bank  is  in  effect  to 
establish  a  new  bank  in  subversion  of  the 
priority  and  rights  of  the  petitioners;  that 
the  total  capital  stock  of  the  three  banks 
would  be  $150,000;  that  the  bank  deposits 
within  the  St  Johns  district  aggregate 
$1,600,000;  and  that  the  actual  ratio  of  de- 
posits therein  is  10  to  1  and  the  ratio  of  de- 
posits to  required  capital  stock  that  of  15  to 
1.  Petitioners  allege  that  the  refusal  of  the 
defendants  to  grant  them  a  charter  "is  an 
abuse  of  discretion,  partial,  arbitrary,  dis- 
criminatory, and  unjust"  Plaintiffs  ten- 
dered the  statutory  fees. 

To  the  alternative  writ  the  defendants  filed 
a  demurrer,  upon  the  grounds: 


First  "That  the  court  has  no  jurisdiction 
over  the  subject  of  the  action." 

Second.  "That  said  writ  fails  to  state  facts 
sufficient  to  constitute  a  cause  of  action  against 
said  defendants,  or  any  of  them." 

The  demurrer  was  overruled,  and  judg- 
ment was  entered  in  favor  of  the  plaintiffs, 
as  prayed  for  in  their  petition,  and  the  per- 
emptory writ  was  issued,  from  which  the  de- 
fendants appeal,  claiming  that  the  court 
erred  in  not  sustaining  the  demurrer,  which, 
is  the  only  question  presented. 

I.  H.  Van  Winkle,  Asst  Atty.  Gen.  (Geo. 
M.  Brown,  Atty.  Gen.,  on  the  briefs),  for  ap- 
pellants. 

Geo.  Bates  and  E.  M.  Morton,  both  of  Port- 
land, for  respondents. 

JOHNS,  J.  (after  stating  the  facts  as 
above).  [1]  Section  4568,  L.  O.  L.,  as  amend- 
ed by  the  General  Laws  of  1017,  p.  154, 
among  other  things  provides: 

"The  superintendent  of  banks  shall  examine 
into  the  condition  of  such  bank  and  shall  ascer- 
tain from  the  best  sources  of  information  at  his 
command  whether  the  character  and  general  fit- 
ness of  the  persons  named  as  stockholders  and 
officers  are  such  as  to  command  the  confidence 
of  the  community  in  which  such  bank  is  pro- 
posed to  be  located.  If,  upon  such  examination, 
it  appears  that  said  bank  is  lawfully  entitled 
to  commence  business  and  the  directors  and  offi- 
cers ore  competent  to  engage  in  the  business  of 
banking,  and  if,  in  his  opinion,  the  organization 
of  such  bank  is  justified,  he  shall  forthwith 
issue  to  such  bank,  under  his  hand  and  official 
seal,  a  charter  to  do  a  banking  business." 

There  Is  no  allegation  in  the  alternative 
writ  that  the  superintendent  of  banks  ever 
examined  into  the  condition  of  the  proposed 
bank,  or  that  he  ever  ascertained  from  any 
source  of  information  the  character  or  gen- 
eral fitness  of  the  stockholders  or  officers  of 
the  proposed  bank,  or  whether  either  of  them 
had  the  confidence  of  the  community  where 
it  was  to  be  located,  or  that  their  character 
or  general  fitness  would  entitle  them  to  a 
charter.  Neither  is  there  any  allegation  that 
the  plaintiffs  ever  requested  him  to  make 
such  examination  and  investigation,  or  that 
he  ever  refused  to  do  so.  Neither  is  there  any 
allegation  that  the  stockholders  and  officers 
are  competent  to  engage  in  the  business  of 
banking,  or  that  the  superintendent  of  banks 
was  ever  requested  or  refused  to  make  any 
such  finding.  All  of  such  matters  are  condi- 
tions precedent  to  the  granting  of  a  bank 
charter,  which  it  was  necessary  for  the  peti- 
tioners to  show  and  allege.  The  rule  is  well 
stated  in  26  Cyc.  435: 

"To  entitle  petitioner  to  relief  the  petition  or 
the  alternative  writ  must  allege  the  existence 
of  all  such  facts  as  are  essential  elements  of 
'the  right  and  duty  sought  to  be  enforced,  and 
show  that  all  things  have  been  done  which  are 
required  to  be  done  in  order  to  give  rise  to  the 
right  and  duty.  Accordingly  if  prerequisites  or 
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conditions  precedent  to  the  duty  to  act  or  to  the 
right  to  demand  action  are  imposed  by  statute 
or  otherwise,  it  must  appear  that  they  have 
been  fully  complied  with  and  performed,  so  that 
the  court  can  determine  that  a  present  duty 
rests  on  respondent  and  that  a  present  right  to 
performance  is  vested  in  petitioner.  And  some 
courts  have  gone  so  far  as  to  hold  that  petition- 
er should  by  his  allegations  anticipate  objections 
to  the  issuance  of  the  writ  and  negative  their 
validity" 

— citing  People  Glann,  70  111  232,  In  which 
it  is  said: 

"Where  a  right  claimed  is  dependent  on  the 
performance  of  conditions  precedent,  it  is  not 
sufficient  to  state  a  performance  in  all  things 
generally,  but  the  pleader  should  allege  special' 
ly  that  each  condition  was  performed  and  the 
manner  of  its  performance." 

In  18  H.  C.  I*  p.  342,  |  204,  it  is  said: 

"Where  the  right  to  have  a  particular  act 
done  at  the  time  and  in  the  manner  demanded 
is  dependent  on  some  other  act  having  been  done 
or  some  condition  existing,  in  order  to  show 
affirmatively  by  the  petition  for  the  writ  that 
the  relator  is  entitled,  as  claimed,  facts  most  be 
stated  therein  showing  that  such  preliminary 
act  has  been  done  or  condition  created." 

[2]  Plaintiffs  allege  that  the  charter  was 
refused  by  the  above-written  indorsement 
made  on  the  articles  of  Incorporation  and 
that  it  was  refused  for  the  reason  that,  in 
the  opinion  of  Mr.  Bennett,  another  bank 
was  not  required  at  St  Johns  under  the 
business  conditions  then  existing;  and  that 
such  refusal  was  arbitrary  and  wrongful. 
The  plaintiffs  are  the  moving  parties,  and  it 
devolves  upon  them  to  allege  the  perform- 
ance of  and  a  compliance  with  every  spe- 
cific act  provided  by  section  4608,  I*  O.  U.,  as 
amended,  as  conditions  precedent  to  the 
granting  of  the  writ  for  the  refusal  to  grant 
the  charter.  The  reason  stated  by  the  su- 
perintendent of  banks  is  not  a  legal  admis- 
sion that  the  plaintiffs  have  complied  with 
all  or  any  one  of  such  specific  provisions. 
While  the  demurrer  admits  all  of  the  allega- 
tions of  the  alternative  writ,  it  cannot  be 
deemed  or  treated  as  an  admission  of  any 
fact  which  Is  not  alleged. 

[3,4]  In  both  the  lower  and  this  court 
plaintiffs  contended  that  the  portion  of  sec- 
tion 4568,  which  reads,  "and  if  in  his  opin- 
ion, the  organization  of  such  bank  is  Justi- 
fied," confers  upon  the  superintendent  of 
banks  an  arbitrary  power,  denies  them  equal 
rights  and  protection  under  the  law,  and  Is  in 
conflict  with  article  14  of  the  Amendments  to 
the  Constitution  of  the  United  States.  The 
lower  court  sustained  that  contention. 

This  court  must  assume  that  no  bank  has 
ever  been  granted  or  will  receive  a  charter 
without  a  full  compliance  with  the  specific 
provisions  of  section  4668,  above  quoted,  as 
to  the  conditions  of  the  bank  and  the  charac- 


ter and  general  fitness  of  the  officers  and 
stockholders  and  as  to  whether  they  are  com- 
petent to  engage  In  the  business  of  banking. 
That  is  not  class  legislation,  and,  until  such 
time  as  the  plaintiffs  allege  a  strict  com- 
pliance with  such  provisions  of  that  section 
of  the  banking  law,  no  constitutional  ques- 
tion Is  presented  and  they  have  no  legal  right 
to  complain. 

The  demurrer  is  sustained,  judgment  re- 
versed, and  the  writ  denied. 


McBRIDE,  C.  J., 
NETT,  JJ.,  concur. 


and  BEAN  and  BEN- 


CBOWLEY,  Town  Marshal,  v.  GANNON  et  al. 
(No.  474.) 

(Supreme  Court  of  Arizona.    Feb.  2,  1920.) 

1.  Habeas  corpus  <8=»30(1)— Writ  not  avail- 
able TO  BEVIEW  ERRORS  OF  POLICE  MAGIS- 
TRATE HAVING  JURISDICTION. 

On  habeas  corpus,  the  superior  court  had 
no  authority  to  review  the  action  of  the  police 
magistrate  of  a  town  in  determining  the  ques- 
tion of  petitioners'  violation  of  an  ordinance, 
the  writ  not  being  available  to  correct  errors 
in  procedure  in  a  case  where  a  magistrate's 
court  has  jurisdiction  of  the  person  and  sub- 
ject-matter. 

2.  Habeas  corpus  «=»113(12)— Presumption 
that  admission  of  petitioners  to  bail 
pending  appeal  from   discharge  was 

PROPER. 

On  appeal  from  an  order  discharging  peti- 
tioners from  custody  on  habeas  corpus,  the 
Supreme  Court  must  presume  that  the  superior 
court  has  done  its  duty  in  admitting  petition- 
ers to  bail  pending  determination  of  the  ap- 
peal, as  provided  by  Civ.  Code  1013,  par.  1227 ; 
the  record  being  silent  on  the  subject. 

Appeal  from  Superior  Court,  Yavapai  Coun- 
ty; J.  J.  Sweeney,  Judge. 

Petition  for  habeas  corpus  by  James  Gan- 
non and  others  against  J.  G.  Crowley,  as  town 
marshal  of  the  town  of  Jerome,  Yavapai 
County,  Arts.  From  an  order  discharging 
petitioners  from  his  custody,  the  marshal 
appeals.  Order  reversed  and  vacated,  and 
cause  remanded. 

Perry  M.  Idng,  Co.  Atty.,  of  Prescott,  for 
appellant. 

Thomas  J.  Croaff,  of  Phoenix,  for  appellees. 

CUNNINGHAM,  C.  J.  The  appellee  James 
Gannon  petitioned  the  superior  court  of  Yava- 
pai county,  praying  a  writ  of  habeas  corpus 
issue,  directed  to  J.  G.  Crowley,  as  town 
marshal,  commanding  him  to  produce  the 
petitioner  and  other  persons  named,  before 
the  said  court  for  the  purpose  of  inquiring 
into  the  cause  and  legality  of  the  imprison- 
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merit  of  said  persons  by  said  Crowley  as  such 
marshal. 

The  petition  sets  forth:  That  the  imprison- 
ment of  the  petitioners  was  brought  about 
through  a  conspiracy  entered  into  by  the  said 
Crowley  as  such  town  marshal  and  W.  8. 
Adams,  the  police  judge  of  said  town  of  Je- 
rome, with  one  Robert  Talley  and  many  and 
divers  other  persons  to  the  petitioners  un- 
known. Such  persons  are  charged  in  the  peti- 
tion as  having  "connived  and  conspired  to- 
•  gether  to  work  an  injustice  and  hardship 
upon  your  petitioners  and  to  imprison  them. 
That  it  was  then  and  there  arranged,  agreed, 
and  understood  by  the  aforesaid  conspirators 
that  the  said  Adams  and  the  said  Crowley 
should  fraudulently,  wickedly,  and  malicious- 
ly, under  the  color  and  pretense  of  acting  in 
their  official  capacity,  cause  the  arrest  of  your 
petitioners  for  the  purpose  of  satisfying  the 
personal  spite  and  malice  of  the  said  Robert 
Talley  and  the  other  persons  unknown,  as 
aforesaid,  to  your  petitioners.  That,  In  ac- 
cordance with  the  said  conspiracy  and  with- 
out acting  In  good  faith,  as  officers  of  the 
town  of  Jerome,  and  with  no  intention  of 
acting  in  their  official  capacity,  caused  the 
arrest  and  Imprisonment  of  all  of  your 
petitioners." 

The  petition  then  sets  forth  the  steps  in  the 
going  through  the  form  of  an  arraignment 
on  a  charge  of  violating  Ordinance  No.  74, 
laws  of  said  incorporated  town,  and  charges 
that  the  police  judge  presiding  over  the  court 
denied  the  petitioners  the  right  to  have  legal 
counsel;  pretended  to  sentence  the  petition- 
ers to  imprisonment  for  25  days,  and  suggest- 
ed, on  request,  that  ball  on  appeal  would  be 
fixed  at  $1,000  for  the  "whole  bunch."  That 
the  petitioners  were  confined  in  the  basement 
of  a  hotel  as  a  prison.  The  petitioners  deny 
that  they  have  violated  any  law  of  the  state. 
Including  the  said  town  ordinance.  Upon  the 
showing  made  by  the  petition,  the  writ  was 
Issued,  requiring  the  town  marshal  to  show 
cause  of  the  Imprisonment  of  the  petitioners. 
■  The  appellant,  as  such  town  marshal,  made 
return  to  the  writ,  setting  forth  that — 

"Pursuant  to  the  attached  copy  of  commit- 
ment and  certified  copy  of  judgment  issuing  out 
of  the  police  court  of  the  town  of  Jerome, 
»  *  •  I  am  holding,  as  town  marshal, 
*  *  *  the  following:  ••*•»_  naming  the 
petitioners,  except  certain  named  parties,  who 
he  denies  having  in  custody. 

Annexed  to  his  said  return  and  as  a  part 
thereof,  are  exhibited  a  judgment  of  convic- 
tion in  regular  form,  certified  as  a  correct 
copy  by  W.  S.  Adams,  as  police  Judge,  reciting 
that  the  defendants  therein  named  had  been 
charged,  tried,  and  convicted  of  violating  Or- 
dinance No.  74  of  the  ordinances  of  the  incor- 
porated town  of  Jerome,  and  by  such  magis- 
trate had  been  sentenced  to  serve  25  days 
each  In  prison  as  punishment  for  such  offense, 
and  dated  the  13th  day  of  February,  1919. 


Accompanying  this  document  Is  die  commit- 
ment issued  by  the  magistrate  in  regular 
form,  requiring  and  commanding  the  town 
marshal,  J.  O.  Crowley,  to  take  and  hold  the 
persons  named  therein  in  his  custody  In  the 
Jail  and  there  safely  keep,  etc 

The  minute  entries  of  February  19,  1919, 
show  that  the  petitioners  objected  to  the  re- 
turn upon  the  following  grounds:  First, 
because  the  commitment  Is  faulty ;  second, 
because  the  return  "does  not  show  that  peti- 
tioners are  being  held  by  proper  authority"; 
third,  because  the  return  "does  not  show  that 
the  trial  court  had  jurisdiction."  These  ob- 
jections were  each  duly  overruled.  The  testi- 
mony of  the  petitioners  was  Introduced,  and 
the  facts  settled  by  a  bill  of  exceptions.  The 
oral  testimony  given  principally  by  the  peti- 
tioners who  were  sworn  is,  in  substance,  as 
follows:  Some  of  the  petitioners  were  stand- 
ing In  front  of  a  store  when  a  police  officer 
directed  them  to  move  on  because,  as  he 
claimed,  they  were  blockading  the  sidewalk. 
The  policeman  gave  such  order  immediately 
after  he  had  been  talking  to  Robert  Talley, 
general  manager  of  the  United  Verde  Copper 
Company.  That  a  short  time  later  petitioners 
were  again  warned  to  the  same  affect  That 
the  petitioners  who  had  been  thus  ordered  to 
move  on  did  pass  on  to  another  aide  of  the 
street,  and  there  they  were  arrested  on  the 
charge  of  obstructing  the  public  streets. 
That  about  25  persons  were  arrested  on  this 
charge.  That  at  the  time  of  the  arrest  peti- 
tioners were  standing  on  the  street  or  side- 
walk in  such  a  manner  as  to  leave  sufficient 
space  for  the  free  passage  of  vehicles  or  pe- 
destrians along  the  same.  The  remaining 
testimony  has  reference  to  the  matters  which 
took  place  at  the  trial,  showing  a  course  of 
regular  procedure  in  such  cases.  The  con- 
victed defendants  gave  notice  of  appeal,  and 
at  their  request  bail  was  fixed  by  the  magis- 
trate. 

The  statement  of  facts  settled  by  stipula- 
tion as  contained  In  the  record  dearly  and 
without  any  donbt  establishes  that  the  issue 
tried  before  the  judge  of  the  superior  court 
In  this  habeas  corpus  proceeding  was  whether 
or  not  the  petitioners  had  been  justly  convict- 
ed of  the  offense  of  obstructing  the  public 
streets  of  the  town  of  Jerome  in  violation  of 
Ordinance  No.  74  of  that  incorporated  town. 
Such  investigation  Is  the  review  of  the  deter- 
mination of  the  police  magistrate  in  the  same 
matter— a  trial  de  novo  of  the  charge  In  a 
habeas  corpus  proceeding. 

The  appellant  moved  to  strike  all  of  such 
evidence.  The  court  first  correctly  granted 
the  motion,  then  upon  reconsideration,  at  a 
later  stage  of  the  trial,  finally  denied  the  mo- 
tion. The  issue  presented  by  the  petition  was 
whether  the  charge,  the  arrest,  the  trial,  and 
the  imprisonment  were  the  direct  result  of  a 
conspiracy  entered  into  by  Robert  Talley, 
J.  6.  Crowley,  W.  S.  Adams,  and  divers  other 
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persona  to  petitioners  unknown.  The  return 
to  the  writ  offered  and  alleged  that  the 
charge,  the  arrest,  the  Judgment,  and  the 
authority  for  Imprisoning  the  petitioners 
were  all  regular,  and  exhibits  accompanied 
the  return,  showing  such  necessary  Instru- 
ments regular  on  their  face.  No  denial  of  the 
truth  of  the  return  was  offered  by  the  peti- 
tioners. Not  a  word  of  evidence  was  offered 
to  sustain  the  allegations  of  the  petition. 
The  evidence  offered  by  the  petitioners  to  the 
effect  that  the  procedure  at  the  trial  to  Its 
close  was  regular  amounted  to  evidence  In 
support  of  the  return.  The  evidence  that  per- 
tained to  the  matter  of  the  guilt  or  innocence 
of  the  charge  had  no  place  in  this  proceeding, 
and  should  have  been  stricken.  The  motion 
did  not  segregate  the  objectionable  from  the 
unobjectionable  evidence,  and  for  that  reason 
was  denied. 

[1]  The  record  is  not  at  all  clear  as  con- 
cerning the  theory  upon  which  the  Judge 
acted  In  discharging  the  petitioners.  The 
evidence  wholly  falls  to  sustain  the  allega- 
tions of  the  petition,  but  Is  conclusive  to  the 
contrary.  .If  the  court's  order  was  entered 
upon  the  theory  that  the  petition  sets  out, 
then  his  conclusion  is  wrong  and  without 
support  of  the  evidence,  but  clearly  against 
all  the  evidence.  If  the  court  discharged  the 
prisoners  on  the  theory  that  they  are  not 
guilty  of  the  offense  charged,  then  the  con- 
clusion was  reached  by  reviewing  the  action 
of  the  police  magistrate  in  determining  the 
question  of  the  guilt  or  Innocence  of  the  peti- 


tioners. This  Is  beyond  the  authority  of  the 
court  In  this  kind  of  proceeding.  Such  pro- 
cedure is,  In  effect,  using  the  writ  of  habeas 
corpus  to  correct  errors  in  procedure  in  a 
case  where  a  magistrate's  court  has  Jurisdic- 
tion of  the  person  and  of  the  subject-matter, 
the  offense  charged.  For  such  purpose  the 
writ  Is  not  available.  In  re  Sllvas,  16  Ariz. 
41, 140  Pac.  988.  On  either  theory  the  court 
committed  error  in  ordering  the  petitioners 
discharged  from  custody. 

[2]  The  county  attorney  of  Yavapai  county, 
representing  the  appellant,  stated  at  the  bar 
of  this  court  that  the  petitioners,  after  their 
discharge,  have  scattered  over  the  country, 
and  may  not  be  returned  to  custody.  In  reply 
to  any  questions  arising  from  such  facts  and 
from  the  result  of  this  appeal,  we  call  atten- 
tion to  paragraph  1227,  O.  O.  Ariz.  1913, 
stating  that — 

"In  the  case  of  an  appeal  from  an  order  or 
judgment  discharging  the  petitioner,  the  court 
may  admit  the  petitioner  to  bail  pending  the 
determination  of  the  appeal." 

I  am  constrained  to  presume  that  the  court 
has  done  its  duty  in  the  premises;  the  record 
being  silent  on  that  subject. 

The  order  discharging  the  prisoners  la 
error,  and  must  be  and  is  hereby  vacated. 
The  cause  is  remanded  to  the  lower  court  for 
such  further  action  as  the  law  provides. 

Reversed  and  remanded. 

BOSS  and  BAKER,  JJM  concur. 
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ABANDONMENT. 

See  Adverse  Possession,  <g=>46,  53;  Appeal  and 
Error,  <8=>937;  Contracts,  ®=>261,  279,  313; 
Criminal  Law,  ®=>1130;  Divorce,  <g=>31; 
Highways,  <8=>7. 

ABATEMENT  AND  REVIVAL 

See  Executors  and  Administrators,  <g=>224; 
Judgment,  <S=354,  948. 

V.  DEATH  OF  PARTY  AND  REVIVAL 
OF  ACTION. 
(A)  Abatement  or  Survival  of  Action. 

€=»48  (Wash.)  At  common  law  all  actions 
pending  abated  upon  the  death  of  a  necessary 
party,  and  if  the  cause  of  action  was  one  that 
did  not  survive,  death  finally  ended  it;  but  if 
it  was  one  that  did  survive,  a  new  action  by  or 
against  the  personal  representative  of  the  de- 
ceased party  was  necessary  to  prosecute  the 
remedy.— Gordon  v.  Hillman,  186  P.  651. 

(B)  Continuance  or  Revival  of  Action. 

<8=>7I  (Wash.)  A  judgment,  in  an  action  by 
a  husband  and  wife  to  rescind  mutual  convey- 
ances of  property  imposing  on  the  parties  the 
reciprocal  and  concurrent  obligations  of  recon- 
veyances within  a  specified  time,  in  the  alter- 
native, in  part  as  to  the  defendants,  carrying 
the  possibility  of  a  future  money  judgment 
against  them?  was  not  in  practical  effect  a  final 
judgment;'  and,  where  one  of  the  plaintiffs 
died  pending  an  appeal  therefrom,  and  appeal 
was  heard  and  cause  remanded,  the  action 
abated,  under  Rem.  Code  1915,  g  193,  unless 
continued  by  her  representatives  or  successors 
in  interest— Gordon  v.  Hillman,  186  P.  651. 
•8=74(1)  (Wash.)  Under  Rem.  Code  1915,  § 
193,  an  action  abates  on  death  of  a  necessary 
party,  unless  there  is  a  substitution  within  one 
year.— Gordon  v.  Hillman,  186  P.  651. 

ACCELERATION  CLAUSE. 

See  Limitation  of  Actions,  <g=>51. 

ACCORD  AND  SATISFACTION. 

See  Compromise  and  Settlement;  Evidence, 
<8=>155. 

<8=>I2(1)  (Colo.)  Acceptance  by  plaintiff  of 
checks  having  memorandum,  "Tour  indorse- 
ment is  receipt  in  full  for  salary  in  full  to," 
giving  the  respective  dates,  was  an  accord  and 
satisfaction;  the  account  being  in  dispute  and 
unliquidated.— Winter  Cigar  Co.  v.  Berman,  186 

8  ACCOUNT. 


See  Appeal  and  Error,  €=184;  Executors  and 
Administrators,  €=519;  Husband  and  Wife, 
<8=>272;  Joint  Adventures,  €=5;  Limitation 
of  Actions,  <@=53,  54;  Partnership,  <g=53, 
319,  336;  Principal  and  Agent,  €=»69;  Trusts, 
«=231,  294,  305,  325,  326. 

186  P.— 71  <U21) 


I.   RIGHT  OF  ACTION  AND  DEFENSES. 

<e=3  (Cal.App.)  Where  plaintiff  furnished 
teams  and  rolling  stock  in  connection  with  de- 
fendant's mercantile  business,  remuneration  to 
be  one-half  of  the  profits  of  the  business,  their 
contract  expressly  stating  there  should  be  no 
partnership,  plaintiff  need  not  bring  an  action 
for  an  accounting,  but  may  sue  for  bis  com- 
pensation measured  by  the  method  agreed  up- 
on; the  maxim  that  "that  is  certain  which 
can  be  made  certain"  applying,  under  Civ.  Code, 
S  3538.— McPherson  v.  Great  Western  Milling 
Co.,  186  P.  803. 

ACCOUNT  STATED. 

See  Novation,  <g=ll. 

€=3  (Or.)  It  is  not  proper  to  rest  a  stated  ac- 
count upon  a  liquidated  demand,  already  agreed 
upon  and  which  either  party  is  bound  to  pay, 
aR,  for  instance,  a  promissory  note  alone,  al- 
though such  an  instrument  might  be  included 
among  numerous  other  items  of  debit  and  cred- 
it existing  between  the  accounting  parties. — 
Murphy  v.  Oregon  Engraving  Co..  186  P.  12. 
<©=>5  (Cal.App.)  Minutes  of  board  of  directors 
of  corporation  showing  that  on  motion  it  was 
ordered  that  commissions  due  plaintiff  to 
amount  stated  be  paid  does  not  show  an  ac- 
count stated,  there  being  no  evidence  of  de- 
mand at  that  time  by  plaintiff  for  any  sum  of 
money,  or  that  she  assented  to  such  order  or 
knew  of  it.— Parker  v.  Merchants'  &  Insurers' 
Reporting  Co.,  186  P.  192. 

ACKNOWLEDGMENT. 

See  Forgery,  <g=>26. 

II.  TAKING  AND  CERTIFICATE. 

<©=>4I  (Cal.)  Certificate  of  acknowledgment 
which  identified  the  persons  who  made  the  ac- 
knowledgment as  being  the  persons  whose 
names  were  subscribed  to  the  instrument  held 
not  sufficient,  under  Civ.  Code,  §  1189,  to  en- 
title instrument  to  be  recorded  under  section 
1161.— People  v.  Webber,  186  P.  406. 


Dismissal  and 


ACTION. 

See  Abatement  and  Revival; 
Nonsuit. 


I.  GROUNDS  AND  CONDITIONS  PRE. 
CEDENT. 

<g=l  (Okl.)  "A  thing  in  action,"  as  defined  by 
Rev.  Laws  1910,  $  6739,  is  a  right  to  recover 
money  or  other  personal  property  by  judicial 
proceedings.— Moore  v.  Stanton,  186  P.  406. 
<@=>6  (Cal.App.)  Courts  are  not  constituted 
or  operated  for  the  moral  vindication  of  liti- 
gants.— Reid  v.  Superior  Court  in  and  for  Trin- 
ity County,  186  P.  634., 
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IL  NATURE  AND  FORM. 

<&=>I6  (OH.)  The  character  of  an  action  is  to 
be  determined  by  the  nature  of  the  issues  made 
by  the  pleadings  and  the  rights  and  remedies 
of  the  parties,  and  not  alone  by  the  form  in 
which  the  action  is  brought,  or  by  the  prayer 
for  relief,  which  in  this  respect  forms  no  ma- 
terial part  of  the  pleadings.— Moore  v.  Stanton, 
186  P.  4(56. 

ACT  OF  GOD. 

See  Waters  and  Water  Courses,  «=>171,  172. 

ADJOINING  LANDOWNERS. 

See  Boundaries. 

ADMINISTRATION. 

See  Executors  and  Administrators. 

ADOPTION. 

See  Statutes,  «=>224. 

<8=5|  (WyoJ  At  the  common  law  adoption  was 
unknown.— In  re  Cadweirs  Estate,  186  P.  499. 
<&=>2I  (Wyo.)  Under  Comp.  St.  1910,  f  3964, 
as  to  the  rights  of  adopted  children,  and  sec- 
tion 5727.  subd.  2,  of  the  statute  of  descent  and 
distribution,  so  far  as  applicable,  a  son  by 
adoption  became  the  legal  heir  of  the  intes- 
tate brother  of  his  adoptive  father,  who  died 
before  the  intestate  brother,  "descendant,"  as 
used  in  section  5727,  including  "child"  or  "is- 
sue," and  therefore,  when  considered  in  con- 
nection with  section  3964,  including  an  adopt- 
ed child.— In  re  Cadwell's  Estate,  186  P.  499. 

ADVERSE  POSSESSION. 

See  Appeal  and  Error,  «=>1056;  Ejectment, 
<8=>24;  Highways,  <S=>7,  14;  Quieting  Title, 
<8=>10;  Taxation,  «=>531,  725;  Waters  and 
Water  Courses,  e=>164. 

I.  NATURE  AND  REQUISITES. 
(B)  Actual  Possession. 

£=>27  (Cal.)  In  suit  to  quiet  title  to  land  in 
dispute  on  account  of  the  location  of  a  fence, 
the  finding  of  title  in  defendants  by  adverse 
possession  held,  unsupported  by  facts  bringing 
their  occupancy  within  the  purview  of  Code 
Civ.  Proc.  §  325;  there  being  no  evidence  of 
substantial  inclosure  of  the  disputed  tract. — 
Staniford  v.  Trombly,  186  P.  599. 

(C)  Visible  mud  Notorious  Possession. 

<8=>29  (CaLApp.)  Where  one  claiming  land  un- 
der a  tax  deed  supported  by  insufficient  notice 
and  affidavit  so  appropriated  the  land  by  piling 
building  bricks  on  it  and  by  clearing  part  of  it 
as  to  convey  to  the  community  visible  notice  it 
was  in  the  exclusive  use  and  enjoyment  of  her- 
self and  husband,  such  adverse  possession  was 
sufficient  to  ripen  into  title  in  claimant  and  her 
successors,  under  Code  Civ.  Proc,  {  322.— Good- 
rich t.  Mortimer,  186  P.  844. 

(B)  Duration  and  Continuity  of  Posses- 
sion. 


(CaLApp.)  Where  an  adverse  holder  of 
land  under  color  of  title  afforded  by  a  tax  deed 
supported  by  insufficient  notice  and  affidavit,  to 
discourage  a  party  who  was  presenting  a  claim 
against  her,  conveyed  the  lot  and  other  prop- 
erty to  her  cousin,  not  parting  with  whatever 
title  she  acquired  through  the  tax  deed  to  her 
immediate  predecessor  and  his-  deed  to  her,  the 
cousin  holding  record  title  in  trust  for  the  ad- 
verse possessor,  and  later  reconvening  to  her, 
there  was  no  such  break  in  the  continuity  of 
adverse  possession  as  restored  seisin  to  the 
owner  prior  to  tax  sale. — Goodrich  v.  Mortimer, 
186  P.  844. 

€=44  (Cal.App.)  Plaintiffs  claiming  property 
under  decree  of  distribution  for  12  years,  pay- 
ing all  taxes  and  assessments  upon  property 


during  such  time,  and  occupying  premises 
through  tenants,  acquired  title  by  adverse  pos- 
session, under  Code  Civ.  Proc.  f  323,  notwith- 
standing that  premises  were  at  times  vacant 
for  want  of  a  tenant;  such  vacancy  not  de- 
stroying plaintiffs'  continuity  of  possession.— 
Mondine  v.  Labaig,  186  P.  1047. 
€=>46  (CaLApp.)  Where  one  claiming  a  lot  un- 
der tax  deed,  based  on  insufficient  notice  and 
affidavit,  on  account  of  lack  of  means  aban- 
doned her  intention  to  build  on  the  lot,  her  ad- 
verse possession  of  and  claim  to  the  property 
were  not  destroyed.— Goodrich  v.  Mortimer,  186 
P.  844. 

"8=53  (CaLApp.)  Where  an  adverse  possessor 
of  land  left  the  town,  but  with  intention  to  re- 
turn, she  did  not  abandon  her  claim  to  the 
land;  abandonment  being  a  question  of  inten- 
tion.—Goodrich  v.  Mortimer,  186  P.  844. 

(F)  Hostile  Character  of  Possession. 

<g=78  (Cal.App.)  In  an  action  to  quiet  title, 
where  plaintiffs  claimed  as  devisees  of  tax 
Bale  purchaser  and  also  as  holders  of  title 
acquired  by  adverse  possession  under  Code 
Civ.  Proc.  |  823,  decree  of  distribution  of  the 
estate  of  the  tax  sale  purchaser  was  admissi- 
ble in  evidence,  notwithstanding  finding  that 
tax  deed  was  void,  on  issue  of  adverse  pos- 
session, to  show  that  plaintiffs'  claim  of  title 
was  founded  upon  a  written  instrument,  under 
such  statute.— Mondine  Labaig,  186  P.  1047. 
€=>79(4)  (Cal.App.)  Deed  from  a  tax  collector 
supported  by  insufficient  notice  and  affidavit 
was  admissible  in  an  action  to  quiet  title  to 
show  color  of  title  and  possession  in  good  faith 
by  plaintiff's  remote  predecessor,  the  successor 
of  the  grantee. — Goodrich  v.  Mortimer,  186  P. 
844. 

<g=84  (CaLApp.)  Knowledge  of  a  defect  in 
title  is  not  sufficient  to  destroy  the  adverse 
character  of  possession  or  rights  acquired 
thereunder.— Goodrich  v.  Mortimer,  186  P.  844. 

(O)  Payment  of  Taxes. 

<8=>90  (Cal.)  Where  plaintiff  in  suit  to  qniet 
title  and  his  predecessors  in  interest  paid  tax- 
es on  565  acres,  which  must  have  included  the 
land  in  dispute,  while  defendants  and  their 
predecessors  paid  taxes  on  property  compris- 
ing only  200  acres,  the  amount  of  land  called 
for  in  their  deeds,  defendants  do  not  hold  title 
by  adverse  possession  to  the  land  in  dispute 
claimed  by  them  on  account  of  the  location  of 
a  fence.— Staniford  v.  Trombly,  188  P.  599. 
<S=95  (Cal.)  In  suit  to  quiet  title  to  land  in 
dispute  on  account  of  the  location  of  a  fence, 
the  finding  of  title  in  defendants  by  adverse 
possession  held  unsupported  by  facts  bringing 
their  occupancy  within  the  purview  of  Code 
Civ.  Proc.  |  325;  there  being  no  evidence  of 
substantial  inclosure  of  the  disputed  tract,  or 
the  payment  of  taxes. — Staniford  v.  Trombly, 
186  P.  599. 

JX  OPERATION  AND  EFFECT. 
(A)  Extent  of  Possession. 

<g=»IO0(l)  (CaLApp.)  To  constitute  actual  pos- 
session, inclosure  of  town  lot  by  a  fence  or 
other  structure  was  not  necessary;  the  entry 
being  under  color  of  title  supplied  by  a  tax 
deed  supported  by  insufficient  notice  and  affi- 
davit.— Goodrich  v.  Mortimer,  186  P.  844. 

(B)  Title  or  Riarht  Acquired. 

<J=»I06(4)  (Or.)  Adverse  possession  for  more 
than  10  years  confers  fee-simple  title  by  op- 
eration of  law. — Looney  v.  Sears,  186  P.  548. 

III.  PLEADING,  EVIDENCE,  TRIAL, 
AND  REVIEW. 

<S=II0(4)  (CaLApp.)  Allegation  of  plaintiffs' 
ownership  in  fee  of  property  held  to  present 
question  whether  plaintiffs  acquired  title  to 
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by  adverse  possession.— Mondine  v. 
.abaig,  186  P.  1047. 
<8=sll7  (CalApp.)  Finding  that  plaintiffs  are 
owners  in  fee  of  property  held,  to  dispose  of 
question  of  whether  plaintiffs  acquired  title  to 
such  property  by  adverse  possession.— Mondine 
v.  Labaig,  186  P.  1047. 

AFFIDAVITS. 

See  Appeal  and  Error,  «=>843;  Divorce,  ®=> 
312;  Exceptions,  Bill  of,  4=364;  Insane  Per- 
sona, «=>27;  Municipal  Corporations,  «=> 
488,  489;  Pleading,  «=>302;  Records,  <&=»9. 

AGENCY. 

See  Principal  and  Agent. 

ALCOHOL 

See  Intoxicating  Liquors,  <J=>134. 

AMBIGUITIES. 

See  Charities,  <8=>21. 

ANIMALS. 

See  Commerce,  ®=»50;  Inspection,  d£=»l,  2. 

<8=IOO(8)  (Wash.)  That  hogs  trespassed  on 
plaintiff's  lands  is  not  conclusive  that  they 
were  "suffered  to  run  at  large,"  within  Rem. 
Code  1915,  |  3174,  in  such  case  allowing 
treble  damages  for  second  trespass;  the  words 
implying  knowledge  and  consent  of  owners.— 
WMs  v.  (Jerking,  186  P.  1064. 

ANNUITIES. 

See  Taxation,  <S=»77,  98,  347. 

<8=>l  (Okl.)  An  "annuity"  is  a  yearly  payment 
of  a  certain  sum  of  money  granted  to  another 
in  fee,  for  life  or  for  years,  and  chargeable 
only  on  the  person  of  the  grantor,  although 
the  term  is  often  used  as  designating  a  fixed 
sum,  granted  or  bequeathed,  payable  periodi- 
cally but  not  necessarily  annually— Wilkin  v. 
Board  of  Com'rs  of  Oklahoma  County,  186  P. 
474. 

APPEAL  AND  ERROR. 

See  Certiorari;  Costs,  <g=>234,  241,  260,  264; 
Courts,  «=s222;  Criminal  Law,  «=>1030- 
1186;  Exceptions,  Bill  of;  Habeas  Corpus, 
4=>4;  Mandamus,  <g=>4. 

For  review  of  rulings  in  particular  actions  or 
proceedings,  see  also  the  various  specific  top- 
ics. 

I.  NATURE  AND  FORM  OF  REMEDY. 

1 4(1)  (Idaho)  Where  an  undertaking  for 
costs  and  appeal  is  not  filed  within  five  days 
after  filing  of  notice  of  appeal,  the  appeal  is 
not  a  bar  to  another  appeal— Robinson  v.  St 
Maries  Lumber  Co.,  186  P.  923. 

II.  NATURE  AND  GROUNDS  OF  AP- 
PELLATE JURISDICTION. 

e=a2l  (Wyo.)  Jurisdiction  of  cause  on  appeal 
cannot  be  conferred  by  consent.— McGinnis  v. 
Beatty,  186  P.  120. 

<e=»22  (Wyo.)  Under  appeal  statutes  whatever 
is  required  to  be  done  to  give  the  appellate 
court  jurisdiction  cannot  be  waived. — McGin- 
nis v.  Beatty,  186  P.  120. 

III.  DECISIONS  REVIEWABLE. 
(D)  Finality  of  Determination. 

<©=>7I(3)  (N.M.)  An  order  granting  a  tempo- 
rary injunction  until  the  final  hearing  of  the 
case  does  not  practically  dispose  of  the  mer- 
its of  the  action,  and  hence  is  not  an  appeal- 
able order  under  Laws  1917,  c-43,  (  2— Grif- 
fin v.  Jones,  180  P.  119. 

Unless  the  case  comes  within  some  Rpecial 
statutory  provisions  to  the  contrary,  an  ap- 


peal will  not  lie  from  an  order  or  decree  grant- 
ing, continuing,  refusing,  dissolving,  or  refus- 
ing to  dissolve,  a  preliminary  injunction,  or 
from  any  other  mere  interlocutory  order  or  de- 
cree.— Id. 

<S=»7I(8)  (Okl.)  An  order  of  the  district 
court  or  a  judge  thereof  in  chambers  allowing 
a  temporary  injunction  may  be  reviewed  in 
Supreme  Court  before  final  judgment  in  the 
case,  in  view  of  Rev.  LawB  1910,  i  4878.— 
Billings  Hotel  Co.  v.  City  of  Enid,  186  P. 
1085. 

(E)  Nature,  Scope,  ana  Effect  of  Decision. 

®=>l  10  (Cal.App.)  Appeal  does  not  lie  from  an 
order  denying  a  motion  for  new  trial.— Garau 
v.  Marchetti,  186  P.  193. 

<©=  1 1 0  (Cal.App.l  An  order  denying  a  motion 
for  a  new  trial  is  not  appealable  under  Code 
Civ.  Proc.  §  963,  as  amended  by  St.  1915,  p. 
209,  and  appeal  from  such  order  must  be  dis- 
missed.—United  Casting  Co.  Duncan,  186  P. 
403. 

<©=•  1 1 0  (Cal.App.)  An  order  denying  motion 
for  new  trial  is  not  the  subject  of  a  separate 
appeal. — J.  W.  Williams  Co.  v.  Leong  Sue  Ah 
Quin,  186  P.  401;  Ward  v.  Gildea,  Id.  612. 

V.  PRESENTATION   AND  RESERVA- 
TION IN  LOWER  COURT  OF 
GROUNDS  OF  REVIEW. 

(A)  Iaanea  and  Question.  In  Lower  Court. 

<S=»I7I(1)  (Colo.)  Overruled  objection  to  the 
admission  in  evidence  of  a  lease  not  having  in- 
cluded the  fact  that  it  was  under  seal,  but  the 
parties  having  tried  the  case  on  the  theory  of 
the  lease  being  subject  to  the  same  rules  as  a 
simple  contract,  such  ground  is  not  available 
in  the  appellate  court.— Schaffer  ▼.  Loveland, 
186  P.  632. 

€=173(2)  (Wash.)  In  unlawful  detainer,  the 
appealing  tenants,  who  did  not  plead  pnrtial 
eviction  as  a  defense,  cannot  raise  the  ques- 
tion for  the  fisst  time  in  the  Supreme  Court.— 
Sowle  v.  Johnfon.  186  P.  255. 
<&=>I73(6)  (CaLApD.)  Where  the  statute  of 
trauds  was  not  pleaded  nor  the  question  raised 
in  the  trial  court,  such  matter  cannot  be  con- 
sidered on  appeal.— Gower  v.  Bertrand,  186  P. 
172j 

(B)  Objections  and  Motions,  and  Ruling;. 

Thereon. 

«=»I84  (Wash.)  In  a  partner's  suit  for  ac- 
counting, where,  when  the  trial  court  orally  an- 
nounced certain  findings  leading  to  the  con- 
clusion that,  though  the  suit  could  not  be 
maintained  for  an  accounting,  it  could  be  main- 
tained as  an  action  at  law  for  damages,  defend- 
ant partner  did  not  call  to  the  court's  atten- 
tion his  claim  that  he  could  disprove  items  of 
damages  allowed,  and  did  not  ask  for  leave  to 
introduce  such  further  proof,  or  file  demand  for 
jury  trial,  the  question  whether  defendant  part- 
ner was  entitled  to  present  such  proof  and  to 
have  such  trial  cannot  be  reviewed.— Williams 
v.  Snow.  186  P.  861. 

<S=»I87(1)  (Cal.App.)  Where  no  objection  below 
is  made  as  to  detect  of  parties,  such  objection 
cannot  be  considered  for  the  first  time  on  ap- 
peal.—Hyde  v.  Stockwell,  186  P.  391. 
«=»I87(3)  (Cal.App.)  The  transferee  of  a 
note  and  mortgage  securing  it,  suing  the  mort- 
gagors for  foreclosure,  who  did  not  object  dur- 
ing trial  that  the  original  mortgagee  was  not 
made  a  party,  cannot  raise  the  point  on  ap'- 
peal.— Stone  v.  Hancock,  186  P.  004. 
©=»I93<5)  (Cal.)  In  action  to  foreclose  street 
assessment  lien,  failure  of  complaint  to  allege 
that  the  improved  street  was  a  public  street 
is  not  ground  for  reversal,  on  appeal,  in  ab- 
sence of  affirmative  showing  that  the  point  was 
raised  in  the  court  below. — L.  A.  Paving  Co. 
v.  Los  Angeles  Foundry  Co.,  186  P.  593. 
©=194(1)  (Cal.App.)  An  objection  on  appeal 
that  defendant  has  not  separately  stated  his 
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several  defenses  will  not  be  considered  in  the 
absence  of  objection  either  by  demurrer  or  mo- 
tion.—Hyde  v.  Stockwell,  186  P.  391. 
<8=207  (Cal.)  On  an  appeal  from  an  allowance 
of  a  new  trial  in  a  death  action  on  the  ground 
of  misconduct  of  counsel  in  commenting  on  an 
amendment  to  the  complaint  in  a  manner  to 
discredit  counsel  for  the  defendant  and  his 
witnesses,  the  order  will  not  be  reversed  merely 
because  plaintiff  failed  to  request  the  court  to 
admonish  the  jury  to  disregard  such  state- 
ments; the  court  having  repeatedly  of  its  own 
motion  given  such  admonitions. — Merralls  v. 
Southern  Pac.  Co..  186  P.  778. 
<3=>207  (Wash.)  Where  appellee's  attorney 
called  court's  attention  to  special  interroga- 
tories which  he  desired  to  have  submitted  under 
Rem.  Code  1915.  $  341,  and  they  were  handed 
to  the  clerk  and  filed,  and  the  court  inadver- 
tently failed  to  instruct  the  jury  with  reference 
to  the  interrogatories,  and  informed  the  jury 
after  argument,  just  before  retiring,  that  it 
would  send  out  to  it  special  interrogatories  to 
be  answered  by  it,  and  appellants'  counsel  then 
objected,  appellant  cannot  complain  that  he  was 
deprived  of  a  right  to  argue  such  interroga- 
tories to  the  jury,  where  he  did  not  then  re- 
quest to  be  permitted  to  argue  them  to  the 
jury.— Crowl  v.  West  Coast  Steel  Co.,  186  P. 

<3=>226(1)  (OH.)  Alleged  error  in  the  assess- 
ment of  costs  is  not  a  ground  for  reversal,  and 
where  the  question  is  not  presented  in  the  trial 
court,  it  will  not  be  considered  on  appeal.— 
City  of  Kingfisher  v.  Zalabak,  186  P.  936. 
«=»232(2)  (Colo.)  Overruled  objection  to  the 
admission  in  evidence  of  a  lease  not  having  in- 
cluded the  fact  that  it  was  under  seal,  but  the 
parties  having  tried  the  case  on  the  theory  of 
the  lease  being  subject  to  the  same  rules  as  a 
simple  contract,  such  ground  is  not  available  in 
the  appellate  court.— Schaffer  v.  Loveland,  186 
P.  532. 

<S=»236(2)  (Cal.App.)  An  objection  on  appeal 
that  defendant  has  not  separately  stated  hie 
several  defenses  will  not  be  considered  in  the 
absence  of  objection  either  by  demurrer  or  mo- 
tion.—Hyde  v.  Stockwell,  186  P.  391. 

(C)  Exception*. 

«=>250  (Wash.)  Although,  in  an  equity  ease, 
it  is  not  necessary  for  the  trial  court  to  make 
findings  in  order  to  support  its  decree,  where 
findings  of  fact  are  made  in  such  a  case,  ex- 
ceptions must  be  taken  to  such  findings  in  order 
to  secure  a  review  thereof.— Ready  v.  McGilli- 
vray,  186  P.  902. 

Assigned  error  in  exclusion  of  appellant's  evi- 
dence in  an  equitable  action  to  quiet  title,  if 
well  grounded,  could  not  be  ignored  because  of 
want  of  exceptions  to  the  court's  findings. — Id. 
<£=262(2)  (Cal.)  An  order  denying  a  nonsuit  is, 
under  Code  Civ.  Proc.  $  647,  deemed  to  have 
been  excepted  to,  and  may  be  reviewed  on  ap- 
peal from  the  judgment  as  an  error  of  law  up- 
on any  ground  precisely  and  specifically  stated 
in  the  motion  for  nonsuit,  notwithstanding  that 
such  review  niay  involve  a  question  of  the  suf- 
ficiency of  the  evidence  to  make  a  prima  facie 
case,  and  that  the  bill  of  exceptions  contains 
no  specification  of  insufficiency  to  support  the 
finding. — Carter  v.  Canty,  ISO  P.  340. 
<®=>272(2)  (Wash.)  Since  Rem.  Code  1915,  § 
339,  does  not  require  exceptions  to  be  in  writ- 
ing, and  since  exceptions  may  be  taken  "at  any 
time  before  hearing  on  motion  for  new  trial," 
oral  exception  to  refusal  to  give  requested  in- 
structions taken  immediately  on  retiring  of  the 
jury  will,  in  so  far  as  embodied  in  record,  be 
considered  on  appeal.— Chilberg  v.  Parsons,  180 
P.  272. 

«=>274(5)  (Wash.)  Since  Rem.  Code  1915,  § 
339,  does  not  require  exceptions  to  be  in  writ- 
ing and  since  exceptions  may  be  taken  "at  any 
time  before  hearing  on  motion  for  new  trial, 
oral  exception  to  refusal  to  give  requested  in- 
structions taken  immediately  on  retiring  of  the 


jury  will,  in  so  far  as  embodied  in  record,  be 
considered  on  appeal.— Chilberg  v.  Parsons, 
186  P.  272. 

<D)  Motions  for  New  Trial. 

<8=>28f  (1)  (Okl.)  The  Supreme  Court  will  re- 
view only  such  alleged  errors  as  are  properly 
presented  to  the  lower  court  by  motion  for  a 
new  trial  or  otherwise. — First  Nat.  Bank  of 
Haskell  v.  Lent,  186  P.  1081. 
<8=>294(1)  (Cal.)  Under  Code  Civ.  Proc.  §§  939, 
956,  as  amended  in  1915,  the  Supreme  Court 
has  authority  to  consider  the  sufficiency  of  the 
evidence  to  support  the  verdict  or  findings  in 
every  case  where  the  evidence  is  properly  in- 
cluded in  the  record  on  appeal,  either  by  a 
bill  of  exceptions  or  by  a  record  prepared  as 
prescribed  in  section  953a,  and  whether  or  not 
there  has  been  a  motion  for  new  trial.— Smith 
v.  Lightston,  186  P.  769. 

<S=>302(1)  (Colo.)  Where  motion  for  new 
trial  was  sufficiently  specific  to  clearly  indi- 
cate to  trial  court  that  particular  objection 
was  raised  by  the  motion,  the  question  raised 
by  such  objection  was  entitled  to  consideration 
by  appellate  court,  under  Supreme  Court  rule 
8  (161  Pac.  vii),  requiring  question  to  be  rais- 
ed in  motion  for  new  trial. — City  of  Leadville 
v.  McDonald,  186  P.  715. 


TO.  REQUISITES  AND  PROCEEDINGS 
FOR  TRANSFER  OF  CAUSE. 
(A)  Time  of  Taking  Proceedings. 

<S=»345(1)  (Colo.)  The  running  of  the  two- 
year  limitation  upon  applications  for  writs  of 
error  (Court  Rule  16  [161  Pac.  viii])  is  sus- 
pended during  pendency  of  a  motion  for  new 
trial.— McKee  v.  Elwell,  186  P.  714. 
<S=>347(1)  (Okl.)  The  bringing  of  proceedings 
in  error  within  six  months  from  the  rendition 
of  the  judgment  or  final  order,  as  required  by 
Sess.  Laws  1910-11,  c.  18,  $  1,  is  jurisdiction- 
al; and,  where  more  than  six  months  had 
elapsed,  the  court  is  without  jurisdiction  to 
review  the  judgment  or  order.— Perry  v.  Wer- 
Une,  186  P.  940. 

<e=348(l)  (Cal.App.)  A  notice  of  appeal  tak- 
en June  4,  1912,  within  six  months  after  entry 
of  judgment  and  without  notice  of  the  entry 
being  given,  was  taken  within  the  time  pre- 
scribed by  Code  Civ.  Proc.  $  941b,  as  it  then 
read— Blake  &  Bilger  Co.  v.  Chappell,  186  P. 
823. 

G=>356  (Okl.)  An. appeal  to  the  Supreme  Court 
upon  petition  in  error  with  case-made  attached 
will  be  dismissed  where  the  case-made  was  not 
served  on  the  opposite  party  within  time  fixed 
by  the  order  of  the  trial  court— Durant  v. 
Stanfield,  186  P.  939. 

@=>356  (Okl.)  Where  more  than  six  months 
has  intervened  between  the  rendition  of  a  final 
order  or  judgment  sought  to  be  reviewed  and 
the  filing  of  the  petition  in  error  in  Supreme 
Court,  that  court  has  no  jurisdiction  to  review 
such  final  order  or  judgment. — Star'  Mill  &  Ele- 
vator Co.  v.  Bruce,  186  P.  940. 

(B)  Petition  or  Prayer,   Allowance,  and 

Certificate  or  Affidavit. 

<S=>360  (Okl.)  Rev.  Laws  1910,  §  5238.  as 
amended  by  Laws  1917,  c.  219,  {  1,  providing 
that  a  party  desiring  to  appeal  shall  give  no- 
tice in  open  court,  either  when  judgment  is 
rendered  or  within  10  days  thereafter,  of  bis 
intention  to  appeal  to  Supreme  Court  is  man- 
datory, and  where  that  has  not  been  done  a 
motion  to  dismiss  will  be  granted— Hunter  v. 
Hughes,  186  P.  408. 

(C)  Payment  of  Pees  or  Cont»,  and  Bonds 

or  Other  Securities. 

<S=>387(3)  (Idaho)  Unless  bond  for  costs  and 
appeal  is  filed  five  days  after  filing  of  notice 
of  appeal,  the  appeal  is  ineffectual. — Robinson 
v.  St  Maries  Lumber  Co.,  186  P.  923. 
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<8=>387(4)  (Idaho)  An  undertaking  on  appeal 
is  sufficient  where  it  is  shown  that  it  was  Bled 
simultaneously  with  the  notice  of  the  appeal, 
although  it  appears  to  have  been  signed  on  the 
day  previous  thereto  but  after  the  judgment 
had  been  made  and  entered. — Robinson  v.  St. 
Maries  Lumber  Co.,  186  P.  923. 

(D)  Writ  of  Error,  Citation,  or  Notice. 

<S=»396  (CalApp.)  Under  Code  Civ.  Proc.  § 
941b,  as  it  read  in  June,  1012,  it  was  unnec- 
essary to  serve  a  notice  of  appeal  upon  the 
opposing  parties,  especially  parties  who  had 
not  been  served  and  had  never  appeared  in 
the  action. — Blake  &  Bilger  Co.  v.  Chappell, 
186  P.  828. 

«=>4I7(3)  (Idaho)  The  signature  of  an  attor- 
ney to  a  notice  of  appeal  may  be  affixed  there- 
to by  another  person  duly  authorized  so  to 
do.— Robinson  v.  St.  Maries  Lumber  Co.,  186 
P.  923. 

9=3419(1)  (Idaho)  A  notice  of  appeal  from 
which  the  identity  of  the  judgment  appealed 
from  can  be  determined  is  sufficiently  definite 
in  that  respect.— Robinson  v.  St.  Maries  Lum- 
ber Co.,  186  P.  923. 

(E)  Entry,  Docketing,  and  Appearance. 

4fc=>435  (Wyo.)  Appearance  by  appellee  does 
not  confer  jurisdiction  of  subject-matter,  and 
so  does  not  give  jurisdiction  where  the  record 
did  not  show  entry  of  judgment  below. — Mc- 
Ginnis  v.  Beatty,  186  P.  120. 

VIII.  EFFECT  OF  TRANSFER  OF 
CAUSE  OR  PROCEEDINGS 
THEREFOR. 
(B)   Jurisdiction   Acquired  by  Appellate 
Court. 

€=>456  (Wash.)  Trustee,  having  distributed 
trust  fund  pursuant  to  decree,  was  not  enti- 
tled to  have  amount  paid  to  one  of  the  bene- 
ficiaries deposited  in  court  upon  notice  of  ap- 
peal together  with  an  appeal  and  supersedeas 
bond  being  filed  by  one  of  the  other  beneficia- 
ries, notwithstanding  Rem.  Code,  |§  1731  and 
1742,  relating  to  restitution. — Fisher  v.  Schwa- 
bacher  Hardware  Co.,  186  P.  649. 

IX.  SUPERSEDEAS  OR  STAT  OF  PRO- 

CEEDINGS. 

«=>460(1)  (Wash.)  There  is  no  warrant  un- 
der the  statutes  for  impounding  a  fund  in 
court  after  judgment  directing  its  payment  ex- 
cept on  giving  of  a  supersedeas  bond. — Fisher 
v.  Sohwabaeher  Hardware  Co.,  186  P.  649. 
«=»465(2)  (Cal.)  Under  Code  Civ.  Proc.  5 
945,  providing  that  execution  of  a  judgment 
for  sale  of  real  estate  cannot  be  stayed  pend- 
ing appeal  unless  appellant  execute  a  bond  in 
an  amount  to  be  fixed  by  the  judge  of  the 
trial  court,  he  refusing  to  fix  it  in  an  amount 
claimed  by  appellant  to  be  proper,  the  proper 
remedy  is  not  by  application  to  the  appellate 
court  for  writ  of  supersedeas,  it  being  with- 
out jurisdiction  to  fix  the  amount  of  the  bond, 
without  which  there  can  be  no  supersedeas, 
but  the  sole  remedy  is  by  mandamus. — Hinkel 
v.  Crowson,  186  P.  1042. 

X.  RECORD  AND  PROCEEDINGS  NOT 

IN  RECORD. 
(A)  Matters  to  be  Shown  by  Record. 

<§=494  (OkL)  Where  the  record  fails  to  con- 
tain a  copy  of  the  final  order  or  judgment 
sought  to  be  reviewed,  and  the  same  is  not 
made  to  appear  therein  as  of  record  in  the 
trial  court,  such  record  presents  no  question  to 
this  court  for  determination. — Negin  v.  Picher 
Lumber  Co..  186  P.  205. 

<S=50I(3)  (Cal.)  Under  Code  Civ.  Proc.  5  648. 
the  sufficiency  of  the  evidence  to  sustain  find- 
ings as  to  indebtedness  and  on  defense  of  lim- 
itations, being  findings  of  fact,  cannot  be  con- 
sidered on  appeal,  where  the  bill  of  exceptions 


relied  on  contained  no  specification  of  insuf- 
ficiency of  evidence  to  support  a  finding. — Car- 
ter v.  Canty,  186  P.  346. 

€=501(4)  (Colo.)  Record  on  appeal  showing 
that  certain  instruction  was  requested  and  de- 
nied, and  that  other  conflicting  instruction  was 
given  and  excepted  to,  held  to  present  to  appel- 
late court  question  raised  by  instructions  as 
against  objection  that  instructions  are  not 
shown  Jby  record  to  have  been  excepted  to  be- 
fore given,  according  to  Supreme  Court  rule  7 
(161  Pac.  vii).— City  of  Leadville  v.  McDonald, 
186  P.  715. 

(D)  Scope  and  Contents  of  Record. 

<S=>529(1)  (Wyo.)  Where  with  the  record  on 
appeal  Appeared  a  paper  entitled  "Order  on 
Motion  to  Vacate  Judgment,"  signed  by  the 
judge  and  indorsed  with  file  mark  and  signature 
of  the  clerk,  with  no  showing  that  the  paper 
was  ever  entered  on  the  journal  or  that  it  was 
the  copy  of  an  entry,  the  record  did  not  show 
entry  of  judgment  below.— McGinnis  v.  Beatty, 
186  P.  120. 

<8=>536  (Nev.)  A  bill  of  exceptions,  settled  and 
allowed  after  entry  of  judgment  and  denial 
of  new  trial,  is  not  part  of  the  judgment  roll, 
so  as  to  obviate  necessity  of  assignments  of 
error,  though  appeal  is  from  the  judgment 
only;  Civ.  Prac.  Act,  §  331,  subd.  2,  making 
part  of  such  roll  all  bills  of  exceptions  "tak- 
en and  fixed,"  relating  to  the  time  for  as- 
sembling the  roll.— Smith  v.  Lucas,  186  P.  674. 

(C)  Necessity  of  Bill  of  Exceptions,  Case, 

or  Statement  of  Facts. 

<©=>548(1)  (Colo.)  It  ia  the  general  rule  that 
evidence  introduced  on  a  trial  is  not  a  part  of 
the  record,  and  will  not  be  considered  on 
writ  of  error  unless  embodied  in  a  bill  of  ex- 
ceptions.—Weir  v.  Campbell,  186  P.  526. 
•3=553(2)  (Idaho)  Under  Comp.  St.  1919,  | 
6886,  either  party  may  require  the  clerk  to 
forward  the  reporter's  transcript  to  the  trial 
judge  for  settlement  at  the  expiration  of  the 
time  for  designating  errors  therein. — Welch  v. 
Spokane  International  By.  Co.,  186  P.  915. 
<g=>553(2)  (Idaho)  Amendments  to  a  report- 
er's transcript  may  be  incorporated  therein  by 
reference,  in  the  court's  order  settling  the 
transcript,  to  a  stipulation  designating  the 
amendments,  where  such  proposed  amendments 
are  easily  identified  in  the  absence  of  statute 
or  rule  requiring  corrections  tp  be  made  in 
the  transcript  itself  before  settlement.— Rob- 
inson v.  St.  Maries  Lumber  Co.,  186  P.  923. 

(D)  Contents,  Making,  and  Settlement  of 

Case  or  Statement  of  Facts. 

<@=>564(3)  (Okl.)  An  order  of  trial  court  re- 
citing "that  40  days'  additional  time  be  granted 
the  protestant  for  the  filing  of  said  case-made, 
making  in  all  130  days  from  the  29th  day  of 
June,  1917,"  is  a  nullity,  in  that  the  time  for 
filing  of  a  case-made  is  governed  by  statute, 
and  such  order  does  not  extend  time  for  mak- 
ing and  serving  a  case-made.— Black  v.  Buch- 
anan, 186  P.  938. 

(F)    Making-,    Form,   and   Requisites  of 
Transcript  or  Return. 

<@=>607(1)  (Cal.)  Failure  to  file  notice  re- 
questing preparation  of  a  record  under  Code 
Civ.  Proc.  £  953a,  within  ten  days  as  re- 
quired by  such  section,  went  to  the  jurisdic- 
tion in  so  far  as  the  preparation  of  the  record 
was  concerned,  at  least  in  the  absence  of  an 
order  of  the  trial  court  relieving  the  party 
from  his  default  in  the  matter  of  filing  such  no- 
tice, and  it  was  immaterial  that  a  notice  of 
appeal  had  been  filed,  and  taptt  there  was  an 
order  of  tli3  judge  made  ex  parte  granting 
further  time  for  the  preparation  of  the  record 
on  account  of  the  inability  of  the  reporter 
to  finish  the  same  within  the  time  specified  in 
the  section;  such  order  being  made  by  the 
judge  in  ignorance  of  the  fact  that  no  notice 
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had  been  filed  in  time.— Spear  v.  Monroe,  186 
P.  140. 

«=>607(1)  (Cal.App.)  The  mere  presence  of 
counsel  for  appellant  in  court  on  a  hearing 
at  which  a  motion  for  new  trial  wag  denied 
cannot  be  presumed  to  have  been  actual  notice 
at  that  time  of  the  order  denying  the  new 
trial,  so  as  to  require  the  filing  of  a  notice,  re- 
questing a  transcript  within  ten  days  thereof, 
under  Code  Civ.  Proc.  I  953a.— Schaefer  v. 
Dinwiddie,  186  P.  617. 

(H)  TranimlMlon,  Filing;,  Printing,  and 

Service  of  Copies. 

«=»627(2)  (Idaho)  Unless  the  transcript  is 
filed  within  the  time  limited  by  the  rules  of 
court  or  a  valid  extension  thereof,  the  appeal 
may  be  dismissed  in  the  absence  of  a  showing 
that  the  failure  was  without  fault  on  the  part 
of  appellant— Welch  v.  Spokane  International 
By.  Co..  186  P.  915. 

<8=»628(1)  (CalApp.)  Where  appellant  did 
not  file  transcript  on  appeal  with  clerk  of  ap- 
pellate court  within  the  40  days  allowed,  but 
filed  it  after  motion  to  dismiss,  the  motion  to 
dismiss  will  be  denied,  where  failure  to  file 
was  due  solely  to  erroneous  belief  of  attorney 
that  appeal  was  to  be  carried  no  further;  no 
adverse  rights  having  been  seriously  affected 
by  the  delay.— Friend  &  Terry  Lumber  Co.  r. 
Devine.  186  P.  187. 

«=»628(3)  (Idaho)  A  respondent  will  be  held 
to  have  waived  the  objection  that  the  report- 
er's transcript  of  the  testimony  was  not  lodged 
within  the  time  allowed  by  the  trial  judge,  or, 
an  extension  thereof,  by  affirmative  action  on 
his  part  indicating  consent  to  its  settlement  or 
use  thereof  for  any  purpose  after  settlement, 
in  view  of  Comp.  St.  1919,  j~  6886,  and  Bev. 
St.  1887,  §|  4430,  4441.— Robinson  v.  St 
Maries  Lumber  Co.,  180  P.  923. 
<©=>629  (Idaho)  Under  Supreme  Court  Bule 
26  (176  Pac.  xviii),  a  showing  of  due  diligence 
is  required  before  a  transcript  can  be  filed 
more  than  6  months  after  the  appeal  is  per- 
fected though  within  60  days  after  settlement 
of  the  reporter's  transcript  or  within  a  valid 
extension  of  such  time;  but  the  showing  may 
be  made  when  the  transcript  is  offered  for  fil- 
ing.— Welch  v.  Spokane  International  By.  Co., 
180  P.  915. 

(I)  Defects,  Objections,  Amendment,  and 

Correction. 

«=»635(1)  (Wyo.)  Where  the  record  on  ap- 
peal does  not  contain  certified  copy  of  the 
entry  of  the  order  or  judgment  appealed  from 
or  such  copy  of  any  journal  entry,  the  appeal 
will  be  dismissed.— McGinnis  v.  Beatty,  186  P. 
120. 

(K)  Questions  Presented  for  Review. 

$=s>674  (Cal.App.)  It  cannot  be  claimed  on 
appeal  that  moneys  or  credits  for  which  ac- 
counting was  sought  were  located  out  of  the 
state,  thus  depriving  court  of  jurisdiction, 
where  the  record  does  not  show  where  the 
moneys  or  credits  were  located. — Reed  v.  Hol- 
lister,  186  P.  819. 

<g=682  (Colo.)  In  the  absence  of  bill  of  excep- 
tions on  file  m  the  Supreme  Court,  and  any 
agreed  record  preserving  the  evidence  by  afli- 
davit  on  which  the  trial  court  acted  in  sustain- 
ing plaintiff's  motion  to  strike  defendant's  an- 
swer from  the  files  as  a  sham  pleading,  the 
propriety  of  such  action  is  not  reviewable  on 
error.— Weir  v.  Campbell,  186  P.  526. 
«=»704(2)  (CaLApp.)  The  trial  court's  finding 
of  fatal  variance  between  the  statements  of 
mechanic's  lien  jjaims  sought  to  be  foreclosed 
and  the  proof  ilMeonclusive,  where  neither  the 
claim  nor  the  evidence  are  before  the  appellate 
court. — Whiting-Mead  Commercial  Co.  of  San 
Diego  v.  Brown,  186  P.  386. 
<8=»706(2)  (Wash.)  Where  the  record  shows  the 
ground  on  which  the  court  made  an  order  for 
a  new  trial,  it  cannot  be  said  that  the  appellate 


court  on  appeal  from  such  order  cannot  tell 
whether  or  not  the  trial  court  acted  in  the  ex- 
ercise of  its  discretion,  or  because  of  some  sup- 
posed erroneous  ruling  involving  purely  legal 
propositions,  simply  because  the  order  granting 
the  new  trial  was  a  general  one  and  did  not  des- 
ignate the  ground  upon  which  it  was  made. — 
Crowl  v.  West  Coast  Steel  Co.,  186  P.  866. 

(I/)  Matters  Not  Apparent  of  Record. 

^»7I4(5)  (Cal.App.)  A  copy  of  an  alleged  an- 
swer filed  by  cross-defendant,  printed  as  an  ap- 
pendix to  her  brief  on  appeal,  cannot  be  con- 
sidered, where  it  nowhere  appears  in  the  au- 
thentic transcript;  there  being  no  suggestion 
for  the  diminution  of  the  record.— Schaefer  v. 
Dinwiddie,  186  P.  617. 

XI.  ASSIGNMENT  OF  ERRORS. 

4t=»7l9(6)  (Nev.)  Assignment  of  error  is  re- 
quired by  St  1915,  c.  142,  8  18,  as  amended 
by  St.  1919,  c.  40,  §  2,  though  the  only  objec- 
tion is  insufficiency  of  the  evidence  to  justify 
the  verdict  or  decision.— Smith  ▼.  Lucas,  186 
P.  674. 

«=>748(1)  (Nev.)  Seasonable  service  and  filing 
of  assignment  of  errors,  as  required  by  St. 
1915.  c.  142,  |  13.  as  amended  by  St.  1919,  c. 
40,  |  2,  is  jurisdictional,  and  absence  thereof 
may  not  be  waived.— Smith  v.  Lucas,  186  P. 
674. 

XII.  BRIEFS. 

€=>757(2)  (Cal.)  In  action  for  purchase  price 
of  stock,  where  defense  was  that  the  stock  had 
not  been  delivered,  court  on  defendant's  ap- 
peal on  typewritten  transcript  from  judgment 
for  plaintiff  had  the  right,  under  Code  Civ. 
Proc.  §  953c,  to  assume,  on  defendant's  failure 
to  print  answer  or  state  the  issue,  that  the 
answer  admitted  the  delivery.— Tucker  v.  Scott, 
180  P.  150. 

<&=76 1  (CaLApp.)  Where  assignments  of  error 
are  merely  noted,  without  any  citation  of  au- 
thority or  argument,  beyond  the  bare  state- 
ment that  error  was  made,  court  will  not  con- 
sider the  point  presented.— Spellacy  v.  Young, 
188  P.  368. 

€=761  (CaLApp.)  Appellant's  contention  that 
certain  findings  were  outside  the  issues,  bat 
not  supported  by  authority  or  argument  will 
not  be  considered  upon  appeal. — Lawson  v. 
Steinbeck,  186  P.  842. 

XIII.  DISMISSAL,  WITHDRAW  AX,  OR 
ABANDONMENT. 

(3=3781(1)  (CaLApp.)  Where  an  appeal  no  long- 
er involves  the  determination  of  adversary- 
rights,  the  questions  presented  will  not  be  con- 
sidered, even  for  the  purpose  of  deciding  who 
should  pay  the  costs  on  appeal.— Weavenng  v. 
Schneider,  186  P.  602. 

€=>78l(2)  (Colo.)  In  action  by  lessor  of  mining 
claims  and  first  lessee  against  lessor's  attorney 
to  lease  and  a  second  lessee  to  establish  first 
lease  had  never  been  forfeited,  exercise  by 
first  lessee  of  option  to  purchase  claims  render- 
ed moot  controversy  involved  in  writ  of  error 
by  second  lessee  to  reverse  or  modify  decree 
in  favor  of  the  first  lessee,  declaring  the  second 
lease  was  void  and  canceled;  exercise  of  the 
option  having  terminated  any  interest  of  the 
second  lessee  in  the  property. — Buffehr  v.  Sen- 
ter,  186  P.  518. 

@=>78l(5)  (Okl.)  On  appeal  by  a  policeman 
in  a  mandamus  proceeding  begun  by  him 
against  a  city  or  corporation  clerk,  where  it 
appears  to  Supreme  Court  that  such  clerk 
has  retired  from  office,  and  that  no  actual  re- 
lief could  be  granted  other  than  to  determine 
liability  for  costs,  the  questions  presented  are 
moot,  and  will  not  be  determined,  but  the  ap- 
peal will  be  dismissed. — State  v.  Alexander, 
186  P.  1080. 

<S=>78 1  (0)  (Cal.App.)  An  appeal  from  an  order 
appointing  a  receiver  will  be  dismissed  where, 
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on  calling  of  the  case  in  the  appellate  court, 
there  is  presented  a  certified  copy  of  a  stipu- 
lation of  the  parties  filed  in  the  superior  court 
from  which  it  appears  that  appellant  and  re- 
spondent have  agreed  to  an  immediate  sale 
by  the  receiver  of  all  of  the  property  in  his 
hands,  and  for  a  disposal  of  the  proceeds  of 
the  sale  and  of  all  other  property  belonging  to 
the  copartnership,  existing  between  the  par- 
ties to  the  action.— Weavering  v.  Schneider, 
186  P.  602. 

€=786  (Okl.)  Where  an  examination  of  the 
record,  petition  in  error,  and  the  motion  to 
dismiss  it  shows  that  the  appeal  is  manifestly 
frivolous  and  without  merit,  it  will  be  dis- 
missed.— Bulgin  v.  American  Law  Book  Co., 
186  P.  941;  Simmon  v.  Young,  Id. 
«3=»797(3)  (Idaho)  Under  Supreme  Court 
Rule  26  (176  Pac.  xviii),  where  the  transcript 
on  appeal  is  to  contain  a  reporter's  transcript 
of  the  testimony,  a  motion  to  dismiss  is  prema- 
ture if  made  before  the  settlement  of  the  re- 
porter's transcript  or  within  60  days  there- 
after.—Welch  v.  Spokane  International  By. 
Co.,  186  P.  915. 

XV;  HEARING  AND  REHEARING. 

<g=»835(2)  (Nev.)  A  question  not  urged  on  the 
Supreme  Court  on  original  hearing  of  the  ap- 
peal cannot  be  considered  on  rehearing. — In  re 
Forney's  Estate,  186  P.  678. 
<8=>835(3)  (Utah)  Where  the  record  shows  that 
a  diagram  was  made  by  a  witness*  during  the 
trial  and  was  admitted  as  an  exhibit,  but  the 
exhibit  was  not  brought  up  on  appeal,  and  there 
is  nothing  in  the  record  to  indicate  what  the 
exhibit  purported  to  show,  a  sketch  drawn  and 
offered  for  the  first  time  on  application  for  re- 
hearing cannot  be  considered  as  evidence.— Muir 
v.  Murray  City,  186  P.  433. 

XVI.  REVIEW. 
(A)  Scope  and  Extent  In  fleneral. 

<8=>839(1)  (N.M.)  A  motion,  which  so  far  as 
appears  from  the  record  was  never  decided  be- 
low, presents  no  question  for  decision  in  the 
appellate  court.— E.  M.  Biggs  Tie  &  Store  Co. 
v.  Arlington  Land  Co.,  186  P.  449. 
<S=>843(2)  (Cal.App.)  Whether  the  verification 
of  a  lien  claim  is  defective  need  not  be  decided, 
where  the  claim  is  defective  for  another  rea- 
son and  is  invalid— Whiting-Mead  Commercial 
Co.  of  San  Diego  v.  Brown,  186  P.  386. 
€=>847(2)  (Wash.)  The  question  of  instruc- 
tions requested  and  refused  is  immaterial  on 
appeal;  the  trial  court  has  known  and  stated 
that  the  verdict  would  be  advisory  only.— Wells 
v.  Walker,  186  P.  857. 

<S=»856(1)  (Colo.)  Though  the  trial  court 
made  no  findings  on  a  question  of  fact,  the 
Supreme  Court,  to  affirm  its  judgment,  may 
do  so  properly  on  such  claim  of  fact,  which  it 
is  convinced  the  proofs  fully  support. — Webb 
v.  Wild  Cat  Lateral  Ditch  Co.,  186  P.  287. 
€=>866(1)  (Or.)  Where  defendant  has  not  rest- 
ed on  a  motion  for  a  nonsuit,  bnt  has  intro- 
duced testimony  in  his  own  behalf,  that  evidence 
can  be  considered  to  sustain  a  recovery  on 
the  part  of  the  plaintiff.— Cornely  v-  Campbell, 
186  P..  563. 

(B)  Interlocutory,    Collateral,    and  Sup- 
plementary  Proceeding!  and  Questions. 

<S=»870(3)  (CaLApp.)  Though  appeal  from 
judgment  is  under  alternative  method,  appel- 
lant cannot  have  reviewed  alleged  error  in 
denying  his  motion  for  change  of  place  of  trial, 
where  no  appeal  is  taken  from  order  denying 
the  motion,  in  view  of  Code  Civ.  Proc.  §{  956, 
963— Starkey  v.  Parker,  186  P.  105. 
«=>870(6)  (Cal.App.)  No  separate  appeal  is  al- 
lowed to  be  taken  from  an  order  refusing  a 
new  trial;  the  questions  settled  in  such  a  mo- 
tion in  the  trial  court  being  reviewable  on  an 
appeal  from  the  judgment.— J.  W.  Williams  Co. 
v.  Leong  Sue  Ah  Quin,  186  P.  401. 


(C)  Parties  Entitled  to  Alien-*  Error. 

<S=>877(6)  (Cal.App.)  Where  there  could  have 
been  no  judgment  in  favor  of  two  defendants 
against  a  third,  the  court's  determination  or 
finding  of  liability  existing  on  the  part  of  such 
third  defendant  toward  the  other  two  was  not 
an  adjudication  of  the  question,  and  therefore 
not  a  matter  about  which  the  third  defendant 
can  complain  on  appeal  from  judgment  for 
plaintiffs— Tryon  v.  Clinch,  186  P.  1042. 
<8=>880(1)  (Cal.App.)  Defendant  appellant,  not 
served  with  summons,  but  voluntarily  appear- 
ing, filing  demurrer  and  submitting  to  court's 
jurisdiction,  alleging  that  she  had  been  named 
in  the  complaint  as  a  fictitious  defendant,  could 
not  object  to  the  manner  of  service  upon  other 
defendants  in  the  mortgage  foreclosure  pro- 
ceeding—Pacific Mut.  Life  Iub.  Co.  of  Cali- 
fornia v.  Hansen,  186  P.  616. 
<g=882(3)  (CaLApp.)  An  appellant  cannot 
complain  on  appeal  of  an  interpretation  of  a 
contract  which  it  placed  on  the  contract  in 
its  answer. — McPherson  v.  Great  Western 
Milling  Co.,  180  P.  803. 

<g=>882(12)  (CalA.pp.)  A  party  who  requests 
instructions  on  certain  issues  cannot  complain 
of  instructions  given  thereon  on  ground  that 
issue  is  not  raised  by  pleadings— Charves  v. 
San  Francisco-Oakland  Terminal  Bys.,  186  P. 
154. 

«=>882(19)  (Kan.)  In  action  by  produce  deal- 
er for  breach  of  contract  to  sell  four  cars  of 
prunes  which  he  bad  resold  at  a  profit  of  15 
cents  above  the  15  cents  advance  in  market 
price,  so  that  he  would  have  realized  a  profit 
of  30  cents  a  box  bad  they  been  delivered,  the 
defendant  appellant  could  not  complain  of  the  • 
measure  of  damages  applied,  where  it  was  that 
invoked  by  him.— Eagan  v.  North  Pacific  Fruit 
Distributors,  186  P.  1037. 
«=>883  (Cal.App.)  Defendant  who  consents  to 
the  filing  of  an  amended  complaint  cannot  com- 
plain on  appeal  that  such  amended  complaint 
set  up  a  new  cause  of  action.— U.  S.  Film  Co.  v. 
U.  S.  Fidelity  &  Guaranty  Co.,  186  P.  364. 

(O)  Amendments,  Additional  Proofs,  and 
Trial  of  Cause  Anew. 

<S=>898  (Wash.)  Where  cause  is  heard  do 
novo  on  appeal,  improperly  excluded  evidence 
if  in  the  record  will  be  considered.— First  State 
Bank  of  Binford  v.  Arneson,  186  P.  889. 

(E)  Presumptions. 

O=»900  (Cal.App.)  On  appeal  every  presump- 
tion must  be  indulged  in  favor  of  the  regulari- 
ty of  the  rulings  of  a  court  of  general  juris- 
diction.—U.  S.  Film  Co.  v.  U.  S.  Fidelity  & 
Guaranty  Co.,  186  P.  364. 
$=»90l  (Cal.App.)  Appellant,  complaining  of 
errors  made  by  the  trial  court,  must  produce  a 
duly  authenticated  record  affirmatively  show- 
ing alleged  error,  otherwise  the  court  on  ap- 
peal must,  if  under  any  circumstances  the  rul- 
ing can  be  deemed  correct,  assume  that  such 
condition  or  circumstance  was  made  to  appear 
— U.  S.  Film  Co.  v.  U.  S.  Fidelity  &  Guaranty 
Co   186  P  364 

«=>'907(8)'  (Cai.)  Finding  that  there  was  no 
negligence  of  defendant,  and  that  overtopping 
of  dike  of  its  reservoir  was  due  to  extraordi- 
nary and  unprecedented  flood  which  it  could 
not  reasonably  have  anticipated  or  foreseen  is 
not  attacked,  and  must  be  taken  as  true  on 
appeal  on  the  judgment  roll  alone.— Sutliff  v. 
Sweetwater  Water  Co.,  186  P.  766. 
<g=>907(3)  (CaLApp.)  In  determining  appeal 
presented  on  judgment  roll  alone,  the  court 
must  assume,  in  the  absence  of  any  showing 
to  the  contrary,  that  no  evidence  was  present- 
ed on  an  issue  omitted  from  the  findings. — 
Wood  v.  Dailey,  186  P.  177. 
<S=>907(3)  (Cal.App.)  On  appeal  on  judgment 
roll  alone,  where  appellant  claims  that  court 
erred  in  permitting  respondent  to  file  amended 
complaint  setting  up  a  new  cause  of  action, 
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court  will  assume  that  appellant  consented  to 
the  filing  thereof  where  judgment  roll  does  not 
show  objection  thereto,  notwithstanding  there 
is  printed  in  the  transcript  a  copy  of  a  minute 
order  showing  objection;  such  entry  being  no 
part  of  the  judgment  roll  under  Code  Civ.  Proc. 
I  670,  and  therefore  not  to  be  considered. — U. 
S.  Film  Co.  U.  S.  Fidelity  &  Guaranty  Co., 
186  P.  364. 

€=>907(3)  (Cal.App.)  In  the  absence  of  any 
bill  of  exceptions,  it  must  be  assumed  that  the 
evidence  presented  in  support  of  the  findings 
was  competent  to  establish  the  facts  alleged, 
and  was  received  without  objection,  and  was 
sufficient  to  sustain  each  of  the  facts  found. — 
La  Fetra  v.  Richardson,  186  P.  396. 
<S=»907(3)  (CaLApp.)  In  case  of  an  appeal  on 
the  judgment  roll,  the  appellate  court  is  bound 
to  conclude,  in  the  absence  of  the  evidence  in 
the  case,  that  the  findings  of  the  trial  court 
are  fully  sustained.— Stone  v.  Hancock,  186  P. 
604. 

©=>9I0  (Colo.)  Where  no  attempt  is  made  by 
intervener  to  show  that  plaintiff  appellant  did 
not  rightfully  take  possession  of  the  property, 
it  must  be  assumed,  as  against  intervener,  that 
plaintiff  as  mortgagee  was  rightfully  in  posses- 
sion after  he  took  possession. — Cobb  v.  Inter- 
national State  Bank.  186  P.  529. 
@=>9I9  (Cal.App.)  There  being  nothing  in  the 
record  upon  which  to  predicate  error  in  an  or- 
der striking  an  amended  cross-complaint  from 
the  files,  such  order,  being  within  the  court's 

Jurisdiction,  was  presumably  correct. — Santa 
Jarbara  County  v.  Janssens,  186  P.  372. 
©=927(3)  (Wash.)  In  determining  whether  a 
judgment  of  nonsuit  entered  at  the  close  of 
plaintiff's  case  was  proper,  it  must  appear  as 
a  matter  of  law  that  there  is  neither  evidence 
nor  reasonable  inferences  therefrom  which 
would  have  sustained  a  verdict  in  plaintiff's 
favor.— Jordan  v.  Spokane,  P.  &  S.  Ry.  Co., 
186  P.  875. 

<S=>927(7)  (Utah)  On  plaintiff's  appeal  from 
judgment  for  defendant  on  directed  verdict,  the 
Supreme  Court  will  consider  and  apply  the 
evidence  in  the  light  most  favorable  to  plain- 
tiff's cause  of  action. — Groesbeck  v.  Lake  Side 
Printing  Co..  186  P.  103. 

®=>930(1)  (Wash.)  To  sustain  a  verdict  for 
plaintiff,  evidence  must  be  given  the  most 
favorable  light  to  plaintiff  who  is  not  bound  by 
the  unfavorable  testimony  of  one  of  his  wit- 
nesses.—-Johnson  v.  North  Coast  Stevedoring 
Co.,  186  P.  663. 

«=»93l(l)  (CaLApp.)  Rule  that  evidence  of 
fraud  and  undue  influence  to  defeat  convey- 
ances must  be  clear  and  convincing  is  a  rule 
of  evidence  directed  to  the  trial  court,  and  it 
must  be  assumed  that  in  reaching  conclusions 
the  court  was  governed  by  the  rule  in  weighing 
the  evidence.— Ford  v.  Ford,  186  P.  164. 
<g=»93l(6)  (Wash.)  The  rule  that  court  sit- 
ting without  a  jury  will  be  presumed  to  have 
disregarded  incompetent  evidence  cannot  pre- 
vail, where  court  in  fact  weighed  incompetent 
evidence. — Saari  v.  Wells  Fargo  Express  Co., 
186  P.  898. 

@=>935(2)  (Cal.App.)  Where  notice  of  intention 
to  move  to  set  aside  a  default  and  to  vacate  a 
judgment  recited  that  defendant  on  a  certain 
day  within  a  year  of  the  entry  of  the  default 
would  move  to  vacate  the  judgment,  and  there 
was  no  other  entry  in  the  record  regarding  the 
matter  until  some  time  after  the  expiration  of 
the  year,  when  the  minutes  of  the  court  re- 
cited, "Motion  to  set  aside  default  and  judg- 
ment made  in  open  court,  argued  by  counsel, 
and  the  motion  granted,"  it  must  be  presumed 
on  appeal  that  the  moving  party  made  the  mo- 
tion within  the  year  and  secured  a  continuance 
of  the  hearing  to  the  date  when  the  motion 
was  granted.— Schaefer  v.  Dinwiddie,  180  P. 
617. 

<g=>937(l)  (Or.)  On  appeal  by  plaintiff,  whore 
it  is  stated  in  defendant's  brief  that  he  has 
appealed,  but  where  there  is  no  copy  of  no- 


tice of  appeal,  or  undertaking  on  appeal,  or 
abstract  in  his  favor,  court  will  conclude  that 
defendant  abandoned  appeal  by  failure  to  file 
transcript  or  abstract  in  appellate  court  with- 
in 30  days  after  perfection  of  appeal,  under 
Laws  1913,  c.  320.— Crumbley  v.  Crumbley,  186 
P.  423. 

(F)  Discretion  of  Lower  Court. 

©=957(1)  (CaLApp.)  The  appellate  court  is 
more  disposed  to  affirm  an  order  opening  a  de- 
fault, where  the  result  is  to  compel  a  trial  upon 
the  merits,  than  it  is  when  the  judgment  by  de- 
fault is  allowed  to  stand,  and  it  appears  that  a 
substantial  defense  could  bo  made. — Banse  v. 
Wells,  186  P.  192. 

©=>959(2)  (Cal.App.)  The  trial  court  has  a  le- 
gal discretion,  which  will  not  be  disturbed  ex- 
cept for  abuse,  to  reopen  a  case  to  permit  de- 
fendants to  file  a  supplemental  answer  after 
the  court  has  ordered  judgment  for  defendants; 
the  entry  of  the  minute  order  by  the  clerk  not 
being  the  decision  of  the  court— Bryant  v.  Ho- 
bert.  186  P.  379. 

<@=>966(1)  (Idaho)  An  order  granting  or  deny- 
ing a  continuance  will  not  be  disturbed  on  ap- 
peal, in  the  absence  of  a  showing  of  abuse  of 
discretion. — Berlin  Machine  Works  v.  Dehlbom 
Lumber  Co.,  186  P.  513. 

€=3970(4)  (Mont.)  A  motion,  made  after  the 
testimony  was  closed  and  the  instructions  were 
settled,  to  reopen  the  case  that  a  document 
might  be  offered  in  evidence,  was  addressed  to 
the  sound  legal  discretion  of  the  trial  court, 
and  its  order  refusing  to  grant  the  motion  will 
not  be  disturbed,  unless  there  was  a  clear 
abuse  of  discretion. — Brange  v.  Bowen,  186  P. 
080. 

®=>977(1)  (Cal.)  Discretion  of  court  in  grant- 
ing or  refusing  new  trial  will  not  be  disturbed 
on  appeal  except  for  abuse. — Merralls  v.  South- 
ern Pae.  Co..  186  P.  778. 
<S='977(3)  (Wash.)  The  granting  of  a  new  trial 
is  a  matter  within  the  discretion  of  the  trial 
court,  and  its  action  will  not  be  disturbed  un- 
less it  can  be  said  that  such  discretion  has  been 
abused  — Hurd  v.  Wysong,  186  P.  301. 
©=978(1)  (Wash.)  The  doctrine  that  the 
granting  of  a  new  trial  is  within  the  discre- 
tion of  the  trial  court,  which  will  not  be  dis- 
turbed on  appeal,  can  be  applied  only  to  those 
instances  where  the  trial  court  has  so  acted 
on  grounds  involving  questions  of  discretion  as 
distinguished  from  grounds  involving  questions 
of  law—  Crowl  v.  West  Coast  Steel  Co..  188 

p.  mo. 

A  trial  court  would  exercise  its  discretion 
by  granting  a  new  trial  because  it  believed  the 
evidence  was  insufficient  to  justify  the  verdict 
or  that  there  had  been  misconduct  on  the  part 
of  the  jury  or  some  of  the  parties  to  the  suit, 
but  where  a  new  trial  is  granted  because  the 
court  is  of  the  opinion  that  it  has  erred  in 
some  matter  of  law,  such,  for  illustration,  as 
the  giving  or  the  refusing  to  give  certain  in- 
structions, or  the  submitting  of  special  inter- 
rogatories, there  would  not  be  an  exercise  of 
discretion  which  appellate  court  would  not  re- 
view.— Id. 

©=978(2)  (Wash.)  Where  the  Supreme  Court 
cannot  say  from  the  record  that  the  trial 
court  erred  in  judging  that  the  conduct  of 
plaintiff  manufacturer's  manager  during  trial 
was  not  such  as  to  prejudice  defendants'  case, 
the  action  of  the  trial  court  in  failing  to  dis- 
turb the  verdict  on  that  account  is  final. — 
American  Iron  &  Wire  Works  v.  Fischer,  180 
P.  877. 

©=979(1)  (Mont.)  A  motion  for  a  new  trial  on 
the  ground  of  insufficiency  of  the  evidence  was 
addressed  to  the  sound  legal  discretion  of  the 
trial  court,  and  its  order  denying  such  motion 
will  not  be  disturbed,  unless  there  was  a  clear 
abuse  of  discretion.— Brange  v.  Bowen,  186  P. 
680. 
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(6)  Questions  of  Fact,  Verdicts,  and  Find- 
ings. 

<g=>987(2)  (Or.)  Under  the  Constitution,  where 
there  is  any  competent  evidence  to  support  a 
verdict,  the  Supreme  Court  is  precluded  from 
disturbing  the  same.— Dolph  v.  Speckart,  186 
P.  32. 

«3=>987(3)  (Okl.)  In  an  equity  case  the  Supreme 
Court  has  power  to  consider  the  evidence  and 
render  judgment  thereon. — Nowka  v.  West,  180 
P.  220. 

<3=987(3)  (Okl.)  In  an  action  of  equitable 
cognizance,  the  Supreme  Court  has  the  right 
and  power  to  consider  whole  record  and  weigh 
the  evidence.— City  of  Muskogee  v.  Burford, 
186  P.  949. 

4=990  (Okl.)  In  a  case  of  purely  equitable 
cognizance,  the  Supreme  Court  must  review 
the  entire  record,  and  if  it  appears  that  the 
judgment  is  contrary  to  the  weight  of  the  evi- 
dence, reverse  the  cause  and  render,  or  cause 
to  be  rendered,  such  judgment  as  should  have 
been  entered  at  the  trial.— Long  v.  Anderson. 
186  P.  944. 

®=>994(3)  (CaLApp.)  Where  witness'  story, 
on  which  finding  was  based,  was  not  of  such 
character  as  to  be  rejected  as  unworthy  of 
belief,  though  contradictory,  finding  will  not 
be  disturbed.— Firth  Southern  Pac.  Co.,  186 
P.  815. 

<©=I00I  (1)  (Idaho)  A  verdict  sustained  by 
substantial  evidence  will  not  be  set  aside  for 
insufficiency  of  the  evidence.— Duthie  v.  Shep- 
herd, 186  P.  919. 

1 00 1(1)  (Okl.)  A  verdict  supported  by  com- 
petent evidence  will  not  be  disturbed  on  appeal. 
—National  Lumber  &  Mfg.  Co.  v.  Elred,  186 
P.  470. 

«3=>I00I(1)  (Okl.)  In  a  civil  action  triable  to 
a  jury,  where  there  is  competent  evidence  rea- 
sonably tending  to  support  the  verdict  and  no 
prejudicial  errors  of  law  are  shown  to  have 
occurred  at  trial,  the  verdict  and  finding  of 
the  jury  will  not  be  disturbed  on  appeal- 
First  Nat.  Bank  v.  Atchison,  T.  &  S.  F.  Ry. 
Co.,  186  P.  1086. 

<S=3l002  (Cal.App.)  Verdict  on  conflicting  evi- 
dence cannot  be  disturbed  on  appeal. — Doyle  v. 
Doyle.  186  P.  188. 

<&=>I002  (Cal.  App.)  Defendant's  appeal, 
grounded  on  insufficiency  of  evidence  to  sup- 
port the  verdict,  cannot  be  maintained,  where 
the  testimony  was  in  direct  conflict  and  suffi- 
cient evidence  to  take  question  to  jury. — Bal- 
darachi  v.  Leach,  186  P.  1060. 
€=3  1002  (Mont.)  All  conflicts  in  evidence  will 
be  resolved,  on  appeal,  in  favor  of  party  for 
whom  verdict  was  rendered.— Dalgarno  v.  Hol- 
loway,  186  P.  332. 

<3=3|002  (Wash.)  The  appellate  court  will  not 
disturb  a  finding  of  the  jury  based  on  conflict- 
ing evidence.— Johnson  v.  Pearson,  186  P.  667. 
€=>I004(1)  -(Cal App.)  An  award  of  damages 
for  personal  injuries  will  not  be  disturbed  un- 
less so  disproportionate  to  the  injury  as  to 
indicate  that  the  jury  was  influenced  by  pas- 
sion, partiality,  or  prejudice,  or  misled  by  a 
mistaken  view  regarding  the  merits  of  the 
case. — Moreno  v.  Los  Angeles  Transfer  Co., 
186  P  800 

©=»  1008(1)  (CaLApp.)  Findings  of  the  trial 
court  sitting  without  a  jury  are  conclusive  on 
appeal.— Mann  v.  Dettling,  186  P.  603. 
<S=>I008(1)  (Or.)  Since  trial  court  has  heard 
the  witnesses  orally,  and  has  had  a  chance  to 
observe  their  manner  and  appearance,  and  a 
much  better  opportunity  to  judge  of  their  truth- 
fulness than  appellate  court,  findings  and  de- 
cisions of  trial  court  have  a  very  strong  ad- 
visory weight  with  appellate  court. — Rohrbach- 
er  v.  Strain,  1S6  P.  583. 

<S=>I009(3)  (Wash.)  In  an  equitable  proceed- 
ing to  quiet  title,  where  testimony  was  con- 
flicting, the  trial  court's  findings  thereon  will 
be  reviewed— Ready  t.  Mctiillivray,  186  P. 

902. 


<8=>I009(4)  (Okl.)  The  Supreme  Court  will  not 
interfere  with  the  judgment  of  the  lower  court 
in  an  equity  case  unless  it  is  clearly  against 
the  weight  of  the  evidence.— Nowka  v.  West, 
186  P.  220. 

<8=I009(4)  (Okl.)  In  actions  of  purely  equi- 
table cognizance,  the  Supreme  Court  will  not 
disturb  the  findings  of  fact  of  the  trial  court 
unless  they  are  against  the  clear  weight  of  the 
evidence—  Mobley  v.  Rhoades,  186  P.  230. 
<©=>  1009(4)  (Okl.)  In  an  equitable  action,  the 
judgment  of  the  trial  court  will  not  be  set 
aside  unless  it  is  elcarly  against  the  weiebt  of 
the  evidence.— Clinton  v.  Miller,  186  P.  932. 
4=91009(4)  (Okl.)  In  cases  of  purely  equi- 
table cognizance,  the  judgment  of  the  trial 
court  upon  the  facts  will  not  be  disturbed  on 
appeal,  unless  it  appears  that  the  judgment 
rendered  is  clearly  against  the  weight  of  the 
evidence.— Van  Winkle  v.  Henkle,  186  P.  942. 
<S=>I009(4)  (Utah)  In  an  equity  case,  when  the 
findings  of  fact  are  clearly  not  justified  by  the 
evidence,  in  the  opinion  of  the  Supreme  Court, 
it  is  the  court's  duty  to  arrive  at  the  conclu- 
sion it  thinks  compelled  by  the  proof,  regardless 
of  the  trial  judge.— Cram  v.  Reynolds,  186  P. 
100.  s 
4=1010(1)  (Cal.App.)  Where  the  trial  court 
has  found  on  an  issue  and  there  is  some  evi- 
dence to  support  it,  the  finding,  if  sound  as 
a  matter  of  law,  will  not  be  disturbed  on  ap- 
peal.—Kaufmann  v.  New  York  Life  Ins.  Co., 
186  P.  360. 

4=t0l0(l)_  (Cal.App.)  Decision  of  trial  court 
is  conclusive  on  appeal,  unless  the  admitted 
and  uncontradicted  facts  are  sufficient  to  show 
that  the  testimony  on  which  such  decision  is 
based  could  not  be  true.— Ward  v.  Gildea,  186 
P.  612. 

Appellate  court  will  not  enter  upon  solution 
of  problem  in  physics,  in  order  to  hold  that  evi- 
dence on  which  finding  is  based  could  not  be 
true  under  admitted  facts. — Id. 
4=1010(1)  (CaLApp.)  Findings  of  the  trial 
court,  supported  by  sufficient  evidence,  are 
conclusive  on  appeal.— McPherson  v.  Great 
Western  Milling  Co.,  186  P.  803. 
4=>  1 01 1  (1).  Where  evidence  is  conflicting,  find- 
ing cannot  be  disturbed. 

—(CaLApp.)  Ford  v.  Ford,  186  P.  164;  Spel- 
lacy  v.  Young,  Id.  368;  Ward  v.  Andrews, 
Id.  605;  Ward  v.  Gildea,  Id.  612;  Teague 
Inv.  Co.  v.  Setchel,  Id.  1046; 
(Wyo.)  Richards  v.  Richards,  186  P.  1107. 
4=1011(1)  (Cal.App.)  Findings  of  fact  below 
based  on  evidence  from  which  opposite  con- 
clusions may  logically  be  deduced  will  not  be 
disturbed  on  appeal.— Cronenwett  v.  Iowa  Un- 
derwriters of  Dubuque  Fire  &  Marine  Ins.  Co., 
1S6  P.  824. 

4=1011(1)  (Cal.App.)  In  an  action  against 
an  irrigation  company  for  negligent  flooding  of 
plaintiff's  land  and  that  of  plaintiff's  assignor, 
evidence  being  conflicting  as  to  whether  the 
damage  resulted  from  defendant's  negligent 
failure  to  properly  control  the  waters,  which 
overflowed  the  ditches,  or  from  some  stranger's 
meddling  with  the  hcadgates,  the  findings  will 
not  be  disturbed. — Wallace  v.  Fresno  Canal  & 
Land  Corporation,  186  P.  830. 
<©=> tOll  (lj  (Idaho)  A  decree  will  not  be  dis- 
turbed because  of  conflict  in  the  evidence,  if 
the  proof  in  support  thereof,  if  uncontradicted, 
would  be  sufficient  to  sustain  it. — Neil  v.  Hyde, 
186  P.  710. 

<©=>  1011(1)  (Kan.)  Findings  and  judgment  of  a 
trial  court  on  an  issue  of  fact,  supported  by  sub- 
stantial, though  controverted,  evidence,  cannot 
be  disturbed  on  appeal. — In  re  Crews,  186  P. 
49S. 

4=1011(1)  (Wash.)  Although  the  Supreme 
Court  ordinarily  adopts  the  finding  of  the  trial 
judge  upon  conflicting  facts,  it  is  not  compel- 
led to  do  so  if  it  concludes  they  are  not  sup- 
ported by  a  preponderance  of  the  evidence. — 
Saari  v.  Wells  Fargo  Express  Co.,  186  P.  898. 
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<8=I0I2(1)  (Old.)  In  an  action  triable  to  the 
coart  without  a  jury,  where  the  judgment  of 
the  trial  court  is  not  clearly  against  the  weight 
of  the  evidence,  said  judgment  will  not  be  dis- 
turbed on  appeal.— White  v.  Kroeger,  186  1*. 
477,  478. 

«@=>I01 2fl)  (Okl.)  Where  the  findings  of  the 
trial  court  are  not  clearly  against  the  weight 
of  the  evidence,  the  judgment  will  not  be  dis- 
turbed on  appeal.— King  v.  Gants,  186  P.  960. 
«=  1 01 2(1)  (Wash.)  The  conclusion  reached  by 
the  trial  court  on  a  question  of  fact  should  not 
be  disturbed,  where  the  evidence  does  not  pre- 
ponderate against  it— W.  F.  Jahn  &  Co.  v. 
Wright,  186  P.  262. 

«=>I0I2(1)  (Wash.)  Judgment  for  plaintiff  will 
not  be  disturbed,  where  it  cannot  be  said  that 
the  evidence  preponderates  against  the  trial 
court's  conclusion;  the  question  being  one  of 
fact  on  the  record.— Yankov  v.  Lakos,  186  P. 

(H)  HanhM  Error. 

<8^>  1 026  (Cal.App.)  Harmless  error  must  be 
disregarded. — Alameda  County  v.  Tieslau,  186 
P.  398. 

€=1033(5)  (Wash.)  In  action  for  damages 
caused  by  breaking  of  dam,  an  instruction  that 
defendant  was  bound  to  maintain  his  dam  so 
that  the  same  would  withstand,  "not  only  the 
usual  and  ordinary  freshets,  but  must  also  be 
sufficient  to  withstand  such  extraordinary 
freshets  as  an  ordinarily  prudent  person  would 
reasonably  expect  to  occur,"  held  as  favorable 
to  plaintiff  as  any  view  of  law  would  justify,  so 
that  he  was  not  in  a  position  to  complain  there- 
of on  appeal. — Anderson  v.  Rucker  Bros..  186 
P.  293. 

<8=I033(9)  (Cal.App.)  An  appellant  cannot 
complain  that  the  judgment  in  favor  of  ap- 
pellee was  for  less  than  on  its  computation  it 
should  have  been.— McPherson  v.  Great  West- 
ern Milling  Co.,  186  P.  803. 
«=I04I(3)  (Wash.)  Refusal  to  permit  defend- 
ant to  file  an  amended  answer  was  harmless, 
where  defendant  upon  the  trial  was  not  denied 
the  right  to  offer  any  testimony  by  reason  of 
the  fact  that  the  amended  answer  was  not  filed. 
—Holland  v.  Tjosevig,  186  P.  317. 
«=>I043(6)  (Wyo.)  Where  answers  to  inter- 
rogatories were  not  offered  in  evidence  by  ei- 
ther party,  and  defendants  testified  to  the 
same  matters  while  on  the  stand,  any  error 
in  the  order  requiring  defendants  to  answer 
such  interrogatories,  attached  to  the  reply, 
was  harmless  to  them. — Richards  v.  Richards, 
186  P.  1107. 

€=1046(5)  (Cal.App.)  Where  plaintiff  was  in- 
jured by  a  passing  truck  while  sitting  on  a 
steam  roller  with  his  legs  hanging  down  the 
side,  and  a  witness  had  stated  that  there  was 
nothing  to  prevent  plaintiff  from  throwing  his 
legs  in  front  of  the  steam  roller  so  as  to  es- 
cape being  struck,  the  court's  question  wheth- 
er the  witness  would  like  to  ride  with  the  roller 
rubbing  his  feet  was  not  reversible  error,  es- 
pecially where  the  court  instructed  the  jury 
not  to  consider  anything  said  by  him  as  indi- 
cating his  opinion. — Moreno  v.  Los  Angeles 
Transfer  Co.,  180  P.  800. 
€=1047(3)  (Cal.App.)  In  an  action  against 
road  contractors  for  death  of  a  motorcycle 
rider  caused  by  pile  of  cracked  rock  along  side 
of  road,  striking  on  motion  of  questions  and 
answers  to  and  of  a  witness  for  the  contrac- 
tors as  to  what  they  were  required  to  do  under 
the  contract  held  harmless  to  the  contractors; 
the  contract  being  before  the  court  and  con- 
struable  by  it.— Alameda  County  v.  Tieslau,  186 
P.  398. 

€=1050(1)  (Cal.App.)  Where  defendant  took  a 
reasonable  time  in  attempting  to  supply  water 
pursuant  to  contract,  and,  when  the  crops  plant- 
ed by  plaintiff  were  drying  up  for  want  of  wa- 
ter, informed  plaintiff  that  because  of  bad  luck 
the  obligation  to  furnish  water  could  not  be 
fulfilled,  any  error  in  admitting  oral  testimony 
that  pumping  plant  which  defendant  was  to 


furnish  was  to  be  in  condition  to  furnish  wa- 
ter by  February  1st  was  harmless. — Starkey  v. 
Parker,  186  P.  195. 

1 050(1)  (Cal.App.)  Allowing  a  witness  to 
testify.  "The  conversation  was  just  simply  that 
he  asked  Mr.  A.  to  look  after  my  affairs,  and 
Mr.  A.  consented,"  was  not  prejudicial  error, 
where  the  witness  was  fully  cross-examined  aa 
to  the  conversation  that  occurred. — Ward  v. 
Andrews,  180  P.  605. 

45=  1 050(1)  (Kan.)  In  action  against  agent  for 
part  of  proceeds  of  loan  procured  for  plaintiff, 
defendant  claiming  a  commission,  admitting 
testimony  of  another  loan  agent  that  be  had 
taken  plaintiff's  application  for  a  loan  of  $5,- 
500  at  5Yj  per  cent,  and  1  per  cent,  commis- 
sion, and  that  plaintiff  refused  to  take  it  be- 
cause he  was  getting  money  at  5%  per  cent,, 
was  prejudicial,  as  apparently  corroborating 
plaintiff's  testimony  that  loan  was  to  be  at 
5%  per  cent.,  without  a  commission,  when 
there  was  strong  evidence  to  the  contrary. — 
Schroth  v.  Bardrick,  188  P.  749. 
€=1050(1)  (Or.)  In  purchaser's  action  to  re- 
cover payment  on  ground  of  mutual  rescission 
of  contract,  involving  issue  of  whether  con- 
tract was  rescinded  or  forfeited,  admission  of 
evidence  as  to  a  conversation  between  the  par- 
ties at  time  of  original  transaction  with  ref- 
erence to  recording  of  the  contract  held  not 
prejudicial  to  vendor. — Comely  v.  Campbell,  186 
P.  563. 

€=1051(1)  (Cal.App.)  Error,  if  any,  in  the  ad- 
mission of  an  account  book  kept  by  the  claim- 
ant against  a  decedent's  estate,  is  immaterial, 
where  there  were  disinterested  witnesses  who 
testified  that  claimant  rendered  services  of  a 
stated  value  sufficient  to  support  the  judgment 
which  was  for  less  than  the  claim.— Tiefel  v. 
Chant,  186  P.  382. 

€=3 1 05 1(1)  (Wash.)  In  action  for  injuries  due 
to  fall  upon  sidewalk  in  defendant  city,  admis- 
sion of  mortuary  table  was  harmless;  the  table 
conveying  no  information  that  is  not  the  com- 
mon knowledge  of  mankind.— Fisher  v.  City  of 
Anacortes,  186  P.  271. 

€=1051(2)  (Cal.App.)  Admission  of  opinion  of 
witness  as  to -meaning  of  term  "f.  o.  b."  is  not 
prejudicial  error,  where  meaning  was  not  ex- 
tended beyond  that  accepted  by  the  courts  as 
the  true  meaning.— Whitaker  v.  Dunlap-Morgan 
Co  186  P  181. 

€=1052(5)  (Okl.)  In  action  under  federal 
Employers'  Liability  Act  (U.  S.  Comp.  St.  ff 
8657-8665)  for  damages  for  death  of  a  brake- 
man,  the  erroneous  admission  of  testimony 
that  plaintiff,  his  widow  and  administratrix, 
that  she  was  working  in  a  restaura'nt  at  $7 
per  week,  and  that  her  children  were  in  an 
orphanage,  held  not  prejudicial  to  defendant, 
in  absence  of  any  complaint  that  verdict  was 
excessive,  and  in  view  of  the  record— Chicago. 
R.  I.  &  P.  Ry.  Co.  v.  Owens,  186  P.  1092. 
€=1052(6)  (Cal.App.)  In  an  action  to  quiet 
title  admission  of  evidence  of  tax  deed,  if  er- 
ror, was  harmless,  where  court  found  that 
deed  was  void  and  of  no  effect — Mondine  v. 
Labaig.  186  P.  1047. 

<3=>J056(4)  (Cal.App.)  In  an  action  to  qniet 
title,  where  plaintiffs  claimed  as  devisees  of 
tax  sale  purchaser,  and  also  as  holders  of  title 
acquired  by  adverse  possession,  exclusion  of 
testimony  as  to  conversation  between  defend- 
ant and  tax  sale  purchaser,  whereby  it  was 
agreed  that  such  purchaser  was  to  pay  taxes, 
if  error,  was  harmless,  where  tax  deed  was 
held  to  be  void,  and  plaintiffs  were  found  to 
have  acquired  title  by  adverse  possession,  since 
such  agreement  as  to  payment  of  taxes  could 
not  bar  plaintiffs'  right  to  acquire  title  by 
adverse  possession  after  tax  sale  purchaser's 
death.— Mondine  v.  Labaig,  186  P.  1047. 
©=1058(3)  (Wash.)  Refusal  to  permit  expert 
witness  to  testify,  if  error,  was  harmless,  where 
there  had  been  abundant  other  testimony  given 
to  same  facts. — In  re  West  Marginal  Way  in 
City  of  Seattle,  186  P.  644. 
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«=>!060a)  (CalApp.)  In  an  action  for  in- 
juries when  struck  by  defendant's  automobile, 
where  a  question  to  Jurors  by  plaintiffs'  at- 
torneys was  erroneous  as  informing  the  jurors 
that  defendant  was  insured  against  liability, 
such  error  was  cured  by  the  action  of  the 
court  in  calling  attention  to  its  prejudicial 
character,  and  in  securing  statement  from  the 
Jurors  they  could  and  would  disregard  the 
information.— Baldarachi  t.  Leach,  186  P.  1060. 
«J=»  1060(4)  (Wash.)  Where  the  jury  found  a 
general  verdict  for  the  appellee,  and  the  an- 
swers to  interrogatories  are  not  inconsistent 
with,  but,  on  the  contrary,  conform  to,  such 
verdict,  appellant  cannot  complain  that  the 
court  denied  him  the  right  to  argue  such  inter- 
rogatories to  the  jury. — Orowl  v.  West  Coast 
Steel  Co.,  186  P.  866. 

<S=»I06I(3)  (CaLApp.)  Where  a  complaint  was 
subject  to  general  demurrer,  as  failing  to  state 
a  cause  of  action,  and  no  evidence  was  received 
touching  any  material  facts  necessary  to  en- 
title plaintiff  to  recover,  and  the  complaint  was 
not  susceptible  of  amendment  warranting  re- 
covery, so  that  no  purpose  could  be  served  in 
reversing  the  judgment,  it  will  not  be  revers- 
ed on  the  ground  that  the  motion  for  nonsuit 
was  defective,  in  failing  to  specify  the  weakness 
of  plaintiffs  case.— Giles  v.  Reed,  186  P.  614. 
<S=>  1 064(1)  (Or.)  In  purchaser's  action  to  re- 
cover land  contract  payments  on  ground  of  mu- 
tual rescission,  although  evidence  of  at  least 
a  technical  default  by  plaintiff  appellee  prior 
to  date  of  alleged  mutual  rescission  was  un- 
disputed, appellant  was  not  injured  by  an  in- 
struction leaving  to  the  jury  the  question 
whether  or  not  there  was  such  a  prior  default, 
where  the  evidence  and  pleadings  showed  con- 
clusively that  such  prior  default  had  been 
waived.— Comely  v.  Campbell,  180  P.  563. 
«=>I064(4)  (CalAppJ  In  an  automobile  colli- 
sion case,  an  instruction  authorizing  a  verdict 
for  defendant  unless  defendant,  after  realizing 
the  dangerous  situation,  acted  recklessly  or 
willfully,  and  denning  "willfully"  to  mean  de- 
signedly or  purposely,  etc,  heUi  not  reversible 
error,  although  the  word  "willfully"  means  only 
a  failure  to  exercise  ordinary  care  in  negli- 
gence cases.— Lawrence  v.  Goodwill,  186  P. 
781. 

<8=>I065  (Okl.)  Appellant  cannot  predicate  er- 
ror upon  instruction  to  jury  where  case  was 
not  properly  a  jury  case,  as  the  only  question 
in  such  event  would  be  whether  the  finding  was 
clearly  against  the  weight  of  the  evidence. — 
McDonald  v.  Miller,  186  P.  957. 
<8=>I067  (Cal.App.)  In  an  automobile  collision 
case,  the  refusal  of  a  requested  instruction 
that  the  jury  should  determine  at  what  point 
a  plaintiff  approaching  an  intersecting  highway 
with  an  obstructed  view  should  reduce  his 
speed  to  10  miles  per  hour,  as  required  by 
Motor  Vehicle  Act,  g  22b,  was  not  reversible 
error,  although  the  requested  instruction  might 
well  have  been  given,  especially  Where  the  evi- 
dence did  not  indicate  that  plaintiff  at  any 
time  reduced  his  speed  to  the  statutory  limit. 
—Lawrence  v.  Goodwill,  186  P.  781. 
®=>I067  (Colo.)  In  an  action  against  an  irriga- 
tion company  for  its  wrongful  destruction  of  a 
landowner's  bridge  over  its  ditch  constructed 
pursuant  to  license,  the  court  should  have  cor- 
rectly instructed  the  jury  of  its  own  motion  on 
the  measure  of  damages,  and  failure  to  do  so 
necessitates  reversal  of  judgment  for  the  land- 
owner.—Northern  Colorado  Irr.  Co.  v.  Keuter, 
186  P.  286. 

®=»  1 067  (Utah)  In  an  action  for  breach  of  a 
contract  to  deliver  lambs  sold,  where  defendant 
claimed  that  the  agreement  required  only  wether 
lambs  born  of  his  herd  to*  be  delivered,  which 
requirement  did  not  appear  in  contract,  it  was 
prejudicial  error  to  refuse  to  instruct,  as  re- 
quested, that  contract  was  not  so  limited. — 
Armstrong  v.  Larsen,  186  P.  97. 
<©=>l07f(i)  (Cal.App.)  In  personal  injury  ac- 
tion, finding  that  plaintiff  was  not  living  with 


and  had  been  deserted  by  husband,  though  not 
within  the  issues  and  though  without  support 
in  the  evidence,  was  harmless,  since  under 
Code  Civ.  Proc.  {  370,  the  wife,  though- living 
with  husband,  may  sue  for  personal  injuries 
without  joining  husband  as  plaintiff.— Marton  v. 
Jones,  186  P.  410. 

*3=»I07I(2)  (Wash.)  Where  the  court  errone- 
ously applied  the  two-year  statute  of  limita- 
tions, instead  of  the  three-year  statute,  and 
the  facts  were  such  that  either  would  bar  plain- 
tiffs right,  the  error  was  harmless. — Chicago, 
M.  &  St.  P.  Ry.  Co.  Frye  &  Co.,  186  P. 
668. 

<3=3l07l(3)  (Cal.)  Findings  without  support  in 
the  record  must  be  disregarded.— Smith  v. 
Lightston.  186  P.  769. 

<S=>  1 07 1  (6)  (CaLApp.)  Failure  to  find  on  an  is- 
sue is  not  ground  for  reversal,  where  the  record 
discloses  no  evidence  on  which  a  finding  favor- 
able to  the  complaining  party  could  properly 
have  been  made.— Wood  v.  Dailey,  186  P.  177. 

(K)  Subsequent  Appeals. 

<©=»I097(1)  (Okl.)  Where  the  opinion  of  the 
court  is  invited  as  to  a  certain  question  on  ap- 
peal, on  a  subsequent  appeal  appellant  will  not 
be  heard  to  say  that  the  trial  court  did  not 
specifically  pass  upon  such  question  originally. 
—Oklahoma  Portland  Cement  Co.  v.  Winters, 
186  P.  468. 

XVII.  DETERMINATION  AND  DISPO- 
SITION OF  OATJSE. 

(O)  Modification. 

<&=»II5I(2)  (Okl.)  Where  a  verdict,  in  an  ac- 
tion under  the  federal  Employers'  Liability  Act 
(U.  S.  Comp.  St.  §§  8657-8665)  for  death  of  a 
brakeman,  itemizes  damages  for  pecuniary  loss 
and  for  conscious  pain  and  suffering,  though 
the  petition  did  not  state  a  cause  of  action  for 
the  latter,  and  where  first  item  is  proper,  the- 
court,  being  able  to  separate  the  legal  from 
the  illegal  amount  of  verdicts,  will  modify  and 
affirm  for  amount  of  verdict  for  pecuniary 
loss.— Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Owens, 
186  P.  1092. 

1 151(2)  (Or.)  Under  constitutional  amend- 
ment of  1910  (article  7,  |  3)  giving  Supreme 
Court  right  to  eliminate  objectionable  portion 
of  judgment,  the  court,  in  holding  the  judg- 
ment erroneous  in  including  interest,  will  de- 
duct from  judgment  the  amount  that  might 
have  been  allowed  as  interest  and  affirm  judg- 
ment as  modified  subject  to  respondent's  ac- 
ceptance of  such  reduction. — Comely  v.  Camp- 
bell, 186  P.  563. 

(D)  Reversal. 

<g=»  f  1 67  (Cal.)  In  action  for  purchase  price  of 
stock,  where  conceded  facts  showed  plaintiff  en- 
titled thereto,  court  on  apoeal  from  judgment 
for  plaintiff  will  not  consider  whether  the  ap- 
propriate remedy  was  an  action  for  damages 
for  breach  of  contract,  there  being  no  miscar- 
riage of  justice,  under  Const,  art.  6,  §  4%, 
since  the  measure  of  plaintiff's  recovery  in  ac- 
tion for  damages  for  breach  of  contract  would 
have  been  the  same  as  in  action  for  recovery  of 
purchase  price  under  Civ.  Code,  I  3310. — Tuck- 
er v.  Scott,  186  P.  150. 

«=M  170(3)  (CaLApp.)  Where  an  allegation  of 
nonpayment  in  an  action  to  foreclose  a  mort- 
gage was  sufficient  as  against  a  general  de- 
murrer, a  judgment  of  foreclosure  will  not  be 
reversed  under  Const,  art.  6,  §  4%,  merely  be- 
cause the  court  erroneously  overruled  a  spe- 
cial demurrer;  appellant  defendant  having 
failed  to  answer  after  the  overruling  of  the 
demurrer.— Quackenbush  v.  Darrough,  186  P. 
1044. 

*3=»II70(7)  (Cal.App.)  In  an  action  against 
road  contractors  for  death  of  a  traffic  officer 
who  turned  his  motorcycle  aside  to  avoid  a  bug- 
gy, and  ran  into  a  gravel  pile  along  the  road 
left  by  the  contractors,  any  error  in  permitting 
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an  expert  motorcycle  rider  to  answer  hypothet- 
ical question  as  to  the  proper  conduct  of  a  rid- 
er in  such  circumstances  held  not  to  warrant 
reversal,  under  Const,  art.  6,  }  4%.  as  not  hav- 
ing resulted  in  a  miscarriage  of  justice. — Ala- 
meda County  v.  Tieslau,  186  P.  308. 
®=>II70(9)  (Cal.App.)  An  instruction  in  an  ac- 
tion on  a  life  policy,  in  effect  charging  the  jury 
that  insured  was  presumed  to  be  dead  after 
seven  years'  absence,  and  that  the  beneficiary 
was  therefore  entitled  to  a  verdict,  was  er- 
roneous and  prejudicial  and  called  for  a  re- 
versal, although  other  proper  instructions  were 
given,  notwithstanding  Const,  art.  6,  §  4%. — 
DarreU  v.  Mutual  Ben.  Life  Ins.  Co.,  186  P. 
620. 

«=>II70(9)  (Okl.)  An  instruction  in  a  railway 
employe's  action  for  injuries,  erroneous  as  to 
the  burden  of  proof,  held  harmless,  under  Rev. 
Laws  1910,  I  6005.— Midland  Valley  R.  Co.  v. 
Goble.  186  P.  723. 

<S=>  1 170(11)  (Utah)  Where  the  appealing  par- 
ty does  not  complain  'of  any  error  occurring  at 
the  trial,  and  it  is  not  claimed  that  he  did  not 
have  a  fair  trial,  no  irregularity  in  the  pro- 
ceedings on  the  motion  for  new  trial  culminat- 
ing in  a  denial  of  such  motion  would  be  suffi- 
cient to  authorize  a  reversal,  provided  the 
court  had  jurisdiction  to  make  the  rulings  com- 
plained of,  in  view  of  Comp.  Laws  1917,  $f 
6622.  6968— Harris  v.  Speirs,  186  P.  445. 
€=>II72(3)  (Wash.)  The  jury  having  returned 
verdict  severable  because  in  the  exact  total  of 
amounts  claimed  under  the  first  and  second 
causes  of  action,  the  court  on  appeal  can  seg- 
regate such  verdict,  and  subtract  from  it  the 
amount  of  the  second  cause  of  action,  not  sup- 
ported by  evidence,  by  which  it  is  in  excess  of 
so  much  as  is  supported  by  evidence. — Amer- 
ican Iron  &  Wire  Works  v.  Fischer,  186  P. 
877. 

<S=»II75(7)  (Okl.)  Where  the  decree  of  court 
in  an  action  of  equitable  cognizance  is  clearly 
against  the  weight  of  the  evidence,  Supreme 
Court  will  render  such  judgment  as  trial  court 
should  have  rendered.— City  of  Muskogee  v. 
Burford,  180  P.  949. 

1 180(1)  (CaLApp.)  Where  a  claimant  in  an 
interpleader  proceeding  secured  payment  of  a 
judgment  in  his  favor  after  a  stay  had  expired 
and  before  an  appeal  was  taken,  and  paid  a  por- 
tion thereof  to  an  attorney  of  the  party  paying 
the  money  Into  court,  a  subsequent  reversal  of 
the  judgment  did  not  relate  back,  so  as  to  make 
the  attorney's  acceptance  of  the  money  an  un- 
lawful conversion.— Garrett  v.  Jensen,  186  P. 
15C. 

A  claimant  in  an  interpleader  proceeding  has 
the  right  to  collect  a  judsment  in  his  favor  after 
a  stay  thereon  has  expired,  and  before  an  ap- 
peal has  been  taken ;  but  the  subsequent  re- 
versal of  the  judgment  creates  a  legal  obligation 
to  repay  what  the  other  claimant  had  lost  by 
the  erroneous  judgment  of  the  trial  court.— Id. 

XvHL  LIABILITIES  OR  BONDS  AND 
UNDERTAKINGS. 

<S=»I229  (CaLApp.)  Where  judgment  directed 
defendant  to  deliver  certain  property  or  pay 
specified  amount  on  default  thereof,  defendant's 
failure  to  deliver  the  property  within  a  rea- 
sonable time  after  Supreme  Court  had  affirmed 
the  judgment  and  transmitted  remittitur  to 
trial  court  constituted  a  breach  of  defendant's 
undertaking  on  appeal  requiring  defendants  to 
obey  any  order  of  appellate  court,  and  entitled 
plaintiffs  to  recover  the  amount  of  money  spec- 
ified in  the  undertaking  to  be  paid  in  lieu  of 
the  delivery  of  the  property;  such  right  not 
being  affected  by  tender  of  the  property  during 
a  trial  on  the  undertaking.— U.  S.  Film  Co.  v. 
U.  S.  Fidelity  &  Guaranty  Co.,  186  P.  364. 
®=>I24I  (CaLApp.)  Where  judgment  directed 
defendant  to  deliver  certain  property  or  pay 
specified  amount  on  default  thereof,  defendant's 
failure  to  deliver  the  property  within  a  rea- 
sonable time  after  Supreme  Court  had  affirmed 


the  judgment  and  transmitted  remittitur  to  tri- 
al court  constituted  a  breach  of  defendant's  un- 
dertaking on  appeal  requiring  defendants  to 
obey  any  order  of  appellate  court  and  entitled 

Elaintiffs  to  recover  the  amount  of  money  speci- 
ed  in  the  undertaking  to  be  paid  in  lieu  of  the 
delivery  of  the  property;  such  right  not  being 
affected  by  tender  of  the  property  during  a  trial 
on  the  undertaking.— U.  S.  Film  Co.  v.  U.  S. 
Fidelity  &  Guaranty  Co.,  186  P.  364. 

APPEARANCE. 

See  Appeal  and  Error,  <^=>435. 

«=»8(3)  (CaLApp.)  The  filing  of  a  demurrer 
by  defendants  constituted  an  appearance  by 
them. — Quackenbush  v.  Darrough,  186  P.  1044. 
€=>I0  (Okl.)  Where  a  defendant  appears  spe- 
cially and  objects  to  court's  jurisdiction  because 
action  has  been  brought  in  a  county  other  than 
defendant's  residence  by  fraudulently  making 
another  party  defendant  who  resides  in  county 
of  the  venue,  and  the  motion  to  quash  and  dis- 
miss is  overruled,  such  defendant  may  file  his 
answer  and  proceed  to  trial,  and  that  will  not 
be  deemed  a  general  appearance;  but  where  in 
bis  answer  he  asks  affirmative  relief  it  is  a 
general  appearance,  and  he  thereby  waives  all 
objections  to  the  services  of  the  summons,  and 
subjects  himself  to  the  jurisdiction  of  the  court 
for  all  purposes.— Taylor  v.  Enid  Nat.  Bank, 
186  P.  232. 

®=»I9(4)  (Cal.App.)  Where  a  defendant  volun- 
tarily submitted  to  jurisdiction  and  answered 
to  the  merits,  and  without  objection  went  to 
trial,  he  may  not,  after  an  adverse  judgment, 
complain  that  he  was  a  resident  of  another 
state  and  that  the  state  court  did  not  have 
jurisdiction  of  his  person.— Beed  v.  Hollister, 
186  P.  819. 

ARGUMENT  OF  COUNSEL 

See  Criminal  Law,  «=»730;  Trial,  «=>108%- 
133 

ARMY  AND  NAVY. 

See  Attorney  and  Client,  «=»38;  Criminal  Law. 
@=>371;  Indictment  and  Information,  ®=» 
125;  Insurance,  <E=>388;  Taxation,  «=»5,  20. 

ARREST. 

See  False  Imprisonment,  <@=43;  Habeas  Cor- 
pus, <S=*13;  Health,  <S=s»24. 

II.  ON  CRIMINAL  CHARGES. 

4=>63(3)  (CaLApp.)  Police  officer  had  no  au- 
thority to  make  arrest  for  violation  of  rooming 
house  ordinance  without  a  warrant,  unless  all 
of  the  acts  essential  to  make  out  the  crime  were 
committed  in  his  actual  presence  and  view. — 
Ex  parte  Dillon,  ISO  P.  170. 
<S=>63(4)  (Cal.App.)  The  arrest  of  a  person 
without  warrant  upon  suspicion  or  upon  infor- 
mation of  others  that  a  misdemeanor  has  been 
committed  is  wholly  unauthorized. — Ex  parte 
Dillon,  186  P.  170. 

.    ARREST  OF  JUDGMENT. 

See  Criminal  Law,  <£=>968. 

ASSAULT  AND  BATTERY. 

See  Criminal  Law,  £=»815,  830;  Homicide. 

II.  CRIMINAL  RESPONSIBILITY. 
(A)  OlTensea. 

<®=»63  (Utah)  The  same  rules  of  law  are  appli- 
cable with  respect  to  justification  in  cases  of 
assault  with  a  deadly  weapon  with  intent  to  do 
bodily  harm  as  in  cases  of  homicide,  and  one  ac- 
cused of  such  an  assault  may  invoke  Comp. 
Laws  1017,  §  8032,  relating  to  justifiable  hom- 
icide.—State  v.  Terrell,  186  P.  108. 
An  assault  with  a  deadly  weapon  cannot  be 
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Justified  under  Comp.  Laws  1017,  §  8032,  un- 
less in  the  necessary  defense  of  habitation,  prop- 
erty, or  person,  and  if  the  necessity  fails,  the 
right  to  invoke  the  statute  falls,  and,  although 
the  necessity  need  not  be  real,  it  must  be  rea- 
sonably apparent,  and  the  resistance  offered  in 
good  faith  upon  reasonable  grounds  of  belief 
that  the  invasion  of  some  right  created  by  the 
statute  is  being  made  by  the  offender  in  which 
case  only  such  force  may  be  employed  as  may 
be  reasonably  required  to  successfully  repel  the 
invader,  in  view  of  section  8033  and  section 
8561,  subd.  2.— Id. 

Under  the  common  law,  the  rule  was  that 
homicide  or  an  assault  with  a  deadly  weapon 
could  not  be  justified  in  the  defense  of  habita- 
tion, property,  or  person,  unless  there  was  an 
actual  necessity  for  the  act.— Id. 

(B)  Prosecution  and  Punishment. 

<5=>95  (Utah)  In  a  prosecution  for  assault  with 
a  deadly  weapon  with  intent  to  do  bodily  harm, 
accused  having  shot  one  burglarizing  his  rabbit 
pens,  the  fact  as  to  whether  or  not  there  was  a 
reasonable  necessity  for  the  shooting  under 
Comp.  Laws  1917,  8  8032,  was  a  question  to  be 
determined  from  the  testimony  by  the  jury  un- 
der proper  instructions.— State  v.  Terrell,  186 
P.  108, 

ASSESSMENT. 

See  Drains,  «=»74-81;  Highways,  «=>146; 
Municipal  Corporations,  <S=»407-570;  Taxa- 
tion, €=347-497. 

ASSIGNMENTS. 

See  Corporations,  «=»123;  Evidence,  «J=»207; 
Injunction,  <g=>32;  Insurance,  4S=»84;  Jus- 
tices of  the  Peace,  €=>44;  Landlord  and 
Tenant,  «=>231;  Specific  Performance,  «=» 
123 

ASSOCIATIONS. 

See  Insurance,  «=>713-819. 

<J=»  1 5(3)  (Or.)  Unincorporated  associations  may 
take*  and  hold  personal  property,  at  least  to 
the  extent  that  persons  giving  or  selling  the 
same  to  it  may  not  retake  or  otherwise  dis- 

fose  of  it.— Hartman  v.  City  of  Pendleton,  186 
'.  572. 

ASSUMPSIT,  ACTION  OF. 

See  Work  and  Labor. 

ASSUMPTION  OF  RISK. 

See  Master  and  Servant,  «=>204-221. 

ATTACHMENT. 

See  Chattel  Mortgages,  @=>198;  Constitution- 
al Law,  <g=>244,  300;  Fraudulent  Conveyanc- 
es, <@=s228;  Garnishment;  Set-Off  and  Coun- 
terclaim, <S=>26. 

I.  NATURE  AND  GROUNDS. 

(A)  Nature  oi  Remedy,  Cannes  ot  Action, 
and  Parties. 

<8=»l  (CaLApp.)  Statutes  permitting  and  pro- 
viding for  attachments  must  be  strictly  con- 
strued and  followed. — Standard  Auto  Sales  Co. 
v.  Lehman,  186  P.  178. 

«SS=»I  (Idaho)  Attachment  proceedings  are  en- 
tirely statutory.— Greene  v.  Rice,  186  P.  249. 
-3=>2  (Idaho)  Attachment  proceedings  are  en- 
tirely statutory,  and  it  is  within  the  province 
of  the  Legislature  to  place  any  limitations  up- 
on the  extent  of  the  right  of  an  attaching  cred- 
itor which  it  deems  advisable. — Greene  v.  Rice, 
186  P.  249. 

As  under  Comp.  St.  1919,  §  6781,  an  attach- 
ing creditor  is  not  deprived  of  a  vested  lien, 
the  fact  that  no  notice  or  proceeding  against 
him  is  therein  provided  does  not  make  the 
statute  unconstitutional.— Id. 


<S=»tl  (CalA.pp.)  An  automobile  sales  contract 
under  which  the  seller  retained  title  and  right 
to  retake  possession  upon  default  in  payment, 
etc.,  does  not  create  a  mortgage  within  Code 
Civ.  Proc.  J  537,  prohibiting  attachments  upon 
contracts  secured  by  mortgages,  etc.,  since 
Civ.  Code,  |  2920,  defines  a  mortgage  as  a  con- 
tract by  which  property  is  hypothecated. — 
Standard  Auto  Sales  Co.  v.  Lehman,  186  P. 
178. 

Such  contract  is  not,  in  view  of  Civ.  Code,  { 
3049,  making  a  seller's  lien  dependent  on  pos- 
session, and  section  2874.  denning  liens  as 
charges  existing  against  the  owner,  a  "lien" 
within  Code  Civ.  Proc.  i  637,  prohibiting  at- 
tachments where  the  obligation  is  secured  by  a 
lien,  etc. — Id. 

Such  contract  is  not  a  "pledge"  in  view  of 
Civ.  Code,  §  2988,  making  the  lien  of  a  pledge 
dependent  on  possession,  and  hence  Code  Civ. 
Proc.  g  537,  prohibiting  attachments  to  en- 
force obligations  secured  by  pledge,  does  not 
apply.— Id. 

Code  Civ.  Proc.  $  537,  prohibiting  attach- 
ments to  enforce  obligations  secured  by  a  mort- 
gage, lien,  or  pledge  unless  such  security  has 
become  valueless,  etc.,  contemplates  only  the 
forms  of  security  therein  named,  and  does  not 
preclude  attachment  by  the  seller  of  an  auto- 
mobile under  a  contract  by  which  he  retained 
title  and  right  to  retake  possession  upon  de- 
fault in  payment.— Id. 

(B)  Grounds  of  Attachment. 

<®=30  (Wyo.)  In  attachment  proceedings  be- 
fore deht  due  under  Comp.  St.  1910,  §§  4890- 
4896,  intended  nonresidence  of  defendant,  spec- 
ified as  ground  for  attachment,  must  be  done 
to  hinder,  delay,  and  defraud  creditors;  the 
gist  of  the  matter  being  the  fraudulent  intent 
— Stockgrowers'  State  Bank  of  Worland  v. 
Millard,  186  P.  121. 

<&=»35  (Wyo.)  In  attachment  proceedings  be- 
fore debt  due  under  Comp.  St.  1910,  §§  4890- 
4896,  removal  of  property,  specified  as  ground 
for  attachment,  must  be  done  to  hinder,  delay, 
and  defraud  creditors;  the  gist  of  the  matter 
being  the  fraudulent  intent.— Stockgrowers' 
State  Bank  of  Worland  v.  Millard,  186  P.  121. 
<g=>40  (Wyo.)  In  attachment  proceedings  be- 
fore debt  due  under  Comp.  St  1910,  §§  4890- 
4896,  disposal  or  threatened  disposal  or  remov- 
al of  property  or  intended  nonresidence  of  de- 
fendant, specified  as  grounds  for  attachment 
must  be  done  to  hinder,  delay,  and  defraud 
creditors;  the  gist  of  the  matter  being  the 
fraudulent  intent.— Stockgrowers'  State  Bank 
of  Worland  v.  Millard,  186  P.  121. 

That  a  defendant  has  disposed  of  most  of 
his  property  for  the  purpose  of  paying  his  debts 
and  used  the  proceeds  for  that  purpose  does  not 
show  a  fraudulent  intent,  and  is  not  ground  for 
attachment. — Id. 

That  certain  debts  were  omitted  from  list 
of  creditors  furnished  by  defendant  to  pur- 
chaser of  his  drug  business  under  an  attempt 
to  comply  with  Bulk  Sales  Law  (Laws  1911, 
c.  33,  as  amended  by  Laws  1913,  c.  14)  was  not 
ground  for  attachment  before  debt  due  under 
Comp.  St.  1910,  §§  4890-4896.— Id. 
<S=45  (Wyo.)  In  attachment  proceedings  he- 
fore  debt  due  under  Comp.  St.  1910,  *5  4890- 
4896,  threatened  disposal  of  property  specified 
as  ground  for  attachment,  must  be  done  to  hin- 
der, delay,  and  defraud  creditors;  the  gist  of 
the  matter  being  the  fraudulent  intent.— Stock- 
growers'  State  Bank  of  Worland  v.  Millard, 
186  P.  121. 

<3=>47(4)  (Wyo.)  In  attachment  proceedings 
before  debt  due  under  Comp.  St.  1910,  §8 
4890-4896,  upon  ground  that  defendant  had 
sold  or  was  about  to  sell  bis  drug  business, 
with  intent  to  defraud  creditors,  evidence  held 
to  show  that  defendant  sold  his  business  with 
the  honest  intent  to  pay  his  creditors. — Stock- 
growers'  State  Bank  of  Worland  v.  Millard, 
186  P.  121. 

In  proceedings  for  attachment  before  debt 


Digitized  by  Google 


•at 


188  PACIFIC  REPORTER 


1134 


due,  evidence  of  statements  of  defendant  that 
he  intended  to  go  into  the  national  army,  and 
that  he  intended  to  get  a  job  in.  another  state, 
held  insufficient  to  show  intent  to  change  his 
legal  residence. — Id. 

That  several  thousand  dollars  of  defendant's 
assets  had  disappeared  since  he  began  to  do  busi- 
ness with  plaintiff  bank,  without  explanation 
and  that  he  was  insolvent,  would  not  in  itself 
show  that  he  had  fraudulently  disposed  of  bis 
property  so  aft  to  afford  ground  for  attachment. 
— Id. 

TO.  CLAIMS  BY  THIRD  PERSONS. 

«=>282  (Idaho)  Under  Comp.  St.  1919,  f  6781, 
creditors  who  commence  and  prosecute  their 
claims  to  final  judgment  within  60  days  after 
the  first  posting  and  publication  of  an  attach- 
ment notice  are  entitled  to  prorate  with  the 
attaching  creditor  in  the  proceeds  of  defend- 
ant's property  where  there  is  not  sufficient  to 
pay  all  judgments  in  full  against  him. — Greene 
v.  Rice,  186  P.  249. 

An  attaching  creditor  under  Comp.  St.  1919, 
i  6781,  does  not  get  an  unqualified  lien,  but 
takes  his  lien  subject  to  the  provision  that 
under  the  circumstances  mentioned  in  the  stat- 
ute other  creditors  will  be  entitled  to  share  in 
the  proceeds  of  the  attached  property  pro  rata. 
— Id. 

Under  Comp.  St,  1919,  {  6781,  all  creditors 
who  commence  and  prosecute  their  claims  to 
final  judgment  within  the  prescribed  60  days 
are  entitled  to  prorate  with  the  attaching  cred- 
itor without  reference  to  whether  such  judg- 
ment had  been  procured  in  the  district  court 
or  in  the  justice  or  probate  court,  or  had  been 
docketed  in  the  district  court  within  the  60- 
day  period,  or  at  all.— Id. 

The  manifest  purpose  of  Comp.  St.  1919,  jj 
6781,  is  to  provide  for  a  fair  and  equitable 
distribution  of  the  available  and  attached  as- 
sets of  the  debtor,  and  all  judgment  creditors 
should,  therefore,  be  placed  on  as  near  an 
equal  footing  as  is  possible  under  the  provi- 
sions of  the  act.— Id. 

When  property  is  attached  on  process  out 
of  the  district  court,  all  judgment  creditors 
coming  within  the  prescribed  rule  are  entitled 
to  prorate;  the  theory  being  that  the  first 
attachment  holds  the  property  for  the  benefit 
of  all  creditors  who  reduce  their  claims  to 
judgment  within  sixty  days,  thereby  relieving 
them  from  the  responsibility,  and  the  debtor 
from  the  costs,  of  additional  attachment  pro- 
cess.—Id. 

ATTORNEY  AND  CLIENT. 

See  Appeal  and  Error,  <8=»417;  Chattel  Mort- 
gages, <S=»200;  Constitutional  Law,  €=206, 
243,  299;  Criminal  Law,  €=>593,  1037,  1186; 
Evidence,  €=422;  Executors  and  Admin- 
istrators, €=221,  431;  Injunction,  €=252; 
Insane  Persons,  €=28;  Judgment,  €=675; 
Justices  of  the  Peace,  €=13;  Limitation  of 
Actions,  €=50,  53,  54;  Logs  and  Logging, 
€=33;  Malicious  Prosecution,  <(S=»21,  71; 
Master  and  Servant,  <S=>09;  Mortgages,  €= 
19,  376,  581;  Municipal  Corporations,  €= 
644;  New  Trial,  €=>29;  Trial,  €=»108%- 
133,  136;  Trusts,  €=227. 

X.  THE  OFFICE  OF  ATTORNEY. 
(C)  Suspension  and  Disbarment. 

€=38  (Cal.App.)  It  is  not  ground  for  suspend- 
ing an  attorney  that  before  his  admission  and 
when  he  was  a  collection  agent,  an  attorney 
employed  by  him  acted  irrecularly  and  with- 
out warrant  of  law.— In  re  Kling,  180  P.  152. 

Moral  turpitude  as  ground  under  Code  Civ. 
Proc.  $  287,  subd.  5,  for  suspension  of  attorney 
cannot  be  predicated  on  errors  of  judgment  as 
to  law,  or  action  had  and  taken  in  good  faith, 
openly  and  with  notice  to  the  adversary  un- 
der an  honest  assertion  of  legal  right;  de- 


ception not  being  practiced  nor  unfair  advan- 
tage sought.— Id. 

€=38  (Idaho)  It  was  improper  for  a  village 
attorney  to .  prosecute  an  action  against  the 
village  during  his  term  of  office,  but  it  was 
not  ground  for  disbarment  where  he  acted  in 
good  faith  with  the  permission  of  the  board  ot 
trustees.— In  re  Baum,  186  P.  927. 
€=38  (Wash.)  The  unprofessional  solicitation 
of  the  business  of  preparing  questionnaires  and 
claims  of  exemption  under  the  Selective  Serv- 
ice Act  (U.  S.  Comp.  St  1918,  If  2044a-2O44k), 
and  the  filing  of  false  claims  of  exemption,  are 
flagrantly  unethical,  as  well  as  disloyal,  and  ev- 
idence a  degree  of  moral  turpitude  authorizing 
disbarment  of  an  attorney  at  law. — In  re  Wilt- 
se  186  P.  848. 

€=s39  (Cal.)  Where  a  certified  copy  of  the 
record  of  the  superior  court  shows  that  an  at- 
torney of  this  court  was  convicted  of  forgery 
and  adjudged  to  suffer  imprisonment,  and 
that  such  Judgment  has  become  final  for  lack 
of  appeal,  it  will  be  ordered  in  accordance  with 
Code  Civ.  Proc.  IS  287-289,  299,  that  such 
attorney  be  disbarred.— In  re  Shinn,  186  P.  772. 
€=»39  (Idaho)  Ordinarily  a  charge  of  criminal 
misconduct  is  not  ground  for  disbarring,  an  at- 
torney where  it  is  unconnected  with  his  office 
as  attorney  until  he  has  been  convicted  of  a 
felony  or  misdemeanor  involving  moral  turpi- 
tude.—In  re  Baum,  186  P.  927. 

A  charge  of  criminal  misconduct  against  an 
attorney,  unconnected  with  the  prosecution 
of  his  office,  in  order  to  be  a  sufficient  ground 
for  disbarment  before  conviction  in  a  proper 
court,  must  be  of  a  nature  involving  inherent 
dishonesty  and  of  such  a  character  as  to  ren- 
der one  unworthy  to  hold  the  office  of  an  at- 
torney.—Id. 

€=44(1)  (Idaho)  That  an  attorney  has  repre- 
sented conflicting  interests  in  an  action  is  not 
cause  for  disbarment  where  he  acted  in  good 
faith  without  improper  or  corrupt  motives  and 
no  injury  resulted  to  his  client.— In  re  Baum, 
186  P.  927. 

€=44(1)  (Wash.)  Only  in  aggravated  or  ex- 
treme cases  will  an  attorney  be  disbarred  on 
a  question  as  debatable  as  the  propriety  of 
the  amount  of  a>  fee  for  preparation  of  ques- 
tionnaires and  exemption  claims  under  the  Se- 
lective Service  Act  (U.  S.  Comp.  St.  1918,  gS 
2044a-2044k),  where  such  fees  were  voluntari- 
ly paid,  and  particularly  if  such  were  the  only 
charge  against  the  attorney. — In  re  WilUte, 
186  P.  848. 

€=349  (Idaho)  A  proceeding  .to  disbar  an  at- 
torney is  not  a  lawsuit  between  parties  liti- 
gant, but  is  in  the  nature  of  an  inquest  or  in- 
quiry as  to  the  conduct  of  accused.— In  re 
ifaum,  186  P.  927. 

A  disbarment  proceeding  is  civil  rather  than 
criminal  in  its  nature.— Id. 
€=52  (Idaho)  Charges  in  a  disbarment  pro- 
ceeding should  be  fully  stated,  and  the  attor- 
ney need  not  defend  against  or  explain  mat- 
ters not  specified. — In  re  Baum,  18U  P.  927. 
€=53(2)  (Cal.App.)  Evidence    in  proceedings 
for  suspension  of  an  attorney  held  not  to  dis- 
close deception  on  his  part,  or  that  he  acted 
through  corrupt  motives  or  otherwise  violat- 
ed Code  Civ.  Proc.  §  282,  as  to  duties  of  at- 
torney.—In  re  Kling,  180  P.  152. 
€=53(2)  (Idaho)  In    disbarment  proceedings 
charges  of  official  misconduct  must  be  estab- 
lished by  a  clear  and  undoubted  preponderance 
of  the  evidence. — In  re  Baum,  186  P.  927. 
€=54  (Cal.App.)  Practice  of  making  no  find- 
ings in  connection  with  a  judgment  suspending 
an  attorney  from  practice  is  not  to  be  com- 
mended.—In  re  Kling,  186  P.  152. 

II.  RETAINER  AND  AUTHORITY. 

€=  1 04  (Cal.App.)  Actual  knowledge  by  attor- 
ney for  purchaser  of  deed  of  trust  of  the  fact 
that  the  property  had  been  sold  under  a  sec- 
ond deed  of  trust  was  imputable  to  purchaser 
and  charged  her  with  notice  thereof  in  making 
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future  advances.— Atkinson  v.  Foote,  186  P. 
831. 

An  attorney  at  law,  when  acting  as  such  for 
his  client,  is  an  agent,  and  the  rule  that  notice 
to  an  agent  is  constructive  notice  to  the  prin- 
cipal is  applicable  to  an  attorney  or  counsel 
when  acting  for  another  in  a  particular  mat- 
ter or  generally  in  the  affairs  of  the  latter. 
— Id. 


Bankruptcy 


IV.  COMPENSATION  AND  LIEN  OF 
ATTORNEY. 

(A)  Fees  and  Other  Remuneration. 

<£=>I44  (Or.)  Where  one  employs  an  attorney 
and  makes  an  express  valid  contract,  stipulat- 
ing for  the  compensation  which  the  attorney 
is  to  receive  for  his  services,  such  contract  is, 
generally  speaking,  conclusive  as  to  the  amount 
of  such  compensation.— Dolph  v.  Speckart,  186 
P.  32. 

4£=>I45  (Or.)  A  client,  by  wrongfully  prevent- 
ing the  performance  of  acts  which  entitle  an 
attorney  to  specific  compensation  under  a  con- 
tract, becomes  liable  in  damages  in  such 
amount.— Dolph  v.  Speckart,  186  P.  32. 
«=>  1 50  (Or.)  Where  a  client  breached  a  con- 
tract under  which  he  employed  an  attorney  to 
obtain  or  recover  part  of  the  estate  of  a  de- 
cedent claimed  by  the  client,  and  employed  oth- 
er counsel,  who  brought  an  action  wherein  it 
was  stipulated  that  the  client  was  at  least  en- 
titled to  certain  corporate  stock,  which  was 
then  given  to  the  client,  damages  for  breach  of 
the  contract  with  the  attorney  should  be  based 
on  the  value  of  the  corporate  stock  at  the  time 
it  was  issued  or  given  to  the  client.— Dolph  v. 
Speckart,  186  P.  §2. 

While  a  client  may  terminate  the  relation- 
ship between  himself  and  his  attorney,  where 
an  attorney  is  prematurely  discharged  or  is 
otherwise  wrongfully  prevented  from  perform- 
ing the  professional  duties  for  which  he  was 
employed  without  fault  on  his  part,  he  is  en- 
titled to  compensation,  even  though  the  ar- 
rangement was  for  a  contingent  fee,  provided 
the  contingency  has  happened.— Id. 
<S=I66(1)  (Cal.)  In  an  action  by  a  representa- 
tive of  a  lawyer  to  recover  attorneys'  fees  and 
costs  due  decedent,  evidence  held  to  show  a  val- 
id claim  for  services.— Carter  v.  Canty,  186  P. 
346. 

<8=>I67(2)  (Or.)  In  an  action  by  an  attorney 
for  breach  of  a  contract  of  employment  under 
which  his  compensation  was  to  be  a  certain 
percentage  of  the  amount  recovered,  defendant 
having  employed  other  counsel,  who  brought 
an  action,  wherein  it  was  stipulated  that  de- 
fendant was  at  least  entitled  to  certain  stock 
which  was  deposited  in  the  registry  of  the 
court,  whether  defendant  accepted  such  stock 
as  her  property  so  as  to  entitle  plaintiff  to 
compensation  held  for  the  jury,  although  the 
stock  remained  in  the  registry  of  the  court— 
Dolph  v.  Speckhart,  186  P.  32. 

AUCTIONS  AND  AUCTIONEERS. 

See  Taxation,  <g=>686. 

AUTOMOBILES. 

See  Appeal  and  Error,  €=91060,  1064,  1067; 
Attachment,  €=»11;  Constitutional  Law,  *=» 
70;  Criminal  Law,  <S=>304,  369,  448,  1036; 
Damages,  <8=>158;  Death,  <g=23;  Electrici- 
ty, <8=>16,  19;  Evidence,  «=>222;  Highways, 
«=»175,  181,  184;  Jury,  «=»131;  Larceny, 
e=>55,  60;  Livery  Stable  and  Garage  Keep- 
ers; Master  and  Servant,  <8=302;  Munici- 
pal Corporations,  <8=>705,  706,  733;  Negli- 
gence, <e=>93,  136;  New  Trial,  <8=>28;  Rail- 
roads, €=303,  327,  348;  Receiving  Stolen 
Goods,  <S=>7,  8;  Replevin,  «=»103;  Sales, 
®=»234;  Statutes,  <3=»120;  Street  Railroads, 
<8=>103,  117;  Trial,  «=>108V4,  253,  260,  296, 
396,  415;  Witnesses,  <8=>37,  4o. 


BAIL 


See  Habeas  Corpus,  <8=>13;  Health,  <8=»24; 
Prohibition,  «=>26,  27. 

n.  IN  CRIMINAL  PROSECUTIONS. 

<8=>60  (Or.)  "Admitting  to  bail,"  or  "allowing 
bail,"  as  it  is  sometimes  termed,  is  a  judicial 
act  which  purely  ministerial  officers,  such  as 
clerks  of  court,  have  no  authority  to  perform, 
in  the  absence  of  an  express  statute;  but  by 
"allowing  bail"  or  "admitting  to  bail"  is  not 
meant  the  formal  justification,  subscription,  or 
acknowledgment  by  the  sureties,  the  term  first 
mentioned  relating  to  the  order  determining 
that  the  offense  is  bailable  and  fixing  the 
amount  of  undertaking,  and  "taking  the  bail" 
meaning  the  final  acceptance  or  approval  of 
it  by  the  court,  and  an  undertaking  was  valid 
although  justification  of  sureties  was  before 
the  clerk.— Clatsop  County  v.  Wuopio,  186  P. 
647. 

<9=>73  (Or.)  In  view  of  L.  O.  L.  {{  1660,  1663. 
1664,  1666,  1668,  where  plaintiff,  deposited  bail 
money  in  recorder's  court  of  the  city  of  Marsh- 
field,  incorporated  under  Sp.  Laws  1905,  p. 
205,  which  vests  recorder  with  a  justice's  pow- 
er, etc,  and  makes  general  state  laws  applica- 
ble, the  bail  being  for  one  accused  of  maintain- 
ing a  common  nuisance,  and  took  recorder's  re- 
ceipt, showing  that  money  belonged  to  plaintiff, 
the  money  was  to  be  treated  as  that  of  ac- 
cused on  that  charge;  but  after  its  dismissal 
the  money  again  became  property  of  plaintiff, 
who,  not  being  in  pari  delicto  with  accused,  could 
recover  it  from  the  city,  claiming  it  as  for- 
feit for  accused's  failure  to  answer  to  a  sub- 
sequent charge  of  unlawful  sale  of  liquors,  hav- 
ing no  continuity  with  former  charge. — Erick- 
son  v.  City  of  Marshfield,  186  P.  556. 

The  city  recorder's  taking  of  cash  bail  from 
plaintiff  for  one  accused  of  crime,  and  the 
court's  releasing  of  accused,  were  judicial  acts, 
so  that  the  case  was  not  one  of  bail  being 
taken  by  an  unauthorized  officer;  hence  plain- 
tiff, seeking  to  recover  bail  money  after  dis- 
missal of  the  charge,  which  money  the  city 
claimed  as  forfeited  on  a  different  subsequent 
charge  and  the  accused,  were  not  in  pari  de- 
licto.—Id. 

BAILMENT. 

See  Executors  and  Administrators,  <8=118; 
Frauds,  Statute  of,  <9=>104;  Pledges;  Re- 
plevin, <8=>103. 

<S=>5  (Cal.App.)  Under  a  lease  requiring  an 
electric  shovel  to  be  delivered  by  the  lessor  "f. 
o.  b.  cars"  at  a  named  point,  the  term  "f.  o.  b." 
means  free  on  board,  and  was  sufficiently  com- 
plied with  where  the  shovel  stood  on  its  own 
wheels  or  trucks  on  a  railroad  siding  at  the 
named  point  ready  to  be  hauled  as  part  of  a 
train,  and  it  was  unnecessary  to  give  any  spe- 
cial notice  of  delivery. — Acton  Rock  Co.  v. 
Lone  Pine  Utilities  Co.,  186  P.  809. 
<S=>30  (Cal.App.)  Variance  between  allega- 
tions that  a  contract  for  the  lease  of  an  elec- 
tric shovel  was  made  on,  a  certain  date,  and 
proof  that  an  oral  agreement  was  made  at  an 
earlier  time,  which  was  reduced  to  writing  on 
the  date  mentioned  in  the  complaint,  held  an 
immaterial  variance  not  affecting  defendant's 
substantial  rights. — Acton  Rock  Co.  v.  Lone 
Pine  Utilities  Co.,  186  P.  809. 

BANKRUPTCY. 

r  CONSTITUTIONAL  AND  STATU- 
TORY PROVISIONS. 

€=»9(2)  (Idaho)  A  statute,  in  order  to  be 
such  insolvency  law  as  is  suspended  by  the 
federal  Bankruptcy  Act,  must  provide  for  the 
discharge  of  the  debtor,  so  that  Comp.  St. 
1919,  i  6781,  containing  no  such  provision,  is 
not  an  insolvency  law,  and  is  not  suspended  by 
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the  federal  Bankruptcy  Act— Greene  v.  Rice, 
186  P.  249. 

II.  PETITION,  ADJUDICATION,  WAR- 
RANT, AND  CUSTODY  OF 
PROPERTY. 

(A)  Jurisdiction  and  Course  of  Procedure 

In  General. 

«=>I8(2)  (Or.)  Where  at  the  time  of  the  fil- 
ing of  bankruptcy  proceedings  against  mort- 
gagor, an  action  to  foreclose  labor  liens 
against  the  lumber  covered  by  the  mortgage 
was  pending,  wherein  an  affidavit  had  been 
filed  referring  to  chattel  mortgage  on  the  prop- 
erty,  and  where  the  bankrupt's  petition  refer 
red  to  such  mortgage,  the  trustee  in  bankrupt- 
cy upon  adjudication  of  bankruptcy  bad  legal 
notice  of  such  mortgage,  though  it  was  not  of 
record.— First  Nat.  Bank  v.  Wegener,  186  P. 
41. 

HI.  ASSIGNMENT,  ADMINISTRA- 
TION, AND  DISTRIBUTION  OF 
BANKRUPT'S  ESTATE. 

(B)  Assignment,  and  Title,  Rights,  and 
Remedies  of  Trustee  in  General. 

<S=> 1 5 1  (Or.)  Under  Bankruptcy  Act  as 
amended  in  1910  (U.  S.  Comp.  St.  §  9631),  a 
trustee  in  bankruptcy,  as  against  the  rights  of 
a  chattel  mortgagee  under  an  unfiled  chattel 
mortgage,  stands  in  the  position  of  an  attach- 
ing creditor— First  Nat.  Bank  v.  Wegener,  186 
P.  41.. 

<S=>I52  (Idaho)  Bankr.  Act,  i  47a,  as  amend- 
ed (U.  S.  Comp.  St  §  9631),  giving  general 
creditors  the  status  of  creditors  holding  liens 
by  legal  or  equitable  process,  does  not  militate 
against  the  rule  that  possession  by  chattel 
mortgagee  within  four  months  prescribed  by 
section  60a  under  a  mortgage  executed  prior  to 
that  period  is  not  a  voidable  preference,  as 
such  status  does  not  arise  until  the  petition  in 
bankruptcy  is  filed.— Kettenbach  v.  Walker,  186 
P.  912. 

®=»I52  (Or.)  Under  Bankruptcy  Act  as 
amended  in  1910  (U.  S.  Comp.  St.  f  9631),  a 
trustee  in  bankruptcy,  as  against  the  rights 
of  a  chattel  mortgagee  under  an  unfiled  chat- 
tel mortgage,  stands  in  the  position  of  an  at- 
taching creditor,  and  bis  rights  are  determined 
as  of  the  date  the  petition  in  bankruptcy  was 
filed.— First  Nat  Bank  v.  Wegener,  186  P.  41. 

(C)  Preferences  and  Transfers  by  Bank- 

rupt, and  Attachments  and 
Other  Liens. 

<S=»I6I(1)  (Idaho)  Where  a  chattel  mort- 
gagee takes  possession  of  property  within  the 
four  months'  period  prescribed  by  Bankr.  Act, 
f  60a  (U.  S.  Comp.  St.  §  9644),  under  the 
terms  of  a  mortgage  valid  as  between  the  par- 
ties, given  in  good  faith  prior  to  such  period, 
the  act  of  taking  possession  is  not  a  voidable 
preference— Kettenbach  v.  Walker,  186  P.  912. 
€=»I84(2)  (Or.)  Where  instrument  in  form  of 
bill  of  sale,  but  in  substance  a  chattel  mort- 
gage, was  filed  and  recorded  as  bill  of  sale  at 
the  time  of  the  filing  of  bankruptcy  proceed- 
ings against  mortgagor,  and  mortgagee  at 
time  thereof  had  possession  of  the  property 
covered  by  the  mortgage,  and  action  was  then 
pending  by  mortgagee  to  foreclose  the  mort- 
gage, the  mortgage  lien  was  good  as  against 
trustee  in  bankruptcy,  though  the  instrument 
was  recorded  as  a  bill  of  sale  instead  of  as  a 
chattel  mortgage. — First  Nat  Bank  v.  Wege- 
ner, 186  P.  41. 

«=I84(3)  (Idaho)  Where  a  chattel  mort- 
gagee takes  possession  of  property  within  the 
four  months'  period  prescribed  by  Bankr.  Act, 
|  60a  (U.  S.  Comp.  St.  §  9644),  under  the 
terms  of  a  mortgage  valid  as  between  the  par- 
ties, given  in  good  faith  prior  to  such  period, 
the  act  of  taking  possession  is  not  a  voidable 
transfer— Kettenbach  v.  Walker,  186  P.  912. 


BANKS  AND  BANKING. 

See  Bills  and  Notes,  <S=»362,  426;  Constitution- 
al Law,  «=>42,  240;  Criminal  Law,  «=»371, 
374,  1169;  Descent  and  Distribution,  <S=91; 
Mandamus,  <g=154;  Mortgages,  <f=»295; 
Pledges,  €=44. 

I.  '  CONTROL  AND  REGULATION  IN 

GENERAL. 

<3=»4  (Or.)  L.  O.  L.  5  4568,  as  amended  by 
Laws  1917,  p.  154,  8  2,  relating  to  the  issu- 
ance of  charters  to  banks  and  the  powers  of 
the  superintendent  of  banks,  is  not  a  denial 
of  equal  protection  within  Const.  TJ.  8.  Amend. 
14.— Mulkey  v.  Bennett,  186  P.  1115. 

TV.  NATIONAL  BANKS. 

<^=>270(11)  (OH.)  In  action  against  a  national 
bank  for  double  the  amount  of  certain  usurious 
interest  paid  by  plaintiff  to  it,  governed  by  V. 
S.  Comp.  St  |  9759,  a  demurrer  to  plaintiffs 
evidence  held  properly  overruled. — First  ivat. 
Bank  of  Haskell  v.  Lent,  186  P.  1081. 

In  action  against  a  national  bank  for  double 
the  amount  of  certain  usurious  interest  paid  to 
it  by  plaintiff,  governed  by  U.  S.  Comp.  St.  § 
9759,  evidence  held  sufficient  to  support  a  judg- 
ment for  plaintiff  for  ?457,  as  being  approxi- 
mately twice  the  amount  of  actual  usurious  in- 
terest paid.— Id. 

Where  the  undisputed  facts  show  that  a  na- 
tional bank  knowingly  charged  and  received 
usurious  interest  and  tho  only  reasonable  con- 
clusion to  be  derived  from  the  evidence  taken  as 
a  whole  is  that  the  transaction  is  usurious,  the 

?uestion  is  one  of  law  for  the  court,  and  not  of 
act  for  the  jury.— Id.  / 

BASTARDS. 

See  Constitutional  Lsw,  <S=>42. 

X.  ILLEGITIMACY  IN  GENERAL. 

«=>4  (Kan.)  Under  Gen.  St.  1915.  §§  3844, 
3845,  an  illegitimate  child  cannot  inherit  from 
one  whom  he  claims  to  have  been  his  father, 
except  on  proof  of  both  paternity  and  recogni- 
tion.—Brooks  v.  Fellows,  186  P.  985. 
®=I0  (Nev.)  There  can  be  only  one  proper 
state  for  the  legitimation  of  a  child  born  ille- 
gitimate; and,  if  it  is  not  legitimated  accord- 
ing to  the  laws  of  such  state,  it  is  not  legitimat- 
ed anywhere— In  re  Forney's  Estate,  186  P. 
678. 

II.  CUSTODY,  SUPPORT,  AND  PRO- 

TECTION. 

«=5»I6  (Cal.App.)  Under  Civ.  Code,  §  196a,  the 
father  of  an  illegitimate  child  is  liable  to  the 
mother  to  contribute  to  its  support,  though  he 
himself  is  a  minor,  particularly  where  he  has 
become  emancipated  from  parental  authority, 
under  section  204,  by  marriage  to  another  wo- 
man, since  the  birth  of  the  child. — McLain  v. 
Meadows,  186  P.  411. 
~  =>I7'A  [New,  vol.  12  Key-No.  Series] 

(Colo.)  Where,  on  motion  of  defendant, 
who  was  convicted  under  Session  Laws  1911,  p. 
527,  for  failure  to  support  his  illegitimate  child, 
the  court  accepted  a  bond  conditioned  that  de- 
fendant provide  reasonable  support  in  lieu 
of  sentencing  him  to  the  penitentiary,  and  de- 
fendant failed  to  except  to  the  judgment,  a  writ 
of  error  to  review  the  same  must  be  dismissed 
under  Laws  1911,  p.  11,  §  6,  even  though  de- 
fendant might  not  be  able  to  take  advantage  of 
the  bond  provision  and  also  sue  out  a  writ  of 
error,  for,  in  any  event,  he  could  submit  to  sen- 
tence and  have  same  stayed. — Kortz  v.  People, 
186  P.  515. 

IIL  PROCEEDINGS  UNDER  BAS- 
TARDY LAWS. 

€=>20  (CalApp.)  The  father  of  an  illegitimate 
child  can  be  held  liable  to  the  mother  for  con- 
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tribution  to  its  support  pursuant  to  Civ.  Code, 
{  196a,  without  giving  the  statute  a  retroac- 
tive effect,  though  the  child  was  conceived  and 
born  before  enactment  of  the  statute,  which  is 
in  exercise  of  the  state's  police  power  to  com- 
pel those  responsible  for  the  child's  existence  to 
bear  attendant  expense. — McLain  v.  Meadows, 
186  P.  411. 

<8=»33  (Cal.App.)  Under  Civ.  Code,  {  196a,  the 
mother  of  an  illegitimate  child  can  sue  the  fa- 
ther in  her  own  name  on  behalf  of  the  child 
to  compel  him  to  contribute  to  its  support  as 
provided  by  the  statute.— McLain  v.  Meadows, 
186  P.  411. 

IV.  PROPERTY. 

^=>96  (Nev.)  Where  a  bastard  child, was  born 
in  California  to  a  father  there  resident,  and 
subsequently  the  father  died  leaving  personalty 
in  Nevada,  the  child  cannot  claim  such  person- 
alty on  any  theory  of  legitimation  under  Nevada 
law,  not  having  been  legitimated  in  Califor- 
nia, whose  laws  controlled. — In  re  Forney's  Es- 
tate, 186  P.  678. 

<S=>I05  (Kan.)  In  view  of  Gen.  St.  1916,  88 
3844,  3845,  evidence  of  recognition  is  evidence 
of  the  paternal  relation,  but  such  evidence  of 
the  relation  is  not  conclusive. — Brooks  v.  Fel- 
lows. 186  P.  985. 

<&=»I05  (Nev.)  Once  a  child  born  illegitimate 
has  been  legitimated,  from  such  moment  it  ac- 

S aires  every  legal  right  which  a  child  born 
i  wedlock  can  enjoy,  its  right  of  inheritance 
becomes  fixed,  and  the  father  cannot  repudiate 
his  act  in  legitimating  it.— In  re  Forney's  Es- 
tate, 186  P.  678. 

BENEFICIAL  ASSOCIATIONS. 

See  Insurance,  <©=»713-819. 

BILL  OF  EXCEPTIONS. 

See  Exceptions,  Bill  of. 

BILL  OF  LADING. 

See  Bills  and  Notes,  <8=86. 

BILLS  AND  NOTES. 

See  Accord  and  Satisfaction,  <8=>12;  Account 
Stated,  «=>3;  Chattel  Mortgages,  <8=>112; 
Compromise  and  Settlement,  <8=5;  Dismissal 
and  Nonsuit,  <8=>19;  Evidence,  <S=>317,  414, 
423,  432;  Garnishment,  «=>6;  Husband  and 
Wife,  <g=>232;  Injunction,  <S=»26;  Judgment, 
<g=>243,  744;  Jury,  <8=>13;  Limitation  of  Ac- 
tions, <g=>56;  Mortgages,  ®=»283.  292;  Pay- 
ment, «=»76;  Pleading,  <8=»138,  339;  Pledges, 
®=>30;  Principal  and  Agent,  «=>28, 109;  Set- 
off and  Counterclaim,  <8=»29;  Taxation,  $=» 
356;  Warehousemen,  <S=»3. 

I.  REQUISITES  AND  VALIDITY. 

(B)  Form  and  Content*  of  Promissory 
Notes  and  Doebtlla. 

&=s36  (Kan.)  A  writing  to  effect  that  follow- 
ing note  was  given  to  cover  balance  of  pay- 
ments on  shares  of  stock  to  be  paid  as  the 
stock  was  resold  by  defendants,  followed  by  a 
demand  note  promising  to  pay  plaintiff,  his 
beirs  and  assigns,  a  certain  sum  without  in- 
terest from  time  to  time  as  the  stock  was  re- 
sold, the  stock  being  held  in  escrow  by  defend- 
ant pending  its  sale,  expressed  an  absolute 
obligation  to  pay  money  within  a  reasonable 
time  implied  by  law. — Naftzger  v.  Buser,  186 
P.  997. 

€=»48  (Wash.)  As  between  the  makers  of  a 
note  and  the  holder  all  are  alike  liable,  all  are 
principals,  but  between  themselves  their  rights 
depend  on  other  questions. — Holland  v.  Tjosevig, 
186  P.  317. 

(D)  Acceptance. 
«=>86  (Wash.)  Under  Rem.  Code  1915,  $  3524, 
no  recovery  can  be  had  on  a  draft  to  which  was 
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attached  a  nonnegotiable  bill  of  lading,  where 
acceptance  of  the  draft  was  written  on  a  paper 
other  than  the  draft  itself,  where  the  party  suing 
on  the  draft  had  received  it  prior  to  presenta- 
tion, although  by  reason  of  such  separate  writ- 
ing, the  party  presenting  the  draft,  and  the 
one  suing  on  it,  had  the  bill  of  lading  delivered 
without  the  draft,  in  view  of  Bill  of  Lading 
Act  (Rem.  Code  1915,  $  33S5 — 12),  permitting 
delivery  of  a  shipment  without  presentation  of 
a  nonnegotiable  bill  of  lading.— Citizens'  Bank 
v.  Willing,  186  P.  1072. 

V.  RIGHTS  AND  LIABILITIES  ON  IN- 
DORSEMENT  OR  TRANSFER. 

(D)  Bona  Fide  Purchasers. 

<8=34l  (Colo.)  In  view  of  the  fact  that  a  note 
payable  on  or  before  a  certain  date,  since  it 
may  be  paid  at  any  time,  matures,  in  a  sense, 
when  paid  before  the  fixed  date,  such  a  note, 
when  in  the  hands  of  the  maker  carries  with 
it  the  same  presumption  of  payment  which 
accompanies  any  overdue  note  in  the  maker's 
hands,  thus  precluding  one  taking  it  from  the 
maker,  even  before  the  fixed  date,  from  claiming 
the  rights  of  a  holder  in  due  course  against  the 
defense  of  actual  payment.— Peltier  v.  McFer- 
son,  186  P.  524. 

<8=362  (Colo.)  Where  a  hank  was  not  orig- 
inally a  holder  of  note  in  due  course,  it  could 
not  repurchase  the  note  from  such  a  holder  and 
acquire  his  immunities.— Peltier  v.  McFerson, 
186  P.  524; 

VII.  PAYMENT  AND  DISCHARGE. 

<8=>426  (Colo.)  Where  three  signed  a  note,  and 
when  it  became  due  one  of  them  gave  checks  in 
payment,  and  another  maker  who  was  cashier 
of  the  bank  on  which  the  checks  were  drawn  put 
the  note  in  the  bank  to  obtain  credit  to  take 
up  an  overdraft  created  by  payment  of  the 
checks,  held,  that  those  two  makers  were  in  any 
event  liable  to  the  bank.— Peltier  v.  McFerson, 
180  P.  524. 

<8=>440  (Colo.)  A  note  may  be  again  issued  by 
the  maker  before  maturity  and  so  become  cur- 
rent, and,  if  paid  before  maturity  by  one  of 
several  makers,  it  may  be  reissued  and  become 
current  and  valid  against  all  the  parties,  if 
held  in  due  course.— Peltier  v.  McFerson,  186 
P.  524. 

vm.  ACTIONS. 

<8=»493(1)  (Cal.App.)  The  presumption  of 
consideration  of  a  promissory  note  sued  on 
having  been1  met  by  the  maker  by  clear  and 
positive  evidence,  the  burden  of  proof  then 
shifts  to  plaintiff.— Doyle  v.  Doyle,  186  P.  188. 
€=>493(3)  (Cal.App.)  A  promissory  note  im- 
ports consideration,  and  the  maker  has  the 
burden  of  showing  there  was  none. — Doyle  v. 
Doyle,  186  P.  188. 

<S=*496(1)  (Cal.App.)  Where  a  note  was  made 
payable  to  the  maker  and  indorsed  by  him  in 
blank,  it  passed  presumptive  title  by  delivery, 
and  the  production  and  presentation  of  it  in 
evidence  on  the  trial  by  certain  persons  was 
prima  fade  evidence  of  their  ownership,  but 
where  it  appeared  that  the  note  was  delivered 
to  such  persons  as  agents  for  another,  it  was 
incumbent  upon  them  to  make  some  further 
Bhowing  of  a  transfer  of  title  to  them.— Law- 
rence v.  Long  Beach  Pleasure  Pier  Co.,  186  P. 
606. 

<§=>497(1)  (Wash.)  A  presumption  •  of  good 
faith  attaches  in  favor  of  the  holder,  who 
takes  a  note  for  value  before  maturity;  but  the 
presumption  is  rebuttable.— Naylor  v.  Lovcll, 
186  P.  855. 

<S=499  (Colo.)  Possession  by  the  maker  or  ac- 
cepter of  a  note  or  bill  alter  maturity  gives 
rise  to  a  presumption  of  payment,  but  no  such 
presumption  arises  in  case  of  possession  before 
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maturity  in  view  of  the  custom  as  to  accommo- 
dation paper.— Peltier  v.  McFerson,  186  'P.  524. 

In  view  of  the  fact  that  a  note  payable  on  or 
before  a  certain  date,  since  it  may  be  paid  at 
any  time,  matures,  in  a  sense,  when  paid  before 
the  fixed  date,  such  a  note,  when  in  the  hands 
of  the  maker,  carries  with  it  the  same  presump- 
tion of  payment  which  accompanies  any  overdue 
note  in  the  maker's  hands. — Id. 
<S=>524  (OaiApp.)  Where  a  note  was  made 
payable  to  the  maker  and  indorsed  by  him  in 
blank,  it  passed  presumptive  title  by  delivery, 
and  the  production  and  presentation  of  it  in 
evidence  on  the  trial  by  certain  persons  was 
prima  fade  evidence  of  their  ownership. — Law- 
rence v.  Long  Beach  Pleasure  Pier  Co.,  186  P. 
606. 

<8=»525  (Wash.)  In  an  action  on  a  note,  dated 
as  maturing  a  year  before  the  mortgage  secur- 
ing it,  also  sought  to  be  foreclosed,  evidence 
held  to  show  that  under  Rem.  Code  1915,  f 
3447,  plaintiff  in  purchasing  the  note  had  such 
notice  that  the  earlier  date  of  the  note  was  by 
mistake  that  his  conduct  in  taking  it  with  in- 
tention and  attempting  to  enforce  payment  be- 
fore the  real  date  of  maturity  amounted  to  bad 
faith.— Naylor  v.  Lovell,  186  P.  855. 
<S=»537(3)  (Cal.App.)  Though  the  question  of 
consideration  of  a  promissory  note  is  for  the 
jury,  to  support  its  verdict  for  the  holder  of 
the  note  the  facts  must  show  a  legal  consider- 
ation, not  an  imaginary  one.— Doyle  v.  Doyle, 
186  P.  188. 

BLANKS. 

See  Judgment,  <8=»21. 

BONDS. 

See  Appeal  and  Error,  «=>387,  460,  465,  1229, 
1241;  Bastards,  «=»17%:  Constitutional 
Law,  <S=»121;  Counties,  <8=»183;  Criminal 
Laws  <8=»1084;  Injunction,  «=»235, 252;  Judg- 
ment, <8=»588;  Jury,  €=»14,  25;  Landlord 
and  Tenant,  €=291;  Mandamus,  €=3;  Mu- 
nicipal Corporations.  €=337,  345,  347,  907; 
Schools  and  School  Districts,  €=97. 

BOUNDARIES. 

See  Judgment,  €=255;  Quieting  Title,  €=19; 
Waters  and  Water  Courses,  €=226. 

I.  DESCRIPTION. 

€=3(4)  (Wash.)  In  a  proceeding  to  quiet  title 
to  a  lot  involving  a  boundary  dispute,  where  a 
stream  referred  to  in  the  government  survey  ac- 
tually touched  both  tracts,  being  permanent,  ap- 
parent, and  visible,  it  was  a  natural  boundary, 
and  must  be  so  considered  unless  the  original 
survey  was  so  grossly  inaccurate  as  to  amount 
to  fraud  upon  the  government  or  its  grantees. 
—Rue  v.  Oregon  ft  W.  R.  Co.,  186  P.  1074. 
€=13  (Wash.)  In  the  government  system  jof 
surveys,  a  line  run  on  a  water  course  as  the 
external  boundary  of  adjacent  land  showing  its 
sinuosities  and  distance  is  called  a  "meander 
line,"  and  as  a  general  rule  such  lines  are  not 
run  as  boundaries  of  fractional  tracts  thus  sur- 
veyed, but  for  the  purpose  of  defining  the  sin- 
uosities of  the  banks  and  streams  to  ascertain 
the  acreage  subject  to  sale,  so  that  "meander 
lines"  arc  to  show  the  border  lines  of  streams, 
but  the  water  courses  constitute  the  real  bound- 
aries.—Rue  v.  Oregon  &  W.  R.  Co.,  180  P.  1074. 

n.  EVIDENCE,  ASCERTAINMENT, 
AND  ESTABLISHMENT. 

€=35(3)  (Wash.)  In  a  suit  to  quiet  title,  evi- 
dence of  a  surveyor  who  had  made  a  mere  visu« 
al  survey  without  actual  measurements  or  de- 
termination of  the  exact  course  of  a  boundary 
stream,  although  professionally  competeht  to 
make  such  survey,  was  merely  nonexpert  evi- 
dence and  incompetent  to  prove  the  location  and 
direction  of  the  stream  or  to  contradict  or  im- 
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peach  the  official  government  survey.— Rue  ▼. 
Oregon  ft  W.  R.  Co.,  186  P.  1074. 
€=35(4)  (Wash.)  In  determining  a  disputed 
boundary  along  a  stream,  that  owners  of  land 
have  often  bought  with  reference  to  access  to 
the  water  which  constitutes  an  important  ele- 
ment in  the  value  and  desirability  of  the  land 
will  be  considered. — Rue  v.  Oregon  &  W.  R. 
Co.,  186  P.  1074. 

Owners  are  not  bound  for  taxing  purposes  by 
the  acreage  shown  in  their  title  deeds,  nor  are 
they  bound  by  the  acreage  upon  which  taxes 
are  collected,  and,  while  such  evidence  may 
amount  to  a  corroborating  circumstance  in  con- 
nection with  other  evidence,  it  is  not  competent 
to  establish  title  in  any  given  tract  or  acreage 
of  ground,  or  to  impeach  or  detract  from  an- 
other's title.— Id. 

€=37(4)  (Wash.)  In  a  suit  to  quiet  title  in- 
volving a  boundary  dispute,  evidence  held  not  to 
overcome  the  official  government  survey  of  the 
meander  lines  of  the  river,  at  least,  to  show 
that  the  survey  was  so  grossly  inaccurate  as  to 
amount  to  fraud  upon  the  government  or  its 
patentees,  and  the  suspicion  of  inaccuracy  will 
not  suffice.— Rue  v.  Oregon  ft  W.  R.  Co.,  186 
P.  1074. 

3=347(1)  (Cal.)  In  absence  of  fraud,  actual  or 
constructive,  one  of  two  adjoining  owners  mu- 
tually ignorant  of  the  true  boundary  line  was 
not  estopped  to  assert  fence,  not  built  on  an 
agreed  line,  was  not  the  true  line  by  mere  fail- 
ure to  dispute  the  use  of  the  land.— Stamford  v. 
Trombly,  186  P.  599. 

€=48(2)  (Cal.)  The  mere  acquiescence  by  a 
landowner  in  the  existence  of  a  fence  and  the 
occupancy  by  an  adjoining  landowner  of  land 
on  his  side  of  it  did  not  amount  to  an  agree- 
ment that  the  fence  was  on  an  accepted  bound- 
ary line—  Staniford  v.  Trombly,  186  P.  599. 
€=54(6)  (Wash.)  In  a  suit  to  quiet  title,  evi- 
dence of  a  surveyor  who  had  made  a  mere  vis- 
ual survey  without  actual  measurements  or  de- 
termination of  the  exact  course  of  a  boundary 
stream,  although  professionally  competent  to 
make  such  survey,  was  merely  nonexpert  evi- 
dence and  incompetent  to  prove  the  location  and 
direction  of  the  stream,  or  to  contradict  or  im- 
peach the  official  government  survey. — Rue  v. 
Oregon  &  W.  R.  Co.,  186  P.  1074. 

BRIDGES. 

See  Master  and  Servant,  <S=354;  Waters  and 
Water  Courses,  €=157,  244. 

I.  ESTABLISHMENT,  CONSTRUCTION. 
AND  MAINTENANCE. 

€=7  (Kan.)  Under  Laws  1917,  c  265,  as 
amended  by  Laws  1919,  c.  246,  relating  to  high- 
way improvement,  bridges  on  an  improved  road 
costing  less  than  $2,000,  and  having  a  span  of 
less  than  20  feet,  are  to  be  included  as  part 
of  the  improvement,  but  all  bridges  of  greater 
cost  and  longer  span  must  be  built  and  paid 
for  by  the  county  under  the  general  law,  and 
no  bridge  costing  more  than  $25,000  may  be 
built  and  paid  for  by  the  county,  unless  author- 
ized by  the  electors.— State  v.  Raub,  186  P. 
989. 


II.  REGULATION  AND  USE  FOR 
TRAVEL. 

€=35  (Kan.)  A  county  is  not  liable  for  de- 
fects in  a  bridge,  unless  it  has  been  wholly  or 
partially  constructed  by  the  county.— Irvin  v. 
Finney  County,  ISO  P.  975. 


BRIEFS. 

See  Appeal  and  Error,  €=757-761. 
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BROKERS. 

See  Evidence,  «=>433;  Frauds,  Statute  of,  <8=> 
128;  Perpetuities,  «=>1. 

n.  EMPLOYMENT  AND  AUTHORITY. 

<fc=>7  (Mont.)  Under  Rev.  Codes,  {  5043,  where 
a  real  estate  agent  prepared  an  agency  con- 
tract and  a  contract  of  sale  by  his  customer, 
uncertainty  in  their  language  was  to  be  inter- 
preted most  strongly  against  him. — Wright  Land 
&  Investment  Co.  v.  Even,  186  P.  681. 

TV.  COMPENSATION  AND  MEN. 

«=>49(1)  (Mont.)  In  view  of  Rev.  Codes,  | 
5084,  defining  an  agreement  to  Bell  and  buy, 
and  sections  75031,  5039,  5040,  5041,  and  5043, 
as  to  the  construction  of  contracts,  a  contract 
to  sell  land  providing  for  payment  in  install- 
ments, the  deposit  of  the  deed  in  escrow,  and 
the  forfeiture  of  payments  for  default,  held  not 
a  "sale"  within  an  agreement  to  pay  commis- 
sion to  a  broker  "at  time  of  sale."— Wright 
Land  &  Investment  Co.  v.  Even,  186  P.  681. 
<S=»55(3)  (Wash.)  Plaintiff  brokers,  who  had 
been  appointed  sole  agents  to  sell  defendant's 
apartment  house  leasehold  and  fixtures,  may 
recover  their  agreed  percentage  of  purchase 
money,  received  by  defendant  from  a  sale  ef- 
fected through  another  agent,  after  negotia- 
tions instituted  by  plaintiffs  with  another  party 
had  been  abandoned  because  of  the  defendant's 
inability  to  convey  a  satisfactory  title.— Brow- 
nell  v.  Hanson,  186  P.  873. 
<8=»58  (Cal.App.)  It  was  wholly  immaterial  to 
the  right  to  commissions  of  plaintiff  broker  au- 
thorized to  exchange  defendant's  land,  the  com- 
munity property  of  defendant  and  his  wife, 
whether  the  property  was  or  was  not  commu- 
nity, or  if  community,  whether  defendant's  wife 
signed  the  written  offer  to  exchange  with  the 
party  procured  by  plaintiff  broker,  to  render  it 
effectual  under  Civ.  Code,  f  172a,  as  added  by 
St.  1917,  p.  829;  there  being  no  agreement  be- 
tween plaintiff  broker  and  defendant  that  right 
to  commission  should  depend  on  whether  the 
exchange  was  consummated.— Goodrich .  v.  Tur- 
ney,  186  P.  806. 

Where  defendant  and  his  wife  visited  and 
viewed  land  before  the  owner  accepted  an  of- 
fer to  exchange  and  learned  and  knew  generally 
of  what  the  property  consisted  and  where  it 
was  situated,  defendant  was  not  prejudiced  by 
any  erroneous  description  in  the  written  ac- 
ceptance of  his  offer,  and  cannot  claim,  when 
sued  for  commissions  by  the  broker  who 
brought  the  parties  together,  that  there  was 
no  effectual  contract  of  exchange  for  such  rea- 
son.— Id. 

<S=>6I(4)  (Wash.)  A  broker,  making  a  sales 
contract  with  knowledge  of  defects  in  his  prin- 
cipal's title,  cannot  recover  compensation  upon 
the  purchaser's  refusal  to  complete  the  pur- 
chase, for  he  has  not  produced  a  purchaser 
willing  to  buy  what  he  knew  his  principal  had 
to  offer.— Brownell  v.  Hanson,  186  P.  873. 
<8=>63(1)  (CaLApp.)  Plaintiff  realty  broker, 
having  secured  acceptance  of  defendant's  offer 
to  exchange  his  property  for  that  of  others, 
earned  his  agreed  commission  and  is  entitled 
to  same  on  defendant's  refusal  to  consummate 
the  exchange.— Goodrich  v.  Turney,  186  P.  808. 

Where  a  landowner  agreed  with  a  broker  to 
pay  a  stipulated  compensation  for  securing  an 
agreement  for  the  exchange  of  lands,  when  the 
broker  secured  from  another  an  agreement  to 
make  an  exchange  his  contract  was  performed, 
and  he  was  entitled  to  commission,  having 
earned  it  by  his  service,  as  he  in  effect  had  pro- 
cured a  person  ready,  willing,  and  able  to  make 
the  exchange  on  terms  submitted,  though  there 
was  a  later  unjustified  refusal  on  the  part  of 
the  principal  to  go  on  with  the  trade.— Id. 


V.  ACTIONS  FOB  COMPENSATION. 

4=>86(1)  (Kan.)  In  an  action  for  commission 
on  a  sale  of  real  estate,  evidence  held  to  show 
that  plaintiff  had  secured  purchasers  ready, 
willing,  and  able  to  buy  on  the  precise  terms 
prescribed  by  the  owner,  and  that  the  commis- 
sion had  been  earned.— English  v.  Harris,  186 
P.  987. 

<8=>88(2)  (Wash.)  In  a  broker's  action  for  com- 
mission for  producing  a  purchaser  ready,  able, 
and  willing  to  buy  land,  where  the  broker  had 
leased  the  land  for  defendant  owner  with  knowl- 
edge of  conditions  of  the  lease  and  there  was 
conflicting  evidence  on  the  issue  whether  plain- 
tiff had  received  assurances  over  the  telephone 
from  defendant  that  immediate  possession  could 
be  given  as  required  by  purchaser,  notwith- 
standing the  lease,  that  question  was  a  material 
issue  or  fact  for  the  jury. — Cohagen  v.  Big  Bend 
Land  Co.,  186  P,  1070. 

VI.  RIGHTS,  POWERS,  AND  LIABILI- 
TIES AS  TO  THIRD  PERSONS. 

4=»96  (Kan.)  Real  estate  brokers,  who  enter- 
ed into  a  written  contract  with  a  proposed  pur- 
chaser to  secure  a  sale  of  property  at  a  price 
and  upon  stated  terms  in  which  owner's  name 
was  not  disclosed,  and  who  received  an  ad- 
vance from  purchaser  as  part  payment  and 
refused  to  refund  the  advance  after  owner  de- 
clined to  convey,  or  to  enter  into  a  contract  of 
sale  with  purchaser,  were  liable  to  him  for  the 
payment  made  to  them.— Harwi  Morton,  186 
P.  740. 

€=>  1 06  (Kan.)  In  action  by  purchaser,  who  had 
entered  into  written  contract  with  brokers  to 
buy  property  at  certain  price  and  terms,  to  re- 
cover an  advance  payment  to  brokers  after 
owner  had  declined  to  convey  or  to  enter  into 
contract  of  sale,  it  was  not  necessary  to  make 
the  owner  a  party  defendant.— Harwi  v.  Mor- 
ton, 186  P.  740. 

BULK  SALES. 

See  Attachment,  <g=40. 

BURGLARY. 

See  Criminal  Law,  <3=>516,  531. 

L  OFFENSES  AND  RESPONSIBILITY 
THEREFOR. 

*=»4  (Utah)  Rabbit  pens  in  a  back  yard  per- 
manently constructed  for  the  purpose  of  hous- 
ing rabbits  are  embraced  within  the  kind  of 
structures  that  may  be  burglarized,  under 
Comp.  Laws  1917,  |  8259.— State  v.  Terrell, 
186  P.  108. 

n.  PROSECUTION  AND  PUNISHMENT. 

<8=»I9  (Okl.Cr.App.)  An  indictment  charging 
that  defendants  unlawfully,  burglariously,  and 
feloniously  broke  and  entered  by  breaking  an 
outer  door  of  a  certain  store  building  where 
personal  property  was  kept  with  intent  to  com- 
mit grand  larceny  and  to  steal  and  carry  away 
certain  groceries,  etc.;  of  the  value  of  more 
than  $20,  was  insufficient  to  sustain  a  convic- 
tion of  burglary  in  the  second  degree  as  defined 
by  Rev.  Laws  1910,  i  2615,  in  that  it  did  not 
charge  a  taking  with  intent  to  deprive  the  own- 
er thereof  and  to  convert  to  defendants'  use. — 
Cox  v.  State,  186  P.  736. 

CANCELLATION  OF  INSTRUMENTS. 

See  Abatement  and  Revival,  <5=s>71;  Deeds,  <J=» 
70,  210,  211;  Dismissal  and  Nonsuit,  <8=19; 
Escrows,  4=»14;  Guardian  and  Ward,  <£=>61; 
Insurance,  <8=>229;  Judgment,  @=>243,  744; 
Mines  and  Minerals,  <©=>58;  Mortgages,  €=> 
25;  Pleading,  <&=>138. 

II.  PROCEEDINGS  AND  RELIEF. 

<g=>60  (Wash.)  Where  a  judgment  in  an  ac- 
tion to  rescind  mutual  conveyances  of  real  and 
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personal  property  imposed  upon  the  parties  a 
reciprocal  and  concurrent  obligation  of  recon- 
veyance within  a  specified  time,  in  the  alterna- 
tive, however,  in  part  as  to  the  defendants,  car- 
rying the  possibility  of  a  future  money  judg- 
ment against  them,  failure  of  the  plaintiffs  to 
comply  by  tendering  a  conveyance  relieved  the 
defendant  from  complying  therewith. — Gordon 
t.  Hfllman,  186  P.  651. 

CARRIERS. 

See  Bills  and  Notes,  <g=»86;  Commerce;  Con- 
stitutional Law,  <&=>64;  Inspection,  <8=»1; 
Limitation  of  Actions,  4=>28,  54. 

X  CONTROL  AND  REGULATION  OF 
COMMON  CARRIERS. 

(A)  In  General. 

<g=»20(10)  (Okl.)  Complaint  against  railroad 
alleging  its  violation  of  a  rule  of  Corporation 
Commission  as  to  demurrage  on  private  cars, 
in  absence  of  any  dispute  as  to  facts  held  suffi- 
cient to  confer  jurisdiction  upon  Corporation 
Commission  to  order  that  railroad  was  in  vio- 
lation of  its  order  and  to  impose  a  fine  to  be 
remitted  on  its  refund  to  complainant  of  that 
part  of  demurrage  not  legally  collectible. — Chi- 
cago, R.  I.  &  P.  Ry.  Co.  v.  State,  186  P.  234. 

(B)  Interstate  and  International  Trans- 
portation. 

<S=»35  (Wash.)  A  carrier  in  interstate  com- 
merce can  enter  into  no  contract  of  transpor- 
tation for  which  there  is  not  express  authority 
in  its  filed  and  published  tariffs.— Pacific  Fruit 
&  Produce  Co.  v.  Northern  Pac.  Ry.  Co.,  186 
P.  852. 

II.  CARRIAGE  OF  GOODS. 

(A)  Delivery  to  Carrier. 

<f=>40  (Wash.)  While  railroad  companies  are 
bound  to  furnish  suitable  cars  for  their  usual 
and  ordinary  traffic,  they  are  not  liable  to  fur- 
nish such  cars  in  times  of  car  shortage,  occa- 
sioned by  unprecedented  and  unforeseen  de- 
mand for  such  cars,  by  abnormal  prolonged  de- 
tentions on  connecting  lines,  or  other  extraor- 
dinary causes  and  circumstances  which  could 
not  have  been  foreseen  and  against  which  it 
waB  in  reason  impossible  to  provide. — Pacific 
Fruit  &  Produce  Co.  v.  Northern  Pac.  Ry.  Co., 
186  P.  852. 

(C)  Custody  and  Control  of  Goods. 

e=>70  (Kan.)  Under  a  shipment  of  a  car  of 
corn  consigned  by  seller  to  himself,  "notify  the 
purchaser,"  the  bill  of  lading  having  attached 
thereto  a  customer's  draft  drawn  by  the  seller 
on  the  purchaser  and  sent  to  a  bank  for  col- 
lection, the  title  does  not  pass  until  the  draft 
is  paid  and  the  bill  of  lading  surrendered,  in 
the  absence  of  evidence  to  overcome  the  pre- 
sumption of  such  intention ;  the  terms  "ship- 
per's orders''  meaning  that  title  remains  in 
shipper  until  delivery  is  ordered.— Bennett  v. 
Dickinson,  186  'P.  1005. 

It  is  a  common  practice,  where  a  bill  of  lad- 
ing provides  for  delivery  to  the  consignor's  or- 
der and  has  gone  forward  attached  to  a  draft 
on  the  person  by  whom  payment  is  to  be  made, 
to  give  directions  that  such  persons  be  notified 
on  the  arrival  of  the  goods  that  he  may  pay  the 
draft  and  procure  them ;  the  word  "notify" 
showing  that  the  person  named  is  not  intended 
as  consignee. — Id. 

<£=a76  (Kan.)  Where  plaintiff  contracted  to 
purchase  a  carload  of  corn  through  a  shipper 
at  Clayton,  Kan.,  "basis  track  Clayton  buyer's 
routing,"  the  shipper  in  a  letter  of  continuation 
being  directed  to  bill  the  car  "via  Colby  and 
draw  on  us  in  the  usual  manner  with  papers 
attached,"  the  shipper  procuring  a  "shipper's 
order  notify"  bill  of  lading  with  customer's  draft 
attached  drawn  on  purchaser,  and  corn  was 


damaged  in  .transit,  tiCe  not  having  passed  to 
the  purchaser  until  payment  of  draft,  he  could 
not  maintain  an  action  for  damages  occurring 
in  transit.— Bennett  v.  Dickinson,  186  P.  1005. 

In  an  action  against  a  carrier  for  damages  to 
corn  shipped  with  "shipper's  order  notify"  bill 
of  lading  and  draft  attached,  evidence  held  in- 
sufficient to  overcome  the  presumption  that  the 
consignor  intended  to  reserve  title  in  himself. 
—Id. 

(B)  Delay  In  Transportation  or  Delivery. 

<S=>I00(1)  (Okl.)  In  proceeding  before  Cor- 

{>oration  Commission  for  railroad's  alleged  vio- 
ation  of  commission's  order,  relating  to  de- 
murrage on  cars  held  for  consignors  or  con- 
signees for  loading  and  unloading,  forwarding 
directions,  etc.,  including  private  cars  placed 
by  carrier  for  loading  or  unloading,  held,  on 
the  evidence,  that  privately  owned  oil  tank 
cars  are  not  subject  to  demurrage  under  such 
rule  until  they  are  so  placed  by  carrier  that 
they  can  be  loaded  or  unloaded  at  racks  erect- 
ed for  that  purpose  upon  and  along  shipper's 
industrial  side  track.— Chicago,  R.  L  &  P.  Ry. 
Co.  v.  State,  1S6  P.  234. 

tF)  Loss  of  or  Injury  to  Good*. 

<S=»1 17  (Wash.)  It  is  the  carrier's  duty  to  fur- 
nish suitable  equipment,  and  if  freight  be  dam- 
aged in  consequence  of  its  failure  m  this  par- 
ticular, it  is  liable  to  the  shipper  therefor. — Pa- 
cific Fruit  &  'Produce  Co.  v.  Northern  Pac. 
Ry.  Co.,  186  P.  852. 

Where  filed  and  published  tariff  of  interstate 
carrier  gave  a  shipper  of  fruit  the  option  of 
shipping  the  same  at  his  own  risk  of  freezing,  or 
at  carrier's  risk  under  an  increased  rate,  the  car- 
rier, not  having  a  refrigerator  car,  on  account  of 
an  unaccountable  shortage,  held  not  required  to 
make  a  shipment  in  an  ordinary  box  car  at  its 
own  risk,  notwithstanding  a  clause  in  a  supple- 
ment to  the  tariff  defining  "perishable  freight" 
to  include  "any  article  requiring  protection  from 
cold,  either  bv  use  of  refrigerator  or  other  in- 
sulated car,  by  artificial  heat,  or  by  both,"  etc. 
— Id. 

(H)  Limitation  of  Liability. 

^c»l47  (Wash.)  Where  tariff  of  carrier  provid- 
ed for  two  kinds  of  service  in  the  shipment  of 
perishables,  under  which  the  shipper  could  as- 
sume responsibility  for  damages  occasioned  by 
frost,  or,  by  paying  an  increased  rate,  could  re- 
quire the  carrier  to  assume  the  responsibility, 
it  was  primarily  the  duty  of  the  carrier  to  ac- 
cept the  shipment  under  its  ordinary  common- 
law  liability  expressed  in  the  second  option, 
when  such  service  was  requested  by  the  shipper. 
— Pacific  Fruit  &  Produce  Co.  v.  Northern  Pac 
Ry.  Co.,  186  P.  852. 

(J)  Charge*  and  Liens. 

®=>  1 89  (Wash.)  In  the  absence  of  tariff  pro- 
vision, a  carrier  was  entitled  to  reasonable 
value  of  services  rendered,  which  was  the 
through  rate  on  loads  shipped  to  concentration 
point  and  reshipped  in  double-deck  cars,  plus 
the  local  rate  on  cars  abandoned  at  concentra- 
tion point.— Chicago.  M.  &  St  P.  Ry.  Co.  v. 
Frve  &  Co.,  186  P.  668. 

Where  plaintiff  carrier  had  no  terminal  facil- 
ities for  delivery  of  stock  in  Seattle,  which  it 
had  undertaken  to  make,  and  the  defendant 
shipper  advised  his  readiness  to  accept  delivery 
at  any  point  in  Seattle  where  delivery  could  be 
made,  and  carrier  elected  to  deliver  at  defend- 
ant's yards,  it  being  less  expensive,  the  carrier 
is  not  entitled  to  recover  switching  charges 
in  addition  to  through  rate.— Id. 

1 92  (Wash.)  Where  a  railroad  company 
agreed  to  ship  hogs  in  single-deck  cars  to  con- 
centration point,  to  be  there  reshipped  in  dou- 
ble-deck cars,  without  rebilling,  each  two 
double -deck  cars  carrying  with  them  waybills 
for  three  single-deck  cars,  the  railroad  com- 
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pany  wag  not  entitled  to  the  full  through  rate 
on  single-deck  cars  abandoned  at  concentration 
point  because  there  were  more  than  three  to 
each  two  double-deck  cars  used,  but  on  the  ex- 
cess of  such  single-deck  cars  was  entitled  only 
to  local  rate  to  concentration  points. — Chicago, 
M.  &  St  P.  Ry.  Co.  t.  Frye  &  Co.,  186  P. 
668.  ^ 

IV.  CARRIAGE  OF  PASSENGERS. 
(F)  Ejection  of  Paaaena;era  and  Intruders. 

<8=>38l(4)  (Okl.)  Evidence,  in  an  action  for 
being  evicted  from  defendant's  passenger  train 
after  the  conductor  had  refused  to  accept  a 
live  stock  contract  authorizing  plaintiff  to  ride 
on  a  freight  train  within  such  points  for  the 
purpose  of  accompanying  a  carload  shipment 
of  sheep  as  a  caretaker,  who  after  buying  his 
fare  to  a  junction  presented  the  same  ticket, 
and  who  on  refusal  to  pay  other  fare  was 
evicted  without  force  or  violence,  who  after 
waiting  an  hour  secured  train  for  destination, 
held  insufficient  to  sustain  a  verdict  for  plain- 
tiff for  $100.-Chicago,  R.  I.  &  P.  Ry.  Co.  v. 
Montagus,  186  P.  216. 

CAR  SHORTAGE. 

See  Carriers,  <*=>40. 

CERTIFICATE. 

See  Taxation,  «=>77,  98,  347. 

CERTIORARI. 

I.  NATURE  AND  GROUNDS. 

«=>5<2)  (Wash.)  Writ  of  review  will  not  issue 
at  the  instance  of  a  city  and  its  contractor  for 
a  street  improvement  to  review  judgment  for 
plaintiffs  in  suit  by  protesting  property  owners 
,to  enjoin  prosecution  of  the  work,  any  delay  in- 
cident to  procedure  by  appeal  not  depriving  re- 
lators of  any  substantial  right,  but  merely 
causing  inconvenience. — State  v.  Superior  Court 
of  Washington  in  and  for  King  County,  186 
P.  851. 

€=>29  (CaLApp.)  Where  an  accusation  under 
Pen.  Code,  §f  758,  759,  relating  to  the  removal 
of  officers  for  willful  or  corrupt  misconduct  in 
office,  showed  an  evident  attempt  to  state  the 
essential  facts  of  a  crime  committed  by  the  of- 
ficer in  connection  with  the  discharge  of  the 
duties  of  his  office,  it  must  be  held  sufficient 
on  certiorari,  where  it  is  claimed  that  the  judg- 
ment of  removal  is  void  on  its  face.— Reid  v. 
Superior  Court  in  and  for  Trinity  County,  186 
P.  634. 

II.  PROCEEDINGS  AND  DETER- 
MINATION. 

<=»4I  (CaLApp.)  An  officer  who  did  not  at- 
tack a  judgment  removing  bim  from  office  for 
nine  months  after  the  rendition  thereof,  during 
which  time  his  term  of  office  expired,  -was 
guilty  of  laches,  and  cannot  have  the  judgment 
reviewed  by  certiorari,  in  the  absence  of  a 
showing  of  a  sufficient  excuse  for  the  delay.— 
Reid  v.  Superior  Court  in  and  for  Trinity  Coun- 
ty, 186  P.  634. 

C=>60  (Cal.App.)  A  judgment,  removing  a 
county  officer  from  office,  cannot  be  reviewed 
on  certiorari  after  the  officer's  term  would  have 
expired;  the  question  then  being  merely  moot 
and  academic— Reid  v.  Superior  Court  in  and 
for  Trinity  County,  186  P.  634. 
<S=»64(1)  (CaLApp.)  An  omission  in  an  accusa- 
tion against  a  district  attorney  under  Pen. 
Code,  58  758,  759,  of  the  fact  that  the  accused 
was  district  attorney  at  the  time  of  the  alleged 
wrongful  conduct,  was  entirely  cured  by  an  ad- 
mission of  accused's  counsel,  in  his  objection 
to  the  sufficiency  of  the  accusation,  to  the  effect 
that  accused  was  district  attorney  at  such 
time. — Reid  v.  Superior  Court  in  and  for  Trin- 
ity County,  186  P.  634. 


«=>69  (CaLApp.)  Const,  art.  6,  J  4%,  provid- 
ing that  a  judgment  should  not  be  reversed  in 
the  absence  of  a  miscarriage  of  justice,  ap- 
plies to  an  application  for  a  writ  of  certiorari 
after  trial  of  a  case,— Reid  v.  Superior  Court  in 
and  for  Trinity  County,  186  P.  634. 

CESSION. 

See  United  States,  «=»3. 

CHARITIES. 

See  Wills,  «=»13,  858. 

I.  CREATION,  EXISTENCE,  AND  VA- 
X.IDITY. 

&=3 1 6  (Cal.)  A  bequest  of  money  direct  to  the 
pastor  of  a  certain  Roman  Catholic  church  for 
masses  for  the  repose  of  the  soul  of  a  certain 
person  does  not  create  a  trust,  as  under  the  rule 
of  the  church  the  money  goes  direct  to  the  pas- 
tor, but  where  a  bequest  is  left  to  an  archbishop, 
with  a  request  that  masses  be  said  in  particu- 
lar churches  within  his  jurisdiction,  the  obliga- 
tion of  the  archbishop,  assuming  that  testator 
intends  one,  is  one  as  to  the  disposition  and 
use  of  the  money,  and  there  is  a  precatory  trust 
—In  re  Hamilton's  Estate,  186  P.  587. 

A  will,  giving  the  residue  of  testator's  estate 
to  "W.,  Archbishop  of  Dublin,  Ireland,  and  I 
request  that  masses  be  offered  for  the  repose  of 
my  soul,"  in  certain  named  churches  in  Dublin, 
held  to  create  a  precatory  trust— Id. 
<®=>2 1  (4)  (Or.)  Any  ambiguity  as  to  beneficiary 
of  bequest  in  trust  to  use  the  income  for  benefit 
of  the  library  of  the  Commercial  Association  of 
Pendleton,  of  the  City  of  Pendleton,  Or.,  is  la- 
tent—Hartman  v.  City  of  Pendleton,  186  P.  572. 

II.  CONSTRUCTION,  ADMINISTRA- 
TION, AND  ENFORCEMENT. 

<g=>32  (Cal.)  On  the  issue  as  to  whether  be- 
quests to  pastors  of  the  Roman  Catholic  Church- 
es for  masses  are  charitable  bequests,  testimony 
as  to  the  character  and  objects  of  the  ceremoni- 
al according  to  the  doctrine  of  the  church,  and 
as  to  the  rule  of  the  church  as  to  money  paid 
for  masses,  is  competent. — In  re  Hamilton's  Es- 
tate, 186  P.  587. 

<S=>32  (Or.)  Under  the  rule  that,  where  the  lan- 
guage of  a  will  is  clear  and  of  well-defined  force 
and  meaning,  extrinsic  evidence  of  intent  is  in- 
admissible to  explain,  enlarge,  or  contradict 
such  language,  the  bequest  being  in  terms  for 
the  library  of  the  Commercial  Association  of 
Pendleton,  of  the  City  of  Pendleton,  if  when  the 
will  was  executed  there  existed  an  organization 
known  by  that  name,  and  it  owned  a  library,  it 
may  not  be  shown  that  the  Pendleton  Public  Li- 
brary was  intended  to  be  the  beneficiary.— Hart- 
man  v.  City  of  Pendleton,  186  P.  572. 

Evidence  held  to  show  that  at  the  time  of 
making  of  a  will  making  a  bequest  in  trust  for 
the  benefit  of  the  library  of  the  Commercial  As- 
sociation of  Pendleton  such  association  owned  a 
library,  so  that  there  was  no  latent  ambiguity  as 
to  the  beneficiary. — Id. 

<£=>35  (Kan.)  Where  the  entire  annual  income 
of  a  residuary  estate  is  devised  in  perpetuity  to 
a  city  for  a  public  purpose,  the  legal  effect  of 
such  a  devise  operates  as  a  grant  to  the  city 
of  the  entire  estate,  with  limitation  only  as  to 
its  use.— Schnaek  v.  City  of  Lamed,  186  P. 
1012. 

©=35  (Or.)  A  bequest  to  trustees  of  money  to 
be  invested  by  them  and  the  income  "to  be  used 
by  them  for  the  benefit  of  the  library"  of  a  cer- 
tain association  does  not  require  them  to  pay 
the  income  to  the  association,  but  they  may  se- 
lect and  purchase  the  books  or  supplies. — Hart- 
man  v.  City  of  Pendleton,  180  P.  572. 
€=>48(1)  (Or.)  Under  bequest  to  trustees  of 
money  to  be  invested  by  them  "and  the  annual 
income  *  *  *  to  be  used  by  them"  for  the 
benefit  of  a  certain  library,  it  is  their  duty  to 
apply  the  income  annually,  and  not  accumulate 
it— Hartman  v.  City  of  Pendleton,  186  P.  572. 
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4=>50  (Or.)  A  testamentary  trustee  of  a  fund 
for  the  benefit  of  a  library,  having  with  two 
claimants  thereof  refused  to  pay  the  income  to 
the  one  entitled,  but  accumulated,  not  acting  in 
bad  faith,  but  on  his  honest  conviction,  should 
not  be  charged  with  the  costs  of  the  suit  to  de- 
termine right ;  it  being  a  case  which  could  not 
be  decided  .at  first  blush,  but  only  with  the  most 
careful  deliberation.— Hartman  v.  City  of  Pen- 
dleton, 186  P.  572. 

CHATTEL  MORTGAGES. 

See  Attachment,  €=»11;  Bankruptcy,  €=>18, 
151,  152,  161,  184;  Constitutional  Law,  «=> 
149,  190;  Frauds,  Statute  of,  «=»90;  Injunc- 
tion, <8=>235. 

I.  REQUISITES  AND  VALIDITY. 

(A)  Nature  and  Essentials  of  Transfer*  of 
Chattels  as  Security. 

€=21  (Cal.App.)  A  chattel  mortgage  may  be 
given  to  secure  an  unliquidated  debt,  but  an 
"unliquidated  debt"  in  such  case  is  a  debt 
which,  while  not  actually  existing  when  the 
contract  of  hypothecation  is  made,  is  from  the 
nature  of  the  contract  and  the  whole  subject- 
matter  thereof  inherently  incapable  of  com- 
ing into  existence,  or  a  debt  the  exact  amount 
of  which  cannot  be  known  at  the  time  the 
mortgage  is  given.— Hayashi  v.  Pacific  Fruit 
Exchange,  186  P.  174. 

€=>22  (CalApp.)  A  chattel  mortgage  may  be 
given  to  secure  future  advances,  the  amount 
of  which  may  not  be  ascertainable  until  pro- 
ceedings in  foreclosure  are  ripe,  or  to  secure 
indorsements  made  and  to  be  made,  or  to  se- 
cure payment  for  merchandise  not  exceeding  a 
specified  amount,  to  be  delivered  at  different 
intervals  of  time  in  the  future. — Hayashi  v. 
Pacific  Fruit  Exchange,  180  P.  174. 
<S=>23  (Cal.App.)  A  chattel  mortgage  may  not 
be  given  to  secure  damages  that  may  arise 
from  a  breach  of  contract.— Hayashi  v.  Pacific 
Fruit  Exchange,  18B  P.  174. 
<8=»34  (Or.)  An  instrument  in  form  of  bill  of 
sale,  providing  that  upon  compliance  with  cer- 
tain conditions  by  seller  the  sale  should  be- 
come null  and  void,  held,  in  substance,  a  chat- 
tel mortgage.— First  •  Nat.  Bank  v.  Wegener, 
186  P.  41. 

IX.  FILING,  RECORDING,  AND  REG- 
ISTRATION. 

(A)  Original. 

<S=»84  (Or.)  A  chattel  mortgage  is  valid  as  be- 
tween the  parties,  though  not  of  record. — First 
Nat  Bank  v.  Wegener,  186  P.  41. 

(B)  Renewal. 

<g=»95  (Colo.)  The  saving  clause  of  Laws  1917, 
p.  126,  repealing  Rev.  St.  1908,  i  515,  as  weU 
as  the  rest  of  the  Chattel  Mortgage  Act,  mere- 
ly preserves  the  validity  of  existing  mortga- 
ges, and  neither  expressly  nor  by  implication 
preserves  the  duty  of  the  mortgagee  to  file 
sworn  statements  "annually"  as  provided  in 
section  515.— Cobb  v.  International  State  Bank, 
186  P.  52a 

An  amendatory  act,  altering  the  period  within 
which  a  chattel  mortgage  must  be  refiled  or 
renewed,  is  applicable  to  existing  mortgages. 
—Id. 

Where  under  Rev.  St.  1908,  (  515,  plaintiff 
mortgagee  was  not  required  to  file  any  sworn 
statement  as  to  amount  unpaid  until  in  1918, 
and  in  1917  Laws  1917,  p.  127  {  7,  went  into 
effect,  superseding  section  515,  plaintiff  was 
not  in  default  when  section  7  went  into  effect, 
and  no  penalty  had  been  incurred  within  Kev. 
St.  1908,  §  G298,  as  to  repeal  not  extinguishing 
penalty  "which  shall  have  been  incurred  under 
such  statute,"  so  that  section  0298  did  not  have 
the  effect  of  preserving  plaintiff's  duty,  under 
Rev.  St.  1908,  §  515,  to  file  annual  statement. 
—Id, 


m.  CONSTRUCTION  AND  OPERA- 
TION. 

'  (B)  Parties  ana  Debts  or  Liabilities 

SCAB  4&o 

<8=>l  12  (CalApp.)  Provisions  that  mortgagee 
should  have  right  to  market  mortgaged  crops 
and  receive  therefor  commissions,  and  that  the 
mortgagor  should  purchase  supplies  from  the 
mortgagee,  etc.,  held-  incorporated  into  the  in- 
strument only  for  the  purpose  of  protecting 
and  preserving  the  security  for  payment  of  the 
note,  and  separable  from  the  mortgage  con- 
tract proper,  so  that,  upon  payment  of  the 
note  which  the  mortgage  was  given  to  secure, 
the  mortgage  was  discharged,  and  would  not 
continue  in  existence  as  security  for  the  per- 
formance of  the  marketing  contract. — Hayashi 
v.  Pacific  Fruit  Exchange,  186  P.  174. 

(D)  Men  and  Priority. 

«=>I50(1)  (Okl.)  After  the  due  filing  of  a  chat- 
tel mortgage,  third  parties  are  charged  with  no- 
tice of  its  contents  to  the  same  extent  as  if 
they  had  actual  notice,  and  with  notice  of  ev- 
erything in  instrument  connected  with  descrip- 
tion of  mortgaged  property  which  suggests  in- 
quiry as  to  identity  of  property  intended  to  be 
mortgaged  which,  if  pursued,  would  lead  to  an 
identification  thereof.— First  Nat.  Bank  v.  At- 
chison, T.  &  S.  F.  Ry.  Co.,  186  P.  1086. 
«=>I56  (Colo.)  After  mortgagee  rightfully 
took  possession  it  was  not  necessary  for  him  to 
file  such  statement  as  is  required  to  preserve 
the  validity  of  an  existing  mortgage,  or  such 
statement  as  may  be  necessary  to  secure  re- 
newal of  an  expiring  mortgage.— Cobb  v.  In- 
ternational State  Bank,  186  P.  529. 

IV.  RIGHTS  AND  LIABILITIES  OP 
PARTIES. 

®=>I59  (Or.)  Under  a  chattel  mortgage  the 
right  of  possession  remains  in  mortgagor  until 
there  is  a  breach  of  the  conditions  after  which 
the  mortgagee  has  the  qualified  title  giving  him 
possession.— First  Nat.  Bank  v.  Wegener,  186 
P.  41. 

V.  RIGHTS  AND  REMEDIES  OF 
CREDITORS. 

<8=»I90(1)  (Idaho)  Where  a  chattel  mortgagor 
is  permitted  to  retain  possession  of  a  stock 
of  goods  and  dispose  of  it  in  the  ordinary  course 
of  trade  without  applying  the  proceeds  to  the 
payment  of  the  mortgage  debt,  the  mortgage  is 
void  as  to  attaching  creditors.— Kettenbach  v. 
Walker,  186  'P.  912. 

<©=>  1 98  (Idaho)  Where  mortgage  is  void  as  to 
attaching  creditors  because- mortgagor  is  permit- 
ted to  retain  possession  of  and  dispose  of  mort- 
gaged stock  of  goods  without  applying  the  pro- 
ceeds to  pay  mortgage  debt,  if  mortgagee  takes 
possession  with  mortgagor's  consent  before 
rights  of  creditors  attach,  and  the  mortgage  is 
valid  between  the  parties,  such  possession  is 
valid  and  the  property  may  be  sold  under  the 
mortgage  including  after-acquired  property  cov- 
ered thereby.— Kettenbach  v.  Walker,  186  P. 
912. 

'   VII.  REMOVAL  OR  TRANSFER  OP 
PROPERTY  RY  MORTGAGOR. 
(A)  Rights  and  Liabilities  of  Parties. 

<g=3229(3)  (CalApp.)  In  mortgagee's  action 
for  purchase  price  of  mortgaged  crop  sold  by 
the  mortgagor  to  defendant,  evidence  held  to 
support  finding  that  sale  was  made  by  mort- 
gagor for  mortgagee's  account— Cower  v. 
Bertrand,  186  P.  172. 

IX.  FORECLOSURE. 

€=>290  (Or.)  In  foreclosing  chattel  mortgage 
no  attorneys'  fees  should  have  been  allowed, 
where  there  was  no  provision  for  payment 
thereof  in  either  note  or  mortgage. — First  Nat 
Bank  v.  Wegener,  186  P.  41. 
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CHECKS. 

See  Accord  and  Satisfaction,  <3=12;  Compro- 
mise and  Settlement,  «=>5. 

CHILDREN. 

See  Infanta. 

C.  I.  F. 

See  Sales,  «=»418. 

CIRCUMSTANTIAL  EVIDENCE. 

See  Master  and  Servant,  <8=405. 

CITIES. 

See  Municipal  Corporations. 

CITIZENS. 

See  Indiana,  <8=31. 

CLERKS  OF  COURTS. 

See  Bail,  «J=»60. 

CLUBS. 

See  Indictment  and  Information,  <8=>124;  In- 
toxicating Liquors,  «=236. 

COLLATERAL  ATTACK. 

See  Municipal  Corporations,  <8=>365. 

COMMERCE. 

XX.  SUBJECTS  OF  REGULATION. 

6=>28  (Kan.)  Where  a  physician  in  Greens- 
burg;,  Kan.,  sent  a  telegram  to  Hutchinson, 
Kan.,  to  plaintiff  requesting  him  to  have  an 
ambulance  meet  a  train,  and  the  message  was 
sent  through  Hutchinson  to  Kansas  City,  Mo., 
and  relayed  back  to  Hutchinson,  but  not  deliv- 
ered to  plaintiff  until  next  day,  although  re- 
ceived 20  minutes  after  it  was  sent,  the  tout- 
ing being  usual  and  customary,  the  transmis- 
sion of  the  message  was  an  interstate  trans- 
action within  Act  Cong.  June  18,  1910,  and 
within  a  rule  of  the  company  limiting  its  liabil- 
ity as  to  interstate  messages  to  amount  receiv- 
ed.— Klippel  v.  Western  Union  Telegraph  Co., 
186  P.  993. 

€=»34  (Wash.)  The  Interstate  Commerce  Law 
(U.  S.  Comp.  St  $  8563  et  seq.),  requiring  the 
carrier  to  collect  and  the  shipper  to  pay  the  tar- 
iff rates,  and  forbidding  discrimination,  does 
not  prevent  the  operation  of  a  state  statute  of 
limitations  in  action  to  collect  for  an  under- 
charge on  the  ground  that  it  would  uullify  the 
intent  of  the  federal  law  and  permit  its  purpose 
to  be  set  at  naught— Chicago,  M.  &  St.  P.  Ky. 
Co.  v.  Frye  &  Co.,  186  P.  068. 


m. 


MEANS  AND  METHODS  OF 
REGULATION. 


<S=>50  (Or.)  To  detect  and  prevent  stealing  of 
live  stock,  the  Legislature  may  enact  a  law 
for  the  inspection  of  bides  as  a  condition  of 
their  shipment  within  or  without  the  state  by 
a  common  carrier.— State  v.  Hines,  186  P.  420. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes.  * 

COMMISSIONERS. 

See  Public  Service  Commissions. 

COMMON  COUNTS. 

See  Pleading,  «=>48. 


COMMON  LAW. 

See  Abatement  and  Revival,  <8=>48;  Adoption, 
«=>1;  Criminal  Law,  *=»10;  Master  and 
Servant,  «=»348. 

COMMUNITY  PROPERTY. 

See  Husband  and  Wife,  <g=249-276. 

COMPOUNDING  FELONY. 

See  Accord  and  Satisfaction;  Trial,  ®=»115, 
133;  Wills,  <9=»740. 

COMPROMISE  AND  SETTLEMENT. 

<3=>3  (Wash.)  One  who  has  been  defrauded 
may  .compromise  and  settle  his  right  of  action 
for  the  fraud.— No rmile  v.  Denison,  186  P.  305. 
®=5(2)  (Colo.)  Acceptance  by  plaintiff  of 
checks  having  memorandum,  "Your  indorsement 
is  receipt  in  full  for  salary  in  full  to,"  giving 
the  respective  dates,  was  an  accord  and  sat- 
isfaction; the  account  being  in  dispute  and 
unliquidated. — Winter  Cigar  Co.  v.  Berman, 
186  P.  285. 

CONDEMNATION. 

See  Eminent  Domain. 

CONDITIONAL  SALES. 

See  Sales,  <g=»467. 

CONDITIONS. 

See  United  States,  <8=»3. 

CONFLICT  OF  LAWS. 

See  Bastards,  <S=>10,  96. 

CONSCRIPTION. 

See  Attorney  and  Client,  «=>38. 

CONSIDERATION. 

See  Taxation,  <S=»879,  893;  Vendor  and  Pur- 
chaser, <g=>18. 

CONSPIRACY. 

See  Criminal  Law,  €=423,  427,  1036,  1044. 

CONSTITUTIONAL  LAW. 

See  Courts,  «=>222;  Statutes,  <g=>l-125. 
For  validity  of  statutes  relating  to  particular 
subjects,  see  also  the  various  specific  topics. 

II.  CONSTRUCTION,  OPERATION, 
AND  ENFORCEMENT  OF  CON- 
STITUTIONAL PROVISIONS. 

<@=»33  (Cal.App.)  Const,  art.  20,  $  15,  provid- 
ing that  mechanics,  materialmen,  artisans,  and 
laborers  shall  have  a  lien  for  value  of  labor 
done  or  material  furnished,  is  not  paramount 
to  the  statute  prescribing  time  within  which 
clairi  must  be  filed,  since  the  constitutional 
provision  is  not  self-executing  and  is  inopera- 
tive except  as  supplemented  by  legislation.— 
Ferger  v.  Gearhart.  186  P.  376. 
<S=»42  (Or.)  It  cannot  be  contended  that  the 
portion  of  L.  O.  L.  8  4568,  as  amended  by  Laws 
1917,  p.  154,  8  2,  which  reads,  "and  if  in  his 
opinion  the  organization  of  such  bank  is  justi- 
fied," confers  upon  the  superintendent  of  banks 
an  arbitrary  power  and  that  the  same  is  un- 
constitutional, unless  the  person  complaining 
has  strictly  complied  with  the  provisions  of  such 
section.— Mulkcy  v.  Bennett.  186  P.  1115. 
<6=>46(3)  (Or.)  The  constitutionality  of  an  act 
may  be  tested  in  an  original  mandamus  pro- 
ceeding.—State  v.  Hines,  186  P.  420. 
<g=48  (Cal.App.)  If  a  city  charter  is  Bubject 
to  two  constructions,  one  which  would  make 
it  valid,  and  one  which  would  render  it  un- 
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constitutional,  the  former  should  be  adopted.— 
Comstock  v.  Davis,  186  P.  380. 

HI.  DISTRIBUTION  OF  GOVERN- 
MENTAL POWERS  AND 
FUNCTIONS. 

(A)  Legislative   Powers   and  Delegation 

Thereof. 

«=64  (Kan.)  Laws  1917,  c.  2C5,  as  amended  by 
Laws  1919,  c.  246,  providing  for  the  improve- 
ment of  county  roads,  does  not  delegate  legisla- 
tive power  to  petitioners  for  an  improved  road. 
—State  v.  Raub,  186  P.  989. 
«=>64  (Or.)  Laws  1919,  p.  732,  §.3,  making  it 
unlawful  to  transport  hides  by  common  carrier 
without  inspection  and  suspending  the  operation 
of  the  law  in  Multnomah  county  so  long  as  a 
state  brand  and  live  stock  inspector  appointed 
by  the  Governor  under  Laws  1915,  p.  43,  8  16, 
providing  for  such  appointment  upon  request 
of  the  Cattle  and  Horse  Raisers'  Association, 
is  maintained  therein,  is  unconstitutional  as  a 
delegation  of  legislative  power  to  such  asso 
dation,  in  view  of  Const,  art.  4,  f  1,  prohibit- 
ing delegation  of  legislative  authority,  and 
article  1,  $  21,  prohibiting  laws  taking  effect 
upon  any  authority  except  as  provided  by  the 
Constitution.— State  v.  Hines,  186  P.  420. 

(B)  Judicial  Powers  and  Functions. 

€=70(1)  (Utah)  If  more  stringent  regulations 
are  required  for  use  of  motor  vehicles  on  the 
streets,  it  is  the  duty  of  the  Legislature,  and 
not  the  courts,  to  provide  the  remedy  and  to  im- 
pose the  required  regulations. — Richards  v. 
Palace  Laundry  Co.,  186  P.  439. 

TO.  OBLIGATION    OF  CONTRACTS. 
(A)  Powers  of  States  la  General. 

<8=>II6  (Okl.)  Where  defendants  in  error  ob- 
tained an  oil  and  gas  lease  on  land  containing 
a  surrender  clause  prior  to  the  rendition  of  the 
opinion  in  Brown  v.  Wilson,  58  Okl.  392,  160 
Pac.  94,  L.  R.  A.  1917B,  1184,  which  held  that 
a  "surrender  clause"  oil  and  gas  lease  is  a  nu- 
dum pactum,  and  conveys  no  rights  either  to 
the  lessor  or  lessee,  enforceable  as  against  the 
other,  other  than  the  right  to  drill  a  well  within 
the  primary  period  of  such  lease,  a  decision  as 
to  their  rights  applying  the  rule  announced 
in  Rich  v.  Doneghey,  177  Pac.  86,  3  A.  L.  R. 
352,  which  case  overruled  the  former  case,  did 
not  impair  any  of  their  contract  rights  in  vio- 
lation of  Const.  U.  S.  art.  1,  1  10— McCray  v. 
Miller,  186  P.  1089. 

An  impairment  of  the  obligation  of  a  contract 
within  Const.  U.  S.  art.  1,  §  10,  must  be  the 
subsequent  legislation,  and  no  mere  change  in 
judicial  decision  will  amount  to  such  impair- 
ment.—Id. 

(B)  Contracts  ft  States  and  Munlclpall- 

»  ties. 

<S=»I2I(2)  (Wash.)  Where  a  school  district  au- 
thorized the  issuance  of  bonds  under  a  certain 
statute  and  received  a  bid  thereon,  there  were 
no  contractual  rights  whatever  in  favor  of  the 
school  district  until  the  bid  was  accepted,  and 
the  Legislature  prior  to  the  acceptance  of  the 
hid  could  enact  a  statute  taking  away  the  power 
of  the  school  district  to  issue  such  bonds  as 
were  authorized  without  impairing  the  obliga- 
tion of  contract.— State  v.  Clausen,  186  P.  310. 

(V)  Contracts  of  Individuals  and  Private 
Corporations. 

©=149  (Colo.)  Laws  1917,  p.  126  (repealing 
Rev.  St.  1908,  §  515),  when  construed  as  ap- 
plicable, so  far  as  preservation  of  validity  is 
concerned,  to  chattel  mortgages  existing  or 
recorded  at  the  time  of  its  enactment,  as  well 
as  those  executed  afterwards,  is  not  in  viola- 
tion of  Const,  art.  2.  §  11,  providing  that  no 
law  impairing  obligation  of  contracts  or  ret- 
rospective in  its  operation  shall  be  passed. — 
Cobb  v.  International  State  Bank,  18G  P.  529. 


VIH.  RETROSPECTIVE  AND  EX  POST 
FACTO  LAWS. 

«=>I90  (Colo.)  Laws  1917,  p.  126  (repealing 
Rev.  St.  1908,  |  515),  when  construed  as  ap- 
plicable, so  far  as  preservation  of  validity  is 
concerned,  to  chattel  mortgages  existing  or 
recorded  at  the  time  of  its  enactment,  as  well 
as  those  executed  afterwards,  is  not  in  viola- 
tion of  Const,  art.  2,  §  11,  providing  that  no 
law  impairing  obligation  of  contracts  or  retro- 
spective in  its  operation  shall  be  passed.— Cobb 
v.  International  State  Bank,  186  P.  529. 

IX.  PRIVILEGES  OR  IMMUNITIES, 
AND  CLASS  LEGISLATION. 

<&=>206(7)  (Kan.)  Laws  1893,  c.  187  (Gen.  St. 
1915,  jj§  5873-5879),  requiring  all  private  corpo- 
rations doing  business  in  the  state,  except  all 
steam  surface  railways  and  corporations  pro- 
ducing farm  products,  to  pay  their  employes 
wages  weekly,  including  individuals  and  partner- 
ships engaged  in  the  same  business  as  corpora- 
tions, in  so  far  as  providing  that  a  judgment 
for  wages  may  include  a  reasonable  attorney's 
fee  as  costs,  violates  Const.  U.  S.  Amend.  14, 
forbidding  any  state  to  make  or  enforce  any 
law  abridging  the  privileges  or  immunities  of 
citizens  of  the  United  States.— American  v.  Un- 
cle Sam  Oil  Co.,  186  P.  198. 

X.  EQUAL  PROTECTION  OF  LAWS. 

<&=2I5  (Cai.)  A  condition  subsequent  in  a  deed 
that  the  property  is  not  to  be  occupied  by  a  per- 
son not  of  Caucasian  birth  is  not  an  unlawful 
discrimination  within  Const.  U.  S.  Amend.  14: 
such  amendment  having  no  reference  to  action 
by  individuals.— Los  Angeles  Inv.  Co.  v.  Gary, 
186  P.  596. 

<S»240(1)  (Or.)  L.  O.  L.  |  4568.  as  amended 
by  Laws  1917,  p.  154,  5  2,  relating  to  the  is- 
suance of  charters  to  banks  and  the  powers  of 
the  superintendent  of  banks,  is  not  a  denial  of 
equal  protection  within  Const.  U.  S.  Amend.  14. 
— Mulkey  v.  Bennett,  186  P.  1115. 
<g=>24l  (Wash.)  A  city  ordinance,  regulating 
jitney  bus  permits,  but  not  applying  to  street 
cars,  taxicabs,  etc.,  is  not  invalid  because  class 
legislation—  State  v.  City  of  Spokane,  186  P. 

®=>243  (Kan.)  Laws  1893,  c.  187  (Gen.  St  1915, 
M  5S73-5S79),  requiring  all  private  corpora- 
tions doing  business  in  the  state,  except  all 
steam  surface  railways  and  corporations  pro- 
ducing farm  products,  to  pay  their  employes 
wages  weekly,  including  individuals  and  partner- 
ships engaged  in  the,  same  business  as  corpora- 
tions, in  so  far  as  providing  that  a  judgment 
for  wages  may  include  a  reasonable  attorney's 
fee  as  costs,  violates  Const.  U.  S.  Amend.  14, 
forbidding  any  state  to  enforce  any  law  deny- 
ing to  any  person  within  its  jurisdiction  equal 
protection  of  the  laws. — Anderson  v.  Uncle  Sam 
Oil  Co.,  186  P.  198. 

<g=>244  (Idaho)  As  under  Comp.  St.  1919,  { 
6781,  an  attaching  creditor  is  not  deprived  of 
a  vested  lien,  the  fact  that  no  notice  or  pro- 
ceeding against  him  is  therein  provided  does 
not  deprive  him  of  his  property  without  the 
equal  protection  of  the  laws,  and  hence  docs 
not  contravene  Const.  U.  S.  Amend.  14.— 
Greene  v.  Uice.  186  P.  249. 
€=>250  (Cal.App.)  In  view  of  the  nature  of  the 
offense  nf  rape  and  the  classification  of  Pen. 
Code,  $  201,  defining  it,  section  264,  denying  to 
a  party  charged  with  rape  on  a  female  under  16 
the  right  to  have  the  jury  determine  as  in  cas-s. 
es  where  the  female  is  over  16  and  under  18 
whether  imprisonment  shall  be  in  the  county 
jail  or  state  prison,  is  not  violative  of  Const. 
I'.  S.  Amend.  14,  8  1,  prohibiting  any  state 
from  making  or  enforcing  any  law  denying  to 
any  person  equal  protection  of  the  laws. — Ex 
parte  Todd,  18G  'P.  790. 
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XI.  DUE  PROCESS  OF  LAW. 

€=251  (Okl.)  Where  defendants  in  error  ob- 
tained an  oil  and  gas  lease  on  land  containing  a 
surrender  clause  prior  to  the  rendition  of  the 
opinion  in  Brown  v.  Wilson,  58  Okl.  392,  160 
Pac.  94,  L.  R.  A.  1917B,  1184,  which  held  that 
a  "surrender  clause"  oil  and  gas  lease  is  a  nu- 
dum pactum,  and  conveys  no  rights  either  to 
the  lessor  or  lessee,  enforceable  as  against  the 
other,  other  than  the  right  to  drill  a  well  within 
the  primary  period  of  such  lease,  a  decision  as 
to  their  rights  applying  the  rule  announced  in 
Rich  v.  Doneghey,  177  Pac.  86,  3  A.  L.  R.  352, 
which  case  overruled  the  former  case,  did  not 
deprive  them  of  any  property  rights  without  due 
process  of  law  in  violation  of  Const.  U.  S.  art. 
14,  g  1.— McCray  v.  Miller,  186  P.  1080. 
€=289  (Cal.)  Express  declaration  in  a  city 
council's  resolution  of  intention  to  improve 
streets  under  the  Improvement  Act  of  1911,  as 
required  by  section  4,  that  the  district  assessed 
was  the  district  to  be  benefited,  held  not  neces- 
sary in  order  that  there  might  be  due  process  of 
law,  not  being  necessary  for  compliance  with 
any  other  constitutional  requirement  or  provi- 
sion—Watkinson  v.  Vaughn,  1S6  P.  753. 
€=289  (Kan.)  Laws  1917,  c.  265,  as  amended 
by  Laws  1919,  c.  246,  providing  for  improve- 
ment of  county  roads,  is  not  objectionable  as 
not  constituting  due  process  of  law.— State  v. 
Raub.  186  P.  989. 

€=290(3)  (Cal.)  An  assessment  ordinance  for 
tunnel  construction  is  not  invalid  because  al- 
lowing interested  persons  only  20  days  for  filing 
protest  after  publication  of  notice  of  filing  of 
report  of  public  works  for,  although  to  consti- 
tute due  process  necessary  to  jurisdiction  such 
persons  must  have  notice  of  the  time  and  place 
of  the  hearing  for  a  reasonable  period  prior 
thereto,  it  cannot  be  said 'that  20  days  is  un- 
reasonable.— Larsen  v.  City  and  County  of  San 
Francisco,  186  P.  757. 

€=290(4)  (Okl.)  Section  728,  Comp.  Laws 
1909  (Rev.  Laws  1910,  §  644),  fixing  a  limita- 
tion of  60  days  after  the  passage  of  the  ordi- 
nance making  a  final  assessment  for  street  im- 
provement, etc.,  within  which  to  sue  to  set  aside 
the  assessment,  or  to  enjoin  the  improvement, 
etc.,  is  constitutional,  and  does  not  deprive  per- 
sons of  property  without  due  process  of  law. — 
City  of  Muskogee  v.  Burford,  186  P.  949. 
€=299  (Kan.)  LawB  1893,  c.  187  (Gen.  St.  1915, 
gjj  5873-5879),  requiring  all  private  corpora- 
tions doing  business  in  the  state,  except  all 
steam  surface  railways  and  corporations  pro- 
ducing farm  products,  to  pay  their  employe* 
wages  weekly,  including  individuals  and  partner- 
ships engaged  in  the  same  business  as  corpo- 
rations, in  so  far  as  providing  that  a  judgment 
for  wages  may  include  a  reasonable  attorney's 
fee  as  costs,  violates  Const.  U.  S.  Amend.  14, 
forbidding  any  state  to  deprive  any  person  of 
property  without  due  process  of  law. — Anderson 
v.  Uncle  Sam  Oa  Co.,  186  P.  198. 
€=300  (Idaho)  As  under  Comp.  St.  1910,  8 
6781,  an  attaching  creditor  is  not  deprived  of 
a  vested  lien,  the  fact  that  no  notice  or  pro- 
ceeding against  him  is  therein  provided  does 
not  deprive  him  of  his  property  without  due 
process  of  law  in  violation  of  Const.  U.  S. 
Amend.  14.— Greene. v.  Rice,  186  P.  249. 

CONTEMPT. 

Bee  Criminal  Law,  €=1216. 

I.  ACTS  OR  CONDUCT  CONSTITUT- 
ING CONTEMPT  OF  COURT. 

€=20  (Idaho)  The  remedy  against  a  party  who 
has  wrongfully  diverted  to  his  own  use  water, 
the  use  of  which  has  been  decreed  to  others, 
when  snch  diversion  does  not  otherwise  violate 
any  judgment,  order,  or  process  of  the  court, 
is  not  to  be  had  by  resort  to  contempt  proceed- 
ings, under  Comp.  St  1919,  g  7383,  subd.  5.— 


Albrethson  v.  Ensign,  186  P.  911;  Deeble  v. 
Same,  Id.  912. 

m.  PUNISHMENT. 

€=72  (CaLApp.)  Ordinarily,  when  one  is  sen- 
tenced to  imprisonment  for  contempt,  the  im- 
prisonment begins  to  run  at  once,  but  where  a 
fine  is  imposed  it  simply  becomes  a  judgment 
for  so  much  money  due  to  the  people,  and,  like 
any  other  judgment  against  a  party  owing  mon- 
ey to  the  state,  it  may  be  enforced  before  it  has 
become  barred  by  the  statute  of  limitations,  ei- 
ther by  execution  or  by  imprisonment.— Ex  parte 
Selowsky,  186  P.  608. 

CONTINUANCE. 

See  Appeal  and  Error, '€=966;  Criminal  Law, 
€=576-693. 

"8=26(3)  (Idaho)  Where  there  is  no  evidence 
of  a  diligent  effort  to  procure  the  attendance 
of  a  witness,  refusal  to  grant  a  continuance 
because  his  presence  at  the  trial  cannot  be 
procured,  is  not  an  abuse  of  discretion. — Berlin 
Machine  Works  v.  Dehlbom  Lumber  Co.,  186 
P.  513. 

CONTRACTS. 

See  Appeal  and  Error,  €=882;  Attorney  and 
Client,  €=150;  Bills  and  Notes;  Brokers, 
4=7;  Carriers,  €=35;  Compromise  and 
Settlement;  Constitutional  Law,  €=116,  121, 
149;  Corporations,  €=503;  Counties,  €= 
124;  Covenants;  Damages,  €=46,  74,  76, 79, 
142;  Divorce,  €=231,  235;  Electricity,  €= 
11:  Evidence,  €=442,  461;  Executors  and 
Administrators,  €=431;  Frauds,  Statute  of; 
Husband  and  Wife,  €=39,  278;  Joint  Ad- 
ventures, €=5;  Judgment,  €=255;  limita- 
tion of  Actions,  €=51,  241 ;  Master  and  Serv- 
ant, €=70;  Mines  and  Minerals,  €=35,  73; 
Municipal  Corporations,  €=314,  328,  337,  338, 
339.  375,  444,  519;  New  Trial,  €=163;  No- 
vation; Partition,  €=4;  Patents,  €=216; 
Principal  and  Agent,  €=145,  163,  169;  Re- 
lease; Sales;  Specific  Performance;  Stipula- 
tions; Vendor  and  Purchaser. 

I.  REQUISITES  AND  VALIDITY. 

(A)  Nature  and  Baeentiala  In  General. 

€=10(4)  (CaLApp.)  Option  given  to  buyer  by 
fig  crop  sale  contract  to  accept  or  reject  de- 
fective figs  was  not  void  for  lack  of  mutuality, 
being  part  of  the  entire  contract,  which  was 
supported  by  mutual  promises  and  a  money  con- 
sideration.—Rosenberg  v.  Rogers,  186  P.  366. 

(B)  Parties,  Proposals,  and  Acceptance. 

€=15  (Mont.)  To  constitute  a  contract,  the 
minds  of  the  parties  must  have  met  upon  the 
same  thing  at  the  same  time,  or.  stated  dif- 
ferently, a  contract  results  only  from  an  offer 
made  by  one  and  its  unconditional  acceptance 
by  another  in  all  its  terms. — Koerner  v.  North- 
ern Pac.  Ry.  Co.,  186  P.  337. 
€=20  (Kan.)  Where  a  letter,  including  an 
agreement  for  the  division  of  property  left  by 
a  decedent,  was  signed  by  all  heirs  except  one, 
his  signature  after  the  death  of  one  of  the  oth- 
er signers  did  not  make  the  letter  a  binding 
contract.— Ritchie  v.  Rawlings,  186  'P.  1033. 
€=23  (Okl.)  Under  Rev.  Laws  1910,  g  916,  to 
constitute  a  binding  contract  the  acceptance 
must  be  absolute  and  unqualified,  or  must  in- 
clude in  itself  an  acceptance  of  that  character, 
which  the  proposer  can  separate  from  the  rest, 
and  which  will  include  the  person  accepting,  and 
a  qualified  acceptance  is  a  new  proposal. — Fos- 
ter v.  West  Pub.  Co..  186  P.  1083. 

The  assent  must  be  absolute  and  final,  as  one 
who  makes  an  offer  cannot  be  bound  by  a  con- 
ditional acceptance. — Id. 

An  acceptance  is  not  conditional,  because  the 
acceptor  expresses  dissatisfaction  with  the  of- 
fer, but  nevertheless  gives  his  unqualified  as- 
sent, nor  because  he  adds  immaterial  words  of 
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objection,  and  bo  long  as  no  new  term  is  added 
to  the  proposal,  and  the  offer  is  not  varied  the 
acceptance  is  unconditional  and  valid— Id. 
<S=>24  (Okl.)  The  mere  mention  in  a  letter  of 
acceptance  of  matters  upon  which  the  accept- 
ance of  the  proposition  does  not  depend  does 
not  prevent  the  contract  from  being  completed. 
—Foster  v.  West  Pub.  Co.,  186  P.  1083. 

Although  an  acceptance  introducing  a  new 
term  as  part  of  the  proposed  contract  is  insuf- 
ficient, the  mere  addition  to  the  acceptance  of  a 
collateral  or  immaterial  requirement,  not  war- 
ranted by  the  terms  of  the  offer,  does  not  pre- 
vent completion  of  the  contract. — Id. 

While  a  request  for  a  change  or  modification 
of  a  proposed  contract,  made  before  the  accept- 
ance thereof,  amounts  to  a  rejection  of  it,  a 
mere  suggestion  that  one  ought  to  change  the 
tormB  of  the  proposed  contract,  though  made 
before  the  acceptance  or  rejection,  does  not 
amount  to  a  rejection  of  the  offer— Id. 

If  an  offer  is  accepted  as  made,  the  accept- 
ance is  not  conditional,  and  does  not  vary  from 
the  offer  because  of  a  suggestion  that  the  terms 
are  unfair,  or  the  expression  of  a  hope,  or  sug- 
gestion, that  the  offerer  will  modify  the  terms. 
—Id. 

<g=>26  (Okl.)  Whether  a  contract  has  been  en- 
tered into  is  a  question  of  construction,  in  de- 
termining which  the  entire  correspondence  must 
be  looked  to,  and  if  a  bona  fide  intent  on  both 
sides  to  come  to  a  definite  agreement  is  shown 
it  should  be  so  construed,  if  possible,  as  to  con- 
stitute an  agreement  rather  than  to  defeat  one. 
—Foster  v.  Wert  Pub.  Co.,  186  P..  1083. 

(E)  Validity  of  Assent. 

€=>94(1)  (Okl.)  Transactions  between  persons 
occupying  confidential  relations  with  each  other, 
in  which  the  stronger  or  superior  party  obtains 
an  advantage  over  the  other,  cannot  be  upheld. 
—Clinton  v.  Miller,  186  P.  032. 
«S=>94(3)  (Or.)  One  of  the  elements  respecting 
a  fraudulent  statement  warranting  a  rescission 
of  a  contract  is  that  the  one  making  it  must 
either  know  that  it  is  false,  or  make  it  reck- 
lessly without  any  knowledge  of  its  truth  and 
as  a  positive  assertion.— Palmiter  v.  Hackett, 
186  P.  681. 

®=»94(7)  (Okl.)  Generally  a  misrepresentation 
of  law  affords  no  ground  of  relief,  the  theory 
being  that  all  men  are  supposed  to  know  the 
law,  but  it  is  not  universally  true  that  such  a 
misrepresentation  is  not  binding  on  the  party 
who  makes  it.— White  v.  Harrigan,  186  P.  224. 

Where  one  has  superior  means  of  informa- 
tion, professes  a  knowledge  of  the  law,  and 
thereby  obtains  an  unconscionable  advantage  of 
another  who  is  ignorant  and  has  not  been  in 
situation  to  become  informed,  the  injured  party 
is  entitled  to  relief  as  if  the  representation  had 
been  as  to  a  matter  of  fact. — Id. 
<S=»97(2)  (Mont.)  To  constitute  a  ratification 
of  a  contract,  there  must  be  an  acceptance  of 
the  results  of  the  act  with  an  intent  to  ratify, 
with  full  knowledge  of  all  the  material  circum- 
.  stances— Koerner  v.  Northern  Pac.  Ry.  Co., 
1S6  P.  337. 

€=>98  (Wash.)  Generally,  a  stipulation  in  a 
contract  that  false  or  fraudulent  representa- 
tions, by  which  one  party  has  induced  the  oth- 
er to  wter  into  it,  shall  not  affect  its  validity, 
is  Itself  invalid  and  cannot  operate  by  estoppel 
or  otherwise.— Normile  v.  Denison,  186  P.  305. 
€=99(1)  (Okl.)  In  transactions  between  per- 
sons occupying  confidential  relations  with  each 
other,  the  burden  of  proof  is  on  the  superior 
party  to  show  the  perfect  fairness  of  the  trans- 
action, and  that  the  consideration  moving  from 
him  was  adequate. — Clinton  v.  Miller,  186  P. 
932. 

(F)   Legality   of   Object  and   of  Consid- 
eration. 

<8=jI08(2)  (Wash.)  An  agreement  whereby 
plaintiffs  for  a  named  consideration  relinquish 
to  defendants  claim  to  coal  land  upon  which 


plaintiffs  had  located  and  made  improvements, 
and  a  mortgage  executed  pursuant  to  such 
agreement,  and  as  security,  held  not  in  violation 
of  federal  Coal  Act,  or  against  public  policy.— 
Weikel  v.  Davis,  186  P.  323. 

n.  CONSTRUCTION  AND  OPERA- 
TION. 

(A)  General  Rnles  of  Construction. 

®=»I43  (Mont.)  The  courts,  in  the  absence  of 
attack  on  their  validity,  may  not  interfere  with 
such  contracts  as  may  be  entered  into  between 
parties,  and  may  not  make  new  contracts  for 
them.— Pearce  v.  Metropolitan  Life  Ins.  Co.,  186 
P.  687. 

4=>  147(1)  (Cal.App.)  The  sole  purpose  of  ev- 
ery rule  of  interpretation  of  contracts  is  to 
ascertain  the  intention  of  the  parties,  under 
Civ.  Code,  §  1636.— McPherson  v.  Great  West- 
ern Milling  Co.,  186  P.  803. 
<&=>I47(1)  (Mont.)  The  "inducing  cause"  or  mo- 
tive hidden  in  the  breast  of  one  party  to  a  con- 
tract does  not  come  within  the  rule  that  a  con- 
tract must  be  given  the  construction  within  the 
contemplation  of  the  parties  when  tbey  made 
the  contract.— Helena  Light  &  Ry.  Co.  v.  North- 
ern Pac.  Ry.  Co.,  186  P.  702. 

The  circumstances  under  which  a  contract  is 
made,  or  the  intent  of  the  parties  existing  at  the 
time,  are  only  material  when  the  contract  is 
ambiguous  in  some  of  its  terms.— Id. 
<S=»I47(1)  (Okl.)  However  broad  may  be  the 
terms  of  a  contract,  it  extends  only  to  those 
things  concerning  which  it  appears  that  the 
parties  intended  to  contract.— Wolf  v.  Black- 
well  Oil  &  Gas  Co.,  186  P.  484. 
«=>I52  (Okl.)  Under  Rev.  Laws  1910,  c.  12, 
art.  3,  the  language1  of  a  contract  is  to  govern 
its  interpretation  if  such  language  is  clear  and 
explicit  and  does  not  involve  an  absurdity. — 
Wolf  v.  Blackwell  Oil  &  Gas  Co.,  186  P.  484. 

Under  Rev.  Laws  1910,  c.  12.  art.  3,  the 
whole  of  a  contract  is  to  be  taken  together  so 
as  to  give  effect  to  every  part,  if  reasonably 
practicable,  each  clause  helping  to  interpret 
the  others,  and  the  words  to  be  understood  in 
their  ordinary  and  popular  sense  unless  used 
by  the  parties  in  a  technical  sense.— Id. 
®=>I53  (Mont.)  If,  upon  a  reasonable  con- 
struction, contracts  may  be  upheld,  the  courts 
will  uphold  them.— Helena  Light  &  Ry.  Co.  v. 
Northern  Pac.  Ry.  Co.,  186  P.  702. 
®=» 1 53  (Or.)  Written  contracts  should  be  con- 
strued from  the  standpoint  of  the  parties  when 
they  were  contracting,  and  be  so  interpreted  as 
to  give  effect  to  all  the  provisions,  if  possible. 
— Dolph  v.  Speckart.  186  P.  32. 
<S=>  1 69  (Mont.)  The  circumstances  under 
which  a  contract  is  made  are  only  material 
when  the  contract  is  ambiguous  in  some  of  its 
terms.— Helena  Light  &  Ry.  Co.  v.  Northern 
Pac.  Ry.  Co.,  186  P.  702. 

<8=»I76(1)  (Cal.App.)  The  interpretation  of  a 
contract  set  out  in  a  complaint  and  admitted 
by  the  answer  was  a  matter  solely  for  the 
court.— McPherson  v.  Great  Western  Milling 
Co.,  186  P.  803. 

®=>I76(1)  (Utah)  Where  the  terms  of  a  writ- 
ten contract  sued  upon  are  neither  ambiguous 
nor  uncertain,  it  is  the  duty  of  the  court  to 
construe  the  contract  and  to  advise  the  jury 
of  the  respective  rights  of  the  parties  there- 
under.—Armstrong  v.  Larsen,  186  P.  97. 

(D)  Place  and  Time. 

<g=»2l7  (Mont.)  An  option  to  renew  a  contract 
requires  the  execution  of  a  new  contract,  and 
does  not  constitute  a  present  demise ;  while  an 
option  to  extend  the  term  is  a  present  demise, 
extending  the  term  of  the  original  agreement, 
which  then  becomes  a  contract  for  both  the  orig- 
inal and  tbe  extended  term.— Helena  Light  & 
Ry.  Co.  v.  Northern  Pac.  Ry.  Co.,  186  P.  702. 
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(K)  Conditions. 

«=>227  (Cal.)  The  conditions  of  a  written  con- 
tract may  be  orally  waived.— Walker  v.  Har- 
bor Business  Blocks  Co.,  186  P.  356. 

m.  MODIFICATION  AND  MERGER. 

<J=»245(2)  (Mont)  A  written  contract  super- 
sedes all  oral  stipulations  of  the  parties.— Hele- 
na Ljght  &  Ky.  Co.  v.  Northern  Pac.  Ry.  Co., 
186  P.  702. 

IV.  RESCISSION  AND  ABANDON- 

MENT. 

«=»26l(4)  (Cal.)  Where  a  stipulation  does  not 
go  to  the  root  of  a  contract,  so  that  failure  to 
perform  would  render  the  rest  of  the  contract 
different  in  substance,  there  is  not  ordinarily 
such  a  breach  as  win  authorize  abandonment 
by  the  other  party,  nor  is  there  a  fatal  breach, 
where  nonperformance  of  one  of  the  conditions 
does  not  materially  impair  the  contract,  and 
may  be  compensated  in  damages— Walker  v. 
Harbor  Business  Blocks  Co.,  186  P.  356. 
€=3265  (Wash.)  A  party  cannot  rescind  a  con- 
tract without  offering  to  put  the  other  party  in 
statu  quo— Normile  v.  Denison,  186  P.  305. 

V.  PERFORMANCE  OR  BREACH. 

<8=»277(1)  (Cal.)  The  failure  or  refusal  to  per- 
form an  obligation  assumed  expressly  or  by  im- 
plication, or  the  voluntary  abandonment  of  the 
contract,  releases  the  obligee  from  the  duty  of 
making  demand. — Walker  v.  Harbor  Business 
BlockB  Co.,  186  P.  356. 

<©=>277(1)  (CaLApp.)  Where  a  contract  for  the 
sale  of  a  business,  for  a  price  payable  out  of  a 
percentage  of  the  sales,  provided  for  the  im- 
mediate payment  of  the  entire  balance  due  on 
resale  of  the  business,  it  is  no  defense  to  an 
action  for  such  balance  that  the  plaintiff  knew 
of  the  proposed  resale,  and  did  not  notify  de- 
fendants that  be  would  require  payment  of  the 
balance-Jewell  v.  Gomes,  186  P.  384. 
«=>279(1)  (Cal.)  The  failure  or  refusal  to  per- 
form an  obligation  assumed  expressly  or  by 
implication,  or  the  voluntary  abandonment  of 
the  contract,  releases  the  obligee  from  the  duty 
of  performance  or  tender.— Walker  v.  Harbor 
Business  Blocks  Co.,  186  P.  356. 
«S=>304(2)  (Utah)  Where  a  subcontractor  do- 
ing the  painfing  on  a  school  building,  after  be- 
ing warned  that  defective  materials  would  not 
be  accepted,  falsely  assured  the  inspector  for 
the  school  authorities  that  the  materials  used 
were  substantially  those  specified  in  contract, 
any  acceptance  of  the  work  based  on  such  false 
representations  of  the  subcontractor  is  not 
binding  so  as  to  prevent  the  general  contractor, 
who  would  be  required  to  make  the  deficiency 
good,  from  recovering  from  the  subcontractor 
damages  resulting  from  his  failure  to  comply 
with  the  specifications.— Board  of  Education  of 
Salt  Lake  City  v.  West,  186  P.  114. 
<8=>305(3)  (Utah)  Payment  by  contractor  to 
subcontractor  of  a  sum  to  apply  on  the  sub- 
contract, made  before  contractor  knew  that 
materials  used  by  subcontractor  were  inferior 
and  not  in  substantial  compliance  with  the 
specifications  and  contract,  was1  not  a  waiver  of 
such  defects.— Board  of  Education  of  Salt  Lake 
City  v.  West,  186  P.  114. 

<8=»3I3(2)  (Cal.)  The  failure  or  refusal  to  per- 
form an  obligation,  assumed  expressly  or  by  im- 
plication, or  the  voluntary  abandonment  of  the 
contract,  releases  the  obligee  from  the  duty 
of  making  demand,  and  performance  or  tender, 
and  justifies  him  in  abandoning  the  contract 
without  waiting  until  the  contract  period  ex- 
pires, and  gives  him  immediate  right  of  action 
for  the  breach  and  to  rescind.— Walker  v.  Har- 
bor Business  Blocks  Co.,  186  P.  356. 
<©=3I8  (Cal.App.)  Forfeitures  are  not  favor- 
ed by  the  courts;  every  intendment  and  pre- 
sumption being  against  person  seeking  to  en- 
force the  forfeiture.— Hdrton-IIoward  v.  Pay- 
ton,  186  P.  167. 


CONTRIBUTION. 

See  Mortgages,  <g=»288. 

CONVERSION. 

See  Trover  and  Conversion. 

CORPORATIONS. 

See  Account  Stated,  €=>5;  Appeal  and  Error, 
<8=>757,  1167;  Banks  and  Banking;  Bills  and 
Notes,  <5=>36:  Carriers;  Electricity;  Estop- 
pel, <8=>75;  Evidence,  <8=>318,  354;  Execu- 
tors and  Administrators,  «=>118;  Fraudulent 
Conveyances,  ®=»174;  Joint  Adventures,  «=» 
5;  Joint  Tenancy,  <S=>6;  Judgment,  €=>588; 
Municipal  Corporations:  Parties,  <8=>43; 
Pleading,  <&=>122;  Public  Service  Commis- 
sions; Railroads;  Reformation  of  Instru- 
ments, <8=>45;  Stipulations,  <S=»14;  Statutes, 
<&=>35%;  Street  Railroads;  Telegraphs  and 
Telephones;  Trial,  «=>84. 

I.  INCORPORATION  AND  ORGAN- 

IZATION. 

<3=>  1 6  (Cal.App.)  Where  incorporators  execut- 
ed articles  of  incorporation  and  filed  the  same 
with  the  secretary  of  the  state  and  with  the 
county  clerk,  and  a  certificate  of  incorporation 
was  issued  by  the  secretary  of  the  state,  and 
a  board  of  directors  was  elected,  the  corpora- 
tion was  regularly  and  legally  formed,  although 
no  certificates  of  stock  were  issued— J.  W.  Wil- 
liams Co.  v.  Leong  Sue  Ah  Quin,  186  P.  401. 
<E=s>30(5)  (Cal.App.)  Where  a  corporation  was 
regularly  formed,  and  a  board  of  directors  was 
elected,  and  a  third  person  dealing  with  the 
corporation  obtained  judgment  against  it  and 
failed  to  discover  assets,  the  incorporators  were 
not  personally  and  severally  liable  for  the  full 
amount  of  the  debt  in  the  absence  of  fraud, 
although  no  certificates  of  stock  were  ever  is- 
sued, and  the  incorporators  each  subscribed 
for  only  one  share  of  the  stock. — J.  W.  Wil- 
liams Co.  v.  LeongSue  Ah  Quin,  186  P.  401. 
€=>30(5)  (Wash.)  Where,  with  the  exception  of 
a  first  tot  of  steel  beds,  which  were  ordered 
by  and  made  for  a  defendant  individually,  and 
for  which  he  paid,  plaintiff  manufacturing  com- 
pany made  up  all  other  orders  for  beds  for  a 
corporation  formed  by  the  individual  defendant 
and  others,  the  individual  defendant  is  not  lia- 
ble for  any  default  of  the. corporation  in  failing 
to  pay  for  beds  so  ofdered  by  it. — American 
Iron  &  Wire  Works  v.  Fischer,  186  P.  877. 

II.  CORPORATE  EXISTENCE  AND 

FRANCHISE. 

<gr=>33  (Cal.App.)  Persons  dealing  with  a  cor- 
poration are  bound  to  take  notice  of  the  con- 
tents of  articles  of  incorporation  regularly  fil- 
ed.—J.  W.  Williams  Co.  v.  Leong  Sue  Ah  Quin, 
186  P.  401. 

IV.  CAPITAX,  STOCK,  AND  DIVI- 
DENDS. 
(B)  Subscription  to  Stock. 

$=>89(4)  (Cal.)  The  provision  in  the  Nevada 
law  (Rev.  Laws,  §  1108)  that  authorizes  a  cor- 
poration formed  thereunder  to  commence  busi- 
ness when  $1,000  of  the  capital  stock  is  sub- 
scribed if  the  corporators  express  an  election  to 
do  so  in  the  articles  of  incorporation  is  tanta- 
mount to  an  authorization  to  levy  assessments 
on  unpaid  subscriptions  when  $1,000  of  the  cap- 
ital stock  is  subscribed,  and  it  is  the  will  of  the 
corporators  that  business  be  then  undertaken, 
as  authority  to  do  business  implies  authority  to 
contract  debts,  and  authority  to  contract  debts 
implies  authority  to  make  calls  to  satisfy  them. 
— McCarty  v.  More,  186  P.  140. 

(O)  lune  of  Certificates. 

ig=98  (Cal.App.)  A  certificate  of  stock  having 
been  issued  to  the  purchaser  and  left  at  his 
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house  for  him  In  pursuance  of  a  contract, 
there  was  a  sufficient  delivery,  which  was  not 
defeated  by  his  refusal  to  retain  it  and  its  re- 
turn.—Lawrence  v.  Lone  Beach  Pleasure  Pier 
Co.,  186  P.  606. 

(D)  Transfer  of  Share*. 

€=116  (CaL)  Where  duly  indorsed  certificates 
of  stock  were  produced  and  tendered  by  sel- 
ler, were  approved  by  buyer's  attorney,  and  re- 
mained for  some  days  in  buyer's  offices,  there 
was  a  delivery  of  the  stock  under  Civ.  Code, 
i  1141,  notwithstanding  section  1503,  and  seller 
was  entitled  to  recover  purchase  price. — Tucker 
v.  Scott,  186  P.  160. 

€=123(6)  (Cal.AppO  Bank,  receiving  renewal 
note  to  avoid  bar  of  statute  of  limitation,  does 
not,  by  retaining  stock  assignment  given  it  as 
security  for  old  note,  devote  such  security  to  a 
new  or  different  purpose ;  the  old  debt  not  be- 
ing canceled,  and  the  security  being  held  to  se- 
cure payment  of  the  same  original  debt. — Spel- 
lacy  v.  Young,  186  P.  868. 
9=3 1 23(7)  (CaLApp.)  Bank,  which  took  assign- 
ment of  stock  as  security  for  loan,  was  not 
charged  with  limitation  placed  on  it  by  borrow- 
er's assignor,  or  of  any  secret  agreement  made 
between  borrower  and  assignor  as  to  use  which 
might  be  made  of  assignment. — Spellacy  v. 
Young,  186  P.  368. 

V.  MEMBERS  AND  STOCKHOLDERS. 

(A)  Hlffhta  and  Liabilities  as  to  Cor- 
poration. 

€=3 181  (1)  (Colo.)  A  stockholder  has  the  right 
to  examine  corporation  books  regardless  of  his 
purpose  in  so  doing. — Jameson  v.  Hanawalt, 
186  P.  717. 

(D)  Liability  for  Corporate  Debt,  and 
Acts. 

<8=>2I6  (Cal.)  The  obligation  of  a  stockholder 
in  a  corporation  is  fixed  by  the  law  of  the  state 
under  which  the  corporation  was  formed.— Mc- 
Carty  v.  More,  186  P.  140. 

®=»224  (Cal.)  Where  the  articles  of  incorpora- 
tion under  the  laws  of  Nevada  (Rev.  Laws,  § 
1108),  states  facts  raising  an  irresistible  Infer- 
ence that  corporators  intended  to  commence  to 
do  business  with  $1,000  of  subscribed  capital 
stock  there  was  at  least  a  substantial  com- 
pliance with  the  requirement  of.  the  statute  that 
the  articles  of  incorporation  should  set  forth 
.the  amount  of  subscribed  stock  with  which  the 
corporation  was  to  commence  business,  and  the 
stockholders  became  liable  to  assessments  to 
pay  debts  of  the  corporation  on  unpaid  sub- 
scriptions when  $1,000  of  the  capital  stock  was 
subscribed.— McCarty  v.  More,  186  P.  140. 
^=243(2)  (Cal.)  One  who  appeared  on  the  books 
of  a  corporation  as  owner  of  a  certain  number 
of  shares  of  stock  was  the  legal  owner  of  the 
shares,  and  was  liable  as  such  to  the  creditors 
of  the  corporation,  although  he  had  surrendered 
his  stock  for  cancellation. — McCarty  v.  More, 
186  P.  140. 

€=>26l  (Cal.)  Where  a  judgment  is  had  against 

a  corporation  and  execution  is  returned  un- 
satisfied, a  demand  on  the  directors  of  the  cor- 
poration to  levy  an  assessment  to  meet  the 
obligation  on  the  judgment  is  not  necessary  be- 
fore bringing  suit  against  a  stockholder,  on 
the  theory  that  the  unpaid  portion  of  the  stock- 
holder's subscription  to  the  capital  stock  is  an 
asset  which  can  be  reached  to  satisfy  the  debt — 
McCarty  v.  More,  186  P.  140. 

VI.  OFFICERS  AJtD  AGENTS. 

(C)  Rlarhts,  Dntles,  and  Liabilities  aa  to 
Corporation  and  Its  Members. 

(8=320(14)  (Or.)  In  a  suit  by  a  stockholder 
against  other  stockholders  and  against  the  cor- 
poration to  have  a  trust  declared  in  lands  be- 
longing to  the  corporation,  etc.,  arising  out  of 
fraud  of  defendant  stockholders,  the  property 
of  the  corporation  will  not  be  sold,  where  an- 


other stockholder,  not  a  party  to  the  action, 
will  be  prejudiced,  and  plaintiff  on  prevailing, 
if  satisfaction  cannot  be  had  from  the  other 
stockholders  under  the  judgment,  will  be  given 
a  lien  for  his  proportionate  share  in  the  cor- 
poration; fraud  having  been  false  representa- 
tions as  to  cost  of  the  corporate  property. — 
Thimsen  v.  Reigard,  188  P.  559. 

TO.  CORPORATE  POWERS  AND 
LIABILITIES. 

(B)  Representation  of  Corporation  by  Of- 
ficers and  Agents. 

€=428(12)  (Nev.)  Where  the  bolder  of  an  op- 
tion on  mining  claims  became  director  and  of- 
ficer of  a  company  formed  to  operate  such 
claims  after  exercise  of  the  option,  the  company 
was  not  charged  with  knowledge  of  the  officer's 
fraud  on  the  owner  of  the  clnims ;  he  having  act- 
ed wholly  for  himself. — Key  worth  v.  Nevada 
Packard  Mines  Co.,  186  P.  1110. 

(P)  Civil  Actions. 

€=503(1)  (Wash.)  Under  Rem.  Code  1015,  § 
206,  providing  that  an  action  against  a  cor- 
poration may  be  brought  in  any  county  where 
it  transacted  business  at  the  time  the  cause 
arose,  where  a  corporation  was  buying,  selling, 
and  leasing  land  in  county  and  receiving  ren- 
tals therefor,  and  the  contract  in  action  was 
executed  and  delivered  in  such  county,  the  ac- 
tion was  properly  brought  therein.— Cohagen  v. 
Big  Bend  Land  Co.,  186  P.  1070. 

VTII.  INSOLVENCY  AND  RECEIVERS. 

€=560(1)  (Wash.)  On  petition  of  a  third  per- 
son seeking  possession  of  property  in  the  pos- 
session of  a  receiver  of  a  corporation,  the 
court  may  inquire  into"  matters  raised  by  the 
receiver's  affirmative  answer  to  the  effect  that 
the  property  apparently  leased  by  the  corpora- 
tion really  belonged  to  the  corporation,  and  that 
a  bill  of  sale  given  to  the  petitioner  was  in 
fraud  of  creditors,  all  interested  parties  being 
before  the  court.— Wirkkala  v.  Wirkkala  Bros. 
Logging  Co..  186  P.  315. 

€=»56l(3)  (Wash.)  While  a  receiver  for  most 
purposes  represents  and  stands  in  place  of  the 
corporation  and  can  enforce  only  such  contract 
and  rights  as  it  could  enforce,  when  acts  have 
been  done  by  the  corporation  in  violation  of 
law  and  in  fraud  of  creditors,  the  receiver  is 
regarded  as  a  representative  of  the  creditors, 
and  may  avoid  such  actions  as  would  consum- 
mate a  fraud  upon  the  creditors.— Wirkkala  v. 
Wirkkala  Bros.  Logging  Co.,  186  P.  315. 

COSTS. 

See  Appeal  and  Error,  €=»220,  387;  Charities, 
©=50;  Injunction,  €=252;  Municipal  Cor- 
porations, €=644. 

VI.  TAXATION. 

€=199  (Cal.App.)  T'nder  Code  Civ.  Proc.  § 
1033,  requiring  party  claiming  costs  to  deliver 
cost  bill  to  clerk  and  to  serve  it  on  adverse 
party  within  five  days,  a  cost  bill  served  on . 
the  adverse  party  on  the  last  day  allowed,  but 
not  filed  until  the  next  day,  must  be  stricken. — 
United  Casting  Co.  v.  Duncan,  186  P.  403. 

VII.  ON  APPEAL  OR  ERROR,  AND 
ON  NEW  TRIAL  OR  MOTION 
THEREFOR. 

€=234  (Or.)  Where  decree  in  equity  suit  was 
reduced  on  appeal  in  the  sum  of  $115,  appel- 
lants were  entitled  to  costs,  in  absence  of  equi- 
table reasons  why  court  should  otherwise  de- 
cree.—Parks  v.  Smith,  186  P.  532. 
C=234  (Wash.)  Appellant  which  obtains  a 
substantial  reduction  in  the  judgment  rendered 
against  it  will  recover  its  costs  incurred  on 
the  appeal.— Marden,  Orth  &  Hastings  Corpo- 
ration v.  Trans-I'acific  Corporation,  186  P.  884. 
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«=>24l  (Utah)  Where  the  findings  of  fact  of 
the  district  court  were  correct,  and  the  only 
error  in  the  judgment  was  one  of  computation, 
costs  will  on  appeal  be  divided,  though  the  cause 
was  remanded,  with  direction  to  correct  the 
error.— Board  of  Education  of  Salt  Lake  City 
West,  186  P.  114. 

<8=>260(4)  (Cal.)  Where  there  was  no  justi- 
fication for  the  appeal  of  a  single  worthy  point 
raised  by  appellant,  and  where  it  is  plain  that 
the  appeal  was  taken  when  the  merits  of  the 
case  were  clear,  and  the  only  result  of  contin- 
uing the  litigation  would  be  to  harass  and  an- 
noy the  opposite  party  without  any  reasonable 
or  proper  hope  of  changing  the  judgment,  $100 
will  be  added  to  the  costs  of  appeal  because  of 
appeal  taken  for  delay.— L.  A.  Paving  Co.  v. 
Los  Angeles  Foundry  Co.,  186  P.  593. 
$=>260(4)  (Cal.)  Where,  on  appeal  from  orders 
denying  their  application  for  letters  of  adminis- 
tration with  the  will  annexed,  and  granting  the 
application  of  another  named  as  executor  in  the 
will  for  letters  testamentary,  appellants  did  not 
file  closing  brief  within  the  time  allowed,  while 
the  appeal,  wholly  without  merit  or  support,  has 
occasioned  a  delay  of  at  least  a  year  in  settle- 
ment of  the  estate,  and  could  not  have  been 
taken  with  any  reasonable  hope  of  success,  ap- 
pellants must  pay  a  penalty  of  $100  to  the  ex- 
ecutor.—In  re  Kelley's  Estate,  186  P.  1041. 
d)=»264  (Or.)  A  motion  to  retax  costs  on  ap- 
peal is  in  effect  an  application  for  rehearing. 
—Parks  v.  Smith,  186  P.  552. 

COUNTERCLAIM. 

See  Set-Off  and  Counterclaim. 

COUNTIES.  * 

See  Bridges,  <£=»35;  Highways,  «=>187;  In- 
junction, €=>85;  Municipal  Corporations, 
<S=72,  882;  Set-Off  and  Counterclaim,  «=» 
29;  Statutes,  <8=>125;  Taxation,  «=»497. 

EL  GOVERNMENT  AND  OFFICERS. 
(C)  County  Board. 

<8=>59  (Kan.)  Petition  in  construction  com- 
pany's action  against  board  of  county  commis- 
sioners and  the  individual  members  thereof  to 
recover  for  excavating  for  erection  of  county 
jail  and  for  work  according  to  contract,  which 
was  void  because  of  board  s  failure  to  publish 
for  statutory  time  the  notice  of  special  bond 
election,  failed  to  state  a  cause  of  action 
against  individual  members,  because  plaintiff 
had  no  more  interest  in  performance  of  such 
duty  than  had  any  other  individual,  citizen,  or 
corporation. — Eberhardt  Const.  Co.  v.  Board  of 
Com'rs  of  Sedgwick  County,  186  P.  492. 

(D)  Officers  and  Agents. 

<8=>74(3)  (Colo.)  Provision  of  Laws  1917,  p. 
306,  §  11,  in  the  language  of  Acts  1907,  p.  490, 
{  3,  amending  Acts  1905,  p.  260,  |  21,  that  the 
county  treasurer  shall  receive  as  sole  compen- 
sation for  the  collection  of  Irrigation  district 
taxes  such  amount  as  the  board  of  commis- 
sioners of  the  county  may  allow,  not  less  than 
$25,  nor  more  than  $100,  held  valid.— People  v. 
Arthur,  186  P.  516.  . 

m.  PROPERTY,  CONTRACTS,  AND 
LIABILITIES. 
(B)  Contracts. 

€=>I24(1)  (Kan.)  Where,  previous  to  a  con- 
tract between  a  construction  company  and  the 
board  of  county_  commissioners  for  the  erection 
of  a  county  jail,  the  board  failed  to  give  re- 
quired notice  by  publication  of  a  special  bond 
election,  so  that  the  election  was  void,  neither 
the  board  nor  its  members  owed  any  duty  to  a 
prospective  bidder  for  the  work  in  the  event 
the  taxpayers  authorized  the  letting  of  the  con- 
tract.—Eberhardt  Const.  Co.  v.  -Board  of 
Com'rs  of  Sedgwick  County,  186  P.  492. 


«=»  1 29  (Kan.)  Petition  in  action  by  construc- 
tion company  against  a  board  of  county  com- 
missioners and  the  individual  members  thereof 
to  recover  for  excavating  for  the  erection  of 
county  jail  and  for  other  work  according  to  a 
contract  which  was  void  because  of  board's 
failure  to  publish  statutory  notice  of  special 
bond  election,  and  inferentially  showing  that 
work  was  not  adopted  or  used  by  county,  did 
not  show  that  county  derived,  or  retained  any 
benefits  from  the  part  performance  of  the  con- 
tract on  which  to  predicate  liability  on  quantum 
meruit.— Eberhardt  Const.  Co.  v.  Board  of 
Com'rs  of  Sedgwick  County,  186  P.  492. 

IV.  FISCAL  MANAGEMENT,  PUBLIC 
DEBT,  SECURITIES,  AND 
TAXATION. 

€=>I83(1)  (Kan.)  Bonds  for  road  improvement 
under  Laws  1917,  c.  265,  as  amended  by  Laws 
1919,  c.  246,  may  be  issued  by  the  board  of 
county  commissioners  from  time  to  time  as 
required  after  the  estimates  for  the  work  have 
been  made  and  filed,  and  the  costs  approxi- 
mately determined.— State  v.  Baub,  186  P.  989. 

COURTS. 

See  Appeal  and  Error,  <£=>21,  674;  Contempt; 
Evidence,  dj=»82:  Executors  and  Administra- 
tors, 9=3333;  Habeas  Corpus,  «=>94j  In- 
fants, <g=12;  -Judges;  Justices  of  the  Peace; 
Prohibition. 

L  NATURE,  EXTENT,  AND  EXERCISE 
OF  JURISDICTION  IN  GENERAL. 

<S=>7  (Or.)  An  action  to  recover  for  the  con- 
version of  mill  machinery  by  taking  it  from 
the  mill  site  is  not  an  action  for  damages  to 
the  land,  but  is  transitory,  and  may  be  main- 
tained in  a  state  other  than  that  in  which  the 
site  is  located. — Montesano  Lumber  &  Mfg.  Co. 
v.  Portland  Iron  Works.  186  P.  428. 
«=9  (Idaho)  Comp.  St  1919,  g  6949,  relative 
to  the  foreclosure  of  mortgages,  has  no  extra- 
territorial effect,  a'nd  relates  exclusively  to 
mortgages  on  property  in  Idaho. — Canadian 
Birkbeck  Investment  &  Savings  Co.  v.  Wil- 
liamson. 186  P.  916. 

<©=»33  (Kan.)  The  general  rule  that  silence  of 
the  record  of  a  tribunal  of  inferior  jurisdiction 
on  a  jurisdictional  point  is  fatal  applies  in 
cases  of  collateral  attack  to  those  jurisdiction- 
al facts  only  which  the  law  directs  the  tribu- 
nal to  enter  upon  the  record. — Hager  v.  Wil- 
son, 186  P.  974. 

©=>35  (Idaho)  The  presumption  is  that  a  court 
of  general  jurisdiction  has  acted  within  its  ju- 
risdiction—Kettenbach  v.  Walker,  180  P.  912. 

The  presumption  that  a  court  of  general  ju- 
risdiction has  acted  within  its  jurisdiction  in- 
cludes the  further  presumption  that,  without 
any  affirmative  record  showing  to  the  con-- 
trary,  a  district  judge  from  one  district  who 
holds  court  or  disposes  of  judicial  business  in 
another  district  has  acted  on  proper  invita- 
tion under  Const,  art.  5,  f  12,  and  Comp.  St. 
1919,  5  6492,  and  within  his  jurisdiction.— Id. 
®=»37(2)  (Kan.)  Want  of  Jurisdiction  of  a 
cause  cannot  be  cured  by  failure  to  make  time- 
ly objection  to  the  court's  assumption  of  ju- 
risdiction—Richards t.  State,  186  P.  1025. 

1L  ESTABLISHMENT,  ORGANIZA- 
TION, AND  PROCEDURE  IN 
GENERAL. 

(D)    Rules    of    Decision,  Adjudications. 
Opinions,  and  Records. 

<S=?9 1  (1)  (Cal.App.)  Court  of  Appeals  is  bound 
by  rule  of  law  as  declared  and  applied  by  the 
Supreme  Court. — Atkinson  v.  Foote,  186  P. 
831. 

<©=>93(1)  (Okl.)  Where  defendants  in  error  ob- 
tained their  property  rights  in  an  oil  and  gas 
lease,  if  any,  prior  to  a  decision  later  overruled, 
the  rule  of  stare  decisis  bad  no  application. — 
McCray  v.  Miller,  186  P.  1089. 
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$=396(1)  (Kan.]f  The  Kansas  exemption  law, 
Gen.  St  1915,  8  4700,  is  in  effect  a  Kansas  in- 
stitution to  be  interpreted  and  applied  in  the 
spirit  of  Kansas  jurisprudence,  and  the  state 
leads  and  does  not  follow  in  the  interpretation 
of  such  laws. — Armstrong-Turner  Millinery  Co. 
v.  Round,  186  P.  979. 

€=397(5)  (Kan.)  The  decisions  of  the  federal 
court  construing  the  federal  Employers'  Lia- 
bility Act  of  1908  (U.  S,  Comp.  St.  {{  8657- 
8665)  are  controlling  in  cases  arising  under 
the  act.— McDougall  v.  Atchison,  T.  &  S.  F. 
Ry.  Co.,  186  P.  1028. 

VI.  COURTS  OF  APPELLATE  JURIS- 
DICTION. 
(B)  Courts  of  Particular  State*. 

«=>222(8)  (Kan.)  Under  Code  Civ.  Proc.  I  566 
(Gen.  St  1915,  §  7470),  an  appeal  presenting  a 
constitutional  question  will  not  be  dismissed, 
although  the  amount  in  controversy  in  the  Su- 
preme Court  is  less  than  $100. — Anderson  v. 
Uncle  Sam  Oil  Co.,  186  P.  198. 
«=>222(5)  (Kan.)  Where  an  action  for  spe- 
cific performance  of  contract  for  sale  of  real- 
ty, or  in  the  alternative  for  $1,350,  of  which 
the  Supreme  Court  has  jurisdiction,  is  ap- 
pealed from  district  court,  the  Supreme  Court 
will  determine  all  matters  in  controversy,  al- 
though on  examination  it  is  determined  that 
the  action  is  not  well  founded  except  as  to  a 
claim  of  $50— Dunn  v.  Winans,  186  P.  748. 

COVENANTS. 

See  Injunction,  $=»62,  189;  Landlord  and  Ten- 
ant, $=3103. 

H.  CONSTRUCTION  AND  OPERA- 
TION. 

(C)  Covenant*  mm  to  Dae  of  Real  Property. 

$=s49  (Cal.App.)  Restrictions  on  the  use  or 
mode  of  enjoyment  of  granted  premises  made 
by  grantor  in  furtherance  of  a  general  plan 
of  improvement,  when  reasonable  and  within 
the  policy  of  the  law,  are  valid  and  enforcea- 
ble—Walker v.  Haslett,  186  P.  622. 

Restrictions  against  particular  uses  or  modes 
of  enjoying  property  held  in  fee  are  not  favor- 
ed, and  doubts  will,  in  general,  be  resolved 
against  them,  but  where  the  intention  of  the 
parties  is  clearly  manifested,  they  will  be  en- 
forced in  equity. — Id. 

The  intention  of  the  parties  to  a  deed  con- 
taining covenants  restricting  the  use  or  mode 
of  enjoyment  of  the  premises  must  be  deter- 
mined from  the  language  of  the  covenant  it- 
self, considered  in  the  light  of  the  entire  con- 
text of  the  instrument  and  the  circumstances 
.existing  at  the  time  when  the  covenant  is 
made.— Id. 

$=>5I(2)  (CaLApp.)  Covenant  providing  that 
"no  building  or  structure  whatever,  other  than 
a  first-class  private  residence,"  should  be 
erected,  placed,  or  permitted  on  premises,  held 
to  prohibit  the  construction  and  use  on  the 

B remises  of  a  duplex  to  be  used  by  two  fami- 
es;  such  building  not  being  "a  residence," 
and  not  being  a  "private  residence." — Walker 
v.  Haslett,  186  P.  622. 

CRIMINAL  LAW. 

See  Attorney  and  Client  $=339;  Assault  and 
Battery,  $=»63-95;  Bail,  $=360-73;  Bas- 
tards, «=>17%;  Burglary;  Constitutional 
Law,  $=3250;  Embezzlement;  False  Impris- 
onment, $=343;  False  Pretenses;  Forgery; 
Habeas  Corpus,  $=»4,.  92,  94,  111;  Health, 
$=s24;  Homicide,  $=»286;  Indictment  and 
Information;  Infants,  $=320,  66;  Intoxicat- 
ing Liquors,  $=>2"ti;  Larceny;  Municipal 
Corporations,  $=»044;  Rape,  $=»64;  Re- 
ceiving Stolen  Goods;  War,  $=s4;  Witnesses, 
$=3274. 


I.  NATURE  AND  ELEMENTS  OF 
CRIME  AND  DEFENSES 

IN  GENERAL. 

$=3 10  (Or.)  There  are  no  common-law  offens- 
es in  Oregon,  and  for  the  crimes  themselves 
the  statutes  must  be  looked  to,  though  the 
common  law  may  be  looked  to  for  their  defi- 
nitions.—State  v.  Rader,  186  P.  79. 

II.  CAPACITY  TO  COMMIT  AND  RE- 
SPONSIBILITY FOR  CRIME. 

$=357  (Okl.Cr.App.)  A  person,  not  previously 
insane  from  indulgence  in  liquors,  who  volun- 
tarily becomes  intoxicated  to  such  an  extent 
as  to  cause  unconsciousness  of  his  acts,  is  not 
irresponsible  for  the  acts  done  by  him.— Collier 
v.  State,  186  P.  963. 

Insanity,  though  superinduced  by  excessive 
and  long-continued  indulgence  in  alcoholic  liq- 
uors, renders  the  person  afflicted  irresponsi- 
ble for  his  acts  if  it  deprives  him  of  the  mental 
capacity  to  distinguish  between  right  and  wrong 
as  applied  to  the  particular  act  whether  he  be 
under  the  influence  of  liquor  at  the  time,  or 
not— Id. 

VII.  FORMER  JEOPARDY. 

$=3 1 82  (Okl.Cr.App.)  Where  a  valid  infor- 
mation was  filed,  charging  defendant  with 
crime,  and  the  defendant  has  pleaded  thereto, 
and  a  jury  duly  impaneled  to  try  defendant  was 
discharged  and  the  cause  dismissed  before 
verdict  on  motion  of  defendant's  counsel, 
jeopardy  did  not  attach.— State  v.  Evans.  186 
P.  735. 

VIE  PRELIMINARY  COMPLAINT,  AF- 
FIDAVIT, WARRANT,  EXAMI- 
NATION, COMMITMENT,  AND 
SUMMARY  TRIAL. 

$=3230  (Cal.App.)  Preliminary  examination  of 
defendants  for  robbery  held  a  substantial  com- 

Sliance  with  Pen.  Code,  g  858,  requiring  that 
efendant  be  taken  before  the  nearest  magis- 
trate, that  depositions  and  warrant  with  return 
indorsed  be  delivered  to  him,  and  that  the  magis- 
trate then  proceed  as  on  a  warrant  issued 
by  himself.— People  v.  Breshi,  186  P.  361. 
$=3240  (CaLApp.)  When  defendants  were  held 
by  the  committing  magistrate  for  the  crime  of 
robbery,  they  were  held  also  for  the  crime  of 
attempt  to  commit  the  offense;  the  lesser  being 
included  in  the  greater.— People  v.  Breshi,  186 
P.  361. 


IX.  ARRAIGNMENT  AND  PLEAS.  AND 
NOLLE  PROSEQUI  OR  DISCON- 
TINUANCE. 

$=3274  (CaLApp.)  Refusal  of  trial  court  to  per- 
mit defendants  to  withdraw  their  pleas  of  guilty 
of  an  attempt  to  commit  robbery  held  not  an 
abuse  of  its  discretion,  in  view  of  the  court's 
great  consideration  and  care  for  all  rights  of 
defendants,  who  first  pleaded  guilty  of  robbery, 
were  allowed  to  withdraw  that  plea  and  pleaded 
not  guilty,  then  withdrew  such  plea  and  pleaded 
guilty  or  attempt. — People  v.  Breshi,  186  P. 
361. 

$=»274  (Wash.)  Application  to  withdraw  plea 
of  guilty  is  addressed  to  sound  discretion  of 
court,  and  in  view  of  Rem.  Code  1915,  §§  2111, 
2181,  requiring  such  motions,  and  motions  in 
arrest  of  judgment,  to  be  made  before  judg- 
ment, a  motion  after  judgment  will  be  consid- 
ered only  as  an  application  to  vacate  the  judg- 
ment under  section  464  et  seq.— State  v.  An- 
derson, ISO  P.  260. 

Even  before  judgment,  defendant,  convicted 
on  plea  of  guilty  of  bootlegging,  could  not  have 
successfully  moved  for  leave  to  withdraw  his 
plea  on  his  own  mere  verified  statement  that 
he  was  not  guilty  of  a  felony,  and  believed  a 
jury  would  so  find. — Id. 
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X.  EVIDENCE. 

(A)  Judicial  Notice,  Presumptions,  and 
Burden  of  Proof. 

<8=»304(2)  (Kan.)  The  Supreme  Court  will 
take  judicial  notice  of  the  fact  generally  known 
that  a  five-passenger  Ford  touring  car,  1918 
model,  used  six  weeks  and  sold  by  the  parties 
who  stole  it,  for  $200,  was  worth  more  than 
$20.— State  v.  Phillips,  186  P.  743. 
<S=»304(6)  (Kan.)  The  Supreme  Court  takes 
judicial  notice  that  the  city  of  Gardner  is  in 
Johnson  county.— State  v.  Pack,  186  P.  742. 
<&=>304(20)  (Okl.Cr_4.pp.)  Courts  take  judicial 
notice  that  alcohol  is  an  intoxicating  liquor. — 
State  v.  Kollar,  186  P.  968. 
€=»306  (Or.)  By  Jj.  O.  L.  {  796,  an  inference 
must  be  founded  on  a  fact  legally  proved,  and 
on  such  a  deduction  from  the  fact  as  is  war- 
ranted by  a  consideration  of  the  usual  propensi- 
ties and  passions  of  the  person  whose  act  is 
in  question,  the  course  of  business,  or  the 
course  of  nature,  so  that  an  instruction  that 
an  inference  may  be  founded  either  on  such 
a  fact,  or,  in  the  alternative,  on  a  deduction 
therefrom,  is  erroneous— State  v.  Radar,  186 
P.  79. 


(B)  Facta  In  Inane  and  Relevant  to  Iaanea, 

and  Res  Geatse. 

<8=>338(8)  (Or.)  In  a  prosecution  resulting  in 
conviction  of  manslaughter,  testimony  of  a 
lawyer  concerning  advice  given  him  by  decedent 
about  the  validity  of  his  tenure  was  incompe- 
tent, in  the  absence  of  evidence  showing  an 
attempt  by  defendant  to  dispossess  decedent  of 
the  premises  where  he  was  killed.— State  v. 
Rader,  186  P.  79. 

<8=»363  (Cal.App.)  In  prosecution  for  procuring 
forged  instrument  to  be  recorded  in  violation  of 
Pen.  Code,  }  115,  a  duplicate  of  the  recorded 
instrument  with  exception  that  duplicate  con- 
tained name,  of  witness  not  contained  on  record- 
ed instrument  held  admissible  as  part  of  entire 
transaction.— People  v.  Webber,  186  P.  406. . 
<S=363  (Or.)  In  view  of  L.  O.  L.  §  707,  recog- 
nizing res  gestie  both  as  to  facts  in  dispute 
and  as  to  some  act  that  becomes  important  as 
evidence  of  facts  in  dispute,  in  a  prosecution 
resulting  in  conviction  of  manslaughter,  the 
controversy  having  originated  over  a  fence 
across  a  road,  testimony  tending  to  show  the 
arrangement  with  other  persons  under  which 
decedent  came  to  be  at  the  scene  of  the  shoot- 
ing on  watch  to  see  who  was  putting  up  the 
fence  held  not  incompetent  hearsay  because 
arrangement  was  made  in  defendant's  absence. 
—State  v.  Butler,  186  P.  55. 

(C)  Other  Offenses,  and  Character  of  Ac- 

cused. 

«=»369(1)  (Or.)  It  is  prejudicial  error  to  ad- 
mit evidence  tending  to  show  accused  guilty  of 
any  crime  other  than  that  charged  in  the  in- 
dictment.—State  v.  Bateham,  186  P.  5. 
<@=>369(2)  (Wash.)  In  prosecution  for  con- 
ducting a  gambling  game  in  violation  of  Rem. 
Code  1915,  |  2469,  testimony  concerning  the 
operation  of  the  game  on  days  other  than  that 
named  in  information  was  admissible  for  pur- 
pose of  showing  that  defendants  were  operat- 
ing game  on  date  charged  and  for  purpose  of 
showing  defendants'  interest  in  the  game  as 
owners  or  managers.— State  v.  Kaukos,  186  P. 
269. 

<S=>369(9)  (Kan.)  In  a  prosecution  for  know- 
ingly receiving  a  stolen  automobile,  evidence 
that  it  was  discovered  in  defendant's  garage 
by  policemen  serving  a  search  and  seizure 
warrant  issued  under  the  prohibitory  law,  and 
that  they  also  found  some  liquor,  was  admis- 
sible; it  being  proper  to  show  the  officers'  er- 
rand on  the  premises.— State  v.  Lewark,  180 
P.  1002. 

4j=»369(15)  (Mont)  Evidence  of  other  acts  or 
declarations  of  the  accused  of  a  like  nature 


with  those  constituting  the  offense  charged  ia 
admissible  to  prove  identity  of  perpetrator  of 
crime.— State  v.  Wyman,  186  P.  1. 
€=3369(15)  (Or.)  In  a  prosecution  resulting 
in  conviction  of  manslaughter,  the  killing  hav- 
ing taken  place  at  defendant's  fence,  which  he 
was  putting  up  nightly  to  obstruct  a  road,  de- 
cedent with  others  having  been  on  watch  to 
find  out  who  was  doing  it,  testimony  of  such 
others  as  to  what  occurred  probably  half  an 
hour  before  the  killing  on  the  other  side  of  the 
field  from  where  the  killing  occurred,  where 
the  road  went  through  the  fence  on  that  side, 
and  that  defendant  then  drew  gun  on  the  oth- 
ers when  they  were  coming  close  enough  to 
identify  him,  held  admissible,  and  not  objec- 
tionable as  showing  a  collateral  offense,  and 
sufficient  to  justify  the  jury  in  concluding  it 
was  defendant.— State  v.  Butler,  186  P.  55. 
<S=>369(15)  (Wash.)  In  prosecution  for  con- 
ducting a  gambling  game  in  violation  of  Rem. 
Code  1915,  S  2469,  testimony  concerning  the 
operation  of  the  game  on  days  other  than  that 
named  in  information  was  admissible  for  pur- 
pose of  showing  defendants'  interest  in  the 
game  as  owners  or  managers. — Stato  v.  Kau- 
kos, 186  P.  269. 

<g=»370  (Colo.)  Evidence  of  similar  acts  is 
competent  and  relevant  upon  question  of 
knowledge,  intent,  plan,  or  design.— Bruno  v. 
People,  186  P.  718. 

In  prosecution  for  importing  intoxicating  liq- 
uor into  state,  where  the  liquor  had  been  ship- 
ped in  boxes  marked  "Salad  Oil,"  evidence  that 
other  similar  boxes,  similarly  marked,  were 
found  at  defendant's  home  and  place  of  busi- 
ness held  admissible  as  tending  to  show  guilty 
knowledge  or  design.— Id. 

&=>370  (Mont.)  Evidence  of  other  acts  or 
declarations  of  the  accused  of  a  like  nature 
with  those  constituting  the  offense  charged  is 
admissible  for  purpose  of  showing  guilty 
knowledge.— State  v.  Wyman,  186  P.  1. 
$=»37l(l)  (Colo.)  Evidence  of  similar  acts  1b 
competent  ,  and  relevant  upon  question  of 
knowledge,  intent,  plan,  or  design.— Bruno  v. 
People,  186  P.  718. 

®=»37l(l)  (Mont.)  Evidence  of  other  acts  or 
declarations  of  the  accused  of  a  like  nature 
with  those  constituting  the  offense  charged  is 
admissible  for  purpose  of  showing  intent,  guil- 
ty knowledge,  or  motive  in  corroboration  of  of- 
fense charged,  to  prove  identity  of  perpetrator 
of  crime,  or  to  negative  the  idea  that  the  par- 
ticular offense  complained  of  was  the  result  of 
mere  accident  or  mistake,  or  the  employment, 
of  a  mere  loose  word  or  phrase,  or  to  show 
that  the  act  complained  of  was  a  part  of  a 
chain  or  system  of  crimes.— State  v.  Wyman, 
186  P.  1. 

In  prosecution  for  violation  of  Sedition  Act. 
testimony  of  other  declarations  and  acts  of 
accused  similar  to  the  seditious  remarks 
charged  in  the  information  were  admissible  for 
purpose  of  showing  the  intent  with  which  the 
alleged  seditious  language  was  spoken. — Id. 
<6=>37l(3)  (Cal.App.)  In  a  prosecution  for 
passing  a  check  drawn  on  a  bank  without  hav- 
ing funds  therein,  evidence  of  similar  transac- 
tions with  other  persons  is  admissible  to  show 
intent.— People  v.  Rosencrantz,  186  P.  200. 
<J=»37I(3)  (Mont.)  In  a  prosecution  for  obtain- 
ing property  by  false  pretenses,  testimony  to 
show  intent  that  accused  had  made  representa- 
tions to  other  parties  similar  to  those  alleged 
should  not  have  been  admitted. — State  v.  Brat- 
ton,  186  P.  327. 

«=»37l(12)  (Mont.)  Evidence  of  other  acts 
or  declarations  of  the  accused  of  a  like  nature 
with  those  constituting  the  offense  charged  is 
admissible  for  purpose  of  showing  motive.— 
State  v.  Wyman,  186  P.  1. 
<®=>372(1)  (Colo.)  Evidence  of  similar  acts  is 
competent  and  relevant  upon  question  of 
knowledge,  intent,  plan,  or  design. — Bruno  t. 
People.  1SG  P.  718. 
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<8=>372(1)  (Mont.)  Evidence  of  other  acts  or 
declarations  of  the  accused  of  a  like  nature 
with  those  constituting  the  offense  charged  is 
admissible  for  purpose  of  showing  that  the 
act  complained  of  was  a  part  of  a  chain  or 
system  of  crimes.— State  v.  Wyman,  186  P.  1. 
<S=>374  (CaLApp.)  In  prosecution  for  passing 
a  check  drawn  on  a  bank  without  having  funds 
therein,  evidence  of  passing  other  checks  is  in- 
admissible, where  there  is  no  showing  why  the 
bank  returned  the  checks.— People  v.  Rosen- 
crantz,  186  P.  209. 

<8=>380  (Or.)  A  defendant  who  tenders  his 
supposed  good  character  in  evidence  thereby 
invites  scrutiny  and  disclosure  of  specific  gen- 
eric instances  of  his  misconduct  that  may  in- 
cidentally impute  to  him  guilt  of  other  crimes. 
—State  v.  Bateham,  186  P.  5. 

(D)  Materiality  and  Competency  in  Gen- 
eral. 

<5=>386  (Wash.)  In  a  prosecution  for  larceny 
by  false  pretenses,  resulting  in  conviction  of 
attempt,  by  having  telephoned  the  complain- 
ing store  and  ordered  and  arranged  for  de- 
livery of  goods  to  defendant  in  the  name  of  a 
credit  customer,  testimony  as  to  telephone  con- 
versation had,  as  alleged,  with  defendant  by 
store  employes,  was  admissible,  though  its 
probative  effect  depended  upon  the  evidence 
connecting  defendant  with  it— State  v.  Peter- 
son, 186  P.  264. 

(F)  Admissions,  Declarations,  and  Hear- 

say. 

<8=»406(1)  (Mont.)  An  admission  is  a  statement 
by  the  accused,  direct  or  implied,  of  facts  perti- 
nent to  the  issue,  and  tending  to  prove  his  guilt, 
but  of  itself  insufficient  to  authorize  a  convic- 
tion—State v.  Guie,  186  P.  329. 
«=>407(2)  (Okl.Cr.App.)  Where  police  officers 
saw  defendant,  a  negro,  leave  the  house,  go  some 
distance,  and,  a  few  minutes  after  observing  him 
throw  something  over  into  a  garden,  one  of  the 
officers  came  up  to  the  other  with  defendant  and 
a  bottle  of  whisky,  and  in  reply  to  the  other 
officer  stated  that  he  had  "outstayed  him, 
referring  to  defendant  who  was  present,  the 
statement  was  too  remote  to  charge  defendant 
with  the  duty  of  denying  it.— Cobbs  v.  State, 
186  P.  1099.  . 

<&=>4I3(1)  (Mont.)  In  prosecution  for  sedition 
in  violation  of  Sedition  Act,  evidence  of  state- 
ments by  defendant  tending  to  show  his  loy- 
alty held  inadmissible.— State  v.  Wyman,  186 
P.  1. 

<©=>4I7(11)  (Or.)  In  a  prosecution  resulting 
in  conviction  of  manslaughter,  though  a  letter 
written  by  defendant's  sister,  a  witness,  on 
its  face  attempting  to  influence  testimony,  re- 
lated to  the  particular  case,  it  was  error  preju- 
dicial to  defendant  to  allow  the  jury  to  hear 
the  unauthorized  statements  of  the  sister  that 
action  of  a  third  person  to  whom  the  sister 
had  written  a  letter,  in  behalf  of  defendant, 
her  brother,  would  place  him  financially  above 
want.— State  v.  Rader,  186  P.  79. 

(G)  Acts  and  Declarations  of  Conspirators 

and  Codefendants. 

<8=>423(2)  (CaLApp.)  The  acts  and  declara- 
tions of  either  of  two  conspirators  to  commit  a 
crime  committed  in  pursuance  and  furtherance 
of  the  conspiracy  may  1>e  shown  at  the  trial  of 
the  coconspirator,  and  it  is  not  necessary  to 
show  that  defendant  on  trial  was  present  at 
the  time  of  such  conduct  or  declarations. — Peo- 
ple v.  Correa,  186  P.  1055. 
<g=»424(l)  (Cal.App.)  In  a  prosecution  for  mur- 
der, if  there  was  sufficient  showing  of  conspir- 
acy between  defendant  and  decedent's  wife,  evi- 
dence of  efforts  made  by  the  wife  to  collect  in- 
surance on  the  life  of  her  husband  was  admis- 
sible against  defendant.— People  v.  Correa,  186 
P.  1055. 

<g=>427(4)  (Cal.App.)  As  a  general  thing,  a  con- 
spiracy can  be  established  only  by  circumstanc- 


es, and  all  those  bearing  in  any  way  on  the  fact 
of  a  conspiracy  or  on  the  acts  done  pursuant 
thereto  may  be  shown  to  prove  the  fact  of  con- 
spiracy, and  to  show  the  intent  or  motive  of  de- 
fendant for  a  crime  involved  in  the  commission 
of  an  overt  act  in  furtherance  and  execution  of 
the  conspiracy. — People  v.  Correa,  186  P.  1053. 
<S=>427(5)  (CaLApp.)  It  is  not  necessary  to 
prove  by  direct  evidence  that  there  was  an 
agreement  between  alleged  conspirators  to 
commit  the  crime,  but  the  fact  may  be  es- 
tablished by  circumstantial  evidence,  and  it 
is  enough  to  make  out  a  prima  facie  case  to 
warrant  the  admissibility  of  the  acts  and  dec- 
larations of  a  coconspirator  against  defend- 
ant on  trial. — People  v.  Correa,  186  P.  1055. 

In  a  prosecution  for  murder  of  defendant's 
partner  in  running  a  dairy  farm,  circumstan- 
tial evidence  held  sufficient  to  make  out  a 
prima  facie  case  of  conspiracy  between  defend- 
ant and  the  deceased  partner's  wife  to  render 
admissible  against  defendant  the  acts  and  dec- 
larations of  the  wife  in  furtherance  of  the 
conspiracy. — Id. 

(I)  Opinion  Evidence. 

<S=»448(7)  (Kan.)  In  prosecution  for  knowing- 
ly receiving  stolen  automobile,  testimony  that 
appearance  of  engine  number  showed  that  it 
had  been  changed  was  not  objectionable  as 
stating  a  conclusion,  where  a  witness  described 
its  appearance  as  fully  as  reasonably  practical, 
specifying  that  file  marks  were  visible  and 
that  parts  of  the  original  figures  were  still  leg- 
ible.—State  v.  Lewark,  186  P.  1002. 
<S=49I(1)  (Cal.App.)  In  prosecution  for  procur- 
ing forged  instrument  to  be  recorded  in  viola- 
tion of  Pen.  Code,  §  115,  a  duplicate  of  the 
recorded  instrument  with  exception  that  dupli- 
cate contained  name  of  witness  not  contained 
on  recorded  instrument  held  admissible  for  use 
in  examination  of  handwriting  expert,  as  part 
of  entire  transaction  and  as  tending  to  corrobo- 
rate other  evidence  tending  to  prove  forgery  of 
the  instrument  defendant  had  caused  to  be  re- 
corded.—People  v.  Webber,  186  P.  406. 

(J)  Testimony  of  Accomplices  and  Code- 
fendants. 

<8=»507(7)  (CaLApp.)  If  a  young  boy  consented 
to  an  act  of  sodomy  in  violation  of  Pen.  Code, 
§  286,  by  defendant,  he  was  an  "accomplice"' 
within  the  meaning  of  section  1111,  requiring 
corroboration  of  his  testimony  to  support  con- 
viction, but  consent  in  such  connection  means 
voluntary  agreement  by  a  person  in  the  posses- 
sion and  exercise  of  sufficient  mentality  to  make 
an  intelligent  choice  to  do  something  proposed 
by  another,  and  mere  passivity  or  submission 
does  not  include  consent. — People  v.  Kangiesser, 
186  P.  388. 

<g=>507(7)  (Or.)  To  be  an  "accomplice"  one 
must  be  of  sufficient  intelligence  and  under- 
standing knowingly  to  enter  into  and  help  car- 
ry out  a  plan  for  the  commission  of  the  crime, 
and  must  actually  participate,  and  a  little  girl 
who  is  a  victim  rather  than  a  participant  is  not 
an  accomplice  of  one  prosecuted  for  sodomy. 
—State  v.  Bateham,  186  P.  5. 

(K)  Confessions. 

<g=»5l6  (Mont.)  A  "confession"  is  a  statement 
by  a  person  made  at  any  time  afterwards  that 
he  committed  or  participated  in  the  commission 
of  a  crime,  and  an  "admission"  is  a  statement 
by  the  accused,  direct  or  implied,  of  facts  perti- 
nent to  the  issue,  and  tending  to  prove  his  guilt, 
but  of  itself  insufficient  to  authorize  a  convic- 
tion.—State  v.  Guie,  186  P.  329. 

A  statement  made  by  a  convict  in  the  Wash- 
ington state  penitentiary  to  a  special  agent  of 
a  railroad  company  relative  to  a  burglary  of  its 
station,  committed  in  this  Btate,  detailing  the 
acts  of  accused  and  his  companions;  that  they 
went  west  past  the  section  house;  that  they 
divided  up  a  bunch  of  money,  he  taking  $200 
and  his  companions  the  balance;  that  he  then 
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went  to  Billings;  that  he  did  not  know  the 
names  of  his  companions,  and  never  saw  either 
of  them  afterwards;  that,  while  they  were  in 
the  depot,  a  woman  came  to  the  ladies'  waiting 
room,  and  out  again — held  not  a  confession  so 
as  to  be  subject  to  the  rule  requiring  proof  of 
voluntary  character. — Id. 

<8=>520(2)  (Mont.)  A  confession  is  not  admis- 
sible if  the  inducements  to  the  confessing  party 
are  such  that  the  prospects  of  bettering  his  sit- 
uation by  speaking  even  falsely  would  appeal 
to  hyn  as  a  reasonable  person  as  the  better  al- 
ternative to  remaining  silent,  such  a  confession 
being  "involuntary,"  and  the  purpose  of  the  rule 
being,  not  to  exclude  the  truth,  though  it  con- 
sists of  an  admission  of  guilt,  but  to  avoid  the 
possible  confession  of  guilt  by  one  in  fact  inno- 
cent.—State  v.  Guie,  188  P.  329.  . 
<3=>53l(3)  (Mont)  Where  a  convict,  who  had 
served  his  minimum  sentence,  sent  a  note  to  the 
warden,  admitting  another  offense  committed  in 
another  state,  and  asked  on  extradition  to  that 
state,  so  that  he  might  lose  no  time  in  serving 
the  sentence  for  such  other  crime  for  which  he 
expected  to  be  convicted,  the  note  held  admis- 
sibl  le  in  evidence  as  against  objection  that  the 
proper  preliminary  showing  had  not  been  made, 
since  absence  of  inducements  sufficient  to  render 
the  confession  inadmissible  may  be  shown  by 
circumstantial  evidence.— State  v.  Guie,  186  P. 
329. 

Where  a  convict  in  the  Washington  peniten- 
tiary admitted  to  the  warden's  secretary  that  he 
was  guilty  of  burglary  committed  in  this  state, 
evidence  in  the  prosecution  for  the  burglary, 
held  sufficient  to  constitute  proper  preliminary 
proof  to  render  such  confession  admissible. — Id. 
«=532(2)  (Mont.)  Where  a  convict  in  the 
Washington  state  penitentiary  wrote  a  note  to 
the  warden,  admitting  his  guilt  of  an  offense 
committed  in  this  state,  and  subsequently  ver- 
bally repeated  such  statement  to  the  warden's 
secretary,  it  was  a  matter  in  the  discretion  of 
the  court  trying  such  offense  as  to  whether  the 
note  or  the  conversation  should  first  be  received 
in  evidence.— State  v.  Guie,  186  P.  329. 

(M)  Welsjht  and  Sufficiency. 

€=a56l(3)  (Or.)  The  jury  must  consider  all 
the  testimony,  that  about  character  as  well  as 
all  other,  and  if,  taken  all  together,  there  re- 
mains a  reasonable  doubt  of  the  defendant's 
guilt,  he  is  entitled  to  acquittal.— State  v.  Bate- 
ham,  186  P.  5. 

If  a  jury  bases  reasonable  doubt  on  testimo- 
ny about  good  character  of  the  accused,  the 
resulting  acquittal  is  legitimate.— Id. 

XI.  TIME  OF  TRIAL  AND  CONTIN- 
UANCE. 

«J=»576(1)  (Or.)  A  defendant  who  was  not 
brought  to  trial  at  the  next  term  after  filing  of 
the  indictment,  unless  the  postponement  was 
upon  his  application  or  by  his  consent,  is  en- 
titled to  have  the  indictment  dismissed  as  of 
course,  unless  good  cause  is  shown  by  the 
state,  under  L.O.  Lj  1701.— State  v.  Bate- 
ham,  186  P.  5. 

®=>576(2)  (Or.)  Accumulation  of  undeter- 
mined cases  may  be  sufficient  to  prevent  the 
discharge  of  an  accused  under  L.  O.  L.  §  1701. 
where  he  is  not  brought  to  trial  at  the  next 
term  of  court  after  the  filing  of  the  indictment, 
■uch  an  accumulation,  where  it  prevents  the 
case  of  an  accused  being  reached  for  trial,  be- 
ing "good  cause"  for  postponement  within  the 
meaning  of  such  statute. — State  v.  Bateham, 
186  P.  5. 

Whether  the  state  has  shown  "good  cause" 
for  having  failed  to  try  an  accused  at  the  next 
term  of  court  following  filing  of  an  indictment 
as  required  by  L.  O.  L.  $  1701,  rests  largely 
in  the  discretion  of  the  trial  court. — Id. 
®=>593  (Or.)  Where  an  attorney  appeared  on 
date  set  for  trial  and  showed  that  defendant's 
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attorney  had  enlisted  in  the  United  States 
Army  and  was  unable  to  be  present  at  the 
trial,  and  that  defendant  had  not  been  able  to 
obtain  counsel,  and  that  absent  counsel  pos- 
sessed all  the  facts  constituting  defense,  the 
court  had  good  cause  for  continuing  the  case 
for  the  next  term  of  court,  and  defendant  can- 
not complain;  there  being  nothing  to  show  that 
the  continuance  was  against  bis  wishes.— Clat- 
sop County  v.  Wuopio,  186  P.  547. 

XII.  TRIAL. 

(A)  Preliminary  Proceedings. 

<8=>628(3)  (Kan.)  In  view  of  Gen.  St  1915,  § 
7976,  it  was  not  error  to  permit  the  county 
attorney  when  the  ease  was  being  called  for 
trial  to  indorse  the  names  of  two  witnesses  on 
the  information,  where  no  claim  of  surprise 
or  request  for  delay  was  made  by  defendant 
and  the  record  did  not  show  that  either  of  such 
witnesses  were  used  on  the  trial. — State  v. 
Pack,  186  P.  742. 

<S=628(3)  (Kan.)  After  state  had  rested  and 
the  defense  had  moved  for  a  discharge,  permis- 
sion to  county  attorney  to  indorse  on  informa- 
tion the  name  of  a  witness  and  put  him  on  the 
stand  on  ground  that  he  did  not  know  his  name 
until  jury  were  brought  into  box  and  had  been 
informed  of  materiality  of  his  testimony  be- 
fore defense  entered  any  testimony,  and  with- 
out request  for  time  or  claim  of  surprise,  was 
not  error.— State  v.  Phillips,  186  P.  743. 

(B)  Course  and  Conduct  of  Trial  In  Gen- 
eral. 

45=655(5)  (Wash.).  Where  defendant's  counsel 
on  cross-examination  made  an  emphatic  state- 
ment as  to  his  belief  concerning  a  matter  which 
was  the  subject  of  inquiry,  it  was  not  inappro- 
priate for  the  court  to  remind  him  that  he  had 
better  be  sworn  before  testifying.— State  v.  Her- 
witz,  186  P.  290. 

<8=>656(3)  (Wash.)  Where  at  time  gold  pieces 
and  penant  were  offered  in  evidence  their  ma- 
teriality did  not  appear,  there  was  no  error  in 
the  remark  of  the  court:  "I  do  not  think  they 
are  material  unless  disputed.  They  might  be- 
come material" — the  gold  pieces  being  later  ad- 
mitted without  objection.— State  v.  Herwitz,  186 
P.  290. 

Where  materiality  of  exhibits  offered  in  evi- 
dence did  not  appear,  it  was  not  a  comment  on 
the  evidence  within  the  meaning  of  the  consti- 
tutional prohibition  for  the  court  to  give  reason 
for  excluding  them.— Id. 

<8=656(5)  (Wash.)  Where  the  credibility  of  de- 
fendant and  witnesses  being  cross-examined  was 
at  issue,  it  was  reversible  error  for  the  court  to 
state  that  witness  being  cross-examined  was  a 
"perfectly  credible  witness  before  this  court": 
the  remark  being  a  comment  on  a  question  of 
fact,  contrary  to  Const  art.  4,  |  16.— State  v. 
Herwitz,  186  P.  290. 

(E)  Arguments  and  Conduct  of  Counsel. 

«=»730(3)  (Cal.App.)  In  prosecution  for  forgery, 
where  forged  instruments  were  recorded,  de- 
mand by  state  upon  defendant  to  produce  the 
instruments  held  not  prejudicial  to  defendant 
where  court  instructed  jury  to  disregard  de- 
mand.—People  v.  Webber,  186  P.  406. 
«=>730(7)  (Or.)  In  prosecution  resulting  in 
conviction  of  manslaughter,  the  assumption  by 
the  district  attorney  in  argument  that  certain 
witnesses  had  identified  defendant  in  a  certain 
place  on  the  night  of  the  killing  held  not  re- 
versible error  as  more  in  the  nature  of  a  mis- 
construction of  the  testimony  than  a  positive 
and  willful  misstatement;  the  charge  having  in- 
structed the  jury  to  disregard  statements  not 
sustained  by  evidence.— State  v.  Butler,  186 
P.  55. 
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(F)  Province  of  Court  and  Jury  in  Gen- 

eral. 

€=731  (Okl.Cr.App.)  All  questions  of  (act  in 
a  criminal  cause  should  be  submitted  to  the 
jury  for  determination— State  v.  Evans,  186 
P.  735. 

€=742(2)  (CalApp.)  In  a  prosecution  for  sodo- 
my upon  a  boy  in  violation  of  Pen.  Code,  f  286, 
whether  the  boy  was  an  accomplice  of  defend- 
ant, or,  the  same  thing,  consented  to  commis- 
sion of  the  act,  was  a  question  of  fact  for  the 
jury.— People  v.  Kangiesser,  186  P.  388. 
€=752'/2  (Okl.Cr.App.)  In  a  prosecution  for 
larceny  of  live  stock  treating  the  statement  of 
facts  of  the  county  attorney  as  true  and  as 
the  facts  proved  against  defendant,  the  evi- 
dence is  held  wholly  insufficient  to  authorize  a 
conviction,  and,  as  it  would  entail  unnecessary 
expense  to  taxpayers,  the  trial  court's  action 
in  discharging  the  jury  and  dismissing  the 
cause  would  be  affirmed,  though  auch  procedure 
is  not  commended.— State  v.  Evans,  186  P.  735. 
€=753(2)  (Okl.Cr.App.)  The  trial  court 
should  not  dismiss  a  criminal  action  and  dis- 
charge the  jury  before  a  verdict  is  returned; 
but,  where  the  evidence  is  clearly  insufficient 
to  authorize  a  conviction  of  the  crime  charged, 
it  should  advise  the  jury  to  acquit.— State  v. 
Evans,  186  P.  735. 

€=755  (Or.)  In  a  prosecution  resulting  in 
conviction  of  manslaughter,  instruction  on  the 
right  of  self-defense  arising  from  an  assault  or 
attack  with  a  dangerous  weapon  held  properly 
refused  as  invading  the  province  of  the  jury. — 
State  v.  Butler,  186  P.  55. 
€=761(15)  (Colo.)  In  a  prosecution  for  larceny 
of  a  calf,  where  defendant  claimed  that  he  own- 
ed the  calf  and  that  it  was  not  stolen  property 
at  all,  it  was  error  to  instruct  that  unexplained 
possession  of  property  proven  to  nave  been  re- 
cently stolen  is  a  circumstance  which  a  jury 
has  a  right  to  take  into  consideration;  such 
instruction  assuming  controverted  facts. — King 
v.  People,  186  P.  521. 

€=762(3)  (Colo.)  In  homicide  prosecution, 
where  defendant  denied  having  done  the  killing 
and  undisputed  evidence  was  conclusive  that  the 
killing  was  first  degree  murder,  instruction  au- 
thorizing conviction  for  second  degree  murder 
Jield  prejudicial  error,  since  it  confused  jury  as 
to  real  issue,  and  might  have  led  jury  to  think 
judge  thought  that  verdict  of  guilty  of  second 
degree  murder  found  support  in  the  evidence. — 
Dickens  v.  People,  186  P.  277. 
€=763,764(6)  (Cal.App.)  In  prosecution  for 
forgery  and  for  procuring  forged  instrument  to 
be  recorded,  in  violation  of  Pen.  Code,  §§  115, 
470,  instruction  that  ratification  or  confirma- 
tion was  no  defense,  but  could  be  considered  in 
determining  whether  defendant  had  authority 
to  sign  signatures  alleged  to  have  been  forged 
by  her  "if  you  find  -sucn  forgeries  were  commit- 
ted," held  not  a  comment  on  the  weight  of  the 
evidence.— People  v.  Webber,  186  P.  406. 

In  prosecution  for  forgery,  instruction  that 
the  fact  that  no  one  suffered  injury  by  reason 
of  acts  charged  against  defendant  should  not  be 
considered  on  question  of  guilt  held  not  a  com- 
ment on  the  evidence. — Id. 

©=3763,764(24)  (Or.)  If  a  jury  bases  reason- 
able doubt  on  testimony  about  good  character 
of  the  accused,  the  resulting  acquittal  is  legit- 
imate; but  the  court  has  no  right  to  instruct 
the  jury  -that  such  testimony  is  sufficient  for 
that  purpose,  as  such  an  instruction  would  be 
an  invasion  of  the  province  of  the  jury,  in  view 
of  JL  O.  L.  §  130.— State  v.  Bateham,  186  P.  5. 

(G)  Necessity,  Requisites,  and  Sufficiency 

of  Instructions. 

€=784(4)  (Kan.)  A  charge  in  a  prosecution, 
wherein  the  state  relied  on  circumstantial  ev- 
idence that  all  the  links  in  the  chain  of  evidence 
must  be  shown  beyond  a  reasonable  doubt,  but 
that  every  particular  fact  making  up  a  link  in 
the  chain  of  evidence  must  be  shown  as  to 


satisfy  the  jury  from  the  whole  evidence  as 
to  the  truth  of  several  links  in  the  chain  of 
evidence,  was  proper.— State  ▼.  Pack,  186  P. 
742. 

€=789(17)  (Wash.)  Defendant's  instruction,  in 
effect  that  a  reasonable  doubt  conld  arise  from 
a  lack  of  evidence  as  well  as  from  the  evidence 
given  to  the  jury  where  not  covered  by  the  in- 
structions given,  should  not  have  been  refused. 
—State  v.  Herwitas,  186  P.  200. 
9=38(1(6)  (Colo.)  Instruction  as  to  credibil- 
ity of  defendant  aB  a  witness  without  charging 
as  to  credibility  of  other  witnesses,  was  not 
erroneous.— Bruno  v.  People.  186  P.  718. 
<©=>8I5(5)  (Utah)  In  a  prosecution  for  as- 
sault with  a  deadly  weapon  with  intent  to  do 
bodily  harm,  instructions  defining  burglary,  and 
stating  that  "one  may  kill  to  save  life  or  limb 
or  prevent  a  great  crime,  *  •  *  but  not  to 
restrain  commission  of  a  misdemeanor,"  and  "a 
felony  is  a  crime  which  may  be  punishable  with 
death  or  imprisonment  in  the  state  prison,"  and 
that  "every  other  crime  is  a  misdemeanor," 
were  erroneous,  where  the  court  failed  to  state 
whether  burglary  constituted  a  "great  crime," 
a  felony,  or  a  misdemeanor,  or  whether  bur- 
glary was  punishable  by  imprisonment  in  the 
state's  prison,  but  instructed  that  larceny  is  "a 
secret  crime  not  attended  with  force,"  and  the 
"killing  of  one  person  by  another  or  the  at- 
tempt to  kill  to  prevent  larceny  of  a  small 
amount,  such  as  petit  larceny,  is  not  justified"; 
the  complaining  witness  having  been  shot  while 
burglarizing  a  rabbit  pen.— State  v.  Terrell,  186 
P.  108. 

€=822(1)  (Okl.Cr.App.)  Though  one  instruc- 
tion was  somewhat  confusing,  when  the  instruc- 
tions as  a  whole  remedy  such  confusion,  it  does 
not  constitute  reversible  error.— Hawkins  v. 
State,  180  P.  490. 

€=822(1)  (Or.)  Instructions  must  be  rend  to- 
gether, '  and  cannot  be  considered  each  by  it- 
self.—State  v.  Butler,  186  P.  55. 
€=822(17)  (Wash.)  Instruction  on  manslaugh- 
ter held  not  misleading  against  objection  that 
it  did  not  advise  jury  that  manslaughter  is 
excusable  and  justifiable  under  certain  circum- 
stances, in  view  of  other  instructions  correct- 
ly defining  manslaughter  in  the  statutory  lan- 
guage.—State  v.  Sowders,  186  P.  260. 

Instruction  on  murder  in  the  second^  degree 
held  not  objectionable  against  contention  that 
court  omitted  to  mention  the  subject  of  acci- 
dent or  misfortune,  in  view  of  charge  as  a 
whole. — Id. 

€=823(10)  (Cal.App.)  Instruction  properly  ig- 
nored rule  concerning  corroboration  of  testimony 
of  accomplices,  where  an  appropriate  instruc- 
tion on  that  subject  was  given  elsewhere. — Peo- 
ple v.  Webber,  180  P.  406. 

(H)  Requests  for  Instruction*. 

€=830  (Utah)  In  a  prosecution  for  assault 
with  a  deadly  weapon  with  intent  to  inflict 
bodily  harm,  defendant  having  shot  another 
who  was  burglarizing  his  rabbit  pen,  a  request 
for  an  instruction,  '"If  you  believe  that  when 
complaining  witness,  R.,  was  shot  he  was  com- 
mitting a  burglary  and  stealing  defendant's 
rabbits,  then  defendant  was  justified  in  shoot- 
ing," although  such  instruction  could  not  have 
been  properly  given  without  a  qualification, 
rendered  it  error  for  the  court  not  to  give  the 
substance  of  such  instruction  with  proper  qual- 
fications.— State  v.  Terrell,  186  P.  108. 
€=834(2)  (Or.)  The  trial  court  is  not  requir- 
ed to  give  charges  asked  for  in  the  exact  lan- 
guage in  which  they  are  requested,  but  need 
only  cover  the  principles  of  law  involved.— State 
t.  Butler,  186  P.  55. 

(J)  Custody,  Conduct,  and  Deliberations 
of  Jury. 

€=865(1)  (Or.)  In  a  prosecution  resulting  in 
conviction  of  manslaughter,  instruction  to  the 
jury  by  the  court  on  their  inability  to  agree, 
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sending  them  bad  for  further  consideration, 
and  urging  them  to  try  to  agree,  if  possible, 
held  not  erroneous  as  coercive,  despite  the 
expression  admonishing  them  not  to  get  stub- 
born and  say  they  would  not;  "stubborn" 
meaning  "unreasonably  unyielding."— State  v. 
Butler,  186  P.  65. 

Xni.  MOTIONS  FOR  NEW  TRIAL 
AND  IN  ARREST. 

<g=935(2)  (Mont.)  A  new  trial  should  hare  been 
granted  where  there  was  a  total  absence  of 
proof  of  the  gist  of  the  offense. — State  v.  Brat- 
ton,  186  P.  327. 

®=>93B(1)  (CaLApp.)  In  a  prosecution  for 
murder  of  defendant  s  partner  in  operating  a 
dairy  farm,  motion  for  new  trial  on  the  ground 
of  newly  discovered  evidence  that  blood  sat- 
urating manure  at  the  scene  of  the  killing  was 
not  in  fact  human  blood  held  properly  denied; 
view  of  lack  of  diligence  and  trial  judge's  con- 
clusion that  the  case  against  defendant  was 
complete  without  such  evidence. — People  v. 
Correa,  180  P.  1055. 

CJ=s>968(l)  (Cal.App.)  A  motion  in  arrest  of 
judgment  goes  only  to  the  sufficiency  of  the  in- 
formation to  state  a  public  offense,  or  to  the 
jurisdiction  of  the  trial  court. — People  v.  Breshi, 
186  P.  361. 

<S=s>968(l)  (Colo.)  The  proper  procedure  for 
defendant,  charged  with  the  possession  of  whis- 
ky in  his  home,  to  raise  the  point  that  the  law 
under  which  the  prosecution  is  brought  (Laws 
1917,  c.  82)  does  not  make  the  keeping  of  in- 
toxicating liquor  in  one's  home  unlawful,  is 
by  motion  in  arrest  of  judgment. — Julian  v. 
People,  186  P.  714. 

XIV.  JUDGMENT,  SENTENCE,  AND 
FIN AIi  COMMITMENT. 

<$=>979(2)  (Cal.App.)  A  judgment  imposing  an 
indeterminate  sentence  in  a  case  where  the 
sentence  was  unauthorized  was  in  legal  effect 
no  judgment  at  all,  and  the  'court  did  not  there- 
by lose  jurisdiction  to  pronounce  a  valid  judg- 
ment after  accused  was  committed  and  ordered 
returned  to  court  for  that  purpose. — Ex  parte 
Booth,  186  P.  841. 

©=»998  (Wash.)  Application  to  withdraw  plea 
of  guilty  is  addressed  to  sound  discretion  of 
court,  and  in  view  of  Rem.  Code  1915,  §§  2111, 
2181,  requiring  such  motions,  and  motions  in 
arrest  of  judgment,  to  be  made  before  judg- 
ment, a  motion  after  judgment  will  be  con- 
sidered only  as  an  application  to  vacate  the 
judgment  under  section  464  et  seq.,  and,  if  for 
irregularity  or  fraud,  the  judgment  is  entitled 
to  every  reasonable  intendment  in  its  support, 
and  will  be  set  aside  only  on  a  clear  showing 
of  a  prima  facie  defense  on  the  merits. — State 
v.  Anderson,  186  P.  266. 

XV.  APPEAL  AND  ERROR,  AND 
CERTIORARI. 

(B)  Presentation  and  Reservation  In  Low- 
er Court  of  Grounds  of  Review. 

<g=M030(3)  (Colo.)  The  proper  procedure  for 
defendant,  charged  with  the  possession  of  whis- 
ky in  his  home,  to  raise  the  point  that  the  law 
under  which  the  prosecution  is  brought  (Laws 
1917,  c.  82)  does  not  make  the  keeping  of  in- 
toxicating liquor  in  one's  home  unlawful,  is  by 
motion  to  quash,  or  after  verdict  by  motion 
in  arrest  of  judgment;  but  failure  so  to  pro- 
ceed is  not  fatal,  and,  on  error  to  review  con- 
viction, defendant  can  raise  the  question  that 
the  statute  exempts  the  home  from  the  places 
where  liquor  cannot  be  lawfully  kept,  as  he 
could  not  by  any  act  of  his  give  jurisdiction 
to  try  him  for  a  nonexistent  offense. — Julian  v. 
People.  180  P.  714. 

1 036(1)  (Cal.App.)  In  a  prosecution  for 
murder,  defendant  having  conspired  with  the 
wife  or  his  partner,  whom  he  killed,  where, 
though  defendant  had  abundant  warning  that 
testimony  was  coming  of  declarations  of  the 


wife  showing  a  conspiracy  between  him  and 
the  wife,  he  did  not  object  to  any  of  the  ques- 
tions, nor  move  to  strike  out  her  answers,  he 
cannot  complain  on  appeal  of  the  admission  of 
her  testimony.— People  v.  Correa,  186  P.  1055. 
@=>I036(1)  (Kan.)  In  prosecution  for  knowing- 
ly receiving  stolen  automobile,  the  admission  of 
evidence  of  the  finding  of  liquor  in  defendant's 
garage  by  officers  serving  a  search  and  seizure 
warrant  could  not  be  a  ground  for  reversal, 
where  it  was  not  specifically  attacked  by  ob- 
jection made  to  its  admission  or  by  a  motion  to 
strike  it  out— State  v.  Lewark,  186  P.  1002. 
<S=»I037(1)  (CaLApp.)  In  the  absence  of  assign- 
ment of  misconduct  by  the  district  attorney  in 
argument,  made  with  reference  thereto  at  the 
time,  the  objection  cannot  be  raised'  for  the  first 
time  on  appeal.— People  v.  Kangiesser,  186  P» 
388. 

<8=>I037(2)  (Mont.)  That  statements  made  by 
county  attorney  in  opening  statement  to  jury 
were  not  thereafter  supported  by  evidence  is 
oot  available  to  defendant  on  appeal,  where 
defendant  made  no  request  for  an  instruction 
as  to  such  statements. — State  v.  Wyman,  186 
P.  1. 

<®=al044  (CalApp.)  In  a  prosecution  for  mur- 
der, defendant  having  conspired  with  the  wife 
of  his  partner,  whom  he  killed,  where,  though 
defendant  had  abundant  warning  that  testi- 
mony was  coming  of  declarations  of  the  wife 
showing  a  conspiracy  between  him  and  the 
wife,  he  did  not  object  to  any  of  the  questions, 
nor  move  to  strike  out  her  answers,  he  can- 
not complain  on  appeal  of  the  admission  of 
her  testimony.— People  v.  Correa.  186  P.  1055. 
<S=>I049  (Colo.)  Permission  given  the  district 
attorney  to  indorse  name  of  witness  after  jury 
bad  been  sworn  is  not  available  as  error  on 
appeal,  where  no  exception  was  taken  to  the 
order.— Bruno  v.  People,  186  P.  718. 


(O)  Proceedings  for  Transfer 
and  ESeet  Thereof. 


of  Cans*, 


<©=>108!  (Okl.Cr.App.)  Where  appellant  with- 
in time  allowed  for  taking  the  appeal  served 
no  notice  of  appeal  upon  the  clerk  of  court  or 
county  attorney,  as  provided  by  Rev.  Laws 
1910,  §  5992,  and  no  summons  in  error  was 
issued  and  served  upon  Attorney  General,  nor 
any  waiver  of  issuance  and  service  made  by 
bim  within  section  5997,  nor  any  general  ap- 
pearance entered  by  him,  the  Criminal  Court 
of  Appeals  has  no  jurisdiction  to  entertain 
appeal  on  its  merits  and  will  dismiss  it. — Mann 
v.  State,  186  P.  1098. 

<&=>I084  (Kan.)  Although  Code  Cr.  Proc.  §  287 
(Gen.  St.  1915,  §  8206),  provides  for  a  stay  of 
execution  on  appeal  only  on  the  giving  of  a 
bond,  the  Supreme  Court  under  its  general  au- 
thority to  suspend  further  proceedings  in  the 
court  below,  under  Gen.  St.  1915,  f  2926,  muy 
direct  that  defendant  in  default  of  bond  shall 
remain  in  sheriff's  custody  pending  final  dis- 
position.—State  v.  Ward,  186  P.  1009. 


(D)  Record  and  Proceedings  Not  In  Rec- 
ord. 

<$=»I092(2)  (Mont.)  Although  the  provision  of 
Rev.  Codes,  $  9340,  that  the  county  attorney 
be  given  two  days'  notice  of  the  time  of  pres- 
entation of  bill  of  exceptions  for  settlement  is 
mandatory,  yet,  if  the  county  attorney  was 
personally  present  at  the  settlement  thereof, 
such  appearance  vested  the  court  with  jurisdic- 
tion to  proceed.— State  v.  Bratton,  186  P.  327. 

1 1 09(2)  (Mont.)  Although  •  the  provision  of 
Rev.  Codes,  §  9340,  that  the  county  attorney 
be  given  two  days'  notice  of  the  time  of  pres- 
entation of  bill  of  exceptions  for  settlement  is 
mandatory,  yet,  if  the  county  attorney  was  per- 
sonally present  at  the  settlement  thereof,  such 
appearance  vested  the  court  with  jurisdiction 
to  proceed,  and,  if  voluntarily,  notice  was  waiv- 
ed.—State  v»  Bratton,  186  P.  827. 
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(E)  Assignment  of  Erion  and  Brief*. 

<$=»II30(4)  (Okl.Cr.App.)  Where  defendant 
was  convicted,  sentenced,  and  on  appeal  failed 
to  file  any  brief,  the  motion  of  the  Attorney 
General  when  the  case  was  called  for  submis- 
sion to  affirm  for  failure  to  prosecute  the  ap- 
peal will  be  sustained.— Julian  v.  State,  186 
P.  244. 

«=»II30(4)  (Okl.Cr_A.pp.)  Conviction  win  be 
affirmed  on  failure  to  prosecute  appeal  where 
no  brief  was  filed.— Keeter  v.  State,  186  P.  245. 
<E=»II30(4)  (Okl.Cr.App.)  Where  defendant  per- 
fected an  appeal  by  filing  in  the  Criminal  Court 
of  Appeals  on  June  20,  1918,  a  petition  in  er- 
ror with  case-made,  and  filed  no  hrief,  the  mo- 
tion of  the  Attorney  General,  when  the  case 
was  called  for  submission,  to  affirm  for  want  of 
prosecution,  would  be  granted.— Hucks  v.  State, 
186  P.  489. 

«=»!  130(4)  (OkLCr.App.)  Where  an  appeal  was 
perfected  by  filing  a  petition  in  error  with  case- 
made,  but  no  brief  was  filed,  the  motion  of 
the  Attorney  General,  when  the  case  was  called 
for  final  submission,  to  affirm  the  judgment  for 
failure  to  prosecute  appeal,  should  be  sustained. 
—Ward  v.  State,  186  P.  489. 
«=>!  130(4)  (OkLCrApp.)  Where  plaintiff  in  er- 
ror filed  no  brief  prior  to  the  calling  of  the 
case  for  final  submission,  the  judgment  will  be 
affirmed  for  failure  to  prosecute  the  appeal.— 
Lewellen  v.  State,  186  P.  967. 
«=»II30(4)  (Okl.Cr.App.)  Where  an  appeal 
was  taken  from  a  judgment  of  conviction  and 
sentence  on  a  petition  in  error  with  case-made, 
but  no  brief  was  filed,  the  motion  of  the  Attor- 
ney General,  when  case  was  called  for  final 
submission,  to  affirm  for  failure  to  prosecute 
the  appeal,  would  be  granted,  and  judgment  af- 
firmed.—Ward  v.  State,  186  P.  967.> 
<8=>II30(4)  (Okl.Cr.App.)  Where  defendant  ap- 
pealed by  filing  a  petition  in  error  with  cage 
made,  but  filed  no  brief,  the  motion  of  the  At- 
torney General,  when  the  case  was  called  for 
submission  to  affirm  the  judgment  for  want  of 
prosecution,  would  be  granted. — Whitehead  v. 
State,  186  P.  970. 

«=>II30(4)  (Okl.Cr.App.)  Where  defendant 
appealed  from  a  conviction  by  filing  a  petition 
in  error  with  case-made,  but  filed  no  brief, 
the  motion  of  the  Attorney  General,  when  the 
case  was  called  for  submission,  to  affirm  for 
failure  to  prosecute  the  appeal,  would  be 
granted  where  it  appeared  that  the  appeal 
was  destitute  of  merit,  and  had  apparently 
been  abandoned. — Dorser  v.  State,  186  P.  1098. 
<S=»II30(4)  (OkLCrApp.)  Where  defendant 
after  conviction  and  sentence  perfected  an  ap- 
peal by  filing  a  petition  in  error  with  case- 
made  and  filed  no  brief,  and  the  state's  proof 
to  support  the  charge  was  conclusive  and  un- 
controverted,  the  motion  of  the  Attorney  Gen- 
eral when  the  case  was  called  for  final  sub- 
mission to  affirm  for  failure  to  prosecute  ap- 

feal  would  be  granted.-— Campbell  v.  State,  186 
'.  1099. 

(F)   Dismissal,  Bearing;,  and  Rehearing. 

<8=»l  131(4)  (OkXCr.App.)  A  joint  appeal  from 
a  conviction  against  each  of  two  defendants  for 
a  violation  of  the  prohibitory  liquor  laws, 
would  be  dismissed  where  the  record  showed 
that  it  was  not  perfected  within  the  time  re- 
quired by  the  statutes  governing  appeals  in 
misdemeanor  cases.— Tropp  v.  State,  186  P. 
737. 

Where  defendants  were  each  convicted  of  a 
violation  of  the  prohibitory  liquor  laws,  and  the 
trial  court  after  time  allowed  by  statute  for  fil- 
ing the  appeal  issued  commitments,  and  they 
were  confined  to  county  jail  when  pretended 
appeal  was  lodged  therein,  and  had  since  serv- 
ed their  respective  terms  of  imprisonment  the 
appeals  would  be  dismissed,  as  any  legal  case 
involved  was  moot.— Id. 


(G)  Review. 

«=»l 134(1)  (Ariz.)  Where  the  Supreme 
Court  has  nothing  before  it  but  the  record  to 
consider,  it  will  examine  the  game  for  funda- 
mental error.— Hockett  ▼.  State,  186  P.  686. 
<8=l  134(1)  (Ariz.)  Where  one  convicted  of 
crime  has  done  nothing  but  file  the  record  on 
appeal,  the  Supreme  Court  will  examine  the 
record  for  fundamental  error.— Limon  v.  State, 
186  P.  586. 

€=>II34(1)  (Ariz.)  Where  one  convicted  of 
murder  and  sentenced  to  life  imprisonment  fil- 
ed the  record  of  the  case  in  the  Supreme  Court 
and  did  nothing  further,  the  Supreme  Court 
nevertheless  went  into  the  evidence  and  exam- 
ined the  instructions  and  rulings  of  the  court 
for  error.— Early  v.  State.  186  P.  586. 
<S=>I  144(13)  (CaLApp.)  Where  there  appears 
to  be  nothing  inherently  improbable  in  the  tes- 
timony of  any  of  the  witnesses,  the  appellate 
court  on  appeal  must  accept  as  true  the  state- 
ments that  correspond  with  and  support  the 
theory  of  the  prosecution.— People  v.  Correa, 
186  P.  1055. 

144(17)  (Wash.)  Rem.  Code  1915,  I  6262— 
31,  charges  on  trial  judge  duty  to  determine 
punishment  for  possession  of  excessive  amount 
of  intoxicating  liquor  according  to  a  minimum 
and  maximum  pecuniary  punishment  or  impris- 
onment, or  both,  such  duty  requiring  exercise 
of  discretion,  whose  expression,  within  the 
terms  of  law,  is  impressed  with  all  legal  pre- 
sumptions in  its  favor,  and  is  not  to  be  dis- 
turbed by  a  challenge,  in  the  absence  of  any 
record  other  than  the  information,  plea  of 
guilty,  and  judgment,  based  simply  on  defend- 
ant's contention  punishment  is  excessive.— 
State  v.  Schluter,  186  P.  267. 
<8=>II53(4)  (Or.)  The  matter  of  cross-examina- 
tion, where  an  accused  tenders  his  supposed 
good  character  in  evidence,  rests  largely  with- 
in the  discretion  of  the  trial  judge,  but  is  sub- 
ject to  review  in  case  of  abuse  of  discretion. — 
State  v.  Bateham,  186  P.  6. 
<S=>II58(4)  (Or.)  A' decision  of  the  trial  court 
as  to  whether  or  not  proffered  witnesses  under 
10  years  of  age  are  incapable  of  receiving 
juat  impressions  of  the  facts  respecting  which 
they  are  examined  under  L.  O.  L.  |  732,  is  a 
decision  of  a  preliminary  question  of  fact  which 
cannot  be  disturbed  on  appeal,  if  there  is  any 
evidence  in  the  record  to  support  it.— State  v. 
Batehom,  186  P.  5. 

€=>  1 159(3)  (Cal.App.)  Where  evidence  was 
sufficient  to  justify  conviction,  appellate  court 
has  no  concern  with  attempt  to  reconcile  con- 
flicting testimony.— People  v.  Rosencrantz,  186 
P.  209. 

«=>II59(8)  (Okl.Cr.App.)  The  Criminal  Court 
of  Appeals  is  not  empowered  to  weigh  con- 
flicting evidence.— Woody  v.  State,  186  P.  1100. 

1 1 59(4)  (Cal.App.)  In  prosecution  for  con- 
tributing to  the  delinquency  of  a  female  minor, 
the  jury,  having'  seen  the  prosecuting  witness 
and  heard  her  story,  should  be  the  best  judges 
of  the  credibility  of  her  statements,  and,  hav- 
ing believed  her  and  rendered  their  verdict  ac- 
cordingly, the  appellate  court  should  not  dis- 
turb that  verdict.— People  v.  Young,  186  P.  383. 
<S=>II59(4)  (OkLCrApp.)  The  Criminal  Court 
of  Appeals  is  not  empowered  to  pass  on  the 
credibility  of  witnesses. — Woody  v.  State,  186 
P.  1100. 

<©=>  1 1 59(4)  (Or.)  In  a  criminal  prosecution,  the 
weight  of  the  evidence  and  the  credibility  of 
the  witnesses  are  questions  solely  for  the  jury, 
and  the  appellate  court  will  not  be  moved  by 
defendant's  contention  against  the  probability 
of  the  truth  of  the  testimony  against  him.— 
State  .v.  Bateham,  186  P.  5. 
<©=>  1 1 59(5)  (Colo.)  In  prosecution  for  having 
possession  of  intoxicating  liquor  and  for  im- 
porting intoxicating  liquor  into  state,  defended 
on  ground  that  defendant  did  not  know  that 
liquor  was  in  his  home,  and  did  not  know  that, 
the  consignment  received  by  him  contained 
whisky,  verdict  of  guilty  will  not  be  disturbed. 
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where  there  is  strong  circumstantial  evidence 
as  to  knowledge  and  intent  and  undisputed  evi- 
dence as  to  other  facts.— Bruno  v.  People,  186 
P.  718. 

«=»  1 163(5)  (Colo.)  Error  of  court  in  refusal  to 
give  proper  instruction  will  be  presumed  to 
have  oeen  prejudicial,  in  absence  of  affirma- 
tive showing  to  the  contrary.— Dickens  v.  Peo- 
ple, 186  P.  277. 

<S=»I  I66'/2(12)  (Wash.)  Where  credibility  of  de- 
fendant and  witness  being  cross-examined  was 
in  issue,  court's  remark  that  witness  being  cross- 
examined  was  "a  perfectly  credible  witness" 
was  not  cured  by  instruction  at  time  excep- 
tion was  taken  that  remark  was  to  be  given 
no  consideration,  and  by  general  instructions 
that  jurors  are  exclusive  Judges  of  credibility 
of  witnesses.— State  v.  Herwitz,  186  P.  290. 
€=>  1169(3)  (Colo.)  In  prosecution  for  trans- 
porting intoxicating  liquor  into  state,  admis- 
sion of  parol  evidence  of  contents  of  bill  of 
lading  was  not  prejudicial  to  defendant,  where 
there  was  nothing  material  shown  by  the  bill 
which  defendant  did  not  admit  on  the  stand. 
—Bruno  v.  People,  186  P.  718. 
«=>  1 169(11)  (Cal.App.)  Where,  in  prosecution 
for  passing  a  check  drawn  on  a  bank  without 
having  funds  therein,  accused  explained  the 
transaction,  erroneous  admission  of  evidence 
of  passing  of  other  check,  no  explanation  be- 
ing given  as*  to  why  bank  returned  them  is 
prejudicial  error,  in  view  of  instruction  re- 
jecting the  checks  themselves,  but  refusing  to 
strike  the  oral  testimony  of  the  passing.— Peo- 
ple v.  Rosencrantz,  186  P.  209. 
®=»  1169(11)  (Cal.App.)  In  a  prosecution  for 
sodomy  in  violation  of  Pen.  Code,  §  286,  testi- 
mony of  several  witnesses  examined  by  the 
district  attorney'  identifying  a  certain  bottle 
of  vaseline,  and  to  the  effect  that  in  camping 
or  automobile  trips  they  had  slept  with  defend- 
ant, -held  not  prejudicial  to  defendant  as  in- 
timating that  he  had  been  guilty  of  offenses 
with  the  witnesses.— People  v.  Kangiesser,  186 
P.  388,/ 

®=»  1 1 69(11)  (Colo.)  In  prosecution  for  import- 
fag  intoxicating  liquor  into  state  where  liquor 
had  been  shipped  in  boxes  marked  "Salad  Oil," 
evidence  of  other  empty  boxes  Similarly  mark- 
ed, found  around  defendant's  home  and  place 
of  business,  would  not  be  prejudicial  upon  the 
showing  that  such  empty  boxes  had  not  con- 
tained whisky.— Bruno  v.  People,  186  P.  718. 
®=>  1 1 78  (Mont.)  Upon  appeal  in  criminal  case, 
a  question  not  raised  in  appellants'  brief  will 
not  be  considered  where  the  cause  will  be  readi- 
ly disposed  of  by  reversal  upon  other  grounds. 
—State  v.  Bratton,  186  P.  827. 

(H)  Determination  and  Disposition  of 
Cause. 

«3=>II82  (Okl.Cr.App.)  Where  the  defendant, 
convicted  of  a  felony,  appeals  from  the  judg- 
ment and  no  briefs  are  sled,  or  argument  pre- 
sented, the  court  will  examine  the  record  prop- 
er, and,  if  no  error  is  apparent,  will  affirm  the 
judgment— McGee  v.  State,  186  P.  244. 
<@=»i  182  (Okl.Cr.App.)  Where  defendant  after 
conviction  and  sentence  appealed,  but  filed  no 
brief  and  made  no  appearance  when  the  case 
was  called  for  final  submission,  the  Attorney 
General's  motion  to  affirm  for  failure  to  pros- 
ecute the  appeal  will  be  sustained. — Jeffries  v. 
State,  186  P.  245. 

«3=>II82  (Okl.Cr.App.)  Where  defendant  was 
convicted  and  sentenced  and  appealed,  but  filed 
no  brief  and  made  no  appearance  when  the 
case  was  called  for  final  submission,  the  At- 
torney General's  motion  to  affirm  the  judg- 
ment for  failure  to  prosecute  the  appeal  will 
be  sustained. — Lewellen  v.  State,  186  P.  245. 
<g=>H82  (Okl.Cr_A.pp.)  Where  the  evidence  for 
the  state  was  undisputed  and  supports  the  al- 
legations of  an  information  for  possession  of 
whisky  with  intent  to  sell  it,  and  an  examina- 
tion of  the  record  shows  that  the  defendant's 
appeal  is  wholly  destitute  of  merit,  a  judgment 


of  conviction  will  be  affirmed.-rMiles  v.  State, 
186  P.  489. 

«=  1186(1)  (Or.)  Though  the  language  of  the 
district  attorney  in  argument  was  bitter  and 
somewhat  intemperate,  reversal  is  not  justi- 
fied on  that  account  alone.-r-State  v.  Butler,  186 
P.  55. 

<6=»II86(4)  (Or.)  In  view  of  L.  O.  L.  §  1626, 
providing  that  on  criminal  appeals  the  court 
must  give  judgment  without  regard  to  tech- 
nical errors  or  defects,  in  a  prosecution  result- 
ing in  conviction  of  manslaughter,  formal  dis- 
position of  demurrer  to  the  indictment  was  not 
so  essential  that  silence  of  the  record  thereon 
constitutes  a  fatal  defect,  where  defendant 
afterwards  entered  plea  of  not  guilty,  and  went 
to  trial  without  objection  or  question. — State 
v.  Butler,  186  P.  65. 

XTH  PUNISHMENT  AND  PREVEN- 
TION OF  CRIME. 

<8=>I2I6(2)  (CalApp.)  Pen.  Code,  {  669,  pro- 
viding that  when  a  person  is  convicted  of  two 
or  more  crimes  before  sentence  is  pronounced 
for  either,  the  imprisonment  to  which  he  is 
sentenced  upon  the  second  or  other  subsequent 
conviction  must  commence  at  the  termination 
of  the  first  term  of  imprisonment  to  which  he 
shall  be  adjudged,  or  at  the  termination  of  the 
second  or  other  subsequent  term  of  imprison- 
ment, as  the  case  may  be,  refers  to  cases 
where  there  have  been  two  convictions,  and 
punishment  for  each  has  been  that  of  im- 
prisonment, and  is  not  applicable  where  a  sec- 
ond judgment  for  contempt  required  payment 
of  the  fine  and  imprisonment  in  default  there- 
of under  section  1205.— Ex  parte  Selowsky. 
186  P.  608. 

CROPS. 

See  Chattel  Mortgages,  <g=»229. 

CUSTOMS  AND  USAGES. 

See  Highways,  <g=»210. 

DAMAGES. 

See  Animals,  <J=>100;  Appeal  and  Error,  <f=» 
882,  1004,  1151;  Attorney  and  Client,  «=» 
145;  Death,  <8=>82.  99;  Eminent  Domain, 
«=>100,  106,  112,  116,  124,  181,  146,  150,  205, 
222;  Fraud,  $=a59;  Municipal  Corporations, 
<6=»375,  741;  New  Trial,  <S=>75,  77,  162,  165; 
Sales,  <8=»383,  884,  418,  437,  442;  Taxation, 
«=»531;  Trial,  <g=»216;  Trover  and  Conver- 
sion, <8=»44;  Waters  and  Water  Courses, 
®=>178,  244. 

HI.  GROUNDS  AND  SUBJECTS  OF 
COMPENSATORY  DAMAGES. 

(A)    Direct    or   Remote,    Contingent,  or 
Prospective,  Consequences  or  Losses. 

<g=46  (Utah)  Where  a  subcontractor  engaged 
to  paint  a  school  building  used  defective  ma- 
terials which  did  not  comply  with  the  contract 
and  which  would  not  last  so  well  as  those  spec- 
ified, the  general  contractor  may  recover  dam- 
ages resulting  from  the  subcontractor's  use 
of  defective  material;  there  being  no  presump- 
tion that  the  school  authorities  would  not  hold 
the  general  contractor  to_  strict  accountability 
and  require  compliance  with  the  specifications 
of  the  contract.— Board  of  Education  of  Salt 
Lake  City  v.  West,  186  P.  114. 
©=350  (Cal.App.)  Nervousness,  when  the  rea- 
sonable outcome  of  physical  injuries,  is  always 
an  element  of  damages  from  such  injuries. — 
Kuhns  v.  Marshall,  186  P.  632. 


(B) 


Ag-flrravatlon,  Mitigation,  and  Redac- 
tion Ol  LiOSS. 


<S=62(4)  (Cal.App.)  Buyer  of  gasoline  engine 
for  irrigation  pump  could  not  extend  his  re- 
liance upon  the  guaranteed  sufficiency  of  the 
engine  for  a  period  of  two  years  and  recover 
damages  for  such  period,  but  had  duty  of  sup- 
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plying  other  irrigating  machinery  to  protect 
at  least  second  year's  crops.— Conn  v.  Besse- 
mer Gas  Engine  Co.,  186  P.  200. 

(C)  Interest,  Costa,  and  Expenses  of  Liti- 
gation. 

<8=67  (Or.)  Payments  of  taxes  on  land  in  the 
adverse  possession  of  another  by  the  record 
owner  who  had  redeemed  from  a  tax  sale  were 
not  within  the  interest  statute  (L.  O.  L.  § 
6028,  as  amended  by  Laws  1917,  p.  781),  nor 
was  interest  recoverable  as  damages.— Looney 
v.  Sears,  186  P.  548. 

IV.  LIQUIDATED  DAMAGES  AND 
PENALTIES. 

«=74  (Okl.)  The  effect  of  Rev.  Laws  1910,  { 
974,  is  to  reject  and  avoid  the  penal  clauses  in 
contracts,  leaving  the  obligees  to  a  collection 
of  the  actual  damages  sustained. — McAlestcr  v. 
Williams,  186  P.  461. 

<J=76  (Okl.)  Whether  the  amount  stipulated  to 
be  paid  upon  failure  of  performance  of  the  con- 
tract is  to  be  treated  as  liquidated  damages  or 
as  a  penalty  is  a  question  of  law,  to  be  deter- 
mined from  the  language  and  subject-matter  of 
the  contract,  the  intent  of  the  parties,  and  the 
surrounding  circumstances. — McAlester  v.  Wil- 
liams, 186  P.  461. 

«=»79(1)  (Okl.)  The  effect  of  Rev.  Laws  1910, 
§§  975,  976,  is  to  avoid  to  that  extent  every 
contract  by  which  the  amount  of  damages  for 
breach  is  determined  in  anticipation  thereof, 
except  where  from  the  nature  of  the  case  it 
would  be  impracticable  or  extremely  difficult  to 
fix  the  actual  damage.— McAlester  v.  Williams, 
186  P.  461. 

<S=79(5)  (Okl.)  A  contract  relating  to  the  sale 
of  land  and  erection  of  buildings  thereon,  in 
default  of  erection  of  which  vendee  was  to  pay 
$1,000  as  liquidated  damages,  held  to  provide 
for  the  payment  of  a  sum  presumed  to  be  the 
amount  of  damage  which  would  be  sustained  by 
breach ;  and,  since  from  the  nature  of  the  case 
it  would  be  impracticable  or  extremely  difficult 
to  fix  the  actual  damages,  the  contract  was  valid 
within  Rev.  Laws  1910,  H  975,  976.— McAleBter 
v.  Williams,  186  P.  461. 

VII.  INADEQUATE    AND  EXCESSIVE 
DAMAGES. 

<©=>  1 3 1  (2)  (Wash.)  Where  a  servant's  right 
knee  was  broken,  his  left  leg  cut  and  consider- 
ably injured,  his  head  bruised,  and  he  was  in 
the  hospital  about  1^£  months  suffering  severe 
pain  much  of  such  time,  his  kidneys  were  in- 
jured, and  at  time  of  trial  he  had  not  regained 
the  full  use  of  his  leg,  and  there  was  an  ex- 
pense of  several  hundred  dollars  for  doctor 
and  hospital  bills,  and  the  trial  court  refused 
a  new  trial,  a  verdict  of  $5,000  will  not  be 
held  excessive. — Johnson  v.  North  Coast  Steve- 
doring Co.,  186  P.  663. 

«=I32(6)  (Cal.App.)  $10,000  damages  for  in- 
juries causing  a  shortened  and  crippled  leg 
necessitating  plaintiff's  use  of  a  cane  and  prob- 
ably preventing  his  return  to  his  occupation 
of  manual  labor  held  not  excessive. — Moreno  v. 
Los  Angeles  Transfer  Co.,  186  P.  800. 

Vin.  PLEADING.  EVIDENCE,  AND 
ASSESSMENT. 

(A)  Pleading. 

<g=l42  (Cal.App.)  Recovery  may  be  had  for 
damages  not  covered  by  the  general  liability 
for  breach  of  contract  where  facts  are  specifi- 
cally pleaded  showing  that  the  injury  was  one 
reasonably  within  the  contemplation  of  the  par- 
ties, and  that  the  conditions  likely  to  result  in 
the  special  injury  complained  of  were  brought 
to  defendant's  attention  at  time  contract  was 
made. — Cohn  v.  Bessemer  Gas  Engine  Co.,  186 
P.  200. 

©=142  (Okl.)  Special  damages,  that  is  damages 
which  do  not  necessarily  result  from  the  injury 
complained  of,  must  be  especially  pleaded,  ex- 


cept where  they  are  conclusively  presumed  from 
the  facts  stated.— Kennedy  v.  Van  Horn,  186  P. 
483. 

<8=I45  (Okl.)  Impaired  earning  capacity  re- 
sulting from  personal  injury  is  special  damages, 
and,  to  be  recoverable,  must  be  especially  claim- 
ed in  the  petition— Kennedy  v.  Van  Horn,  186 
P.  483. 

An  allegation  of  permanent  injury  is  not 
equivalent  to  an  allegation  of  unpaired  earning 
capacity. — Id. 

©=158(1)  (Wash.)  In  an  action  for  personal 
injuries,  physician  was  properly  allowed  to  tes- 
tify that  alleged  diminution  of  vision  was  caused 
by  a  fracture  of  the  skull  near  the  eye,  although 
the  complaint  did  not  allege  that  there  was  any 
fracture  of  the  skull. — Reames  v.  Heymanson, 
186  P.  325. 

Where  one  sets  forth  in  his  complaint  certain 
definite  and  specific  personal  injuries,  for  which 
damages  are  claimed,  he  will  not  be  permitted 
to  give  evidence  over  objection  of  other  injuries 
not  specified,  but  the  injuries  of  which  proof 
wiU  be  admitted  must  be  such  as  are  described 
or  are  expected  naturally  to  result  from  those 
either  specifically  or  generally.— Id. 
®=>  158(3)  (Cal.App.)  Under  complaint  by  a 
husband  and  wife  for  injuries  to  the  wife  when 
struck  by  defendant's  automobile,  alleging  that 
the  wife  was  made  sick,  sore,  and  lame,  and 
physically  impaired,  and  that  she  received  a 
serious  nervous  shock,  testimony  of  her  at- 
tending physician  that  a  certain  subsequent 
condition  of  the  bladder  was  attributable  to  the 
blow  was  admissible ;  plaintiff  not  being  requir- 
ed to  allege  specifically  each  physical  injury 
sustained  or  resulting— Kuhns  v.  Marshall,  186 
P.  632. 

<§=I58(4)  (Cai.App.)  In  an  action  for  injuries 
to  a  wife  struck  by  defendant's  automobile,  the 
complaint  alleging  nervous  shock  in  addition 
to  physical  injury,  testimony  of  the  wife,  as 
to  the  extent  and  nature  of  her  nervousness, 
that  the  noise  in  the  street  affected  her,  but 
especially  the  noise  of  a  bell  or  an  automobile 
or  police  ambulance,  held  admissible. — Kuhns  v. 
Marshall,  186  P.  632. 

DAMS. 

See  Municipal  Corporations,  €=834;  Waterr 
and  Water  Courses,  <8=172. 

DEADLY  WEAPONS. 

See  Assault  and  Battery,  <8=63. 

DEATH. 

See  Abatement  and  Revival,  €=48.  71,  74; 
Appeal  and  Error,  €=1052,  1170;  Contracts, 
€=20;  Electricity,  €=16,  19;  Highways, 
€=210,  211,  213;  Judgment,  €=354;  Mas- 
ter and  Servant,  €=278,  286,  287,  389;  Neg- 
ligence, €=101;  New  Trial,  €=29;  Trial, 
€=253. 

L  EVIDENCE  OF  DEATH  AND  OF 
SURVIVORSHIP. 

€=2(3)  (CaLApp.)  The  presumption  of  death 
based  on  seven  years'  absence  is  controvertible, 
and  may  be  rebutted  by  proof  of  facts  and  cir- 
cumstances sufficient  to  overcome  it — Kaufmann 
v.  New  York  Life  Ins,  Co.,  186  P.  360. 
€=2(3)  (CaLApp.)  To  overcome  the  disputable 
presumption  of  death  arising  from  seven  years' 
absence  of  insured  under  Code  Civ.  Proc  { 
1003,  subd.  26,  it  is  proper  to  show  the  cir- 
cumstances under  which  he  left,  his  reasons 
for  leaving,  if  any,  or  concealing  his  where- 
abouts, the  state  of  his  health,  his  age,  and 
any  other  relevant  facts  which  might  account 
for  his  absence  upon  some  theory  other  than 
death;  but  it  is  not  necessary  to  prove  he  is 
alive,  and  it  is  only  necessary  to  produce  evi- 
dence of  such  weight  as  will,  in  the  minds  of 
the  jury,  overcome  the  force  of  the  presump- 
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tion.— Darrell  v.  Mutual  Ben.  Life  Ins.  Co.,  186 
P.  620. 

<J=»4  (Cal.App.)  Evidence  of  diligent  inquiry  to 
establish  presumption  of  insured's  death,  arising 
from  seven  years*  absence,  held  sufficient  to  sus- 
tain a  court's  finding  that  such  inquiry  was 
made.— Kaufmann  v.  New  York  Life  Ins.  Co., 
186  P.  360. 

U.  ACTIONS  FOB  CAUSING  DEATH. 
i    (A)  Rtarht  of  Action  and  Defenses. 

«J=23  (Wash.)  Where  a  husband  negligently 
drove  an  automobile  struck  by  a  street  car,  caus- 
ing the  death  of  his  wife,  he  cannot  as  her  ad- 
ministrator recover  for  the  benefit  of  their  mi- 
nor son  notwithstanding  his  own  contributory 
negligence.— Heath  v.  Wylie,  186  P.  313. 
<8=>29  (Or.)  Under  Employers'  Liability  Law, 

5  4,  giving  a  right  of  action  for  death  to  the 
widow  of  the  person  killed,  his  lineal  heirs  "or" 
adopted  children,  the  widow  has  the  exclusive 
right  to  sue  for  death  of  her  husband  in  her 
own  name ;  and,  where  she  does  not  prosecute, 
her  cause  of  action  died  with  her,  and  the 
husband's  lineal  heirs,  children  by  a  formei 
wife  cannot  maintain  the  action. — Wilcox  r. 

'  Warren  Construction  Co..  186  P.  13. 
<8=»3I(1)  (Or.)  Under  Employers'  Liability 
Law,  i  4,  as  to  action  for  loss  of  life  due  to 
negligence,  the  action  is  to  be  maintained  di- 
rectly by  whatever  beneficiary  is  entitled  to  sue, 
and  not  through  any  intermediary. — Wilcox  v. 
Warren  Construction  Co.,  186  P.  13. 

Employers'  Liability  Law,  £  4,  enumerating 
persons  who  may  sue  for  death,  is  in  derogation 
of  common  law,  and  its  terms  are  not  to  be  ex- 
panded by  implication.— Id. 

(D)  Pleading  and  Evidence. 

<£=>52  (Okl.)  A  petition  under  the  federal  Em- 
ployers' Liability  Act  .(U.  S.  Comp.  St  §§ 
8657-8665),  not  alleging  that  deceased  re- 
covered consciousness  after  injury,  or  how 
long  he  survived,  or  that  he  suffered  intense 
pain,  was  insufficient  to  predicate  a  cause  of 
action  for  recovery  for  conscious  pain  and 
suffering  between  injury  and  death. — Chicago, 
B.  I.  &  P.  By.  Co.  v.  Owens,  186  P.  1092. 

(E)  Damages,  Forfeiture,  or  Fine. 

«S=>82  (Okl.)  Under  the  federal  Emplovers* 
Liability  Act  (U.  S.  Comp.  St.  §§  S057-8C65), 
the  principal  representative  of  deceased  em- 
ploye on  the  part  of  a  designated  beneficiary, 
in  a  proper  case,  may  recover  damages  com- 
pensating for  pecuniary  loss,  and  also  dam- 
ages reasonably  compensatory  for  conscious 
pain  and  suffering  of  deceased. — Chicago,  B.  I. 

6  P.  By.  Co.  v.  Owens,  186  P.  1092. 
<S=99(4)  (Mont.)  In  surviving  wife's  action 
as  administratrix  for  death  of  35  year  old  hus- 
band earning  $150  per  month,  with  expectancy 
of  32  years,  $25,000  verdict  held  excessive, 
$15,000  being  entirely  commensurate  with  the 
loss  sustained  by  the  wife  and  children.— Hall 
y.  Northern  Pac  By.  Co.,  186  P.  340. 

DEEDS. 

See  Adverse  Possession,  ®=»79;  Constitutional 
Law,  «=>215;  Escrows,  ®=>14;  Estoppel,  ®=> 
74;  Evidence,  ®=>419;  Executors  and  Ad- 
ministrators, S=>429;  Fraud,  «J=>30;  Home- 
stead, «=>121,  146;  Infants,  <g=>23;  Mort- 
gages; Quieting  Title,  <S=»10;  Taxation,  <@=» 
718,  702;  Waters  and  Water  Courses,  <§=» 
156. 

I.  REQUISITES  AND  VALIDITY. 
(A)  Nature  and  Bssentlals  of  Conveyances 
In  General. 

«*=>I7(3)  (Wash.)  The  natural  love  and  af- 
fection between  a  mother  and  daughter  is  a 
sufficient  consideration  to  sustain  a  conveyance. 
-Parr  v.  Campbell,  186  P.  858. 


(D)  Delivery. 

$=s>60  (Wash.)  Where  plaintiffs  deposited  deeds 
in  court  in  compliance  with  a  judgment  im- 
posing upon  the  parties  the  reciprocal  and 
concurrent  obligations  of  reconveyance  within 
a  specified  time  in  an  action  to  rescind  mutual 
conveyances,  and  defendant  appealed  from  the 
judgment,  the  depositing  of  the  deed  in  the 
registry  of  the  court  was  not  a  delivery  there- 
of such  as  would  prevent  the  community  in- 
terest of  one  of  the  plaintiffs  from  descending 
to  her  heirs  on  her  death  pending  the  appeal. 
—Gordon  v.  Hillman,  186  P.  651. 

(B)  Validity. 

«=>68a.%)  (Okl.)  Under  Eev.  Laws  1910,  f 
888,  declaring  one  wholly  without  understand- 
ing to  be  without  power  to  make  any  contract 
and  liable  only  for  reasonable  value  of  things 
furnished  for  support  of  himself  and  family, 
the  test  of  capacity  to  make  a  deed  is  that  the 
grantor  be  able  to  understand  the  nature  and 
effect  of  the  act,  and  where  it  appears  that  he 
was  incapable  of  comprehending  that  its  ef- 
fect would  be  to  divest  him  of  title  to  land  de- 
scribed in  the  deed,  the  deed  was  void.— Long  v. 
Anderson,  186  P.  944. 

A  grantor  in  a  deed  who  had  been  an  idiot  all 
hiB  Bfe  and  had  never  transacted  any  busi- 
ness, and  who  could  not  read  or  write  or  un- 
derstand the  simplest  affairs,  was  "entirely 
without  understanding,"  within  Bev.  Laws  1910, 
§  888,  relating  to  liability  of  persons  without 
understanding. — Id. 

<8=>70(3)  (Okl.)  In  an  action  to  cancel  a  deed 
alleged  to  have  been  secured  from  plaintiffs  by 
fraud,  defendants'  representations  to  plaintiffs 
as  to  the  invalidity  of  a  plaintiff's  title,  when 
they  knew  that  plaintiffs  had  a  good  title,  held 
representations  constituting  fraud  which  avoid- 
ed the  deed,  in  view  of  plaintiffs'  ignorance  of 
law.— White  v.  Harrigan,  186  P.  224. 
@=»72(1)  (Wash.)  A  grantor's  views  may  be 
radically  changed  by  influence  exercised  upon 
him;  but,  so  long  as  he  is  not  rendered  inca- 
pable of  acting  upon  his  own  motives,  the  deed 
is  not  invalid  because  procured  by  undue  influ- 
ence.—Parr  v.  Campbell,  186  P.  858. 

III.  CONSTRUCTION  AND  OPERA- 
TION. 

(A)  General  Rules  of  Construction. 

3£=>95  (Wash.)  In  construing  a  deed,a  the  in- 
tent should  be  gathered  from  a  consideration 
of  all  the  language  used  after  giving  some 
meaning  to  every  word,  if  reasonably  possible. 
—Town  of  Gold  Bar  v.  Gold  Bar  Lumber  Co., 
186  P.  896. 

<3=>I0I  (Wash.)  In  construing  a  deed,  the  in- 
tent should  be  gathered  from  a  consideration  of 
all  the  language  used  after  giving  some  meaning 
to  every  word,  if  reasonably  possible,  and,  if 
the  language  is  ambiguous,  recourse  may  be 
had  to  the  practical  construction  placed  upon 
the  deed  by  the  parties.— Town  of  Gold  Bar  v. 
Gold  Bar  Lumber  Co.,.  186  P.  896. 

(E)  Conditions  and  Restrictions. 

<@=>  149  (Cal.)  A  condition  subsequent  in  a 
deed  that  the  property  be  not  sold,  leased,  or 
rented  to  one  not  of  Caucasian  birth,  which 
deed  purported  to  convey  the  fee,  is  in  re- 
straint of  alienation  and  repugnant  to  the  in- 
terest created  and  void  under  Civ.  Code,  { 
711,  providing  that  conditions  restraining 
alienation,  when  repugnant  to  the  interest  cre- 
ated, are  void. — Los  Angeles  Inv.  Co.  v.  Gary, 
186  P.  596. 

The  invalidity,  under  Civ.  Code,  $  711,  of 
a  condition  that  the  property  conveyed  be  not 
sold,  leased,  or  rented  to  one  not  of  Caucasian 
race  until  after  January  1,  1930,  is  not  affected 
by  the  fact  that  the  restraint  on  alienation  is 
but  partial,  being  limited  both  to  persons  of  a 
particular  class  and  to  a  comparatively  brief 
period.— Id. 
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<3=»I50  (Cal.)  A  condition  subsequent  in,  ■ 
deed  that  the  property  should  not  be  occupied 
by  a  person  not  of  Caucasian  birth,  being  not 
a  restraint  upon  alienation  but  upon  the  use  of 
the  property,  is  valid— Los  Angeles  Inv.  Co.  v. 
Gary,  188  P.  596. 

<8=»I55  (Cal.)  Provision  of  deed  that  property 
shall  not  be  sold,  leased,  or  rented  to  person 
other  than  of  Caucasian  race,  and  that  no  per- 
son other  than  of  the  Caucasian  race  shall  be 
permitted  to  occupy  property,  with  express 
provision  for  reversion  and  re-entry,  consti- 
tutes a  condition  subsequent. — Los  Angeles  Inv. 
Co.  v.  Gary,  186  P.  598. 

IV.  PLEADING  AND  EVIDENCE. 

«=>2I0  (Obi.)  The  consideration  clause  in  a 
deed  is  conclusive  for  the  purpose  of  giving  ef- 
fect to  the  operative  words  in  the  deed,  but 
for  every  other  purpose  is  prima  facie  evidence 
only  and  is  open  to  explanation  by  parol  proof 
of  the  amount,  kind,  and  receipt  of  the  con- 
sideration.—Tayiah  v.  Bunnell,  186  P.  240. 
($=3210  (Okl.)  In  an  action  to  cancel  a  deed, 
evidence  held  to  show  that  the  value  of  the 
property  conveyed  exceeded  the  amount  for 
which  it  was  sold,  and  that  the  consideration 
was  wholly  inadequate. — Clinton  v.  Miller,  186 
P  932 

<8=»2U(1)  (Wash.)  Evidence  held  to  sustain 
finding  that  a  testatrix,  over  80  years  of  age, 
with  some  bodily  infirmities,  was  mentally  ca- 
pable when  she  deeded  a  house  and  lot  to  her 
daughter.— Parr  v.  Campbell,  186  P.  858. 
4=»21 1(3)  (Okl.)  In  an  action  to  cancel  a  deed, 
evidence  held  to  show  a  confidential  relation 
of  physician  and  patient  existing  between  gran- 
tor and  his  family  and  grantee.— Clinton  v.  Mil- 
ler, 186  P.  932. 

<8=»2 1 1  (4)  (Wash.)  Evidence  held  to  sustain  a 
finding  that  a  woman  over  80  years  of  age,  who 
deeded  a  house  and  lot  to  her  daughter,  with 
whom  she  had  lived  for  some  years,  was  not 
unduly  influenced  by  the  grantee.— Parr  v. 
Campbell,  186  P.  858. 

DELINQUENT  CHILDREN. 

See  Infants,  <S=»20. 

DEMAND. 

See  Corporations,  <S=261. 

DEPOSITARIES. 

See  Municipal  Corporations,  <g=>72,  882. 

DEPOSITIONS. 

See  Stipulations,  <8=>18;  Witnesses,  <8=»821. 

DEPOSITS. 

See  Municipal  Corporations,  <g=>337,  375. 

DEPOSITS  IN  COURT. 

See  Appeal  and  Error,  <g=>456. 

DESCENT  AND  DISTRIBUTION. 

See  Adoption,  «=>21:  Bastards,  <8=»4,  105; 
Contracts,  <8=>20;  Executors  and  Adminis- 
trators; Husband  and  Wife,  <§=>274;  In- 
dians, <8=>18;  Statutes,  <@=>224;  Wills. 

m.  RIGHTS  AND  LIABILITIES  OF 
HEIRS  AND  DISTRIBUTEES. 

(A)  Nature  and  Batabliiibment  of  Rights 
in  General. 

<8=>9l(l)  (Okl.)  Where  a  bank  in  which  the 
funds  of  an  administrator  were  deposited  has 
wrongfully  converted  the  share  belonging  to  a 
distributee,  whether  with  or  without  the  con- 
sent of  the  administrator,  by  paying  a  person- 
al note  of  the  administrator  from  the  funds 
deposited,  such  distributee  may  sue  either  the 


bank  or  the  administrator,  or  both,  for  the  re- 
covery of  the  money  converted,  under  Rev. 
Laws  1910,  {  6464.— Farmers'  Bank  &  Trust 
Co.  v.  Sheffler,  186  P.  479. 

Where  after  an  administrator  was  discharg- 
ed, and  the  property  turned  over  to  the  admin- 
istrator's wife,  who  was  the  sole  heir,  the  heir, 
upon  presenting  the  administrator's  deposit 
book  to  the  bank,  discovered  among  the  can- 
celed checks  the  personal  note  of  the  adminis- 
trator marked  paid,  with  a  debit  slip  attacked 
showing  that  it  had  been  paid  out  of  the  funds 
of  the  estate,  the  heir  was  entitled  to  maintain 
an  action  against  the  bank  to  recover  the  mon- 
ey so  paid.— Id. 

DIAGRAMS. 

See  Appeal  and  Error,  <J=»835. 

DISCOVERED  PERIL 

See  Municipal  Corporations,  <S=»705,  706. 

DISCRETION  OF  COURT. 

See  Criminal  Law,  <8=>274;  Evidence,  «=»118; 
Trial,  <&=»66,  68. 

DISLOYALTY. 

See  Criminal  Law,  <g=»413;  War,  <£=>4. 

DISMISSAL  AND  NONSUIT. 

See  Appeal  and  Error,  «=»110,  356,  360,  627, 
628.  835,  781-797;  Criminal  Law,  «=»1081, 
1131;  Indictment  and  Information,  <S=>45; 
Pleading,  «=>138;  Trial,  €=159-165. 

I.  VOLUNTART. 

€=»  1 9(1)  (Cal.App.)  Where  the  maker  of  a 
note  sued  to  cancel  it  on  the  ground  of  fraud, 
and  the  holder  filed  cross-complaint  seeking  to 
collect  the  same  according  to  its  tenor,  where- 
upon the  maker  filed  an  answer  setting  up  his 
grounds  for  cancellation  and  praying  cancella- 
tion of  the  note  such  answer  was  not  one  seek- 
ing affirmative  relief  within  Code  Civ.  Proc.  { 
581,  and  hence,  where,  the  holder  dismissed  the 
cross-complaint,  the  maker  cannot  defeat  a 
subsequent  action  on  the  note  on  the  ground 
that  his  answer  was  one  for  affirmative  relief, 
etc.— Ward  v.  Goetting,  186  P.  640. 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

See  Certiorari,  <S=>64;  Criminal  Law,  <8=>1037, 
1186;  Evidence,  <S=»44,  45;  Officers,  «=»74. 

DIVORCE. 

See  Habeas  Corpus,  <S=99. 

H.  GROUNDS. 

€=»3I  (Wash.)  Where  plaintiff  without  fault  on 
her  part  was  abandoned  by  defendant  husband 
and  after  such  abandonment  he  refused  to  live 
with  her  or  to  contribute  to  her  support,  though 
at  times  contributing  towards  the  support  of 
their  child,  plaintiff  is  entitled  to  divorce; 
abandonment  having  existed  for  more  than 
one  year  and  defendant  having  failed  to  support 
plaintiff  for  a  length  of  time  indicating  a  settled 
purpose  on  his  part  to  disregard  such  obliga- 
tion.—Barnhart  v.  Barnhart,  1S6  P.  267. 
<S=>34  (Ur.)  Incompatibility  of  temper  does  not 
constitute  a  ground  for  divorce  under  L.  O.  L. 
§  507.— Crumbley  v.  Crumbley,  186  P.  423. 

(O)  Appeal. 

<S=3|84(2)  (Or.)  In  divorce  action,  where 
plaintiff  has  appealed  from  a  portion  of  the  de- 
cree, defendant,  upon  failure  to  appeal,  will  be 
deemed  to  be  satisfied  with  the  decree  as  it 
stands,  and  cannot  attack  decree,  but  may  de- 
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fend  it  against  plaintiff*  at.-*'*  ■<>„,.  „ 
Crumbley,  186  P.  423. 

V.  ALIMONY,  ALLOWAKH, 

dispobitioh  or  nuffam. 

,tes>23l  (Kan.)  The  court  may.  in  4^*rr 
the  Question  vof  alimony,  eoufnier  t*»  .w^.,  4 
of  applicant,  an  antenuptial  a«Tt*a>-.-  ».,.    „  " 
final  settlement  and  the  amount  p»A 
such  agreement,  the  duration  of  the 
relation,  and  other  prtnent  circum*^..    „  # 
Blair  v.  Blair,  18B  f.  T»-  .  ... 

«^235  (Kaa.)  pe  court  ma,  e  ^  ^  , 

discretion  in  allowing  alimony.— Blair  v.  Bjut  W*-. 
i  ftft  "P  746  w 

In  an  action  -wherein  the  husband  w«  gW«.  ^  ..J'  . 
a  divorce  for  the  wife's  fault,  held,  in  view  of  ^ 
her  conduct,  an  antenuptial  agreement  and  final  -  ■ 

settlement  and  amount  paid  thereunder  the  du-  t.,  „  , 
ration  of  the  marriage  relation  and  other  cir- , ^  „  . 
cumstancesT  that  the  court  did  not  abuse  itt  \„,M 
taction  in  adjudging  the  wife  not  entitled  U*.  , 
to  alimony.— Id.       .  .      .  ^  ,  u„  \  votamar 
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?™  H         h"if  interest  in  lands  owned  dj '  ri0ds.-Id. 
divided  "n^L^tly  for  support  of  herself  ^304  (Kan.)  Wh*r*    »  . 
h^bmfnSf  cWld  as .  authorized  by  Rev.  Laws  L  arded  the  cnttet,  *  »  " 
fn^mi  io«Q   «hP  took  all  the  title  to  such  tody  passes  to  the  <,<:.-, 
f91?'  *J  S'r  deed  to  plaintiffs  after  decree  t0  'be  intrusted  with  u*  ..."  J. 
^nf_?n£i"  ™d  land  free  from  all  claims  such  chUi-In  re  Crew,,  ;V.  / 


rmTn^cW^pU  an^  ma^enanc.- 
Seward  v.  Johnson,  18b  Bame 
Sb6  mo  Under  Laws  1913  c.  319,  plain- 

!E,^^?Or  'on  fppe'al  by  plaintiff  in  divorce 
be  derived  from  a .perus ai  ot  tne  decree 

not  entitled  to  any  ae"e"  723 

Crumbley  v  9r»m\l^V  nation  of '  divorce  de- 
On  appeal  from  *at  portion  01  u  ^ 

cree  relating  to  P'Xom  th^l  portion  of  the  de- 
party  has  appealed  from  the^.or  ^  ^ 

cree  granting  the  divorce,  a  ^  P intact> 

-<g  1^%^^  ^re 

divorce  ^Sfee^t  an^lafeTthe  portion  of  the 
^5%£S3ft^S&  be  changed  in  de- 
fendant's fajoP.-W.  p0rtion  of  the  di- 
On  plaintiff  s  appeal  from v >  ^  n0 
vorce  decree  affecting  we  v   v          fa  caae 

delicto.— Id. 

OU-TODJAgl^P-OBT  or 

Merges,  186  P.  36. 


tody  passes  to  tne  ',«  :.«-,  j^..  , 
to  be  intrusted  with  ii*.  ...  ' 
such  child.— In  re  Crew*,  ;v.  /" 
<@=3I2  (Or.)  Upon  aw**.  «.  „.  ^  . 
lating  to  the  custody  of  »  *,  /  j 
persons,  the   Supreme  Om'  ^ 
jurisdiction  only— Merge*  ».  M*.r,«  • 

Under  L.  O.  L.  556,  proVttug         '  ' 
shall  be  decided  upon  the  tr»b*.f,., 
dence  accompanying  it,  affidavit*  • 
Supreme  Court  upon  appeal  fr««x  .  "  - 
regarding  the  custody  of  a  rtiiM  «(  ^ 
parties  cannot  be  considered.— M.         '  ' ' 

TO  OPERATION  AHTJ  BPPCCT 
DIVORCE,  ARB  RIGHTS  Or 
DIVORCED  PER80M». 


,^=,332  (Wash.)  Where  a  divorce  U,  ^ 
Granted  and  possession  of  a  chfld  ha»  bma  gi» 
Stte  mother,  and  the  mother  and  the  £M 
nave  become  domiciled  in  another  sUte,  tfc*. 
„«,,rt«  nf  the  place  of  domicile  may,  at  the  leant, 
fetSmtoe  the*  custody  of  the  chad  as  it. 
?».  maV  demand  where  there  are  changes  of 

MXn  WortUal  decree.-Grove.  v. 

Bw^rp86after  divorce  decree  was  entered 
Wh|-n<;  rastody  of  chUd  to  the  mother,  the 
aW?^r  an™  chUd  became  domiciled  in  another 
mother  ana  cnuu  ,  .  ^  consent  of  the 
state  with  the  know ^eage  ^ 

father,  ».m0^^"A«  the  custody  of  the  child 
P^^/^be  btading  upo™  the  court  of  the 
whe°re  the  chUd  wa/domiciled  at  the  time 
?h1  modification  was  made-Id. 


DOMICILE. 


See  Executors  and  Administrators, 
Taxation,  4f=»98. 

DOUBLE  DAMAGES. 

See  Eminent  Domain,  <S=»150. 

DRAFT  ACT. 

See  Attorney  and  Client,  <&=»38,  44. 
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DRAINS. 

See  Waters  and  Water  Courses,  <&=>244. 

I.  ESTABLISHMENT  AND  MAIN- 

TENANCE. 

<8=I4(2)  (Obi.)  Petition  required  to  be  filed 
with  board  of  county  commissioners  by  Oomp. 
Laws  1900,  §  3046,  must  describe  the  drain- 
age district,  so  that  the  aggregate  acres  may 
be  ascertained  from  an  examination  thereof. 
— Mullican  v.  Johnson,  186  P.  242. 

Petition  required  to  be  filed  with  board  of 
county  commissioners  by  Comp.  Laws  1909,  8 
3040.  for  establishment  of  a  drainage  district 
is  essential  to  board's  jurisdiction.— Id. 
<8=I7  (Okl.)  Procedure  for  cleaning  out  and 
repairing  a  drainage  ditch  being  prescribed 
by  Rev.  Laws  1910,  §g  3009-3010.  and  the 
■drainage  commissioner  not  being  authorized  to 
do  so  by  section  2976,  such  commissioner  is 
not  liable  individually  for  failure  to  clean  out 
or  repair  a  drainage  ditch. — Montgomery  v. 
Krouch,  186  P.  218. 

«=>20  (Okl.)  In  an  action  by  a  landowner 
within  a  drainage  district  against  the  drain- 
age district,  the  drainage  commissioner  is  a 
necessary  party  defendant— Montgomery  v. 
Krouch,  186  P.  2ia 

The  general  rule  is  that  drainage  districts 
can  neither  sue  nor  be  sued,  unless  so  provid- 
ed by  statute. — Id. 

45=57  (Okl.)  An  owner  of  lands  within  a 
drainage  district,  who  desires  the  drainage 
ditch  cleaned  out  or  repaired,  must  proceed 
under  Rev.  Laws  1910,  §  3009,  and  if  he  fails 
to*  comply  with  such  statute  he  cannot  main- 
tain an  action  for  damages  against  the  dis- 
trict for  failure  to  clean  out  the  drain. — Mont- 
gomery v.  Krouch,  186  P.  218. 

II.  ASSESSMENTS  AND  SPECIAL 

TAXES. 

9=374  (Okl.)  In  proceedings  for  levy  of  a 
special  assessment,  as  under  Comp.  Laws  1909, 
f  3046,  relating  to  drainage  districts,  etc., 
where  local  authorities  act  without  jurisdic- 
tion from  beginning,  one  whose  property  is 
benefited  may  deny  the  validity  of  the  pro- 
ceedings, although  he  did  not  object  while 
work  was  in  progress,  although  after  juris- 
diction is  acquired  he  might  be  estopped  to 
question  mere  irregularities. — Mullican  v.  John- 
son, 186  P.  242. 

<§=>9I  (Okl.)  Where  drainage  commissions 
have  acquired  jurisdiction  to  make  assess- 
ments under  Rev.  Laws  1910,  §5  2959-3023, 
and  the  property  owners  have  had  an  oppor- 
tunity after  notice  to  be  heard  upon  their  ob- 
jections, the  property  owners  cannot,  in  a 
proceeding  for  injunction,  be  heard  to  say  that 
the  assessments  are  greater  than  the  bene- 
fits received  or  are  disproportionate  to*  oth- 
ens;  they  having  an  adequate  remedy  by  ap- 
peal under  Kev.  Laws  1910,  {  2979.— Mont- 
gomery v.  Krouch,  186  P.  218. 

DRAMSHOPS. 

See  Intoxicating  Liquors. 

DRUNKARDS. 

See  Criminal  Law,  <©=>57;  Homicide,  «=>28, 
81,  180,  238,  270. 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law,  <g=>251-300. 

DUPLEX  HOUSES. 

See  Covenants,  «@=>51;  Injunction,  <£=>189. 

DUPLICATE. 

See  Criminal  Law,  <S=Ai9L 


EASEMENTS. 

See  Eminent  Domain,  <8=sl00,  106,  222:  Judg- 
ment, <g=256;  Municipal  Corporations,  <8= 
669;  Waters  and  Water  Courses,  <S=116, 
152. 

II.  EXTENT  OF  RIGHT.  USE,  AND 
OBSTRUCTION. 


1(9)  (Cal.App.)  In  action  to  quiet  title  to 
a  right  of  way,  conflicting  evidence  held  to  sus- 
tain a  finding  that  defendant's  fences  had  not 
cut  off  plaintiff's  use. of  the  easement  for  the 
five-year  period  within  which  actions  to  recover 
interest  in  real  property  are  required  to  be 
brought  by  Code  Civ.  Proc.  §§  318,  319.— Roger 
v.  Struven,  188  P.  817. 

EJECTMENT. 

I.  RIGHT  OF  ACTION  AND  DEFENSES. 

<8=>24  (Or.)  One  acquiring  title  to  land  by  ad- 
verse possession  can  successfully  defend  an 
ejectment  action  brought  by  the  owner  of  the 
record  title.— Looney  v.  Sears,  186  P.  548. 

EJUSDEM  GENERIS. 

See  Mines  and  Minerals,  4=973. 

ELECTIONS. 

See  Counties,  <S=>129:  Injunction.  <8=85;  Land- 
lord and  Tenant,  <8=>199%,  233. 

ELECTRICITY. 

See  Eminent  Domain,  <~=>262;  Municipal  Cor- 
porations, <3=»272;    Taxation,  <g=375. 

<3=»  1 1  (Mont.)  A  contract  to  furnish  a  rail- 
road company  all  the  electric  current  it  required 
at  its  pumping  station  and  other  places  was  not 
broken  by  such  company  by  its  abandonment 
of  the  pumping  station,  though  the  inducing 
cause  for  making  the  contract  by  the  light  com- 
pany was  the  use  of  its  current  at  the  pump- 
ing station,  as  this  could  not  be  read  into  the 
contract  as  a  part  of  the  consideration,  in  view 
of  Rev.  Codes,  S|  5018,  7873.-Helena  Light  & 
Ry.  Co.  v.  Northern  Pac.  Ry.  Co.,  186  P.  702. 

Where  a  contract  to  furnish  all  the  electric 
current  required  at  a  pumping  station  and  other 
points  did  not  require  the  use  of  current  at 
the  points  specified,  the  abandonment  of  the 
pumping  station  did  not  prevent  the  exercise 
of  an  option  to  renew,  on  the  theory  that  a 
renewal  of  a  part  only  of  the  contract  was 
sought— Id. 

A  contract  to  furnish  electric  current,  reserv- 
ing to  the  customer  the  right  to  renew  for  an 
additional  term  by  giving  notice,  did  not  require 
the  execution  of  a  new  contract,  and  the  giving 
of  notice  extended  the  original  contract,  wnich 
then  became  a  present  demise  as  of  the  orig- 
inal date  for  both  the  original  and  extended 
term.— Id. 

A  contract  for  electric  current,  reserving  to 
the  customer  an  option  to  renew  for  an  addi- 
tional term,  contemplated  only  one  renewal, 
and  the  exercise  of  the  option  extended  all  the 
terms  of  the  contract,  excepting  the  option 
clause. — Id. 

Under  Public  Utility  Act  1913,  §  12,  prohibit- 
ing discriminatory  rates,  but  providing  that  it 
shall  not  affect  existing  contracts,  a  provision 
in  an  existing  contract  for  electric  current,  giv- 
ing the  consumer  an  option  to  extend  the  term, 
is  not  affected,  and  the  option  may  be  exercised 
subsequent  to  the  passage  of  the  act.— Id. 
45=»ll  (Okl.)  When  the  Corporation  Commis- 
sion on  making  an  order  prescribing  rates  for 
electric  service  fails  to  make  a  finding  of  facts 
and  to  certify  them  to  Supreme  Court  on  ap- 
peal from  its  order,  that  court,  under  Const, 
art.  9.  §  22,  may  remand  case  to  commission 
with  direction  to  find  facts  on  which  order  is 
based  and  to  certify  them  to  the  court  before 
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Wholly  within  the  province  of  the  municipality. 


appeal  ia  finally  decided.— Muskogee  Gas  &  Elec- 
tric Co.  y.  State,  186  P.  730. 
<8=»I6(7)  (Cal.)  In  action  for  death  of  plain- 
tiff's son,  resulting  from  contact  with  high- 
voltage  wire  of  defendant  electric  company, 
held,  that  proximate  cause  of  death  was  neg- 
ligence of  son's  employer  in  moving  pile  driver 
before  wires  had  been  set  back  as  agreed  to 
avoid  danger. — Stackpole  v.  Pacific  Gas  &  Elec- 
tric Co.,  186  P.  354. 

€=»I6(7)  (Cal.App.)  A  power  company  main- 
taining a  rotten  pole  was  not  liable  for  the 
death  of  a  guest  in  an  automobile,  who  was 
electrocuted  when  the  automobile  ran  into  and 
broke  the  pole,  where  it  could  not  reasonably 
have  been  anticipated  that  a  vehicle  would 
leave  the  traveled  portion  of  the  highway  and 
come  in  contact  with  the  pole,  and  by  reason 
thereof  cause  it  to  break  and  fall,  not  being 
called  upon  as  a  matter  of  law  to  take  such 
precautions  as  would  prevent  injuries  which 
might  result  from  such  contact— Stewart  v. 
San  Joaquin  Light  &  Power  Co.,  186  P.  160. 

A  power  company  maintaining  a  rotten  pole 
was  not  liable  for  the  death  of  a  guest  in  an 
automobile,  who  was  electrocuted  when  the  au- 
tomobile ran  into  and  broke  the  pole,  if  the  pole 
was  in  such  condition  as  to  withstand  ordinary 
strain  put  upon  it  by  the  elements,  and  such 
strains  as  might  be  occasioned  by  the  ordinary 
use  of  the  highway  by  travelers,  and  was  in 
such  position  as  to  be  safe  from  the  ordinary 
danger  of  collision  from  vehicles  traveling  on 
the  highway,  and  if  the  breaking  of  the  pole 
was  caused  by  unusual  circumstances  over 
which  the  power  company  had  no  control  and 
which  it  was  not  called  upon  to  reasonably 
anticipate. — Id. 

<S=>I9(6)  (CaLApp.)  In  an  action  for  death  of 
a  passenger  in  an  automobile,  electrocuted 
when  the  automobile  ran  into  a  rotten  pole 
on  which  was  strung  high-power  cable,  break- 
ing the  pole  and  causing  the  cable  to  fall, 
whether  the  power  company  was  negligent  in 
maintaining  the  rotten  pole  held  for  the  jury. 
— Stewart  v.  San  Joaquin  Light  &  Power  Co., 
186  P.  160. 

EMBEZZLEMENT. 

^=44(2)  (Cal.)  Evidence  in  a  prosecution  for 
felony  embezzlement  held  to  justify  the  jury  in 
finding  that  no  criminal  intent  was  proven  on 
the  part  of  the  accused,  and  that  the  applica- 
tion of  moneys  in  his  hands  was  with  the  full 
knowledge  and  acquiescence  of  all  persons  con- 
cerned.— Murphy  v.  Davids,  186  P.  143. 

EMINENT  DOMAIN. 

See  Evidence,  <g=113,  142;  Highways,  ®=»7; 
Jury,  <g=»31;  Trial,  <S=»57,  296;  Witnesses, 
€=28. 

I.  NATURE,  EXTENT.  AND  DELEOA* 
TION  OF  POWER. 

<g=2(l)  (Okl.)  An  order  of  Corporation  Com- 
mission requiring  a  telephone  company  having 
long-distance  and  local  lines  to  permit  a  physi- 
cal connection  between  its  lines  and  those  of  a 
local  competitor,  and  the  routing  of  messages 
over  its  lines  and  the  competitor  s  in  a  manner 
to  be  designated  by  such  competitor,  without 
provision  for  compensation  first  made,  is  a 
taking  of  the  company's  property  without  com- 
pensation in  violation  of  the  Constitution;  such 
order  being  an  exercise  of  power  of  eminent 
domain  and  not  of  state's  police  power. — Pio- 
neer Telephone  &  Telegraph  Co.  v.  State,  186 
P.  934. 

<3=>66  (Colo.)  Under  Laws  1911,  p.  373,  §  5, 
providing  that,  in  condemnation  of  land  by  city 
for  street  purposes,  the  court  cannot  inquire 
into  the  necessity  for  making  the  improvement, 
for  taking  property,  or  for  exercising  the  right, 
a  condemnation  for  a  street  is  a  proper  use  of 
the  power,  and  the  necessity  for  the  taking  is 


—Wassenich 
186  P. 


v.  City  and  County  of  Denver, 


II.  COMPENSATION. 
(A.)  Neeeaaltr  ud  Sufficiency  in  General. 

«=>76  (Colo.)  The  owner  of  property  taken  for 
street  purposes  under  Laws  1911,  p.  373,  is  en- 
titled to  payment  in  cash,  and  is  not  compelled 
to  accept  a  city  warrant  in  lieu  of  cash,  and  a 
decree  providing  for  possession  by  the  city  on 
deposit  of  a  city  warrant  was  erroneous.— Was- 
senich v.  City  and  County  of  Denver,  186  P. 
533. 

(B)    Taking;    or     Injuring    Property  aa 
Ground  for  Compensation. 

<8=>I00(6)  (Colo.)  The  owner  of  property  not 
abutting  on  the  part  of  a  street  that  is  closed 
is  entitled  to  compensation  for  damage  special 
and  peculiar  to  him,  such  as  the  substantial 
impairment  of  his  right  of  access. — Denver 
Union  Terminal  Ry.  Co.  v.  Glodt,  186  P.  904; 
Same  v.  Freund,  Id.  909. 

To  entitle  the  owner  of  property  to  damages 
for  injury  by  closing  of  street,  where  his  prop- 
erty does  not  abut  the  part  closed,  the  damage 
must  be  to  the  property  or  its  appurtenances, 
or  must  affect  some  right  or  interest  which  the 
owner  enjoys  in  connection  with  the  property, 
and  which  is  not  shared  with  or  enjoyed  by  the 
public  generally.— Id. 

Under  Const,  art.  2,  8  16,  providing  that  pri- 
vate property  shall  not  be  taken  without  just 
compensation,  the  owner  of  property  is  entitled 
to  damages  for  impairment  of  his  easement  of 
access  by  the  closing  of  a  street,  though  his 
property  does  not  abut  such  street. — Id. 

Where  the  closing  of  a  street  west  of  the 
square  in  which  plaintiffs'  lots  were  located 
cot  off  all  access  from  plaintiffs'  property  to 
streets  leading  to  the  business  section  of  the 
town  in  the  direction  plaintiffs  had  been  accus- 
tomed to  use,  which  was  the  most  convenient 
way_  of  reaching  such  business  section,  and  the 
closing  of  other  streets  resulted  in  leaving  only 
an  inadequate  and  dangerous  way  for  egress 
on  a  street  occupied  by  a  viaduct,  plaintiffs  sus- 
tained such  special  damages  as  entitled  them 
to  compensation  from  defendant  terminal  com- 
pany for  the  closing  of  such  streets.— Id. 
■8=101(1)  (Or.)  A  municipal  council  may  raise 
the  grade  of  a  street,  and  such  action  consti- 
tutes the  imposition  of  no  additional  burden  up- 
on surrounding  property.— Ukase  Inv.  Co.  v. 
City  of  Portland,  186  P.  658. 
«©=>  1 06  (Colo.)  An  abutting  owner  has  an  in- 
defeasible right  of  access  to  and  from  his  prop- 
erty to  the  street,  a  right  which  is  appurtenant 
to  his  lot  and  is  private  property,  and  there- 
fore cannot  be  taken  away  or  materially  im- 
paired or  interfered  with  even  under  legislative 
authority  without  compensation.  —  Minnequa 
Lumber  Co.  v.  City  and  County  of  Denver,  186 
P.  539. 

An  abutting  owner  is  entitled  to  compensa- 
tion where  his  easement  of  access  to  the  street 
is  taken  away  or  materially  interfered  with  by 
the  municipality  as  the  result  of  making  an  un- 
usual change  in  the  street,  or  putting  it,  or  al- 
lowing it  to  be  put,  to  an  extraordinary  or  un- 
anticipated use. — Id. 

The  building  of  a  viaduct  in  a  street  by  a  city, 
whereby  ingress  to  and  egress  from  abutting 
property  is  adversely  affected,  is  such  an  ex- 
traordinary use  of  the  street  as  could  not  have 
been  anticipated  at  the  time  of  its  dedication, 
and  an  abutting  owner  is  entitled  to  compen- 
sation for  injury  to  his  property  on  such  ac- 
count which  is  not  of  a  kind  common  to  the 
general  public. — Id. 

Where  the  street  in  front  of  plaintiff  lum- 
ber company's  premises  was  not  vacated,  but 
the  roadway  was  raised  on  a  viaduct  so  that  the 
lumber  company  was  deprived  of  direct  access 
thereto,  its  easement  having  been  interfered 
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with  substantially,  it  was  entitled  to  compen- 
sation from  the  city  under  the  Constitution. 
-Id. 

<8=>I08  (Colo.)  The  owner  of  property  is  en- 
titled to  compensation  for  impairment  of  his 
right  of  access  by  the  occupation  of  half  of  a 
street  abutting  his  lots  by  an  approach  to  a 
railway  viaduct,  notwithstanding  ue  portion  of 
the  street  from  his  lots  to  the  center  of  the 
street  remains  open,  since  his  easement  of  ac- 
cess extends  the  full  width  of  the  street— Den- 
ver Union  ^rminal  Ry.  Co.  v.  Glodt,  186  P. 
904;  Same  v.  Freund,  Id.  909. 

A  railway  terminal  company  organized  and 
engaged  in  the  business  of  reconstructing  ter- 
minal facilities  of  a  city,  which  necessitates 
the  closing  and  vacation  of  streets  pursuant  to 
ordinance  duly  enacted  by  the  city  council,  is 
liable  to  property  owners  for  damage  resulting 
from  closing  such  streets,  as  the  terminal  com- 
pany reaped  the  benefits  of  the  vacating  ordi- 
nance, and  is  liable,  irrespective  of  ordinance 
or  consent  of  the  city.— Id. 
(9=112  (Cal.)  Where  the  manner  of  use  of 
land  taken  by  eminent  domain  is  such  as  natu- 
rally and  necessarily  subjects  defendants'  re- 
maining lands  to  damage  from  seepage  and  flood, 
their  depreciation  in  value  from  such  cause  is 
a  proper  element  of  damage,  and  the  defendant 
owners  are  entitled  to  have  the  Jury  instructed 
to  consider  such  damage  as  a  natural  and  nec- 
essary incident  to  the  raising  of  the  water  in 
the  reservoir.— Yolo  Water  &  Power  Co.  v. 
Hudson,  186  P.  772. 

€=>  1 1 6  (Wash.)  In  proceeding  to  condemn 
right  of  way  for  public  road,  owner  was  not  en- 
titled to  damages  for  interference  with  the  use 
of  the  remainder  of  the  property  during  con- 
struction of  road.— In  re  West  Marginal  Way 
in  City  of  Seattle,  188  P.  644. 


(O)  Hei 


ad  Amount. 


4=s>  1 24  (Colo.)  In  proceedings  to  condemn  land 
for  street  purposes  under  Laws  1911,  p.  373, 
instruction  that  the  present  market  value  at 
the  time  of  the  trial  is  the  measure  of  compen- 
sation is  proper  as  against  defendant's  conten- 
tion that  he  is  entitled  to  the  highest  value  he 
might  be  able  to  obtain  in  the  future  by  waiting 
for  a  better  market,  or  by  waiting  for  a  cus- 
tomer who  would  buy  on  the  basis  of  the  most 
advantageous  use  to  whioh  it  could  reasonably 
be  put.— Wassenich  v.  City  and  County  of  Den- 
ver, 186  P.  533. 

<$=>I3I  (Colo.)  In  determining  the  present  cash 
value  of  property  taken  for  street  purposes  un- 
der Laws  1911,  p.  373,  any  reasonable  future 
use  to  which  the  property  may  be  put  may  be 
considered,  but  the  owner  is  not  entitled  to  any 
speculative  or  prospective  damages  or  value. — 
Wassenich  v.  City  and  County  of  Denver,  186 
P.  533. 

<g=s!46  (Mont.)  Generally,  neighborhood  bene- 
fits resulting  to  the  owner  in  common  with  oth- 
ers may  not  in  eminent  domain  proceedings  be 
set  off  under  Rev.  Codes,  (  7341,  against  the 
damages  to  the  owner,  and  benefits  which  may 
be  deducted  must  be  special  or  local,  or  such  as 
result  directly  and  peculiarly  to  the  particular 
tract  of  which  a  part  is  taken.— Gallatin  Valley 
Electric  Ry.  v.  Neible,  186  P.  689. 

The  general  enhancement  of  values  in  land 
in  the  vicinity  of  a  railroad  because  of  its  con- 
struction is  not  a  proper  element  of  benefit  to 
be  allowed  in  condemnation  proceedings.— Id. 
<8=>I50  (Cal.)  The  value  of  condemned  lands, 
arising  from  their  availability  for  use  in  con- 
junction with  other  lands  not  taken,  and  the 
loss  in  value  of  lands  not  taken  from  their 
availability  for  use  in  conjunction  with  those 
taken,  are  wholly  separate  and  independent 
matters,  and  the  plaintiff  was  not  subjected  to 
double  damages  for  the  taking  of  the  lands  by 
consideration  of  each.— Yolo  Water  &  Power 
Co.  v.  Hudson,  180  P.  772. 


(D)  Persona  Entitled  and  Payment. 

<S=>I52(1)  (Mont.)  Plaintiff  claiming  under  a 
patent  from  the  United  States  issued  in  1913 
under  Act  Cong.  March  2,  1889,  covering  the 
allotment  of  a  Flathead  Indian  in  the  Bitter 
Root  Valley  taken  under  Act  Cong.  June  5, 
1872,  which  was  silent  as  to  an  existing  rail- 
road right  of  way,  and  who  had  received  no 
assignment  of  the  former  Indian  owner's  right 
to  recover  damages,  could  not  recover  damages 
against  the  railroad.— Smith  v.  Northern  Pac. 
Ry.,  186  P.  684. 

4=3)53  (Mont.)  Where  land  is  taken  by  a  cor- 
poration authorized  to  exercise  the  right  of 
eminent  domain,  the  right  to  compensation  for 
damages  accrues  to  the  owner  at  once  and  does 
not  pass  to  a  subsequent  purchaser  by  the  mere 
conveyance  of  the  land,  such  as  a  conveyance 
by  an  Indian  allottee  in  the  Bitter  Root  Valley 
under  Act  Cong.  June  5,  1872,  made  by  Sec- 
retary of  Interior  in  accordance  with  Act  Cong. 
March  2,  1889.— Smith  v.  Northern  Pac.  Ry., 
186  P.  684. 

<S=al55  (Colo.)  In  proceedings  to  take  property 
for  street  purposes  under  Laws  1911,  p.  373, 
where  owner  of  property  procured  his  tenant 
to  be  made  a  party,  and  the  lease  to  be  received 
in  evidence,  and  the  lessee  compromised  his 
share  of  the  controversy  by  accepting  the  award, 
the  owner  of  the  property,  after  final  judgment 
and  on  motion  for  new  trial,  was  not  entitled 
to  have  a  single  award  for  the  whole  amount 
of  compensation  and  damage  made  and  the 
amount  paid  into  court— Wassenich  v.  City  and 
County  of  Denver,  186  P.  533. 

HI.  PROCEEDINGS  TO  TAKE  PROP- 
ERTY AND  ASSESS  COMPENSA- 
TION. 

4=»I67(4)  (Colo.)  Proceedings  in  eminent  do- 
main are  sui  generis,  and  statutes  are  to  be 
strictly    construed— Wassenich   v.    City  and 
County  of  Denver,  186  P.  533. 
®=>I98(1)  (Colo.)  In  proceedings  by  a  city  un- 
der Laws  1911,  p.  878,  to  condemn  land  for 
street  purposes,  objections  that  petitioner  is 
not  entitled  to  condemn  the  property  should 
be  raised  in  limine,  and  do  not  belong  to  the 
question  of  necessity.— Wassenich  v.  City  and 
County  of  Denver,  186  P.  533. 
€=>204  (Mont.)  In   condemnation  proceedings 
by  an  electric  railway  company,  it  was  not  er- 
ror to  exclude  evidence  as  to  enhancement  of 
value  of  the  land  because  of  the  construction 
of  the  road  and  of  depots,  stockyards,  elevator, 
and  side  tracks,  such  improvement  not  being 
special  benefits  to  the  lands  taken,  nor  entitled 
to  be  set  off  against  damages.— Gallatin  Valley 
Electric  Ry.  v.  Neible,  186  P.  689. 
<£=>205  (Cal.)  In  a  condemnation  proceeding, 
where  the  knowledge  of  market  value  of  both 
parties'  witnesses  compared  favorably,  and  de- 
fendants' witnesses  estimated  that  the  land  was 
worth  $300  to  $500  per  acre,  and  severance 
damages  to  land  not  taken  at  $10  to  $20  per 
acre,  while  plaintiff's  witnesses  placed  con- 
demned land's  value  at  $40  to  $100  per  acre,  an 
award  of  $160  per  acre  for  condemned  land, 
and  $50  in  case  of  two  tracts,  and  $100  per 
acre  in  remaining  tracts,  as  severance  damages, 
is  not  excessive.— Yolo  Water  &  Power  Co.  v. 
Hudson,  186  P.  772. 

€=>205  (Kan.)  Evidence  in  a  proceeding  to  con- 
demn a  railroad  right  of  way  through  a  tract 
owned  by  plaintiff  held  to  support  the  findings, 
verdict,  and  judgment  for  plaintiff  for  $250  for 
the  land  taken  and  $600  for  damages  to  the 
rest.— Phillips  v.  Southwest  Missouri  R.  Co., 
186  P.  197. 

(3=3220  (Colo.)  In  proceedings  to  condemn  land 
for  street  purposes  under  Laws  1911.  p.  373, 
refusal  to  permit  the  jury  while  examining  the 
land  taken  to  examine  other  tracts  concerning 
which  certain  witnesses  had  testified,  was  prop- 
er, since  the  statute  makes  no  provision  for  the 
examination  of  other  premises. — Wassenich  v. 
City  and  Counts'  of  Denver,  186  P.  533. 
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jury  valued  them  at  only  $160  per  acre.— Tote 


€=222(1)  (Colo.)  In  proceeding*  to  take  land 
for  street  purposes  under  Laws  1911,  p. 
instructions  that  the  issue  to  be  determined  is 
the  fair  actual  cash  market  value  of  the  land 
taken  at  the  time  of  the  award,  and  the  direct, 
fair,  and  actual  damages  to  the  remainder  or 
the  tract  not  taken,  caused  by  the  improvement, 
equal  to  the  diminution  in  the  market  value 
of  the  residue  at  the  time  of  trial,  for  any  use 
to  which  it  may  be  reasonably  put,  held  to  be 
dear,  ample,  and  in  harmony  with  the  statute 
on  the  issue  of  damages.— Wassenich  v.  City  and 
County  of  Denver,  18ft  P.  633. 

In  proceedings  to  take  property  for  street  pur- 
poses, under  Laws  1911,  p.  373,  where  owner 
of  property  procured  his  tenant  to  be  made  a 
party,  and  the  tenant  thereafter  accepted  the 
award,  instructions  to  the  jury  that  compensa- 
tion of  the  owner  should  be  the  value  of  his 
property  subject  to  the  lease,  and  that  damages 
to  the  remaining  property  must  also  be  con- 
sidered with  respect  to  its  value  subject  to  the 
lease,  were  correctly  stated.— Id. 
€=222(1)  (Kan.)  In  a  proceeding  to  condemn  a 
right  of  way  an  omission  to  instruct  that  only 
an  easement  and  not  a  title  in  fee  simple  was 
taken  was  supplied  by  another  instruction  that 
the  appropriation  created  an  easement,  and 
that  the  fee  still  remained  in  the  owner,  and 
the  charge,  taken  as  a  whole,  was  correct.— 
Phillips  v.  Southwest  Missouri  H.  Co.,  186  P, 
197.  '  , 

€=»222(4)  (Colo.)  Instructions  on  market  value 
of  property  taken  for  street  purposes,  held  with- 
out error. — Wassenich  v.  City  and  County  of 
Denver,  188  P.  533. 

€=222(5)  (Cal.)  In  a  proceeding  to  condemn 
parts  of  defendants'  lands  for  reservoir  purpos- 
es, in  order  to  raise  the  level  of  reservoir  wa- 
ters, where  there  was  evidence  concerning  the 
extent  of  seepage  at  the  present  level  and  its 
physical  effect,  and  its  effect  on  the  value  of 
the  land  affected,  and  there  was  evidence  of 
the  nature  of  the  soil  at  and  above  the  level  at 
which  it  was  proposed  to  keep  the  water,  and 
the  contour  of  lie  land  between  the  present 
and  proposed  levels,  and  the  jury  spent  a  day 
viewing  the  premises,  there  was  sufficient  evi- 
dence to  support  an  instruction  on  the  damage 
to  lands  not  taken,  which  were  to  be  expected 
to  follow  naturally  and  reasonably  from  danger 
of  seepage  and  flood.— Yolo  Water  &  Power 
Co.  v.  Hudson,  186  P.  772. 
9=3223  (Colo.)  A  verdict  assessing  compensa- 
tion for  the  taking  of  land  for  street  purposes 
under  Laws  1911,  p.  373,  is  not  affected  by  the 
fact  that  it  does  not  correspond  with  the  evi- 
dence of  any  of  the  experts  who  testified  as  to 
value.— Wassenich  v.  City  and  County  of  Den 
ver,  186  P.  533. 

€=262(2)  (Cal.)  A  party  cannot  complain 
of  an  instruction  given  on  the  market  value  of 
land  in  a  condemnation  proceeding  at  the  in- 
stance of  his  adversary,  when  such  party  has 
requested  a  substantially  similar  instruction. — 
Yolo  Water  &  Power  Co.  v.  Hudson,  186  P. 
772. 

€=262(4)  (Colo.)  Where  the  question  as  to 
petitioner  s  right  to  exercise  the  power  of  emi- 
nent domain  was  tried  and  determined  for  peti- 
tioner,  but  the  evidence  on  the  point  is  not  in 
the  record  on  error  to  review  judgment,  and 
nothing  in  the  record  shows  the  decision  to  be 
erroneous,  the  Supreme  Court  must  let  it 
stand. — Sternberger  v.  Continental  Mines  Pow- 
er &  Reduction  Co.,  186  P.  910. 
9=9262(5)  (Cal.)  In  a  condemnation  proceed- 
ing, if  it  was  erroneous  to  permit  a  witness  to 
testify  that  land  situated  in  the  vicinity  of  the 
lands  involved  had  a  market  value  of  $1,000 
per  acre,  it  cannot  be  held  prejudicial,  where 
the  witness  testified  that  the  lands  were  simi- 
lar in  location,  productivity,  and  fertility  to 
those  in  controversy,  but  the  witness  valued 
the  latter  lands  at  but  $480  per  acre,  and  the 


Water  &  Power  Co.  v.  Hudson,  186  P.  772. 

While  .as  instruction  in  a  condemnation  pro- 
ceeding that  the  jury  were  not  "confined  to  a 
consideration  of  the  uses  of  the  land  at  the 
time  of  the  taking,  but  the  possibility  of  its 
change  to  a  more  profitable  use  had  it  not  been 
taken,"  could  be  considered,  while  open  to  criti- 
cism as  permitting  the  jury  to  place  special 
value  for  a  peculiar  purpose  and  to  enter  a 
field  of  speculative  conjecture,  where  the  bur- 
den of  the  charge  was  that  any  possible  use  for 
which  the  land  might  be  available,  was  to  be 
considered  only  in  arriving  at  the  market  val- 
ue, such  instruction  was  not  prejudicial.— Id. 
€=262(5)  (Colo.).  In  proceedings  to  condemn 
right  of  way  for  an  electric  power  line,  if  an 
interlocutory  order,  before  service  of  sum- 
mons and  without  notice  to  landowners,  per- 
mitting petitioner  to  take  possession  of  the 
right  of  way,  violated  constitutional  provisions 
as  to  due  process  and  the  taking  of  property 
without  just  compensation,  such  order  did  not 
vitiate  subsequent  proceedings  for  condemna- 
tion, duly  had,  and  where  the  landowners  re- 
ceived notice,  and  had  their  compensation  ju- 
dicially ascertained,  judgment  of  condemnation 
will  not  be  reversed  on  error,  because  of  such 
interlocutory  order,  unless  it  injuriously  affect- 
ed their  rights  on  the  merits.— Sternberger  v. 
Continental  Mines  Power  &  Reduction  Co.,  186 
V.  910. 

€=•262(6)  (Cal.)  In  a  condemnation  proceed- 
ing, the  objection  that  a  witness  was  permitted 
to  testify  to  the  value  of  a  crop  of  barley 
raised  by  him  on  the  land  of  one  of  the  re- 
spondents cannot  be  sustained,  where  the  mass 
of  testimony  in  favor  of  the  verdict  makes  the 
possibility  that  such  evidence  was  prejudicial 
so  remote  as  to  warrant  the  conclusion  that  it 
did  not  affect  the  award.— Yolo  Water  &  Pow- 
er Co.  v.  Hudson,  186  P.  772. 

In  a  proceeding  to  condemn  land  for  reservoir 
uses,  an  instruction  directing  the  jury  to  ex- 
clude the  consideration  of  benefits,  if  any,  de- 
rived by  defendants  from  the  construction  of 
the  reservoir,  if  error,  was  harmless,  where 
the  evidence-  showed  the  only  possible  benefit 
would  be  protection  from  floods  which  occurred 
very  rarely,  never  at  such  times  as  to  injure 
crops,  and  deposited  rich  sediments,  adding  to 
the  fertility  of  the  soil.— Id. 

EMPLOYERS'  LIABILITY  ACTS. 

See  Appeal  and  Error,  €=1052,  1151:  Courts, 
■8=97;  Death,  €=29,  31,  52,  82 ;  Evidence, 
€=126;  Master  and  Servant,  €=204,  278, 
286;  Negligence,  <3=101;  Pleading,  €=430. 

ENGLISH  LANGUAGE. 

See  Executors  and  Administrators,  €=315. 

EQUAL  PROTECTION  OF  THE  LAWS. 

See  Constitutional  Law,  €=215-250. 

EQUITY. 

See  Appeal  and  Error,  €=250,  987,  990,  1009, 
1175;  Cancellation  of  Instruments ;  Costs, 
€=234;  Covenants,  €=49;  Injunction;  Ju- 
ry, €=13;  Partition;  Partnership,  €=319; 
Principal  and  Surety,  €=172;  Quieting  Ti- 
tle; Reformation  of  Instruments;  Specific 
Performance;  Subrogation;  Trusts. 

ERROR,  WRIT  OF. 

See  Appeal  and  Error. 

ESCROWS. 

See  Evidence,  €=450;  Vendor  and  Purchaser, 
€=54. 

€=»I4(1)  (Or.)  In  action  to  cancel  deed,  evi- 
dence held  sufficient  to  show  that  third  party. 
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with  whom  plaintiff  left  blank- deed  in  escrow, 
had  delivered  deed  to  defendant,  an  innocent 
purchaser,  in  violation  of  instructions.— Rohr- 
bacher  t.  Strain,  186  P.  583. 

ESPIONAGE  ACT. 

See  Criminal  Law,  <g=s>371;  Indictment  and 
Information,  €=>125. 

ESTATES. 

See  Descent  and  Distribution;  Executors  and 
Administrators:  Joint  Tenancy;  life  Es- 
tates; Perpetuities;  Wills. 

ESTOPPEL 

See  Boundaries,  €=»47;  Contracts,  «=»98; 
Drains,  ©=»74 ;  Guardian  and  Ward,  ®=>61 ; 
Judgment,  ®=»675;  Limitation  of  Actions, 
<£==13;  Mines  and  Minerals,  <S=60;  Trusts, 

HI.  EQUITABLE  ESTOPPEL. 

(B)  Grounds  of  Estoppel. 

«=a74(l)  (Nev.)  Where  the  owner  of  a  min- 
ing claim  put  another  in  position  to  hold  him- 
self out  as  holder  of  an  option  to  sell,  and  pur- 
chasers dealt  with  such  other  on  the  assump- 
tion, the  owner  cannot  urge  the  agency  of  such 
other  and  his  misconduct  as  ground  for  setting 
aside  his  deed  to  the  purchasers,  since  one  who 
makes  it  possible  for  a  person  to  perpetrate  a 
wrong  on  another  must  suffer  the  conse- 
quences.— Keyworth  v.  Nevada  Packard  Mines 
Co.,  186  P.  1110. 

<S=>75  (CaLApp.)  Where  a  party  clothes  anoth- 
er with  the  indicia  of  ownership  of  shares  of 
stock,  he  cannot  claim  as  against  bona  fide  pur- 
chaser that  the  apparent  owner  has  a  limited 
title  only  when  knowledge  of  the  limitation  had 
not  been  conveyed  to  purchaser. — Spellacy  v. 
Young,  186  P.  368. 

<8=>83(4)  (Cal.App.)  Vendor's  representations 
that  a  strip  of  land  was  a  public  way  and  a 
deed,  naming  the  strip  in  describing  the  land 
conveyed,  held  to  constitute  an-  estoppel  in 
pais,  precluding  the  vendor  from  contending 
the  strip  of  land  was  not  a  public  way  or 
street— Roger  v.  Struven,  186  P.  817. 

(B)  Pleading;,  Evidence,  Trial,  and  Re- 
view. 

<8=>II0  (Cal.App.)  The  trial  court's  finding  for 
defendant  cannot  be  sustained  on  the  ground  of 
estoppel,  where  defendant  did  not  plead  estop- 
pel.—Jewell  v.  Gomes,  186  P.  384. 

EVIDENCE 

See  Courts,  €=>35;  Criminal  Law,  ®=>304~ 
561;  New  Trial,  <S=>99,  103,  108;  Stipula- 
tions, <©=»14;  Witnesses. 

Reception  at  trial,  see  Criminal  Law,  ®=>656; 
Trial,  <S=>56-95. 

For  evidence  as  to  particular  facts  or  issues 
or  in  particular  actions  or  procedings,  see 
also  the  various  specific  topics. 

For  review  of  rulings  relating  to  evidence,  see 
Appeal  and  Error. 

I.  JUDICIAL  NOTICE. 

€=s  1 0(2)  (Cal.App.)  It  is  a  matter  of  common 
knowledge  that  in  the  state  of  California  mu- 
nicipal corporations  are  not  often  contiguous, 
but  are  separated  by  intervening  territory. — 
Randolph  v.  Stanislaus  County,  186  P.  625. 
<g=l3  (Utah)  It  is  a  matter  of  common  knowl- 
edge that  it  is  lack  of  judgment,  rather  than 
want  of  knowledge,  which  minimizes  both  fear 
and  caution  in  the  young  and  inexperienced 
mind— Groesbeck  v.  Lake  Side  Printing  Co., 
186  P.  103. 

<S=I6  (CaLApp.)  Courts  will  take  judicial  no- 
tice of  the  meaning  of  the  term  "f.  o.  b."  rela-  < 


tive  to  sale  of  goods— Whitaker  y.  Dunlap-Mor- 

gan  Co.,  186  P.  181. 

<8=>I6  (Or.)  It  is  common  learning  as  a  mat- 
ter of  grammar  that  when  in  an  enumeration 
of  persons  or  things  the  conjunction  is  placed 
immediately  before  the  last  of  the  series,  the 
same  connective  is  understood  between  the  pre- 
vious members. — Wilcoi  v.  Warren  Construc- 
tion Co.,  186  P.  13. 

€=>25(2)  (Cal.)  In  street  assessment  lien  fore- 
closure action,  court  will  take  judicial  notice 
that  city  for  which  work  was  done  is  a  munic- 
ipality.— L.  A.  Paving  Co.  v.  Los  Angeles  Foun- 
dry Co.,  186  P.  593. 

<&=>44  (CaLApp.)  In  view  of  Pol.  Code,  §§  4013, 
4021,  and  Code  Civ.  Proc.  {  1875,  the  court  will 
take  judicial  notice  that  a  district  attorney  is 
an  officer  of  a  county. — Reid  v.  Superior  Court 
in  and  for  Trinity  County,  186  P.  634. 
«=»45  (CaLApp.)  In  view  of  Pol.  Code,  §f  4013, 
4021,  and  Code  Civ.  Proc.  J  1875,  the  court 
will  take  judicial  notice  that  a  district  attor- 
ney is  an  officer  of  a  county,  and  that  county 
officers  are  elected  at  the  general  election  at 
which  the  Governor  is  elected  and  hold  office 
for  the  same  term,  and  that  a  district  attor- 
ney took  office  in  Trinity  county  on  the  1st 
day  of  January,  1915,  and  that  such  term  ex- 
pired on  the  first  Monday  in  January,  1019,  be- 
ing matters  established  bj;  law.— Reid  v.  Supe- 
rior Court  is  and  for  Trinity  County,  186  P. 
634. 

XI.  PRESUMPTIONS. 

<8=>75  (Utah)  When  a  party  has  the  means  in 
his  power  of  rebutting  and  explaining  the  evi- 
dence adduced  against  him,  if  it  does  not  tend 
to  the  truth,  omission  to  do  so  furnishes  a 
strong  inference  against  him. — Cram  v.  Reyn- 
olds, 186  P.  100. 

«=>82  (Kan.)  Code  Civ.  Proc.  f  123  (Gen,  St. 
1915,  {  7015),  relating  to  the  presumptions  at- 
taching to  determinations  in  courts  and  officers 
of  special  jurisdiction,  applies  to  the  probate 
judge,  and  he  is  to  be  presumed  to  have  acted 
within  his  jurisdiction  in  appointing  a  receiver, 
the  same  principle  applying  after  the  issues 
have  joined  and  until  the  evidence  overthrow- 
ing the  presumption  is  produced. — Hager  v. 
Wilson,  186  P.  974. 

m.  BURDEN  OF  PROOF. 

<8=>98  (Cal.App.)  Where  the  burden  of  proof 
rests  'on  plaintiff  and  is  supported  only  by  des- 
ultory and  unsatisfactory  evidence,  objections 
to  findings  for  defendant  are  without  merit— 
Roncelli  v.  Fugazi,  186  P.  373. 

IV.  RELEVANCY,  MATERIAL- 
ITY,  AND  COMPETENCY 
IN  GENERAL. 
(A)  Facts  In  bine  and  Relevant  to  Issues. 

1 13(8)  (Or.)  When  it  becomes  necessary  to 
ascertain  the  value  of  articles  for  which  there 
is  no  open  market,  evidence  of  price  realized 
at  sales  of  such  articles,  held  under  conditions 
calculated  to  secure  adequate  returns,  is  ad- 
missible, provided  that  the  time  of  sale  is  not 
too  remote  to  raise  a  logical  inference. — Dolph 
v.  Specknrt,  186  P.  32. 

1 13(16)  (Mont.)  In  a  condemnation  pro- 
ceeding, where  the  owner's  husband  had  testi- 
fied that  his  wife's  land  was  worth  from  $110 
to  $120  per  acre,  it  was  error  on  redirect'  ex- 
amination to  ask,  over  objection,  if  an?  of- 
fers had  been  made  for  the  purchase  of  land,  to 
which  witness  answered  that  he  had  been  of- 
fered $125  per  acre.— Gallatin  Valley  Electric 
Ry.  v.  Neible,  186  P.  689. 

(B)  Res  Geatie. 

<£=»II8  (OkL)  The  admissibility  of  statements 
as  part.of  the  res  gest're  should  largely  be  left 
to  the  determination  of  the  trial  court. — Chi- 
cago. R.  I.  &  P.  Ry.  Co.  v.  Owens,  186  P.  1092. 
€=»I26(1)  (Kan.)  The  rule  that  before  decla- 
rations or  statements  of  an  injured  person  as 


Digitized  by 


Google 


1167  INDEX-DIGEST 

For  can*  In  Dee  JW».  *  Am.Dlc  Key-No.Serles  ft  Indexes  see  same  topic  and  KEY-NUMB  KB 


Evidence 


to  the  cause  of  his  injury  are  admissible  in 
evidence  thejr  must  be  shown  to  have  been 
made  at  a  point  of  time  so  close  to  the  injury 
as  to  appear  entirely  spontaneous,  is  applied 
to  an  action  under  the  Workmen's  Compensa- 
tion Law— Mayeur  v.  J.  R.  Crowe  Coal  & 
Mining  Co.,  186  P.  1035. 

€=?  1 26(2)  (Kan.)  In  an  action  under  the  Work- 
men's Compensation  Law,  wherein  it  appeared 
that  deceased,  when  he  went  to  work  at  7  in 
the  morning,  was  apparently  in  good  health, 
and  testimony  of  a  fellow  workman  that  be- 
tween 10  and  12  deceased  complained  that  his 
leg  hurt,  and  said  that  a  rock  fell  on  him,  the 
statement  as  to  cause  of  injury  was  properly 
excluded,  where  there  was  no  evidence  of  exact 
time  of  when  deceased  was  injured,  if  at  all. 
— Mayeur  v.  J.  R.  Crowe  Coal  &  Mining  Co., 
186  P.  1035. 

<8=>I26(2)  (Okl.)  In' action  under  federal  Em- 
ployers' Liability  Act  (U.  S.  Comp.  St  §9 
8657-8665)  for  death  of  a  brakeman,  testi- 
mony of  a  physician  attending  deceased  about 
an  hour  after  the  injury,  that  he  was  in  a 
semiconscious  condition  and  in  great  pain,  and 
that,  on  inquiry,  deceased  said  "the  train  jerk- 
ed and  I  lost  my  grip,"  where  the  evidence  as 
to  such  statement  was  deceased's  first  utter- 
ance after  regaining  consciousness  was  conflict- 
ing, was  admissible  as  part  of  the  res  gestie. — 
Chicago,  B.  I.  &  P.  Ry.  Co.  t.  Owens,  186  P. 
1092. 

(C)  Similar  Facta  and  Transaction*. 

4s>  1 42(1)  (Colo.)  In  proceedings  under  Laws 
1911,  p.  373,  to  condemn  land  for  street  pur- 
poses, evidence  of  actual  sales  of  other  similar 
tracts  is  admissible  on  the  question  of  value 
of  the  property  taken.— Wassenich  v.  City  and 
County  of  Denver,  186  P.  533. 

In  proceedings  under  Laws  1911,  p.  373,  to 
condemn  land  for  street  purposes,  evidence  of 
sales  of  tracts  of  land  in  the  same  general  sec- 
tion and  locality  of  the  city,  and  not  more  than 
a  quarter  of  a  mile  apart,  having  the  same 
general  features  and  characteristics,  all  prin- 
cipally valuable  for  trackage  use  and  actually 
used  for  that  purpose,  was  admissible  on  the 
issue  of  value  of  the  land  taken,  although  such 
tracts  possessed  many  differences  from  each 
otner  and  from  the  property  taken. — Id. 
«=>I42(3)  (Colo.)  In  proceedings  to  condemn 
land  for  street  purposes  under  Laws  1911,  p. 
373,  evidence  of  the  sale  of  a  similar  tract  of 
land  about  three  years  prior  to  the  trial  was 
admissible,  the  sale  not  being  too  remote  in 
view  of  the  character,  location,  and  use  of  the 
properties.— Wassenich  v.  City  and  County  of 
Denver,  186  P.  533. 

(E)  Competency. 

4=»I54  (Wash.)  Papers  wrongfully  taken  from 
office  of  the  opposing  party  were  properly  per- 
mitted to  be  introduced  In  evidence  over  objec- 
tion, where  they  were  such  that  had  they  not 
been  in  the  party's  possession  he  would  have 
had  a  right  upon  demand  to  have  had  them  pro- 
duced by  the  owner. — Johnson  v.  Pearson,  186 
P.  667. 

®=>I55(1)  (Mont.)  A  life  insurance  company's 
agent,  suing  on  his  own  and  assigned  claims 
for  commissions  earned,  having  shown  knowl- 
edge of  a  witness  in  possession  of  the  books 
and  records  of  the  company,  also  their  posses- 
sion by  him,  and  having  questioned  him  con- 
cerning certain  entries,  defendant  insurance 
company  was  entitled  to  inquire  fully  concern- 
ing the  matter.— Pearce  v.  Metropolitan  Life 
Ins.  Co..  186  P.  687. 

€=>I55(10)  (Utah)  In  an  action  for  breach  of 
a  contract  to  deliver  lambs  sold,  wherein  de- 
fendant alleged  the  making  of  a  subsequent 
contract  that  only  wether  lambs  born  of  his 
own  herd  were  to  be  delivered,  it  was  error  to 
refuse  to  admit  the  entire  conversation  relat- 
ing to  such  subsequent  agreement,'  since  if  it 


had  existed  it  would  iave  been  one  of  accord 
and  satisfaction. — Armstrong  v.  Larsen,  186 
P.  97. 

V.  BEST  AND  SECOND  ART  EVIDENCE. 

@=>I78(9)  (Wash.)  In.  a  bank's  action  against 
mortgagors,  after  proof  of  loss  of  a  written 
instrument  by  which  purchasers  from  mort- 
gagors had  assumed  and  agreed  to  pay  the 
mortgage,  it  was  proper  to  admit  oral  evidence 
of  the  contents  of  the  instrument,  its  execu- 
tion and  delivery,  and  it  was  error  to  strike 
out  such  evidence. — First  State  Bank  of  Bin- 
ford  v.  Arncson,  186  P.  889. 

TO.  ADMISSIONS. 

(A)  Nature,  Form,  and  Incident*  In  Gen- 

eral. 

<8=>207(2)  (Or.)  The  statement  of  defendant's 
attorney  during  a  colloquy  in  court  that  a 
lease  had  been  assigned  in  writing  may  be  con- 
sidered by  the  jury  as  showing  an  assignment. 
— Montesano  Lumber  &  Mfg.  Co.  v.  Portland 
Iron  Works.  186  P.  428. 

<S=>208(2)  (Or.)  In  purchaser's  action  to  recov- 
er payment  on  ground  of  mutual  rescission  of 
contract  in  year  of  1912,  where  vendor  denied 
such  rescission  and  claimed  a  forfeiture  in 
year  1913,  an  answer  by  vendor  in  a  previous 
suit  between  the  parties  held  admissible  as  an 
admission  for  purpose  of  showing  from  allega- 
tions therein  that  contract  was  rescinded  in 
1912.— Comely  v.  Campbell,  186  P.  563. 
<g=2ll  (Cal.)  In  an  action  for  malicious  pros- 
ecution, where  defendant  denied  that  he  did 
take  part  in  the  prosecution,  but  was  a  mere 
witness,  parts  of  the  testimony  of  defendant, 
taken  at  the  preliminary  examination  in  the 
prosecution,  was  admissible,  where  it  contain- 
ed admissions  regarding  defendant's  connection 
with  the  institution  of  the  transaction,  under 
Code  Civ.  Proc.  §  1870,  subd.  3.— Murphy  v. 
Davids,  186  P.  143. 

€=>220(2) (Cal.App.)  In  an  action  for  injuries 
when  struck  by  defendant's  jitney  bus,  testi- 
mony that  a  bystander  after  the  accident  told 
defendant  he  ought  to  be  strung  up  by  the  heels 
for  running  into  a  woman  in  that  fashion,  and 
that  defendant  made  no  reply,  held  properly 
admitted  as  an  admission  by  silence  when  cir- 
cumstances called  for  reply,  though  the  by- 
stander's declaration  in  itself,  apart  from  the 
fact  that  it  was  unanswered,  tended  strongly  to 
influence  the  jury  to  find  defendant  had  been 
negligent— Baldarachi  v.  Leach,  186  P.  1060. 

(B)  By   Parties   or  Others   Interested  in 

Event. 

®=»222(2)  (Or.)  In  an  action  for  injuries  by 
automobile,  plaintiff's  statement  in  conversa- 
tion with  defendant  that,  had  defendant  heen 
driving  faster,  he  would  have  been  by  before 
plaintiff  got  to  the  place  of  collision,  was  ad- 
missible.—Caldwell  v.  Hoskins,  186  P.  50. 

VIII.  DECLARATIONS. 

(A)  Nature,  Form,  and  Incidents  in  Gen- 
eral. 

©=>27l  (7)  (Kan.)  In  action  against  agent  for 
part  of  proceeds  of  a  loan  procured  for  plain- 
tiff, defendant  claiming  a  commission,  admit- 
ting testimony  of  another  loan  agent  that  he 
had  taken  plaintiff's  application  for  a  loan  at 
5%  per  cent  and  1  per  cent,  commission,  and 
that  plaintiff  refused  to  take  it  because  he  was 
getting  money  at  5%  per  cent,  was  error. — 
Schroth  v.  Bardrick,  186  P.  749. 

IX.  HEARSAY. 

|®=33I7(4)  (Wash.)  In  an  action  on  a  note  and 
to  foreclose  a  mortgage  securing  it,  defendant 
setting  up  mistake  in  making  the  note  payable 
a  year  before  the  mortgage  fell  due,  testimony 
of  witnesses  as  to  what  occurred  at  the  time 
of  execution  and  delivery  of  the  note  and  mort- 
gage, being  the  positive  evidence  of  persons 
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present  and  taking  part  in  the  transaction,  lield 
not  inadmissible,  as  hearsay.— Nay  lor  v.  Lovell, 
186  P.  855. 

€=3318(1)  (OH.)  The  rale  against  the  admis- 
sibility of  hearsay  evidence  does  not  apply  to 
exhibits  made  by  the  complainant  from  the 
books  of  a  public  service  corporation  where 
such  corporation  is  confronted  with  the  ex- 
hibits and  given  an  opportunity  for  cross-ex- 
amination and  rebuttal.— Muskogee  Gas  &  Elec- 
tric Co.  *r.  State,  186  P.  730. 
€=>323(4)  (Wash.)  In  an  action  by  the  buyer 
of  oriental  Soya  bean  oil  for  the  seller's  fail- 
ure to  deliver,  issues  of  an  oil,  paint,  and  drug 
weekly  trade  journal,  giving  quotations  as  to 
market  prices  of  such  oil  at  the  time  of  breach, 
were  admissible  in  evidence,  the  journal -being 
of  repute  and  its  quotations  accepted  by  the 
trade  throughout  the  United  States,  though  it 
was  published  in  New  York,  while  the  oil  in 
suit  was  deliverable  in  Seattle— Marden,  Orth 
&  Hastings  Corporation  v.  Trans-Pacific  Cor- 
poration, 186  P.  884. 

X.  DOCUMENTARY  EVIDENCE. 
(C)  Private  Writing*  and  Publications. 

€=3354(14)  (CalApp.)  In  an  action  for  one- 
half  the  profits  of  a  corporation,  the  court, 
under  Code  Civ.  Proc.  §  1855,  aubd.  5,  prop- 
erly permitted  an  auditor  to  introduce  in  evi- 
dence a  summary,  taken  from  the  corporate 
books,  in  possession  of  defendant — McPherson 
v.  Great  Western  Milling  Co.,  186  P.  803. 
€=3359(3)  (Mont.)  In  action  for  death  of  en- 
gineer in  locomotive  collision  in  railroad  yards, 
court's  refusal  to  admit  in  evidence  photo- 
graphs showing  part  of  yards  where  the  col- 
lision occurred  held  not  error. — Hall  v.  North- 
ern Pac.  Ry.  Co.,  186  P.  340. 
9=3364  (Wash.)  If  from  the  fact  that  plain- 
tiff at  time  of  trial,  13  months  after  the  acci- 
dent, had  not  fully  recovered  from  her  injuries 
due  to  fall  upon  sidewalk  in  defendant  city, 
she  had  the  right  to  contend  that  her  injuries 
were  permanent,  the  mortuary  table  was  ad- 
missible.—Fisher  v.  City  of  Anacortes,  186  P. 
271. 

(D)  Production,  Authentication,  and  Ef- 
fect. 

€=3383(7)  (Cal.App.)  Statement  in  trustees' 
deed  as  to  consideration  received  for  land 
sold  under  deed  of  trust  is  conclusive  as  to 
amount  received,  in  action  against  trustees  to 
recover  surplus  in  excess  of  amount  necessary 
to  satisfy  debt.— Atkinson  v.  Foote,  186  P.  831. 

JO.  PAROL  OB  EXTRINSIC  EVIDENCE 

AFFECTING  WRITINGS. 
(A)  Contradicting,  Varying,  or  Adding;  to 
Terms  of  Written  Instrument. 

€=•414  (Wash.)  In  an  action  on  a  note  and  to 
foreclose  a  mortgage  securing  it,  testimony  of 
witnesses  as  to  what  occurred  at  the  time  of 
the  execution  and  delivery  of  the  note  and 
mortgage,  that  there  was  a  mistake  in  writing 
the  note  as  payable  on  or  before  March  1, 1919, 
instead  of  March  1,  1920,  as  the  mortgage 
provided,  held  not  inadmissible  as  varying  the 
writings,  defendant  setting  up  the  mistake,  so 
that  the  case  was  within  the  general  equitable 
exception  as  to  the  admission  of  parol  evi- 
dence in  cases  of  mistake.— Naylor  v.  Lovell, 
186  P.  855. 

€=3419(2)  (Okl.)  In  an  action  to  recover  the 
purchase  price  of  lands,  the  true  consideration 
of  a  deed  may  be  shown  by  parol  evidence. — 
Tayiah  v.  Bunnell,  186  P.  240. 
€=419(5)  (Okl.)  The  consideration  clause  in 
a  deed  is  conclusive  for  the  purpose  of  giving 
effect  to  the  operative  words  in  the  deed,  but 
for  every  other  purpose  is  prima  facie  evi- 
dence only,  and  is  open  to  explanation  by  parol 
proof  of  the  amount,  kind,  and  receipt  of  the 
consideration— Tayiah  v.  Bunnell,  186  P.  240. 


€=420(3)  (Kan.)  The  terms  of  a  written  in- 
strument expressing  an  absolute  obligation  to 
pay  money  within  a  reasonable  time  implied  by 
law  could  not  be  contradicted  by  parol  evi- 
dence to  the  effect  that  the  obligation  was  con- 
ditional.—Nafteger  v.  Buser,  186  P.  997. 
€=•422  (Or.)  In  an  action  by  an  attorney  to  re- 
cover compensation  by  reason  of  a  breach  of  a 
percentage  contract,  defendant  having  employed 
other  counsel,  who  brought  action,  and  stipula- 
tions were  entered  into  between  the  client  and 
opponent,  wherein  it  was  agreed  that  the  cli- 
ent was  entitled  to  at  least  $50,000,  evidence 
that  the  client's  opponent  contended  that  the 
client  was  not  entitled  to  the  amount  stipulat- 
ed was  properly  excluded,  being  in  direct  con- 
flict with  the  written  stipulation.— Dolph  v. 
Speckart,  186  P.  32. 

©=423(8)  (Wash.)  As  between  the  makers  of 
a  note  and  the  holder  all  are  alike  liable,  all 
are  principals,  but  between  themselves  their 
rights  depend  on  other  questions,  and  those 
rights  may  be  determined  by  oral  testimony. 
—Holland  t.  Tjosevig,  186  P.  317. 

(B)  Invalidating-  Written  Instrument. 

4$=s430  (Mont.)  A  release  is  not  a  settlement 
agreement,  but  evidence  of  it,  and  it  is  the 
only  evidence  of  the  terms  of  the  agreement, 
except  where  its  validity  is  in  dispute,  because 
of  alleged  mental  incapacity,  in  which  case 
invalidity  may  be  shown  under  Rev.  Codes,  f 
7873— Koerner  v.  Northern  Pac.  Ry.  Co.,  186 
P.  337. 

€=>432  (Cal.App.)  Note  imported  a  considera- 
tion, and,  if  none  was  given,  such  fact  must  be 
shown  by  other  evidence.-^Spellacy  v.  Young, 
186  P.  368. 

€=3433(6)  (Cal.App.)  In  suit  by  a  broker  for 
commissions  earned  under  contract  to  effect 
a  sale  or  exchange  of  realty,  it  is  proper  to 
correct  by  parol  evidence  any  misdescription 
in  the  employment  contract  of  the  land  he  was 
authorized  to  sell  or  exchange.— Goodrich  v. 
Turney,  186  P.  806. 

€=»434(11)  (Wash.)  Though  written  contract 
of  sale  recites  that  no  representations  other 
than  those  contained  therein  were  made,  parol 
evidence  of  such  representations  is  admissible 
in  action  by  buyer  to  rescind  for  fraud.— Wells 
v.  Walker,  186  P.  857. 

(O  Separate  or  Subsequent  Oral  Agree* 
meat. 

€=442(4)  (Cal.App.)  In  workmen's  compensa- 
tion proceedings  involving  issue  of  whether 
claimant,  who  by  written  contract  had  agreed 
to  furnish  employer  with  delivery  truck,  was 
an  employe,  oral  testimony  was  admissible  on 
such  issue  where  the  written  contract  did  not 
purport  to  define  any  personal  service  between 
claimant  and  employer.— Eng-Skell  Co.  v.  In- 
dustrial Accident  Commission  of  State  of  Cal- 
ifornia, 186  P.  163. 

€==442(6)  (Cal.App.)  Where  contract  of  sale 
of  hay  is  complete  at  place  of  shipment  with 
no  right  of  inspection  at  place  of  delivery,  let- 
ters from  buyer  to  seller,  sent  thereafter,  could 
not  ingraft  right  of  inspection  at  place  of  de- 
livery.—Whitaker  v.  Dunlap-Morgan  Co.,  186 
P.  181. 

(D)  Construction  or  Application  of  Lan- 
guage of  Written  Instrument. 

€=3450(5)  (Okl.)  In  an  action  to  obtain  pos- 
session of  an  oil  and  gas  lease  deposited  in 
escrow,  held,  that  the  escrow  agreement  was 
uncertain  as  to  when  and  where  the  test  well 
was  to  be  drilled,  so  that  parol  evidence  was 
admissible  to  establish  those  facts. — White  v. 
Kroeger,  186  P.  477,  478. 
€=457  (Cal.App.)  In  buyer's  action  for  breach 
of  warranty  that  gasoline  engine  would  develop 
certain  horse  power  with  certain  number  of 
revolutions  per  minute  from  use  of  "No.  3,  or 
painter's  distillate,"  oil  fuel,  buyer  had  the 
right  to  explain  what  he  understood  the  words 
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describing  the  oil  to  mean;  the  words  having 
no  exact  or  scientific  meaning. — Cohn  v.  Besse- 
mer Gas  Engine  Co.,  186  P.  200. 
9=461(1)  (Kan.)  A  written  contract  whereby 
defendant  brokers  received  a  certain  sum  from 
plaintiff  to  apply  on  purchase  price  of  property, 
balance  to  be  paid,  part  in  cash  on  approval  of 
title,  and  the  rest  to  be  arranged  between  seller 
and  _purchaser,  with  agreement  for  possession 
within  30  days  from  cash  payment,  the  balance 
on  completing  the  deal,  or  as  soon  thereafter 
as  possible,  and  whereby  purchaser  agreed  to 
complete  deal  on  approval  of  title,  was  not 
ambiguous,  so  that  testimony  as  to  intent  of 
parties  thereto  was  properly  excluded.— Harwi 
v.  Morton,  186  P.  740. 

m  OPINION  EVIDENCE. 

(A)    Con clti« lone    and    Opinions   of  Wit- 
nesses In  General. 

9=471(6)  (CalApp.)  A  statement  of  a  witness, 
"The  conversation  was  just  simply  that  he 
asked  Mr.  A  to  look  after  my  affairs,  and  Mr. 
A  consented,"  was  objectionable  as  being  ex- 
pressive of  the  conclusion  of  the  witness. — 
Ward  v.  Andrews,  186  P.  605. 
9=471(15)  (Kan.)  In  a' trustee's  proceeding  for 
discharge  and  for  approval  of  accounts  wherein 
it  was  sought  to  charge  her  with  an  uncollected 
credit  on  the  books  of  a  grocery  company  sol- 
vent at  the  time  of  appointment,  evidence  by 
the  trustee's  predecessor  that  both  he  and  the 
grocery  company  were  solvent  when  he  resign- 
ed held  a  conclusion  of  the  witness  and  improp- 
erly received,— In  re  Trusteeship  of  Prager,  186 
P.  1015. 

.9=9472(7)  (Cal.)  In  an  action  for  damages  for 
malicious  prosecution,  the  court  property  sus- 
tained an  objection,  on  the  ground  that  it  call- 
ed for  a  conclusion  of  the  witness,  to  the  ques- 
tion to  defendant,  "Did  you  honestly  in  your 
conversation  with  them  (attorneys),  state  to 
them  everything  that  yon  knew  or  had  learned 
touching  that  matter?"  the  question  of  de- 
fendants honesty  being  for  the  jury.— Murphy 
v.  Davids,  186  P.  143. 

9=474(18)  (Colo.)  Before  a  person  other  than 
the  owner  of  land  taken  for  street  purposes 
can  testify  to  its  value,  it  must  be  shown  that 
he  is  familiar  with  the  value  of  such  property. 
— Wassenich  v.  City  and  County  of  Denver,  186 
P.  533. 

9=488  (Colo.)  Opinion  evidence  by  qualified 
witnesses  is  admissible  as  to  the  value  of  prop- 
erty taken  for  street  purposes.— Wassenich  v. 
City  and  County  of  Denver,  186  P.  533.  x 

(B)  Subjects  of  Expert  Testimony. 

9=506  (Cal.App.)  In  an  action  against  road 
contractors  for  death  of  a  traffic  officer  who 
turned  his  motorcycle  aside  to  avoid  a  buggy 
and  ran  into  a  pile  of  rock  left  along  the  road 
by  the  contractors,  hypothetical  question  to  an 
expert  motorcycle  rider  as  to  what  such  a 
rider  should  do  in  running  into  such  a  pile  of 
gravel  held  proper,  and  not  to  invade  the  prov- 
ince of  the  jury.— Alameda  County  v.  Tieslau, 
186  P.  398. 

XIV.  WEIGHT  AND  SUFFICIENCY. 

9=3588  (Or.)  Jury  had  a  right  to  believe  ei- 
ther of  two  witnesses  giving  conflicting  testi- 
mony or  to  believe  part  of  the  testimony  of 
each  one  of  the  witnesses  and  disbelieve  the  re- 
mainder of  their  testimony  if  they  thought  it 
was  unreasonable  or  if  there  was  a  conflict  be- 
tween it  and  other  direct  testimony.— Comely  v. 
Campbell,  186  P.  563.  . 

9=597  (Okl.)  The  evidence  is  sufficient  to  sus- 
tain a  judgment,  if  there  is  any  evidence  what- 
ever reasonably  tending  to  prove,  either  di- 
rectly or  immediately,  or  by  permissible  infer- 
ence, the  essential  facts.— Midland  Valley  R. 
Co.  v.  Goble,  186  P.  723. 

186P.-74 


EXCAVATIONS. 

See  Municipal  Corporations,  9=733,  744. 

EXCEPTIONS,  BILL  OF. 

8ee  Appeal  and  Error.  "8=294,  501,  536,  548- 
853,  &2,  907;  Criminal  Law,  9=1092,  1109. 

I.  NATURE,  FORM,  AND  CONTENTS 
IN  GENERAL. 

9=16  (Or.)  A  bill  of  exceptions  conforming  to 
the  form  prescribed  by  the  proviso  in  Laws 
1913,  p.  651,  and  so  having  transcript  of  the 
whole  testimony,  is  sufficient.— Thomsen  v. 
Giebiseh,  186  P.  10. 

IX  SETTLEMENT,  SIGNING,  AND 
FILING. 

9=49  (Or.)  The  appellate  court  will  not  de- 
cide whether  the  bul  of  exceptions  could  prop- 
erly be  settled  by  a  judge  other  than  the  one 
who  tried  the  case;  the  acceptance  thereof  by 
attorneys  providing  that  they  will  not  object  to 
any  judge  signing  it  on  the  ground  that  it 
should  have  been  signed  by  the  trial  judge.— 
Thomsen  v.  Giebiseh,  186  P.  10. 
9=54  (Colo.)  The  objection  to  a  bill  of  ex- 
ceptions attested  by  affidavits  under  Laws  1911, 
pp.  10,  11,  providing  for  such  attestation  when 
the  trial  judge  dies  or  "neglects  or  refuses"  to 
settle  the  bill,  that  there  was  plenty  of  time 
to  settle  the  bill  before  the  judge's  death,  and 
that  'his  inability  to  settle  a  contested  bill  be- 
cause of  illness  was  not  "neglect  or  refusal," 
cannot  be  sustained,  since  the  spirit  and  intent 
of  the  statute  is  to  cover  such  cases.— McKee  v. 
Elwell,  186  P.i  714. 

Plaintiff  in  error's  holding  the  bill  of  ex- 
ceptions almost  three  months  is  not  such  a  de- 
lay as  will  justify  refusal  of  the  right  to  verify 
by  affidavit,  even  though  the  judge,  who  died,  did 
not  become  too  ill  to  settle  a  contested  bill  until 
later;  the  defendant  in  error  being  responsible 
for  holding  the  bill  for  the  subsequent  four 
months,  or  until  the  judge  became  too  ill; — Id. 
9=56(1)  (Or.)  Under  X.  O.  L.  f§  172,  932,  au- 
thentication of  the  testimony  for  purpose  of 
bill  of  exceptions  must  be  by  the  judge;  the 
reporter's  certificate  indicating  only  prima  facie 
correctness.— Thomsen  v.  Giebiseh,  186  P.  10. 

EXCHANGE  OF  PROPERTY. 

See  Brokers,  9=58,  63,  64:  Fraud,  9=25; 
Frauds,  Statute  of,  9=128;  Husband  and 
Wife,  9=267. 

EXECUTION. 

See  Limitation  of  Actions,  9=127;  Mandamus, 
9=4. 

TO.  SALE. 

(A)  Manner,  Conduct,  Validity,  and  Con- 
firming: or  Vacating;. 

9=256(1)  (Utah)  Mere  inadequacy  of  price 
was  not  sufficient  to  invalidate  execution  sale 
as  against  the  judgment  debtor's  grantee,  where 
the  proceedings  were  fair  and  regular  and  there 
is  nothing  in  the  record  to  suggest  fraud  or 
concealment.— National  Realty  Sales  Co.  v.  Ew- 
ing.  186  P.  1103. 

Equity  will  refuse  its  aid,  in  action  to  quiet 
title,  to  the  grantee  from  a  judgment  debtor  the 
day  after  judgment  which  did  not  record  its 
conveyance  until  after  sale  of  the  land  on  exe- 
cution, but  stood  by  and  permitted  such  sale 
with  subsequent  transfers  of  title  in  reliance 
upon  it — Id. 

9=256  (2)  (CalApp.)  Allegations  that  judg- 
ment debtor  and  his  attorney  had  been  absent 
from  city  and  had  had  no  actual  notice  that 
judgment  had  been  entered,  or  that  execution 
had  issued  or  the  sale  noticed,  in  absence  of 
allegations  that  the  notice  required  by  statute 
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was  not  in  fact  given,  and  that  execution  was 
not  properly  issued  and  the  sale,  legally  and 
fairly  conducted,  held  insufficient  to  support 
claim  for  equitable  relief  from  the  execution 
sale.— Spellacy  t.  Young,  186  P.  368. 

(B)  Title  and  RIarhts  of  Purchaser. 

<8=»272(1)  (Utah)  A  subsequent  purchaser  on 
execution  sale  cannot  be  protected  as  a  bona 
fide  purchaser  if  he  had  actual  or  constructive 
notice  of  an  unrecorded  title,  ownership,  or  in- 
terest in  the  property  at  any  time  before  pay- 
ment of  the  purchase  price. — National  Realty 
Sales  Co.  v.  Ewing,  186  P.  1103. 
<g=»272(2)  (Utah)  In  action  to  quiet  title, 
against  a  purchaser  of  land  on  execution  sale 
and  others,  by  the  judgment  debtor's  grantee 
which  did  not  record  its  conveyance  until  after 
the  execution  sale,  evidence  for  plaintiff  held 
insufficient  to  show  possession  on  its  part  under 
its  unrecorded  conveyance  so  as  to  charge 
third  parties  or  purchasers  with  notice  or  to 
put  them  on  inquiry.— National  Realty  Sales 
Co.  v.  Ewing,  186  P.  1103. 

Possession  of  realty,  to  impart  notice  of  the 
occupant's  title  and  equities  to  a  purchaser  on 
execution  snle.  must  be  open,  notorious,  visible, 
and  continuous. — Id. 

€=»273  (Wash.)  Judgment  creditor,  purchasing 
at  execution  sale,  is  not  a  bona  fide  purchaser 
for  value  as  against  the  redemption  right  pos- 
sessed by  grantees  and  lienors,  who  have  ac- 
quired interests  in  the  property  prior  to  his 
judgment  or  lien  on  which  it  rests,  though  he 
has  no  notice  thereof,  either  actual  or  con- 
structive.—Malm  v.  Griffith,  186  P.  647. 

XI.  EXECUTION  AGAINST  THE 
PERSON. 

<S=425  (Cal.App.)  On  a  judgment  that  defend- 
ant was  guilty  of  fraudulent  conversion,  under 
Code  Civ.  Proc.  §  470,  execution  might  issue 
against  the  person  of  defendant  so  adjudged 
guilty  of  fraud.— Stearns  v.  Superior  Court  in 
and  for  Los  Angeles  County,  186  P.  300. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Costs,  <S=260;  Descent  and  Distribution; 
Homestead,  <J=>146;  Husband  and  Wife,  <£=» 
276;  Stipulations,  <S=>14;  Trusts,  <^=371; 
Wills;   Witnesses,  <8=»133,  139. 

II.  APPOINTMENT.  QUALIFICATION, 
AND  TENURE. 

<S=»I5  (Cal.)  Under  Code  Civ.  Proc.  §§  1349, 
1350,  the  fact  that  the  executor  named  in  a 
will  is  not  a  permanent  resident  of  the  state, 
but  in  it  only  to  administer  on  the  estate,  does 
not  disqualify  him  from  acting  as  executor,  nor 
render  him  ineligible  for  appointment,  and  or- 
der appointing  him  on  his  application  is  author- 
ized and  required.— In  re  Kelley's  Estate,  186 
P.  1041. 

Showing  that  the  executor  named  in  a  will 
was  not  courteous  to  testator's  widow  and  dis- 
regarded her  requests  or  wishes  concerning  the 
selection  of  an  attorney  to  advise  him  in  ad- 
ministration is  no  support  of  the  claim  that  he 
is  incompetent  to  act  as  executor  by  reason  of 
want  of  integrity.— Id. 

IV.  COLLECTION  AND  MANAGEMENT 
OF  ESTATE. 
(A)  In  General. 

€=>85(1)  (Okl.)  The  purpose  of  the  proceed- 
ings under  Rev.  Laws  1910.  §§  6325-6327,  is  to 
make  discovery  and  compel  production  of  the 
property  of  an  estate  suspected  of  having  been 
converted,  but  it  cannot  be  employed  to  en- 
force the  payment  of  a  debt  or  liability  for  the 
conversion  of  the  property  of  an  estate,  or  to 
try  controverted  questions  of  the  right  to 
property  as  between  the  representatives  of  an 


estate  and  others.— Farmers'  Bank  &  Trust 
Co.  v.  Sheffler,  186  P.  479. 
<S=> 1 1 5  (Cal.App.)  Where  land  was  set  apart 
as  a  probate  homestead  to  the  widow  and  chil- 
dren, the  estate  of  the  decedent  had  no  further 
interest  therein;  and  where  the  homestead 
tenants  mortgaged  the  same,  and  the  mortgage 
was  foreclosed,  it  was  not  improper  for  the 
administrator,  in  his  individual  capacity,  to 
purchase  the  property  from  the  purchaser  at 
the  foreclosure  sale.— Wood  v.  Long,  186  P.  415. 
®=»l  18  (Cal.)  The  executor  of  a  deceased  joint 
tenant  who  lists  in  the  inventory  corporate 
stock  purchased  by  deceased  with  funds  be- 
longing to  the  joint  tenants  does  not  have  the 
legal  title  and  owes  no  duty  to  the  survivor  to 
protect  the  stock  from  sale  for  nonpayment  of 
assessments  levied  during  pendency  of  a  suit 
by  the  survivor  against  tne  executor  in  which 
the  survivor  established  his  title. — Hurlbert  v. 
Title  Insurance  &  Trust  Co.,  186  P.  142. 

Though  executor  of  deceased  joint  tenant 
listed  in  the  inventory  stock  purchased  by  de- 
ceased with  funds  belonging  to  the  joint  ten- 
ants, the  relation  of  executor  and  legatee  did 
not  exist  between  survivor  and  executor  prior 
to  judgment  in  suit  against  executor  establish- 
ing survivor's  title,  and  therefore  executor 
owed  no  duty  to  the  survivor  to  protect  the 
stock  from  sale  for  nonpayment  of  assess- 
ments levied  pending  the  suit. — Id. 

Though  executor  of  a  deceased  joint  tenant 
listed  in  inventory  stock  purchased  by  deceased 
with  funds  belonging  to  the  joint  tenants,  and 
had  official  custody  of  the  muniment  of  title,  he 
was  not  a  bailee  liable  to  the  survivor  for  loss 
resulting  from  failure  to  pay  delinquent  assess- 
ments, during  pendency  of  a  suit  in  which  the 
survivor  established  his  title. — Id. 

(B)  Real  Property  and  Interest*  Therein. 

1 38(4)  (Kan.)  A  will  giving  a  legacy  to  a 
foreign  mission  board  payable  in  cash  "as  soon 
as  said  sum  of  money  have  accumulated  from 
my  estate,"  expressing  an  intention  that  tes- 
tator's brothers  and  sisters  should  share  alike 
in  real  and  personal  property,  and  providing 
that  the  division  of  the  property  should  be  at- 
tended to  by  the  executors  as  they  deem  best 
with  full  power  to  act,  authorized  them  to  sell 
real  estate  for  distribution  without  an  order 
of  sale.— Engstrom  v.  Anderson,  186  P.  751. 

(C)  Personal  Property. 

<©=>I53  (Kan.)  Under  a  will  directing  execu- 
tors to  pay  debts  and  bequests  and  to  invest  the 
residue  in  securities,  the  income  to  be  used 
by  a  city  or  its  park  commissioners  to  main- 
tain a  public  park  bearing  testator's  name  and 
not  otherwise,  the  executors  had  no  concern 
with  the  residuary  estate  devised  to  the  city 
for  such  public  purpose.— Schnack  v.  City  of 
Larned,  186  P.  1012. 

VI.  ALLOWANCE  AND  PAYMENT  OF 
CLAIMS. 
(A)  Liabilities  of  Estate. 

<S=>2I9  (Kan.)  An  administrator  held  not  en- 
titled to  compensation  for  providing  board  and 
lodging  for  decedent's  widow. — West  v.  West, 
186  P.  1004. 

<@=>22 1  (5)  (Cal.App.)  Testimony  of  physician 
and  others  that  they  saw  services  rendered 
by  claimant  to  deceased,  and  giving  the  value 
of  the  services,  and  evidence  of  money  advanced 
to  deceased,  held  sufficient  to  support  the  judg- 
ment against  the  estate.— Tiefel  v.  Chant,  186 
P.  382. 

Evidence  as  to  services  as  nurse  rendered 
to  deceased  held  sufficient  to  support  the  judg- 
ment against  the  estate. — Id. 
<&=>22l(10)  (Kan.)  Claims  of  an  administrator 
for  expenses  for  trips  to  county  seat  and  for 
attorney's  fees  held  properly  disallowed  as  not 
conclusively  shown  by  the  evidence  to  be  valid, 
—West  v.  West,  186  P.  1004. 
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(B)  Presentation  and  Allowance. 

€=>224  (Wash.)  Where  judgment  was  had  in 
favor  of  plaintiff,  and  pending  appeal  defendant 
died,  and  his  administratrix  was  substituted 
as  defendant,  and  the  judgment  was  affirmed, 
the  judgment  as  affirmed  was  one  against  the 
administratrix  in  her  representative  capacity 
under  Rem.  Code  1915,  g§  1483,  1484.  and  it 
was  not  necessary  that  it  be  presented  to  the 
administratrix  within  one  year  after  the  publi- 
cation of  notice  to  creditors. — Wynne  v.  Har- 
vey, 186  P.  310. 

€=>227(1)  (Mont.)  A  claim  presented  to  the 
personal  representative  of  a  decedent  is  suffi- 
cient if  it  advises  the  personal  representative  of 
the  nature  of  the  claim  and  the  amount,  and 
shows  enough  to  bar  another  action  on  the 
same  demand.— Harwood  v.  Scott,  186  P.  693. 
«=>227(3)  (Mont.)  Under  Rev.  Codes,  S  7891, 
as  amended  by  Laws  1913,  c.  41,  a  claimant 
against  the  estate  of  a  deceased  person  may, 
with  the  permission  of  the  court,  testify. as  to 
transactions  between  himself  and  decedent,  and 
is  qualified  to  verify  his  claim  presented  to  the 
personal  representative.— Harwood  v.  Scott, 
186  P.  693. 

VII.  DISTRIBUTION  OF  ESTATE. 

<S=3I5(4)  (Wash.)  Under  Laws  1917,  p.  689,  g 
163,  a  widow  cannot  maintain  a  petition  for 
vacation  of  final  decree  of  distribution  in  order 
that  she  may  claim  homestead  out  of  communi- 
ty real  property,  where  the  only  reason  alleged 
for  not  making  claim  before  distribution  was 
her  unfamiliarity  with  the  English  language, 
and  ignorance  of  her  rights;  a  showing  not 
satisfying  Rem.  &  Bal.  Code,  tit.  3,  c.  17, 
governing  vacation  of  judgments.— In  re  Nil- 
son'B  Estate,  186  P.  268. 

VTH.  SALES  AND  CONVEYANCES  UN- 
DER ORDER  OE  COURT. 
(B)  Application  and  Order. 

®=>333  (Cal.)  Upon  the  making  of  a  decree 
distributing  the  estate  of  decedent,  or  a  part 
thereof,  the  court  in  probate  loses  jurisdiction 
of  that  property,  except  bo  far  as  may  be  nec- 
essary to  compel  the  executor  or  administrator 
to  obey  the  decree  and  deliver  the  property  to 
the  distributee,  and,  after  making  of  a  decree 
of  distribution  of  land  to  a  certain  heir,  the 
court  had  no  authority  to  order  the  executor 
to  sell  the  land  distributed,  notwithstanding 
Code  Civ.  Proc.  §  1049,  which  declares  an  ac- 
tion to  be  pending  until  the  time  for  appeal  has 
passed,  and  section  473.— In  re  Baird's  Estate, 
186  P.  351. 

Since  by  a  decree  distributing  the  estate  of 
a  decedent  the  superior  court  had  divested  it- 
self of  all  jurisdiction  over  the  property  dis- 
tributed, except  in  such  proceedings  as  it  might 
lawfully  entertain  in  the  way  of  a  review,  such 
as  a  motion  for  a  new  trial,  or  a  motion  under 
Code  Civ.  Proc.  g  473,  to  vacate  the  decree,  it 
had  no  power  to  order  the  executor  to  sell  the 
land  distributed,  and  such  jurisdiction  was  not 
restored  by  an  appeal  subsequently  taken  from 
the  decree  of  distribution,  the  appeal  merely 
transferring  to  the  appellate  court,  during  the 
pendency  of  such  appeal,  jurisdiction  of  the 
distribution  ordered.— Id. 
<8=359  (Cal.App.)  If  a  pecuniary  legatee,  by 
reason  of  a  conveyance  of  land  by  the  residuary 
legatees,  or  his  conduct  in  relation  to  the  con- 
veyance, has  suffered  loss  of  his  legacy,  owing 
to  the  failure  of  the  administrator  to  sell  such 
land  at  administration  sale,  he  must  seek  re- 
dress against  the  administrator  personally,  or 
by  action  on  his  bond,  and  cannot  claim  any 
title  to  the  land  so  conveyed.— Wood  v.  Lone, 
180  P.  415. 

X  ACTIONS. 

€=»429  (Cal.App.)  In  view  of  Code  Civ.  Proc. 
{  1582,  where  land  was  purchased,  but  the  deed 
was  neyer  recorded,  being  lost  or  destroyed,  the 
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urchaser  could  maintain  action  against  admin- 
istrator of  the  seller's  estate  to  compel  execu- 
tion and  delivery  of  a  deed  conveying  title  to 
the  land.— Wood  v.  Long,  186  P.  415. 
©=431(2)  (Cal.App.)  A  cause  of  action  based 
upon  a  rejected  claim  against  the  estate  of  a 
deceased  person  is  limited  to  that  contained  in- 
the  claim  presented.— Giles  v.  Reed,  186  P.  614. 

A  claim  against  an  estate  for  services  ren- 
dered under  contract  with  deceased  to  make  a 
will  devising  realty,  which  will  was  not  made, 
is  in  the  nature  of  damages  for  breach  of  con- 
tract, and  does  not  entitle  claimant  to  sue  on 
quantum  meruit  for  the  reasonable  value  of 
the  services. — Id. 

<S=>431(2)  (Mont.)  Where  a  claim  against  an 
estate  is  presented  to  the  administrator  with- 
in the  time  prescribed  by  Rev.  Codes,  $  7532, 
and  Is  disallowed,  suit  must  be  brought  upon 
the  identical  claim  presented. — Harwood  v. 
Scott,  186  P.  693. 

In  an  action  by  an  attorney  against  the  estate 
of  an  administratrix  to  obtain  fees  due  him  for 
services  rendered  the  administratrix  in  the  ad- 
ministration of  an  estate,  the  complaint,  pre- 
senting the  claim  as  one  founded  on  contract 
with  the  administratrix,  and  setting  but  a  de- 
cree of  the  district  court  crediting  the  admin- 
istratrix on  her  account  for  the  value  of  the 
legal  services,  held  not  to  materially  vary  from 
the  claim  presented  to  and  disallowed  by  the 
personal  representative  of  the  administratrix, 
reading  "for  the  principal  amount  allowed  to 
said  H.  (plaintiff)  by  decree  and  order  of  the 
above-entitled  court,  *  *  *  a  copy  of  which 
is  hereto  attached,"  etc. — Id. 

XII.  FOREIGN  AND  ANCILLARY  AD- 
MINISTRATION. 

<8=>5I9(1)  (Cal.App.)  Where  ancillary  letters 
of  administration  have  not  been  issued  in  other 
states,  the  California  courts  may  take  juris- 
diction of  a  proceeding  seeking  an  accounting 
as  to  moneys  and  credits  located  outside  the 
state.— Reed  v.  Hollister,  186  P.  819. 

EXEMPTIONS. 

See  Courts,  <8=>96;  Homestead. 

I.  NATURE  AND  EXTENT. 
(O  Property  and  RlarhtB  Exempt. 

<g=»46  (Kan.)  "Stock  in  trade,"  within  Gen. 
St,  1915,  $  4700,  exempting  certain  property 
from  sale  upon  execution  or  other  process,  in 
view  of  section  4703,  means  that  form  of 
property  owned  by  a  craftsman  upon  which  he 
exercises  his  art,  skill,  or  workmanship,  and 
upon  which  he  uses  the  tools  of  his  trade  or 
business.— Armstrong-Turner  Millinery  Co.  v. 
Round,  186  P.  979. 

Under  Gen.  St.  1915,  §  4700.  subd.  8,  exempt- 
ing to  head  of  a  family  $400  worth  of  stock 
in  trade  from  sale  on  process,  the  materials  on 
which  a  milliner  exercised  her  skill  and  work- 
manship in  making  and  trimming  women's 
hats,  and  the  finished  hats  made  by  herself,  are 
her  "stock  in  trade."— Id. 
®=>52  (Kan.)  The  proceeds  of  an  insurance 
policy  which  covered  personal  property  which 
under  Gen.  St.  1915,  S  4700,  was  exempt  from 
forced  process  as  stock  in  trade  and  which  was 
destroyed  by  fire,  stand  in  the  place  of  the  ex- 
empt property  and  >are  exempt  from  forced 
process  and  to  the  same  extent. — Armstrong- 
Turner  Millinery  Co.  v.  Round,  186  P.  978. 

EXHIBITS. 

See  Pleading,  <8=379. 

EXPERIMENTS. 

See  Trial,  <S=>396. 

EXTENSION. 

See  New  Trial,  <S=>162. 
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EXTORTION. 

See  Officers,  «=>74. 


See  Brokers. 


FACTORS. 


FALSE  IMPRISONMENT. 

See  Indictment  and  Information,  <S=»190. 

II.  CRIMINAL  RESPONSIBILITY. 

<£=»43  (Cal.App.)  The  arrest  of  a  person  with- 
out warrant,  upon  suspicion  or  upon  informa- 
tion of  others  that  a  misdemeanor  has  been 
committed,  is  wholly  unauthorized,  and  makes 
the  person  who  accomplishes  the  arrest  guilty 
of  false  imprisonment,  which  is  either  a  nigh- 
grade  misdemeanor  or  a  felony,  depending  upon 
the  use  or  nonuse  of  violence  in  affecting  the 
arrest.  Pen.  Code,  U  236,  840.— Ex  parte  Dil- 
lon, 186  P.  170. 

FALSE  PRETENSES. 

See  Criminal  Lew,  <S=>371. 

<S=4  (Mont.)  In  order  to  convict  of  obtaining 
money  or  property  by  false  pretenses  under  Rev. 
Codes,  §  8683,  the  state  must  allege  and  prove 
the  making  by  the  accused  to  the  person  injured 
of  one  or  more  representations  of  past  events 
or  existing  facts;  that  such  injured  person  be- 
lieved such  representations  to  be  true,  and,  re- 
lying thereon,  parted  with  his  money  or  prop- 
erty, which  accused  received;  that  such  repre- 
sentations were  false,  and  were  made  knowingly 
and  designedly,  with  the  intent  to  defraud  such 
other  person.— State  v.  Bratton,  186  P.  327. 
<£=>2I  (Wash.)  If  defendant  telephoned  a  store, 
and,  by  falsely  representing  herself  to  be  a 
credit  customer,  procured  the.  delivery  of  mer- 
chandise to  herself  as  for  the  customer,  or  if 
she  had  intimate  knowledge  of  the  act  of  who- 
ever telephoned  to  give  the  order  in  the  name 
of  the  customer  and  the  purpose  of  delivery 
to  herself  sought  to  be  accomplished  thereby, 
her  conviction  of  an  attempt  to  commit  lar- 
ceny by  false  pretenses,  there  being  some  doubt 
as  to  whether  she  actually  took  the  goods  in- 
to her  possession  from  the  store's  messenger, 
was  justified.— State  v.  Peterson,  186  P.  264. 

Where  defendant  called  up  a  store  and  fraud- 
ulently arranged .  for  the  delivery  of  goods  to 
herself  in  the  name  of  a  credit  customer,  she 
was  guilty  of  an  attempt  to  commit  larceny 
by  false  pretenses,  though  the  employes  of  the 
store  were  not  deceived,  and  made  arrange- 
ments for  the  apprehension  of  defendant  when 
the  delivery  should  take  place;  the  attempt  to 
receive  by  the  telephone  order  having  been  as 
much  a  part  of  the  offense  as  waB  the  attempt- 
ed taking  of  the  goods  on  delivery,  which  failed. 
—Id. 

€=349(1)  (Mont.)  In  a  prosecution  under  Rev. 
Codes,  J  8683,  for  obtaining  property  consisting 
of  promissory  notes  by  false  and  fraudulent  rep- 
resentation, evidence  held  insufficient  to  prove 
the  gist  of  the  offense  charged.— State  v.  Brat- 
ton, 186  P.  327. 

©=>49(1)  (Wash.)  In  a  prosecution  for  larceny 
by  false  pretenses,  resulting  in  conviction  of 
attempt,  evidence  held  sufficient  to  connect  de- 
fendant with  the  person  who  ordered  merchan- 
dise over  the  telephone  in  the  name  of  a  credit 
customer  from  the  store  complaining  of  the 
theft— State  v.  Peterson,  186  P.  264. 

FEDERAL  EMPLOYERS'  LIABILITY 
ACT. 

See  Appeal  and  Error,  <S=>1052,  1151;  Courts, 
<S=»97;  Death,  <S=>52,  82;  Evidence,  €=>126 ; 
Master  and  Servant,  <S=204,  278,  286 ;  Plead- 
ing, «=>430. 


FENCES. 

See  Adverse  Possession,  <S=>27,  96;  Bounda- 
ries, <8=»47,  48. 

€=»24  (CaLAnp.)  Pedestrian,  who  fell  because 
of  pebble  on  sidewalk  and  was  injured  in  throw- 
ing her  hand  against  barbed  wire  fence,  was  en- 
titled to  recover  against  owner  of  fence,  though 
the  existence  of  pebble  on  sidewalk  was  an  in* 
tervening  contributing  cause,  since  owner  of 
fence  should  have  anticipated  that  such  an  in- 
jury might  have  occurred  as  the  result  of  his 
fence  because  of  the  many  substances  upon  the 
walk  tending  to  cause  pedestrians  to  slip  or 
fall.— Marton  v.  Jones,  186  P.  410. 

FINES. 

See  Contempt,  <9=»72. 

FIRES. 

See  Railroads,  <3=456,  457,  484;  Trial,  ®=>28. 

FIXTURES. 

See  Taxation,  <8=»5. 

<S=>1  (Idaho)  Personal  property,  in  order  to 
lose  its  character  as  a  chattel  and  become  a 
fixture,  must  be  annexed  to  the  realty,  either 
actually  or  constructively,  must  be  appropri- 
ated to  the  use  of  that  part  of  the  realty  with 
which  it  is  connected,  and  must  be  intended  'as 
a  permanent  accession  to  the  freehold. — Boise- 
Payette  Lumber  Co.  v.  McCornick,  186  P.  252. 
®=»5  (Idaho)  It  is  not  enough  to  impress  the 
character  of  realty  upon  machines  in  a  planing 
mill,  which  are  not  attached  to  the  building  in 
such  manner  as  to  indicate  that  they  are  in- 
tended to  be  a  part  of  the  realty,  and  which, 
though  heavy,  may  be  moved  without  injury 
to  the  building,  and  are  equally  adapted  to  use 
elsewhere,  that  they  were  adapted  to  use  in 
the  mill,  and  were  necessary  to  carry  on  the 
business. — Boise-Payette  Lumber  Co.  v.  Mc- 
Cornick, 186  P.  252. 

FLUMES. 

See  Waters  and  Water  Courses,  <S=>164. 

F.  0.  B. 

See  Evidence,  «=>16. 

FORCIBLE  ENTRY  AND  DETAINER. 

See  Landlord  and  Tenant,  <8=>178,  290,  29L 

FORESTS. 

See  Woods  and  Forests. 

FORFEITURES. 

See  Bail,  45=>73 :  Contracts,  4=3318;  Insur- 
ance, «=>146;  Landlord  and  Tenant,  ®=>291 ; 
Municipal  Corporations,  <S=»337;  Statutes, 
<S=241;  Vendor  and  Purchaser,  «=»110,  334, 
335. 

FORGERY. 

See  Attorney  and  Client,  <8=»39;  Criminal  Law, 
«=>363,  491,  730,  763,  764;  Indictment  and 
Information,  ®=»159 ;  Witnesses,  <8=>414. 

<S=»I2(1)  (CaL)  Pen.  Code,  g  .115,  making 
it  a  felony  to  procure  or  offer  forged  instrument 
to  be  filed,  which  "instrument,  if  genuine,  might 
be  filed  or  registered  or  recorded,"  held  appli- 
cable to  the  filing  of  any  instrument  coming 
within  the  various  classes  of  instruments  en- 
titled to  be  recorded,  without  regard  as  to 
whether  the  particular  instrument  is  defective 
in  form  of  certification.— People  v.  Webber,  186 
P.  406. 

<8=>I4  (Cal.App.)  That  forgery  or  unlawful  use 
of  forged  instrument  has  not  resulted  in  loss  to 
persons  who  might  have  been  injured  thereby 
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does  not  render  the  wrongdoer,  any  lees  guilty 
in  the  eyes  of  the  law.— People  v.  Webber,  186 
P.  406. 

«=26  (CaLApp.)  Indictment  charging  forgery 
of  "certificate  of  acknowledgment"  held  to 
charge  a  violation  of  Pen.  Code,  §  470,  making 
one  who  "forges  the  seal  or  handwriting  of  an- 
other" guilty  of  forgery,  since  the  only  way  by 
which  the  certificate  of  acknowledgment  could 
have  been  forged  was  by  forging  the  seal  or 
handwriting  of  the  notary.— People  v.  Webber, 
186  P.  406. 

©=48  (CaLApp.)  In  prosecution  for  forgery, 
instruction  that  the  fact  that  no  one  suffered 
injury  by  reason  of  acts  charged  against  de- 
fendant should  not  be  considered  on  question 
of  guilt  held  not  a  comment  on  the  evidence,  or 
contradictory  and  misleading.— People  v.  Web- 
ber, 186  P.  406. 

FORMER  JEOPARDY. 

See  Criminal  Law,  ©=182. 

FRAUD. 

See  Appeal  and  Error,  ©=931;  Attachment, 
©=30,  36,  40,  45;  Compromise  and  Settle- 
ment, ©=3;  Contracts,  ©=94,  98,  304;  Cor- 
porations, ©=320,  428,  561 ;  Deeds,  ©=70 ; 
Dismissal  and  Nonsuit,  ©=19;  Evidence,  ©= 
434;  Execution,  ©=256;  Frauds,  Statute 
of;  Fraudulent  Conveyances ;  Guardian  and 
Ward,  <S=>25;  Husband  and  Wife,  ©=272; 
Limitation  of  Actions,  ©=127;  Mines  and 
Minerals,  ©=58;  Mortgages,  ©=>256,  415, 
460;  Pleading,  ©=339;  Reformation  of  In- 
struments, ©=45;  Release,  ©=57;  Sales,  <S=> 
123,  234;  Trade-Marks  and  Trade-Names, 
©=70;  Trusts,  ©=53;  Vendor  and  Purchas- 
er, ©=37. 

I.  DECEPTION  CONSTITUTING 
FRAUD,  AND  LIABILITY 
THEREFOR. 

©=l  (OH.)  Fraud  is  a  generic  term,  which 
embraces  all  the  multifarious  means  which 
human  ingenuity  can  devise,  and  are  resorted  to 
by  one  individual  to  get  an  advantage  of  an- 
other by  false  suggestions  or  by  suppression 
of  the  truth,  and  no  definite  and  invariable 
rule  can  be  laid  down  as  a  general  proposition 
defining  fraud,  as  it  includes  all  surprises, 
tricks,  cunning,  dissembling,  and  any  unfair 
way  by  which  another  is  cheated. — Van  Winkle 
v.  Henkle,  186  P.  942. 

©=13(2)  (Kan.)  A  vendor,  making  positive  un- 
true representations  of  facts,  intending  to  in- 
duce a  purchase  of  property,  which  is  bought 
in  reliance  thereon,  is  liable  for  purchaser's 
damages,  although  vendor  did  not  know  they 
were  false  and  had  no  intention  to  deceive  pur- 
chaser—Becker v.  McKinnie,  186  P.  496. 
©=17  (Or.)  If  a  party  is  so  reckless  as  to  make 
a  statement  which  in  fact  is  untrue  and  while 
negotiations  are  in  progress  he  discovers  it  is 
not  true,  it  is  his  duty  to  state  the  whole  truth 
to  the  other  party.— Palmiter  v.  Hackett,  186  P. 
581. 

©=25  (Or.)  A  party  to  a  land  exchange  trans- 
action cannot  recover  damages  for  misrepre- 
sentations made  by  adverse  party  in  effecting 
transaction  where  they  receive  property  of  equal 
value.— Parks  v.  Smith.  186  P.  552. 
©=30  (Cal.App.)  Defendant,  who  knew  of 
some,  if  not  all,  of  false  representations,  and 
was  jointly  interested  in  trade  of  plaintiff's 
realty,  cannot  participate  in  ill-gotten  gains 
and  avoid  liability  for  damages  for  deceit.— 
Bahen  v.  Furley,  186  P.  185. 

Defendant,  who  authorised  his  codefendants  to 
have  a  piece  of  property  deeded  to  him  under 
agreement  that  he  would  deed  it  whenever  his 
codefendants  told  him  to,  and  who  accepted  ti- 
tle to  property  traded  by  plaintiff  to  codefend- 
ants, would  not  be  liable  for  deceit,  where  he 
did  not  participate  in  proceeds,  made  no  false 


representations,  and  did  not  conspire  or  author- 
ize others  to  practice  deceit— Id. 

XI.  ACTIONS. 

(V)  Evidence. 

©=50  (CaLApp.)  Plaintiff  had  the  burden  of 
showing  that  defendant,  who  authorized  his  co- 
defendants  to  have  property  deeded  to  him  un- 
der agreement  that  he  would  deed  it  whenever 
the  codefendants  told  him  to,  and  who  accepted 
title  to  property  traded  by  plaintiff,  had  knowl- 
edge of  the  fraud  of  his  codefendants.— Bahen  v. 
Furley,  186  P.  185. 

©=52  (Kan.)  Evidence  of  other  similar  acts  of 
misrepresentation  and  fraud  by  defendant,  made 
and  perpetrated  about  the  same  time  as  the 
one  in  controversy  is  admissible. — Becker  v. 
McKinnie,  186  P.  496. 

(D)  Damaa-ea. 

©=59(2)  (Kan.)  The  measure  of  a  purchaser's 
damages  for  fraudulent  representations  as  to 
water  rights  purchased  is  the  difference  be- 
tween the  value  of  the  rights  if  they  had  been 
as  represented  and  their  actual  value.— Becker 
v.  McKinnie,  186  P.  496. 

FRAUDS,  STATUTE  OF. 

See  Appeal  and  Error,  ©=178;  Specific  Per- 
formance. ©=47. 

V.  AGREEMENTS  NOT  TO  BE  PER- 
FORMED WITHIN  ONE  TEAR 
OR  DURING  LIFETIME. 

©=54'/2  (Cal.App.)  It  was  not  error  to  exclude 
testimony  tending  to  prove  that  deceased  in  her 
lifetime  orally  agreed  with  plaintiff  for  a  con- 
sideration to  make  a  will  devising  to  plaintiff 
certain  described  real  estate;  such  a  contract 
being  invalid,  because  without  note  or  memo- 
randum in  writing,  subscribed  by  deceased  (Civ. 
Code,  {  1624,  subd.  7).— Giles  v.  Reed,  186  P. 
614. 

VI.  REAL  PROPERTY  AND  ESTATES 
AND  INTERESTS  THEREIN. 

©=56(5)  (Wash.)  Where  a  mere  oral  option  to 
buy  real  estate  was  given,  or  offer  to  sell  made 
in  the  absence  of  part  performance  such  op- 
tion or  offer  was  void  under  the  statute  of 
frauds.— Stewart  v.  Cadeau,  186  P.  894. 

VH.  SALES  OF  GOODS. 
(B)  Acceptance  of  Fart  of  Goods. 

©=90(1)  (Cal.App.)  Where  mortgagor  entered 
into  a  written  contract  with  a  third  person  to 
sell  his  crop,  and  upon  delivery  of  the  crop  no- 
tified such  third  person  that  the  crop  belonged 
to  the  mortgagee,  and  that  the  money  due  there- 
for should  be  paid  to  him,  the  statute  of  frauds 
did  not  apply  as  to  the  mortgagee's  oral  ratifi- 
cation of  such  sale,  where  the  ratification  of  the 
sale  was  effective  as  of  the  date  of  the  filing 
of  the  complaint  in  an  action  by  the -mortgagee 
for  the  purchase  price,  at  which  time  the  crop 
had  been  delivered. — Gower  v.  Bertrand.  186 
P.  172. 

VIII.  REQUISITES  AND  SUFFICIEN- 
CY OF  WRITING. 

©=104  (Cal.App.)  Though  an  oral  lease  of  a 
machine,  with  option  to  purchase,  was  not  en- 
forceable under  the  statute  of  frauds  (Civ. 
Code,  §  1624,  subd.  4),  the  subsequent  reduc- 
tion to  writing  of  the  agreement  made  the 
lease  enforceable  from  the  date  of  the  oral 
agreement. — Acton  Rock  Co.  v.  Lone  Pine  Util- 
ities Co.,  186  P.  809. 

©=106(2)  (Or.)  One  who  entered  a  parcel  of 
land  under  a  contract  for  a  deed  and  at  tho 
same  time  received  a  written  option  to  pur- 
chase a  nearby  tract,  the  option  being  a  sepa- 
rate writing,  and  entered  the  second  tract  un- 
der a  verbal  lease  the  first  year,  giving  the 


Digitized  by 


Google 


Frauds,  Statute  of 


186  PACIFIC  REPORTER 


1174 


grantor  one-third  of  the  crops,  and  under  writ- 
ten leases  for  subsequent  years,  he  cannot  main- 
tain that  the  contract  for  deed,  and  the  written 
option  constituted  but  one  transaction,  for  the 
purpose  of  conveying  to  him  the  combined 
tracts  at  an  agreed  consideration,  and  that  he 
wns  in  possession  of  the  second  tract  under  an 
oral  contract  to  purchase. — Miller  v.  Binshadler, 
186  P.  545. 

®=»llb'(8)  (Wash.)  Where  original  grantee  of 
option  as  agent  for  assignee,  engaged  in  an 
attempt  to  obtain  an  extension  of  the  option, 
bad  no  authority  from  the  owners  of  land  to 
enter  into  a  binding  contract  of  sale,  a  letter 
written  by  him  to  the  assignee  of  the  option 
was  not  u  contract  in  writing  for  the  sale  of 
the  land  satisfying  the  statute  of  frauds. — Stew- 
art v.  Cadeau,  186  P.  894. 

IX.  OPERATION  AMD  EFFECT 
OF  STATUTE. 

®=>I28  (CaLApp.)  Written  offer  to  exchange 
lands,  containing  also  the  offerer's  agreement 
to  pay  a  broker  for  his  services  in  negotiating 
the  exchange,  signed  by  the  offerer  or  party 
to  be  charged,  fully  satisfied  the  statute  of 
frauds  (Civ.  Code,  f  1624,  subd.  6;  Code  Civ. 
Proc.  §  1973,  subd.  6),  though  not  signed  by 
the  broker  as  well— Goodrich  v.  Turney,  186 
P.  806. 

<8=»  129(4)  (Kan.)  An  indivisible  oral  contract 
for  the  sale  of  real  property  is  not  taken  out 
of  the  statute  of  frauds  (Gen.  St.  1915,  §§  4888, 
4889)  by  the  delivery  of  possession  of  part  of  the 
property.— Dunn  v.  Winans,  186  P.  748. 
<S=I3I(2)  (Cal.)  Under  Civ.  Code,  {  1698,  pro- 
viding that  written  contracts  may  be  altered 
only  by  another  writing  or  an  executed  oral 
agreement,  and  Civ.  Code,  {  1624,  subd.  1,  and 
Code  Civ.  Proc.  §  1973,  subd.  1,  requiring  con- 
tracts not  to  be  performed  within  a  year  to  be 
in  writing,  the  time  within  which  a  vendor  had 
agreed  in  writing  to  improve  certain  lots  was 
not  extended  two  years  by  an  alleged  executory 
oral  agreement,  or  by  a  written  proposition  pre- 
pared by  the  buyer,  but  not  signed  by  him.— 
Walker  v.  Harbor  Business  Blocks  Co.,  186  P. 
356 

<8=>  1 38(1)  (Mont.)  Purchaser  of  realty  under  an 
oral  contract,  upon  seller's  refusal  to  convey, 
has  the  right  to  recover  upon  quantum  meruit 
the  consideration  paid  by  him,  whether  it  con- 
sists of  money  or  services  rendered.— Dalgarno 
v.  HoUoway,  186  P.  332. 

<g=>l38(5)  (Kan.)  A  purchaser  of  real  property 
under  an  oral  contract  nonenforceable  on  ac- 
count of  the  statute  of  frauds,  who  is  by  the 
vendor  put  into  possession  of  a  part  of  the  prop- 
erty, and  who  makes  improvements  thereon,  may 
recover  the  damages  sustained  by  him  on  ac- 
count of  such  improvements,  if  the  vendor  re- 
fuses to  perform  his  contract.— Dunn  v.  Winans, 
186  P.  748. 

FRAUDULENT  CONVEYANCES. 

See  Attachment,  ®=>40;    Corporations,  «=» 
560. 

I.  TRANSFERS  AND  TRANSACTIONS 
INVALID. 

(H)  Preferences  to  Creditor*. 

€=>  1 18(2)  (Colo.)  A  husband  honestly  indebted 
to  his  wife  may  give  her  a  valid  preference,  ei- 
ther by  transfer  of  money  or  property  in  pay- 
ment, or  by  giving  security  to  the  same  extent 
that  he  may  prefer  any  other  creditor,  and  such 
a  preference  is  not  of  itself  fraudulent  as  to 
other  creditors  of  the  husband.— Ebel  v.  Rock 
Island  Implement  Co.,  186  P.  7UB. 

II.  RIGHTS  AND  LIABILITIES  OF 
PARTIES  AND  PURCHASERS. 
(A)  Original  Parties. 

<S=>I74(3)  (Wash.)  Where  plaintiff  son  trans- 
ferred corporate  stock  to  his  mother,  either  to 


put  it  out  of  his  hands,  so  as  to  avoid  any 
judgment  against  him  by  third  parties,  or  trans- 
ferred it  for  some  consideration,  he  cannot  re- 
cover the  stock  on  the  theory  that  the  mother 
holds  it  in  trust  for  him.— Sewell  v.  Sewell,  186 
P.  289. 

Ed.  REMEDIES  OF  CREDITORS  AND 
PURCHASERS. 

(B)  Remedies    on   Ground   of   Anility  of 
Transfer. 

8=>228  (Cal.App.)  Where  apparent  owners  of 
a  clear  title  to  realty  upon  such  apparent  own- 
ership as  a  matter  of  record,  and  upon  express 
and  repeated  assertions  that  they  are  the  own- 
ers, made  to  induce  another  rendering  services 
to  them  to  extend  credit,  obtain  credit,  and 
thereafter  seek  to  avoid  liability  by  conveying 
away  the  property  to  an  absentee,  an  attach- 
ment lien  by  the  creditor  takes  precedence  of 
the  conveyance,  although  subsequent  thereto  in 
point  of  time,  in  view  of  Civ.  Code,  §  3439, 
avoiding  transfers  fraudulent  as  to  creditors.— 
Hyde  v.  Stockwell,  186  P.  391. 

(G)  Evidence. 

©=295(1)  (Wash.)  In  an  action  by  a  judgment 
creditor  to  set  aside  as  fraudulent  his  judg- 
ment debtor's  transfer  of  stock  and  an  automo- 
bile to  the  debtor's  wife  and  a  company,  respec- 
tively, evidence  held  sufficient  to  show  the  good 
faith  of  each  transaction.— Burgess  v.  Conforth, 
186  P.  263. 

<=»298(3)  (Colo.)  In  an  action  to  set  aside  a 
transfer  of  lands  to  a  debtor's  wife  as  in  fraud 
of  creditors,  evidence  held  not  to  show  such  ex- 
cess in  value  over  the  consideration  paid  by  the 
wife  as  would  sustain  a  charge  of  bad  faith  or 
fraudulent  intent.— Ebel  v.  Rock  Island  Imple- 
ment Co.,  186  P.  719. 

FUNDAMENTAL  ERROR. 

See  Criminal  Law,  «s»1134. 

GAMING. 

See  Criminal  Law,  «=s369. 

m.  CRIMINAL  RESPONSIBILITY. 
(A)  Offenses. 

<8=>79(1)  (Wash.)  In  prosecution  for  operating 
a  gambling  game  in  violation  of  Rem.  Code 
1915,  {  2469,  it  must  be  proven,  to  justify  con- 
viction, that  defendants  opened,  conducted,  car- 
ried on,  or  operated  the  game  at  the -time  charg- 
ed in  the  information,  either  as  owners,  manag- 
ers, agents,  dealers,  clerks,  or  employes.— State 
v.  Kaukos,  186  P.  269. 

(B)  Prosecution  and  Punishment. 

<S=>I0I  (Wash.)  In  prosecution  for  operating 
gambling  game  in  violation  of  Rem.  Code  1915, 
S  2469,  evidence  held  sufficient  to  take  case  to 
jury.— State  v.  Kaukos,  186  P.  269. 

GARAGES. 

See  Livery  Stable  and  Garage  Keepers. 

GARNISHMENT. 

I.  NATURE  AND  GROUNDS. 

<g=6  (Wyo.)  In  view  of  Comp.  St.  1910,  f§ 
4864,  4876.  maker  of  a  note  should  not  be  charg- 
ed as  garnishee  of  payee  under  attachment 
served  before  maturity,  unless  it  be  affirmatively 
shown  that  before  rendition  of  judgment  note 
had  become  due  and  was  still  property  of  payee. 
— Stockgrowers'  State  Bank  of  Worlaud  v.  Mil- 
lard, 186  P.  121. 

GAS. 

See  Mandamus,  <S=>15;  Mines  and  Minerals. 
<S=»58,  60,  73. 
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petitioners  were  afflicted  with  contagious  or 
infectious  venereal  disease. — Ex  parte  Dillon, 
186  P.  170. 

<©=»30(1)  (Ariz.)  On  habeas  "corpus,  the  su- 
perior court  had  no  authority  to  review  the  ac- 
tion of  the  police  magistrate  of  a  town  in  de- 
termining the  question  of  petitioners'  violation 
of  an  ordinance,  the  writ  not  being  available 
to  correct  errors  in  procedure  in  a  case  where 
a  magistrate's  court  has  jurisdiction  of  the  per- 
son and  subject-matter. — Crowley  v.  Gannon, 
186  P.  1117. 


GRAMMAR. 

See  Evidence,  <S=>16. 

GRATUITOUS  AGENTS. 

See  Principal  and  Agent,  <8=48. 

GUARDIAN  AND  WARD. 

See  Insane  Persons,  ®=>27,  28;  Wills,  <S=>35. 

IL  APPOINTMENT,  QUALIFICATION, 
AND  TENURE  OF  GUARDIAN. 

€=325  (Okl.)  In  a  proceeding  to  remove  a  guard- 
ian on  the  ground  that  his  appointment  was 
procured  by  fraud,  evidence  held  not  to  support 
a  finding  of  the  existence  of  such  fraud.— John- 
son v.  Brown,  186  P.  210. 

HI.  CUSTODY  AND  CARE  OF  WARD'S 
PERSON  AND  ESTATE. 

«=»6I  (Okl.)  Where  a  guardian  wrongfully 
mortgaged  the  property  and  appropriated  the 
proceeds,  that  the  ward  brought  suit  to  recover 
the  money  against  the  sureties  on  the  guardian's 
bond  did  not  estop  him  from  asking  cancella- 
tion of  the  mortgage  on  which  the  money  was 
obtained.— Cushing  v.  Choate,  186  P.  481. 

IV.  SALES  AND  CONVEYANCES  UN- 
DER ORDER  OF  COURT. 

«=»I03  (Okl.)  Rev.  Laws  1910,  8  6384,  forbid- 
ding affirmance  of  private  sale  of  minor's  land 
by  guardian  where  the  bid  is  not  90  per  cent,  of 
the  appraised  value,  is  mandatory,  and  goes  to 
the  jurisdiction  of  the  court  to  make  the  order 
of  confirmation. — Oklahoma  Portland  Cement 
Co.  v.  Winters,  186  P.  468. 

V.  ACTIONS. 

<§==>!  31  (Okl.)  In  an  action  by  a  ward  to  set 
aside  a  mortgage  wrongfully  given  by  the  guard- 
ian, a  finding  that  facts  existed  sufficient  to  put 
the  mortgagee  on  inquiry  and  to  charge  him 
with  notice  of  the  guardian's  fraud  held  not 
against  the  clear  weight  of  the  evidence. — Cush- 
ing v.  Choate,  186  P.  481. 

GUARDS. 

See  Municipal  Corporations,  €=»733,  744. 

GUESTS. 

See  Railroads,  «=>327. 

HABEAS  CORPUS. 

X.  NATURE  AND  GROUNDS  OF 
REMEDY. 

(CaLApp.)  Where  one  charged  with  rape 
was  not  brought  to  trial  within  60  days  after 
information  was  filed,  as  required  by  Pen.  Code, 
S  1382,  subd.  2,  his  sole  remedy  lay  in  an  ap- 
peal, assuming  that  he  moved  to  dismiss  the 
prosecution,  the  motion  being  denied,  and  fail- 
ure to  appeal  waived  the  point,  though  involv- 
ing a  jurisdictional  question  which  otherwise 
might  be  inquired  into  in  a  habeas  corpus  pro- 
ceeding.—Ex  parte  Todd,  186  P.  790. 

Noncompliance  with  the  provisions  of  Pen. 
Code,  U  1191,  1202.  prescribing  the  time  for 
passing  judgment  of  sentence  upon  one  con- 
victed of  an  offense,  involves  error  of  law  re- 
viewable solely  on  appeal  and  not  on  habeas  cor- 
pus.—Id. 

©=>I3  (Cal.App.)  Petitioners,  arrested  without 
warrant  for  violation  of  rooming  house  ordi- 
nance, could  not  be  held  by  the  chief  of  police 
without  bail  and  under  pretended  quarantine, 
by  reason  of  a  general  instruction  given  by  the 
health  department  of  the  city,  and  without  any 
knowledge  being  had  on  the  part  of  the  health 
department,  or  Its  inspectors,  which  would  give 
rise  to  reasonable  cause,  or  even  suspicion,  that 


XX.  JURISDICTION,  PROCEEDINGS, 
AND  RELIEF. 

<3=>53  (Cal.App.)  Where  it  does  not  sufficiently 
appear  from  habeas  corpus  application,  aside 
from  certain  conclusions  stated,  how  or  in  what 
manner  it  is  claimed  the  applicant's  imprison- 
ment is  illegal,  the  application  must  be  denied, 
—Ex  parte  Williams,  186  P.  610. 
<g=85(l)  (Cal.App.)  In  habeas  corpus  the  court 
may  be  justified  in  presuming  that  peace  offi- 
cers, in  endeavoring  to  apprehend  persons  vio- 
lating municipal  regulations,  will  not  commit 
a  criminal  offense  of  a  more  serious  character 
than  that  which  they  accuse  the  persons  arrest- 
ed of  having  committed.— Ex  parte  Dillon,  186 
P.  170. 

It  may  be  assumed  that  under  the  laws  relat- 
ing to  public  health,  inspection  and  quarantine 
may  be  made  of  persons  upon  reasonable  ground 
that  the  persons  so  subjected  to  inspection  or 
quarantine  are  afflicted  with  contagious  or  In- 
fectious diseases,  such  as  ore  enumerated  in  Pol. 
Code,  S  2979a.— Id. 

<3=»92(1)  (Cal.App.)  On  habeas  corpus  by  a 
prisoner  seeking  release  from  restraint  after 
conviction  and  sentence,  thus  a  collateral  attack 
on  judgment  in  a  criminal  case,  in  determina- 
tion of  the  question  whether  the  tribunal  had 
jurisdiction  of  the  subject-matter,  or  the  per- 
son, or  had  for  legal  reason  lost  jurisdiction, 
the  court  asked  for  habeas  corpus,  generally 
speaking,  is  limited  solely  to  consideration  of 
the  judgment  roll,  or,  as  Pen.  Code,  §  1207,  de- 
fines it,  the  record  of  the  action ;  an  exception 
being  that  in  a  certain  class  of  cases  the  Su- 
preme Court  of  the  United  States,  or  the  state 
courts,  will  ascertain  whether  the  prisoner  has 
been  deprived  of  some  fundamental  right  guar- 
anteed by  the  laws  of  the  land.— Ex  parte  Todd, 
186  P.  790. 

€=>94  (Cal.App.)  Proceeding  on  habeas  corpus 
involves  a  collateral  attack  on  the  judgment  in 
a  criminal  case,  where  the  prisoner  thus  seeks 
release  from  personal  restraint  after  conviction 
and  sentence,  and  the  single  question  review- 
able and  determinable  is  one  of  jurisdiction.-*- 
Ex  parte  Todd,  186  P.  790. 
€=>99(5)  (Wash.)  In  habeas  corpus  proceeding 
by  father  to  secure  possession  of  his  child, 
awarded  in  a  divorce  decree  to  the  mother,  a 
judgment  of  the  trial  court  awarding  the  cus- 
tody of  the  child,  who  was  five  years  of  age, 
to  the  mother,  held  proper  as  best  subserving 
the  welfare  of  the  child. — Groves  v.  Barto,  186, 
P.  300. 

€=»IM(1)  (Cal.App.)  On  habeas  corpus  for  the 
release  of  one  convicted  of  and  sentenced  for 
rape,  in  the  absence  of  proper  showing  that  the 
prisoner  applied  to  the  court  in  which  informa- 
tion was  pending  and  trial  had  for  dismissal  of 
the  action,  because  he  was  not  brought  to  trial 
within  60  days  after  the  information  was  filed, 
as  required  by  Pen.  Code,  §  1382,  subd.  2,  the 
prisoner  cannot  be  discharged  on  such  ground. — 
Ex  parte  Todd,  1815  P.  790. 
€=»II3(12)  (Ariz.)  On  appeal  from  an  order 
discharging  petitioners  from  custody  on  habeas 
corpus,  the  Supreme  Court  must  presume  that 
the  superior  court  has  done  its  duty  in  ad- 
mitting petitioners  to  bail  pending  determina- 
tion of  the  appeal,  as  provided  by  Civ.  Code 
1913,  par.  1227 ;  the  record  being  silent  on  the 
subject.— Crowley  v.  Gannon,  186  P.  1117. 
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HARMLESS  ERROR. 

See  Appeal  and  Error,  «=»1026-1071;  Crim- 
inal Law,  <8=>1163-1169. 

HEALTH. 

See  Habeas  Corpus,  <S=>13,  85. 

II.  REGULATIONS  AMD  OFFEKSIS. 

®=»24  (Cal.App.)  Petitioners,  arrested  without 
warrant  for  violation  of  rooming  house  ordi- 
nance, could  not  be  held  by  the  chief  of  police 
without  bail  and  under  pretended  quarantine, 
by  reason  of  a  general  instruction  given  by  the 
health  department  of  the  city,  and  without  any 
knowledge  being  had  on  the  part  of  the  health 
department,  or  its  inspectors,  which  would  give 
rise  to  reasonable  cause,  or  even  suspicion,  that 
petitioners  were  afflicted  with  contagious  or  in- 
fectious venereal  disease.— Ex  parte  Dillon,  186 
P.  170. 

Where  sufficient  reasonable  cause  exists  to  be- 
lieve that  a  person  is  afflicted  with  a  quarantin- 
able  disease,  the  health  authorities  may  examine 
into  the  case,  and  in  a  proper  way  determine 
the  fact;  but  preliminary  investigation  must  be 
made  without  delay,  and,  if  quarantining  is 
found  justifiable,  only  such  quarantine  meas- 
ures as  are  reasonably  necessary  to  protect  the 
public  health  may  be  resorted  to.— Id. 

HIDES. 

See  Constitutional  Law,  $=»64;  Inspection, 
*s»l,  2. 

HIGHWAYS. 

See  Appeal  and  Error,  <8=»1047,  1064,  1067, 
1170;  Bridges;  Constitutional  Law  «=»64, 
289;  Counties,  <8=>183;  Eminent  Domain, 
<8=»66,  100,  101,  106,  124,  181,  155,  198,  220; 
Evidence,  <J=»506;  Municipal  Corporations, 
<8=>290,  292,  293,  294,  339,  365,  385,  400, 
444,  488,  489,  512,  519,  705,  907;  Railroads, 
<8=303;  States,  <S=>119;  Taxation.  <8=>38, 
44;  Trial,  <&=»253,  296. 

I.  ESTABLISHMENT,  ALTERATION, 
AND  DISCONTINUANCE. 

(A)  Establishment  by  Prescription,  User, 
or  Recogrnltlon. 

<S=»7(2)  (Wash.)  Where  a  county  road  was  or- 
dered, but  property  was  not  condemned  or  pur- 
chased, the  public  use  of  the  declared  roadway 
for  a  period  of  30  years,  and  the  expenditure  of 
public  money  thereon,  gave  the  public  a  right 
to  the  roadway  by  prescription.— In  re  West 
Marginal  Way  in  City  of  Seattle,  186  P.  644. 
<g=>7(3)  (Wash.)  Where  the  10  to  15  foot  wide 
winding  road  actually  used  by  the  public  for 
the  prescriptive  period  was  used  by  reason  of 
the  declaring  by  the  county  of  a  60-foot  road, 
the  fact  that  such  used  roadway  wound  around 
stumps  or  buildings  was  not  an  abandonment  of 
the  unused  portion,  but  was  a  use  of  whole  60- 
foot  road  as  declared  by  the  county;  and,  such 
.60-foot  roadway  being  all  within  a  100-foot 
right  of  way  sought  to  be  condemned,  the  owner 
across  whose  land  the  way  ran  was  entitled  to 
compensation  for  only  the  extra  40  feet,  and  to 
no  extra  compensation  on  the  theory  that  the 
10  or  15-foot  winding  way  at  points  touched  the 
outer  line  of  the  100-foot  right  of  way,  and 
that  the  measurements  should  be  from  the  cen- 
ter of  the  used  way  so  that  part  of  the  60-foot 
strip  would  lie  without  and  a  part  within,  the 
100  foot  way.— In  re  West  Marginal  Way  in 
City  of  Seattle,  186  P.  644. 
€=»I4  (Wash.)  Where  the  county,  in  highway 
proceedings  in  which  the  right  of  way  through 
an  owner's  property  was  not  acquired  by  con- 
demnation or  purchase,  declared  for  a  county 
road  across  sucn  property,  such  a  road  then  be- 
ing required  to  be  60  feet  wide,  the  width  of  the 
road  to  which  the  county  was  entitled  by  pre- 
scriptive right  thereafter  acquired  was  not  lim- 


ited to  the  width  actually  used  by  the  public  for 
the  prescriptive  period,  which  was  not  to  ex- 
ceed 10  or  12  feet;  but  the  right  to  the  full 
width  of  60  feet  was  acquired— In  re  West 
Marginal  Way  in  City  of  Seattle,  186  P.  644. 

m.  CONSTRUCTION.  IMPROVEMENT, 
AND  REPAIR. 

«=>99'/4  [New,  vol.  17  Key-No.  Series] 

(Kan.)  Expenses  for  preliminary  work  in 
highway  improvement  under  Laws  1917,  c.  265, 
as  amended  by  Laws  1919,  c.  246,  including 
a  survey,  may  be  paid  out  of  the  special  fund 
provided  for  making  the  improvement— State  v. 
Raub,  188  P.  989. 

<6=>I07(1)  (Kan.)  Laws  1917,  c.  265,  as  amend- 
ed by  Laws  1919,  c.  246,  providing  for  the  im- 
provement of  highways,  are  not  invalid  by  rea- 
son of  limitations  as  to  the  numbers,  classes, 
and  qualifications  of  petitioners  who  may  initi- 
ate a  road  improvement.— State  v.  Raub,  186  P. 
989. 

That  a  highway  improvement  is  initiated  un- 
der Laws  1917)  c.  265,  and  completed  under 
amendatory  act  (Laws  1919,  c.  246)  does  not 
invalidate  the  proceedings. — Id. 

Laws  1917,  c.  265,  as  amended  by  Laws  1919, 
c.  246,  providing  for  highway  improvement  are 
not  invalid  by  reason  of  any  omission  to  give 
townships  representation  or  hearings  as  to  bur- 
den Imposed  upon  them  under  the  acts.— Id. 

Laws  1917,  c.  265,  as  amended  by  Laws  1919, 
c.  246,  relating  to  improvement  of  county  roads, 
do  not  infringe  the  limitations  of  the  federal 
Constitution.— Id. 

TV.  TAXES,  ASSESSMENTS,  AND 
WORK  ON  HIGHWAYS. 

<8=I46  (Wash.)  Under  Rem.  ft  Bel  Code,  i 
5761,  as  amended  by  Laws  1919,  p.  230,  in 
view  of  other  sections  of  the  Highway  Improve- 
ment Act.  as  amended  by  Laws  1917,  p.  238,  on 
petition  for  improvement  to  be  paid  tor  in  an- 
nual installments,  for  not  exceeding  10  years, 
the  benefits  assessable  to  the  county  and  town- 
ships, as  well  as  those  to  the  properties  par- 
ticularly benefited,  are  to  be  so  paid,  subject  to 
discretion  of  the  county  commissioners  to  order 
payment  by  the  county  and  townships  in  fewer 
installments,  where  the  burden  is  light  and 
their  finances  justify  it— State  v.  Hills,  186  P. 
295. 

V.  REGULATION  AND  USE  FOR 
TRAVEL. 

(B)  Use  of  Hlskwar  and  Law  of  the  Road. 

<8=>I75(1)  (CaLApp.)  Under  the  direct  provi- 
sions of  Motor  Vehicle  Act,  S  1,  aubd.  14,  a 
highway  joining,  but  not  crossing,  another  is 
an  "intersecting  highway." — Lawrence  v.  Good- 
will, 186  P.  781. 

Under  Motor  Vehicle  Act,  f  22b,  requiring 
automobile  drivers,  approaching  intersecting 
highways  where  the  view  is  obstructed,  to  re- 
duce their  speed  to  10  miles  per  hour,  the  words 
"approach"  and  "approaching"  mean  to  draw 
near,  etc.,  and  the  distance  from  the  intersect- 
ing highway  at  which  the  driver  should  reduce 
his  speed  is  a  jury  question— Id. 

Automobile  driver,  entering  a  state  highway 
from  an  intersecting  road  to  the  right  of  plain- 
tiff automobile  driver,  has  the  right  of  way  in 
crossing  the  highway.— Id. 

Under  the  direct  provisions  of  Motor  Vehicle 
Act,  §  1,  subd.  14,  and  section  22a,  the  term 
"intersection  of  public  highway"  means  ail 
space  made  by  the  junction  of  highways,  and 
the  space  where  one  highway  comes  into  an- 
other, although  the  highways  do  not  cross. — Id. 
<8=>  1 8 1  (3)  (Wash.)  An  automobilist  must  re- 
duce the  speed  and  exercise  care  when  approach- 
ing a  frightened  horse,  under  Laws  1915,  p. 
395,  §  27,  when  he  sees,  or  should  see,  that  the 
horse  is  becoming  frightened,  although  not  sig- 
naled by  the  driver  of  the  horse;  the  purpose 
of  the  signal  referred  to  in  such  statute  being. 
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to  bring  the  automobile  to  a  full  stop.— Ross  v. 
Rose,  186  P.  892. 

«8=I84(2)  (Cal  App.)  Where  automobiles  col- 
lided at  intersection  of  two  highways,  evidence 
regarding  circumstances  under  which  defend- 
ant turned  onto  left-hand  or  wrong  side  of  the 
mail*  highway,  on  which  plaintiff  was  driving 
toward  him  on  the  right-hand  side,  held  to  sus- 
tain a  verdict  for  defendant. — Lawrence  v. 
Goodwill,  186  P.  781. 

The  fact  that  the  driver  of  a  vehicle  has  tak- 
en the  wrong  side  of  a  highway  when  meeting 
or  overtaking  another  is  not  conclusive,  but 
only  prima  facie,  evidence  of  negligence. — Id. 

The  fact  that  an  automobile  driver  exceeded 
the  statutory  speed  limit  on  a  public  highway 
constitutes  conclusive  evidence  of  negligence, 
but  does  not  establish  that  such  negligence  prox- 
imately caused  the  accident.— Id. 
€=-184(2)  (Wash.)  Conflicting  evidence  held  to 
sustain  finding  that  defendants  were  negligent 
in  leaving  their  motortruck  standing  on  side  of 
a  highway  with  a  red  light  attached  to  the  rear, 
which  did  not  comply  with  Laws  1917,  •  p.  636, 
|  15,  requiring  such  lights  to  be  visible  at  least 
200  feet— Ebling  v.  Nielsen,  186  P.  887. 

Where  there  is  no  evidence  upon  the  point, 
it  will  be  presumed  that  a  person  driving  an 
automobile  on  a  highway  had  two  white  lights 
visible  for  200  feet  in  advance,  as  required  by 
Laws  1917,  p.  636,  §  15.— Id. 

Evidence  regarding  the  circumstances  under 
which  plaintiff  automobile  driver  ran  into  a 
truck  standing  at  the  side  of  a  highway  held  to 
establish  plaintiffs  contributory  negligence.— Id. 
€=•  1 84(3)  (Cal  App.)  'Where  automobiles  col- 
lided at  the  intersection  of  two  highways,  evi- 
dence on  the  issue  whether  defendant  could  have 
avoided  the  accident  under  the  last  clear  op- 
portunity rule,  after  seeing  plaintiff,  held  to 
make  a  jury  question. — Lawrence  v.  Goodwill, 
186  P.  781. 

€=>  1 84(3)  (Wash.)  In  an  action  for  personal 
injuries  occasioned  by  plaintiffs'  horse  jumping 
over  an  embankment  with  a  buggy  when  fright- 
ened by  defendant's  automobile,  whether  defend- 
ant was  complying  with  Laws  1915,  p.  396,  § 
27,  relating  to  the  duty  of  automobiliats  ap- 
proaching frightened  horses,  held  for  the  jnry. 
—Ross  v.  Rose,  186  P.  892. 

In  an  action  for  personal  injuries  caused  by 
plaintiffs*  horse  jumping  over  an  embankment 
with  a  buggy  when  frightened  by  defendant's 
automobile,  whether  plaintiff,  in  view  of  his 
knowledge  of  the  unruly  nature  of  bis  horse, 
did  or  did  not  act  as  a  reasonably  careful  and 
prudent  person  under  the  circumstances  held 
for  the  jury.— Id. 

€=•184(4)  (Cal  App.)  In  an  automobile  colli- 
sion case,  an  instruction  that  plaintiff  was  neg- 
ligent if  he  did  not  yield  the  right  of  way  on  a 
highway  to  defendant,  and  requiring  a  verdict 
for  defendant  if  such  negligence  proximately 
caused  the  accident,  etc.,  held  not  reversible  er- 
ror, where  another  part  of  the  instruction 
stated  that  all  the  surrounding  facts  and  cir- 
cumstances should  be  considered  in  determining 
whether  plaintiff's  failure  to  yield  the  right  of 
way  was  negligence.— Lawrence  v.  Goodwill, 
186  P.  781. 

(O  Injuries  from  Defects  or  Obstruc- 
tions. 

4=>I87(2)  (Kan.)  A  county  is  not' liable  for 
defects  in  a  highway,  unless  it  has  been  duly 
designated  as  a  county  highway. — Irvin  v.  Fin- 
ney County,  186  P.  975. 

«=»I89  (Kan.)  Under  Laws  1917,  c.  264,  the 
board  of  county  commissioners  are  required  to 
make  new  classifications  and  designations  of 
roads  in  the  county,  and  by  reason  of,  this  en- 
actment all  former  designations  were  annulled. 
—Irvin  v.  Finney  County,  186  P.  975. 
€=-194  (Cal.  App.)  The  failure  of  road  con- 
tractors to  place  lights  as  required  by  their  con- 
tract on  a  continuous  pile  of  rock  along  the 
side  of  the  highway,  partly  open  for  traffic,  the 


work  having  been  stopped  on  order  of  the 
state  engineer,  constituted  negligence.— Alameda 
County  v.  Tieslau,  186  P.  398. 
€=196  (Cal.  App.)  The  failure  of  road  con- 
tractors to  place  lights  as  required  by  their  con- 
tract on  a  continuous  pile  of  rock  along  the  side 
of  the  highway,  partly  open  for  traffic,  the  work 
having  been  stopped  on  order  of  the  state  en- 
gineer, constituted  negligence,  but,  unless  it  was 
the  proximate  cause  of  death  of  a  traffic  officei 
riding  a  motorcycle,  the  contractors  are  not 
liable.— Alameda  Countyv.  Tieslau,  186  P.  398 
€=>I97(1)  (Cal.  App.)  Where  one  riding  a  mo- 
torcycle along  the  highway  was  confronted  with 
sudden  peril  in  the  approach  of  a  buggy,  the 
fact  that  he  erred  in  judgment,  miscalculated 
the  space  in  which  he  might  move,  or  momenta- 
rily forgot,  and  encountered  another  danger  in 
turning  to  one  side,  does  not  necessarily  war- 
rant the  conclusion  of  contributory  negligence, 
though  it  subsequently  appeared  that  he  might 
have  avoided  both  perils  by  choosing  a  different 
course.— Alameda  County  v.  Tieslau,  186  P.  398. 
€=>  197(3)  (Cal.  App.)  Where  a  traveler  uses  a 
defective  highway  with  knowledge  of  defects  and 
in  reckless  disregard  of  them,  he  may  not  re- 
cover for  injuries  sustained,  even-  though  the 
persons  charged  with  the  duty  to  maintain  the 
road  or  warning  signs  or  lights  have  been  neg- 
ligent.—Alameda  County  v.  Tieslau,  186  P.  398. 
9=9209  (Cal.  App.)  In  an  action  against  road 
contractors  for  death  of  a  traffic  officer  killed 
when  his  motorcycle  struck  a  pile  of  rock  left 
by  the  contractors  along  the  highway,  the  bur- 
den to  prove  the  contractors'  negligence,  if  not 
admitted,  and  that  it  was  the  proximate  cause 
of  the  injury  to  the  officer,  was  on  plaintiffs. — 
Alameda  County  v.  Tieslau,  186  P.  398. 
€=•210(3)  (Cal.App.)  In  an  action  against 
road  contractors  for  death  of  a  traffic  officer 
who  turned  his  motorcycle  into  a  rock  pile 
along  the  side  of  the  road  to  avoid  an  ap- 
proaching buggy,  testimony  of  a  witness  for  the 
contractors  as  to  the  use  of  lights  on  an  ad- 
joining section  of  the  roadway  held  properly 
excluded,  no  custom  regarding  the  use  of  warn- 
ing lights  having  been  shown,  while  a  custom 
involving  negligence  could  not  excuse  it. — Ala- 
meda County  v.  Tieslau,  186  P.  898. 
©=2 1 1  (Cal.  App.)  In  an  action  against  high- 
way contractors  for  injuries  to  and  death  of  a 
traffic  officer  riding  a  motorcycle,  who  swerved 
to  avoid  a  buggy  in  the  nighttime,  and  ran  into 
rock  piles  left  along  the  road  by  the  contractors, 
evidence  held  to  justify  finding  of  such  facts, 
and  that  the  death  was  proximately  caused  by 
defendant  contractors'  negligence.— Alameda 
County  v.  Tieslau,  186  P.  398. 
€=»2I3(1)  (Kan.)  Where  the  evidence  in  an 
action  for  injury  from  defects  in  a  county  road, 
of  which  commissioners  had  notice,  failed  to 
show  that  such  road  had  been  duly  designated 
under  Laws  1917,  c.  264,  as  a  county  high- 
way, it  was  insufficient  to  show  county's  lia- 
bility for  damages,  so  that  demurrer  to  plain- 
tiff's evidence  was  properly  sustained.— Irvin 
v.  Finney  County,  186  P.  975. 
€=•213(4)  (Cal.  App.)  In  an  action  against 
road  contractors  for  death  of  a  traffic  officer 
while  riding  his  motorcycle  along  the  highway 
when  he  turned  aside  into  gravel  piles  left. by 
defendants  in  order  to  avoid  a  buggy,  question 
of  the  deceased  officer's  contributory  negligence 
held  for  the  jury  under  the  evidence.— Alameda 
County  v.  Tieslau,  188  P.  398. 

HOMESTEAD. 

See  Executors  and  Administrators,  €=>115,  313; 
Indians,  €=15,  18. 

I.  NATURE,  ACQUISITION,  AND 
EXTENT. 
(B)  Persons  Entitled. 

€=•18  (Wash.)  Although  complete  dependence 
of  minor  is  not  required  by  Rem.  Code  1915,  § 
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563,  defining  "head  of  family"  entitled  to  home- 
stead, a  widow  may  not  claim  homestead  be- 
cause her  minor  son,  emancipated  by  ber  con- 
sent to  his  marriage,  with  his  wife,  make  their 
home  with  her,  where  he  supports  ber  more 
than  she  supports  him,  notwithstanding  Rem.  & 
Bal.  Code,  |§  8743,  8744,  fixing  majority  ages, 
do  not  remove  such  minor's  civil  disabilities. — 
Morgan  v.  Cunningham,  186  P.  300. 

(C)  Acquisition  and  E»tablUtament. 

<8=>57(3)  (Okl.)  In  an  action  by  a  husband 
and  wife  to  annul  contract  for  the  sale  of 
land  and  for  damages  for  detention  of  the 
premises,  under  a  claim  that  land  constituted 
a  homestead,  evidence  held  to  pupport  a  judg- 
ment for  defendant  in  view  of  Rev.  Laws  1010, 
I  6006.— McDonald  v.  Miller,  186  P.  957. 
e»57'/2  (Okl.)  In  an  action  by  husband  and 
wife  to  avoid  a  land  contract  and  for  damages 
for  unlawful  detention  on  the  ground  that  the 
land  was  their  homestead  under  Rev.  Laws 
1910,  |  3343,  the  wife  not  having  joined  in  the 
contract,  where  the  action  was  commenced 
five  years  after  the  contract  and  after  posses- 
sion thereunder,  and  it  appeared  that  the  land 
was  about  fa  half  mile  from  plaintiff's  rural 
home  and  that  they  never  resided  on  the  land, 
whether  the  land  had  been  selected  or  im- 
pressed with  a  homestead  character  prior  to 
the  contract  held  a  question  of  fact  for  court 
and  jury.— McDonald  v.  Miller,  186  P.  957. 

II.  TRANSFER  OB  INCUMBRANCE. 

(3=121  (Cal.  App.)  A  deed  made  by  a  trustee 
in  pursuance  of  the  power  of  sale  contained  in 
a  deed  of  trust  executed  by  both  husband  and 
wife  operates  to  convey  the  absolute  title  to  the 
property  as  against  a  homestead  declared  upon 
the  property  by  the  wife  prior  to  the  execution 
of  the  deed  of  trust.— Bryant  v.  Hobert,  186  P. 
379. 

III.  RIGHTS  OF  SURVIVING  HUS- 
BAND, WIFE,  CHILDREN, 

OR  HEIRS. 

®=>I46  (Cal.  App.)  The  administrator  of  th« 
estate  of  a  deceased  husband,  in  purchasing  from 
a  son  an  assignment  of  his  interest  as  heir  at 
law  of  the  deceased  wife,  which  covered  a  tract 
of  land  set  apart  to  the  wife  and  children  as  a 
probate  homestead,  was  under  no  greater  con- 
straint morally  or  legally  than  a  stranger,  but 
could  have  accepted  a  gift  of  the  son's  interest, 
and,  when  sued  by  the  administratrix  of  the 
son,  had  no  burden  to  show  adequacy  of  con- 
sideration for  the  son's  deed  to  him. — Wood  v. 
Long,  186  P.  415. 

HOMICIDE. 

See  Assault  and  Battery,  <S=63;  Criminal  Law, 
®=338,  363,  369,  417,  424,  427,  755,  762, 
822,  805,  1030,  1044,  1134,  1186;  Indict- 
ment and  Information,  <S=1S9;  Infants, 
06;  Witnesses,  <S=>374. 

£L  MURDER. 

€=321  (Or.)  Every  killing  accompanied  by  mal- 
ice or  deliberation  becomes  murder  in  the  first 
or  second  degree.— State  v.  Butler,  186  P.  55. 
<g=>28  (Okl.Cr.App.)  Alcoholic  insanity  or 
mental  incapacity  produced  by  temporary  in- 
toxication is  no  justification  or  excuse  for  a 
homicide,  and  to  constitute  a  defense  there 
must  be  insanity  caused  by  chronic  alcoholism. 
-Collier  v.  State,  186  P.  963. 

Voluntary  or  involuntary  intoxication  is  to 
be  considered  by  the  jury  in  a  prosecution  for 
murder  with  reference  to  its  effect  on  the 
ability  of  defendant  to  form  and  entertain  a 
premeditated  design  to  effect  death,  not  be- 
cause it  excuses  or  mitigates  the  crime,  but 
because,  in  connection  with  other  facts,  an 
absence  of  malice  may  appear.— Id. 


m.  MANSLAUGHTER. 

<8=>3I  (Or.)  Every  killing  is  manslaughter  un- 
less It  is  justifiable  or  excusable,  or  is  accom- 
panied by  malice  or  deliberation,  when  it  be- 
comes murder  in  the  first  or  second  degree. — 
State  v.  Butler,  186  P.  55. 

45=44  (Or.)  If  defendant  under  provocation  of 
a  sudden  attack  grew  angry  and  killed  decedent 
without  real  or  apparent  necessity,  the  killing 
was  not  justifiable  or  excusable,  and  defendant 
was  properly  convicted  of  manslaughter. — State 
v.  Butler,  186  P.  56. 

<§=>8I  (0kl.Cr.App.)  A  state  of  intoxication 
which  will  reduce  homicide  from  murder  to 
manslaughter  in  the  first  degree  must  be  such 
as  to  render  the  defendant  incapable  of  en- 
tertaining or  forming  a  design  to  effect  death. 
—Collier  v.  State,  186  P.  963. 

V.  EXCUSABLE  OR  JUSTIFIABLE 
HOMICIDE. 

«3=>  1 0 1  (Utah)  Homicide  or  an  assault  with  a 
deadly  weapon  cannot  be  justified  under  Comp. 
Laws  1917,  |  8032,  unless  in  the  necessary  de- 
fense of  habitation,  property,  or  person,  and,  if 
the  necessity  fails,  the  right  to  invoke  the  stat- 
ute fails,  and,  although  the  necessity  need  not 
be  real,  it  must  be  reasonably  apparent,  and  the 
resistance  offered  in  good  faith,  upon  reasonable 
grounds  of  belief  that  the  invasion  of  some  right 
created  by  the  statute  is  being  made  by  the  of- 
fender, in  which  case  only  such  force  may  be 
employed  as  may  be  reasonably  required  to  suc- 
cessfully repel  the  Invader,  in  view  of  section 
8033  and  section  8561,  sbbd.  2.— State  v.  Ter- 
rell, 186  P.  108. 

Under  the  common  law,  the  rule  was  that 
homicide  could  not  be  justified  in  the  defense  of 
habitation,  property,  or  person,  unless  there 
was  an  actual  necessity  for  the  act.— Id. 

Notwithstanding  Comp.  Laws  1917,  §§  1829, 
7915,  a  child  between  7  and  14  years  of  age 
majr  violate  the  law  and  commit  an  offense 
against  person  or  property  the  same  as  an  adult 
person,  and  It  cannot  be  said  as  a  matter  of 
law  that  such  a  child  cannot  be  shot  in  defense 
of  habitation,  property,  or  person  under  section 
8032,  subd.  2.— Id. 

<8=»l  10  (Or.)  In  view  of  L.  O.  L.  i§  1370-1372, 
dividing  crimes  into  felonies  and  misdemeanors, 
also  sections  1901,  1902,  1909,  in  a  prosecution 
resulting  in  conviction  of  manslaughter,  defend- 
ant setting  up  self-defense,  it  was  correct  to 
instruct  that  the  danger,  whether  actually  or 
reasonably  to  be  apprehended,  must  be  that  of 
a  threatened  felony,  the  right  being  limited  to 
prevention  of  a  felony  actually  or  apparently 
to  be  committed  upon  the  killer,  and  assault, 
not  really  or  apparently  involving  a  felony,  not 
constituting  "great  bodily  harm"  within  the 
law  of  self-defense— State  v.  Kader,  186  P.  79. 
€=>l  16(2)  (Or.)  If  defendant  under  provocation 
of  a  sudden  attack  grew  angry  and  killed  deced- 
ent without  real  or  apparent  necessity,  the  kill- 
ing was  not  justifiable  or  excusable.— State  v. 
Butler.  186  P.  55. 

«=>l  16(2)  (Or.)  The  extreme  of  killing  in  self- 
defense  must  be  apparently  necessary.— State  v. 
Rader,  186  P.  79. 

An  individual's  right  of  self-defense  is  not 
controlled  by  the  intention  of  bis  assailant  to 
inflict  a  serious  or  a  minor  beating,  for  self- 
defensive  action  may  be  taken  on  appearances. 
—Id. 

1 18(4)  (Or.)  One  unlawfully  assaulted  in 
a  place  where  he  has  a  right  to  be  is  not 
bound  to  retreat,  but  may  stand  his  ground  and 
defend  himself  against  the  attack.— State  v. 
Under.  186  P.  79. 

<8=>l  19  .(Or.)  The  extreme  of  killing  in  self- 
defense  'must  be  apparently  necessary,  and  it 
is  essential  to  the  right  of  self-defense  that  the 
defensive  act  be  not  excessive  or  dispropor- 
tionate to  the  force  apparently  or  actually  in- 
volved in  the  attack,  to  be  judged  by  the  jury 
from  the  standpoint  of  a  reasonable  man,  from 
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the  situation  of  the  person  attacked  at  the 
time,  under  all  the  circumstances. — State  v. 
Kader,  186  P.  79. 

VII.  EVIDENCE. 
(B)  Admissibility  In  General. 

<8=>I58(2)  (Or.)  In  a  prosecution  resulting  in 
conviction  of  manslaughter,  testimony  of  dece- 
dent's father  that  about  eight  months  before 
the  shooting  defendant  had  said  to  him  that, 
if  he  could  not  beat  them  any  other  way,  he 
would  do  it  with  a  Winchester,  held  admissible 
as  a  threat  over  objection  that  it  was  not  di- 
rected especially  toward  deceased  and  was  too 
remote;  such  threat  having  reference  to  a  con- 
troversy about  a  road  pursuant  to  which  dece- 
dent was  subsequently  killed. — State  Butler, 
186  P.  55. 

<8=  158(3)  (Or.)  In  a  prosecution  resulting  in 
conviction  of  manslaughter,  testimony  of  dece- 
dent's father  that  about  eight  months  before 
the  shooting  defendant  had  said  to  him  that 
if  he  could  not  beat  them  any  other  way  he 
would  do  it  with  a  Winchester  held'  admissible 
as  a  threat  over  objection  that  it  was  not  di- 
rected especially  toward  deceased  and  was  too 
remote;  such  threat  having  reference  to  a  con- 
troversy about  a  road  pursuant  to  which  dece- 
dent was  subsequently  killed. — State  v.  Butler, 
186  P.  55. 

<8=>I7I(1)  (Cal.App.)  In  a  prosecution  for 
murder,  the  peculiar  circumstances  inspiring 
the  deed  necessarily  being  subject  to  contro- 
versy and  uncertainty,  it  was  proper  for  the 
people  to  advance  any  theory  within  the  range 
of  human  experience  and  reasonable  probabili- 
ty, and  to  support  it  by  appropriate  evidence.— 
People  v.  Correa,  186  P.  1055. 
<8=>I74(8)  (Or.*)  In  a  prosecution  resulting  in 
conviction  of  manslaughter,  testimony  of  a  dep- 
uty sheriff  as  to  where  defendant  showed  him 
he  was  when  he  fired  the  last  shot  at  decedent, 
and  about  how  far  the  place  was  from  the 
panel  in  his  fence,  open  on  account  of  a  road, 
which  he  had  been  putting  up  nightly,  so  that 
decedent  with  others  had  volunteered  to  watch 
for  him,  also  how  far  the  place  was  from  that 
where  emptv  shells  were  found,  held  admissible. 
—State  v.  Butler,  186  P.  55. 
<S=>I74(8)  (Or.)  In  a  prosecution  resulting  in 
conviction  of  manslaughter,  where  "defendant  at 
no  time  defied  arrest,  but  telephoned  the  sher- 
iff to  come  over  and  get  him,  admission  of  tes- 
timony that  the  day  after  the  killing  defendant 
said  no  deputy  sheriff  would  take  him  was  in- 
admissible.—State  v.  Rader,  186  P.  79. 
<8=»I80  (Okl.Cr.App.)  Evidence  of  intoxication 
is  admissible  on  a  trial  for  homicide  to  show 
an  absence  of  the  premeditated  design  to  kill 
necessary  under  Bev.  St.  1910,  §  2313,  to 
constitute  murder— Collier  v.  State,  186  P. 
963. 

•©=->l90(2)  (Okl.Cr.App.)  Where  the  undis- 
puted evidence  showed  a  killing  without  unlaw- 
ful demonstration  of  hostility  by  deceased,  evi- 
dence of  previous  threats  by  deceased  held 
properly  excluded— Taylor  v.  State,  186  P.  243. 
<t=>l90(7)  (Or.)  In  a  prosecution  resulting  in 
conviction  of  manslaughter,  decedent's  threats 
of  violence  against  defendant,  though  uncom- 
municated,  are  admissible  .to  aid  the  jury  in 
determining  who  was  probably  the  aggressor  in 
the  fatal  affray.— State  v.  Rader,  186  P.  79. 
<3=>I92  (Or.)  In  a  prosecution  resulting  in 
conviction  of  manslaughter,  testimony  as  to  a 
conversation  between  defendant  and  the  wit- 
ness, occurring  while  defendant  was  on  his  way 
to  the  place  where  the  struggle  between  him 
and  deceased  began  unwitnessed,  held  admissi- 
ble, as  characterizing  defendant's  mental  atti- 
tude, and  therefore  material  on  the  issue  who 
was  the  aggressor.— State  v.  Rader,  186  P.  79. 

(E)  Weight  and  Sufficiency. 

<8=->234(6)  (Or.)  In  a  prosecution  for  killing 
which  took  place  at  defendant's  fence,  which  he 


was  putting  up  nightly  to  obstruct  a  road,  de- 
cedent with  others  having  been  on  watch  to 
find  out  who  was  doing  it,  testimony  of  such 
others  as  to  what  occurred  probably  half  an 
hour  before  the  killing  on  the  other  side  of  the 
field  from  where  the  killing  occurred,  where 
the  road  went  through  the  fence  on  that  side, 
and  that  defendant  then  drew  gun  on  the  oth- 
ers when  they  were  coming  close  enough  to 
identify  him,  held  sufficient  to  justify  the  jury 
in  concluding  it  was  defendant. — State  v.  But- 
lor.  186  P.  55. 

<S=>238  (Okl.Cr.App.)  In  a  prosecution  for 
homicide  in  which  defendant  claimed  that  he 
was  insane  from  the  use  of  intoxicating  liq- 
uors, evidence  held,  sufficient  to  support  a  con- 
viction for  murder.— Collier  v.  State,  186  P. 
963. 

•@=>250  (Okl.Cr.App.)  Evidence  of  defendant 
held  sufficient  to  warrant  verdict  of  murder, 
without  consideration  of  the  evidence  of  the 
state.— Taylor  v.  State,  186  P.  243. 
<&=>250  (Or.)  In  a  prosecution  resulting  in 
conviction  of  manslaughter,  defendant  having 
shot  and  fatally  wounded  decedent,  who  was 
watching  a  road  through  defendant's  land  to 
see  if  he  was  the  one  who  was  putting  up  an 
obstructing  fence  every  night,  evidence  held 
sufficient  to  sustain  the  verdict. — State  v.  But- 
ler, 186  P.  55. 

■©=3253(3)  (CaLApp.)  In  a  prosecution  of  de- 
fendant for  the  murder  of  his  partner  in  con- 
ducting a  dairy  farm,  where  a  verdict  of  first 
degree  murder  was  returned,  evidence  held  to 
show  that  defendant  struck  down  such  partner 
with  a  hammer  in  the  evening,  having  lain  in 
wait  for  him  on  their  own  premises  on  the 
path  between  a  separator  house  and  a  pig  pen: 
—People  v.  Correa,  186  P.  1055. 

VHI.  TRIAL. 
(B)  Questions  for  Jury. 

<S=>270  (Okl.Cr.App.)  Whether  a  defendant's 
intoxication  was  such  as  to  render  him  in- 
capable of  entertaining  or  forming  a  design 
to  effect  death  is  a  question  for  the  jury. — Col- 
lier v.  State,  186  P.  963. 

(C)   Instructions.  , 

<3=»286(1)  (Or.)  In  a  prosecution  resulting  in 
conviction  of  manslaughter,  instructions  as  to 
the  consideration  of  threats  made  by  defendant 
against  decedent  in  determining  defendant's  in- 
tent and  malice  held  not  erroneous. as  abstract; 
there  being  some  evidence  of  threats. — State  v. 
Butler,  188  P.  55. 

<*^=>286(2)  (Or.)  In  a  prosecution  resulting  in 
conviction  of  manslaughter,  instruction  as  to 
the  consideration  of  threats  made  by  defend- 
ant against  decedent  in  determining  defend- 
ant's malice  held  not  erroneous  as  abstract; 
there  being  Eome  evidence  of  threats.— State  v. 
Butler.  186  P.  55. 

<3=>300(1)  (Or.)  In  a  prosecution  resulting  in 
conviction  of  manslaughter,  decedent's  threats 
of  violence  against  defendant,  though  uncom- 
municated,  are  admissible  to  aid  the  jury  in 
determining  who  was  probably  the  aggressor 
in  the  fatal  affray;  on  request,  defendant  is 
entitled  to  an  instruction  informing  the  jury 
of  the  principle— State  v.  Rader,  186  P.  79. 
<S=300(4)  (Or.)  In  a  prosecution  resulting  in 
conviction  of  manslaughter,  instruction  on  the 
right  of  self-defense  arising  from  an  assault 
or  attack  with  a  dangerous  weapon  held  prop- 
erly refused  as  argumentative  and  invading  the 
province  of  the  jury.— State  v.  Butler,  186 
P.  55. 

•©=-.300(14)  (Or.)  In  view  of  L.  O.  L.  |g  1371, 
1909,  1914,  in  a  prosecution  resulting  in  con- 
viction of  manslaughter,  instruction  on  self- 
defense  held  not  erroneous  in  its  limitation  of 
defendant's  right  to  take  his  adversary's  life 
only  to  cases  of  threatened  deadly  harm  or 
severe  calamity  "felonious"  in  character;  the 
word  "felonious"  having  been  used  as  synony- 
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mous  with  neat  bodily  injury.— State  v.  But- 
ler, 186  P.  55. 

€=304  (Wash.)  Instruction  submitting  theory 
that  killing  was  accidental  held  clear  and  suf- 
ficient—State v.  Sowders,  186  P.  260. 
«=>308(3)  (Colo.)  In  homicide  prosecution, 
where  the  undisputed  evidence  showed  that  the 
killing  was  done  maliciously,  premeditatedly, 
and  deliberately,  in  cold  blood,  and  where  the 
only  issue  was  whether  defendant  had  done 
the  killing,  refusal  of  instruction  that  only  ver- 
dicts possible  was  guilty  of  murder  in  first  de- 
gree or  not  guilty,  held  reversible  error.— Dick- 
ens v.  People,  186  P.  277. 
€=»308(5)  (Colo.)  In  homicide  prosecution, 
where  the  undisputed  evidence  showed  that  the 
killing  was  done  maliciously,  premeditatedly, 
and  deliberately,  in  cold  blood,  and  where  only 
issue  was  whether  defendant  had  done  the  kill- 
ing, the  giving  of  an  instruction  permitting  a 
verdict  of  second  degree  murder  held  reversible 
error— Dickens  v.  People,  186  P.  277. 
<8= 308(6)  (Colo.)  In  homicide  prosecution, 
where  defendant  denied  having  done  the  kill- 
ing, and  undisputed  evidence  was  conclusive 
that  the  killing  was  first  degree  murder,  in- 
struction authorizing  conviction  for  second  de- 
gree murder  held  prejudicial  error,  since  it 
confused  jury  as  to  real  issue.— Dickens  v.  Peo- 
ple, 186  P.  277. 

X.  APPEAL  AND  ERROR. 

<8=>340(3)  (Colo.)  The  fact  that  an  instruc- 
i  tion  submitting  second  degree  murder,  which 
was  not  in  issue,  was  favorable  to  defendant, 
does  not  make  the  error  harmless. — Dickens  v. 
People.  186  P.  277. 

«=»340(4)  (Wash.)  An  instruction  on  murder, 
if  erroneous,  was  harmless,  where  conviction 
was  for  manslaughter. — State  v.  Sowders,  186 
P.  260. 

€=341  (Or.)  In  a  prosecution  resulting  in 
conviction  of  manslaughter,  the  refusal  to  de- 
fendant of  his  requested  instruction  referring 
to  malice  and  ill  will  held  harmless  to  him  in 
view  of  the  verdict  negativing  the  existence  of 
malice  or  ill  will  on  his  part.— State  v.  Butler, 
186  P.  55. 

HUMANITARIAN  DOCTRINE. 

See  Municipal  Corporations,  <8=705,  706. 

HUSBAND  AND  WIFE. 

See  Appeal  and  Error,  €=1071;  Death,  €=» 
23;  Deeds,  €=60:  Divorce;  Fraudulent 
Conveyances,  <S=ll8,  298;  Homestead,  <8=» 
57%;  Municipal  Corporations,  €=706; 
Trusts,  €=103. 

III.  CONVEYANCES,  CONTRACTS,  AND 
OTHER  TRANSACTIONS  BETWEEN 
HUSBAND  AND  WIFE. 

€=39  (Mont.)  Under  Rev.  Codes,  §<  3690, 3692, 
3694,  3695,  as  to  husband  and  wife,  agreement 
absolving  husband  from  future  claim  on  his 
property  by  bis  wife  is  void  as  against  public 
policy,  except  where  part  of  and  incident  to  an 
agreement  in  writing  for  a  separation  which  ink- 
mediately  follows.— State  v.  District  Court  of 
Fifth  Judicial  Disk  in  and  for  Beaverhead 
County,  186  P.  335. 

VI.  ACTIONS. 

€=232(3)  (CaLApp.)  Evidence  in  action  on 
note  of  wife  to  husband  held  to  show  no  legal 
consideration.— Doyle  v.  Doyle,  186  P.  188. 

TO.  COMMUNITY  PROPERTY. 

€=249  (Cal.App.)  Sick  benefits  received  by  a 
married  man,  being  in  lieu  of  wages,  are  "com- 
munity property."— Doyle  v.  Doyle,  186  P.  188. 
€=260  (Cal.App.)  Damages  recovered  by  mar- 
ried man  for  personal  injuries,  not  being  with- 
in the  definition  in  Civ.  Code,  §  163,  of  sep- 


arate property,  is.  under  section  164,  "com- 
munity property."— Doyle  t.  Doyle,  186  P. 

«=267(7)  (CaLApp.)  If  the  instrument 
whereby  defendant  through  plaintiff  broker  of- 
fered to  exchange  the  property  of  himself  and 
wife  came  within  the  language  or  purview  of 
Civ.  Code,  |  172a,  as  added  by  St.  1917,  p. 
829,  requiring  the  wife  to  join  with  the  hus- 
band in  executing  any  instrument  by  which 
community  realty  is  leased,  sold,  conveyed,  or 
incumbered,  the  writing,  in  which  the  wife  did 
not  join,  was  not  absolutely  void,  but  void- 
able only  at  her  instance.— Goodrich  v.  Turney, 
186  P  806 

€=272(5)  (Wash.)  Under  Rem.  Code  1915,  f 
5292,  the  burden  of  proof  is  on  the  personal  rep- 
resentative of  a  husband  to  show  good  faith  in 
a  division  of  community  property  between  him- 
self and  wife  in  an  action  by  the  wife  to  re- 
cover one-half  of  certain  community  property 
which  she  alleged  defendant  had  fraudulently 
concealed.— Normile  v.  Denison,  186  P.  305. 

A  complaint,  in  an  action  by  a  divorced  wife 
against  the  personal  representative  of  her  de- 
ceased husband  to  recover  one-half  of  certain 
community  property  on  the  ground  that  the  hus- 
band had  fraudulently  concealed  the  same  when 
a  division  of  the  property  was  being  made,  held 
to  sufficiently  allege  that  the  plaintiff  relied  on 
representations  of  the  husband  that  the  property 
divided  constituted  all  of  the  community  prop- 
erty, even  though  by  reason  of  the  estrange- 
ment of  the  husband  and  wife  she  could  not 
have  relied  upon  the  relation  of  husband  and 
wife  under  Rem.  Code  1915,  §  5292,  and  even 
though  the  complaint  incorporated  an  agreement 
whereby  the  husband  was  relieved  of  any  fur- 
ther accounting. — Id. 

Since  the  law  intrusts  community  property  to 
the  husband's  sole  control  and  management,  it 
is  his  duty  to  render  a  true,  open,  and  fair  ac- 
count when  the  community  is  to  be  dissolved. — 
Id. 

In  an  action  to  rescind  a  contract  relating 
to  the  division  of  community  property  on  the 
ground  that  defendant  had  fraudulently  con- 
cealed part  of  the  community  estate,  an  offer  in 
the  complaint  to  account  for  all  the  community 
property  received  by  plaintiff  was  a  sufficient 
offer  to  put  .the  other  party  in  statu  quo  and 
sufficient  to  empower  the  court  to  do  equity  be- 
tween the  parties. — Id. 

€=274(1)  (Wash.)  A  judgment,  in  an  action 
to  rescind  mutual  conveyances  of  real  and  per- 
sonal property,  imposing  upon  the  parties  the 
reciprocal  and  concurrent  obligations  of  recon- 
veyance within  a  specified  time,  was  not  such  a 
final  judgment  as  would  prevent  community 
property  from  descending  to  the  heirs  on  the 
death  oi  their  mother,  who,  with  the  father,  was 
a  plaintiff,  under  Rem.  Code  1915,  §§  1342, 1366. 
—Gordon  v.  Hillman,  186  P.  651. 
®=276(1)  (Wash.)  An  administrator  could  not 
be  properly  authorized  by  court  to  convey  com- 
munity property,  part  of  which  had  descended 
to  minor  heirs,  where  there  was  no  show-cause 
order  and  no  notice  of  a  hearing  published  or 
served  on  the  parties  interested  in  the  estate,  in- 
cluding minor  heirs,  nor  any  appointment  of  or 
appearance  by  a  guardian  ad  litem  of  the  minor 
heirs,  as  required  by  Rem.  Code  1915,  JJ  1498, 
1499,  1502,  1692,-Gordon  v.  Hillman,  186  P. 
651. 

TO.  SEPARATION  AND  SEPARATE 
MAINTENANCE. 

<S=278(1)  (Kan.)  A  valid  agreement  as  to 
property  rights  may  be  made  between  husband 
and  wife  who  have  separated  or  who  contem- 

?late  an  immediate  separation.— Blair  v.  Blair, 
86  P.  746. 

ILLEGITIMATE  CHILDREN. 

See  Bastards. 
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and  Act  May  8,  1906  (U.  S.  Comp.  St  J  3961), 
by  reason  of  his  abandonment  of  tribal  relations 
became  a  citizen  of  the  United  States  with  all 
rights  of  citizens,  including  that  of  the  begin- 
ning and  defending  an  action  of  ejectment  or 
trespass  in  the  state  or  federal  courts,  in  view 
of  proceedings  under  Act  March  2,  1889,  pro- 
viding for  sale  by  Secretary  of  Interior. — Smith 
t.  Northern  Pac  By.,  186  P.  684. 


IMPROVEMENTS. 

See  Bridges,  «=»7:  Frauds,  Statute  of,  <8=>138; 
Highways,  <8=»90%,  10T,  146;  Municipal  Cor- 
porations, «=272-3>70 ;  States,  <8=>119;  Ven- 
dor and  Purchaser,  «=»76. 


INCOME. 

See  Charities,  «=»48. 


INDIANS. 

See  Eminent  Domain,  ®=ol52,  153;  Statutes, 
«=»255. 

«=»I5(1)  (Okl.)  Act  of  Congress  of  May  27, 
1908,  entitled  "An  act  for  the  removal  of  re- 
striction from  part  of  the  lands  of  allottees  of 
the  Five  Civilized  Tribes,"  etc,  is  a  revising 
act  intended  as  a  substitute  for  all  former  acts 
relating  to  such  restrictions,  and  repealed  pro- 
visions of  Act  of  Congress  April  26,  1906, 
and  previous  congressional  enactments  in  con- 
flict therewith  on  the  same  subject.— Grayson 
v.  Thompson,  186  P.  230. 

Section  16  of  the  Supplemental  Creek  Agree- 
ment (Act  Cong.  June  30,  1902)  construed  with 
reference  to  Original  Creek  Agreement,  Act 
Cong.  March  1,  1901,  and  Act  Cong.  May  27, 
1908,  §  91.  imposes  restrictions  against  alien- 
ation and  limitations  on  the  descent  of  home- 
steads allotted  to  Creek  Indiana  in  their  own 
right  who  left  children  born  to  them  after  May 
26;  1901.— Id. 

Section  1(5  of  Supplemental  Creek  Agreement 
(Act  Cong.  June  80,  1902),  imposing  restric- 
tions against  alienation  and  limitations  on  de- 
scent of  homesteads  allotted  to  Creek  Indians, 
etc.,  was  repealed  and  superseded  by  Act  Cong. 
May  27.  1908,  g  9,  and  a  deed  executed  August 
8,  1908,  oy  a  one-quarter  blood  Creek  Indian 
to  a  homestead  allotment,  conveyed  fee-simple 
title  to  the  grantee.— Id. 

«=»I5(1)  (Okl.)  Act  Cong.  May  27,  1908,  I 
1,  as  to  the  Five  Civilized  Tribes,  fixes  the 
status  of  allotments  as  to  restriction  on  aliena- 
tion during  the  lifetime  of  allottee,  and  section 
9  fixes  the  status  of  allotted  lands  as  to  restric- 
tion on  alienation  after  the  death  of  the  allot- 
tee ;  each  referring  to  separate  and  distinct  sub- 
ject-matters, and  neither  being  interdependent 
on  the  other.— Seiffert  v.  Jones,  186  P.  472. 
<8=>I8  (Okl.)  Right  to  inherit  landB  of  Creek 
Nation,  conferred  on  the  citizens  thereof  by  the 
proviso  of  section  6  of  the  Supplemental  Creek 
Agreement,  is  not  burdened  by  any  homestead 
right  of  noncitizen  heirs,  created  by  the  Con- 
stitution and  by  Eev.  Laws  1910,  $  6328.— 
Scott  v.  Ryal,  186  P.  206. 
®=I8  (Okl.)  Section  16  of  the  Supplemental 
Creek  Agreement  (Act  Cong.  June  30,  1902) 
construed  with  reference  to  Original  Creek 
Agreement,  Act  Cong.  March  1,  1901,  and  Act 
Cong.  May  27,  1908,  4  9,  imposes  restrictions 
against  alienation  and  limitations  on  the  de- 
scent of  homesteads  allotted  to  Creek  Indians 
in  their  own  right  who  left  children  born  to 
them  after  May  26,  1901. — Grayson  v.  Thomp- 
son, 186  P.  236. 

Section  16  of  Supplemental  Creek  Agreement 
(Act  Cong.  June  30,  1902),  imposing  restric- 
tions against  alienation  and  limitations  on  de- 
scent of  homesteads  allotted  to  Creek  Indians, 
etc.,  was  repealed  and  superseded  by  Act  Cong. 
May  27,  1908,  §  9,  and  a  deed  executed  August 
3,  1908.  by  a  one-quarter  blood  Creek  Indian 
to  a  homestead  allotment  conveyed  fee-simple 
title  to  the  grantee. — Id. 

€=>3I  (Mont.)  A  Flathead  Indian,  who  selected 
lands  under  Act  Cong.  June  5,  1872,  $  3,  per- 
mitting Indians  having  certain  qualifications  and 
who  remained  on  land  in  the  Bitter  Root  Valley 
to  pre-empt  160  acres  and  to  receive  a  patent 
without  power  of  alienation,  provided  such  In- 
dian abandoned  his  tribal  relations  and  intend- 
ed to  rrmain  in  the  valley,  under  Act  Cong.  Feb. 
8,  1887,  §  6,  as  amended  by  Act  March  3.  1901, 


INDICTMENT  AND  INFORMATION. 

See  Burglary,  «=»19;  Criminal  Law,  <8=>240, 
576,  628,  968,  1049,  1186;   Forgery.  <g=»26; 

Receiving 


Intoxicating    Liquors,  <8=»211 : 

Stolen  Goods,  «=>7;  War,  <e=>4. 


IV.  FILING  AND  FORMAL  REQUI- 
SITES OF  INFORMATION  OR 
COMPLAINT. 

<e=»45  (Nev.)  Under  the  Information  Act  (St 
1913,  c.  209,  S§  6,  9,  and  10)  and  Rev.  Laws 
1912,  §  7101,  though  the  trial  court  on  sustain- 
ing demurrer  to  original  information  did  not 
direct  that  another  information  be  filed,  it  had 
jurisdiction  to  grant  distriet  attorney's  motion 
for  leave  to  file  new  information,  motion  to  dis- 
miss which  as  filed  without  due  authority  was 
properly  denied— Ex  parte  Williams,  186  P. 
673. 

VI.  JOINDER  OF  PARTIES,  OFFENSES, 

AND  COUNTS,  DUPLICITY, 
AND  ELECTION. 

<S=»I24(4)  (Okl.  Cr.  App.)  Members  of  a  lodge, 
which  maintains  clubrooms  in  which  liquors  are 
sold  to  members,  and  the  barkeeper  making  the 
sale,  who  is  not  a  member  of  the  lodge,  may  be 
legally  joined  in  one  count  for  violation  of  Rev. 
Laws  1910,  §  3610,  prohibiting  maintaining  of 
any  clubroom  for  purpose  of  selling  or  furnish- 
ing intoxicating  liquors.— Hawkins  v.  Stated  186 
P.  490.  s 

<©=>I25(20)  (Mont)  In  prosecution  for  sedi- 
tion in  violation  of  Sedition  Act  information 
charging  that  defendant  stated  that  the  United 
States  soldiers  would  commit  the  same  atroci- 
ties as  had  been  reported  of  the  German  sol- 
diers, that  his  nephew,  like  a  great  many  other 
soldiers,  would  not  have  entered  service  if  they 
had  not  been  compelled  to  do  so,  and  that  he 
would  just  as  soon  live  under  the  Kaiser's  gov- 
ernment as  under  the  government  of  the  Unit- 
ed States,  held  not  objectionable  as  charging 
two  distinct  crimes,  the  statute  defining  but 
one  crime,  and  the  information,  therefore,  be- 
ing in  the  language  of  the  statute  and  in  the 
conjunctive,  states  but  one  offense. — State  v. 
Wyman,  186  P.  1. 

VII.  MOTION  TO  QUASH  OR  DISMISS, 

AND  DEMURRER. 

<©=>I37(1)  (Colo.)  The  proper  procedure  for  de- 
fendant, charged  with  the  possession  of  whisky 
in  his  home,  to  raise  the  point  that  the  law 
under  which  the  prosecution  is  brought  (Laws 
1917,  c.  82)  does  not  make  the  keeping  of 
intoxicating  liquor  in  one's  home  unlawful,  is 
by  motion  to  quash.— Julian  v.  People,  186  P. 
714. 

VIII.  AMENDMENT. 

«=>I59(2)  (Cal.  App.)  The  granting  of  permis- 
sion to  amend  indictment  so  as  to  state  an  of- 
fense would  have  been  error  under  Pen.  Code,  $ 
1008.  if  the  indictment  before  amendment  did 
not  charge  an  indictable  offense.— People  v.  Web- 
ber, 186  P.  406. 

Action  of  court  in  permitting  amendment  of 
indictment  charging  forgery  of  "certificate  of 
acknowledgment"  so  as  to  charge  forgery  of  the 
"handwriting"  of  the  notary  held  not  error, 
under  Pen.  Code,  §  1008 ;  defendant  not  being 
prejudiced,  since  original  indictment  indirectly 
charged  same  offense.— Id. 
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X.  CONVICTION  OF  OFFENSE  IN- 
CLUDED IN  CHARGE. 

€=s>  1 89  (8)  (Wash.)  An  indictment  or  informa- 
tion charging  murder  in  the  first  degree  in- 
cludes the  accusations  of  the  lesser  crimes  of 
murder  in  the  second  degree  and  of  manslaugh- 
ter, notwithstanding  the  change  in  the  statute 
by  the  Criminal  Code  of  1909.— State  v.  Sow- 
ders,  186  P.  260.  „ 
<3=»I90  (Wash.)  Under  Rem.  Code  1915,  8 
2601,  characterizing  as  larceny  the  offense  of 
obtaining  money  or  property  by  false  pretenses, 
defendant,  indicted  for  such  offense,  could  be 
convicted  of  attempt;  section  2263  providing 
that  a  person  informed  against  for  a  consum- 
mated offense  may  be  convicted  of  an  attempt 
to  commit  it.— State  v.  Peterson,  186  P.  264. 


INFANTS. 


See  Bastards,  <8=»16;  Criminal  Law,  «=>507, 
742,  1159;  Divorce,  <S=>254,  298,  302,  303, 
304,  312,  332;  Guardian  and  Ward;  Habeas 
Corpus,  <8=»99;  Homicide,  <8=>101;  Master 
and  Servant,  <8=»153,  286,  289,  366;  Negli- 
gence, ®=>136. 

IX  CUSTODY  AND  PROTECTION. 

«=»I2  (CaLApp.)  The  Juvenile  Court  Law  is 
constitutional.— People  v.  Young,  186  P.  383. 
€=>20  (Cal.  App.)  In  a  prosecution  for  con- 
tributing to  delinquency  of  a  female  minor,  un- 
der Juvenile  Court  Law,  §§  1,  21,  where  the 
court  charged  the  substance  of  the  first  section 
and  quoted  all  of  the  twenty-first  and  subdivi- 
sion 11  of  the  first,  providing  that  the  law 
should  apply  to  any  person  under  21  years  of 
age,  leading,  or  in  danger  of  leading,  an' idle, 
dissolute,  or  immoral  life,  and  the  jury  was  in- 
formed that  if  they  found  the  defendant  had 
sexual  intercourse  with  prosecutrix  as  charged, 
he  should  be  found  guilty,  the  jury  could  not 
be  misled ;  the  statutes  being  neither  vague  nor 
indefinite.— People  v.  Young,  186  P.  383. 

III.  PROPERTY  AND  CONVEYANCES. 

<8=>23  (Nev.)  The  real  purpose  of  Rev.  Lows, 
«  1103,  1104,  relative  to  conveyances  of  min- 
ing locations  and  claims  by  minors,  was  to 
subject  minors  under  the  age  of  21  and  over 
18  who  convey  interests  in  mining  claims  to  the 
same  consequences  as  attach  to  persons  over 
21  who  convey  such  property.— Keyworth  v, 
Nevada  Packard  Mines  Co.,  186  P.  1110. 

VI.  CRIMES. 

<£=66  (Utah)  Notwithstanding  Comp.  Laws 
1917,  §|  1829,  7915,  a  child  between  7  and  14 
years  of  age  may  violate  the  law  and  commit 
an  offense  against  person  or  property  the  same 
as  an  adult  person,  and  it  cannot  be  said  as  a 
matter  of  law  that  such  a  child  cannot  be  shot 
in  defense  of  habitation,  property,  or  person 
under  section  8032,  subd.  2.— State  v.  Terrell, 
186  P.  108. 

INHERITANCE  TAX. 

See  Taxation,  <8=»S61,  879,  893. 

INJUNCTION. 

See  Appeal  and  Error,  <S=>71;  Constitutional 
Law,  <g=»290:  Drains,  <8=>91;  Judgment,  <©=> 
256,  588;  Municipal  Corporations,  @=407, 
488,  489,  513;  Trade-Marks  and  Trade- 
Names,  <@=>70. 

II.  SUBJECTS  OF  PROTECTION  AND 
RELIEF. 

(A)  Action*  and  Other  Lesal  Proceeding*. 

^j=>26(4)  (Kan.)  Where  ten  notes  were  sat- 
isfied, but  payee  refused  to  surrender  them, 
and  brought  suit  on  one,  which  was  dismiss- 
ed, and"  brought  a  pending  suit  on  another, 
the  maker  did  not  have  a  remedy  at  law  equal- 


ly full,  adequate,  and  efficient  with  the  rem- 
edy at  equity,  and  the  payee  would  be  re- 
quired to  surrender  the  notes  to  maker  and 
be  enjoined  from  transfer  or  from  prosecuting 
vexatious  suits  thereon.— Rankin  v.  Eppler,  186 
P.  1008. 

<S=>32  (Cal.App.)  Assignor  of  several  hundred 
claims  subjected  to  separate  suits  thereon 
in  justice  court  by  the  assignee,  though  as- 
signee's cause  of  action  was  single  and  within 
the  jurisdiction  of  the  superior  court,  held  not 
entitled  to  injunction  to  6top  proceedings  in 
justice  court,  not  being  annoyed  or  put  to  un- 
necessary expense  by  being  compelled  to  in- 
terpose plain  legal  defense  available  in  jus- 
tice court.— Pioneer  Truck  Co.  v.  Clark,  186 
P.  839 

(C)  Contract*. 

€=>62(1)  (CalApp.)  Covenants  constituting  re- 
strictions on  the  use  or  mode  of  enjoyment, 
made  in  furtherance  of  general  plan  of  im- 
provement, when  clearly  expressed,  will  be 
strictly  enforced,  and  equity  will  enjoin  viola- 
tion thereof  without  any  showing  of  actual 
damage  or  substantial  injury.— Walker  v.  Has- 
lett,  186  P.  622. 

(E)  Public  Officer*  and  Board*  and  Mo. 
nlclpalltle*. 

<8=»85(1)  (CaXApp.)  In  view  of  Civ.  Code,  f 
3423,  county  board  of  supervisors  cannot  be 
restrained  from  calling  an  election  of  directors 
of  a  public  utility  district,  the  creation  of  which 
has  been  already  declared  by  them  and  by  the 
secretary  of  state,  being  required  to  do  so  by 
Act  May  27,  1915  (St  1915,  p.  866)  8  16.  au- 
thorizing the  creation  of  public  utility  districts. 
—Randolph  v.  Stanislaus  County,  186  P.  625. 

m.  ACTIONS  FOR  INJUNCTIONS. 

<g=»H8(3)  (CaLApp.)  Where  a  claimant  in  an 
interpleader  proceeding  collected  a  judgment 
between  the  time  the  stay  expired  and  an  ap- 
peal was  taken,  and  paid  part  thereof  to  a 
third  party  before  the  judgment  was  reversed, 
held,  that  the  third  party  will  not  be  enjoined 
from  receiving  additional  sums  from  the  claim- 
ant, in  absence  of  allegations  that  he  has  or  is 
attempting  to  take  money  subsequent  to  the 
judgment's  reversal.— Garrett  v.  Jensen,  186  P. 
156. 

V.  PERMANENT  INJUNCTION  AND 
OTHER  RELIEF. 

(8=189  (CaLApp.)  Where  a  covenant  required 
the  construction  of  a  first-class  private  resi- 
dence, defendant,  who  in  violation  thereof,  had 
constructed  a  duplex,  which  building,  as  far  aa 
exterior  was  concerned,  was  similar  to  a  one- 
family  private  residence,  will  be  enjoined  from 
using  such  building  for  more  than  one  family, 
notwithstanding  that  the  building  is  occupied 
as  a  one-family  residence  at  time  of  trial.— 
Walker  v.  Haslett,  186  P.  622. 

VIII.  LIABILITIES  ON  BONDS  OR 
UNDERTAKINGS. 

<S=>235  (Idaho)  When  the  issuance  of  a  tem- 
porary injunction  was  necessary  to  preserve 
the  rights  of  a  chattel  mortgagee  pending  fore- 
closure, no  liability  attaches  to  the  sureties 
on  the  injunction  bond.— Charters  v.  Fidelity 
&  Deposit  Co.  of  Maryland,  186  P.  92L 
<g=252(7)  (Idaho)  Where  a  temporary  in- 
junction is  granted  as  ancillary  to  the  main 
relief  sought,  and  no  attempt  is  made  to  dis- 
solve it,  or  to  obtain  a  decision  that  its  issu- 
ance was  improper  or  unnecessary,  either  by 
motion  or  by  appeal,  and  the  only  resistance 
thereof  is  by  defendant  in  the  main  action, 
counsel  fees  and  costs  in  connection  therewith 
cannot  be  recovered  from  the  sureties  on  the 
injunction  bond.— Charters  v.  Fidelity  &  De- 
posit Co.  of  Maryland,  186  P.  92L 
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IN  PARI  DELICTO. 

See  Bail,  <$=>73. 

INSANE  PERSONS. 

See  Deeds,  «=»68,  211 ;  Homicide,  «=»28,  238; 
Jury,  ©=»19;  Wills,  ©=>35. 

II.  INQUISITIONS. 

©=>27  (CaLApp.)  In  a  proceeding  for  adjudi- 
cation of  incompetency  and  appointment  of  a 
guardian,  where  evidence  as  to  the  incompe- 
tent ward's  residence  was  sharply  conflicting, 
the  appellate  court  is  bound  by  the  trial  court  s 
conclusion.— In  re  Bundy's  Estate,  186  P.  811. 
€=>27  (Kan.)  Before  an  appeal  in  a  lunacy 
proceeding  can  be  granted  by  probate  court, 
and  before  the  district  court  can  take  jurisdic- 
tion of  such  appeal,  an  affidavit  must  be  filed 
in  the  probate  court,  as  prescribed  by  Gen. 
St  1915,  i  4677,  showing  that  appeal  is  not 
taken  for  vexation  or  delay,  but  because  affi- 
ant believes  that  appellant  is  aggrieved  by 

?robate  court's  decision.— Richards  v.  State, 
86  P.  1025. 
<8=>28  (CalApp.)  An  applicant  for  adjudica- 
tion, of  incompetency  and  for  letters  pf  guard- 
ianship acts  for  and  on  behalf  of  one  who 
cannot  act  for  himself,  and  the  filing  of  peti- 
tion and  hearing  thereon  are  indispensable 
steps  for  preserving  the  trust  fund  of  the 
incompetent;  and,  in  view  of  Code  Civ.  Proa 
|  1720,  authorizing  costs  "as  justice  may  re- 
quire," the  petitioner  for  guardianship  may 
be  allowed  an  attorney's  fee.— In  re  Bundy's 
Estate,  186  P.  811. 

INSOLVENCY. 

See  Bankruptcy. 

INSPECTION. 

See  Constitutional  Law,  £=364;  Sales,  <S=»168, 
175. 

©=»l  (Or.)  To  detect  and  prevent  stealing  of 
live  stock  the  Legislature  may  enact  a  law  for 
the  inspection  of  hides  as  a  condition  of  their 
shipment  within  or  without  the  state  by  a  com- 
mon carrier.— State  v.  Banes,  186  P.  420. 
©»2  (Or.)  A  "farmer"  is  one  who  resides  on 
and  cultivates  a  farm,  mainly  deriving  his  sup- 
port therefrom,  and  a  "ranch"  is  a  tract  used 
for  grazing  and  rearing  live  stock;  so  that, 
assuming  that  "farmer  and  "ranch  owner 
have  a  specific  legal  meaning  as  used  in  Laws 
1019,  p.  732,  |  3,  excluding  farmers,  ranch 
owners,  and  small  isolated  dealers  from  the  re- 
quirement of  inspection  of  hides  as  a  condi- 
tion to  their  shipment  by  common  carrier,  then 
the  protection  from  theft  intended  by  Buch  stat- 
ute is  denied  to  the  sparsely  settled  and  iso- 
lated sections  of  the  state  (citing  Words  and 
Phrases,  Farmer).— State  v.  Mines,  186  P.  420. 

INSTALLMENT  CERTIFICATES. 

See  Taxation,  «=77,  98,  847. 

INSTALLMENTS. 

See  Insurance,  <£=>58B. 

INSTRUCTIONS. 

See  Criminal  Law,  ©=755-834;  Trial,  <&=> 
207-296. 

INSURANCE. 

See  Appeal  and  Error,  ©=»1170;  Death,  ©=>4 ; 
Evidence,  ©=>  155;  Exemptions,  ©=>52 ;  Mas- 
ter und  Servant,  ®=>,HS9;  Taxation,  <S=»77, 
98,  347;  Trial,  «=»108%,  253;  Witnesses, 
«=>159. 


KEY-NUMBKR 

IH.  INSURANCE  AGENTS  AND 
BROKERS. 

(A)  AstncT  for  In  no  re  r. 

©=84(6)  (Mont)  In  an  action  by  a  life  insur- 
ance agent  for  unpaid  commissions  earned  by 
himself  and  others,  bis  assignors,  evidence  in 
favor  of  ose  agent,  plaintiff's  assignor,  con- 
sisting of  a  transcript  from  the  books  of  de- 
fendant insurance  company,  showing  a  total 
amount  of  unpaid  commissions  due  the  agent, 
made  a  prima  facie  case  in  favor  of  plaintiff 
on  such  .  agent's  assigned  claim. — Pearce  v. 
Metropolitan  Life  Ins.  Co.,  186  P.  687. 

V.  THE  OONTAACT  IN  GENERAL. 
(A)  Nature,  Requisite*,  and  Validity. 

<©=>  14 1  (1)  (Kan.)  Conditions  in  application 
for  life  insurance  made  a  part  of  the  contract 
that  policy  would  not  take  effect  until  deliv- 
ered by  insurer,  and  the  first  premium  paid 
in  full,  while  insured's  health  was  the  same 
as  described  therein,  were  not  waived  by  con- 
duct of  agent  in  accepting  less  than  full  pre- 
mium, and  in  assuring  insured's  wife  while 
he  was  fatally  sick  that  the  policy  was  of 
force  and  would  be  paid,  and  in  making  out 
blank  proof  of  death.— Green  v.  Prudential 
Ins.  Co..  186  P.  970. 

(B)  Construction  and  Operation. 

©=»  146(3)  (Ariz.)  An  insurance  contract,  like 
any  other  contract,  must  receive  a  reasonable 
construction,  and  while  insurance  contracts  are 
construed  most  favorably  to  the  insured  where 
the  meaning  of  the  language  is  doubtful,  such 
rule  is  inapplicable  when  the  language  has  ac- 
quired, by  judicial  construction,  a  clear  and  defi- 
nite meaning. — U.  S.  Fidelity  &  Guaranty  Co.  v. 
California- Arizona  Const.  Co.,  186  P.  502. 
<S=>  146(3)  (Cal.App.)  Provisions  in  a  fire  in- 
surance policy  are  always  construed  so  as  to 
prevent  a  forfeiture,  if  the  provisions  will 
reasonably  admit  of  such  a  construction.— 
Cronenwett  v.  Iowa  Underwriters  of  Dubuque 
Fire  &  Marine  Ins.  Co.,  186  P.  824. 
<g=> 1 5 1  (2)  (Kan.)  Where  a  written  applica- 
tion for  life  insurance  is  made  a  part  of  the 
policy  issued  thereon,  the  two  are  to  be  con- 
strued as  parts  of  a  single  contract,  and  any 
seeming  conflict  between  them  is  to  be  recon- 
ciled, if  that  result  can  be  accomplished  by  any 
interpretation  to  which  they  are  fairly  open. 
— Hurd  v.  Penn  Mut.  Life  Ins.  Co.,  186  P. 
998. 

VIII.  CANCELLATION.  SURRENDER. 
ABANDONMENT,  OR  RESCIS- 
SION OF  POLICY. 

<8=>229(3)  (CalApp.)  The  fact  that  an  ageYit 
is  employed  to  place  insurance  does  not  make 
him  an  agent  to  cancel  the  policy  on  behalf  of 
the  owner  of  the  property,  and  hence  where 
the  owner  of  property  accepted  policies  taken 
out  by  the  order  of  a  mortgagee  through  an 
agent  authorized  by  such  mortgagee  to  cancel 
and  replace  the  insurance  at  will,  without 
knowledge  that  the  agent  had  authority  to 
cancel  insurance,  he  was  not  bound  by  a  no- 
tice of  cancellation  received  by  such  agent.— 
Cronenwett  v.  Iowa  Underwriters  of  Dubuque 
Fire  &  Marine  Ins.  Co.,  186  P.  824. 

X.  FORFEITURE  OF  POLICY  FOR 
BREACH  OF  PROMISSORY  WAR- 
RANTY. COVENANT,  OR  CONDI- 
TION SUBSEQUENT. 

(B)  Matters  Relating:  to  Property  or  In- 
terest Insured. 

©=>322  (CaLApp.)  A  rider  to  a  fire  policy, 
stating  that  the  building  insured  was  occupied 
as  a  clubhouse  "by  Automobile  Country  Club," 
was  not  intended  to  guard  against  a  mere 
change  in  the  name  and  management  of  the 
country  club,  so  that  there  was  no  violation 
of  the  change  of  occupancy  clause,  where  the 


Digitized  by 


Google 


186  PACIFIC  REPORTER 


1184 


name  was  later  changed  to  "Monrovia  Country 
Club"  and  new  manager  placed  in  charge;  the 
membership  remaining  practically  unchanged, 
and  the  purposes  of  the  two  organizations  be- 
ing identical— Cronenwett  v.  Iowa  Underwrit- 

frs  of  Dubuque  Fire  &  Marine  Ins.  Co.,  186 
'.  824. 

<8=>328(2)  (OalApp.)  A  lease  is  not  a  change 
in  the  title  or  interest  of  the  property  within 
the  meaning  of  a  fire  insurance  policy,  provid- 
ing that  the  company  "shall  not  be  liable  while 
the  interest  in,  title  to,  or  possession  of  the 
subject  of  insurance  is  changed." — Cronenwett 
v.  Iowa  Underwriters  of  Dubuque  Fire  &  Ma- 
rine Ins.  Co.,  186  P.  824. 

Assuming  that  a  lease  is  a  change  in  the 
title  or  interest  of  real  property,  within  the 
meaning  of  a  fire  policy  providing  that  the  in- 
surer shall  not  be  liable  "while  the  interest  in, 
title  to,  or  possession  of  the  subject  of  insur- 
ance is  changed,  excepting  a  change  of  occu- 
pancy of  the  building  without  material  increase 
of  the  hazard,"  there  was  no  change  in  the  title 
or  possession,  where  at  the  time  policy  was  is- 
sued a  country  club  was  in  possession  thereof 
under  a  lease  given  to  the  manager  of  the  club, 
and  thereafter  the  name  of  the  club  was  chang- 
ed, a  new  manager  appointed,  and  a  new  lease 
executed,  the  membership  of  the  second  club  be- 
ing practically  the  same  as  the  first;  the  second 
club  being  merely  a  continuation  of  the  first. 
— Id. 

G=>328(2)  (CalApp.)  A  lease  is  not  a  change 
in  the  title  of  the  property  within  the  mean- 
ing of  a  fire  policy,  providing  that  the  com- 
pany shall  not  be  liable  "while  the  interest  in, 
title  to,  or  possession  of,  the  subject  of  in- 
surance is  changed,  except  a  change  of  occu- 
pancy of  the  building  without  material  in- 
crease of  hazard";  a  lease  being  but  a  chattel 
interest,  and  the  possessory  right  of  the  lessee 
being  in  support  of  the  seisin  of  his  landlord 
in  whom  the  title  to  the  property  is  vested.— 
Cronenwett  v.  Dubuque  Fire  &  Marine  Ins. 
Co.,  186  P.  826. 

XI.  ESTOPPEL,  WAIVER,  OR  AGREE- 
MENTS   AFFECTING   RIGHT  TO 
AVOID  OR  FORFEIT  POLICY. 

4S=>388(3)  (Wash.)  A  life  policy  provision  as 
to  insured  not  engaging  in  military  service  with- 
out insurer's  consent  was  not  waived  by  in- 
surer's writing  to  insured's  mother  directing 
her  to  take  up  matter  of  consent  with  local 
agent,  and  by  agent's  undertaking  to  call  in- 
surer's attention  to  the  matter  and  to  procure 
insured's  signature  to  application. — Sandstedt  v. 
American  Cent.  Life  Ins.  Co.  of  Indianapolis, 
Ind.,  186  P.  1069. 

XVI.  RIGHT  TO  PROCEEDS. 

<8=585(4)  (Kan.)  Where  a  life  insurance 
policy  is  payable  in  installments,  and  on  its 
face  designates  insured's  wife  as  beneficiary, 
while  the  application  provides  that  on  the 
wife's  death  the  remaining  installments  shall 
be  paid  to  his  daughter,  the  wife  may  recover 
payments  accruing  up  to  the  time  of  her  death, 
and  the  daughter  the  remainder.— Hurd  v.  Penn 
Mut.  Life  Ins.  Co.,  186  P.  998. 

XVII.  PAYMENT  OR  DISCHARGE, 
CONTRIBUTION.  AND  SUB- 
ROGATION. 

<g=606(2)  (CalApp.)  The  clause  in  standard 
fire  policies,  to  the  effect  that  when  insurer 
shall  pay  to  the  mortgagee  any  sum  under  pol- 
icy and  shall  claim  as  to  the  owner  that  no 
liability  therefor  existed,  the  company  shall  be 
subrogated  to  the  rights  of  the  mortgagee  un- 
der all  securities  held  as  collateral  to  the 
mortgage  debt,  and  shall  receive  full  assign- 
ment and  transfer  of  the  mortgage,  etc.,  only 
applies  to  a  claim  by  the  insurer  of  no  liabil- 
ity to  the  mortgagor,  supported  by  legal  right; 
the  right  to  subrogation  falling  with  the  claim. 


—Cronenwett  v.  Dubuque  Fire  &  Marine  Ins. 
Co.,  186  P.  826. 

XX.  MUTUAL  BENEFIT  INSURANCE. 
(B)  The  Contract  In  General. 

$=»7I3  (Wash.)  In  a  general  sense  the  ap- 
plication may  be  regarded  as  an  offer  to  con- 
tract and  the  certificate  of  membership  as  an 
acceptance  of  the  offer. — Supreme  Assembly  of 
United  Artisans  v.  Johnson,  186  P.  1065. 
<g=»7l8  (Wash.)  The  contract  between  fra- 
ternal benefit  society  and  member  consisted  of 
the  application  for  membership,  the  certificate 
of  membership,  and  the  laws,  rules,  and  regula- 
tions of  the  order,  and  in  a  general  sense  the 
application  may  be  regarded  as  an  offer  to  con- 
tract, and  the  certificate  of  membership  as  an 
acceptance  of  the  offer. — Supreme  Assembly  of 
United  Artisans  v.  Johnson,  186  P.  1065. 

Mere  customs  or  office  rules  of  fraternal 
benefit  society,  designed  to  expedite  business, 
are  not  binding  upon  members  as  laws,  rules, 
and  regulations,  where  not  called  to  the  mem- 
ber's attention,  or  incorporated  in  and  made  a 
part  of  the  printed  matter  distributed  to  ap- 
plicants and  members  to  advise  them  of  their 
rights  and  liabilities.— Id. 

(E)  Beneflclarle*  and  Bcneati. 

«=»77l  (Wash.)  Where  by-laws  of  fraternal, 
benefit  association  after  specifying  the  classes 
to  which  beneficiary  was  required  to  belong, 
gave  member  the  absolute  right  to  designate 
as  beneficiary  any  person  within  such  classes, 
the  society  had  no  right  to  reject  beneficiary 
named  by  member  in  his  application,  where 
person  named  was  within  the  limits  of  eligibili- 
ty.—Supreme  Assembly  of  United  Artisans  v. 
Johnson,  186  P.  1065. 

Where  by-laws  of  fraternal  benefit  society, 
after  stating  the  classes  to  which  the  benefi- 
ciary was  required  to  belong,  gave  the  member 
an  absolute  right  to  designate  as  beneficiary 
any  person  eligible  under  the  by-laws,  without 
stipulating  against  the  naming  of  an  alternate 
beneficiary,  the  naming  of  wife  only  as  a  bene- 
ficiary in  the  certificate  of  membership,  where 
member  in  his  application  named  his  daughters 
as  alternate  beneficiaries,  did  not  preclude 
daughters  from  recovering  on  certificate  upon 
wife's  predeceasing  member,  where  daughters 
were  eligible  as  beneficiaries  under  the  society's 
by-laws.— Id. 

In  fraternal  benefit  society's  by-law  providing 
"in  the  event  of  the  death  of  the  beneficiary 
named  in  his  certificate  of  membership  before 
the  death  of  such  member,  if  no  other  designa- 
tion had  been  made,  the  benefits  shall  be  paid 
to  the  widow,"  the  words  "if  no  other  desig- 
nation had  been  made"  refer  to  any  designa- 
tion made  by  the  member  in  his  lifetime,  either 
before  or  after  the  death  of  the  beneficiary 
named  in  the  certificate. — Id. 
<8=>780  (Kan.)  Laws  1917,  c.  208,  against 
changing  agreements  not  to  change  benefi- 
ciaries is  not  retroactive.— Gaston  v.  Clabaugh, 
186  P.  1023. 

In  an  action  between  fraternal  benefit  so- 
ciety and  widow  and  children  of  an  insured, 
who  were  the  original  beneficiaries  under  the 
policy,  and  a  daughter,  claiming  proceeds  as  a 
subsequent  beneficiary,  where  it  appeared  that 
policy  had  been  left  with  wife  and  children  on 
an  understanding  that  beneficiary  would  not  be 
changed,  and  that  they  paid  assessments  until 
some  one  else  paid  them,  the  equities  were 
in  favor  of  plaintiffs.— Id. 
<g=782  (Wash.)  The  right  of  daughters  of  mem- 
ber of  fraternal  benefit  society  named  by  mem- 
ber as  alternate  beneficiaries  in  application  to 
recover  on  certificate  upon  member  dying  after 
wife  named  as  beneficiary,  was  not  affected  by 
the  remarriage  of  the  member  after  death  of 
such  wife,  where  member  after  remarriage  did 
not  change  names  of  beneficiaries.— Supreme 
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Assembly  of  United  Artisans  v.  Johnson,  186  P. 
1065.  r 

<8=>784(2)  (Kan.)  Where  a  life  insurance  pol- 
icy gave  insured  a  right  to  change  beneficiaries 
by  a  prescribed  method,  including  an  indorse- 
ment on  the  policy,  and  insured  requested  in 
writing  that  the  insurance  be  made  payable  to 
his  estate,  but  died  before  giving  an  indemnify 
ing  bond  as  required  by  the  company  because 
the  policy  had  been  lftst,  the  original  bene- 
ficiary was  entitled  to  the  proceeds  as  against 
insured's  administrator,  the  requisite  steps 
toward  changing  the  beneficiary  not  having 
been  taken,  and  the  company  not  having  ac- 
quiesced in  or  recognized  any  change  during 
insured's  life.— Hurd  v.  Penn  Mut.  Life  Ins, 
Co.,  186  P.  998. 

(F)  Actions  for  Benefits. 

€=>8I5(1)  (Kan.)  Petition  in  action  involving 
controversy  between  wife  and  certain  children 
of  insured,  as  former  beneficiaries,  and  a 
daughter,  claiming  as  his  subsequent  bene- 
ficiary, alleging  that  insured  had  told  his  wife 
that  he  would  not  carry  the  insurance  longer, 
and  that  if  they  would  continue  the  certificate 
he  would  not  change  beneficiaries,  in  view  of 
testimony  of  a  plaintiff  that  he  went  to  pay 
an  assessment  and  learned  that  it  and  two 
later  assessments  had  been  paid,  did  not  admit 
any  violation  by  plaintiffs  of  the  alleged  agree- 
ment to  pay  assessments  in  consideration  of 
insured's  promise  not  to  change  beneficiaries. 
—Gaston  v.  Clabaugh,  186  P.  1023. 
<S=»8I9(1)  (Kan.)  In  an  action  between  fra- 
ternal benefit  society  and  the  wife  and  children 
of  insured,  as  the  original  beneficiaries,  and 
a  daughter,  claiming  proceeds  of  policy  as  a 
subsequent  beneficiary,  where  there  was  evi- 
dence that  wife  and  children  had  paid  the  as- 
sessments, and  that  no  change  of  beneficiary 
was  to  be  made,  and  that  they  paid  them  untu 
notice  that  some  one  else  had  paid  them,  the 
overruling  of  a  demurrer  to  plaintiff's  evidence 
and  the  denial  of  new  trial  was  not  error. — 
Gaston  v.  Clabaugh,  186  P.  1023. 

INSURRECTION. 

See  Criminal  Law,  <§=>413. 

INTENT. 

See  Attachment,  <8=>30,  35,  45. 

INTEREST. 

See  Damages,  <S=s>67;  Judgment,  <g=223 ;  Mort- 
gages, <£=>448;  Municipal  Corporations,  €=» 
882;  Taxation,  <8=531,  696;  Trusts,  €=» 
231;  Vendor  and  Purchaser,  ®=»341. 

I.  BIGHTS  AND  LIABILITIES  TJT 
GENERAL. 

®=>l  (Or.)  The  right  to  recover  interest  as 
such  must  be  found  in  the  statute  which  con- 
fers it,  and  unless  included  it  must  be  deemed 
excluded— Looney  v.  Sears,  186  P.  548. 
«=>I9(1)  (Cal.App.)  Where  plaintiffs  were 
prevented  from  fully  completing  their  contem- 
plated work  for  defendants  in  the  manner 
agreed  because  of  defendants'  acts,  their  claim 
at  the  time  was  unliquidated,  and  not  one  fall- 
ing within  Civ.  Code,  §  3287,  providing  for  an 
allowance  of  interest  on  unpaid  claims.— Tryon 
v.  Clinch,  186  P.  1042. 

III.  TIME  AND  COMPUTATION. 

®=»45  (Ariz.)  Generally  where  amount  of  re- 
covery, if  recovery  be  had,  is  definitely  fixed 
by  agreement  of  the  parties  or  capable  of  as- 
certainment by  mere  computation,  interest 
should  be  computed  from  the  time  the  debt  be- 
came due.— U.  S.  Fidelity  &  Guarantv  Co.  v. 
California-Arizona  Const.  Co.,  186  P.  '502. 
186  P.— 75 


<S=>47(1)  (Ariz.)  Where  surety  brought  action 
against  contractor  and  later  filed  amended  com- 
plaint making  contractor's  creditors  parties  to 
the  action,  the  commencement  of  the  action, 
within  rule  giving  creditor  recovering  judgment 
against  surety  interest  from  commencement  of 
action,  was  the  date  when  such  creditor  was 
made  a  party  to  the  action. — U.  S.  Fidelity  & 
Guaranty  Co.  v.  California-Arizona  Const.  Co., 
186  P.  502. 

<B=>47(2)  (Ariz.)  Where  both  amount  and  valid- 
ity of  claim  is  disputed,  'interest  is  to  be  com- 
puted from  the  time  of  the  commencement  of 
the  action. — TJ.  S.  Fidelity  &  Guaranty  Co.  v. 
California-Arizona  Const.  Co.,  186  P.  502. 

INTOXICATING  LIQUORS. 

See  Criminal  Law,  «=>57,  274,  304,  370,  968, 
1030,  1131,  1144,  1159,  1169.  1182;  Indict- 
ment and  Information,  <8=»124,  137. 

IT.  CONSTITUTIONALITY  OF  ACTS 
AND  ORDINANCES. 

«=>I7  (Wash.)  Laws  1917,  p.  60,  8  17h,  ab- 
solutely prohibiting  the  having  in  possession 
of  intoxicating  liquors  for  personal  use  or  any 
other  use  except  those  specified,  is  not  uncon- 
stitutional as  an  abridgment  of  inherent  rights 
of  the  individual.— State  v.  Giaudrone,  186  P. 
870;  Same  v.  Cassassa,  Id.  872. 

VI.  OFFENSES. 

«=>I34  (Okl.Cr.App.)  Alcohol  is  within  Rev. 
Laws  1910,  i  3605,  prohibiting  the  sale  of 
spirituous,  vinous,  fermented,  and  malt  liq- 
uors within  the  state,  and  its  possession  with 
intent  to  sell,  except  as  provided  and  for  pur- 
poses allowed,  is  a  crime— State  v.  Kollar, 
186  P.  968. 

®=>I39  (Wash.)  Laws  1917,  p.  60,  I  17h,  pro- 
hibits entirely  the  use  of  intoxicating  liquors 
as  a  beverage,  or  the  possession  thereof  for 
any  purpose  except  those  specified,  and  pro- 
hibits the  possession  of  liquor  obtained  prior 
to  its  passage,  notwithstanding  section  23  and 
other  sections  relating  to  the  giving  of  liquor 
to  guests  in  private  dwellings,  etc. — State  v. 
Giaudrone,  186  P.  870;  Same  v.  Cassassa,  Id. 
872. 

Vm,  CRIMINAL  PROSECUTIONS. 


1 1  (Okl.Cr.App.)  Information  held  suffi- 
ciently to  state  facts  necessary  to  constitute 
the  offense  of  unlawful  possession  of  alcohol 
with  intent  to  sell  the  same  unlawfully,  with- 
in Rev.  Laws  1910,  §  3605.— State  v.  Kollar, 
186  P.  968. 

@=s224  (Wash.)  In  prosecution  for  unlawful- 
ly having  in  possession  intoxicating  liquor  oth- 
er than  alcohol,  it  was  not  necessary  that  state 
prove  that  defendant  was  not  a  clergyman, 
priest,  or  rabbi  (Laws  1917,  p.  61,  §  23);  it 
being  for  defendant  possessing  peculiar  knowl- 
edge to  prove  that  he  was  within  one  of  the  ex- 
cepted classes.— State  v.  Franich,  186  P.  259. 
€=»233(1)  (Colo.)  In  prosecution  for  importing 
intoxicating  liquor  into  state,  a  post  card  no- 
tice from  the  railroad,  addressed  to  defend- 
ant's place  of  business  with  name  of  addressee 
similar  to  that  under  which  defendant  was  do- 
ing business,  was  inadmissible  to  show  that 
notice  and  freight  was  in  fact  intended  for  oth- 
er firm  with  similar  name,  doing  business  at 
another  address,  where  there  was  no  claim 
that  the  consignment  had  not  been  received  by 
defendant  or  had  not  been  intended  for  defend- 
ant's firm.— Bruno  v.  People,  186  P.  718. 
<©=>236(6%)  (Wash.)  Evidence  held  to  sustain 
conviction  for  having  in  possession  intoxicating 
liquor  other  than  alcohol. — State  v.  Franich, 
186  P.  259. 

@=>236(7)  (Okl.Cr.App.)  In  prosecution  for 
maintaining  a  clubroom  in  which  intoxicating 
liquors  were  sold  in  violation  of  Rev.  Laws 
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1910v  |  3610,  evidence  held  to  sustain  convic- 
tion of  the  members  of  tbe  club  and  the  bar- 
keeper in  making  the  sales.— Hawkins  v.  State, 
186  P.  490. 

4=9236(20)  (Okl.Cr.App.)  Evidence  held  in 
sufficient  to  sustain  a  conviction  of  unlawfully 
conveying  intoxicating  liquor.— Cobbs  v.  State, 
186  P.  1099. 

IRRIGATION. 

See  Waters  and  Water  Courses,  4=226-244. 

JEOPARDY. 

See  Criminal  Lew,  4=182. 

JITNEYS. 

See  Constitutional  Law,  4=241 ;  Evidence,  <8=> 
220;  Municipal  Corporations,  "3=502,  661, 
708.  . 

JOINT  ADVENTURES. 

4=4(1)  (Or.)  The  rights  of  joint  adventurers 
in  matters  between  themselves  are  governed 
by  the  principles  constituting  and  controlling 
the  law  of  partnership.— Thimsen  v.  Reigard, 
186  P.  659. 

Where  plaintiff  and  defendant  entered  into 
a  joint  adventure  consisting  in  purchasing  land 
for  resale,  defendant  had  no  right  to  purchase 
the  land  from  himself,  either  directly  or  in- 
directly, or  to  make  profit  on  the  deal,  except 
with  the  full  knowledge  and  consent  of  plain - 
tiff.-Id. 

4=5(1)  (Colo.)  Where  a  contract  provided 
that  plaintiff  was  to  furnish  defendant  the 
name  and  addreBS  of  the  owner  of  certain  prem- 
ises, and  that  defendant,  after  acquiring  title, 
would  share  with  plaintiff  equitably  "any  prof- 
its that  might  be  realized  on  final  settlement 
of,  or  sale  of,  the  land,"  a  cause  of  action  in 
plaintiff's  favor  does  not  accrue  upon  a  mere 
showing  that  defendant  has  sold  the  land,  In 
the  absence  of  evidence  that  profits  had  been 
"realized";  the  term  "realized"  meaning  to 
reduce  to  actual  cash  in  hand,  and  an  action 
thus  brought  is  premature.— Weldon  v.  New- 
som,  186  P.  516. 

4=5(2)  (Or.)  Where  plaintiff  and  defendant 
entered  into  a  joint '  adventure  consisting  in 
purchasing  certain  land  for  resale  defendant  to 
act  as  plaintiff's  agent  in  purchasing  the  prop- 
erty the  burden  of  proof  was  upon  such  de- 
fendant, in  an  action  by  plaintiff  for  an  ac- 
counting on  account  of  secret  profits  made  by 
him,  to  show  that  he  fully  informed  plaintiff 
of  all  the  facts  within  bis  knowledge  bearing 
upon  the  transaction— Thimsen  v.  Heigard,  186 
P.  559. 

4=35(2)  (Wash.)  In  an  action  on  an  agreement 
that  plaintiff  and  defendant  should,  for  plain- 
tiff's services  in  obtaining  subscriptions,  di- 
vide eqaally  whatever  profit  defendant  made  in 
promoting  and  organizing  a  certain  corpora- 
tion, and  it  appeared  that  defendant  received  a 
certain  amount  of  stock,  defendant,  upon  failing 
to  tender  plaintiff  one-half  of  the  stock,  did 
not  subject  himself  to  a  payment  of  an  equal 
amount  of  money  which  could  be  sued  for  as 
upon  a  quantum  meruit  in  the  absence  of 
proof  as  to  value  of  the  stock,  and  a  money 
judgment  upon  such  theory  could  not  be  sus- 
tained, since  the  only  judgment  a  court  could 
render  would  be  for  half  the  amount  of  stock 
as  such.— Smith  v.  Brown,  186  P.  298. 

JOINT  TENANCY. 

See  Executors  and  Administrators,  4=118. 
4=6  (Cal.)  The  survivor's  title  to  corporate 
stock  held  in  joint  tenancy  does  not  vest  in  him 
on  the  death  of  his  cotenant,  who  purchased  the 
property  with  funds  belonging  to  them,  but  his 
title  exists  from  the  time  of  the  purchase.— 
Hurlbert  V.  Title  Insurance  &  Trust  Co.,  186 
P.  142. 
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JOURNALS. 

See  Evidence,  4=323. 

JUDGES. 

See  Courts,  4=35;  Exceptions,  Bill  of,  4=49, 
56;  Justices  of  the  Peace;  Venue,  4=49. 

ITJ.  RIGHTS,  POWERS,  DUTIES,  ARTS 
LIABILITIES. 

4=22(2)  (Okl.)  In  construing  Laws  1919,  c 
204.  increasing  tbe  salaries  of  the  justice  of  the 
Supreme  Court,  Const,  art.  23,  f  10,  must  be 
construed  in  connection  with  Schedule,  5  16.— 
State  v.  Carter.  186  P.  454. 

By  Laws  1919,  c.  204,  salaries  of  justices  of 
the  Supreme  Court  are  "changed  by  the  Legis- 
lature, within  Schedule,  §  16,  and  such  change 
is  authorized  by  such  section  and  Const  art. 
23,  f  10,-Id. 

4=22(7)  (Okl.)  A  justice  of  the  Supreme 
Court,  who  has  been  duly  elected,  qualified,  and 
entered  upon  his  term  of  office,  is  legally  en- 
titled to  the  salary  increase  authorized  by 
Laws  1919,  c.  204,  Schedule,  |  16,  expressly 
providing  that  the  salary  of  the  justice  of  the 
Supreme  Court  shall  be  $4,000  per  annum  un- 
til changed  by  the  Legislature.— State  v.  Carter, 
186  P.  454. 

The  enactment  of  Laws  1919,  c.  204,  chang- 
ing the  salary  of  Supreme  Court  justice,  held 
to  exhaust  the  authority  to  change  salaries  dur- 
ing the  term,  provided  for  in  Const  art.  23,  § 
16.  and  Schedule,  *  16.— Id. 

Laws  1917,  c.  145,  held  not  a  change  of  sal- 
aries of  justice  of  the  Supreme  Court  within 
Const,  art.  23,  I  10,  and  Schedule,  §  16.— Id. 
4=29  (Idaho)  Under  Const  art.  5,  {  12,  and 
Comp.  St.  1919,  !  6492,  a  district  judge  of 
one  district  may,  upon  proper  invitation  either 
from  the  judge  of  another  district  or  from  the 
governor,  act  with  lawful  authority  in  the  lat- 
ter district.— Kettenbach  v.  Walker,  186  P. 
912 

JUDGMENT. 

See  Criminal  Law,  4=979 ;  Execution :  Plead- 
ing, 4=300. 

For  judgments  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 

For  review  of  judgments,  see  Appeal  and  Error. 

I.  NATURE  AND  ESSENTIALS  XN 
GENERAL. 

4=17(3)  (Idaho)  A  personal  judgment  ren- 
dered upon  personal  service  had  without  the 
jurisdiction  of  the  court  is  void,  and  can  be 
used  for  no  purpose  *  whatever. — Canadian 
Birkbeck  Investment  &  Savings  Co.  v.  Wil- 
liamson, 186  P.  016. 

4=18(1)  (Cal.App.)  In  an  action  to  quiet  title, 
where  defendant  filed  cross-complaint  against 
plaintiff  and  a  third  person,  the  latter,  who  did 
not  answer,  could  not  obtain  affirmative  relief, 
although  she  appeared  on  the  trial  with  coun- 
sel, and  evidence  was  introduced  in  her  behalf. 
— Schaefer  v.  Dinwiddie,  186  P.  617. 
<g=2l  (Cal.App.)  There  is  no  uncertainty 
about  mathematical  additions,  so  that  a  judg- 
ment setting  out  the  specific  items  thereof  is 
sufficient,  although  tbie  blank  left  therein  for 
the  total  sum  is  not  filled. — Pacific  Mut.  Life 
Ins.  Co.  of  California  v.  Hansen,  186  P.  616. 
€=24  (Wash.)  A  judgment  is  to  be  tested  by 
its  substance  rather  than  its  form,  and  a  final 
judgment,  "It  is  hereby  ordered  and  adjudged 
that  defendant  pay  to  plaintiffs  the  sum  of 
$1'i5,.  together  with  plaintiffs'  statutory  costs 
taxed  herein,"  was  valid,  though  not  in  approv- 
ed form.— Hull  v.  Crescent  Mfg.  Co.,  186  P. 
322. 

IV.  RT  DEFAULT. 
(B)  Opening  or  Setting;  Ajitde  Default. 

» 1 43(3)  (Cal.App.)  Setting  aside  default 
judgment  against  defendant— a  man  of  70  years 
—in  view  of  his  age  and  inexperience  and  his 
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apparent  confusion  as  to  time  and  manner  of 
his  appearance,  arising  from  conversation  with 
the  process  server,  held  not  an  abuse  of  discre- 
tion.— Banse  v.  Wells,  186  P.  192. 
<S=»I53(1)  (Cal.App.)  If  a  motion  to  vacate  a 
default  judgment  was  noticed  and  presented  to 
the  court  within  a  year,  and  continued  for 
hearing  to  a  date  after  the  expiration  of  the 
year,  the  court  did  not  lose  jurisdiction  to  act 
on  the  motion.— Schaefer  v.  Dinwiddie,  186  P. 
617. 

VI.  ON  TRIAL  OF  ISSUES. 
(A)  Rendition,  Form,  and  Requisite*  In 
General. 

«=»I99(8)  (Wash.)  Where  both  parties'  mo- 
tions for  directed  verdicts  were  denied,  and  the 
case  submitted,  the  correctness  of  judgment 
notwithstanding  verdict,  must  be  determined 
the  same  as  though  motions  for  directed  verdict 
had  not  been  made— McClure  v.  Wilson,  186  P. 
302. 

®=>223  (Mont.)  When  a  debt  becomes  merged 
in  a  judgment,  the  judgment  may  be  entered 
for  the  amount  thereof  and  accrued  interest, 
the  whole  to  bear  interest  thereafter  at  8 
per  cent,  in  view  of  Rev.  Codes,  §  7173.— Gal- 
latin Valley  Electric  By.  v.  Neible,  186  P.  689. 

(B)  Parties. 

<@=243  (CaLApp.)  In  an  action  involving  a 
note,  where  it  appeared  that  a  third  person, 
not  a  party  to  the  action  was  the  owner  of 
the  note,  the  court  could  not  enter  judgment 
directing  a  cancellation  of  the  note. — Lawrence 
v.  Long  Beach  Pleasure  Pier  Co.,  186  P.  606. 

(C)  Conformity  to  Process,  Pleading;", 
Proofs,  and  Verdict  or  Findings. 

«=>249  (CalApp.)  Since  there  is  but  one 
form  of  action,  the  court  may  grant  any  re- 
lief embraced  within  the  issues. — McPherson 
v.  Great  Western  Milling  Co.,  186  P.  803. 
<3=>255  (Cal.)  In  suit  to  quiet  title  between 
parties  in  dispute  over  the  boundary  between 
their  lands,  judgment  for  defendants  arbitrarily 
selecting  boundaries  not  contended  for  or  at- 
tempted to  be  shown  by  either  party  and  giv- 
ing defendant  about  one-half  the  disputed 
area,  cannot  stand.— Staniford  v.  Trombly,  186 
P.  599. 

<S=255  (Cal.App.)  Admission  in  answer  as  to 
the  interpretation  of  a  contract  is  binding  up- 
on the  court  as  well  as  the  defendant.— Mc- 
Pherson v.  Great  Western  Milling  Co.,  186  P. 
803 

<8=»'256(2)  (CaLApp.)  Finding  that  plaintiff 
was  an  owner  of  a  right  of  way  supports  a 
judgment  restraining  defendant  from  erecting 
obstructions  on  the  strip  of  land  involved,  or 
in  any  way  interfering  with  plaintiff's  free  use 
thereof,  since  the  judgment,  properly  con- 
strued, only  restrains  defendant  from  inter- 
fering with  plaintiff's  right  of  wty  easement 
over  the  strip.— Roger  v.  Struven,  180  P.  817. 

IX.  OPENING  OR  VACATING. 

i©=»354  (Wash.)  A  judgment  rendered  in  an 
action  after  the  death  of  a  necessary  party,  no 
substitution  having  been  made,  is  subject  to 
direct  attack  under  Rem.  Code,  $  464,  subd.  6, 
providing  for  vacating  such  a  judgment.— Gor- 
don v.  Hillman,  186  P.  651. 

XI.  COLLATERAL  ATTACK. 

(C)  Proceeding's. 

€=3518  (Cal.App.)  On  appeal  from  a  final  judg- 
ment in  the  case,  an  objection  that  the  trial 
court  was  without  jurisdiction  to  set  aside  a 
default  judgment  by  reason  of  the  fact  that 
the  motion  therefor  was  not  made  within 
one  year,  as  provided  by  Code  Civ.  Proc.  J 
473,  was  a  collateral  attack;  no  appeal  or 
other  direct  action  having  been  taken  from  the 
order  vacating  the  default  and  judgment. — 
Schaefer  v.  Dinwiddie,  180  P.  617. 


XII.  CONSTRUCTION    AND  OPERA- 
TION IN  GENERAL. 

<©=>538  (Wash.)  A  valid  and  enforceable  judg- 
ment before  appeal  is  taken  is  entitled  to  the 
same  respect  and  confidence  as  if  all  rights 
of  appeal  had  expired  or  been  abandoned  or 
the  judgment  had  already  been  affirmed  upon 
appeal.— Fisher  v.  Schwabacher  Hardware  Co., 
186  P.  649. 

Xm.  MERGER  AND  RAR  OF  CAUSES 
OF  ACTION  AND  DEFENSES. 
(A)  Judgments  Operative  as  Bar. 

<8=>540  (Okl.)  To  make  a  matter  res  adjudica- 
ta  there  must  be  a  concurrence  of  the  four  con- 
ditions following  namely:  (1)  Identity  in  the 
thing  sued  for  (or  subject-matter  of  the  suit); 
(2)  identity  of  the  cause  of  action ;  (3)  identity 
of  persons  or  parties  to  the  action;  (4)  iden- 
tity of  the  quality  in  the  persons  for  or  against 
whom  the  claim  is  made.— Etenburn  v.  Neary, 
186  P.  457. 

<S=>563  (Idaho)  The  term  "upon  the  merits," 
as  used  in  the  rule  that  no  judgment  can  be 
pleaded  as  an  estoppel  or  res  judicata  unless 
it  is  pronounced  by  decision  of  the  court  upon 
the  merits  and  is  his  conclusion  upon  the  facts 
after  final  hearing,  means  os  a  matter  of 
substance,  as  distinguished  from  matter  of 
form,  the  real  or  substantial  grounds  of  action 
or  defense,  in  contradiction  to  technical  or 
collateral  matter  raised  in  the  course  of  the 
suit,  and  "after  final  hearing"  means  after  the 
cause  is  finally  submitted  to  the  court  for  de- 
cision.— Neil  v.  Hyde,  186  P.  710. 

(B)  Causes  of  Aetlon  and  Defenses  Merg- 
ed, Barred,  or  Conolnded. 

«=582  (Wash.)  Previous  rights  of  the  parties 
become  merged  in  the  judgment— Fisher  v. 
Schwabacher  Hardware  Co.,  186  P.  649. 
<8=>588  (Cal.)  Where,  in  suit  against  a  corpo- 
ration, judgment  wa's  had  against  a  stockholder 
for  the  apparent  amount  of  his  statutory  lia- 
bility, but  judgment  against  the  stockholder  was 
vacated,  and  judgment  entered  in  his  favor  after 
a  trial,  it  cannot  be  said,  in  a  subsequent  action 
against  the  stockholder  to  subject  the  unpaid 
portion  of  his  subscription  to  the  debt  evidenced 
by  the  judgment  against  the  corporation,  that 
the  former  judgment  in  favor  of  the  stockhold- 
er is  a  bar,  where,  so  far  as  appears  from  the 
record,  the  former  judgment  may  have  been  bas- 
ed solely  upon  plaintiff's  failure  to  establish 
the  statutory  liability,  and  may  have  been  de- 
termined nit  gether  upon  issues  wholly  irrel- 
evant and  immaterial  in  the  present  proceeding. 
-McCarty  v.  More,  186  P.  140. 
<S=>588  (Wash.)  Where  a  school  district  au- 
thorized the  issuance  of  bonds  under  Rem. 
Code  1915,  §  4607,  prior  to  the  going  into  ef- 
fect of  amendment  on  June  12,  1919  (Laws 
1919,  p.  216),  a  judgment,  in  an  action  by  a 
taxpayer  to  enjoin  the  issuing  of  bonds  hold- 
ing that  the  bonds  could  be  legally  issued,  ren- 
dered prior  to  the  amendment,  was  not  res 
adjudicata  in  an  action  subsequent  to  the 
amendment  to  compel  acceptance  by  the  state 
auditor  who  bid  on  the  bonds,  after  the  amend- 
ment went  into  effect,  although  such  judgment 
was\not  affirmed  on  appeal  to  the  Supreme 
Court  until  after  the  amendment  went  into 
effect— State  v.  Clausen,  186  P.  319. 
<S=>592  (Cal.App.)  Plaintiff,  having  a  demand 
which  could  and  should  have  been  presented 
in  a  single  suit,  could  not  so  divide  and  split  it 
up  as  to  avoid  the  defense  that  the  first  ac- 
tion brought  to  judgment  would  debar  him 
from  any  further  prosecution  of  the  claim. — 
Pioneer  Truck  Co.  v.  Clark,  186  P.  839. 

XIV.  CONCLUSIVENESS  OF  ADJUDI- 
CATION. 

(A)  Judgments  Conclusive  in  General. 

<©=>65 1  (Idaho)  A  decree  is  none  the  less  con- 
clusive because  it  is  entered  on  stipulated 


Digitized  By  Google 


Judgment 


186  PACIFIC  REPORTER 


1188 


(acts,  and  water  rights  therein  determined 
cannot  be  again  litigated  between  the  same 
parties  in  a  subsequent  suit  in  which  the 
same  or  other  water  rights  are  questioned  by 
other  parties.— Neil  v.  Hyde,  186  P.  710. 
4t=>660  (Cal-App.)  Until  reversal  of  an  erro- 
neous judgment,  the  party  receiving  satisfac- 
tion under  the  judgment  may  justify  under  it, 
and  under  any  execution  issued  thereon,  for 
the  erroneous  judgment  is  the  act  of  the  court 
—Garrett  v.  Jensen,  186  P.  156. 

*  (B)  Persons  Concluded. 

<J=>675(1)  (Cal.App.)  On  appeal  by  defendant 
in  an  action  to  quiet  title,  who  filed  cross- 
complaint  against  a  third  person  who  was 
claiming  under  a  deed  from  plaintiff,  the  third 
person,  who  participated  in  the  trial  without 
filing  any  pleading,  was  bound  by  a  finding  of 
the  trial  court  that  plaintiff  had  never  owned 
the  property  in  suit;  neither  the  plaintiff  nor 
the  cross-defendant  appealing  from  the  judg- 
ment—Schaefer  v.  Dinwiddie,  186  P.  617. 
4fc=»675(l)  (Or.)  Where,  with  a  view  of  bring- 
ing suit  to  quiet  title  to  land,  one  claiming 
ownership  deeded  a  one-third  interest  to  his 
attorney  aa  a  contingent  fee  and  the  attorney 
as  such  brought  suit  in  which  his  client  asked 
for  a  decree  that  he  was  owner  of  all  the  land, 
and  a  decree  was  rendered  against  his  client 
and  in  favor  of  the  defendant,  in  a  subsequent 
action  by  the  defendant  for  the  value  of  the 
use  and  occupation  of  the  same,  the  attorney 
cannot  set  up  his  deed  as  a  defense,  as  the  le- 
gal effect  would  be  to  litigate  the  identical  ques- 
tion passed  on  in  a  prior  suit.— Crow  v.  Abra- 
ham, 186  P.  426. 

(C)  Matters  Concluded. 

€=>744  (Colo.)  Where  a  maker  of  a  note 
brought  suit  against  payee  to  have  it  canceled 
as  having  been  paid,  and  payment  was  denied, 
and  the  issue  was  tried  and  determined  in  the 
payee's  favor,  such  judgment  was  res  adju- 
dicata  in  a  subsequent  suit  by  the  payee  against 
the  maker  on  the  issue  of  payment.— Mason  v. 
Walker,  186  P.  544. 

XXII.  PLEADING  AMD  EVIDENCE  OP 
JUDGMENT  AS  ESTOPPEL  OB 
DEFENSE. 

<©=>948(4)  (Cal.App.)  Where  successive  suits 
were  brought  on  items  of  a  single  cause  of  ac- 
tion, though  plea  in  bar  could  not  be  inter- 
posed to  the  second  and  successive  actions 
until  the  judgment  in  the  first  had  become 
final,  plea  in  abatement  could  be  interposed  in 
such  second  and  subsequent  actions  .until  the 
first  judgment  had  become  final,  and  a  plea 
in  bar  then  made.— Pioneer  Truck  Co.  v.  Clark, 
186  P.  830. 

JUDICIAL  POWER. 

See  Constitutional  Law,  «=»70. 

JUDICIAL  SALES. 

See  Execution,  <S=»256,  272,  273;  Guardian 
and  Ward,  e=»103;  Taxation,  «=»680. 

JURISDICTION. 

See  United  States,  <8=3. 

JURY. 

See  Appeal  and  Error,  ®=»1060;  Criminal 
Law,  «=»865;  Trial,  <8=»415. 

n.  RIGHT  TO  TRIAL  BY  JURY. 

4s»l3(18)  (Okl.)  Where,  in  an  action  on  a 
note  and  to  foreclose  a  mortgage  executed  to 
secure  payment  of  same,  defendant  admits  ex- 
ecution of  the  note  and  mortgage,  and  by  cross- 
complaint  sets  up  a  defense  involving  the  ap- 
plication of  equitable  doctrines,  and  seeks  af- 
firmative relief  that  only  a  court  of  equity  can 


give,  such  defendant  is  not  entitled  to  a  jury 
trial.— Moore  v.  Stanton,  186  P.  466. 
<©=>  1 4 (2)  (Utah)  An  action  by  board  of  educa- 
tion under  Comp.  Laws  1917,  {  3753,  for  use 
and  benefit  of  a  subcontractor  against  the  prin- 
cipal contractor  and  his  surety,  is  one  at  law 
triable  by  jury.— Board  of  Education  of  Salt 
Lake  City  v.  West,  186  P.  114. 
<S=»I9(8)  (CalApp.)  In  view  of  Code  Civ. 
Proc.  §§  1716,  1717,  1808,  guardianship  pro- 
ceedings are  probate  proceedings  t>f  purely 
statutory  origin,  and  are  governed  by  the  pro- 
visions of  the  probate  law,  and  no  constitu- 
tional right  to  jury  trial  exists,  since  such 
right  is  confined  to  those  cases  only  which 
were  recognized  at  common  law,  and  neither 
such  sections  nor  sections  1312,  1330.  1763. 
1764?  or  1766  confer  any  right  to  jury  trial 
in  proceedings  under  section  1763,  notwith- 
standing such  right  exists  on  the  question  of 
restoration  to  competency— In  re  Bnndy'B  Es- 
tate, 186  P.  811. 

€=»25(4)  (Utah)  Where  Intervener  did  not  re- 
quest a  jury  trial  in  accordance  with  Comp. 
Laws  1017,  §  6782,  so  as  to  be  entitled  there- 
to as  a  matter  of  right,  held  that,  though  the 
trial  court  might  have  exercised  its  legal  discre- 
tion by  ordering  a  jury  trial  on  intervener's 
application  thereafter  made  upon  his  showing 
a  satisfactory  excuse  for  failure  to  make  timely 
application,  the  denial  of  intervener's  applica- 
tion for  jury  trial  cannot  be  treated  as  an  abuse 
of  discretion,  where  there  was  no  showing  as  to 
excuse  for  failure  to  make  timely  application.— 
Board  of  Education  of  Salt  Lake  City  v.  West, 
186  P.  114. 

<6=>25(6)  (Utah)  Where  an  intervener  in  an 
action  by  board  of  education  under  Comp. 
Laws  1017,  §  3753,  for  the  use  and  benefit  of  a 
subcontractor  against  the  principal  contractor 
and  his  surety,  did  not  demand  a  jury  within 
time  fixed  by  section  6782  for  trial  of  the  issues 
between  himself  and  the  general  contractor, 
held  that,  where  those  issues  were  distinct  from 
the  rest  of  the  case,  intervener's  legal  right  to 
a  jury  was  waived.— Board  of  Education  of  Salt 
Lake  City  v.  West,  186  P.  114. 
®=»3I(10)  (Colo.)  In  proceeding  to  take  prop- 
erty for  street  purposes  under  Laws  1911,  p. 
373,  the  owner  of  property  could  not  be  re- 
quired to  pay  a  jury  fee  as  a  condition  prece- 
dent to  his  constitutional  right  to  a  jury  trial, 
and  could  not  be  taxed  with  the  costs  of  such 
trial.— Wassenich  v.  City  and  County  of  Den- 
ver, 186  P.  533. 

V.  COMPETENCY  OF  JURORS,  CHAL- 
LENGES, AND  OBJECTIONS. 

<S=>I3I(10)  (CaLApp.)  In  an  action  for  in- 
juries when  struck  by  an  automobile  in  cross- 
ing a  street,  where,  after  statement  of  the 
case,  the  trial  court  proceeded  to  examine  the 
jurors  collectively  as  to  their  qualifications, 
whether  th/y  knew  anything  about  the  acci- 
dent, had  Tcad  or  heard  of  it,  or  knew  of 
any  reason  why  they  could  not  sit  as  jurors, 
in  view  of  liberality  subsequently  permitted 
counsel  in  inquiring  into  the  qualifications  of 
the  several  jurors,  court's  mode  of  examina- 
tion, adopted  to  expedite  trial,  held  not  er- 
roneous—Owens v.  W.  J.  Burt  Motor  Car  Co., 
186  P.  821. 

JUSTICES  OF  THE  PEACE. 

See  Injunction,  €=>32. 

n.  BIGHTS,  DUTIES,  AND  LIABILI- 
TIES. 

<e=>!3  (Cal.)  Under  Code  Civ.  Proc.  §  171,  pro- 
hibiting justices  of  the  peace  from  practicing 
law  before  any  justice  court  in  the  county  in 
which  he  resides,  a  justice  may  not  practice 
before  city  recorder  of  city  in  the  county  in 
which  the  justice  resides;  the  recorder's  court 
being  practically  a  justice's  court— Cook  v.  No- 
ble, 186  P.  150. 
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III.  CIVIL  JURISDICTION  AND  AU- 
THORITY. 

€=44(9)  (CaLApp.)  Assignee's  cause  of  ac- 
tion against  the  assignor  of  claims  against  sev- 
eral hundred  individuals,  such  claims  ranging 
from  13  cents  to  $281  in  amount,  and  aggre- 
gating over  $9,000,  was  single  and  for  the 
whole  amount  of  the  claims,  so  that  jurisdic- 
tion was  in  the  superior,  and  not  in  a  justice, 
court;  the  cause  of  liability  having  grown  out 
of  the  assignor's  single  contract. — Pioneer 
Truck  Co.  v.  Clark,  186  P.  839. 

JUVENILE  COURTS. 

See  Infants,  <8=>12. 

«     LANDLORD  AND  TENANT. 

See  Appeal  and  Error,  <g=»173:  Eminent  Do- 
main, ®=>222;  Evidence,  €=»450;  Insurance, 
«=>328 :  Mines  and  Minerals.  <S=»58,  60,  73 ; 
Principal  and  Agent,  ®=»29Vi  '•  Specific  Per- 
formance, <8=>47;  Tender,  <8=»26. 

II.  LEASES  AND  AGREEMENTS  IN 
GENERAL. 
(B)  Construction  and  Operation. 

«=44(1)  (CaLApp.)  Stipulations  in  lease  as 
to  rights  of  landlord  to  re-enter,  and  as  to 
rights  of  tenant  to  terminate  lease,  will  be 
Btrictly  construed  against  the  party  for  whose 
benefit  they  are  created,  under  Civ.  Code,  8 
1442.— Exchange  Securities  Co.  v.  Rossini,  186 
P.  828. 

<8=»48(%)  (CaLApp.)  Where  plaintiff  agreed 
to  farm  defendant  s  land,  and  term  of  service 
commenced  November  1st,  it  must  be  supposed, 
though  contract  did  not  specify  when  defendant 
should  "install  a  pumping  plant  on  said  prem- 
ises to  furnish  water  for  use  on  said  land," 
that  the  parties  intended  that  the  water  supply 
would  be  available  when  the  crops  in  the  ordi- 
nary course  of  farming  would  need  it. — Starkey 
T.  Parker,  186  P.  195. 

When  defendant,  who  had  agreed  to  install  a 
pumping  system  on  his  farm,  which  plaintiff 
was  to  work,  notified  plaintiff,  after  unsuccess- 
ful attempts  to  install  well,  that  for  lack  of 
money  he  would  be  unable  to  complete  work 
on  the  well,  he  relieved  plaintiff  from  making 
further  demand,  or  allowing  any  further  time 
to  elapse  before  exercising  right  to  make  claim 
for^damages  due  to  failure  to  fulfill  obligations. 

IH.  LANDLORD'S  TITLE  AND  RE- 
VERSION. 
(B)  Estoppel  of  Tenant. 

ej=»63(6)  (Okl.)  While  a  tenant  cannot  dispute 
his  landlord's  title  so  long  as  it  remains  as  it 
was  at  the  time  the  tenancy  commenced,  he 
may  show  that  such  title  has,  during  the  ten- 
ancy, expired  or  been  extinguished.— Stem  v. 
Kemp,  186  P.  946. 

IV.  TERMS  FOR  TEARS. 
(A)  Nature  and  Extent. 

<fc=>7l  (Cal.App.)  A  lease  may  operate  retro- 
spectively from  the  date  of  its  execution.— 
Acton  Rock  Co.  v.  Lone  Pine  Utilities  Co., 
186  P.  809. 

(D)  Termination. 
<ft=>95  (CaLApp.)  In  an  action  by  a  purchaser 
from  the  landlord  of  defendant  for  the  pos- 
session of  farming  land,  and  for  damages  for 
the  withholding  thereof,  where  defendant,  un- 
der his  lease,  was  to  move  on  sale  of  the 
property,  "provided  purchaser  wants  posses- 
sion immediately,"  a  finding  that  a  notice  serv- 
ed on  April  6th  to  remove  from  the  land, 
which  was  sold  and  conveyed  January  22d,  was 

S'ven  within  a  reasonable  time,  held  correct. — 
cVitty  v.  Flentge,  186  P.  610. 


3=103(1)  (Cal.App.)  Generally,  in  the  absence 
of  statutory  provision,  the  breach  of  an  in- 
dependent covenant  by  the  tenants  will  not 
justify  the  eviction  of  tenants,  unless  the  lease 
contains  a  stipulation  to  that  effect;  the  land- 
lord's only  remedy  being  an  action  for  breach 
of  covenant.— Exchange  Securities  Co.  v.  Ros- 
sini, 186  P.  828. 

<S=>  103(8)  (Cal.App.)  In  absence  of  statute  or 
stipulation  in  lease  so  providing,  the  breach  of 
an  independent  covenant  on  the  part  of  the 
landlord  will  not  warrant  the  tenant  in  ter- 
minating the  lease  and  refusing  to  pay  the 
rent;  tenant's  only  remedy  being  an  action 
for  breach  of  tovenant. — Exchange  Securities 
Co.  v.  Rossini,  186  P.  828. 

Lessor's  sale  of  premises  without  first  giving 
lessee  an  option  to  purchase  in  violation  of 
provision  of  lease  did  not  entitle  lessee  to 
terminate  lease  and  refuse  to  pay  rent  there- 
under, where  lease  did  not  provide  for  right 
of  lessee  to  terminate  lease  upon  lessor's 
breach  of  covenant. — Id. 

«=►  1 09(8)  (Or.)  Where  the  lessee  of  a  dairy 
ranch,  who  was  to  share  the  profits  with  the 
landlord,  surrendered  possession  before  the 
ranch  had  become  productive,  he  could  not  re- 
cover of  the  landlord  for  services  rendered.— 
Martin  v.  Weiss,  186  P.  550. 

Vn.  PREMISES  AND  ENJOTMENT 
AND  USE  THEREOF. 

(D)  Repairs,  Insurance,  and  Improve- 
ments. 

4J=»I57(6)  (Wash.)  Where  a  lease  provided 
the  landlord  would  see  that  water  was  deliv- 
ered on  two  of  the  highest  points  on  the  prem- 
ises, an  agreement  which  was  performed,  the 
tenants  were  not  entitled  to  credit  for  recon- 
struction of  the  pipe  line  to  serve  better  an 
adjoining  property;  the  arrangements  for  the 
reconstruction  not  having  been  authorized  by 
the  landlord's  successor,  nor  by  any  one  right- ' 
fully^representing  him.— Sowle  v.  Johnson,  186 

(F)  Eviction. 

«=»  1 78  (Wash.)  Tenants,  sued  in  unlawful  de- 
tainer, cannot  set  up  a  partial  eviction  occur- 
ring in  a  year  for  which  the  rent  was  paid  on 
the  due  date  without  question;  the  subject  of 
the  litigation' being  the  rent  for  the  following 
year.— Sowle  v.  Johnson,  186  P.  255. 

VIII.  RENT  AND  ADVANCES. 
(A)  Right*  and  Liabilities. 

<S=>  1 99 '/2  (Cal.App.)  If  premises  are  rented  to 
the  representative  of  a  political  organization 
to  promote  certain  candidacy,  or  to  a  repre- 
sentative of  the  candidate  himself,  and  the  bill 
for  rent  is  not  presented  within  ten  days  after 
the  election,  under  Purity  of  Election  Law,  the 
landlord  is  not  entitled  to  recover  the  rent.— 
Luckenbach  v.  Lissner,  186  P.  629. 

Where  premises  are  rented  to  tenant  per- 
sonally, and  not  as  the  representative  of  any 
candidate,  or  organization  to  promote  candi- 
date's campaign,  the  landlord  is  not  required, 
under  the  Purity  of  Election  Law,  to  present 
bill  for  rent  within  ten  days  after  election,  not- 
withstanding that  tenant  has  permitted  a  polit- 
ical organization  to  use  the  building  for  cam- 
paign purposes,  or  has  rented  building  for  such 
use  to  such  organization. — Id. 

(B)  Actions. 

e=>23l(l)  (Or.)  Oral  proof  that  a  corporation, 
not  the  lessee,  took  possession  of  the  leased 
property  and  held  it  under  the  terms  of  the 
lease,  installing  the  machinery  as  agreed  there- 
in, is  admissible,  and  raises  the  presumption  of 
assignment  of  the  lease. — Montesano  Lumber  & 
Mfg.  Co.  v.  Portland  Iron  Works,  186  P.  428. 
<S=>233(2)  (CaLApp.)  In  action  for  rent  for 
premises  used  to  promote  campaign  of  certain 
candidate,  where  defense  was  that  the  bill  for 
rent  had  not  been  presented  within  ten  days 
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after  the  election,  under  Purity  of  Election 
Law,  the  question  of  whether  the  premises  had 
been  rented  to  defendant  as  an  individual,  or 
to  him  as  the  representative  of  the  candidate, 
or  as  representative  of  his  campaign  organiza- 
tion, held  for  the  jury.— Luckenbach  v.  Lissner, 
186  P.  629. 

IX.  RE-ENTRY  AID  RECOVERY  OF 
POSSESSION  BY  LANDLORD. 

<g=>290(%)  (Cal.App.)  One  who  seeks  the 
summary  remedy  of  unlawful  detainer  allowed 
by  the  statute  must  bring  himself  clearly  with- 
in its  terms.— Horton-Howard  v.  Payton,  186 
P.  167. 

6=»29l  (1)  (Cal.App.)  In  lessor's  unlawful  de- 
tainer action  upon  ground  that  lessee  bad 
breached  condition  of  lease  requiring  the  plant- 
ing of  certain  crops,  and  was  committing  waste 
under  Code  Civ.  Proc.  §  1161,  subds.  3,  4,  lessor's 
failure  to  give  notice  of  demand  for  possession 
under  section  1162  held  a  good  defense,  not- 
withstanding that  it  was  unnecessary  to  give 
lessee  '  notice  to  perform  condition  because  of 
impossibility  thereof;  such  demand  being  a  con- 
dition precedent  to  forfeiture  of  leasehold  in- 
terest.—Horton-Howard  v.  Payton,  186  P.  167. 

Notice  to  quit  or  demand  for  possession  need 
not  be  in  any  particular  words  or  in  any  par- 
ticular form,  any  written  demand  being  suffi- 
cient if  the  person  to  whom  it  is  given,  as  a 
person  of  common  understanding,  must  under- 
stand from  it  that  the  landlord  is  absolutely  and 
unconditionally  demanding  of  him  possession  of 
the  demised  premises.— Id. 

Letter  written  to  lessees  by  lessor's  attorney 
complaining  of  breach  of  conditions  of  lease, 
stating  that  lessor  "demands  possession,"  that 
lessee  had  sold  water  with  no  right  to  so  do 
without  accounting  to  lessor,  asking  lessee  to 
"remit"  to  lessor  and  to  "let  me  hear  from  you 
at  once,"  held  not  sufficiently  definite  and  un- 
equivocal to  constitute  a  demand  for  posses- 
sion, being  calculated  to  lead  lessees  to  .think 
that  they  could  retain  possession  by  adjusting 
their  differences  with  lessor. — Id. 
<S=»29I(18)  (Colo.)  Cases  brought  under  sub- 
division 4  of  section  3  of  the  Forcible  Entry 
and  Detainer  Act  (Rev.  St.  1908,  |  2603)  are 
not  within  the  provision  of  section  2622  which 
requires  an  additional  undertaking  on  appeal 
by  tenant;  section  18,  referred  to  in  the  latter 
statute,  requiring  only  deposit  of  rental  from 
time  to  time,  which  takes  the  place  of  bond  re- 
quired in  other  cases— Marx  v.  Muse,  186  P. 
614. 

LANGUAGE. 

See  Executors  and  Administrators,  <8=>315. 

LARCENY. 

See  Criminal  Law,  <8=>304,  386,  752%,  761; 
Inspection,  <8=1,  2;  Receiving  Stolen  Goods. 

IE  PROSECUTION  AND  PUNISH- 
MENT. 

(B)  Evidence. 

e§=55  (Kan.)  Evidence  in  a  prosecution  for 
theft  of  a  Ford  touring  car  held  to  show  de- 
fendant's guilt— State  v.  Phillips,  186  P.  743. 
<8=>55  (Okl.Cr.App.)  Evidence  in  a  prosecu- 
tion for  the  theft  of  cattle  held-  to  sustain  a 
conviction.— Woody  v.  State,  186  P.  1100. 
€=>60  (Kan.)  In  an  action  for  the  larceny  of 
an  automobile,  evidence  held  to  sufficiently 
show  the  ownership  of  the  property  in  the 
.person  named  in  the  information. — State  v. 
Pack,  186  P.  742. 

€=62(2)  (Kan.)  Evidence  in  prosecution  for 
theft  of  a  Ford  touring  car  held  suflicient  to 
show  owner's  want  of  consent  to  taking. — State 
v.  Phillips,  186  P.  743. 

<S=>64(7)  (Kan.)  In  a  prosecution  for  the  lar- 
ceny of  an  automobile  wherein  the  state  relied 
on  the  circumstantial  evidence,  and  it  was 


shown  that  defendant  was  found  with  posses- 
sion of  the  car  and  did  not  satisfactorily  ex- 
plain his  possession  of  it  and  that  it  had  been 
changed  in  several  parts,  and  defendant's  ac- 
tions were  inconsistent  with  the  ordinary  con- 
duct of  an  innocent  man,  a  conviction  of  guilty 
will  not  be  overturned.— State  v.  Pack,  186  P. 
742. 

LAST  CLEAR  CHANCE. 

See  Municipal  Corporations,  <8=>705,  706. 

LEASE. 

See  Insurance,  <g=»328;  Landlord  and  Tenant; 
Mines  and  Minerals,  €=*58,  60. 

LEGISLATIVE  POWER. 

See  Constitutional  Law,  <£=>64 ;  Public  Service 
Commissions,  «=>7. 

LIBRARIES. 

See  Charities,  <8=>35. 

LICENSES. 

See  Principal  and  Agent,  <8=»137 ;  Waters  and 
Water  Courses,  «=»157. 

LIENS. 

See  Attachment,  <8=»11,  282:  Logs  and  Log- 
ging, €=323,  24,  25,  32,  33:  Mechanics'  Liens; 
Mortgages,  €=»290;  Municipal  Corporations, 
<8=»444,  519;  Replevin,  <S=>103. 

LIEU  LANDS. 

See  Woods  and  Forests,  «=»8. 

LIFE  ESTATES. 

See  Wills,  «=»616. 

<8=>24  (Cal.App.)  Where  life  tenant  appeared 
of  record  as  the  owner  in  fee,  executed  a  mort- 
gage on  the  property,  and  was  assisted  in  so 
doing  by  one  of  two  remaindermen  who  in  good 
faith  believed  the  life  tenant  to  have  title  m 
fee,  and  such  mortgage  was  executed  without 
the  knowledge  of  the  other  remainderman,  on 
foreclosure  of  the  mortgage  after  the  death  of 
the  life  tenant  the  equities  of  the  two  remain- 
dermen must  be  held  equal,  and  each  should 
equally  bear  the  common  burden. — Fullerton 
Savings  Bank  v.  Des  Oranges,  186  P.  1052. 

LIGHTS. 

See  Highways,  «=»184,  194,  196. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession;  Appeal  and  Error, 
<S=>345,  347,  356,  1071;  Commerce,  <8=>34; 
Constitutional  Law,  <g=>290;  Contempt,  <8=» 
72;  Easements,  <8=»61;  Municipal  Corpora- 
tions, <S=>407;  Pleading,  <S=>36. 

I.  STATUTES   OF  LIMITATION. 

(A)  Nature,  Validity,  and  Construction  tn 
General. 

$=»2(1)  (Idaho)  In  the  absence  of  a  local  stat- 
ute to  the  contrary,  the  limitation  of  time  for 
bringing  an  action  upon  contract  depends  upon 
the  law  of  the  forum. — Canadian  Birkbeck  In- 
vestment &  Savings  Co.  v.  Williamson,  186  P. 
916. 

(§=13  (Cal.)  A  debtor  is  not  estopped  from  as- 
serting the  defense  of  limitations  by  his  ad- 
mission of  indebtedness.— Carter  v.  Canty,  186 

P.  346. 


(B)  Lll 


iltntion*  Applicable  to  Particular 

Actions. 

<S=I9(1)  (Okl.)  In  an  action  to  recover  realty 
in  the  possession  of  defendants,  with  prayer  for 
cancellation  of  a  deed  thereto  and  for  other  re- 
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lief,  wherein  defendants  set  up  the  2-year  lim- 
itations, held,  that  primary  purpose  of  the  ac- 
tion was  to  recover  possession,  and  that  other 
grounds  of  relief  were  only  incidental  thereto, 
so  that  the  15-year  statute  of  limitations  found 
in  Rev.  Laws  1910,  §  4655,  subd.  4,  fixed  a 
time  within  which  such  action  could  be  brought. 
— Etenburn  v.  Neary,  186  P.  457. 
€=>28(1)  (Wash.)  In  carrier's  action  against 
shipper  for  the  amount  of  an  undercharge  on  a 
shipment,  where  there  was  no  written  contract 
covering  the  service  to  enforce  payment,  for 
which  suit  was  brought,  the  applicable  statute 
of  limitations  was  Bern.  Code  1915,  §  159, 
subd.  3,  as  to  contracts  or  liability,  express  or 
implied,  not  in  writing,  and  not  the  two-year 
limitation;  the  obligation  being  contractual, 
and  not  statutory,  although  the  terms  of  a 
shipping  contract  are  largely  fixed  by  law. — 
Chicago,  M.  &  St.  P.  Ry.  Co.  v.  Frye  &  Co., 
186  P.  668. 


H.  COMPUTATION    OF    PERIOD  OF 
LIMITATION. 

(A)  Accrual  of  RlRht   »f  Action  or  De- 
fense. 


(Idaho)  The  statute  of  limitations  begins 
to  run  from  the  time  when  the  cause  of  action 
accrues. — Canadian  Birkbeck  Investment  & 
Savings  Co.  v.  Williamson,  186  P.  916. 
<8=>50(3)  (Wash.)  An  attorney  who  has  been 
employed  in  legal  proceedings  is  not  oarred  by 
the  statute  of  limitations  for  the  recovery  of 
the  value  of  his  services,  until  the  statutory 
period  has  run,  dated  from  the  time  when  the 
action  or  proceeding  has  terminated,  or  the 
contract  of  retainer  has  been  otherwise  ended. 
— Loewe  v.  Osner  &  Mehlborn,  186  P.  643. 

Where  materialmen's  lien  foreclosure  suit 
was  dropped  from  calendar  pursuant  to  agree- 
ment between  the  parties  to  settle  and  not 
try  the  case,  but  was  not  dismissed  until  three 
years  thereafter,  at  which  time  one  of  the 
liens  had  not  been  Satisfied,  the  period  of  lim- 
itations, within  which  attorney  who  represent- 
ed a  mortgagee  was  required  to  bring  action 
for  compensation,  commenced  to  run  at  time 
of  dismissal,  and  not  at  time  of  dropping  of 
case  from  calendar,  the  suit  not  having  been 
disposed  of  prior  to  dismissal  while  there  were 
unsatisfied  liens. — Id. 

4=»5I(2)  (Idaho)  Where  a  contract  contains  an 
acceleration  clause,  positive  in  its  terms  and 
without  any  optional  features  in  it,  a  default 
under  said  clause  renders  the  entire  indebted* 
ness  due  and  the  statute  of  limitations  (Comp. 
St  1919,  I  6609)  runs  from  such  default.— Ca- 
nadian Birkbeck  Investment  &  Savings  Co.  v. 
Williamson,  186  P.  916. 

4£=>53(3)  (Cal.)  In  action  by  representative  of 
deceased  lawyer  for  unpaid  attorney's  fees  and 
costs,  where  the  defense  was  two-year  limita- 
tions, and  plaintiff  asserted  the  indebtedness 
to  be  on  mutual  account,  the  form  or  method 
of  keeping  the  account  is  unimportant  and  im- 
material, and,  if  all  the  items  in  the  expectation 
of  the  parties  have  reference  to  and  are  to  be 
adjusted  in  one  accounting,  it  may  be  consid- 
ered as  one  transaction  so  tar  as  the  statute  of 
limitations  is  concerned. — Carter  v.  Canty,  186 
P.  346. 

<8=54(2)  (Cal.)  That  an  account  consists  of 
items  of  charges  on  one  side  and  entries  of  pay- 
ments merely  on  the  other  side  does  not  make  it 
a  mutual  account,  within  the  four-year  limi- 
tation.—Carter  v.  Canty,  186  P.  346. 

In  an  action  by  the  representative  of  a  de- 
ceased lawyer  on  an  account  for  counsel  fees 
and  for  costs  advanced  by  decedent,  the  fact 
that  defendant  directed  the  application  of  mon- 
ey due  him  from  decedent  to  his  indebtedness  on 
more  than  one  occasion  did  not  give  the  account 
the  character  of  a  mutual  account,  since  such 
transactions  merely  operated  as  credits  or  pay- 
ments.—Id. 


«=»54(2)  (Wash.)  That  there  were  disputes 
or  misunderstandings  from  time  to  time  as  to 
charges  due  carrier,  and  shipper  refused  to 
pay  particular  items,  or  paid  less  than  amount 
claimed,  did  not  render  claim  for  such  items 
one  on  a  "mutual,  open,  and  current  account" 
within  the  meaning  of  Rem.  Code  1915,  §  166.- 
— Chicago,  M.  &  St.  P.  Ry.  Co.  v.  Frye  &  Co., 
186  P.  668. 

<S=>56(8)  (Cal.App.)  A  mortgagor  paying  an 
excess  judgment  upon  mortgage  foreclosure 
was  a  surety  for  his  immediate  successor  in  ti- 
tle, who  bound  himself  to  pay  the  same,  had 
a  cause  of  action  against  him  as  principal  for 
reimbursement  arising  upon  making  such  pay- 
ment, and  where  his  action  was  instituted 
within  two  years  thereafter  it  was  not- barred 
by  the  statute.— Graham  v.  Durnbaugh,  186  P. 
T98. 

<6=»56(3)  (Wash.)  Where  one  signed  a  note  as 
a  joint  maker,  as  an  accommodation  to  another 
maker,  and  subsequently  paid  the  note,  his 
cause  of  action  against  his  comaker  to  recover 
the  amount  paid  did  not  accrue  until  the  note 
was  paid,  and  limitations  then  began  to  run. — 
Holland  v.  Tjosevig.  186  P.  317. 

The  rule  that  acknowledgment  by  one  part- 
ner of  a  partnership  debt  after  the  dissolution 
of  the  partnership  does  not  deprive  the  other 
partner  of  the  benefit  of  the  statute  of  limita- 
tions has  no  application  as  between  joint  mak- 
ers of  a  note,  one  of  whom  signed  merely  to 
accommodate  his  comaker  and  seeks  as  being 
in  fact  a  surety  to  recover  the  amount  he  paid 
on  the  note.— Id. 

(H)   Commencement  of  Action   or  Other 

Proceeding;. 

$=3 1 27(12)  (Cal.App.)  Amended  cross-complaint 
for  setting  aside  of  execution  sale  on  ground 
of  fraud,  filed  more  than  four  years  after  dis- 
covery of  fraud,  was  barred  by  limitations,  un- 
der Code  Civ.  Proc.  §  338,  subd.  4,  though 
original  cross-complaint,  asking  such  relief  be- 
cause of  sheriff's  failure  to  comply  with  stat- 
utory requirements,  was  filed  within  required 
time;  the  amended  cross-complaint,  setting  up 
fraud,  stating  a-  new  cause  of  action.— Spellacy 
v.  Young,  186  P.  368. 

V.  PLEADING,  EVIDENCE,  TRIAL, 
AND  REVIEW. 

«=»I82(2)  (Wash.)  The  statute  of  limitations, 
having  been  pleaded  in  the  complaint,  could  be 
invoked  by  the  defendant  in  his  own  behalf, 
even  though  not  pleaded  in  the  answer.— Hol- 
land v.  Tjosevig,  186  P.  317. 

LIQUOR  SELLING. 

See  Intoxicating  Liquors. 

LIVERY  STABLE  AND  GARAGE 
KEEPERS. 

<&=>6  (Cal.App.)  In  an  action  by  a  garage  keep- 
er for  the  reasonable  value  of  work  and  labor 
done  and  materials  furnished,  evidence  held  in- 
sufficient to  support  a  judgment  for  plaintiff 
in  the  amount  entered  by  the  trial  court.— Mac- 
intosh v.  Chicago  Electric  Motor  Car  Co.,  186 
P.  864. 

LOGS  AND  LOGGING. 

<g=>23  (Or.)  The  right  to  a  laborer's  lien  on 
lumber  is  statutory,  and  in  the  absence  of  a 
specific  law  such  a  right  would  not  •  exist. — 
First  Nat.  Bank  v.  Wegener,  186  P.  41. 

L.  O.  L.  J  7461,  giving  laborer  lien  for  labor 
in  the  cutting  of  logs,  and  section  7462,  pro- 
viding for  laborers'  lien  for  labor  performed  in 
the  manufacture  of  lumber,  though  parts  of  the 
same  act  are  separate  and  distinct  from  each 
other;  the  former  being  intended  for  security 
to  the  logger  and  the  latter  to  the  operators  in 
the  mill— Id. 
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4=24  (Or.)  L.  O.  L.  |  7462,  giving  lien  for 
labor  performed  in  the  manufacture  of  lumber, 
is  remedial,  and  should  be  liberally  construed 
in  favor  of  the  lien. — First  Nat.  Bank  v.  Weg- 
ener, 186  P.  41. 

€=25  (Or.)  Under  L.  O.  L.  §  7461,  a  logger 
has  a  lien,  not  only  upon  the  logs  cut,  but  upon 
the  lumber  manufactured  therefrom,  so  long  as 
it  can  be  followed  and  identified.— First  Nat. 
Bank  v.  Wegener,  186  P.  41. 
«=32  (Or.)  Under  L.  O.  L.  §  7462,  giving  lien 
for  services  performed  in  the  manufacture  of 
lumber  while  the  same  remains  at  the  yard 
wherein  manufactured,  laborers  had  no  lien 
upon  lumber  which  had  been  hauled  12  miles 
from  the  yard  wherein  it  was  manufactured,  in 
view  of  sections  7464-7467.— First  Nat.  Bank 
v.  Wegener,  186  P.  41. 

€=33(2)  (Or.)  Even  if  laborer  could  make 
and  enforce  a  joint  or  dual  lien  for  services  in 
cutting  logs  under  L.  O.  L.  §  7461,  and  in  man- 
ufacturing lumber  under  section  7462,  he  would 
be  required  to  specify  in  bis  statement  the 
amount  and  value  of  his  labor  for  cutting  logs, 
and  the  amount  and  value  thereof  in  manufac- 
turing lumber.— First  Nat.  Bank  v.  Wegener, 
186  P.  41. 

Where  the  laborers  were  paid  in  full  at  the 
time  of  the  removal  of  sawmill  to  a  new  site, 
the  lien  for  labor  will  be  enforced  as  to  the 
lumber  at  the  new  site,  though  the  claim  was 
for  a  lien  on  all  of  the  lumber,  including  that 
on  the  old  site. — Id. 

€=33(11)  (Or.)  |250  held-,  under  the  evi- 
dence, a  reasonable  attorney's  fee  for  foreclos- 
ing of  14  laborers'  liens  on  lumber. — First  Nat. 
Bank  v.  Wegener,  186  P.  41. 

LOST  INSTRUMENTS. 

See  Executors  and  Administrators,  <8=429. 

LUNATICS. 

See  Insane  Persons. 

MALICIOUS  PROSECUTION. 

See  Evidence,  €=211,  472;  Trial,  €=296. 

II.  WANT  Or  PROBABLE  CAUSE. 

€=21  (2)  (Cal.)  Advice  of  counsel  is  no  de- 
fense in  an  action  for  malicious  prosecution,  if 
the  person  who  pretends  that  he  acted  upon  it 
did  not  believe  the  accused  wag  guilty. — Murphy 
v.  Davids,  186  P.  143. 

To  avoid  liability  for  damages  for  malicious 
prosecution,  one  is  not  required,  in  addition  to 
stating  to  his  legal  advisor  all  the  material 
facts  of  the  case  of  which  he  has  knowledge,  to 
go  further  and  use  diligence  in  the  procurement 
of  other  facts;  but  if  he  has  reason  to  believe 
that  there  are  other  facts  bearing  upon  the 
guilt  or  innocence  of  the  accused,  he  must  ei- 
ther disclose  that  belief,  or  himself  make  in- 
quiry to  ascertain  the  facts  in  relation  to  the 
matter.— Id. 

V.  ACTIONS. 

€=59(4)  (Cal.)  In  suits  for  malicious  prose- 
cution, the  good  reputation  of  the  plaintiff  may 
be  proven  in  chief  as  having  a  direct  bearing 
on  the  question  of  probable  cause,  especially 
when  such  reputation  is  known  to  the  defend- 
ant—Murphy v.  Davids,  186  P.  143. 
€=59(9)  (Cal.)  In  an  action  for  damages  for 
malicious  prosecution,  defendant  may  testify 
that  he  believed  plaintiff  to  be  guilty  at  the 
time  he  instituted  the  criminal  proceeding. — 
Murphy  v.  Davids.  186  P.  143. 
€=64(1)  (Cal.)  In  an  action  for  damages  for 
malicious  prosecution,  evidence  held  sufficient 
to  justify  a  finding  that  a  defendant  who  ap- 
peared as  a  witness  in  the  criminal  case  was 
the  real  instigator  of  the  prosecution.— Murphy 
v.  Davids,  186  P.  143. 

€=71  (4)  (Cal.)  In  an  action  for  malicious 
prosecution,  whether  or  not  defendants  acted 


bona  fide  upon  counsel's  advice  concerning  the 
arrest  of  plaintiff  held  tot  the  jury.— Murphy  v. 
Davids,  186  P.  143. 

MANDAMUS. 

See  Appeal  and  Error,  €=465,  781;  Consti- 
tutional Law,  €=46 ;  Pleading,  €=343 ;  Tax- 
ation, €=497. 

I.  NATURE  AND  GROUNDS  IN  GEN- 
ERAL. 

€=3(2)  (Okl.)  Mandamus  will  not  issue  where 
the  petitioner  has  a  plain  and  adequate  remedy 
in  the  ordinary  course  of  the  law. — Close  Bros. 
&  Co.  v.  Oklahoma  City,  186  P.  931. 
€=3(11)  (Cal.)  Under  Code  Civ.  Proc.  8  945, 
providing  that  execution  of  a  judgment  for 
sale  of  real  estate  cannot  be  stayed  pending 
appeal  unless  appellant  execute  a  bond  in  an 
amount  to  be  fixed  by  the  judge  of  the  trial 
court,  he  refusing  to  fix  it  in  an  amount  claim- 
ed by  appellant  to  be  proper,  the  proper  rem- 
edy is  not  by  application  to  the  appellate  court 
for  writ  of  supersedeas,  it  being  without  juris- 
diction to  fix  the  amount  of  the  bond,  without 
which  there  can  be  no  supersedeas,  but  the  sole 
remedy  is  by  mandamus.— Hinkel  v.  Crowson, 
186  P.  1042. 

€=4(11  (Cal.App.)  Mandamus  will  not  be 
granted  by  Court  of  Appeal  in  original  pro- 
ceeding therefor,  where  another  proceeding  is 
pending  in  the  superior  court  by  same  peti- 
tioners for  similar  writ  involving  the  same  sub- 
ject-matter;  the  petitioners  having  an  ade- 
quate remedy  by  appeal  from  the  decision  of  the 
superior  court  in  action  therein  pending.— Mil- 
lott  v.  Association  of  Mare  Island  Employes, 
186  P.  378. 

€=4(1)  (Cal.App.)  In  action  for  fraudulent  con- 
version, complaint  praying  that  on  failure  of 
defendant  to  pay  over  certain  sums  he  be  im- 
prisoned until  he  did  so,  as  required  by  Const, 
art.  1,  i  15,  where  court  found  case  was  proper 
for  judgment  committing  <hfendant  to  jail,  but 
nevertheless  refused  to  enter  such  judgment  on 
a  ground  assigned,  plaintiff's  only  remedy  was 
by  appeal,  and  she  cannot  sue  out  mandate  to 
require  insertion  of  provision  for  imprisonment ; 
judgment  and  discretion  of  court  as  to  facts 
and  law  in  matter  within  jurisdiction  not  being 
controllable  by  writ  of  mandate,  where  party 
has  adequate  remedy  at  law. — Stearns  v.  Supe- 
rior Court  in  and  for  Los  Angeles  County,  186 
P.  390. 

€=10  (Okl.)  Mandamus  will  not  be  awarded 
when  the  right  to  the  relief  sought  is  not  clear 
and  free  from  doubt— Close  Bros.  &  Co.  v. 
Oklahoma  City,  186  P.  931. 

Under  Wilson's  Rev.  &  Ann.  St.  1903,  f  449 
et  seq.,  the  time  from  which  the  holder  of  pav- 
ing certificates  is  entitled  to  interest  is  doubt- 
ful, and  should  be  determined  in  a  proper  ac- 
tion at  law,  and  mandamus  will  not  lie  to  com- 
pel the  levy  and  certification  of  a  year's  inter- 
est in  addition  to  that  paid. — Id. 
€=12  (Cal.)  Mandamus  will  not  lie  to  compel 
the  performance  of  acts  which  are  illegal,  con- 
trary to  public  policy,  or  which  tend  to  aid  an 
unlawful  purpose. — Cook  v.  Noble,  186  P.  150. 
€=15  (Kan.)  Mandamus  is  a  discretionary 
writ,  and  it  should  not  issue  to  compel  the  per- 
formance of  an  act  which  would  be  fraught 
with  danger  to  life  and  property.— Kolster  ▼. 
American  Gas  Co.,  186  P.  738. 

Where  defendant  gas  company,  on  the  re- 
quest of  tenants  of  a  residence,  supplied  gas, 
but  on  discovery  that  pipes  were  leaking  shut 
it  off,  and  in  mandamus  pier. 'led  the  defective 
condition  of  pipes  and  danger  to  life  and  prop- 
erty and  liability  which  would  follow  compli- 
ance, and  the  evidence  established  such  de- 
fects and  danger,  but  plaintiff's  evidence  show- 
ed an  entirely  different  and  insufficient  reason 
for  withholding  service,  the  public  interest  in 
the  safety  of  life  and  property  forbade  man- 
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II.  SUBJECTS  AND  PURPOSES  OF 
RELIEF. 

(A)  Acta  and  Proceeding*  of  Courts, 
Jndn-ea,  and.  Judicial  Officer*. 

<8=>44  (Idaho)  When  a  district  judge  finds  and 
adjudges  that  he  is  disqualified,  within  Comp. 
St  1019,  £  6666,  but  refuses  to  transfer  the 
cause  to  the  nearest  court  where  a  like  ob- 
jection does  not  exist,  mandamus  will  lie  to 
compel  him  to  do  so. — Newman  v.  District 
Court  of  Tenth  Judicial  Dist.  of  Idaho  in  and 
for  Nez  Perce  County,  186  P.  922. 

m.  JURISDICTION,  PROCEEDINGS, 
AND  RELIEF. 


>I54(2)  (Or.)  In  the  absence  of  allegation 
by  petitioner  that  the  superintendent  of  banks 
has  examined  into  the  condition  of  a  proposed 
bank  and  has  ascertained  the  character  and 
general  fitness  of  the  persons  named  as  officers 
and  stockholders,  or  has  refused  to  do  so, 
mandamus  will  not  lie  to  compel  him  to  grant 
a  charter,  in  view  of  JL  O.  L  S  4568,  as 
amended  by  Laws  1917,  p.  154,  §  2.— Molkey 
v.  Bennett,  186  P.  1115. 

«=>I60(2)  (Colo.)  Alternative  writ  merely  al- 
leging that  petition  has  been  filed,  and  that  pe- 
tition contains  allegations  recited  in  the  writ, 
without  directly  averring  that  the  allegations 
of  the  petition  are  true,  held  demurrable. — 
Jameson  v.  Hanawalt,  186  P.  717. 

The  alternative  writ  is  the  first  pleading,  and 
should  allege  every  fact  necessary  to  show  the 
right  to  the  relief  prayed  for.— Id. 
4J=>  1 65  (Or.)  While  a  demurrer  admits  all  of 
the  allegations  of  an  alternative  writ  of  mnn- 
damus,  it  cannot  be  deemed  or  treated  as  an 
admission  of  any  fact  which  is  not  alleged. — 
Mulkey  v.  Bennett.  186  P.  1115. 
G=»I68(3)  (Mont)  On  a  hearing  before  a  ref- 
eree in  a  proceeding  for  mandamus  to  compel 
the  state  board  of  equalization  to  assess  the 
intercounty  property  of  certain  power  com- 
panies, it  was  not  error  to  exclude  reports  by 
such  companies  to  the  Public  Service  Commis- 
sion, introduced  to  show  that  each  of  such 
corporations  treated  the  property  as  an  en- 
tire plant,  making  no  segregation  of  the  dif- 
ferent transmission  lines,  thereby  furnishing 
a  basis  for  the  inference  that  the  board  had 
failed  to  make  an  original  assessment,  as  re- 

Suired  by  Laws  1919,  c.  48,  §  1,  since  such  evi- 
ence  had  no  bearing  on  the  question  as  to 
whether  the  property  owned  by  each  company 
should  be  regarded  by  the  board  as  an  entire 

froperty  or  plant. — State  v.  State  Board  of 
localization,  186  P.  697. 
On  a  hearing  before  a  referee  in  a  proceed- 
ing for  mandamus  to  compel  the  state  board 
of  equalization  to  assess  the  intercounty  prop- 
erty of  certain  power  companies,  it  was  not 
error  to  exclude  reports  by  such  companies  to 
the  Public  Service  Commission,  introduced  to 
show  the  value  of  the  property;  it  not  being 
within  the  province  of  the  court  in  mandamus 
to  fix  such  values  for  assessment  purposes. 
—Id. 

<8=>I72  (Idaho)  A  district  judge's  finding  that 
he  is  disqualified  within  Comp.  St.  1919,  g  6666, 
requiring  a  change  of  venue  therefor,  is  not 
reviewable  on  an  application  for  a  writ  of 
mandate  to  require  him  to  make  such  transrer. 
— Newman  v.  District  Court  of  Tenth  Judicial 
Dist.  of  Idaho  in  and  for  Nez  Perce  County, 
186  P.  922. 


MANSLAUGHTER. 


See  Homicide. 
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damus  to  compel  the  turning  of  gas  into  the 
leaking  pipes.— Id. 

<8=>I9  (Okl.)  Mandamus  to  compel  a  city  clerk 
to  issue  a  warrant  on  the  city  treasury  is 
against  her  personally  to  compel  a  perform- 
ance of  an  official  act,  and  on  the  termination 
of  her  official  authority  her  successor  cannot 
be  substituted.— State  v.  Alexander,  186  P. 
1080. 


See  Divorce; 
191. 


MARRIAGE. 

Husband  and  Wife; 


Wills, 


MASSES. 

See  Charities,  <S=>16,  32;  Wills,  ©=>13. 

MASTER  AND  SERVANT. 

See  Appeal  and  Error,  <8=>1052,  1152,  1170; 
Compromise  and  Settlement,  <g=»5;  Consti- 
tutional Law,  «=>206.  243,  299 ;  Courts,  <8=> 
97;  Damages,  «=»131 ;  Death,  «=>29,  31, 
52,  82;  Electricity,  <8=>16;  Evidence,  <3=» 
126,  359,  442;  Husband  and  Wife,  <S=»249; 
Logs  and  Logging,  <S=>23,  24,  25,  32;  Negli- 
gence, $=»101;  Pleading,  «=»430. 

I.  NATURE,  GROUNDS.  AND  SUB. 
JECT-MATTER  IN  GENERAL. 
<B)  Under  Statutory  Pro-visions. 

<S=>  •  6 '/^ .  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  $=»  num- 
ber sections  346-420,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index-di- 
gests will  be  found. 

II.  SERVICES  AND  COMPENSATION. 
(B)  Was;es  and  Other  Remuneration. 

<S=s>69  (Kan.)  Laws  1893,  c.  187  (Gen.  St.  1915, 
§§  5873-5879),  requiring  all  corporations,  ex- 
cept steam  railways  and  corporations  producing 
farm  products,  to  pay  their  employes  wages 
weekly,  and  providing  that  a  judgment  for 
wages  may  include  a  reasonable  attorney's  fee 
as  costs,  is  unconstitutional. — Anderson  v.  Un- 
cle Sam  Oil  Co.,  186  P.  198. 
<8=70(1)  (Wash.)  One  employed  to  superin- 
tend construction  work  was  entitled  to  recov- 
er the  value  of  his  services  on  a  quantum  meru- 
it, where  he  was  unable  to  secure  a  contract 
from  his  employer  in  a  definite  sum  or  a  con- 
tract for  a  specified  commission,  although  the 
enterprise  was  a  failure.— Johnson  v..  Pearson, 
186  P.  667. 

<S=»73(2)  (Cal.App.)  Where  vacations  taken 
by  an  employ*  were  in  accordance  with  the 
prevailing  custom  in  the  employment,  and  the 
employer  in  each  case  assented,  and,  except  as 
to  the  last  year,  paid  the  employe  full  salary, 
thus  recognizing  his  right  to  take  vacations 
without  deduction,  the  employs  was  entitled  to 
compensation  for  time  on  vacation. — Vaile  v. 
Walker  Const.  Co.,  186  P.  602. 

III.  MASTER'S  LIABILITY  FOR  IN- 
JURIES TO  SERVANT. 

(A)  Nature  and  Extent  In  General. 

<&=387!/2.  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  ®=>  num-  - 
ber  sections  346-420,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index-di- 
gests will  be  found. 

(D)  Warning;  and  Instructing;  Servant. 

<S=»I50(3)  (Okl.)  The  general  rule  is  that  a 
railroad  is  not  bound  to  give  warning  to  sec- 
tion hands  working  along  the  right  of  way  as 
to  the  movement  of  its  trains. — Buss.  v.  Chi- 
cago, R.  I.  &  P.  Ry.  Co.,  186  P.  729. 
€=s>  1 53(2)  (Utah)  Owners  of  machinery,  who 
employ  minors  to  operate  the  machinery,  must 
sec  to  it  that  the  minors  are  properly  instruct- 
ed and  cautioned  with  respect  to  all  the  dangers 
that  are  necessarily  incident  to  the  operation 
of  such  machinery. — Groesbeck  v.  Lake  Side 
Printing  Co.,  186  P.  103. 
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(F)  Risks  Auamed  by  Servant. 

9=3204(1)  (Kan.)  In  an  action  under  federal 
Employers'  Liability  Act  of  1908  (U.  S.  Comp. 
St.  §§  8057-8665)  for  death  of  locomotive  en- 
gineer who  while  leaning  from  cab  and  looking 
backward  was  struck  by  a  girder  of  an  over- 
head bridge,  findings  that  the  clearance  was  ap- 
proximately two  feet,  that  deceased  had  run 
engine  over  bridge  for  15  years  and  had  warn- 
ed his  fireman  against  similar  danger,  and 
that  engine  did  not  sway  more  than  ordinarily, 
entitled  defendant  to  judgment  as  establishing 
assumption  of  risk.— McDougall  v.  Atchison,  X. 
&  S.  F.  Ry.  Co.,  186  P.  1028. 
€=221(1)  (Wash.)  The  rule  relieving  an  em- 
ploye relying  on  a  promise  to  remedy  a  dan- 
gerous condition  from  assumption  of  risk  ap- 
plies to  the  place  of  employment  as  well  as 
to  machinery  or  other  appliances. — Johnson  v. 
North  Coast  Stevedoring  Co.,  186  P.  663. 
€=221  (5)  (Wash.)  Where  a  servant  com- 
plains of  a  dangerous  condition,  and  informs 
the  master  that  he  will  quit  work  unless  it  is 
remedied,  and  the  master  by  words  or  acts,  if 
not  by  absolute  or  express  promises,  agrees 
to  remedy  the  condition,  the  servant  may  con- 
tinue for  such  reasonable  time  as  appears 
proper  for  changing  such  condition,  relying 
upon  such  promise  without  assuming  the  risk. 
—Johnson  v.  North  Coast  Stevedoring  Co.,  186 
P.  663. 

(G)  Contributory  NeKllarenee  of  Servant. 

€=230(6)  (Utah)  The  law  does  not  permit  a 
minor  servant  to  escape  the  consequences  of  his 
own  negligence,  where  it  is  clear, that  he  did 
know  and  appreciate,  or  must  have  known  and 
appreciated,  the  danger. — Groesbeck  v.  Lake  Side 
Printing  Co.,  186  P.  103. 

(H)  Actions. 

€=250%.  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  €=  num- 
ber sections  346-120,  at  the  end  of  this  topic 
where  the  matter  in  this  and  future  index-di- 
gests will  be  found. 

9s»2S8(ll)  (Mont.)  A  servant's  complaint,  al- 
leging that  the  master  used  nails,  instead  of 
wrought  iron  rivets,  for  splicing  hoops  on  a 
water  tank,  and  permitted  the  nails  to  rust, 
«  so  that  they  became  weakened,  "thus  rendering 
the  tank  unsafe  and  dangerous,"  charged  negli- 
gence both  in  the  use  of  the  nails  and  also  in 
permitting  them  to  rust;  the  adverb  "thus" 
characterizing  both  acts,  and  not  the  last  one 
merely.— Koerner  v.  Northern  Pac.  Ry.  Co., 
186  P  337. 

€=265(5)  (Okl.)  The  fact  of  an  accident  re- 
sulting in  injury  to  an  employe  carries  with  it 
no  presumption  of  employer's  negligence,  but 
snch  negligence  is  an  affirmative  fact  to  be  es- 
tablished by  the  evidence.— Buss  v.  Chicago,  R. 
I.  &  P.  Ry.  Co.,  186  P.  729. 
€=•265(6)  (OkL)  The  presumption  of  negli- 
gence, where  a  passenger  of  a  common  carrier 
meets  with  an  accident,  does  not  obtain  in  the 
case  of  an  employe,  and  the  burden  is  on  such 
employe  to  establish  that  the  employer  was 
guilty  of  negligence.— Midland  Valley  R.  Co.  v. 
Goble,  186  P.  723. 

€=2/8(1)  (Okl.)  In  a  railroad  employe's  ac- 
tion against  the  company  for  personal  inju- 
ries sustained  in  a  collision,  evidence  held  suf- 
ficient to  support  a  finding  that  defendant  was 
negligent.— Midland  Valley  R.  Co.  v.  Goble,  186 
P.  723. 

€=278(18)  (Okl.)  In  an  action  under  the  fed- 
eral Employers'  Liability  Act  (D.  S.  Comp. 
St  'fS  8657-8365)  for  the  death  of  a  brake - 
man,  jarred  from  a  train,  evidence  held  suffi- 
cient to  support  a  verdict  for  plaintiff.— Chi- 
cago, R  I.  &  P.  Ry.  Co.  v.  Owens,  186  P. 

€=286(29)  (Okl.)  In  a  railroad  employe's  ac- 
tion against  the  company  for  personal  injuries 


sustained  in  a  collision,  evidence  held  sufficient 
to  authorize  submission  of  defendant's  negli- 
gence to  the  jury.— Midland  Valley  R.  Co.  v. 
Goble,  186  P.  723. 

€=•286(30)  (Okl.)  On  evidence  in  an  action 
under  the  federal  Employers'  Liability  Act  (U. 
S.  Comp.  St.  {{  8657-8665)  for  the  death  of  a 
brakeman,  jarred  from  tram,  held,  that  it  was 
not  error  to  overrule  defendant's  motion  to  in- 
struct a  verdict  for  it.— Chicago,  R.  I.  &  P. 
Ry.  Co.  v.  Owens,  186  P.  1092. 
€=286(41)  (Utah)  In  action  for  injuries  to  in- 
experienced i4  year  old  job  press  feeder,  where 
there  was  evidence  that  both  acting  foreman, 
who  employed  him,  and  the  general  foreman, 
observed  that  he  was  not  an  experienced  or  skill- 
ed press  feeder,  whether  it  was  negligence  not 
to  instruct  or  warn  him  as  to  the  danger  of  the 
work  held  for  jury.— Groesbeck  v.  Lake  Side 
Printing  Co.,  186  P.  103. 
€=287(5)  (Mont.)  Question  of  whether  fail- 
ure of  switching  crew  to  set  more  than  two 
brakes  was  the  proximate  cause  of  the  colli- 
sion resulting  in  the  engineer's  death  held,  un- 
der the  evidence,  for  the  jury.— Hall  v.  North- 
ern Pac.  Ry.  Co.,  186  P.  340.  . 
€=288(15)  (Wash.)  In  a  stevedore's  action  for 
injuries  resulting  from  slippery  condition  of  a 
floor  of  a  vessel,  evidence  as  to  assurances  by 
the  foreman  that  he  would  get  sawdust  to  rem- 
edy the  condition,  and  that  plaintiff  continued 
work  in  the  belief  that  condition  would  be  rem- 
edied, held  sufficient  to  take  the  question  of 
assumption  of  risk  to  the  jury. — Johnson  v. 
North  Coast  Stevedoring  Co.,  186  P.  663. 
€=289(11)  (Utah)  Where  it  is  not  clear  from 
all  the  facts  and  circumstances,  including  the 
age  and  experience  of  minor  employe,  whether 
he  ought  to  have  known  and  appreciated  the 
danger  of  the  work  he  was  doing,  the  question 
of  whether  he  did  appreciate  the  danger  is  one 
of  fact  for  the  jury  and  not  of  law  for  the  court. 
—Groesbeck  v.  Lake  Side  Printing  Co.,  186  P. 
103. 

€=289(15)  (Wash.)  Contributory  negligence 
of  a  stevedore  injured  while  working  on  a 
slippery  floor  of  the  vessel  held  a  question  for 
the  jury.— Johnson  v.  North  Coast  Stevedoring 
Co..  186  P.  663. 

€=289(29)  (Monti)  Failure  of  engineer  oper- 
ating engine  down  grade  to  call  for  setting  of 
additional  brakes  was  not,  as  a  matter  of  law, 
contributory  negligence,  where  he  was  not 
aware  of  the  presence  of  another  engine. — Hall 
v.  Northern  Pac.  Ry.  Co.,  186  P.  340. 
€=289(38)  (Utah)  Whether  inexperienced  14 
year  old  job  press  feeder  operating  a  "rocker 
tail"  job  press  was  contributorily  negligent  in 
placing  his  hand  between  the  upper  edge  of  the 
rocker  tail  and  the  crank  shaft,  for  purpose  of 
rescuing  a  slip  which  had  been  printed  and 
which  he  had  been  instructed  not  to  spoil  or 
lose,  held  for  the  jury  under  the  evidence. — 
Groesbeck  v.  Lake  Side  Printing  Co.,  186  P.  103. 

VI.  WORKMEN'S  COMPENSATION 
ACTS. 

(A)  Nature  and  Grounds  of  Master's  Lia- 
bility. 

€=348  (Wash.)  The  common-law  right  of  ac- 
tion for  damages  accruing  from  an  injury  re- 
ceived by  workman  in  the  course  of  his  em- 
ployment is  abolished  by  the  Workmen's  Com- 
pensation Act  (Kern.  Code  1915,  |  6604—1), 
except  as  in  the  act  otherwise  provided. — Zenor 
v.  Spokane  &  I.  E.  R.  Co.,  186  P.  849. 
€=354  (Wash.)  A  bridge  in  a  city  is  a  part  of 
the  "plant"  or  "premises"  of  the  city,  within 
the  meaning  of  the  Workmen's  Compensation 
Act  (Rem.  Code  1915,  §  6604— 3),  and  a  car- 
penter engaged  in  repairing  a  city  bridge  can- 
not maintain  an  action  against  an  electric 
railway,  whoso  negligence  in  stringing  its  wires 
under  the  bridge  caused  injury  to  him. — Zenor 
v.  Spokane  &  I.  E.  R.  Co.,  186  P.  849. 


Digitized  by 


Google 


1195  INDEX-DIGEST  Meokanios'  Unu 

Tor  cues  In  Dec.Dig.  *  Am.IMi.  Key-No. Seriet  A  Indexe*  Me  same  topic  and  KKT-JJUMBKB 


<S=»358  (Kan.)  Under  Workmen's  Compensation 
Act  1913,  providing  that  all  employers  within 
its  general  scope  should  be  presumed  to  come 
within  its  provisions  unless  by  an  affirmative 
contrary  election  expressed  by  filing  notice  with 
the  secretary  of  state,  and  Laws  1917,  c.  226, 
|  23,  re-enacting  such  provision  with  verbal 
changes,  an  employer,  who  in  1913  gave  notice 
of  election  not  to  come  within  the  law  was  by 
new  act,  notwithstanding  Gen.  St.  1915, 1 10973, 
par.  1,  brought  within  its  operation,  in  absence 
of  a  notice  of  a  contrary  election  given  after 
new  act.— Chicago,  K.  I.  &  P.  Ry.  Co.  v.  Toller, 
186  P.  127. 

€=358  (Kan.)  All  employers  of  five  or  more 
workmen  engaged  in  industries  characterised 
by  the  Workmen's  Compensation  Act  as  especial- 
ly dangerous  are  subject  to  the  compensation 
system,  except  where  notice  to  contrary  has  been 
given  subsequent  to  its  enactment,  irrespective 
of  what  may  have  been  done  before  that  time. — 
Wegele  v.  Ismert-Hincke  Milling  Co.,  186  P.  130. 
<S=366  (Kan.)  The  fact  that  an  employe  is  a 
minor  does  not  prevent  his  being  bound  by 
Gen.  St.  1915,  §  5939,  as  amended  by  Laws  1917, 
c.  226,  |  24,  which  places  employes  within  op- 
eration of  the  act  in  the  absence  of  an  affirma- 
tive election  to  the  contrary.— Chicago,  B.  I. 
&  P.  Ry.  Co.  v.  Fuller,  186  P.  127. 
<8=>367  (Cal.App.)  Where  an  automobile  deliv- 
ery truck  owner  agreed  for  six  months'  term 
to  furnish  truck  and  to  devote  his  exclusive  per- 
sonal services  from  8  a.  m.  to  6  p.  m.  in  de- 
livery of  goods  for  a  company,  and  during  such 
time  to  be  under  its  control  and  direction,  he 
was  its  "employe"  under  Civ.  Code,  §  2009,  and 
entitled  to  compensation  for  injury.— Eng-Skell 
Co.  v.  Industrial  Accident  Commission  of  State 
of  California,  186  P.  163. 

«=>380  (Kan.)  A  workman  feeding  ore  into  a 
crusher,  who  had  been  provided  with  a  long- 
handled  maul  to  break  pieces  of  ore  which 
were  too  large,  and  knew  of  a  rule  that  if  roll- 
ers became  choked  he  should  shut  down  the  ma- 
chinery by  a  switch,  but  used  a  lath  with  a 
nail  causing  injury  when  he  attempted  to  re- 
move a  fragment,  held  not  guilty  of  willful 
failure  to  use  a  guard  and  protection  within 
Workmen's  Compensation  Act.  Gen.  St.  1915, 
|  5896,  as  amended  by  Laws  1917,  c.  226,  §  27. 
—Thorn  v.  Edgar  Zinc  Co.,  186  P.  972. 


(B)  Compensation. 

«=»385(1)  (Colo.)  By  Workmen's  Compensa- 
tion Act,  widest  discretion  is  vested  in  Indus- 
trial Commission  to  determine  whether  under 
particular  circumstances  there  should  be  ap- 

Slied  the  rule  that  the  degree  of  disability  is  to 
e  determined  by  general  impairment  of  earn- 
ing capacity,  without  respect  to  any  particular 
kind  of  labor,  or  determined  by  impairment  of 
earning  capacity  in  the  kind  of  labor  in  which 
claimant  was  employed  when  injured;  age,  edu- 
cation, training,  physical  and  mental  capacity, 
and  adaptability  being  open  to  consideration.— 
Globe  Indemnity  Co.  v.  Industrial  Commission 
of  Colorado,  186  P.  522. 

«=»385(8)  (Kan.)  In  an  action  under  Work- 
men's Compensation  Law,  as  amended  by  Laws 
1913,  c.  216,  where  there  was  evidence  that, 
as  a  result  of  injury,  the  employe  was  less  able 
to  perform  his  work,  and  the  jury  found  that 
he  was  partially  incapacitated,  and  an  award 
of  $3  a  week,  the  minimum  compensation  pro- 
vided for  by  sections  11  and  12,  for  probable 
duration  of  partial  incapacity,  the  employer 
was  not  entitled  to  judgment  on  the  special 
findings  showing  that  within  a  few  months  aft- 
er injury  the  employe  obtained  other  employ- 
ment in  the  same  work,  and  had  earned  almost 
double  his  average  earning  at  time  of  injury. 
—Hood  v.  American  Refrigerator  &  Transit  Co., 
186  P.  977. 

<8=389  (Cal.)  Under  Workmen's  Compensa- 
tion Act,  §  31,  and  section  34,  subd.  "f,"  the 
act  of  plaintiff  in  collecting  compensation  from 
his  son's  employer  worked  an  assignment  to 


the  employer  or  insurance  carrier  of  any  cause 
of  action  against  defendant  electric  company 
for  son's  death,  and  the  employer  or  his  car- 
rier could  maintain  such  action  in  their  own 
names,  in  view  of  Code  Civ.  Proc.  §  369.— 
Stackpole  v.  Pacific  Gas  &  Electric  Co.,  186  P. 
354. 

Though  plaintiff  had  collected  compensation 
from  his  son's  employer  for  the  son's  death 
due  to  contact  with  high-voltage  wire  of  de- 
fendant electric  company,  plaintiff,  in  view  of 
Workmen's  Compensation  Act,  §  31,  still  re- 
tained an  interest  in  any  recovery  that  might 
be  had  against  defendant,  and  was  a  proper  par- 
ty plaintiff  under  Code  Civ.  Proc.  §§  367,  378, 
but  he  could  not,  in  view  of  section  382,  prose- 
cute the  action  without  joining  as  plaintiffs  or 
defendants  the  employer  and  insurance  car- 
rier.— Id. 

<S=>389  (Cal.App.)  An  insurance  carrier  and  an 
injured  employe  may  jointly  sue  the  party 
negligently  causing  the  injury  without  a  formal 
award  of  workmen's  compensation,  since  the 
liability  to  pay  the  compensation  is  created  by 
the  act,  and  not  by  the  award. — Moreno  v.  Los 
Angeles  Transfer  Co.,  186  P.  800. 

(C)  Proceedings. 

<3=>398  (Okl.)  Failure  of  claimant  to  give  no- 
tice of  injury  within  the  time  required  by  Work- 
men's Compensation  Law,  art.  2,  §  8,  having 
been  excused  by  the  state  Industrial  Commission, 
as  permitted  by  that  section,  was  not  a  bar 
to  the  claim,  where  injury,  which  finally  develop- 
ed into  epileptic  attacks,  did  not  immediately 
incapacitate  claimant  from  labor,  and  notice 
was  given  after  an  unsuccessful  operation,  leav- 
ing him  entirely  incapacitated. — Unity  Drilling 
Co.  v.  Bentley,  186  P.  239. 
<g=>405(4)  (Kan.)  In  an  action  under  the  Work- 
men's Compensation  Law  plaintiff's  case  may 
be  established  by  circumstantial  evidence,  but 
it  must  be  such  as  would  justify  an  inference 
that  the  injury  was  due  to  an  accident  arising 
out  of  and  in  the  course  of  the  workman's  em- 
ployment, and  these  facts  must  not  be  left  to 
conjecture.— Mayeur  v.  J.  R.  'Crowe  Coal  & 
Mining  Co.,  186  P.  1035. 

<3=>4I2  (Kan.)  In  an  action  under  the  Work- 
men's Compensation  Law  a  judgment  in  de- 
fendant's favor  must  be  affirmed,  where  it  is 
supported  by  a  finding  that  it  was  not  shown 
that  deceased  was  injured  by  an  accident  aris- 
ing out  of  and  within  the  course  of  his  em- 
ployment—Mayeur  v.  J.  R.  Crowe  Coal  & 
Mining  Co.,  186  P.  1035. 
<S=»4I7(7)  (Colo.)  The  Supreme  Court  will  not 
disturb  finding  of  fact  by  the  Industrial  Com- 
mission, made  on  conflicting  evidence,  and  de- 
termine whether  a  70  per  cent,  impairment  of 
claimant's  earning  capacity  as  a  miner  by  rea- 
son of  his  special  limitations  was  in  fact  a  70 
per  cent,  impairment  of  hiB  general  earning  ca- 
pacity, though  with  many  men  it  might  have 
been  only  a  slight  impairment  of  general  earn- 
ing capacity.— Globe  Indemnity  Co.  v.  Indus- 
trial Commission  of  Colorado,  186  P.  522. 

MEANDER  LINES. 

See  Boundaries,  <g=13. 

MECHANICS'  LIENS. 

See  Appeal  and  Error,  «=»704,  843 ;  Constitu- 
tional Law,  <S=»33. 

II.  RIGHT  TO  LIEN. 
(C)  Agreement  or  Consent  of  Owner. 

9=s78  (Cal.App.)  The  striking  by  amendment 
of  the  words  "or  intended  construction,"  etc., 
from  Code  Civ.  Proc.  }  1192,  providing  that  the 
owner  should  file  notice  that  he  would  not  be 
responsible  for  materials  used  in  improvements 
upon  his  land  by  another  within  10  days  "after 
he  shall  have  obtained  knowledge  of  such  con- 
struction, alteration  or  ropair,"  permits  the  own- 
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er  to  escape  liability  by  posting  notice  within 
10  days  after  knowledge  of  actual  improve- 
ments, although  he  previously  knew  of  intended 
improvements.— Whiting-Mead  Commercial  Co. 
of  San  Diego  v.  Brown,  186  P.  386. 

(D)  Persons  Entitled  In  General. 

®=>83  (Cal.App.)  The  test  of  whether  lien 
claimant  was  a  contractor  or  materialman  is 
the  relative  value  of  the  material  and  the  labor 
supplied;  the  claimant  being  a  materialman  if 
the  value  of  the  labor  is  small  in  comparison 
with  that  of  the  material.— Ferger  v.  Gearhart, 
186  P.  376. 

<g=»89  (Cal.App.)  The  test  of  whether  lien 
claimant  was  a  contractor  or  materialman  is 
the  relative  value  of  the  material  and  the  la- 
bor supplied;  the  claimant  being  a  "material- 
man" if  the  value  of  the  labor  is  small  in  com- 
parison with  that  of  the  material.— Ferger  v. 
Gearhart,  186  P.  376. 

HI.  PROCEEDINGS  TO  PERFECT. 

«=»I32(13)  (Cal.App.)  Lien  claimants  who  fur- 
nished material  and  performed  labor  at  the  in- 
stance of  the  owner,  and  not  under  contract 
with  a  contractor,  were  required  to  file  claims 
within  30  days  after  ceasing  to  furnish  material 
or  perform  labor,  under  Code  Civ.  Proc.  $  1187, 
as  it'  existed  prior  to  amendment  of  1919.— 
Ferger  v.  Gearhart,  186  P.  376. 

VII.  ENFORCEMENT. 

«=>277(6)  (CaLApp.)  A  variance  between  the 
notice  of  mechanic's  or  materialman's  lien 
claim  and  the  proof,  showing  that  the  state- 
ment of  the  contract  set  forth  in  the  lien  no- 
tice is  untrue,  is  fatal  to  the  lien.— Whiting- 
Mead  Commercial  Co.  of  San  Diego  v.  Brown, 
186  P.  386. 

$=>279  (Cal-App.)  Lien  claimant  claiming  as 
an  original  contractor  under  Code  Civ.  Proc 
§§  1183,  1187,  instead  of  as  a  materialman,  has 
burden  of  proving  that  it  was  a  contractor,  and 
not  a  materialman.— Ferger  v.  Gearhart,  186  P. 
376. 

MILITARY  CAMPS. 

See  Taxation,  <8=>5,  20. 

MILITARY  SERVICE. 

See  Insurance,  «=>388. 

MILLINERS. 

See  Exemptions,  <8=>46. 

MINES  AND  MINERALS. 

See  Appeal  and  Error,  «=»781;  Constitutional 
Law,  <8=»116,  251 ;  Contracts,  <S=108 ;  Cor- 
porations,®=»428 ;  Courts,  «=»93 ;  Estoppel, 
«=»74;  Evidence,  «=>450;  Infants,  <S=>23; 
Mortgages,  <8=»25;  Partnership,  <8=>3;  Spe- 
cific Performance,  «=»120,  123. 

X.  PUBLIC  MINERAL  LANDS. 
(B)  Location  and  Acquisition  of  Claims. 

«=>35  (Wash.)  An  agreement,  whereby  plain- 
tiffs for  a  named  consideration  relinquish  to 
defendants  claim  to  coal  land  upon  which  plain- 
tiffs had  located  and  made  improvements,  and 
a  mortgage  executed  pursuant  to  such  agree- 
ment, and  as  security,  held  not  in  violation  of 
federal  Coal  Act,  or  against  public  policy.— 
Weikel  v.  Davis,  186  P.  323. 

IX  TITLE,  CONVEYANCES,  AND 

CONTRACTS. 
(C)  Leases,  Licenses,  and  Contracts. 

#=358  (Okl.)  In  an  action  to  cancel  and  set 
aside  an  oil  and  gas  lease  for  fraud  in  its 
procurement,  held  that  -  after  examination  of 
the  record  the  Supreme  Court  could  not  say 
that  the  trial  court's  judgment  for  plaintiff 


was  against  the  clear  weight  of  the  evidence. 
—Van  Winkle  v.  Henkle,  186  P.  942. 
@=»60  (Okl.)  One  taking  possession  of  land  as 
lessee  under  an  oil  and  gas  lease  is  not  estop- 
ped when  sued  for  the  royalties  agreed  to  be 
paid  from  asserting  that  the  lessor's  title  has 
been  extinguished  by  a  valid  judgment— Stem 
v.  Kemp,  186  P.  946. 

<S=»73  (Okl.)  By  the  rule  of  ejusdem  generis, 
where,  in  oil  and  gas  lease,  general  words  fol- 
low the  enumeration  of  particular  classes  of 
minerals,  the  general  words  will  be  construed 
as  applicable  only  to  the  same  general  charac- 
ter or  class  as  those  enumerated. — Wolf  v. 
Blackwell  Oil  &  Gas  Co.,  186  P.  484. 
<8=>79(2)  (OkL)  A  well  is  not  an  "oil  well." 
within  the  meaning  of  a  lease  reserving  to  the 
lessor  one-tenth  of  "all  the  oil  and  other  min- 
erals," merely  because  gasoline  is  produced  as 
a  by-product  of  the  gas. — Wolf  v.  Blackwell  Oil 
&  Gas  Co.,  186  P.  484. 


See  Infants. 


MINORS. 


MOOT  QUESTIONS. 

See  Municipal  Corporations,  <®=570. 

MORAL  RIGHTS. 

See  Action,  <£=>6. 

MORTALITY  TABLES. 

See  Appeal  and  Error,  <8=>1051. 

MORTGAGES. 

See  Appeal  and  Error,  «ss>187,  880,  1170;  At- 
torney and  Client,  <8=>104;  Chattel  Mortga- 
ges; Contracts,  4S=>108 ;  Courts,  <S=>9;  Evi- 
dence, <8=>178,  317,  383,  414 ;  Executors  and 
Administrators.  <S=»116 ;  Guardian  and  Ward, 
<g=»61,  131 ;  Homestead,  <S=>121 ;  Insurance, 
<S=606;  Jury,  <©=>13;  Life  Estates,  «=>24; 
Limitation  of  Actions,  <8=>51,  56 ;  Mines  and 
Minerals,  <S=>35 ;  Parties.  €=343;  Payment, 
<g=>38;  Pleading,  <S=>205;  Pledges,  <8=>44; 
Principal  and  Agent,  <8=28 ;  Subrogation, 
<8=>18;  Wills,  «=»767. 

L  REQUISITES  AND  VALIDITY. 
(A)  Nature  and  Essentials  of  Conveyances 
as  Security. 

<8=>I9  (Or.)  An  agreement  by  a  debtor  to  pay 
such  sum  as  the  court  may  adjudge  reasonable 
as  attorney's  fees  in  case  of  suit  or  action  to 
enforce  payment  is  valid— Parks  v.  Smith,  186 
P.  552. 

®=>23  (Kan.)  Where  a  borrower  made  written 
application  to  an  investment  company  in  which 
he  appointed  it  as  his  attorney  in  fact  to  pro- 
cure a  loan  for  him,  and  thereafter  executed 
to  it  a  mortgage  for  the  amount  asked  and 
also  the  so-called  commission  mortgage,  the 
transaction  amounted  to  a  negotiation  for  a 
direct  loan  from  company,  so  that  the  addition- 
al mortgage  was  for  part  of  the  interest,  and 
not  invalid  on  ground  that  company  acted  in 
dual  capacity  of  lender  and  agent  to  procure 
a  loan  from  itself. — Fitzgerald  v.  Grain  Belt 
Realty  Co.,  186  P.  739. 

«=»25(4)  (Wash.)  The  withdrawal  of  claim  by 
plaintiffs  upon  coal  lands  upon  which  they  had 
located  and  made  improvements,  when  it  was 
discovered  that  their  claims  conflicted  with 
those  of  defendants,  held  a  sufficient  consider- 
ation for  mortgage  given  under  contract,  where- 
by defendants  agreed  to  pay  a  specified  amount 
for  relinquishment.— Weikel  v.  Davis,  186  P. 
323. 

<J=»25(5)  (Kan.)  Where  a  borrower  made  writ- 
ten application  to  an  investment  company  and 
appointed  it  as  bis  attorney  in  fact  to  procure 
a  loan  for  him,  and  thereafter  executed  to  it 
a  mortgage  for  amount  asked,  and  also  a  com- 
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mission  mortgage,  and  failed  to  accept  the 
loan,  the  company  could  not  recover  on  the 
commission  mortgage  as  such. — Fitzgerald  v. 
Grain  Belt  Realty  Co..  186  P.  739. 
«3=»25(6)  (Cal-App.)  Evidence  held  sufficient  to 
support  findings  refusing  cancellation  of  note 
and  mortgage  for  want  of  consideration.— Moore 
v.  Strayer,  186  P.  162. 

m.  CONSTRUCTION  AND  OPERA- 
TION. 

IB)  Parties  and  Debts  or  Liabilities  Se- 
cured. 

<©=>II6  (Cal.App.)  Where  advances  are  made 
by  senior  mortgagee  under  provision  providing 
for  optional  advances  with  no  actual  notice  of 
a  second  mortgagee,  the  advances  extend  the 
scope  of  the  lien;  the  mortgage  as  to  such  ad- 
vances constituting  a  new  lien  or  incumbrance. 
—Atkinson  v.  Foote,  186  P.  831. 

(C)  Property  Mortgaged,  and  Estates  of 
Parties  Therein. 

eg=al38  (Cal.App.)  A  deed  of  trust  conveys  the 
legal  title  to  the  trustee  so  far  as  necessary  to 
enable  him  to  convey  it  to  the  purchaser  at  the 
trustee's  sale  free  of  all  right,  title,  interest, 
or  estate  of  the  trustors,  or  any  one  claiming 
under  or  through  them.— Bryant  v.  Hobert,  186 
P.  379. 

(D)  Lien  and  Priority. 

<8=>I5I(1)  (Cal.App.)  The  rule  with  reference 
to  future  advances  applicable,  to  mortgages  is 
applicable  to  trust  deeds  given  entirely  for  the 
purpose  of  securing  the  payment  of  a  debt  or 
for  the  performance  of  any  other  act  capable 
of  being  so  secured.— Atkinson  v.  Foote,  186 
P.  831. 

The  mortgage  lien  of  a  superior  or  prior 
mortgage  will  not  operate  to  secure  optional 
advances  made  under  such  mortgage  after  such 
mortgagee  has  acquired  actual  notice  of  an  in 
cumbrance  subsequent  in  point  of  time  to  his 
mortgage  so  as  to  defeat  or  impair  the  rights 
of  the  second  incumbrancer,  but  rule  is  other 
wise  where  the  provision  as  to  advances  is 
mandatory  so  as  to  make  it  obligatory  upon 
mortgagee  to  make  advances. — Id. 

One  who  made  advances  under  a  .deed  of 
trust  after  recordation  of  trustees  deed  on 
foreclosure  under  second  deed  of  trust  was 
charged  with  constructive  notice  of  such  deed 
under  Civ.  Code,  f  1213,  and  was  bound  and 
concluded  by  such  notice;  the  senior  deed  of 
trust  constituting  as  to  such  advances  a  new 
incumbrance. — Id. 
<8=>I55  (Wash.)  The  mortgaging  or  conveying 
of  property  to  secure  a  pre-existing  debt  does 
not  confer  on  the  grantee  the  right  of  a  bona 
fide  purchaser  for  value  as  against  the  right 
of  those  acquiring  a  prior  interest  in  the 

Eroperty,  though  such  acquired  prior  interests 
e  unknown  to  the  grantee. — Malm  v.'  Griffith, 
186  P.  647. 


IV.  RIGHTS  AND  LIABILITIES  OF 
PARTIES. 

®=»208  (Wash.)  As  indicated  by  Rem.  Code 
1915,  §  1117,  it  is  not  necessary  that  there 
should  be  a  personal  liability  of  the  mortgagor 
in  order  for  there  to  be  a  mortgage,  but  the 
mortgage  may  provide  that  the  mortgagee  shall 
look  exclusively  to  the  mortgaged  lands.— Wei 
kel  v.  Davis,  186  P.  323. 

V.  ASSIGNMENT  OF  MORTGAGE  OR 
DEBT. 

<8=>256  (Cal.App.)  A  note  and  mortgage,  which 
were  nonnegotiable.  were  taken  by  the  trans- 
feree subject  to  all  outstanding  equities  and 
defenses,  as  fraud  and  want  of  consideration 
on  the  part  of  the  mortgagee,  in  favor  of  the 
mortgagors.— Stone  v.  Hancock,  186  P.  604. 


«=>283(1)  (Cal.App.)  Any  rights  of  plaintiff 
mortgagor  to  require  the  mortgagee  to  proceed 
against  mortgagor's  successors  by  purchase  un- 
der Civ.  Code,  §  2854,  upon  mortgage  foreclo- 
sure proceedings,  or  under  section  2846  to 
compel  such  successors  to  perform  the  obliga- 
tions assumed,  are  not  exclusive  remedies,  since 
under  section  2847,  mortgagor,  having  satisfied 
the  excess  judgment,  was  entitled  to  proceed 
against  his  successors  in  title  for  reimburse- 
ment, his  position  being  that  of  surety.— Gra- 
ham v.  Durnbaugh,  186  P.  798. 
<g=283(l)  (Wash.)  Where  purchaser  of  mort- 
gaged premises  assumes  the  payment  of  the 
mortgages  thereon,  he  becomes  the  principal 
debtor  and  the  original  mortgagor  becomes 
only  a  surety.— First  State  Bank  of  Binford  v. 
Arneson,  186  P.  889.  .  ,  a 

<g=283(3)  (Colo.)  Where  the  grantee  of  land 
assumes  and  agrees  to  pay  a  mortgage  on  the 
land,  the  maker  of  the  mortgage  note  becomes 
a  mere  surety,  who  will  be  relieved  of  liability 
on  it  by  an  extension  of  the  time  of  payment 
without  his  consent.— Smith  v.  Davis,  186  P. 

519-  ,  .  ,„ 

<©=284  (CalA.pp.)  Any  rights  of  plaintiff 
mortgagor  to  require  the  mortgagee  to  proceed 
against  mortgagor's  successors  by  purchase  un- 
der Civ.  Code,  §  2854,  upon  mortgage  fore- 
closure proceedings,  or  under  section  2846  to 
compel  such  successors  to  perform  the  obliga- 
tions assumed,  are  not  exclusive  remedies,  since 
under  section  2847,  mortgagor  having  satisfied 
the  excess  judgment  was  entitled  to  proceed 
against  his  successors  in  title  for  reimburse- 
ment.—Graham  v.  Durnbaugh,  186  P.  798. 
<8=288  (Cal.App.)  In  the  case  of  the  convey- 
ance by  the  mortgagor  of  all  the  mortgaged 
property  to  different  purchasers  at  the  same 
time,  their  equities  must  be  regarded  as  equal, 
and  each  must  contribute  ratably  to  the  dis- 
charge of  the  common  burden. — Fullerton  Sav- 
ings Bank  v.  Des  Granges,  186  P.  1052. 
<©=>290  (Cal.App.)  Where  an  owner  conveys 
mortgaged  lands  in  different  tracts  and  at  dif- 
ferent times,  the  lien  attaches  in  inverse  order 
of  alienation,  in  which  order  the  tract  so_  con- 
veyed must  be  sold  in  satisfaction  of  the  lien. — 
Fullerton  Savings  Bank  v.  Des  Granges,  186 
P.  1052. 

Where  an  owner  of  several  tracts  of  land, 
which  are  subject  to  mortgage,  sells  some  of 
them,  that  portion  which  he  retains,  as  be- 
tween himself  and  mortgagee,  is  chargeable 
with  payment  of  the  mortgage  debts  before  re- 
course can  be  had  to  a  sale  of  other  tracts  so 
granted. — Id. 

In  order  to  entitle  a  purchaser  of  part  of 
mortgaged  land  to  insist  that  some  other  por- 
tion shall  be  sold  to  satisfy  the  mortgage  be- 
fore recourse  is  had  to  his  portion  according 
to  the  rule  of  subjection  of  parcels  in  the  in- 
verse order  of  alienation,  it  is  necessary  that 
he  should  have  paid  value  for  his  purchase. 
—Id. 

<S=»292(1)  (Colo.)  A  grantee  of  land  who  as- 
sumes and  agrees  to  pay  a  note  secured  by 
mortgage  on  the  land  may  be  sued  directly  by 
the  holder  of  such  note.— Smith  v.  Davis,  186 
P.  519. 

<8=>295(1)  (Wash.)  The  obligation  to  a  bank 
of  its  cashier,  arising  from  his  having  used 
bank's  money  to  pay  mortgage  interest  coupons 
sent  to  the  bank  for  collection,  was  extinguish- 
ed by  bank's  accepting  from  the  owner  of  the 
mortgaged  premises  a  deed  to  such  premises 
by  the  terms  of  which  it  assumed  and  agreed 
to  pay  the  mortgages,  since  it  knew  at  the  time 
of  accepting  the  deed  that  the  coupons  were  as 
to  such  owner  still  unpaid  and  a  part  of  the 
mortgage  debt.— First  "State  Bank  of  Binford 
v.  Arneson,  186  P.  889. 
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©=296  (Wash.)  Mortgagee,  who  took  quitclaim 
deed  from  mortgagor  in  satisfaction  or  indebt- 
edness without  notice  of  unrecorded  mortgage 
against  land,  took  title  subject  to  the  right  of 
redemption  in  holder  of  unrecorded  mortgage, 
in  view  of  Rem.  Code,  {§  594,  595.— Malm  v. 
Griffith,  186  P.  647. 

IX.  FORECLOSURE  BY  EXERCISE  OF 
POWER  OF  SALE. 

€=a376  (Cal.App.)  Mortgagee  who  has  pur- 
chased the  mortgaged  property  under  the  de- 
cree of  foreclosure  is  not  liable  for  the  surplus 
unless  such  surplus  remained  in  his  hands  or 
possession.— Atkinson  v.  Foote,  186  P.  831. 

Even  though  a  trust  deed  does  not  expressly 
impose  upon  trustees  the  duty  of  obtaining  and 
turning  over  to  the  trustor  any  surplus  re- 
maining after  payment  of  the  debt,  and  the 
costs  and  expenses  of  sale  have  been  satisfied, 
it  would  nevertheless  be  their  duty  to  do  so; 
the  trustee  being  trustee  for  trustor  as  well  as 
for  lender  of  money. — Id. 

In-  action  by  owner  of  the  equity  against 
trustees  who  sold  property  under  deed  of  trust 
for  an  amount  in  excess  of  the  debt  to  recover 
excess,  trustees,  defending  on  ground  that  they 
had  received  no  actual  cash,  have  burden  of 
proving  such  fact. — Id. 

In  action  by  purchaser  under  a  junior  deed 
of  trust  to  recover  surplus  upon  sale  under 
senior  deed  of  trust,  involving  issue  of  whether 
purchaser  of  latter  deed  had  notice  of  sale  un- 
der junior  deed  at  time  of  making  advances, 
facts  held  to  show  that  attorney  for  purchaser 
of  senior  deed  of  trust  had  notice  that  prop- 
erty had  been  sold  under  the  junior  deed.— Id. 

X.  FORECLOSURE  BT  ACTION. 
(B)  Rlarht  to  Foreclose  and  Defenses. 

cS=4I5(1)  (Cal.App.)  Mortgagors  affected  by 
fraud  or  failure  of  consideration  were  not  re- 
quired to  rescind  the  transactions  out  of  which 
the  note  and  mortgage  arose,  but  had  an  elec- 
tion to  do  so,  or  to  defend  the  action  of  the 
corporate  mortgagee  or  its  assignee  to  enforce 
the  obligation  on  the  ground  of  fraud  or  the 
want  or  failure  of  consideration. — Stone  v.  Han- 
cock, 186  P.  604. 

(P)  Pleading;  and  Evidence. 

e=>448  (Cal.App.)  The  allegation  in  a  com- 
plaint for  mortgage  foreclosure  that  named  de- 
fendants, makers,  "have  defaulted  in  payment 
of  the  principal  sum  of  said  note,  together  with 
interest  thereon  from  the  18th  of  January, 

1915,  at  the  rate  of  6  per  cent,  per  annum,  no 
part  of  which  said  sum,  nor  interest  thereon, 
has  been  paid,"  is  a  sufficient  allegation  of  non- 
payment as  against  a  general  demurrer.— Pacif- 
ic Mut.  Life  Ins.  Co.  of  California  v.  Hansen, 
186  P.  616. 

^>448  (Cal.App.)  Allegation  in  a  complaint  to 
foreclose  a  mortgage,  '"and  the  principal  men- 
tioned in  said  mortgage  and  note  together  with 
interest  thereon  at  the  rate  of  7  per  cent  per 
annum  from  the  16th  day  of  February,  1916, 
still  remains  due  and  unpaid,"  was  a  direct  and 
sufficient  allegation  that  all  of  the  interest 
which  accrued  subsequent  to  February  16, 

1916,  remained  unpaid,  notwithstanding  the 
fact  that  according  to  the  complaint  the  quar- 
terly payment  of  interest  was  not  due  until 
February  18,  1916.— Quackenbush  v.  Darrough, 
186  P.  1044. 

An  allegation  in  a  complaint  to  foreclose  a 
mortgage  that  the  principal  and  interest  "still 
remains  due  and  unpaid  from  the  said  J.  and 
S.  (the  mortgagors)  to  the  plaintiff"  was  suf- 
ficient, although  it  did  not  negative  payment  by 
a  stranger  or  by  persons  who  had  purchased 
the  mortgaged  property,  or  to  some  person 
other  than  plaintiff.— Id. 

<S=>460  (Or.)  In  action  to  foreclose  purchase - 
money  mortgage,  in  which  defendants  counter- 
claimed  damages  for  false  representations,  the 


burden  of  proving  fraud  and  damages  was  up- 
on defendants.— Parks  v.  Smith,  186  P.  552. 

(K)  Pees  and  Coats. 

<8=>58l(2)  (Or.)  Oregon  court,  in  foreclosing 
mortgage  securing  note  providing  for  an  ad- 
ditional 10  per  cent,  as  attorney's  fees,  will  not 
allow  a  reasonable  amount  for  attorney's  fees 
pursuant  to  California  Law,  though  note  was 
executed  in  California,  notwithstanding  L.  O.  L. 
|  5835;  attorney's  fees  being  a  matter  of  pro-- 
cedu  re.— Parks  v.  Smith,  186  P.  552. 

Where  parties  stipulate  in  a  note  for  the 
fixed  amount  to  be  allowed  as  attorney's  fee 
in  case  of  suit,  whether  much  or  little,  is  done 
in  Buch  suit,  the  court  will  not  make  a  new 
contract  for  Buch  parties  and  adjudicate  a  rea- 
sonable amount  for  the  services  of  the  attor- 
ney nor  allow  any  attorney's  fee  except  the 
statutory  costs.— Id. 

XL  REDEMPTION. 

<S=»594(4)  (Kan.)  The  holder  of  a  sheriff's 
deed  based  on  the  foreclosure  of  a  second 
mortgage  is  entitled  to  redeem  from  a  subse- 
quent sale  under  a  decree  foreclosing  the  first 
mortgage.— Anderson  v.  Catlin,  186  P.  1027. 

MOTIONS. 

See  Appeal  and  Error,  <8=>839 ;  Costs,  <8=>264 ; 
Indictment  and  Information,  3=45;  Plead- 
ing, <8=>367 ;  Trial,  <8=>68,  163. 

MOTORCYCLES. 

See  Evidence,  <e=»506;  Highways,  <3=>197,  209, 
210,  211,  213. 

MULTIPLICITY  OF  SUITS. 

See  Principal  and  Surety,  <8=>172. 

MUNICIPAL  CORPORATIONS. 

See  Appeal  and  Error,  <8=193,  781,  1051 ;  Ar- 
rest, €=>63;  Certiorari,  <8=>5:  Charities,  <8=> 
85 ;  Constitutional  Law,  «=>48,  70,  289,  290 ; 
Counties;  Criminal  Law,  <8=>304 ;  Eminent 
Domain,  <8=>66,  76,  100,  101,  106,  198,  220; 
Evidence,  *=»10,  25,  364;  Fences,  «=>24; 
Mandamus,  ®=>10,  19 :  Principal  and  Agent, 
«=>172 ;  Schools  and  School  Districts ;  Stat- 
utes, <©=>22,  120,  123 ;  Street  RailroadB ;  Sub- 
rogation, <8=41 ;  Trial,  <8=>260 ;  Waters  and 
Water  Courses,  ®=»226 ;  Wills,  <8=>740;  Wit- 
nesses, <8=37. 

IIL  LEGISLATIVE  CONTROL  OF  MU- 
NICIPAL ACTS,  RIGHTS,  AND 
LIABILITIES. 

<S=>72  (Wash.)  A  port  district  created  under 
Laws  1917,  p.  503,  §  2,  was  a  public  corporation, 
and  the  Legislature  had  a  right  to  require  its 
funds  to  be  deposited  with  and  kept  by  the  coun- 
ty treasurer,  and  that  the  county  be  compensated 
by  having  the  benefit  of  any  interest  it  might 
collect  on  such  funds.— State  v.  Gaines,  186  P. 
257. 

V.  OFFICERS,  AGENTS.  AND  EM- 
PLOYES. 

(B)   Municipal  Departments  and  Officers 

Thereof. 

<g=>200  (Cal.App.)  By  the  charter  of  the  city 
and  county  of  San  Francisco  (article  9,  c.  1,  i  6, 
and  chapter  7,  §  5),  relative  to  the  relief  fund 
of  the  fire  department,  as  amended  November 
15,  1910,  an  amendment  approved  by  the  Leg- 
islature February  17,  1911,  the  provision  that 
all  employes  and  appointees  in  the  auxiliary 
fire  system  are  denied  the  benefits  of  the  pen- 
sion provisions  of  the  charter  is  applicable  to 
their  families  as  well  as  themselves.— Comstock 
v.  Davis,  186  P.  380. 
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IX.  PUBLIC  IMPROVEMENTS. 

(A)  Power    to     Make    Improvement*  or 

Grant  Aid  Therefor. 

<S=>272  (Utah)  Under  Comp.  Laws  1917,  | 
570x2,  a  city  has  the  power  to  establish  an 
electric  light  plant  and  transmission  lines  and 

Srovide  for  the  proper  necessities  of  a  rapidly 
icreasing  population,  and  where  it  has  a  large 
surplus  of  power,  it  may  legitimately  run  a 
transmission  line  beyond  its  Boundaries  to  a 
nearby  city  and  sell  such  surplus  power. — Muir 
v.  Murray  City,  186  P.  433. 
<8=>273  (Cal.)  Under  the  terms  of  San  Fran- 
cisco Charter,  art  6,  c.  8,  {  6,  and  chapter  2, 
the  city  and  county  has  and  can  have  no  ex- 
clusive right  to  the  use  of  the  Twin  Peaks  tun- 
nel constructed  by  the  city,  the  object  of  con- 
structing the  tunnel  being  to  provide  a  way 
for  rapid  transit  between  the  two  sections  of 
the  city  for  one  or  more  street  car  lines. — 
Lareen  v.  City  and  County  of  San  Francisco, 
188  P.  757. 

A  tunnel  between  two  parts  of  a  city  is  a 
public  improvement  for  the  public  benefit  and 
is  a  public  use,  although  not  open  to  all  modes 
of  travel;  it  being  open  to  the  general  public 
for  travel  over  one  or  more  street  car  lines 
operated  through  the  tunnel. — Id. 

San  Francisco  Charter,  art  6,  c.  8,  ftj  1,  2, 
3,  and  6,  authorize  the  construction  of  a  tun- 
nel if  the  city  does  not  already  have  the  prop- 
erty necessary  therefor,  so  that  the  city  can 
acquire  necessary  property  and  provide  for  car- 
rying on  the  construction  of  the  tunnel  in  a 
single  proceeding,  and  is  not  limited  to  con- 
struction through  land  in  which  it  previously 
had  an  easement — Id. 

<S=284(1)  (Colo.)  The  city  council's  authority 
to  grade  a  street  under  Bev.  St  1908,  §  6526, 
par.  7,  cannot  be  delegated,  and  though  coun- 
cil may  delegate  all  ministerial  power,  such  as 
surveying,  investigation,  and  computation,  and 
may  take  the  advice  of  attorneys,  engineers, 
and  others,  and  may  lay  out  a  general  plan,  or 
adopt  plan  made  by  agents,  and  delegate  to 
agents  the  power  to  carry  it  out,  the  final  de- 
termination must  be  by  the  council  itself.— City 
of  Leadville  v.  McDonald,  186  P.  715. 

(B)  Preliminary    Proceeding;*   and  Ordi- 

nance* or  Resolutions. 

€=3290  (Cal.)  Express  declaration  in  a  city 
council's  resolution  of  intention  to  improve 
streets  under  the  Improvement  Act  of  1911,  as 
required  by  section  4,  that  the  district  assessed 
was  the  district  to  be  benefited,  held  not  neces- 
sary in  order  that  there  might  be  due  process 
of  law,  not  being  necessary  for  compliance  with 
any  other  constitutional  requirement  or  provi- 
sion.—Watkinson  v.  Vaughn,  186  P.  753. 
«J=>292(2)  (Kan.)  Where  a  cityof  the  first  class 
with  a  population  of  over  25,000  undertakes  to 
pave  a  street  pursuant  to  petition  of  resident 
owners  of  abutting  property  under  Gen.  St 
1915,  g  1233,  the  provision  thereof  that  a  pe- 
tition shall  state  the  width  of  the  paving  pe- 
titioned for  is  mandatory  and  intended  to  pro- 
tect taxpayers  affected  by  the  intended  im- 
provement and  paving  improvements  in  disre- 
gard to  such  provision  may  be  enjoined  in  an 
action  by  the  taxpayers  affected  thereby. — 
Shaffer  v.  City  of  Hutchinson,  186  P.  750. 
«J=>293(1)  (Cal.)  The  resolution  of  intention 
required  in  street  improvement  proceedings  by 
the  Improvement  Act  of  1911  is  jurisdictional 
—Watkinson  v.  Vaughn,  186  P.  753. 
«»293(3)  (Cal.)  Where  the  resolution  of  in- 
tention for  constructing  a  tunnel  shows  that  a 
part  of  a  90-foot  strip  was  acquired  as  an  ad- 
dition to  the  width  of  a  street  a  part  of  which 
was  taken  for  the  tunnel  and  thereby  made  un- 
fit for  street  purposes,  such  strip  must  be 
deemed  necessary  and  convenient  for  the  tun- 
nel's construction,  in  view  of  San  Francisco 
Charter',  art.  6,  c.  8,  i  2.— Larsen  v.  City  and 
County  of  San  Francisco,  186  P.  757. 


<8=>294(5)  (Cal.)  San  Jose  City  Charter  art 
8,  c.  1,  |  2,  providing  that  when  the  estimated 
expense  of  any  improvement  under  the  Vroo- 
man  Act  adopted  as  part  of  the  charter  by 
section  1,  exceeds  $2  a  front  foot,  the  super- 
intendent of  streets,  on  posting  notices  of  pas- 
sage of  a  resolution  of  intention  to  improve, 
shall  cause  to  be  deposited  on  the  front  step 
of  each  dwelling  fronting  on  the  improvement 
a  copy  of  part  1  of  the  Vrooman  Act,  does  not 
apply  to  assessments  made  under  the  district 
plan.— Smith  v.  Lightston,  186  P.  769. 
<&=>294(7)  (Cal.)  Provision  of  Street  Improve- 
ment Act  of  1911,  |  6,  that  at  the  next  regular 
meeting  of  the  city  council,  after  the  expiration 
to  time  within  which  "protests  may  be  made,  the 
council  shall  proceed  to  hear  and  pass  upon  all 
protests,  held  to  have  given  property  owners 
notice  of  the  time  fixed  tor  hearing  protests  at 
the  regular  meeting  of  the  city  council  after 
time  for  filing  them  had  expired,  which  notice 
was  sufficient.— Watkinson  v.  Vaughn,  186  P. 
753. 

«=»303(1)  (Cal.)  Under  San  Francisco  Charter, 
art.  6,  c.  S,  empowering  the  board 'of  supervisors 
to  order  and  construct  a  tunnel  and  levy  the 
expenses  therefor  upon  private  property  "in  the 
manner  and  under  the  procedure"  of  chapter  2 
of  said  article,  but  further  providing  that  such 
shall  not  be  exclusive,  and  authorizing  ordinance 
providing  different  procedure,  the  board  M  su- 
pervisors may  by  ordinance  adopt  a  procedure 
wholly  different  from  that  provided  by  such 
chapter  2,  for  acquiring  right  of  way  and  ap- 
proaches to  such  tunnel  and  for  the  levy  of  as- 
sessments on  private  property  therefor.— Lar- 
sen v.  City  and  County  of  San  Francisco,  186 
P.  757. 

<£=>3l4m  (Kan.)  The  fact  that  a  city  employed 
nonresident  expert  engineers  to  make  estimates, 
plans,  and  specifications  for  the  work  instead 
of  having  them  made  by  the  city  engineer,  who 
performs  the  ordinary  duties  of  the  position, 
did  not  impair  the  validity  of  the  contract  for 
the  work  made  by  the  city.— Middleton  v.  Oity 
of  Emporia,  186  P.  981. 

(C)  Contracts. 

<S=»328  (Kan.)  In  the  absence  of  a  statutory 
provision  as  to  the  method  of  letting  contracts, 
a  city  of  the  second  class  may  contract  for  the 
work  through  a  public  letting  after  an  adver- 
tisement of  the  same,  and  the  authority  to  the 
city  to  have  the  work  done  carries  with  it  the 
discretion  to  contract  for  the  work  in  any  prac- 
ticable method  that  will  safeguard  the  public 
interests.— Middleton  v.  City  of  Emporia,  186 
P.  981. 

<8=>337  (Kan.)  A  deposit  which  accompanied 
the  bid  as  a  guaranty  of  the  good  faith  of  the 
bidder  and  that  he  would  enter  into  a  formal 
contract  and  give  a  specified  bond  for  the  faith- 
ful performance  of  the  work  contracted  for  can- 
not be  recovered  back  by  a  bidder  who  fails 
to  comply  with  the  requirements  of  the  agree- 
ment resulting  from  the  accepted  proposal.— 
Middleton  v.  City  of  Emporia,  186  P.  981. 

After  the  bidder  has  notified  the  city  that 
he  was  unable  to  give  the  bond  provided  for  and 
carry  out  the  contract,  it  was  competent  for  the 
city  authorities  to  declare  the  deposit  forfeited 
to  the  city  and  apply  the  same  to  the  actual 
damages  sustained  by  the  city  through  the  fail- 
ure of  the  bidder  to  perform  his  agreement— Id. 
3=>338  (Kan.)  Where  a  city  advertised  for  pro- 
posals from  bidders  for  work  according  to  full 
and  definite  plane  furnished  to  bidders,  and  ac- 
cepted a  proposal  formally  made  by  a  bidder 
through  its  mayor  and  commissioners,  such  ac- 
ceptance made  a  binding  contract,  though  it  was 
stipulated  that  the '  contract  to  be  thereafter 
made  should  be  reduced  to  writing.— Middleton 
v.  City  of  Emporia,  186  P.  981. 
<g=>339(4)  (Cal.App.)  A  municipality  may  im- 
prove several  streets  under  a  single  contract.— 
Blake  &  Bilger  Co.  v.  ChappeU,  186  P.  823. 
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S=>345  (Ariz.)  Statutes  requiring  the  execu- 
tion of  contractors'  bonds  are  to  be  more  liber- 
ally construed  than  mechanic's  lien  statutes.— 
U.  S.  Fidelity  &  Guaranty  Co.  v.  California- 
Arizona  Const.  Co.,  186  P.  502. 
<$=>347(1)  (Ariz.)  Contractor's  bond  condi- 
tioned upon  payment  for  all  "materials  •  •  * 
furnished  for  the  *  •  *  improvement"  un- 
der Civ.  Code  1013,  par.  1962,  does  not  cover 
all  materials  furnished,  but  only  such  as  ac- 
tually enters  into  the  work,  or  is  consumed  or 
substantially  consumed  in  doing  it,  as  distin- 
guished from  its  use  as  a  mere  appliance  in 
aid  of  performance,  and  where  so  consumed 
it  is  unnecessary  that  there  be  actual  physical 
incorporation  in  the  structure  or  improvement. 
— U.  S.  Fidelity  &  Guaranty  Co.  v.  California- 
Arizona  Const.  Co.,  186  P.  502. 

Lumber  used  by  street  contractor  to  cover 
the  dirt  after  it  was  rolled  and  ready  for  the 
pavement,  and  which  was  taken  up  and  again 
put  to  similar  use  in  similar  work  under  other 
contracts,  though  rendered  unsalable  as  new  or 
merchantable  lumber,  and  though  some  of  it 
may  have  been  broken  or  destroyed,  was  not 
covered  by  contractor's  bond  conditioned  on 
payment  for  "materials  •  *  •  furnished  for 
the  •  •  *  improvement"  under  Civ.  Code, 
1913,  par.  1962— Id. 

Royalties  due  from  contractor  for  privilege 
of  qftng  a  patented  process  for  combining  ma- 
terials used  in  bitulithic  paving,  and  machinery 
used  in  connection  with  laying  Buch  material 
authorized  by  Civ.  Code  1913,  par.  1974,  held 
covered  by  contractor's  bond  conditioned  on 
contractor's  payment  for  "materials  •  •  • 
furnished  for  the  *  *  *  improvement,"  un- 
der paragraph  1962.— Id. 

That  owner  of  patent  process  did  not  file 
agreement  to  furnish  all  the  material  and  give 
license  to  use  of  patents  at  definite  price  as  re- 
quired by  specifications  did  not  preclude  own- 
er from  recovering  from  contractor's  surety  for 
royalties  due  where  price  was  reasonable  and 
neither  city  nor  property  owners  objected. — Id. 

Stone  taken  from  stone  quarry  for  use  in 
pavement  under  contract  called  a  lease  requir- 
ing contractor  to  pay  specified  sum  per  ton  of 
stone  removed  held  covered  by  contractor's 
bond  conditioned  upon  payment  for  materials 
furnished  for  improvement;  the  contract  in 
reality  being  a  contract  of  sale,  and  not  a  lease. 
—Id. 

Materialman's  claim  against  paving  contrac- 
tor required  to  be  filed  "within  thirty  days  from 
the  time  said  improvement  is  completed"  un- 
der Civ.  Code  1913,  par.  1962,  to  entitle  claim- 
ant to  recover  on  contractor's  bond,  may  be 
filed  before  contract  is  completed. — Id. 
<8=>347(2)  (Ariz.)  Contractor's  surety  cannot 
avoid  liability  for  stone  used  in  pavement  upon 
ground  that  third  party,  and  not  claimant,  was 
owner  of  land  from  which  the  stone  was  quar- 
ried, where  thirj  party  was  not  a  party  to  the 
action  and  had  not  filed  claim  as  required  by 
Civ.  Code  1913,  par.  1962— U.  S.  Fidelity.  & 
Guaranty  Co.  v.  California-Arizona  Const.  Co., 
186  P.  502. 

Surety  of  contractor  doing  work  under  Im- 
provement Act  1912  (Civ.  Code  1913,  tit.  7, 
c.  13)  is  liable  to  only  those  creditors  whose 
claims  have  been  properly  filed  under  paragraph 
1962-Id. 

$=>365  (Ariz.)  A  written  instrument  filed  with 
city  clerk  by  owner  of  property  assessed  for  im- 
provement under  Improvement  Act  1912  (Civ. 
Code  1913,  tit.  7,  c.  13),  stating  that,  "according 
to  our  judgment  the  work  is  not  what  it  should 
be,  and  we  ask  that  you  give  the  above  protest 
consideration,"  even  though  confused  with  much 
irrelevant  and  improper  matter,  held  a  suffi- 
cient statement  of  grounds  of  objection  within 
statute  providing  that  parties  desiring  to  ap- 
peal from  acceptance  of  work  by  superintendent 
of  streets  should  file  notice  briefly  specifying 
grounds  of  objection.— U.  S.  Fidelity  &  Guar- 


anty Co.  v.  California-Arizona  Const  Co.,  186 
P.  502. 

Action  of  city  commission,  after  having  ac- 
quired jurisdiction,  in  finding  that  improvement 
had  not  been  fully  completed,  cannot  be  ques- 
tioned on  collateral  attack,  and  its  determina- 
tion is  not  open  to  review  by  the  courts. — Id. 

Under  Civ.  Code  1913,  par.  1965,  city  com- 
mission has  jurisdiction  to  pass  upon  question 
of  whether  an  improvement,  under  Improvement 
Act  1912,  has  been  completed,  even  though  no 
appeal  from  acceptance  of  work  by  superintend- 
ent of  streets  has  been  taken. — Id. 
®=>365  (Cal.)  Where  owner,  during  progress 
of  street  improvement  work  under  Vrooman 
Act,  wrote  letter  to  city  trustees  asking  per- 
mission to  take  samples,  stating  that  he  bad 
been  informed  that  the  work  was  not  being 
done  according  to  specifications,  the  letter  was 
not  a  "remonstrance"  within  section  3,  en- 
titling the  owner  who  may  feel  aggrieved  or 
who  may  have  objections  to  the  performance 
of  the  work  to  file  a  letter  of  "remonstrance" 
with  the  clerk.— L.  A.  Paving  Co.  v.  Los  An- 
geles Foundry  Co.,  186  P.  593. 
®=»373(3)  (Ariz.)  The  term  of  the  completion 
of  an  improvement  under  Improvement  Act  of 
1912  (Civ.  Code  1913,  tit.  7,  c.  13),  within  par- 
agraph 1962,  requiring  claim  against  contract- 
or to  be  filed  within  30  days  from  time  improve- 
ment is  completed,  is  not  the  time  of  the  actual 
cessation  of  work,  but  the  time  when  the  mu- 
nicipal authority  having  jurisdiction  to  finally 
pass  upon  the  question  declares  it  to  have  been 
completed  and  accepts  the  work.— U.  S.  Fidel- 
ity &  Guaranty  Co.  v.  California-Arizona  Const. 
Co.,  186  P.  502. 

<^=>375  (Kan.)  A  city's  forfeiture  of  a  contract 
and  guaranty  deposit  and  application  of  deposit 
to  actual  damages  suffered  by  bidder's  failure 
to  perform  did  not  relieve  him  from  liability 
for  actual  damages  from  breach  of  his  agree- 
ment to  give  bond  and  complete  the  work. — Mid- 
dlcton  v.  City  of  Emporia,  186  P.  981. 

Where  a  bidder  for  public  work  defaulted,  and 
the  city  accepted  the  next  lowest  bid  without 
readvertising  or  reletting  the  contract,  which 
bid  appeared  to  be  the  lowest  the  city  could 
hope  to  obtain,  the  difference  between  it  and 
the  first  accepted  bid  is  a  proper  measure  of 
damages  for  the  default.— Id. 

(D)  Damages. 

<8=>385(4)  (Colo.)  Abutting  lot  owner  cannot 
recover  from  the  city  for  damage  caused  by  the 
reduction  of  the  street  to  the  grade  first  es- 
tablished by  the  city.— City  of  Leadville  v.  Mc- 
Donald, 186  P.  715. 

(E)  Aunneati  for  Benefits,  and  Special 
Taxes. 

«=»407(1)  (Okl.)  Section  728,  Comp.  Laws  1909 
(Rev.  Laws  1910,  f  644),  fixing  a  limitation  of 
60  days  after  the  passage  of  the  ordinance  mak- 
ing a  finul  assessment  for  street  improvement, 
etc.,  within  which  to  sue  to  set  aside  the  assess- 
ment, or  to  enjoin  the  improvement,  etc.,  is  con- 
stitutional.—City  of  Muskogee  v.  Burford,  186 
P.  949. 

<g=4l2  (Cal.)  The  contention  that  the  assess- 
ment proceeding  for  construction  of  a  tunnel 
is  invalid  because  the  tunnel  constitutes  a  single 
public  use,  whereas  the  tunnel  procedure  ordi- 
nance authorizes  the  construction  of  a  tunnel 
"for  public  uses,"  is  without  merit,  since  "the 
singular  number  includes  the  plural  and  the 
plural  the  singular."  Civ.  Code,  §  14.— Larsen 
v.  City  and  County  'of  San  Francisco,  186  P. 
757. 

<g=3439  (Cal.)  Where  the  construction  of  a  tun- 
nel appears  especially  beneficial  to  some  of  the 
property  assessed  therefor,  and  the  special  bene- 
fit to  property  about  one  entrance  of  the  tunnel 
is  not  so  easily  demonstrated,  but  conditions  are 
such  that  city  authorities  might  reasonably  con- 
clude that  there  was  special  benefit,  the  court 
cannot  set  aside  the  assessment  on  the  ground 
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that  it  exceeds  the  benefits  received  from  the  im- 
provement.— Larsen  v.  City  and  County  of  San 
Francisco,  186  P.  757. 

<g=»444  (Cal.)  That  specifications  for  street  im- 
provement work  under  Vrooman  Act  provided 
that  the  work  was  to  be  done  to  the  satisfac- 
tion of  the  city  trustees,  while  the  statute  re- 
quired it  to  be  done  to  the  satisfaction  of  the 
superintendent  of  streets,  did  not  affect  the 
validity  of  assessment  for  the  work  done,  where 
the  contract  itself  reqeired  the  work  to  be 
done  to  the  satisfaction  of  the  superintendent, 
and  where  the  superintendent  alone  exercised 
control  over  such  work  and  presumed  to  pass 
upon  it. — L.  A.  Paving  Co.  v.  Los  Angeles 
Foundry  Co.,  186  P.  593. 

Failure  of  street  superintendent  to  insist 
upon  verified  demands  against  city  for  inci- 
dental expenses  incurred  by  city  and  not  the 
contractor  incidental  to  street  improvement 
work  under  Vrooman  Act  did  not  affect  the 
validity  of  the  assessment  lien.— Id. 
<S=455  (Cal.)  An  assessment  ordinance  for  tun- 
nel construction  is  not  invalid  because  allow- 
ing interested  persons  only  20  days  for  filing 
protest  after  publication  of  notice  of  filing  of 
report  of  public  works;  for  although  to  consti- 
tute due  process  necessary  to  jurisdiction  such 
persons  must  have  notice  of  the  time  and  place 
of  the  hearing  for  a  reasonable  period  prior 
thereto,  it  cannot  be  said  that  20  days  is  un- 
reasonable.—Larsen  v.  City  and  County  of  San 
Francisco,  18b  P.  757. 

«=488,  489(5)  (Cal.)  Where  property  owner 
assessed  for  a  street  improvement  under  the 
Improvement  Act  of  1911  did  not  object  to  the 
city  council  on  the  ground  of  delay  in  posting 
notices  of  improvement  immediately  after  pub- 
lication of  the  resolution  of  intention,  as  requir- 
ed by  section  5  of  the  act,  she  waived  the  detect. 
— Watkinson  v.  Vaughn,  186  P.  753. 
<3=488,  489(5)  (Cal.)  Omission  of  contractor 
for  street  work  in  city  of  San  Jose  to  file  with 
street  superintendent  an  affidavit  that  he  had 
not  agreed  with  any  person  liable  on  assess- 
ment to  make  any  rebate  to  him,  as  required 
by  charter  of  the  city,  art.  8,  c.  1,  {  8,  held  not 
to  invalidate  the  assessment,  in  view  of  the  Vroo- 
man Act,  f  11,  adopted  as  part  of  the  charter; 
failure  to  appeal  from  the  assessment  by  the 
street  superintendent  to  the  council,  being  a 
waiver  of  such  defect.— Smith  v.  Lightston,  186 
P.  769. 

<S=>488,  489(5)  (Okl.)  Where  a  municipality  has 
jurisdiction  under  Comp.  Laws  1909,  §  723  et 
seq.,  to  pave  its  streets  and  charge  costs  against 
property  benefited,  an  owner  who  stands  by 
while  work  is  being  done,  with  full  knowledge 
of  large  expenditures  benefiting  his  property, 
or  who  on  due  notice  fails  to  appear  before  the 
tribunal  prescribed  by  law  and  present  his  ob- 
jections, after  the  work  is  completed  and  after 
60  days,  under  section  728,  Rev.  Laws  1910, 
S  644,  will  be  denied  relief  by  injunction  against 
assessments  levied  against  his  property.— City  of 
Muskogee  v.  Burford,  186  P.  949. 
«=488,  489(6)  (Cal.)  A  property  owner,  after 
proceedings  under  the  Street  Improvement  Act 
of  1911  were  completed,  the  work  was  done, 
and  bonds  issued  in  payment,  under  section  16, 
could  not  object  for  the  first  time  that  the  reso- 
lution of  intention  passed  by  the  city  council 
failed,  as  required  by  section  4,  to  declare  ex- 
pressly that  the  district  described  and  to  be  as- 
sessed was  the  district  benefited— Watkinson 
v.  Vaughn,  186  P.  753. 

«3=490  (Cal.)  If  claims  for  incidental  expenses 
incurred  by  city  and  not  contractor  incidental  to 
street  improvement  work  under  Vrooman  Act 
are  improperly  paid  and  included  in  the  assess- 
ment, the  remedy  of  the  property  owner  is  by 
appeal  to  the  city  trustees. — Ii  A.  Paving  Co.  v. 
Los  Angeles  Foundry  Co.,  186  P.  593. 
03=512(3)  (Or.)  In  an  action  to  recover  as- 
sessments for  a  street  improvement,  whether 
the  work  was  completed  according  to  the  ad- 
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vertised  plan  is  a  question  of  fact,  into  which 
the  Supreme  Court  cannot  inquire  on  a  writ 
of  review;  the  official  city  declaration  being  con- 
clusive.—Ukase  Inv.  Co.  v.  City  of  Portland, 
186  P.  558. 

<8=5 1 3(1)  (Cal.)  Where  owners  of  property  as- 
sessed were  given,  by  the  ordinance  for  con- 
structing a  tunnel,  the  right  to  object,  and  the 
assessments  were  reviewed  upon  final  hearing  of 
the  board  of  supervisors  after  required  notice, 
and  the  boundaries  of  the  assessment  district 
were  subject  to  change  upon  such  hearing,  the 
decision  of  the  supervisors  as  to  the  property 
benefited  and  the  amount  to  be  assessed  is  con- 
clusive, unless  attacked  for  fraud  or  mistake. — 
Larsen  v.  City  and  County  of  San  Francisco, 
186  P.  757. 

Procedure  ordinance  for  construction  of  a 
tunnel  construed  not  to  provide  that  plaintiff, 
seeking  to  set  aside  the  assessment  therefor, 
could  inquire  into  all  the  particulars  of  each 
lot's  assessment,  and  have  the  same  set  aside 
if  a  different  apportionment  would  be  more  just 
and  equitable,  or  that  some  not  assessed  were 
benefited,  since  if  owners  of  each  of  the  16,000 
parcels  assessed  brought  such  suits  the  litiga- 
tion would  be  unending. — Id. 
<8=»5I3(4)  (Okl.)  Unless  the  whole  assessment 
for  grading  and  paving  a  street  is  void,  an  ac- 
tion for  injunction  cannot  be  maintained,  and, 
if  any  part  of  assessment  against  plaintiff's  land 
is  valid,  he  cannot  have  an  injunction  unless 
he  hag  paid  or  offered  to  pay  that  part. — City  of 
Muskogee  v.  Burford,  186  P.  949. 
<&=»5I3(6)  (Cal.)  The  mayor  of  the  city  and 
county  and  the  clerk  of  the  board  of  supervisors 
will  be  officially  bound  by  any  judgment  against 
the  municipal  corporation,  even  if  not  parties 
to  the  action,  and,  it  not  being  claimed  that  ei- 
ther of  them  has  done  or  threatens  any  unofficial 
act  to  plaintiff's  prejudice,  they  are  not  neces- 
sary parties  in  an  action  to  contest  an  assess- 
ment for  public  improvement — Larsen  v.  City 
and  County  of  San  Francisco,  186  P.  757. 
«e»5l3(7)  (Cal.)  The  board  of  supervisors  is 
the  ultimate  authority  in  finally  determining 
what  lands  are  benefited  and  what  amount  of 
benefits  shall  be  assessed  against  the  several 
parcels  benefited  by  the  construction  of  a  mu- 
nicipal tunnel,  and  the  court  will  not  declare 
an  assessment  void  unless  it  can  plainly  see 
from  the  face  of  the  record  or  from  facts  ju- 
dicially known  that  the  assessment  so  finally 
confirmed  is  not  proportional  to  benefits,  or  that 
no  benefits  could  accrue  to  property  assessed, 
where  no  evidence  was  offered  to  show  that  lot* 
within  the  district  not  assessed  for  improvement 
were  benefited  •  thereby.— Larsen  v.  City  and 
County  of  San  Francisco,  186  P.  757. 

It  was  not  error  upon  trial  of  a  proceeding  to 
contest  ordinance  assessing  benefits  upon  lots 
for  tunnel  construction  to  exclude  evidence  as  to 
bow  the  board  of  supervisors  proceeded  in  es- 
timating what  the  benefit  assessment  should 
be  upon  the  different  blocks  within  the  assessed 
district,  since  such  evidence  was  incompetent 
to  impeach  the  assessment  finally  made  by  the 
supervisors  upon  the  hearing. — Id. 
4=>5I3(J)  (Okl.)  On  evidence  in  owners'  action 
to  enjoin  the  collection  of  assessments  made 
against  property  located  in  a  municipal  im- 
provement district  under  Comp.  Laws  1900,  § 
723  ct  scq.,  a  judgment  for  plaintiffs  held  clear- 
ly against  the  weight  of  the  evidence. — City  of 
Muskogee  v.  Burford,  186  P.  949. 
®=»5I3(9)  (Cal.)  In  a  proceeding  to  set  aside 
an  assessment  for  construction  of  a  municipal 
tunnel,  the  burden  rested  upon  plaintiff  to  show 
errors  in  the  decision  except  as  shown  on  the 
face  of  the  record ;  and,  in  the  absence  of  con- 
trary evidence,  the  plans  and  maps  not  being 
Included  in  the  record,  where  the  original  reso- 
lution stated  that  the  main  bore  of  the  tunnel 
should  be  24  feet,  without  stating  that  no.  part 
should  be  wider,  it  must  be  presumed  that  the 
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plans  adopted  called  for  the*  acquisition  and  use 
of  the  entire  90-foot  strip  secured  for  tunnel 
construction. — Larsen  v.  City  and  County  of 
Ban  Francisco,  186  P.  757. 
4=»5I4(7)  (Or.)  If  a  city  has  undertaken  an 
improvement  within  the  scope  of  its  powers, 
and  has  actually  accomplished  it  before  an 
assessment  therefore  has  been  found  to  be  ir- 
regular, the  municipality  may  return  again  and 
again  to  the  assessment  until  the  property 
benefited  is  finally  required  to  pay  its  just  pro- 
portion of  the  expense.— Ukase  Inv.  Co.  v.  City 
of  Portland,  186  P.  558. 

4=519(2)  (Cal.)  That  a  contract  for  street  im- 
provement work  to  be  done  under  the  Vroo- 
man Act  was  not  recorded  as  required  by  sec- 
tion 10  did  not  invalidate  the  assessment  lien, 
recordation  of  the  contract  not  being  required 
until  after  lien  has  attached.— L.  A.  Paving  Co. 
v.  Los  Angeles  Foundry  Co.,  186  P.  593. 
4=519(5)  (Cal.)  Completion  of  street  improve- 
ment work  imposed  a  lien  on  property  benefit- 
ed, notwithstanding  failure  of  town  trustees 
to  dispose  of  owner's  appeal  taken  after  work 
had  been  completed. — L.  A.  Paving  Co.  v.  Los 
Angeles  Foundry  Co.,  186  P.  593. 

Where  street  improvement  work  done  under 
Vrooman  Act  has  been  completed  and  the  war- 
rant for  assessment  has  been  issued  and  re- 
corded, together  with  other  requisite  papers, 
in  the  office  of  the  superintendent  of  streets 
under  section  9,  the  assessment  became  a  lien 
subject  to  appeal  by  owner  to  town  trustees 
within  30  days  and  disposition  of  such  appeal. 
—Id. 

(F)  Enforcement  of  Assessments  and  Spe- 
cial Taxes. 

4=3567(1)  (Cal.)  In  street  assessment  lien  fore- 
closure action,  complaint  was  not  subject  to 
general  demurrer  for  failure  to  state  that  the 
street  improved  was  a  pnblic  street.— L.  A. 
Paving  Co.  v.  Los  Angeles  Foundry  Co.,  186  P. 
593. 

4=567(2)  (Cal.)  In  action  to  foreclose  street 
assessment  lien,  allegation  that  the  resolution 
of  the  trustees  ordering  the  work  was  "duly 
made,  passed  and  adopted"  held  a  sufficient  al- 
legation of  all  jurisdictional  requirements  as 
to  the  steps  required  to  be  taken  preliminary  to 
such  resolution. — L.  A.  Paving  Co.  v.  Los  An- 
geles Foundry  Co.,  186  P.  593. 
4=570(1)  (Cal.)  In  action  to  foreclose  street 
assessment  lien  for  work  done  under  the  Vroo- 
man Act,  judgment  denying  foreclosure,  and 
specifying  as  reason  therefor  the  failure  to  dis- 
pose of  defendant's  appeal  to  town  trustees, 
and  imposing  a  lien  upon  defendant's  property 
subject  to  disposal  of  such  appeal,  held  suffi- 
cient under  St.  1913,  p.  409,  f  12$,  requiring 
the  court  holding  assessment  invalid  to  specify 
irregularity.— L.  A.  Paving  Co.  v.  Los  Angeles 
Foundry  Co.,  186  P.  593. 

In  action  to  foreclose  assessment  lien  for 
work  done  under  Vrooman  Act,  judgment  deny- 
ing foreclosure  properly  specified  reason  there- 
for, and  determined  that  plaintiff  had  a  lien  on 
the  land  under  section  12^4  ;  the  matter  of  the 
lien  not  being  rendered  moot  by  adjudication 
denying  foreclosure. — Id. 

X.  POLICE  POWER  AND  REGULA- 
TIONS. 

(A)  Delegation,  Extent,  and  Exercise  of 
Power. 

4=592(1)  (Wash.)  A  city  ordinance  regulating 
jitney  busses  held  not  in  conflict  with  the  stat- 
utory law  on  the  subject  as  amended  by  Laws 
1919,  c.  59,  i  13.— State  v.  City  of  Spokane,  186 
P.  864. 

4=620  (Wash.)  Where  there  was  abundant 
evidence  to  support  the  determination  of  Board 
of  Appeals  sustaining  action  of  superintendent 
of  buildings  in  ordering  certain  buildings  va- 
cated as  unsafe  because  cost  of  repairs  would 
exceed  more  than  20  per  cent,  of  the  value  of 
the  building  under  City  of  Seattle  Building 


Code,  §  1033,  p.  174,  and  where  there  was  not 
a  preponderance  against  the  existence  of  the 
facts  found  by  Board  of  Appeals,  court  on  writ 
of  review  had  no  right,  under  Rem.  Code,  { 
1010,  eubds:  4,  5,  to  split  the  difference  between 
the  values  and  estimates  of  costs  made  by  wit- 
nesses, conclude  that  necessary  alterations 
would  not  equal  or  exceed  20  per  cent,  of  value 
of  buildings,  and  reverse  the  determination. — 
State  v.  Johnson,  186  P.  671. 

(B)  Violations  and  Enforcement  of  Resa- 
.  latloaa. 

4=>644  (Or.)  Under  City  of  Portland  Charter 
1903,  §§  332,  333,  336,  retained  in  charter  of 
1913  as  ordinances,  and  under  L.  O.  L.  H  2494. 
2498,  city  prosecuting  defendants  in  municipal 
court  for  violation  of  ordinance  held  entitled, 
upon  judgment  of  conviction  being  affirmed  by 
circuit  and  Supreme  courts,  to  recover  from 
defendants,  as  costs  and  expenses,  attorney's 
fees  and  expenses  of  brief.— City  of  Portland  v. 
Kitchen,  186  P.  54. 

XI.  USE  AND  REGULATION  OF  PUB- 
LIC PLACES,  PROPERTY, 
AND  WORKS. 
(A)  Streets  and  Other  Public  Ways. 

4=661(1)  (Wash.)  A  municipality  may  regulate 
or  even  prohibit  the  operation  of  jitney  busses 
on  its  streets,  since  such  a  use  is  not  an  ordi- 
nary and  customary  street  use,  but  a  special 
one.— State  v.  City  of  Spokane,  186  P.  864. 
4=>66l(2)  (Wash.)  A  city  ordinance  regulating 
jitney  bus  permits,  and  the  action  of  the  city 
council  in  refusing  relator  a  permit  upon  the 
ground  that  the  locality  in  question  was  ade- 
quately served  by  a  street  railway  system,  held 
not  unreasonable  or  arbitrary.— State  v.  City  of 
Spokane,  186  P.  864. 

(§==669  (Colo.)  An  abutting  owner  has  an  in- 
defeasible right  of  access  to  and  from  hie  prop- 
erty to  the  street,  a  right  which  is  appurtenant 
to  his  lot  and  is  private  property,  and  therefore 
cannot  be  taken  away  or  materially  impaired 
or  interfered  with  even  under  legislative  au- 
thority without  compensation.— Minnequa  Lum- 
ber Co.  v.  City  and  County  of  Denver,  186  P. 
539. 

4=705(1)  (Utah)  A  greater  degree  of  care  is 
required  of  driver  of  automobile  in  approach- 
ing intersections  than  between  street  crossings. 
—Richards  v.  Palace  Laundry  Co.,  186  P.  439. 

The  care  and  vigilance  required  of  one  operat- 
ing an  automobile  on  city  streets  must  always 
measure  up  to  the  standard  required  by  law, 
which  is  to  exercise  "ordinary  and  reasonable 
care,"  which  is  that  degree  of  care  which  the 
circumstances  and  surroundings  require,  and 
which  is  commensurate  with  the  danger  that 
may  be  encountered. — Id. 

4=705(2)  (Cal.App.)  Automobile  driver,  reach- 
ing street  intersection  at  a  time  when  motors 
cycle  driver  approaching  on  intersecting  street 
to  his  right  was  at  a  distance  of  145  feet  from 
the  intersection,  had  the  right  to  cross  the  street, 
notwithstanding  Motor  Vehicle  Act,  $  20,  subd. 
(e),  requiring  driver  of  vehicle  to  yield  right  of 
way  to  vehicle  approaching  intersection  from 
the  right;  such  statute  not  being  applicable  un- 
der the  circumstances. — Ward  v.  Uildea,  186 
P.  612. 

4=705(2)  (Cal.App.)  Under  the  Motor  Vehicle 
Act,  a  truck  overtaking  and  passing  a  steam 
roller  must  keep  to  its  left,  and  not  turn  to  the 
right  again  until  entirely  clear  of  the  steam 
roller.— Moreno  v.  Los  Angeles  Transfer  Co., 
186  P.  800. 

4=705(2)  (Utah)  Comp.  Laws  1917,  ig  3978, 
3985,  are  merely  declaratory  of  the  law  of  the 
road ;  and,  in  the  absence  of  a  regulating  ordi- 
nance, all  vehicles,  including  automobiles  and 
bicycles,  have  equal  rights  on  the  streets.— Rich- 
ards v.  Palace  Laundry  Co.,  186  P.  439. 

Though  when  street  or  highway  is  not  used 
by  others  one  may  drive  on  any  part  thereof, 
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yet,  when  a  traveler- on  bicycle  panes  from  the 
right  to  the  left  of  the  center  of  the  street  he 
loses  some  of  his  rights,  and  may  not  be  heard 
to  complain  of  the  conduct  of  those  who  are 
on  the  proper  side  of  the  street  to  the  same 
extent  as  though  he  also  were  on  the  proper 
side.— Id. 

.Where  one  operating  his  vehicle  on  proper 
side  of  the  street  makes  a  survey  of  condition 
of  the  street  ahead  and  observes  no  one  coming 
on  his  side  of  the  street,  but  sees  one  coming  to- 
ward him  on  the  opposite  side  of  the  street,  he 
may  assume  that  such  person  will  continue  on 
the  opposite  side. — Id. 

Driver  of  defendant's  autotruck  on  proper 
side  of  street  (Comp.  Laws  1917,  g  3978),  and 
not  on  or  near  a  crossing,  could  relax  his  vigi- 
lance, and  was  not  bound  to  maintain  a  con- 
stant lookout  for  any  one  approaching  on  the 
opposite  side  of  the  street.— Id. 
<e=>705(2)  (Wash.)  Where  an  automobile  and 
motortruck  were  approaching  a  street  intersec- 
tion at  right  angles,  the  one  first  upon  the  in- 
tersection had  the  right  of  way,  and  it  was  the 
duty  of  the  other  to  stop  or  slacken  its  speed 
to  avoid  a  collision. — Hull  v.  Crescent  Mfg.  Co., 
186  P.  822. 

4=>705(4)  (Wash.)  Automobile  driver,  who 
drove  automobile  faster  than  12  miles  an  hour 
in  thickly  settled  business  _portion  of  city,  in 
violation  of  Sess.  Laws  1917,  p.  638,  f  16,  and 
who,  in  approaching  street  intersection,  failed 
to  give  truck  driver,  approaching  on  his  right, 
the  right  of  way,  as  required  by  Traffic  Ordi- 
nance of  City  of  Seattle,  §  49,  could  not  recover 
for  damages  to  automobile  in  collision  with 
truck,  being  'contribntorily  negligent. — Noot  v. 
Hunter,  186  P.  851. 

<S=>705(10)  (CaLApp.)  It  was  a  duty  devolving 
upon  a  pedestrian,  as  the  act  of  an  ordinarily 
prudent  man  immediately  before  placing  himself 
in  a  position  of  danger  in  crossing  a  street,  to 
look  in  the  direction  from  which  danger  was  to 
be  anticipated,  and  such  was  a  continuing  duty, 
and  was  not  met  by  looking  once  and  then  look- 
fag^  aw  ay  .—Moss  v.  H.  H.  Boy n ton  Co.,  186  P. 

In  attempting  to  cross  a  city  street  at  a  point 
between  intersections,  the  duty  rests  upon  a  pe- 
destrian to  exercise  a  greater  degree  of  care 
than  if  be  were  at  an  established  crossing,  es- 
pecially if  his  view  is  to  any  extent  obstructed 
by  standing  automobiles.— Id. 

A  pedestrian  who  looked  once  in  the  direction 
from  which  an  automobile  would  naturally  come 
and  then  looked  in  the  other  direction  and  step- 
ped into  the  street  without  again  looking  and 
was  struck  by  an  automobile  as  he  took  the 
first  step  held  guilty  of  contributory  negligence. 
— Id. 

«=>705(10)  (CaLApp.)  Plaintiff,  sitting  on  a 
steam  roller  with  his  feet  hanging  down  the 
side,  was  not  guilty  of  contributory  negligence 
in  failing  to  keep  a  lookout  to  the  rear,  since 
he  might  assume  that  a  truck  overtaking  and 
attempting  to  pass  the  steam  roller  would  keep 
sufficiently  to  the  left  to  clear  it  as  required 
by  the  Motor  Vehicle  Act— Moreno  v.  Los  An- 
geles Transfer  Co.,  186  P.  800. 
€=>705(10)  (CaLApp.)  A  pedestrian  crossing  a 
street  has  a  right  to  assume  until  the  contrary 
reasonably  appears  that  automobile  drivers  will 
keep  a  reasonable  lookout  ahead  and  exercise 
ordinary  care  to  avoid  injury  to  him,  and  is 
bound  generally  to  look  after  his  own  safety  and 
to  use  care  and  caution  to  see  that  he  is  not 
in  danger  from  vehicles. — Owens  v.  W.  J.  Burt 
Motor  Car  Co.,  186  P.  821. 
<J=>705(10)  (Utah)  Since  driver  of  autotruck  on 
proper  side  of  street  did  not  owe  plaintiff  ap- 
proaching on  a  bicycle  on  opposite  side  of  street 
the  duty  of  constant  lookout,  the  plaintiff  to 
make  out  a  case  under  the  last  clear  chance 
doctrine,  must  show  more  than  that  autotruck 
could  have  been  stopped  or  turned  aside  within 
a  distance  of  10  or  15  feet  after  plaintiff  was 


thrown  from  his  bicycle  in  front  of  the  truck. 
—Richards  v.  Palace  Laundry  Co.,  186  P.  439. 
«=>705(10)  (Wash.)  The  care  required  of  a  pe- 
destrian crossing  a  street  is  measured  by  the 
care  which  would  be  taken  under  like  circum- 
stances and  conditions  by  a  reasonably  prudent 
and  careful  man.— Crowl  v.  West  Coast  Steel 
Co.,  186  P.  866. 

A  pedestrian  who  crossed  a  street  between 
intersections  was  guilty  of  negligence  as  a  mat- 
ter of  law,  under  Tacoma  Ordinance  No.  6626, 
g  23,  giving  vehicles  the  right  of  way  between 
street  intersections. — Id. 

4£=>706(2)  (Utah)  In  action  for  injuries  due  to 
plaintiff  being  thrown  from  his  bicycle  in  front 
of  defendant's  approaching  autotruck,  no  act 
of  negligence  not  charged  could  be  legally  prov- 
en.—Richards  v.  Palace  Laundry  Co.,  186  P.  439. 
<8=»706(3)  (Utah)  While  plaintiff  thrown  from 
his  bicycle  to  wrong  side  of  street  In  front  of  ap- 
proaching autotruck  was  not  a  trespasser,  yet 
the  fact  that  he  was  on  the  wrong  side  of  the 
street  when  he  was'  injured  created  a  presump- 
tion against  him— Richards  v.  Palace  Laundry 
Co.,  186  P.  439. 

In  action  for  injuries  due  to  plaintiff  being, 
thrown  from  his  bicycle  in  front  of  defendant's 
approaching  autotruck,  there  being  a  presump- 
tion of  a  clear  roadway  in  favor  or  driver, 
plaintiff,  to 'recover  under  the  doctrine  of  dis- 
covered peril,  must  prove  some  positive  act  con- 
stituting negligence,  and  cannot  recover  on  proof 
alone  that,  if  driver  had  maintained  a  constant 
lookout,  he  could  have  discovered  plaintiff's 
peril  in  time  to  have  avoided  the  accident— Id. 

In  action  for  injuries  due  to  plaintiff  being 
thrown  from  his  bicycle  in  front  of  defendant's 
approaching  autotruck,  plaintiff  had  burden  of 
showing  negligence.— Id. 

®=>706(4)  (Wash.)  In  action  for  damages  to 
plaintiff's  automobile  due  to  collision  with. de- 
fendant's automobile  at  street  intersection,  tes- 
timony to  effect  that  son  driving  plaintiff's  au- 
tomobile when  it  collided  with  defendant's  was 
a  negligent  and  an  incompetent  driver  was  inad- 
missible.—Chilberg  v.  Parsons,  186  P.  272. 
<8=»706(5)  (CaLApp.)  In  an  action  for  inju- 
ries to  woman  by  defendant's  automobile  as  she 
was  crossing  a  street,  evidence  as  to  defendant's 
negligence  and  plaintiff's  due  care  held  suffi- 
cient to  sustain  verdict  for  her.— Owens  v.  W. 
J.  Burt  Motor  Car  Co.,  186  P.  S21. 
®»706(5)  (Cal.App.)  In  action  involving  mo- 
torcycle-automobile street  intersection  collision, 
where  it  was  claimed  that  plaintiff,  motorcycle 
driver  had  right  of  way  over  defendant,  ap- 
proaching intersection  to  his  left,  under  Motor 
Vehicle  Act,  {  20,  subd.  (e),  evidence  of  plain- 
tiff that  he  had  reached  point  of  intersection 
simultaneously  with  defendant,  held  not  unbe- 
lievable under  the  uncontradicted  facts.— Ward 
v.  Gildea.  186  P.  612. 

«=706(5)  (Cal.App.)  In  an  action  by  husband 
and  wife  for  injuries  to  the  wife  when  struck 
by  defendant's  automobile  near  a  street  inter- 
section, evidence  as  to  defendant's  negligence 
and  freedom  from  contributory  negligence  held 
sufficient  to  support  verdict  for  plaintiffs.— 
Kuhns  v.  Marshall,  186  P.  632. 
<S=»706(5)  (Cal.App.)  Evidence  regarding  the 
circumstances  under  which  a  truck  driver  over- 
took and  attempted  to  rapidly  pass  near  a 
steam  roller  injuring  an  employe1  who  bad  his 
legs  hanging  over  the  side  held  to  disclose  such 
willful  and  reckless  negligence  as  eliminated  the 
defense  of  contributory  negligence. — Moreno  v. 
Los  Angeles  Transfer  Co.,  186  'P.  800. 
<8=708(5)  (CaLApp.)  In  an  action  for  inju- 
ries to  a  woman  struck  by  defendant's  jitney 
bus  when  attempting  to  cross  a  street  through 
traffic  of  teams,  automobiles,  and  street  cars, 
evidence  held  to  sustain  finding  for  plaintiff  on 
the  issue  of  contributory  negligence.— Balda- 
rachi  v.  Leach,  186  P.  1060. 
<g=>706(5)  (Wash.)  In  an  action  for  personal 
injuries  resulting  from  plaintiff  being  run  over 
by  defendants'  automobile  at  a  city  street  cross- 
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ing,  evidence  held  sufficient  to  warrant  finding 
that  defendants'  automobile  was  being  driven 
at  too  high  a  rate  of  speed,  and  to  sustain  the 
verdict  for  plaintiff.— McClure  v.  Wilson,  186 
P.  302. 

<8=>706(fn  (Wash.)  Conflicting  evidence  regard- 
ing a  collision  at  a  street  intersection  between 
the  machines  of  plaintiff  motorcyclist  and  de- 
fendant automobile  driver  held  to  sustain  find- 
ings that  defendant  was  not  negligent.— Walms- 
ley  v.  Pickrell,  186  P.  847. 

In  a  collision  between  plaintiff  motorcyclist 
and  defendant  automobile  driver  at  a  street 
intersection,  evidence  held  to  sustain  findings 
that  plaintiff's  negligence  in  not  traveling  as 
near  the  right-hand  curb  as  a  city  ordinance  re- 
quired contributed  to  his  injury  so  as  to  bar 
recovery.— Id. 

<&=»706(5)  (Wash.)  In  an  action  for  personal 
injury  resulting  from  a  collision  between  an 
automobile  truck  and  a  motorcycle,  evidence,  in 
view  of  city  ordinances,  held  to  show  that  the 
defendant's  truck  had  the  right  of  way  at  the 
street  intersection,  and  was  being  driven  in  a 
careful  and  prudent  manner,  and  not  in  viola- 
tion of  the  speed  ordinances— Saari  v.  Wells 
Fargo  Express  Co.,  186  P.  898. 

In  an  action  for  personal  injuries  from  a  col- 
lision between  plaintiff's  motorcycle  and  de- 
fendant's automobile  truck  at  a  city  street  in- 
tersection, weight  of  the  evidence  held  to  pre- 
ponderate against  the  finding  of  the  trial  court 
that  the  accident  was  caused  by  defendant's  neg- 
ligence.—Id. 

4i=>706(6)  (Wash.)  In  action  for  personal  in- 

i'uries  resulting  from  plaintiff  being  run  over 
i'y  defendants'  automobile  at  a  city  street  cross- 
ing, held  that  neither  the  question  of  negli- 
gence nor  plaintiff's  contributory  negligence 
could  be  determined  as  a  matter  of  law. — Mc- 
Clure v.  Wilson,  186  P.  802. 
4J=>706(7)  (Cal.App.)  Evidence  regarding  the 
circumstances  under  which  a  pedestrian,  at- 
tempting to  cross  a  street,  was  hit  by  an  auto- 
mobile which  emerged  from  behind  a  street 
car  at  a  speed  of  some  20  miles  an  hour;  held 
to  make  the  pedestrian's  contributory  negligence 
a  jury  question— McMullen  v.  Davenport,  186 

«=»706(7)  (Wash.)  In  action  for  personal  in- 
juries resulting  from  plaintiff  being  run  over 
by  defendants'  automobile  at  a  city  street  cross- 
ing held  that  neither  the  question  of  negligence 
nor  plaintiff's  contributory  negligence  could  be 
determined  as  a  matter  of  law.— McClure  v. 
Wilson,  186  P.  302. 

<8=>706(7)  (Wash.)  Ordinarily  it  should  be  left 
to  the  jury  to  say  whether  or  not,  under  the 
particular  conditions  existing,  a  pedestrian 
crossing  a  street  would  be  guilty  of  negligence 
if  he  did  not  constantly  keep  on  the  lookout 
for  danger.— Growl  v.  West  Coast  Steel  Co., 
186  P.  866. 

A  pedestrian  negligent  as  a  matter  of  law  in 
crossing  a  street  between  intersections  should, 
not  necessarily  be  nonsuited  in  an  action  for 
damages  occasioned  by  being  run  down  by  an 
automobile,  as  it  would  still  be  for  the  jury  to 
determine  certain  other  features,  such  as  wheth- 
er his  negligence  contributed  to  his  injury,  or 
whether  the  defendant  saw  or  should  have  seen 
him  in  time  to  have  avoided  the  injury. — Id. 
<J=706(8)  (Wash.)  In  action  for  injuries  to  a 
pedestrian  who  in  crossing  a  street  between  in- 
tersections violated  a  city  ordinance,  an  instruc- 
tion "that  at  other  places  than  at  crossings  the 
law  places  upon  the  pudestrian  the  necessity 
of  continuous  observation  and  avoidance  of  in- 
jury" was  as  favorable  to  the  pedestrian  as  he 
was  entitled  to  have  it. — Crowl  v.  West  Coast 
Steel  Co.,  186  P.  866. 

XC.  TORTS. 

(A)   Exercise   of  Governmental  and  Cor- 
porate Powers  In  General. 

«=»723'/2  (Cal.)  San  Diego  City  Charter,  art. 
2,  c.  2,  f  10,  requiring  claims  against  city  for 


damages  to  be  presented  to  city  council  and 
filed  with  clerk  within  six  months  after  the 
accrual  of  damages,  held  valid  as  against  con- 
tention that  it  was  in  conflict  with  the  general 
law  at  time  of  amendment  to  Constitution  of 
1896,  and  was  therefore  not  revived  by  such 
amendment,  which  made  charter  supreme  in 
municipal  affairs;  such  statute  relating  to  the 
method  of  securing  payment  for  claims  against 
a  municipality  as  an  agency  of  the  state. — 
Western  Salt  Co.  v.  City  of  San  Diego,  186  P. 
345.  , 
«=733(1)  (Cal.App.)  For  injuries  to  plaintiff 
and  his  automobile,  due  to  failure  of  city  engi- 
neer to  properly  guard  trench  dug  in  construct- 
ing storm  drain  across  drive,  pursuant  to  order 
of  city  trustees,  the  city  was  not  liable. — Dob- 
bins v.  City  of  Arcadia,  186  P.  190. 
«=>74l(l)  (Cal.)  In  action  against  city  for 
damages  suffered  by  collapse  of  a  dam  con- 
structed as  part  of  city  waterworks  under  San 
Diego  City  Charter,  art.  2,  c.  2,  |  1,  par.  29, 
plaintiff's  failure  to  have  presented  claim  to 
city. council  within  six  months  after  occurrence 
from  which  the  damage  arose  held  to  bar  recov- 
ery under  article  2,  chapter  2,  {  10,  presentation 
of  such  claim  being  necessary  regardless  of 
whether  liability  of  city  was  incurred  in  the 
exercise  of  powers  not  governmental  in  char- 
acter.—Western  Salt  Co.  ▼.  City  of  San  Diego, 
186  P.  345. 

<&=»74l(2)  (Wash.)  Damages  to  lands  other 
than  those  described  in  claim  filed  against  the 
city  under  Seattle  City  Charter,  art.  4,  §  29, 
requiring  the  injury  to  be  accurately  described 
are  not  recoverable.— Neely  v.  City  of  Seattle, 
186  P.  880. 

Though  claim  against  the  city  under  Seattle 
City  Charter,  art.  4,  §  29,  requiring  it  to  ac- 
curately describe  the  injury,  states  injury  to 
all  the  tract,  and  only  part  is  injured  recovery 
may  be  had.— Id. 

(B)  Acta  or  Omissions  of  Officers  or 
Aarenta. 

«=>744  (Cal.App.)  Trustees,  who  directed  city 
engineer  to  construct  storm  drain,  necessitating 
digging  of  dangerous  trench  across  drive,  but 
who  had  no  knowledge  of  negligence  of  engineer 
in  failing  to  properly  guard  trench,  are  not  lia- 
ble for  resulting  injury,  in  view  of  St.  1911.  p. 
1115.— Dobbins  v.  City  of  Arcadia,  188  P.  190. 

(O)  Defects  or  Obstructions  In  Streets  and 
Other  Public  Ways. 

<8=>82l(15)  (Wash.)  In  action  for  injuries  due 
to  board  of  sidewalk  sinking  when  plaintiff  step- 
ped upon  it,  whether  defendant  city  had  actual 
knowledge  of  the  defect,  or  could  by  reasonable 
diligence  have  discovered  it,  prior  to  the  injury, 
held  for  the  jury.— Fisher  v.  City  of  Anacortes, 
186  P.  271. 

«=>82l(23)  (Wash.)  Where  plaintiff  testified 
that  she  had  traveled  over  the  sidewalk  many 
times  and  knew  that  it  was  not  in  the  best  of 
condition,  but  did  not  know  that  any  particular 
board  would  sink  below  surrounding  boards 
when  stepped  upon  (the  cause  of  the  injury), 
question  of  contributory  negligence  was  for  the 
jury.— Fisher  v.  City  of  Anacortes,  186  P. 
271. 

(D)  Defects   or    Obstructions   In  Sewers, 
Drains,  and  Water  Courses. 

€=>834  (Okl.)  A  municipal  corporation  which, 
in  the  exercise  of  its  power  to  construct  and 
maintain  public  works,  raises  a  dam  across  a 
nonnavigable  river  for  waterworks  purposes, 
and  thereby  increases  depth  of  water  on  prem- 
ises of  a  riparian  owner,  causing  a  permanent 
iniury,  is  liable  for  damages  proximately  re- 
sulting to  owner. — City  of  Kingfisher  v.  Zala- 
bak.  186  P.  936. 
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XIH.  FISCAL  MANAGEMENT,  PUBLIC 
DEBT,  SECURITIES,  AND 
TAXATION. 

(A)  Power  to  Incur  Indebtedness  and  ESx« 

penditures. 

<S=>863  (Utah)  Const  art  14,  {  3,  limiting  in- 
debtedness of  municipal  corporations,  inhibits 
only  the  creation  of  indebtedness  in  excess  of 
the  revenue  for  the  current  year,  and  does  not 
relate  to  the  time  of  payment,  and  if '  the 
amount  of  the  indebtedness  is  limited  to  the 
revenue  of  the  current  year,  there  is  no  objec- 
tion to  providing  for  payment  after  the  year 
expires.— Muir  v.  Murray  City,  186  P.  433. 

Although  Const,  art  14,  I  3,  provides  that  no 
debt  in  excess  of  "taxes"  for  the  current  year 
shall  be  created  by  any  county  or  subdivision 
'thereof,  the  word  "revenue"  conveys  the  mean- 
ing intended,  and  the  limit  of  indebtedness  of 
a  municipal  corporation  is  not  exceeded  unless 
in  excess  of  the  potential  revenues  for  the  cur- 
rent year,  from  whatever  source  obtainable. 
—Id. 

<5=>878  (Utah)  Where  a  municipal  corporation 
exceeds  its  powers  and  borrows  money,  the 
fact  that  the  illegal  exercise  of  the  power  re- 
sulted in  a  profitable  investment  would  be  no 
answer  to  the  defense  of  ultra  vires,  for  cities 
are  not  organized  primarily  for  the  purpose 
of  engaging  in  commercial  enterprises,  however 
profitable  they  may  appear,  or  even  prove  to  be. 
—Muir  v.  Murray  City,  186  P.  433. 

Where  money  was  borrowed  for  a  corporate 
purpose,  and  was  profitably  and  judiciously  ex- 
pended, and  the  city  and  its  inhabitants  derived 
substantial  benefits  therefrom,  and  continue  to 
derive  benefits,  the  city  will  not  be  permitted, 
under  the  plea  of  ultra  vires,  to  escape  liability, 
although  the  transaction  was  not  in  all  respects 
regular  and  in  strict  accordance  with  law.— Id. 

(B)  Administration    in    General,  Appro- 
priations, Warrants,  and  Payment. 

<8=»882  (Wash.)  Under  Laws  1917,  p.  603,  |  2, 
and  the  County  Depositary  Act  (Rem.  Code 
1915,  |  5072  et  seq.),  providing  that  the  county 
treasurer  shall  deposit  with  depositaries  any 
county  moneys  in  his  hands  or  under  his  official 
control,  it  was  not  only  the  duty  of  the  county 
treasurer  to  deposit  port  moneys  in  the  official 
depositary,  but  it.  was  also  his  duty  to  credit 
the  interest  derived  therefrom  to  the  county  ex- 
pense fund.— State  v.  Gaines,  186  P.  257. 

(O)  Bonds  and  Other  Securities,  and  Sink- 
ins;  .Funds. 

<8=»907  (CaL)  The  Street  Bond  Act,  with  sub- 
sequent amendments,  not  being  inconsistent 
with  anything  in  the  charter  of  the  city  of 
San  Jose  or  in  the  Vrooman  Street  Work  Act 
the  charter  containing  no  provisions  regarding 
such  bonds,  the  general  law  on  the  subject  as 
embodied  in  the  Bond  Act  applies  in  San  Jose. 
—Smith  v.  Lightson,  186  P.  769. 

The  Street  Bond  Art  held,  in  effect  and  by 
reason  of  its  language,  an  amendment  of  the 
Vrooman  Street  Work  Act  to  which  it  refers 
expressly  declaring  that  bonds  as  provided  may 
be  issued  in  proceedings  under  the  act,  and  ex- 
pressly repealing  St.  1891,  p.  116,  amending  the 
Vrooman  Act  by  adding  part  4,  consisting  of 
sections  38  to  44,  inclusive. — Id. 

(D)  Taxes   and   Otber  Revenue,  and  Ap- 
plication Thereof. 

41=3082  (Cal.)  In  action  to  determine  adverse 
claims  to  real  estate  under  Code  Civ.  Proc.  $ 
738,  plaintiff,  claiming  under  tax  deeds  issued 
under  Local  Improvement  Act  of  1901,  had 
burden  of  proving  compliance  with  statutory  re- 
quirements as  to  proceedings  leading  up  to 
tax  levy,  the  recitals  in  deeds,  in  absence  of  pro- 
vision in  such  statute  to  such  effect  not  being 
prima  facie  evidence  thereof,  notwithstanding 
Pol.  Code,  §  3786.  such  statute  applying  only 
to  state  taxes,  and  notwithstanding  Municipal 
Incorporation  Act,  g  871,  as  amended  in  1905 


(Stats.  1883,  p.  273;  Stats.  1905,  p.  89),  such 
statute  applying  only  to  proceedings  under  such 
statute.— ThiU  v.  Moulthorp,  186  P.  133. 
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NATIONAL  BANKS. 
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NATIONAL  CONSCRIPTION  ACT. 
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NEGLIGENCE. 

See  Appeal  and  Error,  <8=>907,  1064;  Death, 
€=323;  Electricity,  ®=»16;  Fences;  High- 
ways, <S=»184,-194.  196,  197,  209,  210,  211, 
213;  Master  and  Servant,  <B=>150-289;  Mu- 
nicipal Corporations,  <8=>705,  706,  723%,  821, 
834;  Pledges,  <6=>30;  Railroads,  «=>303- 
484;  Street  Railroads,  <S=»103-117;  Trial, 
<8=>253,  260;  Waters  and  Water  Courses,  «=» 
172. 

I.  ACTS  OR  OMISSIONS  CONSTITUT- 
ING NEGLIGENCE. 
(A)  Personal  Conduct  In  General. 

4t=>6  (Wash.)  A  thing  done  in  violation  of  a 

Sositive  law  constitutes  negligence. — Ebling  v. 
Tielsen,  186  P.  887. 

XI.  PROXIMATE  CAUSE  OF  INJURY. 

<8=>59  (Cal.App.)  The  act  of  a  third  person  in- 
tervening and  contributing  a  condition  necessary 
to  the  injurious  effect  of  the  original  negligence 
will  not  excuse  the  first  wrongdoer,  if  such,  act 
ought  to  have  been  foreseen.— Marton  v.  Jones, 
186  P.  410. 

HI.  CONTRIBUTORY  NEGLIGENCE. 
(A)  Persona  Injured  In  General. 

<8=»68  (Cal.App.)  Contributory  negligence  can- 
not be  predicated  upon  an  omission  to  assume 
that  another  will  violate  the  law.— Moreno  v. 
Los  Angeles  Transfer  Co.,  186  P.  800. 
<S=>80  (CalApp.)  The  question  of  contributory 
negligence  must  be  determined  without  regard 
to  any  negligence  on  the  part  of  defendant — 
Moss  v.  H.  R.  Boynton  Co.,  186  P.  631. 
<g=»80  (Wash.)  Although  defendant's  violation 
of  a  statute  or  ordinance  constitutes  negligence 
per  se,  yet  that  fact  will  not  prevent  plaintiffs 
contributory  negligence  from  barring  recovery. — 
KbVnz  v.  Nielsen,  186  P.  887. 
4t=>83  (Cal.App.)  The  last  clear  opportunity 
rule  assumes  the  negligence  of  both  parties,  but 
that  the  negligence  of  one  party  proximately 
caused  the  damage,  since  he  had  a  clear  oppor- 
tunity of  avoiding  the  accident  by  exercising 
reasonable  care.— Lawrence  v.  .Goodwill,  186  P. 
781. 

<g=>83  (Okl.)  The  last  clear  chance  rule  does 
not  apply  where  defendant  does  not  discover 
the  injured  person's  exposure  to  the  danger  in 
time  to  prevent  the  accident. — Buss  v.  Chicago, 
R.  I.  &  P.  Ry.  Co.,  186  P.  729. 
<8=>83  (Utah)  Where  one  owing  duty  to  main- 
tain a  lookout  could  in  the  exercise  of  ordinary 
care  and  vigilance  have  discovered  the  perilous 
situation  of  plaintiff  in  time  to  have  averted  in- 
jury, the  law  presumes  that  he  saw  what  he 
ought  to  have  seen,  and  actual  discovery  is  not 
necessary. — Richards  v.  Palace  Laundry  Co., 
186  P.  439. 
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(O)  Imputed  Negligence. 

<S=»93(1)  (CaLApp.)  A  passenger  in  an  automo- 
bile is  not  responsible  for  the  negligence  of  the 
driver,  unless  he  has  some  control  over  him  and 
his  conduct.— Stewart  v.  San  Joaquin  Light  & 
Power  Co.,  186  P.  160.  .  :     .  . 

«=>93(1)  (Cal.App.)  Any  negligence  of  the  driv- 
er of  a  steam  roller  cannot  be  imputed  to  his 
helper,  whose  duties  included  holding  horses 
frightened  by  the  steam  roller  and  assisting  the 
driver  generally,  but  who  had  nothing  to  do  with 
the  actual  operation  of  the  roller.— Moreno  v. 
Los  Angeles  Transfer  Co.,  186  P.  800. 

(D)  Comparative  Negrllaence. 

<g=s>IOI  (Mont.)  In  an  action  for  death  of  en- 
gineer, contributory  negligence  of  engineer,  if 
any,  would  not  bar  recovery  under  Employers 
Liability  Act,  f  2;  such  negligence  merely  re- 
quiring that  damages  should  be  diminished  in 
proportion  thereto.— Hall  v.  Northern  Pac.  Ry. 
Co.,  186  P.  840. 

nr.  actions. 

(O)  Trial,  Jndsment,  and  Re-view. 

«=»I36(9)  (CaLApp.)  Only  where  reasonable 
men  can  draw  but  a  single  conclusion  from  the 
facts  may  the  court  determine  the  question  of 
the  negligence  of  either  party  as  a  matter  of 
law.— Alameda  County  v.  Tieslau,  186  P.  398. 
<8=»I36(9)  (CaLApp.)  If  the  evidence  in  an  ac- 
tion for  negligence  is  such  that  different  con- 
clusions on  the  matter  can  rationally  be  drawn 
therefrom,  the  case  is  one  for  the  jury,  or  for 
the  court,  if  questions  of  fact  be  submitted  to 
its  arbitrament— Firth  v.  Southern  Pac.  Co., 
186  P.  815. 

«=>I36(14)  (Okl.)  Where  the  evidence  falls  en- 
tirely to  show  primary  negligence,  the  court 
should  sustain  a  demurrer  to  the  evidence  and 
instruct  a  verdict  for  defendant— Buss  v.  Chi- 
cago, R.  I.  &  P.  Ry.  Co.,  186  P.  729. 
(8=136(27)  (CaLApp.)  Contributory  negligence 
is  a  question  of  law  onlj;  when  the  evidence  is 
.  of  such  a  character  that  it  will  support  no  oth- 
er legitimate  Inference  than  that  plaintiff  was 
guilty  of  contributory  negligence,  as  when  the 
evidence  is  such  that  the  court  is  impelled  to 
say  that  it  is  not  in  conflict  on  the  facts,  and 
that  from  those  facts  reasonable  men  can  draw 
but  one  inference,  and  that,  an  Inference  point- 
ing unerringly  to  the  negligence  of  the  plain- 
tiff contributing  to  his  own  injury. — Moss  v.  H. 
R.  Boynton  Co.,  186  P.  631. 
•8=136(29)  (CaLApp.)  Generally  the  question 
of  whether  in  a  given  case  minor  has  been  guilty 
of  contributory  negligence  so  as  to  prevent  re- 
covery is  a  question  of  fact  for  the  jury.— 
Charves  v.  San  Francisco-Oakland  Terminal 
Rys.,  186  P.  154. 

€=>  1 36(30)  (Cal.App.)  In  an  action  against  a 
power  company  for  the  death  of  an  automobile 
passenger  electrocuted  in  a  collision  with  a 
power  pole,  whether  it  was  negligence  to  drive 
an  automobile  without  lights  18  miles  per  hour, 
over  a  -  road  not  traveled  by  the  driver  before, 
when  it  was  dark  and  had  been  raining,  held 
for  the  jury.— Stewart  v.  San  Joaquin  Light  & 
Power  Co.,  186  P.  100. 

Whether  a  passenger  in  an  automobile  was 
negligent  in  permitting  the  driver  to  drive  at 
18  to  20  miles  an  hour  in  the  dark  without 
lights,  over  a  road  which  the  driver  had  not 
traveled  before,  held  for  the  jury.— Id. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NERVOUSNESS. 

See  Damages,  <&=50. 


NEW  TRIAL. 

See  Appeal  and  Error,  «=»110,  207,  281,  294, 
302,  345,  536,  607.  870,  977,  978,  979,  1170 ; 
Criminal  Law,  <3=>935,  938. 

I.  NATURE  AND  SCOPE  OF  REMEDY. 

<g=>6  (Cal.)  The  grantingor  refusing  of  a  new 
trial  is  a  matter  largely  within  the  discretion 
of  the  trial  court,  and  will  not  be  reversed  by 
the  appellate  court  except  for  abuse.— Merralls 
v.  Southern  Pac.  Co.,  186  P.  778. 
*=>6  (Wash.)  The  granting  of  a  new  trial  is  a 
matter  within  the  discretion  of  the  trial  court.— 
Hurd  v.  Wysong,  186  P.  301. 

II.  GROUNDS. 

(B)    Hlicondnct    of   Partlea,   Counsel,  or 
-Witnesses. 

<8=>28  (Or.)  Where  plaintiff  was  knocked  down 
by  an  automobile  and  dragged  a  distance,  was 

gainfully  and  severely  injured,  confined  to  toe 
ospital  for  some  time,  and  the  physician  who 
first  examined  her  did  not  discover  a  broken  rib 
or  twist  of  spine  to  which  her  subsequent  at- 
tending physician  testified,  plaintiff,  by  not 
offering  an  X-ray  taken  several  months  after 
the  injury  not  showing  the  stated  injuries,  did 
not  wrongfully  suppress  evidence  so  as  to  en- 
title defendant  to  new  trial.— Caldwell  v.  Hos- 
kins,  186  P.  50. 

<8=»29  (Cal.)  In  a  death  action  it  was  not  er- 
ror for  the  trial  court  to  grant  plaintiff  a  new 
trial  for  misconduct  of  counsel  for  defendant  in 
persisting,  after  the  testimony  was  closed,  in 
bringing  to  the  court's  attention,  in  the  jury's 
presence,  an  amendment  of  the  original  com- 
plaint, which  statements  reflected  discredit  on 
plaintiff's  counsel  and  his  witnesses. — Merralls 
v.  Southern  Pac.  Co.,  186  P.  778. 

(F)  Verdict  or  Findings  Contrary  to  Law 
or  Evidence. 

<g=>68  (Mont.)  A  motion  for  a  new  trial  on  the 
ground  of  insufficiency  of  the  evidence  was  ad- 
dressed to  the  sound  legal  discretion  of  the  trial 
court.— Brange  v.  Bowen,  186  P.  680. 
<g=>75(l)  (Wash.)  That  an  award  of  damages 
to  plaintiff  was  inadequate  was  not  a  reason 
for  granting  a  new  trial  to  the  defendant;  there 
being  evidence  to  sustain  the  verdict — Rosb  v. 
Rose,  186  P.  892. 

<8=77(2)  (Mont.)  When  jury;  has  made  award 
greater  than  the  evidence  justifies,  from  any 
point  of  view,  the  defendant  is  entitled  to  a  new . 
trial  on  the  ground  that  they  have  been  influ- 
enced by  passion  or  prejudice,  unless  it  is  ap- 
parent that  the  amount  is  the  result  of  a  mis- 
calculation.—Hall  v.  Northern  Pac.  Ry.  Co.,  186 
P.  840. 

(H)  Newly  Discovered  Evidence. 

<S=>99  (Okl.)  Newly  discovered  evidence,  requir- 
ing a  new  trial,  must  be  such  as  will  probably 
change  the  result,  must  have  been  discovered 
since  the  trial,  must  be  such  as  could  not  have 
been  discovered  by  due  diligence,  must  be  ma- 
terial, and  must  not  be  merely  cumulative,  im- 
peaching, or  contradictory  of  the  former  evi- 
dence—Midland Valley  R.  Co.  v.  Goble,  186  P. 
723. 

<S=»I03  (Idaho)  Newly  discovered  evidence  re- 
lating to  an  immaterial  matter  is  not  ground 
for  a  new  trial.— Duthie  v.  Shepherd,  186  P. 
919. 

«=>I08(4)  (Or.)  A  new  trial  was  not  required 
by  newly  discovered  evidence  that  several 
months  after  plaintiff  was  injured  by  defend- 
ant's automobile  she  was  X-rayed  and  informed 
that  her  rib  was  not  broken  nor  spine  twisted, 
where  the  evidence  showed  that  the  automobile 
knocked  plaintiff  down  while  it  was  on  the  left- 
hand  side  of  the  street,  and  that  she  was  dragged 
or  rolled  considerable  distance,  and  was  severe- 
ly shocked  and  bruised,  and  was  confined  to  a 
hospital  some  time.— Caldwell  v.  Hoskins,  186 
P.  50. 
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III.  PROCEEDINGS  TO  PROCURE 
NEW  TRIAJL. 

«e=>l  17(3)  (OH.)  Under  Rev.  Laws  1010,  $ 
5035,  application  for  new  trial  must  be  made 
at  the  term  the  judgment  was  rendered,  except 
in  instances  mentioned  in  that  section. — Wade 
v.  Hope  A  Killingsworth,  186  P.  235. 
©=162(1)  (Utah)  In  an  action  for  damages, 
where  court  grants  a  motion  for  new  trial  on 
the  ground  that  the  judgment  is  excessive,  it 
may,  in  its  discretion,  provide  that  no  new  trial 
will  be  allowed  if  within  a  certain  time  the 
plaintiff  shrill  consent  to  remission  of  a  certain 
portion  of  the  damages.— Harris  v.  Speirs,  186 
P.  445. 

©=162(5)  (Utah)  Where  court  ordered  "that  a 
new  trial  be  granted  unless  the  plaintiff,  within 
20  days  from  date,  consents  to  a  remission  of 
the  verdict  in  the  sum  of  $2,000,"  it  could,  in 
its  discretion,  extend  the  time  within  which 
plaintiff  might  make  an  election,  under  Comp. 
Laws  1917,  |  7023.— Harris  v.  Speirs,  186  P. 
445. 

Where  court  denies  a  new  trial,  except  on  the 
ground  of  excessive  damages,  and  orders  a  new 
trial,  unless  a  remission  of  a  certain  amount  of 
damages  is  made  within  a  certain  time,  plain- 
tiff, if  electing  to  remit  damages,  must  make 
the  election  known  both  to  the  court  and  to  the 
defendant.— Id. 

Where  court  denied  a  new  trial  except  on  the 
ground  of  excessiveness  of  damages,  ordering 
that  new  trial  be  granted  unlets  within  20  days 
the  plaintiff  remit  a  certain  amount  of  the  dam- 
ages, and  plaintiff  failed  to  elect  within  the  20 
days,  and  the  order  became  absolute,  the  court 
thereafter  could  extend  the  time  for  making  the 
election,  under  Comp  Laws  1917,  f  6619,  where 
the  failure  to  elect  was  due  to  inadvertence  and 
excusable  neglect — Id. 

4s>  1 63(1)  (Wash.)  In  an  action  for  a  balance 
due  for  drilling  a  well,  where  defense  was  that 
plaintiff  guaranteed  to  furnish  a  certain  amount 
of  water,  which  he  failed  to  do,  and  that  mon- 
eys paid  to  plaintiff  at  times  were  but  loaned, 
return  of  which  was  demanded,  and  there  was 
a  judgment  for  defendants  for  the  amounts  ad- 
vanced, an  order,  which  in  addition  to  granting 
a  new  trial  ordered  that  the  plaintiff  might 
within  40  days  make  a  further  test  of  the  well 
in  question  and  if  he  so  desired  drill  the  well 
to  a  greater  depth,  was  erroneous  as  far  as  it 
permitted  him  to  drill  to  a  greater  depth;  it 
not  being  permissible  for  the  plaintiff  to  go 
again  upon  the  property  and  attempt  by  further 
digging  to  alter  the  facts  and  pleadings  he  re- 
lied upon  at  the  original  action  and  to  present 
at  the  retrial  an  action  upon  an  entirely  differ- 
ent theory.— Hard  v.  Wysong,  186  P.  301. 
4=»  1 65  (Okl.)  A  motion  to  vacate  an  order  over- 
ruling a  motion  for  new  trial  can  serve  no  pur- 
pose bnt  to  take  the  place  of  an  application  or 
petition  for  new  trial,  and  does  not  extend  the 
time  within  which  trial  court  may  reconsider 
its  order  denying  motion  for  new  trial  beyond 
term  at  which  it  was  made,  or  to  extend  time 
in  which  petition  for  new  trial  after  term  may 
be  filed.— Wade  v.  Hope  &  Killingsworth,  186 
P.  235. 

©=165  (Utah)  Where  court  denied  motion  for 
new  trial,  except  on  ground  of  excessiveness  of 
damages,  and  ordered  a  new  trial,  unless  plain- 
tiff remit  a  certain  amount  of  damages  within 
20  days,  and  at  the  end  of  20  days  ruled  that 
the  conditional  order  had  become  absolute,  the 
court  could  thereafter  permit  plaintiff  to  remit, 
under  Comp.  Laws  1917,  |  6619,  where  it  en- 
tered the  drder,  declaring  the  former  order  ab- 
solute, inadvertently,  without  considering  the 
merits  of  plaintiffs  application  for  an  order 
denying  the  motion  for  a  new  trial  upon  the 
grounds  of  excusable  neglect  and  inadvertence. 
—Harris  v.  Speirs,  186  P.  445. 
©=>I66(2)  (Okl.)  A  petition  for  new  trial  after 
the  term  under  Rev.  Laws  1910,  $  5037.  must 
be  filed  within  one  year  after  final  judgment 


was  rendered.— Wade  v.  Hope  &  Killingsworth, 
186  P.  235. 

NONSUIT. 

See  Dismissal  and  Nonsuit. 

NOTES. 

See  Bills  and  Notes. 

NOTICE. 

See  Appeal  and  Error,  ©=348,  360,  396,  417, 
419,  607,  935;  Attorney  and  Client,  ©=104; 
Bankruptcy,  ©=18 ;  Bills  and  Notes,  ©=525 ; 
Chattel  Mortgages,  ©=150;  Constitutional 
Law,  ©=290;  Corporations,  ©=333;  Crimi- 
nal Law,  ©=1081,  1092,  1109;  Eminent  Do- 
main, ©=262 ;  Evidence;  ©=82;  Execution, 
©=256 ;  Guardian  and  Ward,  ©=131 ;  High- 
ways, ©=213;    Landlord  and  Tenant,  ©= 
95,  291 }  Master  and  Servant,  ©=358,  398 ; 
Mechanics'  Liens,  ©=78,  277 ;  Mortgages, 
©=151,  296,  376;    Municipal  Corporations, 
©=294,  455,  488,  489;  Principal  and  Agent, 
©=179 ;  Public  Service  Commissions,  ©=12 ; 
Statutes,  ©=35% ;  Taxation,  ©=482;  Ven- 
dor and  Purchaser,  ©=335. 
©=8  (Mont.)  In  view  of  Rev.  Code,  f  6181,  one 
may  waive  the  advantage  of  a  law  providing  for 
notice  and  intended  solely  for  his  benefit. — Ana- 
conda Copper  Mining  Co.  v.  Ravalli  County, 
186  P.  332. 

NOVATION. 

©=l  I  (Or.)  In  an  action  to  recover  a  debt  on 
an  account  stated  between  plaintiff's  assignor 
and  his  employer,  a  defense  snowing  a  novation 
between  the  assignor,  the  employer,  and  a  third 
party,  whereby  the  employer  should  discharge 
assignor's  debt  by  paying  it  to  the  third  party 
for  stock  purchased  by  assignor  from  such  party, 
held  not  frivolous,  sham,  or  irrelevant,  for  such 
novation,  if  performed,  would  constitute  a  good 
defense  to  the  action.— Murphy  v.  Oregon  En- 
graving Co.,  186  P.  12. 

NUMBERS. 

See  Municipal  Corporations,  ©=412. 

OBLIGATION  OF  CONTRACTS. 

See  Constitutional  Law,  ©=116-149. 

OFFICERS. 

See  Certiorari,  ©=29,  41,  60,  64;  Corpora- 
tions, ©=428;  Counties,  ©=59,  74,  124; 
Drains,  ©=17;  Evidence,  ©=44,  46 ;  Judges; 
Justices  of  the  Peace;  Mandamus,  ©=19; 
Municipal  Corporations,  ©=513;  Public 
Service  Commissions ;  Receivers ;  Schools 
and  School  Districts,  ©=21;  Statutes,  ®= 
125,  135. 

I.  APPOINTMENT,  QUALIFICATION, 

AND  TENURE. 
(G)  Rests-nation,  Suspension,  or  Removal. 

©=61  (Cal.App.)  Pen.  Code,  §  758  et  seq.,  pro- 
viding that  officers  may  be  removed  for  "mis- 
conduct in  office"  was  authorized  by  Const,  art. 
4,  i  18,  providing  that  officers  shall  be  tried 
for  "misdemeanor  in  office,"  although  the  Leg- 
islature did  not  define  what  willful  and  corrupt 
misconduct  was.— Reid  v.  Superior  Court  in  and 
for  Trinity  County.  186  P.  634. 
©=66  (Cal.App.)  An  officer  may  be  removed 
under  Pen.  Code,  $  758  et  seq.,  although  the 
act  alleged  to  constitute  the  willful  misconduct 
charged  falls  short  of  the  commission  of  a  crime. 
— Ueid  v.  Superior  Court  in  and  for  Trinity 
County,  186  P.  634. 

©=74  (Cal.App.)  Procedure  under  Pen.  Code, 
i  758,  relating  to  the  removal  of  officers,  does 
not  require  a  strict  application  of  the  rules 
that  govern  civil  or  criminal  actions.— Reid  v. 
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Superior  Court  in  and  for  Trinity  County,  186 
P.  634. 

An  accusation  under  Pen.  Code,  ${  758,  759, 
relating  to  the  removal  of  officers  for  willful  or 
corrupt  misconduct  in  office,  held  sufficient,  al- 
though there  was  no  express  averment  that  the 
removed  officer,  a  district  attorney,  was  the 
district  attorney  during  the  time  that  be  was 
alleged  to  have  done  the  unlawful  act;  such 
fact  appearing  by  necessary  intendment. — Id. 

An  accusation  against  a  district  attorney  un- 
der Pen.  Code,  §§  758,  759,  relating  to  removal 
of  officers  for  misconduct,  was  not  bad  because 
failing  to  state  that  a  prosecution  for  which  com- 
pensation was  unlawfully  charged  did  not  take 
place  in  the  county ;  petitioner  being  sufficient- 
ly informed  of  the  charge  notwithstanding  the 
failure  to  so  allege. — Id. 

A  judgment  of  removal  of  a  district  attorney 
on  the  ground  of  extortion  of  unlawful  compen- 
sation held  sufficiently  to  recite  the  causes  of 
the  removal  in  compliance  with  Pen.  Code,  § 
769.-Id. 

in.  RIGHTS.  POWERS.  DUTIES,  AND 
LIABILITIES. 

<8=>I00(1)  (OkL)  Under  Const,  art  23,  f  10. 
where  a  person  is  appointed  to  fill  an  unexpired 
term  or  fractional  term  of  a  public  office,  "his 
term  of  office"  begins  with,  his  appointment  and 
qualification,  and  he  is  entitled  to  receive  the 
salary  provided  by  Laws  1919,  c.  14,  §  15,  at 
the  time  of  such  appointment,  although  such 
law  is  enacted  subsequent  to  the  date  of  the 
election  or  appointment  of  his  predecessor- 
Carter  v.  State,  186  V.  464. 
<§=>II6  (Kan.)  The  neglect  of  a  public  officer 
to  perform  a  public  duty  is  an  individual  wrong 
only  when  some  person  can  show  that  the  per- 
formance thereof  involved  a  duty  owing  to  him- 
self as  an  individual,  and  that  by  reason  of  its 
nonperformance  he  has  suffered  a  special  and 
peculiar  injury.— Eberhardt  Const.  Co.  v.  Board 
of  Com'rs  of  Sedgwick  County,  186  P.  492. 

OIL. 

See  Mines  and  Minerals,  <S=»58,  60,  73. 

OPTIONS. 

See  Electricity,  «=»11;  •Trauds,  Statute  of, 
<8=>56. 

PARENT  AND  CHILD. 

See  Adoption ;  Divorce,  «=>i54,  298,  304,  332 ; 
Guardian  and  Ward;   Habpas  Corpus, 
99;  Homestead,  <S=»18;  Infants. 

PARTIES. 

For  parties  on  appeal  and  review  of  rulings  as 
to  parties,  see  Appeal  and  Error. 

For  parties  to  particular  proceedings  or  instru- 
ments, see  also  the  various  specific  topics. 

I.  PLAINTIFFS. 
(A)  Persona  Who  may  or  moat  9ne. 

«=»l  (Cal.)  While  Code  Civ.  Proc.  §  369,  per- 
mits in  certain  cases  the  maintenance  of  an  ac- 
tion in  the  sole  name  of  one  who  is  not  benefi- 
cially interested,  or  who  is  not  alone  beneficial- 
ly interested,  it  does  not  prevent  those  who  are 
interested  from  themselves  maintaining  the  ac- 
tion, or  being  parties  to  it,  in  view  of  section 
378.— Stackpole  v.  Pacific  Gas  &  Electric  Co., 
186  P.  354. 

m.  NEW  PARTIES  AND  CHANGE  OF 
PARTIES. 

c§=>43  (Cal.App.)  In  a  mortgage  foreclosure  ac- 
tion against  a  corporation  designated  by  its 
true  name,  wherein  several  persons  whose  true 
names  were  alleged  to  be  unknown  were  desig- 
nated in  the  complaint  by  fictitious  names  un- 
der Code  Civ.  Proc.  §  474,  a  stockholder  claim- 


ing to  be  one  of  the  persons  intended  to  .be  sued, 
though  he  was  not  served  with  summons,  had  no 
right  to  appear  by  filing  a  demurrer  without 
leave  of  court  and  against  plaintiffs  wishes, 
and  the  demurrer  was  properly  stricken  from 
the  files  on  plaintiff's  motion  before  entry  of 
judgment  against  the  corporation,  the  only  de- 
fendant served— Mercantile  Trust  Co.  of  San 
Francisco  v.  Stockton  Terminal  &  E.  R.  Co., 
186  P.  1049. 

V.  DEFECTS,  OBJECTIONS,  AND 
AMENDMENT. 

<S=»80(1)  (Cal.)  Objection  that  there  was  a  non- 
joinder of  necessary  parties  must  be  made  in 
the  manner  prescribed  by  statute,  and  not  on 
motion  for  nonsuit.— Stackpole  v.  Pacific  Gas  & 
Electric  Co.,  186  P.  354. 

<8=»95(4)  (Cal.App.)  There  was  no  abuse  of 
discretion  on  the  part  of  the  court  in  permitting 
plaintiff  to  amend  complaint  so  as  to  state  her 
true  name,  since  in  no  event  could  defendant 
have  suffered  any  prejudice  thereby  under  Code 
ay.  Proc.  {  475.— Marton  t.  Jones,  186  P.  410. 

PARTITION. 

See  Contracts,  «=»20;  Judgment,  <8=»675. 

I.  BT  ACT  OF  PARTIES. 

€=»4  (Kan.)  In  an  action  to  quiet  title  as 
against  an  agreement  for  division  of  property 
left  by  decedent,  evidence  held  not  to  preclude 
parties  interested  from  denying  existence  of 
contract— Ritchie  y.  Rawlings,  186  P.  1033. 

PARTNERSHIP. 

See  Account,  <S=s3;  Appeal  and  Error,  $=> 
184;  Joint  Adventures,  <8=»4:  Limitation  of 
Actions,  <8=>56;  Receiving  Stolen  Goods,  *=> 
7;  Statutes,  <8=s>35%. 

I.-  THE  RELATION. 

(A)  Creation  ana  Reauiattea. 

<S=»  I  (Okl.)  A  "partnership"  is  an  association 
of  two  or  more  persons  for  the  purpose  of 
carrying  on  a  business  together  and  dividing 
the  profits  between  them.— King  v.  Gants,  186 
P.  960. 

©=»3  (Nev.)  Where  the  optionee  of  mining 
claims  sold  his  interest  in  the  option  in  consid- 
eration that  the  purchasers  should  make  the 
initial  payment  on  the  option  and  organize  a 
company  to  take  title  to  the  claims  and  divide 
with  him  the  promotion  stock,  no  partnership 
was  thereby  created  between  the  parties,  any 
more  than  if  the  whole  consideration  had  been 
paid  in  cash ;  so  that  such  purchasers  could  not 
be  charged  as  partners,  with  optionee's  knowl- 
edge of  facts.— Keyworth  v.  Nevada  Packard 
Mines  Co.,  186  P.  1110. 

<§=>I7  (CaLApp.)  A  contract  whereby  plaintiff, 
furnishing  teams,  etc.,  should  receive  one-half 
of  the  net  proceeds  earned  by  a  mercantile 
business,  it  being  agreed  that  defendant  was 
the  owner  of  the  business,  and  that  "all  the 
accounts,  stocks,  and  supplies  necessary  to  car- 
ry on  such  business  are  the  sole  property  of 
the  party  of  the  first  part  [the  defendant]  and 
shall  continue  so  throughout  the  length  of  this 
agreement"  except  rolling  stock  to  be  furnish- 
ed by  the  plaintiff,  held  not  to  create  a  part- 
nership—McPherson  v.  Great  Western  Milling 
Co.,  186  P.  803. 

(C)  Evidence. 

<8==53  (Wyo.)  Evidence  held  to  support  the  trial 
court's  finding  that  a  sheep  and  live  stock  co- 
partnership existed  between  plaintiff  and  his 
brothers,  eued  by  him  for  an  accounting,  and  that 
defendant's  claim  that  money  furnished  by  plain- 
tiff was  a  mere  loan  to  them  was  not  sustained. 
—Richards  v.  Richards,  186  P.  1107. 
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VII.  DISSOLUTION,  SETTLEMENT, 
AND  ACCOUNTING. 

(D)  Actions  for  Dissolution  and  Account- 
ing:. 

<3=93I9  (Wash.)  Where  one  partner  in  a  sheep 
raising  business  sued  the  other  in  equity  for 
an  accounting  in  good  faith,  though  knowing 
that  a  third  person  claimed  some  interest  in 
a  band  of  ewes  turned  in  by  defendant  partner 
with  the  firm  sheep  and  regarded  as  partner- 
ship property,  the  superior  court,  of  general, 
equitable,  and  legal  jurisdiction,  on  finding  that 
such  sheep  in  fact  belonged  to  the  third  person, 
another  firm  of  which  defendant  partner  was  a 
member,  properly  retained  jurisdiction  to 
award  plaintiff  partner  damages  as  for  defend- 
ant partner's  misrepresentations  of  title  to 
the  sheep  to  the  extent  of  plaintiff's  expendi- 
tures in  money  and  services.— Williams  v. 
Snow,  186  P.  861. 

€=336(3)  (Wyo.)  In  suit  for  accounting  by  one 
partner  in  a  sheep  and  live  stock  business  against 
the  others,  his  brothers,  evidence  held  to  sustain 
substantially  the  finding  of  the  trial  court  as  to 
the  relative  interests  of  the  respective  parties 
in  the  assets  of  the  firm.— Richards  v.  Richards, 
186  P.  1107. 

PATENTS. 

See  Municipal  Corporations,  €=*347. 

X.  TITLE,  CONVEYANCES,  AND  CON- 
TRACTS. 
(O)  Licensee  and  Contract*. 

<g=>2 1 6  (Or.)  An  agreement  to  give  right  to  dis- 
pose of  patented  article,  the  terms  and  condi- 
tions to  be  agreed  on  later  by  the  parties,  but 
to  be  in  the  "bounds  of  reason  and  on  about 
the  same  basis  as  has  been  customary  in  simi- 
lar deals  before,  by  other  people,"  does  not 
amount  to  a  contract ;  the  minds  of  the  parties 
not  meeting  on  any  specific  proposition.— Beall 
v.  Poster.  186  P.  554. 

<©=»2I8(1)  (Ariz.)  Patentee  or  owner  of  patent 
has  the  right  to  charge  a  reasonable  royalty  or 
license  fee  for  the  use  of  a  patented  material 
or  process.— U.  S.  Fidelity  &  Guaranty  Co.  v. 
California-Arizona  Const.  Co.,  186  P.  502. 

Without  procuring  from  patentee  or  owner  of 
patent  the  right  to  use  patented  material  or 
process  there  can  be  no  lawful  use  thereof. 
-Id. 

PAYMENT. 

See  Bills  and  Notes,  <8=>341,  490;  Contracts, 
<8=»305;  Judgment,  <©=744;  Municipal  Cor- 
porations, €=>513 ;  Sales,  <S=>174 ;  Subro- 
gation ;  Taxation,  <8=>531 ;  Tender ;  Vendor 
and  Purchaser,  «=187,  333,  334,  841. 

IL  APPLICATION. 

®=>38(1)  (Idaho)  Where  a  vendor  grants  an 
option  on  land  price  to  be  paid  in  installments, 
and  then  mortgages  the  land  and  agrees  with 
the  option  holders  that  the  assumption  of  the 
mortgage  shall  be  part  payment  without  specify- 
ing the  installments  to  which  it  is  to  be  applied, 
the  option  holders,  upon  electing  to  purchase, 
may  apply  the  assumption  of  the  mortgage  upon 
such  installments  as  they  may  direct. — Shuli  v. 
Lawrence,  186  P.  246. 

TV.  PLEADING,  EVIDENCE,  TRIAL. 
AND  REVIEW. 

<8=»76(4)  (Colo.)  Whether  acceptance  by  plain, 
tiff  of  checks,  bearing  memorandum,  "Your  in- 
dorsement is  receipt  in  full  for  salary  in  full 
to,"  giving  respective  dates,  constituted  full  pay. 
ment,  was  a  question  of  law.— Winter  Cigar  Co. 
v.  Berman,  186  P.  285. 

PENSIONS. 

See  Municipal  Corporations,  <8=>200. 


PERJURY. 

See  Criminal  Law,  <S=»424. 

PERPETUITIES. 

«=»l  (Wash.)  An  agreement  appointing  bro- 
kers sole  agents  to  sell  a  leasehold  interest, 
etc.,  for  30  days  and  thereafter  until  revoked 
by  written  notice,  does  not  constitute  an  agree- 
ment in  perpetuity. — Brownell  v.  Hanson,  188 
P.  873. 

PETITION. 

See  Statutes,  <&=>35%. 

PLEADING. 

See  Appearance,  <g=8;  Limitation  of  Actions, 
<S=»127,  182. 

For  pleadings  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 

For  review  of  rulings  relating  to  pleadings,  see 
Appeal  and  Error. 

I.  FORM  AND  ALLEGATIONS  IN 
GENERAL. 

<8=»36(3)  (Cal.)  Finding  for  defendant  was  not 
against  an  admission  in  the  pleading  because 
statements  therein,  if  standing  alone,  would 
constitute  admissions,  since  such  statements 
should  be  construed  in  view  of  the  whole  plead- 
ing.—Connell  v.  Hogg,  186  P.  134. 
<S=»36(5)  (Cal.)  Where  debtor,  in  his  answer, 
relying  on  the  statute  of  limitations,  admits  in- 
debtedness and  fails  to  specifically  deny  allega- 
tion that  the  account  sued  upon  was  mutual, 
there  was  no  such  admission  m  the  answer  as 
to  preclude  defendant  from  showing  in  support 
of  his  defense  of  limitations  that  the  account 
was  not  mutual.— Carter  v.  Canty,  186  P.  346. 

IL  DECLARATION,  COMPLAINT,  PE- 
TITION, OR  STATEMENT. 

«=>48  (CaU  Notwithstanding  the  provision  of 
Code  Civ.  Proc.  f  426,  that  the  complaint  shall 
contain  a  plain  and  concise  statement  of  the 
facts  constituting  a  cause  of  action,  the  common 
counts  may  be  used  to  state  a  claim  for  indebt- 
edness.—Carter  v.  Canty,  186  P.  346. 

III.  PLEA  OR  ANSWER,  CROSS-COM- 
PLAINT, AND  AFFIDAVIT 
OF  DEFENSE. 
(C)  Traverse*  or  Denials  and  Admissions. 

<©=>I22  (Cal.)  Denial  on  information  and  be- 
lief of  allegation  by  plaintiff  foreign  corporation 
that  it  had  complied  with  the  requirements  of 
Civ.  Code,  §§  405-410  (which  sections,  with 
the  exception  of  section  407,  were  repealed  in 
1917  {.St.  1017,  p.  381J,  their  provisions  having 
been  incorporated  into  the  General  Laws  oi 
1915  [St.  1915,  p.  422],  amended  in  1917  [St. 
1917,  p.  371]),  and  Pol.  Code,  §  409a,  held  an 
admission  that  the  statutory  requirements  had 
been  complied  with;  a  positive  denial  being 
necessary,  since  compliance  or  noncompliance 
with  the  statutes  is  a  matter  of  public  record. 
— Art  Metal  Const.  Co.  v.  A.  F.  Anderson  Co., 
186  P. '776. 

When  the  existence  'of  an  alleged  fact  may 
be  ascertained  from  an  inspection  of  a  public 
record,  its  existence  cannot  be  put  in  issue 
by  a  denial  based  solely  upon  information  and 
belief.— Id. 

(K)  Set-Off,  Counterclaim,  and  Cross-Com- 
plaint. 

®=»  1 38  (Cal.App.)  Where  the  maker  of  a  note 
sued  to  cancel  it  on  the  ground  of  fraud,  and 
the  holder  filed  cross-complaint  seeking  to  col- 
lect the  same  according  to  its  tenor,  where- 
upon the  maker  filed  an  answer  setting  up  his 
grounds  far  cancellation  and  praying  cancella- 
tion of  the  note,  such  answer  was  not  one 
seeking  affirmative  relief.— Ward  v.  Goetting, 
186  P.  640. 
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V.  DEMURRER  OR  EXCEPTION. 

<t=>  192(5)  (Or.)  Sham,  frivolous,  and  irrelevant 
matter  may  be  stricken  out  of  pleading;  but 
its  legal  sufficiency  as  matter  of  defense  must  be 
tested  by  demurrer. — Murphy  v.  Oregon  Engrav- 
ing Co.,  186  P.  12. 

«=>205(2)  (Cal.App.)  In  mortgagor's  action 
against  his  grantee,  assuming  mortgage  to  re- 
cover the  amount  or  the  mortgage  which  mort- 
gagor bad  been  obliged  to  pay,  where  no  de- 
murrer for  uncertainty  based  on  inconsistent 
allegations  was  interposed  to  the  complaint, 
the  direct  allegation  that  defendant  assumed 
and  agreed  to  pay  the  mortgage  debt  was  not, 
as  against  general  demurrer,  open  to  the  ob- 
jection that  it  was  inconsistent  with  and  gov 
erned  by  the  specific  -  allegation  that  the  con- 
veyance recited  that  the  premises  were  sub- 
ject to  the  mortgage  "which  the  grantor  herein 
assumes  and  agrees  to  pay,"  followed  by  the 
allegation  that  the  use  of  the  word  "grantor," 
instead  of  "grantee,"  in  the  deed  was  a  cleri- 
cal error,  and  that,  since  no  facts  were  alleged 
warranting  a  decree  of  reformation  of  the  stip- 
ulation, no  recovery  could  be  had  against  the 
defendant;  since,  for  all  that  appeared,  the  ob- 
ligation first  directly  alleged  to  have  been  as- 
sumed might  have  been  expressed  in  a  docu- 
ment separate  from  the  deed,  for  the  very 
purpose  of  covering  the  alleged  mistake  in  the 
deed.— Graham  v.  Durnbaugh,  188  P.  798. 
$=>2I4(1)  (Wash.)  On  demurrer  to  a  complaint 
the  allegations  of  the  complaint  must  be  taken 
as  true.— Normile  v.  Denison,  186  P.  305. 
<8=>2I4(1)  (Wash.)  A  demurrer  to  affirmative 
defenses  admitB  the  facts  set  out  in  such  de- 
fenses.—Pacific  Fruit  &  Produce  Co.  v.  North- 
ern Pac.  Ry.  Co.,  180  P.  852. 

VI.  AMENDED  AND  SUPPLEMENTAL 
PLEADINGS  AND  REPLEADER. 

*=>236(5)  (Wyo.)  Amendment,  after  evidence 
had  been  introduced,  would  have  been  proper 
only  in  order  to  make  the  pleadings  conform  to 
the  proof,  and,  where  the  proposed  amendment 
would  not  so  conform  to  the  proof,  it  was  prop- 
erly refused.— Richards  v.  Richards,  186  P.  1107. 
$=»236(6)  (CaLApp.)  So  long  as  the  action  as 
set  out  in  the  amendment  is  not  entirely  foreign 
to  the  original  form  of  the  action,  the  amend- 
ment is  within  the  discretion  of  the  court;  the 
relief  sought  arising  out  of  the  same  general 
state  of  facts.— Ford  v.  Ford,  186  P.  164. 
<$=>236(6)  (CaLApp.)  The  denial  of  a  motion 
to  amend  the  answer  by  striking  out  matter 
therefrom  at  the  opening  and  close  of  a  trial 
was  within  the  discretion  of  the  trial  court. — 
Ward  v.  Andrews,  186  P.  605. 
<©=248(1)  (Cal.App.)  Amended  complaint  must 
not  state  a  new  and  distinct  cause  of  action 
from  that  contained  in  the  original  complaint. — 
U.  S.  Film  Co.  v.  U.  S.  Fidelity  &  Guaranty 
Co.,  186  P.  364. 

«=»249(1)  (CaLApp.)  Though  action  was  begun 
nnder  an  ordinary  complaint  to  quiet  title,  trial 
court  did  not  err  in  permitting  plaintiff  pending 
trial  to  file  an  amended  complaint  Betting  up  the 
facts  relied  upon  to  defeat  defendant's  claim 
of  title  and  establishing  the  trust  in  plaintiff's 
behalf  and  praying  that  such  trust  be  declared 
and  a  reconveyance  of  the  premises  decreed. — 
Ford  v.  Ford.  186  P.  164. 
<8=»276  (Cal.App.)  The  trial  court  has  a  legal 
discretion,  which  will  not  be  disturbed  except 
for  abuse,  to  reopen  a  case  to  permit  defend- 
ants to  file  a  supplemental  answer  after  the 
court  has  ordered  judgment  for  defendants ; 
the  entry  of  the  minute  order  by  the  clerk  not 
being  the  decision  of  the  court.— Bryant  v.  Ho- 
bert,  186  P.  379. 

VII.  SIGNATURE  AND  VERIFICA- 
TION. 

®=»302  (Kan.)  In  an  action  to  quiet  title  as 
against  a  contract,  to  divide  the  lands  of  a 
decedent,  the  question  of  the  execution  of  a 


letter  embodying  the  agreement  held  to  be  in 
issue  notwithstanding  verification  of  the  de- 
nial thereof  by  defendant's  attorney  on  belief. 
—Ritchie  v.  Rawlings,  186  P.  1033. 

VIII.  PROFERT,  OVER,  AND  EX- 
HIBITS. 

€=3312  (N.M.)  Generally  in  the  case  of  a  vari- 
ance between  the  allegations  of  the  pleading  and 
the  terms  of  an  instrument  set  out  as  an  exhibit, 
the  exhibit  will  control.— Titsworth  Co.  v.  Anal- 
la,  186  P.  1079. 

Where  a  party  in  a  suit  to  quiet  title  alleges 
ownership  of  the  realty  by  virtue  of  a  tax  sale 
certificate  and  tax  deed  and  attaches  them  to 
his  complaint  as  exhibits  and  makes  them  a  part 
of  his  complaint,  and  such  exhibits  show  no 
title  in  plaintiff,  the  complaint  states  no  cause 
of  action.— Id. 


X.  FILING,  SERVICE,  AND  WITH- 
DRAWAL. 

<S=>339  (CaLApp.)  Where  plaintiffs,  the  hold- 
ers of  a  rote,  under  order  of  court,  from  which 
no  appeal  was  taken,  withdrew  their  cross- 
complaint  seeking  collection  of  the  note  filed  in 
an  action  by  the  defendant  maker  to  cancel 
the  note  for  fraud,  plaintiffs'  status  is  precisely 
that  of  one  omitting  to  file  any  cross-complaint. 
—Ward  v.  Goetting,  186  P.  640. 

XI.  MOTIONS. 

<g=>343  (Colo.)  Judgment  cannot  be  entered 
upon  pleadings  in  action  in  mandamus.— Jame- 
son v.  Hanawalt,  186  P.  717. 
<g=349  (Cal.App.)  Where  plaintiff  advanced 
money  for  production  of  grand  opera,  and  de- 
fendant agreed  to  repay  half  the  advancement, 
"in  the  event  that  the  money  from  the  sale  of 
seats  or  other  sources,  after  the  payment  of  all 
necessary  debts  and  obligations,"  should  be  in- 
sufficient to  pay  amount,  failure  to  deny  alle- 
gation in  complaint  that  receipts  were  insuffi- 
cient to  make  a  repayment  does  not  entitle 
plaintiff  to  judgment,  the  defendant  being  en- 
titled to  prove  hig  special  defense  that  the  opera 
company  had  a  cause  of  action  then  pending  for 
a  large  sum  of  money,  and  that,  until  such  liti- 
gation was  concluded,  th*  accounts  of  the  opera 
company  could  not  be  considered  closed. — Garau 
v.  Marchetti,  186  P.  193. 

«=»360(5)  (Colo.>  Where  defendant,  after  his 
answer  was  stricken  out  on  plaintiff's  motion  as 
a  sham,  did  not  ask  leave  and  in  no  manner 
attempted  to  amend,  file  a  new  answer,  or  other- 
wise plead  over,  the  trial  court  properly  ren- 
dered judgment  for  plaintiff  on  her  verified  com- 
plaint in  unlawful  detainer,  though  there  was 
no  formal  motion  interposed  by  her  for  judg- 
ment on  the  pleadings. — Weir  v.  Campbell,  186 
P.  526. 

<S=>362(2)  (Wash.)  Affirmative  matter  in  reply, 
not  constituting  a  defense  to  the  plea  set  up 
by  defendant  in  his  answer,  was  properly  strick- 
en—Loewe  v.  Osner  &  Mehlhorn,  186  P.  643. 
<5=>362(3)  (Or.)  Sham,  frivolous,  and  irrelevant 
matter  may  be  stricken  out  of  a  pleading;  but 
its  legal  sufficiency  as  matter  of  defense  must 
be  tested  by  demurrer.— Murphy  v.  Oregon  En- 
graving Co.,  186  P.  12. 

@=»367t2)  (Kan.)  It  is  not  reversible  error  to 
override  a  motion  to  make  a  petition  more 
definite  and  certain,  where  the  petition  fully 
informs  the  defendant  of  the  plaintiff's  cause 
of  action— Ilrumley  v.  Thompson,  186  P.  986. 
€=>367(4)  (Wash.)  In  action  for  injuries  due 
to  fall  upon  sidewalk,  court  did  not  err  in  de- 
nying defendant's  motion  that  plaintiff  make 
more  definite  allegation  in  effect  that  plaintiff 
had  been  damaged  in  the  sum  of  $2,500  as  result 
of  injury,  inconvenience,  weakness,  and  pain 
setting  out  the  items  making  up  the  sum  claim- 
ed—Fisher v.  City  of  Anacortes,  186  P.  271. 
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XII.  ISSUES,  PROOF,  AND  VARIANCE. 

<8=>379  (Okl.)  Failure  to  attach  an  exhibit  as 
ordered  by  the  court  does  not  render  it  inad- 
missible, where  subsequent  pleadings  allege  and 
the  evidence  shows  that  it  cannot  be  attached 
because  not  within  pleader's  possession  or  con- 
trol, and  where  no  injury  or  prejudice  resulted 
from  failure  to  attach  it.— First  Nat.  Bank  v. 
Atchison,  T.  &  S.  F.  By.  Co.,  186  P.  1066. 

XIII.  DEFECTS  AND  OBJECTIONS, 
WAIVER,  AND  AIDER  BY  VER- 
DICT OR  JUDGMENT. 

4=>403(2)  (Or.)  In  purchaser's  action  to  re- 
cover payment  on  ground  of  mutual  rescission 
of  contract,  failure  of  plaintiff  to  allege  that 
a  default  on  payment  at  specified  time  had  been 
waived  was  cured  by  defendant's  answer  show- 
ing that  payment  had  been  accepted,  and  there- 
fore that  default  had  been  waived.— Cornely  v. 
Campbell,  186  P.  663. 

<S=>428(3)  (CaLApp.)  It -is  error  to  admit  evi- 
dence to  support  facts  which  are  improperly 
pleaded  by  way  of  cross-complaint.— United 
Casting  Co.  v.  Duncan,  186  P.  403. 
<S=»428(3)  (Okl.)  When  allegations  of  the  reply 
constituted  a  departure,  the  same  could  not  be 
taken  advantage  of  by  objecting  to  introduction 
of  any  evidence  under  the  pleadings,  and  de- 
fendant waived  the  defect  by  failing  to  move  to 
strike  the  reply  and  going  to  trial  on  the  issues 
thus  raised.— Chicago,  B.  I.  &  P.  By.  Co.  v. 
Owens.  186  P.  1092. 

<8=>430(1)  (Okl.)  Allegations  in  a  petition  by 
administratrix  of  a  brakeman  to  recover  for  his 
death  from  defendant's  negligence,  that  defend- 
ant was  incorporated  in  Iowa  and  Illinois  and 
operated  its  road  in  Oklahoma,  and  that  when 
injured  in  Oklahoma  deceased  was  in  line  of 
his  duty  from  negligent  operation  of  train,  im- 
perfectly stated  a  cause  of  action  under  fed- 
eral Employers*  Liability  Act  (U.  8.  Comp.  St 
K  8667-8666),  and  defendant,  if  uncertain  as 
to  whether  it  was  brought  under  that  act  or  a 
state  statute,  should  have  moved  to  make  peti- 
tion- more  certain  or  to  require  plaintiff  to 
elect.— Chicago,  B.  I.  &  P.  By.  Co.  v.  Owens, 
186  P.  1092. 

PLEDGES. 

See  Attachment,  «3=»11 ;  Corporations,  <S=123. 

£=>  I  (Colo.)  The  primary  purpose  of  a  pledge 
is  to  put  in  the  power  of  the  pledgee  to  reim- 
burse himself  for  the  money  advanced  when- it 
becomes  due  and  remains  due  and  unpaid,  and 
the  contract  carries  with  it  an  implication  that 
the  security  shall  be  made  effectual  to  discharge 
the  obligation.— Robertson  v.  First  Nat.  Bank 
of  Jackson,  Tenn.,  186  P..  542. 
€=>30(2)  (Colo.)  In  the  enforcement  of  collater- 
al it  is  pledgee's  duty  to  use  ordinary  diligence, 
not  only  in  making  demand  for  payment  or  per- 
formance on  the  principal  debtor,  but  also  in 
taking  the  necessary  steps  to  fix  the  liability 
of  the  parties  secondarily  liable,  in  making  sales 
when  authorized,  and  in  prosecuting  suit  to 
judgment  and  execution;  and  he  is  liable  to 
the  pledgor  for  any  loss  occasioned  by  his  negli- 

Sence  in  any  of  these  matters. — Bobertson  v. 
Hrst  Nat  Bapk  of  Jackson,  Tenn.,  186  P.  642. 
The  question  of  diligence  in  enforcement  of 
collateral  upon  the  part  of  the  pledgee  is  largely 
one  of  fact  to  be  established  on  the  trial. — Id. 
<9=>30(5)  (Colo.)  Where  the  maker  of  a  note 
pledged  as  collateral,  a  note  and  mortgage,  giv- 
ing the  pledgee  a  power  of  sale,  which  collateral 
note  became  due  by  its  terms  in  1914,  and  in 
fact,  by  default  in  interest  in  1913,  and  was 
collectible  until  1916,  failure  of  pledgee  on  re- 
quest to  enforce  collection,  foreclose  the  mort- 
gage, or  allow  pledgor  to  do  so,  until  the  collat- 
eral became'  worthless,  was  such  negligence  as 
to  constitute  a  defense  in  an  action  on  the  note 
secured  brought  by  pledgee  in  1918.— Robertson 
v.  First  Nat.  Bank  of  Jackson,  Tenn.,  1S6  P. 
542. 


<9=44  (Wash.)  Where  bank  cashier  uses 
bank's  money  to  pay  mortgage  interest  cou- 
pons sent  to  the  bank  for  collection,  without 
collecting  therefor  from  the  owner  of  the  mort- 
gaged premises,  and  the  bank  thereafter  ac- 
cepts from  the  owner  of  the  mortgaged 
premises,  a  deed  to  such  premises,  which- 
it  thereafter  sells  and  conveys,  then,  if  the 
coupons  and  the  interest  in  the  mortgaged 
land  which  they  carried  be  considered  as  col- 
lateral security  for  any  debt  from  the  cashier 
to  the  bank  arising  from  bis  payment  of  the 
coupons  the  bank,  by  thus  selling  and  disposing 
absolutely  of  such  collateral,  will  be  presum- 
ed to  have  realized  the  amount  due  from  the 
cashier,  unless  it  affirmatively  appears  other- 
wise.—First  State  Bank  of  Binford  v.  Arne- 
son,  186  P.  889. 

POLES. 

See  Electricity,  «=>16. 

POLICE  POWER. 

See  Municipal  Corporations,  <8=>692-644. 

PORT  DISTRICTS. 

See  Municipal  Corporations,  <t=>72,  882. 

POWER  COMPANIES. 

See  Taxation,  «=375. 

POWERS. 

See  Trusts,  <8=>95 ;  Wills,  <8=589;  Woods  and 
Forests,  <8=»8. 

PRACTICE 

For  practice  in  particular  actions  and  proceed- 
ings, see  the  various  specific  topics. 

PRECATORY  TRUSTS. 

See  Charities,  ®=>16. 

PRESCRIPTION. 

See  Adverse  Possession;  Limitation  of  Actions. 

PRINCIPAL  AND  AGENT. 

See  Attorney  and  Client;  Brokers;  Evidence. 
«=»155,  271;  Frauds,  Statute  of,  «=»116; 
Insurance,  <g=84,  229;  Mortgages,  <g=»23; 
Trusts,  «=233;  Woods  and  Forests,  «=»S. 

I.  THE  RELATION. 
(A)  Creation  and  Existence. 

<8=»20(2)  (CaLApp.)  In  an  action  to  hold  de- 
fendant liable  as  principal  for  cattle  purchases 
made  by  another,  evidence  regarding  the  course 
of  dealing  between  defendant  and  his  claimed 
agent  on  cattle  shipments  other  than  those  in- 
volved is  inadmissible  to  disprove  the  existence 
of  the  relationship.— Lawson  v.  Steinbeck,  186 
P.  842. 

<S=>23(1)  (CaLApp.)  Evidence  held  insufficient 
to  show  an  ostensible  agency.— Files  v.  Derderi- 
an,  186  P.  184. 

<8=»23(4)  (CaLApp.)  Where  an  intermediary 
was  authorized  to  draw  upon  defendant  for  the 
purchase  price  of  live  stock  purchased  by  the 
intermediary  and  shipped  to  defendant,  and  that 
defendant,  after  deducting  freight  handling 
charges,  his  commission,  and  cost  of  live  stock, 
would  credit  the  balance  to  the  intermediary, 
etc.,  the  intermediary  was  defendant's  agent — 
Lawson  v.  Steinbeck,  186  P.  842. 
<g=>24  (Colo.)  Whether  or  not  agency  is  estab- 
lished by  undisputed  facts  is  a  question  of  law. 
—Smith  v.  Davis,  186  P.  519. 
<§==>28  (Colo.)  The  agency  of  a  person  for  the 
payee  of  a  nete  secured  by  deed  of  trust  to 
grant  extensions  of  the  note,  which  had  been 
assumed  by  a  purchaser  of  the  land  from  the 
makers,  having  been  established,  and  the  sub- 
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sequent  acts  of  the  agent  having  been  in  the 
line  of  his  agency,  in  the  absence  of  evidence 
of  termination  of  the  agency,  it  mast  be  held 
to  have  continued,  and  to  have  covered  exten- 
sions claimed  to  have  released  the  original  mak- 
ers of  the  assumed  note  from  liability  thereon; 
they  having  become  mere  sureties  and  not  hav- 
ing consented.— Smith  v.  Davis,  186  P.  619. 

(B)  Termination. 

4t=>29'/2  (Wash.)  Whatever  authority  an  agent 
for  the  owner  of  land  who  negotiated  lease  may 
have  had  on  the  premises  was  terminated  either 
by  the  execution  of  the  lease  or  of  deed  from 
the  owner  to  a  buyer  from  her;  the  agency 
not  having  been  coupled  with  any  interest  in 
the  land.— Sowle  v.  Johnson,  186  P.  256. 

H.  MUTUAL  RIGHTS.  DUTIES,  AND 
LIABILITIES. 
(A)  Execution  of  Agency. 

■§=48  (Cal.App.)  Since  certain  defendants  were 
agents  of  plaintiff  and  he  relied  upon  them  as 
such  tbey  were  obliged  to  act  in  good  faith  with 
plaintiff—  Bahen  v.  Furley,  186  P.  185. 
<S=>48  (Cal.App.)  A  gratuitous  agent  is  bound 
to  use  the  same  degree  of  good  faith  toward 
his  principal  as  an  agent  for  compensation. — 
Ward  v.  Andrews,  186  P.  605. 
<©=>69(2)  (Cal.App.)  An  agent  cannot  while 
dealing  for  his  principal  make  any  profit  for 
himself  out  of  the  transaction  being  conducted 
by  him.— Ward  v.  Andrews,  186  P.  605. 
<8=>69(2)  (Or.)  An  agent  who  makes  a  secret 
profit  in  the  execution  of  his  trust  as  such 
agent  may  be  compelled  to  account  to  his  prin- 
cipal.—Thimsen  v.  Reigard,  186  P.  658. 

IH.  BIGHTS  AMP  LIABILITIES  AS  TO 
THIRD  PERSONS. 
(A)  Powers  of  Agent. 

€=j  1 03(2)  (Cal.App.)  Where  the  general  author- 
ity of  an  agent  to  purchase  merchandise  exists, 
the  right  to  make  all  incidental  terms  of  the 

Surchase  must  be  implied.— Whitaker  v.  Dunlap- 
[organ  Co.,  186  P.  181. 
Where  distant  purchaser  of  hay  expressly  ad- 
vised seller  that  his  agent  in  the  field  was  there 
for  the  purpose  of  buying  hay,  there  was  no  limi- 
tation on  agent's  authority  so  as  to  call  for  con- 
firmation by  purchaser  before  closing  deal.— Id. 
<S=>I09(4)  (Wash.)  A  company's  writing,  cer- 
tifying that  the  bearer  was  its  authorized  agent, 
"hereby  authorized  to  transact  any  and  all  busi- 
ness for"  the  company,  did  not  authorize  the 
bearer  as  agent  to  indorse  and  transfer  a  check 
payable  to  the  company,  in  the  absence  of  sur- 
rounding circumstances  indicating  any  necessity 
for  agent's  making  the  transfer  in  accomplish- 
ment of  duties,  and  a  remote  transferee  of  check 
had  no  right  to  assume  he  had  such  authority. — 
Coleman  v.  Seattle  Nat  Bank,  186  P.  275. 
<S=»I23(5)  (Cal.App.)  Under  Civ.  Code,  §  2317, 
ostensible  authority  is  not  established  by  the 
statements  and  representations  of  the  agent,  but 
only  by  the  statements  and  representations  of 
the  principal.— Files  v.  Derderian,  186  P.  184. 
«=»I23(6)  (CaLApp.)  Under  Civ.  Code,  f  2317, 
ostensible  authority  is  not  established  by  the 
statements  and  representations  of  the  agent. — 
Files  v.  Derderian,  186  P.  184. 
«=>I37(1)  (Colo.)  An  oral  license  to  construct 
an  irrigation  ditch,  given  a  ditch  company  by 
landowners  through  their  duly  authorized  agent, 
after  the  ditch  had  been  renewed  and  again  put 
to  use,  could  not  be  revoked,  or  the  agent's  act 
repudiated,  by  the  landowners,  who  will  not  be 
heard  to  deny  the  power  of  their  agent  to  bind 
them  after  having  recognized  it.— Webb  v.  Wild 
Cat  Lateral  Ditch  Co.,  186  P.  287. 

(B)  Undisclosed  Agency. 

«=»  145(2)  (CaLApp.)  Where  a  principal  is 
known,  but  not  named  in  the  agreement,  he  can- 


not thereafter  be  held  unless  he  ratifies  the  con- 
tract—Tryon  v.  Clinch,  186  P.  1042. 

(D)  Ratification. 

«=>I63(2)  (CaLApp.)  In  case  of  ratification  of 
a  contract  by  a  principal,  there  need  be  no  new 
consideration  particularly  referable  to  the  act 
of  ratification.— Tryon  v.  Clinch,  186  P.  1042. 
<8=>I69(2)  (CaLApp.)  Where  three  owners  of 
land  determined  it  would  be  advisable  to  have  a 
street  constructed,  and  two  of  them  made  a  con- 
tract for  such  construction,  and  subsequently 
the  third  owner,  who  had  been  absent  during  the 
work,  signed  his  name  on  the  written  proposal 
for  the  work  previously  made  by  the  others  un- 
der their  signatures  after  the  word  "Accepted" 
written  by  them,  such  action  on  his  part  con- 
stituted a  sufficient  ratification  of  the  contract 
by  him.-Tryon  v.  Clinch,  186  P.,  1042. 

(E)  Notice  to  Agent. 

<8=>I79(2)  (Or.)  The  rule  that  notice  to  the 
agent  is  notice  to  the  principal  applies  not  only 
to  knowledge  acquired  by  the  agent  in  the  par- 
ticular transaction,  but  to  knowledge  acquired 
by  him  in  a  prior  transaction  and  present  to 
his  mind  at  the  time  he  is  acting  as  such  agent 
in  the  particular  transaction,  provided  it  be 
of  such  character  as  he  may  communicate  to 
his  principal  without  breach  of  professional 
confidence.— Thimsen  v.  Reigard,  186  P.  669. 

(F)  Actions. 

<8=>I90(2)  (CaLApp.)  In  action  against  a  prin- 
cipal, the  agent's  declarations  to  plaintiff  were  ' 
admissible,  where  it  appeared  that  an  agency 
might  exist  and  plaintiff  desired  to  show  he 
dealt  with  the  agent  as  such,  and  not  as  a  prin- 
cipal.—Lawson  v.  Steinbeck,  186  P.  842. 

PRINCIPAL  AND  SURETY. 

See  Bail,  <S=60;  Guardian  and  Ward,  <8=»61; 
Injunction,  «=»235,  252;  Interest,  «=>47; 
Mortgages,  $=>283;  Municipal  Corporations, 
«=>345,  347;  Principal  and  Surety,  «=»172; 
Subrogation,  <§=>41. 

V.  RIGHTS  AND  REMEDIES  OF 
SURETY. 
(A)  As  to  Creditor. 

$=»  1 72  (Ariz.)  Where  street  contractor,  having 
performed  work  under  contracts  pursuant  to 
Improvement  Act  of  1912  (Civ.  Code  1913,  tit. 
7,-  c.  13),  was  adjudged  a  bankrupt,  the  con- 
tractor's surety,  liable  to  creditors  who  bad 
filed  claims  .  as  provided  by  paragraph  1962, 
could  begin  action  to  subject  proceeds  of  the 
contracts  to  payment  of  claims  or  to  be  sub- 
rogated to  the  rights,  of  creditors,  and  to  pre- 
vent a  multiplicity  of  suits,  could  join  creditors 
as  defendants  to  determine  its  liability,  and 
court,  in  order  to  afford  complete  relief,  could 
render  judgment  in  favor  of  each  of  the  sev- 
eral claimants  against  surety.— U.  S.  Fidelity  & 
Guaranty  Co.  v.  California-Arizona  Const.  Co.. 
186  P.  502. 

PROCESS. 

See  Appeal  and  Error,  ®=880;  Appearance, 
<§=>10;    Judgment,  <S=>17;    United  States, 

PROHIBITION. 

I.  NATURE  AND  GROUNDS. 

®=»3(1)  (Okl.)  Prohibition,  being  an  extraor- 
dinary writ,  cannot  be  resorted  to  when  the  or- 
dinary and  usual  remedies  provided  by  law  are 
available.— Billings  Hotel  Co.  v.  City  of  Enid, 
180  P.  10S5. 

II.  JURISDICTION.  PROCEEDINGS, 
AND  RELIEF. 

<g=>26  (Wash.)  On  prohibition  by  a  prosecut- 
ing attorney  to  restrain  a  judge  of  the  superior 
court  from  admitting  to  bail  two  defendants 
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charged  with  a  capital  offense,  though  the  judge 
does  not  in  his  return  negative  in  terms  the 
exception  contained  in  Const,  art.  1,  §  20,  by  re- 
citing he  found  that  the  proof  against  defend- 
ants was  not  evident,  or  the  presumption 
against  them  not  great,  in  view  of  the  pre- 
sumptions in  favor  of  the  return,  application 
for  peremptory  writ  will  be  denied. — State  v. 
Superior  Court  of  Washington  in  and  for  King 
County,  186  P.  801. 

«=27  (Wash.)  On  prohibition  to  prevent  a 
judge  of  the  superior  court  from  admitting  to 
bail  two  defendants  charged  with  a  capital 
offense,  the  presumption  is  in  favor  of  the  reg- 
ularity of  the  proceedings  in  the  superior  court, 
and  it  is  presumed  the  judge  proceeded  in  ac- 
cordance with  the  settled  rnles  of  law  and 
practice,  and  the  prosecuting  attorney  seeking 
the  writ  and  asserting  the  contrary  must  di- 
rectly aver  it,  and,  if  denied,  prove  it. — State  v. 
Superior  Court  of  Washington  in  and  for  King 
County,  186  P.  801. 

e=>29  (OkL)  In  an  application  fox  a  writ  of 
prohibition  in  the  Supreme  Court,  where  the 
court  has  issued  a  temporary  writ  and  plaintiff 
has  observed  and  filed  his  brief  in  compliance 
with  the  rule  of  the  Supreme  Court,  and  the 
case  has*  been  properly  submitted,  and  defendant 
has  neither  filed  a  brief  nor  excused  his  failure 
to  do  so,  and  plaintiff's  brief  appears  reason- 
ably to  sustain  his  position  and  to  support  his 
petition,  the  temporary  writ  will  be  made  per- 
manent—State v.  Beatty,  186  P.  240. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROPERTY. 

«=»9  (Cal.App.)  Possession  of  property  alone 
without  explanation  is  evidence  of  ownership, 
but  it  is  the  lowest  species  of  evidence,  being 
merely  presumptive  and  liable  to  be  overcome 
by  any  evidence  showing  the  character  of  the 
possession,  and  that  it  is  not  necessarily  as 
owner,  and  if  the  custody  and  possession  is 
shown  to  be  equally  consistent  with  an  out- 
standing ownership  in  a  third  person,  no  pre- 
sumption of  ownership  arises  solely  from  pos- 
session.— Lawrence  v.  Long  Beach  Pleasure 
Pier  Co.,  186  P.  606. 

PROTEST. 

See  Statutes,  <g=?35%. 

PUBLIC  IMPROVEMENTS. 

See  Municipal  Corporations,  <E=272-670. 

PUBLIC  LANDS. 

See  Eminent  Domain,  <S=152;  Mines  and  Min- 
erals, ®=>35;  Woods  and  Forests,  €=*8. 

PUBLIC  POLICY. 

See  Husband  and  Wife,  <S=>3». 

PUBLIC  SERVICE  COMMISSIONS. 

See  Carriers,  <8=>20,  100;  Electricity,  «=»11; 
Eminent  Domain,  <g=2;  Telegraphs  and  Tel- 
ephones, <§=>26%. 
<&=>6  (Okl.)  The  Corporation  Commission  was 
created  and  endowed  with  legislative,  executive, 
administrative,  and  judicial  powers. — Muskogee 
Gas  &  Electric  Co.  v.  State,  186  P.  730. 
<S=>7  (Okl.)  The  power  to  fix  rates  is  legisla- 
tive, whether  exercised  by  the  Legislature  di- 
rectly or  by  an  administrative  body  under  del- 
egated authority.— Muskogee  Gas  &  Electric 
Co.  v.  State,  18$  P.  730. 

The<  legislative  power  of  the  Corporation 
Commission  «ver  rates  is  not  confined  to  pre- 
scribing permanent  rates,  but  may  be  exercised 
as  the  exigencies  of  the  times  and  changing 


conditions  demand,  and  the  commission  may 
prescribe  temporary  rates  when  the  necessity 
therefor  is  apparent. — Id. 

The  rate-making  power  of  the  Corporation 
Commission  is  not  limited  to  any  particular 
theory  or  method;  and  the  commission,  if  it 
has  the  necessary  facts  before  it,  may  prescribe 
a  temporary  schedule  of  rates  to  be  effective 
until  it  has  had  time  to  make  an  investigation 
and  a  valuation  of  the  property  of  the  public 
utility.— Id.  • 

The  power  of  the  Corporation  Commission  to 
prescribe  rates  is  not  limited  to  complaints 
filed,  but  is  inherent  in  the  authority  delegated 
to  it— Id. 

<S=>I2  (Okl.)  The  power  of  the  Corporation 
Commission  to  prescribe  rates  is  not  limited 
to  complaints  filed,  but  is  inherent  in  the  au- 
thority delegated  to  it,  and  the  only  question 
of -notice  that  can  be  raised  by  a  public  utility 
is  that  prescribed  for  notice  and  hearing  for 
the  utility  itself— Muskogee  Gas  &  Electric  Co. 
v.  State.  186  P.  730. 

^=»I5  (Okl.)  The  inquiry  of  a  board  of  the 
character  of  the  Corporation  Commission 
should  not  be  too  narrowly  constrained  by  tech- 
nical rules  as  to  the  admissibility  of  evidence; 
its  function  being  largely  one  of  investigation, 
and  it  should  not  be  hampered  in  making  in- 
quiry pertaining  to  rates  of  a  public  utility  by 
those  narrow. rules  which  prevail  in  trials  at 
common  law— Muskogee  Gas  &  Electric  Co., 
v.  State,  186  P.  730. 

<@=>30  (Okl.)  Const,  art  0,  §  22,  requiring  Cor- 
poration Commission  to  certify  on  appeal  all 
facts  on  which  the  order  appealed  from  was 
based  and  which  may  be  essential  to  a  proper 
decision  on  appeal,  as  well  as  a  written  state- 
ment of  reasons  on  which  the  order  was  based 
is  not  fulfilled  by  certifying  the  evidence,  and 
an  order  merely  stating  its  conclusions.— Mus- 
kogee Gas  &  Electric  Co.  v.  State,  186  P.  730. 
<S=>32  (Okl.)  The  fixing  of  rates  is  not  a  ju- 
dicial function,  and  the  right  to  review  conclu- 
sions of  a  board  having  legislative  power  such 
as  the  exercise  by  corporation  commission  is 
limited  to  determining  whether  it  acted  with- 
in its  authority,  or  whether  the  order  is  with- 
out foundation  in  the  evidence  or  a  constitu- 
tional right  of  a  public  utility  has  been  infringed 
by  confiscatory  rates,  or  rates  insufficient  to 
pay  cost  of  service  and  return  a  reasonable 
profit— Muskogee  Gas  &  Electric  Co.  v.  State, 
186  P.  730. 

<g=>33  (Okl.)  Findings  of  fact  made  by  the  Cor- 
poration Commission  are  by  Const  art.  9,  §  22, 
made  prima  facie  just  reasonable,  and  correct. 
—Muskogee  Gas  &  Electric  Co.  v.  State,  186 
P.  730. 

€=»34  (OkL)  The  Corporation  Commission 
having  failed  to  certify  the  facts  upon  which 
the  order  appealed  from  herein  is  based,  and 
which  are  essential  for  a  proper  decision  of  the 
appeal,  it  therefore  becomes  the  duty  of  the 
Supreme  Court  to  remand  the  case  to  the  com- 
mission for  such  finding  of  facts.— Muskogee 
Gas  &  Electric  Co.  v.  State,  186  P.  730. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;  Electricity;  Railroads;  Street 
Railroads;  Telegraphs  and  Telephones. 

QUANTUM  MERUIT. 

See  Master  and  Servant,  ®=70;    Work  and 
Labor. 

QUARANTINE. 

See  Health,  «=»24. 


QUESTIONNAIRES. 

See  Attorney  and  Client,  <S=38,  44. 
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QUIETING  TITLE. 

See  Adverse  Possession,  4=327,  78,  79,  90,  95; 
Appeal  and  Error,  «=>250,  1009,  1052,  1056; 
Boundaries,  4=3,  85,  54;  Easements,  4=»61; 
Execution,  4=3256,  272;  Judgment,  4=sl8, 
255,  675;  Partition,  4=»4;  Pleading,  4=249, 
302;  Taxation,  4=3696,  809;  Waters  and 
Water  Courses,  «=»152. 

X.  RIGHT  OF  ACTION  AND  DE- 
FENSES. 

4=3 1 0(1)  (Cal.App.)  Plaintiff,  suing  to  quiet  ti- 
tle, must  prevail  by  the  strength  of  her  own 
title,  and  not  by  the  weakness  of  defendant's.— 
Wood  v.  Long,  186  P.  415. 
4=>I0(4)  (Or.)  The  deed  to  the  owner  of  the 
record  title  is  a  cloud  on  the  title  acquired  by 
adverse  possession  which  the  party  having  title 
by  adverse  possession  may  sue  to  remove. — 
Looney  v.  Sears,  186  P.  548. 
«=>I9  (Wash.)  A  suit  to  quiet  title  to  a  lot  in- 
volving a  boundary  dispute  is  a  possessory  ac- 
tion for  real  property  under  Rem.  &  Bal.  Code, 
I  785  et  seq.,  in  which  plaintiff  under  section 
793  must  set  up  the  nature  of  his  estate  and 
claim,  and  defendant  must  set  up  his  legal  and 
equitable  defense,  and  the  superior  title,  whether 
legal  or  equitable,  shall  prevail.— Rue  v.  Ore- 
gon &  W.  R.  Co.,  186  P.  1074. 

RABBIT  PENS'. 

See  Burglary,  "8=4. 

RACE. 

See  Deeds,  4=149,  150,  155. 

RAILROADS. 

See  Street  Railroads;  Trial,  4=328. 

X.  OPERATION. 
(F)  Accidents  at  Crossing:*. 

4=303(4)  (Wash.)  Under  Laws  1913,  p.  79,  { 
5,  providing,  when  highway  crosses  railroad  by 
overcrossing,  the  framework  and  abutments 
shall  be  maintained  by  the  railroad,  a  railroad 
was  not  liable  for  death  of  automobile  driver 
at  any  overpass  above  the  railroad's  tracks  at  a 
sharp  curve  in  the  highway;  fall  of  car  having 
been  caused  by  grade  of  roadbed  or  insuffi- 
cient guard  rail,  while  "framework"  means 
everything,  in  contradistinction  to  roadway, 
placed  upon  it  and  abutments.— Pridmore  v. 
Northern  Pac.  Ry.  Co.,  186  P.  862. 
4=327(12)  (Kan.)  A  mature  person  who  at- 
tempts to  cross  an  interurban  railroad  without 
taking  any  precautions  for  his  own  safety,  while 
riding  in  an  automobile  with  another  who  is 
driving,  cannot  recover  for  injuries  from  a 
collision  when  by  looking  he  could  have  seen 
approaching  car  in  time  to  have  warned  driver 
of  the  danger.— Kirby  v.  Kansas  City,  K.  V.  & 
W.  Ry.  Co.,  186  P.  744. 

4=3348(2)  (Cal.App.)  Evidence  held  to  support 
a  finding  that  defendant  railroad  was  guilty  of 
negligence  proximately  causing  the  damages  to 
plaintiff's  automobile  in  a  collision.— Firth  ▼. 
Southern  Pac.  Co.,  186  P.  815. 

(I)  Fire*. 

4=3456  (Idaho)  A  railroad,  which  in  violation 
of  Comp.  St  1919,  §8  2948,  8346,  permits  com- 
bustible material,  not  necessary  for  the  main- 
tenance or  operation  of  the  road,  to  accumulate 
on  its  right  of  way  and  to  remain  there  in  suf- 
ficient quantity  to  communicate  fire,  when  start- 
ed therein,  to  contiguous  property  of  another, 
which  is  injured  or  destroyed  thereby,  is  neg- 
ligent.—Curoe  v.  Spokane  &  I.  E.  R.  Co.,  180 
P.  1101. 

4=3457  (Wash.)  If  a  fire  starts  on  a  railroad 
right  of  way  without  any  negligence  and  the 
railroad  has  knowledge  thereofT  it  must  use 
reasonable  care  to  prevent  the  spread  of  the 


fire  to  adjoining  property. — Jordan  Spokane, 
P.  &  S.  Ry.  Co.,  186  P.  875. 
4=484(1)  (Wash.)  Where  there  was  evidence 
from  which  the  jury  might  find  that  defendant 
had  knowledge  of  a  small  fire  on  its  right  of  way 
and  had  a  sufficient  force  at  hand  to  extinguish 
it  and  that  the  season  was  unusually  dry  and 
the  surroundings  easily  ignitable  and  that  after 
the  lapse  of  some  time  the  fire  was  communi- 
cated to  plaintiff's  premises,  a  nonsuit  at  the 
close  of  plaintiff's  evidence  was  improper.— 
Jordan  v.  Spokane,  P.  &  S.  Ry.  Co.,  186  P. 
875. 

RAPE. 

See  Constitutional  Law,  4=3250;  Habeas  Cor- 
pus, 4=34,  111. 


n.  PROSECUTION  AND  PUNISHMENT. 

(D)  Sentence  and  Punishment. 

4=364  (Cal.App.)  In  view  of  the  nature  of  the 
offense  of  rape,  and  the  classification  of  Pen. 
Code,  |  261,  defining  it,  section  264,  denying  to 
a  party  charged  with  rape  on  a  female  under 
16  the  right  to  have  the  Jury  determine  as  in 
cases  where  the  female  is  over  16  and  under 
18  whether  imprisonment  shall  be  in  the  county 
jail  or  state  prison,  is  not  violative  of  Const  U. 
S— Ex  parte  Todd,  186  P.  790. 

RATE 

See  Public  Service  Commissions,  4=»7. 

REAL  ACTIONS. 

See  Ejectment;  Partition;  Quieting  Title. 

RECEIVERS. 

See  Appeal  and  Error,  4=3781;  Corporations, 
4=3560,  561;  Evidence,  4=382. 

a.  APPOINTMENT,  QUALIFICATION, 
AND  TENURE. 


4=359  (Kan.)  On  collateral  attack  in  a 
brought  to  the  district  court  upon  an  order  of 
the  probate  judge  appointing  a  receiver  a  rec- 
ord of  the  appointment,  based  on  the  finding 
that  plaintiff  was  entitled  to  have  a  receiver 
appointed,  is  prima  facie  evidence  that  all  es- 
sential facts  supporting  jurisdiction  existed 
and  were  shown  to  probate  judge,  so  that  his 
authority  to  make  appointment  is  to  be  presum- 
ed until  the  contrary  appears,  in  view  of  Gen. 
St.  1915,  §  7015  (Code  Civ.  Proc.  {  123),  and 
Code  Civ.  Proc.  §  266  (Gen.  St  1915,  |  7164). 
—Hager  v.  Wilson,  186  P.  974. 

RECEIVING  STOLEN  GOODS. 

See  Criminal  Law,  4=3369,  448,  1036. 
4=37(4)  (Kan.)  Information  under  Gen.  St 
1915,  §  3465,  charging  the  receiving  of  stolen 
goods,  need  not  state  where  the  original  theft 
occurred.— State  v.  Lewark,  186  P.  1002. 
4=37(6)  (Kan.)  Under  a  charge  of  receiving  a 
stolen  automobile  belonging  to  three  individuals, 
a  variance  does  not  result  from  proof  that  it 
was  owned  by  a  partnership  of  which  they 
composed  the  membership,  doing  business  un- 
der the  name  of  the  Western  Land  Company. — 
State  v.  Lewark,  186  P.  1002. 
4=38(1)  (Colo.)  In  a  prosecution  for  receiving 
stolen  automobile  tire  and  drill  found  in  one  of 
defendant's  places  of  business  as  paper  hanger 
and  automobile  painter,  in  which  he  employed 
from  three  to  six  men,  burden  to  prove  stolen 
goods  were  found  in  defendant's  exclusive  pos- 
session, to  support  an  inference  of  his  guilty 
knowledge,  was  on  the  prosecution.— Sitterlee 
v.  People,  186  P.  527. 

4=38(4)  (Colo.)  Stolen  automobile  tire  and  drill, 
found  in  one  of  defendant's  places  of  business 
as  a  paper  hanger  and  automobile  painter,  at 
which  he  employed  from  three  to  six  men,  held 
not  discovered  in  such  exclusive  possession  of 
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defendant  as  to  justify  presumption  of  his 
guilty  knowledge.— Sitterlee  v.  People,  186  P. 
527. 

<£=»8(4)  (Kan.)  Evidence,  in  a  prosecution  for 
knowingly  receiving  stolen  automobile,  held 
sufficient  to  support  findings  that  defendant 
knew  that  the  automobile  had  been  stolen  and 
received  it  in  the  county  charged. — State  v.  Le- 
wark,  186  P.  1002. 

In  a  prosecution  for  knowingly  receiving  a 
stolen  automobile,  it  was  not  necessary  to 
prove  that  defendant  had  absolute  knowledge 
of  the  theft  or  was  advised  as  to  from  whom 
or  when  and  where  the  larceny  had  taken 
place,  merely  that  from  the  circumstances  he 
must  have  understood  that  it  was  stolen  and 
acted  on  that  understanding. — Id. 
®=»9(1)  (Colo.)  Ill  a  prosecution  for  receiving 
stolen  goods,  discovered  in  defendant's  place 
of  business  about  six  weeks  after  the  theft, 
whether  such  time  could  be  considered  "re- 
cent" held  a  question  for  the  jury. — Sitterlee  v. 
People,  186  P.  527. 

RECORDS. 

See  Acknowledgment,  <8=>41;  Appeal  and  Er- 
ror, <S=>294,  494,  501-714,  835,  839,  987; 
Chattel  Mortgages,  <3=84:  Courts,  <S=>33; 
Criminal  Law,  <&=>363,  491,  763,  764,  1092- 
1109;  Execution,  <S=a256;  Forgery,  <8=»12; 
Municipal  Corporations,  €=»519;  Pleading, 
<S=»122;  Taxation,  <S=>497;  Witnesses,  <8=» 
414. 

$=>9(11)  (Cal.Asfe.)  In  proceedings  to  register 
title  to  land,  affidavits  of  merits  under  Code 
Civ.  Proc.  f  473,  to  open  judgment  rendered  on 
service  by  publication  by  defendant  that  she 
stated  all  facts  to  attorney  and  was  advised  of 
a  complete  defense,  and  by  attorney  that  he  had 
examined  proceedings  leading  up  to  plaintiffs 
tax  title,  and  found  Irregularities  in  them,  some 
of  which  were  pointed  out,  and  had  advised 
client  of  a  complete  defense,  held  sufficient. — 
Begga  v.  Riordan,  186  P.  187. 

REFERENCE. 

See  Mandamus,  <8=168. 

I.  NATURE.  GROUNDS,  AND  ORDER 
OF  REFERENCE. 

<3=>34  (N.M.)  Where  a  case  is  referred  to  a 
referee  and  one  of  parties  contends  that  case 
cannot  properly  be  referred  and  that  he  is  en- 
titled to  a  jury  trial,  it  is  his  duty,  prior  to 
a  hearing  and  report  by  referee,  to  move  court 
for  an  order  vacating  the  reference  and  to 
'  award  him  a  trial  by  jury.— E.  M.  Biggs  Tie  & 
Store  Co.  v.  Arlington  Land  Co.,  186  P.  449. 

Objections  that  a  case  is  not  properly  refer- 
able and  that  a  party  is  entitled  to  a  jury  trial 
should  be  made  to  the  court  and  not  to  the 
referee. — Id. 

II.  REFEREES  AND  PROCEEDINGS. 

<g=54  (N.M.)  Code  1915,  §  4239,  providing  for 
appointment  of  referee,  who  shall  complete 
hearing  within  three  months,  unless  otherwise 
ordered  or  the  time  is  extended  by  court  for 
good  cause  shown,  is  mandatory,  and  a  referee 
must  complete  the  hearing  within  three  months 
from  his  appointment,  unless  the  order  other- 
wise provides  or  the  time  is  extended  by  the 
court,  notwithstanding  sections  4243  and  4247. 
— E.  M.  Biggs  Tie  &  Store  Co.  v.  Arlington 
Land  Co.,  186  P.  449. 

REFERENDUM. 

See  Statutes,  «=>35%. 

REFORMATION  OF  INSTRUMENTS. 

I.  RIGHT  OF  ACTION  AND  DEFENSES. 

4J=b>  1 7(1)  (Utah)  Mutual  mistakes  can  be  cor- 
rected, and  courts  will  reform  a  contract  so  as 


to  express  what  the  parties  actually  agreed  on 
and  make  it  express  the  terms  on  which  the 
minds  of  both  parties  met.— Oram  v.  Reynolds, 
186  P.  100. 

H.  PROCEEDINGS  AND  RELIEF. 

<8=>45(2)  (Utah)  Mutual  mistakes  can  be  cor- 
rected, and  courts  will  reform  a  contract  so  as 
to  express  what  the  parties  actually  agreed  on 
and  make  it  express  the  terms  on  which  the 
minds  of  both  parties  met,  but  the  proof  must 
be  clear,  distinct,  satisfactory,  and  convinc- 
ing, and  not  merely  a  preponderance-  of  the 
evidence— Cram  v.  Reynolds,  186  P.  100. 
<S=>45(3)  (Utah)  Evidence  held  to  show  that 
written  contract  for  the  sale  of  land  by  defend- 
ants to  plaintiffs  omitted  certain  water  rights 
or  shares  of  stock  in  an  irrigation  company  by 
mutual  mistake  of  the  parties  known  to  and 
fraudulently  relied  upon  by.  a  defendant.— Cram 
v.  Reynolds,  186  P.  100. 

REISSUE. 

See  Bills  and  Notes,  <3=426,  440. 

RELEASE. 

See  Evidence,  <e=>430;   Mines  and  Minerals, 
<8=s35;  Trusts,  <g=>282. 

I.  REQUISITES  AND  VALIDITY. 

<t=>2l  (Mont.)  One  who  signed  a  release  or  ac- 
quittance while  not  mentally  competent  to  en- 
ter into  a  contract  of  settlement  became  bound 
by  it,  if  thereafter,  when  he  was  in  the  con- 
trol of  his  faculties,  he  ratified  the  same,  in 
view  of  Rev.  Oodes,  i  4994.— Koerner  v.  North- 
ern Pac.  By.  Co.,  186  P.  337. 

One  who  signed  a  release  or  acquittance 
while  mentally  incompetent  to  enter  into  a  set- 
tlement agreement  could  not  ratify  the  same, 
in  the  absence  of  knowledge  of  the  contents  or 
existence  of  the  contract  to  be  ratified.— Id. 

III.  PLEADING,  EVIDENCE,  TRIAL. 
AND  REVIEW. 

<g=»57(l)  (Mont.)  In  view  of  Rev.  Codes,  | 
8028,  one  may  show  that  a  release  or  acquit- 
tance signed  by  him  was  invalid,  because  ob- 
tained through  fraud,  or  because  of  lack  of 
mental  capacity  on  his  part,  by  a  bare  pre- 
ponderance of  the  evidence.— Koerner  v.  North- 
ern Pac.  Ry.  Co.,  186  P.  337. 
€=58(1)  (Mont.)  In  an  action  for  damages  for 
personal  injuries,  wherein  defendant  set  up  a 
release  signed  by  plaintiff,  whether  or  not  plain- 
tiff, who  signed  the  release  while  mentally  in- 
competent, ratified  the  same  by  letters  subse- 
quently written  by  him,  held  for  the  jury. — 
Koerner  v.  Northern  Pac.  Ry.  Co.,  186  P.  337. 
<8=»58(4)  (Mont.)  In  an  action  for  damages  for 
personal  injuries,  whether  plaintiff,  when  be 
signed  a  release,  was  not  mentally  competent 
by  reason  of  his  injury,  held  for  the  jury.— 
Koerner  v.  Northern  Pac.  Ry.  Co.,  186  P.  337. 

REMAINDERS. 

See  Life  Estates,  «J=24. 

RENEWAL 

See  Electricity,  «3=>11. 

REPLEVIN. 

VI.  TRIAL,  JUDGMENT,  ENFORCE. 
MENT  OF  JUDGMENT.  AND 
REVIEW. 

<g=»l03(l)  (Cal.)  In  replevin  of  automobile, 
where  defendant  claimed  a  lien  for  repairs,  he 
was  entitled  to  judgment  for  no  greater  sum  as 
damages  than  the  amount  due  him  for  repairs, 
and  judgment  for  the  value  of  the  machine  was 
error.— Connell  v.  Hogg,  186  P.  " " 
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REPORTS. 

See  Mandamus,  €=168. 

REPUDIATION. 

See  Bastards,  <8=106;  Specific  Performance, 

RESTITUTION. 

See  Appeal  and  Error,  4=31180. 

RETROSPECTIVE  LAWS. 

See  Constitutional  Law,  <S=>190. 

RETROSPECTIVE  LEASES. 

See  Landlord  and  Tenant,  45=>71. 


See  Taxation. 


REVENUE. 


REVIEW. 

See  Appeal  and  Error;  Certiorari. 

REVIVAL. 

See  Abatement  and  Revival,  «=>71-74. 

RIGHT  OF  WAY. 

See  Municipal  Corporations,  ©=»705. 

RISKS. 

See  Master  and  Servant,  «=»204->221. 

ROADS. 

See  Highways. 

ROBBERY. 

See  Criminal  Law,  «=>230,  240,  274. 

SALES. 

See  Appeal  and  Error,  «=>882,  1067;  Attach- 
ment. $=»11;  Bankruptcy,  <8=»184;  Chat- 
tel Mortgages,  <S=»34,  229;  Contracts,  «=> 
10,  277;  Corporations,  «=>30,  98,  116; 
Evidence,  <S=>16,  155,  823,  434,  442,  457; 
Frauds,  Statute  of,  «=>90;  Principal  and 
Agent,  «=>23,  103;  Sales,  «=»175;  Taxation, 
<S=>6SG-725;  Trial,  <3=251,  260;  Vendor  and 
Purchaser. 

I.  REQUISITES  AND  VALIDITY  OF 
CONTRACT. 

■8=22(4)  (Okl.)  An  offer  of  sale  of  personal 
property  and  its  acceptance  must  receive  a  rea- 
sonable construction,  and  the  proposer  is  bound 
by  its  acceptance  in  that  sense,  and  immaterial 
variances  between  the  offer  and  its  acceptance 
will  be  disregarded,  notwithstanding  Rev.  Laws 
1910,  §  916.— Foster  v.  TV  est.  Pub.  Co.,  186  P. 
1083. 

Where  parties  agreed  to  exchange  certain 
law  books,  and  a  difference  arose  over  some  vol- 
umes missing  from  the  books  shipped  by  de- 
fendant to  plaintiff,  and  plaintiff  by  letter  made 
defendant  propositions  of  settlement,  defend- 
ant's letter,  stating  his  idea  of  a  fair  settle- 
ment, and  that,  if  plaintiff  did  not  take  that 
view,  he  could  do  nothing  but  accept  one  of  the 
offers  in  plaintiff's  letter,  and  specifying  his 
choice  of  such  offers,  amounted  to  a  binding 
contract,  and  an  unqualified  acceptance  of  the 
offer  chosen.— Id.  . 
<$=>24  (Wash.)  An  option  to  purchase,  once 
accepted,  becomes  a  binding  contract  upon  the 
parties  thereto.— Sussman  v.  Gustav,  1S6  P. 
SS2. 

IX  CONSTRUCTION    OF  CONTRACT. 

<£=>7I<4>  (Cal.App.)  Seller  of  "entire  crop  of 
figs"  to  be  grown  under  contract  requiring 


seller  to  deliver  crop  free  from  defective  figs 
in  merchantable  condition,  and  making  it  op- 
tional with  buyer  to  reject  defective  figs,  re- 
quired seller  to  tender  the  defective  as  well  as 
the  good  figs— Rosenberg  v.  Rogers,  186  P.  366. 
€=>77(2)  (Wash.)  A  purchaser  of  junk  f.  o. 
b.  cars  Seattle  was  under  no  obligation  to  fur- 
nish or  see  that  the  seller  was  furnished  with 
carB,  although  subsequent  to  the  contract  he 
orally  agreed  to  assist  the  seller  in  procuring 
cars.— Sussman  v.  Gustav,  186  P.  882. 
<e=>83  (Cal.App.)  The  term  "f.  o.  b."  means 
that  the  seller  is  to  put  the  goods  on  board  at 
his  own  expense  on  account  of  the  person  for 
whom  they  are  shipped,  and  the  goods  are  at 
the  risk  or  the  buyer  from  the  time  they  are  on 
board.— Whitaker  v.  Dunlap-Morgan  Co.,  186  P. 
181. 

III.  MODIFICATION  OR  RESCISSION 
OF  CONTRACT. 
(A)  By  Amemcst  of  Parties. 

<6=89  (Wash.)  Time  for  performance  of  con- 
tract for  the  sale  and  delivery  of  oriental  Soya 
bean  oil  held  extended  by  mutual  agreement  to 
the  date  of  February  19,  1918,  when  it  was 
finally  breached  by  defendant  seller  by  failure 
to  deliver.— Marden,  Orth  &  Hastings  Corpora- 
tion v.  Trans-Pacific  Corporation,  186  P.  884. 

(C)  Rescission  by  Buyer. 

<$=>I23  (Wash.)  Defendants  may  not  complain 
of  the  trial  of  the  action  as  one  for  rescission 
of  a  contract  of  purchase  of.*  truck,  procured 
by  fraud,  because  of  any  mlPthat  such  action 
can  only  be  maintained  when  the  parties  can 
be  placed  in  statu  quo;  plaintiff  having  offered 
to  receive  back  the  car  which  he  turned  in  as 
part  payment,  and  failure  of  the  complaint  to 
offer  to  pay  for  the  use  of  the  truck  being  well 
accounted  for  by  testimony  from  which  it  may 
be  concluded  that  because  of  continuous  trou- 
bles with  the  truck  its  use  was  of  no  value  to 
plaintiff.— Wells  .v.  Walker,  186  P.  857. 

IV.  PERFORMANCE  OF  CONTRACT. 
(C)  Delivery  and  Acceptance  of  Goods. 

«=»  1 52  (Wash.)  Under  a  contract  to  deliver 
junk  f.  o.  b.  cars  at  Seattle,  it  was  the  duty  of 
the  seller  to  load  the  junk  within  a  reasonable 
time,  and  there  was  no  duty  devolving  upon 
the  buyer  to  demand  the  loading  of  the  iron,  or 
its  delivery-— Sussman  v.  Gustav,  186  P.  882. 
<3=>I68(2)  (Cal.App.)  Where  experienced  agent 
of  buyer  had  full  opportunity  for  inspecting  at 
point  of  shipment  hay  delivered  there  under  a 
contract  for  f.  o.  b.  delivery,  and  he  made  out  ' 
bills  of  lading  and  superintended  shipments, 
seller  had  no  right  of  inspection  at  place  of 
delivery  under  doctrine  of  implied  warranty; 
the  hay  having  been  accepted  as  well  as  deliv- 
ered at  the  point  of  shipment.— Whitaker  v. 
Dunlap-Morgan  Co.,  186  P.  181. 
<S=>I74  (Or.)  Where  potatoes  have  been  sold 
to  be  delivered  at  a  designated  point,  the  pur- 
chaser must  be  on  hand,  either  in  person  or 
by  some  authorized  representative,  to  accept 
the  potatoes  and  pay  the  price,  and  he  cannot 
insist  that  the  potatoes  be  billed  or  shipped  to 
him  from  such  point  until  payment  is  made; 
the  seller  having  stipulated  for  payment  through 
a  bank  at  that  point.— J.  L.  Price  Brokerage 
Co.  v.  Baker  Grocery  Co.,  186  P.  23. 
<§=>I75  (Wash.)  Where  buyer's  agent  in  Du- 
I  luth,  Minn.,  wired  seller  in  Washington  offer 
I  to  buy  200  tons  secondhand  steel  wire  rope 
I  "offered  to  you  to-day  by  Duluth  Iron  &  Metal 
.  Co.  at  two  and  one-half  cents  per  pound  f.  o.  b. 
Seattle.  •  *  *  Will  inspect  and  accept  rope 
here."  which  offer  was  accepted,  and  seller  wir- 
ed the  iron  and  metal  company,  "Ship  to  as 
200  tons  as  selected  by"  buyer's  agent,  but 
buyer's  aient  inspected  and  rejected  some  of 
the  rope  in  Duluth.  which  fact  was  not  made 
known  to  seller,  and  accepted  only  one  car,  and 
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the  iron  and  metal  company  shipped  several 
cars  to  the  seller  for  delivery  to  the  buyer, 
which  cars  the  buyer  refused  because  not  in- 
spected or  accepted  by  its  agent,  buyer  had  no 
cause  of  action  for  breach  of  the  contract,  hav- 
ing itself  breached  the  contract  by  failing  to 
accept  the  rope  contracted  for,  -which  it  had 
contracted  to  inspect  at  Duluth. — Mill  &  Mine 
Supply  Co.  v.  Seattle  Frog  &  Switch  Co.,  186 
P.  1067. 

(D)  Payment  of  Price. 

<8=»lo3  (Wash.)  Under  a  contract  to  deliver 
junk  f.  6.  b.  cars  at  Seattle,  purchaser  was  un- 
der no  obligation  to  either  tender  or  pay  the 
purchase  price  until  the  seller  had  so  loaded 
the  cars.— Sussman  v.  Gustav,  186  P.  882. 

V.  OPERATION  AND  EFFECT. 
(A)  Tranafer  of  Title  aa  Between  Partlea. 

<3=>2l8'/2  (Cal.App.)  Where  contract  of  sale 
provides  that  goods  are  to  be  delivered  f.  o.  b. 
at  point  of  shipment,  the  presumption  that  the 
property  is  to  pass  then  is  applicable. — Whit- 
aker  v.  Dunlap-Morgan  Co.,  186  P.  181. 

(D)  Bona  Fide  Pnrohasera. 

<g=>234(5)  (Cal.App.)  Where  possession  of  au- 
tomobile was  fraudulently  obtained  from  own- 
er, and  it  was  sold  by  fraudulent  possessors  to 
a  purchaser  who  relied  wholly  on  representa- 
tions, and  not  on  bill  of  sale  signed  by  owner, 
purchaser  was  not  protected  as  against  owner; 
delivery  of  possession  of  personalty  not  im- 
plying transfer  of  title,  particularly  where 
transfer  is  procured  by  fraud.— Knapp  v.  Ly- 
man, 186  P.  385. 

VI.  WARRANTIES. 

<8=>288(3)  (CaLApp.)  Buyer  of  gasoline  engine 
for  irrigation  pump  was  justified  in  continuing 
bis  efforts  to  use  engine  over  a  very  considera- 
ble period  of  experimenting  with  it  under  rep- 
resentations from  sellers  that  they  would  rem- 
edy its  defects  and  while  all  parties  were  work- 
ing in  good  faith  to  accomplish  that  end. — 
Cohn  v.  Bessemer  Gas  Engine  Co.,  186  P.  200. 

VU.  REMEDIES  OF  SELLER. 
(B)  Aetlona  for  Price  or  Valne. 

«=355(1)  (Cal.App.)  Where  property  in  hay 
sold  passed  at  place  of  sale,  buyer,  having  been 
given  full  right  of  inspection  at  that  place, 
can  base  no  rights  on  condition  of  goods  prior 
thereto;  the  answer  in  action  for  price  having 
presented  no  issue  of  limitation  of  inspection 
by  reason  of  misleading  assurance  of  buyer  be- 
fore sale  was  completed.— Whitaker  v.  Dunlap- 
Morgan  Co.,  186  P.  181. 

(F)  Aotiona  for  Damages. 

<S=»383  (Wash.)  In  an  action  for  damages, 
consisting  in  loss  of  profits,  resulting  from  de- 
fendant buyers'  refusal  to  accept  steel  beds 
manufactured  by  plaintiff  for  defendants,  testi- 
mony as  to  the  loss  of  profits  by  plaintiff 
through  defendants'  failure  to  pay  for  the  beds, 
indefinite  as  to  the  number  actually  manufac- 
tured and  delivered,  held  so  suppositive  and 
postulatory  that  in  law  it  could  not  be  the 
foundation  of  a  verdict  for  prospective  profits, 
recoverable  only  when  proved  with  reasonable 
certainty. — American  Iron  &  Wire  Works  v. 
Fischer,  186  P.  877. 

<S=>384(2)  (N.M.)  Where  a  contract  for  the 
sale  of  goods  provides  for  their  delivery  at  a 
designated  point  f.  o.  b.,  and  where  the  title 
from  the  seller  to  the  buyer  passes,  other  terms 
of  the  contract  having  been  complied  with,  the 
place  so  designated  is  the  point  of  delivery,  as 
respects  damages  for  buyer's  refusal  to  accept. 
— R.  W.  Kounsavall  &  Co.  v.  H.  Herstein  Seed 
Co.,  186  P.  1078. 
The  measure  of  damages  where  the  buyer  re- 
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fuses  to  accept  and  pay  for  the  goods  purchased 
is  the  difference  between  their  market  value  at 
the  time  and  place  of  delivery  and  the  contract 
price.— Id. 

VIII.  REMEDIES  OF  fSUYER. 

(A)  Recovery  of  Price. 

4t=»39l(7)  (Wash.)  Where  plaintiff  purchased 
hay  upon  measurements  to  be  made  by  it,  and 
such  measurements  were  fairly  made,  and 
plaintiff  tendered  to  defendant  seller  amount 
due  according  to  said  measurements,  which  was 
refused  and  defendant  failed  to  deliver  the  hay, 
plaintiff  is  entitled  to  recover  advance  payment. 
— W.  F.  Jahn  &  Co.  v.  Wright,  186  P.  262. 

(C)  Aotiona  for  Breach  of  Contract. 

<S=?405  (Wash.)  Where,  before  the  time  named 
in  a  contract  for  the  delivery  of  manufactured 
articles,  the  manufacturing  company  breached 
the  contract  and  notified  the  buyer  that  it 
would  not  pel-form  it,  the  buyer,  relying  upon 
the  breach  for  the  recovery  of  damages,  was  not 
required  to  allege  and  prove  ability  and  readi- 
ness to  perform— Citizens'  Bank  v.  Willing,  186 
P.  1072. 

<©=»407  (Wash.)  A  buyer,  having  waited  a  year 
for  the  delivery  of  iron  purchased,  was  under 
no  obligation  to  accept  an  offer  of  delivery, 
made  after  suit  brought  for  damages  for  fail- 
ure to  deliver. — Sussman  v.  Gustav,  186  P.  882. 
■S=>409  (Wash.)  A  suit  brought  ten  days  after 
tender  of  purchase  price  for  junk  to  be  deliv- 
ered f.  o.  b.  cars  at  Seattle  was  not  premature, 
where  at  the  time  of  the  tender  the  seller  re- 
fused to  fix  any  time  for  delivery,  or  to  make 
any  positive  agreement  with  reference  thereto. 
—Sussman  v.  Gustav,  186  P.  882. 
<g=4l5  (Or.)  In  an  action  by  a  purchaser  for 
breach  of  a  contract  to  deliver  potatoes,  the 
burden  was  on  him  to  show,  not  only  that  he 
had  complied  with  the  conditions  of  the  con- 
tract on  his  part,  or  that  be  was  ready  to  com- 
ply at  the  time  and  place  fixed  by  the  contract, 
but  also  that  defendant  failed  to  deliver  or  have 
the  potatoes  ready  for  delivery  on  payment  by 
plaintiff. — J.  L.  Price  Brokerage  Co.  v.  Baker 
Grocery  Co..  186  P.  23. 

<3=>4I8(2)  (Kan.)  In  an  action  by  the  buyer 
against  the  seller  for  breach  of  contract  for  the 
delivery  of  corn,  the  measure  of  damages  is, 
as  a  general  rule,  the  market  value  of  the 
corn  at  the  time  and  place  of  delivery,  less  the 
contract  price.— Brumley  v.  Thompson,  186  P. 
986. 

<8=»4I8(2)  (Wash.)  Purchaser  of  oriental 
Soya  bean  oil,  "c.  i.  f."  Seattle,  was  entitled  to 
recover,  for  seller's  failure ,  to  deliver,  differ- 
ence per  pound  between  contract  price  and 
market  price  at  Seattle  on  date  of  breach.— 
Marden,  Orth  &  Hastings  Corporation  v. 
Trans-Pacific  Corporation,  186  P.  884. 

(D)  Aetlona  and  Counterclaims  for  Breach 
of  Warranty. 

<S=>437(2)  (CaLApp.)  In  buyer's  action  for 
breach  of  warranty  of  efficiency  of  gasoline  en- 
gine,  complaint  alleging  that  buyer  told  seller 
at  time  warranty  was  made  of  the  condition 
of  bis  growing  crop  and  of  contemplated  plant- 
ing of  additional  acreage  of  alfalfa  and  that 
he  depended  upon  the  gasoline  engine  to  supply 
water  to  sustain  crops,  and  further  alleging 
facts  sufficient  to  inform  seller  of  disastrous 
consequences  to  crops  upon  failure  of  engine  to 
meet  guaranteed  requirements,  held  sufficient 
to  sustain  verdict  for  special  damages  for  loss 
of  seed  and  damages,  notwithstanding  Civ. 
Code,  §§  3300,  3313,  3314.— Cohn  v.  Bessemer 
Gas  Engine  Co..  186  P.  200. 
<3=>442(5)  (Cal.App.)  Buyer  of  gasoline  engine 
for  irrigation  purposes  in  action  for  breach  of 
warranty  would  be  entitled  to  recover,  under 
a  proper  state  of  pleadings  and  evidence,  the 
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fair  rental  value  of  such  acreage  of  bis  land 
aa  he  might  be  deprived  of  by  the  failure  of 
an  irrigation  supply  through  the  breach  of  the 
warranty—  Cohn  v.  Bessemer  Gas  Engine  Co., 
18(1  P.  200. 

Buyer  of  gaatline  engine  for  irrigation  pur- 
poses was  not  entitled,  upon  breach  of.  war- 
ranty  of  efficiency  of  engine,  to  recover  as 
damages  the  stipulated  rent  due  buyer  on  ten- 
ant's failure  to  pay  rents,  on  theory  that  by 
reason  of  failure  of  pump  to  supply  water  ten- 
ants were  unable  to  raise  crops,  and  therefore 
unable  to  pay  rent,  where  breach  of  warranty 
did  not  relieve  tenants  under  the  lease  of  lia- 
bility for  rent,  and  did  not  deprive  tenants  en- 
tirely of  irrigation,  since  tenant's  inability  to 
pay  rent  might  have  been  due  to  other  sourc- 
es: such  damages  being  too  remote  and  uncer- 
tain.—Id. 

«=>442(8)  (CaLApp.)  Under  Civ.  Code,  {  3314, 
providing  that  upon  breach  of  warranty  of  fit- 
ness of  article  for  a  particular  purpose  buyer 
shall  be  entitled  to  a  fair  compensation  for  the 
loss  incurred  by  an  effort  in  good  faith  to  use 
it  for  such  purpose,  buyer  of  gasoline  engine 
for  irrigation  purposes,  upon  breach  of  warran- 
ty of  horse  power,  was  entitled  to  loss  of  seeds 
and  loss  to  crops  caused  by  his  unsuccessful  ef- 
fort to  use  engine;  such  loss  being  the  natural 
and  proximate  result  of  the  breach. — Cohn  v. 
Bessemer  Gas  Engine  Co.,  186  P.  200. 
iQ.  j  115(4)  (CaLApp.)  In  buyer's  action  for 
breach  of  warranty  that  gasoline  engine  would 
develop  certain  horse  power,  where  defense 
was  that  buyer  had  failed  to  use  the  particular 
oil  fuel  designated  in  the  contract,  jury  was 
justified  in  finding  that  the  fault  was  'in  the 
mechanism,  and  not  in  the  fuel,  where  seller's 
agents  had  experimented  with  the  engine  and 
failed  to  make  it  a  success.— Cohn  v.  Bessemer 
Gas  Engine  Co.,  186  P.  200. 

IX.  CONDITIONAL  SAXES. 

4fcs»467  (Idaho)  Conditional  sales,  like  other 
contracts,  are  to  be  construed  according  to  the 
intent  of  the  parties  as  disclosed  by  the  terms 
when  they  are  not  ambiguous. — Berlin  Machine 
Works  v.  Dehlbom  Lumber  Co.,  180  P.  513. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  Constitutional  Law,  <3=>121;  Judgment, 
<8=»58S;  Jury,  <S=»14. 

II.  PUBLIC  SCHOOLS. 

(B)  Creation,  Alteration,  Existence,  and 
Dissolution  of  Districts. 

<S=2I  (Wash.)  School  districts  possess  only 
such  powers  as  may  be  conferred  upon  them  by 
legislative  enactment.— State  v.  Clausen,  18o 
P.  819. 

(B)   District   Debt,   Securities,  and  Tax- 
ation. 

<8=>97(1)  (Wash.)  Whether  or  not  school  dis- 
tricts shall  possess  the  power  to  borrow  mon- 
ey and  issue  negotiable  bonds  evidencing  their 
debts  so  created  is  wholly  a  matter  of  legis- 
lative will,  and  such  power  may  by  the  Legis- 
lature be  granted  or  withheld  and  may  be  tak- 
en away  or  limited  after  once  being  granted, 
subject  only  to  the  limitation  that  it  shall  not 
be  exercised  so  as  to  impair  the  obligation  of 
contracts— State  v.  Clausen,  180  P.  319. 
«=>97(8)  (Or.)  Under  Laws  1913,  p.  299,  le- 
gality of  school  district  bonds  executed,  regis- 
tered, and  delivered  to  purchaser  as  there  pro- 
vided after  an  election  for  their  issuance,  are 
incontestable^  in  the  absence  of  fraud  or  some 
fatal  defect  in  the  proceedings,  known  to  the 
purchaser  at  or  before  purchase.— Pullen  v. 
School  Dist.  No.  3,  Multnomah  County,  186 

SECRET  PROFITS. 

See  Joint  Adventures,  $=>5;    Principal  and 
Agent,  *=»69. 


SEDITION. 

See  Criminal  Law,  «=371,  413;  Indictment 
and  Information,  <8=>125;  War,  <8=4. 

SELECTIVE  SERVICE  ACT. 

See  Attorney  and  Client,  «=>38,  44.  ' 

SENTENCE. 

See  Criminal  Law,  <8=»979-988. 

SEPARATION. 

See  Husband  and  Wife,  <8=>278. 

SET-OFF  AND  COUNTERCLAIM. 

See  Eminent  Domain,  $=»146. 

II.  SUBJECT-MATTER. 

<3=>26  (CaLApp.)  Conversion  by  plaintiff,  in  a 
suit  on  a  money  demand,  of  the  property  at- 
tached in  the  suit,  by  conspiracy  with  a  judg- 
ment creditor  for  unfair  sale,  does  not  relate 
to  the  transaction  in  suit,  and  damages  for 
such  conversion  cannot  be  made  the  basis  of  a 
cross-complaint. — United  Casting  Co.  v.  Dun- 
can, 186  P.  403. 

<8=29(1)  (CaLApp.)  In  statutory  action  by 
county  for  money  illegally  paid  out  of  treas- 
ury, defendant  was  not  entitled  to  maintain  a 
cross-action  for  services  performed  as  a  ma- 
tron at  the  special  instance  and  request  of  the 
sheriff  of  the  county;  the  relief  demanded  by 
defendant  not  being  relief  "relating  to  or  de- 
pending upon  the  contract  or  transaction  upon 
which  the  action  is  brought  or  affecting  the 
property  to  which  the  action  relates,"  under 
Code  Civ.  Proc.  §  442.— Santa  Barbara  County 
v.  Janssens.  186  P.  372. 
«8=»29(1)  (CaLApp.)  Under  Code  Civ.  Proc.  {{ 
437,  438,  providing  that  defendant  may  set  up  a 
counterclaim,  which  must  be  one  existing  in 
favor  of  the  defendant  and  against  a  plaintiff, 
between  whom  a  several  judgment  may  be  had 
in  the  action,  and  arising  out  of  the  transaction 
set  forth  in  the  complaint  as  the  foundation  of 
plaintiffs  claim,  etc.,  the  right  of  action  to  col- 
lect a  note  which  the  maker  was  seeking  to  can- 
cel on  the  ground  of  fraud  is  not  a  counterclaim 
which  within  the  terms  of  the  statute  the  hold- 
ers must  set  up  under  penalty  of  losing  their 
right  of  action  under  section  439. — Ward  v. 
Goetting,  186  P.  640. 


See  Drains. 


SEWERS. 


See  Ap: 
<B=>35 


SICK  BENEFITS. 

See  Husband  and  Wife,  <S=»249. 

SIGNATURES. 

and  Error,   <S=>417;  Statutes, 

SODOMY. 

See  Criminal  Law,  <8=507,  742,  1169 ;  Witness- 
es, «=>351. 

SPECIFIC  PERFORMANCE 

See  Courts,  <8=222. 

II.  CONTRACTS  ENFORCEABLE. 

<g=>28(2)  (Utah)  An  option  to  purchase  land 
providing  for  the  transfer  of  title  subject  only 
to  such  liens  and  incumbrances  as  were  to  be 
assumed  implied  some  form  of  security,  and 
was  not  too  indefinite  to  be  specifically  enforced 
in  the  absence  of  any  showing  that  the  security 
contemplated  was  inadequate. — Thomas  v.  John- 
son, 186  P.  437. 

<g=28(3)  (Utah)  An  option  to  purchase  land 
providing  that  one-fourth  of  the  price  should 
be  paid  in  cash,  one-fourth  on  or  before  a  spec- 
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ified  date,  and  "balance  ten  years  time  at  8 
per  cent,  per  annum,"  was  sufficiently  definite 
as  to  the  time  of  payment  of  principal  and  in- 
terest to  justify  specific  performance— Thom- 
as v.  Johnson,  186  P.  487. 
«=»4I  (Okl.)  Notwithstanding  Rev.  Laws  1910, 
§  941,  a  suit  in  equity  may  be  maintained  to 
enforce  specific  performance  of  an  oral  con- 
tract for  the  conveyance  of  land,  where-  the 
moving  party  has  fully  performed  the  terms  of 
such  contract  on  his  part.— King  v.  Gants,  186 
P.  960. 

<8=»47  (Or.)  A  court  of  equity  will  require  spe- 
cific performance  of  an  oral  lease  for  a  term 
of  more  than  one  year,  and  therefore  void  un- 
der the  statute  of  frauds,  where  the  tenant  has 
entered  into  the  premises  and  has  incurred  ex- 
pense in  making  valuable  permanent  improve- 
ments and  changed  his  position  to  such  an  ex- 
tent that  a  refusal  on  the  part  of  the  lessor  to 
perform  operates  as  a  fraud  on  the  right  of  the 
lessee.— Friberg  v.  Bjelland,  186  P.  1113. 

HI.  GOOD  FAITH  AND  DILIGENCE. 

$=>96  (Cal-App.)  Vendee  in  a  contract  of  sale 
of  land  having  repudiated  the  transaction  and 
attempted  to  rescind  the  contract,  it  was  no 
longer  necessary  for  the  vendor,  before  bringing 
a  suit  for  specific  performance,  to  tender  the 
vendee  a  deed  or  a  certificate  of  title  provided 
for  in  the  contract.— Teague  Inv.  Co.  v.  Setchel, 
186  P.  1046. 

IV.  PROCEEDINGS  AND  BELIEF. 

<8=>I06(1)  (Okl.)  That  the  parties  had  dis- 
posed of  a  part  of  property,  or  a  part  of  their 
interest  therein,  before  an  action  for  specific 
performance  of  contract  to  convey  interest  in 
land,  will  not  defeat  plaintiffs  right  to  spe- 
cific performance,  where  the  record  shows  that 
when  action  was  begun  the  parties  had  suffi- 
cient interest  in  premises  to  comply  with  plain- 
tiff's demand.— King  v.  Gants,  186  P.  960. 

In  action  for  specific  performance  of  a  con- 
tract to  convey  an  interest  in  real  estate,  it  is 
not  necessary  to  make  parties  defendants  those 
who  may  have  purchased  from  the  vendor  since 
the  beginning  of  the  suit. — Id. 
<S=>I20  (Okl.)  In  action  for  specific  perform- 
ance by  requiring  an  assignment  of  one-six- 
teenth of  all  oil  produced  on  certain  land  to 
plaintiff  in  consideration  of  and  as  a  commis- 
sion for  procuring  assignment  of  a  lease  to  de- 
fendants, testimony  of  a  third  party  corrobo- 
rative of  plaintiff's  testimony  as  to  perform- 
ance of  bis  part  held  admissible  under  the  facts 
of  the  case,  and  in  view  of  such  party's  asso- 
ciation with  defendants  and  his  connection  with 
and  interest  in  the  enterprise.— King  v.  Gants, 
186  P  960. 

$=s  1 23(1)  (Okl.)  In  action  for  specific  per- 
formance of  a  contract  to  convey  or  assign  an 
interest  in  oil  from  certain  land  by  way  of  com- 
mission to  plaintiff  for  procuring  an  assign- 
ment of  a  lease  thereof  to  defendants,  held, 
that  a  judgment  for  plaintiff  was  not  clearly 
against  the  weight  of  the  evidence.— King  v. 
Gants,  186  P.  960. 


STATES. 


IV.  FISCAL  MANAGEMENT,  PUBLIC 
DEBT,  AND  SECURITIES. 

<@=»II9  (Kan.)  In  making  highway  improve- 
ments under  Laws  1917,  c.  265,  as  amended  by 
Laws  1919,  c.  246,  the  state  through  its  officers 
exercises  only  educational  and  supervisory 
powers,  and  in  the  exercise  of  powers  and  du- 
ties imposed  is  not  a  party  to  an  improvement 
within  the  meaning  of  the  constitutional  provi- 
sion prohibiting  a  state  from  carrying  on  works 
of  internal  improvement— State  v.  Rauh,  186 

P"  989  STATUTE  OF  FRAUDS. 

See  Frauds,  Statute  of. 


STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actions. 

STATUTES. 

For  statutes  relating  to  particular  subjects,  see 
the  various  specific  topics. 

I.  ENACTMENT,  REQUISITES,  AND 
VALIDITY  IN  GENERAL. 

<8=»22  (CalApp.)  The  amendment  of  Novem- 
ber 15,  1910,  to  article  9,  c.  1,  $  6,  and  chap- 
ter 7,  I  5,  of  the  charter  of  the  city  and  coun- 
ty of  San  Francisco,  as  to  the  firemen's  relief 
fund,  held  properly  approved  by  the  Legisla- 
ture, though  the  title  to  the  Senate  concurrent 
resolution  of  approval  did  not  contain  a  state- 
ment of  the  subject-matter  of  the  amendment, 
in  violation  of  Const,  art.  4,  §  24,  as  to  the  title 
of  statutes;  there  being  a  distinction  between  a 
concurrent  resolution  of  the  Legislature  and  an 
act  which  becomes  a  law  of  the  state. — Corn- 
stock  v.  Davis,  186  P.  380. 
<fc=>35'/2  (Okl.)  A  firm,  partnership,  or  corpo- 
ration as  such  is  not  authorized  by  Bev.  Laws 
1910,  t  3392,  to  sign  the  firm  or  corporate 
name  to  a  referendum  petition,  and  such  a  firm 
or  corporate  name  appearing  upon  such  a  pe- 
tition must  be  disregarded.— In  re  Referendum 
Petitions  on  House  Bill  No.  509,  1919  Legis- 
lature, 186  P.  485. 

Where  a  name  with  the  same  initials  and  the 
same  address  as  to  city,  street,  and  street  num- 
ber appeared  upon  two  separate  petitions  for 
referendum,  such  identity  is  prima  facie  evi- 
dence that  the  same  person  has  signed  both  pe- 
titions, and,  without  contrary  evidence,  it  will 
be  presumed  that  the  name  is  a  duplication  and 
one  of  the  names  will  be  disregarded.— Id. 

A  petition  for  referendum  which  is  not  sign- 
ed and  sworn  to  by  the  person  circulating  it 
does  not  substantially  comply  with  Rev.  Laws 
1910,  i  3373,  and  must  be  disregarded.— Id. 

Where  a  referendum  petition  contains  cer- 
tain signatures  with  the  post  office  address  or 
residence  omitted  from  the  petition,  said  sig- 
natures are  not  in  compliance  with  Rev.  Laws 
1910,  %  3368,  and  must  be  disregarded— Id. 

Signatures  to  referendum  petitions  which  all 
appear  in  the  handwriting  of  one  person  or 
are  written  in  with  a  typewriter  are  not  in 
compliance  with  Rev.  Laws  1910,  §  3392,  and 
cannot  be  considered  as  legal  signatures  to  said 
petition.— Id. 

A  signer  upon  a  referendum  petition,  who 
gives  his  street  address  or  rural  route,  but  fails 
to  designate  the  city  in  which  such  street  is  lo- 
cated or  town  with  which  such  route  is  con- 
nected, has  not  signed  the  petition  as  required 
by  Rev.  Laws  1910,  f  3368,  and  such  signa- 
tures cannot  be  counted. — Id. 

The  written  notice  to  the  Secretary  of  State 
and  to  party  or  parties  who  filed  an  initiative 
or  referendum  petition,  embodying  a  protest 
against  said  petition,  having  been  filed  with  the 
Secretary  of  State,  he  must  then  and  there  fix 
a  day  not  sooner  than  five  days  thereafter  for 
a  hearing  and  it  is  not  essential  that  such  no- 
tice be  served  otherwise  upon  the  party  or 
parties  filing  such  petition.— Id. 

HI.  SUBJECTS  AND  TITLES  OF  ACTS. 

€=120(3)  (Cal-App.)  In  so  far  as  liability  of 
city  for  injuries  to  plaintiff  and  his  automobile, 
due  to  failure  of  city  engineer  to  properly 
guard  trench  dug  in  constructing  Btorm  drain 
across  drive,  is  concerned,  St.  1911,  p.  1115.. 
cannot  be  invoked,  since  in  so  far  as  it  pur- 
ports to  apply  to  municipal  corporations  the 
subject  is  not  within  the  scope  of  the  act  as 
described  in  its  title,  as  required  by  ConBt.  art. 
4.  g  24.— Dobbins  v.  City  of  Arcadia,  186  P. 
190. 

«=»I23(5)  (Cal.)  Expression  in  the  title  of 
the  Street  Improvement  Act  of  1911,  "An  act 
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to  provide  for  work  in  and  npon  streets,  av- 
enues, lanes,  *  •  • "  held,  broad  enough  to 
include  the  construction  of  aewers  therein,  so 
that  improvement  bonds  representing  indebt- 
edness incurred  in  part  for  sewers  were  not  in- 
valid as  for  absence  of  provision  in  the  title  of 
the  act  for  sewer  work.— Watkinson  v.  Vaughn, 
186  P.  753. 

<g=>l25(6)  (Colo.)  Classifications  of  counties  is 
a  step  in  the  constitutional  procedure  to  de- 
termine the  compensation  of  certain  county  of- 
ficers, and  any  statute  treating  of  such  classi- 
fication is  germane  to  the  general  subject  of 
salaries  of  county  officers. — Anderson  v.  Board 
of  Com'rs  of  Douglas  County,  186  P.  284. 

XV.  AMENDMENT,  REVISION,  AND 
CODIFICATION. 

<9=>I35  (Colo.)  Laws  1913,  p.  160,  relating  to 
salaries  of  certain  officers,  is  not  invalid  be- 
cause it  attempted  to  amend  Laws  1891,  p.  307, 
{  1.  which  was  repealed  by  Laws  1905,  p.  174, 
as  it  may  stand  as  an  independent  statute;  its 
purpose  being  reasonably  clear  from  the  lan- 
guage used,  although  the  purpose  appears  in 
that  part  of  the  title  which  quotes  the  title  to 
the  repealed  statute.— Anderson  v.  Board  of 
Com'rs  of  Douglas  .  County,  186  P.  284. 
€=>I46  (Idaho)  After  the  legislative  codifica- 
tion of  laws  of  the  state,  it  is  too  late  to  question 
the  validity  of  a  law  on  the  ground  that  the 
title  in  the  bill  by  which  it  was  originally  en- 
acted was  insufficient  to  conform  to  Const,  art. 
3,  |  16.— Curoe  v.  Spokane  &  I.  E.  R.  Co.,  186 
P.  1101. 


V.  REPEAL,   SUSPENSION,  « 
TION,  AND  REVIVAL. 

4=159  (Wash.)  If  there  Is  a  conflict  between 
two  statutes,  the  earlier  statute  is  superseded 
by  the  later.— State  v.  Giaudrone,  186  P.  870; 
Same  v.  Cassassa,  Id.  872. 

VI.  CONSTRUCTION  AND  OPERA- 
TION. 

(A)  General  Rules  of  Construction. 

<8=>I8I(1)  (Okl.)  The  intention  of  the  Legisla- 
ture when  ascertained  must  govern.— GrayBon 
v.  Thompson,  186  P.  236. 
$=>I84  (Okl.)  When  the  language  of  a  statute 
is  dubious,  the  court,  in  construing  it,  will  con- 
sider the  reason  and  intent  of  the  law,  to  dis- 


cover its  scope  and  true  meaning. — Grayson  v. 
Thompson,  186  P.  236. 

<8=2I  I  (Idaho)  The  rule  which  permits  read- 
ing the  title  of  an  act  in  aid  of  statutory  con- 
struction applies  only  in  cases  where  the  legis- 
lative meaning  is  left  in  doubt  by  failure  to 
clearly  express  it  in  the  law. — Curoe  v.  Spokane 
&  I.  E.  R.  Co.,  186  P.  1101. 
<8=>224  (Okl.)  Subsequent  congressional  leg- 
islation may  be  considered  as  an  aid  to  the  in- 
terpretation of  prior  legislation  upon  the  same 
subject.— Grayson  v.  Thompson,  186  P.  236. 
"2=224  (Wyo.)  Statutes  conferring  on  an 
adopted  child  the  right  to  inherit  property  and 
the  statute  of  descent  and  distribution,  relating 
to  the  same  subject,  should  be  construed  to- 
gether as  one  law. — In  re  CadweU's  Estate,  186 
P.  409. 

<8=»225  (Okl.)  To  ascertain  the  legislative  in- 
tent all  the  various  provisions  of  legislative 
enactments  upon  the  particular  subject  should 
be  construed  together.— Grayson  v.  Thompson. 
186  P.  236. 

<S=»228  (Wyo.)  It  is  a  rule  of  statutory  con- 
struction that  the  expression  of  one  exception 
excludes  all  other  exceptions.— In  re  CadweU's 
Estate,  186  P.  499. 

(B)  Particular  Glasses  of  Statutes. 

<8=>24l(l)  (CalApp.)  Statutes  creating  forfei- 
tures must  be  strictly  construed.— Horton-How- 
ard  v.  Payton,  186  P.  167. 

(C)  Time  of  Taking-  Effect. 

9=9255  (Okl.)  An  act  of  Congress  takes  ef- 
fect on  the  date  of  its  approval  by  the  Execu- 
tive, unless  its  operation  is  postponed  by  its 
own  terms.— Seiffert  v.  Jones,  186  P.  472. 

When  an  act  of  Congress  contains  certain 
provisions  to  take  effect  at  a  future  date,  and 
there  is  no  implication  or  expression  therein 
that  the  act  itself  should  be  postponed,  the  act 
will  take  effect  on  its  approval,  and  the  only 
sections  whose  effect  will  be  postponed  are 
those  as  to  which  postponement  is  expressed 
therein  or  is  to  be  implied  therefrom. — Id. 

Act  Cong.  May  27,  1908,  f  9,  fixes  the  restric- 
tions on  alienation  of*  allotted  lands  of  the  Five 
Civilized  Tribes  after  the  death  of  the  allottee; 
and,  there  being  no  expression  or  inference  in 
the  section  or  act  that  Congress  intended"  to 
postpone  the  time  when  such  section  should 
take  effect,  it  became  effective  May  27,  1908, 
when  the  act  was  approved. — Id. 


STATUTES  CONSTRUED. 


UNITED  STATES. 

CONSTITUTION. 
Amend.  14.  .198,  249,  596,  1115 

Amend.  14,  f  1  790,  1089 

Art.  1,|8,  A  17  655 

Art  1,  |  10  1080 

BANKRUPTCY  ACT. 

Act  1898,  July  1,  cK.  541,  80 
Stat.  5U- 

Ch.  541   249 

§  47.  Amended  1910,  June 
25,  ch.  412,  {  8,  86  Stat. 
.840    41 

§  47a.  Amended  1910. 
June  25,  ch.  412,  j  8,  36 
Stat.  840   912 

i  60a  912 

INTERSTATE  COMMERCE 
.  ACT. 

Act  1887,  Feb.  i,  oft.  104,  U 

Stat.  879. 
Ch.  104   668 


STATUTES  AT  LARGE. 

1872,  June  5,  ch.  308,  17 
Stat  226    684 

1872,  June  5,  ch.  308,  {  3, 
17  Stat.  227    684 

1887,  Feb.  4,  cb.  104,  24 
Stat  379.  See  Inter- 
state Commerce  Act. 

1887,  Feb.  8,  ch.  119,  {  6, 
24  Stat.  390.  Amended 
1901.  March  8,  ch.  868 
81  Stat  1447;  1906, 
May  8,  ch.  2348,  34  Stat 
182    684 

1889,  March  2,  ch.  391,  25 
Stat  871   684 

1897,  June  4,  ch.  2,  J  1,  30 
Stat.  36   254 

1898,  July  1,  eh.  541,  3» 
Stat.  544.  See  Bank- 
ruptcy Act 

1901,  March  1,  ch.  676,  31 
Stat.  864   236 

1901,  March  3,  ch.  868,  31 
Stat  1447   684 


1902,  June  30,  ch.  1323,  g 
6,  32  Stat.  501   206 

1902,  June  30,  ch.  1323,  | 
16,  82  Stat.  503   286 

1902,  June  30,  ch.  1323,  g 
16,  32  Stat.  503.  Re- 
pealed 1908,  May  27,  ch. 

1  199,  g  9,  35  Stat  315. . .  236 

1906,  April  26,  ch.  1876, 

34  Stat  187    236 

1906,  May  A  ch.  2348,  34 

Stat  1827.  684 

1908,  April  22,  cb.  149,  35 

Stat.  65  1028.  1092 

1908,  May  27,  ch.  199,  35 

Stat  312  236 

1908,  May  27,  ch.  199,  g  1, 

35  Stat  312  472 

1908,  May  27,  ch.  199,  g  9, 

35  Stat  815   236.  472 

1910,  June  18,  ch.  309,  36 

Stat  539   993 

1910,  June  25,  ch.  412,  g  8, 

36  Stat.  840  41,  912 

1917,  May  18,  ch.  15,  40 

Stat  76   84ft 
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REVISED  STATUTES. 
8  2289  et  seq   323 

COMPILED  STATUTES  1916 
or  1918. 

8  3951   684 

]  4530  et  seq   323 

j  8363  et  seq   668 

g§  8057-8665  1028.  1092 

!  9631  41,  912 

9644   912 

9759  1081 

COMPILED  STATUTES  1918. 
H  2044a-2044k  848 

COMPILED  STATUTES  AN- 
NOTATED SUPPLE- 
MENT 1919. 

$5  2044a-2044k  848 

ARIZONA. 

REVISED  STATUTES  1913. 

Civil  Code. 

Par.  1227  1117 

Pars.  1953-1977    502 

CALIFORNIA. 

CONSTITUTION. 


Art  1,  8  15. 
Art.  4,  S  18. 


 390 

634 

Art  4.7  f  2*7.7.7.7.7  190,  380 

Art  6,  §  4%  150,  398,  620 

634,  781,  1044 
 376 


Art.  20,  §  15. 


CIVIL  CODE. 

I  14  757 

|  159   135 

§8  163,  164   188 

|  172a   added  by  Laws 

1917,  p.  829,  §  2  806 

88  196a,  204    411 

88  405,  406.   Repealed  by 

Laws  1917,  p.  381   776 

J  407    778 

i§  408-410.    Repealed  by 

Laws  1917,  p.  381   776 

711  596 

1141  150 

j  1161,  1189   408 

|  1213   831 

18  1298,  1306  393 

1313  587 

1442   828 

1503   150 

1624,  subsec.  1  356 

1624,  subsec.  4   809 

1624,  subsec.  6   808 

1624,  subsec.  7  614 

1636   803 

i  1689,  1698   356 

2009   163 

2317   184 

2846,  2847,  2854    798 

2874,  2920,  2988,  3049  178 

3287  1042 

3300   200 

3310  150 

§  3313,  3314    200 

S  3423   625 

S  3439   391 

8  3538   803 

CODE  OP  CIVIL  PROCE- 
DURE. 

i  171  150 

§  282   152 

"  287   772 

287.  subsec.  5   152 

288.  280.  299    772 

{|  318,  319  817 


322    844 

323   1047 

325    599 

338,  subsec.  4   368 

§  367,  369   354 

370   410 

§  378,  382   354 

428   346 

if  437-439    640 

J  442   372 

6  473  187,  351,  617 

|  474   1049 

8  475   410 

8  479   390 

"  537   178 

581   640 

i  647,  648   346 

670   364 

738   133 

939    769 

941b   823 

8  945   1042 

§  953a  149,  617,  769 

I  953c   150 

8  956  195,  769 

8  963   195 

1  963.    Amended  by  Laws 

1915,  p.  209   403 

1033   403 

1049   351 

1161,  subsecs.  3,  4   167 

1162   167 

8  1183,  1187    376 

5  1192   388 

If  1312,  1330   811 

|i  1349,  1350   1041 

8  1582   415 

88  1716,  1717,  1720,  1763, 

1764;  1766,  1808   811 

8  1855,  subsec.  5   803 

8  1870.  subsec.  3   143 

8  1875    634 

8  1880,  subsec.  3   873 

f  1963,  subsec.  26   620 

8  1973,  subsec.  1..:   356 

1973,  subsec.  6   806 

2055....   842 


PENAL  CODE. 

115  ,   406 

236   170 

261,  264   790 

286  .388 

470   406 

669   608 

758  et  seq   634 

769    634 

840   170 

858   361 

1008   406 

1111   388 

8  1191,  1202   790 

1205   608 

1207   790 

1382,  subsec.  2   790 

POLITICAL  CODE. 

f  409a  776 

I  2979a   170 

§8  3776,  3785   617 

8  3786   133 

58  4013,  4021   634 

CITY  CHARTERS. 

San  Diego,  art  2,  ch.  2,  8 

1,  subsec.    29.  Laws 
1889,  p.  653   345 

San  Diego,  art.  2,  ch.  2,  8 

10.  Laws  1889,  p.  658. .  345 
San  Francisco,  art  6,  chs. 

2,  8  767 

San  Francisco,  art.  6,  cb. 

8,  88  1-3,  5,  6   757 

San  Francisco,  art.  9,  cb. 
1,  8  6   380 


San  Francisco,  art  9,  ch. 

7,  8  6   380 

San  Francisco,  art.  12,  8 

16   412 

San  Jose,  art.  8,  ch.  1,  88  1, 

2,  8.    Laws  1897,  pp. 

615-617   769 

LAWS. 

1883,  p.  273,  I  871. 
Amended  by  Laws  1906, 

p.  89  133 

1885,  p.  147   769 

1885,  p.  147,  8  3.  Amend- 
ed by  Laws  1913,  p.  403, 

J  2..  ."  593 

1885,  p.  147,  8  9   593 

1885,  p.  147,  8  10.  Amend- 
ed by  Laws  1913,  p.  407, 
8  3  ...  593 

1885,  p7i47,"  S  'ii .' * .' .' .' .' '.  769 
1885,  p.  147  (8  12%  added 
by  Laws  1913,  p.  409,  8 

5)    593 

1885,  p.  147  (5§  38-44  add- 
ed by  Laws  1891,  p.  116, 

8  1)  769 

1889,  p.  653,  art.  2,  ch. 

2.  §  1,  subsec.  29   345 

1889,  p.  658,  art.  2,  ch.  2, 

S  10.....:   345 

1891,  p.  116.  Repealed  by 
Laws  1893,  p.  38,  8  8..  769 

1891,  p.  116,  8  1  769 

1893,  p.  33   769 

1893,  p.  38,  |_  8  769 


lfc!)7,  pp.  615-«17,  art.  8, 

ch.  1,  88  1,  2,  8   769 

1901.  p.  34..  133 

1905,  p.  89  133 

1911,  p.  713,  81   135 

1911,  p.  730   753 

1911,  pp.*733,  734,  737,  88 

4-6,  16   753 

1911,  p.  1115   190 

1913,  pp.  295,  299,  88  31, 

84f  354 
1913,  pp.*  4031 '4077469,'  88 

2,  3,  5  593 

1915,  p.  43,  8  16   420 

1915,  p.  209   403 

1915,  p.  397    800 

1915,  p.  397,  8  20e  612 

1915,  p.  399,  §  1,  subsec 

14   781 

1915,  p.  409,  8  22b   781 

1915,  p.  422.  Amended  by  . 

Laws  1917.  p.  371   776 

1915,  pp.  866,  875,  88  1,  16  625 

1915,  p.  1225   383 

1915,  p.  1225,  8  1   383 

1915,  p.  1226,  i  1,  subsec. 

11  383 
1915,  p.'i246,'  8*21.' .'!!.' .' .'  383 

1917,  pp.  371,  381   776 

1917,  p.  829,  f  2  806 

1917,  p.  831  163,  800 


COLORADO. 

CONSTITUTION. 

Art.  2,  8  11  

Art.  2,  8  15  


529 
904 


REVISED  STATUTES  1908. 

88  512-525   529 

8  515.   Repealed  by  Laws 

1917,  p.  126   529 

88  2603,  2622   514 

8  6298    529 

i  6525,  subsec.  7  715 

LAWS. 

1891,  p.  307,  8  1.  Repeal- 
ed by  Laws  1905,  p.  174  284 
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1905,  p.  174    284 

1906,  p.  260,  S  21.  Amend- 
ed by  Laws  1907,  p.  490, 

§  3  „  516 

1907,  p.  490.  i  3  516 

1911,  pp.  10,  11  714 

1911,  p.  11.  j  6  515 

1911,  p.  373   533 

1911,  p.  375,  §  5  533 

1911,  p.  527    515 

1913,  p.  160   284 

1815,  p.  515   522 

1917,  p.  126   529 

1917,  p.  127.  i  7  529 

1917,  p.  280   714 

1817,  p.  306,  §  11  516 

IDAHO. 

CONSTITUTION. 

Art.  3,  f  16  1101 

Art.  5,  |  12  912 

REVISED  STATUTES  1887. 
§i  4430,  4441   823 

COMPILED  STATUTES 
1919. 

I  2948  1101 

"  6126  919 

6492   912 

6609   916 

}§  6666,  6667   822 

I  6781   249 

|  6886  915,  923 

I  6949   916 

I  7383,  subsec.  5  911 

I  8346  1101 


KANSAS. 

CONSTITUTION. 

Art.  11,  |1  131,  989 

Art.  11,  §  2  131 

Art.  11,  |  4  989 

CODE '  OP  CIVIL  PRO- 
CEDURE. 

f|  123,  266    974 

f  320  1023 

I  368  1010 

CODE  OP  CRIMINAL 
PROCEDURE. 
§  287  1009 

GENERAL  STATUTES  1901. 
§i  7503,  7508   131 

GENERAL  STATUTES  1915. 

8  1233   750 

i  2926  1009 

1  3465  1002 

6?  3844,  3845   985 

i  4675  1010 

§  4677  1025 

i  4700   979 

S  4700,  subsec.  8  979 

S  4703    879 

«S  4888,  4889   748 

fg  5873-5879   198 

$  5896.  Amended  by  Laws 

1917,  cb.  226,  $  27    972 

§§  5890-5942  1035 

i  5939.  Amended  by  Laws 

1917,  ch.  226,  i  24  127 

f§  7015,  7164   974 

|  7222  1023 

i  7272  1010 

8  7976    742 

§  8206  1009 

§  10973,  subsec.  1  127 

I  11150  131 


LAWS. 

1866,  ch.  118,  f§  2,  4  131 

1866,  ch.  118,   Si  2,  4. 

Amended  by  Laws  1907, 

ch.  408,  i  1  131 

1907,  ch.  408,  §  1   131 

1911,  ch.  218.  Amended 

by  Lews  1913,  ch.  216..  977 
1911,  ch.  218.  |§  11,  12. . .  977 

1913,  ch.  216  127,  977 

1917,  ch.  208  1023 

1917,  ch.  226   130 

1917,  ch.  226,  §§  23,  24. . .  127 

1917,  ch.  226,  §  27   972 

1917,  ch.  264   975 

1917,  ch.  265.  Amended 

by  Laws  1919,  ch.  246. . .  988 
1919,  ch.  246   988 


MONTANA. 

CONSTITUTION. 
Art.  12,  §§  15, 16,  18  697 

REVISED  CODES. 

2502    687 

2584  et  sea   697 

|  3690,  8692,  3694,  3695  335 

4994    337 

5018    702 

§  5031,  5039-5041,  5043, 

5084    681 

f  6181  832 

fi  7173,  7341   689 

I  7532   693 

i  7873   337,  702 

g  7891.  Amended  by  Laws 

1913,  ch.  41  693 

\  8028   337 

1  8683   327 

If  9147,  9148   1 

$  9340   827 

REVISED  STATUTES  1879. 

I  2743.   Amended  by  Laws 
1909,  ch.  135    332 

LAWS. 

1909,  ch.  135.'   332 

1911,  ch.  29.  §  2   340 

1913,  ch.  41   693 

1913,  ch.  52,  |  12   702 

1918  (Ex.  Sess.)  ch.  11..  1 

1919,  ch.  48   697 

1919,  ch.  4a  i  1   697 

1919,  ch.  48,  i  1,  subsec. 

11   ..:   697 

1919,  ch.  49   697 

1919,  ch.  49,  $  6   697 


NEVADA. 

REVISED  LAWS. 

tg  1103,  1104  1110 

i  1108   140 

$  7101   673 

LAWS. 

1869,  ch.  112,  i  331,  sub- 
sec. 2  674 

1913,  ch.  209.  SS  6,  9,  10. .  673 

1915,  ch.  142.  f  13. 
Amended  by  Laws  1919, 
ch.  40,  |  2  674 

1919,  ch.  40,  |  2  674 


NEW  MEXICO. 

CODE  1915. 
St  4239,  4243,  4247    449 


LAWS. 

1890,  ch.  22,  |  26   1079 

1917.  ch.  43,   |  2  119 


OKLAHOMA. 

CONSTITUTION. 

Art  9,  15  934 

Art.  8,  j  22.."   730 

Art  10,  I  8  474 

Art.  23,  |  10   454,  464 

Schedule,  §  16  454 

WILSON'S  REVISED  A  AN- 
NOTATED STATUTES 
1903. 

S  449  et  seq  931 

COMPILED  LAWS  1908. 

|  723  et  seq   949 

{  728   949 

§  3046    242 

REVISED  LAWS  1910. 

644    949 

888   944 

916  1083 

941   960 

|  845-871   484 

1  974-976   461 

2313    963 

2615   736 

2859-3023   218 

J  3343    957 

M  3368,  3372,  3392   485 

f  3605    868 

S  3610   490 

f  4655,  subsec.  4  457 

i  4878  1085 

"  4969   210 

S  5035,  5037   235 

5238.  Amended  by  Laws 

1917.  ch.  219,  §  1  468 

g§  5992,  5997  1098 

5  6005    723,  957 

88  6325-6327    479 

S  6384...  468 

5  6464   479 

I  6739   466 

51  7302,  7305,  7311   474 

LAWS. 

1910-11,  ch.  18,  §  1  840 

1915,  ch.  246,  art.  2,  |  8. .  239 

1917,  ch.  145    454 

1917,  ch.  219, 1 1  468 

1919,  ch.  14,  1 15  464 

1919,  ch.  2<H.  454 


OREGON. 

CONSTITUTION. 

Art.  1,  |  21  420 

Art  4,  1  1  420 

Art.  7,  J  3  563 

BELLINGER   &  COTTON'S 
ANNOTATED  CODES  & 
STATUTES  1901. 

i  3124   548 

LORD'S  OREGON  LAWS. 

S  139   5 

172   10 

507,  511   423 

556   36,  423 

707    55 

732   5 

756   36 

796....   79 

932....   10 

1370   79 

1371  55,  79 

Digitized  by  Google 


1223  INDEX-DIGEST  Street  Railroads 

For  cues  In  DecJMc.  *  Am.IMg.  Kejr-No.Serles  *  IiidexM  see  ume  topic  and  KEY-NUMBER 


§  1372   79 

f  1626   65 

§5  1660,  1663,  1664,  1666, 

1668    556 

§  1701   5 

|S  1901,  1902   79 

{  1900   55,  79 

1  1914   55 

if  2494,  2498   54 

$  4568.   Amended  by  Laws 

1917,  p.  154,  8  2.......  1115 

8  6835   552 

8  6028.  Amended  by  Laws 

1917,  p.  781   548 

$  7067   36 

8  7347   26 

88  7461,  7462,-  7464-7467  41 

CITY  CHARTERS. 

Portland,  88  332,  333,  336. 
Sp.  Laws  1903,  ch.  1   54 

SPECIAL  LAWS. 

1903,  ch.  1,  88  332,  333, 

336    64 

1905,  p.  205   556 

LAWS. 
1907,  pp.  480,  484,  §§  69, 

80    548 

1911,  p.  17.  S  4   13 

1913,  p.  299    9 

1913,  pp.  617,  618   423 

1913,  p.  651   10 

1917,  p.  154,  8  2  1115 

1917,  p.  781   548 

1919,  p.  732,  f  3   420 

UTAH. 

CONSTITUTION. 
Art.  14,  8  3    433 

COMPILED  LAWS  1917. 

8  570x2   433 

8  1829   108 

8  3753   114 


||  8978,  3985    439 

If  6619,  6622   445 

8  6782   114 

§§  6968,  7023   445 

§8  7915,  8032   108 

8  8032,  subsec.  2  108 

I  8033   108 

j  8033,  subsec.  2  108 

|  8259   108 

§  8561,  subsec.  2  108 


WASHINGTON. 

CONSTITUTION. 

Art.  1,  f  20   891 

Art  4,  8  16  290 

REMINGTON    &  BALLIN- 
GER'S  CODE. 

81  464-473    268 

§  785  et  seq  1074 

8  793  1074 

8  5761.  Amended  by  Laws 

1919,  p.  230    295 

St  6853,  6864   655 

if  8743,  8744   309 

I  9101   655 

REMINGTON'S  CODE  1916. 

8  159,  subsec.  8  668 

f  166   688 

i  193    651 

206  1070 

339   272 

341   866 

464  et  seq   266 

464,  subsec.  6  651 

553    309 

8  594,  595    647 

1010,  subsecs.  4,  5  671 

1117  323 

8  1342.  1306   651 

§i  14&3,  1484    310 

88  1498,  1499,  1502,  1692. .  651 

8i  1731,  1742    649 

S§  2111,  2181  266 

8  2263    264 


8  2469   269 

i  2601   264 

8  3174  1064 

§8   3369—1   to  3369-61, 

3385—12   1072 

8  3447   855 

8  3624  1072 

8  4607   319 

8  5072  et  seq   257 

§  5292   305 

8  6262—31   267 

18  6604—1,6604-3    849 

CITY  CHARTERS. 
Seattle,  art.  4,  8  29   880 

LAWS. 

1913,  p.  79.  8  6   862 

1915  p.  358   655 

1915,  p.  .395,  ^27  "  892 

1917,  pp.  2,  15*  655 

1917,  pp.  60,  61,  88  11,  12 
(Initiative  Measure,  8f 
17h,  23)   870 


1917,  p.  61 
1917,  p.  238 
1917,  p.  503, 
1917,  p.  636, 
1917,  p.  638, 
1917,  p.  689. 
1919,  p.  123, 
1919,  p.  216 


23. 


i  2. .. 

15.. 
i  16.. 

163. 
8  13. 


259 
295 
257 
887 
851 
268 
864 
319 


1919,  p.  230   295 

WYOMING. 

COMPILED  STATUTES 
1910. 

8  3964   499 

18  4684,4876,4890-4896..  121 

8  5727   499 

8  5727,  subsec.  2  499 

LAWS. 

1911,  ch.  33.  Amended  by 

Laws  1913,  ch.  14  121 

1913,  ch.  14  121 


STIPULATIONS. 

See  Evidence,  «=»422;  Trial,  <S=>136. 

<©=»I4(1)  (Or.)  A  clause,  "said  payment  to  be 
without  prejudice  to  the  rights  of  any  of  the 
parties  to  this  suit,"  in  a  stipulation  in  an  ac- 
tion to  recover  part  of  the  estate  of  a  deceased 
person  wherein  It  was  agreed  that  plaintiff  was 
entitled  to  at  least  $60,000,  which  was  given 
her,  held  to  refer  to  litigation  as  to  the  balance 
of  the  fund,  and  not  to  the  amount  paid  plain- 
tiff.—Dolph  v.  Speekart,  186  P.  32. 
®=»I4(9)  (Cal.)  In  an  action  to  enforce  statuto- 
ry liability  of  a  stockholder  of  a  corporation 
formed  in  Nevada,  where  plaintiff  failed  to 
plead  the  corporation  laws  of  that  state,  it  can- 
not be  said  mat  a  finding  of  due  incorporation 
is  unsupported,  and  that  there  was  no  founda- 
tion for  admission  in  evidence  of  articles  of  in- 
corporation, where  a  copy  of  the  laws  of  Nova- 
da  was  submitted  to  the  trial  judge  following  the 
submission  of  the  case,  it  being  stipulated  that 
the  document  submitted  contained  a  full  and  cor- 
rect copy  of  laws  relative  to  the  facts  necessa- 
ry to  be  set  forth  in  articles  of  incorporation, 
the  fair  intendment  of  such  stipulation  being 
that  the  said  copy  of  laws  should  be  considered 
as  in  evidence.— McCarty  v.  More,  186  P.  140. 
®=»I8(6)  (Cal.App.)  A  deposition,  taken  under 
a  stipulation  that  it  might  be  used  with  the 
same  effect  as  though  legal  notice  had  been 
given,  is  governed  by  the  stipulation,  and  is 
not  subject  to  the  objections  permitted  by  the 
Code  of  Civil  Procedure.— Lawson  v.  Steinbeck, 
186  P.  842. 


STREET  RAILROADS. 

■§=■23 ;  Municipal  Corporations, 


See  Death, 
■8=661. 


I.  ESTABLISHMENT,  CONSTRUCTION, 
AND  MAINTENANCE, 

<©=>I3  (Cal.  App.)  The  term  "extensions  and 
improvements"  in  San  Francisco  Charter,  art 
12,  8  16,  providing  that  the  earnings  of  the  mu- 
nicipal railway  system  could  be  expended  for 
extensions  and  improvements,  cannot  be  so  ex- 
tended as  to  include  the  purchase  of  an  en- 
tirely independent  railway  system,  theretofore 
privately  owned  and  operated  upon  other  streets 
and  thoroughfares  and  upon  other  sections  of 
the  municipality  than  that  occupied  by  the 
municipal  railway  system. — Mobley  v.  Board  of 
Public  Works  of  City  and  County  of  San  Fran- 
cisco, 186  P.  412. 

The  authority  given  to  the  city  by  San  ITran- 
cisco  Charter,  art.  12,  |  16,  to  expend  money 
for  the  "extensions  or  improvements"  of  the 
municipal  railway  system,  out  of  the  earnings 
thereof,  did  not  authorize  the  expenditure  of 
such  moneys  for  the  purpose  of  conducting  an 
investigation  by  the  board  of  public  works  as  to 
the  advisability  and  availability  of  the  acqui- 
sition by  purchase  of  a  part  or  the  whole  of 
another  street  railway;  an  "investigation"  not 
constituting  an  "extension"  or  "improvement" 
of  the  municipal  system.— Id. 
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H.  REGULATION   AND  OPERATION. 

«=»I03(3)  (Wash.)  Where  the  evidence  showed 
nothing  to  reasonably  indicate  to  a  motorman 
any  purpose  or  lack  of  ability  on  the  part  of 
an  automobile  driver  inconsistent  with  the  duty 
or  intention  of  managing  a  light  automobile  in 
an  ordinary  careful  manner  until  it  was  too 
late  to  avoid  the  collision,  the  doctrine  of  the 
last  clear  chance  was  not  applicable.— Heath  v. 
Wylle,  186  P.  813. 

<S=»III(2)  (Cal.App.)  In  an  action  against  a 
street  railroad  for  injuries,  the  general  averment 
as  to  railroad's  negligence  raises  the  issue  of  last 
clear  chance,  and  under  the  averment  negli- 
gence in  failing  to  take  advantage  of  the  last 
clear  chance  may  be  proved.— Charves  v.  San 
Francisco-Oakland  Terminal  Rys.,  186  P.  154. 
«=»II4(8)  (Cal-App.)  In  an  action  for  injuries 
to  a  child  struck  by  a  street  car  while  crossing 
street,  based  on  negligence  in  operating  car  at 
an  excessive  rite  of  speed,  and  in  failing  to 
stop  after  motorman  bad  ample  opportunity  to 
have  seen  child,  evidence  held  sufficient  to  sus- 
tain verdict  for  plaintiff.— Charves  v.  San  Fran- 
cisco-Oakland Terminal  Rys.,  186  P.  154. 
«=>II7(7)  (Cal.App.)  In  an  action  for  injuries 
to  a  child  struck  by  a  street  car  while  crossing 
street,  question  of  speed  of  the  car  and  ques- 
tion of  whether  such  speed  was  excessive  held 
for  Jury.— Charves  v.  San  Francisco-Oakland 
Terminal  Rys.,  186  P.  154. 
<S=»1 17(29)  (Wash.)  In  a  husband's  action  for 
the  death  of  his  wife  in  a  collision  between  an 
automobile  driven  by  him  and  a  street  car,  evi- 
dence held  to  justify  a  nonsuit  on  the  ground  of 
his  contributory  negligence  in  failing  to  look 
before  attempting  to  cross  the  street.— Heath  v. 
Wylle,  186  P.  318. 

SUBROGATION. 

See  Insurance,  $=»606;  Master  and  Servant, 
«=>389;  Principal  and  Surety,  «=>172. 

4S=»  I  (Cal.App.)  Subrogation  is  the  substitution 
of  another  person  in  the  place  of  a  creditor, 
so  that  the  person  in  whose  favor  it  is  exer- 
cised succeeds  to  the  rights  of  the  creditor  in 
relation  to  the  debt.— Graham  v.  Durnbaugh, 
186  P.  798. 

<£=>I8  (Cal.App.)  While  mortgagor  was  liable 
to  mortgagee  as  maker  of  notes,  by  payment 
of  excess  of  foreclosure  judgment,  he  acquired 
a  right  of  action  against  his  successors  in  title, 
who  had  agreed  to  pay  the  same,  they  being 
primarily  liable,  the  mortgagee  having  a  right 
to  enforce  collection  from  them,  aud  hence  the 
mortgagor  was  entitled  to  recover  under  the 
doctrine  of  subrogation.— Graham  v.  Durnbaugh, 
186  P.  798. 

«=>4I  (1)  (Ariz.)  Where  street  contractor,  hav- 
ing performed  work  under  contracts  pursuant  to 
Improvement  Act  of  1912  (Civ.  Code  1913,  tit. 
7,  c.  13),  was  adjudged  a  bankrupt,  the  con- 
tractor's surety,  liable  to  creditors  who  had  filed 
claims  as  provided  by  paragraph  1962,  could  be- 
gin action  to  subject  proceeds  of  the  contracts 
to  payment  of  claims  or  to  be  subrogated  to  the 
rights  of  creditors,  and,  to  prevent  a  multi- 
plicity of  suits,  could  join  creditors  as  defend- 
ants to  determine  its  liability,  and  court,  in  or- 
der to  afford  complete  relief,  could  render  judg- 
ment in  favor  of  each  of  the  several  claimants 
against  surety.— TJ.  S.  Fidelity  &  Guaranty  Co. 
v.  California-Arizona  Const.  Co.,  186  P.  502. 

SUBSCRIPTIONS. 

See  Corporations,  «=>89. 

SUBSTITUTION. 

See  Woods  and  Forests,  <£=>S. 

SUPERSEDEAS. 

See  Appeal  and  Error,  <8=»400,  465;  Manda- 
mus, «=>3. 


SURETYSHIP. 

See  Principal  and  Surety. 

SURVEYS. 

See  Highways,  «=>99%. 

SURVIVAL 

See  Abatement  and  Revival,  <S=48. 

TAXATION. 

See  Adverse  Possession,  <8=»79,  95;  Constitu- 
tional Law,  <8=»290 ;  Counties,  «=»74 ;  Dam- 
ages, «=»67;  Drains,  «=»74,  91;  Highways, 
<S=»146;  Mandamus,  «=»168;  Municipal 
Corporations,  «=>292.  407,  439,  444.  455,  488, 
489,  512,  513,  514,  519,  570,  863,  982. 

I.  NATURE  AND  EXTENT  OF  POWEB 
IN  GENERAL. 

<S=>5  (Wash.)  In  view  of  Const  TJ.  S.  art.  1, 
t  8,  cl.  17,  giving  Congress  exclusive  legisla- 
tive power  over  all  places  purchased  by  con- 
sent of  state  Legislature  "for  the  erection  of 
forts,"  etc,  Rem.  &  Bal.  Code,  «  6853,  6854, 
consenting  to  acquisition  of  land  dt  the  Unit- 
ed States  for  military  purposes  and  exempting 
the  same,  with  "tenements  and  appurtenances," 
from  state  taxation,  and  Laws  1915,  p.  358, 
exempting  all  United  States  property  from 
taxation,  and  Laws  1917,  pp.  2,  15,  consenting 
to  the  donation  of  land  by  Fierce  county  to  the 
United  States  for  military  reservation  at  Camp 
Lewis,  and  giving  Congress  exclusive  legisla- 
tive power  over  such  land,  fixtures  attached  to 
the  buildings,  under  the  contract  with  the  com- 
mandant that  they  were  to  remain  if  the  li- 
censee left  the  premises,  belonged  to  the  Unit- 
ed States,  and  Pierce  county  cannot  tax  them. 
—Concessions  Co.  v.  Morris,  186  P.  655. 
<3=>20  (Wash.)  The  Camp  Lewis  military  reser- 
vation, which  was  donated  by  Pierce  county  to 
the  United  States  by  consent  of  the  state  Leg- 
islature, excepting  only  the  right  to  serve 
criminal  and  civil  process  therein  from  the  ex- 
clusive control  of  Congress,  is  without  the 
state  in  both  a  jurisdictional  and  territorial 
sense,  and  personal  property.  located  thereon 
is  not  taxable,  in  view  of  Rem.  &  Bal.  Code,  f 
9101.  providing  that  only  property  in  the  state 
can  be  listed  for  taxation.— Concessions  Co.  v. 
Morris,  186  P.  655. 

U.  CONSTITUTIONAL  REQUIRE- 
MENTS AND  RESTRICTIONS. 

€=>38  (Kan.)  Laws  1917,  c.  265,  as  amended 
by  Laws  1919,  c  246,  providing  for  highway 
improvement,  do  not  violate  Const  art.  11,  f 
4,  providing  that  no  tax  shall  be  levied  except 
in  pursuance  of  a  law,  distinctly  stating  the 
object,  to  which  object  only  such  tax  shall  be 
applied.— State  v.  Raub,  186  P.  989. 
«=»40(8)  (Kan.)  Gen.  St.  1915,  i  11150,  allow- 
ing a  taxpayer  to  deduct  indebtedness  owed 
from  indebtedness  owing  to  him  to  reach 
amount  for  which  he  shall  be  liable  to  taxation 
on  account  thereof,  is  not  rendered  obnoxious  to 
Const,  art  11,  §  1,  requiring  uniformity  and 
equality,  by  the  fact  that  no  such  deduction  is 
allowed  with  respect  to  other  personal  proper- 
ty or  to  realty.— Ritchie  v.  Ahlstedt,  186  P.  131. 

Gen.  St.  1915,  §  11150,  allowing  a  taxpayer  to 
deduct  indebtedness  which  he  owes  from  indebt- 
edness owing  to  him  to  reach  amount  for  which 
he  shall  be  liable  to  taxation  on  account  there- 
of, is  not  rendered  obnoxious  to  Const  art  11, 
§  1,  requiring  uniformity  and  equality  of  treat- 
ment in  matters  of  taxation  by  section  2,  re- 
uuiring  all  property  of  banks  without  deduc- 
tion" to  be  taxed,  the  quoted  words  having  ref- 
erence to  the  $200  exemption  allowed  to  heads 
of  families. — Id. 

<S=>44  (Knn.l  Laws  1917,  c.  265,  providing  for 
the  improvement  of  county  roads,  and  amenda- 
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tory  act  (Laws  1919,  c.  246)  do  not  violate 
Const,  art  11,  §  1,  requiring  a  uniform  and 
equal  rate  of  assessment  and  taxation.— State 
v.  Raub,  186  P.  988. 

in.  LIABILITY  OF  PERSONS  AND 
PROPERTY. 
<A)  Private  Persona  and  Property  in  Gen- 
eral. 

«=»77  (Okl.)  An  installment  certificate  issued 
by  an  insurance  company  in  exchange  for  a 
policy  which  had  become  a  valid  claim  on  in- 
sured's death,  whereby  the  insurer  obligated 
himself  to  pay  the  beneficiary  certain  semian- 
nual payments  for  a  stated  period  and  there- 
after a  final  payment,  held  subject  to  taxation 
as  an  annuity  under  Rev.  Laws  1910,  §5  7302, 
7305,  and  7311.— Wilkin  v.  Board  of  Com'rs 
of  Oklahoma  County,  186  P.  474. 
<g=98  (Okl.)  Where  insurer  had  issued  an  in- 
stallment certificate  in  exchange  for  a  policy 
which  became  a  valid  claim  by  insured's  death, 
■whereby  Insurer  was  to  pay  the  beneficiary,  a 
resident  of  the  state,  certain  semiannual  pay- 
ments, the  situs  of  the  obligation  thus  created 
held  for  the  purpose  of  taxation  to  follow  the 
-domicile  of  the  annuitant.— Wilkin  v.  Board  of 
Com'rs  of  Oklahoma  County,  188  P.  474. 

V.  LEVY  AND  ASSESSMENT. 
(O)  Mode  of  Aaaesament  In  General. 

(8=347  (Okl.)  Under  the  express  provision  of 
Const,  art.  10,  f  8,  all  property  which  may  be 
taxed  ad  valorem  shall  be  assessed  for  taxation 
at  its  fair  cash  value  estimated  at  the  price  it 
would  bring  at  a  fair  voluntary  gale.— Wilkin 
v.  Board  of  Com'rs  of  Oklahoma  County,  186 
P.  474. 

Where  an  installment  certificate  was  issued 
by  an  insurance  company  in  exchange  for  a  poli- 
cy which  had  become  a  valid  claim,  a  prevailing 
discount  of  8  per  cent  held  an  equitable  basis 
for  ascertaining  its  fair  cash  value  within  Const, 
art  10,  |  8.-fd. 

<S=»356  (Kan.)  Where  Laws  1886,  c.  118,  §5  2, 
4  (Gen.  Sc.  1901,  If  7508,  7503),  defining  the 
word  "credits"  as  uBed  in  a  provision  authoriz- 
ing taxpayer  to  deduct  indebtedness  owed  by 
him  from  amount  of  his  credits  on  which  hto 
would  otherwise  be  required  to  pay  taxes,  was 
amended  by  Laws  1907,  c.  408,  I  1  (Gen.  St. 
1915,  S  11150)  by  striking  out  the  definition  of 
the  word  "credits"  as  not  including  demands  se- 
cured by  lien  on  real  estate,  it  indicated  a  leg- 
islative purpose  to  allow  notes  owing  by  tax- 
payer to  be  deducted  from  notes  owned  by  him, 
although  both  were  secured  by  lien  on  real  es- 
tate—Ritchie v.  Ahlstedt  186  P.  131. 

(D)  Mode  of  Aaaesament  of  Corporal* 

Stock,  Property,  or  Receipts. 

«3=»365  (Mont.)  To  the  extent  that  Laws  1919, 
c.  49,  designates  a  method  of  procedure  for 
the  state  board  of  equalization  in  making  as- 
sessments, to  that  extent  it  constitutes  the 
rule  and  guide  for  the  court's  action,  and  a 
failure  to  conform  substantially  to  its  provi- 
sions vitiates  an  assessment  of  power  company 
property  made  by  the  board.— State  v.  State 
Board  of  Equalization,  186  P.  697. 
<J=»375(1)  (Mont.)  Where  power  companies  own 
power  lines  located  entirely  within  one  coun- 
ty, and  also  lines  running  through  more  than 
one  county,  the  state  board  of  equalization 
should  assess  all  lines  constituting  a  single  and 
continuous  property  in  more  than  one  county, 
and  the  lines  located  entirely  within  a  single 
county  must  be  assessed  by  the  county  as- 
sessor, in  view  of  Const,  art  12,  SS  15,  16.  18. 
Laws  1919,  cc.  48,  49,  and  Rev.  Codes,  §  2584 
et  seq.— State  v.  State  Board  of  Equalisation, 
186  P.  697. 

That  the  state  board  of  equalization,  in  as- 
sessing property  of  a  power  company,  received 
the  report  of  the  agent  of  the  company,  listing 


the  lines  lying  in  more  than  one  county,  with 
their  mileage  and  total  value  as  ascertained  by 
the  officers  of  the  company  upon  the  basis  of 
cost  of  construction,  less  depreciation,  discuss- 
ed the  assessment  of  such  properties  in  detail, 
and  increased  the  valuation  of  such  lines  30 
per  cent  over  that  returned  by  the  company, 
so  that  the  assessment  would  aggregate  a  cer- 
tain amount  and  thereupon  listed  the  property 
with  the  values  as  so  fixed,  did  not  constitute 
a  substantial  compliance  with  Laws  1919,  c. 
49,  §  6,  since  the  board  considered  only  the 
intercounty  lines,  valuing  each  separately,  dis- 
regarding the  value  of  the  entire  plant  and  the 
values  attached  to  the  property  by  the  county 
assessors,  and  Rev.  Code,  §  2502,  declaring 
that  all  taxable  property  must  be  assessed  at 
its  full  cash  value.— Id. 

Under  Laws  1919,  c.  49,  f  6,  relating  to  the 
valuation  or  taxation  of  the  property  of  power 
lines,  the  state  board  of  equalization  must  first 
determine  the  full  cash  value  of  the  property 
as  an  entire  plant;  if  no  portion  of  it  is  sit- 
uated without  the  state,  then  the  board  must 
deduct  from  the  total  value  the  assessed  value 
of  the  property  locally  assessed,  and  assess  the 
intercounties  property  at  the  value  remaining. 
— Id. 


(G)  Review,  Correction,  or  Setting;  Aside 
of  Assessment. 

<8=s>482(2)  (Mont)  Under  Rev.  Stat  f  2743, 
as  amended  by  Laws  1909,  c.  135,  relating  to 
increase  of  owner's  estimated  value  of  prop- 
erty for  taxation  and  providing  for  notice  there- 
of to  owner  at  least  ten  days  prior  to  meeting  of 
board  of  equalization,  where  notice  was  actually 
given,  though  falling  short  of  the  10-day  period, 
and  the  owner  actually  appeared  before  the 
board  in  response  to  its  notice  and  protested 
that  it  had  not  had  legal  notice,  held  that  the 
notice  afforded  sufficient  opportunity  to  pre- 
sent evidence  that  the  increased  valuation  ex- 
ceeded cash  value.— Anaconda  Copper  Mining 
Co.  v.  Ravalli  County,  186  P.  832. 
<8=>482  (4)  (Mont)  Where  an  owner  had  an  op- 
portunity to  appear  and  did  appear  before  the 
board  of  equalization  to  oppose  the  increase 
as  made  by  an  assessor,  such  ownersfyaived  any 
irregularity  in  the  giving  of  the  notice.— Ana- 
conda Copper  Mining  Co 
186  P.  332. 


conda  Copper  Mining  Co.  v.  Ravalli  County, 
186  P.  332. 

®=>497  (Mont.)  Where  the  state  board  of 
equalization  sits  for  the  purpose  of  reviewing, 
adjusting  and  equalizing  assessments  made  by 
the  county  assessors  of  the  property  of  inter- 
county power  companies,  and  to  take  such 
steps  as  may  be  proper  to  secure  a  fair, 
just  and  equitable  valuation  of  the  property, 
the  manner  in  which  it  should  proceed  and  the 
result  to  be  reached  are  entirely  within  its  own 
judgment  and  discretion;  and,  while  the  court 
may  compel  action,  it  may  not  in  the  absence 
of  fraud,  compel  the  board  to  proceed  in  any 
particular  manner;  a  writ  of  mandamus  not 
being  a  writ  to  correct  errors,  but  to  compel 
action— State  v.  State  Board  of  Equalization, 
186  P.  697. 

Where  a  state  board  of  equalization  has  act- 
ed within  the  law,  even  though  the  result 
reached  is  clearly  unjust  and  erroneous,  man- 
damus will  not  be  granted,  unless  bad  faith 
and  dereliction  clearly  appears;  fraud  never 
being  presumed,  and  the  court  being  powerless 
to  inquire  as  to  the  operation  of  the  minds  of 
the  officials  in  fixing  values. — Id. 

The  state  board  of  equalization  being  a  spe- 
cial tribunal  with  limited  powers  required  to 
keep  a  record  of  its  proceedings  by  Laws  1919, 
c,  48,  $  1,  subd.  11,  such  records  on  mandamus 
proceedings  import  verity,  and  to  determine 
whether  the  board  has  performed  a  particular 
duty  recourse  must  be  had  to  them  alone,  not- 
withstanding the  presumption  of  regular  per- 
formance of  official  duty. — Id. 
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VII,  PAYMENT  AND  REFUNDING  OR 
RECOVERY  OF  TAX  PAID. 

«=»53l(l)  (Or.)  The  holder  of  the  record  title 
to  land  in  the  adverse  possession  of  another 
was  paying  taxes  on  his  own  land  during  the 
10  years  necessary  to  give  title  to  the  adverse 
claimant,  and  thereafter  was  a  mere  volunteer 
with  no  right  to  reimbursement  from  the  ad- 
verse claimant. — Looney  v.  Sears,  186  P.  648. 

Payments  of  taxes  on  land  in  the  adverse 
possession  of  another  by  the  record  owner 
who  had  redeemed  from  a  tax  sale  were  not 
within  the  interest  statute  (L.  O.  L.  §  60128, 
as  amended  by  Laws  1917,  p.  781),  nor  was 
interest  recoverable  as  damages.— Id. 

IX.  SALE  OF  LAND  FOR  NONPAY- 

MENT OF  TAX. 

<g=>686  (N.M.)  Failure  of  county  treasurer  to 
sell  tax  sale  certificate  at  public  auction  at  the 
end  of  one  year  after  the  purchase  by  the 
county,  as  required  by  Laws  1890,  c.  22,  {  26, 
does  not  destroy  his  right  to  thereafter  sell 
such  certificate  at  a  private  sale.— Titsworth 
Co.  v.  Analla,  186  P.  1079. 

X.  REDEMPTION  FROM  TAX  SALE. 

«=»696  (Or.)  Laws  1907,  p.  480,  {  69,  requir- 
ing one  suing  to  remove  the  cloud  of  a  tax 
title  to  deposit  all  payments  by  the  purchaser 
with  interest,  gave  no  right  to  interest  to  one 
redeeming  from  a  tax  sale  in  1904,  in  view  of 
section  80,  continuing  the  old  statute  to  force 
as  to  taxes  previously  accruing.— Looney  v. 
Sears,  186  P.  648. 

€=>7I8  (Idaho)  If  an  owner  goes  to  the  prop- 
er office  for  the  purpose  of  redeeming  his  land 
from  sale  for  delinquent  assessments,  and  is 
there  informed  by  an  officer  whose  duty  it  is 
to  collect  them  that  he  owes  none,  and  if  he 
relies  upon  such  statement  in  good  faith,  a 
subsequent  deed,  based  on  a  certificate  of  sale 
for  delinquency  from  which  the  property  was 
redeemable  at  the  time  such  misleading  state- 
ment was  made,  will  not  pass  title.— Ford 
Lumber  Co.  v.  Bartlett,  186  P.  709. 
«=»725  (Or.)  Under  B.  &  O.  Comp.  {  3124,  pro- 
viding that  any  redemption  from  a  tax  sale 
shall  inur^to  the  benefit  of  the  person  hav- 
ing the  legal  or  equitable  title  subject  to  the 
right  of  the  person  making  the  redemption  to 
reimbursement  by  the  person  benefited,  the  re- 
demption by  the  owner  of  the  record  title  of 
land  in  the  adverse  possession  of  another  in- 
ured to  his  own  benefit  and  gave  him  no  right 
to  reimbursement.— Looney  v.  Sears,  186  P. 
548.  • 

XI.  TAX  TITLES. 

(B)  Tax  Deed*. 

«=>762  (Cal.App.)  Where  neither  the  certifi- 
cate nor  the  deed  on  sale  of  land  to  the  state 
for  nonpayment  of  taxes  contains  a  statement 
of  the  amount  of  the  assessment  under  which 
the  sale  was  made,  the  certificate  and  deed  to 
the  state  were  fatally  defective,  under  Pol. 
Code,  §{  3776,  3785— Schaefer  v.  Dinwiddle, 
186  P.  617. 

A  recital  in  a  certificate  and  deed  to  the 
state  on  sale  of  land  for  taxes:  "That  said 
property  was  assessed  according  to  law  in  the 
year  A.  D.  1899  for  the  year  1899-1900  at 

 dollars  to  A.,  and  the  same  was  liable 

and  subject  to  taxation;  that  said  taxes  were 
levied  upon  said  property  and  its  value  was 
equalized  as  required  by  law.  That  amount  of 
the  tax  so  levied  on  said  property  was  the  sum 
of  dollars  as  follows:  For  county  pur- 
poses the  sum  of  $  ,  for  state  purposes 

$   and  the  penalties,  costs  and  charges 

which  have  since  accrued  thereon  amount  to 
$8.50"— was  insufficient  to  show  the  amount  of 
the  assessment  as  required  by  Pol.  Code,  §§ 
3776,  3785.  and  the  certificate  and  deed  were 
fatally  defective. — Id. 


(C)  Actions  to  Confirm  or  Try  Tide. 

€=»809(5)  (N.M.)  Where  plaintiff  to  a  suit  to 
quiet  title  alleges  that  it  obtained  title  by  the 
purchase  of  a  tax  sale  certificate  and  the  deed 
issued  upon  such  certificate,  a  tax  sale  cer- 
tificate and  deed  offered  to  evidence,  showing 
the  purchase  by  a  party  other  than  plaintiff, 
are  properly  excluded.— Titsworth  Co.  v.  Anal- 
la,  180  P.  1079. 

XHI.  LEGACY.  INHERITANCE,  AND 
TRANSFER  TAXES. 

<3=s>86l  (Cal.)  Taxability  under  the  inheritance 
tax  laws  of  a  transfer  made  by  a  decedent  in 
his  lifetime  must  be  determined  by  the  law  in 
effect  at  the  time  the  transfer  was  made. — In 
re  Brix's  Estate,  186  P.  136. 
«=>87B(1)  (Cal.)  Under  St.  1911,  p.  713,  §  1. 
imposing  a  tax  on  transfers  without  valuable 
and  adequate  consideration,  in  contemplation  of 
grantor's  death,  or  intended  to  take  effect  in 
possession  at  or  after  such  death,  the  transfer 
must  be  without  an  adequate  consideration,  as 
well  as  without  a  valuable  one,  to  be  subject  to 
the  tax,  and  must  be  made  either  in  contempla- 
tion of  death  or  intended  to  take  effect  in  pos- 
session or  enjoyment  at  death.— In  re  Brix's  Es- 
tate, 186  P.  135. 

In  determining  whether  there  is  adequate  con- 
sideration for  a  transfer  by  a  decedent  under 
St.  1911,  p.  713,  |  1,  imposing  a  tax  on  trans- 
fers in  contemplation  of  death  and  without  val- 
uable and  adequate  consideration,  the  rule  ap-. 
plicable  in  specific  performance  cases  must  con- 
trol—Id. 

<g=>893  (Cal.)  On  appeal  from  an  order  declar- 
ing a  transfer  of  certain  property  made  by  de- 
cedent in  his  lifetime  not  subject  to  an  inherit- 
ance tax  under  St.  1911,  p.  713,  t  1,  the  finding 
of  the  lower  court  must  be  upheld  if  it  can  be 
supported  upon  any  reasonable  view  of  the  evi- 
dence, even  where  such  evidence  is  not  conflict- 
ing.—In  re  Brix's  Estate,  186  P.  135. 

A  transfer  by  a  husband  and  his  wife  of  cer- 
tain realty  to  their  children,  subject  to  a  life  es- 
tate in  the  husband,  held,  under  the  evidence, 
supported  by  adequate  and  valuable  considera- 
tion within  St.  1911,  p.  713,  g  1,  imposing  a  tax 
on  transfers  to  take  effect  in-  possession  or  en- 
joyment at  grantor's  death,  where  it  appeared 
that  the  actual  consideration  was  not  only  a 
waiver  by  the  wife  of  all  her  interest  to  the 
community  property,  but  constituted  a  complete 
alteration  of  the  relation  between  husband  and 
wife,  as  authorized  by  Civ.  Code.  |  169,  not- 
withstanding that  part  of  the  consideration  was 
not  susceptible  of  exact  valuation  to  money. 

TECHNICAL  ERRORS. 

See  Certiorari,  <8=»69. 

TELEGRAPHS' AND  TELEPHONES. 

See  Commerce,  <S=»28 ;  Criminal  Law,  «=»386; 
Eminent  Domain,  <g=>2 ;  False  Pretenses, 
€=21. 

I.  ESTABLISHMENT,  CONSTRUC- 
TION, AND  MAINTENANCE. 

<8=»  1 2  (Okl.)  The  right  of  one  telephone  com- 
pany to  connect  its  line  with  that  of  another 
company  given  by  Const,  art.  9,  I  5,  implies  a 
mechanical  union  of  the  lines  for  the  convenient 
passage  of  messages  from  one  to  the  other,  but 
does  not  include  the  right  to  compel  business 
intercourse  between  two  competing  companies 
to  the  detriment  of  either. — Pioneer  Telephone  & 
Telegraph  Co.  v.  State,  180  P.  934. 

II.  REGULATION   AND  OPERATION. 

€=»26</2  [New,  vol.  17  Key-No.  Series] 

(Okl.)  Corporation  Commission  cannot 
arbitrarily  require  a  telephone  company  to  per- 
mit connection  between  its  lines  and  the  lines 
of  a  local  competitor  at  such  points  as  may  be- 
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directed  by  Bach  competitor  and  the  routing;  of 
its  messages  over  lines  of  company  to  points 
reached  by  them  under  regulations  which  ore 
unfair  and  which  work  a  detriment  to  it.— Pio- 
neer Telephone  &  Telegraph  Co.  v.  State,  186 
P.  934. 

«=»54(6)  (Kan.)  A  rule  of  a  telegraph  compa- 
ny limiting  its  liability  on  account  of  delay  in 
delivery  of  interstate  message  to  amount  re- 
ceived for  same  held  valid  and  binding.— Klip- 
g<d  v.  Western  Union  Telegraph  Co.,  186  P. 

TELEPHONE  CONVERSATIONS. 

See  Criminal  Law,  <S=»386. 

TENANCY  IN  COMMON. 

See  Joint  Tenancy.  ' 

TENDER. 

See  Appeal  and  Error,  <8=»1229,  1241;  Con- 
tracts, «=»279 ;  Sales,  «=>188,  409;  Specific 
Performance,  <8=»96;  Vendor  and  Purchaser, 
«=»170. 

<S=>I4(1)  (Kan.)  A  tender,  to  be  valid,  must  be 
without  conditions;  absolute.— Anderson  v. 
Uncle  Sam  Oil  Co.,  186  P.  198. 
<g=26  (Wash.)  Defendants  in  an  action  of  un- 
lawful detainer,  who  by  their  answer  pleaded 
and  tendered  the  rent  which  they  considered  due 
and  owing  prior  to  the  commencement  of  the  ac- 
tion, and  renewed  the  tender  by  bringing  the 
amount  into  court,  thereby  admitted  the  rent 
was  then  due  and  owing,  and  waived  option  to 
pay  the  rent  on  a  later  date  specified  by  the 
lease.— Sowle  v.  Johnson,  186  P.  255. 

THREATS. 

See  Homicide,  «=>158,  190,  286,  300. 

TIME. 

See  Appeal  and  Error,  <S=»347,  348,  356,  564, 
607,  627,  628,  629,  937 ;  Constitutional  Law, 
<8=>290;  Costs,  ®=199 ;  Criminal  Law,  <S=» 
1131 ;  Jury,  <S=>25 ;  Landlord  and  Tenant,  «=> 
95 ;  Mechanics'  Liens,  €=»132;  Municipal  Cor- 
porations, «=>294,  373,  407,  733%;  New 
Trial,  «=>162,  165,  166;  Sales,  «=>89;  Ven- 
dor and  Purchaser,  <S=>119,  143. 

TORTS. 

See  Fraud,  <&=»l-50;  Malicious  Prosecution, 
<8=»21-71;  Municipal  Corporations,  «=> 
723%-834;  Negligence,  «=»6;  Trover  and 
Conversion. 

TRADE  JOURNALS. 

See  Evidence,  «=>323. 

TRADE-MARKS  AND  TRADE-NAMES. 

IV.  INFRINGEMENT  AND  UNFAIR 
COMPETITION. 
(B)  What  Competition  Unlawful. 

«=»70(1)  (Cal.App.)  Where  one  who  so  dupli- 
cates the  product  of  another,  or  imitates  the 
name  or  content  of  its  wares,  or  the  place  or 
places  of  sale,  as  to  deceive  the  public  into  the 
notion  that  it  is  in  fact  entering  such  other  per- 
son's store  or  buying  such  other  person's  goods, 
equity  will  enjoin  the  further  pursuit  of  such 
fraudulent  purpose  and  practice.— Excelsior  Ce- 
real Milling  Co.  v.  Taylor  Milling  Co.,  186  P. 
207. 

€=70(3)  (Cal.App.)  Where  a  dealer  has  no  ex- 
clusive right  by  way  of  trade-mark  in  the  use 
of  a  particular  name,  or  term  in  the  description 
of  his  business  or  product,  he  may  not  rely  up- 
on the  more  similarity  of  names  or  terms  em- 
ployed by  a  competitor  to  establish  fraud  or 
justify  an  injunction,  but  in  order  to  obtain 


such  relief  there  must  be  such  a  condition  of 
unfair  trade  dealing  on  the  part  of  the  competi- 
tor, in  the  way  of  duplication,  imitation,  and 
soliciting,  as  would  amount  to  a  showing  of 
willful  fraud,  imposition,  and  deceit.— Excelsior 
Cereal  Milling  Co.  v.  Taylor  Milling  Co..  186 
P.  207. 

Plaintiff,  selling  an  article  of  merchandise 
under  the  name  "California  Flapjack  Flour," 
could  not  enjoin  defendant  from  producing  an 
article  under  the  names  "Los  Angeles  Best  Self- 
Rising  Flnpjack  Flour"  and  "Taylor's  Improv- 
ed Flapjack  Flour,"  the  mere  using  of  the  word 
"Flapjack"  not  showing  an  intent  to  deceive  in 
the  matter  of  names. — Id. 

TREASON. 

See  Criminal  Law,  <8=»413 ;  War,  «=>4. 

TRESPASS. 

See  Animals,  <3=>100. 

TRIAL 

See  Continuance;  Costs;  Criminal  Law,  ®=» 
628-865;  Jury;  New  Trial;  Reference; 
Venue. 

For  trial  of  particular  actions  or  proceedings, 
see  also  the  various  specific  topics. 

For  review  of  rulings  at  trial,  see  Appeal  and 
Error. 

III.  COURSE  AND  CONDUCT  OF 

TRIAL  IN  GENERAL. 

$=>28(2)  (Wash.)  In  an  action  by  a  landowner 
against  a  railroad  for  damages  occasioned  by 
the  alleged  negligence  of  the  railroad  in  not 
extinguishing  a  fire  started  by  some  one  on  its 
right  of  way,  the  fire  spreading  to  plaintiffs 
premises,  it  was  within  the  discretion  of  the 
trial  court  to  grant  or  deny  plaintiff's  request 
that  the  jury  be  permitted  to  view  the  premise* 
where  the  damage  occurred.— Jordan  v.  Spokane, 
P.  &  S.  Ry.  Co.,  186  P.  875. 

IV.  RECEPTION  OF  EVIDENCE. 
(Al  Introduction,  Offer,  and  Admission  of 

Evidence  In  General. 

®=»56  (Wash.)  Court  did  not  abuse  its  discre- 
tion in  refusing  to  permit  expert  witness  to 
testify,  where  the  testimony  would  have  been 
merely  cumulative.— In  re  West  Marginal  Way 
in  City  of  Seattle,  186  P.  644. 
$=s>57  (Cola)  In  proceedings  to  take  land  for 
street  purposes  under  Laws  1911,  p.  373,  the 
limitation  of  the  number  of  expert  witnesses  on 
value  to  four  for  each  side  was  not  an  abuse  of 
the  court's  discretion. — Wassenich  v.  City  and 
County  of  Denver,  186  P.  533. 

0B)   Order   of  Proof,  Rebuttal,   and  Re- 
opening Case. 

<S=68(1)  (Mont.)  A  motion,  made  after  the 
testimony  was  closed  and  the  instructions 
were  settled,  to  reopen  the  case  that  a  docu- 
ment might  be  offered  in  evidence,  was  ad- 
dressed to  the  sound  legal  discretion  of  the 
trial  court.— Brange  v.  Bowen,  186  P.  680. 

(C)  Objections,  Motions  to  Strike  Oat,  and 
Exceptions. 

<g=>84(3)  (CalApp.)  In  an  action  for  half  the 
profits  of  a  corporation,  a  summary  from  the 
corporate  books  by  plaintiff's  witness  was  prop- 
erly admitted  against  the  objection  that  witness 
had  not  shown  that  the  records  on  which  the 
data  were  based  were  correct;  the  books  being 
in  court,  but  not  placed  in  evidence,  and  there 
being  no  objection  that  the  summary  was  in- 
correct—McPherson  v.  Great  Western  Milling 
Co.,  186  P.  803. 

®=>89  (Cal.)  Where  a  witness  testified  as  to  a 
conversation  with  one  of  two  defendants,  in 
which  such  defendant  stated  that  the  other  de- 
fendant had  made  certain  statements,  and  the 
court  told  the  jury  that  the  conversation  could 
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not  bind  the  other  defendant,  court  did  not  err 
in  subsequently  refusing  to  grant  a  motion  to 
strike  such  testimony  .—Murphy  v.  Davids,  186 
P.  143. 

<8=»95  (Or.)  Proceedings  at  trial  held  to  show 
that  plaintiffs  motion  to  strike  defendants'  tes- 
timony and  the  court's  ruling  thereon  went  to 
the  exclusion  only  of  defendants'  narration  of 
her  conversation  with  physician,  and  did  not 
exclude  her  conversations  with  plaintiff  contain- 
ing a  competent  admission  by  plaintiff.— Cald- 
well v.  Hoskins,  186  P.  60. 

V.  ARGUMENTS  AND  CONDUCT  OF 
COUNSEL. 

€=>l08'/2  (CalApp)  In  an  action  for  injuries 
when  struck  by  defendant's  automobile,  coun- 
sel for  plaintiffs  were  entitled  to  know  if  any 
of  the  prospective  jurors  were  interested  as 
stockholders,  or  otherwise,  in  corporations  en- 

?aged  in  insuring  automobile  owners  against 
iability  for  accident— Baldarachi  v.  Leach, 
186  P.  1060. 

«=>II5(5)  (Idaho)  Where  plaintiff  testified  to 
proposals  for  a  compromise,  the  asking  of  a 
question  by  defendant's  counsel  as  to  whether 
this  was  after  defendant  recovered  a  judgment 
against  plaintiff  in  the  lower  court  was  not  im- 
proper.— Duthie  v.  Shepherd,  186  P.  910. 
4=133(3)  (Idaho)  Any  prejudice  from  a  ques- 
tion asked  plaintiff  by  counsel  as  to  whether 
proposals  for  a  compromise  were  after  defend- 
ant recovered  a  judgment  against  him  in  the 
lower  court  was  cured  by  the  action  of  the 
court  in  sustaining  an  objection,  striking  out 
the  question,  and  directing  the  jury  not  to  con- 
sider evidence  relative  to  a  compromise.— Duthie 
v.  Shepherd,  186  P.  919. 

VI.  TAKING  CASE  OR  QUESTION 
FROM  JURY. 

(A)  Queatlona  of  Law  or  of  Fact  Ik  Gen- 
eral. 

4=»I36(3)  (Or.)  In  an  action  by  an  attorney 
for  damages  for  breach  of  a  contract  of  em- 
ployment under  which  he  was  to  receive  as 
compensation  a  certain  percentage  of  the 
amount  recovered,  the  client  having  employed 
other  counsel,  who  brought  action  in  the  federal 
court,  wherein  certain  stipulations  were  enter- 
ed into  concerning  the  amount  due  the  client, 
the  construction  of  orders  entered  in  the  fed- 
eral court  and  stipulations  therein  was  for  the 
court— Dolph  v.  Speckart,  186  P.  32. 
4=139(1)  (Colo.)  Where  there  was  evidence 
showing  plaintiff's  right  to  recover,  and  suffi- 
cient evidence  to  sustain  verdict  in  his  favor,  it 
was  error  to  grant  nonsuit— Minnequa  Lumber 
Co.  v.  City  and  County  of  Denver,  186  P.  539. 
4=»I39(1)  (Mont.)  A  case  should  never  be 
withdrawn  from  the  jury  unless  it  follows  as  a 
matter  of  law  that  recovery  cannot  be  bad  upon 
any  view  of  the  evidence,  including  the  legiti- 
mate inferences  to  be  drawn  from  it. — Koerner 
v.  Northern  Pac.  By.  Co.,  186  P.  337. 
4=139(1)  (OkL)  A  demurrer  to  evidence 
should  be  overruled  unless  the  evidence  and 
all  inferences  which  a  jury  could  reasonably 
draw  from  it  are  insufficient  to  support  a  ver- 
dict for  plaintiff.— Buss  v.  Chicago,  R.  L  &  P. 
Ry.  Co.,  186  P.  729. 

(B)  Demurrer  to  Evidence. 

4=3 1 56(2)  (Okl.)  The  court  cannot  weigh  con- 
flicting evidence,  but  must  treat  the  evidence  as 
withdrawn  which  is  most  favorable  to  a  party 
demurring  to  the  evidence.— Taylor  v.  Enid  Nat 
Bank  186  P  232 

4=156(3)  (Okl.)  The  test  applied  to  a  demur- 
rer to  the  evidence  is  that  all  tbe  facts  which 
the  evidence  in  the  slightest  degree  tends  to 
prove,  and  all  reasonable  and  logical  inferences 
or  conclusions  therefrom,  are  admitted.— Taylor 
v.  Enid  Nat.  Bank,  186  P.  232. 
4=156(3)  (Okl.)  A  demurrer  to  the  evidence 
admits  all  the  facts  which  the  evidence  in  the 


slightest  degree  tends  to  prove  and  all  inferences 
or  conclusions  that  may  be  reasonably  and  logi- 
cally drawn  from  the  evidence. — Etenburn  v. 
Neary,  186  P.  467. 

©=156(3)  (Okl.)  A  demurrer  to  evidence  ad- 
mits the  truth  of  all  the  evidence  introduced 
and  of  all  the  facts  which  it  tends  to  estab- 
lish, as  well  as  every  fair  and  reasonable  in- 
ference.—Buss  v.  Chicago,  R.  I.  &  P.  Ry.  Co., 
186  P.  729. 

(O)  Dismissal  or  Honsutt. 

<S=>1 59  (Colo.)  Objections  to  premature  com-  , 
mencement  of  action  may  be  made  the  basis  of 
a  motion  for  nonsuit— Weldon  v.  Newson,  186 
P.  516. 

<@=>  1 63  (Cal.App.)  A  party  moving  for  nonsuit 
should  state  in  his  motion  the  precise  grounds 
upon  which  he  relies,  so  that  attention  of  court 
and  opposite  counsel  may  be  particularly  di- 
rected to  supposed  defects  in  plaintiff's  case- 
Giles  v.  Reed,  186  P.  614. 
4=165  (Cal.)  On  a  motion  for  nonsuit,  evi- 
dence and  every  fair  inference  therefrom  must 
be  viewed  in  the  light  most  favorable  to  the 
plaintiff.— Carter  v.  Canty,  186  P.  346. 
4=165  (Wash.)  Evidence  must  be  construed 
most  favorably  to  plaintiff  upon  motion  for  non- 
suit—Heath v.  Wylie,  186  P.  313. 

(D)  Direction  of  Verdict. 

4=169  (Cal.)  Objection  that  there  was  a  non- 
joinder of  necessary  parties  must  be  made  in 
the  manner  prescribed  by  statute,  and  not  on 
motion  for  nonsuit.— Stackpole  v.  Pacific  Oas  & 
Electric  Co.,  186  P.  364. 
4=177  (Wash.)  The  general  rule  that,  where 
both  sides  move  for  a  directed  verdict  at  die 
conclusion  of  the  evidence,  they  in  effect  waive 
jury  trial  and  consent  to  submission  of  the  case 
to  the  trial  judge  upon  both  law  and  fact  is 
not  applicable,  where  both  motions  are  over- 
ruled and  tbe  case  submitted  to  the  jury,  and 
subsequently  judgment  is  rendered  notwith- 
standing the  verdict;  the  case  being  one  at  law 
where  tbe  verdict  is  not  merely  advisory. — Mc- 
Clure  v.  Wilson,  186  P.  302. 
•©=178  (Mont.)  On  motion  of  a  defendant  for 
a  directed  verdict,  every  fact  will  be  deemed  to 
be  proved  which  the  evidence  offered  by  plaintiff 
tends  to  prove.— Koerner  v.  Northern  Pac.  Ry. 
Co.,  186  P.  337. 

VII.  INSTRUCTIONS  TO  JURY. 
(B)  Necessity  and  Subject-Matter. 

4=207  (Cal.App.)  Defendant  was  entitled  to 
an  instruction  limiting  certain  evidence  to  the 
single  purpose  for  which  it.  was  admissible 
against  him.— Baldarachi  v.  Leach,  186  P.  1060. 
4=216  (Colo.)  In  an  action  against  an  irriga- 
tion company  for  its  wrongful  destruction  of  a 
landowner's  bridge  over  its  ditch  constructed 
pursuant  to  license,  the  court  should  have  cor- 
rectly instructed  the  jury  of  its  own  motion  on 
the  measure  of  damages,  and  failure  to  do  so 
necessitates  reversal  of  judgment  for  the  land- 
owner—Northern Colorado  Irr.  Co.  v.  Reuter, 
186  P.  286. 

(C)  Form,  Requisites,  and  Sumeleney. 

4=237(6)  (Cal.App.)  An  instruction  that  plain- 
tiff had  the  burden  of  proving  his  case  by  pre- 
ponderance of  the  evidence,  which  meant  a 
greater  weight  of  the  evidence,  which  "satis- 
fies" or  carries  conviction,  is  Bubject  to  criti- 
cism, since  the  word  "satisfies"  means  convinc- 
ing or  removing  all  doubt  or  uncertainty  from 
the  jury's  mind.— Lawrence  v.  Goodwill,  186 
P.  781. 

(D)  Applicability  to  Pleadings  and  Evi- 
dence. 

4=9251(4)  (Utah)  In  an  action  for  breach  of  a 
contract  to  deliver  lambs,  where  defendant 
while  admitting  the  breach  claimed  the  subse- 
quent contract  provided  merely  for  the  delivery 
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of  wether  lambs  born  of  his  own  herd,  instruc- 
tions submitting  the  issue  of  breach  to  the 
jury  held  erroneous.— Armstrong  v.  Larsen,  186 
P.  97. 

«=>253(4)  (CalApp.)  In  an  automobile  colli- 
sion case,  an  instruction  that  plaintiff  was  con- 
clusively presumed  to  have  been  negligent  if  he 
exceeded  the  statutory  speed  limit  in  approach- 
ing an  intersecting  highway  is  not  erroneous, 
because  ignoring  the  last  clear  opportunity  rule, 
where  the  court  stated  that  the  defendant 
would  be  entitled  to  a  verdict  only  if  plaintiffs 
negligence  directly  caused  the  collision— Law- 
rence v.  Goodwill,  186  P.  781. 
<5=»253(5)  (Or.)  In  purchaser's  action  to  re- 
cover payment  on  ground  of  rescission,  where 
vendor  denied  rescission  and  claimed  a  for- 
feiture for  nonpayment  of  installment  due  sub- 
sequent to  alleged  rescission,  requested  instruc- 
tion that  purchaser  could  not  recover  if  defend- 
ant retook  property  upon  default  by  purchaser 
held  improper  in  ignoring  purchaser's  theory 
of  the  case.— Comely  v.  Campbell,  186  P.  563. 
<g=»253(8)  (CalApp.)  In  an  action  on  a  life  pol- 
icy, where  insured  was  absent  for  seven  years, 
an  instruction  in  effect  charging  that  plaintiff 
was  the  beneficiary  and  that  the  premiums 
were  paid  and  the  policy  in  force,  and  that  in- 
sured disappeared  and  has  not  been  heard  from 
for  seven  years,  and  at  the  end  of  that  time 
he  is  presumed  to  be  dead,  and  you  will  there- 
fore find  a  verdict  for  plaintiff,  was  erroneous 
in  that  it  withdrew  from  the  jury  the  consid- 
eration of  defendant's  evidence  and  raised  the 
disputable  presumption  of  death  created  by 
statute  (Code  Civ.  Proc.  §  1963,  subd.  26)  to 
the  plane  of  a  conclusive  presumption. — Dar- 
rell  v.  Mutual  Ben.  Life  Ins.  Co.,  186  P.  620. 

(B)  Requests  or  Prayers. 

<S=>256(5)  (CalApp.)  It  was  incumbent  on  de- 
fendant, if  he  wanted  a  more  definite  and  ex- 
plicit statement  of  the  law  limiting  certain 
evidence  against  him  to  a  single  purpose,  to 
ask  for  it— Baldarachi  v.  Leach,  186  P.  1060. 
€=>260(1)  (Cal.App.)  There  was  no  error  in 
refusing  proper  instructions  requested  where 
the  points,  so  far  as  material,  were  covered 
by  other  instructions  given. — Baldarachi  v. 
Leach,  186  P.  1060. 

«=260(1)  (Or.)  Where  the  instructions  given 
fully  covered  every  point  embraced  by  the  re- 
quested instructions,  they  were  properly  refus- 
ed.—Caldwell  v.  Hoskina,  186  P.  50. 
<8=a260(l)  (Wash.)  Complaint  cannot  be  made 
because  the  court  declmed  to  give  requested 
instructions,  where  the  instructions  given  clear- 
ly, concisely,  and  accurately  covered  the  law 
of  the  case —John sod  v.  Pearson,  186  P.  667. 
€=»260(8)  (Wash.)  In  action  for  damages  due 
to  collision  of  automobiles  at  street  intersec- 
tion, held,  that  instruction  that,  if  defendant's 
driver  violated  ordinance  as  to  driver  giving 
right  of  way  to  vehicles  simultaneously  ap- 
proaching intersection  from  the  right,  and  such 
violation  was  the  proximate  cause  of  injury  to 
plaintiff's  car,  verdict  should  be  for  plaintiff, 
was  not  covered  by  instructions  given.— Chil- 
berg  v.  Parsons.  186  P.  272. 
«=>260(8)  (Wash.)  In  an  action  by  a  pedes- 
trian for  injuries  caused  by  an  automobile  on 
or  near  a  street  crossing,  where  defendant's  the- 
ory was  that  the  collision  occurred  upon  a 
crosswalk  and  plaintiff's  contention  was  that 
he  was  struck  in  the  back  after  he  had  crossed 
the  street  and  was  upon  the  sidewalk,  a  request- 
ed instruction  on  contributory  negligence  held 
sufficiently  covered  by  charge  given.— Keames  v. 
Heymanson,  186  P.  325. 

<®=>260(9)  (Utah)  In  an  action  for  breach  of  a 
contract  to  deliver  lambs  wherein  defendant 
claimed  that  only  wether  lambs  raised  from  his 
own  herd  were  to  be  included,  refusal  of  an 
instruction  that  the  contract  did  not  contain 
such  a  limitation  held  not  cured  by  another  in- 
struction merely  to  the  effect  that  the  breach 
of  the  contract  gave  rise  to  a  cause  of  action 


for  damages;  such  instruction  being  in  no  sense 
an  interpretation  of  the  legal  rights  of  the 
parties.— Armstrong  v.  Larsen,  186  P.  97. 

(G)  Construction  and  Operation. 

<S=*295(1)  (CalApp.)  If  all  the  instructions 
taken  together,  and  not  being  inconsistent  with 
each  other  or  confusing,  give  to  the  jury  a  fair 
and  just  notion  of  the  law  upon  the  point  to 
which  they  are  addressed,  they  are  sufficient.— 
Darrell  v.  Mutual  Ben.  Life  Ins.  Co.,  186  P. 
620. 

<8=>295(1)  (Oal.ABP.)  Instructions  which  state 
the  law  fairly  and  clearly  when  considered  as 
a  whole  are  unobjectionable,  although  isolated 
passages  from  single  instructions  may  be  sub- 
ject to  just  criticism— Lawrence  v.  Goodwill, 
188  P.  781. 

«=>29*9(1)  (Okl.)  All  of  the  instructions  should 
be  considered  together,  and  if  when  consid- 
ered as  a  whole  they  state  the  law  correctly 
and  without  conflict  it  is  sufficient,  although 
one  or  more  standing  alone  might  be  incom- 
plete.—Chicago,  R.  1.  &  P.  Ry.  Co.  v.  Owens, 
186  P.  1092. 

«=>296(1)  (Okl.)  An  instruction,  though  mis- 
leading if  standing  alone,  is  not  cause  for  re- 
versal, where  if  considered  with  another  in- 
struction no  prejudice  results.— McDonald  v. 
Mffler,  186  P.  957. 

<8=296(2)  (Cal.)  In  an  action  for  malicious 
prosecution,  instruction  was  not  erroneous  as 
leaving  to  the  jury  the  question  of  the  existence 
of  probable  cause  there  being  other  instructions 
telling  the  jury  lhat  the  question  of  probable 
cause  was  one  of  law,  with  which  they  had 
nothing  to  do.— Murphy  v.  Davids,  186  P.  143. 
<8=a296(4, 5)  (Cal.App.)  In  an  automobile  col- 
lision case,  an  instruction  to  find  for  defendant 
if  plaintiff  approached  an  intersecting  highway 
above  a  certain  speed  did  not  erroneously  pre- 
clude the  jury  from  considering  the  surround- 
ing circumstances,  or  whether  the  last  clear 
doctrine  applied,  or  whether  plaintiff's  negli- 
gence proximately  caused  the  collision,  where 
such  matters  were  covered  in  other  portions 
of  the  charge.— Lawrence  v.  Goodwin,  186  P. 
781. 

€=>296(7)  (CalApp.)  An  automobile  collision 
case,  instruction  erroneously  defining  prepon- 
derance of  the  evidence  as  that  which  satisfies 
or  carries  conviction,  held  not  so  prejudicial, 
in  view  of  other  instructions,  as  to  justify  re- 
versal under  Const,  art.  6,  §  4%,  confining  re- 
versal to  cases  where  a  miscarriage  of  justice 
has  probably  resulted.— Lawrence  v.  Goodwill, 
186  P.  781. 

ig=>296(ll)  (Cal.)  In  a  condemnation  proceed- 
ing, where  an  instruction  on  damages  to  de- 
fendant's other  lands  from  daneer  of  seepage 
and  floods  resulting  from  the  use  of  the  con- 
demned part  of  their  lands  for  reservoir  pur- 
poses did  not  sufficiently  impress  upon  the  jury 
that  they  could  only  consider  a  danger  which 
was  a  natural  and  necessary  or  reasonable  in- 
cident to  the  raising  of  the  waters  when  viewed 
alone,  could  not  be  misleading  to  the  jury,  in 
view  of  other  charges  making  such  matters  suf- 
ficiently clear.— Xolo  Water  &  Power  Co.  v. 
Hudson,  186  P.  772. 

X.  TRIAL  BT  COURT. 
(A)  Hearing  and  Determination  of  Cause. 

<e=»377(2)  (CalApp.)  Court  did  not  err  in  re- 
opening case  to  hear  further  testimony,  after 
it  had  announced  judgment  in  favor  of  defend- 
ants, and  thereafter  ordering  judgment  for 


186  P.  1047. 


(B)    Findings   of  Fact   and  Conelustona 
of  Law. 

<8=»39l  (CalApp.)  An  allegation  admitted  by 
answer  must  be  treated  as  found.— Mondine  v. 
Labaig,  186  P.  1047. 
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€=396(1)  (Oal.App.)  Findings  which  are  specif- 
ic and  definite  as  to  the  issuable  facts  are  suffi- 
cient, although  they  do  not  closely  follow  the 
pleadings.— Lawson  v.  Steinbeck,  186  P.  842. 
€=396(4)  (Wash.)  In  an  action  for  personal 
injuries  resulting  from  a  collision  between 
plaintiffs  motorcycle  and  defendant's  motor- 
truck, upon  Question  of  how  close  the  truck 
should  have  kept  to  the  curb  in  turning  at  a 
street  intersection,  it  was  improper  for  the 
judge  to  consider  the  results  of  his  own  ex- 
perimenting with  his  small  Dasseneer  car,  since 
such  evidence  was  not  a  part  of  the  trial,  and, 
besides,  a  small  passenger  car  could  be  turn- 
ed in  a  smaller  compass  than  a  large  truck. — 
Saari  v.  Wells  Fargo  Express  Co..  186  P.  898. 
•3=397(4)  (Cal.App.)  If  there  was  no  evidence 
on  issue  of  reasonable  value  and  amount  of 
damages,  the  court  was  under  no  obligation  to 
make  a  finding  on  such  issue.— Wood  v.  Bailey, 
186  P.  177. 

€=398  (Cal.)  Findings  that  the  injuries  to 
plaintiff's  lands  were  proximately  caused  by  an 
extraordinary  and  unprecedented  flood,  and  that 
only  a  part  thereof  would  have  been  injured  but 
for  the  erection  and  maintenance  of  defend- 
ant's reservoir,  are  not  inconsistent.— Sutliff  v, 
Sweetwater  Water  Co.,  186  P.  766. 

XX.  WAIVER  AND  CORRECTION  OF 
IRREGULARITIES  AND  ERRORS. 

€=415  (Cal.App.)  In  an  action  for  injuries 
when  struck  by  defendant's  automobile,  error 
in  that  plaintiff's  attorneys  by  a  question  to 
jurors  suggested  to  them  that  defendant  car- 
ried liability  insurance  was  waived  by  defend- 
ant's consenting  to  proceed  to  impanel  the 
jury  from  talesmen  in  attendance— Baldarachi 
v.  Leach,  186  P.  1060. 

€=4 1 9  (Cal.)  An  error  in  denying  a  motion  for 
nonsuit  is  not  waived  by  defendant  introducing 
evidence.— Carter  v.  Canty,  186  P.  346. 
€=4 1 9  (Mont.)  By  proceeding  with  his  defense 
after  denial  of  motion  for  nonsuit  defendant  as- 
sumes the  risk  of  supplying  any  defects  in  plain- 
tiff's case,  and  if  he  does  supply  them  he  can- 
not insist  that  the  judgment  should  be  reversed 
on  the  ground  that  the  evidence  is  insufficient 
to  justify  the  verdict.— Hall  v.  Northern  Pac. 
Ry.  Co.,  186  P.  340. 

TROVER  AND  CONVERSION. 

See  Appeal  and  Error,  €=1180;  Courts,  €=7; 
Descent  and  Distribution,  €=91 ;  Execution, 
€=425;  Executors  and  Administrators, 
€=85  ;  Mandamus,  €=4 ;  Set-off  and  Coun- 
terclaim, $=26 ;  Warehousemen,  €=34. 

n.  ACTIONS. 

(A)  Right  of  Action  and  Defenses. 

€=16  (Or.)  Actual  possession  of  a  chattel  at 
the  time  of  the  conversion  thereof  is  sufficient 
evidence  of  title,  in  trover  against  one  who 
shows  no  title.— Montesano  Lumber  A  Mfg.  Co. 
v.  Portland  Iron  Works,  186  P.  428. 

Possession  of  land,  either  under  title  or  under 
claim  of  title,  is  sufficient  proof  in  trover  of  the 
ownership  of  machinery  appurtenant  thereto 
and  taken  therefrom.— Id. 

Testimony  that  plaintiff  owned  the  sawmill  is 
evidence  that  it  owned  the  machinery  therein, 
since  the  term'  "mill,"  in  modern  usage,  includes 
various  machines  or  combinations  of  machinery 
(quoting  Words  and  Phrases,  Mill).— Id. 

To  recover  for  the  conversion  of  machinery  in 
a  sawmill  vested  in  plaintiff  under  a  lease  by  it 
of  the  mill  site,  proof  of  chain  of  title  to  the 
mill  site  from  the  government  is  unnecessary. 

(D)  Damages. 

€=44  {Or.)  The  measure  of  damages  for  the 
conversion  of  personal  property  is  the  market 
value  of  the  property  at  the  time  and  place  of 
the  conversion.— Montesano  Lumber  &  Mfg.  Co 
v.  Portland  Iron  Works,  186  P.  428. 


"Reasonable  value,"  or  "fair  cash  value,"  and 
actual  cash  value"  are  practically  synonymous 
terms,  and  mean  the  fair  or  reasonable  cash 
price  for  which  the  property  can  be  sold  on  the 
market  (quoting  Words  and  Phrases,  Actual 
cash  value).— Id. 

(BS)  Trial,  JDdsnrnt,  and  Review. 

€=66  (Or.)  A  warranty  deed  to  plaintiff  under 
which  it  was  in  possession  and  a  lease  of  the 
land  making  the  machinery  thereon  the  property 
of  the  lessor  is  sufficient  proof  of  plaintiff's 
ownership  of  the  machinery  to  avoid  a  nonsuit 
—Montesano  Lumber  &  Mfg.  Co.  v.  Portland 
Iron  Works,  186  P.  428. 

Testimony  of  two  witnesses  as  to  the  value  of 
the  machinery  converted  held  sufficient  evidence 
of  value  to  avoid  a  nonsuit— Id. 


TRUST  DEEDS. 


See  Mortgages. 


TRUSTS. 

See  Appeal  and  Error,  €=456;  Corporations, 
€=320 ;  Charities,  €=16 ;  Evidence,  €=471; 
Fraudulent  Conveyances,  €=174;  Pleading, 
€=249;  Wills,  €=98,  589,  672,  675;  Wit- 
nesses, €=133 ;  Woods  and  Forests,  €=8. 

I.  CREATION,  EXISTENCE,  AND  VA- 
LIDITY. 
(A)  Express  Trusts. 

€=44(2)  (Wash.)  Evidence  held  to  show  that 
realty  and  corporate  stock  were  transferred  by 
plaintiff  son  to  his  mother,  a  defendant,  either 
to  put  it  out  of  his  hands,  so  as  to  avoid  any 
judgments  against  him  by  third  parties,  or  was 
transferred  for  some  consideration,  and  not,  as 
he  claimed,  under  an  agreement  that  the  mother 
shouW  hold  in  trust  for  him.— Sewell  v.  Sewell, 

lOO  *  •  too, 

€=44(3)  (Wash.)  To  establish  a  trust  by  parol, 
the  evidence  must  be  clear,  cogent,  and  convinc- 
ing.—Sewell  v.  Sewell,  186  P.  289. 
€=53  (Or.)  Trustee,  having  accepted  appoint- 
ment as  such  and  having  received  trust  fund, 
will  be  estopped  from  questioning  the  creation 
of,  the  trust,  and  from  denying  the  right  of 
beneficiary  to  the  trust  fund.— Boehmer  v.  Sil- 
vestone,  186  P.  26. 

A  trustee  must  assume  the  validity  of  the 
trust  under  which  he  acts  until  it  is  actually 
impeached,  though  he  may  have  some  suspicion 
that  there  may  have  been  fraud  or  collusion  in 
the  appointment  or  settlement— Id. 
€=61(3)  (Or.)  If  trustee  for  any  reason  deem- 
ed that  the  trust  should  be  terminated  and 
the  money  paid  over  to  the  beneficiary,  the  mat- 
ter should  have  been  presented  by  him  to  the 
court,  and  authority  therefor  obtained  from  the 
court— Boehmer  v.  Silvestone,  186  P.  26. 

(C)  Constructive  Trusts. 

€=95  (CaLApp.)  Where  testator  and  residu- 
ary legatee,  who  prepared  will,  understood 
that  a  clause  in  the  will  was  an  execution  of  a 
power  of  appointment  as  to  $32,000,  testator's 
estate  being  only  $3,000.  such  understanding 
was  sufficient  of  itself  to  raise  an  implied  or 
constructive  trust  against  the  residuary  lega- 
tee; such  clause  of  the  will  being  held  not  a 
valid  execution  of  the  power  of  appointment. — 
Reed  v.  Hollister.  186  P.  819. 
€=103(3)  (CaLApp.)  A  trust  estate  ia  created 
in  behalf  of  a  wife  where  she  without  consid- 
eration deeds  an  interest  in  her  separate  prop- 
erty to  her  husband  and  permits  him  to  take 
in  his  name  an  interest  in  other  property  pur- 
chased with  her  separate  funds,  on  his  repre- 
sentation that  he  only  desires  to  hold  an  inter- 
est of  record  for  the  sake  of  his  business  and 
social  credit  and  that  he  will  convey  to  her  at 
any  time  she  desires;  she  having  parted  with 
her  title  in  reliance  upon  such  representations, 
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made  to  her  with  bad  faith  and  with  intent  to 
withhold  the  property  from  her.— Ford  v.  Ford, 
186  P.  164. 

IV.  MANAGEMENT  AND  DISPOSAL 
OF  TRUST  PROPERTY. 

<8=I73  (Or.)  If  a  trustee  obtains  knowledge  of 
facts  that  wonld  defeat  the  title  of  the  benefi- 
ciary and  give  it  to  another,  he  is  not  justified 
in  communicating  facts  to  the  other  person; 
hiB  duty  being  to  manage  property  for  benefi- 
ciary, and  not  make  admissions  prejudicial  to 
rights  of  beneficiary.— Boehmer  v.  Silvestone, 
186  P.  26.  .  • 

®=>I79  (Or.)  A  trustee  must  use  such  care  for 
the  safety  of  the  trust  fund  as  a  man  of  ordi- 
nary prudence  uses  in  his  own  business  of  a 
similar  nature,  and  is  held  to  a  strict  account- 
ability for  a  faithful  performance  of  the  du- 
ties of  his  trust— Boehmer  v.  Silvestone,  186 
P.  26. 

€=»207  (Kan.)  In  a  proceeding  by  a  trustee 
for  discharge  and  approval  of  accounts,  where- 
in it  was  sought  to  charge  her  with  an  uncol- 
lected debt  owed  by  a  grocery  company,  that 
the  trustee's  predecessor  had  applied  bank 
stock  held  by  the  grocery  company  to  the  gro- 
cery company's  debt  to  bank  taking  credit  on 
the  company's  books  held,  under  special  circum- 
stances, not  a  breach  of  trust  on  the  part  of 
the  first  trustee. — In  re  Trusteeship  of  Prager, 
186  P.  1015. 

<8=2I7(1)  (Or.)  A  trustee,  who  receives  trust 
fund  in  cash,  ie  required  to  invest  funds  in  a 
manner  that  will  be  safe  and  yield  a  reasonable 
rate  of  return  to  beneficiary,  and  must  follow 
direction  and  powers  in  instrument  of  trust,  if 
any,  as  to  time,  manner,  and  kind  of  invest- 
ment, or  in  absence  of  such  directions  and  pow- 
ers must  be  governed  by  general  rules  of  court 
or  statutes,  and  by  sound  discretion  and  good 
faith.— Boehmer  v.  Silvestone,  186  P.  26. 
<8=>2I7(3)  (Or.)  A  trustee  with  cash  funds  to 
invest  must  not  speculate,  but  make  invest- 
ments with  a  view  to  permanent  investment, 
considering  both  probable  income  and  probable 
safety  of  capital,  and  should  invest  in  govern- 
ment or  state  securities,  or  other  gilt-edged 
securities,  or  in  bonds  or  mortgages  on  unin- 
cumbered real  estate.— Boehmer  v.  Silvestone, 
186  P.  26. 

4=»227  (Or.)  Where  trustee  made  loan  of  $5,- 
000  trust  fund,  with  the  understanding  that  the 
borrower  was  to  permit  beneficiary  to  have 
money  before  termination  of  trust,  attorney's 
fee  of  $1,000,  charged  beneficiary  by  third  per- 
son, to  be  paid  out  of  the  trust  fund,  held  exces- 
sive; but,  in  view  of  considerable  trouble  caus- 
ed third  person  by  the  indorsement  of  numerous 
checks  by  beneficiary,  the  third  person  will  be 
allowed  fee  of  $150  for  legal  services.— Boehm- 
er v.  Silvestone,  186  P.  26. 
<g=23l(l)  (Kan.)  Where  by  virtue  of  an  ap- 
proved transaction  a  trustee  as  an  individual 
became  indebted  to  herself  as  trustee,  and  in 
good  faith  caused  the  liability  to  be  assumed 
by  a  grocery  company  indebted  to  the  estate, 
the  law  on  an  accounting  will  regard  the  money 
as  having  been  in  the  trustee's  hands  the  mo- 
ment the  transaction  was  concluded,  and  such 
item,  with  simple  interest,  should  be  charged 
to  her  account.— In  re  Trusteeship  of  Prager. 
186  P.  1015. 

<g=>233  (Or.)  If  a  trustee  employs  an  agent, 
and  the  agent  appropriates  the  property  in- 
trusted to  him,  the  trustee  will  be  held  re- 
sponsible.— Boehmer  v.  Silvestone,  186  P.  26. 
«=234  (Or.)  If  money  is  deposited  in  the  bank 
in  such  a  manner  that  it  is  not  under  trustee's 
own  exclusive  control,  as  where  money  id  de- 
posited, so  that  it  cannot  be  drawn  without  the 
concurrence  of  another  person,  it  is  at  the  peril 
of  the  trustee,  and  he  is  liable  for  any  loss  oc- 
casioned thereby.— Boehmer  v.  Silvestone,  186 
P.  26. 

(8=243  (Kan.)  Where  a  part  of  a  trust  estate 
consisted  of  a  credit  on  the  books  of  a  whole- 


sale grocery  company  which  was  not  collect- 
ed prior  to  the  resignation  of  the  first  trus- 
tee, on  the  application  of  the  second  trustee 
to  be  relieved  from  office  14  years  after  ap- 
pointment, she  could  not  be  charged  with  the 
debt  of  the  grocery  company  in  full,  although 
both  the  grocery  company  and  her  predecessor 
were  solvent  at  the  date  of  her  appointment; 
she  being  responsible  for  none  but  her  own  de- 
linquency, and  not  that  of  her  predecessor,  and 
the  measure  of  her  duty  being  good  faith  and 
reasonable  prudence  and  diligence.— In  re  Trus- 
teeship of  Prager.  186  P.  1015. 

V.  EXECUTION  OF  TRUST  BT  TRUS- 
TEE OR  BY  COURT. 

$=>27|i/2  (Wash.)  Where  a  court  of  equity  as- 
sumes jurisdiction  to  execute  a  trust,  the  trus- 
tee can  act  only  nnder  the  direction  of  the 
court.— Fisher  v.  Schwabacher  Hardware  Co., 
186  P.  649. 

«=»282  (Wash.)  Where  the  trustee  pays  and 
distributes  the  trust  fund  under  the  direction 
and  decree  of  the  court,  he  is  indemnified  by 
the  order  itself  and  needs  no  release. — Fisher 
v.  Schwabacher  Hardware  Co.,  186  P.  640. 

VI.  ACCOUNTING  AND  COMPENSA- 
TION OF  TRUSTEE. 

<8=294  (Kan.)  In  a  proceeding  by  trustee  for 
discharge  and  approval  of  accounts,  where  it 
appeared  that  part  of  the  estate  consisted  of 
a  debt  owed  by  a  grocery  company  not  collect- 
ed by  trustee's  predecessor  and  sought  to  be 
charged  against  her,  ability  to  collect  from  the 
grpcery  company  or  from  her  predecessor 
should  be  established  before  it  can  be  so  charg- 
ed; good  faith  and  careful  exercise  of  judg- 
ment on  her  part  being  presumed.— In  re  Trus- 
teeship of  Prager,  186  P.  1015. 

In  a  proceeding  by  a  trustee  for  discharge 
and  approval  of  accounts,  wherein  it  was  sought 
to  charge  her  with  a  debt  owing  by  a  grocery 
company  uncollected  by  her  predecessor,  it 
was  error  to.  charge  her  account  with  the  full 
amount  of  such  debt. — Id. 

<g=»305  (Or.)  In  suit  for  accounting  of  trust 
fund  by  beneficiary  of  trust,  third  person,  to 
whom  trustee  lent  money  pursuant  to  plan  en- 
tered into  by  trustee,  beneficiary,  and  third  per- 
son, whereby  third  person  was  to  permit  bene- 
ficiary to  have  money  before  termination  of 
trust,  was  properly  joined  with  trustee  as  de- 
fendants.—Boehmer  u.  Silvestone,  186  P.  26. 
€=9315(1)  (Or.)  Trustee  will  be  compensated 
for  services  up  to  time  that  nearly  all  of  the 
fund  is  expended,  but  not  thereafter. — Boehm- 
er v.  Silvestone,  186  P.  26. 
<S=>325  (Kan.)  In  proceedings  by  trustee  for 
discharge  and  for  approval  of  accounts,  where- 
in it  was  sought  to  charge  her  with  an  uncol- 
lected debt  of  a  grocery  company,  finding  that 
the  trustee's  predecessor  had  assets  from  which 
he  could  have  paid  the  sums  due  from  the  gro- 
cery company  held  not  sustained  by  the  evi- 
dence.— In  re  Trusteeship  of  Prager,  186  P. 
1015. 

In  a  proceeding  by  a  trustee  for  discharge 
and  approval  of  accounts,  wherein  it  appeared 
that  part  of  the  estate  consisted  of  an  indebt- 
edness of  a  grocery  company  which  had  become 
insolvent,  and  with  which  it  was  sought  to 
charge  the  trustee,  ledger  leaves  of  the  grocery 
company  and  certain  statements  of  account  held 
properly  received  in  evidence.— Id. 

In  a  proceeding  by  a  trustee  for  discharge  and 
approval  of  accounts,  wherein  it  appeared 
that  part  of  the  estate  was  a  debt  owed  by  a 
grocery  company,  which  had  not  been  paid,  and 
with  which  it  was  sought  to  charge  the  trus- 
tee's account,  findings  of  fact  held  sustained 
by  competent  evidence. — Id. 
<S=>326  (Kan.)  In  a  proceeding  by  a  trustee  for 
discharge  and  approval  of  accounts,  wherein  it 
appeared  that  part  of  the  estate  was  a  deb 
owed  by  a  grocery  company,  which  had  n 
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been  paid,  and  with  which  it  was  sought  to 
charge  the  trustee's  account,  findings  of  fact 
held  sufficiently  complete.— In  re  Trusteeship 
of  Prager,  186  P.  1016. 

Vn.  ESTABLISHMENT  AND  EN- 
FORCEMENT OF  TRUST. 
(B)   Rlarht  to  Follow  Trnit  Property  or 
Proceed*  Thereof. 

«=s>356(2)  (Oal.App.)  Where  a1  claimant  in  an 
interpleader  proceeding  collected  a  judgment 
between  the  time  the  stay  expired  and  an  ap- 
peal was  taken,  paid  part  to  a  third  party,  who 
had  assisted  in  the  collection,  and  the  judgment 
was  subsequently  reversed,  held  that  the  third 
party  did  not  hold  his  share  as  a  trust  fund, 
since,  at  the  time  he  secured  it  from  the  claim- 
ant, the  fund  was  not  impressed  with  a  trust, 
and  plaintiff  had  a  right  to  dispose  of  it. — Gar- 
rett v.  Jensen.  186  P.  156. 
<S=>358(1)  (Cal.App.)  Where  a  beneficiary  is 
unable  to  identify  a  trust  fund  or  to  follow  it 
in  its  changed  form,  he  is  placed  in  the  position 
of  a  general  creditor.— Roncelli  v.  Fugazi,  186 
P.  873, 

(O)  Action*. 

«=>37l(l)  (Cal.App.)  An  action  against  the  ad- 
ministrator of  a  deceased 'person  for  the  recov- 
ery of  money  could  not  be  regarded  as  a  suit 
to  recover  a  specific  trust  fund,  where  the  com- 
plaint contained  no  allegation  that  the  trust 
property,  either  in  its  original  or  changed  form, 
was  traceable  into  the  estate  of  the  decedent 
and  into  the  possession  of  his  administrators. — 
Roncelli  v.  Fugazi,  186  P.  873. 

TUNNELS. 

See  Municipal  Corporations,  «=273,  203,  303, 
439,  455,  513. 

ULTRA  VIRES. 

See  Municipal  Corporations,  <8=>878. 

UNFAIR  COMPETITION. 

See  Trade-Marks  and  Trade-Names,  <g=>70. 

UNITED  STATES. 

See  Taxation,  <8=»5,  20.. 
X.  GOVERNMENT  AND  OFFICERS. 

«=»3  (Wash.)  Property  purchased  by  the  fed- 
eral government  within  the  state  and  by  its  con- 
sent for  purposes  enumerated  in  the  federal 
Constitution  is  held  by  the  .government  in  its 
proprietary  and  sovereign  capacity  only  when 
there  has  been  a  cession  of  sovereignty  by  the 
state,  and  where  secured  without  the  state's 
consent,  it  is  held  in  proprietary  capacity  only, 
and  states  can  cede  sovereignty  over  such  pro- 
prietary lands  to  the  extent  they  see  fit. — Con- 
cessions Co.  v.  Morris,  186  P.  655. 

While  the  state's  cession  of  jurisdiction  to 
the  federal  government  over  land  acquired  as 
provided  in  Const.  U.  S.  art  1,  }  8,  cl.  17,  is 
an  absolute  cession,  a  provision  for  service  of 
Criminal  and  Civil  process  within  such  lands 
is  not  invalid,  and  does  not  render  the  ces- 
sion conditional,  but  the  cession  of  jurisdiction 
to  the  federal  government  over  land  not  ac- 
quired as  provided  in  the  Constitution  may  be 
accompanied  by  such  conditions  as  the  state 
sees  fit  to  annex,  not  inconsistent  with  the 
use  of  the  property  or  the  purpose  for  which 
it  was  purchased.— Id. 

USURY. 

See  Banks  and  Banking,  «=>270. 

VACATION. 

See  Master  and  Servant,  $=»73. 


VALUE. 

See  Criminal  Law,  «=>304. 

VENDOR  AND  PURCHASER. 

See  Appeal  and  Error,  «=>1050,  1064 ;  Brokers, 
€=>40;  Damages,  «=»79;  Eminent  Domain, 
<S=»153;  Estoppel,  <S=83 ;  Evidence,  <S=»208, 
461 ;  Execution,  <8=>256,  272,  273 ;  Executors 
and  Administrators,  <S=»115,  138,  333,  359; 
Frauds,  Statute  of,  «=»56,  106,  116,  129, 
131,  138;  Guardian  and  Ward,  «=»103; 
Homestead,  «=»57,  57% ;  Indians,  «=»15 ; 
Joint  Adventures,  «=>4 ;  Mortgages,  <g=>155, 
283,  290,  876 ;  Partnership,  <8=»3;  Payment, 
<S=>38;  Pleading,  «=»403:  Sales;  Specific 
Performance,  <£=»28,  41,  96,  106;  Taxation, 
«=»686 ;  Trial,  <8=>253. 

X.  REQUISITES  AND  VALIDITY  OF 
CONTRACT. 

«=»I8(1)  (Utah)  One  dollar  is  an  adequate 
consideration  for  an  option  to  purchase  land, 
if  the  consideration  for  the  purchase  of  the 
land  is  adequate.— Thomas  v.  Johnson,  186  P. 
43?. 

«=»I8(8)  (Utah)  Under  an  option  for  the  sale 
of  land  providing  that,  if  the  optionee  should 
offer  to  comply  with  the  terms  of  payment,  the 
optionor  would  convey  and  furnish  an  abstract, 
a  tender  of  the  price  by  the  "optionee  was  un- 
necessary where  he  offered  to  proceed  with 
the  agreement,  and  the  optionor,  instead  of 
furnishing  an  abstract,  repudiated  the  contract 
and  said  there  was  no  contract— Thomas 
Johnson,  186  P.  437. 

"S=>  I8f3)  (Wash.)  Strict  performance  of  terms 
of  a  written  option  held  not  waived  by  conduct 
of  the  parties.— Stewart  v.  Cadeau,  186  P.  894. 
«=>37(1)  (Okl.)  Where  the  means  of  knowl- 
edge are  at  hand  and  are  equally  available  to 
both  parties,  and  the  subject  of  purchase  is 
alike  open  to  their  inspection,  the  purchaser, 
if  he  does  not  avail  himself  of  those  means, 
will  not  be  heard  to  say  that  he  has  been  de- 
ceived by  the  vendor's  misrepresentations. — 
Nowka  v.  West,  186  P.  220. 

If  the  purchaser  will  not  see  matters  direct- 
ly before  him  where  no  concealment  is  made 
or  attempted,  he  is  not  entitled  to  favorable 
consideration  when  he  complains  that  he  has 
suffered  from  his  own  voluntary  blindness  and 
has  been  misled  by  overconfidence  by  the  state- 
ments of  another.— Id. 

II.  CONSTRUCTION  AND  OPERATION 

OF  CONTRACT. 

<®=54  (Mont.)  The  title  of  the  purchaser  of 
land  under  an  executory  contract  providing  for 
payment  in  installments,  deposit  of  the  deed 
in  escrow,  and  forfeiture  of  partial  payments 
for  default  was  an  equitable  one  enduring  only 
so  long  as  the  requirements  of  the  contract  were 
promptly  met.— Wright  Land  &  Investment  Co. 
v.  Even,  186  P.  681. 

«=>76  (Cal.)  Where  defendant  vendor  agreed 
to  put  in  certain  improvements  on  the  lots  to 
be  convened  within  the  time  that  plaintiff  buyer 
was  paying  purchase-price  installments,  the 
defendant's  agreement  to  complete  the  im- 
provements was  a  condition  concurrent  with 
the  seller's  agreement  to  pay  the  last  install- 
ment—Walker v.  Harbor  Business  Blocks  Co., 
186  P.  356. 

III.  MODIFICATION  OR  RESCISSION 

OF  CONTRACT. 
(C)  ResclMlon  by  Purchaser. 

<e=>l  10  (Cal.)  Under  Civ.  Code,  8  1689,  au- 
thorizing rescission  if  the  consideration  fails 
in  a  material  respect,  etc.,  purchaser  may  re- 
scind on  vendor's  failure  to  install  as  agreed 
water  pipes,  sidewalks,  and  curbing  in  and 
around  the  lots  to  be  conveyed.— Walker  v. 
Harbor  Business  Blocks  Co.,  186  P.  356. 
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(Or.)  If  vendor  under  contract  giving 
*  i   right  to  declare  a  forfeiture  wrong- 
jclaxed  a  forfeiture  where  in  fact  no 
existed  therefor,  the  attempted  forfei- 
&s  in  effect  a  refusal  to  proceed  further 
ie  contract  entitling  purchaser  to  stand 
lis  rights  under  the  contract  or  treat  it 
ed.— Comely  v.  Campbell,  186  P.  5(53. 
)   (Cal.)  Where  defendant  vendor  stat- 
.t  it  would  be  unable  to  comply  with  its 
.ct  within  the  prescribed  time  limit,  plain- 
■irchaser  may  bring  a  rescission  action 
sjavut  waiting  for  the  expiration  of  the  time 
named  in  the  contract.— Walker  v.  Harbor 
Whs  Blocks  Co.,  186  P.  356. 

PERFORMANCE    OF  CONTRACT. 
(A.)  Title  and  Estate  of  Vendor. 

143  (Cal.)  Where  plaintiff  buyer  promptly 
filiated  and  rejected  letters  written  to  nim 
defendant  vendor,  proposing  an  extension 
.ime  for  complying  with  the  contract,  held, 
re  was  no  waiver  of  the  time  limit  named 
•the  contract.— Walker  v.  Harbor  Business 
icks  Co.,  186  P.  356. 

(D)  Payment  of  Purchase  Money. 

=  170  (Idaho)  Where  the  obligations  of  the 
ndor  and  purchaser  are  mutual  and  concur- 
nt  and  the  vendor  refuses  to  perform  except 
>on  a  condition  repugnant  to  the  terms  of  the 
;reement,  a  formal  tender  of  performance  by 
ie  r'irchaser  is  unnecessary;  an  offer  with 
•ndinesH  and  ability  to  Deri orm  being  sufficient. 
-Shull  v.  Lawrence,  186  P.  246. 
=>I87  (Or.)  Vendor's  acceptance  of  payment 
fter  due  date  amounted  to  a  waiver  of  pur- 
haser's  default  in  making  payment  at  speed- 
ed time.— Comely  v.  Campbell,  186  P.  563. 

V.  RIGHTS  AND  LIABILITIES  OF 
PARTIES. 
<0  Bona  FNe  Purchasers. 

£=>240  (Okl.)  An  answer  setting  up  defense  of 
in  innocent  purchase  without  notice  must  state 
'acts  sufficient  to  show  a  bona  fide  purchase, 
ind  should  state  the  consideration,  which  must 
lppear  from  the  averment  to  be  "valuable" 
within  the  rules  on  that  subject,  and  show  that 
it  has  been  actually  paid,  and  not  merely  se- 
cured, and  also  fully  and  clearly  deny  notice, 
whether  or  not  notice  is  charged  in  complaint. 
-Mobley  v.  Rhoadea,  186  P.  230. 

Id  an  action  to  recover  land  and  to  cancel 
certain  conveyances  relating  thereto,  answer 
of  defendants  held  sufficient  to  entitle  them  to 
show  that  they  were  innocent  purchasers  with- 
out notice. — Id. 

<£x=>244  (Okl.)  In  an  action  for  the  recovery 
of  land  and  to  cancel  certain  conveyances  re- 
lating thereto,  findings  of  trial  court  in  favor 
of  defendants  on  issue  of  innocent  purchase 
held  not  against  the  clear  weight  of  the  evi- 
dence—Mobley  v.  Rhoades,  186  P.  230. 

VI.  REMEDIES  OF  VENDOR. 
(B)  Aetlona  for  rnrehase  Money. 

<S=>30I  (Cal.)  A  vendor  retaining  legal  title  to 
land  sold  mar  waive  his  security  and  bring  an 
action  at  law  for  the  debt.— Amaranth  Land  Co. 
v.  Corey,  186  P.  765. 

«=3302  (Cal.)  Where  vendor,  who  retained  ti- 
tle to  land  as  security  for  payment  of  purchase 
price,  waives  security  and  brings  action  at  law 
lor  the  debt,  it  is  unnecessary  for  the  vendor 
to  allege,  or  for  the  court  to  find,  that  the  con- 
sideration was  fair  and  adequate.— Amaranth 
Land  Co.  v.  Corey,  186  P.  765. 

VII.  REMEDIES  OF  PURCHASER. 
(A)  Recovery  of  Purchase  Money  Paid. 

«=»334(3)  (Or.)  Generally,  if  land  sale  con- 
tract is  rescinded  by  mutual  arrangement  and 

186  P.— 78 


consent  without  any  agreement  for  forfeiture, 
purchaser  is  entitled  to  recover  payments  made 
by  him.— Comely  v.  Campbell,  186  P.  563. 
<g=334(4)  (Or.)  Generally,  if  land  sale  con- 
tract is  rescinded  by  mutual  arrangement  and 
consent,  without  any  agreement  for  forfeiture, 
or  by  wrongful  act  of  the  vendor,  acquiesced 
in  by  the  purchaser,  purchaser  is  entitled  to 
recover  payments  made  by  him. — Comely  v. 
Campbell,  186  P.  563. 

<S=>335  (Or.)  Where  vendor  does  not  waive 
purchaser's  default,  but  declares  a  forfeiture 
under  contract  providing  therefor  and  making 
time  of  the  essence  of  the  contract,  purchaser 
cannot  recover  payments  already  made. — Cor- 
nely  v.  Campbell,  186  P.  563. 

V  endor  could  not  declare  a- forfeiture  for  de- 
fault which  he  had  waived  without  first  giving 
purchaser  notice  and  an  opportunity  to  per- 
form.—Id. 

<©=34l(2)  (Or.)  In  purchaser's  action  to  re- 
cover payment  on  ground  of  mutual  rescission, 
where  complaint  alleged  the  land  was  of  poor 
quality,  so  that  the  value  of  the  use  of  the 
land  during  the  time  the  plaintiff  purchaser  was 
in  possession  was  negligible  and  not  equal  to 
the  value  of  improvements  made  and  work  done 
on  the  land  by  plaintiff,  together  with  plain- 
tiff's expenses,  and  that  no  accounting  was 
necessary  to  place  defendant  in  statu  quo,  and 
such  allegation  was  denied,  evidence  as  to  qual- 
ity of  the  land  was  admissible.— Comely  v 
Campbell,  186  P.  568. 

«=>34l  (4)  (Or.)  In  purchaser's  action  to  re- 
cover payment  on  ground  of  mutual  rescission, 
instruction  that  vendor's  wrongful  repudiation 
of  contract  acquiesced  in  by  purchaser  effected 
a  mutual  rescission  held  warranted  by  the  ev- 
idence.—Comely  v.  Campbell,  186  P.  563. 

In  purchaser's  action  to  recover  payment  on 
ground  of  mutual  rescission,  where  vendor  de- 
nied rescission  and  claimed  forfeiture  for  de- 
fault in  payment  due  subsequent  to  date  of  al- 
leged rescission,  instruction  i<eld  not  subject 
to  objection  that  it  submitted  question  wheth- 
er there  was  a  default  on  such  subsequent 
date— Id. 

In  purchaser's  action  to  recover  payment 
made  on  ground  of  mutual  rescission,  where 
vendor  denied  mutual  rescission  and  claimed 
a  forfeiture,  evidence  held  sufficient  for  cub- 
mission  of  case  to  jury. — Id. 
i^=>34l(5)  (Or.)  Purchaser  is  not  entitled  to 
interest  on  payment  recovered  following  mutual 
rescission  of  contract— Comely  v.  Campbell, 
186  P.  563. 

VENEREAL  DISEASE. 

See  Health,  <8=»24. 


VENUE. 

See  Appeal  and  Error,  €=>870; 
<S=10 ;  Corporations,  ©=503 ; 
«=»44,  172. 


III. 


Appearance, 
Mandamus, 


CHANGE  OF  VENUE  OR  PLACE 
OF  TRIAL. 

€=»4I  (CaLApp.)  Where  the  only  defendant 
residing  within  the  county  in  which  an  action 
was  brought  was  not  a  necessary  party  de- 
fendant, and  the  complaint  stated  no  cause  of 
action  against  him,  the  remaining  nonresident 
defendants  are  entitled  to  a  change  of  venue 
to  the  county  where  they  reside.— Garrett  v. 
Jensen,  186  P.  156. 

«=»49(1)  (Idaho)  Comp.  St.  1019.  f  6666,  re- 
quiring a  judge,  on  motion,  to  change  the  venue 
when  from  any  cause  be  is  disqualified,  is  man- 
datory, and  not  discretionary,  and  if  parties 
have  not.  by  stipulation  in  writing,  or  in  open 
court  and  entered  in  the  minutes,  agreed  on  the 
transfer  of  the  cause  to  another  court  of  com- 
petent jurisdiction,  he  must  transfer  the  cause 
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to  nearest  district  where  the  same  objection 
does  not  exist,  as  required  by  section  6667.— 
Newman  v.  District  Court  or  Tenth  Judicial 
Dist.  .of  Idaho  in  and  for  Neas  Perce  County. 
186  P.  02a 

VIADUCTS. 

See  Eminent  Domain,  <S=106. 

WAIVER. 

See  Vendor  and  Purchaser,  <S=>18. 

WAR. 

See  Attorney  and  Client,  «=»38;  Criminal  Law, 
<£=»371,  413;  Indictment  and  Information, 
«=»125. 

<8=4  (Mont.)  Under  Rev.  Codes,  If  9147. 
9148,  information  charging  violation  \>f  Sedi- 
tion Act  by  stating  that  "our  soldiers  would  act 
in  the  same  way  and  commit  the  same  atroci- 
ties as  have  been  reported  of  the  German  sol- 
diers" held  sufficient  without  setting  out  the 
German  atrocities,  notwithstanding  information 
charged  words  to  have  been  spoken  "in  speak- 
ing of  the  atrocities  reported  to  have  been 
committed  by  the  German  soldiers  in  the  pres- 
ent war,"  the  latter  quotation  being  merely 
parenthetical  and  no  part  of  the  seditious  ut- 
terance, such  language  being  calculated  to 
bring  soldiers  of  the  United  States  into  con- 
tempt, and  disrepute,  the  charge  of  "atrocity," 
implying  that  our  soldiers  would  be  outrage- 
ously or  wantonly  wicked,  criminal,  vile,  cruel, 
and  their  conduct  extremely  horrible  and  shock- 
ing—State v.  Wyman,  186  P.  1. 

In  prosecution  for  sedition  in  violation  of 
Sedition  Act,  it  was  no  defense  that  the  al- 
leged seditious  remarks  were  made  in  the  pres- 
ence of  women  alone. — Id. 

In  prosecution  for  sedition  in  violation  of 
Sedition  Act,  where  information  charged,  ut- 
terance of  remarks  calculated  to  bring  soldiers 
of  the  United  States  into  contempt,  and  also 
disloyal,  contemptuous  and  slurring  language 
about  the  form  of  the  United  States  govern- 
ment, proof  that  defendant  made  either  of  the 
statements  charged  in  the  information  was 
sufficient  to  sustain  conviction. — Id. 

The  word  "calculated"  within  Sedition  Act, 
making  language  "calculated"  to  bring  goverij- 
ment,  Constitution,  military  force,  and  flag  in- 
to scorn  or  contempt,  held-  to  have  much  the 
same  meaning  as  the  word  "intent." — Id. 

In  prosecution  for  sedition,  the  jury  must 
be  convinced  that  the  expressions  used  by  the 
accused  were  intended  to  produce  the  evil  ef- 
fects alleged  in  the  information.— Id. 

WAREHOUSEMEN. 

<S=>3  (Wash.)  An  alleged  warehouse,  company, 
which  had  no  separate  building  of  its  own, 
and  did  not  store  goods  for  the  public  gener- 
ally or  at  all,  but  only  stored  the  product  of  a 
certain  manufacturing  company  in  a  room  or 
shed  upon  the  premises  of  that  company,  be- 
ing simply  a  device  by  which  a  bank  was  fur- 
nished negotiable  warehouse  receipts  as  col- 
lateral securities  for  loans  which  it  had  made 
to  the  manufacturing  company,  was  not  a 
"warehouseman"  within  the  contemplation  of 
the  Uniform  Warehouse  Receipts  Act  (Rem. 
Code  1915,  §S  3369—1  to  3369-01),  and  its 
receipts  were  not  negotiable. — Citizens'  Bank 
v.  Willing,  186  P.  1072. 
(g=>34(5)  (Idaho)  Under  the  express  provision 
of  Comp.  St.  1919,  i  6126,  the  burden  was  on  a 
warehouseman  to  show  excuse  for  failure  to  de- 
liver hay  left  with  him,  on  demand  of  the  de- 
positor, accompanied  by  an  offer  to  satisfy  his 
lien,  surrender  the  receipt  properly  indorsed, 
and  sign  an  acknowledgment  of  delivery.— 
Duthie  v.  Shepherd,  1S6  P.  919. 

Where  a  warehouseman  claimed  title  to  hay 
deposited  in  his  warehouse  through  purchase  at 


the  time  of  its  delivery  to  him,  he  waived  tfc 
necessity  for  a  statutory  demand  as  a  pmtq. 
uisite  to  placing  the  burden  of  proof  on  him  ts 
establish  an  excuse  for  the  failure  to  deliver.- 
Id. 

®=»34(6)  (Idaho)  In  an  action  against  a  wan- 
houseman  for  conversion  of  hay  deposited  in  hit 
warehouse,  evidence  of  a  demand  after  com- 
mencement of  the  action  was  properly  received, 
where  he  claimed  title  through  a  purchase  be- 
fore commencement  of  the  action,  and  his  posi- 
tion had  not  been  changed.— Duthie  v.  Shepherd, 
186  P.  919. 

WATERS  AND  WATER  COURSES. 

See  Appeal  and  Error,  «=»907, 1011, 1033, 1050, 
1067;  Boundaries,  <8=>3,  13,  37;  Contempt, 
«=»20;  Counties,  «=>74 ;  Drains;  Eminent 
Domain,  <8=»222;  Fraud,  «=>59;  Judgment, 
<S=651;  Landlord  and  Tenant,  <£=»48;  Mu- 
nicipal Corporations,  ®=>741,  834;  Principal 
and  Agent,  «=»137;  Trial,  «=»216,  398. 

V.  SURFACE  WATERS. 

<@=>II6  (Cal.App.)  Where  two  parcels  of  land 
belonging  to  different  owners  are  adjacent  to 
each  other,  and  one  is  lower  than  the  other, 
and  the  surface  water  from  the  higher  tract 
has  been  accustomed  by  a  natural  flow  to  pass 
off  over  the  lower  tract,  the  owner  of  the  up- 
per tract  has  an  easement  to  have  the  water 
flow  over  the  land  below,  and  the  lower  tract 
is  charged  with  a  corresponding  servitude. — La 
Petra  v.  Richardson,  186  P.  396. 
*=> 1 19(1)  (Cal.App.)  An  owner  of  higher 
lands  may  not  divert  surface  or  storm  waters 
from  his  lands  onto  the  lands  of  another,  over 
which  they  would  not  naturally  have  flowed, 
nor  has  he  the  right  by  accumulating  surface 
waters  upon  his  own  lands  in  ditches  or  other 
like  artificial  channels  to  precipitate  them  up- 
on his  neighbor's  land  in  larger  quantities  or  In 
a  different  form  from  that  from  which  they 
would  have  taken  in  the  course  of  nature; 
but,  however,  the  owner  of  the  upper  tract, 
in  a  reasonable  manner  and  for  the  purpose  of 
cultivation  and  improvement  of  his  own  land, 
may  confine  the  surface  or  flood  waters  flowing 
down  upon  his  tract  through  natural  courses 
into  one  channel  and  carry  the  same  in  sub- 
stantially the  same  channel  in  which  the  water 
Sowed  naturally  across  his  land,  without  in- 
creasing the'  volume.— La  Fetra  v.  Richardson, 
186  P.  396. 

VI.  APPROPRIATION  AND  PRE. 
SCRIPTION. 

$=>I30  (Or.)  A  lower  appropriator  has  no 
right  to  compel  one  who  has  taken  out  water 
above  him  to  maintain  an  excessive  use  of  wa- 
ter so  that  the  former  may  get  the  benefit  of 
the  surplus,  although  the  upper  appropriator 
has  permitted  the  lower  appropriator  to  con- 
struct a  ditch  on  his  land  to  convey  surplus 
water.— Tyler  v.  Obiague,  186  P.  579. 
<8=>I52(8)  (Colo.)  In  an  action  to  quiet  title, 
and  to  oust  defendant  ditch  company  and  others 
from  easement  or  right  of  way  for  a  ditch 
constructed  and  in  use  on  the  land,  evidence 
held'  sufficient  to  establish  the  ancient  right 
claimed  by  defendant  ditch  company. — Webb  v. 
Wild  Cat  Lateral  Ditch  Co.,  186  P.  287. 

VII.  CONVEYANCES  AND  CON- 
TRACTS. 

<g=>  1 56(2)  (Wash.)  A  deed  conveying  the  water 
rights  on  a  creek,  the  right  of  way  and  pipe  line 
or  gravity  system  in  certain  sections,  and  all  the 
pipe  lines,  etc.,  within  a  certain  town,  does  not 
convey  pipes  and  water  connections  within  a 
lrmber  company's  premises  outside  the  town's 
corporate  limits;  for  the  words  "gravity  water 
system"  are  only  synonymous  with  the  right  of 
way  and  main  pipe  line,  especially  where  the 
original  pHrti<?s  t0  tne  deed  hod  Placed  such  a 
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practical  construction  upon  it.— Town  of  Gold 
Bar  v.  Gold  Bar  Lumber  Co.,  186  P.  896. 
€=•157  (Colo.)  An  oral  license  to  a  landown- 
er by  an  irrigation  company  to  bridge  Its  ditcb. 
when  acted  upon  and  fully  executed,  became 
irrevocable.— Northern  Colorado  Irr.  Co.  v. 
Ueuter,  186  P.  286. 

<S=>I57  (Colo.)  A  parol  license,  from  a  land- 
owner, to  a  ditch  company,  to  construct  or  ex- 
tend an  irrigation  ditch,  having  been  fully  exe- 
cuted, is  irrevocable.— Webb  v.  Wild  Cat  Lat- 
eral Ditch  Co.,  186  P.  287. 

VIII.  ARTIFICIAL    POTOS,  RESER- 
VOIRS, AND  CHANNELS,  DAMS, 
AND  FLOW  AGE. 

<S=>I64  (Cal.App.)  Where  one  acquired  right 
by  prescription  to  discharge  water  upon  the 
land  of  another,  he  could  construct  a  concrete 
flume  along  the  same  course,  as  long  as  it  did 
not  impose  an  additional  burden  on  the  lower 
landowner.— La  Fetra  v.  Richardson,  186  P. 
396. 

®=»I7I(2)  (Wash.)  A  flood  not  unprecedented 
is  not  within  the  rule  of  act  of  God,  as  regards 
liability  for  permitting  of  waters  to  escape. — 
Neely  v.  City  of  Seattle,  186  P.  880. 
<g=!72  (Cal.)  Owner  of  artificial  reservoir  in 
no  way  constituting  a  nuisance*,  having  been  neg- 
ligent in  no  respect,  is  not  liable  for  injury  to 
land  below  by  breaking  out  of  waters  through 
extraordinary  and  unprecedented  flood. — Sutliff 
v.  Sweetwater  Water  Co.,  186  P.  766. 
«J=»I72  (Wash.)  The  builder  and  owner  of  a 
dam  for  use  in  logging  operations  does  not 
build  and  maintain  it  at  his  absolute  peril,  and 
is  not  an  insurer;  but  he  will  be  excused  by 
acts  of  God  or  floods  which  he  could  not  have 
anticipated,  and  he  is  required  to  anticipate 
only  such  floods  as  a  reasonably  prudent  man, 
acquainted  with  all  the  surrounding  circum- 
stances, would  anticipate.— Anderson  v.  Rueker 
Bros..  186  P.  293. 

<8=>I78(2)  (Okl.)  Where  a  dam  constructed 
across  a  nonnavigable  stream  to  secure  water 
for  waterworks  purposes  raises  the  depth  of  the 
water  and  permanently  injures  the  realty  of  a 
riparian  owner  the  measure  of  damages  is  the 
difference  in  the  market  value  of  the  property 
before  and  after  the  construction  of  the  Improve- 
ment—City of  Kingfisher  v.  Zalabak,  186  P. 
936. 

Where  evidence  conflicts  as  to  whether  the 
market  value  of  riparian  owner's  realty  has 
diminished  as  a  result  of  city's  construction  of 
a  dam  raising  the  depth  of  the  water,  the  jury 
may  consider  the  uses  made  of  and  the  revenue 
derived  from  the  land  which  were  either  de- 
stroyed or  impaired. — Id. 

XX.  PUBLIC  WATER  SUPPLY. 
(II)    Irrigation    and    Other  Agricultural 
Purposes. 

€=226  (Cal.App.)  An  irrigation  district  is 
not  a  "municipal  corporation,"  and  hence  a 
public  utility  district,  created  under  act  of 
May  27,  1915  (St.  1915,  p.  866),  which  includ- 
ed only  a  part  of  an  irrigation  district,  did  not 
divide  a  "municipal  corporation"  as  prohibited 
by  section  1  of  such  act— Randolph  v.  Stanis- 
laus County,  186  P.  625. 

Petition  and  ordinances,  describing  a  public 
utility  district  as  being  ''composed  of  all  the 
territory  within  the  Modesto  irrigation  district 
and  the  Turlock  irrigation  district,  which  is 
within  the  county  of  Stanislaus,"  sufficiently 
set  forth  the  "boundaries"  required  bv  the  act 
of  May  27,  1915  (St.  1915,  p.  866),  relating  to 
the  creation  of  public  utility  districts,  bounda- 
ries of  the  irrigation  districts  being  required 
by  the  act  under  which  they  were  formed  to  be 
definitely  described  by  metes  and  bounds;  it 
bcintj  sufficient  to  describe  or  set  out  a  bound- 
ary in  such  a  manner  as  will  enable  a  compe- 
tent person  to  locate  the  same,  and  to  this  end 
■t  may  be  had  to  maps,  plats,  documents, 


records,  adjacent  lands,  and  the  like,  and  a 
defective  description  may  even  be  supplement- 
ed by  oral  testimony.— Id. 

A  public  utility  district,  created  under  Act 
May  27,  1915  (St.  1915,  p.  866),  need  not  be 
composed  of  contiguous  units  of  land  or  ter- 
ritory.— Id. 

<g=244  (Colo.)  Where  a  landowner  had  per- 
mission from  an  irrigation  company  to  bridge 
its  ditch,  the  bridge  constructed  by  him  was 
rightfully  in  position  until  such  time  as  its  al- 
leged interference  with  the  flow  of  water  in 
the  ditch  could  be  legally  determined,  and  it 
could  not  be  removed  by  the  company  on  its 
own  motion  arbitrarily  and  by  force  and  vio- 
lence—Northern Colorado  Irr.  Co.  v.  Renter, 
186  P.  286. 

Where  a  landowner  bridged  an  irrigation 
company's  ditch  by  permission,  and  later  the 
bridge  was  wrongfully  removed  by  the  com- 
pany, the  measure  of  the  landowner's  dam- 
ages was  the  difference  between  the  rental  val- 
ue of  the  land  for  the  period  involved  with  the 
bridge  in  place  and  its  rental  value  after  de- 
struction of  the  bridge,  with  the  actual  value 
of  the  bridge  when  destroyed.— Id. 

WEAPONS. 

See  Assault  and  Battery,  <S=>63,  96;  HomicidK, 
<g=»300. 

WILLS. 

See  Charities,  «=>16,  21,  32,  85,  4$,  60;  De- 
scent and  Distribution;  Executors  and  Ad- 
ministrators; Frauds,  Statute  of,  <g=»54i%; 
Trusts,  <8=95. 

I.  NATURE  AND  EXTENT  OF  TESTA- 
MENT ART  POWER. 

<®=»I3(2)  (Cal.)  A  bequest  in  trust  for  mass- 
es to  be  said  in  a  Catholic  church  for  the  re- 

?ose  of  the  soul  of  a  specific  person  is  a  trust 
or  "charitable  uses,"  within  the  meaning  of 
Civ.  Code.  §  1313.— In  re  Hamilton's  Estate, 
186  P.  587. 

Civ.  Code,  {  1313,  provides  no  limitation  up- 
on gifts  for  charitable  purposes,  but  places 
such  limitation  only  upon  gifts  to  charitable 
corporations  or  societies,  or  in  trust  for  char- 
itable uses,  and  hence  places  no  limitation  up- 
on bequests  to  particular  Catholic  priests  for 
masses  in  their  own  churches.— Id. 

n.  TESTAMENTARY  CAPACITY. 

■®=>35  (Or.)  One  under  guardianship  of  his  per- 
son and  estate  does  not  lose  his  right  to  make  a 
testamentary  disposition,  if  be  retains  enfficient 
mental  capacity  to  execute  a  will.— Collins  v. 
Long,  186  P.  1038. 

<S=>55(7)  (Or.)  Evidence  held  sufficient  to  show 
that  aged  testator,  under  guardianship  of  his 
person  and  estate,  possessed  testamentary  ca- 
pacity.—Collins  v.  Long,  186  P.  1038. 

IV.  REQUISITES  AND  VALIDITY. 
(B)  Form  and  Content*  of  Inatramenta. 

<8=>98  (Or.)  Where  husband's  will  referred  to 
will  of  deceased  wife,  and  so  described  it  as  to 
leave  no  doubt  as  to  its  identity,  and  adopted 
provision  therein  with  reference  to  certain 
trust  fund,  the  provisions  of  both  wills  should 
be  considered  in  relation  to  the  trust  fund. — 
Boehmer  v.  Silvestone,  186  P.  26. 

(F)  Mlatake,  Undue  Influence,  and  Fraud. 

<8=»I53  (Cal.App.)  If  the  residuary  legatee,  who 
prepared  a  will  for  a  person  having  an  estate 
of  only  $3,000  and  power  of  appointment  as  to 
$40,000,  intentionally  so  drew  up  a  clause  as 
an  execution  of  the  power  of  appointment  that 
it  would  not  be  valid,  equity  will  not  permit 
him  as  residuary  legatee,  to  appropriate  the  es- 
tate intended  by  the  testator  to  be  bequeathed 
by  the  defective  clause  to  another  person.— Reed 
v.  HoUister,  186  P.  819. 
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«=»I66(8)  (Or.)  In  a  proceeding  to  act  aside  a 
will  of  an  aged  testator  under  guardianship  in 
favor  of  a  daughter,  who  took  enre  of  him,  evi- 
dence held  insufficient  to  establish  undae  influ- 
ence on  the  part  of  the  daughter  and  her  hus- 
band.—Collins  v.  Long,  186  P.  1038. 


id  Revival. 


(O)  Revocatlc 

«=>I9I  (Cal.App.)  Under  Civ.  Code,  j  1298, 
providing  that  a  will  is  revoked  by  testator's 
subsequent  marriage  and  the  birth  of  issue, 
either  the  wife  or  the  issue  surviving  him,  un- 
less provision  has  been  made  for  the  issue  by 
settlement  or  the  will,  or  it  has  been  mentioned 
so  as  not  to  show  an  intention  of  revocation, 
testator's  will  made  in  contemplation  of  mar- 
riage was  revoked  by  such  marriage,  followed 
by  the  birth  of  issue,  both  the  wife  and  issue 
surviving  testator ;  there  being  no  state  of  facts 
to  which  section  1306  could  apply.— In  re  Mey- 
er's EBtate,  186  P.  393. 

V.  PROBATE,  ESTABLISHMENT,  AND 

ANNULMENT. 
(D)  Probate  or  Record  of  Foreign  Willi. 
$=3245  (Kan.)  Where  a  native  of  Ireland,  after 
coming  to  Kansas,  while  on  a  visit  to  Ireland  in 
1908,  executed  his  will,  and  made  another  visit 
to  Ireland  iu  1913,  and  died  there  in  1916,  and 
his  will  was  probated,  and  an  application  was 
presented  to  proper  court  in  Texas  for  probate 
there  and  for  record  of  authenticated  copy  of 
will  and  of  order  admitting  it  to  probate,  and 
copy  of  will  was  ordered  recorded,  and  authenti- 
cated copy  of  will  and  record  of  its  probate  in 
Ireland,  the  authenticated  copy  thereof  and  of 
record  of  probate  in  Ireland  were  entitled  to 
record  in  probate  court  of  Harvey  county, 
where  testator  owned  property,  over  objections 
that  deceased  at  his  death  was  domiciled  in 
Texas.— In  re  Hanna's  Estate,  186  P.  1010. 

(K)  Review. 

«=>358  (Kan.)  Under  Oen.  St.  1915,  {  4675,  an 
appeal  to  district  court  may  be  taken  from  a 
judgment  of  a  probate  court  admitting  to  record 
an  authenticated  copy  of  a  foreign  will  and  of 
the  record,  in  a  foreign  court,  of  the  probate 
thereof.— In  re  Hanna's  Estate,  186  P.  1010. 

(M)  Operation  and  Effect. 

<8=>434  (Kan.)  Authentication  of  copy  of  for- 
eign will  and  of  the  record  of  the  probate  there- 
of in  a  court  of  Ireland,  consisting  of  docu- 
ments certified  by  registrar  of  court  in  which 
probate  records  of  Ireland  were  kept,  and  cer- 
tificate of  judge  of  that  court  that  registrar  was 
duly  intrusted  with  custody  of  such  records 
and  that  his  signature  to  his  certificate  was 
genuine,  and  certificate  of  registrar  to  signature 
of  judge,  and  certificate  of  United  States  consul 
to  signature  of  registrar,  complied  with  Code 
Civ.  Proe.  §  368  (Gen.  St.  1915,  t  7272).— In  re 
Hanna's  Estate,  186  P.  1010. 

VL  CONSTRUCTION. 

(A)  General  Ralea. 

«=>439  (Or.)  Under  L.  O.  L.  §  7347,  testator's 
design  governs,  if  it  can  reasonably  be  ascer- 
tained.—Boehmer  v.  Silvcstone,  186  P.  26. 

<D)  Description  of  Property. 

<©=>589  (CaLApp.)  Where  a  power  of  appoint- 
ment was  conferred  on  the  beneficiary  in  a  tes- 
tamentary trust  having  no  estate  except  $1,600, 
the  accumulated  interest  on  the  trust  fund, 
which  amounted  to  $40,000.  her  will  giving 
$32,000  to  a  daughter,  and  $tl,000  to  other  lega- 
tees, and  the  residue  to  a  son,  was  an  execu- 
tion of  the  power.— Reed  v.  Hollister,  186  P. 
819. 


<B)  Nature  of  Estates  and  Interests  Cre- 
ated. 

<©=>6I6(3)  (Kan.)  Where  one  paragraph  of  a 
will  gave  to  testator's  widow  his  personal  prop- 
erty and  income  on  realty  for  life,  and  a  suc- 
ceeding paragraph  gave  to  his  son  his  realty  and 
all  his  personal  property,  subject  to  the  prior 
claims  of  the  wife  during  her  lifetime,  the  wife 
took  a  life  interest  in  the  personalty  with  a  qual- 
ified power  of  disposition  entitling  her  to  impair 
the  principal  so  far  as  necessary  to  her  support. 
-West  v.  West,  186  P.  1004. 

(H)  Estates  In  Trust  and  Powers. 

<g=>672(l)  (Cal.)  To  create  a  trust  it  need 
not  appear  that  testator  intended  that  the  ob- 
ligation imposed  should  be  one  enforceable  by 
the  courts,  and,  in  the  absence  of  anything  in- 
dicating an  intention  that  it  should  be  so  en- 
forced, it  is  sufficient  if  it  appear  that  testator 
did  intend  to  place  upon  the  legatee  an  obliga- 
tion as  to  whose  performance  the  latter  has 
no  discretion,  and  which  he  cannot  fail  to  per- 
form in  good  conscience  and  in  good  faith  to- 
ward the  testator;  but  no  trust  is  created 
where  it  affirmatively  appears  that,  while  the 
testator  did  intend  an  obligation,  he  did  not 
intend  that  it  should  be  enforceable  by  the 
courts.— In  re  Hamilton's  Estate,  186  P.  587. 
<g=>675  (Cal.)  Words  of  favor  or  petition  in 
a  will  will  not  be  raised  into  words  of  posi- 
tive directions,  so  as  to  create  a  precatory 
trust,  unless  it  is  clear  that  they  were  so 
used  by  the  testator.— In  re  Hamilton's  Estate, 
186  P.  587. 

In  determining  whether  or  not  a  bequest  cre- 
ated a  precatory  trust,  the  question  is  whether 
the  legatee  is  tie  beneficiary  or  merely  a  trus- 
tee for  others  of  the  gift  bestowed  upon  him, 
whether  the  wish  or  desire  or  recommendation 
that  is  expressed  by  the  testator  is  meant  to 
govern  the  conduct  of  the  party  to  whom  it  is 
addressed,  or  whether  it  is  merely  an  indica- 
tion of  that  which  he  thinks  would  be  a  rea- 
sonable exercise  of  the  discretion  of  that  par- 
ty leaving  it,  however,  to  the  party  to  exer- 
cise his  own  discretion. — Id. 


VII.  RIGHTS  AND  LI  ABILITIES  OF 
DEVISEES  AND  LEGATEES. 

(A)  Nature  of  Title  and  Rla-hta  In  General. 

@=>730  (Kan.)  An  allowance  of  $30  a  month 
to  the  widow  from  the  personal  property  in 
which  she  had  a  life  interest  under  the  will  held 
proper,  though  in  excess  of  income. — West  v. 
West,  186  P.  1004. 

<@=740(3)  (Kan.)  Where  there  is  no  issue  of 
fraud  or  bad  faith,  an  executor  of  a  will,  who 
has  a  personal  interest  as  heir  in  the  residuarr 
estate,  and  who  has  no  official  concern  with  the 
residuary  estate  as  executor,  may  lawfully  join 
with  other  heirs  in  a  compromise  settlement 
with  another  claimant  concerning  the  residuary 
estate.— Schnack  v.  City  of  Lamed,  186  P.  1012. 

A  city  named  as  beneficiary  of  a  residuary  es- 
tate, whose  right  is  contested  by  testator's  heirs 
on  reasonable  grounds  and  without  bad  faith, 
may  lawfully  compromise  its  claim  to  the  resid- 
uary estate,  especially  when  compromise  is  to 
be  effective  only  after  approval  by  the  court.— 
Id. 

Ordinarily  the  state's  law  officer,  its  Attor- 
ney General  or  county  attorney,  has  no  special 
concern  in  a  city's  compromise  settlement  of  its 
claim  to  a-residuary  estate  devised  to  the  city 
for  a  public  purpose. — Id. 

(B)  Specific,  Demonstrative,  and  General 

Devises  and  Bequests. 

<8=>753  (Cal.)  Though  legacy  is  general  unles* 
clearly  specific,  especially  if  of  a  pecuniary 
character,  the  intent  of  testator  necessarily 
controls,  and  where  it  appears  that  his  intent 
was  to  give  a  particular  thing,  or  •  given  sua 
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Witnesses 


of  money,  not  generally,  but  only  from  a  speci- 
fied and  definitely  ascertained  source,  effect 
will  be  given  to  such  intent.— In  re  Jepson's 
Estate,  186  P.  352. 

<S=>754  (Cal.)  Legacy  of  specifically  described 
mortgages  is  specific,  and  not  general.— In  re 
Jepson's  Estate.  186  P.  352. 

Legacy  "of  the  sum  of  $12,000,  -which  is 
invested  at  interest  as  follows,"  specifying 
property  subject  to  mortgages  in  such  amount, 
and  providing  that  the  interest  upon  the  speci- 
fied mortgages  should  go  to  testator's  wife, 
held  a  specific,  and  not  a  general  or  demon- 
strative, legacy.— Id.  > 

(O)  Advancement*,    .Ademption,  Satisfac- 
tion, and  Lapse. 

<£=»767  (Cal.)  Legacy  "of  the  sum  of  $12,000, 
which  is  invested  at  interest  as  follows,"  spec- 
ifying property  subject  to  mortgages  in  such 
amount,  and  providing  that  the  interest  upon 
the  specified  mortgages  should  go  to  testator's 
wife,  held  a  specific,  and  not  a  general  or 
demonstrative,  legacy,  and  did  not  entitle  lega- 
tees to  be  paid  out  of  general  assets  of  estate, 
where  mortgages  had  been  paid  and  cancelet 
before  testator's  death. — In  re  Jepson's  Es- 
tate, 186  P.  352. 

<■>  Void,  Lapsed,  and  Forfeited  Devises 
and  Bequests,  nnd  Property  and 
Interests  Undisposed  of. 

«=>858(2)  (Cal.)  Where  testator  bequeaths 
more  than  one-third  of  his  estate  to  charita- 
ble uses,  so  that  it  is  necessary  to  reduce  the 
aggregate  of  .such  bequests  to  a  third  of  the 
estate,  as  directed  by  Civ.  Code,  f  1313,  a  re- 
siduary legacy  for  a  charitable  use  must  give 
way  to  specific  bequests  of  the  same  character. 
—In  re  Hamilton's  Estate,  186  P.  587. 


WITNESSES. 


See  Continuance,  @=>26 ;   Criminal  Law.  «=> 

380,  628,  656,  811,  1159,  1166%;  Evidence; 

Executors     and     Administrators,  <8=>227 ; 

Trial,  «=»57.  ' 

DOCUMENTS.  AND  COM- 
PENSATION. 

«=»28(1)  (Colo.)  A  witness  qualifying  and 
testifying  to  the  market  value  of  property  tak- 
en for  street  purposes  is  not  an  expert  in  the 
sense  entitling  him  to  expert  witness  fees,  and 
the  allowance  of  $50  to  each  of  such  experts 

IVnZTlM™"^  *  °*  m4  CoUnty  °f 

II.  COMPETENCY. 
(A)  Capacity  and  Qanllflcatlons  In  Gen. 
.  eral. 

<S=»37(1)  (Wash.)  In  an  action  for  personal  in- 
jures  resulting  from  a  collision  between  plain- 
tiffs motorcycle  and  defendant's  automobile 
truck  at  a  city  street  intersection,  it  was  im- 
proper not  to  consider  the  testimony  of  a  dis- 
interested woman,  who  was  riding  along  the 
street  with  her  prospective  husband  on  the  way 
to  her  second  wedding,  on  the  ground  that  un- 
der such  circumstances  she  would  not  observe 
so  accurately  as  she  testified,  where  she  stated 
tnat  her  prospective  husband  was  nervous  over 
the  street  traffic,  and  that  for  that  reason  she 
was  observing  the  traffic  carefully,  and  concern- 
ed whether  the  truck  would  cross  the  street 

Co?,B186  P  898  V*  W°1U  Farg°  Elpre8s 

«=40(1)  (Wash.)  In  an  action  for  personal  in- 
jury resulting  from  a  collision  between  plain- 
tiffs motorcycle  and  defendant's  automobile 
truck  at  a  street  intersection,  it  was  error  not 
to  consider  the  testimony  of  a  14  year  old  girl 
who  observed  the  collision,  because  she  could  not 
locate  upon  a  paper  diagram  the  position  of  the 
various  vehicles  intelligently,  since  many,  not 
experienced  with  maps  and  diagrams,  could  do 


no  better,  although  competent  to  locate  posi- 
tions on  the  ground.— Saari  v.  Wells  Pargo  Ex- 
press Co.,  186  P.  898. 

®=>40(2)  (Or.)  Whether  proffered  witnesses 
under  10  years  of  age  are  incapable  of  receiv- 
ing just  impressions  of  facts  respecting  which 
they  are  examined  within  the  meaning  of  L. 
O.  L.  {  732,  is  a  question  for  the  decision  of 
the  trial  judge  who  sees  them,  hears  them,  and 
has  opportunity  to  test  their  understanding  and 
intelligence  to  his  satisfaction.— State  v.  Bate- 
ham,  186  P.  5. 

(C)  Testimony  of  Parties  or  Persons  In- 
terested, for  or  against  Representa- 
tives, Survivors,  or  Successors  in  Ti- 
tle or  Interest  of  Persons  Deceased  or 
Incompetent. 

&=>I33  (CalApp.)  An  action  by  an  adminis- 
trator of  one  decedent  against  representatives 
of  another  deceased  person  held  to  be  one  to 
establish  a  claim  against  the  estate,  and  not 
one  to  procure  relief  appertaining'  to  a  trust 
fund,  so  that  the  plaintiff  administrator,  under 
Code  Civ.  Proc.  g  1880,  subd.  3,  was  not  en- 
titled to  testify  as  to  any  matter  or  faet  oc- 
curring before  the  death  of  such  deceased  per- 
son.— Roncelli  v.  Fugazi,  186  P.  373. 

Code  Civ.  Proc.  f  1880,  subd.  3,  prohibiting 
parties  to  an  action  upon  a  claim  against  the 
estate  of  a  deceased  person  from  testifying  as 
to  any  matter  occurring  before  the  death  of 
such  deceased  person,  does  not  apply,  if  the 
money  sued  for  constituted  a  trust  fund  to  the 
possession  of  which  plaintiff  in  his  representa- 
tive capacity  is  entitled.— Id. 

In  an  action  by  administratrix  to  recover 
money  claimed  to  be  due  her  decedent  from 
debtor's  estate  as  a  trust  fund,  she  was  in- 
competent, under  Code  Civ.  Proc.  §  1880,  subd. 
3,  to  testify  as  to  matters  occurring  before 
death  of  such  debtor,  whether  the  action  be  re- 
garded as  one  to  establish  a  claim  based  on 
debt,  or  one  growing  out  of  a  trust  relation- 
ship, where  she  was  unable  to  trace  the  trust  ' 
fund  in  its  identical  or  changed  form  into  the 
hands  of  defendants.— Id. 
«=>I39(10)  (Cal.App.)  Executors  or  adminis- 
£?cnrs  a.Tl  fMties"  under  Code  Civ.  Proc.  § 
1880,  subd.  3,  prohibiting  parties  in  actions 
upon  a  claim  against  the  estate  of  a  deceased 
person  from  testifying  as  to  any  matter  or 
fact  occurring  before  the  death  of  such  deceas- 

!!ljf«,Q^7.?0n?elU  v-  186  P-  373. 

«S=»l5S(rf)  (Kan.)  In  action  between  a  widow 
and  children  of  an  insured,  as  original  benefi- 
ciaries, and  a  daughter,  claiming  proceeds  of 
policy  as  a  subsequent  beneficiary,  testimony  of 
a  son  that  he  and  his  mother  and  a  sister  had 
a  conversation  in  which  his  father  said  he  could 
not  keep  up  payments  and  was  going  to  drop 
them,  and  that  if  the  wife  and  children  kept  ft 
up  they  could  have  the  insurance,  was  admis- 
sible, as  the  testimony  was  not  concerning  any 
personal  communications  with  deceased  within 
Gen.  St.  1915,  5  7222  (Code  Civ.  Proc.  §  320), 
m  view  of  the  rule  that  evidence  is  to  be  ad- 
mitted rather  than  excluded.— Gaston  v.  Cla- 
baugh,  186  P.  1023. 

HI.  EXAMINATION. 

(B)  Cross-Examination  and  Re-Examina- 
tion. 

<&=>269(1)  (Mont.)  Examination  on  subject  not 
brought  out  on  direct  examination  was  prop- 
erly excluded  as  not  proper  cross-examination. 
—State  v.  Wyman,  186  P.  1. 
<S=>274(1)  (Or.)  Although  a  defendant  who 
tenders  his  supposed  good  character  in  evidence 
thereby  invites  scrutiny  and  disclosure  of  spe- 
cific generic  instances  of  his  misconduct  that 
may  incidentally  impute  to  him  guilt  of  other 
crimes,  it  would  be  reversible  error  for  the 
state  to  ask  questions  on  cross-examination  of 
character  witnesses  solely  for  the  purpose  of 
intimating  to  the  jury  that  the  defendant  was 
guilty  on  other  charges  of  like  nature,  which 
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tate's  attorney  could  not  prove  directly 
■hich  had  no  foundation  within  his  knowl- 
or  information.— State  v.  Bateham,  186 

4(2)  (Or.)  In  •  prosecution  for  taking 
es  with  a  female  child,  defendant  having 
itness  on  the  stand  to  testify  to  his  rep- 
n  as  a  moral,  law-abiding  man,  prosecu- 
7&B  properly  permitted,  on  cross-examina- 
if  the  witnesses,  to  ask  if  the  witnesses 
ver  heard  of  the  defendant's  taking  im- 
r  liberties  similar  to  that  described  in  the 
ment  with  the  person  of  another  female 
naming  such  child,  and  the  matter  of 
examination,  where  an  accused  tenders 
ipposed  good  character  in  evidence,  rests 
v  within  the  discretion  of  the  trial  judge 
i  subject  to  review  in  case  of  abuse  at 
tion.— State  v.  Bateham,  186  P.  6. 

CREDIBILITY,  IMPEACHMENT, 
CONTRADICTION,  AND  COR- 
ROBORATION. 
(A)  In  General. 

!l  (Cal.App.)  Answers  in  a  deposition  as 
■ead  before  the  witness  corrected  his  testi- 
are  admissible  when  offered  by  the  ad- 
party  and  do  not  constitute  an  attempt  of 
>posing  party  to  discredit  his  own  witness, 
w  of  Code  Civ.  Proc.  i  2055.— Lawson  v. 
>eck,  186  P.  842. 

Character  and  Conduct  of  Witness. 

II  (Cal.App.)  Evidence  that  the  brother 
osecuting  witness  in  a  sodomy  case  had 
itted  the  act  was  inadmissible  to  impeach 
cuting  witness,  where  no  proper  founda- 
ivas  laid.— People  v.  Kangiesser,  186  P. 


C)  Interest  and  Bias  of  Witness. 

r4<2)  (Or.)  In  a  prosecution  resulting  in 
■tion  of  manslaughter,  a  letter,  on  its  face 
pting  to  influence  testimony,  written  by 
lant  s  sister,  a  witness,  and  pertinent  to 
isc,  was  admissible  to  disclose  the  degree 
crest  the  sister  had  in  the  result  of  the 
but  if  it  was  not  pertinent  to  the  case, 
s  inadmissible  for  any  purpose.— State  v. 
-,  186  P.  79. 

ontradtotion    and   Corroboration  of 
Witness. 

4(1)  (Cal.App.)  In  prosecution  for  for- 
where  witness  had  testified  to  certain 
ig  done  by  defendant  in  S.'s  office  at 
time  defendant  had  borrowed  ink  and 
jge  from  S.,  testimony  by  S.  that  a  lady 
teen  in  his  office  and  had  borrowed  ink 
aucilage  held  admissible  in  corroboration 
itimony  of  the  other  witness— People  v. 
er,  186  P.  406. 

prosecution  for  procuring  forged  instru- 
to  be  recorded  in  violation  of  Pen.  Code, 
,  a  duplicate  of  the  recorded  instrument 
exception  that  duplicate  contained  name 
tness  not  contained  on  recorded  instru- 
held  admissible  corroborating  other  evi- 
tending  to  prove  forgery  of  the  instru- 
defendant  had  caused  to  be  recorded.— Id. 

WOODS  AND  FORESTS. 

(Idaho)  Where  an  owner  of  a  right  to 
a  lieu  land  selection  under  Act  Cong. 
4,  1897,  §  1,  sold  it  and  issued  a  power  of 
ley  without  naming  an  attorney  in  fact, 
ling  to  give  the  purchaser  such  right,  and 
urchaser  caused  his  name  to  be  written 
lereafter  sold  it  without  making  a  selec- 
>f  lieu  lands,  an  erasure  of  the  name  by 
ist  purchaser  and  a  substitution  of  his 
instituted  a  substitution  of  attorneys  in 
-Sandpoint  Lumber  &  Pole  Co.  v.  Arder- 
86  P.  254. 

en  a  patent  is  issued  to  one  who  has  sold 


his  right  to  make  a  lieu  land  selection  under  Act 
Cong.  June  4,  1897,  g  1,  such  patentee  holds  the 
naked  legal  title,  in  trust,  subject  to  the  right 
of  an  attorney  in  fact  whose  name  has  been 
entered  in  the  power  of  attorney  given  by  the 
patentee,  to  convey  it— Id. 

WORDS  AND  PHRASES. 

"Accomplice."— People  v.  Kangiesser  (Oal. 
App.)  186  P.  388;  State  v.  Bateham  (Or.) 
186  P.  5. 

"Actual  cash  value."— Montesano  Lumber  & 
Mfg.  Co.  v.  Portland  Iron  Works  (Or.)  18ft 
P.  428. 

"Admission."— State  t.  Guie  (Mont)  186  P. 

329. 

"Admitting  to  bail."— Clatsop  County  v.  Wuo- 


pio  (Or.)  186  P.  547. 
'Afte  .  - 


ter  final  hearing."— Neil  v.  Hyde  (Idaho) 
186  P.  710. 

"Allowing  bail."—Clatsop  County  v.  Wuopio 
(Or.)  186  P.  547. 

"Annuity."— Wilkin  v.  Board  of  Com'rs  of  Ok- 
lahoma County  (OkL)  186  P.  474. 

"Approach."— Lawrence  v.  Goodwill  (Cal.  App.) 
186  P.  781. 

"Approaching." — Lawrence   v.   Goodwill  (Cal. 

App.)  186  P.  781. 
"Atrocity."— State  v.  Wyman  fMont.)  186  P.  1. 
"Calculated."— State  v.  Wyman   (Mont.)  186 

P.  1. 

"Change  in  title."— Cronenwett  v.  Iowa  Under- 
writers of  Dubuque  Fire  &  Marine  Ins.  Co. 
(Cal.  App.)  186  P.  824;  Same  v.  Dubuque 
Fire  &  Marine  Ins.  Co.  (Oal.  App.)  186  P. 
826. 

"Charitable  use."— In  re  Hamilton's  Estate, 

(Cal.)  186  P.  587. 
"Civil  proceedings."— In  re  Baum  (Idaho)  18ft 

P.  927. 

"Commencement  of  action."— XT.  S.  Fidelity  & 

Guaranty  Co.  v.  California-Arizona  Const. 

Co.  (Ariz.)  186  P.  502. 
"Community  property."— Doyle  v.  Doyle  (Cal. 

App.)  186  P.  188. 
"Confession."— State  v.  Guie  (Mont)  186  P. 

329. 

"Consent."— People  y.  Kangiesser  (Cal.  App.) 
186  P  388 

"Descendant."— In  re  Cadwell's  Estate  (Wyo.) 
186  P.  499. 

"Employe."— Eng-Skell  Co.  v.  Industrial  Acci- 
dent Commission  of  State  of  California 
(CaL  App.)  186  P.  163. 

"Entirely  without  understanding."— Long  v.  An- 
derson (Okl.)  186  P.  944. 

"Expert."— Wassenich  v.  City  and  County  of 
Denver  (Colo.)  186  P.  533. 

"Extensions  and  improvements." — Mobley  v. 
Board  of  Public  Works  of  City  and  Coun- 
ty of  San  Francisco  (Cal.  App.)  186  P.  412. 

"Fair  cash  value." — Montesano  Lumber  &  Mfg. 
Co.  v.  Portland  Iron  Works  (Or.)  186  P. 
428. 

"False  pretenses." — State  v.  Bratton  (Mont) 

186  P.  327. 
"Farmer."— State  v.  Hines  (Or.)  186  P.  420. 
"Fixture."— Boise-Payette  Lumber  Co.  v.  Mc- 

Cornick  (Idaho)  186  'P.  252. 
"F.  o.  b."— Whitaker  v.  Dunlap-Morgan  Co. 

(Cal.  App.)  1S6  P.  181;  Acton  Rock  Co.  v. 

Lone  Pine  Utilities  Co.,  Id.  809. 
"Framework."— I'ridmore  v.  Northern  Pac.  Ry. 

Co.  (Wash.)  1S6  P.  862. 
"Fraud."— Van  Winkle  v.  Henkle  (Okl.)  186  P. 

942. 

"General  appearance." — Taylor  v.  Enid  Nat. 

Bank  (Okl.)  186  P.  232. 
"Good  cause."— State  t.  Bateham  (Or.)  180 

P.  6. 

"Gravity  water  system."— Town  of  Gold  Bar  v. 

Gold  Bar  Lumber  Co.  (Wash.)  186  P.  896. 
"Great  bodily  harm."— State  v.  Rader  (Or.) 

186  P.  79. 

"Guard  and  protection."— Thorn  v.  Edgar  Zir 
Co.  (Kan.)  186  P.  972. 


P««a 

1  Un. 

fact 
t 

**> 
r» 

r 
» 


2»gitized  byGoOgWSilj 


1239  INDEX-DIGEST 

*or  cam  In  Dec.Dlg.  *  Am.DIg-.  Key-Mo.SertM  *  Indue*  »»«  same  topic  and  KBY-NCMBEB 


Writs 


"Head   of  family."— Morgan  v.  Cunningham 

(Wash.)  186  P.  309. 
"Homicide."— Collier  v.  State  (OH.  Cr.  App.) 

186  P.  963. 

"Improvement  is  completed."— U.  S.  Fidelity 
&  Guaranty  Co.     California-Arizona  Const 
.  Co.  (Ariz.)  186  P.  602. 
"Insolvency  law."— Greene  v.  Rice  (Idaho)  180 
P.  249. 

"Intersecting  highway."— Lawrence  v.  Goodwill 
(Cal.  App.)  186  P.  781. 

"Intersection  of  public  highway."— Lawrence  v. 
Goodwill  (CaL  App.)  186  P.  781. 

"Involuntary  confession."— State  v.  Guie 
(Mont.)  186  P.  329. 

"Lien."— Standard  Auto  Sales  Co.  v.  Lehman 
(Cal.  App.)  186  P.  178. 

"Market  value."— Wassenich  v.  City  and  Coun- 
ty of  Denver  (Colo.)  186  P.  633. 

"Material  furnished  for  the  improvement." — U. 
S.  Fidelity  &  Guaranty  Co.  v.  California- 
Arizona  Const.  Co.  (Ariz.)  186  P.  502. 

"Materialman." — Ferger  v.  Gearhart'  (Cal. 
App.)  186  P.  376. 

"Meander  line."— Rue  v.  Oregon  &  W.  R.  Co. 
(Wash.)  186  P.  1074. 

"Mill."— Montesano  Lumber  &  Mfg.  Co.  v. 
Portland  Iron  Works  (Or.)  186  P.  428. 

"Moral  turpitude."— In  re  Kling  (Cal.  App.) 
186  P.  152. 

"Mortgage."— Standard  Auto  Sales  Co.  v.  Leh- 
man (Cal.  App.)  186  P.  178. 

"Municipal  corporation." — Randolph  v.  Stanis- 
laus County  (Cal.  App.)  186  P.  625. 

"Mutual,  open,  and  current  account." — Chicago, 
M.  &  St.  P.  Ry.  Co.  v.  Frye  &  Co.  (Wash.) 
186  P.  668. 

"Oil  well."— Wolf  v.  BlackweU  OA  &  Gas  Co. 

(Okl.)  186  P.  484. 
"Option  to  extend  term."— Helena  Light  &  Ky. 

Co.  v.  Northern  Pac.  Ry.  Co.  (Mont.)  186  P. 

702. 

"Option  to  renew  contract."— Helena  Light  & 

Ry.  Co.  v.  Northern  Pac.  Ry.  Co.  (Mont.) 

186  P.  702. 
"Ordinary  and  reasonable  care."— Richards  v. 

Palace  Laundry  Co.  (Utah)  186  P.  439. 
"Parties."— Roncelli  v.  Fugazi  (Cal.  App.)  186 

P.  373. 

"Partnership."— King  v.  Gants  (Okl.)  186  P. 
960. 

"Plant."— Zcnor  v.  Spokane  &  I.  E.  R.  Co. 

(Wash.)  186  P.  849. 
■"Pledge."— Standard  Auto  Sales  Co.  v.  Leh- 
man (Cal.  App.)  186  P.  178. 
■"Precatory  trust.'— In  re  Hamilton's  Estate 

(Cal.)  186  P.  587. 
"Premises."— Zenor  v.  Spokane  &  I.  E.  R.  Co. 

(Wash.)  186  P.  849. 
"Private  residence."— Walker  v.  Haslett  (Cal. 

App.)  186  P.  622. 
"Ranch."— State  v.  Hines  (Or.)  186  P.  420. 
"Ratification."— Koerner  v.  Northern  Pac.  Ry. 

Co.  (Mont)  186  P.  337. 
"Realized."— Weldon  v.  Newsom  (Colo.)  186 

P.  516. 

■"Reasonable  value." — Montesano  Lumber  & 
Mfg.  Co.  v.  Portland  Iron  Works  (Or.)  186 
P.  42^ 


"Remonstrance."— L.  A.  Paving  Co.  Los  An- 
geles Foundry  Co.  (Cal.)  186  P.  593. 

"Res  adjudicata."— Etenburn  v.  Neary  (Okl.) 
1S6  P.  457. 

"Residence."— Walker  v.  Haslett  (Cal.  App.) 
186  P.  622. 

"Sale."— Wright  Land  &  Investment  Co.  v. 

Even  (Mont.)  186  P.  681. 
"Satisfies."— Lawrence  v.  Goodwill  (Cal.  App.) 

186  P.  781. 

"Seminole  citizens."— Scott  v.  Ryal,  (Okl.)  186 
P.  206. 

"Shipper's  orders.";— Bennett    v.  Dickinson 

(Kan.)  186  P.  1005. 
"Similarity." — Wassenich  v.  City  and  County 

of  Denver  (-Colo.)  186  P.  533. 
"Special  damages."— Kennedy   v.   Van  Horn 

(Okl.)  186  P.  483. 
"Spirituous,  vinous,  fermented,  and  malt  liquor." 

—State  v.  Kollar  (Okl.  Cr.  App.)  186  P.  968. 
"Stock  in  trade."— Armstrong-Turner  Millinery 

Co.  v.  Round  (Kan.)  186  P.  979. 
"Street."— Minnequa  Lumber  Co.  v.  City  and 

County  of  Denver  (Colo.)  186  P.  539. 
"Stubborn."— State  v.  Butler  (Or.)  186  P.  55. 
"Subrogation." — Graham   v.   Durnbaugh  (Cal. 

App.)  186  P.  798. 
"Suffered  to  run  at  large."— Willis  v.  Gerking 

(Wash.)  186  P.  1064. 
"Taking  bail."— Clatsop    County    v.  Wuopio 

(Or.)  186  P.  547. 
"Tax."— Muir  v.  Murray  City  (Utah)  186  P. 

433 

"Term'  of  office."— Carter  v.  State  (Okl.)  186 
P.  464. 

"Thing  in  action."— Moore  v.  Stanton  (Okl.) 
186  P  466 

"Unliquidated  debt."— Hayashi  v.  Pacific  Fruit 
Exchange  (Cal.  App.)  186  P.  174. 

"Upon  the  merits."— Neil  v.  Hyde  (Idaho)  186 
P.  710. 

"Warehousemen."— Citizens'  Bank  ▼.  Willing 

(Wash.)  186  P.  1072. 
"Willfully."— Lawrence  v.  Goodwill  (CaL  App.) 

186  P.  781. 


WORK  AND  LABOR. 

<8=>9  (Mont)  When  a  party  has  fully  perform- 
ed an  express  contract,  he  may  sue  upon  quan- 
tum meruit.— Dalgarno  v.  Holloway,  186  P.  332. 

WORKMEN'S  COMPENSATION  ACTS. 

See  Evidence,  <8=>126,  442;  Master  and  Serv- 
ant «=>348-417. 

WRIT  OF  ERROR. 

See  Appeal  and  Error. 

WRITS. 

See  Attachment:  Certiorari;  Execution;  Gar- 
nishment; Habeas  Corpus;  Injunction;  Man- 
damus; Prohibition;  Replevin. 
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